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YlA.R DEPARTMENT 

Amr:, Service Foroe, 
In the Office of The Judge Advocate Genera.l 

Washington, D.C. 

SPJGK 
CM 237459 

2 AUG 1943 

·UNITED STATES ) FORT ORD. CALiroRNIA. 
) 

v. ) 
) 

'l'ri&l by G.c.M., convened at 
Fort Ord, California, 26 and 

Private THOMAS F. IVY ) 29 June 1943. Dishonorable dis
(34479886), Medio&l. Section, ) charge and oonf'inem.ent for one 
Service Command Unit :/fl962. ) (1) yea.r. Disciplinary Barracks. 

, ROI.DING by the BOARD OF REVIEW' 
LYON, HILL and ANDREWS, Judge Advocates 

1. The Board ot Review has examined the record of tri&l in the oaae 
of the soldier named above. 

2. Accused was tried upon the following Charge and Specifioatiom a 

CHARGE& Violation of the 93rd Article of War. 

Specification la In that Private Thoma.a F. lT7, M!,dio&l 
Section, Service Command tbit 1962, Fort Ord, California, 
did, e.t Monterey, California, on or a.bout .April 11, 1943, 
commit the crime of eodoJDiY, b;y telonioualy and against 
the order of nature having oa.rnal connection per~ with 
2nd Lt. Lloyd J. Kent, AUS, Senioe Command Unit 1962, 
Fort Ord, California. 

Specification 2a In that Private Thomaa F. IT7, Medical 
Section, Service Command Unit 1962, Fort Ord, Calitonda, 
did, at Monterey, California, on or about May l, 1943, 
commit the crime of eodOJDiY, by .feloniously and against 
the order of' x.ture having ce.rna.l connection E!.!: ~ with 
2nd Lt. Lloyd J. Kent, Am, Service Command Unit 1962, 
Fort Ord, California. 

He pleaded not guilty to and was found guilty of the Charge and Speoitioa
tions. No evidence of previous oonviotions w'u introduced. HI waa nn
tenoed to dishonorable discharge, forfeiture or all pay and Allowances due 
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or to become due. and confinement at hard labor for five years. The. re
viewing authority approved the sentence, reduced the period ot confine
ment to one ye&.r, deaig:nated the United States Discipline.ry Barracks• 
Fort Leavenworth, ~su, a.a the place of confinement, end forwarded the 
record of trial for action under Article of War sc,i. · 

3. 1'he evidence shows that on or about 11 April 1943, Second Lieu
tenant Uoyd J. rent. Hindquarters. Service Comma?ld U:lit No. 1962, we.a 
walking down a street in Monterey, California., and met and conversed with 
accused. They went to Lieutenant Kent's room at the San Carlos Hotel. 
where they had a few drinks, after which they spent the afternoon together 
at a beach.· They returned to the hotel around 11 p.m. and lett the next 
morning. Asked what transpired after their return to .the hotel, ..Lieu
tenant Kent availed himself of his privilege against ,·elf-incrimin&.tion, 
and re.f'Used to answer (R.13-161 Proa. Ex. B). 

On or about 1 May 1943, accused and Lieutezw:rt Kent again met on the. 
street in Monterey. ,They went to the Brown Derby, where they had a few 
dril'.lka~ and then to Lieutenant Kent's room at the San Carlos lbtel. At'ter 
spending some tim there, they went out for the evening, did some drinking. 
and returned to the hotel room. They lert the room the next morning. Asked 
what transpired in the room, Lieutenant Kent refused to answer. His refusal 
undoubtedlyw-a.s based upon his privilege again.st 1elt-1ncrimi.Dation (R. 
17-18J Pros. Ex. C). · 

A bellboy at the hotel testified that Lieutenant Kent had a room at 
the hotel. during the weekend of l May and that an enlisted man wa.s with 
him (R.19 ). 

Two statements by accused were a.dlllitted in evidence, in both of which 
aoouaed' confessed that on the above occasions Lieutenant Kent and he com
mitted sodom;y (R.a,12.20,211 Proa. Exa. A,D). 

Accused declined to teatif',r or to ma.lee an \Dl.P'orn statement. 

4. i'he only question involved 1a whether the evidence ot the corpus 
delicti ia sufficient 'j;o aupport the confessions. The Manual for Courts
MLrtial contains the following provision on the subject• 

•An accused can not be convicted legally upon his unsupported 
conf'eaaion. A court may not consider the confession of an accused 
a.a evidence against him unless there be in the record other evidence, 
either direct or circumstantial, that the of.tense charged has . 
probably been committedJ in other words, there must be evidence 
of the corpus delicti other than the confession itaelt. • • • 
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This evidenoe of the corpua delicti need not be sufficient ot 
itself to oonvince beyond reasonable doubt that the offense 
charged has been oommitted, or to cover every element of the· 
oha.rge, or to oonnect the accused with the offense.•••• 
(14.C.M.~ 1928, pe.r. 114!,)• . 

This representa the majority view in the ohil courts 
0

(7 Wie;tn0N, 
Evidence, 3rd ed., secs. 2070, 2071). The purpose of the rule is to 
proteot a.n accused from the results of a confession im{>rovidently made. 

Outside of the confessions. there is no evidence in the reoord, that 
the offense •ha.s probably been committed". 'lhe evidence· shows merely that 
Lieutenant Kent and acoused occupied the tormer•s room at the hotel on the 
occasions 1n question and that they did acme drinking together. A atudy 
of the Board of Review cases and of oases from the civil courts diecloeea 
no instance where suoh dim evidence of the corpus delicti wu held auf
t'ioient {See for example. CM 168904. Knapp; CM 186681. JaokaonJ CJI 187656; 
Mun.sonJ CM 220604. Antrobus; State v. l.e.Louche, 116 Conn. 691. 165 Atl. 
252; Frierson v. Comm., 175 Ky. 684. 194 s.W. 9141 In re Kelly. 28 Nev. 
491, 83 Pa.o. 223):----

Lieutenant Kent's refusal to answer ·questions on the ground ot his 
privilege against aelf-inorimina.tion cannot be considered aa evidence to 
bolster the case again.st accused (Pawers v. State. 76 Neb. 226. 106 N.W. 
332; State v. Nelson, 91 Vt. 168, 99 Atl. 88Ij""a"1figmore. Evidence, 3rd 
ed., P• 418). 

5. For the foregoing reasons, it is the opinion of the Board ot 
Review that the record of trial is legally inauffioient to support the 
findings of guilty and the sentence. 

Judge Advocate. 
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1st Ind. 

Wa.r Department, J.A. G. O., - To the Commanding Officer, 
Fort Ord, Ca.liforni&. 3 - AUG 1943 

1. In the ca.se of Private 'thoms F. l"'Y' (34479886), Medica.l Section, 
Service Command Unit No. 1962, I oonour in the holding of the Boe.rd of 
Review a.nd for the reuons therein stated recommend tha.t the findings of 
guilty and the sentence be vacated. 

2. When copies of the published order in this case are forwarded 
to this office, together with the record of trial, whioh is returned 
herewith, they should be a.coompanied by the foregoing holding and this 
indorsement. The file number of the record in this cue in this office 
is 237459. For convenience of reference and to facilitate a.tta.ohing 
copies of the published order to the record in this case, please place 
that number in bra.okets a.t the end of the published order, aa follows a 

(CM 237459 ). 

T. H. Green, 
Brigadier General, u. s. ~. 

Assistant Judge Advocate General,
f\lJG 4 ·- '4 3 DM In Charge of Milita.ry Justice. 



i\:rmy Service Forces 
In the Office of The Judge Advocate General (S) 

\ias11in3ton, D. C. 

~PJGQ 
C1, ':..37479 13 AUG 1Q43 

U ll I T ~ D S T A T Z S ) 1.'V CORPS 
. ) 

v. ) '£rial by G.C.E., convened at 
) Camp Livinr;ston, Louisiana, ll 

Private 11AL11ER L. HILL ) June 1943. Dishonorable dis
(20621467), Battery A, 993rd ) charge (suspended )and confinement 
Field Artillery Battalion. ) for five (5) years. 

) Hehabilitation Center, Camp 
) Dowie, Texas. 

OPINI OIJ of the I30AT'.D OF H.EVIE'iT 
Romms, IiliPJu-;."'.N and ::n~m::...u:cK, Judr,e Advocates 

1. 'l'he record of trial in the case of the soldier named above has 
been examined in the O:f:fice of 'I'he Jud[;e Advocate General and there .found 
legally insufficient to sup~ort the.findines and sentence in pa.rt. The 
Board of Review has nOY, ex2Jnined the record and subnµ ts this, its opinion, 
to The Judge Advocate General. 

2. The accused was tried upon the .following Charges and Specificaticns a 

CHARGE I: Violation of the 64th Article of 'liar. 

Specification: In that Private Halter L. Hill, Battery "A", Hine 
Hundred and Hinety-third Field Artillery Jattalion, having 
received a la,d'tll command from Captain Herbert G. :~ellner, 
Hine Hundred and Hinety-third Jield A.rtiller.r Battalion, his 
superior officer, to put on his pack and fall into ranks 
within three minutes, did at Camp Livingston, Louisiana, on 
or about May' .20., 1943, ,dllf'ully disobey the ·same. 

CHARGE.' II: Violation of the 96th Article of 1.ar. 

Specification: In that Private ·,-ialter L. Hill, Battery aAu., Nine 
Hundred and Ninety-third ~•'ield Artillery Battalion, .did., at 
Camp Livingston, Louisiana, on or about J.iay .20, 1943, Tihile 
accompanying his organization on a practice march Td.thout 
just cause straggle. · 
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He pleaded not guilty to and was found guilty of the Charges.and Specifica
tions. There was evidence of one prior conviction of violation of the 61st. 
Article of War by special court-martial for absenting himself fran guard 
duty. He was sentenced to be dishonorably discharged, to .far.feit all pay. 
and allowances due or to become due, and to be confined at ha.rd labor .for 
.five yea.rs. The revie1ling authority approve~ the sentence, sus~nded the 
dishonorable discharge until the soldier's release .from confinement and 
designated the Eighth Service Command Rehabilitation Center as the place of• 
confinement. 

. . 

J. The competent evidence of the prosecution showed that on 20 'May 
1943 a twenty-.five mile practice march was scheduled .for the battalion of ··· 
'Which accused was a member. This march had been scheduled fof about a week 
and it was commonly known to all concerned. The accused duritig this time 
was a class "A" prisoner on full duty status with the battalion during drill 
hours (R. 6, 16). Captain Herbert G. Fellner, the Battery Camnander, was 
informed that the accused had refused to fall in ranks after he had been . 
ordered to do 'so by the first sergeant and by Lieutenant Norcross (R. lJ). 
Captain Fellner thereupon approached the accused, "Who was in the battery. 
area dressed in fatigue clothes in front of the battery lined. up in formation 
preparatory to leave on the march, and told the accused to .£aJ1 in ranks and. 
take. the road march. The accused stated that he was not supposed to take · 
road marches; that he had a ~ertificate vmich he did not have with him~ 
Captain Fellner then had the accused go into the. orderly room so as. to avoid 
a scene in front of the battery. In the orderly room the Captain again gave 
the accused a direct order to !'.fall: in line Yd.th his pack• (R. 13). Ileu-. 
tenant Norcross stated that Captain Fellner•s order was to be per.f'ormed 
·within three minutes · (R. 10). Reluctantly and sullenly the.accused fell in 
viith his pack about six or seven minutes later. The battery commander did 
not make any investigation at the time to determine whether or not accused. 
was in condition to make the march or "Whether or not a doctor had instructed him. 
not to do so (R. 15; 18). Nor did he inspect the feet. of the accused (R. 14). 
The accused just previously had refused to fall in at the order of the first 
sergeant and Lieutenant Norcross giving as his reason for his refusal that he 
had fallen arches and that he had a slip from the doctor not to go on road .: • 
marches (R. 10). 

The accused marched along with the battery for about three-quarters cir .. 
a mile and then dropped out_ claiming that his legs were tired (R. 20). ·· 

The accused subsequently produced a p:-escription, apparently .f'rom a. .• 
medical officer, for wedges to be placed in the heels~ his :shoes. , The·· 
prescription contained nothing about being excused .f'rom anyjl.uty (R.·- 12,:14). 
:the ·wedges are used to prevent walking on the side of t4e foot and. al.~o ,to .. 
support fallen arches. At ·the time the connnanding officer gave th~ ~order:,;;· 
the accused told him about his feet (R. 15). The accused had not made. ~L 
long road march during the last few months (R. 17). . ' '; · ,,, · /. ,_,,,. ·' 

.. . : :'l,: , ;,~. : .• ·,;:,. - . 

4. The accused having been advised of his rights. eleoted. to l".'8Jll.lin\~:
' . ·. 

--2-
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silent. 

5•. . Tha requisite elements of proof required to sustain a finding 
of guilty of 1Vill£ul disobedience of the lawful order or command .of a. 
.~uperior officer are as follows: -"(_!) That the accused received a certain 
camnand £ran a certain officer as alleged; C!?.) that such officer was the 
accused.' s superior. officer; and (£) that the accused 'Willf'1l,ly disobeyed 
such command. 11 (MCM, 1928, par. 134£, p. 149). 

In· a very recent case which ·appears to be directly in point, the fol-· 
lowing ruling was announced: 

"Accused was found guilty of willful disobedience of a 
la"Wi'ul order of a superior officer~ in violat:Lon of Mi 64. 
There Wa.3 evidence that a lieutenant ordered accused to get 
his pack on and fall out for a· march which was to start a 
few minutes. later. Accused stated that he had a. certificate -
from a medical officer exempting him from this march because 

. of a knee ailment and argued with the lieutenant, anothe_r 
officer, and several noncommissioned officers, about the 
matter for some minutes. At the conclusion of the argument 
accused put on his pack and fell out for the march. ·Held: 
The record is.legally insufficient to support the finding. 
The willful disobedience condemned by AW 64 involves in
tentional defiance of authority. The accused's claim of · 
exemption from the order by reason of the certificate of 
another officer was not such defiance. CM 233906 (1943)." 
(Bulletin of The Judge Advocate General of the Army, Vol. 
II, No. 5, 1iey 1943, p. 186). 

The evidence shov;s that the accused in the subject case did canply with 
the order given him but failed to comply with it in the time that one of the 
V4tnesses states was fixed by the officer giving ~he orde~ - namely, three 
minutes •. The accused did fall in with his pack and start with the rest of 
the outfit. The record is silent as to whether or not the order, ·which ,·,as 
to be executed in the future, could have been reasonably complied ·,·,ith in 
three minutes. The element of ?lillful disobedience of the order is predicated 
onJ¥- on that period of apparent indecision (six or seven minutes) during 
'Which time accused is said to ~ve done nothing. These facts are leeally in
._sufficient to prove .-,illful disobedience as contemplated under Article of \"Jar 
64. Such defiance Vv-a.s not shovm to exist where the accused claimed exemption 
from the order by reason of the certificate of another officer., and then after 
a short interval of .indecision, complied vrl.th the order. 

11ith reference to Charge II and its Specification charging the accused 
· with straggling it was clearly shown that the accused joined in the march 

and after marching a short distance dropped out without any authority claim
ing that his legs were_tired. This is a clear case of str~gling. If all 

-:-.3-

http:command.11


(8) 

foot soldiers quit marching vm.en their legs became tired discipline would 
soon disappear. The findings of guilty of Charge II and its Specification· 
.ai:e therefore -sustained. 

6. The record shows the accused to be 2Ji yea.rs of age. He enlisted 
19 December 1940 for three yea.rs plus the duration. 

7. . The court was legally constituted. The record of trial is insuf
ficient to .support -the findings of guilty of Charge I and its Specification 
but is legally sufficient to support the findings of guilty of Charge II and 
its Specification. The record of trial is therefore not sufficient to 
support the sentence, but only sufficient to support a sentence of three 
months confinement and forfeiture of two-th:µ'ds of the accused's pey and 
allowances. 

Ji,U'·""4AFV>A. 

c::::=s;:::;::----:-::::--7'1~-:----:-' Judge Advocate. 

Judge Advocate. 
. . 

-4-
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ln Ind. 

war Department, J.A.G.o. 14 AUG \~43 - To the 5:-cret&r7 ot war. 

1. Herewith tranem1tted tor your acticm under .Article ot war ffi' 
ae 811ended. b7 the act ot August 20, 19'J7 (50 stat. 724; 10 u.s.c. 1S22, 
1• the record ot trial 1n the caee ot Print• Walter L. Hill (3>621467 , 
Batte17 A, 993rd Field. Artill•r., Battalion. 

2. I concur in the opinion ot the Board ot Rmew am tor the 
reaecne stated therein recom:aend. that the finding• ot gullt7 ot Charge I 
and. i ta. Speciticatim be T&Cated. am that eo much of the sent.enc• be 
vacated as is in excess ot ccntinwnt at hard labor tor three amt.he and 
forfeiture ot $33.)3 per mmth tor a like period; and that all ri&ht.a, 
pridleges and propert7 ot which accused bas been deprived b7 virt.Uia ot 
tboae po~cma ot the findings and sentence so Tacated be reltored. 

3. Inclosed ia a fora ot actica designed to ca:rry into e!i'ect 
the recomendaticm hereinabove made, should such action ••t with 7ov 
appronl.. 

T. H. Green, 
Brigadier General, u. s. ~' 

A.ssiatant J\lige Advocate General, 
In C barge ot ldlitar., Justice. 

2 Incle. 
Incl. l - Record ot trial. 
Inc1. 2 - Form of action. 

(Findings of guilty of Charge I and its Specification vacated. 
So much of sentence vacated as in excess of confinement at hard labor 
for three months and forfeiture of ~33.33 per month for a like period. 
By order of the Acting Secretary of War. G.C.!J.O. 2CJ7, 'Z7 Aug 1943) 





-----------

(11) 

WAR DEPARTml! 
Anq Senic• Forces 

In the Office ot The Judge .AdTOOate General 
Waebington, D.C. 

SPJ(lf 
CM 271/$1 3~,-: SEP 1943 

10TH AiJ,()RED DIVISIOIUNITED STATES i 
.... Trial b;y O.C.L, eoannN at. 

Fort. Bonrdnc, Georgia, 18, 19 
Pr1w.te DENISE. LEMLff and 20 June 194). Diahononble 
()8j22979), Battel"1 "C", ) discharge aDli eontineam, for 
419th Armored Field Art1ller7 ) the tera ot his natu:rsl llto. 
Battalion. ) Penitenti&1'7 • 

REVIDr b;r the BOARD OF Rlsv!Etf 
CB&SSON, LIPSCOMB and SLEEPER, Judge Ad'l'OC&tea.- - - ... .. .. .. -- - -

1. Th• Board of Rniew ha1 a.am.ined the record ot trial in the cue 
of th• eoldier named abow. 

2. The accuaed was tried upon the followia& Chargo and Spec1t1ca\imt 

CHARCZt V1ol&t1cm ot the 92nd Article of war. 

~tioatima In that Prin.te Den1a E. LNaJ.q, Battor7 •c•, 4.l.9th 
Armored Field AJ"t.iller:, Battalion, did, at Fort. Bemd n&, Georg1.a, 
on or uout. June S, 1943, with llllio• aforet.bo'tacht, will.h.UT, 
delibera.tel.1, felonioulJ, unlawhlJT, and 111th trtllledi.taticn 
kill one Paul L. H11'•, 15045242, Prin.te, B&tte1"7 "C", 419th 
Almond Piel.cl Battalion, a b'JIIMUl bein,C b7 ltri.ldng b1a on the 
bead. and in the abdOlld with a Tbo.alq)900 nb,,.cuehin• po, Nrisl. 
Ro. 115778. 

The aCCNHd pleaded not pilt7 to a.m was found gu.Ut7 of th9 Charge ud 
Spec1f1catica. TIie offeo• was cClllld.t.ted in ti.Jae of WU'• Eddence of one 
prniou colffiction 'b7 IJ)ffial co~ tor Ylolation ot ArUcl.e ot 
war 61 n• illtrod.l&Cecl• He was sentenced to be d1ahor&orabl7 disc~ the 
Nnice, to forfeit all pq and allGW'l.nCH clue OJ' to becOIM du.e, and. to be 
confined at bard labor tor the teN ot bi.a natural lite. Th• redewilag 
aut.borit7 approwd the aentenu, designated the United state, Pem.tential'7, 

http:will.h.UT
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Atlanta, Georgia, as the place or confinement and forwarded the record ot 
trial tor action under Article ot war 50i. 

3. The evidence tor the prosecution ahcMa that a few nights before 
th9 alleged murder, the deceased without provocation had attacked t.he accused 
twice, intllcting facial injuries upon him with his fists tor which the 
accused was still on sick call on 5 June 1943. He had reportea these two 
attacks to his superior officers but no action had been taken b7 them. 
Foll.owing these attacks the accused IIWXl.fested no tear or the dtceased. · 
although the deceased was generally reported as a fighter and bull.7 who was 
proud. ot his ability to fight (R. 62-67, 76-77, 67-68, 69-71, 104). 

Two witnesses, who slept in the same room with the deceased and 
the accused, testified that, on the morning of 5 June 1943, the;r were awa
kened by- "groaning" and sounds like "someone was beating the bed with a 
belt", and saw a man "in a white undershirt with pants on" walk away- from 
deceased•s bed, stoop at a foot locker, and then lie down in the accused's 
bed. These witnesses continued to watch the pereon in question until the 
lights were turned on permitting them to recognize him. ae the accused. A 
Thcmpson sub-machine gun with a broken stock nth fresh blood on it was 
tound at a foot locker near deceased'• bed (R. 7-9, 10-14, 15-19). 

Shortly' thereafter, in response to a call, the officer of the day 
arrived at the scene or the fatal attack. He sent the injured man to the 
station hospital, brie.tly' questioned. the men in the roam, and took the 
nud>er of the machine gun, which he delivered to the military police tor 
finge~print examination. The gun was identified and admitted in evidence. 
He was present during the investigation conducted by' the battalion comander 
at the barracks later the same moming, at which the acting battery oornmander, 
representatives of the mlitar;y police, the battery's first sergeant, end 
others were also present. At this investigatiOll the accused received the 
same treatment as at subsequent investigations, and was fully advised con
cerning his rights to remain silent or to make a etatunent. The accused 
theb made a verbal statement which was subetanti~ to the same etf'ect as 
bia subsequent written ccctess1on. The substance ot this statement was ad
mitted in evidence over the objection of the defense (R. 20-25, 26-:31, 
31-35, 36-40, 48-51). 

Th• innstigating of'ticer, having been present\..at the investigation 
coad.ucted by- the battalion commander, testitied aubetantiall7 as did. the 
other witnesses conceming the circumstances surrounding the accused's state
.amt at such interview. At this time the accused manifested no tear, but. 
appeared morbid and slow to grasp the tact of' Ha711 • death. The con!essicn 
was identified, received in evidence without objection, and read to the court 
by- the witness at the request of' the defense (R. 52-54, 57-59). 
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In substance, the con!easiOD states tha.t deceased had beaten the 
accused. twice a !aw nights before, that his efforts to secure redress through 
his superiors were unsuccessful, and that he awakened at about 4:)) on the 
morning ot 5 June 19.43, lay in bed tor 15 or 20 minutes thinking how to repay 
hilll, saw the "Tcxwq-Gun" near an adjoining bed, piclced it up, walked to deceased's 
bed am, grasping the gun barrel with both hands, struck hia in the race three 
or tour times and once in the stomach while he slept. .Also, it states that the 
gun stock broke about. the third lick, that he placed the gun near the foot locker 
ot the nen. bed, and that he then went to his own bed and la.y down where be 
remained during the period of discovery of the attack. Furthermore, it states 
that he was dressed in a white 'W'ldershirt with fatigue pants, that he was tul.1¥ 
warned ot his rights and understood them before 11&.ld.ng his statement to the 
battalion eoimander that m:,ming, and that, although be did not. intend to kill 
deceased, he had been thinking how to get even with him !or the previous two 
days (Elt. No. .3) • 

Competent medical testimonJ" b7 several witnesses conclwrl.ve~ esta
blished that deceased.' s death resulted !rem the attack described, within a 
few hours of its occurrence, an:i a photograph, showing the mortal wound• of 
deceased, was identi!ied and admitted in evidence (R. U-47, 59-60, EX. No. 2) • 

.4. The defense euggested to the court that reason existed to doubt the 
sanity of the accused and requested the court to submit the accused tor in
vestigation as prescribed. b7 the Manual for Courts-Martial. Thereupon, the 
court, through its president, stated that it then had no reason to doubt the 
sanity of the accused, an:1 that, it the defense had such reason, the avail-
able tacts relative thereto should be made known to the court., First Lieu
tenant John J. Raymond, Adjutant General's Department, 10th Armored Division, 
after identifying the accused and being qualified. as a lay witness with ccn
siderable experience as ·a personnel consultant and psychiatrist with penal ine
titutions, was penni.tted to testify for the defense that he md exam.tned tbe 
accused on 14 June 19.43 and had f'olllld him to be of' low mentality, approrlmati~ 
that ot a 10-.;ear-old, and readily susceptible to suggestion. The accused evi
denced to hiJll no strong feeling of' !ear of the deceased but his own assurance 
that he could not defend himself against the deceased in hand. to hand fighting. 
The accused had dreamed of the deceased "tromping on him" which more cloeel.7 
approached an indication of' tear than anything else developed by the examination. 
The accused during the interview made no. claiJD to having been treated tor in
sanity and seemed to manifest a feeling ot accomplishment in "getting even with" 
deceased, although he stated he was sorr;r deceased "was not 11al.ldng aro'lmd now"• 
Accused's rather had told him to "mind his officers an:1 not retuse their ordere 
but 11' he had to protect him..selt, to use a club"• The witness 11&s 01' opinion 
that the accused was sane within the legal definition ot sanit7 (R. 71, 72-75). 

Captain Norman R. Shula.ck, chief ot the Nerve Psychiatry Section, 
station Hospital at Fort Benning, also testified tor the defense. He had exa
mined the accused on both S and 9 June 19.43, from which exarn3 nation he wae of 
the opinion that the accused wae of the mental age of approximate~ 9 years and 
.3 DIOllthe which meant he had. & "reduction in j\dgment and ehows a mental inabilit7 
toward B1l7 actn, and "legally it .mean• he is responsible. * * *" The witneBS 
had ascertained else11here that on the evening o! 4 June 1943 a newsboy visiting 
the barracks asked the accused how he got the black eyes and, upon being told 
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bT the accused, said: "If' I were you, I would get that guy. I'd hit bia OTer 
the head with a t.amD1' gun"• The tdtneea said: 

•From that I belieTe that HaiT• bad been a bul.:cy and bad 
actually beaten hia up and from the fact that the patient, 
belietlng that he was going to be beaten up again and the 
fact that a man of llaited intelligence cannot think well· 
and a stimulus tor action bad been put into bis m1m b;y the 
newsb07, he was motinted b7 this fear ao he just walked 
oTer and bopped hi.In on the head" (R. 77-l!JJ). 

Captain John Howard Culp, Medical Corps, bad treated· the accueed. on 
:3 and 4 JWle 194.'.3 at the dispena&r7 for his beaten face, at neither of ldlich 
times did the accused express any uotions or any fear. Captain Emett L. 
Da.Tis, the battery cOB1mander, testi!ied that the aceuaed on ona occasion was 
the ~·man in the platoc:n who got a zero in a com.pass examination and that be 
was sent with about twent7 others to the diapensar., to aee if be could be re
classified. However, he. was not reclassified and with additional instructi011 b7 
Sergeant Holllngsworth learned to work a back azi.Jlluth as well as the sergeant, . 
which resulted in the matter of reclassi!ication being dropped. On one occanon 
the accused was brought in drunk and at that time he brc:ice down and. . cried. The 
accused bad been Slbjected to the "infiltration" course at Tiger Camp at which 
time he displa;,ed tear and was t.he last man through. From his knowledge ot and 
contacts with the accused, the witness thought he knew right from. wrong (R. 80, 
81-85). 

Upon prel 1nd nar., evidence and representation b7 the defeose comsel 
that the accused's father was en route to testify' further concerning his sanit7, 
the court granted a short continuance pending the arrival of the father and upon 
t.he motion ot defense counsel for the appointment ot an AR 600-5()0 board to 
investigate the sanit7 of the accused being again urged, it was granted. The 
report ot the board was admitted in evidence without object.ion. The conclusions 
of the Board are 1n part, as f'ollowat 

".!• Diagnosis: Mental De.f'iciency-, Moron, Mental Age 9 years, ) 
mcnths. Line of Duty: No. EPTI. 

* * * 
"d. That this soldier is not insane or imbecile and was not insane or 
1.ii,ecile at the time of the alleged commission of the offense charged. 
and is able to distinguish between right and wrong and to understand 
the nature of the charge against him. His intellectual capacity is 
reduced commensurate with the· degree of mental deficiency present, but 
he is considered to be mentally responsible tor his action•"• 

I 

I . 
All members of the board

1 

testified that the accused was sane as shown by the 
report (R. 87-9:3, 9/r?9, 99-100, Ex:. 5). 

The accused's father, Denis Herbert Lemley-, testified in material pa.rt 
that his son, the accused, from a child had been ot a nervous, excitable dis
position. different tram the other children; that he had raised a few 
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"rumpuses" but !rom about 10 y£ars of agd on he had been peaceable and 
would not start any trouble although mable to take a joke; that he had been 
promoted to the fifth grade in school bl.<t at the age o.f' l4 he quit and 
started to work on the farm; that about ) yeartt before he was operated 
tor appendicitis and again developed kidney trouble which he had when a 
child during which early illness he pa.$sed blood; that tor six montbB 
prior to registering tor the Anq, he did not leave the farm to visit 
his tolks as he was afraid and said somebody would kill hi.Ill and just. sat 
around am talked to himself am laughed sillJr laughs; that after he 
registered. tor the Arrq, he esemed to get a little better but even the 
week before he left tor the A.ra.r:,1 he was still doing 80M of those things; 
and that, "He ( the accused) was peaceable and quiet but it he wa.s crossed 
and you got.hia mad, why he was nerv·ous and would go all to pieces and I 
couldn' t imagine what he Jlli.8ht d()". On further q\lestioning it was deve
loped that accused's mother had been 1n an insane asylum tor six .months 
in the latter part of 1927; that there was some reco:ro of insanity in bis 
grandfather's family on his mother's side; that accused mentioned that Hays 
was a "tough guy" and a bul.17 w}:lile at home on leave but that he had not 
"tangled" with Hays and. never would. as long as Hays le!t him. al.one; that 
the accused bad been e~d b,y a physician tor insanity within the aix 
months prior to his registering !or the Arrq who said be waa "mental.l.7 bad 
ott" ·and advised treatment in an asylum which was never given; and that he 
always minded bis father and had never b1:een in trouble except. when he was 
arrested once for drinking too much whiskey (R. 100-104). 

The accused was properly advised of his rights by the Court and 
elected to make an unsworn statement which was substantially to the same 
effect as his written stateunt but also included: "I didn't aim to kill 
him when I hit him. I f'elt that I was defending myself• I knew he would 
beat me up again and I knew I couldn't !!!.! him with 'IFJ1' ti.eta. I didn't 
want to beat him up in daylight with a gun where everybody' could see it" 
(R. 105-107)• 

5. Captain Allen E. Rumer, Medical Corps, was the only rebuttal. wit-
ness offered b,y the prosecution. He testified that eome time before he had 
requested the various batt91'1 com.anders to send in all or those that thq 
thought were either p~sical~ or mentall.7 unfit and an effort would be made 
to reclassify them and the accused along with eight or ten others reported 
from Battel7 "C"• A physical examination and a cur$0?7 mental examination 
gave the witness the opinion that the accused was not suitable !or reclasd.
!ication (R. 108-109). 

6. The accused is charged with murder. The Specification alleges that 
the accused did "*** with malice aforethought, willi'ully, deliberately, felo
niously, unlawful..17 and ljith pren.editation kill * * * 11 the decased by-. striking 

- 5 -



(16) 

him. on the head and in the abdomen with a sub-aachine gun. It the evidence 
is legally' sutticient to support the finding ot guilt7 under this Specifica
tion, it muat support the conclusion that the accused unlawtully killed the 
d•c.aaed ldth malice atoretbought. Subjected to such test am viewed in t.he 
light ot pertinent authorities, the legal aut.ticiency of the evidence cannot 
be succesatul.17 cbal]en~. 

Murder is defined as "*** the unlawful killing o! a human being 
with mllce atoretbougbt"• The word "unlawful aa used in such de.tinition 
J118&na "*** ld.thout legal justification or excuse"• "A boud.cide done in th• 
proper performance of a legal dut7 is justifiable". Consequently, a homicide 
without legal justification. is one not dooe 1n the performance of a legal 
dut7. Also, an excusa\>le hOllicide is one "*** which 1s the result ot an 
accident or ad.sadventun in doing a lawful aot in a lawful manner, or which 
is done in eelt-detense on a sudden at!ra7 ***"• The definition ot murder 
requires that "the death must take place within a 79ar and a dq of th• act 
or adaaion that c&U8ed it, ***" (Y.C.M. 1928, par. 148.!). The most distin
guishing characteristic of murder is the element of "llallce a!oNtt.ought"• 
This term, according to the authorities, is technical and cannot be accepted 
in the ordinar,- sense in which it ma:r be used b1 laymen.. The Manual tor 
Court&-Marti&l definea malice atorethought in the following terms: 

"Mallce af'oretbought. - Malice does not necessarily mean 
hatred or persanal ill-will toward the pereon killed1 mr an actual 
intent to take his li!e1 or eTen to take an;rone• s life. The use of 
t.be word •a.torethought' does not mean that the malice mu.st exist tor 
any particular tiae be!oN comdssion of the act, or that the intention 
to kill must have prerloua~ existed. It is sufficient that it exist. 
at the tiae the act is committed (Cla.rk). 

· "Malice atorethougbt mrq exist when the act is unpremeditated. 
It ma:7 aean any one or more of 'Ule following states ot mind preceding 
or coexisting with the act or omission by which death is causedz An 
intention to cauee the death or or nous bodi harm to any person, 

her au perl<Xl s the person actually- killed or not except. when 
death is 1ntl.1cted 1n the heat or a sudden passion, causecl b7 adeqwa.te 
proYOcatian); knowlede that the act which causes death will probably 
cause the death of, or grinous bodily bum to, &fl7 pereon, 'Whether 
auch peraon is the person actual.17 killed or not, although such knowledge 
is accompanied. b7 inditterence whether death or grievous bodi~ ba.ra i• 
caused or not or bJ" a wish that it 1IJJq not be caused; intent to commit 
a telOD"{• ***" (K.C.Y., 1928, par. 148!., underscoring supplied.). 
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Indicative ot authorities supporting the principles set torth 
in the Manual tor Courts-MarUal are the words or Chief Justice Shaw, who 
in the leading case ot Commonwealth v. Webster (5 Cush. 296; 52 Am. Dec. 
711) explains the meaning or malice aforethought as follows: 

"* **Malice, in this definition, is used in a technical 
sense, including not only anger, hatred, aDd. revenge, but every 
other unlawtul and unjustifiable motive. It is not confined to 
ill-will towards aie or .more individual persons, but is intended 
to denote an action flowing from an;y- wicked. and corrupt motive, 
a thing done !!!!!2 animo, where the tact h1.s been attended with 
such circumstances as carry in them the plain indications of a 
heart regardless of social duty, and fatally bent on mischief• 
.And therefore malice is lied troa deliberate or cruel act 
against another, however sudden"• Underscoring supplied 

The authorities to the same effect are manifold and further cita
tion thereof would be superfiuous. 

Viewed in the light of controlling legal principles, the ilncon
tradicted evidence establishes, beyond a reasonable doubt, every element 
or the crime charged and that the homicide was unlmd"ul, haTi.ng been con
suma.ted without legal justification or excuse. The nidence demonstrates 
that the accused and. the deceased a tew nights previoua had engaged in two 
tights in which the deceased was the aggressor and the aacused the recipient 
·ot a badl.;' beaten face and head resulting in his being on sick call. for at 
least two days, during which time the accused made unavailing efforts to 
secure lawful redress for his grlevances, either real or supposed. Failing 
in this, the accused, possibly' as the result or suggesti.Oll 1'rom others, 
undertook to take the law into his own hands and in the quiet hours of early' 
morning while the deceased and others in the room. slept and, after thi?lld.ng 
tor .fifteen or twenty minutes or how 11to get even" with the deceased, the 
accused committed the brutal and fatal attack with such an instrunent and 
with such .force as to preclude any reasonable doubt that grievous bodily' 
harm waa not intended. This is sufficient even 1! full credence is giwn 
to accused's subsequent declarations that death was not intended. Furthei
more, the acts of the accused were, within his avowed knowledge, calculated 
to cause grievous bodily ham, it not death, and the assault unquestionably' 
manifests an intent on the part of the accused to camnit a felony. The 
medical testi.DX>ey conceming the fatal nature and extent o.f the injuries of 
the deceased permit no other conclusions which are likewise inescapably' com
pelled by the statements and confession or the accused. 
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· The undisputed testimolV' of eenral witnesses conclusive~ show• 
that the statements and confession ot the accused were voluntarily made 
atter repeated warnings that they might be used against him, repeated hll 
explanations ot hie rigbte, repeated. notice that neither hope ot beneti\ 
was extended nor fear ot pwdshlllnt or 1nJUl7 withheld, and entire~ without 
tbN&ta er com.pul.alon ot an;, ldrn. Such statemeats,. amounting to nacbiasiona" 
and such conteaaion 11<> given, were moat. proper~ admitted into evidence and 
corisidered by the court (M.C.K., 1928, para. ~ and!?)• In tact, tbll 
accusecl• s unaworn statement made upon the tr:Lal, atter tun explanaticn w 
accused ot hi• rights, includee admissions am contessiona which coulcl be 
considered by 'the court ae evidence which, with the nidence of the corpua · 
delicti and the sub-machine gun, wou.ld be ample npport tor the court•• 
findings (M.C.ll., 1928, par,. 7o am 114!,). 

The evidence, therefore, conclusive~ and be:,ond a reasonable 
dou.bt fastens the criJlle upon the accused unless b7 reaeon ot other legal 
principles he is relieved. theretrcm or !rom the burden ot expiation ot the 
penalty assessed therefor. Thia the defense attempted. to do in two ways. 

7. The defense was predicated. upon two theories; both 1n the nature 
ot confessicm. and avoidances !• SUggestion of accused.' s ins&D1.t7, an4. !• 
Suggestica ot aelt-detease. The first was suggested b;r the defense after 
tbe prosecut.ion bad rested and was implemented b;r a request tor an exandna
tiw as prescribed. b7 the Manual tor Courts-Martial (M.C.M., 1928, pars. 3~~, 
and 63). The irel1udn&17 non-medical testimony' ot Lieutenant~, am 
Captain Davia and that of Captains oreutein, Shulack and Culp, all •dic&l 
officers, went no further than to establiah the tact of accused's aental 
backwardness or retarded mental deTelopaent, which was placed. at that of a 
ten-;year-old. Although these witnesses, when interrogated upon the precise 
issue, unitorml.y' were of tbe opinion that the accused was able to dist.1.n&uah 
betweai right an:i wrong and was there.fore legally sane, the Court, never
theless, granted the request ot the detense and permitted a reces1 during 
which an appropriate board was appointed am examined the accused. 

The applicable provisions of the Manual tor Courta4lartial are 
as follow, z · 

"Inquiry into Sanitz o.f Accused. - The court will inquire 
into the existing mental condition of the accused whenever 
at ~ tiae while the case is before the court it appears to 
the court tor an;y res.eon that such inquiey ought to be made 
in the interest of justice. Reasons for euch action n.q 
include aeything that would cause a reaaom.ble .man to question 
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the accused's mental caps.city either to understand the nature 
ot the proceedings or intelligently to conduct or to cooperate 
1n hie defense. *** It should be remembered, however, that 
while a person who is insane to the extent indicated above 
should not be tried, nevertheless, until the contr&.17 is shown, 
a person is presumed to be sane, ***• 

.. *·* 
"lt the court finds that the accused ie insane, the proceedings 
so far as had 811lbodying the finding to that effect will be .for
warded to the reviewing authority; othend.se the trial proceed•" 
(M.c.Y. 1928, par. 63). 

* * * 
"Where a reasonable dollbt exists as to the mental reeponsibillty
ot an accused tor an offense charged, the accused can not legallJ" 
be convicted or that offense. A person is not mental.l;y res
ponsible !or an offense unless he 1Vas at the time so far free 
from mental defect, disease, or derangement as to be able con
cenu.ng the particular acts charged both to distinguish right 
traa wrong am to adhere to the right"• (M.C.M., 1928, par. 78!_). 

The report of the AR 600-500 board, finding the accused sane both 
at the time of the commission of the crime and at the ti.me of the trial was 
fortified b7 the testillony ot ea.ch mEmber of the board .from the witness stand• 
Opposed to such pollertul expert testimony, the testimony of the accused's 
father, sincerely given within lat1tudinous bo1mds and springing from a 
father• s com.passion for his son, does no more than to further e.n.phasize the 
arrested mental development of the accused without leaving even a suspicion 
concerning his legal sanity because all qualified. l'litnesses readily ~oncur 
in the tact ot his retarded mental growth. 

The defense made no issue ot accused• s abillty to ad.here to the 
right, which ability is demonstrated in the record by- his seelcing redress 
tor his grievance from appropriate authorities tmtil the decision was made 
to take matte~ into his own hams, and oonf1rmed by the findings of the 
AR 6o0-50() board. Neither did the defense move tor a special ruling or 
finding upon the suggestion of insanity. Consequently, the court's tirdings 
thereon, adverse to the accused, are merged in the court's findings ot guilty-. 
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The second theory advanced b7 the defense is to the effect that 
the accused was so overcome with tear of the deceased and his acts were so 
dominated by- this !ear that in c0llll1itting the assault upon the deceased, 
he was in reality, according to his mental capacit;y, acting in sell-defense. 
In the absence of insanity, which is a ccmplete defense in itself, it i• 
not the opinion o! the Board that the doctrine of selt-defense has been 
thus far extended. 

·The principles excusing a killing on the ground o! self-detense, 
terse~ stated, without. amplification by other authority being necessary, 
are as follows: · 

"*** To excuse a killing on the ground of sel!-d.etense 
upon a sudden affray the killing must have been believed 
on reasonable grounds by the person doing the killing 
to be necessacy to save his life or the lives o! those 
whom he was then bol.Dld to protect or to prevent great 
bodily' harm to himself or them. The danger'must be 
believed on reasonable groum.s to be imminent, and no 
necessity will exist until the person, if not in his own 
house, has retreated as far as he safely can. To aY&il 
h:illlselt of the right of sell-defense the p'erson doing the 
killing must not have been the aggressor and intentionall.7 
provoked the difficulty; but if after provoking the fight 
he withdraws 1n good faith and his adveraa.ry- follows and 
renews the fight, the latter becomes the aggressor" (ll.C.14., 
1928, par. 148,!, underscoring supplied). 

The testimoey and evidence in the record relevant to accused's 
acts both in consummating the crime and for the several days preceding, 
when measured by the foregoing principles tall wholly' short of eTen a 
semblance of self-defense. It is but. idle talk to serious'.cy' suggesi
avoidance by reason of self-def'ense when one bludgeons another to death 
in his sleep under the circumstances presented b7 this record. 

Although it is to be regretted that the accused was not reclassified 
when the opportunity- was presented and that the batteey commander did not gin 

. him redress !or his grievances when sought., either of which possibly' would haft 
prevented his commission of the crime, the evidence introduced b7 the prosecution 
was canpetent to establish evecy element of the offense charged and was ample 
to sustain the court• s fin::linga of guilty of the Specification am the Charge. 
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a. The accused ia about 21 ;rear• or age. He was inducted. at Tulsa, 
Oklahcaa, 19 RoTember 1942. H:1.a record abows no prior •ervice. 

9. The court was legally' constituted. No error• injuriouaq at!ect.• 
1ng the substantial right;s o! the accused were comnit.ted during the trial. · 
In the opinion ot the Board ot Review the record ot t.rial ia le~ autti
cient to support th• timings and the sentence. A sentence either ot deatb 
or iapriaoameot tor lite ia .lllllfldator., upon a conviction of murder in 'fio
lation ot Article ot War 92~ Continemct in a penitentiar., ia authorised 
b7 Article ot War 42 tor the ottense o! murder, recogniaed aa an o!!ense of 
a civil nature and eo punishable by penitent.iar7 continemsnt by Sections 
273 and 27S o! the Cr1•:l:ael Code o! the UDited stat.es (18 u.s.c. 452, 454). 

. . 
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WAR DEPART!OOIT 
Army' Service Forces 

In the Office of The Judge Advocate General 
washington,n.c. (23) 

SPJGH 
CM 2.37521 1 SEP 1943 

UNITED STATES ) SAN FRANCISCO PORT OF EMBARKA.T;ON 
) 

v. ) Trial by a.c.y., con-. 
) vened at Camp Stoneman, 

Second Lieutenant DONALD L. ) California, 18 June 
WITHH!GTON (0-1,309465), In- ) 194.3. Dismissal. 
fantry, · 

OPINION of the BOARD OF REVIEJf 
HIU., DRIVER and LOT'l'EEHOO, Judge Advocates. 

1. The Board of Review· has examined the record ot trial in the 
case of the officer named above am. submits this, it• opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifica
tions: 

CHARGE I: Violation of the 61st Article of War. 

Specificationa In that 2d Lieutenant Donald L. Withington, 
130th Infantry, having been alerted for oversea duty, did, 
without proper leave, absent himself from his organization· 
at Camp Clipper, California, from about June 5, 194.3, t·o 
about June 14, 194.3. , 

CHARGE II: Violation of the 96th Article of War. 

Specification: In that 2d Lieutenant Donald L. Withington, 
130th Infantry, did unlawfully, at Camp Clipper, California, 
on or about 5 June 1943, knowingly and willfully.apply;to 
his own use and benefit a u.s. one-quarter (1/4) ton tr'U.Ck 
(4x4) W.20245822, property of the United States furni.Shed. 
and intended for the military service thereof. 

CHARGE III: Violation of the 95th Article of War. 
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Specification: In that 2d Lieutenant Donald L. Withington, 
130th Infantry, did., at Am9oy, California, on or about 
June S, 1943, with intent to deceive., direct and cause an 
enlisted man under his command to alter a trip ticket. 

He pleaded guilty to Charge I and the ~pecification•thereunder, and 
not guilty to Charges II and III and the Specification um.er each. He 
was found guilty or all Charges and Specifications. He was sentenced 
to be "dismissed from the service"• The review:Lng authority approvi;,d the 
sentence and forw:arded the record·of trial for action under the 48th 
Article . of War. 

3. Ypon arraignm~nt accused pleaded guilty to the Specificati?n, 
Charge I, except the words "ha.vine been alerted for oversea duty41 • The 
court declined to receive the plea and advised accused that he-must plead 
either guilty or not guilty to the entire Specification. Thereupon ac
cused pleaded guilty to the Specification (R. 6-7). 

4. The evidence for the prosecution is substantially as followss 

The morning reports of Compaey K, 130th Infantry, showed accused 
from duty to absent without leave 4 June 1943 and from absent without 
leave to duty 14 June 1943. :nrst Lieutenant Henry L. Hurst., commanding· 
Company K, did not see accused from 4 June lllltil 8:00 p.m. or 9:00 p.m., · 
14 June when accused awakened him and "reported back in", but did not 
give a reason for his absence.· Accused had previously requested a 
transfer to the paratroops but his request had been "~ejected" (R. 7-lj;· 
Ex. A). 

On the morning of Fridq, 4 June 1943, it was reported to Major 
·Ernest D. Jessup, Executive Officer of the battalion., .that accused, a 
junior officer of Company K., Third Battalion., 130th Infantry., had over
slept and missed reveille. Major Jessup, acting under instructions or 
the commanding officer of the battalion, reprimanded. accused and Wormed 

·. him that. he would not ,be permitted to leave the post over the week-end. · 
At about. S100 p.m., a~sed asked Second Lieutenant William T. Alexander., 

. Transportation Officer of.the battalion,.for the use or a vehicle to take 
a shonr, and the request was granted. Water was available for showers at 
Fermer., in the desert area., about six miles distant from the camp of the 
lJOt.h Ini'antr;y. Lieutenant Alexander was busy and did not issue a trip 
ticket. Sergeant, John Landsaw and "Corporal Burkett also had authority to 
issue trip tickets (R. 13-18, 21). · 
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At about 7:15 p.m., accused went to the tent of Private 
Adam E. McAree, the driver of vehicle number 20245822, asked for · 
Sergeant Lanqsaw and stated that he desired a trip ticket. Accused 
and McAree went to Sergeant Landsaw• s tent, where accused wrote out a 
trip ticket on a form which he found there. Accused requested 
lfoAree to drive him. McAree went to the motor pool, secured his ve
hicle an::l picked up accused. At the time that the vehicl~ was taken 
fro·m the pool, the speedometer mileage was 16.35, and that figure was 
entered by licAree on the trip ticket. They left the camp about 7230 
p.m., and on instructions of accused, :!lcAree drove ·cut the "Pole Line 
road" in the opposite direction from Fenner. They went to Cadiz, 
remained there 20 or 25 minutes, had a "~oke", and accused inquired 
about bus transportation to Los Angeles. They then ccntinued to Amboy, 
a town about forty miles from camp. After leaving Cadiz, accused told 
McA.ree that he had. worked twenty-six days in the field without a pass, 
had lost his.irivileges for a week-en::l pass by "sleeping in" for 
reveille, did not have a pass, and was going to Los Angeles. At Amboy, 
accused tried unsuccessfully to get on an overloaded bus and, after 
about twenty minutes, told McAree that he had better go back to camp 
and gave him some 19quipment to take back to camp. Accused instructed 
McAree to say, if questiored by acyone, that he had taken accused to 
Fenner aIXl brought him back. McAree asked accused what to put on the 

·· trip ticket as the "time in", and accused told him to put down 9:00 p.m. 
as the hour of return, and instructed McA.ree to change the "out mileage" 
reading i',rom 1635 to 1695• McAree changed the mileage figure from 
1635 to 1695 and inserted "2100" in the blank as the hour of return. 
YcAree returned· to camp alone and arrived there about 10130 p.m. The 
next morning, Lieutenant Alexander examined the trip ticket and observed 
that it was not signed, and· that it showed a twenty-five mile 
speedometer rea~g i~tead of thirteen miles, the distance to Fenner 
and return. ~sonal use of vehicles by officers was not authorized 

· without special permission (R. 20-21., 25-35). 

5. F~ the def':~se, Lieutenant Alexander. testified ·that the 
repµtation of accused for truth and veracity was good (R. 36). 

The accused dlected to remain silent (R. 38 ) • 

. · 6. In rebuttal, Majer Jessup testified that the reputation of ac
. cused for truth am veracity was bad (R. 37). 
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7. a. As to Charge I the pleas of guilty and the evidence show 
that accused, without proper leave, absented himself from his organiza
tio~ from about 5 June to about 14 June 1943• The Specification con
tained the words "having been alerted fo~ oversea duty• but no evi
dence was introduced in proof of this allegation. Accused endeavored 
to except this language from his plea of guilty to the Specification, 
but the court erroneously declined to permit him to do so. In the 
opinion of the Board of Review the record of trial is legally suffi
cient to support the findines of guilty of the Specification, Charge 
I, except the words quoted above, and of Charge I. 

b. As to Charge II the evidence shows without contradiction 
that accused obtained permission from the battalion transportation 
officer to use a vehicle from the motor pool for the purpose of going 
to Fenner, distant about 6 miles, to take a shower; that accused then 
left the camp in vehicle number 20245822, with an enlisted man as 
driver; and that instead of goin[ to Fenner for a shower accused required 
the driver to take him a distance of about 40 miles in the opposite 
direction, to Amboy, where accused left the vehicle and attempted to 
obtain transportation on a hus • 

.Although there is no direct evidence that the vehicle used 
by accused was a one-quarter ton truck, property of the United St.ates, 
and furnished and intenced for the Il'ilitary service thereof, yet the 
inference is clear that it was a Government vehicle used in the mili
tary service. It was obtained from the .motor pool at the camp by the 
enlisted man who was the usual driver, under t,he authority of a mili
tary trip ticket, and by permission of the battalion transportation 
officer. The specific vehicle was identified by the serial number. 

The evidence clearly sustains the findings of guilty of Charge 
II and its .Specification. 

'c. As to Charge III the evidence shows that accused instructed 
the driver to insert 9t00 p.m. on the trip ticket as the time of return 
to ca.mp, and to change the notation of speedometer reading as of the 
time the vehicle left the motor pool, from 1635 to 1695. The vehicle 
actually returned to camp about l0:30 p.m. It is apparent from the time 

· they left camp, the distance travelled and to be travelled, and the stops 
on the way, that accused knew that it would be much later than 9t00 p.m. 
when the driver returned the vehicle to camp. The proper mileage on 
departure of 1635 had been inserted on the ticket, but accused directed 
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that it be changed to 1695. The effect of these two false entries was 
to make it falsely appear that the vehicle had been out one and one
half hours instead of about three houro and that it had travelled 25 
miles instead of about 85 miles. The obvious intention of accused was 
to conceal his wrongful W!e of the v:ehicle • 

.Among instances· of violation of the 61st (95th) Article of War, 
Winthrop includes-abuse or authority over soldiers by requiring or in
fluencing them to do illegal acts, as by ordering a sergeant to report 
accused present 1'hen absent, directing a soldier to make a false state
ment to another officer in regard to action of the accused, or causing 
a noncommissioned officer to make a false guard report, in order to re
lieve the pfficer from an imputation of neglect of duty (Winthrop's.Mili-
tary ~ and Precedents, Reprint, P• 716). · _ 

In the opinion of the Board of Review the evidence sustains the 
findings of guilty of Charge III and its Specification, in violation or 
the 95th .Article of war. 

8. The. record of trial does not state. that the reporter wa·s sworn · 
(R• 3), but does c9ntain a statement that the reporter resumed his seat 
after a recees (R. 25). . . 

The provision in the 19th Article of war for administering an 
oath to the reporter is not mandatory, as the 33rd Article of War requires 
an authentication llhich alone makes the reporter's transcript the record 
of trial. · The erroneous failure to swear the reporter cannot be said to 
affect injuriously the substantial rights of the accused (CM 187949, 
Mtirp117);. . 

. . _ 9. The accused is 26 years of age. The records of the Office of 
The Adjutant General show his service as followsr Enlisted service since 
15 October 1940; appointed temporary second lieutenant, ~ of. the 

, United States, from Officer camidate School, and acti.ve duty, 27 January 
1943. 

10. The ccurt was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were coI:llllitted during 
the t;~al. The Board of Review is of the opinion that the record of 
t~al is lega~ sufficient to support the finding of guilty of the 
Specification, Charge I,.eicept the words "having been alerted for oversea . . 
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duty", legally sufficient to support the fi.ndines of euilty of all 
other Specifications and of aJ.l CM.rees, and legally sufficient to 

· support the sentence arrl to warra.nt confirmation of the sentence. 
Dismissal is authorized v.pon conviction of a violation of the 61st 
or 96th Article of War, and n:a.ndatory upon conviction of a viola
tion of the 95th Article of War. 

.. 
/ ~~ =--4- -c---... 

1 
-------~--------~--_-__~------~'--'Judge Advocate 

__..._~...._..;;..;;..:;;;-:;s;,1,.-.;..b,.;..L.,;~~:...-.;..'.;..-__ ;;___.,Judge Advocate 

--'-~-r+-~.;.....-------·--__,Judge A,dvocate 
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1st, Ird. 

· -War Depe.rtmentJ J.~.G.o.,_ 3- SEP 1943 - To the Sectetary of War. 

1., .Herewith transmitted for the action of the President are the 
record of -trial am the opinion of the Board of Review in the case 
of Seccnd Lieutenant Donald L; '\'fithington (0-1309465), Infantry• 

. 2. I concur in the opinion of the Board of Review ·that the 
record of·trial is legally sufficient to support the finding of guilty 
of the Specification, Charge I, except the words "having been alerted 
for oversea duty", legally sufficient to support the findings of 
guilty of all other Specifications and of all Charges, and legally' 
sufficient to support the sentence and to warrant confinnation of the 
sentence. The accused was absent withait leave for about nine days, 
unlawfully used a Government vehicle to go to a place abait 40 miles 
distant from his camp, and vlith intent to .deceive caused an enlisted 

. man to· alter a trip ticket. I recommend that the sentence be confirmed 
and carried into execution. · ' 

-3. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form of 
Executive action carrying into effect the recommendation made above. 

Myron c. Cramer,
:r Incle. . Majer General, 

:I~l.1-Record of trial. The Judge Advocate General. 
Incl.2-Drf't. ltr. for sig•. 

. ·. Sec•. of War. 
Incl.)~orm of Action. 

·(So much of·!inding of guilty of tpe Specification, Charger, 
· u involn1 finding of guhty of the words •having been. alerted 

far onrsea dut7", disapproved. Sentence confi:nned.
o.c.M.o. 2ao. 30.Sep 1943) · 
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WAR DEPARTMENT 
Ar~ Service Forces 

In the Office of The Judge Advocate General, · 
Washington, D.C. (.31) 

SPJGK 
CM 237522 1.0 SEP 1943 

UNITED STATES ) FOURTH SERVICE COMMA.ND 
) ARMY SERVICE :FORCES 

v. ) 
Trial by G.C.M., convened at 

Second Lieutenant DEXTER ~ Warner Robins, Georgia, 3 and 
A. DUGGAN (0-1643597), ) 4 June 1943. Dismissal. 
Medical Administratt¥e ) 
Corps. ) 

OPINION of the BOARD OF REVIEW 
LYON, HILL and ANDREWS., J',ldge Advocates. 

1. The record of trial in the case of the officer named above has 
been examined by the Board of Review and the Board submits this, its 
opinion, to The Judge Advocate General. 

2. 
tions & 

The accused was tried upon the following Charges and SP1!toitioa• 

CHARGE It Violation of the 61st Artiole ot War. 

Specification l& In that Second Lieutenant Dexter A. Duggan, 
Medical Administrative Corps, did, without proper leave 
while enroute from Camp Barkley, Texas, to Warner Robbins 
Air Depot, Warner Robbins, Georgia, absent himsel:f.' from 
his station.at Warner Robbins Air Depot, Warner Robbim, 
Georgia, from about January 26, 1943, to about February 10, 
1943 • 

. Specification 2 a In that Second Lieutenant Dexter A. Duggan, 
Medical Administrative Corps, did, without proper leave 
while enroute from Camp Wolters, Texas, to Warner Robbins 
·Air Depot, Warner Robbins, Georgia, absent himself from 
his station at Warner Robbins Air Depot, Warner Robbins, 
Georgia., from about larch 22, 1943, to about liaroh 24, 
1943. 

CHARGE Ila Violation of the 96th Article of War. 

Specification 1 a (Finding of not gullty). 
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Speci.f'ication 2 a In that Second Ll.eutenant Dexter A. Duggan, . 
sometimes also known as D. Ames Duggan, Medical Administratin 
Corps·, did, at Dallas, Texas, on or about January 21, 1943, 
with intent to defraud, willfully, unlawfully and feloniously 
make and utter to Neiman-Marcus Co., Dallas, Texas, a certain 
check, in words and figures substantially .as ~ollawaa 

Dallas, Texas Jan 21, 1943 
Pioneer Bank & Trust Co. OF Chattanooga, Tenn --

Name of Bank City State 
Pay to the NEIMAN-MA.Rem CO. $50 .22_· 

Order of De.11.!_a, Texas 
Firty·a.nd no/100 - • - • • • - - - - - DOLIARS 

I hereby declare and affirm that I have to m:, account in the bank 
onwhioh this check is drawn funds sufficient to meet the amount 
for which it is given, and it is through this representation that 
I have obtained value to this amount from the above named corpora-
tion.· 
D. Ames Duggan D. Ames Duggan 
0-1543789 Signature 

A.P.O. 75 New York, 5520 Spri:ng 

---N. Y. Phone No. Ad.dress Garden Lane 
Chattanooga, Tenn, 

ind.orsed on the back thereof& 
Pay to the Order ot 

Republic National Bank of Dalla.a 
710 Dallas, Texas Jan 21 1943 

NEIMAN - MARCUS COMP.ANY 
and other indorsements that are unintell!_gible J and, by means 
thereof did fraudulently obtain f'rom Neiman-Marcus Co., Dalla.a, 
Texas, ~0.00 lawful money of the United States in payment of 
said check, he, the said Second Lieutenant Dexter A. Duggan, 
then well knowing that he did not have and not intendi:ng that 
he should have an ao9ount with Pioneer Bank & Trust Comp&?zy', 
Chattanooga, Tennessee, for the payment of said check. 

Speci.f'ication 3a In that Second Ll.eutenant Dexter A. Duggan, 
sometimes also known as D. Ames Duggan, Medical Administrative 
Corps; did, at Dallas, Texas, on or about dalluary 29, 1943, 
with intent to defraud, willfully, unlawfully and feloniously 
make and utter to "cash" a certain check, in words and 
figures substantially as follows& 

- 2 -
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Pioneer Bank & trust Co. 
~g.lJlWi.i-liA.i•~i/JlX-.A.i-~~ 32-61 

11 
Chattanooga~ Tenn. 

};)~7-iG.\i Ja.n. 28 19!!, No. ---
Pay To the I 

Order Of Cash $10.2.2. 
Ten and ...o"'""/""l-,O""o----------------------.---.---.------------.-----oou.iR.s......-o 

5520 Spring Garden lane D. Ames Duggan 
0-1,543,579 Lt. Dexter A. Duggan 

indorsed on the back thereof• 
Butler Cafe 

and other indorsements that are unintellegible J and, by' meam 
thereof did fraudulently obtain from thf,-Butler Ca.te, Dallas• 
Texas, no.oo lawful money of the United Sta.tea in payment ot 
the check, he, the said Second Lieutenant Dexter A. Duggan, 
then well knowing that he did not have and not intending th&t· 
he should have an account with Pioneer Bank & Trust Compaey, 
Chattanooga, Tennessee, for payment of said oheok. 

Specification 4a (Finding of guilty disapproved by' renewing 
authority). 

Specification 61 (Fi~ing of guilty diaa.pproved ~ renewing 
authority). 

Specification 6& In that Seoohd Lieutenant Dexter A.. Duggan, 
Medical Administrative Corps, did, at Atlanta, ·Georgia, on 
or about March 24, 1943, wrongfully make a certain oheok 

· payable to cash, in words· and i'igures substantially as 
follows& 

Chattanooga, Tenn• 
.A.-....u,.-{.a. Mu-oh 24, 1943 No 

Pioneer Bank and Trust Co. ------
64-l FIRST NATIONAL B.ANX 6~-l 

West End Branoh.
Pay To The 

Order or Cash $50.~
Fif and-;-:O~O::-,o.;-l";:'00-::----_-_-__-_-_-_-_-__-_-_-_-_-__-_-_-_-__-_-_-_-_-_-..:;-=LLA.RS-;-:-;~---

exter A. Duggan 
5520 Spring Garden Lane 
and deliver said check to the Military Police at Fort MoFbers~n, 
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Georgia, with instructions to take the check to H. McKinney, 
Sr., employed by the Coca Cola Bottling Company, Atlanta, 
Georgia., to be ca.shed, and in the event he.refused to cash 
such check, to ta.lee it to Miss Maryen Lynn, nee Hodkinson, 
Employed a.t Rich's Incorporated., Atlanta., Georgia, to be 
ca.shed, he, the said Second Lieutenant Dexter A. J;)ugga.n, then 
well knowing that he did not have and not intenning that he 
should have an aooount with the Pioneer Bank &Trust Comp~, 
Cha.tte.nooga., Tennessee, for the payment of sa.id cheok. 

Specification 7a In that Second LieuteDant Dexter A. Duggan, 
Medical Administrative Corps, was at Dallas, Texas, on or 
a.bout February 1, 1943, drunk in uniform in a public plaoe, 
to-wit, the Sante Fe Building. 

Specification 8 a In that Second Lieutenant Dexter A. Duggan, 
Medical Administrative Corps, was a.t Dallas, Texas, on or 
a.bout February 10, 1943, drunk in uniform in a. public place, 
to-wit, the Nite Spot Dance Hall. 

He pleaded guilty to Charge I and its Specifications and not guilty to 
Charge II and its Specifications. He was found not guilty of Specification 
1 of Charge II and guilty of all the other Specifications and of the Charges. 
No evidence of previous convictions was introduced. He was sentenced to 
di~mis8al. The reviewing authority disapproved the findings of guilty or 
Specifications 4 and 5, Charge II, approved the sentence, and fo:nrarded 
the record of trial for action under Article of War 48. 

3. · Summary of evidence. 

a.. Charge I and its Specifications. 

There was no competent evidence relating to Specification 1 and very 
little relating to Specification 2. In view of the pleas of guilty, evi
dence was unnecessary. 

b. Specifications 2 and 3, Charge II. 

James H. Crawford., Vice-President, Pioneer Bank., Chattanooga., Tennessee, 
testified that Second .Lieutenant Dexter A. Duggan did not maintain an account 
of any kind with the bank during January, February, or :n&!.rch, 1943, and 
was not a customer of the bank during that period or previously. He tes
tified further that except for his bank there was no bank in or near Chatta
nooga by the name of Pioneer Bank and Trust Company, Pioneer Bank, Pioneer 
Trust and Savings Bank, or any similar name (Pros. Ex. 10). 
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On 21 January 1943, an Army otfioer representing himself u D • .Ames 
Duggan requested Franois William Johnson, credit manager ot Neiman-Ma.rou 
Company, Dallas, Texas, to cash a personal check tor too. Johnson did not 
know the officer. He agreed to cash such a check and wrote out the check, 
which the officer signed. The money wa.s paid to the officer .from the t"unde 
of the company. The check was identical with the instrument aet forth in · 
the Specification. The transaction took place at the company's place of 
busillBss. Upon presentation to the Pioneer Bank, Cha.tta.noo~a, Tennessee, 
the oheok was dishonored and returned, marked •No account•.· Subsequently, 
the amount was paid by accused to Neiman-Marcus Comp~ by postal money 
order (Pros. Exa. 8,10). 

On 28 January 1943, a check for $10, signed •n. Ames Duggan, Lt. 
Dexter A. Duggan", and identical in form with the .check set forth in 
Specification 3, .was ca.shed by Metodi Petrort, acting on behalf' of the 
Butler Cate, of which Petroff was co-owner. The transaction occurred at 
the ca.fa, located at 1705 Young Street, Dallas, Texas•.The person desiring 
the cashing of the check was introduced to Petroff by W. C. Cowart, an 
aoqua.intance of Petroff'•· Cowart a.greed to •stand good• .for the cheok. 
Petroff had not previously known the person tor whom he cashed the check. 
Upon presentation to.the Pioneer Bank, Chattanooga, Tennessee, the check 
was dishonored (Pros. Exs. 9,10). 

c. Specification 6, Charge II. 

On 24 March 1943, two members of the Military Police saw accused in 
the Officer of the Day room, Post Stockade, Fort .MoPheraon, Georgia. J.4-
cused wrote and signed a check identical with that set forth in the Speci
fication. He asked the two members of the Military Police to get the check 
cashed for him in Atlanta, ·and named a Mr. McKinney of the Coca Cola Bottling 
Company and a Miss Lynn at Rich's Department Store as the peraons to see 
about cashing the check. The two military policemen followed instructions, 
but neither MoKinney nor Miss ~ was willing to oash the check. The 
check was identified by the military policemen (R. 32-38J Pros. Ex. 11). 

d. Specification 7, Charge II. 

The witnesses concerned with this .Specification were Corporals Stavis 
Ellis and George Wilson, both of the Dalla.a Military Polioe Detachment. 
Ea.ch testified by deposition. From their testimony it appears that at 
about 8 p.m., on 1 February 1943, they were in'the Military Police office 
in the Santa Fe Building, Dallas, Texas, where they saw a person in the 
uniform and accouterments of a second lieutenant. The person gave his 
name as Dexter Ames Duggan and said he was stationed at Warner Baxter 
Field. In the opinion of each witness the person was.intoxicated. His 
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eyes were red, the odor of alcohol wa.s on his breath, his clothing wa.s 
disarranged, he staggered, and his speech was incoherent. No re~ord 
ot the occurrence wa.s made ~y the Military Police. Each witness stated 
that he did not know ot his own i:nowledge whether a.coused and the person 

, eeen at the Santa Fe Building were one and the same (Pros. E:x:s. 12_-13). 

e. Specification 8, Charge II. 

The witnesses concerned with this Specification were First Lieutenant 
lanbon L. Mitchell, 746th Military Police Battalion, Fort Bliss, Texas; 
Private Ira.~ Smith, Da.lla.s Military Police DetaohmentJ and Ellis •. Each 
testified by deposition (Pros. Exs. 14,15). On 10 February 1943, Lieu-. 
tenant Mitchell and Private Smith were at the 9 Night Spot Dance Hall• in 
Dallas, Texas, on duty. The Night Spot is a night olub, and on the even
ing in question a large nwnber of people were present. Among them was 
a person in the uniform and a.ocouterments of a. second lieutenant, who 
identified himself to Lieutenant Mitchell as Second Lieutenant Dexter A. 
Duggan. In the opinion of both Lieutenant Mitchell and Private Smith, 
the person was intoxicated. Both a.greed that his breath smelled of al-. 
coholic liquor. Lieutenant Mitchell added that the person's eyes and 
face were red and that he was boisterous and very noisy. Lieutenant 
Mitchell stated that the person wa.11:ed 11alright 11 

, whereas Smith said that 
he walked "unsteady". Lieutenant Mitchell said that he was coherent and 
talked sensibly, but acted as if he didn't know "what it was all a.bout". 
Smith said that he was ·not coherent in speech fi:Ild did not talk sensibly. 
However, it appeared from the testimony that Smith had no conversation 
with him and did not overhear any conversation betwee:m: him _and a.rzyo:na else. 
The subject was ta.ken to Lieutenant Mitchell's office under arrest, where 
the latter talked to him for some time. He told Lieutenant Mitchell that 
he had just graduated from Officer Candidate School, was ·on his way to 
Ca.mp Robins, Georgia., and was spending a few days on leave in Dallas. 
Lieutenant Mitchell eventually took the person to his .hotel. 

Lieutenant Mitchell and Private Smith ea.ch testified that he did not 
know of his own knowledge whether accused and the person referred to were 
one and the same. Lieutenant Mitchell added& 

"Having no description as to who you have in custody, . I 
am unable to state at this time whether the man you have or 
the man who I arrested in Dallas is the one and Sa.Jl)e"• 

On the morning of 11 February 1943, in the office of the Provost 
Marshal in Dallas, Ellis a.gain saw the person referred to in his testi
mony relating to Specification 7. The odor of alcohol was on his breath, 
his eyes were red and bloodshot, his walk was unsteady, and he seemed to 
be dazed and in a stupor. In the opinion of Ellis he appeared to have a 

- 6 -



(37) 

bad •hangover"'• He was taken under arrest to the Wh1te Plaza. Hotel• 
where he paid.his bill and obtained his lug~age; thenoe to Ca.mp Wolters. 
Texa.s (Pros. Ex. 12). 

The defense did not introduce 8.lJ¥ witnesses and the accused elected 
to remain silent. 

4. In view of the pleas of guilty• no dis cuss.ion regarding Charge 
I and its Specifications is called for. 

No recapitulation of the evidence relating to the Specifications or 
Charge II would be profitable until the determination of the major issue 
in the case. namely. the identity of the person referred to by the wit
nesses. The difficulty arises from the fact that except for Specification 
6. the testimony was by deposition. and since accused was not present a.t 
the taking or the depositions. the deponents were afforded no means of 
identifying him with certainty. · 

The question of identity was aggressively contested by the defense 
counsel throughout the .trial by means of various objections and motiollB 
(R.29.31.39.40-43.45.46.48-54). There is no need to consider each of 
these separately. as a.11 deal with the same basic problem. At the outset 
it should be noted th.at although deponents sometimes referred to the person 
whom they saw as "the accused"• they did not in .fact know him to be the 
accused. 

With reference to Specifications 2.3, and 6, dealing with the checks, 
there is.direct evidence that accused wrote and signed the check involved 
in Specification 6~ A comparison of the handwriting on this check with 
the Specification 3 check and with the signature on the Specification 2 
check supports the court's conclusion that the same person was the drawer 
of all three checks. Furthermore, the officer's address appearing on 
all the checks is the same. and the serial numbers written on the first 
two checks are almost identical with the serial number of accused. 

Yfith reference to Specification 2. the evidence convinces the Board 
of Review that accused was the person who reimbursed Neiman-Marcus Comp~ 
for the a.mount of the check. The cross-interrogatories and their answer, 
in the deposition of Johnson establish this. In addition. Johnaon wrote 
a letter to Lieutenant D. A. Duggan, Headquarters, Insurance Section, 
Camp Wolters, Texas, acknowledging receipt of the payment, and Defense's 
Exhibit Number 2 showed tha.t a.t the time, acoused wa.s a.tta.ched to that 
section. 

With regard to Specification 3, the evidence shows that Cows.rt, a.ll 
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acquaintance or Pl.troff's, introduced the writer of the check to Petroff 
e.nd agreed to •sta.m good" for it. Evidently, Cowart knew the officer, 
a.m had the latter'been an imposter, Cowart certainly would not have 
guaranteed _the oheok. 

In the opinion of the Board of Review, the identity or aocuaed in 
the check transactions was clearly proved. 

Concerning the charges or drw:llcenness, Ellis testified that the 
person he sa.w on 1 February was the same person whom he saw on 11 February, 
and· it is extremely unlikely that the •11euten&nt Duggan" whom he saw· on 
the latter date in the Provost lm.rshal's Office in Dallas was anyone other 
than the "Lieutenant Duggan" taken into custody by Lieutenant Mitchell, 
Assistant Provost Marshal, the night before. Lieutenant Mitchell testified 
that "Lieutenant Duggan" stated that he had recently graduated from Officer 
Candidate Sohool, was on his way to Camp Robins, Georgia, and was spending 
a few days' leave in Dallas. The record shows that accused graduated tram 
Officer Candidate School, Camp Barkeley, Texas, on 13 January 1943J tha.t 
he was ordered to prooeed to Warner Robins, Georgia (R.57J Pros. Ex. l)J 
that he admittedly was absent without leave from 26 January to 10 February; 
and that on 21 January and 28 January he was in Dallas engaged in two ot 
the check transactions. Viewing the evidence a.s a whole, it is olear that 
accused was the officer involved·in Specifications 7 and 8. 

5. The identity of acoused being established, there is no doubt of 
his guilt. He issued and received cash for the oheob"referred to in Speoi
fications 2 and 3, knowing tha.t he had no bank: aocount fromwhioh they 
could be paid. Subsequent reimbursement is no defense•. 

With reference to Specification 6, the defense by objection and 
motion (R.34,50,51) contended that since the oheok was not presented for 
payioont, no offense was committed. The contention is without merit. In 
substance the Specification alleges~ attempt to procure the oashing of 
a check, knowing that there ar, no funds to meet it. Suoh conduot is 
dishonest and 00I1Stitutes an offense. The evidenoe shows that aooused 
committed the acts alleged. 

The proseoution proved that aocused was drunk: in uniform in a public 
place as alleged in Specifications 7 and 8. Discrepancies in tho testi
mo~ relating to Specifioation 8 are not fatal. 

6. Various irregularities require comment.· 

a. The record does not show~ ste.tement by accused as to whom he 
desired as counsel (R.2,3). Since he made no objection, ~presumably he was 

- 8 -
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satisfied to be defended by the oounael designated by the appointing 
authority. 

b. The defense moved for a continuance upon the ground that the 
oharge sheet served upon aooused alleged violation of Article or We.r 95, 
whereas he was tried for violation of Article of War 96 (R.4,5,16). 
The change arose apparently by reason of a redrafting of the charges. 
No change was made in the Specifications (R.5). Since the change in 
the Article of War could.not possibly prejudice accused. the court ruled 

· correctly in overruling the motion. 

o. The checks involved in Specifications 2 and 3, Charge II, were 
not specifically introduced in evidence. lbwever, they constituted ex
hibits to the depositions and the intention to introduce them as part 
thereof is manifest. 

d. The order appointing the court places Major Tranny L. Gaddy 
first-on the list of members. and M3.jor Frank o. Lind second. In the 
list of those present at the trial, Major Lind's name appears first, 
and he authenticated the record as president. Presuma.bly Major Lind 
was the senior officer an:l therefore the proper person to authentioa.te 
the record. 

7. In connection with a request for mitigation, the defense intro
duced a letter to accused from Colonel E.C. Flegel, Infantry, Commanding 
Officer, Camp Wolters, Texas, containing an extract of a letter to Colonel 
Flegel from Mr. Murray A. Edwards, Deputy Collector of Internal Revenue, 
Fort vforth, Texas, expressing appreciation of accused's work in assisting 
with the filing of 1942 income tax returns (Def. Ex. 1). 

The defense also introduced a letter from First Lieutenant Edgar 
G. Olden, Insuranoe Officer, Camp Wolters, Texas, ooIIDnending accused for 
his work as Lieutenant Olden's a.saistant, 8.Ild rema.rld.ng upon his ability 
and high oharaoter(Def. Ex. 2). 

8. Seven members of the court and the trial judge advocate joined 
in a recommeIJdation for clemency (Ex. T). .Among other reasons, the recom
mendation was based upon the ability of accusedJ the •reeling• that ac
cused would be useful to the service if retainedJ the fact that he "made 
good" the checks prior to trial; and the fact that the offenses were com
~~tted while accused "was suffering from overwork, tenaion, worry, and 
an unfortunate domestic situation". 

The defense oounsel and assistant defense counsel also filed a reoom
mendation for clemency, stating their impression that accused genuinely 
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repented hi• mi1deed• and desired to be •of the greatest possible good 
to the aerrloe • (Kx. U) • 

. 
9. War Department records she.- that aooused 1a 39 years ot age am 

attended the Uninrsity' of Chattanooga for two years. He served . u an 
enlisted man from 23 Maroh 1942 until 13 Jmua.ry 1943. when. upon .gra.dua• 
tion from the Medical Administrative Corps Oti'icer Candid.ate Sohool, 
Camp Barkeley. tens• he wu appointed second lieutenant, J.rsv of the 
United Statea. · · 

10. The court ...... legally oon.stituted and had juri1diction of the 
person and subject matter. No errors injuriously affecting the substan
tial rights ot accuaed were committed during the trial. In the opinion 
of the Board of Revie,r tl\e reoord ot trial is legally aufi'icient -to 
support the finding• of guilty aa approved by the reviewing authority. 
and the sentence. and to warrant confirmation thereof. Dismiaaal is 
authorized wner Articles of War 61 and 96. 

Judge Advocate. 

• 10 - · 
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1st Ind. 

- to the Secretary of War. 

l. Berewith tra.n.amitted. tor the 1.0.tion of the Preiident a.re the 
reoo:rd ot tr11.l and the opinion ot the Boa.rd ot Review in the cue ot 
Seoond Lieutenant Dexter A. Dugga.n (0-1543597), Medical .Admin1atratiTe 
Corp,. 

2. I oonour in the opinion ot the ·Boa.rd ot Review that the record 
ot tria.l 11 legally 1utt101,nt to support the tinding1 ot guilty, u 
1.pprond. by the r1Tining 1.uthority, and. the aentenc•, a.nd to warrant 
oontirma.tion thereof. I recommend. that the aentenoe be confirmed. but 
th&t the. execution th.erect 'be 1uapend.ed. during the pleuure ot the 
PNl1d.1nt. · 

s. Inolo11d. a.re 1. d.raf't of 1. letter tor your aignature trans
mitting the reoo:rd ·to the President tor hie 1.ction and 1. form ot Execu
tive 1.otion designed to oa.rry into ettect the recommend.1.tion hereina.bove 
ma.de, should 1uoh i.otion meet with a.pproval. · 

~. Q____""'---

Jt,ron o. Cramer, 
Ma.jor Genera.1, 

a Inola. the Judge Advooa.te Genen.l. 
Inol.l-Rtoord. ot tria.l. 
lnol.2-Draf't ot let. tor 

11g. 810. of Wa.r. 
Inol.S•Form ot 1.otion. 

(Senteno, aonlirud bu.t execution suspended•. o.c.M.o. 313, 19 Oct 1943) 

,\' 
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WAR DEPARTMENT 
(43)Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D. c. 

SPJGN 
CM 237528 

1' 4 AUG 1943. 

UNITED STATES ) FOURTH SERVICE C011Yi.AND 
Army Service Forces 

v. ~ 
) Trial by G.c.1~:., convened 

Second Lieutenant DORSEY ) at Camp Gordon, Georgia, 
S. BALDWIN ( 0-1576899), ) 28 June 1943. Dismissal. 
Headquarters Detachment, ) 
250th Quartermaster Ser ) 
vice Battalion. ) 

OPINIOU of the BOARD OF REVIEW 
CRF.SSON, LIPSCOMB and SLEEPER, Judge Advocates 

1. The record of trial in the case of the officer Damed above has 
been examined by the Board of Review and the Board submits this, its 
opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifica
tions: 

CHARGEz Violation of the 61st Article of War. 

Specification 11 In that Second Lieutenant Dorsey s. Baldwin, 
Headquarters Detachment, 250th Quartermaster Service Battalion, 
Camp Gordon, Georgia, did, without proper leave, while enroute 
from Camp Blanding, Florida, to Camp Gordon, Georei,a, absent 
himself from his station at Camp Gordon, Georgia, from about 
1lay ll, 1943, to about May 17, 1943. 

Specification 2: In that Second Lieutenant Dorsey s. Baldwin, 
Headquarters Detachment, 250th Quartermaster Service Battalion, 
Camp Gordon, Georgia, did, without proper leave absent himself' 
from his oreanization and station at Camp Gordon, Georgia, from 
about June. l, 1943 to·about June 7, 1943. 

He pleaded gdlty to and was found gullty of the Charge and both Specifica
tions. He was sentenced to be dismissed the service, to forfeit all pay 
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and allowances due or to become due and to be confined at hard labor 
for a period of .five years. The reviewing authority approved only so 
much of the sentence as provides for dismissal and forwarded the record 
of trial for action under the 48th Article of War. 

3. The accused having pleaded guilty the prosecution did not present 
any witnesses but introduced, without objections, in corroboration of the 
plea, as Exhibit 2, extract copy of morning·report, showing that the accused 
was assigned to the 250th Quartermaster Service Company on 9 Kay l943J as 
Exhibit 4, extract copy of morning report of Headquarters Detachment, 250th 
Quartermaster Service Battalion showing the accused joined as of 17 Jfl8.7 1943, 
under orders dated May 7, 1943, to report immediately; and as Exhibit 6, 
extract copy of morning report of the same organization showing the accused 
from duty to AWOL on l June 1943, and from AWOL to arrest in quarters on 
7 June 1943 (R. 6a-6b). 

4. The evidence for the defense shows that on 7 June Captain Leonard 
M. Arons, Medical Corps, examined the accused at the hospital; found him in 
a nervous condition, not sufficient to warrant hospitalization; concluded a 
rest in quarters would be enough; and marked him for duty (R. 6o-6p). 

As Exhibit 1, the defense introduced a letter .from Major Asa G. 
Atwater, Quartermaster Corps, strongly indorsing the accused and stating 
he was rated "excellent" in both character and efficiencyJ as Exhibit 2, 
a letter f'rom Major George w. Trout, Infantry, indorsing the accused for 
his work and efficiency and inclosing a letter of commendation of the accused 
from First Lieutenant Joseph Kienly, Quartermaster Corps (R. 6c). 

5. The accused, having been advised as to his rights relative to 
testifying, at his om request was sworn and testified that on 9 May 1943 
pursuant to transfer orders, he left Camp Blanding for Camp Gordon. Unable 
to secure a Pullman reservation out of Jacksonville, Florida, en route, he 
remained in Jacksonville until the 11th, arriving in Atlanta, on the wrong 
railroad, 12 May 1943. Complications involved in the transfer ot his ticket, 
which this mistake entailed, resulted in his remaining in Atlanta until the 
17th, OD which date he missed his train, but left by bus arriving at Camp 
Gordon about 4 o'clock that atternoOD. Several days later, he was told by 
his coJIIJllallding officer that the reason given for the de.lay involved in h1a 
change of station was insufficient; he was not reprimanded in any way, but 

. his pay was "docked" seven days, as shown by Defense Exhibit 3, a verifica
tion by the finance officer showing a deduction for AJ'IOL from May 11 to 
11.ay 17, 1943 by virtue of ".l.R 35-1420, par. #). • From ~ to 31 May he was 
detailed on police duty; he was sick OD 31148.y when his organization went 
on bivouac maneuvers, and stayed in the battalion area all that day; then 
went to Augusta, thinking if he got away for a short time he would feel 
better. On 7 June, he returned by bus to Camp Gordon,· immediately reported 
to the Station Hospital, requested an exarnfoat~on, and was given one by 
Captain Aron. His commanding officer told him, at the hospital, that he 

-2-



(45) 

was under arrest there or at his quarters, whatever the medical ofticer 
thought best (R. 6e-6n). 

6~ Both specitications allege absence without leave for periods 
specitied. The pleas of guilty ar~ corroborated by substantial evidence. 
Neither the administrative deduction from the accused's pay and allowances 
by reason or his 1'1rst absence without leave, nor his alleged indisposition 
during his eecond, presents any valid legal defense to the Charge and 
Specifications. 

7. The accused is .34 years ot age.· The records or the Office ot 
The Adjutant General show that he was commissioned second lieutenant 14 
August 1942 tor the duration plus six months, and had one year, nine months 
and eight days prior service, as an enlisted man. 

8. The .court was legall1 constituted. No errors injuriousl1 affect- · 
ing the substantial rights ot the accused were committed during the trial. 
In the opinion ot the Board ot Review the record ot trial is legally sut
ticient to support the findings ot gullty and the sentence and to warrant 
confirmation thereof• .A. sentence of dismissal is authori~ed upon conviction 
ot a violation or Article of War 61. · 

..U4As~~"-Judge Advocate. 

~ f ~ Judge Advocate, 

&.,~~ ,..Judge Advocate. 

-.3-
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SfJGi~ 
CJ. 2)7528 

1st Ind. 

'.7ar Department, J • .A..G.O.q AUG" 1943 - To the Secretary of '.Tar. 

l. Here...-n. th transmitted for the action of the President are 
the record of trial and the opinion of the Board of Review in the 
case of Second Lieutenant Dorsey S. Baldwin (0-1576899), Headquarters 
Detachma.~t, 250th .:;iuartermaster Service BattaJion.1

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sui'ficient to support the findings and 
the sentence and to warrant confirmation thereof. I recommend that 
the sentence of dismissal be confirmed but suspended during the pleasure 
of the President. 

3. Inclosed are a draft of a letter :for the signature of the Under 
Secretary of Uar, transmittini:; the record to the President for his action., 
and a form of 1':Xecutive action designed to ca:rr:y into effect the fore
coing recommendation, should such action meet with approval. 

Myron C. Cramer,. 
Uajor General, 

The Judge Advocate General • 

.3 Incls. 
Incl l - Record of trial. 
Incl 2 - Dft. ltr. for siG. 

Under Sec. of Y:ar. 
Incl 3 - Form of :Dcacutive 

action. 

(Sentence confirmed but execution suspended. G.C.M:.O. 268, 25 Sep 1943) 
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WAR .DEPiRTlmNT 
Anuy Service Forces - (4'1) 

In the Office or The Judge .A.dvocate Oenarai 
. Washington, D. c. 

SPJGQ • 2 AUG 1943. 
. CM 2.3754.3 

UNITED STATES ) fERSIA.N GUU SERVICE OOJa.UID 
u. s. ARMY FOBOES; 

v. ~ IH Tim MIDDLE EAST. 
. )

Private MIGUEL A. ALVAREZ ) Trial by G.C.M~ ~ convened at 
(39832280), H. & $. Company, ) Andimeshk, Iran,a 12 June 1943. 
730th Railway Operating - ) ·- ; - Dishonorable- di8Charge and 
Battalion, attached to H. l )- can!inement tor lite• 
.S. Company, 1st Provisional ) Penitentiary. 
Railway Operating Battalion. ) 

· REVIEW by the BOARD OF RSVTEJI 
ROUNDS, HEPBURN and FREDERICK, Judge Advocates 

1. The record of trial in the case or the soldier named above has 
been examined by the Board of Review. · 

2. Accused was tried upon the following Charge and Specifications 

CHARGE: Violation of Article of War 92. 

Specifications In that Private Miguel A. Alvarez, H&S Company, 
730th Railway Operating Battalion, attached to 
H&S Company, 1st Provisional Railway Operating 
Battalion, did, at Do-Roud, Iran, on or about 
May 2, 1943, with malice aforethought, wilt~, 
deliberately, feloniously, unlawfully, and with 
premeditation kill one Sergeant, c. B. McQuade, 
73, FSS, British Army, a human being by shooting 
him with a rifle. 

He pleaded nqt guilty to and was found guilty o.r .the Specification and the 
Charge. · No evidence of previous convictions was introduced. He was sentenced 
to be dishonorably discharged, to forfeit all pay fi.Ild allowances due or to 
become due and-to be confined at hard labor at such place as the reviewing 
authority may direct for the tenn of his natural life. The reviewing author
ity approved the sentence, designated the United States Penitentiary, Atlanta, 
Georgia, as the place of confinement and forwarded the record tor action 

· under Article of War ~. . · 
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·3. ~ the Prosecutions The pertinent evidence shows that on 1 May 
1943 the First Provisional Railway Operating Battalion of the Persian Gulf 
Service Command was stationed near the town o:r Do-~oud., Iran (R. 11). 

. ' ' 

Among.the places of entertainment available to.and patronized by the 
enlisted men ,men in the town were Pedro's., a wine and liquor shop., and 
Gold 'l'ooth.Annie•s-~ a.brothel. Pedro•s was about six blocks from camp 
and Gold 'l'ooth Annie's -approximately five or six blocks £ran Pedro_ls 
(R. 12., -~' ·28). . 

Shortly after midnight on l May 1943 a group o:r soldiers o:r the 
battalion named above., who were not on duty., congregated at Pedro•s. In 
this group were Technician 4th Grade John R. Ryan., Private Mark R. ~., 
and two others named Heam and Natcher. (R. 12) When they arrived Private 
First Cla.ss Joaquin L. Gasca., Private Hernandez and accused were. in' the wine 
shop., in company with Sergeant Charles Bernard McQu.ade of the British Army 
and an unidentii'ied Persian (R. 12., 13, 35., 43). . 1 

-

'l'here was gener~ drinking (R. 27., 39., 41) and ~civing about from a 
small front room to a larger one- in the rear (R. 13., 35) but there were no 
altercations or any evident bad feeling between any of those present and 
according to the·testimony of Byan.,~ and Gasca there was no loud talk
ing., argument or quarrel between accused and Sergeant McQua.de (R. 13., 15., 
35, 43). . 

Pedro did, however., want the boys to go home so that he could close 
his shop and ~an tried to persuade the men to leave (R. 14., 35). There 
is considerable contusion in the testimony as to what happened then. ~ 
testii'ied that at about 2 a.m.·he and Hearn decided to go to Gold Tooth 
~e's and lef't shortly thereafter_ in company with Izy'an and Sergeant Mc
Quade ·(R•. 35). Gasca. had already gone there with the :Persian at about 12130 
a.m. (R. 43). ·R;,yan said that.he left Pedro's to go to ;..nnie 1s at about 2:15 

..a..m_. accompanied by Hearn., ~., Sergeant McQuade and .accused (R. 14). There 
was. :ao dispute between accused and_ McQuade on the way (R~ 15) •. 

According'to Ryan., when they arrived at the brothel they·passed through 
a courtyard and entered a room· about 10' x l4' in size through a doorway 
3' wide. · At the other end o! the room and on the same side was another 
doorway leading·to a smalle:i; adjacent room. In the large room were two 
alcoves.,· or w:indow seats., each 4 1 in width., 1 1 4• in depth and .3' from the 
noor.One was.in the wall opposite., and to the ·right of the entrance door.,· 
the other'. centered in the wall at the far end of the room (Ex. C-2). There 
was a kerosene lamp burning but the light was dim (R. 23., 38). Gasca was 
already there iri company with an old woman, a young gid and the Persian. 
Accused barely entered the room and then left almost immediately (R. 14., 36., 

.- 44) •. Byan and McQUB,de seated themselves in the alcove at the far end of the 
· roan, McQuade on the right as he faced the center of the room and Ryan at 

his _left. 'l'he old woman and Gasca were sitting on the ,floor talking with one 
another; Gasca almost directly in front o:r and about 4' from McQuade'and 
Ryan (R. 16., 37., 44., 45). The young girl went into the adjoining room Bfld., 
from time.to time., ~., Hearn and the Persian visited with her· (R. 15., 26). 
At one time cynn sat in the corner between the alcoves (R. 45)'. 
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Seated thus, the occupants of the lurge roan engaged 1n drinking and 
conversation when accused ·s.uddenl.y entered th~ room through the doonray. ·. 
from the courtyard carrying· a rifle. R;yan said the peri"od between the'. time 
when accused left and when he returned was about 25 minutes. (R. ·18), 
Gasca thought it was 20 minutes; and, although~· did.not remember·seeing ·. 
accused 'When the sroup arrived at Annie's, he said ~twas between a .hal..t ho'.lll". 
and an hour after his aITival before accuf!8d appeared (R•. J7)~·. . . 

Ryan testified that acc~~d carried the rifle a~· •high port•,· stepped 
just inside of the doorway, said something in Mexican or Spanish which. . 
he thought was •halt• and theri, pointing the rille in the .direoti.011, o! Mc-· 

·Quade and Ryan fired a shot. (R. 18) · It ns his thought; from the'wq 
the gun was pointed and.from the appeanno, o! the .tlare~the shot had 
gone through the roof. (R. 19, 24) Gasca stated that ac · ed Dl0'9'8d toward . 
the center of the room holding the ri!le low and almost p el with his · · 
belt, said •not to move• in Spanish and i.,:i English, •pointing the rine at 
the whole bunch• meanwhile. Gasca then partly rose !ran the noor,. started· 
towards accused to prevent him from doing harm and had barely touched the 
rifle barrel when it went off. (R. 46, 48, 49, 51) He was not certain 
whether he had moved the gun barrel or not ( R.. 48). 4'nn did not: se,e accused 
when he entered the room but he heard the command •halt• after .which •a. 
shot went off• (R. 37) and he knew that •a shot was fired and that Sergeant 
McQuade was hit•. (R. 41) · · · 

McQuade izmnediately •slumped• against Ryan and ·said •r am gut-shot•~ 
(R. 19, YI, 47) He was wearing a long overcoat or great coat (B...17, 21+; 
58) and although he was cattying. concealed under the great coat, a pistol .. 
attached to a lanyard: around his neck (R. 21, 57) he had made rio move ot ··. 
any kind and said nothing from the time accused entered lllltil he was shot 
(R.°22, 26, 371 56, 57). · Ryan was sitting very close to McQuade but did.not 
.feel him make any movement prior to the. shooting (R. 18, "Z7). · 

Immediately after the shooting Ryan, 'Who had not taken his eyes fran 
accused, turned to McQuade and tried to examine his wounds but was 'UJl8.ble '-to · 
do so because he held his.left hand in .front of him and his right hand to 
his back (R. 19, 20, 24). However, ~. together lfith Hearn who had come in 
from the adjoining room, looked at the. injuries and discovered an ·apparent . 
entrance wolllld about an :inch to the right of the cente·r of the belt line 1n . 
front and •a nice sized hole• 1!9 to the right of the center of the belt·llne 

- in back (R. J8). \ 
·. 

Accused said nothing after the shooting other than to tell the rest not 
to move,· then, after standing 1n the doorway for a i"ew moments, he W8Dt out . 
into the r.ourtyard (R. 20, 47). • 

Ryan and ~n again differ materially in their testimony of what trans
pired theredter. Byan stated that McQU.ade asked t<? be taken out of the 
place and that he stood up, put his arms back of Byan and around his neck. 

-3-
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Ryan thereupon pulled Mc~uade 1s overcoat tightly around his own body and 
they walked out together proceeding £or about a block to a corner of a wall 
where they were intercepted by accused who was still carrying the rifle at· 
•high port• and calling upon them to 11hal.t• in Mexican or Spanish ( R. 20). 
}Van the• laid McQuade on an incline by the wall and made the discovery that 
he had a pistol under his overcoat attached to a lanyard around his neck. 
Hernandez had come up meanwhile and inasmuch as Ryan wanted him to go after 

· accused but did not want him .;to be unarmed he took the pistol from McQuade 
and gave it to Hernandez ( R. 21). ApparenUy ~ had also arrived and Ryan 
left him to watch .over McQuade while he went for help. After various unsuc
cessful attempts to obtain·assistance Ryan finally reached the railroad 
station yard where he remained ( R. 22). 

IiyrUl testified that he and Hearn carried McQuade out of the room and 
ttwhen he couldn't make it any more• they laid him down by the side of a 
wall and dtessed his wounds with a ~irst aid packet. They did not see 
accused again after the shooting and ~ stayed with McQuade while Ryan 
and Hearn went in search of medical assistance (R. 38, 39). -

Gasca, as soon as accused had left the scene of the shooting, followed 
· him. He corroborated Fyan and said that accused was found standing at the 

corner of the adjacent building pointing his rifle at them and telling them 
not to follow. He nevertheless continued t,o shadow accused but eventually 
lost track of him and returned to camp (R. 47). · 

First Lieutenant Francis w~ Chamberlain, Medical Corps, serving with 
the Railway Operating Battalion, testified that early in the morning of 2 M~ 
1943 he had received a report of the shooting of a British sergeant. He 
proceeded to the opening o! an alleyway just outside of Gold Tooth Annie •.s 
and found Sergeant McQuade about 75' from the entrance to the brothel. He 
was in a semi-reclining position against a mud wall and was accompanied by 
:cynn and Hearn who were both moderately drunk. He placed a dressing on each 
wound, neither of which appeared to have had previous dressing, and had 
McQuade transported by stretcher to a truck and thence .to the British Hospital 
at Do-P.oud. He made a rough examination of J.:;cQuade and found him suffering 
with severe suock and a small wound in the right front of his chest and a 
large, gaping wound with moderate hemorrhage in the right middle of his back. 
Later in the morning he accompanied JYicQuade in a railway ambulance car from 
Do-Roud to Arak (Sultanabad) where lilcQuade was turned over to an Indian · 
Ambulance Squad ( n. 59; 60). ~ 

. 
At about 4:30 a.m.·in the morning of 2 May 1943, accused appeared at the 

orderly room of Headquarters, H. and S. Company, First Provisional Railway 
Operating Battalion, awakened First Sergeant Alvin L. Gay and told him •he 
na.d shot an English sergeant down in the village•. Tee Serk;ea.nt thereupon 
took a rifle· and cartridge belt from accused. Upon examination the rifle 
was found loaded and the bore had a smell as though the rifle had been 
recently fired. The rifle was later found to be one that had been issued to 
Private Makibroda (R. 29, 3J). Accused was then placed in arrest by the 
company commander (R. 29). · · 
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It appearing that accused had been properly ·advised -of' his rights by 
the investigating officer, Major Strange, and.that he acted voluntarily 
when he made them, two sworn statements of accused were admitted in evidence 
after defense counsel had elicited the tact that Captain :Miller of the Judge 
Advocate General•s Department pad assisted him,1.n a two hour exarn1nation 
(H. 54, 56; Eic. D-1; Ex. D-2). . .. · 

In substance accused therein stated that he had met deceased, YcQuade, on 
one occasion prior to l May 1943 when, at the mess hall where accused was . :; 
serving as a cook, he gave McQuade suppel' and some.sandwiches in return for 
which he received three bottles of beer. He had nothing against McQuade. On 
the 1_1ight of~ Ma? 1?43 he had gone to Pedro's an4 found M~Qu.ade and an 
American soldier inside and three American soldiers outside. ·The·soldiers 
on the outside told r..im to go in and tell the American to c'ome out. The 
night was cold and he carried his hands in his jacket. As he approached.the 
two inside McQuade pulled a pistol saying •you fucking Mexican, pull out 
your knife•. Accused answered "What knife? I haven't got a knife,• turning 
out his pockets to prove he had nothing. McQuade then put his pistol awa;y 
and said •you ain•t got nothing. Well go and get whatever you want and I'll 
meet you here." No one was present during the conversation but an American 
soldier whom accused did not. know. 

Later he accompanied a group including McQu.ade to Gold Tooth Annie's : 
but he remained there only a short while· and then~left. · He then returned--' 
to camp at about 2:30 a.m. to get a rifle but, the bolt being missing from 
his own, he took the gun belonging to Private Mike Makibroda from under :: 
Makibroda•s cot while he was asleep. He •borrowed•· a belt and cartridge 
.f'rom Private Basham who was also asleep in an adjoining tent. ·. Though he 
did not intend to do·anything with the rifle he loaded it with five cartridges 
and walked into town carrying it •at sling arms.• He intended to .bring the · 
other soldiers back· to camp as he figured they might get hurt. Accord1 ngly, 
he proceeded directly to Gold Tooth Annie•s. As he entered the doorway he took 
the rifle from the sling position in which he was carrying it and entered 
the room carrying at •port arms11 • The first thing he saw (though.it was dark 
as there was only a lantern burning) was !~cQU.ade who, when he saw accused, 
"stai:ted to pull the pistol which he had on a string around his neck1'. 19-
cused saw him stand up to open the holster but did not see the gun and when Mc
Quade pulled on the string 11 he shot him•. This he did because he was afraid . · 
hlc~uade would shoot him; he had pulled the pistol o~ce before, at Pedro•s. 

}:cQua.de had never said he would shoot accused~ Accused did not know 
whether he hit ?lcQuade who was about 12' from accused when he was shot but 
he did see him put his hand over his lower abdomen apd bend forward and 
cruµiple up. He later said he had not intended to hurt but only to scare him; 
and he also stated that Gasco had taken hold of the rifle as though to take 
it away and pulled it down just as it went off. 
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After the' shooting accused left, went out across the courtyard and· 
, down· the alley for about 100 t when· he heard footsteps •on the double•. 
· He thought it was McQu.ade but found out it was Gasca. He told Gasca not to 

come close to him because he •knew he was drunk and didn't know his inten
tions•.· At that time. he •didn't trust anybody1'. Later Hernandez appeared 

. and he and Gasca then returned to Annie I s. A<;:cused proceeded. to Pedro's, 
bought a bottle of' vodka and took two drinks. He then went back to camp, 
took two more drinks and reported to Lieutenant Johnson that he had.shot a 
British Sergeant in Gold Tooth Annie's. ~e was placed under arrest after 
surrendering the rifle to First Sergeant Gay. · 

Accused was not drunk at the time of the shooting, could walk and see 
all right, felt all right and though the other American soldiers were drunk, 
McQuade wa~ •not exactly drunk but .was feeling ·good•. During the afternoon 
and evening preceding the shooting accused drank one glass of vodka,' a glass 
of beer and a bottle of wine. 

Major R.H. Strange, Corps of Engineers, the investiga~ing·officer, 
testified that,·as such, he had interviewed Major A.H. Kahn of the Indian 

· Hospital at Sultanabad. He identified Major Kahn's sw~rn statement and 
said that the entries thereon were extracts of a clinical record and sub-

. sequent autopsy of_!vhich matters Major Kahn had sworn he had personal knowledge
(R. 8-10). It was thereupon stipulated and agreed that if ~ajor Kahn were 

· present he would testify that Sergeant Charles Bernard :;:cQuade, 73 Field 
Security Section, was admitted for treatment at the 10th Indian Casualty 
Clearing Station on 2 May 1943, and.was treated by Major Kahn; that on 4 May 
1943 his condition was so grave. that impending death was imminent; that he 
did die and that a post mortem examination perfonned on his body on that day 
showed death resu:Lted f'rom general peritoniti! caused by an injury due to a 
bullet which had injured the right pleura, the diaphragm, the liver, the 
ascending colon and the. right kidney (Ex. A-1, A-2). · 

It was further :stipulated and agreed that Sergeant Charles Bernard 
McQuacie, 73 F~eld Security Section, was one and the same person as flSergeant 
c. B•. McQuade1 73, FSS,. British Arrrrr described in the specification of the 
charge on trial {R~ 11; Ex. B) • 

. F~r the Defense: :A.ccusep,. having had his rights fully explained to 11:i.m, 
elected to be sworn as a witness in his own behalf' and testified, in sub
stance, that he and Hernandez had gone into the town of Doroud, on pass, at 
5:15 p.m. on 1 May 1943 and remained 1;.here for about an hour after which 
they returned to camp (R. 61). . ,, · 

Between 6 and 10 p~m. he remained in camp and attended a religious 
service in the recreation hall after which he returned to tovm and went to 
Pedro's. There he found McQuade in the back room talking with two Persians. 
Gasca was also present. At about midnight~, Ryan, Notcher and another· 
unidentified soldier entered the front or bar-:-room. Accused sang a few songs 
!or them and then at Pedro's request asked the soldiers to leave so the shop 
could be closed. Three of the soldiers then left and shortly after they 
asked accused to send the other American soldier out (R. 62). 
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He went into the baok room to call him whereupon McQuade pulled out 
a revolver and asked accused to pull out his knife •ins~tinga him at the 
same time. Accused took oft his field jacket and unbuttoned his shirt 
whereupon McQuade put his pistol back in the holster. A soldier by the name 
of Hearn., since deceased., was present at the time. -

At about 2 a.·m. ~., Ryan., Hearn., McQua.de and accused left Pedro's 
and went to Gold Tooth Annie's. Accused did not enter the room when they 
arrived but., after walldng into the doorway left immediately and returned 
to camp because he haci-.:rto be up, at 6 a.m. to go to work. 

• •• p ' 

At about 3145 a.m. he got up., dressed and.determ:1.ned to go back to 
town. He had heard of natives killing.Brit.ish or-Indian·~oldiers and., fearing 
the ttwild natives and bandits• he decided to take a rifle [with him for, safety. 
Since his rifle had no bolt he took Private Mak:ibroda•s and having no ammu
nition.he went into an adjoining tent and •borrowed• same belonging to Private 
Basha'll ( R. 63) • He "hadn't any ideas to do anything ~ just wanted to carry 
the rifle for protection• (R. 64) though he had never before carried one 
into Doroud (R. 71). 

He put five cartridges in the rifle and., carrying it _at •sling ann3• 
he proceeded to Gold Tooth Annie's. As he approached the door to the room 
where he had previously left his companions he unslung the rifle and., in · 
order to get through the door., carried it •at high port-kinda lOW". (with a 
cane he then indicated a position slightly lower _than •port arm:!') (R. 64)_. 

Just then Gasca., who was seated on the floor., got up and walked toward 
him. McQuade was on·his back facing accused and Gasca. was thus in a direct 
line between them and accused could no longer see McQu.a.de. Gasca then came 
close and ttwith his left hand pushed the rifle• to accused's right and at 
that mom~nt accused saw McQuade 11 swing himself into the line of £ire•. 

After the shooting accused left and when about 75 1 from the brothel 
heard footsteps following him. He stopped and recognized Hernandez who 
•threw a flashlight on him•. Hernandez then left and Gasca came up and 
told him he, accused, had shot •the British Sergeant• -which he did not 
believe. He knew . Gasca was drunk and wanted to take the rifle away from him 
so he warned him to stay where he was and not to follow him. · 

He then went to Pedro's, bought a bottle of vodka, took two drinks 
while there and a third on the way home. It was then about 4 a.m. (R. 65). 

When he· arrived in camp he went to the acting commanding officer., 
Lieutenant Johnstone and, because Gasca had told him·he had done so, he 
reported to him that hs had shot a British Sergeant: He was told.to leave 
his rifle in the orderly room and go to his quarters: He did so., tUining 
the rifle over to First Sergeant Gay (R. 66). 

,/ 
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On cross examination he stated that he and McQua&tbad not had any
argument and that there had been no loud talking at-Pedro's but )lcQu.ade had 
called him a •bloody Mexican•, told him he had read about Mexicans and 
thinking accused wanted to knif'e him., had directed him to pw..l out his 
knife. He had thereupon taken oft his_jacket and shown .M.cQuade that'he had 
only a fork and spoon in his back pocket (R. 66).' There was no further 
discussion thereafter. · · · ·' · · 

When his attention was called to;the statement he had made to the 
investigating officer in which he said llcQuade had called him a .•fucking 
Mexican" ·he said the words used were •~ld.ng, bloody Mexican•. He had 
not gone into the roam at Gold Tooth Annie's when he had first gone there 
because it was too small and there were too many in the ·party. Arter he 
had returned to camp he went to bed and tried to sleep but could not do so 
(R. 67). He was concerned about the other men and decided to go and get 
them (R. 6!3). He was especially cQncerned about Gasca who was quite drunk 
and· had been so since midnight. He had on two or three other occasi'ons 
brought him home when drunk (R. 71). 

As he entered the room at Gold Tooth Annie's he saw McQu.ade.•have his 
overcoat open and he pulled out his pistol•. He then twice called out 

· •don't do it- in English and Gasca at once stood up between him and McQuade. 
He had spoken no Spanish and he saw no others in the room.because it was 
too dark. Ha did not remember pulling the trigger of the rifle, (R. 69) 
and he admitted that he had never before carried a rifle into Doroud (R. 71). 

Gasca, called in rebuttal, denied that accused had ever taken him home 
in a drunken condition (R. 73). 

5. Accused is charged with the crime of murder in that •he did, at 
Do-Roud; Iran, on or about May 2, 1943, with malice aforethought., wilfully, 
deliberately, feloniously and unlawfully and with premeditation., kill one 
Sergeant c. B. McQuade., 73., FSS., British A:rrrry., a human being., by shooting 
him with a ·rifle.• 

The evidence clearly shows that he did shoot a British Sergeant by the 
name of McQu.ade at the time and place alleged and the clinical:records of 
10th Indian Casualty clearing station show that on 2 May 1943., treatment was 
there given to •Sergeant Charles Bernard McQuade., ?j Field Security Section• 
lfho was the person so shot by accused in Gold 'l'ooth Annie's brothel in the ·. . 

early morning or 2 May 1943 and who was transported to said hospital .from an 
allayway·in the vicinity of the place where the crime was committed. 

Since, by stipµlation, it was agreed that this person was identical with 
the person described in the specification it was su.ffiJ::iently shpwn that 
accused did shoot the particular human being he is alleged to have murde~d. 

It remains to. be seen whether the evidence shows., with equal clarity., 
that deceased died as a result or the shooting within a year· and a day 
thereafter and lib.ether the killing was unlawful and, if so, perpetrated with 
malice aforethought and premeditation. 
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By further stipulation, it was shown that 3ergeant McQuade, while re
·ceiving hospitalization fer his injuries, died on 4 May 1943 and that an 
autopsy performed upon his body disclosed that his death resulted from 
general peritonitis caused by inj"u.ries due to a bullet vrhich had passed 
through his right pleura, diaphragm, liver, ascending colon and right kidney. 
There _is, consequently, no doubt th...:.t his death resulted from the rifle shot. 

Yfoeth'r or not a homicide is justifiable or excusable and therefore 
not unl~vrful is a question of fact to be determined from all th.e surrounding 
circumstances. Of course, if a killing is the.result of accident or misad
venture, it is unintentional and excusable and no criminal responsibility 
attaches thereto. It is equally true that, it a slaye~ is compelled to kill 
in self defen:,e the homicide is justified; for it is universally recognized 
that one is not punishable criminally for so taking another's life when he 
has been put under the real or apparent necessity of doing so, without any 
fault on i1is own part, in order to protect himself from the peril cJf death 
or bc,dily harm at tne hands of the assailant whose life is taken. One can
not, hoNever, go further than is reasonably necessary in defense of person 
and carry the right of self-defense to the extent of usin& a deadly weapon 
upcn his assailant except where, to his apprehension as a reasonable man, such 
extreme measures are necessary to save himself from death or great bodily 
harm. 

Accuseci.'s testimony undoubtedly shows an attempt to interpose self
defense as an excuse for the killing alleEed; but, measured by the most 
liberal interpretation of the applicable rules of law possible under all the 
facts and circumstances shown, it wholly fails to support the necessity essen
tial to sustain the plea. Assuming it to be true that deceased directed 
opprobrious epithets acainst accused; that he caused accused great fear by 
drawing a pistol and demanding that accused draw his knife; and that, when he 
discovered accused was unarmed, deceased told him to go and get a weapon of 
some sort and return, even so, no reasonable man can be said to have been 
justified in resorting to the measures then adopted by accused. The alter
cati(?n at Pedro's, such as it was, had subsided and the group of soldiers, 
including accused and deceased, had peaceably moved on to another locale 
where accused left his companion and returned to the security·or his quarters 
in camp. Insofar as he was concerned his safety was; at that time, assured. 
He undressed, went to bed and tried to sleep but could not do so. 'l'hen, after 
meditating upon the events that had preceded, he determined to return to 
town, got up, dressed, armed'himsel.f with a loaded weapon and deliberately 
sought and created the opportunity for the tragic consequences which followed. 
'It would be absurd to 8i...tmit that, aft.:ir he had thereafter walked suddenly and 
with complete surprise L1to a semi-darkened room carrying the rifle in a 
position of readiness to fire, he was under the appar~nt necessity or killing 
deceased because according to the uncorroborated testimony of accused, he 

.saw him then reach for the lanyard of his pistol and draw his weapon. 

Accused's story, however, lacks corroboration in the most important 
aspects that would favor his defense. No one but accused knew that deceased 
was anned until, after he was shot, his pistol was found concealed beneath his 
great coat. Accused said Hearn was present at Pedro's when deceased drew 
his gun and insulted accused; but Hearn had died and could not aid him at the 
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trial. None of the others who were around and about the front and back 
room at Pedro•s heard any of the language or saw any of' the incidents des
cribed by accused, nor did any of those present in the brothel see deceased 
make a nove of MY kind or hear him utter a word from ti1e ti:::e accused 
entered the room until deceased was shot. Cle~ly accused· did not act in 
self-defense. 

Was the shooting accidental? A cursory examination of some oi' the 
evidence tends to show that it was, but a careful examin~tion.and compari
son of ·a11 that touches upon the incici~t impels the conclusion that it was 
not. 

Accused said he carried his weapon at somethin6 lower than nport armsn 
and that he intended, in shooting, merely to scare the occupants of t:ne 
room. In this he is partly corroborated by Ryan who sat by decea.::,ed•s 
·side at the moment the shot was fired and who said that, from the 'position 
of the ri!le and the appearance of the flare, he thought the 'bullet would go 
into the roof over his head. Accnsed insisted that Gasca had moved the 
barrel of the rifle at the moment of the shooting but Gasca testified that 
while it was his intention to prevent accused from doing any harm with the 
rifle and he had gone toward accused with his arm outstretched, he barely 
touched the rifle barrel when it went off. Accused said Gasca came close and 
with his left hand pushed the rifle to accused's right and at that moment 
accused saw deceased •swing himself into the line of fire• thus, by his own 
testimony, furnishing evidence of the actual position of the rifle when 
deceased was shot. Of course, the best evidence on: this matter is to be 
found in the fact that deceased was shot in the abuominal region. Ryan 
said deceased was seated at the time the shot was fired and accused said 
he was standing up; but, in either event, the rifle must have been level and 
not pointed upward. Had accused testified that Gasca pulled the rifle'down 
instead of pushing it to a side and if accused had not added other gravely 
darn.aging evidence against himself, some credence might be given to the 

_ theory that the shooting was accidental. But, when accused admitted that he 
saw.deceased draw his gun at the moment when he was advantageously in the dir
ect line of fire from the rifle, this, in conjunction with all other evidence, 
so plainly demonstrated his intention to show self-defense -·that the incom
patible excuse of accident cannot be entertained. 

Having thus concluded.that the killing was unlawful has it been shown 
to have been perpetrated with malice aforethought and premeditation? 

•Malice does not necessarily mean hatred or personal ill-will 
toward the person killed nor an actual intent to take his life, or 
even to ·take anyone's life. The use of the word 'aforethought• 
does not mean that the malice must exist for any particular time 
before the commission of the act or that the intention to kill must 
have previously existed. It is sufficient that it exist at the time 
the act is committed (Clark). Malice aforethought may exist when 
the act is unpremeditated. It may mean any one cir the following 
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states of mind preceding or coexisting with the act·or omission 
by which death is caused; an intention to cause the death of., 
or grievous bodily harm to a:n::r person, whether such person ia 
the person actually killed or not (except where death ia in-
flicted in the heat or passion., caused by adequate provocation); 
knowledge that the act which causes death will probably cause the death 
of., or grievous bodily harm to any person., whether such person is the 
person actually killed or not., although such knowledge is accompanied 
by indifference whether death or grievous bodily ha.rm is. cause_d or · 
not or by a wish that it may not be'caused ••••••~(par. 148., MCM 
1928). 

As was ably stated in the oft-quoted case of Commonwealth v. Webster (5 
Cush. 296., 52 Am. Dec. 711): · 

•Malice, in this definition, is used in a technical sense, incl~g 
not only envy, hatred and revenge, but. every other unlawful and unjusti
fiable motive." It is •not confined to ill-will towards one or more ind
ividual persons but is intended to denote an action flowing from any wicked 
and corrupt motive - a thing done~~ - where the fact has been 
attended by such circumstances as carry in them the plain indication of a· 
heart regardless of social duty and fatally bent on mischief •••••. 

Viewing the conduct of accused on the fateful morning or 2 May 1943., 
in the light of these principles there can be no doubt that he fired a ri!le 
bullet at deceased with malice aforethought. Although ha had ·never be.tore 
carrie<;i a weapon into the town of Do-Roud he did, on this ·occasion, determine 
to do so and, 11h,atever may have been his true intentica, he purloined a rifle 
and a belt filled with ammunition, loaded the weapon., and, thus prepared,. 
went to a place where he knew a. fancied antagonist would.be awaiting him. 
When he- then pointed the loaded weapon toward a group of his companions with· 
intention to fire the same, even though he only meant to scare them as he 

, . said, he clearly indicated that his heart was regardless of social dut;r and 
fatally bent·on mischief.· Every act of his, from the moment he conceived ot 
the notion to take a rifle into town until he shot and killed deceased., 
abundantly shews tha malice which is essential to support the finding o! guilt. 

Premeditation means simply that the design to kill shall have exiBted 
for some appreciable period of time before the camnission ot the homicid&l 
act. No particular period of tilne is essentia::J. to ccnstitute deliberation. 
A very brief' period will ~uffice, provided the f'ormed intent to kill wu 
consciously conceived in the mind of the slayer before the aet of k1)J1ng 
was parfoxined. • ·.. 

Accused's premeditation in this case .is so· clearl.7 apparent that dis
cussion. is hardly necessary. He admitted that he had undressed and gone to 
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bed af'ter leaving·the ~up at Gold Tooth Annie's but s~tt that he telt 
obliged to look attar ·their welfare and decided to go to Do-Roud and bring 
them home although no·pne had told liim·to do. so and he had never done so 
before. His explanation~ hia need for·protection against maurauding ban
dits and his consequent taking ot a ritle and ammunition belt so that he 
would be armed on his way to townia implausible because he had never before 
armed himself tor sell' protection on other trips to tOftll. It is an inescapable 
conclusion that he meditated upon and determined to a.rm himselt' £or an en-

.counter with deceased and his sub~quent conduct discloses that he intended 
to kill. · · 

, No re_a.sonable person could come to any other conclusion in this case 
than.that accused deliberate~ planned and executed the murder or Sergeant 

J4cQuada and that when he shot deceased he did so with intent, to kill him and 
.the evidence abl.1l1dant~ supports the !indingsof,the:court.-

6. Attached to the record 0£ trial is a plea :tor clemency submitted 
by defense counsel. In this it appears that accused is a Mexican·who 
speaks English only with difficulty; that his schooling consisted solely 
or 3 years at a Spanish school in Fl. Paso, Texas, in the traditions o:t Old 
Mexico; and that, therefore, the words •insult• and •challenge•, which 
ent.er prominently into the story told by accused, no doubt have a much deeper 
meaning in his mind than in the average American mind. It is urged that, 
since accused •had a complete lack o.r any sense o.r having done anything wrong" 
.and because his mind "was Mexican (or La.tin) rather than cr1rn1oal• these 

., .tacts should be taken illto consideration by the reviewing authority. They 
have.been. considered'b7 the Board ot Review. 

7. The.charge sheet and accompanying data. show that accused is 23 
years of age. He was inducted on 29 .August 1942 at Boise, .Idaho and has 
had no prior service: 

8. ·The court was legally constituted. No e?Tors injuriows~ affect
ing the substantial rights or accused 1'8:re canmitted during the trial. In 
the'opinion of the Board of Review the record of trial is sufficient to 
support the findings and the·. sentence. A sentence of death or imprison
ment !or lii'e is mandatol'3" upon connction or a violatiOll' or Article of 
War 92. Confinement in a peni~tiarJ is authorized by Article o.r War 42, 
tor.theottense or murder, recognized as an or.tense of a civil nature and 
so punishable by. penitentiary ccntineme~. tor more than one yea.I' by the 
Cr1rn1nal Code of the United States. (18 t1.'S.c. 452,.454) • 

.Jk ~ . 
Judge Advocate. 
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V&R DEPARTMENT 

Army Service Forces 
In the Office of The Judge Advocate General 

Vlashington, D.c. 

SPJGQ 
CM 237556 

- 5 AUG 1941 

UNITED STATES 92ND INFANTRY DIVISION ~ 
v. ) · 'l'rial by G.C.M., convened at Fort 

. ) Huachuca, Arizona, 9 and 10 June 
Second Lieutenant HORATIO K.·) 1943. Dismissal and total for
HAWKINS (0-1.303334), rn,:. ) feitures. 
fantr;y. ) 

----~-------OPINION~ the BOA.RD OF REVIEW 
ROID.1DS, HEPBURN and ~CK, Judge Advoeates 

1. The record of trial in the case of the o!!ieer named above has 
been examined by the Board of Review and the Board submits this, its 
opinion, to The Judge Advocate General. 

2.. The accused was tried upon the following Charges and Specifications: 

CF.ARGE I: (~nding of not guilty) 

Specification 1: (Finding of not guilty) 

Specification 2~ {Finding ot not guilty) 

CHARGE II: Violation of 64th A,rticle 0£ War (Approved only as a viola
tion of 96th Article of War. 

Specification 1:. In that Second Lieutenant Horatio K. Hawld.ns, 371st 
Infantry', ~aving received a lawfu1 comm.and from First Lieutenant 
James J. Shea, 598th Field Artillery Battalion, his superior 
officer, to close a certain _gate, did at Fort Huachuca, Arizona, 
on or about May 18; 194.3, wiltu1ly disobey the same, saying
•r didn1 t open it and I won't clos~ it", or words to that effect. 

Specif'ication 2: {Finding disapproved by reviewing authority) 

CHARGE III~ {Finding of not guil_ty) 

Specification: {Finding of not guilty) 
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C'-:A.RGE IV: Violation of the 69th Article of War. 

Specification: In that Second Lieutenant Horatio K. Hawkins, 371st 
Infantry, having been duly placed in arrest at Fort Huachuca, 
Arizona, did, at Fort Huachuca, Arizona, on or about Uay 23, 
1943, break his arrest before he was set at liberty by proper 
authority. 

ADDITIO!-!AL CHA.RGE: Violation of' the 63rd Article of War (Finding 
disapproved by reviewing authority). 

Specification: (Finding disapproved by reviewing authority). 

He pleaded not guilty to all Charges and Specifications. He was found not 
.;;uilty of Charge I, and the Specificati:Jns thereunder, and of Charge III and 
its Specification. He was found guilty of Specification 1, Charge II, ex
cept the words "I won't close it", of the excepted words not guilty, guilty 
of Charge II and of the remainine Charges and Specifications. No evidence 
of arr;- previous conviction was submitted. He was sentenced to be dis
missed the service, to forfeit all pay and allowances due or to become 
due, and to be confined at hard labor for one year. The reviewing author
ity disapproved the findings of guilty of Specification 2 of Charge II 
(Willfully diso1?eying an order to dress and report to class in 10 minutes) 
and the Additional Charge and its Specification (using disrespect.rul 
language to a superior officer) and approved only so much of the findings 
of guilty of Specification 1 of Charge II and of Charge II as involves 
findinss of guilty of saying "I didn't open it" and of failing to obey 
a lawful connnand of 1st Lieutenant Shea, his superior officer, to close a 
certain gate, in violation of the 96th Article of War, approved only so . 
much of the sentence as provides for dismissal and total forfeitures, and 
forwarded the recordibr action under Article of War 48. 

3. The competent evidence of the prosecution relating to Specification 
l of Charge II shows that the accused was attending the 92nd Division Officers' 
School of Application and Proficiency as a student in :.!ay 1943. On the 18th, 
during a road march of about fifty officer students, the column was passing 
through a gate which was to be closed after the column had passed through. 
First Lieutenant James J. Shea who was one of the tactical instructors of the 
school, told accused, since he -was near the end of the column, to close the 
gate (R. 9). Accused replied that he did not open the gate, continued f 

walking and did not close the gate (R. 13). There were other officers there 
at the time behind the accused. No one was attempting to close the gate 
at the time (R. 16-17). 

I 
I 

The prosecution's evidence relating to Charge 'IV and its Specification 
(breach of arrest) shows that on Saturday, 22 May 1943, Lieutenant Colonel 
Duncan Hallock, Commandant of the school, called the accused before him and 
told him that he would be put in arrest in quarters due to the fact that 
charges were being preferred against him, and instructed him that the 

• 
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limits of his arrest were his quarters, the latrine and mess hall. On 22 
May 1943 this verbal order was confirmed by a written order delivered to 
the accused which read as follows: (R. 5-6, Ex:. Ar 

• 1. Confirming verbi_al orders of the Commandant, you are 
hereby ordered :uito arrest, pending charges. 

2. You will not leave your room except for·meals at the 
prescribed time and place, medical attention, or to visit the 
latrine. Upon leaving your room,· you will 'leave a note upon your 
pillow stating time of departure, where you have.gone and at what 
time you will be back.• · 

Accused receipted for a copy of the order on that date (Ex:. A). On 
.23 May I943 the accused was found out of his quarters visiting in'the room 
of a Lieutenant Compton two doors away in the sam& barracks (R. 41, 42., 
112). When told that he was breaking his restrictions he returned to his 
own room immediately (R. 41., 112). 

4. The .accused in defenGe to Specification 1.of Charge II showed 
that the gates in question were very heavy requiring two or three men to 
lift the pine log to open or fasten the gates. He was not the last one in 
line.. Lieutenant Shea approached him and said 11Are you going to close Mtat 
gate, Lieute~ant?• Accused glanced around and saw three other officers 
preparing to close the gate and replied to Lieutenant Shea •It is already 
being closed•., and continued on. Lieutenant Shea later asked him his name 
which he gave and nothing further was said (R. 108-9). Second Lieutenant 
Dean F. :lf,iller., another student officer, testified that he was walking 
alongsid~ of or near accused when Lieutenant Shea asked accused whether he 

.was.going to close the gate. IIe heard accused reply that the •gate is 
being closed•. He also saw three officers in the rear closing the gate. 
He stated that Lieutenant Shea did not order accused.to close the gate (R.?6-7?). 

·, In defense to the charge of breach of arrest the accused testified that 
when Colonel Hallock placed him in arrest he specified the limits of his 
restrictions were the barracks and mess hall. He admitted receiving the 
written notice on the 22nd but as it started out with the words, •confirming 
verbal orders•., he did not read the rest of the notice carefully and there
fore did not notice that the li.'lli.ts of the restrictions were his quarters. 
He did not knowingly. breach the restrictions when he visited two doors away 
within the barracks. As soon as it was called to his attention, he returned 
to his own quarters. . 

5. With reference to Specification 1 of Charge II the accused was 
charged with willfully disobeying an order given him by his superior 
officer to close a certain gate. The story of the occurrence as related 
by Lieatenant Shea clearly. supports such a charge. The court accepted 
this version o! the occUITence as true and found the accused guilty of 
the charge. The reviewing authority has held that the accused did not 
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willfully disobey the order, but failed to obey it (M.C.M•., par. 1342.). 

It appears that the accused claims that he understood that Lieutenant 
Shea siraply asked him i.f he was going to close the gate, and., as three 
other officers were then preparing to close it, he replied that the gate . 
was being closed by others. In this he is corroborated by another 'student 
officer. According to this testimony th~ accused misunderstood the order 
given. It was not repeated. Lieutenant Shea did nothing to ascertain 
whether his order was heard and i.f heard was clearly understood. These 
circumstances are sufficient to create an honest doubt whether the ac
cused understood Lieutenant Shea's remarks constituted an order. The 
Board is o.f the opinion that it was not shown beyond a reasonable doubt 
that the order to close the gate was communicated to the accused in • 
such a manner as to be understood by him to be an order and that there
fore a .finding that he failed to comply with the order cannot be sustained. 
If the accused understood the order as related by Lieutenant Shea then 
there was a willful disobedience in violation o.f the 64th Article o.f War, 
If he did not understand it to be an order., then there is no violation of 
either Article of War 64 or ·Article of War 96. The reviewing authority ·
has ruled out the 64th Article o.f War. The evidence does not sustain a 
violation of the 96th Article o.f War beyond a rea~onable doubt. 

With reference to the alleged breach of arrest., the offense or 
breach of airest is c·ommitted when the person in arrest infringes the 
limits set by the order. The intention or motive that actuated him is 
immaterial to the issue of guilt., though, of course, proof of a bona . 
~ mistake is relevant to the issue o.f extenuation (M.C.M., par. 139 !).

 

 

It was clearly shown by the prpsecution and admitted by the accused ' 
that he inadvertently left his room to visit another officer in the same. 
barracks two rooms away.· Even though it appears by future events that he 
is legally innocent o.f all of the Charges and offenses with respect to· 
which the arrest was imposed., the accused may still be ·properly found .. 
guilty o.f a breach of the a?Test. The record is there.fore sufficient to 
sustain the finding "'of'· guilty or the technical breach. ·· 

6. The Adjutant General · record show the accused to be 25 years ot · 
age •. Born of a colored family in Florida he was r,p.sed in New York State 
where he graduated .from George WashingtC41 High School in 1936 and there
after attended City College of New York and St. Johns University for 21 

. years. He was employed as ma.il clerk., manager of a candy concession and 
in social service. He was inducted on 8 July 1941, subsequently attended 
o.c.s. and on 10 December 1942 was canmi.ssioned Second Lieutenant and 
assigned to 92nd Division., Camp Robinson., Arkansas. 
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?. The court was legally constituted. No errors injuriously af'
recting the substantial rights 0£ accused were committed during the trial. 
The Boa.rd ot Review is of the opinion that the record of trial-is legally 
;Lnsu!f'icient·to support the .finding of guilty'of Charge II, and Specifi
cation l therel.mder, legally sufficient to support the findir.gs of guilty 
ot Charge IV and its Specification, and legally sufficient to support 
the sentence and · to warrant confirmation thereof. Dismissal is ·authorized 

upa, ccnrlction of a~i~on or ;ic?/ War:· 
.· . ../(}Aa..,,~ , Judge Advocate, 

Judge Advocate. 
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lat Ind. 
12 AUG 1943. 

War Department, J.A.G.o., - To the·Seoret~ ot War. 

1. Herewith transmitted for the aotion of the Preaident a.re the 
reoord of trial and the opinion ot the Board ot. Review in the oa.ae ot 
Seoond Lieutenant Horatio K. Hawkins (0~1303334), Infantry. 

2. I conour in the. opinion of the Board of Review that the reoorcl · 
of tri&l·is legally inautticient to support the tin.ding of guilty ot 
Charge II and Speoifioation l thereunder, legally eutfioient to support 
.the .findings of guilty ot Charge IV aild its· Specification; and.. legally 
sufficient to support the aeutenoe and to ftrl"e.nt oonf'irmation thereof. 
I recommend that the sentence be oontirmed but oommuted to a reprimand 
aild tha.t the sentence as thus modified be carried into execution. 

3. · Inolosed a.re a draft of a letter for the aigna.ture of the 
Under Secretary of War tranamitting the record to the President for 
hia action e.nd. a form ot Executive aotion designed to carry into effect 
the recomnendation hereinabove made, should such action meet with a.p-
proval.. ' 

~one. Cramer, 
Ma.jor General, 

3 Inola. 'l'he Judge Advocate General. 
!ncl.l-Record of trial. 
Incl.2-Draft of let. for 

sig. Under Seo. ot War. 
Incl.3-Form ot action. 

(Finding or guilty or Charge II and Specification 1 thereunder 
disapprond. Sentence confirmed but commuted to reprimand. 
o.c.M.o. 297, 5 .Oct 1943) 
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YTA.1 DF:PAJ:L'l'!,CLT 
Army Service Forces 

In the Office 1of The Judge Advocute General (6S)·1fashiI1[;ton., D. C. 
' 

SPJGH 
Cli 237637 2 8 JUL 1943 

) l~l)UR'J.'H ~EFl.¥.!:CE COJ.ll1W:iD 
UN.IT B D ST AT LS ') A..1.!!Y ·. S:::RVICE rortcr::s 

) 
v. . ) Trial by G.(.;.U., convened at 

) Camp Sibert, l1.labama, 29 June . 
Private JOHiJ H. SEERY ) and 1 July 1943. Lishonorable 
(35572139) 111th Chemical ) clischar~e a.~d confinement fo~ 
Impregnatini Company. ) five (5) y~ars. Rehabilitation 

) Center., Fort Jackson, Sout,.1. -~arolina. 

IIOLDEJG by the BOAlID OF REVIEvi . . 
CRESSbN, LII-'SCU1ill and SLEEPER, Juci.~e: Advocates 

The record of trial in the case· of the soldier named above, 
having been examined in the Oi'i'ioe of· The Judge Advocate General and · 
there found lesally insufficient to support. the f'incl.ings and· sentence, ·. 
,has been exmnined by ·the Board of lt~'View and,· held to .be legally suf
ficient to support the fim'ti.ngs anci ..sentence air approved by the review,-
ing authority. ' · · · · -

tTuclre Advocate. 
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SPJGN·. 
CM 2'37637 

MEI,..'ORANJ)UM·!or The Judge_Advocate General• 

. Subject: Trial by gemral court-martial o:t: Private John. 
R. Seery (35572139), l.ll,th Che.mi.cal. Irnpreenating 
Company.· 

1•. The record 0£ trial :i.n ~e case of the soldier named above, 
'Which has been. examined in tlle Office of The Judge Advocate Generel · 
and there found legally insufficient to support the fincings -and the 
sentence, lias been-examinecl by the Board of Review and_ .t'bund lcgal:cy 
sufficient, an~ ·the· Board sutmits this memorandum in support thereof• 

.2. The' accused •was .tried upon th3 following Charges _and· Specifi
cations: 

CHARGE_i,l: -Violation of _th~ ;63rd ·Article of War • 

. Specification.J.: ln that· Private John R. Seery, 111th 
· Chemicalr Impregnating Company, ·camp Sibert, Alabama, 

.did; _at Ca.hp Sibert., Alabama, on or about June 8, 
1943~ behave himself' _with disrespect toward Second 
Lieutenant Roland w. 'Archer, 111th Chemical Imprer,
nating Company, Camp Sibert, Alabama, his superior 
of!i-cer, by wrongi'ully sayi~ to him, "Now listen 
'son.1 I'm not cal.ling y~u _si:c and I'll tell you why.
r: hate your God damned gutsn, or words to that effect• 

. Spe_cification 2: In that Private John R. Seery, 111th ·. 
·· Chanical Impregnatine Company,· Camp Sibert, Alabama, 

did,,·at Camp Sibert, Alabama, ,on or about June 8, · 
.· 1943, behave hi!llSelf w.i,.th disrespect toward Secomd 
Lieutenant HoJ..anct W. Archer, 111th Chemical. Impreg
natinG Company,· Camp Sibert, Alabama~ his superior 
o.f;ficer, by wronr,fully saying to J:rlm, "You can stick 
your bar up your ass" and "Now don•·~ you think you•re 

·hot· s.tuf.f?11 ; or vrords to tbht· effect. · · 

CHARGE-'!!:· Vio:iation of the 64th Ar1;;1.cle ~f Viar•. 
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'Specification: In that Private John R. Seery~· lllth 
Chemical Impregna."ting Company,· Camp Sibert, Alabama, 
having received a lawful command from Second . 
Lieutenant Roland W. Archer, 111th Chemical II:'lpreg-. 
nating Company, Ca.mp Sibert, Alabama, his superio~ 
officer, to go to his barracks arid eo to bed,· did, 
at Camp Sibert, Alabama, on or about June 8, 1943.., 
;vil.f'ully disobey the same. · 

CH.\H.GE III: Violation of the· 65th Article of 'War. 

Speci.dcatio:t;p In that Private John R. Seery.; lllth 
'Chemic~ Impregnating Company, Canp Sibert, Ala-. 
bama, did, at Camp Sibert, Alabama, on or.,about , .. 
June 8, 1943, 1vron6.fully µse the following threatening 

' and insultine lan2:uaee toward Uaster Sergeant iialph 
H•. i:iller, lllth Chemical Impregnating Cpmpany., a 
nonconimission'ed officer, who was the::'l· in the execu
tton of his office, "If it's the last thing I do, .I'll 

·get out of here someday and look you up ana kl.ll you." 
"You dirty yellow bellied son:..Of-a-bitch." · "I've no 
respect for any of too non-coms in this company", or 
words to that effect. · · · 

The accused·pleaded not guilty to, and wns found cuilty of' the Charges 
and Specifications. He was sentence<i to be dishonorably discharged the 
service, to forfeit all pay and allo,-rances due, or to become due, and to 
be confined at hard labor !or fl. ve _years and ~izht months. The revicYr
ine authority approved the sentence,· but reduQed the period of con..."'ine- · 
ment to five years, suspended the di;shonorable discharge until the 
soldier I s release .from conf!..neraent, and designnted the Iiehabilitation 
Center, Fort Jackson, South Carolina, as the place of confinement, 'l'he 
result of his trial was published in General Court-t!artial Order No. · 
1061, Headquarters Fourth Service Command, Army Service Fotces, Atlanta, 
Geor6ia.. · · · 

. . 

~. The only question in this case requiring discussion involves 
the action pf the court in consulting a local staff judge advocate 
in closed sesBi9n during the proceedings desicned to revise the court's 
findings. 'rhe .facts show that after the presentation o:t evidence was . ·· 
concluded, th3 court ;fb,md the. acoused guilty and announced its findings 
as follows: · · 
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"The accused· is found guilty under the Charge of 
,violation ot the 63rd Article or War and· sen.. 
tenced to. hard labor for six months and to forfeit 
two-thirds of .his pay for that period. 

The accused is found euilty under t.1-ie_ Charge of 
violation of the 64th Article of War and sen
tenced to hard labor for a i:: el'iod of ..~ ve ~,ears 
and a dishonorable discharge · 

'rho accused is found guilty under the Charf;o of 
violation of the 65th Article of liar and sen
t~nced to hard labor for a period of two months 
and to forfoi t two-thirds oi' his pay ciur.i.ns; tha"tt 
period. 

It '\vas a~reed that t.lie forfeiture of pay should 
be expressed in terms of so many dollars and 
that that be :)28.00 per month" (R. 24). 

After the court had ad~,)urned and reconvened, and after 
consultin0 with a· local star~ judge advocate in closed sesJion, the 
court announced revised findings as follows: 

"~Tei ther the pro.sccution, nor the defense, 
ho.vini.:; anythine; further to offer, the Court was 
closed, anci revokes its fo.rmer find~.;:. and sen-. 
tence, and upon secret written ballot, two-thirds 
(2/3) of the 1:1er.1bers present at the tir.i.e the vote 
was taken, concurrinc in &>.ch find::i.nr, of et1ilty, 
finds tho accused: of all Specifica.tions and 
Char;;es: GUI:'.'i'Y" Ci; 26). 

· After tho defense counsel had recorded his objection to ::.he 
court's private consultatton ,,ith the staff judie advocate, the record 
records the followiru:; procedure: 

"The Court was closed, and upon secret 
written ballot, trro-thirds (2/3) of the members 
present at the tir.e the vote ,·,as taken, concurrin·!, 
sentences the accuset:. to be clishonorahl,v dis
~harged the service, to forfeit t'.;28.00 of his 
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pay per month for eicht (8) months and to be 
confined ·at hard labor.for a period of-.f'ive (5) 

· years a..'ld eight (8) months"· (lt. :'ZI). 

The law mernber. o·f th~· .court then inated :-

"Let thG record also show that the Stai! 
Judr,e Advocate made a full statement in open . 
session of the Court of aJ.l that transpired, 
but not under oath, in the con.ference between 
the Sta.ff Judge Advocate.and the Court, as to 
which the Defense C.ounsel has made objections"
(R. 27). . • . 

Follovdng the above stntcme'nt, the d~fense counsei concluded/as · 
follows: 

I , ' 

"In the opinion -of the Defense Courise~·:after 
hearing the s~atemen;t of the' f?taf.f Judge. Achocate; 
no substantial riehts of the accused have be3en in

, frineed or prejud:i.c\3°d. · · On th$ other hand all the · 
rights the accused Has to t~Jbenefit. o{ defense· 
caused by the irrvitation of. :t.ne Staff Judge Advo-- ,, ' ' ' cate in closea ses:::tl.on of the Court, are .not· · 

·'\waived" (R.' 27) •. · · ·:. . ·· · . . . ' 

. . +t, 

Although The ~ud:,e Advocate General has· held)t.hat 11A court-
. ·. marti al is not permitted in closed session .. to cons:ult aey·.outside · 

'authority" (CM 156620), h~· has also he,ld that·.· the ·i.Jwroper · appearance 
·~of the judge advocate in a closed session of a cou?"t-martial which · 

· did not injure th~ substantial rie;hts of the accused did not require 
v. ·tl';a disawroval o:r the case,' (C1,Lll490.3., CM 141915h . ... . .. ' . •.· . .. ' 

: . -. . . rn the pres~nt case 1t ·~1ear1y· -~Pi>~rs that the court reached·.:_ . 
its findings .of guilty .and. sentenc.ed the a~cus13d to confinement for · .· 

·.. t.t ve ye~~ :and eight. 'months and. thereafter· in'its proceedings. in re;... 
; Vision 'reaffirmed; in;;correct:,: fo~m., \the sam~ ~sentarice. 'The orilj e.t':tect:. 
therefore/ resulting from the' adVic~· o! j,he .,staff. judge:advocate was . 
'a cha:nga in the form ·.in which< th3 sentence· ,ms ~tten. ·Tne defense 
counsel reeognizecl.'that no'.substantial injury resulted.from this pro-. 

·· cedure ·by:stating; that "no substantial rights of the accused. have beeri 
infringed or'.'.-prejudioed1t. • :Th~ actiol'l., therefore, ·o~·the defense· counsel . ,· •. . ,•·· . ,. 

http:sentenc.ed
http:ses:::tl.on


(70)' 

-.. in seeking to preserve for the defense the procedural advantage of 
· the t;rial error was an effort to secure the disapproval of the 
findings because of .an e?'I'.or \'mi.ch did not 'in,jure the substantial 
rights of the accused. The Judge Advocate General has stated that: 

·. ·n* * * m1lltari justice and th!;) rules and regulations 
' · governin& trial by court-martial are designed to meet 

.. the ·needs of efficient mill tary administration; which 
· · places substance above fonn and justice above the 

appearance of justice" (Hatteberi;;, c~.i: 231963). 
~. ·.. ... . 
. In observance of this principle, and because the error in question was 

one of form rather than of substance, we must conclude that ths record 
of trial is legally sufficient to sustain the .:findings and the sentence. 

Judge Advocate. 

~?,~ce Advocate,. 

'~~ Judge Advocate, 
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WAR DEPARTMEN'r 
.Aney Service Forces 

In the Office of The Judge Advocate General (71) 
Washington, D. C. 

SPJGQ 1 2 AUG 1943CM 237641 

U N I T E D. S T A T E S ) FOURTH SERVICE.COMMAND 
) 

v. ) ·Trial by G.C.M~, convened at 
) Camp Rucker.,· .Alabama., on June 

Staff Sergeant.JOHN BF.ACKINS ) 21-.30., 194.3. To be- hanged 
(.34156204)., Company B., 935th ) by the neck until dead. 
Air Base Security Battalion. ) 

OPINION or the BOA.RD OF REVIEW 
.ROUNDS., HEPBURN and FREDERICK., Judge Advocate·is 

1. The record of trial in the case of the so:J,dier named above has 
been examined by the Board of Review and the Board submits this., its 
opinion., .to The Judge Advocate General. 

2. Accused was tried upon the following Charge and Specitication1 

CHARGE: Violation of the 92n~ Article .of War. 

Specification: In that Staff Sergeant: John (NMN) Brackins., 
.34.,156.,204,Company •B• 935th .Air Base Security 
Battalion., did at Dothan., .Alabama., on or about 
May 5, 1943 with malice aforethought., willf'ully~ 
deliberately., feloneously, unlawfully., and with 
premeditation kill ·one Technician 5th Grade 
Silas H. Johnson., Company JrB• 93.3rq .Air Base 
Secur~ty Battalion., a human being by striking 
him cm the head with an axe • 

•
He pleaded not guilty to and was found guilty of the Specification and the 
Charge. No evidence of previous convictions was introduced in the trial. 
He ns sentenced to .be hanged by .the neck lllltil dead. The reviewing 
authority.approved the sentence and forwarded the record of trial !or 
action under Article of War 5~. It has been treated as though forwarded 
under· Article of War 48•• 

0' 

3. For the prosecution it was shown, by pertinent evidence, that 
Pearl Askew, her.husband., R.- L. Mourning, her son, Charles, Terossie 
Carter and Josie. Lee' Gipe lived together at 401 Houston Street in Dothan,· 
Alabama. 
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Un tile night of 4 :::.ay 1943 R. L. :uourning., Charles Askew., 'l'erossie 
Cart.,3r, ,Josie Lee Gipe and accused were present at a pcJ.rty given at the 
Blue :r-1·(:'nt Ca.i'e (R. 35, 46). At e.bout ·9 p.m. Mourning, Terossie., Josie 
Lee., cJ.Ccus~d and an unidentified '.'white•.-soldier., wi1c:m. they had met on 
the way., went to the home at 401 H9uston Street (R. 35, 46., 48). 

'l'he awhiten soldier :.;ent for'some whiskey and they then sat around. 
in the middle room drinking (R. 48.). There was a short play with. dice 
which was broken up by an argument over money., but there had been no 
i'igi.1ting (ll. 51). The 11white soldier• was alone in the middle room with 
Josie Lee for some ti.rne (R. 48) after which Arurle Lee Smith (Shivers) 
ca.me in vd.th another 11white1J soldier who said his name was James Sutton 
(R. 38., 39., 49). Annie Lee joined J.Iourning and accuseci in the middle 
room and when Josie Lee heard laughing she opened the door and saw Annie 
Lee 11dancing and showing out• while the men laughed at her (R. 49). 
There were some remarks made later about •Annie pulling up her dress• and 
she and her soldier companion left. A few moments later accused stated 
he was going to meet another soldier and catch the 11:30 bus back to 
ca.mp and he and !Journing left (R. 36). 

Charles Askew., who had been at the party in the Blue Front Cafe., 
then arrived home at about 12:30 a.m. (R. 25., 36). He went t.hrough 
the house directly to the latrine and while there thought he heard •some
one snoring in the back• and called his mother. She went to the door and 
Charles told her be heard something in the cotton which his mother and he 
had taken from a mattress., washed and spread upon the ticking in the back 
yard to dry (P.. 26, 35). 

He then concluded there was someone lying upon the·cotton. His mother 
got a la.mp and, standing on the back porch., they discovered a soldier 
asleep., on his stomach, in t:C1e cotton. They did not go any closer but., 
thinking he was drunk and fearful of the co,nsequences if they disturbed him., 
they went back into the house. Charles locked the door and was undressing 
when there was a knock upon the front door and his mother admitted accused 
who asked for 11ourning. Pearl told him l{ourning was not at home., then in
formed accused about t.'le soldier in the back yard atl.c!. asked him to go and 
see whether he lmew him. 

Accused., Charles, Pearl and Josie Lee thereupon went out on the back 
porch and while the others watched him., accused approached the soldier and 
tried ·to arouse him by shaking him and calling •Soldierl SoldierJ•., but 
was unable to do so and when he let go of him he fell back limp into the 
cotton (R. 26, 33., 36). Accused stood there for a few minute and looked 
at the soldier then asked Pearl •Do you want this soldier out of your 
cotton?• and Charles testified that she answered •No., that is all right., 
just let him lay there until the morning• (R. 26). Pearl said she told 
him •leave him .;.lone., Brackins •••••• tho1t is all right., he scattered.Icy' 
cotton but I can pick it up in the morning• (R. 36)., and Charles corroborated 
that statement (R. 26), but said that accused answered "Miss Pearl I am 
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going to get this soldier out of your cotton• (P.. 33). Josie Lee testi
fied that accused said •r will get·the son of a bitch up• and reached 
!or an axe whereupon she said •r wouldn't hit that soldier• (R. 54). 

At this point Pea.rl, Josie Lee and Charles turned to go back.into 
the house (R. 26). Charles had •got one foot inside the screen door" 
when he •heard the axe• as accused drew it toward him, that he. then 
turned around and saw accused hit the soldier on the head with the axe 
while he lay on the ground (R. 'Zl, 31, 32). Cllarlea •hollered• and 
pushed Josie Lee who knocked the chimney from the lamp {R. 26). Pearl 
had •got half way in the screen• when she •heard the lick1' but did not 
see it (R. 36, 42, 43). Josie Lee saw and heard accused hit the soldier 
with the axe immediately after she had told him not do so so. She 
turned.to run into the house and; in doing so, broke the lamp chirnhey 
(R. 54)~ Terossie had gone to bed before accused arrived the-second time 
(R. 36, 44). She had heard Pearl tell accused about the soldier in the 
back yard and knew that Charles, Pearl and Josie Lee had gone to the 
back yard with accused but didn't know what was going on until she heard 
Charles •holler• at which she got up out of bed, went to the back door 
anci saw accused hit the soldie'r on the head with an axe so hard she 
•heard the lick1'. She saw the soldier lying on the ground bleeding on 
the head before the blow was struck (R. 34, 44, 51). Charles, Pearl and 
Josie I.ee·had come back into the house before Terossie went to the door 
(R. 26, 44). Terossie called to the accused telling him not to hit 

: the soldier again then ·told the others •Brackins has hit that soldier 
another time and has probably. killed him• ( R. 26). Charles Askew said 
accused held the axe in both ·hands when he saw him hit the soldier 
(R. 35) and Terossie Carter said he used only one hand in delivering the 

'blow she saw (R. 44, 51). 

A!ter accused had struck deceased with the axe h~ sneaked around the 
·out~ide o! the house (R. 44). Terossie and Josie lee had gone to bed and 
Charles was undressing when accused knocked on the door and was admitted. 
Charles told him he had to move the soldier out of the back yard (R. zi). 
Meamvhile Mourning aITived and told accused to move ·the body (R. 44). 
Accused went out and did so by dragging deceased away from the premises 
whil.e holding him under the, armpits. 

When he again returned to the house he knocked on the door and told 
Terossie he wanted a clean suit. She let him in and found blood on his 
unifonn (R. 45). He told them he had carried deceased to one of the fields. 
When asked why he had hit deceased he said he didn't. know and that he had 
no reason. He warned them not to notify the milit<il'y police (R. Z7) and 
Josie Lee said he threatened to kill them if they told the police (R. 55). 
Terossie got him a clean suit which she .. previously had laundered for 
him and accused changed clothes in Charles• bedroom. He had taken out 
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his knife., dice, •dog tags•., keys and change and placed them on the bed 
(R. Z7, 45, 46). While he was changing there was a knock on the door and 
upon learnl.ng it was the •M.P.s• accused grabbed his clothes and ran out 
of the back door (R. 27). Terossie had taken his ·bloody clothes and put 
them in a wash pot 'in the back yard next door (R. 27, 45). Josie Lee 
identified the knife found later on the bed as accused's knife and stated 

·she had seen him with it on the night of 5 May 1943 before accused hit 
the soldier with the axe (R. 54, 55; r::x. :.I), but neither Charles or Terossie 
had ever ~een accused with it before they saw him put it on the bed (R. Z7, 
45). 

There was considerable difference of opinion among these witnesses 
in their description of the soldiers, besides accused, who had been in the 
house that night. Pearl said the soldier who came home with the group 
earlier in ·the evening wa.s not tall but chunky and •bright colored•., with 
hair that •didn't look to be so thick•., and that he left later with' 
accused ( R. 38., 40). The soldier who came with Annie' Lee was not •bright 
colored• (R. 39). Terossie described the soldier who accompanied them 
home as a small white soldier, with bushy., black hair (R. 48). Josie Lee 

. said that he was small •bright-colored1' and had black hair (R. 55) but · 
that the soldier who came with Annie Lee was dark (R. 57). Pearl is the 
only one of the group who described deceased and she said she got a look 
at the side of his-face while he was 'lying in the back yard and tl:,lat he 

. v,as •Kinda light colored•. All agreed however., that the deceased soldier 
had not been in the house that evening (R. 37, 44, 50, 52, 54, 57). 

Terossie thought accused was drunk on the ni3ht of 5 l:!ay 1943 because 
he had a·pint of whiskey at the.Blue Front Cafe and there was another pint 
brought to the house of which accused dr~ •a little 11 (R. 46). 

At about 3tl5 a.m., 5 May 1943, Staff Sergeant Clifton E. Cusick, 
Corps o! Military Police, Camp Rucker, Alabama, received a report about a 
-colored soldier who had been hurt and in response he and Sergeant Nelson 
went t'o 401 Houston Street and inquired about the Batter from an elderly 
woman, a girl and a man who were there and who told them the s~l_dier was 
in the back yard. They went to the rear of the house.and saw a lot of 
cotton with blood on it about 10 feet from the rear porch and following a 

·:trail which appeared to have been made by dra;:.;gin~ something, they came 
.:upan a. soldier lying near a junk• pile in a vacant' lot about 50 yards away
'.trtin the house. The soldier was s,zriously injured, had a big gash in his 
head and was unconscious but he made no sound. The only article found in 
his clothing was a pass in the name of •Silas Johnson•. His clothing 
were in disorder,. his ::ihirt was pulled out of his trousers and was up. 
around his shoulders and the trousers were dirty (H. ?-12). He appeared 
to be a •light complected .colored man• of about six feet in height and weigh
ing about 200 pounds (R. 60, 62, 63). '.l.'hey smelled no alcohol on him (R. 
9, 62). He was transported to a first a.id station where an .ambulance was 
summoned from Camp Rucker (R. 7). 
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!1Ieanwhile two deputy sheriff's had come upon the ticene of the crime 
followed by Sheriff B. G. Farmer (R. 14). One· of the deputies found an 
axe with blood and hair on it under some bushes about 12 feet from the 
cotton pile. Terossie Carter had also taken him to the ·wash pot in the 
back yard and shown him accused's clothes (R. 18). The sheriff and his 
deputy both corroborated material parts of Cusick'a testimony. 

At about 6 a.m. accused was apprehended by a deputy sheriff after _ 
he had come out of a house about three doors away from 401 Houston Street. 
No odor of alcohol was apparent on accused though he stated he had beezt . 
·drinking (R. 17, 20, 21). When in jail.be admitted that he had found 
deceased on a pile of cotton and after asking him what he was doing there. 
had hit him with an axe (n. 15, 19), but claimed it was dqne in self-de
fense following an argument over whiskey during which dec$ased had advanced 
toward him with a knife whereupon he picked up the axe and hit him with it 
(R. 16;, 19). 

1st Lieutenant Albert L. Billar, Medical Corps, assistant surgical 
officer, Station Hospital, Camp Rucker, stated that he had seen deceased 
at 4:50 a.m. on 5 lJay 1943 in Dothan, Alabama and later had treated him 
after his admission to the hospital at 7 a.m. under the name of Silas 
Johnson though there were no other means of identification. The medical. 
record of deceased was then int~oduced in evidence (R. 22-24; Ex. H). He 
described the wounds as follows: 

•The longest laceration of the scalp measured approximately 
3} inches in length and~ inches in width ·with some smaller cuts 
running from there. I do not know how to describe the shape of 
the scalp wound: the long axis was vertical. The one on top of 
the head was more of a gaping wound and looked more or less like 
an inverted 'T' •••• and ran approximately ll inches by ll inches• 
(R. 24). . 

There was a depressed fracture of the skull and the brain was injured 
which injuries were the cau:.oe of his death at 5:15 p.m. on 6 May-1943 
(R. 24, ;25). This testimony was corroborated by J!,ajor Albert DeGroa.t, 
Lledical Corps, in charge of the Station iiospital at Ca.11p Rucker who . , ., 
stated that he had examined tne body of Silas Johnsen on 7 May 1943 and 
although there was evidence that pneumonia had been contracted after 
admission to the hospital, the wounds on the head were the cause of his 

.death (R. 21, :.::2). There was no evidence of alcohol found in the body 
(R. 22). 

For the defense: R. L. !.l:ourning testified that on the night of 
4 ltay 1943 at a time not fixed, he had been at 401 Houston Street on 
the side of the house opposite to that occupied by Pearl Askew. 'i'.'hile 
there he saw deceased, wh~~ he described as a abig, red-looking soldier 
with lots of hair on his head•, sitting on the back porch in company with 
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, another soldier by the name o! Al. Mourning was acquainted·with Al but had 
never before seen the other man. Al was bathing his companion's face with. 
a towel and when asked why said he was •getting him straight so he could 
bring him back to camptl. Mourning saw no injuries on deceased at that 
time and exC.:ept for the fact that he had his head on his chest he.appeared 
to be· all right (R. 70). As far as he lmew deceased never entered the · 
house that night (R. 71). Mourning had al.so seen accused in the house. 
next door during the evening in comp~ with Pearl, Terossie, Josie Lee 

. and another soldier, but he never saw accused go out ·on th.Et back porch 

. while. deceased was there. Later that night he had seen d~ceased l)'ing on . 
· the ~otton in the back yard atter he had been hit but he ~d not_ ~ hQW . 

he happened to be injured (R. 71). · .·· . . . . , ": .: . 

A].gie Cain testitied that he and deceased worked together daily at 
-Camp as cooks. He saw deceased in front of the Blue Front care on the 
night of 4 May 1943 and while talking to him deceased pulled bis knife and 

· twenty cents out of his pocket. He had oftf3n seep deceased use the knife 
in peeling vegetables. When shown the knife (Ex. M) he identified it as 
deceased' s lmi.t'e by the broken point of' the blade (R. ?4). ·Deceased the:q. 
accompanied Cain and his girl friend to 401 Houston Street where they. 
went into the house on the side occupied by c. \'(. Crews. tater Cain and 
deceased were on the back porch· where cain washed· deceased.• s .t'ace and 
tried to get him togo home.· He ea.id that deceased •did no_t seem to be 
drunk enough for it to be necessarj f'l1r one to stay with him1' but was 
tired and sleepy {R.' 76). After several unsuccessful attempts to rouse · 
deceased Cain left him sitting on the back poreh at about 11:30 p.m. and 
went of.£ {R. 74). · · · · 

. . 

Accused elected to be sworn as a witness in: his own behalt and testi
fied substantiall.y as,tollowsa On the night of _4 May ;l.94lhe·le.f't the 
Blue Front care in company with Terossie Carter, R. t. Mourning, and Josie 
Lee Gipe and went to 401- Houston Street where he had rented a room tor . · . 
Terossie with whom he had .been having sexual relations. Silas Johnson ,. 
was in the middle room with Annie .Lee Shivers (R. 84) and accused sat on· 
the bed opposite to him. Johnson suggested buying some whiskey but 
accused refused saying he didn't want an:, and Terossie agreed b~cause 
he had already had all ha wanted. Johnson insisted however and in the 
wrangling that followed Johnson ran his hand into his pocket saying to, · 
accused •I will run your damn neck out•. Then Jol'\nson ea.me :toward ac- ·. 
cused with his lalife Jtwide open" and accused said to him •I! I had · a pin ·· 
I would make you use that ~e• (R. 80j 81). John~on held the knii'e·. 
straight in his hand and as he advanced accused backed out ot the roan 
and on to the porch (R. 83). Terossie followed in the -back ·or Johnson 
holding a lamp (R. 81). As Johnson kept coming accused backed off the 
porch and when on the ground stumbled over an axe lying about 10 feet 
from the porch (R. 81, 83, 88). Accused picked up the axe and as John
son., who had just stepped off the porch, stooped over and •ducked• ·· · 
accused hit him and as he fell the lalife dropped out or his hand (R. 81, 
83, ITT) • He hit· Johnson only . once and did not mean to kill him ( R. '84, 
89, 93). Accused could not turn a.nd:-run because Johnson was •crowding 
him too fast• (R. f:fl). 
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About 10 minutes later, !.Iourning came over to accu::,ed and told 
him he had to move the soldier whereupon he picked Johnson up and carried 
him to the side of the road and aftar laying him down there returned and 
went into the l10ase (R. 81., 89). He emptied his pockets placing a knife., 
his identification tags., and bill fold on the bed and changed into clean 
clothes which Terossie had brought to him. While changing., r,filitary 
Police came to the house anq. when they knocked on the door accused picked 
up his clean shirt and ran from the house to the Church and stayed there 
until he was apprehended next morning (R. 81., 92). Accused had picked up 
deceased's knife from the ground where it had fallen but he denied seeing 
any cotton on the ground or that deceased's head was bleeding after he 
was hit (R., 95). 'Nhen. questioned by the court a~cused said he was afraid 
deceased would kill him ?)ecause deceased had told him 12he would pull my 
d.c!mned neck off• (R. 95). 

Major Robert Cumin,g., Medical- Corps, in chaz:ge ol' the neuropsychiatric 
section of the station Hospital at Camp Rucker testified that l:e had 
examined accused on 17 June 1943 with a view to determining his mental 
capacity. He found that although accused had a mental age of seven years 
he was not insane in eithar the medical or criminal sen~e and understood 
the difference between right and wrong. 

4. It is alleged in t,1e Specification that accused 11 did., B.t Dothan, 
Alabama., on or about May 5, 1943 with malice aforethought, willfully., 

· daliberate:cy., felon~ously., unlawfully., and with preiooditation., kill 
one Technician 5th Grade., Silas H. Johnson., Co~pany •B• 933rd Air Base 
Security Battalion., a human being., by striking him on the head with an axe". 

It was unnece~sary to alle~e and therefore not necessary to prove the 
rank of deceased and the organization of which he was a member and there 
is nothing in the record which supports those allegations; indeed., it is 
doubtful whether., except by circumstantial evidence of-a vague and indefinite 
character., ~e prosecution did prove that deceased was, in fact., Silas 
Johnson. However, accused, under oath., testified that the man.whom he 
assaulted on the morning of 5 May 1943 was known to ~:i.m as Silas Johnson 
and this was competent proof of identity., which was further corroborated 
by defense witness Cain, a 1echnician 4th Grade, Company B., 933rd 11.ir 
Base Security Battalion, 'Who'testified that the deceased was Silas John-
son, a. cook, with whom he worked daily. The inference is clear., therefore., 
that deceased was Silas Johnson., a member of Company B., 933rd Air Base 
Security Battalion, as alleged. 'Ihe failure to prove the rniu.dle initial 
of accused is in'u!1aterial. Tie proof of identity of deceased was amply 
established. 

There is no dispute as to the fact.that, at the time and place ali.eged., 
accused did strike deceased upon the i1ead m.th an axe. Accused admitted 
doing so in his own testimony, but., since the burden of.i1is defense is 
that he was obliged to do so because of an attack made upon him ,,i.th a 
knife, by deceased, it is necessary to determine wheth2r he was justified 
in acting as he did. 
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According tc accused t..'le fatal encounter followed a dispute betYreen 
him and deceased over the trivj.al matter of whether or not more V{hiskey 
should be purchased for mutual consu.'l!_:tion in a house where neither resided. 
There is not the slightest evidence of any provocative or opprobrious 
epithets or insults directed PY either against the othar at any time, nor 
of a:ny prior threats. Deceased merely insisted that more whiskey be 
provided. and accused persisted in his refusal to ~gree; yet, because of 
.this short and insiE,rnificant banter of words, accused maintains_ that 
deceased reached in his pocket and said to him •I will run your damn neck 
out• or that •he would pull my damned neck off"~ Deceased then advanced 
upon accused with an open knife and accQsed retreated through the house, 
across and from a porch to the back yard where he pici<:ed up an axe over 
which he had stumbled and then, because deceased 11was crowding him too 
fast•, struck deceased on the head with the.axe. 

Assuming all this to be true was accused oblir:ed to resor-t to the 
measure of defen..e which he adopted? To exc~se a killing on t:1e ground of 
self defense upon a sudden affray, the killing .must have been believed on 
reasonable grounds by the person doing the killing to be necessary to 
save his life or the lives of those whom he was then bound to protect or 
to prevent great bodily harm to himself or them. The dangar must be 
believed on rea~o:1able grounds to be imminent. (par. 148!!, }.1:.C.lt. 1928). 

Tested by these rules it might be said that a reasonable man placed 
in the position of accused under the circumstances portrayed by him, had 
good reason to believe •that his life was sufficiently in da~ger to justii"y 
him in resorting to the taking. of life to prevent losing his own·. But 
the rule stated is qualified by the important principle that,. before the 
assaulted person may take life in defense of his own, he must have retreated 
as far ·as he safely can. · 

This common law doctrine requires that a person when attacked by another 
by ~atever means, except when in.his own home, must give ground, or, as 
it is often stated 3 retreat to the wall•., if practicable., before taking the 
life of his assailant. So long as a safe avenue is open to h±m he must 
retreat. 

The uwall• is to be presumed whenever retreat cannot be further con
tinued without probable death, and when the only apparent means of escape 
is to attack the pursuer., though it need not be attempted when the attack 
is so fierce th~t the assailed., by retreating, will apparently expose 
himself to death (Wharton's Criminal Law, 12th Edition sec. 616) • 

. 
Notwithstanding a disparity in size, weight and strength between 

·deceased and accused it is clearly apparent that havine properly retreated 
from the assault or deceased., accused, when he had reached open ground 
and was in no sense placed in such jeopardy that he was_entiUed to stand 
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his ground but could and should have tunwd ·c:,.nd fled, struck deceased 
and knocked him dorm. 

He said deceaoed wa~, at that t.i."Ile, •crow-ding him too fast•. By 
his own testimony this is not true. He stumbled over an axe, had time 
to stoop and pick it up in a dark place, lit only by the lamp carried 
some distance in rear of deceased. He was in the.open, unrestrained by 
any barrier whatever. 

Under these circumstances he voluntarily deprived himself of the right 
to the plea which he interposed and he cannot be heard to claim that he · 
was. obliged to ta~e the life of deceased in order to save his own. However, 
four witnesses for the prosecution told a story entirely different fran and 
wholly incompatible Ylith that advcil'l.ced by accused. It appears .from their 
testimony that deceased, whom they did not know, fell asleep' upon some 
cotton which had been ;-.ashed and spread out, in the back yard of Pearl 
Askew•s i10use, to dry. .Accused, without any reason for doing so, and 
against the express wish of Pearl Askew, determined to rouse deceased 

. and get him off of the premises. In doing so, accused first shook deceased 
thert failing to arouse him, took a nearby axe and, without any justifica

tion or excuse, hit deceased twice with the axe, striking him on the head. 
Ac·:!used then left deceased lying upon the ground until a neighbor, sanetime 
lat'3r, insisted that he remove the body frQlll the premises·, whereupon ac~ 
cus0d dra£ged deceased to a field about 150 yards away and le£t him there. 

Charles Askew and Josie Lee Gipe saw accused strike one blow and 
Terossie Carter saw and heard the other. Pearl Askew heard one of the 
•licks•. Charles, Pearl and Josie Lee corroborate one another in sub
stantial detail upon the circumstances surrounding the slaying. T'nere is 
a great deal of evidence in the record which tends to show a possibility 
of one motive or another behind the altercation between accused and 
deceased but it is confused and too indefinite to be material and whatever 
may have been the underlying reasons for the fatal assault it is abundantly 
evident that it was perpetrated in the manner detailed by witnesses for 
the prosecution and not as stated by accused. 

Malice, in the law of murder as it is applied in courts-martial, does 
not necessarily mean hatr0d or personal ill-will toward the person killed, 
nor an actual intent to take his life, or even to take anyone's life. The 
use of the word •aforethought• does not mean that the malice must exist 
for any particular t.i.'ne before the commission of the act, or that the 
intention to kill must have previously existed. It is sufficient that it 
exist at the time the act was com.1litted (Clark).· 

•Malice at'orethou1:;ht may exist w:nen the !I.ct is unpremeditated. 
It may mean any one or more of the following states of mind p,re
ceding or coexisting with the act or omission by which death is 
caused: An intention to cause the death ofJ or grievous bodily harm 
toJ any person, whether SJ.ch person is the person actually killed or 
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not (except·when death is inflicted in the heat of a sudden passion., 
caused by adequate provocation); knowledge that the act which causes 
death will probably cause the death of, or grievous bodily harm to., 
axry person, whether such person is th.e person actually killed or not., 
although such knowledge is accompanied by ind.ii;'i'e~nce whether death 
or grievous bodily harm is caused or not or by a wish that it may not 
be caused •••• (M.C.M. 1928 par•.148~). 

Uoreover., malice is presu.~ed from the use of a deadly.weapon (par. 112~ 
M.c.u. 1928). Although an axe may not inherently be a deadly weapon it 
becomes one when so used tha~ it is likely to cause death or serious bodily 
injury (Wharton's Criminal Law., 12th ~. Sec. 850). Where such a weapon 
is used in a manner likely to and does c~use death, the law presumes malice 
from the act (CM 223574 - Rowe). I 

I 

While accused had been drinking whiskey on the night of the crime 
and his paramour thought he Y,as drunk there is no compelling evidence 
from which the court could, with propriety, have found him so much under 
the influence of liquor at the time of the homicide that he did not 
completely realize what he was doing and fully understand the. consequences 
o:f his acts; nor was this ur£ed in defense, accused himself testifying 
tt1at he was as sober then as he -.,;as on the day of trial. Neither can it 
be said that his 101.'f mental development can furnish any extenuation. The 
psychiatrist stated that while accused had a mental age of seven years 
he did have capacity and that only a lack of educational advantages had 
prevented him from attaining a highar rating. He is not a moron and., 
according to the expert opinion evidence "neither criminally nor medically 
insane11 • 

Although the med.Leal officer who performed an autopsy upon th.a body 
of deceased testified that o.eceased had contracted pneu.~onia after his 
admission to the hospital and subsequent to suffering the injuries at the 
hands of accused, both he c::.nd the medical officer attending deceased 
prior to his c.eath stated t:!at t.r..e death resulted from the wounds on his 
head. l.iajor Albert De .Groat of tne Arrrry ,;edical Corps who performed the 
post mortem on Johnson's body tectified that there were two wounds on his 
head, one on the oack and one on the top (R. 21) which wa.s corroborated by 
Lieutenant Billar also of the Uedical Corps of ti1e A:rrrry (R. 23-24). 'l'he 
blow on the back of the skull appears to have been struck from the rear 
(R. 24). The skull fracture =included the entire occipital region• (R. 21). 
This· testimony refutas tM theor-.r of self defense offered by accused. 

In the opinion of the Board of Review ti1e evidence, as a whole, leaves 
no reasonable doubt that accused, suddenly, unexpectedly and while deceased 
was sleeping, beat him brutally over tne head with· an axe ,Yithout the 
slightest provocation, justification, or excuse and that the slaying was· 
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·, perpetrated ritn Wl:lice atorethought, ~••:~rateJ.i/·~· :· .· 
and with premeditation as alleged. Thi~ was 'lllUrder, ·1.n yiolai4ai ot. Artiole '· 
ot war·9z· · 

~ 

. 5. The Charge Sheet and accanpa.DYfug data· show t.hat accused.'1.s 26·· '.. · · 
years of age., was inducted ~ ·20 January 1942 and has :had no prior se~ce.··: 

' ' " .•. ~,"'>' . ' 

6. The court was legally constituteq..,. •- No errors· injuriously atfec~ 
ing the substantial rights of· accused were cCIIIDi.tted during the trial•. ·.In 
the opinion of the Board of Review the record 6t .. trial.- is sufficient to . 
support the findings and the sentence and to warrant-confirmation ,thereof. 
A sentence 0£ death or imprisonment for 

1
life·is_mandatory upon conviction 

of a violation of Article of War 92.' · 

..: ·-; 
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1st Ind. 

War Depirtment., J.A..o.o•., 3 0 AUG 1943 - To the Secretary of War. 
1. Herewith transmitted for the action of the Prssident are 

the record of trial and the opinion of the Board or Review 1n the 
case of Staff Sergeant John Brackins (.34156204)., C~y B., 9.35th 
ilr Base Security Batta.lion. · · 

2. I concur in the opinicn of the Board of Review that the 
record of trial is legally sufficient to support the findings_ of 
guilty of the Charge and Specification - alleging murder in violation , 
of Article or War 92. I recolllllend that the sentence be ccnfirmed but 
that it be commuted to dishonorable discharge., fcrfeiture of all pay 
and allowances due or to become due., and ccnfinement at hard labor 
for the term of the accwsed' s natural life., and th.at as thus commo.ted 
the sentence be carried into execution. I further recommend that the 
United States Penitentiary., ~ Leavenworth., Kansas., be designated 
as the·pl.ace of ccnfinemant• 

.3. Inclosed are a draft .of a letter for your signature., trans
mitting the record to the President for his action and a form of 
Executive action designed to carry into effect the recommendaticn 
hereinabove made., mould such action meet with approval. 

~ Q._~o • 
Myron C. Cramer., 
llljor General, 

.3 Incls. The Judge Advocate General• 
l - Record of trial 
2 - Dft. ltr. for sig. s/w 
.3 - Farm of action 

. (Sentence confirmed but commuted to dishonorable discharge, total 
forfeitures., and confinement for life. G.C.M.O. 251J 21 Sep 194.3) 
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WAR DEPARTMENT 
Arrrry' Service Forces 

In the Oi'fice of 'lbe Judge Advocate General 
washington,D.C. 

(83} 

2 4 AUG 1943SPJGH 
CM 237644 

~:v ' 
UNITED STATES '. ) 28TH INFANTRY DIVISION 

) 
v. ) Trial by o.c.u • .., convened 

) at Camp Pickett, Virginia, 
Private HAROLD B. MILIER ) 6 July 1943. Dishonorable 
(16068958), Company B, ) discharge and confinement 
ll2th Inrantry. ) for twenty {20) years. 

) Penitentiary. · 

HOLDING by the BOARD OF REVIEW 
HIU., DRim and LOrTERHOS, Judge Advocates. 

1. The record of trial in the case or the soldier named aboN has 
been examined by the Board or. Review. 

2. The accused was tried upori the following Charge and Specifica
tions: 

CHARGE: Violation of the 93rd Article of war. 

Specification 1: In that Private Harold B. Miller, ComP8lV B, 
ll2th Infantry, did, at Camp Pickett, Virginia, on or 
about June 15, 1943, unlawfully enter the kitchen o! 
Coinpa.ey B, 112th Infantr,y, with intent to commit a criminal 
offense, to wit, stealing food, property of the United · 
States furnished and intended for the military serrlce 
thereof, therein. 

Specification 2: In that Private Harold B. Miller, Cornpan;y B,. 
112th Infantry, did, at Camp Pickett, Virginia, on or 
about June 26, 1943, unlni'ully enter the kitchen ot 
Company B, 112th Infantry, with intent to coJ!lllit a criminal 
offense, to wit, stealing food, property o! the United 
States furnished and intended for the military service 
thereof, therein. 

Specification 3: (Finding of. not guilty}. • 

Specification 4: In that Private Harold, B. Miller, Company- B, 
112th Infantry, did, at Camp Pickett, Virginia, on or 
about June 26, 1943, with intent to commit a felony, viz. 
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nro.rder, commit an assault upon T/5 Levi D. Bisbee, 
Company B, 112t.ti Infantry, by will!ully ani felon
iously striking the said T/5 Levi D. Bisbee in the 
shoulder with a meat hook. 

Specification 5: In that Private Harold B. Miller, Company' 
B, 112th Infantry, did., at Camp Pickett, Virginia, on 
or about June 26, 1943, with intent to do him bodily 
harm, camnit an assault upon T/5 John L. Unger, Company 
B,. 112th Infantry by strildng at him with a dangerous 
instrument, to wit, a meat cleaver. 

He pleaded not guilty to the Charge arxl all Specifications thereunder. 
He was found not guilty or Specification 3, guilty of Specifications 1, 
2 and 5, guilty of Specification 4 except the word •murder", sub
stituting therefor the word "~ianslaughter", and guilty of the Charge. 
EVidence of oneirevious conviction by special court-martial of absence 
without leave (two Specifications)in violation of the 61st Article of 
War and breach of arrest in quarters in violation of the 69th Article 
or V{ar was introduced. He was sentenced to be dishonorably discharged, 
to forfeit all pay and allowances due or to become due, ani to be con
fined at hard labor for 20 years. The reviewing authority approved the 
sentence, designated the United States Penitentiary at TeITe Haute, 
Indiana as the place or confinement and forwarded the record of trial 
for action under Article or war 5<>!. 

3. The evidence is legally sufficient to support the findings of 
guilty of the Charge and of Specifications 4. and 5 th_ereunder. 

4. The only question requiring consideration is whether the evi
dence is legally sufficient to support the findings of guilty of 
Specifications 1 and 2 and the sentence. 

· The evidence for the prosecution, in pertinent part, -is sub
stantially as follows: 

a. Specification l. On 15 June 1943, at about 10:JO or 10:45 
p.m., at tramp Pickett, Virginia, Technician 4th Grade Samuel T. Kessel 
and Technician 5th Grade Levi D. Bisbee entered the iress hall of Company 
B, 112th Infantry, the company of accused. 'lhe mess hall was dark but 
they- heard a commotion and found accused and two other soldiers in the 
store room. Bread and eggs were "scattered" on the. floor, by the stove, 
there was a pan of bacon and scrambled eggs on the noor and some bread 

-2-



(85) 

on the table. The food was the property of the company. Accused ate 
sorre of the food after Kessel told him that he could do so. Enlisted 
m3n, other than mess personnel, were not permitted to go into the 
kitchen or mess hall outside of regular mess hours. There was an 
order to that effect published by 11C01r1pany B". Kessel had seen such an 
order on the bulletin board but could not recall whether it was 
before or after the incident of l.S June. It was customary for. the 
men to go into the mess hall other than at meal ti.mes when accompanied 
by a cook or other kitchen· personnel. There was no cook or other 
kitchen personnel ldth accused and his companions lVhen·they were found 
in the mess hall (R. 6-8, 27-28) • 

.b. Specification 2. Bisbee and Technician 5th Grade John 
L. Unger,-who was a secor.d cook, found accused in the company mess.hall 
again with another enlisted man at about 9:.30 p.m. ·or 10130 p;m. on 26 
June 194.3. Bisbee and Unger had entered the mess hall or kitchen at 
the direction of the Charge of Quarters to get some ice water. Accused 
and his companion had some "hot dogs" or 11weiners11 and a loaf of bread 
and had ham "scattered all over the floor". Accused stated that he 
was going to make a sandwich. Unger told accused to take the bread and 
11weiners" cutside and eat them. Accused said he thought Unger would 
"turn him in", "threatened" Uneer with a meat cleaver, arxl engaged in 
fist fights, first with Unger and then with Bisbee. Accused had been 
drinking 11some 11 , was "pretty well" drunk, but knew what he was doing 
(R. 8-19). 

5. The defense offered no testimony. The accused elected to remain 
silent (R. 28). 

6. The evidence shows that on 15 June and 26 June 1943 accused 
was found late at night with one or more canpanions, in the mess hall 
of hts ccmpany, cooking or preparing food which was the property of the 
United States. The circumstances indicated that he intenl.ed to eat 
such food. He had no right to be in the mess hall outside of meal 
hours unless accompanied by a cook or other kitchen parsonnel and none 
was with him on either occasion. 

The crime of housebreaking, of which accused was charged by 
Specifications 1 and 2, is the unlawful entry of a building of another 
with intent to commit some criminal offense therein (MCM 1928, par. l49e). 
Unlawful entry is an essential element of the crime. There id no -
testimony in the record as to when or in 'What manner· accused entered the 
mess hall either on 15 Jw1e or 26 June. 'I'he fact that accused was found 
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in the mess hall is proof that he entered it but is not proof that his 
entry was unlawful. He may have entered lawfully at mealtim and 
thereafter remained in the building until fo~. No reasonable infer
ence that his entry was unla'Wful can be dra'W?l from the t~ at lrhich 
he was found in the 100ss hall because the record is silent as to what 
were the regular meal hours or when the personnel of the compa.ny were 
permitted to be in the building for mess purposes. 

To warrant conviction, circumstantial evidence mu.st not only 
prove all the elements of the offense but Jl1lSt at the sane time exclude 
every reasonable hypothesis except guilt (Bul).. JAG, June l94j, p. 238; 
CM 233766; CM 238485, Rideau). 

7. The maxiJrrum limit of punishment for assault with intent to 
coll'lllit manslaughter (Spec. 4) is dishonorable discharge, total for
feitures and confinement at bard labor for lO years and for assault ll'ith 
intent to do bodily harm 1fi.th a dangerous weapon (Spec. 5) is dishon
orable discharge, totai forfeitures an:l confinement at hard labor !or 
5 yea.rs (MCH 1928, pa.r. 104_£)• 

Confinement in a penitentiary for assault with intent to commit 
manslaughter and for assault with intent to do bodily ha.rm with a 
dangerous napon is authorized under J.rticle of i-a.r 42 by Sections 22-501 
and 22-$02 respectively, of the District of Columbia Code, 1940. 

8. The accu~ed is 21 years of age. The Charge Sheet shClll's that he 
enlisted on 16 March 1942. 

9. For the reasms stated the Board of Review holds the record ar 
trial legally insufficient to support the i'indings of gu.ilty of Speci
fications l and 2, legally sufficient to support t..118 findings ·of guilty 
of Specifications 4 and 5 and of the Charge, S."ld legally sufficient to 
support only so much of the sentence s.s involves dishonorable discharge, 
forfeiture of all pay a."ld Al.lo,mnces due or to become due, and coo.!'ine
ment at hard labor for fifteen years. 

~-
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1st 100. 
2 5 .AUG 1943

War Department, J.A.o.o., - To the Commanding General, 
28th Infantry Diviaion, Camp Pickett, Virginia. 

· 1. In the case of Private Harold B. Miller (160689.58),· Company 
B, 112th Infantry, I concur in the .t'oregoing holding of the Board or 
Review. I recommem, for the reasons therein stated, _that the 
findings of guilty of Specifications l and 2 of the "Charge and so 
much o.t' the sentence as exceeds dishonorable discharge, forfeiture 
of all r&Y and allowances due or to become due and confinement at 
hard labor for fifteen years be disapproved. Thereupon you will have 
authority to order the execution of the sentence~ 

2. llhen copies of the published order in this case are forwarded 
to this office they should be accompanied by the foregoing holding and 
this imorsement. For convenience of re!erence and to facilitate at
taching copies of the published order to the record in this case, please 
place the file number of the record in brackets at the erxi of the 
published order, as i'ollowsl 

(CY 237644). 

Fred W. IJ.ewellyn, 
Brigadier General, u. s. Army, 

Acting '!he Judge Advocate General. 
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WAR DEPARTMENT 
J.nq Service Forces 

.In the Office. of The Judge !dvoca.te General 
Washington,D.c. 

(89)
19 AUG 1943 

SPJGH 
CM 2,37711 

UNITED STATES ) MILITARY DISTRICT CF WASHINGTON 
) 

v. ') ·Trial by o.c.M., convened 
) at Fort Myer, Virginia, 22 

First Lieutenant RICHARD ) June 1943. Dismissal and 
FIEISCHER (0-922723), Head- ) total forfeitures. 
quarters am. Headquarters De- ) 
taclunent, Qf.'!ice of Strategic ) 
Services, Waahington, D.C. ) 

OPINI01 ot the BOARD CF REVIEW' 
HILL, DRI'Vm and LOT'l'llUIOO, Judge Advocates 

1. The Board of Review has examined the record of trial in the 
case of the officer named above and subnits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the tollowing Charge and Specifica-
tion: · 

CHARGE: Violation of the 96th Article of war. 

Speci.f'1cat1ona In that First Lieutenant Richard Fleischer, 
0922723, Army of the United States, did at Washington, 
D. c., on or about )lay 24, 1943, wrongtull.y, unla11'1'ully, 
to the prejudice of good order and milltary discipline, 
and to the discredit ot the military service, have 
abnormal, unnatural and obscene relations against the 
order of nature, with one Thanas Shoemaker, a hllJll8.n 
being, a boy seventeen years of age, by placing his penis 
between the legs of the af'oresaid Thomas Shoemaker in an 
hao.osexual embrace. 

He pleaded rot guilty ,to and was f'owxi guilty of the Charge and Speci
fication. He was sentencad to be dismissed the service and to t'orf'eit 
all pay and allowances due or to become due. The reviewing authority 
approved the sentence and forwarded the record of trial for action under 
the .48th Article of war. 
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3. The evidence for the prosecution shows that about 9:15 p.m.

on 24 Kay 1943, Thanas Shoemaker, a civilian 17 years at age, was 
s1ttmg on a bench 1n Lafayette Square, Washington, n. C., when ac
cused, whom he had seen a few times before, sat down and started talk
ing to him. Ai'ter a 'While accused invited Shoemaker to his apart
ment for a drink, and the latter accepted. At the apartment Shoemaker 
had a Coca Cola and accused bad some kiro of soft drink. Accused 
showed Shoemaker his collection of guns, and then sat on the arm of 
Shoemaker's chair and proceeded to •reel" Shoemaker. They mov~ to 
a couch, accused removed his clothes, and in a few minutes Shoemaker 
removed his. Accused pulled down a Murphy bed, they moved to the 
bed, and accused "fooled around with" Shoemaker. Later ·accused got on 
top of Shoemaker, 'Yiho was 1n his back, placed his penis between 
Shoemaker's legs, stayed there a few lllinutes "be.fore he cane", got off 
and discharged into a towel. Ai'ter a few minutes they got up and 
shoemaker dressed and left. A1J he left the building he was met at the 
door by a civilian, who took him to a car occupied by two military 
police sergeants. They asked him 1'here he had been and he replied 
that he was visiting a friend. They accused him of wrong doing and he 
denied it. The civilian told Shoemaker that he knew what ns going on, 
and they told him 'What happened in the roan. Shoemaker then answered 
"yes• to 'Whatever they told him had happened in the room (R. 37, 41-44-, 
46-50). 

A!ter 10110 p.m. an 24 M:ay, Staff Sergeant Lester Behrend, 
Sergeant Francis Breen, military policemen, and "Sergeant Blick" of 
the Metropolitan Police Department took a statement fran Thanas 
Shoemaker after he Cam3 out of the hotel where accused lived, and after 
he had been taken mto custody by Sergeant Blick. Sergeant Behrend 
tp.en called the Provost Marshal, and later, with Second Lieutenant 
Richard R. Melcher, who was on duty in Washington as a military police 
officer, Staff Sergeant Kenneth L. McKinney, a military policeman, 
Sergeant Blick, and two other military policemen, entered the apart
ment of accused. (Lieutenant Melcher and Sergeant McKinney were defense 
witnesses on the interlocutory question 1'hether the confession was 
voluntar,-.) Five of the men in the party were armed. When they 
knocked, accused came to the door, went back and put on his pants, turned 
on the lights, and told them to come in. Lieut.en.ant Melcher required 
accused to sit :in a chair and advised him that he was under arrest by 
order of the Provost Marshal. Accused sul:Jnitted to arrest. Sergeant 
McKinney had opened the nap on his holster and held his right hand on 
his gun, and the other men <;lid the same. Lieutenant· Melcher posted his 
men facing the chair in which accused was sitting, and they kept him 
covered. Lieutenant Melcher did not advise accused of the charge against 
him, and did not have a search warrant. The room was searched. They 
then escorted ~ccused to the "carry-all.", closely guarded, and then to 
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the militaey police cell block (R. 7-101 14-15, 20-22, ll8-121, 12.3, 
]J9, Jjµ.-J.42, 11'4-146). . 

At the cell block, accused was searched, and given a receipt; 
(De!'. Ex. A) !or his tie, belt, watch, ring, "dog" tags, cap, coat, 
:money, wallat, keys and pen. He was placed in a cell two floors below 
groum level, with no daylight, but containing an electric light. 
The cell contained a wash basin, a bowl., a metal. bed and a mattress., 
but no pillow., sheets, blanket., toil.et paper nor soap. Lieuten8nt 
Melcher had orders to lock accused :m the cell and co:mnunicate with the 
ProToet Marshal., not to let any one from outside ·see accused withrut 
first getting permission fran the Provost Marshal., and riot to open the 
cell unless absolutely necessary. The cell was net opened that evening, 
and IJ.eutenant Melcher did not know whether it was opened the next day. 
When accused wanted to notify his commanding officer of his arrest., . 
LieutE11ant Melcher did not canplywith the request., because he bad 
orders to notify the Provost Marshal of any request ma.de., and tha. 
•the Colonel" ,vould not:if'y accused's comnanding officer. Accused was 
not .permitted to cami.unicate with anyone; and it was unusual for orders 
to be issued forbidding conmunication. It was unusual for an officer 
to be confined in one. of these cells. .Accused was kept in this cell 
!or more than three days (R. 124-125., 127-128, ·130., 134-138., 185-166); . 

en the next day., 25 May, Colonel Stuart R. Carswell., in
vestigating officer., went to the cell b1ock for about five minutes to get 
sane keys., and saw accused !or a few minutes. en the same day, 25 May., 
Colonel Carswell and Mr. Andrew w. Sexton., a civilian, assistant se
curity officer at Of'f'ice of Strategic Services, llho had been called in-
by Colonel Carswell to assist him, went to the apartment of accused-in 
the afternoon., worked there about two and ahalf hours, and "really took 
that apartment to piecesn. ()l the afternoon of' 26 May., Colcnel Carswell, 
Mr. Sexton and Chief Yeoman Raymond H. Gehring, United States Naval Re
serve, a reporter, went to the cell of accused to interview him and they 
were there tllo hours or more. Colonel Carswell advised accused of his 
rights, and that he was not required to make a stat8J:lent. Chief' 
Gehring at :tirst took down the conversation, but later stopped by 
directim of Colonel Carswell. At the beginning of the interview accused 
denied every charge against him. Then Mr. Sexton., by permission of 
Colonel Carswell, started asking questions and there ivas a. confidential 
conversation of! the record. The reporter did not take dCllil anything 
further \llltil accused admitted his guilt and made a statement {R. 53,
SS, S8-62., 64-65, 67-71, 73, 81., 104-107., 182, 186). 

After accused denied knowing what it was na1i abouttt., Colonel 
Carswell told him aboo.t a statement ma.de by Shoemaker and that accused 
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was charged rlth sodomy. Accused ccntinued to deny his guilt. The 
reason accused changed his mind from the original denial to an ad
mission of guilt was, according to Colcnel Carswell, as follows: part 
or the Shoemaker statement was read to accused and Mr. Sexton said, 
"The Colooel bas got all the in:t'orma.tion and the facts Md he has got 
the goods on you• and "for your own convenience and for everybody 
else•s, why' don•t you just con1'ess, we have got all the e"fidence". 
Accused then said, "I ldll admit it", but did not want to make a state
ment and wanted to talk it over off the record. On cross-examination 
of Colonel Carswell, events leading to the decision by.accused to 
admit his guilt were described as follows: ?.71". Sexton stated, "The 
Colonel knows practically all or the .facts and he has got the goods on 
you" and "It will make it easier for you and all concerned ii' you tell 
us all you knowtt, :Mr. Sexton "pressed that point a little further", and 
accused "finall.T' said "Well, yes, I might as well admit it, I am 
guilty«. According to ur. Sexton, he did not suggest that accused 
confess and take tre easy way out. Accused discussed the details, they 
questioned him, and :t.ir. Sexton cleared up something on the "security 
angle" of the case. After about 2.5 minutes ar a half hour they asked 
accused, "Well, what about it'Z11 and he said he was ready to make a 
statement. Accused was anxious to get back in the service and asked 
Colonel Carswell if 11i:-his would interfere Yd th that". Colonel Carswell 
re:::;lied that he could not answer the question as he was detailed to make 
the investigation. No threats were made. The statement {Ex. 1) was 
then typed and signed (R. 56, 10, 72, 83-87, 95-96, 108-UO, 182-186, 
190, 192-193). 

During the questioning o:t accused, he was asked about a 
Chinaman bringing dope to lilin, about some rubber nipples fotllld in his 
room, and very little aboot having 'WOlllen in bis room. Mr. Sexton had 
in his possession a letter written by a woman emplQYed at the Ot'fice of'· 
Strategic Services to her husband., which had been found m the possession 
of accused, who was questioned about it and gave a satisfactory explana
tion. It was a persor1al letter, accused requested that it be kept con
fidential and was ccncerned about it, no notes were taken by the re
porter, it was cleared up from a •security anglett, and came up after the 
confession. The writer of the letter was called to the office of 
Colonel Carswell on a day l'lhen she was absent f'rom work on account or a 
cold and interviewed about the letter. During the questioning or ac
cused, he was quite upset and asked for an opportunity to commit suicide 
{R. 61., 66, 76, 79-83., 88-95, 97-98, 187-191). 

Dr. Antoine Schneider, a neurologist, called as a defense 1'itne88 
on the question 1'hether the confession was voluntary, examined accused on 

-4-



(93) 

· 18 June 194.3, found him emotionally unstable, and was of the opinicn 
that, under certain circumstances set out in hypothetical questions, 
accused would likely sign a confession regardless o£ its truth, in 
order to protect other persons (R. 150-152, 159-1.60, 164, 169-170, 
179-180). 

The c<n.fessiai made by accused was in sd:>stance as follows: 
en the evening of 24 May he sat on a park bench a short time w,1.th a 
"chap" named Tom with whom he had chatted on several prior occasions. 
Accused invited "this p artylt to his room for a .drink. At the apart
ment accused showed him some of his equipment. Later .on they •got 
into these subject(s)tt and accused entered into hanosexual relations 
with him. They took o££ their clothes and played with each other in 
bed. Accused got on tc:p o£ the other person, facing him, and had an 
emission· between his legs. Just before the emission accused got up 
and held himself and that was llhy "it was in the towel". They were 
in bed about 10 minutes. Accused had had three or four hcmosexual rela
tions with several other men and boys during the preceding two or three 
weeks. Afterward, the other person dressed and left. Accused read 
£or an hour or an hour and a half and was then ~ested (Ex. 1). 

4. For the defense it is sho1m by testimony- of Captain Carl O. 
Hoffman, Mr. Sebastino Ugarte, legal assistant to the Resident Commis
sioner of the Philippines.to the United States, Mr. Juan A. Barretto, 
secretary-general of the Office of the Philippine Commonwealth in 
Washington, D. c., ·Major. Richard H. Oliver, Major George H. White and 
Mr.oscar Cox, Assistant Solicitor General of the United States, that 

· the reputaticn or accused £or peace, morality and good order was good., 
and that nothing derogatory to him had been heard prior to recent de

·velopg3nts. Accused is related to a .former Resident COJllllissioner o£ 
the Philippines. Accused was commissioned at the request or the Office 
or Strategic Services for a particular job in the Far East. This was 
a hazardous assignment, for which accused was given training., and but 
!or his arrest accused wwld. have gone on his mission before JO May. 
In the work of accused it was necessary !or him to taJ.k privately . 
with soldiers., sailors and civilians. No one went on the mission to 
llhich accused was assigned, because Captain Hoffman· was unable to £ind 
another perscn with similar qualifications. On the occasion of a 
hounwarming .for accused, Captain Hoffman gave him some baby bottle 
nipples as a joke (R. 209-222; Ex:. B-.3). 

The ac~used made an unsworn statement, substantially as 
!ollowsa 
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Accused came to the United states .from the Philippine Isl.ands 
on 27 February 1942 and imm.ediatel,y offered his services. He was 
thoroughly investigated by "the OSS Security Office, being checked by 

. oo:r., MIS., the FBI., and the investigators of os.s•. He wa., approved by 
Colonel E11e17 c. Huntington., Security Officer•. He was given special 
training for extremely hazardous special duty for which he volunteered. 
He had one chance in SOO to remain alive on this mission. A change o! 
plan el:hn1nated this mission., and he later volunteered tor another, 
upon llhidl he woold have departed be.fore· t.he date of trial, except !or 
his arrest. These facts could be substant:l&ted by captain Carl o. 
Hoffman or Camnander Davis I. Halliwell of the Office or Stratep.c 
Services. .Accused had a personal score to settle with "the Jape", hi• 
family were taken prisonens in the Philippines, he did not knOlr whether . 
they were dead or alive, they had been success!ul planter•, and accused 
had al~ enjoyed a reputation and character beyond reproach. Accused 
was ready' to go on his mission, although he knew that his capture by 
the Japanese would mean instant death !or himself and his family (Ex. c). 

On the evening of his arrest aboo.t nine o'clock, aceused passed 
through the park in front of the White House, saw a young .fellow with 
whom he had talked four or five times before, an:i sat c:n a bench and 
talked with him about hall' an hour. Accused usu.ally worked out at the 
"YMCA• gymnasium each a!ternoon, and walked t.hrough this park on his way
to dinner. When accused started hane, the y-oung man Talked with him, 
and when they arrived at the apartnsnt house, said. he would came ·up for a 
short drink. At the apartment ·the young man took onlJr a Coca Cola and 
accused had a highball. They had a conversation about the two brothers 
and a sister of the young man, and on account of the interest at the 
yOW1g man 1n guns, accused shond him some. weapons that were in his room~ 
It was then nearly eleven o'clock, accused said he bad to go ear]J' to 
the office the next day', and the young man said good night and le!t. J.c
cused read a few minutes,· then undressed, turned the lights off and 
went to sleep (Ex. c). -

In about an hour there was a knock at the door, accused got 1:1p 
put cn his trousers and o paned the door. Four mi.lit.aey- policemen and ~ 
civilian, nth their hands on their guns, came in and arrested hia. . 
'Ibey acted as if they were .arresting a dangerous murdenr. Accused 
thought he was being arrested because of the equipi1ent he had, and tha. t 
the civilian was an "F.B.I. man", especially when they searched the 
apartment. 1hey. made accused sit in a chair, and three guards, nth ~ 
drawn pistols, were posted during the search. Accused was afraid to 
cross his kn~,es for tear someone would "lose his head• en shoot. He 
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was taken downstairs to a station wagon nth one "M.P. 11 walking 
sideweys in front of him with h:Ls gun half drawn and the rest follovr
ing nth their hands on their guns (Ex~ C). 

Accused was removed to a cell block, under·the ground 
level, his cap, blouse, necktie, pocketbook, contents ar his po~ets, 
and belt were taken from him, and he was placed in a solitary cell, 
the door was locked, and the lights p.it out. He was not told .my he 
was arrested, llhy he was treated like a desperate criminal, or ~en 
he cou1d·get in touch with someone 1n his organization. He knew 
there was a very bad mistake, but thought it wou,l.d be straightened 
out the next morning when his office explained 'Why he had the equip
ment. He was afraid the office would not be advised, so he yelled 
and banged on the bars until a guard came. He asked the guard to call 
Captain Hoffman, his superior officer, and the guard said he would. 

· The night seemed like a week. Drunk and hysterical prisoners beat the 
bars and cried all night. Accused had never been in jail before. Early 
the next morning most or the prisoners were taken out. The lights 
were p.it out and accused sat in darkness most of the dq. He kept 
asking for the Officer of the Day, lftlO came about noon, and said he 

. knew nothing about the case. The next Officer of the nay came in 
hours later and said accused was booked for investigation. Accused was 
not given a tlJW811 pillow, sheet, blanket, toilet paper, soap or a 
chance to take a bath all day Tuesday' (25 May), although the cell had 
a wash bowl, iron bunk and uncovered mattress and a toilet bowl. 
Tuesday seemed like a year. Sometime Tuesday night 11a Colonel Carswell• 
came to see accused, said accused was charged with conduct unbecoming 

. an officer and Colonel Carswell was :investigating, and left in about 
two minutes. Another unbearable 24 hours went by, accused had re-
fused f'ood, and when one nsal was brought it was "shoved" under the cell 
door. Accused could not eat and was "going nutsa. He could not under
stand wey- he was being treated like a criminal. He had been an athlete 
all his life, and the confinement without exercise in a dark cell under 
these 0 conditions almost ma.de him 11 cr~ck" (Ex. c). 

During the third night a table and tour chairs were placed 
outside ,or the cell and Colonel Carswell, a civilian llS:IOOd Sexton, 
and a Chief' Petty Oi'i'icer came in. Colonel Carswell said something 
about warning him that anything he said might be used against him, and 
accused him of sodomy. Accused denied it as strongly as he could. 
Colonel Carswell then said accused had been haviQg girls and boys in 
his roan, and that a boy had catl'essed to homosexual relations with 
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accused. Accused told him he had had some men and women in his· .apart
ment, but not,hing of that nature had ever gone on there. Sexton then 
instructed the Chief' Petty Off'icer that "the f'ollowing" was of! the 
record, and said accused might as well conf'ess and that they had a lot 
on accused. sexton said accused had had abnormal relations with many 
men and that the hotel people knew it. Accused sa.id the statement was 
untrue. Sexton then read a confession of' Thomas Shoemaker and accused 
denied the truth of that. Sexton then said that a nwnber of' wan.en 
had been coming to the apartment and the hotel people·had kept track 
of this. Sexton had a letter, taken from the clothes of accused in 
his apartment, written by the ltl.fe of' an off'icer and mother of two 
boys, and Sexton said he could prove that accused had been int:!.mate with 
her. Accused said it was not true. Sexton said he had enough to 
uonvict accused "for this" and that it 111:>uld be better for him to 
admit it. Accused knew that the circumstances nor this" looked bad and 
would involve "this very fine lady" in a scandal "Which was not true, 
and accused ~s upset. Accused then asked Colonel Carswell to let him 
out a few minutes and. stated that an accident would happen to him and 
there would be no scandal involving this innocent lady. Colonel Carswell 
could not do this. Accused was willing to do anything to keep the 
"ladies" from becoming involved in a scandal, and to get out of that 
black solitary cell. Sexton said the names were confidential and would 
not be revealed, that this was all off the record, and that it would be 
better for accused to make an admission. Accused could see many of his 
friends being brought :into a "big false" scandal and felt that a:cry-
thing would be better than this. Sexton repeated that the best thing 
wruld be to sign an admission. This seemed the easiest way out to 
keep dOVlll a scandal on the friends of accused, based on false and cir
cumstantial knowledge which Sexton had. Sexton prompted the dictation 
of a ccnfession based on the statement of Thomas Shoemaker. While the 
statement was being typed Sexton asked about some rubber nipples found 
on the dresser of accused, which accused explained. Sexton seemed to 
make a crime out of everything. Accused would not sign the confession 
as first written, it was then copied <JVer and he wool.cl not sign it, 
and he told Sexton that it would not constitute an ear:ry wa:y out. Ac
cused then changed the statement in ink, and asked Colonel Carswell if 
by signing it he -would ruin himself in the Army, and not be able to 
perform his mission. Colonel Carswell said not necessarily, and that 
in time of war the Arau was likely to overlook such a charge, and ac
cused thought he would be immediately released. Accused was "all to 
pieces" and signed the confession. He had not eaten since his arrest 
and told Colonel Carswell he was not hungry (Ex. c). 
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Colonel Carswell knew accused was •all to pieces• about being 
locked up like a mad dog and the threats to involve his· !riends in 
a vicious scandal, le!t word for the guards to come to the cell every 
10 minutes, and sent a Chaplain to tell accused not to destroy hi.msel.t:. 
Sexton said it was against Catholic doctrines for accused to destroy 
himsel.t:. Accused is a Protestant. A.ccused stayed in the same cell 
under the same conditions far 11 days, and was in solitary" confinement 
in the Fart lfyer Guardhouse never since•. He told the Ot:ficer of the 
Day th.at he had signed a con.tession After being told it was the 
easiest way to get out and that he did not umer.stand 'lfby' he was still · 
confined. Accused had been an honorable man all his life and an 
honorable officer since he was comnissioned.. Thie was the .first time 
he had ever been in jail. His .record had borne the investigations of · 
all the United States Investigation Departments without a blemish. 
He signed the statement as the o~ way to keep an innocent person from 
being involved in a scandal and as a means to get released !'ran •that 
black hole". Accused had volunteered to give his lite .for his country 
and was ready and willing to do so "toda;r11 • He was ready to proceed 
on any mission, knowing the hazards, where his excellent knowledge of 
the Philippines and special quali.t:ications could help win• the war. 
He relied on his character witnesses, and requested that he be allowed 
to resume his proper position in the Army (Ex. C). · 

s. Accused was kept in solitacy- confinement, denied conmon cc:n
veniences, denied the right to comnunicate with his command::1ng offi
cer, and kept in ignorance of the charge against him, !ran the night o! 
24 Mey- to the a.t:ternoon o£ 26 May. He was then questioned for more than 
two hours. He continued to deny his guilt until Mr. Sexton, acting as 
the assistant of Colonel Carswell, the investigating officer, and in 
the presence and by permission of Colonel Carswell, said that Colonel 
Carswell had "the goods" on him, and 11f'ar your Ol'lll convenience and for 
everybody else•s, why don't you just confess" or "It will make it easier 
for you and all concerned if you tell us all you know". Yr. Sexton 
then pressed the point .furthe~, and accused •tinallyft said, "I might 
as well admit it, I am guiltyn. Accused was still umr.i.lling to make a 
statement, but was willing,to talk it over, off the record. Then ac
cused was questioned for about a hal.f hour, and a letter found in the 
possession of accused, written by a woman to her husband, which ac
cused was anxious to keep confidential and about which he was concerned 
was discussed. There was testimony that this letter came up after the' 
confession, but during the questioning after accused admitted his 
guilt Mr. Sexton cleared up something on the •security angle" of the 
case, and the letter 'W8.8 cleared up from a "security angle". It appears 
that the meaning of the testimony referred to above is that the letter 
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came up after accused stated that he "might as well admit it•. After 
-~ questioning accused signed a detailed confession. 

"An officer to whom a confession was made testified that 
he warned the accused that anything he said migp.t be used 
against him, an:i that he used no threats or promises to secure 
the confession. Is (sic) was shown, however, that accused 
had been in solitary confinement for 10 days prior to the 
date of the confession, during llhich time a ccnfession was 
sought and not obtained, and that he was still in solitary 
confinement by order of the officer to whom the confessicn 
was made; that accused had been denied the right to·comm:uni
cate ,d.th friends or counsel; that during the interrogation 
the officer required an answer •Yes• or •No,• to a 
question not satisfactorily answered; that the officer told 
the accused he was very shrewd; that he felt that accused was · 
not telling the truth and that he was reluctant. The warn
ing in words and then following this with treatment such as 
shown constitutes a defiance of the spirit of our laws. Con
fessions thus. obtained are not voluntary, and are incompetent.
* * *" {Dig. Op. JAG, 1912-40, sec. 395 (10); CM 131194). 

. . 
"A sergeant obtained a confession £ran a private by 

telling the latter, in substance, that he was under suspicion 
and it liOuld be best for him to tell the truth and •come clean• 
as, otherwise, he would be found out sooner or later and then 
the penalty would probably be more severe. Held, The confes
sion could not be classed as voluntary and wis'iiot admissible 
in evidence. (Dig. Cp. JAG, 1912-40, sec. 395 {10); CM 
152444). 

Although accused vra.s warned that he was not required to make 
a statement, the Board of Review is of the opinion that under the 
circwnstances the confession was not shown to be voluntary, and shou1d 
not have been admitted. Evidence that the accused 11as warned is not 
conclusive that a confession is voluntary (MCM, 1928, par. 114a). 
Taking into consideration all of the circumstances, when Colonel Carswell 
acting through Mr. Sexton, urged accused to coo.fess, and advised him ' 
that they had "the goodsn on him and that it would nmake it easier" 
for accused a.rd all concerned,after accused had steadily denied his guilt 
and when he was in solitary confinement which had lasted approximately 
two days and nights under the conditions stated, a confession so obtained 
was not voluntarily made, even though accused had been properly warned 
at the beginning of his interrogation. · · · 
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6. It is clearly and positively shown by the competent and un
contradicted evidence, both direct and circumstantial, that accused 
went to his apartment on the night of 24 llay 1943 with Thomas 
Shoemaker, and there entered into homosexual relations with Shoemaker, 
as alleged. The unsworn statement of accused admitted that Shoemaker 
was present in his apartment on this occasion. The testimony or 
Shoemaker, which was not contradicted by any testimony, either direct or 
circumstantial, clearly described the details of llhat occurred. 
Shoemaker was very carefu1ly advised of his right not to testify to 
anything which might incriminate him, but nevertheless testified to the 
homosexual acts, even though he thereby- disclosed his own i.Jldecent and 
wrongful conduct. There is in the recat"d no hint of any reason why 
Shoemaker would have so testified except because it was the truth. 

"It is not necessarily to be implied that the substan
tial rights of the accused have been injuriously affected by 
the admission of incompete~t testimon;r; nor is the absence 
of such prejudice to be implied from the £act that even after 
the illegal testimony had been excluded enough legal evidence 
remains to support a conviction. The reviewer must, in 
justice to the accused, reach the conclusion that the legal 
evidence of itself substantially compelled a ccnviction. Then 
indeed, and not until then,· can he sq that the substantial 
rights of the accused were not prejudiced by testimony l'lhich 
under the law should have been excluded. C.M. 127490 (1919)• 

"The rule is that the reception in any substantial 
quantity of illegal evidence must be held to vitiate a find
ing of' guilty on the charge to 'Which such evidence relates un
less the legal evidence of record is of such quantity- and · 
quality as practically to compel in the minds of conscientious 
and reasonable men the .finding of guilty. If' such evidence 1a 
eliminated from the record and that which rema.ina is not or 
sufficient _probative .force as virtually to compel a .finding ot 
guilty, the finding should be disapproved. C.M. 130415 (1919).• 
(Dig. Op. JAG, 1912-30, sec. 1284). 

The Board of' Review is of the opinion that the evidence other 
than the confession is of' such quantity and quality as practically to 
compel in the minds of ccnscientious and reasonable men the .finding or 
guilty, and that the substantial rights or accused were not injuriously 
affected by the erroneous admission of his confession. 

7. A conviction may be based cm the uncorroborated testimony or 
an accomplice, but such testimony is of' doubtful integrity and is to be 
considered with great caution (MCM, 1928, par. 124a). 

I -
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"Under the practice in miiitary courts it is not nec
essary that the testimony of an accomplice or co-con
spirator be corroborated. C.M. 149318 (1922). 

"In court-martial practice the testimony of an accom
plice, though uncorroborated, may be legally sufficient of 
itself to warrant conviction. c. M. 1$8027 (1923),· 192609 
(1930)." (Dig. Op. JAo,·1912-40, sec. 395 (57)). 

The accomplice, Thomas Shoemaker, was nearly 1~ years of age 
and there was no showing made that his testimony was·not worthy of 
belief. It was substantially the same as the unsworn statement of ac
cused, except that the unsworn statement made no,reference, ·either 
affirmative or negative, to the alleged homosexual.. acts. The Board of 
Review is of the opinion that this testimony, considered with great 
caution, and along with t.'le unsworn statement of accused, leads only 
to the conclusion that accused was guilty of the offense as alleged. 

. 8. Consideratim has been given to letter of 2 June 1943 by 
Colonel Carswell, investigating officer, presenting mitigating cir
cumstances for consideration with the report of investigation. -

9. The accused is 34 years of age. The records of t.'le Qffice of 
The Adjutant General show his service as follows: Appointed temporary 
first lieutenant, Army of the United States, and active duty, 8 Febru-
ary 1943. . 

10. The court was legally constituted. No errors injuriously af
fecting. the substantial rights of t.1le accused were connnitted during 
the trial. The Board of Review is of the opinion that the record of 
trial is legally sufficient to support the findings of guilty and the 
sentence, and to warrant confirma.tion of the sentence.· Dismissal is au
thorized upon conviction of a violation of the 96th Article of war. 

~ 

~-~~=:-~~.,- ,Judge Advocate 
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lst Im. 

War Department, J.A.o.o., 2, OAUG 1943 - To the Secretary of War. 

. 1•. Herewith transmitted !or the action of the President are the 
record of trial and the opinion o! the Board of Review in the case 
of First Lieutenant Richard Fleischer (~922723), Headquarters and 
Headquarters Detachment, Office o! Strategic Services, Washington,n.c. 

2•. I concur in the opinion of the Board o! Review that the record 
of trial 1s legally sufficient to support the. timings of guilty and 
the sentence, and to warrant confirmation of the sentence. 'lhe ac- · 
cused wrong!ully had abnormal, unnatural and obscene· relations 1'1i.th a 
male person. I recommend that the sentence be confirred, that the for
feitures be remitted and that the sentence as thus modified be carried 
into execution. · 

3. Inclosed are a draft of a letter for your signature, trans
mitting ·the record to the President !or his actiai, and a-fonn of Execu
tive action carrying into ei'fect the recomnerxlation ma.de above. 

Myron c. Cramer, 
Major General, 

The Judge Advocate General. 
3 Incl.a. 
· Incl.1- Record of trial. _ , 
Inci.2- Drtt. ltr. !or sig. 

Sec. ot war. 
Inol.J- Form o! Action. 

(Sentence confirmed•tut forfeitures remitted. o.c.:u:.o. 245, 18 Sep 1943) 

01965 
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WAR DEPARTJ&ENT 
Army Service Forces 

In the Ofi'ioe of The Judge AdTooate General (10.3)Washington, D. c. 

SPJGK 
CM 237741 .11 SEPJS43 

UN IT.ED ST ATES ) NEW YORK PORT OF EMBARKA.TIO?l 
) 

v. ) Trial by G.C.M., oonveil8d 
) at Ca.mp Shanks, New York, 8 

First Lieutenant DONALD R. ) July 1943. Dismissal. 
RALPH (0-1298211), Trans
portation Corps. ~ 

OPINION or the BOA.RD OF REVIEW 
LYON, HILL and .ANDREWS, Judge Advocates. 

l. The record of trial in the case of the oi'fioer named above 
has been examined by the Board or Review and the Board submits this, 
its opinion, to The Ju:ige Advocate General. 

2. The aooused was tried upon the following Charges and Specific&• 
tiona a 

CHARGE Ia Violation or the 61st Article of War. 

Speoiricationa In that First Lieutenant Donald R. Ralph, 
Station Complement, Camp Shanks, New York, did, without 
proper leave, absent himself from his organization at 
Camp Shanks, New York, from on or about June 3, 1943, 
to on or about Juil8 8, 1943. 

CHARGE IIJ Violation of the 96th .Article of '\'Tar. 

Speoifioationa In that First Lieutenant Donald R. Ralph, 
Station Compiement, Ca.mp Shanks, New York, having re
ceived a lawful order from ~jor Charles K. Lord, T. c. 
to report to Colonel Spitz iI!lllediately, the said .?.ajor 
Charles K. Lord being in the execution or his office, 
did, at Camp She.nka, New York, on or about June 2, 1943, 
fail to obey the same. 

CHARGE Illa Violation of the 95th Article ot War. 

Specification la (Finding of not guilty). 

Specification 2 a In tha. t First Lieutens.nt Donald R. Ralph, 
Station Complement, Camp Shanks, New York, then Second 

http:Lieutens.nt


(104) 

Lieutenant, Station Complement, Camp Shanks, New York, 
did, at Sparkhill, New York, on or about~ 24, 1943, 
with intent to defraud, wrongfully and unlawfully make 
and utter to Edward Arnheiter, a certain cheok in words 
and .figures u follows, to wita · 

•Farmersville, Texas 5/24 1943 
THE FmST NATIONAL BANK 

Pay- to the . 
order of Ca.ah $5.00 

Five and no/100 -------------- Dollars
Camp Shanks Lt. D.R. Ralph 
Endorsement• a 

F.dward Arnheiter 
Irving Trust Company• 

and by means thereof, did fraudulently obtain from Edward 
Arnheiter ·the sum of Five Dollars ($5.00), he, the said 
First Lieutenant Donald R. Ralph, then well knowing that 
he did not have and not intending that he should have suf
ficient funds in the said The First National Bank, Farmers
ville,-Texas, for the payment of said cheok. 

Notea alld three additional specifications, identical in form 
with Specification 2, the date, person with whom the oheck:a 
were ·negotiated, an~ the amount being as follows a 

Specification 31 26 Nay 1943 -Edward Arnheiter $4.65 
Specification 41 2 7 M:l.y 1943 Edward Arnheiter $4.66 

· Specif'ica.tion 5 a 23 M:l.y 1943 Hotel Lincoln $5.50 

ADDITIONAL CHA.RGEi Violation of the 95th Article of War. 

Specifications 1 and 2i Identical in form with Specification 
2, Charge III, supra, the da.te, person with whom the oheoka 
were negotiated, and the mount being a.s follows a 

Specification la 2~ J.ky 1943 F.dward Arnheiter ~s.oo 
Specification 2a 28 May 194~ Edward Arnheiter $4.65 

Aocuaed pleaded not guilty.to all Charges, the Additional Charge, and their 
respective Specifications. He was found guilty of all Charges and Specifica
tions except Specification l of Charge III, of which he was found not guilty. 
No evidence of previous convictions was introduced. He wa.s sentenced to 
dismissal. The reviewing authority approved the sentence and forwarded 
the record of tria.l for action under Article of War 48. 

3.- The evidence was substantially as follows a 

- 2 -
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a. Charge I, Specification - Absence without leave. There was 
introduced into evidence a duly authenticated extract copy of the morn
ing report of accused's organization containing an entry showing absence 
of accused from 3 June 1943, and a termination thereof on 8 June 1943 
(R.17-18; Pros. Ex. No. 3). 

b. Charge II, Specification - Failure to obey lawful order. On 
2 June 1943 i,1ajor Charles ~(. Lord, Transportation Corps, 9amp Shanks• 
New York. gave accused a wrivten order directing accused upon receipt of 
the order to report to Lieutenant Colonel Allen G. Spitz, Chief Personnel 
Service. Ca.'T'.p Shanks. New York (R.14; Pros. Ex. No. 1). 'wfritten acknow
ledgment of 'the receipt of the order was signed by accused 2 June 1943 
(R.15; Pros. Ex. lJo. 2 ). Accused did not report to Li.eutenant Colonel 
Spitz as ordered but did report at 6&00 o'clock p.m•• 8 June 1943. 
Lieutenant Colonel Spitz stated that Major Lord had the authority to issue 
the order to accused (H.• 15-17). 

c. Charge III. five Specifications, and the Additional Charge. two 
Specifications. allege fraudulent negotiation of personal ~heoks in vio
lation of Article of War 95. Accused was found not guilty of Specifica
tion 1 of Charge III. All checks were drawn on the First National Bank, 
Farmersville, Texas (R.18; Pros. Ex. No. 4). The several checks as 
described in the Specifications were properly identified and introduced 
in evidence (R.19,20J·Pros. Exs •. 4.6,7, 8a,9,10, and lla.). 

It was stipulated that ii' the parties with w!i.om the checks a.re 
alleged to have been negotiated were present, sworn and testified, each 
would state that the checks were presented by the accused and that in 
ea.ch instance the accused received in exchange cash, merchandise or 
credit on account, and that in each instance the check was returned un
paid, marked "insufficient funds" (R.19 1 20,21). The agr;regate a.mount 
of the checks .as described in the Specifications of which accused was 
fou."'ld guilty is ~9.45. 

Mr. Oscar id.win Carlisle, President, First National Bank, Farmers
ville, Texas. the drawee bank.·testified through a deposition that he 
had known the accused about 15 years, that the accused had mainto.ined 
a checking account in his bank since l December 1942 1 that at the cloce 
of the books of the bank on 22 May 1943, accused had a credit balance 
of ~3.85. That when the checks referred to in the Specifications were 
presented for payment on 2 June 1S43, the credit balance of accused had 
been reduced to ~3.29, for which reas~n and because no credit arralli,;e
ment had been made between the bank and,accused, the checks were un
paid and returned marked "insufficient funds" (Pros. Ex. 4). 

The accused did not testify or make an unsworn statement, and no 
evidence was introduced by the defense. 
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4. a. Charge I, Specification - Absence without leave, in viola
tion of Article of War 61. The documentary evidence as embodied in duly 
authenticated extract copy of the morning report of accused's organiza
tion supports the finding of guilty of accused of absence without leave 
as alleged. 

b. Charge II, Specification - Failure to obey the lawful order of 
his superior officer e.s alleged, in violation of Article of Wa.r 96, · is 
established by the undisputed testimony of Ya.;or Lord who gave the order 
for accused to report on 2 June HH3 to Lieutenant Colonel Spitz, by 
accused's written acknowledgment of the receipt of the order, by the 
testi.>r.ony of Lieutenant Colonel Spitz that l[ajor Lord was authorized to 
issue the order, and that accused did not in fact report to Lieutenant 
Colonel Spitz until about 6 o'clock p.m., 8 June 1943. 

o. AB to Charge III, Specifications 2 to 5 inclusive, and the 
AdditiollB.l Charge and Specifications thereunder, the evidence as i~ple
mented by the stipulation clearly shows that the checks as described 
in the several Specifications were negotiated by the accused, that ac
cused received in exchange for the checks cash, lllerohandise or credit, 
and that each of said checks was dishonored and returned by the drawee 
bank marked "insufficient funds". The evidence shows that accused had 
maintained a checking account with the drawee bank since 1 December 
1942, that accused had known the president of the bank for 15 years, 
and that when the checks in the total amount of ~9.45 were presented 
to the bank for payment accused's credit balance had been reduced to 
~3.29. 

The accused has been founi guilty of uttering; the checks with the 
intent to 'aefraud, well knowinb that he did not have a.nd not intending 
that he should have funds in the bank for the payment of the checks. 
Broadly speaking, the only evidence which tends to show a fraudulent 
intent is that accused with a credit balance of approximately ~47 and 
without having ma.de any credit arrangement with the bank, by the nego
tiation of the worthless checks overdrew his account in the amount of 
;,;;26.16. 

The accused did not testify and no evidence was offered by the 
defense to offset such legal inferences as may properly be drawn from 
these facts. However, at the threshold of the trial the defense counsel in 
connection with a proposed stipulation, rnade this statements 

II 
• • • With 

, 
reference to the charges and ,specifications under 

the 95th Article of War r·am authorized to say that the ac
cused did draw and issue the checks described in the' specifi
cations, that he received value for them and that the payees 
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· would te,tify it prHent. that t~ oheob were returned marked 
'inauttioient f'unda.' He had no intent at arr:, time to def're.ud 
anyone and in ta°' u ha.• not done ,o. He has been, as J!l8.llY 
are, e:icoeedingl7 oarel••• in th• handling of hia bank aooouut. 
I am making ·thil otter with a 'View to expediting this trial 
a.a muoh a• possible.• (R.13).

. -

The oheoka, separately and oolleotively, were to~ a relatiTely small 
amount.. All of them were iaaued between 23 and 28 1.ky 1"943. The a.oouaed 
wu tried. on 8 July .1943. The toregoillg stat81Jl,8nt.made in behalf of ac
olloled. indioatea that the oheoka had been paid before the trial. That . 
the oheoks-were paid is shown by reterenoe to the allied papers accom
panyi:cg the reoord ot trial. Restitution is, of oourse, no defense; 
but theae oiroums tanoes, the· relatively sma.11 amount · of the oheoka , the 

. fa.ct that a.ooused in good faith maintained an a.c·oount a.t the bank on whioh 
the checks were drawn, and the fact that accuaed had known the president 

. ot this bank for more than 15 yea.rs, convince the Board of' Review that 
there is no sound legal basis in law or in fact to support the finding 
ot fraudulent intent. The evidence·showa beyond a rea.aonable doubt the 
wrongful failure ot.. accuaed to ma.intain a sufficient bank balance to 
meet the cheek• described in the Specifications of Charge III and the 

· Additional Charge, an offense in 'Violation of Article ot War 96 (CM 
22848.0, Smith). 

6. The aoouaed 1' 30 years and 8 months of age. The record• in 
the Office ot The .Adjutant General show tmt accuaed wu graduated from 
Farmersville (Te:icaa) High Sohool in 1928 and from Texas A & 1l College 
(Bachelor of Scienoe) in 1932. H9 was appointed a second lieutenant, 
Infantry Rea~rTe, 28 May 1952, reappointed 28 Mly 1937, and was dis-

·-· charged 30 June 1937 tor failure to answer offioial col!!U).unioations. 
Be was County Agricultural .Agent, Texas, 1933-1938, School Superintendent 
1938-1941. He was inducted into the military service 14 larch 1942, com;.. 
missioned temporary second lieutenant, Infantry,.Arm;y of the United States, 
upon graduation from Infantry School, Fort Benning, Georgia, 21 October 
1942, promoted to temporary first lieutenant, J.nny ot tho United States, 
28 Ma.y 1943. In reoommendin, accused for appointment to Officer Can
didate School, his comma.nding officer stateda 

•1. •••This man is a sincere, hard-working soldierJ he 
handles his men easily and is a good i.natructor. 
2. Applioa.ttt's qualitiea of leadership are outstanding. 
3. Character of applicant is Excellent.•••" 

Colonel K. G. Eastham, Transportation Corps, in recommending accused for 
promotion to grade of first lieuteDant, stated in part• 
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"By my lmowledge of the circwnsta.nces, Lt. Ralph, by actual 
outstanding performance of duty for a period of at least six 
months, has demonstrated his fitness f6r promotion to the 
next higher grade and his capacity for its responsibilities.n 

6. The oourt was legally constituted and had jurisdiction of the 
person and the subject matter. Except as noted, no errors injuriously 
affecting the substantial rights of the accused were oonunitted during 
the trial. In the opinion of the Board of Review the record of trial 
is legally sufficient to support the findings of guilty of Charges I 
and II and their Specifications, legally sufficient to support only so 
much of the findings of guilty of Speoifioations 2,3, 4 and 5 of Charge 
III and the Specifications of the .Additional Charge as involves findings 
that accused wrongfully failed to maintain a sufficient bank bale.nee to 
meet the ohecks therein described in violation of Article of War 96, 
and legally sufficient to support the sentence and to warrant confirma
tion thereof. Dismissal is authorized upon conviction of violation of 
Article of War 61 or 96. 

Judge A4,vooa.te. 

, Judge Advocate • 
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1st Ind. 

War Department, J.A.G.O., 14 SEP 1943 - To the Secretary of }Va.r. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in·the case of 
First Lieutenant Donald R. Ralph (0-1298211), Transpo~tation Corps. 

2. I concur in the opinion of the Board of Review that the record 
of. trial is legally sufficient to support the findings of guilty of, 
Charges I and II and their Specifications, legally sufficient ta support 
only so much of the findings of guilty of Specifications 2,3,4 and 5 of 
Charge III and the Specifications of the Additional Charge as involves 
findings that aooused wron€;fully failed to maintain a sufficient bank 

-balance to meet the checks therein described, in violation of Article 
of War 96, and legally sufficient:; to support the sentence and to warrant 
confir:roo.tion thereof. I recommend that the sentence be confirmed but 
that the execution thereof be suspended during the pleasure of the Presi
dent. 

3. Inclosed are a draft of a letter for your signature transmitting 
the record to the President for. his action and a form of Executive action 
designed to carry into effect the recommendation hereinabove made, sh'.:>uld 
such action meet with approval. 

Myron c. Cramer, 
Mljor General, 

3 Incls. The Judge Advocate General. 
Inol.1-Record of trial. 
Incl.2-Draft of let. for 

sig. Seo. of War. 
Inol.3-Form of Ex. action. · 

(Findings disapproved in part in accordance with recommendation 
of The Judge Advocate General. Sentence confirmed tut execution 
suspended. G.C.M.O. 311, 15 Oct 1943) 
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WAR DEPARTMENT 
.Army Service Forces 

In the Office of The Judge Advocate General (lll) 
Washington., D. c. 

SPJGH , ! 4 AUG 1943CM 237782 (f,J) 
U N I T B D S T A T E S ) EIGHTH SERVICE COMMAND 

) 
v. ) · Trial by G.C.M•., convened at 

) Camp Hood., Texas., 8 July 1943. 
Private ROY A. PF.ENTISS ) To hang by the neck until dead. 
(31043021.)., Station Complement,) 
Camp Hood., .·Texas. . ) 

-------------~---------------
OPINION of the BOARD OF flEVIEI'/ 

HILL, DRIViR and LOTTER.HOS, Judge Advocates -~~---~-~~~--·~~-
l. The· record oi' trial in the case of the soldier named above has 

been examined by the Board of Review, and the Board submits this., its 
opinion, to The Judge Advocate General. 

2. 'l'he accused was tried upon the following Charge and· Specification: 

CHARGE: Violation of the 92nd Article of War. 

Specification: In that Private Roy A. Prentiss., Station Complement., 
. Ca'llp Hood, 'fexas., then a member of Company c., 643rd 
Tank Destroyer Battalion., did., at Ca.mp Hood., Texas., 
on. or ab.out April 5, 1943, with malice aforethought., 

• . willfully, deliberately, feloniously., unlawfully 
and with premeditation, kill one Technician Fifth 
Grade Uoyd w. Knapp., a human being., by shooting 
him with a pistol. 

· · He pleaded not guilty t'o· and was found guilty of the Charge and Specifica
tion•. Evidence of one previous conviction by a sumnary court-martial of 
being absent without leave for one day, drunk and disorderly., and insub
ordinate was introduced. He was sentenced to hang by the neck until dead. 
Tne reviewing authority approved the sentence and forwarded the record 
of trial for action under •Article of Vlar 5oi9. The record is here con
sidered as forwarded for action under Article of War 48. 

3. The evidence for the prosecution shows that on 5 April 1943 the 
643rd Tank l)estroy~r Battalion was in bivouac at Table Rock Camp on the 
military reservation of Camp Hood, Texas. Technicians 5th Grade vrilliam 
E. Kitto and IJ.oyd Knapp and the accused., members of the organization., 
had known each other for about a year and four months and Knapp and accused 
were on very friendly terms. At about 9:.00 p.m. Kitto was ordered to take 
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a: jeep and report at the gUt!rd tent to Knapp, who was acting as Provost 
Sergeant. Ylhen Kitto drove up to .the guard tent accused and Knapp were· 
talking in a friendly manner and the latter said •I am taking Lucky 
(nickname of accused) to camp•. Accused got into the back seat of the 
jeep and Knapp sat in the front seat beside Kitto who was driving. 
Knapp was ar+ned with a .45 calibre automatic army pistol which he carried 
in a holster on his right hip. They started .out toward camp,' and accused 
and Knapp talked· and were •kidding• about riding motorcycles. When they 
had traveled about a mile. and a half accused leaned over, grabbed Knapp's 
pistol from the holster, ~at back on the left hand corner of the rear 
seat and pointed the pistol at Knapp, who turned around, held out his arm 
arid said •Come on Lucky we are friends•. Accused fired· the pistol and·· 
Knapp grabbed himself, groaned and fell out of the jeep. Accused then 
pointed the pistol'at Kitto, swore at .himand.told him to •go on or I 
will· shoot you too•. Kitto refused to drive o;i, remarked that Knapp . 
was badly hurt and would have to be taken to the •Medics•. At Kitt'o1s 
request accused helped,lifb Knapp, who was unconscious, into the jeep• 

. Kitto turned the vehicle around and drove back to the Battalion area. 
Accused pointed out a road to the •Medics• and Kitto turned in' on it but 
shortly thereafter accused, who had retained possession of the pistol, 
said •I have made a mess of rrry life haven't I• and Kitto heard a shot. When 
he looked .arolllld accused was lying with his head on the tool box bleeding 
from the head. Kitto drove on to the Medical Corps tent 'Where Knapp and· 
accused were both pl8:ced in an ambulance ~d taken to Camp Hood (R. 15-201 

2.3-24). 

Y,napp was- dead when the ambulance reached the station hospital. at 
about 10:00 p.m. An autopsy made the next day disclosed that the bullet 
had gone through the bicep muscle of his left.arm, entered the body on the 
·1eft side below the fifth rib, and lodged just under the skin on the right 
side·exterior to the seventh rib. The bullet had penetrated and left a hole 
in the aorta and death resulted from internal. hemorrhage 'Within a few · 

-iriin-qtes after the wound was inflicted. Accused.,.when taken from the am-· 
bulance, was suffering from a penetrating head wound and a.wound o! exit•. 
He was transferred to Mccloskey General Hospital. for surgical treatment. 
A ~pecim.en of blood was taken from accused for an a:J_cohol test but the. 
specimen w;iS not properly preserved and the test was not completed (R.· 6-13, 
Eics •. B and 

. 
c). · . . . · · . · . · . ·. 

Kitto had seen accused when the latter was drinking on several oc
casions prior to 5 April 1943 and on such occasions accused did a lot of 
loud talking. He was talking loudly when he. came out of the guard tent 
with Knapp and ·in the· opinion of Kitto, was drunk then (R. 21-22). 

' . 
4. ;.; For the defe~se the evidence was substantially as follows: 

a. Aftei- explaining that a number of witnesses, whose sworn written 
statements had been taken in connection 'With a line of duty report on 
accused, ha,d been •removed from this station" and the material. evidence 
which they could give, if present, was not available to the court, defense 
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counsel ottered the statements in evidence. Over objection or the 
prosecution they were received in evidertce and a number of them were 
read to the court (Def. Ex. B pages l-8). The statements read to the court, 
made by. the comnianding officer,.one first. lieutenant, two second lieutenants 
and £-0ur sergeants of the company of accused, show that accused an~ Knapp 
had both been motorcycle riders and through their. canmon interest, had 
become very ~lose friends. Accused was a,good worker but went on a drink-

,ing spree every two or three months and when under the influence of liquor 
was mean, a bully and very ha.rd •to handle•. On Saturday, 3 April 1943, 
when.Wormed that because of conditions in the company he could not have 
a thr&e day pass which he had requested, accused remarked to the company· 

. motor sergeant that •he was going anywaytt. Accused was not present for 
roll call Sunday morning or ,at any_ othe,r time that day :l was back in 
the company !or reveille on )(onday, 5 April, at which t he had a bad 
•hang over-. He was directed to remain within the company area but dis
appeared about noon and was gone for two or three hours. At about 8:00 

· p.m. he was observed in the Post Exchange, bare tooted and drinking beer 
with another soldier. He was brought before the Company Commander who 
ordered the Sergeant of the guard to lock him up for·two days. As accused 
was.leaving the room he dropped a cigarette on the floor ·and when the of
fic~r of the day ordered him to pick it up, refused to·do so, picked up 
a chair, and holding it up in a threatening manner backed into a corner of 
the room. He was persuaded' to put down the chair and leave quietly with · 
the guard. It was then about 8:30 p.m. Several of the signers o'f the 
statements under consideration asserted that accused was drunk or under 
the influence of-liquor at that time. According'to a certifi~ate of the 
hospital registrar (Def. Ex. B page 9) the records of Mccloskey General 
Hospital show. that when accused was admitted, suffering from a gun shot 
wound in the head at 12:05 a.m. on 6 April 1943, he was drunk (R. 34-38). 

Ji; On .the morning of 7 April Qaptain William T. Haverfield, Medical 
Corps, a •Neuro-Surgeon• at Mccloskey Hospital gave accused surgical treat
ment for his head injury. Accused had lost fran l to·2 ounces of brain 
tissue as well as considerable blood and was. suffering from shock. The 
wo·.nd appeared to have been caused by a bullet. Captain Ha.verfie;I.d re-

.moved the .fragments of bone and the pulpified portions of ·.the brain and 
·., closed the wound with sutures. Accused was unconscious for ten days, 

could not talk for a month and was unable to move his left leg and arm for
about -six weeks. · After a second operation involving the insertion of a 
plate to remedy a detect in the skull, accused had an uneventful recovery. 
Captain Haverfield examined accused from a neuropsychiatric point of view, . 
.found that accµsed had no recollection of what oc~urred on 5 April 1943, 
and expressed the opinion ·that his memory probably.would never be restored 

. as to the events of that dq. Captain Ha.\'erfi~ld a:L,so testi!ied that the 
continual <1X' habitual use of.alcohol would cause deieriorat:1.on o! the 
brain and affect the will power and ability to makedec1sians; and that 
the brain injury which a.cc'USed had suffered could lessen his moral and 
social ~nses and his ability to determine right £ram wrong.· On cross- , 
examination, h~ver, Captain Haverfield stated that in his opinion a~oused ,ras, 
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at the time of the trial, sane and responsible for his actions, and. ad
mitted that it was very unusual for a young man of the age of accused to 
suffer deterioration of the brain from habitual use of alcohol (R. 27-32). 

Lieutenant Colonel Guy G. Randall;. Chief of the Neuro-Psychiatric 
Department, McCloskey Hospital, and two other Medical Corps officers 
examined accused while he was convalescing in the hospital and the report 
of their examination, dated 28 June 1943 (Ex. D) was to the effect that
accused was mentally deficient, and a.moron of the·mentaI a~ of nine 
years and nine months; that he had chronic alcoholism; that he was not in
sane; and that he was ?onsidered responsible for his actions at the time 
of the report, and prior to the time he rece_ived his skull injury. .. 

. Colonel Randall who testified concerning the report, on. cross-examin
ation stated that the finding as to chronic alcoholism was not based upon, · 
any medical, pathological or mental symptoms but rested entirely upon 
what accused told the medical corps officers conducting the examination · 
and tthearsay statements in the record•. Colonel Randall furtner testified 
that the head injury had not changed the mental condition of accused in · 
any y,ay; · that in his opinion accused., at the ·time of the examination, . lmew 
tl:e difference between right and wrong; and that it was not common for · 
a man the age of accused to become a pathological alcoholic (R. :'.39-44). 

c. Accused testified that he had known Uoyd w. Knapp for a year and . 
four months., had seen him frequently., they had ridden a motor bike to
gether and were friendly. He did not remember being with Knapp on 5 
April 1943 or any other incidents with reference to the shooting of Knapp 
or of himself. Accused recalled that he had received a money order from 
his mother., that he had gone to Waco where .he drank rum and beer with 
another soldier., and that he had returned to·camp with a quart of •sea
grams". He remembered that the next morning after his return he drank 
whiskey in his tent at Table Rock Camp and got drunk, but •after I got --··· 
drunk I don't remember•. He last saw Knapp two days before •it happened• 
but had not seen him since. Accused -was twenty-two years old and had started 
drinking intoxicating liquor when he was !'lixteen. He drank every time he 
had a chance, which w-as often., and on every occasion.drank until he got · 
drunk (R. 47-50). 

5. The evidence shows that as Acting Provost Sergeant Knapp was 
takinG accused from the guard tent in the bivouat area of.their battalion 
to Camp Hood in a jeep driven by Technician 5th Grade Kitto, 'accused, ... 
who was in the rear seat, reached over to the front seat where Knapp was 
riding., lifted Knapp's pistol from the holster hanging on-his right hip, 
and shot and killed Knapp. ·· · 
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Wnile accus~d and Knapp were close friends and malice aforethought 
is an essential element of murder, malice does not necessarily mean hatred 
or personal.ill-will. toward the person killed•. The use of the word 
ttaforethought" does not mean that the malice must exist for any particular 
time before com.~ission of the act, or that the intention to kill must have 
previously existed.. It is sufficient that it exist at the time the act is 
coI:lllli.tted. Ealice aforethought may mean an intention to cause the death 
of or grievous bodily harm to-any person, or knowledge that the act which 
ca.uses death will probably cause the death of or grievous bodily harm to 
any person, althou:;h such knowledge is accompanied by indifference 
whether death or grievous bodily hann is caused or not (par. 148, MCM 1928; 
CH 234838, Blizzard). ' 

It was the contention of the defense that, at the time of the shoot
ing, accused was so drunk as to be incapable of entertaining the necessary 
intent but the facts, as disclosed by the evidence, do not bear out that 
contention. Accused, who had b2en drinking heavily, was, in the opinion 
of Kitto, drilllk when Knapp took him from the guard tent and the records 
of the hospital where accused was admitted show that he was drunk about 
three hours after the shootin.5• ~owever, the actions of accused clearly' 
indicate that he knew what he was doing at.the time of the commission of 
the homicide. At the guard tent he conve,rsed with Knapp in a friendly 
manner and as the jeep proceeded toward camp he and Knapp were •kidding11 • 

about riding motorcycles. After shooting Knapp, he turned the pistol on 
Kitto and threatened to shoot him if he did not drive on. Kitto succeeded 
in persuading accused that Knapp was badly hurt and should be taken where 
he could Get medical attention. Accused upon the request of Kitto helped 
lift Knapp back into the jeep and, as they drove back to the battalion area, 
directed Kitto as to which road to take to reach ·the medical tent. By 
his remark that he had made a mess of his life and his attempt at suicide 
by shooting himself in the head, accused showed that he had a conscious
ness of ~uilt and a proper appreciation of the seriousness of the crime 
which he had just committed. 

In the opinion of the Board of Review, it appears from the evidence 
beyond any reasonable doubt that accused shot and killed Knapp willfully, 
unlawfully, with malice aforethought and with premeditation and that, at 
the ti11e of the killing, the character or degree of the intoxication of 
accus~d was not such as to excuse him from the consequences of his acts 
or to render him incapable of entertaining the requisite intent. 

' 6. 'l'he Board of Review has given consideration to a letter request-
ing clemency for 'the accused, directed to the President, dated 10 July 
1943, Y,Titten by t.liss Belle Arney and attached to the record of trial.. 
Hr. Hodleigh H. Howd, a counsellor at law of Winsted, Connecticut, made 
an oral argument for the accused before the Board and Representative 
Joseph B. Talbot of Connecticut also appeared before the Board in behalt' 
of accused. · 
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7. '.i.'he Char.;e Sheet ~hows t;wr, t11e accused is 25 years of age 
and that he v,as :inducted 25 :.::arch 1941. · 

8. 'l'ne court was legf..lly constituted. No errors injuriously 
affect:ing t.o.e substantial ri,:;hts of accu.sed y,;:,re co=nmitted .during the 
trial. In t.o.e opinion of the Board of n.eviev, the record of t.ria1 
is legally sufficient to support the findings of guilty and the 
sentenca, a.Dd to warrant confirmation of the ~entence: The death penalty 
is authorized upon conviction of murder in violation of the 92nd Article 
of liar. 

Judga .A.dvocate 

Judge Advocate 

• 
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1st Ind. 

War Department, J.A.G.o., 1- SE.P 1943 - To the Secretary of War. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Private Roy A. Prentiss (31043021), Station Complement, Camp Hood,· 
Texas. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings of guilty and 
the sentence and to warrant confirmation of the sentence. As accused 
wa3 being transported in a jeep from the guard tent in the bivoua~ area 

·or his battalion to Ce.mp Hood in charge of Acting Provost Sergeant Knapp, 
he lif.ted Knapp I s pistol from its holster ar:d shot· and killed Knapp. 
}. short time after shooting Knapp accused shot himself through the head 
with the same pistol. Accused was drunk but not to such an extent as to· 
render him incapable of entertaining the requisit~ intent. The report 
of three Medical Corps officers, all Neuro-Psychiatric specialists who 
examined accused, shows-that although accused was sane and responsible 
for his actions both.prior and subsequent to the. time he received his 
self-inflicted brain injury, he is a moron of the n:ental age of 9 years 
and 9 Lonths. In viEnJ of all of the circumstances I recommend that the 
sentence be confirmed but commuted to dishonorable discharge, forfeiture 
of all pay and allowances due or to become due, and confinement at hard 
labor for the term of the natural life of the accused, and, that the 
sentence as thus commuted be carried into execution. 

3.· The United States Penitentiary, Leavenworth, Kansas, should be 
designated as the place of confinement. 

· 4. Inclosed herewith are the draft of a letter_ for your signature, 
transmitting the record to the President for his action, and-a form of 
Executive action carrying into execution the recounendation made above. 

c::_ . ~ -·----·----

3 Incls. ttrron C. Cramer, . 
Incl.1- Record of trial. Maj or Gen,·.1.'aJ., 
Incl.2- Dft.ltr. for sig. The Judge Advc,;;au· General. 

Sec. of War. 
Incl.3- Form of Action. 

(Sentence confirmed but commuted to dishonorable discharge, total 
forfeitures, and confinement for life. G.c.u.o. 225, 10 Sep 1943) 
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. Army Service Forces . 

In the Office of' The Judge Advocate General 
Washington., D. ·c. 
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SPJGN 
CM 237846 

-1 g. AUG 1943 
UNITED STATES 

v. 

) 
) 
) 

TRINIDAD SECTOR AND . 
. • BASE COMMAND 

Trial by G.C.M• ., convened at 
) 

Second Lieutenant ERNEST w. ) 
COLLDJS (0-5627 46)., Air Corps., ) 
316th Service Squadron., 99th ) 

waller ·Field., Fort Read., 
. Trinidad., B.W.I • ., 28 and 31 · 

~y-· 1943. :Dismissal. · ... 
Service Group. · ) 

OPINION of the BOlRD OF.REVlmf 
. CRESSON., LIPSCOMB and SLEEPER., ~e Advocates . 

. . . . , . 

l. The record of trial 1n the case of the ofi'icer named above has. 
been examined by the Board of Review and th_e. Board .sutmits this, 1ts 
opinion., to The Judge Advocate General. · . · · ... · 

2. The accused was tried upo~ the following _Charges and Specifi.~ 
tions: 

CHARGE I: Violation of the 94th Article of war. 

Specification l: In that Second Lieutenant Ernest w. Collins, 
Air Corps., 316th Service Squadron., 99th Service Group., · 
did, at San Fernando, Trinidad, B.W.I., on or about · 
February 6, 1943, knowing~ and~ appl,y to his 
own use and benefit, one one-quarter ·ton tour by .tour truck · 
of the value of about $752.50, proper-ey- of' the United States, 
furm,shed and intended for the milltar, service· thereof'• · 

. . . 
Specification 2: In that Second LieutenantErnestW. ·collins, · 

Air Corps., 316th Service Squadron; 99th Service Group; did,· 
at San Fernando, Trinidad., B.W.I .. , on or about February- ?-., 
1943, lmowingl,y and ~ appl,y to his o~ use and. 
benei'it., one one-quarter ton four by four truck of the 
value of about $752.50, propert;y of the frnited States, 
furnished and intEinded.for the m:µ.1.tary- service thereof. 

CHARGE II: Violation of the 95th Article Of:~. 

Speci,fication l: In that Second Lieutenant Ernest -W. Collins, 



().2)) 
Air Corps, 316th Service Squadron, 99th Service Group, 
did, 1n the uniform of an officer of the ArrtfY' of the 
United' States, at san Fernando, Trinidad, :s.Vl.I., on 
or about February 6, 1943, publicly associate with· 
Panchita Figaro, a common prostitute, lmown or con
structively known by him to be su~h, to the discredit 
of the milltary service. · 

Specification 2: In that Second Lieutenant Ernest w. Collins, 
• Air Corps, 316th Service Squadron, 99th Service Group, 

did, in the uniform of an officer of the Arnr;y of the 
united states, at San Fernando, Trinidad, B.w.r., ·on or 
about February 7, 1943, publicly associate 'With Panchita 
Figero, a common prostitute, known or constructively 
known by him to be such, to the discredit of the military 
service. i 

He pleaded not guilty to and was.found guilty of all Charges and Specifi
cations. He was sentenced to be dismissed the service. The reviewing 
authority approved only so much of the findings of guilty of Specifications 
1 and 2, Charge I, as finds the truck in each Specification to be of some 
value more than fifty dollars, approved the sentence artd forwarded the 
record of trial for action under the 48th Article of war. 

3. The evidence for the.prosecution shows that the accused was the 
assistant provost marshal at the Edinburgh Air Base, Trinidad, B.YI.I.: His 
duties required his presence from time to time in the. nearby town of san 
Fernando, whither soldiers stationed at the air base frequently adjourned for 
procreational recreatiQV.., facilities for vfuich abounded. The numerous 
house's of prostitution were constantly checked by the military police, to 
0 uell i.'P'lcipient disorders and to insure that adequate means lf8re provided
in each establishnent for cleanliness and sanitation., to promote which lat
ter a prophylactic station was also maintained under military supervision 
at a convenient location in the town (R. 34-35, 37,391 44, 52, 54). 

Among these places., the Union Hotel was notorious as a rendevouz 
for soldiers and prostitutes. Here, in addition to a bar, nre approximate
ly six bedrooms, for rent to men, who were free, having engaged one, to 
take women there for such purposes as they saw £it. 'lbese rooms were 1n 
demand., and each was frequently rented., in a single night, to T8rious suc
cessive customers. Fans of water., soap and towels were provided by the 
management, and an effort was made by the military authorities to see that 
soldier patrons were equipped with condrums., against contraction of venereal 
disease. The Union Hotel was included in· the routine. M.P. inspection of 
houses of prostitution., and was, in fact, visited more frequently than any 
of the others, because of its persistent violation of ~he regulation against 
selling rum after nine o•clock. Moreover its patrons 1'8re almost exclusive4' 
soldiers - few male civilians ever came there -,and the management had 
arranged with millta.ry police to clear the place of soldiers. each night at 
closing time - so that it could be closed (R. 12, 13, 16, 19, 24, 34-36, 
39-40., L;2, 44-50) • . 

-2-



(121) 

Several women ma.de a practice of spending so much o:t their 
time ill the Union Hotel as to become de:tiniteq identified with the 

. place. lbq were usually in the bar, where they were available as drink
ing companions and/or bed-:tell.ows for patrons, under the aITangements out,. 

· lined above. Among these habituees was Panchita Figaro, a short, stocky 
native girl - but lighter in color than .sane ot the natives - who:, accord
ing to the proprietor, visited his place very often, associating with 
•boyi'r1ends11 .in general. He characterized her as an irresponsible girl, 
one of those 11girls that realq don•t care to be too much responsible for 
themselves. Girls that would go out entertaining friends and. having a time 
regardless of whatever reflection it may be." He would not'call her a 
prostitute, since he was an English subject, and., under the English law, 
such a characterization might involve him in a serious action, in the absence 
o:t proof that she had· committed prostitution in his presence. However; . 
Sergeant James A. Burgess, who had been on military duty in San Fernando 
for five months., testified that he had seen Panchita go into rooms -at the 
union Hotel with soldiers at least twice; that he had seen her there daiq 
on his routine inspection trips; that she seemed to stay there at all times; 
tha.t she had told him she did not charge soldiers for sexual intercourse but 
took whatever they wished to give; that the Union Hotel was generalq lmo"ftll 
to be a house of prostitution; and that he had been accosted and "proposi
tioned" by the girls there (R. 12-13, 15, 20, 21-23, 351 37, 42-51). 

On 6 February 1943, a quarter ton, four by four u.s. Anrry jeep 
with driver., was assigned by the Edinburgh Field 1.Iotor Pool to the 10th 
Bombardment Squadron., for general use. About seven o'clock on the evening 
of 6 February 1943, Corporal Nelson G. Kiesling., assigned as driver along 
with the jeep, drove captain Wilson Sparhawk of the 10th Bombardment Squad
ron and the accused., both wearing their uniforms., in this particular vehicle., 
from Edinburgh Field to San Fernando. After various stops., at about 10:15 
they reached the Union Hotel, ~ch the officers entered., leaving the drlver 
in the parked jeep. The accused., by pre-arrangement, met Panchita at the 
bar., where they engaged in conversation., while captain Sparhawk treated 
Sylvia, another native girl., to drinks. There were two enlisted men at the 
bar., and a number sitting in the next room., ~inking (R. 8-91 20, 24-25, 27, 
28., 54, 59, Ex. 1). 

Muriel., a third native ~man., joined the two officers and their 
companions; and the five of them left the bar., passing t.11rough the adjoin
ing room to the accompaniment of remarks and laughter from the soldiers 
sitting there; then., down the stairs and into the jeep. Panchita sat in 

·the back seat between the accused and b'Uriel, Sylvia in front bet,veen the 
corporal and the captain. They drove three or four miles·out of town before 
they stopped the car., the accusea and Panchita remaining on the back seat 
'ffl'lile the other four alighted and vanished in the darkness. Panchita had 
seen the accused many times before this night - and cared for him. There 
in the car after they had discussed a house in Spring Vale., where he ms 
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11•to· Jtay with me., r,ay my rent and support me"., she testified., * * * 
he gave me ten dollars to get the place., to get the hou~e. 11 Incid~ntal:cy'., 
she later rented and occupied 1t. When the others returned., the accused•s standing beside the car urinating., 'While Panchita was fixing her 
clothes. Having dropped the three girls :in to,m shortly before midnight., 
the two o.tficers and their enlisted driver visited the proplvlactic sta
tion., where., in Corporal Kiesling's presence., the accused took a proph;r
lactic (R. 9-10., 12., 13-15., 20-23., 25-Zl., 66-68). 

' 
The .toll.owing nigh\ - 7 February i943-a quarter ton four by 

.tour Willys u.s. A.rmy jeep "r..18 assigned by the motor pool :to the accv.sed., 
who, as assistant provost marshal., was authorized to request transportation 
and drive government vehicles assigned to him. _With Sergeant Herman F. 

·Hnollenberg.,.Commander of the Guard., ~d:inburgh Afr :sase., he drove to sa.n 
Fernando in uniform., aITiving at about seven o'clock. There., after patrol
ling the streets :tor a vmlle., making routine inspections., they final:cy'., at 
about ten twenty., parked at ·the Union Hotel., a usual stop. Twenty minutes 
later., Panchita and Muriel were seen leaving the hotel., followed by the 

. accused and Sergeant E):lollenberg. All four got into the jeep. When they 
stopped outside-the city., the sergeant and Muriel got out of the back seat 
and 111Rllked)'up the road a little ways". Shortly thereafter., the party re
assembled., and the ac;;cused drove the jeep back to to1m (R. 17-19., 21-22., 
29-38., JI)., .t.2~3., 5'.1-64., Ex. 2). 

Each vehicle involved cost the Government $752.50 new., and' had 
been driven about .30 days. '.I.bis cost figure appears at the top of the 
service record of each vehicle (R. 57-58., 61). 

4. 'lhe evidence for the defense consists of the testimoey of Major 
McKeever., ·Conmanding Officer or the 10th Bombing Squadron., that on 6 
Februa~ 1943., his organization had one jeep 11assigned to the orderly 
room". According to established custan, the trip ticket assigned this 
vehicle .to M:ljor McKeever., and he made the squadron adjutan."t responsible 
for dispatching it to officers of his squadron., who were allowed to use 
it to leave the· post in the evenines, if they were going out for·author
ized recreation., or on official business., or 11anyth:µig like that11 • captain 
Sr,arhawk was a member o.r !&ljor 1!cKeeve:r's organization:., the accused was not. 
Officers o! the 10th Bombing Sq_uadron., to whom this· jeep was assigned., were · 
"checked" as. to what other officers., if any., they wanted to take with them., 
but the vehicle was not assigned to these other officers. They were just 
.taken as r,assengers. Every morning., the squadron officer to whom it had 
been last assigned., returned the jeep to the motor pool for its regular 
morning checkup (~.- 63-65). 

5. 'lhe accused., a.t'ter being duly advised as to his rights as a 
,,witness., elected to l'Elll&in silent. 

6. Specification 1. Charge I., alleges that the accused on 6 February
• 
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1943 lmow:i.ngly and willfully applied to his own use a quarter ton four 
by four amy truck, the property of the ·United States. The evidence 
.clearly indicates that the vehicle in which the accused rode on 6 Febru-
ary 1943, was assigned exclusively for the primary use of officers o:f the 
10th Bombing Squadron. Officers of that organization only were eligible 
to obtain the use of it; and those who exercised this privilege were re
sponsible for its care., custody., and return to the motor pool for ita 
daily check up. Ylhen an officer of the 10th BombiD.G Squadron who had thus 
acquired custody of the vehicle 11wanted to take with him" other officers, 
the vehicle was not assigned to ti.,em; they were just taken as passengers. 
Under the circumstances disclosed by the record, the accused was captain 
Sparhawk' s. passenger, the driver subject to Captain Sparhawk•.s orders only; 
and such wrongful application as was made of this particular 'Vehicle on 
6 February 1943., was not attributable., as an offense., to the accused. 

?. Specification 21 Charge I, alleges misapplication to the accused's 
own use on 7 February 1943 of a government vehicle described therein., mili
tary property of the United States of the value of $752.5(). Every, element 
of the offense is clearly shown. The vehicle was procured and driven by 
the accused by virtue of his status as Assistant Provost Marshal, Edinburp 
Air Base. After properly employing it in performance of official duties, ' 
he lmowingly and willfully diverted it to his own use. 'While the cost to 
government of the new vehicle was the only substantial proof of value, and 
'While a month's use and concomitant depreciation were sho"ffil., 

"The standard of yalue of Government articles of a dis
tinctive character., made especially for use in the mill-. 
tary service*** is the replacement cost~**• 
CU 194353 (19Jl)." (par. 452 (l4), Dig. Op. JAG, 1912-
1940)• 

Moreover, according to general:cy applicable standards, the difference be
tween the value of the vehicle new and its value on the date of· the offense 
would not, under the evidence., be great enough to constitute the variance 
material, in a case of misapplication (CM l45J31); ibid• ., Dig. Op. JAG, · 
1912-1940). The evidence amply supports the finding of value in excess of 
$50.00. 

8. Specifications 1 and 2, Charge II, allege public association llith 
Pa.nchita Figaro., a common prostitute., known by the accused to be such, _on 
6 and 7 February 1943., respectively. The offense described is closely akin 
to one mentioned in the Manual among other instances of violation of Article 
of v,ar 95, viz. "public association with notorious prostitutes". In fact, 
Sergeant Burgess• testimony tends to establish Fanchita•s notoriety., as 
well as her promiscuity., which latter character:i:stic is pe:maps more nearly 
involved in the connotation of the epithet, "common". 'lhis evidence - that 
_the girl was an habituee of a notorious brothel, seen there daily drinking 
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with soldiers and, on more than one occasion, accompanying them to their 
rooms, according to the custom of the establishment - would support a 
finding that she llSS well-recognized and generally known as a prostitute, 
and hence, in this sense, a notorious one. The proprietor•s reluctance to 
so characterize her -was based on grounds that might well be regarded as 
impliedly corroborating, rather than re.futing, Burgess, conclusions. r.'.ore
over, Fanchita•s and her associates• conduct, to which Corl)oral I~iesling 
and Sergeant Knollenberg testi.fied., was such as to create a·public recog
nition of her status; and the laughter and remarks of the soldiers. sitting 
and dr:Lnld.ng ·in the Union Hotel as the accused was escorting her past them., 
were.hig~ signi.ficant. The evidence presents a definite picture o.f an 
officer associating on terms of obvious intimacy, in a 'public - albeit dis
reputable - place, in the presence of various enlisted men, with a woman 
known by them and him to be a common prostitute, according to the generally 
accepted use of the term. His routine duties as provost marshal render it 
:inconceivable that he should have been ignorant of Panchita•s reputation; 
and his prompt prophylactic treatment after his trip to the country with 
her, confirms this inference of his realization of her status. 'i'he nature 
o.f militar;r police duty in San Fernando rray l1ave corroded the accused•s 
awareness of the standards of public behavior which the Arm:;r requires of 
its o.fi'icers under all circumstances, .following the classic pattern of 
degeneration i.lmnortallzed by Pope in the following couplets: 

"Yice is a monster o.f so frightf'ul. mien, 
As, to be hated, needs but to be seen; 
Yet seen too oft, familiar with her face, 
we first endure., then pity, then embrace." 

Regardless., however, o.f the apparent~ demoralizing influence of tropical 
laxity, and duties involving continuous (and, in a sense, complacent) 
official contact with its rawer phases., the pleadings and the evidence so 
unquestionab~ describe conduct unbecoming an officer and a gentleman within 
the meaning of Article of War 951 as to require affirmance of the conviction. 

9. The accused is 35 years or age. War Department records show 
enlisted service from 8 Js.nu.ar;r 1942 until temporary appointment as second 
lieutenant., Army o.f the Ulited States, 16 September 1942. 

10. '.I.he court was legally constituted. No errors injuriously 
affecting the substantial rights or the accused were committed during the 
trial. In the opinion of the Board of Review the record of trial is not 
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legally suf.ficient to support the findings of &ruilty of Specification 
Charce I; legally sufficient to support the findings of guilty of the_ 

re:naini.ne Specifications and both Charges; la6ally sufficient to support 
the sentence and to warrant confirmation thereof. A sentence of dis
missal is authorized upon conviction of a violation of Article of War 
94 and is mandatorJ upon conviction of a violation .of Article of 1,Tc!.r 95. 

Judge Advocate•
• 

Judge Advocate. 
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let Ind. 

War Department, J.A.G.0.,14 OCT 1943 - To the Secretary of War. 
' 

1. Herewith trruismitted for the action of the President are 
the record of trial and the opinion of the Board of Review in the case 
of Second Lieutenant Ernest W. Collins (0-562746), Air Corps, 316th 
Service Squadron, 99th Service Group. 

2. I concur in the opinion of the Board of Review that the re
cord or trial is not legally sufficient to support the finding of 
guilty or wrongfully appropriating a Government truck as alleged in 
Specification l, Charge I, legally sufficient to support the other 
findings, legally sufficient to support the sentence, and to warrant 
confirmation thereof. I recommend that the finding or guilty of 
Specification 1, Charge I, be disapproved, and that the sentence of 
dismissal be confirmed and ordered executed. 

3. Inclosed are a draft or a letter for your signature, trans
mitting the record to the President for his action, and a form ot 
Executive action designed to carry into effect the foregoing recom-
mendation should it meet with your approval. . • · 

e-........_._~,....__ 

Myron C. Cramer, 
Major General, 

3 Incls. The Judge .Advocate General. 
Incl.1-Record of trial. 
Incl.2-Dft. ltr. for 

sig. Sec. of War. 
Incl.3-Form of action. 

(Finding of.guilty of Specification 1, Charge I disapproved. 
Sentence confirmed. G.C.M.O. 371, 15 Nov 1943~ i 
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. WA.R DEPARTLU!NT 
Army Service Farces 

In the Office of The Judge Advocate General 
'\fa.shington, D.c. (127) 

SPJOQ 13 AUG 1943CK 237858 

UNITED STATIS ) TRINIDAD SEX:T<n AND BASE COMMANDl.· PCBT-OF-SPAIN, "mINIDA.D, B. W. I. 
v. 

Trial by G.C .M., conTened at 
Captain WILSON A. SPARHAWK ) Waller Field, ·Fort Read, . 
(0-319911)., ilr Corps. ) Tr:1D1dad, B.W.I., 3 and 7 Jay 

) 1943. . Dismissal 

--·----
OP!NICfi of the BOA.RD OF REVm6 

ROUNDS., HEPBURN and FREDI!IUCK., Judge Advocates • . 

l. The record of trial in the case of the officer named above has 
been e:xamined by the Board of Rerl8W' and the Board submits this., its 
opinion., to The Judge Advooate General. 

2. The accused was tried upon the foll.owing Charges and Speci:fi
cationss 

CH&RGE Is Violation of the 94th Article of War. 

Specificatioo ls In that Captain Wilson A. SJ:arhawk., .l1r Corps, 
10th Bombardment Squadrcm~ 25th Bombardmmt Group., did., at 
san Ferna.ndo, Trinidad., B. W. I., en ar about February 6., 
1943, knowingly- and willfully apply to his awn use ·and bene
fit me on~ter ten four by four truck of the value of 
about $752.50, property- of the· United States, :furnished and 
intended for the military service thereof. 

Speci:fication 21 In that Captain Wilson A. ~rhawk, Air Corps, 
10th Bcmbardment Squadron, 25th Bombardment Group, did, at 
San Fernando, Trinidad, B. w. I., en or about Februa.r;y- 8, 
194.'.3, knowingly- and willfully apply to his offll use and bene
fit one cne-half ten four by .four carryall truck of the 
value of about $992.00, proper:ty of the United States, fur
nished and intended for the military service thereof. 

CHARGE Ila Violation of the 95th Article of War. 

Specification ls In that Captain Wilion A. Sparhawk, ilr Corps, 
10th BombardmmtSquadron, 25th Bcmbardment Group, did, in 
the uni.farm of an officer· of· the J.:rm:{ of the United States, 
at San Fernando, Trinidad, B. W. I., on or about February 



{128) 
6, 1943, publicly associate with one Sylvia Jackson, a 
common prostitute, known or constructively known by him 
to be such, to the discredit of the military service. 

Specif'icatio11, 2a In that Captain Wilson A.. Sparhawk, .Air Corps, 
10th Bonbardment Squadron, 25th Bombardment Group, did, in 
the uniform o! an o!ficer of the A:rmy of the United States, 
at San Fernando, Trinidad, B. w. I., on or about February 
8, 1943, appear in public in association with and embrace 
one Muriel Hudlin, alias Ull.alie, a common prostitute known 
ar CCl'lstructively known· by him to be such, to the discredit 
of the military service. 

He pleaded not guilty to and was found guilty of .all the Charges and 
Specifications except the words "and embrace" in Specific:1tion 2 of 
Charge II. No evidence of previous convictions was submitted. He was 
sentEllced to be dismissed the service. The reviewing authority approved 
only so much o! the findings of guilty of Specification 1 of Charge I 
as finds the accused guilty of having at the place, time, and in the 
manner alleged, knowingly and willfully applied to his own use and bene
fit cne one-quarter ten truck of the kind and CMnership alleged of some 
value more than fifty doll.a.rs {$50.00), · and only so much of the findings 
of guilty of Specification 2 of Charge I as finds the accused guilty of 
having at the place, time, and in the nanner alleged., knowingly and rlll
.tul.ly applied to his own use and benefit ooe one-half ton truck of the 
kind and ownership alleged of some value more than fifty doll.a.rs ($50.00). 
The reviewing authority approved the sentence and forwarded the record · 

· o! trial for action und.er Article of War 48• 

.'.3. The competent evidence for the prosecution shows that on the 
.evening of 6 February 1943 about ? p.m. Corporal Nelson G.· Kiesling of 
the 10th Bombardment Squadron stationed at Eiiinburgh Field, Trinidad, 
drove the accused and a Lieutenant Collins in the loth Bombardment 
Squa.dron "jeep• to San Fernando, Trinidad., where they visited a club 
and several hotels, returning to the field about l2aJO a.m. (R. 38-.'.39). 
Upon their return the three visited the prophylactic station for treat
ment (R. 40). He denied that at any time during the eV'ening any women 
were passengers in the "jeep11 • It appears that a dispatch ticket is 
issued every morning for the vehicle and tUined in to the motor pool 
the following morning. The vehicle itself is kept by:the organization 
all of the time {R. 50., 51). Corporal Kiesling was an authorized driver 
for the vehicle (R. 38). The jeep was used by the officers and orderly 
room personnel of the Squadron of which Kiesling was a member (R. 51). 

At about 9 o'clock an the night of 6 February 1943 one Sylvia 
Jackson, a native colored girl, saw the accused and a lieutenant enter the 
Uniai Hotel at san Fernando and go to the bar upstairs (R. 9,10.,25). The 
accused then ca.me back to the table at which Sylvia Jackson was sitting 
and asked her into the bar to have a drink and to meet his friend (R.10). 
Sylvia complied, and the accused ordered drinks and asked Sylvia to call 

-2-

http:38-.'.39
http:doll.a.rs
http:doll.a.rs


(129) 

"--0ne of the girls", Muriel (R. lo). That same evening Panchita Fi:;ero, another 
native girl, also saw the accused go to the bar at the Union Hotel and saw 
him talking to Sylvia, as she says, at about 10:30 p.m. (R. 18). The ac-
cused was wearing a. khaki suit - - his unifonn (R. 10, 18). 

Sylvia went looking for .l.iuriel and returned to tell the accused she was 
not there and saw the lieutenant ta.lldng to Panchita. The two officers told 
the girls to hurry with their drinks and to take a ~ive with them (R. 18). 
Also at the bar were two soldiers and the proprietor of the hotel (R. 10). 
At some time (not stated) Euriel, a native colored girl, appears to have 
joined the group. Finally, the group consisting of the accused, the lieutenant, 
Sylvia, l:ruriel and Panchita. left the bar (R. 10)' and passed through another 
room with tables at which there were about twelve soldiers, sittinb and 
drinking (R. 10, 19, 32). As they did so some of the soldiers called out 
to Muriel, ma.de some rem.arks, and then laughed as the ~oup went downstairs 
(R. 10, 11). 

Downstairs and outside the hotel they all climbed into a II jeep" (R. ll, 
19,_33). The "jeep" was driven by a corporal (R. ll, 20). Sylvia sat in 
front between the driver and the accused (R. 11, 33). Panchita, 1:uriel 
and the lieutenant sat in back (R. 11, 33). The vehicle, referred to as na 
jeep", was described as having a "back seat, sinGle one with'bvo raisings on 

, the sides", ntwo seats in i'rontl', "light green" with a "canvas top" (R. ll). 
It also had painted on the right end of the dash board inside and just under 
the windshield white letters "USA", about an inch in size (R. ll, 13, 15). It 
was described as an "Army jeep" (R. 21) and as the property ofthe American 
government, marked "USA" (R. 13). The defense stipulated that the witness, 
Sylvia Jackson, properly described a "jeep" (R. 16). She subseq:.iently pointed 
out a njeep" standing outside of the court room (R. 1?). The 1)<;'1rties stipu
lated that a one-quarter ton, four by four truck, (conunonly called a 11 jeep") 
in operating condition, is worth more than fifty dollars (P.. 48). 

The group of five and the enlisted criver drove a little way out of 
town to the countryside (R. 20) into a dark little street or trace and at 
the direction of the accused stopped (R. ll, 20). T::e accused and Sylvia 
got out of the jeep (R. 31), took a raincoat and walked to a point a s:iort 
distance from the car (R. 11, 20, 21, 31) where accused s11read t;,e raincoat 
on t!18 growid (R. 11, 20) and started to make love to Syh·ia by putting his 
anns around her shoulders and coaxing her (r... 12., 20). According to Sylvia 
they -i,ad sexual intercourse tR. 12). Sylvia and the accused then arose., re
turned to the jeep and searched for the drivar (R. 12). 

In the meantime Panchita had remained in the jeep with the lieutenant 
(R. 20). Y.1hen Sylvia and the accused returned, Panch:i,ta was sitting tidying 
herself (R. 11). liuriel paired vli th the driver - whom she did not know 
(R. 31)~- and had intercourse with him (R. 33, 56). Upon returning to the 
jeep the accused turned the light upon the driver and Huriel then at the 
same place where the accused and Sylvia had been (R. 12). They jumped up 

,and returned to the jeep. The group then returned to San Fernando (R. 12). 
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On 8 February 1943 about 10:15 p.m. Sergeant James A. Burgess was 

on duty as an M. p. at the Union Hotel, San Fernando, closing the hotel up, 
when the accused and two lieutenants came in the hotel and went back to .the 
bar and talked to some girls. Sho~tly thereafter the accused, the two 
lieutenants, and. two girls came out of the hotel, walked doll?l· the stairs 
and stood on the sidewalk at the 1:X>ttom of the steps. Burgess heard accused sa;} 
that he wondered 'Where his car was, so he .flashed his £+ash light on the 
accused from 'Where he stood on the porch and told hill-that the driver had 
told him· (Burgess) that he 118.s going to get some tape or other object about 
ten minutes previously and would return. About five or ten minutes later the 
car arrived and the five people described got in and were driven off' (R. 23). 
He described the car as a "reconit car with glass all around its sides and· 
over defense counsel's objection 118.S pennitted to state that it was the. 
property of the United States Aney (R. J3). The basis of' his knowledge of 
ownership was not disclosed. There were no numbers on the/· car to identify 
it, and although he made an extensive investigation he was unable to iqentify 
the vehicle (R. 25), nor tell what car it was (R. 28), nor to say fran whence 
it had come (R. 26). He based his conclusion that it 118.S a Government vehicle 
upon the fact that it.was being driven by a soldier, and because he had never seen 
any other car like it other than an Arrrr:r car. He was •pretty sure~ it·was 
an Anny vehicle (R. 29). . · · 

The two 6irls in the group with accused were Indian Rita and Muriel 
Hudlin, ·who is also known as Marion and Ullalie (R. 24). There. was no dis
order or disturbance. The witness never saw them again after they drove 
off' until some days later when he made a personal investigation on.the quiet 
and interviewed the girls (R. 28). 

Muriel Hudlin was called as a witness and related that she and Sylvia 
went for a ride in a jeep on Saturday: night (6 February 194:l,. Sylvia ac
companied accused out of the hotel. Muriel wept out alone (R. 32). On 
8 February 1943 she again went for a ride with accused and Sylvia in "the 
jeep". This time Lt. Collins and Panchita went along (R. 32). She 1Vas .not· 
sure of the dates. The jeep was subsequently stopped and the couples paired 
off'. She had sexual intercourse with the driver. She did not see llhat 
occurred between the others(~. 34). . 

It was stipulated that a one-quartor .ton, four by four truck canmo~ 
called a jeep, in operating condition, is worth more than $50, and that a 
one-half ton, four by four, truck commonly called.a carry-all,.in operating 
condition is ,vorth more than $50 (R• 48). 

In order to prove that Sylvia and Muriel were camnon prostitutes the 
prosecution called as a witness the son of the proprietor of' the· Union 
Hotel. He testified that he was joint manager of the hotel, He knew the 
two girls and in his opinion classified them as irre1ponsible but-not as 
prostitutes. q irresponsible he meant that they would be seen with various 
boys and men and "might entertain them in any fashion or mood suitable to 
themselves" (R. 42). He refused to take the liberty of' calling a woman a 
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prostitute unless he J:Iad·absolute proof of her having catered to men 
'with.the motive of getting remuneration in the-form of money (R. 43). 'He 
had known Sylvia since she was a little girl. She was ·not really employed 
at.the hotel but "made pretty good change" from tips. He contended that 
there was·a considerable difference between a prostitute and an irresponsible 
,roman. If he had to call a woman a prostitute he would not call her ir
responsible (R. 47). , 

The court .cross-examined Sylvia and established ~ t she was a seam- ' 
stress or· dressmaker by profession and was engaged in sewing all day for a 
living. She had had intercourse with more than. five men but less than ten, 
but had never been paid for it (R. 52). She had received'gifts as a result 
of her relationship with men. The accused had given.her some presents but 
not.hi.ng by reason of the episode of 6 February 1943 (R. 53). She also 
received $,40.per month allo'bnent from her.husband, a sergeant in the United 
States Army (R. 13, 16). · · . · ' . . . - . 

. The same type of examination by the court of Muriel brought out that 
she had had sexual relations with about i'ive men during her li!e for which 
sometimes she had received presents, "Sometines money, and sometimes nothing 

. (R. 55). She had never had any such relations with the accused at any 
time and had never received any presents from him (R•. 56). 

5•. With reference to Specification l of Charge I_the court found the 
accused guilty of knowingly and will.f'ully applying to his Ol'lll use and 
benefit a one-quarter ton truck, CO!lllilOnly known as a 11 jeep", property of the 
United S.tates. All of the witnesses described the vehicle used on the night 
of 6 February 1943 as a jeep. · It was marked with white letters "U.S.A.". 
One witness· pointed out to the court a similar vehicle standing outside of. the 
courtroan. 4 "jeep" ~is a .recognized standard ariey vehicle. The evidence 
1ias sufficient to establish the ·ract that the vehicle used was an army vehicle, 
and,.taki.ng into consideration the testimony of Corporal Kiesling, it was a 
fair inference, that the jeep 11'3.s the 10th Bombardment.squadron jeep of 
lihich, he was the driver in spite of his testd.mony to the effect that he had 
no female passengers in it that night. From all of the circumstances, it 
was t.herefore a fair deduction that a one-quarter ton truck commonly lmown 
as a jeep, property of the United States., was used by the accused and his 
associates in driving through the streets of San Fernando to their trysting 
place - a purely personal use as sho,m by their conduct after their arrival. 
The accused was the ranking officer, sat up in front and directed the driver, 

· .· and therefore, it follows that he knowingly and willf'ully made use of the 
jeep :tor his own pleasure. The finding of guilty of the Specification is 
accordingly sustained. 

Personal use of Government property constitutes a misapplication 
_,of Govermnent property violating Article of War 94. 1f.C.1!. par. 150., i. 

The finding of guilty of Specification 2 of Charge I cannot be sus
tained. The finding was to the effect that the accused did on 8 February 
1943 apply to his own use and benefit a one-half ton truck, or 11carryall", 
of a value greater than ~50.,. owned by the Goverrunent and intended for 
milltary service. The only evidence produced by the prosecution·.in support 
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of this charge was the testimony of Sergeant James A. Burgess, who, 
while standing en the porch of the Union Hotel at San Fernando, ob
served the accused, two lieutenants and two fenales enter a vehicle 
which he described as a 11recon 11 car. He observed an enlisted man 
drive the car up to the front of the hotel. The five persons described 
entered the car and left. He state<l that .the vehicle was the property 
of the United States Army. This statement was permitted by the court 
to remain on record notwithstanding the objection ma.de by defense counsel. 
The witness gave no e:xplanaticn of the source of his lmowledge, if he 
had any. When examined by the court as to his reason for concluding 
that the vehicle was a government vehicle, he gave as his reasons that 
the man who was driving was a soldier and that he had never seen any 
other vehicle of that build other than an Army car. He saw no marking 
on the vehicle at any time with which to identify it. Although he im
mediately ma.de a personal investigation, he was never able to further 
identify the vehicle in anyway. 

The proof of the Charge was, therefore, lacking in three 
important elements. In the first place, there was no competent evi
dence th3. t the vehicle used ai the night of 8 February was the property 
of the United States. Failure to prove o.m.ership is fatal to convic
ticn. CM 192952. In the second place, there was not sufficient 
evidence produced to show that the accused lmowingly and willfully 
applied the vehicle to his own use. The mre fact that he entered the 
vehicle as a passenger and th3.t two women also entered the same vehicle 
as passengers is not sufficient evidence from which one might draw the 
conclusion that the vehicle was being improperly used for the personal 
benefit of the accused. · In the third and last place, the car was 
never identified as a carryall or a one-half. ton truck intended solely 
for governmmt use. The only_ description given was that it was a · 
11recon 11 car which is not explained in the r-ecord. Muriel said the 
vehicle used upcn both occasions was a jeep. · 

wvith reference to Charge II, public association with notorious 
prostitutes is given in the Manual for Courts-r.ilrtial (par. 151, page 
186) as an instance of a violation of Article of War 95. The gist of 
the offense under this Article· is that siich conduct seriously comprom
ises an officer's position as an officer and exhibits him as morally 
unworthy to remain a member of 11the honorable profession of arms" 
(Winthrop) • 

If Under Article of war 96 the gravamen of the offense would, 
as alleged in the Specification, be the discredit that such caiduct 
would bring upon the military service for the public to observe an 
officer associating with "notorious" prostitutes. The zist of the 
~a_im!~y~.:1,gJ:e __ !'~.:g.2.zL11pcn the minds..o.1'._i_l!Q.S~!lQ_~t 
observe the 9.1.BJ;iOCiation. __ l.f....J:.he.....obse:x:YE1.rU.QJlo!t...mw_tha.t...t.be._!emle 
with whom the.._a._ccusecl.lr~s-as~9.ciat,ing_is._a..,.px:ostitute.no.cii~c;:;r~diLis 
suffered bY....tll~~ervil(.e• The M3.nual for Court,s-Ma.,tlil\l.,...in.Jnal£wg 
su~cnduct :.a.n_o.U.'en.se,._~___not .ldly_use..:!:,he__ l'l'ozv..,..!!:nq_~o~;touf.>!_iz:i. 
<!_ascribing the typ_e__oLpras.titu.t~-~~-f~m the society of,_~i1:arY 
personnel. The offense is purely a military one.·-'It therefore follows 
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_!,hat-.~~.or~er_tQ. . .P!Ove the a .~soc~~i!2!1_~ bE!~.ff~_!l~e-untj_er_.lU'JiqJ,.e 
~ War 96, it must be shown beyond a reasonable dgubt that (1.Lll:l~ 
}!__ana!l with wfiom "tiie a:ccuser-was ,PU;bllc1y_~~-~~~-~:!JL.~-9stitut,e 
ana::(2) Ula:~ slieis a notori~u~~~-8:~s:omm~ly_knQMLpr.o~tit:u.te. 

The records of The Judge "dvocate General disclose that CM 
121330 (1918) is the only instance wherein similar charges were mide, ,. 
against an officer. In that case the officer had married a notorious 
prostitute commcnly lmown as "Big Puss Helen". 

It is noted that the Specifications :OOrein omit the word 
"notorious" and use the word "common" as applied to the alleged pro
stitute. There is no precedmt to sustain the Charges as military 
offenses unless there is implied from ;this adjective when coupled 
with the phrase 11to the discredit of the military service" the.meaning 
that the alleg. prostitute is commonly lmown to be such or is notor
iously a prostitute. It would have been better practice to use the 
wor9 "notorious". For the purposes of this opinion this allegation 

_of notoriety will be implied. 

It follows from the foregoing that the burden was upon the 
prosecution to prove in the subject case, 

As to Specification l, 
(l) that the accused was publicly associat:ing with 
(2) Sylvia, who was a· prostitute, and 
(.3) was well lmown to be a prostitute. // 

With reference to Specification 2 the sam elements of proof 
are necessary as rel.ating to Muriel. 

The Specifications name these girls separately, so it wruld 
not. be just to the accused to attempt to susta.:in either Specification 
by proof of the profession or reputation of the· one not named in the 
particular Specification under discussicn, nor of any other wonan not 
named in the Specification. 

The conduct of the accused on the two nights in questim my 
have been disgustingly, painfully and grossly immoral but the question 
for dispassionate judicial consideration is whether in what the accused 
did he was guilty of the offenses charged - namely, associating with 
a common prostitU:te. 

With refersice therefore to Specification l of Charge II, it 
was shown b:y competent evidence that the accused publicly associated 
with Sylvia Jackson ai the evening o:f 6 February 1943. He invited her 
to join him and others to have a drink at the hotel bar. He ss seen 
by the public escorting her out of the hotel across the sidewalk and 
into an open "jeep". From Sylvia's lips it was also shown that he 

-?-

http:notori~u~~~-8:~s:omm~ly_knQMLpr.o~tit:u.te


(134) 

had been on intimate terms ...-ith her for some time. 

The wcrd "prostitute" is ably and thoroughly discussed in 
Q,£m. v. Ia.very, 93 A.. Z76, 247 Pa. 139. It was therein held that 
"prostitution" is not mere fornication ~ adultery caifined to cne 
man, but indiscriminate illicit intercourse for hk! with any man 
seeking it. In arriving at this definition the court follGYed the 
same view ex.pressed in .9..2!!!.v. Cook, 53· M:l.ss. 9.3. In the la.tter case 
prostitution was defined as "the act of setting to sale; the life of 
a public strumpet; the practice of offering the body to an indiscri
minate intercourse with men; the act of permitting illicit inter-
course for hire"• · 

In Johnson v. U. S., C.c ..l., I;l.l.., 215 F. 679 the court held 
that the term "prostitution" under the White Slave Act or lhnn Act 
:involves the financial element and signifies commercialized vice. 

Peterson v. Murray, 41 N.E. 836 was ari action for sl.arder 
for calling the plaintiff a "whore". The court held that a "whore" 
is a wana.n who prostitutes her body for hire, and is synonymous with 
"prostitute". 

ill cases examined wherein this iB sue was involved. stress the 
requirement of hire, gain, or pay coupled with indiscriminate ~ter
course. NUJIJ:3rous decisions indulge in obiter dicta in descrj,.oing a 
prostitute, fer example, as a woman 1twho gives herself up t,G" indiscri
minate lewdness"• This phrase was used :in the case of Com.· Y. Lavery, 
supra. I~ must be read in conjunction with the rema.:inder of the deci
sion and the :facts of the case, neither of which. support the bare 
conclusion ~oted above. 

The Boa.rd is of the opinion that the better and more precise 
legal definition of prostitution is that cne so clearly defined in 
the Ia.very case above as "indiscriminate illicit :intercourse for hire 
with any man seeking it". 

To designate as prostitutes those females llho r.ray· honestly 
. earn a livelihood but who by reason of desire, dissatisfaction, dis
agreement, desertion, or otherwise, sever relations with cne lover azn 
find a seccnd, to be followed possibly by successors, would not only 
give the word a meaning contrary to its generally accepted meaning but 
also would pl.ace a burden on every officer to ascertain beforehand the 
history of every female with whom he might associate or be seen in 
public. 

The prosecution attempted to show that Sylvia was a common 
prostitute by the testimcny of the assistant nanager of the Unicn Hotel. 
He refused to say that she was a prostitute. He described her as 
"irrespcnsible" - a girl who would be seen with various men and "might 
entertain them :in any fashiai or mood suitable to" herself. He ampli
fied this description by adding ttand if you call her an irresponsible 
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person, you could not maintain for one minute that an irresponsible 
person is or should be or will be classed as a prostitute", (Under-
scoring supplied). . 

He expressed his idea of the meaning of the term· "prostitute" 
as a female who commercializes her bo::iy for cash or other value. 
Although he rad kn.mm Sylvia since she was a child he testified that 
he did not know, of' his CMn knowledge, that she had engaged in such 
practices and therefore refused to state that she was a prostitute. 

Such evidence, in the opinion of the Board, will not support 
the caiclusicn that Sylvia was a prostitute. In any event, it cer
tainly does not prove beyond a reasonable doubt that she was a prosti
tute - which fact is the proof required in this case. 

The court was dissatisfied with this evidence and ai its own 
initiative called Sylvia herself as a witness in an: attempt to prove 

· tha.t she was a common prostitute. 

Sylvia's testimoo.y, which was uncontradicted, is to the effect 
that she was a seamstress who sewed for a living by day in addition 
to receiving $1~0 per month allotment from her husband, who was a ser
geant in the United States A:rmy. In the evenings she also acted as a 
waitress at the Union Hotel and received tips. She denied that she 
had ever had intercourse with a man for pay. She admitted approximately 
five affairs with different mm including the accused and that, as a 

· result of her relationship with men, she had received gifts of dresses 
and different things. 

Such facts as these cannot support a finding that she was a 
prostitute, much less a 11conunon11 or 11notorious 11 prostitute or any other 
kind of prostitute. She did not make a practice of offering her body 
indiscriminately to men for hire. The burden of proof was en the 
prosecution to prove this essential allegation beyond a reasonable 
doubt. Having failed to prove her to be a prostitute, it is unneces
sary to discuss the question of notoriety. The ccnviction of accused 
of Specifications l and 2 of Charge II cannot therefore be sustained. 

Specification 2 of Charge II alleges that the accused en 8 
February appeared in public in association with Muriel Hudlin, a 
connnon prostitute,to the discredit of the military service. The 
evidence of the association was that accused was seen by Sergeant 
Burgess walk out· of the Union Hotel, cross the sidewalk, and enter a . 
motor vehicle as aie of a group of six persons ,which group included 

· Muriel Hudlin. There was no association of any other kind between 
the two individually. It is doubtful if tha. t is the type of public 
association bannoo. by the Manual for Courts_-Mlrtia.l (par. 151, page 1S6). 
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It is not necess::.ry to determine this question because when the evi
dence concerning Muriel's chastity and reputaticn is subjected to 
the sane test as applied to Sylvia's the. Board is forced to the same 
conclusion that it was .not shc,,m beyond a reasonable doubt that Muriel 
was a common prostitute. 1Toile her conduct evidenced more indiscri
minate lewdness than Sylvia's, yet there vias no evidence that she 
engaged in such conduct for hire with any man seeking it, nor was she 
com.~only known to be a prostitute. The hotel proprietor was weli 
qualified to know her reputation and to observe her ccnduct. He 
refused to say that she was a prostitute. Under these circumstances 
the finding of guilty of the Specification under discussion cannot 
be sustained. 

6. War Department records show accused to be 33 years of age. 
He was commissioned second lieutenant, Infantry Reserve, on 4 June 
1934 after four years R.o.T.C. cadet training at the University of 
Akron from lVhich university he graduated 16 June 1934. He was an insur
ance salesman for 4! years, then a physical tester of tires for the B. 
F. Goodrich Tire and Rubber Co~pany until he entered extended service. 
On JO June 1937 he was promoted to first lieutenant, Infantry Reserve. 
During 1938, 1939 and 1940 he was on active duty for a period of two 
weeks each year. On 28 July 1941 he was ordered to extended active 
duty and assigned to the Panama. Canal Department Air Corps. On Z7 
July 1942 he was appo:inted captain in the krrrry of the United States. 
He is ma.rried and has three daughters. His family lives :in Akron, 
Ohio. 

7. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were committed during 
the trial. The Board of Review is of the opinion that the record of 
trial is legally insufficient to support the findings of guilty of 
Specification 2 of Charge I, and Charge II and its Specifications, 
but is legally sufficient to support the findings of guilty of Speci
fication l of Charge I and Charge I, and the sentence and to warrant 
coofirma.tion thereof. Dismissal is authorized upon conviction of a 
violation of Artie.le of War 94. ·. /\ 

di-. ;}~JM~, Judge Advocate. 

~ 
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1st Ind. 

War Department, J .A.G.O., 1. 4 OCT 1943 - To the Secretary of War. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Captain Wilson A. Sparhawk (0-319911), Air Corps. 

2. I concur in the opinion of the Board of Review that the record 
of trial is not legally sufficient to sustain the findings of guilty of 
wrongfully applying a Government truck to his own use on 8 February 1943 
(Spec.·2, Chg. I), legally sufficient to sustain the findings or guilty 
of wrongfully applying to his own use a Government truck or some value 
over $50 on 6 February 1943 (Spec. 1, Chg. I and Chg. I), legally suf
ficient to sustain the sentence, and to warrant confirmation thereof. 

I do not, however, concur in the opinion of the Board of Review 
that the record of trial is not legally sufficient to sustain the find
ings of guilty of pub!icly associating with a common prostitute on 6 and 8 
February 1943, in violation or Article or War 95 .(Spec.land 2, Chg. II 
and Chg. II). . · · 

3. Specification 1, Charge II, alleges that the accused did, on 
6 February 1943, at San Fernando, Trinidad, while wearing the uniform 
of an officer, publicly associate with Sylvia Jackson, whom he knew to 
be a common prostitute. Similarly Specification 2, Charge II, alleges 
that the accused did on 8 February 1943, associate with Muriel Hudlin, 
alias Ullalie, whom he knew to_pe a common prostitute~ The Board of 
Review is of the opinion that the record of trial fails to show that the 
two women with whom the accused is alleged to have associated, were common 
prostitutes. For this reason the Board of Review has asserted that the 
record is not legally sufficient to sustain the findings of guilty of the 
two Specifications in question. In.reaching this conclusion, the Board 
of Review has, in my opinion, failed both to evaluate properly the probative 
forces of certain important evidence, and to interpret the meaning 0£ the 
word "prostitute" in the manner required by applicatory legal principles. 

The uncontradicted evidence showij that on the night of 6 
February 1943, the accused and Lieutenant Ernest W. Collins, entered the 
bar of the Union Hotel, San Fernando, where the accused bought drinks for 
Sylvia Jackson and Panchita Figaro, two native colored girls. After 
hurrying the two girls to the completion of their drinks, this group, 
which had been joined by :Muriel Hudlin, a third native colored girl, left 
the bar of the hotel and passed through an adjoining public room wh~re 
about twelve soldiers were seated. One of the soldiers made some remark 
to Muriel, and as the group passed from the room, the soldiers laughed· 
(R. 9-11, 18-19)~ 
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After leaving the Union Hotel, they were joined by the 
accused's driver, Corporal Jlelson G. Kiesling. The group •then entered · 
a Govermnent jeep anddro"9-a short distance into the eounteys1dft • .lt 
the direction of the acous·ed, the car was stopped,. and he a,Jld:.SJ:lvia 
Jackson wa,U:ed.-a~ut twenty-tour fe~t from the ear where.the7·lay.down 
a~d engaged in sexual int:ercourse. At the same time .Corporal Kiesling. 
paired with Muriel Hudlin and they walked a. similar distance trom the 
car and likewise ·engaged in sexual intercourse. Lieutenant· Collins re-: 
mained in the jeep with Panchita Figero. When the accused and'Sylvia . 
Jackson returned to the jeep, Lieutenant Collins was standing by' the car 
urinating, and his female companion:was. ~tidying her clothes", Later on 

· the same night, the accused and his two male companions together visited 
the local prophylactic station and.took a prophy'lactic ~tment (R. 11-12, 
20-21, 31, 33, 38, 40, 50, 58); . - - ..·· ~ ~- .. 

Two nights late°r, on-8 Februa.i7·194.3;.;~.a~cu~ed was seen in 
one of the public rooms in the Ullion Hotel_ wi:t:}t his arin .around Muriel· 
Hudlin ( R. 23 ,. 24) • . 

Both of the women named in the above:specifications, and their 
companion Panchita Figero, were described by'.the assistant proprietor of 
the Union Hotel as "irresponsible girls" and as girls who "would be seen 
with various types of boys 6r men friends, girls that may entertain them 
in any fashion or mood suitable to themselves" (R. 42). He declined, how
ever, to characterize the girls as prostitutes because, as he. explained, if 
he did so without personal knowledge that they catered to men for remunera
tion, the result to him under British law would be "very disastrous". Al
though the girls in question had not been employed at the Union Hotel, they 
were described as having been there practically every nighi. until they were 
excluded from the hotel by the proprietor in compliance 'tli~ orders which 
he had received from.the local police to excluqe girls from his hotel·(R•.43). 
Each of the two girls named in the Specification-admitted having had various. 
illicit sexual relationships with men and to having received either money or 
presents from them (R. 52-53, 55). Their companion, Panchita Figero, ad
mitted earning her livelihood at one time by living with a 11Chine_se fellow" 
(R. 20). Sylvia Jackson testified that she had received three dresses from 
the accused (R. 52-53). Muriel Hudlin, around whom the accused placed his 
arm in public, on 8 February 1943, testified that she did not know the name 
of the soldier with whom she had had sexual relationship on 6 FebruaI7" 194'.3, 
and that she did not know whether he was an officer or a soldier (R. 31) •. 
She further testified that "sometimes" she received money from the JDen.whoa 
she had sexual relationships with and that sometimes she received nothing · 
(R. 55). · ~ . 

4. Each of the Specifications under consideration alleges that the 
accused associated with "a common prostitute, known or c~nstructivel7 ·,. 
known by him to be such, to the discredit of the military service•. 
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ilthough tJw Board of Review states that the meaning of the word 
"prostitute• is limited to the woman who indiscriminately offers her 
'body for sexual intercourse for hire, a number of courts have inter
preted the word to include any woman of indiscriminate lewdness. In 
the c-ase or~ v. lfanh (196 N.I. 930), the Supreme Court of 
Minnesota in defining the word 11 prosti');ute 11 asserted that the word"*** 

. ·is reserved for her who is so far gone that ~he offers herself indis
criminately. The element_ ot hire need not be present", SimilaFlf, the 
.Supreme Court of Iowa, in the case of~ v. Clark (43 N.•Vl. 273) made 
the following statement: . . · . ·· 

"Counsel, if we understand him corr,ctly, thinks 
that prostitution consists in sexual commerce for 
gain. It is sometimes so defined, but we think if 
a woman submits to indiscriminate sexual intercourse, 
which she invites or solicits byword or act, or any 

·device, she is a prostitute. Her avocation may be · 
known from. the manner in which she pl;rs it, and not -
from pecuniary charges and .compensation. gained in any 
other manner.~ 

Likewise, Webster's New International Dictionar;r,·Second Edition, Un
abridged, although including within its definition of.the word "prostitute" 
the meaning or sexual intercourse for hire, also includes the broader mean
ing as stated by the'courts above, defining the word, as follows: "to of
fer, as a woman, to a lewd use;·to give up to promiscuous lewdness, esp. 
for hire, also RARE, to Beduce". · 

From the viewpoint of common decency, it is scarcely less dis
honorable or discreditable to the military service fo~ an officer to 
associate publicly with a woman whose indiscriminate lewdness may be 
prompte.d by an uncontrolled passion than it is f.or him to associate with 
a woman whose indiscriminate lewdness is caused by a desire for pecuniary 
gain. In either case,· the. gravamen of the military offense is the public 

·· association by an officer with a woman who is commonly known for her indis
criminate lewdness. Under the facts or the present case, however, it is 
unnecessary to rely upon the meaning of the word "prostitute" -in its 
broader aspects. This is true because the uncontradicted testimony presents 
the following series of relevant and revealing facts: 

(1) Sylvia Jackson was·shown to have bad sexual intercourse with· 
t~ accused near a public road within close proximity to the two other 
c6uples similarly engaged, whom the accused bad transported there for 
that purpose. 

. . 
(2) Both Sylvia Jackson and Muriel Hudlin admit~ed hAving bad various 

illicit sexual relationships with men, and of having received money or 
presents from them. 
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(.3) Although the girls in q_uestion had not been employed at the'.·; 
Union Hotel, they were desc!ibed as having been there pr~etically every 
night until excluded by the proprietor in response to orders from the 
local colonial.police. · 

(4) As the accused and the girls in question walked past a group 
of twelve soldiers in the Union Hotel on the night or 6 June, a soldier 
made some·reniark and they all laughed. · 

(5) Th~ girls in question were.described by one or the proprietors 
of the Union Hotel as "irresponsible.girls", and as girls wbo_"wouldbe 
seen wit~ various types or boys or.men r.tiends, girls that may entertain 
them in any fashion or mood suitable to themselves11 • 

' ' . '' i 
(6) The accused and his two male companions·visited the local· 

prophylactic station together on the night of 6 February 1943. · 

(7) Muriel Hudlin, the woman whom the accused· p~blicly'.ca~essed on 
8 February 1g43, admitted not only that.she had received money trom men 
with whom she had had sexual relationships, but that she did not even know 
the name or military rank or the person with whom she bad sexual inter-.. 
course on 6 February 1943. · ' 

(8) The companion and associate or the two girls named in the Speci
fications admitted that she had earned her livelihood at one time by- · 
living with a "Chinese fellow". · · 

The above facts, particularly the admissions.by each.girl in 
question or indiscriminate lewdness combined wit]>. their_ admissions that ; 
they had at times received either money or presents,trom :men with whom · 
they had engaged in such relationships, and the f'act'.that they were in 
the Union Hotel practically every night until. they bad been excluded . by · 
an order of the police, compel one to the inescapable.conclusion that 
Sylvia Jackson and iru.riel Hudlin were not only prostitutes,·but that they-. 
were "connnon" pros;titutes in the sense that they were known as.prostitutes 
by a considerable number of persons at San Fernando, Trinidad.· I am of 
the opinion, therefore, that the record of trial is legally suf'ficient,to . 
support, beyond a reasonable doubt, the findings ot guilty- or Specifications 
1 and 2, Charge II and Charge II. · 

5. The present case is a companion case to the case of Second 
Lieutenant Ernest W. Collins, CM 237846, in. which. Lieutenant Collins, an 
pfficer junior to the present accused, was properly and legally- convicted· 
of publicly associating on the identical occasion, with a common pr~titute, 
Panchita Figero, one or the three women present with' the accused on 6 . 
February 1943, in violation of Article or War 95 and sentenced to be dis
missed the service. Furthermore, in a case prior to the present one, .the 
accused was convicted or writing a lewd, obscene and licentioul"'letter to 
his wife, _in violation or Article or War 96. Although the sentence ln 
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this latter case was disapproved because of the insufficiency of the 
evidence to show that he had actually mailed the letter, the finding that 
he was guilty of writing it, supported by uncontradictedevidence, was not 
dis~pproved. The record in that case, as well as in the present one, 
clearly shows that the influence of the accused upon junior officers and 
enlisted men is detrimental to the service, and that he is unfit and 
unworthy to remain an officer, and that the record presents no basis for 
the extending of clemency. I recommend that the findings of guilty of 
wronefully applying a Government truck to his own use on 8 February 1943, 
in violation of Article of War 94 (Spec. 2, Chg. I) be disapproved, and 
that the sentence of dismissal be confirmed and·ordereq executed. 

6. Inclosed a.e two drafts of letters for your signature marked 
"A" and "B", each transmitting the record and your recommendations to 
the President. Draft "A" states your concurrence with the opinion set 
forth above, whereas Draft "B" states your concurrence with the opinion 
of the Board of Review. There are also inclosed two forms of Executive 
action marked 11A11 and 11B11 • Draft "A" is- designed to accomplish the dis
approval of Specification 2, Charge I, and the confirmation of the sentence 
in accordance with my recommendations. Draft 11B" is designed to accomplish . 
the disapproval of Specification 2, Charge I, and Charge II and Specifications 
1 and 2 thereunder, in accordance with the opinion of the Board of Review. 
Since the only offense of which this draft approves involves a temporary 
technical conversion of a Government truck (Spec. 2, Charge I), it has been 
written so as to provide for the suspension of the sentence during the 
pleasure of the President. 

Myron c. Cramer, 
Aia.j or General,· 

·5 Incle. The Judge Advocate General. 
Incl.1-Record of trial. 
Incl.2-Dft. ltr. for sig. 

Sec. of War (Draft 11A11 ). 

Incl.3-Dft. ltr. for sig. 
Sec. of 'i'.'ar (Draft IIB 11 ). 

Incl.L:-Form of action (Draft 11A11 ). 

Incl.5-Form of action (Draft .11 B11 ). 

(Findings of guilty of Specification 2, Charge I, di~approved. 
Sentence confirmed. G.C.M.O. 379, 20 Nov 1943) 
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11'1R DEPARTMENT 
~ Service Forces 

In the Otf'ice ot The Judge Advocate General · 
Washington, D. c. 

(1.43) 
SPJGH 1 'l AUG 1943CM 237935 

'UNITED STATES 

v. 

Second Lieutenant SHIRLEY 
L. KINES (0-ll76395), Field 
Artillery. 

Hll1P'l'ON ROADS PORT OF E14BARKATION 

Trial by G.C.M., convened at 
Hampton Roads Port ot Embarka• 
tion, Newport News,, Virginia, 
9 July 1943. Dismissal. 

OPINION ot the BO.ARD OF REV1Ei 
HILL, DRIVER and LOmRHOS, Judge Advocates 

l. The Boa.rd of' Review bas examined the record o:r trial 1n the 
case or the orricer named above and~-- -•ts this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charge and Specitica
tion: 

CHARGE: Violation of' the 58th Article of' War• 

. Specif'ications In that Second Lieutenant Shirley L. Kines, 
Field Artillery, did at Newport News, Virginia, on or 
about June 2, 194.3, desert the service of the United 
States by absenting himself' without proper leave from 
his place or duty, with intent to shirk important 
service, to wits embarkation tor duty overseas, and 
did remain absent in desertion until he surrendered 
himself at Camp Patrick Henry, Virginia, ~nor about 
June 6, 1943. 

He pleaded guilty. to and was round guilty of the Specif'ication except the 
words "June 2, 194.3, desert the service of the Unite.d States by absenting 
himself without proper leave from his place or duty, with intent to avoid 
important service, to witz embarkation i'or duty overseas" and "in desertion", 
substituting therefor, respectively, the words 11June 1, 1943, absent himself 
without proper leave from hie place or duty" and "without leave", and the 
Charge in violation of Article of War 61.. He was sentenced to be dismissed 
the. service. The reviewing authority approved the sentence and forwarded 
the record or trial for action under Article pf War /J3. 

3. The evidence for the prosecution in material part is as !ollowsa 
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. Accused, a casual officer, was part; of shipment unit RW-550-AAA 
which under orders for overs~ duty, arrived at Camp Patrick HenI7, . 
Virginia, frcm Shenango Personnel Replacement Depot, Pennsylvania, on 
S May 1943• Upon arrival, accused wae billeted with other members o! 
the shipment unit in Area 3. A week later, he was moved to- Area. 7 and 
billeted in barracks T-7-64. Cl1 14 May 1943 accused was !~ • 
processed by medical and dental examination and the issuance to him of 
overseas Quartermaster, ordnance and Chemical Warfare Service supplies. 
He lmew that Camp Patrick Henry was a staging area for troops going 
overseas and that it was a part of Hampton Roads Port o! E&barkation 
(R. 3; Exs. A, B, C, D and E). · 

At about llaOO a.m. on 7 June 1943, accused went 1;o the office 
or Captain Lester We:1n'berger, Chief of Operations, Camp Patrick Henr,r, 
showed a pass to Captain Weinberger and stated that he had overstayed 
that pass by four days and had been absent without pr_oper leave..i'rom 
2 June to 6 June 1943. Captain Weinberger examined the pass, remarked 
that sane disciplinaey action would be taken, and then wrote a letter in 
which he stated that the pass granted accused on ,l June 1943 ns good !ran 
1700, 1 June, to oaoo, 2 June 1943. Ch 9 June, accused af'ter he had 
been advised that he need make no statement and that any- statement he 
made could be used against him, signed a written statement that on l 
June 1943 he went on pass to Newport News with the intention of return-
ing to Camp Patrick Henry the i'ollowing dan that at Newport News, af'ter 
some rather heavy drinking at the Officers• Club and some joking by other 
officers, he decided to see a person quite dear to him before leaving the 
country; that the drinking continued and as a result he did not get back 
to camp until 6 June; that he had been a casual officer since 21 Janua17 
1943 without an assignment or leave; that he did not intend or desire to 
:miss his .shipnent; and that his actions could be attributed to drinking, to 
the desire to see a very dear friend and to inactivity as an officer 
(R. 4-5, 7-11, Ex. F). 

· At the time that accused obtained his pass, it was the practice 
to issue passes as a matter of course within an hour or two af'ter appli
cation. It was also_ the· practice !or Captain Weinberger to issue 
security orders "sealing• areas occupied by troops scheduled to leave 
camp. Such orders were usually issued forty-eight hours before the thte 
or departure. Even af'ter the issuance 01' a sealing order a pass could 
be obtained for a specific reason. The pass which accused received 
might have been issued prior to the day for llhich it was given or might 
have been an emergency pass. About noon on l June 1943 an order was 
drafted sealing "staged" troops at Camp Patrick Henry, ~f'fective at mid
night on l-2 June, and copies were distributed that afternoon :to the post 
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agencies and the camna.nding officers of the shipments involved. The 
caoual t,fficers :ill shipment unit RW-550-W. belonged to the First and 
Second Provisional Battalions of l'lhich Captain Tompkins was the com
manding officer. Captain Tcmpkins recei11ed two copies of the order 
and also verbal notice of the movement. Orders dated 2 June 194.3 as 
amended, called for shipment mv-550-MA to arrive at Hampton Roads Port 
of D:nbarkation on 4 June. When the officer in charge of loading . 
Provisional. Battalion 1 called the name of accused, no one anS1Jered 
and he drew a line through the name of accused en the troop transport 
passenger list of that unit, indicating that accused did not board the 
vessel (R. 5-15, 35-31; Exs. G and H). 

4. For the defense, accused testified that he was inducted into 
the Army on 13 March 1942 and sent to California. He served as 
corporal and sergeant, and on 20 October 1942 was sent to Officer 
Candidate School at Fort Sill. After graduation he was assigned to 
Camp Roberts, California, where he attended a post graduate school but 
performed no other duties. en 20 March 1943 he was transferred to 
Shenango, Pennsylvania, and remained there until 4 May, when with some 
seventy other officers, he was sent to Camp Patrick Henry under ehip
ment number RW-S50-AAA. He was assigned no duties at Shenango or 
Camp Patrick Henry. Soon after his arrival at Camp Patrick Henry he 
was informed that no leaves would be granted and he spent most of his 
time loafing. His processing was completed on l4 May. en Jl May he 
was paid for the month of May and applied for a pass. He received the 
pass at 4:00 p.m. and in the company of a number of other casual offi
cers, went to Newport News on the 5:00 o'clock bus. After a visit to 
a barber shop and supper, they went to the Officers' Club.where they 
drank during most of the evening. Among those present were three offi:. 
cers, Lieutenants Kieffer, Fcoc and Jackson, whose names also appear o:ri 
the passenger list, Exhibit H. There was some discussion as to their 
departure for overseas duty. Everyone was getting 11,rorked up Yd.th the 
inactivity". Ueutenant Kieffer, who was adjutant of their Provisional 
Battalion "said it looked as though we would be laying around ten 
days or two weeks moren in view of the fact that "Shipment 5929 had 
come in and they, in all probability, would go out firstn. Accused 
paid for the supper of Lieutenant Jackson and loaned him $50, taking an 
IOU. Lieutenant Jackson and accused were in the same shipment and ac
cused has not seen him since th.at time. Accused remained at the Club 
until it closed. He then went to the Warwick Hotel, found that all of 
the rooms were taken, purchased a pint of whiskey from an elevator bo;y 
and spent the rest of the night in the hotel lobby. The next morning 
l June, after several drinks, he purchased' a round-trip ticket to ' 
Washington and got on the train. He had no luggage. When he reached 
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Washington, he ncontactedn his wife, llith llhca he had not lived .t'or 
some years, and his son, and then bought a round-trip ticket to New 
York. He proceeded to New York,. purchased some liquor and then 11Vnt 
to see a young lady whan he had met after he had separated trOJD. hi1 
ldi'e. He remained in New York until SUndq morning, 6 June. Durina 
this time he made no attempt to ascertain llhen his unit would leaTe 
camp, because he knew of no way of obtaining that information. At 
about llaOO p.m. on 6 June, he returned to Camp Patrick Henrr and 
tound his barraclce empt7 except for his equipnent, and the other of'ti
cers or his organization gone. He looked for orders, but none were 
posted, and he went at once to the headquarters o.1' the provisional 
unofficered unit. He !ound no oo.e there but the charge o! quarters, 
and decided nothing could be dcne until the next morning, when he re
turned and was referred to Captain Weinberger. Accused immediate~ . 
reported to Captain Weinberger that he had overstayed his pass and 1n 
the meantime his shipment had apparent~ moved out. en 9 June 1943, 
accused made the written statement, Exhibit F. In his report to 
captain Weinberger and in the written statement, accused gavel June 
as the date o£ his pass and 2 June as the date o£ the beginning of his 
absence without leave; in so doing, he fixed the dates with reference to 
the date on .which he was paid, which he recollected as l June. When he 
learned on 6 July 1n the office of the Trial Judge Advocate that be had 
been paid on 31 )lay- and not on 1 June, he knew that his pass had been 
isi,ued on 31 M:q instead of l June and that his unauthorized absence 
began on l June instead o! 2 June, and he testified accordingly". Ac
cw:,ed knew or other casual o!ficers who had oversta)red their passes, . 
he would not stipulate the specific number of dqs in mrr case, but •on 
any- number of occasions casual officers bad been out of camp for three 
or four days at a time•, and he did not know of any disciplinary action 
having been taken when they returned. The first time that he saw the 
"seal.1.ng" order, Exhibit G, was when it was shown to him by the In
vestigating Ot:ficer (R. 16-33). 

First Lieutenant Clifford H. Hanf, Assistant Finance Ot:.f'icer at 
Camp Patrick Henry, testified that accused was act~ paid on .31 1!81' 
(R. 3.3-34)• 

S. The evidence shows and the accused testified that he was abHnt 
without leave from Camp Patrick Henry from l June to 6 J1me 1943. He 
failed to return to camp upon the expiration of an overnight pass. He 
testified that he drank liquor, went to Washington 11'1thout luggage to 
see his wife - from whom he was separated - and his son, went to New York 
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to see a young woman llhom he had met since his separation from his 
wife, and then returned to camp. 

6. The accused is 34 years ot age. The records of the Office 
of The Adjutant Genm-al show his service as follOlfsa Enlisted 
service from March 1942; appointed temporary second lieutenant, 
Army of the United States, and active duty, 21 January 1943. 

7. The court was legally constituted. No substantial errors 
injuriously affecting the substantial rights ot the accused were com
mitted during the trial. The Board of Review is of the opinion that 
the record of trial. is legally sufficient to support the findings 
and the sentence and to warrant confirmation of the sentence. Dis
missal ~s authorized upon conviction of a violation of the 61st Ar-

. tiele of war. 
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1st Ind. 

war Department,.J.A.o.o., 2,0 AUG 1943 - To the Secretary of war. 
l •. Herewith transmitted for the acticn of the President are 

the record of trial and the opinion of the Board of Review in the 
case of Second Lieutenant Shirley L. Kines (0-ll.76395), Field .Ar-
tillery. . ' 

2. I concur in the opinion of the Board.o:f Review that the 
record of trial is legally sufficient to support the findings of 
guilty arxi the sentence, and to warrant confirmation of the sentence. 

. -
The accused absented himself without leave from .Camp Patrick 

Henry, Virginia, a staging ar~, from 1 June 1943 to 6 June 1943• I 
recomnend that the sentence to dismissal be confirmed and carried into 
execution. 

3. Inclosed herewith are the draft of a letter tor the signature 
of the Secretary of war, transmitting the record of trial to the 
President for his action, and a form of Executive action carrying into 
effect the recoDDnendation made above. 

Jzyron c. Cramer 
Major General, 

3 Incls. The Judge Advocate General. 
Incl.l- Record of trial. 
Incl.2- Dft. ltr. for sig. 

Sec. of War. 
Incl.3- Form of action. 

(Sentence confirmed. G.C.M.O. 278, JO Sep 1943) 



WAR DEPARTMENT 
.Army Service Foroea 

In the Office of The Judge .Advocate General (149) 
)fuhington, D.c. 

SPJGK 2 2 SEP JS4.3.. , -CM 233048 

U N I T E D S T A T E S ) mY YORK - PHILADELPHIA SECTOR, NA.CF 

v. ~ Trial by G.C.M., ·oonvem,d a.t 
) F9rt Wadsworth, New York, 22, 

Captain WILLIAM M. BRENNAN ) 23, a.nd 24 June 1943. Dis
(0-182796), Corps of Military ) missal. 
Police. ) 

. OPINION of the BOA..-iu> OF REVIEW 
LYON, HILL and ANDREWS, Judge Advooa.tes. 

l. The record of via.l in the case of the officer named a.bove has 
been examined by the Boa.rd of Review and the Board submita this, its 
opinion, to The Judge .Advocate General. 

2. Accused was tried upon the following Cha.rge and SpeQiffoa.tions a . 

CHA.RGEa Violation of the 95th Article of War. 

Specification la In tha.t Ca.ptain William l4. Brennan, 348th 
:Military Policl!I Escort Guard Compaxiy. Fort Wa.dsworth, 
New York, did, at the George Washington Hotel, New York, 
New York, on or a.bout March 22, 1943, commit an asaa.ult 
and battery upon Yooma.n 2nd Class Ruth E. :Ma.tchett, . tllited 
States Na.val Reserve, with intent to have an improper 
sexual connection with the said Ruth E. Matchett, by wrong
fully striking the sa.id Ruth E. Matchett on the head with 
his hand. · · 

I 

Spe cif1cation 2 a In that Captain William M. Brennan, 348th 
Military Police Escort Guard Company, Fort Wadsworth, lleW' 
York, 1'8.8, at New York, NEJW" York, on or about March 22, 
1943, in a public place, to wit, the George Washington 
Hotel, disorderly while in uniform·. · 

He plea.dad not guilty to the Charge e.nd its Specifications. He wu towld 
guilty of Specification 1 of the Charge and guilty of the Charge, not guilty 
of Specifica1;1on 2 of the Charge, but guilty of violation of Article ot 
War 96. No evidence of previous convictiom 1'8.8 introduoed. He was sen
tenced to dismissal. The reviewing authority appron4 the sentence and 
forwarded the record ot trial for action Ullder Artiole of War 48. 
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3. The evidence or the prosecution shows that aocused was a oaptain, 
Corps or Military Police, stationed at Fbrt Wadsworth. New York (R.156, 
192,322). He was 50 years 9£ age (R.322). 

'Yeoman 2nd Class Ruth E. Matchett, 36 years old, Yeoman 2nd Class 
Dorothy Street, and Yeoman 3rd Ciass Barbara I. Carter, all or the Yfomen•s 
Reserve, United States Navy Reserve, were on duty, and were residing in 
the George We.13hington Hotel, at New York City, between 8 and 22 Mirch 
1943 (R.8,27,73,74,134). Matchett lived in Room 714, and Street and 
Carter shared Room 1038 (R.9,74,134). On 8 March, the three ff.AVES were 
in the. elevator at the hotel. Accused was also in the elevator (R.8, 79 ). 
Later that evening accused phoned Dorothy Street and invited }ler and the 
other two girls to dinner. She accepted. The WAVES knew accused as 
"Captain Carter• by which name he introduced himself (R.8,74,~34). On 
the eve:Q.ing or 21 March, accused called Miss Street or Miss Carter. It 
was about 9130. Accused said he had three young ladies who were interested 
in joining the WAVES and that Miss Street who was on recruiting duty should 
speak to them. Accused appeared at Room 1038 with two young girls, minors, 
whom he had "picked up" on the street, and two aviation cadets (R.74,75, 
115-119,131,135,320). Food and a. bottle of Scotch were ordered (R. 75,136). 
•captain Carter appeared quite drunk", "very drunk" (R.75,297). His 
langua.ge wa.s loud, abusive, obscene and_ vulgar during the entire evening 

· (R.75,78,l~,136,137,298). He proposed to Mies Carter that she go to bed 
with him. He told her that "it" was all he lived for (R.137). He told 
Miss Street that he had an idea t~t he could sleep with her any time he 
pleased (R. 76 ). He told one of the minors that she looked as it ahe 
ra.ped very ea.sily (R.123,128). Accused waa in uniform. The cadets am 
the t'fr() minors left because accused "was getting out from under oontrol 8 

(R.127-131). The WAVES asked the cadets "to please take him out•. JJl-. 
cused was drunk. Aooused went to another. tavern a.round the oorner. The 
cadets and the two minors let ~ccused go in first and then they ran a:,ray 
(R.122.125,293). · .. 

Before leaving the room of Miss Street and Mis• Carter, and sometime 
after 10 o'clock, accused called Yeoman Matchett in Room 714. She had 
just come in from Red Bank (R.8.9), where her parent• lived (R.304). Ac
cused asked her to join .him in a drink. She refused.· In1ive or ten 
minutes Miss Street oalled ·and asked if she wanted to oome1 am join them. 
Miss Matchett said she wu tired and deolinecl. Accuaed got on the telephone 
and urged her to join them. .Again she refused. lfise Ml.tohett sa.id that 
aooused again oalled and "beoame very a.buain over the phone•. Be called 
her a "bitch• and a "whore•. He told her she wu ~not good-looking enough 
to give him a run-a.round. like .tha:t.• (R.10,11. 76). . The party .in Room 1038 

· heard accuaed on the phone and: corroborated Misa Matchett'• S:ccow:rt of. 
the conversation (R.76,71.128,129). 
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_ After e.couaed left the hotel he returned. lfiss •tohett heard 
aocused at her door a.roUild 11 o'clock, after she had retired. He wanted 

·her to let him in. He accused her of having someone in her room. She 
a.aid& •Please go a.way•. He began to kick the door. She called the 
telepho:oe op~ator and_ told her what was occurring. The telephone 
opera.tor had already received a complaint beca.us~ of the noise from 1r. 
A. w. Zha.lat who occupied the adjoining room and heard someone kicking 
on the door of 714. Mr. Zha.lat described ita "There was a man out 

·there • • • who was trying to get in". He telephoned and made_ the ~om-
plaint. - He fixed the time between 12 o'clock foidnight and l o'clock. 
He wa.s unable to say exactly (R.12,305,306). Claudius Powers, telephone 
operator, oorrobora.ted Miss Matchett's story that the latter had phoned 
her a.bout being disturbed (R.133). 1.tiss Street went down to the seventh 
floor to see Miss 1atchett ·(R.13,79). There, she saw accus'ed outside 
15.ss Matchett's door. She quickly turned around to a.void him. Accused 
spoke to her. She pushed the "aown• button so as not to go upstairs 
with him. Accused insisted that she go in the bar and drink with him. 
She said, "No•, but she was in uniform and she wanted no disturbance. 
In the bar, a.ccus ed told Miss Street he would "make" her •go to .bed with 
him• •. He said he would give her a. case of Scotch, a hundred dollars. 
Miss Street said all s~e wanted was to be lef't alone, that she wanted 
to leave. She saw. a. "naval officer• a.t the other end of the bar_ a.ni spoke 
to him. The house detective came up. They talked. This Navy officer 
was Lieutenant (s.g.) Berna.rd Leddy, Jr., stationed at Sheepshead Bay, 
New York (R.105 ). He saw Yeoman Street oome in to the bar with a. captain 
who had· her by th,, arm, not "as a.n escort would have a person". "He was 
holding her pretty strongly by the arm". IJ.eutenant Leddy observed the 
couple at the other end of the bar. - Accused wa.s leaning over the bar on 
one a.rm, very heavily. •He. had his arm completely over the bar. He was 
holding on to the bar•, facing Yeoman Street. After Miss Street spoke to 
him IJ.eutenant Leddy took her to her room. Miss Street knocked several 
times and identified herself before her door was unlocked by a •Yeoman 
third class there•. The Lieutenant lef't (R.79-81,105-109, 139). . . 

Miu Alyce Lova.tt, Credit Manager at Sa.k's, Fifth Avenue, sa.w this 
occurrence. at the bar that night. Aocording to her, aocused did not look 
entirely sober. Miss Lovatt aaida •his walk was not too steady. H, was 
rather loud•. Acoused was in uniform. Miss Lovatt knew accused as "Captain 
Carter•, ha.Ting met him in the hotel a few weeks ea.rller at which time he 

. told her his name was "Carter• (R.110-115 ). 

At about 4 or 4a30 in the morning (22 . .March), Miss Street and Misa 
Carter were a.wakened by a. low rapping on their door. Miss Street· said, 
"Who•s there•. Accused replied, "B111•. Miss Street told him, "Go a.wa.y". 
Accused said, "I am in trouble, please take oare ot me•. Miss Street 
called up the house detective. Accused heard her telephone and lef't 
(R.81-82,139 ). 
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Arohib&ld w. Rae, houae detective at the hotel, in respo:m1e to a 
telephone complaint., went to Room 1038 at about 4 o'olock that morning• 
.After talking with Miss Street and Mias Carter., he advised them to 
-double look their doors (R.268). . 

,koun~ 5 o'clock, the morning ot 22 March. {R.13-14)., Yeoman Matchett 
waa aW1J.k:ened by a. knock &t her door. She heard a voice• "Dorothy - Captain 
C~rt~r - trouble'!. She thought Dorothy (Yeoman Ce.i-ter) was in trou,ble. · 
She we.a halt ·asleep. She opened the do6r (R.14), a.nd se.w &ocuaed in the 
ha.11. She inquired wey he wa.s th.era. He stated he wu drw:lk t.nd needed 
help t.Dd wanted to come in l.?ld rest. She told him to go t'1 hi• own room. 
He pushed her in a.nd she wu um.ble to push him out. She Z't.n to the 
telephone (R.17). Accused. put his finger on the telephone hook. Accused 
cursed her and accused her ot making trouble for him. Be ca.lled her & 
"dirty bitoh• and a. llwhore•. He had hold of her e.rm (R.18 ). He said he 
wanted to rest and would ?lQt bother. her. Be aa.t on the bed &nd pulled 
her down beside him. Sl\e became frightened. He hit her a oouple of 
times a.orou the fa.OIi ?Ii th his open palm and forced her down, -iia.J.t 
lying dawn". Then she· scratohed him (R.19). Aocuaed called her a llwhore• 
&nd said she entertained other men e.nd not him. He s&id he would "knock · 
the blank out ot "her. He said if she made any noise he would brea.k 
her jaw and get her out or the Navy. He then took her pajama.a ott. Ha 
lifted. her up w:rtil she we.a on the bed and pulled. ·11er robe ott. She was 
afraid 1n scream (R.20). He' held her., with one a.rm and pulled the robe 
off with .the other. (R.21) She struggled. and then he would hit her. :a. 
threatened to knock her uneonsciows • She cried and aaked him to leave 
her alone. He pulled off her .paja.ma top and pulled down her pajama pant,. 
She struggled but did not aoream (R.22). He then remoYed hia olothea. 
The light waa out (R.24). He ru hol41ng lwr down with his weight (R.25). 
Yeoman Matchett testified tha.t she 'tried to get up but. aoowied pushed. her 
baok and kept alapping her._ He 'used ba.d. languag• and wu lying on top 
ot Iwr. B'e •&id he would. not'.'lcrew"her if she would lie atill~ She · 
kept movi~ her legs and knees around tryU,tg to keep him oft. · He e&id 
he would ''hick''her if she- struggled. He &ttempted to insert his penil into 
her body- (R.26,28). He opened hell' legs with his hands. She cried, thlnldng 
someone might hear her.. She ~d not oonaent at &ny time. .tcouaed. "did not 
suooeed in what he wu attempti,ng.to do•. He suddenly ,topped. The etrugglt 
had lasted a halt hour. When he eiloppecl he aa.t up on the dde of the bed. 
He se.id she wu a good kid &nd began to put hi• olothes on.. He said he 
wu sorry a.nd dropped money ,;,n _the bed. She picked it up and handtcl it . 
back to him. He asked her not to JDl.b. au.y trouble a.nd she add ahe would 
not. He left at 6130 a.m. ·she la.y down on the bed &nd a.t 7 a.m. got 
dressed to go on duty. Mi•• Street called her shortly atter accuaed left. 
She told Mise Street ahe ·had & terrible experienot with the a.ocused. She 
had lunch that day with her former emplo,-er, Yr. Kuhn, for whnn she had : : ,, 
worked about 7 yea.rs. He ad:vieed her to tell her lieutenant, Lieute:nant · '· 

I 
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(j.g.) Grace Dimelow, . United States Na.val Reserve. On Thursday, 26 
Mlroh, she went to Whitehall Street to the Army building where she 
identified aoouaed. She then went to Lieutenant Commander Grey for a 
physical examination (R.28-32,56.302). · 

On cross-examination Yeoman Matchett stated that on 8 March she was 
in the elevator with Miss Street. Accused was there. Miss Matchett 
later went to Miss Street's room and found the accused there. They went 
to dinner. •Lieutenant Brennan• and "Captain Parr"• frj,ends of aooused. 
then oame in. They all went back to Miss Street's .and Miss Carter's 
room. All were drinking that evening except a.ocused. Miss Matchett 
admitted. she wa.s gay but was not intoxicated. ·Accuaed. only, told ri!'-=J.1.le 
stories. She was there an hour and left with Captain Parr before the 
other ~esta (R.33,36-39.52). She walked down to her room with.. Captain 
Parr. Captain Parr wen:f; in and stayed for a half hour (R.40). Accused 
called her several times 'after that evening. She put him off. She did 
not like his language (R.53). On Thursday (18 Maroh) she did not enter-

. ta.in the accused but did see Captain Parr. whom she met about 11 o'clock 
p.m. Miu Tor..ey-entertained them in her room playing her harp. They had 
a few drinks. In Miss Torey• s room she sat on the bed with Ca.ptain Parr 
for a couple ot hours. She then went down to her room with Captain Parr• 

. ·No one else wa.s present. She liked Captain Parr, was a.ttraoted to him. 
Captain Parr kissed her. She never had sexual intercourse with Captain 
Parr or accused {R.41-43,55). On Sunday night (21 March) accused called 
her about 10 o'clock. Accused ca.me to her room between 4 a..m. and 5 a.m. 
the following morning. I:JB did not stay with her from 1130 a.m. ·to 6 a.m. 
Accused did not look in his wall~t and say that somebo~ had taken his 
~300. She did·not grab him by the testicles and pull them. During the 

: attack .,he did not scream. She had been a dancing instruotor 15 yea.rs 
ago, but not a chorus girl (R.44-50.62). 

On redir.eot examination Miss Matchett testified that she did not 
scream for two reasons. First, she was afraid accused would hurt her 
and second. she was afraid it would oause a scandal and she wanted to 
avoid publicity which might result in her dismissal from the Na:vy (R.51). 

Lieutenant Commander Gray. Medical Corps, United States Naval Reserve. 
Headquarters Third Na.val District. 90 Church Street, New York City. tes
tified that he had practiced meciicine since 1930. ms work had been · 
heart and lung dide.se and solll8 gynecology. At 5 p.m. on 26 March 19~3, 
he examined.Yeoman 2nd Class Ruth Matchett. She had two contusions on 
the arma • one on the thigh a.nd one on the right leg. 'She also had two 
abrasions in the·region of the groin on the right side. one inch away 
from the vagina. He examined her internally by admitting one finger into 
her vaginal orifice. Her pelvio organ seemed normal. His conclusion wa.s . 
that the patient had not been •1eading k very active sexual lite• (R.59-62). 

- 5 -

http:R.44-50.62
http:R.33,36-39.52
http:ri!'-=J.1.le


(154) 

On cross-examination Commander Gray stated that hia conclusion that l41.aa 
:Matchett was ina.ctive sexually was baaed o.n a condition which could be 
produced by constriction or apasm of the muscles or the vagina.. He tes
tified that, within reasonable limits, it ia possible to ~ell the extent 
or presence or aex life by the size of the vaginal G&DAl (R.62,65). 

Captain E.L.B. Eberhardt, Interna.l Security Division, 39 Whitehall 
Street, New York City, identified the accused. lie.saw accused on 26 larch. 
Accused had "very severe" scratches on his face (R.71). 

Detecti'Ve John A. Turley, 15th Squad, New ,York City Police Depe.rt
ment,·on 21 March 1943, questioned acouaed·in tne bar of the George 
Washington Hotel, after a •request• by the George Washington lbtel house 
detective (R.156). Detective Turley stated that accused answered all 
questions clearly, was not under the influence of liquor, and hia be
havior was not unbecoming an officer and a gentleman (R.158). 

4. Accused testified in hia own behalf. He said that on the night 
of 8 Ma.rch 1943 he got on an elevator i'n the George Washington Hotel to 
go to the 17th.floor where "Miss Torey• resided. Yiaa Street and Miss 
Matchett were in the elevator. :Mias Street smiled at him and he smiled 
back. She gave him her room number, 1038. I.Ater, he went to Room 1038 
and was invited in. ·mule in the room he kidded with Ml.11 Street and 
she said the girls liked to drink. He went ~downattairs and brought back 
a bottle. 1ti._ss Carter then arrived and both girls had a ~ew drinks. Then 
Miss Matchett arrived and he invited all three to dinner. The girls all 
had ·a ffrW drinks (R.192,193). Accused explained that in using the name' 
of Carter he wa.a only kidding because in the elevator Mias Street had . 
an envelope addressed to •carter" (R.194). When they left for the restaurant. 
there was a.bout one and a .half inches of whiskey left in the bottle. · .Ac
cused himself did not drink. He had not had a.eything to drink for the 
previous month. There waa "a lot of kidding• and the girls stated •the7 
were not so hot a.bout• the Navy (R.195). Lieutenant Brennan and Captain 
Parr joined them at dinner. Lieutenant Brennan introduced accused to 
Captain Parr as his· unole, •captain Brennan•. At the time, accused wa.1 
standing between Mi.as Street and Miss :M:i.tchett. The others had a few drinks 
but he had none (R.196). He cautioned them •not to talk too loud•. Ac
cused paid the check and apologized to the proprietor for the diaturba.noe. 
They all returned to Ropm 1038. There we.a more drinking (R.197). Accused 
talked to Miss Street because she found out he had horses, which interest.ad 
her. She said her riding master had·called her •a aon-of-a-bitch, • •'• 
making her get back on her horse•. She took accused to the bathroom a.nd 
said they should spend a weekeruLin Philadelphia, that she had a horse 
named Lady Bug. 'iih.en they oame out or the bathroom Captain Parr was on 
one bed with Miss Matchett and Lieutenant Brennan waa on the other bed with_ 
Miss Carter. Miss Street then came over and 1at on hia knee. She shawed 
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him how she developed the muscles of her back, legs and arms from riding 
horses. She sot up to fix herself a drink. Captain Parr joined her. 
Vt'hile Captain Parr was talking to Liss Street, J,:iss 1.atchett was reclining 
on the bed. She told accused about her home and that she had been a 
dancer. She showed him her legs, flexed them for him and he "naturally 
felt he1· entire limbs 11 

• Accused kissed l.liss l,stchett and she "fully 
cooperated". Captain Parr started to go. .d:e had been asked to take 
Miss :iatchett home. Captain Parr kissed i,J.ss Street goodnight and wit-
ness kissed Miss Matchett. Accused remained for a.bout an hour and then 
left. This was on 8 March. He called l\Ii.Ss llitchett later on and asked 
her for a.date. They made a date for F'r'iday, 19 Harch (R.198-201). On 
18 liarch he took "a 1liss Torey" to dinner. They met Lieutenant Brennan 
and Captain Parr at the restaurant. About 10 p.m. or 10130, he telephoned 
Miss ;ratchett to try to change the date from 19 I~rch to the night in ques
tion, 18 1,18.rch. He then asked Lieutenant Brennan to take Miss Torey back 
to the hotel. IIe had had a disagreement with Miss Torey. He took a. cab 
and went to see ?,liss l~tohett. He went -to her. room and "played around with 
her 11 for a.bout 30 minutes._ She was expecting Captain Parr. Accused then 
left and went to the subway about 11130 p.m. (R.202,203,220). On 19 
1°'J&rch he called her at 6 p.m. but she did not want to see him. He next 
saw her on Sunday night, 21 March. Accused recounted the events of that 
night. At the bar of the Victoria. &>tel, he noticed some c~dets and young 
girls and suggested that they go across the street to another place. There 
they ta.lketl for a while and then left, walking tO\va.rd 7th Avenue and 52nd 
Street where his car was parked. 'l'hey passed two girls who smiled at the 
two cadets. The cadets stopped to talk. The girls said they wanted to 
eat, so he bought them a drink and then took them to the George Hashin~on 
Hotel for supper. Accused called Miss Street and told her to order two 
steaks and a bottle of Scotch, that he was bringin6 up,a couple of prospects 
for the HA.Vl.S. He had had about three beers 'oofore going to the room. He 
joined the others in drinking the Sootoh. F~ then left with the two girls 
and the two cadets. Before leaving he called Miss Matchett and asked her 
to come up. She refused, but sugf;ested he come down and not tell Miss 
Street or Miss Carter (R.202-206 ). The oonversa.tion in the room that night 
had been "quite spicy". According to a.ooused, everyone used risque language, 
drinks were going around and.tongues were wagging (R.207). He left the 
oa.dets and the two 11kids" at 23rd Street and Lexington Avenue. Accused 
testified that "during the course of the evening" until he went to the 
George Washington he had had four beers and two Sootchea.. ~ then fixed 
this as his total drinking up until he left with the youngsters (R.208,209). 
At this point he felt himself "slipping" and wa.s not clea.r. He went back 
to the hotel and got off at the 7th floor. He did not go to lliss 1atchett•s 
room because he saw a tall fellow standing at her door. Just then Miss 
Street got off the elevator. He took her down to the bar for a. drink (R.209). 
He had a beer and she a. Scotoh. They remained there a.bo.ut ten minutes. 
She then walked 'out with a Navy officer. Accused was dizzy or sick. He 
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ha.d. another beer. He wa.1 getting better. lie went out to the lobby and 
the hou,e d.eteotin uked him what h• meant by ldolq.ng on door,. 'l'h11 
he denied (R.210). · He :'-hen telephoned ll:111 :llll.toh.ett'• room and 1he •aid. 
1t w1.1 all right to oome up. then Deteotiw Turle, ·oama oTer am •aid. 
that the hotel people thought he wu .a PhCmef• .A.oo\11~ pulled out h11 
•.100 oa.rd 11 and •dog tag•" and 1howed ·both to th• 4etHtin. !he 4eUottn 
n• aatili'ied 10 they both went to the bar tor a drink•. Bil theu ftilt up-
1tl4,r1 a.m knooked on Ml.11 Matohett'• door.: Thia wae t.row:id l a".m. (R.2!8). 
She opened the door. lie wa.lked 1n and 1lw •hut th• door. S. ·upbr~decl 
her tor telling the houae deteot1vo th&t ha kiok:ed. at her door. ,She 1&1d.1 
•The people next door reported that•. Bl took ott bi1 ~l~• a.nd. re- . 
olined on the bed (R. 211). "She did too•. .m.1 ;.; 1llne11 :made him ~ill · 
a.t eue•. lie attempted no interoourH •that zup1;•. · Be tell ett:.."o 
sleep•. AroUlld 5 o'clock ah• woke him up and told. ·hiJn it W't.l time to .,o. 
HI walked over to where hi1 pants were hanging•. B11 •pockets• -..re bulging 
open one inch. His puree wu in the wrong pocket. .lit looked. .1n hi• ,ral.le'b 
&lld hi• J,nOney was gone. Be. had ha.d three one hW1d.red "',ollt.r b1lle •. Be . 
aoouaed. Miu Matohett ot taking th• mozw:r.•. Slw did not 4•:DJ" 1 'b but •1n-
1tanta.neously" dragged htr olura into. h.11 ·jawe. .A.o.ouae4 Hid.a .•1 then 
pinned her ha.Ilda a.gs.inst her aidH. · I did not want .to be aoratohed. a.1:11• , 
more. 'Xhen 1he gra.bb•d. hold ot JX1.Y teatiolH" and . •pulled. /jna7 o,-uaing 
me great pa.in.••• I •lapped her on the·oh~elc. She did not Tet 10011•. 
She ,till kept pulling. 1'hen I .ran rq hand to her prin.tH am pinohed. 
her on it hard• (R.212,21S). She then,l~t 10011, went to be4 and began to 
cry, uying she did not ha.ve the money but ~bfl the girll up1ttJ.r1 ha.d. 
it. Acoording to a.coused, his tao• wu bl..d.ing from the 1oratoh11 and 
he waa sick from the pain in h.11 teeticlea. He regretted ,lapping her. 
He put hi• clothes on and left the room. He took ten dollt.r1 out of h.11 
pocket. a.nd ga.ve 1 t to. her. She kept the money. The first night he wu . 
there he. a.lso gave her ten dolla.rs (18 Mlrch). 'l'ha.t wa.a &lnye h.11 polioy. 
Upon hie leaving she kiued him goodbye. He then went up to Room 10~ to 
find out whether Miu Cartflr or Miu Street ha.d hia money. u,. knooked. on 
the door and announced himself (R.213). 'Xhey would not open the door or 
talk to him. It was around~S o'clock. He then went downsteir1. 11h1le 
in the room with Miu lil.tchett he had told her t.hat unleu he 1'.ound h11 
money it might get her·into trouble (R.214). He arrived baok at Fort 
Wadsworth around 7130 a.m. and called Miss :Matchett. He did not aee her 
rmy more after that (R.215 ). That day he spent in bod with a het.d.aohe, . 
upset stoma.oh .. a.nd a pain in his testicles (R.21S,217). He Ulr a peysioian, . 

"Captain Loomis 11 ,that night. Subsequently he n.s t9ld tha.t · the •Na,-vy• was 
bringing oha.rges against himJ and he was investiga.ted by a •Lieutenant 
Saltzman" (R.217). IIe re oeived advice, as a result of whioh he did not 
tell the investigating officer the truth about oerta.ln. phaaea ot the. inves-
tigation (R.218). · 

On orosa-examina.tion aoouaed testified that he remembered being in- -

- 8 -

http:oerta.ln
http:stoma.oh
http:dolla.rs
http:dollt.r1
http:up1ttJ.r1
http:ldolq.ng


{157) 

0 

vestigated by "Lieutenant Saltama.n." and 'being under oath •in a 1ra.y•· (R.222). 
He said that he was sworn but·it was an "informal interrogation" (R.223). 
The witness did not reoall making certain statements .to the investigating 
oftioer in "oontradistinction" to teatimoJ:l1'. given at the trial (R.224)•. 
He did remember telling the investigating offioer that the sorateh on hi& 
face was "superficial" and that he "was· trying to reoa.11• how he got it. 
Accused explained that he did not·want to tell the investigating officer . 
t~t he "had been in bed with this girl" {R.226). He a.ddeda "'I have never 
done a triok like that. sir" (R.225). ·He'remembered telling the investigating 
officer that .Miss Matchett would not let him in on 21 March/ and that he did 
not remember seeing·her at all that night (R.227.228). He remembered stating 
to the investigating officer that a.f'ter knocking on Miss Matohett's door that 
evening his lllind was a blank until the f'ollowihg lll;Orning when he found him
self standing by his car. His motives (in so testifying) were not to besmirch 
her character•. He did not want the investigating ~f'ficer to know he had been 
in Miss Ma.tchett's room (R.230). Before leaving Miss Matchett on the morning 
of 22 March, ·he questioned her about the $300. He did not °believe" he told 
this to the investigating officer because this would have shown he was in 
her room (R.231,232). Accused said he ,did not report the loss of $300 to 
alJ¥One. His testimony to the investigating orfioer •took the form it did". 
because .of his respect for womanhood. He wanted to protect this woman and 
hoped his money would oome baok (R.232). He first knew he -was in trouble 
around the end of March. He denied telling Mr. Grippi. the assistant· 
manager of the George Washington Hotel, that he felt like backing his oar 
off the bridge (R.233). The first time accused knew there was a rape charge 
a.gains t him was from •the charges 11 (R. 236 ) • During the examination by 
Lieutenant Saltzman, accused adllli tted, he t.ra.s as_ked "whether he got in· bed 
and stripped her naked". This question did not reveal the nature or the 
charges to acoused. On 26 .April accused.was recalled by Lieutenant Saltzman. 
Charges had not yet been served and he did not then "know about" the charges 
(R.236). Accused adlllitted that the testimony he gave Lieutenant Saltzman 

was not in accord with facts and the reason •primarily" was that he wanted to 
protect Y.iss Ml.tchett and he wanted to keep his· skirts _olean a.s far as the 
outside world was concerned (R.237). He would not say he was drunk on the 
night of 21 March. Aocused stated that he was not in such. condition that 
he did not know what he was doing and ootild not :rem.ember. 

Captain H. D. Parr. Ordnance Department, 2lld Batte.Ho~, 128th Ordnance 
Motor Supply Regiment, Pine Camp, New York, testifie,d for accused. He first 
met him on 8 Mlrch 19':S at a restaurant in New York City.· Captain Pa.rr was • 
with Lieutenant Brennan, nephew or the aooused. They joined e.ocused and 
three WAVES at a table (R.161). After dinner they went to the Hotel George 
Washington. The WAVES had drinks at dinner. All six went up to the hotel 
room and ordered more drinks (R.162 ). The WAiES were not drunk: but showed 
that they had-b~en drinking. Captain Parr lef't the room and went downstaira 
to the room of one of the girls (R.163 ). The girl he lef't with wa.s Ruth 
(:llitchett). He stayed in her room about an hour and a half (R.164). · 
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On or about 18 Ua.rch he met accused the second time at "Charlie'i about 
10 o'clock p .m. Miss Torey was with accused. After Miss Torey had had 
two drinlr.s with Captain Parr and Lieute_nant Brennan. accused asked the 
Lieutenant. his nephew, if he would·take Mi.as Torey to her hotel. the 
George -,iashington. Captain Parr called Ruth Matchett and invited her to 
join them in this other girl's room at the George Washington Hotel. They 
left for the George Washington "and Captain Brennan le~ us". l'hey all 
went to 13.ss Torey's room and had a few drinks (R.165). Miss Torey was 
a harpist and played for over an hour. Captain Parr then went down to 
Ruth l.:S.tchett's room for an hour and a half (R.166). While there he 
did not remove his clothes (R.314). 

First Lieutenant Stephen L. Brennan, 128th Ordnance Regiment, Pine 
Ca.mp, New York, testified for accused. He said he wa.s the nephew of 
accused and that they were very friendly (R.171). The witness testified 
to meeting accused and the three WAVES on the evening or 8 March. and 
about the "party" that followed at the George Washington. On 18 l'hl.rch 
the witness and Captain Parr met accused. who was with Mias Torey (R.176). 
Accused made a telephone oall and left. asking Lieutenant Brennan to take 
Miss Torey home to the George Washington H:>tel. Accuaed le!'t. The others 
remained "a few minutes". Captain Parr made a phone call. They then went 
to the George Washington Hotel. In the lobby Captain Parr met Miss Lktchett, 
They all went to :Miss Torey's room and bad a few drinks. Captain Parr and 
Miss ll.atchett left. 

J.5.ss C. H. Torey. harpist. of Hudson, New York. testified tm.t she 
. had known the accused since 1 October 1942. He had been a suitor ot hers, 
but not since January 1943. On the night of 18 Mll'ch she went to dinner 
with accused. Later, Captain Parr and Lieutenant Brennen joined them 
(R.185,186). Accused ma.de a call and left. Lieutenant Brennan, Captain 
Parr and Miss Torey went to the George Wuhington Hotel. Captain Parr • 
met lliiss Matchett in the lobby. They all went to Miss Torey's room. She 
played the harp and they had several cooktail:e. After an hour Capta.in Parr 
and Miss Matchett left. Two hours la.ter Captain Parr returned and le!'t 
with Lieutenant Brennan (R.185-187}. · 

Lieutenant Colonel. F. L. Ritter, Medical Corps, 1205th Service Unit, 
Fort Wadsworth, a defense witness, testified that he was in charge of th~ 
Fort Wadsworth Hospital. He wa.s educated at Albs.ny Medical College, -
University of Physicians 9.1'ld Surgeons, Baltimore, University of Dijon,_ 
and University of Ba.se.n. F.e had been an assistant- profeasor of gynecology. 
He stated that if a.digital examination is ma.de on a female the fa.ct that 
only one finger can be inserted in the vaginal ca.nal is no indication that 
sex life is lacking ·(R.66,67). ' 

On cross-examination Colonel Ritter stated that an adult woman's hymen 
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could be destroyed by means other than sexual intercourse (R.68)•. "Where 
a woman is modes_t you have difficulty ma.king a digital examination• (R.69). 

without objection by the p~osecution. the defense then offered the 
deposition of Captain Yl. A. Loomis, Jr., Medical Corps which was received 
in evidence, read to the court by the defense counsel and narked "Defense's 
Exhibit A•. Captain Loomis testified that he·wa.s a graduate of Syracuse 
University Medica.1 School. Captain Loomis sa.w accuaed on 2? Mlrch 1943 
at 8 p.m. Upon examination he found that accused had a ahort scratch on 
the lower part of the ---scrotum. and that his· testicles were nrollen a.rid 
tender. Certain external veins were broken. Accused had ,hree scratch.ea 
on the left side of his face. The scratches on a coused' s tace on 22 liu-oh 
were recent. 

First. Lieutenant "S. Cowan•, Military Police, Fort Wadsworth, identified 
the accused as his comm.anding officer. He talked to accused on SUllday morn
ing. 21 M3.rch. Accused offered to lend witness money and showed Lieutenant · 
Cowan three one hundred dollar bills which were in his wallet (R.245a, 246)•. 
Lieutenant Cowan also testified that a d~ or two later he saw som, scratches 
on accused's face (R.248). 

Robert J. DeMa.yo, a taxi driver, of 330 East 138th Street, New York 
City, stated that he took the accused in his tan: from 5oth Street and 
Broadway on 18 March to 23rd Street and Lexington Avenue, leavi11g him at 
the George Washington Hotel (R.249,250). · · · . ·. 

5. In rebuttal, Mr. c. J. Kuhn, Vice President- National Surety 
Compa.ey, New York City, testified for the prosecution. · Be said that he 
had known Miss Matchett for about seven or eight years •. She had been his 
secretary. He believed Miss Matchett to be of the highest integri'tl'• 
In his opinion, al though he had ·no direct knowledge, she was still a 
virgin. She had confided her family problems in him. She wa.s not ao 
very attractive and had·had very fevr da.~es (R.254,256)~ · ~ 

Yeoman Street, recalled, stated that a terr days after 21 Maroh 19~ 
she received a call from the aooused. He did not mention $~00 (R.261). · 
He invited her to dinner and to a show but she rei'used. 

First Lieutenant Nathan J. Saltzman, Inspeotor General's Department. 
Fort Hayes, Columbus, Ohio, identified accused. 'IJ,eutenant Saltzman took 
the testimony of aooused in April, having been a.asigned by the Inspector 
General, Second Service Command, to investigate a complaint against the 
accused. Accused's testimony was taken under oath (R.269). Accused 
raised his right hand and was sworn. His rights under Article of War 24 
were then explained. He was examined twice. This witness said that he 
knew for a fact that accused knew the nature of the charges which were 
being investigated (R.270-272). Lieutenant Saltzman stated that he told 
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the aocused originally he was illTestigating an alleged assault with 
intent to coI!Dllit rape on Yeoman Second Class Ruth E. Matohett (R.275). 
This witness testified that the investigation wa.s conducted between 2 
April 8.Ild 27 April 1943 (R.278 ). At the investigation, aooused tes
tified that it was some ti?ll!!I after.he left Miss Street's room tbat he 
disoovered the loss of his $300 (R.279,280). At the investigation, ac
cused testified that he was only in the room of M:Lss Street (R.280). 
Accused also testified to Lieutenant Salt&lllllD. that his mind was a blank 
from the time he talked by phone to Miss :Matchett from the room of 1ftss 
Street until he found himself in front of his car at about 6 o'clook in 
the morning (R.282). Later, he testified about overcoming this loss of 
memory a.na discovering the loss of.the $300 (R.283), in the hall of'the 
hotel (R.282). On examination by the court Lieutenant Saltzman stated 
that accused testified before him that somebody had put something in 
his drink at the Hotel Viotoria Bar e.nd then he remembered that· some 
stranger had given him what he thought was a marijuana cigarette, which 

- accounted for his lapse cf memory (R.284 ). 

Mr. N. Grippi, Assistant Manager, futel George Washington, testified 
that on 21 March 1943 he was acting manager of the George Washington futel 
(R.308). He saw a.ocused on 29 March at the George •'fashington Hotel. Mr. 
Grippi told accused an investigator had been in to see him (Mr. Grippi). 
Accused told him he did not remember what had taken place on the night 
of the 21st. Accused told Lh-. ~rippi there was a very serious charge about 
accused forcing his way into a lady's room, and if that: were true he would 
back his car off the bridge (R.309,310). 

6. The Board of Review believes the story of Yeoman Matchett that 
at about 5 o'clock on the morning of 22 March, 1943, at the George ·wash
ington Hotel, New York, New York, accused colllllitted an assault and 
battery upon her, with intent to have an improper sexual connection with 
her, by wrong£ully striking her on the head with his hand, as alleged in 
Specification l of the Charge. · 

It is unnecessary to repeat Miss Matchett' s story of what took place 
that morning in Room 714 at the George Washington. Her story of the assault 
and her testimony as to the concomitant oircumstances and details stand un-· 
impeached by any credible evidence and substantiate each factual allega
tion of.Specification 1~ There can be no doubt as to the intent behind the 
assault. A man does not strip a woman, disrobe himself and impose his body 
on hers for any purpose other than that alleged. 

The general conduct of accused that night as established by his own 
narrative was highly discreditable. And his testimony was so at varia.noe 
in lllaterial matters with the weight of credible evidenoe ·as to render ao
cused unworthy of belief. 
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.First, in his sworn statement to the investigating officer accused 
testified that he was only in the room of Miss Street that night. He 
also svrore that his mind wa.s a blank from the time he talked to Miss 
Matchett by phone from Yeoman Street's room (a.round 11 p.m. when he tried 
to make the "date") until he found himself.standing beside his C!U" a.bout 
6 o'clock the next morning. To the investigating officer he acoounted 
for this "amnesia II by his theory that ,someone had put something in his 
drink at the Victoria Bar or that a stranger had given him a. marijuana. 
cigarette. In the course of the investigation he remembered that iil the 
hall of the hotel sometime after leaving Miss Street's room he discovered 
he had lost ~300. On the trial accused told an entirely different story. 
He remembered everything that happened that night. He said he was a.n 
accepted visitor in the room of }fiss Matchett at 1 a..m. and that he re
mained in her room until he discovered the loss of his money there at 
about 5 a.m. His testimony at the trial compromised the chastity of 
Miss Matchett. Accused bo~dly admitted the falsity of his testimony be
fore the investigating officer. He gave three explanations. He said 
he had received advice as a result of \\'hich he did not tell the truth. 
He said that an admission by him that he had been with Matchett would 
have injured him. Neither of these explanations is acceptable legally 
or morally. Also, he explained that womanhood had his respect, that he did 
not want to tell about having been in bed ~~th the girl, that he had "never 
done a trick like that, Sirl". ·Accused attempted to account for this un
natural chivalry, unnatural if he believed himself the victi~ of a black
reailing prosecutrix, by further testifying that when he proteoted this 
woman before the investigating officer (in April) he did not know the nature 
of the charges. That the very elements of this last explanation were sham 
and false is proven by the testimony of two witnesses. The assistant 
manager of the hotel testified that he saw aocused on 29 March (before 
accused's testimony was taken by the investigating officer) and that ao
cused told him then that he was charged with the very serious matter of 
forcing his way into a lady's room. '.rhe investigating officer testified 
that at the hearing oonducted by him ho informed accused "originallya 
that he was investigating an alleged allsault with intent to oommit rape 
on Yeoman Second Class Ruth E. Matchett. 

Again, to besmirch and discredit Mias Matchett, accused testified 
that he had intercourse with her in her room on 1e Ml.roh. His story is 
that he took'Miss Toroy to Charlie's, a restaurant,·on that eveningJ 
that there he met Captain Parr and Lieutenant Brennan, his nephewJ that 
about 10 o'clock or 10a30 he phoned Miss Matchett for an appointmentJ 
that thereupon he asked Lieutenant Brennan to take Miss Torey back to 
the George ·1iashington where she also lived, while he went down to M:isa 
Matchett' s, "played around with her" for a.bout 30 minutes and left around 
lla30. The falsity of this story is found not only in the denial of Miss 
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J.tatchett, but is proven by the testimony of accused's own witnesses •. 
Lieutenant Brennan, testified that he, Captain Parr, and Miss Torey 
left for the George Washington Hotel "within a few minutes" after ac
cused, ani met Miss Matchett in the lobby. 1fiss Torey, who also tes
tified for accused, said.that they met Miss Matchett in the lobby. 
Captain Parr,a defense witness,told of meeting Captain Brennan at 
10 o'clock, of having 2 drinks there with ~.:iss Toray, and of their 
depa.rture from Charlie's for the George Washington, at which point this 
witness addeda •and Captain Brennan left us". On this testimony, ac-· 
cused could not have preceded the rest of the party to -t?he George Yia.sh
ington, spent a. half hour with :t.:iss 1atohett in her room and have had 
her in the lobby when the others arrived. 

. Accus-ed testified that he phoned ;,liss Matchett from the room o:£ 
Yeoman Street, that she consented to his goin6 to her room, and. that he 
went to her room a.bout 1 a.m., knocked on the door, and was admitted. 
This testimony is contra.dieted by that of the girls in Miss Street's 
room who over-hea.rd·the phone call ma.de from there, by that ~f the wit-

. ness in the room next to Miss Matchett, and by the testimony of the night 
telephone operator at the hotel. The girls in Miss Street's room heard 
accused telephone Miss Matchett and, during the con'Versation, .call her 
a •bitch• and a "whore" and make other insulting remarks to her. It 
is.impossible to.believe that Miss ARtchett would have consented to this 
"tryst" after such insults or that accused would have used such language 
had she first consented. The occupant of the room adjoining J/J.ss 
Matchett's heard the kicking on the door and telephoned a complaint do,vn-
1taira, and Miss ?m.tchett phoned the operator and told her what wa.s oc
ourr~, facts which contradict accused's story that he was a welcomed 
.visitor.to whom the door was opened. 

The record is replete with instances where the weight of the evi-
. - denoe controverts the testimony af accused. He said that he assumed the 

name "Carter• on 8 March to •ki.d• the girls because of an envelope one 
of them had bearing the name.Carter. It wa.a proven that aoous~d, had 

.used the same name on an earlier date·in introducing ~illl.seif to another 
woman in the same hotel. 4 

Significant is a.ocused' a. statement tba.t he attempted to gain read
mission to the room of Yeoman Street a.round 6 a.m. (Ae11used ha.d testi
fied tha.t he was in Miss lm.tchett•s room from 1 a.m. until a.f'ter 5 a..m.) 
The house detective fixed the hour when accused returned to Yeoman Street's 
room e.t 4 a..m. 

The severe scratches on aocused's face, noticeable to more than one, 
and observed distinctly tour da.ys later, required explanation. They were 
mute corroboration ot Miss lm.tchett•s story of her struggle at the time ot 
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the assault. Highly incredible is 
,· 

"S.ccused's story of the attack on him 
in 1ass Ua.tchett's room~i,Q.f' the reasons for the attack, or how he got 
his severe scratches, and.J\;he two abrasions one inch from her vagina. 
In view of the false testimony given by accused on other aspects of the 
case, this explanation is rejected. 

· On the other hand, Miss Matchett told a consistent, , atniigbtf'orHard 
story. She showed a regard for the truth at all times, even admitting 
conduct which may have bordered on indiscretion.· However~ she did not 
admit nor was there proven any willful indiscretion by lier as far as 
accused was concerned. 

•
The conduct of accused as alleged and proven constitutes a vi.ola-

tfon of Article of War 95. The conduct of accused was in its nature 
disgraceful and unbecoming an officer and a gentleman (CM 22779:S; 
Anderson). 

As to Specification 2 of the Charge, the.evidence shows that ac-
cused was disorderly in uniform in a public place, the George Washington 
Hotel, at New York, New York, while in uni.form on the morning of 22 l.Brch 
1943, as alleged•.Accused's conduct in kicking on the door of Miss 1.htchett 
between 12 and 1 o'clock of the morning in question was disorderly, as was 

· his action in disturbing Yeoman Street and Carter by knocking on their 
door at about 4 a.m. that morning. His language to Miss Street at the 
bar of the hotel a.round midnight of 21 March was disorderly. He told 
her he would ''make II her 11 go to bed with him11 

• He offered her pay to gain 
her consent. Such a proposal under the circ~tanoes constituted a grave 
insult. It was highly provocative, likely to result in a breach of the 
peace. ·rt was "disorderly conduct" within the meaning, and a violation, 
of Section 722 of the Penal Law of the State of New York, which in per-
tinent part reads as foliows a ' 

11.Any person who with intent to provoke a breach of the peace, 
or whereby a breach of the peace may be occasioned, commits any 
of the following acts shall be deemed to have committed the 
offense of disorderly conducts Uses offensive, disorderly, threat
ening, abusive or insult,i.ng language, conduct or behavior." 

The conduct of accused as alleged in Specification 2 of the Charge 
and as proved constitutes a violation of Article of War 96. 

i. Accused 1s 50 years old. He was appointed Captain, Army of the 
United States, 9 April 1942. His prior service wa.sa ~eserve Officers' 
Training Corps, 90 days, August to November 1917. He was commissioned 
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seoond lieutenant 27 November 1917, promoted to .first lieutenant 2 August 
1918, and promoted to captain 22 October 1918. He wa.a on actin duty 
status 27 November 1917 to 17 April 1919. He wa.a appointed Captain, 
In.fa.ntry Reserve, 31 August 1923, reappointed 31 August 1928, · terminated 
30 August 1933. He attended St. Xavier College 1912-1914 and Cincinnati 
I.aw Sohool 1915-1917, gra.dlil8.ting ~rom neither institution. lit 11 1ingle. 

a. The court wa.a legally constitut;ed and had juriad1oticn ot the 
person and subject ma.tter. No errors injuriously ai'feoting tpe aub1te.n
tial rights or accused were committed during the trial. In the opinion 
of the Board of Review the record is legally suf.fioient to 1uppcrt the 
findings and the sentence and to wa.rrant confirmation thereof. Diamiaaal 
is :nandatory upon conviction of violation of Article of War 95 and au
thorized upon conviction ot violation of .Article ot War 96. 

Judge Advocate. 
\ 

Judge Advooa.te. 

Judge Advocate. 
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1st Ind. 

War Depe.rtment, J.A.G.O., 29 SEP 1943 - To the Seoretary of War. 

1. Herewith transmitted tor the aotion or the President are the 
reoord of trial and the osinion of the Board of Review in th{9 case ot 
Captain William M. Brennan (0-182796), Corps or· Military Polloe. 

2. I oonour in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings and the aentenoe 
am to warrant oonf'irma.tion thereof'. I recommend that the aentenoe be 
oonfinood and oa.rried into execution. 

3. Inolosed a.re a draft of' a letter for your signature transmitting 
the record to the President for his action and a form ot Executive action 
designed to carry into effect the recommendation hereinabove made, should 
such aotion meet with approval. · 

~ .. a-•-·-..•--""''"~..... 

~on c. Cramor,
Miljor General, 

3 Inola. The Judge Advocate General. 
Inol.1-Reoord of trial. 
Inol.2-Dra.rt ot let. for · 

sig. Seo. of War. 
Inol.3-Form of Ex. action. 

{Sentence conf'inned. G.C.M,O. 356, 12 Nov 1943) 
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WAR DEPARTMENT 
Army Service Forces 

In the Office ot The Judge Advocate General 
Washington, D. c. 

SPJCli 
Cll 238103 

UNITED STATES~ 94TH INFANTRY DMSICN 

v. ) Trial by G.C.1'., convened at 
Camp Phillips, Kansas, 7 JlU1' 

First Lieutenant ED:1TARD R. ) 1943. Dismissal. 
CLEWml (0-1289871), 376th)
Infantry-. ) 

~-----------OPINION ot the OOARD OF REVIEW 
CRESSON, UPSCOMB and SLEEPER, Judge Advocates. 

1. The record ot trial in the case of the officer named above ha.8 
been examined by- the Board of Review and the Board submits thi•, it• opinion, 
to The Judge Advocate General. 

2. The accused was tried upon the following Charges and. Specifications: 

CHARGE I: Violation of the 95th Article ot War. 

Specificatim l: In that Firet Lieutenant Ednrd R. Clewien, .376th 
Infantry, did, at Camp Phillips, Kansas, CXl or about 25 June 
1943, 111.th intent to deceive Captain Alexander Hughes, Jr., 
Adjutant, 376th Inta.ntey, officially state to the said Captain 
Alexa.mer Hughes, Jr., tha.t he, the said First Lieutenant 
:Edward R. Clewien, was on Special Duty by verbal orders ot 
the Conrnanding General, 94th Intant17 Di'rl.sion, thro1J8h the 
Assistant Chief' ot statt a-3; 94th Infantry- Division, which· 
statement was known by the said First Lieutenant F.cbrard R. 
Clewien to be untrue. 

Specification 2: In that First Lieutenant Edward R. Clewien, .376th 
Infantry, did at Camp Phillips, Kam~as, on or about 25 June 
1943, with intent to decein Major Charles A. Brenaman, S-3, 
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376th Infantry, ofi'icial.13' state to the said Major 
Charles A. Brenwtan, that ~, the said First Lieutenant 
Clewien, 1Jas en Specia1 Duty by verbal ori.krs of the 
Coo:manding General, 94th In!antr)" Division, through 
the Assietant Chief" ot stat! G-3, 94th Intantrr Division, 
which statement was knoffl1 by the said First Lieutenant 
Cle11ien to be untrue. 

CHARGE II: Violation or the 61st Article of war. 

Specifi.cation: In that First Lieutenant Edward R. Clewien, 376th 
In!ant17, did, without proper leave, absent himself' from 
his duties with Company 1tA11 376th In!ant.17, at Can;> Phillips, 
Kansas troll about l;OO 14 June 1943 to about 22~ 25 June 
1943. 

He pleaded not guilty- to and was !owd guilty of all Charges and Specifica
tion•• He was sentenced to be dismieaed the service. The reviewing au
thority approved the sentence and forwarded the record ot trial !or action 
under the 48th Article of war. 

3. The accused, who was assigned to Company A, 376th Infantr.r, 
absented hillselt without lean from that organization f'rcm 14 June 1943, 
to 25 J\.Ule 1943. The accused told his canpany commander that he was going 
on specia1 duty with the division, and his compaJl1' ecmnander replied "Well, 
all right"• Thereafter the accused was seen on a number of occaeions a.lbout 
his compa.IJ1' organization and in the CO!lPSllT moss hall (R. 7-12). 

On J1me 22, Major Charles A. Brenaman, Regimental S-3 ot the 376th 
Intantr)", asked the accused~ he had been absent !ran the organization t,o 
which he was assigned., and it he bad been given a specia1 assigr.ment b7 G--3. 
In rep~ the accused stated to hill that he had been teaching the Second Anq 
units bea"f7 machine gun work. cm the evening of that dq, Major Brenaman 
e&lled the aceused and toldbia that Colonel Clay wanted a written state.Jlle(lt 
as to ·bow the accused had been assigned to special dut7. The accused then 
admitted that he bad. not been on special dut7, and that he had been doing 
"nothing" (R. 12-15)• 

On the same date as stated above, June 22, the accused was called 
b7 Captain Alexander Hughes, Jr., Regimental Adjutant, 376th Infantry- Regiment, 
and asked what he had been doing. To this inquir:, the accused replied that 
he had been on special dut:, with the Seccnd Ar,q troops, g1.ving instructions 
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in the use ot machine-guns. On the following day- the accused was again 
called before Captain Alax:.ander, and upon further inquiry' b7 Captain 
Alexander, the accused stated that on 14 June he had received notice of 
a change of his post ani that he had been told by the sergeant in the 
0-3 Section that he was to report to the 376th Engineers for special 
duty trom June 14th to 23 June and on 23 June he was to go on dut7 with 
the 276th Field Artiller;r Battalion (R. 16-19). . 

The operation sergeant of the G-3 of.tice testi!ied that he was 
f'am:Uiar with all business ot that office and that the accused had not been 
placed on special duty (R. 19-22). 

J+. The defense presented no evidence and the accused elected to remain 
~....

silent. 

5. Speci!ication,l and 21 Charge I, alleged in the same language that 
the accused on or about 25 June 1943, with intent to deceive, otficial.lJ" 
stated to Captain Alexander Hughes, Jr. arn to Major Charles A. Brenaman, 
that he, the accused, was on "special duty-, 94th Infantry Division through 
the Assistant Chief ot statt G-31 94th Infantry Dirlsion" which statement 
he knew to be untrue. 

The evidence shows very clearly that on separate occasions en 
J\D'le 221 the accused made false statements to the officers named 1n the two 
Specifications described a.bOTe concerning a special assi~t which he had 
received from the 01'.tice of G-:3, 94th Infantr;r Dirlsion. In as much as the 
Specifications alleged that the false representatiomwere made "on or about 
25 June 194311 , the fact that evidence shows that the7 were ma.de on 22 June 
is immaterial (app. 4,- P• 237, M.c.K., 1928). We must conclude, therefore, 
that the tilXU.ngs ot guilty urxier the two Specifications are sustained b7 
evidence beyond a reaeonable doubt. 

6. The Specification, Charge II, which alleges that the accused was 
absent without leave from 14 June 1943 to 25 Jme 1943, is sustained by 
uncontradicted testimaJy'. 

7. The records of the o!fice ot The Adjutant General show that the 
accused is approximtely' 24 years or age, that he enlisted in the ffl.econsin 
National Guard 1n Septen:ber 1938, that he attended Officers' Candidate 
School~ and was commissioned a Second Lieutenant, Infantr.,, en 12 August 1942. 
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s. The cour~ was legally constituted. No errors injuriously 
affecting the substantial· rights o! the accused were committed during 
the trial. In the opinion or the Board or Review the record or trial 
is legally sufficient to support the findings o! guilt:r am the sentence 
and to warrant confirmation t.hereot. A sentence ot dismissal is authorized 
upon conviction ot a violation or Article or War 61 and is mandatorT upon 
conviction or a violation ot Article of War 95. · 

.;f I" 

jl 9j 34? /n\,._,-.1 _"~-1/" Judge Advocate 

~ t.L~~ Judge Advocate 

I 
{]v, ._,, vi--,tA,"'1.,-A-~\ .i- ; , ?i<-J'"" Judge Advocate 

:' 
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SPJGN 
·cM 238103 

1st Ind. 

war Department, J.A.a.o., ~ b f\UG i94J - .To the Secretary ~ War. · 

l •. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board o£ Review in the case o£ . 
First Lieutenant _Edward R. Clewien (~1289_871), 376th Infantry. 

2•. I concur in the opinion of the Board o£ Review that the · 
record of trial is legally sufficient to support. the .timings and 
the sentence arxl to warrant confirmation thereof. I recommerxl that 

· the sentence of dismissal be confirmed and carried into execution. 

3. Careful consideration has been given .to the accused ts plea 
for clemency, which is attached to the record, in which he seeks to 
justify his absence £ran duty on the basis or his lVi.f'e •s illness. _ 
His contentions appear, however, to be another illustration o£ 
"Inclination snfltching argument to make iIXlulgence seem judicious 
choice". · 

. · 4. Inclosed a.re a draft o£ a letter 'far y<111r signatur,., trans
mitting the record to the President for his action, and a form of 
Eicecutive action designed to carry into effect the foregoing recan,,;. 
:nend.ation, should such action pieet with approval. 

~~-. ~-·. -
J.tyron c. Craner, 
Major General, 

The Judge Advcx::ate General. 

3 Incls. 
Incl.1-Recard o£ trial. 
Incl.2-Df't. let. !or sig. 

Sec. o£ War. 
Incl.3-Form of Executive 

action. 

{Sentence confirmed. ctc.K.o. 242, 17 Sep -1943) · 
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WAR DEPAHT?0IT 
Army Service Forces 

.In the Office of The Judge Advocate General 
i'Iashington, D.C. (173) 

SPJGK 
CM 238138 

18 SEP 1943 

U N I T E D S T A T E S ) SECOlil"l) AR~lY 
) 

v. ) Trial by G.C.M., convened at 
) Lebanon, Tennessee, 4 July 1~43. 

Private BERRIE BRI:.'WSTER ) To be hanged by the neck until 
(38281127), Conpa.ny E, ) dead. 
365th Engineer General ) 
Service Regiment. ) 

OPINION of the BO.A.HD C.ii' RSVI117 . 
LYmr, HILL and AlIDRE,,S, Judge Advocates. 

1. The record of trial in the case of the soldier ?l.9.IMd above haa 
been exa.r.J.ned by the Board of Review, and the Board .submits this., its 
opinion, to The Judge Advoca.te_General. 

2. Accused was tried upon the following Charge and_ Specifications 

CHA.RGEa Violation of the 92nd. Article of "ifa.r. 

Specification& In that Private Herrie Brewster., Company "E"., 
365th ~gineer General Service Regiment, did, in the vicinity 
of Doe.ks Crossroad, Tennessee, on or about June 15, 1943, 
with ma.lice a.forethought, wilfully, deliberately, felon
iously, unlawfully, and with premeditation kill Private First 
Class Robert M. Hardy, Comp~ 11 1:;11 , 365th E.:ngineer General 
Service Regiment., by stabbing him in the neck. 

Originally accused pleaded· not guilty to the Charge and Specification, but 
subsequently changed his plea to not t;Uilty of -che Charge and Specification, 
but guilty of voluntary manslaughter in violation of Article of Yfa.r 93 
(R. 41-43). He was found guilty of the Charge and Specification. E.'vidence 
of two previous convictions was introduo~dJ one by s\unrna.rr court-martial 
for breach of restriction in violation of Article of War 96, and one by 
special court-martial for being disorderly in quarters and gambling con
trary to orders in violation of Article of War 96. Accused was sentenced 
to be dishonorably dis charged, to forfeit all pay and allowances due or 
to become d~~, and to be hanged by the neck until.dead•. The reviewin& 
authority approved the sentence and forwarded the record of trial for ac
tion under Article of Ua.r 48, recommending that the sentence be col!lI1uted 
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to dishonorable discharge, forfeiture of all pay and allowances due or 
to become due, and confinement at hard labor for life, and that the United 
States Penitentiary, Atlanta, Georgia, be designated as the place ot con
finement. 

3. SUL1r.ary of evidence. 

There was a discrepancy in the testimony concerning the date of the 
offense, but the more accurate evidence leads to the conclusion that the 
killing occurred early in the morning of 15 June 1943, the date alleged 
(R.5,14,19,20,27,36,38). 

The eyewitnesses were enlisted members of accused's organization. 

During the night in question, two crap games were in progress in a 
field about 200 yards from the organization's bivouac area at Doakes Cross
road, Tennessee (R.14-16,20,21,25,27). The games were about 20 paces apart 
(R.22,23,25). Candles and torches were used to illuminate the scene (R.25, 
29). The accused and Private First Class Robert M. Hardy, the deceased, 
were participants in one of the games, and were kneeling near each other 
in the circle of players gathered around a blanket on which the dice were 
rolled~nd the money placed (R.10,16,21,29,38,40). 

At a time when Hardy had placed a twenty-dollar bill on the blanket, 
the candle burned out, and when someone struck a match it was discovered 
th.at the bill had disappeared (R.~9,39). Someone said, "•I heard it, the 
hand that got the money came from right over there••, indicating the ·direo
tion·where accused was located. Accused said, "'I never got your money••. 
Hardy _arose, announced that he was going to have his money, and repeatedly 
declared that he would get a plank off the fence to get his money back 
and' that he would have his money even if he had to get a pick handle and 
"beat up 11 everybody present (R.28,29,:51,32,40). Although' Hardy appeared 
angry, he did not address his remarks to accused in particular, but rather 
to the group as a whole (R.29-31,40 ). Hovrever, at one point he did a.sk 
accused whether the latter had the twenty dollars, to which accused replied 
th.at he did not. Accused "opened both his hands 11 and offered to be searched 
(R.38,40)•. Ihrdy made no threats toward accused, had no weapon in his 
hands, a.11d made no move toward obtaining a plank or a~ other weapon (R.32~ 
40,47). There was evidence that Hardy was slightly intoxicated a.ndwa.a act• 
ing "sort of loud" (R.17,24,25,29). 

While· Hardy was engaged in his threatening remarks to the group, lie 
and accused "clinched". The witnesses did not know whi'ch one gra.bbed the 
other first. In the· clinch, Hardy had one hand on accused' a·_ collar and waa 
pushing him, and accused had one hand on Hardy's collar e.nd'the.other hand 
loose (R.29,30,38,40). Neither man struck the other, but one witness aa.w 
accused open his knife (R.27,40). Almost immediately a.fter the start ot 
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the clinch, some soldiers separated Hardy and accuaed anci'puahe4 them &1n.y 
so that they were about twelve tee~ apt.rt, with •a gang• between them (R.27, 
28,32,38,40). Within a minute or so.accused ran.around.the crowd toward 
Ha.rdy, shouting, "'Let me at him' 8 (R.21,23,28,31). Hardy •ran off down 
the hill 8 (R.22,28). He had no weapon and -did not threaten.aocueed in &'Jr¥ 
:maml8r (R.18,19,46). Accused caught Hardy and out him several times with 
the blade or the knife, slashing him "from the shoulder, up• (R.16,21,26, 
28,46). ·To no avail Hardy kept pleading with accused not to cut him~ 
more, saying that he had· been 81kidding•• or •, joking••, to which aocu.aed 
replied, • 1 1 will kill you'", ~·I told you about messing aroUlld. me•• (R.16, 
22,28,29,39). The pleas of bystallders not to out Hardy an:, :more were like

1wise ignored by accused (R.16,18,22). Hardy fell to the grpund, bleeding 
from a gash on the aide of his neck, and died shortly thereafter (R.16,19,. 
22,32-34). 

Thereupon one of the bystanders said to accused, "'Brewster, you done 
killed Hardy'", or similar words, t.o which a.oouaed replied, ,••God damn it, 
that is what I intended to do•• (R.16,22,36). Aocuaed then ran away, 
evading pursuers (R.16). Hardy's body was taken to the diapen.sary, where 
he was pronounced dead by a medical officer, who stated that death resulted 
from a stab wound in the "supracb.daw.ar• region in the neok, and that · 
there were also other incised wounds on the right temporal region. In the 
opinion of the medical officer the wounds were inflicted by a knife or 
similar sharp instrument (R.5,6,16). • · 

When arrested a few hours later, accused.was dressed in civilian 
clothes (R.13-14). The investigating officer testified that he found six 
liquor bottles on the ground at the scene of the 8 incident" (R.8 ). 

Accused elected to remain silent and no evidence waa introduced by 
the defense. 

4. By his ples. of guilty to voluntary manslaughter, accused admittedly 
killed Hardy intentionally, and the sole queation is whether the evidence 
proves beyond a reasonable doubt that the killing was done with malice afore
thought. 1il.lice aforethought does not require.the existence ot an intent 
to kill for &.Io/ particular length of time before the killing, and an in
tentiona.l killing withou-t; justification, excuse, or provocation is murder 
no matter how short the exiatenoe of, the intent to kill (M.0.M. 1928, par. · 
148a, p. 163). A homicide committed in the heat of audd•n passion caused 
by provoca~ion is manslaughter. But of course if the proTOcation ii legall::, 
inadequate to reduce the offense to manslaughter, the killing is murder even 
though committed in the heat of passionJ and insulting or abusive words or 
gestures are inadequate provocation (M.C.K. 1928, par. 149.!,)• 
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' If a' sudden quarrel arises between two persons, wb:> strike one 
an~ther with their fists, and during the course of the fight one person. 
in the heat of anger, kills the other, the offense is mansla.ughter, sinoe· 
·the blows are reg~rded as provocation irrespective of who ltruo1c first 

. (1 "Wharton, Criminal I.aw,. 12th ed., seos. 686,600)~ On the other hand. 

"In any case where the provocation • • • is not excessive, 
as where • • • the person is assailed but not se.riousi)" • • •, 
the law will in ~eneral hold the killing to be not manslaughter 
but murder" (Winthrop, Military Le.w and Precedents, 2nd ed., rev., 
P• 675 ). . 

In .the· present case Hardy's actions in the clinch were limited to gr~bbing 
accused by the collar and pushing him~ No blows were.struck or-even 
threatened. In the opinion of the Board of Review, no adequate provoca- : 
ti.on existed to reduce the offense t:rom murder to manslaughter even assum
ing that·accused entered the clinch in the heat of anger and without an 
intent to kill already formed. 

In view of our.decision on the issue of provocation, the question 
of cooling time need not be discussed. 

5. The investigating officer testified that accused was not present 
when the officer interviewed the witnesses (R.8).· However, he testified 
that the statements were shown to accused and that·accused was given a.n· 
opportunity to read them (R.9,10). This was a substantial compliance 
with Article of War 70 and with paragraph 35a, Manual. for Courts-Martial, 
1928. -

6. · The present tria.l wa.s a rehearing. At the first trial accused 
was sentenced to be hanged by the neck until dead. As already noted. the 
sentence in the present trial, in addition to death! included dishonorable 
discharge a.nd total forfeitures. Article of War 5~ provides tnat upon a. 
rehearing, "no sentence in excess of or more severe than the original sen- . 
tence shall be enforced*••". Since the death penalty operates .E!!:_ se 
to dishonorably dis charge the .soldier (Winthrop, Military I.aw and l>receci'ents, 
.2nd ed. rev., p. 434), that portion or the sentence adjudging dishonorable 
discharge does not violate Arti~le or War 50~. However, to quote Winthrop, 

"• • * pay can be forfeited only in express terms - ••• 
a forfeiture ·cannot.be involved in any other penalty. A simple 
sentence of death••• cannot affect the right of the party to 
such pay as may be due him at the date of the approval or exeou~ 

. tion of such sentence. Where, therefore, the court intends to 
forfeit pa.y, it must express its intention, 1n terms a pay can
not be forfeited by implication" (Winthrop, supra, p, 428 ). 
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As a conaequenoe, that portion of the sentenoe imposing forfeiture 
of al 1 pay and allowances due or to' beoome due constitutes a sentence 
•in excess of or more severe than the original sentence", in violation 
of Article of War so!, and is illegal. · 

7. The Charge Sheet shows that accused is 22 years of age and that 
he was inducted into the military serT.ioe on 6 October 1942. 

8. The court was legally constituted and h!ld jurisdiction of the 
person and offense. Except as noted above, no errors i~juriously affecting 
the substantial rights of accused were committed during the trill. In the 
opinion of the Board of Review the record of trial is legally sufficient 
to support the fina.in~s of guilty of the Charge and Specification, legally 
sufficient· to support only so much of the sentence as involves dishonorable 
discharge and death in the manner adjudged by the court, and lEtgally suf
ficient to warrant confirmation of the sentence as thus modified. - The 
death penalty is authorized by Article of War 92. 

Judge Advocate. 

, Judge Advocate. 

Judge Advocate. 
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lat Ind. 

Wa.r Department, J.A.G.o• ., 2 5 SE? 1943 - To the Seoretary of War. 

1. Herewith transmitted for the action of the President are the 
reoord of trial and the opinion o:f the Board ot Review in the oase of 
Private Herrie Brewater (38281127). Comp~ E, 365tll, Engineer General 
Serviee Regiment. 

2. I ooncur in the opinion of the Boa.rd of Review that the record 
of trial is not legally sufficient to support that portion of the sen
tence adjudging forfeiture of all pay a.nd allawanoes due or to become 
due. The preaent trial was a rehearing. At the first trial the sentence 
did not inclw.e forfeitures. In sentencing aocused to. total forfeitures, 
the seoond court violated Article of War sol, prohibiting a sentence on 
rehearing in excess. of the original sentence. I reoommend that so muoh 
of the sentenoe be disapproved as sentenoes aceuaed to forfeiture of 
all pay and allowanoes due or to became due. I recommend that the sen
tence as thus modified be confirmed, but that in view of the short period 
of time elapsing between the quarrel and the killing., it be commuted to 
dishonorable dischs.rge, forfeiture of all pay a.nd allowances due or to 
become due., and oonfinement at ha.rd labor for the term of accused's 
Datural life, and that the sentence as thus commuted be carried into 
exeoution. The disapproval of the total forfeitures in no way affects 
the power of commutation. I recommelld further that the United States 
Penitentiar,y, Atlanta., Georgia., be designated as the place of confine
ment. 

3. Conaideration has been given to the following letters, attached 
to or aecomp&eying the record of trials (a) from accused to the President 
of the United States, undatedJ (b) from Mrs. Virginia Parrish to the 
President of the United States, dated 30 June 1943; (c) from Mrs. Rosie 
Wa.shing;ton., mother of accused, to the Commanding General, Second J.rm:/, 
dated 10 July 1943J (d) from accused to the Commanding General, Second 
A.nrr:f, dated 17 July l943J (e) from Honorable F.d Gossett, lbu.,e of Repre
sentatives, Wuhington, D.C., to The Judge Advocate General, dated 7 
September 1943, inclosing two letters to Congresema.n Gossett from Mrs. 
Carl Olsen, dated respectiTitly 30 June 1943 and 27 July 1943. Considera• 
tion has also been given to a telegram from Mrs. Rosie Washington to :Mrs. 
Franklin D. Roosevelt., dated 30 June 1943., attached to the record of trial. 

4. Inolosed are a draft of a letter for your signature, transmitting 
the record to the Preaident for his action, and a form of Executive action 

- 6 -



(179) 

4edgu4 to OarJ'1 ·1nto e.tteo1J the noOlllllende.tion hereinabove JIB.de• abould. 
auoh a.otion •et with approT&l.. 

·. ~----- - p~-- Q . ~~ .... --

~n c. Cramer, 
Major Genere.1, 

I Iml.9. · The Judge Advooa.te General. 
Inol.1-Reoord. ot trial. 
Ino1.2-Dnt1; ot let. tor . 
•ig. Seo•. et lkr. 

Inol.&-Pvra ot •• a.otion. 
Inol."4-Cpy. let. tr. aocuse4 
to Pre•.,UJMla.ted.. 

Incl.5-t.t. tr. &n. Ed. 
Gouett, T Sep UU. 

(So much of sentence disapproved as sentences accused to total for
feiture11. Sentence confirmed but canmuted to dishonorable discharge, 
total forfeitures, and confinem,ent for life. G.C.M.o. 335, 3 Nov. 1943) 

• T • 
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WAR DEPARTMENT 
A:rrey Service Forces 

In the Office of The Judge Advocate General 
Wash~1gton,D.C. (181) 

•SPJGH j 8 AUG 1943 
CM 2,38172 

UNITED STATES )· FOUR'm SERVICE COMMAND 
) ARMY SERVICE FCR~ 

v. ) 
) Trial by o.c.M., ~onvened 

Private BEN SPEAR (.32749259), ) at Fort McClellan, Alaba.'118., 
Company B, First Training ) 7 July 194.3. Dishonorable 
Battalion, First Regiment, ) discharge, total forfeitures 
Infantry Replacement Training ) and confinement for life. 
Center, Fort McClellan, ) Penitentiary. 
Alabama. 

REVIEW by the BOARD OF REVI:Eli 
HILL, DRI V.ti:t-'. and Wl'TERifOS, Judge Advocates. 

1. The Board of Review has examined the record of trial in the 
case of the soldier named above. 

2. The accused was tried upon the following Charge and Specifica
tion: 

CHARGE: Violation of the 92nd Article of War. 

Specification: In that Private Ben (NMI) Spear, Company "B", 
First Traininr; Battalion, First Regiment, Infantry Re
placement Training Center, Fort l·,,tClellan, Alabama, did, 
at Fort J.:cClellan, Alabama, on or about :ray 19, 194.3, · 
forcibly and feloniously, against her will, have carnal 
knowle.dce of 1,rs. Garrilue 01 Neal. 

P.e pleaded not guilty to and was found guilt{{ of the Charge al'Xl Speci
fication. He ~as sentenced t-0 be dishonorably discharged, to forfeit 
all pay and allowances due or to become due, arxl to be catl'ined. at hard 
labor for the term of "your natural life". The reviewing authority ap
proved the sentence, designated the Federal Penitentiary, Atlanta, 
Georgia, as the place of confinement, and forwarded the record of trial 
for action under Article of War 50i• 

.3. In C1~ 236801 Smith, et al, a number of soldiers including Private 
Ben Spear (the accused in the present case) were charged jointlyldth the 
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cOIIIDlission of the crime of rape upon Mrs. Carrilue O'Neal. In that 
case a motion for severance as .to accused Spear was granted at the 

· time the prosecution rested and the. trial proceeded as to th~ re- . 
maining accused only. In the present case accused Spear was tried 

. separately for the same offense. 

4. The.evidence for the prosecuticn shows that at about 9130 
p.m., 19 May 1943, at Fort McClellan, Alabama., Private Erski_ne O'Neal 
and his wi.!e, Carrilue 0 1Neal (both colored) went for a walk along a 
road baclc of the Colored Service Club. A ttgang" of colored soldiers 
ran out of the woods and grabbed Private 0 1Neal. He. had his wife's 
pocketbook in his shirt pocket, she asked him for it., he gave it to 
her and she started to run ayra.y but one of the men caught her. Ac
~used came up and took her by the right _arm., another man held her other 
arm, a"third man pushed her from behini and they "carried" her off 
into the woods, although she begged them to let her go. She screamed 
once at the edge of the woods. When 0 1Neal broke away from the 
soldiers lvho had seized him they threw rocks at him and he threw rocks 
back at them. He asked another soldier who was passing along the road 
to help him and the t1¥0 of them went into the woods but could not get 
•up in there" because the soldiers were throwing rocks "so much"• 
O•Neal called to his wife several times but she answered him only once. 
He then went to the military police station for help (R. 6-8, 19-20, 24, 
32). . 

After her assailants had taken Mrs. 0 1Neal into the woods and 
stood her up against a tree., accused tried to kiss her and she slapped 
him. He tried to •use" her "in front" and remarked "I cannot fool with 
this son of a bitch starxling up•. The men attempted to throw her down 
but she grabbed at~ and tried to hold on to it. They pulled her 
loose, tore her dress., and threw her to the ground. One of them held 
her hands and ·accused got between her legs and held. them up. She kept 
ori •tussling" and begged thEl!l to turn her loose. Her husband was call
i.J€. to her am. she answered him twice but aie of the men 'Who was stand
ing besiC:.e her holding a stick over her head said "if you answer him 
again I will kill you, God damn you". She did not call out again and 
did not make any further resistance because she was afraid he would kill 
her. Accused tried to get her pants off and tore them. He had inter
course with her-put his penis in her vagina, and "satisfied his sexual 
desires". Her other assailants were standing around with their "things" 
out. When accused had finished with her he asked "who is 'next" and held 
her until another soldier 11got down on her". All of them, five in 
addition to accused, 11used11 her in turn. When her ,attackers released 
her Mrs. O•Neal got up, adjusted her pants, 'Which were off of one leg, 
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picked up her hat an~ pocketbook and ran out of the woods. When she 
enc·ountered Private Johnnie Owens who was walking along a path near the 
service Club, !.:rs. O'Neal ran up to him and cried out "help me, 
help me, Mister, please don•t let them bother me anymore". It was 
abont five· minutes before she could tell him what had happened. The 
dress she was wearine was "kinder messed up", she acted unnerved and 
frightened and was shaking 11 like someone with a chill". She told him 
that she had been attacked and raped by five or six men. l/rs.· O'Neal 
and Owens went to the Service Club and shortly thereafter her husband 
appeared with the military police (R. 7, 20-22~ 25, 29,·34-35, 37). 

Several hours after the attack upon her, rrs. o,r.:eal went 
to the orderly room of the Military Police Platoon and identified ac
cused as·one of her assailants. She positively identified him at the 
trial and Private O'Neal at that ti~e also identified accused-as one of 
the men who seized his wife and pushed her into the woods. On the 
nieht of 19 Eay the weather was clear and the moon was shining brightly. 
V'/hen accused "had her down" ),rs. 01};eal "lad a good look at him, ob
served that he was wearine; glasses and 11knew him by his face" (R. 6-7, 
9, 24-25, 36, 42-44). 

The dress, bloomers or pants and stockine;s worn by Mrs. 0 1Neal 
at the time she wa.s assaulted were received in evidence. One of the 
stockings and each of the other garments were torn (R. 22-24, Exs. 1, 2 
am J). 

Captain Howard M. Rogers, 1,(edical Corps, examined WTs. Ot)real 
between J:OO a.m. and J:30 a.m. on 20 May 1943. '£he examination re-

·vealed that her vaginal canal was that of a woman who had had previous 
pregnancies. There were no evidences of bruises of the female organs, 
the abdomen or the extremities. Captain Howard took a vaginal smear 
from Mrs. 01Neal and a microscopic examination showed that there were 
sperm cells present. In his opiniotr, the indications were that there had 
been sexual intercourse at some time within twelve hours prior to his 
examination (R. 46-47) •. 

on 21 May 1943 at ~bout 2:00 p.m., 1':rs. 01Neal was examined by 
another lv:edical Corps officer, Maj ar 'lhonas }•• ~appington, who found no 
evidence of injury, new or old, anywhere on her body. A.vaginal 
examination disclosed no abrasions; lacerations or contusions. Her 
genitalia were found to be relaxed. In the opinion of I\'.ajor Sappington 
a woman who had· previously had children wruld not show "any laceration 
or breakll, particularly where the genitalia were relaxed. Both Eajor 
Sappington and Captain Rogers testified that it is difficult to see 

·' 
"· 
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bruises and lacerations on a colored person as they do not show up 
as plainly as on a white person (R. 48-50) • 

. At the time of his in:l.uction, .3 March 1943, Private O'Neal 
gave the name of his wife as Katie Bell 0 1Neal, and on 11 March 1943 
applied for a family allowance for a wife of the. same name. At the 
trial he testified that around the first of September 1937, Ydien he 
was short of fun:is he had married Carrilue by employing a minister to 
perform the ceremony with a "false license"• They lived together as 
man and wife for three years. Carrilue previously had been married 
and had separated from., her former husban::l. 0 1Neal went to /Detroit to 
work in ~ay 1941 and in. May 1942 married "Katie Bell" 1dth; &';"marriage 
license and everything". He had never told Carrilue about Katie Bell . 
and the former had· visited him at Fort McClellan on 19 May 1943 after 
he had written to her and asked her to come. He had not been divorced 
from either of. the two women (R. 9-16, Def. Exs. 1 and 2). 

5. For the defense Private Charles w. Scott, one of the accused in 
CM 236801, Smith, et al, mentioned above, testified that on the 
evening of 19 May 1943, he was walld.ng ba.ck of the Service Club 1dth ac
cused and "Private Weeks" 'When they heard a lot of "m~" up.in the 
woods and decided to investigate. When they got "up there• the,r.found 
0 1Neal and his ltlf'e "fucking•. Her dress was hanging on a tree and· she 
had on a white un:ierskirt. 0'Neal jumped up and started to run and 
Scott left immediately and went to the Service Club alone. About five 
minutes after Scott reached the Service Club Mrs. O•Neal came up, said 
that he was one of the men 'Who had raped her and the military police took 
him to the stockade.· It was then about 9t00 or 9:30 p.m. (R. 52-57). 

Private Paul H. Truitt, llho was also one of the accused in CM 
236801, Smith, et al, testified that at.about 9:00 p.m., on 19 May 1943, 
as he was walking along the road back of the Service Club nth accused, 
Privates "Weeks•- .and "Scott•, and some other soldiers, he saw "Mr." and 
Mrs. 0 1Neal in the woods and "it looked like" they were having sexual . 
intercourse. · Truitt heard "moaning" and decided to see what was going 
on. When he "got up th_ere" Private 0 1Neal was standing up with his pants 
about half of!,. and.Mrs .. O•NeaJ., 'Who had on an underskirt said "I do not 
know: This is the first time I have been here"• O•Neal put on his 
shirt, his 1'i!e asked for her pocketbook and he told her that he would 
give it to her at the Service·c1ub. Then O'Neal threw a rock and hit 
"Private Jennings". ··Truitt:ran through the woods, and a!ter stopping 
at the Service Club, went to •the company". 'When he. arrived all of "the 
boys" were there except Private Scott. Truitt did not notice the weather 
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"exactly" that night but it was "kinder dark" and out in the open 
"you could not see any too good" (R. 71-74). 

The accused made an unsworn·statement which was substantially 
as follows: On the evening of 19 May 1943, Private ·weeks told him 
that private Truitt had a couple of girls 11 dONn there" whom he would 
like for accused to meet. They went down to "the range" but f.ound that 
two soldiers had gone away with the girls. "We" heard 11 noises" and 
upon going into the woods to investigate, found Carrilue 0'Neal and 
her husband having sexual intercourse with each other.· O'Neal got up 
and, after a short interval, Mrs. o•Neal also got up and 11got her dress 
off of the tree". The "men" all went back to "the company too quick" 
to have raped Mrs. o•Neal. "Lieutenant Sullivan" and another Lieutenant 
·not in the court room had forced accused to make a statement. He had 
been kept in "the dungeon" for three days, and, although food·was 
brought to the others, nothing was brought to him. He had to make a 
statement to get out of there. They took him to the stockade and the 
men had been sending food over there 'but they would not give it to him. 
No one saw him rape the woman and he did not rape her. She was lying 
on the grourxl. and had nothing on but her underskirt. He knew this· man .. 
was not her husband because she said 11give me my pocket book", ard, he 
answered "I will give it to you up at the Service Club", and she re
plied "No, I want it now11 • o•Neal ran off into the woods, threw a rock 
and hit "Private Jennings" and 11 these men left there". When Private· 
Scott was asked llhom he saw 11down there on the range" he gave the name 
of accused. Accused did not know where Lieutenant Sullivan got the idea 
of trying to frame him an::l "these fellows". Mrs. O'Neal•s clothes were 
not torn as she had them on in the office of the Provost Marshal the 
next day. Accused saw her stockings on the desk and they had no hole 
in them, except "in the foot"• Her urx:l.erwear was not torn, either. 
Lieutenant Sullivan asked O•Neal why, if accused was ·"the man", O'Neal 
had ,not identified him in the orderly .room and O'Neal replied that he 
was not sure. Mrs. O'Neal stated that they had taken her off into the 
woods but they had not done so. She and O•Neal were having intercourse 
and "making this noise" and they had gone "up there" to see what was . 
happening•. "Her biggest hollering" was about the pocketbook. He did 
not see anyone have intercourse with "this woman" and did not know why 
he had to sign a statement before he could get out of "that hole over 
there" (R. 86-87). 

6. In rebuttal Major Clarence E. Nichols, Provost Marshal at 
Fort McClellan, ·testified that about 19 May 1943 when accused was arrested, 
he was confined in'the. cell block in the office of the Provost ~arshal. 
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The cell block consisted of one large compartment containing about . 
thirty-two bUI".ks, two smaller ones with eight or ten cots each, and 
a close confinement block of two cells. l.iajor Nichols did not know 
which portion of the cell block accused.had occupied but thought 
that, at one time or another he had been in "all of them11 • Toilet 
facilities and bunks were provided in each of the compartments. Ac
cused ,.as provided with food during his confinement. Five other men 
had been confined in connection with the same incident and only one 
of them, "Private Smith11 had been held separately from the others 
(R. 88-90). 

7. The evidence shows t.11.at as Private O'Neal and his wife Carrilue 
o•Neal {both colored) were walking along a road at Fort McClellan at 
about 9:30 o•clock one night, accused am a number of other colored 
soldiers came out of the woods, set upon them, seized 01Neal and pushed 

· his w.ife off into the woods. 1iv'hen 01Neal broke away they threw rocks 
at him and prevented him from going to his wife's assistance. Accused 
and two other soldiers took Mrs. o•Neal into the woods, stood her up 
against a tree and accused, after trying to "use" her, said "I carmot 
fool with this son of a bitch stand:ing up". Her assailants then threw 
her to the ground. One of them held her hands and accused got on top 
of her and held up her le~s. She struggled to free herself and begged 
them to release her. When her husband called to her ard she answered 
him one of them who was stan::ling over her with a stick in his hand said 
to her, "If you answer him again I will kill you, God damn youn. She 
did not cry out again and made no further resistance because she was 
afraid he would kill her. Accused put his penis in her vagina and 
"satisfied his sexual desires". After he had finished he said "who is 
next" and five other men each, in turn, had sexual intercourse with her. 
As soon as she was released she ran out of the woods in a highly nervous 
and agitated condition and complained to the first passerby she met 

· that she had been raped. A physical examination by a medical corps 
officer about six hours after the attack sha,red spenn cells in her 
vaginal canal. 

At the time of the assault upon Mrs. O'Neal the weather was 
clear and the moon was shining brightly. She got a good look at ac
cused and "knew him by his face". She positively identified him about 
three hours.after the attack and again at the triaL Private o•Neal 
also identified accused at the trial. 

' 
It·clearly appears that Mrs. O•Neal was assaulted by accused 

and five other soldiers and overpowered by actual physical. force 
positively applied. She resisted but refrained from making further outcry 
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and cease~ resistance after a threat against her life had been made cy 
one of her attackers who held a stick in his ham. The extent and 
character of the resistance required of a woman to establish her lack 
or consent, deperos upon the circumstances and the relative strength 
of the parties (52 c.J. 1019-1020,; 44 Am. Jur. 905-906). Although 
even reluctant. consent negatives rape, 'Where the woman ceases resistance 
unier i'ear of death or other great harm (such fear be~ gauged cy her 
own capacity) the consmated act is rape (1 'Wharton's Criminal Law, 
12 Ed•, P• 942,; CY 2.36612 ~). In the opizµon of the Board or Re
view the evidence is legally- sufficient to support the timings that 
accused had carnal knowledge of :Mrs. Carrilue o•Neal by- t'orce aro . 
against her will. 

8. · The Charge Sheet shOlfs that aceuaed is 26 years or age and that 
he was inducted on 19 February 194.3• 

9. The court 1'18.S legally constituted. No errors_ injuriously ai'
fecting the substantial rights of accused were comnitted during the 
trial. In the opinion of the Board of Review ·the record or trial is le
gally sufficient to support the findings of guilty am the sentence. A 
sentence either of' death or of imprisonment for life is mandatory upon 
conviction of rape in violation or ·Article of War 92. Confinement in a 
penitentiary is authorized by Article of War 42 for the offense of rape 
b.r section 22-2801 or the District of Columbia Code, 1940. 

----~-----··-~-~-·-~--·.....___,Judge Advocate 

_...:;~..-.::=-"-=--=.....-l>->z--.a--~~a..·.............____,Judge Advocate 

--.fC~.;.,.-+-f;t&..__f_~_L ,Judge Advocate 
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WAR Db:PARTiiENT 
Arrrr:r Service Forces 

In the Office of The Judge Advocate General 
Washington,D.C. (189) 

SPJGH 11 AUG 1943 
CH 238173 

UNITED STATES ) FOURTH SERVICE COMMAND 
) ARMY SERVICE FORCF.S 

v. ) 
) Trial by G.C.M., convened 

Second Lieutenant V.ARCUS A. ) at Camp Tyson, Tennessee, 
HUTCHINS (0-405167), Army ) 19 July 1943. Dismissal. 
of the United States. ) 

OPINION of the BOARD CF REVIEN 
HILL, DRIVER and LOI'TERHOS, Judge Advocates. 

1. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifica
tions 

CHARGEa Violation of the 96th Article of War. 

Specifications In that Second Lieutenant Marcus A. Hutchins, 
Barrage Balloon School, Camp Tyson, Tennessee, did, at 
Camp Tyson, Tennessee, on or about June 9, 194~, ·unlaw
fully marry, take and have for his wife, aie Dorothy 
Paul, the said Second lieutenant Marcus A. Hutchins, then 
having a living 'Wife, to wit: Jean Bumgarner Hutchins. 

He pleaded not guilty to and was found guilty of the Charge arrl Speci
fication. He was sentenced.to-be dismissed the service, to forfeit all_ 
pa.y- and allOW"ances due or to become due, and to be confined at hard 
labor for five years. The reviewing authority approved only so much of 
the sentence as provides for dismissal and forwarded the record or trial 
for action under the 48th Article or War. 

3. The evidence far the prosecution shows that accused was married 
to Jean Bumgarner on 6 May 1927 at Rockford, Winnebago County, Illinois, 
that he lived w.i.th her for sixteen years as husband and wife, that they 
were never divorced, and that en 9 June 1943 they were living nth their 
children, three girls, at Route 2, McKenzie, Tennessee. On the latter 
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date, accused was married to Dorothy Paul at Chapel No. 2, Camp Tyson, 
Tennessee, by Chaplain reter Vroom, in the presence of Chaplain James 
Cobb and his assistant), "Private West"•. The participants had a 
marriage license issued by the State of Tennessee. Accused and Dorothy 
Paul lived together as husband and wif'e from 9 June to 14 June 1943, 
and during that period accused publicly represented Dorothy Paul as 
his wi.f'e. 'Ibey were known as husband and wife to practically the 
whole tovm of' .i:laris, Tennessee, and to many officers and their wives 
at Camp Tyson. Captajn Elmo c. Rankin, Adjutant General .of Camp Tyson, 
was present when Jean Bumgarner Hutchins identified accused as her 
husband (R, 2-5; Exs. 1, 2, 3 and 4). 

4. The defense offered no testimony. Accused elected to remain 
silent (R. 5). 

5. The evidence shows that on 9 June 1943, while the lawful wife 
of accused was alive, he was married to another woman, Dorothy Paul, 
at Chapel .No. 2, Camp Tyson, Tennessee, by Chaplain Peter Vroom, that 
the marriaee was performed pursuant to a Tennessee license, and that 
accused and Dorothy Paul thereafter lived together as man and wife for 
about five days. 

Bigamy is an offense under the Articles of War (CM 217931, 
Jenkins). . . 

A chaplain is authorized to perform the marriage rite, upon 
proper legaJ. authorization in each case (par. 42,, AR 60-S, 19 May 19421 
Dig. Op. JAG, 1912-40, sec. 94). . 

.r'or the defense it -was argued that if the second narriage was 
performed unier the laws and jurisdiction of the United States (on a 
military reservation within the exclusive jurisdiction of the United 
States), the parties were not legally married and therefore accused was 
not guilty of bigamy. It is not necessary to determine this question 
or whether Chapel No. 2, 'Where the marriage was performed, was located 
'Within that portion of Ca.mp Tyson which is in fact under the exclusi?e 
jurisdiction of the United States, because it is sufficient for the 
purposo ot proving the offense of bigaJl\Y' to show that the second marriage 
was actually entered into while the first marriage still existed, re
eardless of whether the seccnd marriage would have been legal ani ?alid 
but for its bigamous character. · ·· 
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Bigamy is denned as 11 The criminal offense of willfully and 
knowingly contracting a second marriage (or going through the form of 
a second marriage) while the first marriage, to the knowledge of the 
offender, is still subsisting and undissolved" (Black's-Law Dictionary, 
,3rd Ed., P• 215; CM 220518, Quigley). 

"A subsequent na.rriage, or, more accurately, subsequently 
going through a form of narriage, is essential to the offense. 

"A subsequent marriage is an indispensable element of the 
offense of bigan~/, or, in other language,· alone constitutes 
the offense. Such marriage is, of course, always void. 

"WM.le it has been held that the subsequent marriage must 
be of such a character that but for the existence of a prior 
legal marriage it'would be valid, the weight of authority is 
that, where the fonn of ceremony of marriage with another person 
is gone through, there is a sufficient marriage on which to 
predicate a charge of biganzy-, the view being taken that the word 
•marries•, when applied to a subsequent marriage, means going 
through a fonn of marriage; and does not mean a valid ma.rriage; 
added formalities are not necessary where mutual consent of the 
parties alone is sufficient to constitute matrimony, and. a 
common-law marriage is sufficient" (10 C.J.S. Biga'lly, .sec. 5a). 

It is no defense that the second marriage was void on other 
grounds than that of bigBJl\Y (Wharton's Criminal Law, secs. 2037 and 2078). 

While lawfully married to one wife, accused undertook to marry 
a second time and went through the fonn of a narriage ceremony on 9 June 
194.3; In the opinion of the Board of Review the evidence supports the 
findings of guilt,y of the Specification and Charge. 

6. 'I'he accused is .36 yea.rs of age. The records of the Office of 
The Adjutant General show his service as follows: Federally recognized 
as second lieutenant, Q.M.C.~ Wisconsin National Guard, 16 August 1940; 
appointed second lieutenant, Q.M.C., Natiooal Guard of the United States, 
15 October 1940; active duty 15 October 1940 to 3 December 1942; honorably 
discharged from National Guard of the United States, 17 April 1942; ap
pointed temporary second lieutenant, !mu of the United States., 15 August 
1942; active duty 24 August 1942. · 

7. " The court was legally, constituted·. No errors injuriously 
affecting the substantial rights of the accused were col!)lllitted during 
the trial. The Board of Review is of the opinion that the record of trial 
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:l::; 1...33a}.ly sui'ficlen.t to support the findings of' guilty and the sentence, 
;,r.J to warr.r:.nt confirmation of the approved sentence. Dismissal is 
.suthc•rized upon conviction of a violat:i.on of the 96th Article of War. 
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1st Ind. 

War Depa,rtment., J.A.o.o., : · 3·-'. SEP 1943 · - To the Secretary of. Wa~ 

l. ·Herewith ·trans~tted !~. the action of the President are the 
record of trial ard. the opinim of the Board of Review in the case of 
Second Lieutenant Marcus .A~ ·.Hutchins {o-405167), -A.rnr.l or .the Upited
Stat,es. ,. · · · · · 

2. I concur in the..· opinion of the Board or Review that the 
record or trial is legally sutt'icient to suppox-t·the .findings of guilty 
and the sentence; am to warrant confirmation or the approved ~entence. 

· ,A.ccused while law!ully married, went through a marriage ceremoey with 
another woman~ ·I :recommend that the sentenca be confirmed. and carried 

· into execution. ·. 

, ,':'.. 3~· Inclosed are .a draft of a letter for your signature., trans- , 
·mitting the record to the President for his action., and a form of Execu
tiv;e action carrying into'e.ffect the :recommendation made above. 

•' -{ .., ; 

~Q..• ~ 

?.zyron c. Cramer., 
J Incls. Major General, 

, . · In~l.1-Record of trial. The Judge Advocate General. 
:Incl.2-Drft. ltr. for sig. 

· , of Sec~ of Vlar. 
Incl.J-Form of action. 

(Sentence con!irm,d. O.C.M.O•. 2'73., 29 Sep 1943) 
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Army Service Forces 

In the Office of The Judge Advocate General 
'Hashinbton, D.C. (195) 

SPJGK 
. CM 238201 

1.4 SEP JS43 

U N I T E D S T A T E S ) FOUltTH SERVICE COMlf.AlID 
) ARI.:Y SERVICE FORCLS 

v. ) 
) Trial by G. C. i,.i., convened at 

Warrant Offi oor ( J. G. ) MICHAEL ) Ce.mp Davis, North Carolina, 28, 
R. ALTir..An:R (W2108468), 430th ) 29 June 1943. Dismissal and 
Antiaircraft Artillery Automatic ) confinement for life. Dis
Weapons Battalion. '\ ciplinary Bar.racks.J 

RE.'VIE.'W by the BOAl'.fil OF REVIEW 
LYON, HILL and ANDP..EWS, Judge Advocates. 

1. The reoord of trial in the case of the soldier named above has 
been examined by the Board of Revievt. 

2. Accused was tried upon the following Charge and Specification: 

CHA..1GE: Violation of the 92nd Article of War. 

Specification& In th.at i"iarrant Officer (Junior Grade) Uichael 
R. Altma.yer, Four Hundred and Thirtieth Antiaircraft Artillery 
Automatic Weapons Battalion, Cari,p Davis, North Carolina, did, 
near Wilmington, North Carolina, on or near the Carolina Beach 
Road, on or about June 2, 1943, forcibly and feloniously, 
against her will, have c&.rnal knowledge of Junior Leader 
Beatrice Mullis, Women's Arrey Auxiliary Corps. 

He ·pleaded not guilty to and was found guilty of the Charge and Specifi
cation. No evidence of previous convictions was introduced. He was 
sentenced to dismissal, forfeiture of all pay and allowances due or to 
become due, and confinement at hard labor for life. The r~viewing au
thority approved the sentence, designated the United States Disciplinary 
Barracks, Fort Leavenworth, Kansas, as the place of confinement, and for-· 
warded the record of trial for action under Article of ·,'io.r 50}. 

3. Evidence for the prosecution. 

Barly in 'the evening of 2 June 1943, in Wilr.in;;ton, North C!l.roli:i.a, 
accused saw Captain Don A. Bohler, an instructor in the Gun Depart~ent, 
Material Section, Antiaircraft School, Ca...11p Davis, !forth Cnrolina. They 
knew one anoths,r, and after talki~ and having, t-11~ or thr<'.le drinks in 
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accused's hotel roan;they decided to drive to Wrightsville Bea.oh in 
Captain Bohler's ca.r (R.7,77,104,105). Desiring female companionship, 
accused called the 502nd. "WAACu Detachment, Wilmington Division, and 
talked with Junior Leader Bea.trice Mullis, who apparently answered 
the telephone, and whom he did not know. _According to Miss Mullis, 
accused gave the name of "Mike Salone", and, since she knew a person 
by that name, and evidently believed accused to be that person, she 
agreed to meet him at the gate, a.lthough'she expla1ned that she could 
not go out with hiJn (R.7,8,19-21,25,26,77). Miss Mullis was 23 years 
of a.ge (R.36 ). · 

As arranged, they met near the sentry gate. When Miss lbllia dis
covered that she did not know the occupants of the oar, she told them 
that she could not go with them, but, after some persuasion by a.ooused, 

.she entered the oar and they decided to drive to Wrights:rl,lle Baa.oh 
(R.8,9,13,14, 20-22, 25,26,90,96,98~109,112). All three sat in the 
front seat (R.12). 

After they ha.d driven a few miles, accused suggeated stopping tar 
some cigarettes, and directed.Captain Bohler to turn into the driveway 
at a place called Captain Ben's. There they parked at the end of a 
line of oars in a dark spot.· Miss Mullis asked them not to stop there, 
as it was off limits, but they replied that they would be there only 
long enough to buy the ciearettes (R.9,ll,13,16,17,22,27,38,77,91,96, 
100,104,106,108). 

Accused asked Captain Bohler to get out a.nd buy the cigarettes, 
which he did (R.ll,22,36,91). After five or six minutes, h.e retln"ned 
to the car, opened the door, and started to step in, when suddenly he 
was shoved away by a hand from someone in the car. He saw no one in 
the car and heard no noise. Believing that accused and Miss Mullis 
were "petting", he walked away to the other end of the line of parked 
cars, then back up the highway to a point near the oar, being gone five 
or six minutes from the time of the shove. As he arrived near the rear 
of the car, he heard the horn blow, and, walking to the car, .f'ound accused 
standing near the front (R.ll-13,15,17,18,74,75,77,81,109,ll0,116,117). 

Both accused and Miss Mullis seemed excited. She was sitting in 
the back seat, with her head dawn, crying. She appeared to be fully 
dressed a.nd her ·clothing did not look disarranged. Accused said that 
he wanted to get out of there and take the girl back. Captain Bohler 
entered the front seat and accused sat in back (R.11-13,14,16,75,76, 
78,79,80,105,109,113). • 

Captain Bohler testified further that as they drove away, Miss 
Mullis was still crying and continued to ory during most ·or the trip. 
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Captain Bohler asked what h&.d happened, and received no reply. At one stage 
of the trip he hea.rd Miss Mullis oa.11 accused a "dirty dog", but this was 
·the extent ot their conversation. Thereafter the girl asked Captain 
Bohler the time, which waa 10&30 p.m. Accused directed Captain Bohler 
where to drive and.fina.lly told him to stop. Captain Bohler did not reoog
nize the plaoe and. there was no sentry box nearby, nor were there any 
street lights (R.12,14,16,76,77,79,lll,ll4) • 

. Aooused desoended from the oar and assisted Miss Mullis out. She 
was ~o longer.crying and did not appear to Captain Bohler 'to be indisposed. 
Accused said that he would call her the next day. Captain Bohler did not 
remember whether she replied. She turned and walked away (R.12,14,16,111, 
117). Accused entered the oar and he and Captain Bohler drove away. Vfuen 
asked by Captain Bohler what had happened, accused said 11 'Nothing' 11 , but 
upon being asked a second tillle, he said that iiiss Iliullis had played with 
his penis and that when he "tried to put the head of it in", she "clawed 
at his faoe 11 

• He added that he had been unable to accomplish the act of 
intercourse. Captain Bohler did not notice any marks or scratches on 
accused's face. Captain Bohler dropped accused at his hotel and returned 
to his post. The next morning he noticed two spots on the right-hand 
cushion of the front seat. He assumed that they were blood spots (R.12, 
14,17-19,76,77,80,114,116,ll7). 

Reverting to the time when Captain Bohler left the oar to enter Captain 
Ben's place, 1tl.ss Mullis testified that, almost immediately, accused put his 
arm around her, tried to pull her over to him, and asked her to kiss him. I 
Upon her refusal, he asked her a second time, grabbed her, s·aid, "'You will 
kiss me••. 8lld started to choke her. He bore down very hard on both sides 
of her throat. She remembered tasting blood in her mouth and she was 
strangling and unable to breathe. She kept fighting him. She kioked him 
and pulled his hair, and tried to open the door and to call for help. but 
she was· unable to make a sound. She tried to blow the horn, and thought 
that she succeeded. Her resistanoe against the choking was futile and 
she became unconscious and remembered nothing olearly for some time a~er, 
a.lthough certain occurrences seemed to oome back to her in a hazy way 
(R.22,23,26,28,29.31,32,34,36.37-40,91-93,100). 

She dimly remembered partially 11ooming to" and asking accused to let 
her up and to let her get some air. in response to which he told her that 
he would choke her again unless she lay still•.At this time she was in 
the back seat, but she did not know how.she got there. She recalled rising 
to a sitting position. Her olothes were twisted around· her and she felt 
that she was half undressed. Her step-ins were on the floor of the back 
seat. They were not torn. In some manner which she did not recall, she 
put them on. Then accused put his hands on her throat again _and she re
lapsed into unconsciousness (R.34-37,93,95,98-102). 
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Her next vague reoolaotion was that Captain Bohler r.eturned to the 
car. She was sitting up at the time e.Ild her c:Lothea we:re veey bloody 
am. disarranged. She •hurt" all over. especially in the lawer part 
of her body and in her_ throat. She dimly remembered crying on ~ way 
back to camp and recalled that Captain Bohler asked her what the trouble 
was. She did not know what. she told him. · She alao remembered a1k1ng him 
the time (R.23,35.37.40.93-95.99,101,102). . 

Through the haze, Miss Mullis recalled stopping in a Teey dark apot 
about half a block from the guard post. Although very weak, she left 
the oar and walked to the guard gate. supporting herself by graspiDg m 
iron fence. She called for •corporal Key•, a.nd she oould see th, "blur• 
of people before her. Through the blur she seemed_to see Corporal Key•. 
She talked to him while she was crying. but did not recollect the con
versation. Various events in her removal to and presence at the in
firmary and hospital imprinted themselves upon ht,r subconsciousnus, the 
details of which it is unnecessary to set forth 1n.·thi4 opinion (K.23• 
24,34,37,93-95,97,98). She did not know whether accused had sexual 
relations with her, but was positive that she did not have ,my such 
relations voluntarily (R.24). 

Corporal Woodrow Key, 603rd Signal Aircraft Warning Company Regional, 
Wilmington, North Carolina, was Corporal of the Gua.rd at the "WA.Ac• de
tachment on the night of 2 June 194S and saw Miss Mullis at· the gate at 
the time. she left camp at about 9 p.m. ·I:h'hext saw her about 10a30 p.m, 
upon her return. She was 11kind of running" and seemed frightened and ·· 
excited to the point of hysteria. She was.in a state of shock and ap
peared to have been "beaten up•. Her face was red,·her nose waa bleeding, 
and she was·spitting.blood. Her hair wa.a mussed, her tie loose. and her 
uniform wrinkled. Corporal Key noticed a red mark on her neck, which 
looked as though it might have been made by a finger. Her eyes appeared 
red from crying, and her shirt and stockings were bloody (R.41-43,46.46, 
82-84,86,89 ). She cried and told Corporal Key that she did not know what 
to do. Her con-versation Wf..S rational (R.42,45,46,85). 

Corporal Key assisted her to the dispenaarywhere & medical otticer 
was swmnoned. While sitting there in a ohair waiting tor the medical 
officer, Miss Mullis gave a brier account of the eTiming1a eventa, sub
stantially in accord with her teatime~. At her request. Corporal Key_ 
summoned her commanding officer (R.43.44.86,87,88.90). 

Three medical officers testifi~d. They were Captain John W. Leachlllan, 
Regional Surgeon, Wilmington Air Defense Region. Ma.jor Robert D. Arthur, 
and Captain Raymond W. Hammer, boin of the Station lbspital.Camp Davia, • 

http:R.43.44.86,87,88.90
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North Carolina. Ca.ptt.in ~a.ohman a.ttellded. Miu Mullia at the diapenaaey 
and took her to the Station Hospita.l in a.n ambulanoe (R.52,53). J.ajor 
Arthur examined. a.nd trea.ted her a.t the hospital about la30 a.m., June 
3J and Ca.pta.in Hammer, surgeon in the nrd where Miu J.hlllis wa, a. 
pa.tient, saw her a.bout 8130 a..m. when he came on duty (R.58,59,66). 

The medica.l testimony disclosed that Miu .lihlllis wu na.k, exhausted., 
8lld in a. state of shock (R.54,66). She was excited, husterica.l, and men
ta.lly con.fund, and, although she could speak, she had dii'ficulty in 
answering questions and giving a. coherent story (R.52-55,66). There wa.a 
blood in her mouth, some of which came from her nostrils, and her face· 
wa.a swolien and grayish in color (R.52,56,58). She compla.ined of ~ching 
e.11 over (R.67). There were no abrasions or bruises on her f'a.oe or neok, 
but there were subcutaneous hemorrhages throughout the face, distributed 
over the eyes, nose, oheeka, forehead, and temples, and in the neck (R.52, 
53,56,58,62,63,66). The front of the neck 1faS tender a.nd red on both 
sides, indicating a congestion of the throa.t (R.52,56,63,66~67). The 
upper portion of the neok waa gray and swollen (R.53,56). 

Her condition was not caused by external blows, but resulted from 
a cutting off of the venous blood supply due to pressure on the neck 
(R.53,58,67). The medical officers unanimously reached the opinion 
that she had been strangled (R.53,55,58,61-63,66,67), and two of them 
testified that the strangling.probably resulted in unconsciousness a.nd 
loss of memory (R.53,57,64). 

The examination of the genital organs revealed two lacerations on 
the exterior genitalia and an abrasion on each side of the vaginal wall. 
These abrasions were bleeding slightly. They could not have occurred 
in the absence of penetration of the vaginal channels~ although even 
a. •cooperative a.ct of sexual intercourse" could have caused them. Al
tho~gh·~ there was no indication of a recent break in the hymen· (in fact 
the examining peysician saw no hymen), the •smear" taken from the vagin& 
definitely disclosed the presence of ma.l~ sperm cells (R.5~-55,58-61). 

Miss Mullis oompletely'recovered (R.66). 

On 4 June 1943, accused was called before Lieutenant Colonel E. P •. 
Jolla, Inspector General's Department, who was the investigating officer• 
.After having bee.n properly advised of his rights, acgused was sworn by 
Ueutenant Colonel Jolls and ma.de a statement to him, in substance as. 
followa a Accused and Miss Mullis started to have sexual intercourse on 
a mutually voluntary basis in the front seat of the car, but conditions 
there were "very unsatisfactory•. Consequently, after accused had 
pushed .~way .the captain, he and Miss Mullis moved to. the back seat, where 
they- resumed.their activities. Miss Mullis suggested that she •do it 
french•, meaning "with the mouth•, - a suggestion which so diaguated 
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accused that.he slapped her a couple of times. le~ the back seat, 
walked around to the front. and blew.the horn for the captain. He 
denied having choked 1,iiss l~ullis (R.48-51).· 

4. Evidence for the defense. 

Accused testified in his own behalf. In substance he corroborated 
the testimony or the prosecution with reference to the events which trans
pired up to the a·rrival e.t Captain Ben•·s, except that. according to him. 
Captain Bohler wished to stop for cigarettes and accused did not tell 
him to get out of the car. i•hen they parked. accused noticed a man in 
a white shirt in the car parked next to them (R.69-72). The front 
windows of Captain Bohler's car were open (R.70). 

After Captain Bohler's departure, Hiss Mullis put her hand on ao
cused I s leg, and accused reached over and started to 11play with her" 
(R.69,73). Nothing was said about kissing (R.74). She removed the 
le~ leg of her pants, so that they were hanging on her right leg, and 
spread her lebs. Accused ste.rted to get ready and rolled over as if 
he were 11i;oini.:; to do somethin{;"• She "grabbed ahold II of his "thing" 
and "started steer;;,nr; it in the general vicinity" and rubbing it in 
her hair (R.69,71}. -ifuen Captain Bohler appeared, accused told him 
to go away for a few minutes (R.69,73,74). Accused and 1:iss Mullis 
then crawled over to the back seat, 1liss Mullis removing her pants 
en route. She apread !ler legs and they 11 t:::-iod it a.gain" (R.69.70). 

-She offered no resiste.nce and did not try to leave the car. Accused 
used no force or threats (R.70). Accused "couldn't say" whether or 
not there was penetration (R.71). 

When Miss Mullis said something "abnormal 11 , giving accused "the 
impression of a fruit", he became disgusted, slapped her and shook 
her by the shoulders. He did not grab her neck. He got out of the 
car and blew the horn, and, upon Captain Bohler's arrival, he said to 
the Captain, "'Let's go back to town'" (R.69-71,73). Accused and 
Miss Mullis rode in the back seat.· ~he sat up, seemed perfectly normal, 
and appeared to be oonscious. Accused se.w no blood on her. She said 
nothing to either accused or Captain Bohler during the trip. When 
Captain Bohler asked her what was the matter, she started to sob. 

They drove back to Eighth and Nun Streets and dropped hor off in 
front of the sentry box in ''Waacville". Accused assisted Miss Mullis 
from the car and said he might call her the nex1: day, to which she 
replied 111 0.K. 111 

, or something. like that. She appeared to be in 
possession of her faculties and not in any physical or mental distress. 
Because of embarrassment, he did not tell Captain Bohler a.bout the 
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a.t'fa.ir (R. 70-74 ). 

5. It is not the function of the Boe.rd of Review in this oase 
to weigh the evidence, adjudge the credibility.of the witnesses, or 
determine controverted questions of fact. · Rather we are to decide 
merely whether the record of trial contains aizy evidenoe which, if 
true, is sufficient to support the findings of guilty (M.C.M•• 1928. 
p. 216. note 3). Without doubt there is sufficient evidence to es
tablish that aooused strangled his victim into unconsciousness and had 
carnal knowledge of her by foroe alld wit.'tout her consent. Entry was 
proved by the medical testimo~. Accused wa.s properly convicted of 
rape (M.C.M., 1928, p. 165). 

6. As noted. the reviewing authority designated the United States 
Disciplinary Barracks• Fort Leavenworth, Ksnsa.s. as the place of confine
ment. This designation was erroneous. 'lbier Article of War 42 alld 
Sections 457 and 567, Title 18, United States Code. confinement in a · 
penitentiary is authorized for rape. e.nd under pa,ragraph 6_!, Anrry Regu
lations 600-375, Miy 17. 1943, confinement in a penitentiary is mandatory. 

7. The Charge S~et shows that accused is now 34 years of age and 
has served approximately 15 years as an enlisted man. He was appointed 
a warrant officer on Deoember 24, 1942. 

8. The.court was legally constituted and had jurisdiction of the 
person and the subjeot matter. No errors injuriously affecting the sub
stantial rights of aocused were committed during the trial. In the 
opinion of the Board of Review, the record of trial is legally sufficient 
to support the findings of guilty and the sentence. 

, Ju:lge Advooate • 
. 

.g'2!§ie~~!.!..!~~~~~!.• Judge .Advocate. 

http:credibility.of
http:a.t'fa.ir




WAR DEPARTMENT 
~ Service Forces 

In the Office of The Judge Advocate General 
Washington,, D.C. 

(20.3) 

SPJGK 
CM 238202 

13 SEP 1943 
UNITED STATES ) FOURTH SERVICE COMMAND 

) ARMY SERVICE FORCES 
v. 

First Lieutenant DON P. ) 
~ Trial by o.c.M., convened at 

M.micip&l Airport, Memphis, 
FENN (0-428761), Air Corps. 

~ · Tennessee, 18 June 1943. 
Dismissal. 

OPINION of the BOARD OF REVI&f 
LYON, HILL and ANDREWS, Judge Advoca.tea 

1. The record of trial in the oa.se of the of'i'ioer named above ha.a 
been examined by the Board of Review and the Board submits tl!!.a, its 
opinion, to The Judge Advocate Genera.l. 

2. The a.coused was tried upon the following Charges and Speci
fications a 

CHARGE Ia Violation of the 61st Article of War. 

Specification& In tha.t 1st Lt. Don P. Rum, 26th Ferrying 
Squadron, 4th Ferrying Group, did, without proper leave, 
absent himself from his duties at Munioipa.l Airport, 
Memphis, Ten:ne'ssee from a.bout April 8, 1943, to about 
April 19, 1943. 

CHARGE Ila Violation of t~e 96th Article of War. 

Specification& {Finding of suilt)r disapproved by the review-
ing authority). 

The accused plea.ded guilty to Cha.rge I and its Specification and not 
guilty to Charge II and ita Specification. He was· found guilty of both 
Charges and their Specifica.tiona. Evidence was introduced of one previous 
conviction by general court-martial for absence without leave. He was 
sentenced •to be confined for a. period ot aix (6) months and to forfeit 
One Hundred Eleven Dollars and Eleven Cents ($111.11) of his pay per 
month for a like period, and to be dismissed the service". '.lhe review
ing a.uthority disapproved the. findings of guilty of Charge II and i ta 
Specification, approved only so much of the sentence a.a provides for dis
missal and forwarded the record of trial for a.ction·under Article of War 
48. 
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3, The reviewing a.uthority' having disapproved the f'indinga of'. guilty 
a.s to Charge II and ita Specif'ica.tion the only question to be considered 
is the alleged absence without leave (Charge I alld its Specif'ication} 
to which accused pleaded· guilty, The plea. of guilty wa.a supported a.Ild. 
con!'irmed by the introduction in evidence of' an authenticated extra.ct 
oopy of' the morning report of' accuaed's organization ahowing tha.t a.ccused 
we.a a.bsent a.a alleged (R.61 Ex. A), 

For the defense the accused stated that he had been confined in 
•the hoapita.1• from·27 February to 7 .April 1943. He wa.s relea.sed f'rom 
the hospital about 6 o'clock p,m. on 7 April a.nd felt that it was too 
late to report to his organizationwhiohwa.a stationed at the Municipal 
Airport. Memphis, Tennessee. so he spent the night at the Claridge Hotel 
in Memphis. Accused stated that he intended reporting the next day but 
that he overslept. He stated& 

11 
• • • Well, I knew what the aituation was, a.nd 1 t was rather 

frightening, and I put of'f reporting until the next morning, 
I had not been drinking, and I began to think it over and I 
really became frightened· and merely put off reporting,•••• 
(R.16-17), 

Accused admitted that he ~d not report until •about the 19th• of April, 

4. The accused is 25 yea.rs and 9 months of age,. The records in the 
Office of The Adjutant General show that accused attended MoDonogh School 
one year, Baltimore City College three yea.rs, Trinity College one year 
and Lafayette College three yea.rs~ Upon completion of his course in heavier
tha.n-a.ir flying, Advanced Flylng School, Barksdale Field, Louisiana., 31 
October 1941, he was commissioned a. temporary second lieutenant, Air Corps, 
Army of the United States. He was promoted to the grade of temporary first 
lieutenant 28 September 1942, His Group Commander, Colonel Ralph E •. Spake, 
Air Corps, 6th Ferrying Group, in recommending accused for promotion saida 

"Thia officer has held his present grade • • • for 8 20/30. 
months. He ha.a clearly demonstrated by outstanding performance 
of duty for 8 20/30 months his titnesa for the reaponsibility 
and duties of the position and grade herewith recommended. During 
this period he has served a.s Twin-Engine Pilot for 6} months, a.t 
6th Ferrying Group• Ferrying Div., Air Tra.naport Command, Long 
Beach Anrry Air Field, Long Beach, California, and has discharged 
his dutiea in a. highly aatisfa.otory manner.•· -

5. The court wa.s legally oonatituted and had jurisdiction of the 
person and the subject matter•. No errors injuriously af.f'ecting the sub
stantial rights of the a.couaed ware committed during the trial, In the 
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opinion or the Boa.rd or Review the record or trial is legally sufficient 
to support the findings e.nd sentence as approved by the reviewing au
thority and to warrant confirmation thereof. Dismissal is authorized 
upon conviction of a violation of Article of War 61. 

· ~ ~ · S I,. Judge Advooate. 

vlf;:_~ :: ::::::: 
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1st Ind. 

"liar Department, J.A.G.o., J_ 5 SEP 1943 - To the Secretary of War. 

1. Herewith transmitted for the a.otion of the President a.re the 
record of trial e.nd the opinion of the Boa.rd of Review in the case of 
First Lieutenant Don P. Fenn (0-428761). Air Corps. 

2. I ooncur in the opinion of the Boa.rd of Review that the record 
of trial is legally sufficient to support the findings and sentence a.a 
approved by the reviewing authority and to warrant confirmation-thereof. 
I reoonunend. that the sentence be confirmed but that the execution thereof 
be suspended during the plea.sure of the President. 

3. Incloaed a.re a draft of a. letter for your signature transmitting 
the record to the President for his action and a form of Executive ac
tion designed to carry into effect the recoill!I!endation hereinabove ms.de. 
should such action meet with approval. 

q ~ 

Myron c. Cr8lll8r. 
Major General. 

3 Inola. . The Judge Advooa.te General. 
Inol.1-Reoord of trial. 
Incl.2-Dra.ft of let. 

for sig. Sec. of War. 
·Incl.3-Form of Ex. a.ction.t 

(Sentence confirmed bit execution suspended. G.C.M.O. 298, 5 Oct 1943) 
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VfAR DEPAHTMENT (207) 
Anny Service Forces 

In the Office of The Judge Advocate General 
Washington, D.c. 

SPJGN 
CM 238214 

UNITED 
• 

STATES ) 

4 SEP iS.;3 
THIRD ARMY 

) 
v. ) 

) 
Trial by G.C.M., convened at 
Fort Sam Houston, Texas, 28-30 

Private VERNON A. JOHNSON ) June 19.43. Dishonorable dis
(36559373), Company B, 
248th Quartermaster Service 

) 
) 

charge, and confinement for 
life. Disciplinary Barracks. 

Battalion. ) 

REVIEW by the BOARD 01<' REVIEW 
CRESSON, LIPSCOMB and SLEEPER, Judge Advocates 

1. The record of trial in the case of the soldier named above 
(tried jointly with thirty others) has been examined by the Board of 
Review. 

2. The accused was tried upon the £ollo'Wing Charge ani Specifi-
cations: · 

CHARGE: Violation of the 89th Article of War. 

Specification 1: In that Corporal Clinton Hall, Corporal 
Fred L. Jones, Corporal Claude McFay, Corporal D. W. 
Perry, Private F.irst CJ.ass William H. Allen, Private 
First Class Jack Boose, Private F.irst Class Artis 
Colemon, Private F.irst Class J. H. Highgate, Private 
First Cl.ass Artis N. Jackson, Private First Class 
Eugene Jefferson, Private First Class Douglas P. 
Moseley, Private Warren H. Pulley, Private F.irst Cl.ass 
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Marcellus H. 'J.'urner, Private Edward L. Boswell, 
Private Jonathan Bryant, Private Roger W. Faulkner, 
Private Leo Gaines, Private Clarence Gates, Private 
Leonard H. Handy, Private J. D. Hurt, Private Vernon 
A. Johnson, Private Wilson B. Mahone, Private Stanley 
McClure, Private Harry L. Price, Private Clifton 
Sifford, Private Hayes Sumerlin,Private Baxter. 
Surgeqn, Private Charlie Tatum, Private Elvan Turner, 
Private Edward D. Washington and Private Je:f'frice 
Wilson, all oi Company "B", 248th Quartermaster Ser
vice Battalion, being with Company "B" 1 248th Quarter
master Service Battalion in the garrison at Fort Sam 
Houston, Texas, did, at Fort Sam Houston, Texas, on 
or about 28 May 1943, commit a riot, in that they, 
together with certain other soldiers to the number of 
about one hundred, whose names are unknown, did, un
lawfully and riotously, and in a violent and tumultuous 
manner, assemble to disturb the peace of Fort Sam 
Houston, Texas and San Antonio, Texas, and having so. 
assembled, did, in the area of Company "B" 1 248th 
Quartermaster Service Battalion, unlawfully, riotously 
and in a violent and tumultuous manner disturb and 
break into certain ri!1e racks and an ammunition 
closet, arm themselves with about one hundred twelve 
rifle s and· about six thousand six hundred rounds of 
ammunition and apply to their own use a half ton 
truck, to-wit: a weapons carrier, all the property 
of the United States furnished and intended for the 
use thereof, to the ~error and disturbance of the 
people at Fort Sam Houston, Texas.· 

Specification 2: In that Corporal Clinton Hall, Corporal 
Fred L. Jones, Corporal Claude McFay, Corporal D. w. 
Perry, Private First Class William H. Allen, Private 
First Class Jack Boose, Private First CJa ss Artis 
Colemon, Private First CJa ss J. H. Highgate, Private 
First Class Artis N. Jackson, Pr:i.vate First Class · 
Eugena Jefferson, Private First Class Douglas P. 
Moseley, Private Warren H. Pulley, Private First 
Class Marcellus H. Turner, Private Edward L. Boswell, 
Private Jonathan Bryant, Private Roger W. Falkner, 
Private Leo Gaines, Private CJa ranee Gates, Private 
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Leonard H. Handy, Private J. D. Hurt, Private 
Vernon A. Johnson, Private Wilson B. Mahone, 
Private Stanley McClure, Private.Harry L. Price, 
Private Clifton Sifford, Private Hayes Sumerlin, 
Private Baxter Surgeon, Private Charlie Tatum, 
Private Elvan Tuz:ner, Private Edward D. 'llashington, 
and Private Jeffrice Wilson, all of Company "B", 
248th Quartermaster Service Battalion, being with 
Company 1~B", 248th Quartermaster Service Battalion, 
in the garrison at Fort San Houston, Texas, did, 
at Fort Sam Houston, Texas, on or about 28 May, 
1943, commit a riot, in that they together with 
certain other soldiers to the number of about one 
hundred, 'Whose .nanes are unknown, did, unlawfully 
and riotously, and in a violent and tumultuous 
marmer, asse111ble to disturb tm peace·of Fort Sam 
Houston, Texas and San Antonio, Texas, and having 
so assanbled, did, in the area of Company "B", 

. 248th Quartermaster Service Battalion, unlawi'ully 
and riotously assault Private First CJass Luther 
C. Bailey and. Private Vatz Zielinski, both of the 
Mill tary Police Detachment, Fort Sam Houston, Texas, 
both milltary police:roon being then and there present 
in the execution of their duties, by striking the 
said Private First Class Luther o. Bailey on the head 
with a blunt instrument and kicld.ng the.said Private 
Vatz Zielinski in the groin, to the terr.or and dis
turbance or the people at Fort Sam_Houston, Texas. 

The accused pJe aded not euilty to and was foum guilty of the Charge and 
both Specifi.cations thereunder. Evidence ol' t1VO previous convictions 
by summary courts~rtial :for insubordination; and disobeying a non
commissioned officer, in violation of Article of War 65; and for 
leaving his post without proper authori -cy in vioJation of Article of 
War 96, was introduced. He was sentenced to be dishonorably discharged 
the service·, to :forfeit all pa,y and allowances due or to become due, 
and to be confined at hard labor at such pJace as the reviewing authority 
m~ direct for the term of his natural li:fe. The reviewing authority 
approved the sentence, designated the United States Dis~plinary 
Barracks, Fort Leavenworth, Kansas, as the place of confinement, and 
forwarded the record of trial for action under Article o:f War 5~. 
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J. The evidence for the prosecution shows that on Saturday night., 
22 May 1943, the accused and two other privates of his organization· 
returned from San Antonio, so volubly resentful over a reported encounter 
with the military police, in which they claimed to have been "beat up" 
'Without cause, that their company commander, First Lieutenant Leslie 
A. Osterman, wrote a letter to the Inspector General about it. On 
the following Thursday night, Z7 May 1943, when two other members of 
the saire company were reported to have been maltreated by the San 
Antonio military police, a hundred or more men in the company area 
started milling around and discussing the situation in a progressively 
disorderly fashion. Returning about midnight from San Antonio., where 
he had "seen six M.P. 's running one man", whom he thought he recognized 
as a member of his company, li':i.rst Sergeant Andrew Norwood found his f 
organization disturbed and excited, and wanting to go down town. He· 
telephoned the provost marshal and learned that two privates of his 
company had been arrested, and that one of them was in the hospital. 
Concerning the other, he told the provost marshal, "I wish you would 
turn him loose and let him get back to the area as quick as he can". 
This conversation was overheard by some of the milling crowd outside 
the window, one of whom "hollered" that the weapons carrier truck was 
going down town, before ·Sergeant Norwood had hung up the receivar. 
When he went out to investigate., the truck was gone. Observing a 
number of men with rifles., he telephoned Lieutenant Ostermai, re-
porting the disturbance in the company area - and the nature of it -
stating, however, that he thought he could handle the men. Later, 
the cabinet in the company commander's office was raided of some 
6,600 rounds of ammunition by the excited crowd, who had already 
forced open the company rifle rack and possessed themselves of 112 
rifles (R. 16, 46-47, 80-84, 98-102, 108-111, 119-130, 134., 144, 150-155, 
157-160). 

When one of these rifles was discharged, slightly wounding a 
member of the organization, Corporal Luther c. Bailey, who, with another 
military policeman, was patrolling the neighborhood., drove his patrol 
car into the company area, to investigate. He described the colored 
soldiers he found there as "in an anned rebellion state". Ten or twelve 
crowded aroun:i him when he alighted from his car, and he heard threats 
that they were going down anci "clean out" the San Antonio military police. 
One soldier pushed him down; another said "Oat his gun"; his pistol 
was taken; and he was struck on the back of the head with a rifle 
receiving a scalp mund which bled profusely, and rendered him t~porarily 

- 4 -



(211) 

unconscious. Meanwhile the other military policeman was forced out 
of the patrol car by armed soldiers, kicked in the groin, and dis
armed. A colored soldier placed a bayonet against his throat as he 
lay on the ground; someone urged him to push it through the prostrate 
military policeman, applying to him an obscene epithet; while another 
suggested that they should ."take him up and hang him, and these M.P. 's 
down town might quiet..down a little bit" (R. 22-41, 79, 103, 102-106., 
ll7-ll8, 160-161) • . 

When Lieutenant Osterman arrived around 12:30 a.m., he noticed 
anned men scattered through the c;i,rea:~ running around in some coni'usion. 
He also found a number of thenr1oaded in two trucks., all ready to go to 
town. Others were swarming about the parking area. As he approached 
one group., it dispersed; and he saw a military policeman lying on the 
ground, his head cut open, bleeding quite freely. He ordered the men 
out of the trucks and back to the barracks. They dismounted, and most 
of the crowd started moving slowly in the direction of the barracks. 
A group of about thirty., however, crowded around the first sergeant, 
while the company commander was discussing with anothe!' sergeant what 
action should be taken to prevent further mistreatment of his men by 
the military policemen. One man said., "There is no use going overseas 
to fight. There is more to fight for right here in this country". · 
Another - the accused Johnson - said 11I would just as soon die fighting 
here as overseas". Arriving at the barracks, some of the soldiers re
mained outside. Lieutenant Osterman undertook to take the arms and 
ammunition away from some of them., but, when all whom he attempted to 
disann refused to relinquish them, he decided it would be dangerous 
to persist. He patrolled the area himself., ordering· away a contingent 
of about fifteen military police., whom he found trying to encircle 
the area with pistols in their hands. By one o'clock most of the men 
had returned to the barracks,'though some remained outside all the 
time, and others had formed themselves into outposts. Shortly after 
1 a.m. the weapons carrier returned to the parking area. When the 
company connnander ran toward it., the occupants were already out., and 
some of the men vdl.o had stayed came forward to meet them (R. 48-87). 

Colonel Harry E. Smith, commanding the Third Aney-• s 6th 
Headquarters Special Troops, reached the company area about 2:20 a.m. 
and stayed until 5 a.m. He "l'ound the first sergeant and six or eight 
soldiers armed with rlf.les sitting outside the orderly room., and several 
men milling around the company streets ?r.i.th field helmets, gas masks 
and rifles~· He asked"vmat the trouble was, and was told by the first 
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sergeant that they had had some trouble with the milltary police and 
the men had armed themselves to go down and look after the situation. 
The noncommissioned officers preceded Colonel Smith through the various 
barracks, preparing the men for inspection, collecting ammunition, 
and assisting generally. The Colonel took the rifles from some of 
the soldiers, and superintended the taking of them from others; a1l 
the rifles he saw were loaded and unlocked (R. ll-21). 

With reference to the accused Johnson's participation, the 
evidence for the prosecution shows that he was a supernumerary guard 
on the night of the disturbance. He had had trouble with the :."n 
Antonio military police the previous Saturday night; and was characterized 
by his company commander, who observed him on the night of the disturbance, 
as one of the leaders and chief disturbers - making the most noise, and, 
among other remarks., one that "There was as much to fight for over here 
as overseas". He was the soldier who broke into the ammunition cabinet 
in the company conur.ander' s office, from which 6.,600 rounds of ammunition 
were subsequently taken by the men. He carried a loaded rifle., which 
he refused to relinquish after his company commander arrived, and re
tained until relieved of it by Colonel Smith, when he was heard to 
"mutter something about not give up rifle or ammunition". He expressed 
himself as objecting to allowing the authorities to settle the situation, 
preferring that he and the other soldiers should settle it themselltes 
(R. 12, 21, 63, 65, 81, 86, 94, 116, 152, 159-160). 

Lieutenant Colonel La.mar Tooze, assistant Inspector General, 
Third Army, who made an official investigation of the disturbance for 
the commanding general, testified, w.i.th reference to the accused Johnson: 

"He stated that he was in bed on that evening, and 
was aroused by the disturbance going on.outside; that 
he got up and grabbed a rifle, whic~ he stated was 
in the barracks and not in the rifle rack, and that 
later he obtained ammunition; he said that he ob
tained six rounds of ammunition. He also testified 
he did not board any of the company's trucks., and 
that he was present when two members of the Post. 
M. ~.'s showed up on the black top on the motor part, 
and that he had a conversation 1lith one of these 
M. P.'s, and he stated that as soon as he was informed 
that this man wa~ a Post M. P. that he shoo~ hands and 
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turned him loose,~ referring to the Post M.P.). 
He denied that he made any protest against sur
rendering his amnunition when it was being collected". 

* * * 
• 11He also .stated that he didn't pull this Post M.P. 
out of the patrol car, wt that he asked him to get 
out. He also stated that i.f the man. were going dom 
town he was going too". (R. 206-207). . 

4. The dereose introduced no evidence., and the accused, having 
been advised as to his rights as a witness, elected to remain silent. 

5. Speciftcation 1 of the Charge alleges that the accused, along 
with thirty other members or his company, engaged in a riot by unlari'ully 
and riotously assembling to disturb the peace of Fort Sam Houston, Texas, 
breaking into a rifle rack and ammunition cabinet, arming thenselves., 
and applying to their own use a government weapDilS carrier, to the terror 
and disturbance or the people or Fort Sam Houston. 

"A riot is a tumultous disturbance of the 
peace by three or more persons assembled together 
of their own authority lVi.th the intent mutualzy to 
assist one another against 8lly one l'lho shall oppose 
them in the execution of some enterprise of a pri
vate nature, and who afterwards actually execute 
the same in a violent and turbulent manner, to the 
terror of the people, whether the act intended was 
of itself lawful or unlawful. (Paragraph 147c, 
Manual for Courf?s,Martial., 1928)." 

"It.must be •••• shown in riot that the 
assembling was accompanied with some circumstances., 
either of actual force or violence, or at least 
having an apparent tendency thereto, as were cal
culated to inspire people with terror., such as being 
armed, mald.ng threatening speeches, turl:ulent gestures, 
or the like, or being in disguise. (Un:lerscoring 
supplied) (Wharton's Criminal La1r, J2 th Edition, 
Sectionl862).n 

"To connect a riot with a particular de
fendant the defendant's presence J1IUSt be fl.rat put 
in evidence; though this rule may be departed from 
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when from its size, and the number engaged, it is more 
convenient that the general character of the riot should 
be first proved." (ibid, sec. 1871). 

Applying to the record of trial· the principles announced in the foregoing 
authorities, it becomes clearly apparent that the offense alleged was in
deed a riot in violation of Article or Yfar 89., of which all of the essential 
elements, and the accused's participation therein., were competently es
tablished by· substantial evidence. 

Specification 2 of the Charge alleges that the accused engaged, 
in a riot in garrison by unlawfully rioting and assembling and assaulting 
two military policemen 'While in the execution of their duties. The Specifi
cation describes and proof establishes the colllllission of the offense charged., 
which., at first examination, might appear to be merely a phase - a circum
stance of actual force and violence - of the general riot already described 
in Specification l, aggravating that offense rather than ex>nstituting a new 
one; in which case the multifariousness WDuld not be prejudicial., since no 
limit is fixed as a maximum punishment for a violation of Article of War 89. 

'However the evidence is susceptible of the construction - which must· have 
constituted the basis for the two Specifications - that some of the persons., 
already unlawfully and riotously assembled when the military police arrived., 
constituted themselves a special group of rioters with the unlawful design 
of terrorizing the conmunity by mauling too se particuJa r military police
men which particular unlawful design was not shared by other participants 
in the original riot; and that this special group, in carrying out this 
unlawful design, cotmrl.tted a separate riotous offense, after which they 
reswood their participation in the original riot. The accused's admissions 
to Colonel Tooze furnish sufficient evidence to connect him with this special 
group, and support the court's finding that the accused was guilty of the 
offense alleged in Specification 2. 

6. The accused is 20 years of age. He was inducted 13 January 1943. 
His record shows no prior service. · 

?. The court was legally constituted. No e?Tors injuriously 
affecting the substantial rights of the accused were comm.tted during 
the trial. In the opinion of the Board of Review the record of trial 
is legally sufficient to support the findings and the sentence. Such 
punislnnent as a court-martial may direct is authorized upon conviction 
of a violation of Article of War 89. 

)5Ji~ b ~I(~, Judge Advocate. 

~ (r~ Judge Advocate. 

~Judge.Advocate, 
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WAR DEPARTMENT 
Army Service Forces (21S) 

In the Of.rice of The. Judge Advocate.General 
. - ·• Washington, -D. C. · 

. . ..... . . . . 

SPJGN . 2 SEP 1!43 
CM 238266 

UN I _T E.D ·s TATES ) 5TH DISTRICf AAFTTC 
) 

v. ) Trial by G.c.u., convened at 
) St. Petersburg., Florida., 9-10 

Captain JAMES A. CA1J'Bp.L., JR. ) July 1943~ Dismissal. 
(0-406025), 603rd Training ) 
Group., BTC No. 6., AAFTTC ) 

OPDHON of the :SOAP.D OF REVIEW 
CRESSON, LIPSCO:MB and SLEEPER., Judge Advocates 

1. The record of trial in the case or the officer named above has 
been examined by the Board of Review and the Board submits this, its 

"opinion., to The Judge Advocate General. 

2. The accused was tried upon the following Charge and. Specifica
tions: 

CHARGEt Violation of the 96th Article of Viar. 

Specification l: In that Captain James A. Campbell., Jr• ., Air 
Corps., 603rd Training Group., BTC #6, W'TTC, St. Petersburg, 
Florida, did, at St. Petersburg., Florida., between on or about 
March 7., 1943, and on or about ~ay9., 1943, as Prison Officer., 
'Wrongfully direct., permit., and encourage prison guards to · 
chase and prod., with shote,uns., rifles., and fixed bayonet., 
prisoners under his jurisdiction and control while executing 
double time orders. -

Specificatiori_2: · (Finding of not guilty). 

Speeiticatfon 3: In that Captain ·James A. Campbell., Jr• ., Air . 
Corps., 603rd Training Group., BTC #q., AAFTTC., St. Petersburg; 
Florida., did., at St. Petersburg., Florida., between an _or 
about March 7., 1943, and. on or about May 9., 1943, as.Prison· 
Officer., wrongfully £ail and negle<;:t to keep or cause·to be 
kept proper. records of ptmishment meted out by him or _his · 
subordinates to prisoners under his control•. 
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Specificat1on.4: In that Captain James A. Campbell, Jr., Air 
Corps, 603rd ·Training Group, BTC #o, AAF'l'TC, St_. Peters
burg, Florida, did, at St. Petersburg, Florida, between 
on or about ;Jarch 7, 1943, and on or about 1,!ay 9, 1943, 
as Prison Officer, wrongfully.cause prisoners under his 
jurisdiction and control to infli~t upon themselves 
unwarranted discomfort by compelling them to take dry shayes as 
punishment. 

Specification 5: In that Captain James A. Campbell, Jr., Air 
Corps, 6o3rd Training Group, BTC #6, ~"'TtC, St. Peters
burg; Florida, .did,· at St. Petersburg, Florida, between 
on or about i.1arch 7, 1943, and on or about ;1:ay 9, 1943, 
while Prison Officer, wrongfully gamble .during duty hours 
and at other times with enlisted men under his com:nand, 
by •shooting craps• and pla~ng black jack. 

He pleaded not guilty to the Charge and !lpecificatioris. He was "found 
not guilty of Specification 2, guilt~ of Gpecifications 1, 3, and 4, 
guilty of Specification 5, except the words • 1shootini,; crap::,' and", of the 
excepted words, not &uilty and guilty of the Charge. •No evidence of 
previous convictions was introduced. He was sentenced to be dismissed the 
service. The reviewing authority approved the _sentence and fonrarcied the 
record of trial for action under Article of War 48. 

3. The evidence for the prosecution shows that, from 1 :'.iarch 1<;43, 
to 15 :~ay 1943, the accused was Police and Prison Officer, Basic Train
ing Center N'- 6, A.A.F.T.'l'.C., St. Petersburg, Florida. The following 
incidents occ...irred between 7 March and 9 Kay during that peri_od (R. 29) c 

e.• · The accused criticized the assistant provost sergeant, s treat
ment of prisoners, telling him he was •chicken-hearted• (R. 18-19). 

2.• 'l'he accused orc.iered one of his shift chiefs, having general 
supervision over prisoners and their 9 chasers9 , to use forca on the 
prisoners, and hit them if they cursed the f,-Uards, which jnstructions 
were complied with.- He also ordered the guards, with reference· to double 
timing prisoners, to •push them around•, which they made an· open and 
notorious practice of doing, with shotguns, ~ifles and fixed bayonets. 
during the period covered by the Specifications (R. 29-31, 34, 35, 38, 39, 
42, 43, 45, .51, (:f}, 104, 109, 115, 128, 136-138). , 

£• One prisoner., Private Joseph T. Kaniecki, was stabbed in.the 
buttocks four times with a fixed bayonet by his Mchaser•, while being double
timed around the drill field in the presence of the accused who issued 

. , 
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no rep~imand; indeed he.laughed (R. 35, 38-39, 42-43, 46-47, 59-6o, 72, 
95, 104). . · . 

g,. Prisoners were hit with the butt end or a shot-gun, while doubie
timing, and, on one occasion, a prisoner was kicked by his mchaset- in 
compliance with a direct order given by ·the accused. One •chaser• testified 
that the prodding with gun butts was in obedience to a standing ·order, 
which he. did not know whether the accused had authorized or not; but that, 
at least once, he had so prodded a prisoner in the.accused's presence, and 
had not been reprimanded (R. 30-31, 44-46, 51-52, 79-80, 84, 104, 115,-128, 
136-138). 

~· Privates H. A~ Richards, Jerome c. Lopez, Leo w. Shuler and Charles 
H. Foster, while prisoners in charge of the accused, were compelled to take 
•dry shaves• on different occasions, that is, to shave themselves with 
safety razors without soap, water or.. mirror, outside, in the presence o:t the 
other prisoners and guards, andr in two instances, in the accused's presence 
in compliance with his direct orders. These •drJ shaves• were not particul~
ly painful; but they were irritating and made the prisoners• £aces sore £or 
the rest of the day (R. 22, 56-58, 64-65, 76-78, 93, 99-100, 123, 129, 140, 
145-146). 

. £. Three 0£ the four prisoners mentioned above were ·placed in solita.ry 
coni'inement in the blockhouse, for punislunent, as were Privates Marvin J. 
Moran and Robert R. Naegel. No record 0£ these coni'inements, during t4e 
period specified, appears in the penalty book, kept under the accused'~ direct 
supervision (n. 14-18, 58-59, 70, 78-79, 95-96, 104, 116, 119; Ex. 2). 

' . 
&• Provost Sergeant Frederick M. Cook•s testimony that he had seen.the 

accused gambling with e_nlisted men on a number 0£ occasions was corroborated 
by Private John M. Amenda, 'prison chaser, and.the testimony of five pri
s.oners. The game was customarily black-jack, played in a shack where th~ 
shifts fell out, in the presence 0£ the prisoners. Money was on the tabl~ 
and changed hands between the players, who were generally the accused,, 
Sergeant Cook,.shift chiefs, prison chasers, and other enlisted men - not 
prisoners~ assigned to duty at the prison. During the period covered by 
this testimony, there wa.s a ·post regulation in effect prohibiting •gambling 
ot any nature, in a:ny place under the jurisdi9tion 0£ this Headquarters• 
(R. 23-24, )0-31, 40, 53; 61, 68, 71,.81, 89, 94, 117, 122, 129, 141, 144, 
145, Ex. 1). . · 

4.· ·'.rhe evidence for the ·defense. 'Shows, by the testimony of four ser-
·geants and one prison oha.ser under the direct supervision and ·control of the 
accused di,iring the period specified, that prior to the acoused 11 assignment 
as prison officer, the discipline and conduct 0£ prisoners in the guardhouse 
was very poor. Prisoners.· ~ad thrown eggs at the assistant -provost sergeant, 

~ 
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insulted him, called the prison •chasers•, 11 jews•, and pushed them around. 
The accused issued no orders i'or the mistreatment of pd,soner·s. After his 
arrival, there was more discipline. He did give orders that prisoners who 
misbehaved in formation should be double-timed. The prison clerk testified 
he entered.in the penalty book all offenses (sic) reported to him, in 
accordance with orders received by him from the accused. On cross-exruujna
tion, he te,stified that his instructions were to enter any infractions of 
rulas meriting disciplinary action by the prison officer and high~r authority; 
and that the accused raigi1t have looked through the penalty book •dozens of 
times'1 (f:. 151-173). 

5. The accused, duly advised of his rights as a witness, elected to 
renain silent. 

6. The evidence establishes the commission by the accused of the series 
of offenses described in Specifications 1, 3, 4 and 5 of the Charge, during 
the period from 7 1.:arch to 9 :.;,.ay 1943. The defense entered a plea in abate
ment to 5pecification 1 of the Charge, and a si.'Ililar plea to each of the 
other four, alleging that all are too vague, indefinite and uncertain to 
apprise the accused of the offenses intended to be charged; afford him no 
ground for a plea of former jeopardy or immunity from subsequent conviction 
of the paJne offenses; fail to fix the time with sufficient certainty; and 
fail to set forth specific cfrcumstances with names, places, times and 
specific allegations of definit~ instances of alleged abuses and wrongs 
with which he .is charged, thus violating all rules of criminal proceedure. 
i'foen the plea in abatement was overruled, the defense moved, for the same 
reasons, to strike all the specifications from the charge; which motion the 
court overruled. 

i',bile set forth· in the affinnative, each Specification, in effect, alleg3s 
· neglect of duty requiring continuous perfonnance. As prison officer, it w~ • 

the accused•s duty at all times to enforce re6-ru.lations designed to protect 
prisoners from abuse; to ke~p a record of all penalties inflicted; and to 
@Rfg~gg.\h@,~e~\ r~~1dlat~en ~rnY:Bit~.~liilij, th@ ~€lflij~~t ~ttr-10~t@Q
M him IB tng 13pge1fiee.tioo.s IBt~V@sl IB @a@l!·llistan@e-1 OO"fil§BlOO.s anti 
n~{leet§ IB the jlarf@ffiafiee of ifiese iaM:trn1 flfijJOOi@iil t@ s@oo @fdl:lfl aml 
mHaey aiseiplrne, · 

•tt! all@gaiioos §f ifi@ \~ im€l iJIM@ g the '@~ssioo @f M 
@frefi§ii! sh@Ulli! @ij aiaM€i as il@@\ll'a~JY tui p@Hibl@, '\m\ 'Wh@N w M\ ~f 
aets @fia.fgaa @xtefi€i @w11 a @oositl@fla13ie perioo g Ume ii may b@ ' 1 

f1@e€!ssaey t@ @@vd s\l@h perioo ift \he &1iegiltiM, 'rhui1 elli3AUm11' 
at I fflefii Ma.F@fi t@ B€!PWilID€!f1 UUff I tmtl 1ffOOl M~ t@ O@\ijDiJfJ iiliO I 
fi~V@ be@fi @@illlW!iafi@€Hl ffi il @ilea ffi whhh th@ M~\U)ijll WH f!fiAl'l8il 
witfl im~ fiegl@@ti ~r a awtq that Nil\liNli @OOMA\l@\li per!'fil'Hlaflt?i•
(Apil, 41 P• QJ71 M.fl,M, l~~~). - , 
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..The abused prisoner~ are not nad in Speci.£ic,a.tions ·1· .~d 4 nor ~ 
the accused's fellow~gamblers in Specification~; ~owe~er, in the applicable 
Specii'icatioris,. the former are identified as ,atprisonets under his juris- . 
diction and control•, and the latter as -•enlist'ed men under his canmand• • 

.Since.the gravamen'of each offense alleged, as_chaz,ged under. .Artic~e o! 
War .96j is essentially malfeasance. in 0£.fice,<·to.. the" prejudice of good-order 
and military discipline, these r;iesignations are.deemed sufficient, in view . 
of the absence in the r.ecord of·Biry:ar.rirma~ve:showing·o.f prejudice _to the 
rights ot the accused, who met -issues_ raised by .the prosecution's evidence in 
support o£Speci£ica.tions 1;) and 4·rlth the··testimoey.oi' nUlllero'Us wit
nesses called in his behalf, which evidence, it' believed.,· would have· . 
required his acquittal. Although these same_Y(itnesses included several of 

· the enlisted men 'With whan the accused was charged with 'gambling in Speci
fication 5, none· were _interrogated on this point•. ijoreover, the Specii'ica
tions themselves are each definite enough to ~eclude suba&quent,jeoparey. 
by reason of' an::, act of mal.feasance in oi'£ic~, of the nature alleged, · 
occurring between ? March and 9 May 1943. It has been held by ~The Jucl.aa-e 
Advocate General that 

· •.A. specification all:eging, as a· violation of A.W. 95, a series 
. of acts constituting a course of dishonorable conduct amounting to 

fraud, is not objectionable on the ground of, duplicity. CM 153268 
(1922J 192539 (1930)•. (Dig.· Ops. JAG 1912-1940, par•• 428 (l.'.3) ). 

'I'here is no basis for any distinction., in this instance, between fraud , 
and the malfeasance in office implicit in the language'of each Specific&-

. tion and in thE! proof adduced thereunder; nor between such an offense 
charged as a violation of .Article of War 96, ro.ther than Article of War 95. 
The J~dge Advocate·General has also held •that the-chief, if not the sole 
purpose of brizliing an officer to trial under the sixty-first article• 
(now Article of ·war, 9.S) •iao· to obtain thE! judgment of the court. upon the 
charaoter ot his acts or conduct from the point of view of that article-. 
(Seo. :C: D 191 p. 489, Dig, Ops. JAG 1912}. There is no reason why the 
same consideration PJhould not applJ' 'Where the charge characterizes the · 
CQnduct as prejudicial to good order and ~tary discipline. ~ the 
light of the above autho~i~es, and taking int.Q consideration both the 
pltad:1.ns and the evidence., the board. of review has"' concluded that ,mile , 
the court might :l.n its discretion, have sustained the plea in abatement on 

·the grounds urged 1n aupport o! it, .its failure to do. so does .not app&ar 
to hav, ma.terially a.ttected the rights of the accused; and that the record 

:· ia' leg.illy ,suf.ticient to support the findings of. guilty of Specifications 
1, ·3,- 4 and S in violation· of Article ot War, 96. · , .· 
' t Ir' :' \• .•' ,I 1 • ,, I • 

, 7, At the begimu.ng of tht trial., the defense. counsel undertook to , 
challtnge for cause the entin me1110ersnip ot the court., submitting evidenoe 
that all had participated in the trial of two closely related cases. 'Xhis 
challenge the law membe.r overruled, After the defense had exercised its 
peremptory. challenge, the preeid~nt inquired it _the accused desi?lod to 
•challenge _ilutivid~ for cause arr, member. of the court an<t ~troduce a:rr, 

. . . . ., . ',. 
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··:··evidence•. ' Defense ~ounsel repeated his blanket challenge., asserting that it 
· '~pplied. to each membe-r of the.''court. Reminded that his collective challenge 
had been.passed upon, and asked., •Does the ~ccused obj~ct to any member of 

,the court now present.,• ; de£~nse counsel'. ~ounced., •Sine~ th~ accused's 
·, challenge for cause. has been overruled., l'f'8 have no objection to any membe;' 
. o!. the :oourt now ·sitting.•. ·~.·. . -: ·,' ·. . - . . . . 

,. . . ·\' ', . 

· Article of War 18 not· only makes no provision tor the determination 
of the relevancy and validity of. ·challenges to more than one member at a 
ti"!le; it expressly prohibits the reception of such .challenges. The evidence 
offered to suppQrt the.defense•s.blanket challenge for cause is not eligible 
for consideration.· u·the.defense was aware of reasonable grounds to 
cha.l.lenge for cause any- member of the court, its refusal to exercise its 
opportunity to do ~o in the. manner prescribed by the s:t;atute., constituted 

.an etfectj,.ve waiver (CM 219582 (1942)). . . . -

' . a.. The accused is 25 years of age. War Department records show 
enlisted service from 3 June 19.37; discharge 19 May 1941; appointment as. 
second lieutenant,.Infantry- Reserve, effective 28 February l941J assignment 
to active duty 20 May 1941; temporary promotion to first lieutenant l 
February .1942; temporary promotion to. captain 18 January 1943. 

9. The court was· legally constituted. · No errors affecting the sub
stantial rights of the accused were committed during the trial. The 
Board of Review b of the opinion that the record of trial. is legally 
sufficient to. support the· findings of gullty ~d ·the sentence. Dismissal. 
is authorized upon conviction of violation ot'Article .of War 96. 

- 6;.. 
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SPJGN 
CM 238266 

lst Ind. 

War Department, J.A.G.o., 7 -5~P iS43 - To the Secretary of War. 

1. Herew:i. th transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Captain James A. Canpbell Jr. (0-406025), 603rd Training Group, BTC 
No. 6, AAFTTC. 

2. I concur in the opinion of the Board of Review that the re
cord of trial is legally sufficient to support the findings and the 

.. sentence and to warrant confirmation thereof. I recommend that the 
· · sentence of dismissal be confirmed and carried into execution. 

J. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form of 
Executive action designed to carry into effect the foregoing recom
mendation, should such action meet with your approval. 

Myron c. Cramer, 
Major General, 

The Judge Advocate General• 

.3 Incls. 
Incl 1 - Record of trial. 
Incl 2 - Dft. of ltr. for 

Sig. Sec. of War. 
Incl 3 - Fonn of Executive 

action. 

(Sentence confirmed. G.C. M.O. 308, 14 Oct 1943) 
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./},. di-
.

SPJGH 1 3 AUG 1943 
CM 2.38.3.35 

UNITED STATES 93RD INFANTRY DIVISIONr 
v. 

l 
Trial by G.O.M., convened at. 
Shreveport, Louisiana, 25 May · 

Second Lieutenant THOMAS E. 1943•. Dismissal and total 
LEF'J.WJCH, Jr. (0-1289444), forfeitures. . 
Infantry. 

OPINION.of' the BOARD OF REVI&i 
HILL, DR~ and LOTTER.HOS, ·Judge Advocates 

1. The Board or Review has examined the record or trial in the 
case or the officer named above and submits this, its opinion, to The 
Judge Advocate1 General. . . . · 

2. The accused was tried upon the .following Charge and Speoitica-. . .
tionss 

CHARGE. Is Violation of' the '64th .Article of'. War. 

Specification 
l 

ls In that 2nd.Lt Thomas E. Lef'twich Jr., 
368th Int., having received a lawtul. command .from 1st 
Lt John J.. Titus, his superior Officer, to "keep his 
platoon in the column", or words to that effect, did 
at.Louisiana Maneuver Area, near Kisatchie, Louisiana, 
on or about May 2, l943, wlltul.ly disobey same. 

Specification 2: In ths,t 2nd Lt. Thomas E.,Le£twich Jr., 
368th In£., having received a lawtul. command .from 1st 
Lt. John J. Titus, his superior Of'f'icer, ·to "go to the 
rear of' the column", or words to that e£f'ect, did at, 
Louisiana Maneuver Area, near Kisatchie, Louisiana, 
on or about May 2, 1943, willf'ully disobey same. 

. . 
He pleaded not guilty to and was f'ound guilty of' the Charge and Specifi
cations. He was sentenced to "forf'eit·all pay and allowances due.and to 
become due, .and to be dismissed .from the Service of' the United States•. 
The reviewing authority approved the sentence and forwarded the record of' 
,trial £or action under the 48th J.rticle_o!lf'ar. 

· .3. On. the morning o~ 2 May 1943 "about 6130 _p.m." (sic), Companies 
Band c, 368th Infantry, were on a tactical march in close formation under 

http:wlltul.ly
http:OPINION.of
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combat conditions but not in contact with the enenzy". - There wa~ an interval 
of about 10 yards between platoons. The march began at lsJO a.m., the men 
were worn out and morale was low. First Lieutenant John A. Titus was in 
command or Company C, and accused was in charge or the second platoon. The 
two companies were marching "due west in the vicinity or Pearson", reached 
a stream, marched back 15 yards, and then proceeded 11due west" again. Lieu
tenant Titus observed ~t the second platoon or his company had "pulled out 
and started going to the left instead or to the right across the stream". 
He then stated to accused "Keep your platoon in column", and accused replied, 
"I am taking the Second Plato~n across the stream, Come on". When they · 
reached the other side of the stream, the second platoon was still appro
:dmately 15 yards from the position or Lieutenant Titus in the column, but 

- accused placed his platoon in column after he crossed the stream. ·Lieu
tenant Ti tu~ said to accused, "fall out and fall in the rear of' the .Company", 
and accused replied, "I am not taking any God Damn orders .from you this 
morning. You take care of the head of the column and I will take care of 
this platoon". Accused continued to march and did not go to the rear of 
the column. Lieutenant Titus did not designate_a successor to accused as 
platoon leader. The first order did not contain the words, "Before you 
cross the stream"• (R. 6-11). . 

4. Lieutenant Titus, recalled by the defense, testified that the 
column had been marching since about ls30 a.m., the occurrence was about 
6130 a.m. and the men were "all tired". Accused had just pulled out or 
the column when the first order was given. It was the opinion ot Lieu
tenant Titus that it was not customa17 £or junior officers to exercise aey 
initiative in the company, because if eve17 platoon leader did as he 
pleased Lieutenant Titus would have no control over the company (R. ll-12). 

The accused elected to remain silent. 

5. It is shown beyond any reasonable doubt that as two companies 
engaged in a tactical march approached a stream, accused pulled his platoon. 
out or the column, and was then ordered by his superior orticer, the company 
comniander, to keep the platoon in column. There was no fact or circumstance 
indicating that the order was to be executed at any time other than imme
diately. Accused willfully disobeyed the order, in that he did not place 
his platoon in the column until they- bad crossed the stream. Accused was 
then ordered by the co~ commander to fall out and go to the rear. He 
also willf'ul.ly- disobeyed this order. · 

6. Four ot the nine members of the court recommended suspension of _ 
the sentence, and stated that "the offense was committed by the accused 
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because he was thinking or the welfare or his men and used, what he 
believed to be, leadership and initiative to achieve that end". A 
firth member or the court joined in the recommendation or clemency, 
but did not con¢~ in the language quoted above. 

7. The accused is .26 years or age. The records or the Office of 
The Adjutant General show his service as follows, 

Enlisted ~ervice from 8 October 1941; 
appointed temporary second lieutenant, 
Army of the United States, from Officer 
Candid.ate School, and active duty, 5 
August 1942. 

8. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were committed during 
the trial. The Board of Review is of the opinion that the record o-f 
trial is lega.117 sufficient to support the findings or guilty and the 
sentence, and to warrant confirmation of the sentence. Dismissal is 
authorized upon conviction of a violation·of the 64th Article of War. 

__:_=) 
--- ..~ ~·.~·:.;~ ' ~ k, Judge Advocate. 

' ~h,-~ . , Judge Advocate. 

-~-'~-------'....,.......... Judge Advocate. 

- .3 -
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let Ind. 

War Department, J.A.G.o., 1 6 AUG 1943 - To the Secretary or \Var. 

l. Herewith transmitted for the action or the President are 
the record or trial and the opinion or the Board or Review in the case 
ot Second Lieutenant Thomas E. Leftwich, Jr., (0-1289444), Infantry. 

2. I concur in the opinion or the Board or Review that the record 
or trial is legally sufficient to support the findings or guilty and the 
sentence, and to warrant confirmation of the sentence. Accused willf'ull.y 
disobeyed two orders or his superior officer while on a tactical march. 
Four or the nine members or the court recommended suspension or the sen
tence, and stated that "the oti'ense was committed by the accused because 
he was thinking ot the welfare ot his men and used, what he believed to 
be, leadership and initiative to achieve that end". A fifth member or 
the court joined in the reoo1D111endation or clemency, but did not concur 
in the language quoted above. I recommend that the sentence to dismissal 
and total forfeitures be confirmed, but that the forfeitures be remitted, 
and, in view or all or the circumstances, that the execution or the sen• 
tence as modified be suspended during the pleasure or the President. 

3. Incloaed are a draft or a letter for the signature or the 
Seoretal'7 ot Viar, transmitting the record to the President for his action, 
and a form or Executive action carrying into etrect the recommendation 
made above. 

·-~ 
• '-"7.............•··-~~·'-"'-

~no. Cramer, 
!Jajor General,.

3 Inola. Tht Judge 1dvooatl General, 
Inol,l•l\6.gord ot trial, 
Inol,2•Pft, ltr, tor 111, 

f;1;J, or ilar, 
Inol,3•1orm or 1otion, 

(Sont.lnet oonfirmtd but forttituroa romitted. Exeoution auapended,
Q,C,U,O, 236, 16 Stp 1943) 
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SPJGH 
CM. 2.38.349 14 AUG 1943 

U N I T E D S T .A. T E S r'v 1 C.lllP HUN 
) 

v. Trial by G.C.M., convened at ~ Camp Haan, California, 26 July 
Private WILLWI. J. SMITH ) 1943. Dishonorable discharge 

. (l6051CY74), 345th School ) and conf'inement for lire. 
Squadron. ) Disciplinary Barracks. 

REVIEW by the BOARD OF REVIEW 
HILL, DRIVER and LOTTER.HOS, Judge Advocates 

l. The Board of Review has examined the record of trial in the 
case of the soldier named above. 

2. The accused was tried upon the following Charges and Specifi• 
cations: 

CHARGE I: Violation of the 58th Article- of War. 

Specification 1: In that Private William J. Smith, 345th 
School Squadron, Luke Field, Arizona, did at Luke Field, 
Arizona, on or about April 17, 1942 desert the service 
or the United States and did remain absent in desertion 
until he was apprehended at Los Angeles, Cali.fern.is. on 
or about May 19, 1942. 

Specification 2: In that Private William J. Smith, 345th 
School Squadron, Luke Field, Arizona, did at Camp Haan, 
California, on or about June 16, 1942 desert the service 
or the United States and did remain absent in desertion 
until be was apprehended at Portland, Oregon, on or about 
July 1.3, 1942. 

CHARGE II: Violation of the 69th Article of War. 

Specification: In that Private William J. Smith, 345th 
School Squadron, Luke Field, Arizona, having been duly 
placed in conf'inement in the station hospital, Ca.mp 
Haan, on or about May 28, 1942, did at Camp Haan, 
Calif'ornia, on or about June 16, 1942, escape from 
said confinement be.fore he was set at liberty by prop
er authority. 

http:Cali.fern.is
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ADDITIONAL CHARGE I: Violation or the 58th Article or Viar. 

Specification: In that Private ililliam J. Smith, 345th 
School Squadron, Luke Field Arizona, did, at Camp 
Haan, on or about May 19, 1943, desert the service or 
the United States and did remain absent in desertion 
until he was apprehended at Seattle, Washington, on 
or about July 8, 1943. · 

ADDITIONAL CHARGE II: Violation or the (fith Article or War. 

Specification: In that Private William J. Smith, 345th 
School Squadron, Luke Field Arizona, having been duly 
placed in confinement in Post Stockade, Camp Haan, on 
or about May ll, 1943, did, at Camp Haan, California, 
on or about Way 19, 1943, escape from said confinement 
before he was set at liberty by proper authority. 

ADDITIONAL CHARGE III& Violation of the 96th Article of War. 

Specification: In that Private William J. Smith, 345th 
S(:hool Squadron, Luke Field Arizona, did, at Camp Haan, 
California, on or about May 19, 1943, wrongfully and 
without proper authority, take and use a one-half ton 
International tr:uck, U.S. registration No. W-252Cfl, 
property or the United States, or a value or more than 
$50.00. 

He pleaded guilty to Specifications land 2, Charge I, except the words 
"desert" and 11 1.n desertion", substituting therefor the words 11absent him
self without leave from" and "without leave"; guilty to the Specification, 
Additional Charge I, except the words 11desert11 , 11 in desertion" and 11appre
hended", substituting therefor the words 11absent himself without leave 
from", "without leave" and 11returned to military service"; not guilty to 
Charge I and Additional Charge I, but guilty of' a violation or the 61st 
Article of Viar;· and guilty to all other Charges and Specifications. He 
was found guilty of all Charges and Specifications. He was sentenced to 
be dishonorably discharged the service, to forfeit all pay &11d allowances 
due or to become due, and to be confined at hard labor ror the term of his 
natural lite. The reviewing authority approved so much of the finding of 
guilty or the Specification, Additional Charge I as finds accused guilty, 
except the word "apprehended", approved the sentence, and designated the 
United States Diaciplinacy Barracks, Fort Leavenworth, Kansas, as the 
place ot confinement. The record of trial was forwarded forwarded ror 
action under Article ot War 50-h 

). The evidence tor the prosecutions 

A• Specification l, Charge Ia Morning report entries (Exs. l 

-2-
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and 2) .showed accused from duty Luke Field, Arizona to absent without · 
leave, 12:.30 a.m. 17 April 1942, and to confinement Camp Haan, California 
28 May- 1942. Patrolmen J.P. Frary and L. K. Lynd.all, Los Angeles Police 
Department, apprehended accused at 320 West 1st.Street, Los Angeles, 
California, at about 9:00 p.m. on 19 May 1942. At the time, accused was 
sober, wore a military uniform, "M.P." brassard and first sergeant's 
stripes, and was armed with a .45 aut9matic pistol and five rounds or 
ammunition (Ex. 7). . 

.2• Specification 2, Charge I and Specification, Charge IIs 
Morning report entries (Exs • .3 and 4) showed accused from confinement in 
hospital Camp Haan, California to escape and absent without leave 16 June 
1942, and to confinement Vancouver Barracks, Washington 17 July 1942. 
Lieutenant of Detectives William D. Browne, Portland Police Bureau, ap
prehended accused at the George White Servicemen' 8 Center, Portland, 
Oregon, at about 4130 p.m. on 13 July 1942. At the time accused was 
sober and in uniform.- Accused gave his name as "Thomas Causon11 , stated 
that he was with the Royal Australian Air Force, and later stated that 
he was with the Royal Canadian Air Forces (R. 11; Ex. 7). 

S• · Additional Charges I, II and III: Morning report entries 
(Exs. 5 and 6). showed accused to confinement Camp Haan, Calif'ornia 11 
May- 1943, from confinement to escape 19 May 194.3, and to confinement 
Fort Lewis, Washington 9 July 1943. Captain L. M. Hebblethwaite, Prison 
Officer at Ca.mp Haan from January 1943, saw accused about 19 May 1943 
when accused was brought to confinement at the Post Stockade. Accused 
escaped a few days later. Captain Hebblethwaite next saw accused in Los 
Angeles the day accused returned from Fort Lewis, Washington, and had a 
conversation with accused while driving from Los Angeles to Camp Haan. 
Later Captain Hebblethwaite._interviewed accused, who made a sworn state
ment dated 20 July 1943 {Ex. 8), which was prepared for his signature. 
The next day accused made another sworn statement (Ex. 9). In each in
stance no duress was used, or promise of reward given, and accused was 
admonished that the state~nt might be used against him. The Post 

·Stockade records showed that a man named "DeFoe" escaped about 19 May 
19.li.3 with accused {R. 11-14). · 

The first statement by accused was substantially as follows: 
He was 1n the Stockade for a week or a week and a half', and "~t along 
fine" until "DaFoe 11 came 1n the Stockade. "DaFoe" had about ilOO, was 
acquainted with a guard, and gave most or the money to two guards. At 
11:30 "That night" he and "DaFoe" jumped the fence in sight of the two 
guards after a signal by the guards. They went to the "Engineer's Pool" 
where the Army trucks were, entered a.truck, and "DaFoe" drove it away. 
11DaFoe" left accused in Los Angeles. Accused obtained his other uniform 
from his grandmother, spent three days at a hotel under his correct 
name, and went to Blaine, Washington. He was refused permission to 
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cross the border, returned to Seattle, worked for a week as an Army em
ployee, and then turned himself in to the "FBI". He was taken to Fort 
Lewis, was questioned, made a statement, and was kept under guard until 
he was brought back (Ex. 8). 

According to the second statement by accused, the whole escape 
was the idea or accused, he drove the truck to Los Angeles and "ditched 
DeFoe" there, and no guards were implicated. They escaped about 11:30 
p.m. on 18 May 1943. Accused went to 11Top Side" and remained a week. 
State Police saw him, called the Military Police, and chased him to "Stock 
Bridge". Accused then went up the Coast, and stopped several cars on the 
highway as an armed guard of the Army. He returned to Los Angeles, went 
to Bellingham, Washington, then to Blaine on the Canadian border, and was 
refused transportation across the border because his papers were not in 
order. Then he returned to Seattle, was shadowed by a man from the Ndli
tary Police Intelligence Office, turned in at the United States Marshal's 
Office of his own free will, and was returned to Camp Haan (Ex. 9). 

4. The defense presented no testimony. The accused elected to 
remain silent. 

5. It is shown by the pleas of guilty and the evidence that ac
cused was absent without leave on three occasions for the time alleged, 
and the evidence sustains an inference of intent to desert in each in.;. 
stance. The first time, accused was absent from 17 April 1942 to 19 May 
1942, and was apprehended at Los Angeles. The next ti.me, he was absent 
from 16 June 1942 to 13 July 1942, began the absence by escaping from con
finement, was apprehended at Portland, Oregon, gave a false name, and 
claimed to belong to a foreign army. The third time, he was absent from 
19 May 1943 to 8 July 1943, began the absence by escaping from confinement, 
took and used a government truck in effecting the escape, went to the State 
of Washington, was employed by the Army, and attempted to go into Canada. 

It is shown by the pleas of guilty and the evidence that accused 
escaped from confinement on two occasions, and wrongfully and without 
authority took and used a government truck as alleged. 

6. The charge sheet shows that the accused is 23 years of' age, and 
that he enlisted 10 December 1941, with no prior service. 

· 7. The court was legally constituted. No errors injuriously affect
ing the substantial rights of the accused were committed during the trial. 
In the opinion of the Board of Review the record of trial is legally suf
ficient to support the approved findings of guilty and the sentence. -

-~ .. ---~,,~ -~~~~~~~~...;.-..i(~·...*~ Judge Advocate • 

../\~~, Judge Advocate,?1 , , Judge Advocate, 
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Army Service Forces 

(231)In the Office of The Jtrlge Advocate General 
Washington, D. C. 

SPJGK 
CM 238365 15 SEP 1943 

U N I T E D S T A T E S ) FOURTH SERVICE COMMA.ND 
) ARMY SERVICE FORCES 

v. ) 
) Trial by G.C.M., convened at . 

Second Lieutenant KERMIT ) Clllllp Mackall, North Carolina, 
R. KITE (0-1174340), Field ) 16 July 1943. Dismissal. 
Artillery. ) 

OPINION of the BOARD OF REVIEl'I" 
LYON, HILL and ANDREiVS, Judge Advocates. 

1. The record of trial in the case of the officer named above has 
been examined by the Board of Review and the Board submits this, its · 
opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifica
tions a 

CHARGE Ia Violation of the 61st Article of War. 

Specificationa In that 2nd Lt. Kermit R. Kite, Battery B, 
465th Glider Field Artillery Battalion, did, without 
proper leave, absent himself from his organizatio~ at 
Camp Mackall, North Carolina, from about lhiy 24, 1943 
to about May 28, 1943. 

CHARGE Ila Violation of the 95th Article of' War. 

Specification la In that 2nd Lt. Kermit R. Kite, Battery B, . 
. 465th Glider Field Artillery Battalion, was, at Greensboro, 

North Carolina, on or a.bout May 23, 1943, in a public place, 
to wit, city street, drunk while in uniform. 

Specification 21 In that 2nd Lt. Kermit R. Kite, Battery B, 
465th Glider Field Artillery Battalion, was, at Greensboro. 
N:>rth Carolina• on or a.bout May 24, 1943, in a public 
place, to wit, pool room on Davie Street between Market 
and Gaston., drunk while in uniform. 

He pleaded not guilty to and was found guilty of all Charges and Speoi.t'ica
tions. · No evidence of previous convictions was introduced. He was ,en
tenoed to dismissal. The reviewing authority approved only so much of the 
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findings of Specifications land 2 of Charge II as involves findings of 
guilty of being drunk at the time and place alleged, approved only so 
much of the finding of Charge II as involves a finding of guilty of Ar
ticle of War 96, approved the sentence, and forwarded the record of trial 
for action unier Article of War 48. 

3. The evidence is substantially as follows a 

a. Charge Ia Specification& Absence without leave in violation of 
Article of Har 61. 

In a.ddition to the oral testimony of Captain Harold D. Ra.infor th, 
Battery B, 465th Glider field Artillery Batta.lion, Camp Mackall, North 
Carolina, that accused wa.s absent from his organization from 24 May 1943 
to 28 J.'.a.y 1943, there was introduced in evidence a duly authenticated 
extract copy of the morning report of accused's organization, showing 
that accused was absent without leave for that period (R.9,10; Ex. B). 

b. Charge IIa Specifications land 2 - drunk in uniform in a public· 
place-23 and G4 Ml.y 1943. 

About 8 o'clock of the evening of 23 ~y 1943, Second Lieutenant 
John A. Burton~ 1lilitary Police, Basic Training Center No. 10, Greensboro, 
North Carolina, saw the ac·cused on the parking lot just off ¥lest Gaston 
Street in the city of Greensboro, North Carolina. Accused was "delivered" 
to him by two city police officers. The parking lot is adjacent to West 
Gaston Street, which is a public street. Accused gave the witness the 
name of the hotel at which he was staying and witness accompanied him to 
his room. The accused. was "physically unbalanced". Lieutenant Burton 
stated that he had to take him by the arm to keep him from staggering 
or falling or being "noticeable" on the street. His breath had the odor 
of an intoxicating beverage. He was perspiring a great deal, his eyes 
were watery and bloodshot, and his face was very much flushed. In the 
opinion of the witness accused was drunk and for that reason he suggested 
that accused remain in his room. Accused stated that he had a date with 
a young lady at the "college". He was advised ·to forego this date and 
tu.ke a nap. iiitness left accused in his room and proceeded with his in
spection of the military patrol. About one hour later he saw accused in 
the drug store or ice cream parlor "on the grounds of the college" in the 
city of Greensboro. The place was quite orowded with college girls. At 
this time the accused ''wasn't unseemingly or out of the way" and witness 
left him talking to the cashier and several young ladies (R.10,14). 

Specification 2, Charge II; On the next evening (24 Jm.y) about 10 
o'clock Lieutenant Burton saw accused in the entrance of a pool room 
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and beer parlor on Davie Street in Greensboro, North Carolina (R.16). His 
clothing was "somewhat soiled or dirty", his face was flushed, his eyes 
were bloodshot and watery. Due to his condition, witness took him from 
the beer parlor to the police station. Accused staggered. He was helped 
up the steps into the lobby and to the desk sergeant's desk. In the 
opinion of the witness the accused was drunk:. Lieutenant Burton then took 
the accused to the Station Hospital and requested that the officer of the 
day give him the "sobriety test". The accused was not b~isterous or dis-. 
orderly at any time either on the 23rd or 24th of :!my (R.17,19). 

Major Melvyn Berlind, Station Hospital, Basic Training Center No. 10, 
Greensboro, North Carolina, examined the accused at the Station Hospital 
Monday night 24 May around 10 o'clock. He had the accused stand at at
tention, and do an about face, am he asked accused simple questions. In 
standing at attention accused "reeled over a bit but did not fall down". 
In executini an about face, "he would have fallen down on the floor, except 
that he was aided by one of the officers present". His face was flushed, 
his eyes were bloodshot and his breath had an alcoholic odor. From his 
exenina.tion and observation of accused, Major Berlind was of the opinion 
that accused was drunk - although he was coherent and mentally alert (R.23-26). 

Accused did not testify and no evidence was introduced by the defense. 

4. The evidence conclusively shows that accused was absent without 
leave from his organization from 24 to 28 llay 1943 as alleged (Charge I 
and its Specification) in violation of Article of War 61. The undisputed 
evidence likewise shows that on the night of 23 May the accused was drunk 
on the public streets of Greensboro, North Carolina, and that on the night 
of 24.1':ay the accused was drunk in a pool room and beer parlor in the city 
of Greensboro, North Carolina.' 

With respect to Charge II and its Specifications the approved findings 
are clearly supported by the undisputed evidence. 

50 The accused is 30 yea.rs and 8 months ot age. The reoords in the Office 
of The Adjutant General show that accused was graduated from Johnson-Saint 
Paris High School (Ohio) in 1930, and that he attended Urbana Junior College 
(Ohio) 6 months. He enlisted in the Regular Army 23 ~y 1937,· served with 

•the 11th Fi.eld_.Artillery, Schofield BarTa.cks, T.H., discharged 23 May 1940, 
inducted in the military service 9 March 1942. Upon his graduation from 
Offioers' Candidate School. Fort Sill, Oklahoma. 3 December 1942, he was 
appointed a temporary second lieutenant, Field Artillery, Army of the United 
States. 

6. The court was legally constituted and had jurisdiction of the 
person and subject matter. No errors injuriously affecting the substantial 
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rights of the accused were coll!llli tted during the trial. In the opinion of 
the Boe.rd of Review the record of trial is legally sufficient to support . 
the findings of guilty as approved by the reviewing authority and th~ sen
tence e.nd to warrant confirmation thereof. Dismissal is authorized upon 
conviction of violation of Article of War 61 and 96. 

Judge Advocate. 

Judge Advocate. 

Judge Advocate. 
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1st Ind. 

War Department, J.A.G.o., 1 S SEP 194'3 - To the Secretary of War. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Second Lieutenant KERMIT R. KITE (0-1174340 ), Field Artillery. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings of guilty asap
proved by the reviewing authority and the sentence and to warrant con
firmation thereof. I recoLlillend that the sentence be confirmed but that 
the execution thereof be suspended during the pleasure of the President. 

3. Inclosed are a draft of a letter for your signature transmitting 
the record to the President for his action and a form. of Executive action 
designed to carry into effect the reconnnendation hereinabove me.de, should 
suoh action meet with approval. 

:Ltfron c. ere.mer, 
Major General, 

3 Inola. The Judge Advocate General. 
Inol.l•Record of trial. 
Inol.2-Dra~ of let. for 

sig. Seo. of War. 
Incl.3-Form of Ex. action. 

(Sentence confirmed tut execution suspended. G.C.M.O. 314, 21 O<:t 1943) 
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WAR DEPAR'l'MllNT 
Arril7 Service Forces 

In the O!fice or The Judge Advocate General 
Washington, o.c. 

25 Aug 1943 

SPJC?l 
CM 238368 

UNITED STATES) FIFTH SERVICE ooawm 
) AFWI SERVICE FORCES 

v. ) 

l Trial by G.C.M., convened at Fort 
Second Ueutenant EDWARD Hayes, Ohio, l2 and 13 Ju4" 1943. 
I. LOONARD (0-1302484), Dismissal, total forfeitures, and
A.u.s. ) confinement !or five (5) years. 

OPINION o! the BOARD OF REVIEW 
CRESOON, UPSCCMB and SLEEP'fi'a; Ju:l.ge Advocates. 

1. The Board o! Review has examined the record or trial in the 
case of the officer ~ve named and submits thl.s, its opinion, to Th9 
Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifi
cations: 

CH.ARG!l: I: Violation of the 58th .'lrticle of VTar. 

Specification: In that Second Lieutenant Edward I. Leonard., 
AUS, did, e.t Fort Hayes., Ohio., on or about March 17, 1943, 
desert the service of the United States and did re.main 
absent in desertion until he was apprehended at Chicago., 
Illinois., on or about April 27, J943. 

CHARGE II: Violation or the 69th Article of i:1ar. (Findin,: of 
not guilty). 

Specification: (Finding of not guilty). 
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CHARGE llI1 Violation or the 96th Article or War. (Finding ot 
not guilty)• 

Speciticationt (Finding or not guilty). 

CHARGE IVt Violation ot the 95th Article of war. 
Specification lt In that Second Lieutenant F.dward I. Leonard, 

AUS, did, at Washington, D. c. on or about March 1, 1943, nth 
intent to defraud, wrong!ul:cy and unlaw:f'ul'47" make and utter 
to First Sergeant James w. Leonard a certain check in words 
am figures as follows, to wit: "San Antonio, Texas, March 
1, 194.3, No.___, National Banko! Fort Sam Houston at San 
Antonio. Pay to the· order ot James w. Leonard $20.00, Twenty 
& No/100 Dollars, Elward I. Leonard, n and by means thereof, 
did, traudulentl.3' obtain from the said First Sergea:nt James 
w. Leonard the sum of $20.00, he, the said Second Lieutenant 
Edward I. Leena.rd, then well knowing that he did not have 
and not intending that he should have tunds in the said 
National Bank ot Fort Sam Houston at San Antonio, Texas, tor 
the payment ot said check. 

Specirication 2: In that Second Lieuten<l.."lt FAward I. Leonard, AUS, 
did, at Columbus, Ohio, on or about March 28, 1943, with 
intent to defraud, wrongt'ull,y and unlawtul.lJ' make and utter 
to the_Fort. Hayes Hotel a certain check, in words and figure!! 
as follCM"s, to wit: 11:March 28, 1943. Pay to the order ot 
Fort Hayes Hotel, $~.oo Thirty & No/100 Dollars, with ex
change, to Irwin-unioo Trust Company, name of Bank or Trust 
Co., Coluni:>us, Indiana, city or town and state, I hereby 
represent th3.t the amount dram for in this draft, is on 
deposit to my credit, tree of any claims, and acknowledge 
that this amo'lmt has been paid to me upon representation 
of such facts, Edward I. Leonard," arid by means thereof, 
did, fraudulE11tly obtai.'l from tb4' ~d Fort Hayes Hotel-
the sum of $~.oo, he, the said Second Lieutenant Edward. 
I. Leonard, then well lmowing that he did not have and. 
not intendinr, tha.t he should have sufficient tunds in the 
Irwin-tmion ·~ust Company, Colunbus, Indiana, for the 
payment of s.:;.id check. 
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Specification 3: In that Second Lieutenant Edward I. Leonard, 
AUS, did, at Columbus, Ohio, on or about March 28, 1943, 
with intent to defraud., wrongful.l.y and unl.a~ make And 
utter to the Fort Hayes Hotel, a certain check, in words 
end figures as follows, to wit: 11M3.rch 28, 1943• Pay to 
the order of' Fort Hayes Hotel, $20.00 Twenty & No/100 
Dollars, with e.x:cha.nge, To Irwin-union Trust Company., name 
or Bank or Trust Co., Columbus, Indiana, city or town and 
state, I hereby represent that the a.mount drawn for in this 
draft, is on deposit to rey- credit, free or any claims, and 
acl<nowledge that this a.mo\Ult has been paid to me upon 
representation of' such facts, Edward I. Leonard," and.by 
means thereof', did fraudulent~ obtain from the said Fort 
Hayes Hotel the sum of :20.00, he, the said Second Lieu
tenant Edward I. Leonard, then well knowing that he did 
not have and not intending that he should have sufficient 
funds in the Irwin-Union Trust Co~, Columbus, Indiana, 
f'or the pqment of' said check. 

ADDITIONAL CHARGE: Violation of the 95th Article of' War. 

Specification 1: In that Second Lieutenant Edward I. Leonard,
Am, did, at V1a.shington, D. c., on or about February 24, 
1943, with intent to defraud, wrongtul.l.Jr and tml.awf~ 
make and utter to Henderson Grill, a certified check, in 
ll'Ords and figures as f'ollo,rs, to wit: "February 24, 1943, 
No. _, Irwin tmion Trust Company, Columbus, Ind., write 
name or your bank (city and state) on this line, pay to 
the order of Cash, $20.00, Twent7 & No/100 Dollars. For 
Value received I claim that the above amount is on deposit 
in said bank in ~ name subject to this check and is 
hereby assigned to pqee or holder hereof'. Edward I.· 
Leonard, Fort Washington, Md.," and bJ' means thereof', did 
!raudulentll' obtain from Willlam E. Comer., the sum of $20.00, 
he,. the said Seccnd Lieutenant Edward- I. LeC11B.rd, then well 
knowing that he did not have and not intending that he should 
have su!'f'icient .turlds in the Irwin-thion Trust Company, 
Columbus, Irniana, f'or the p&1mmt of' said check. 

Specification 2: In that Second Lieutenant Edward I. Leonard, 
AW, did, at Washingtai, D. c., on or about March 21 1943, 
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with intent to defraud, wrongfully and imlaw!ully make 
and utter to Margaret Dowell, a certai.'1 check, in words 
and figures as follow-a., to wit: 11Ani'iassador Hotel., 14th 
and K Streets, Washington, n. c., March 2, 1943, pay to 
the order of Margaret Dowell, $20.CO, Twenty & IIo/100 
Dollars, Iniin-Urrl.on Trust Bank, Columbus, Ind., City 
and state. I hereby represent that the amount drawn for 
in this draft is on deposit to my credi.t, free of any 
cla:ill1s, and acknowledge that this amount has been paid 
to me upon my presentation of such facts., signature 
Edward I. Leonard, street 2135 s. Drake, City, Memphis, 
Tennessee, 11 and by means thereof, did fraudulently 
obtain from Margaret Dowell, the sum of $20.00, he, the sai.d 
second Lieutenant 1.;dward I. Leonard., then well knowing that 
he did not have and not intending that he should have suffi
cient f\mds in the Irwin-union Trust Company, Coluni:>us., 
Indiana, for the payment of said check. 

The accused pleaded not guilty to all Charges and Specifications. He· 
was found not guilty of the Gpecifications, Charges II and III, and 
Charges II am III; of Charge I not guilty, but guilty of a violation 
or the 61st Article of 1\'ar; of the Specification, Charge I, guilty-
except the words 11desert 11 and "in desertion", substituting therefor, 
respectively, the words "absent himseli' without leave frOI?!." and ''Without 
leave", of the excepted words not guilty, of the substituted words guilty; 
and guilty of the remaining Charges and Specifications. No evidence or 
previous oonviction was introduced. He was sentenced to be dismissed the 
service, to forfeit all pay am allowances due or to become due, am to 
be confi.ned at ha.rd labor at such plc.ce as the reviewing authority may 
direct for cl period of five y-ears. The reviewing authority approved the 
sentence, designated the United States Disciplinary Barracks, Fort Leaven
worth, Kansas, o.s the pli!CA of eonfinement, and forwarded the record ot 
trial for action UD:3.er Article or War 48. 

3. The evidence for the prosecution shows that on 2 January 1943 
· the accused opened a bank account with the Irwin-thion Trust Company, 
Columbus, Indiana, in the name of "Edward I. or Ina Leonard11 - Ina being 
his wife. His initial deposit was $200.00; only four subsequent deposits, 
aggregating $315.95, were ever ma.de to this account, the final one on l 
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February 1943. On 24 Februaey 1943, the balance in the account had been 
reduced by- checks drawn on it to $2.86, and remained at that figure until 
1 July 1943, the date of the cashier's deposition (R. 21; Ex. L, 1). 

On 24 February 1943, at Washingtcn, D. c., the accused drn a 
check on the Irwin-Union Trust Compaey !or $20 payable to cash. William 
E. Comer indorsed it, and, below his indorsement is written, "Deposit .to 
credit of Hend.erson Grill"• It was presented to the drawee bank for 
payment on 28 February 1943; As introduced in evidence, without objection 
by the defense, this check had a printed slip attached to it, showing it 
was returned b;y the drawee bank because there were 11not sufficient f'unds" 
1n the account on which it was drawn. It was stipulated that the accused 
made and uttered this check to Henderson's Grill and 1'b7 means thereof' did 
obtain from William E. Comer the sum of $20.0011 (R. 20-22; Exs. H & L). 

On 2 March 1943, at Washington, D. C., the accused drew another 
check for $20..00 on the same bank, payable to Margaret Dowell, who cashed 
it for him. Both it, and the check referred to in the preceding paragraph 
contain the following printed recitation just above the accused's signature: 
"I hereby' represent that the amount drawn for in this draft is on deposit 
to rq credit, free or any claims, and acknowledge that this amount has been 
paid to me upon repreaentation ot such facts."• The DONell check, intro
duced 1n evidence, neither bears Margaret Dowell' s endorsement nor any in
dication that it was ever presented f'or payment to drawee bank (R. ~; 
Exs. I,L). 

On l :U:arch 1943, at Washington, D. c., the accused drew a check 
tor $20 on the National Bank ot Fort Sam Houston at San Antonio, payable 
to James w. Leonard, and by delivering it to First Sergeant James "fl. Leonard 
obtained tran him the sum of $20. It was presented to the drawee bank f'or 
~ent on 13 March 1943 and returned marked "unable to locate account"• 
The National Bank of Fort Sam Houston had no record or an account 1n the 
accused's name on l March 1943; on or about which date he had no letters 
of credit to said bank, no monies on deposit there, and was not known there 
(R. 19, 23, Exs. D,M). 

On 5 March 1943, by War Department Special Orders, the accused 
was released trom assignment and duty at the Military Censorship School, 
Fort Washington, Maryland, ef'tective upon completion of his course ot 
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instruction there, and assigned to In!ant17 Headquarters, 5th Service 
Command, Fort Hayes, Ohio; pursuant to which, on 16 March 1943, he de
parted en route to Fort Hayes, where he bad not reported when, wearing 
bis proper uniform, he was apprehended by milltaq authorities in 
Chicago, Illinois, April 27, 1943 {R. ll-17; Eu. A,B,C,J,K). 

In the meantime, on 28 March 1943, at Columbua, Ohio, he made 
and uttered to Fort Ha.yea Hotel two checlcs drawn on Irwin-Union Trust COJI1P8.D1', 
for $)) and $20, respective'.cy', pqable to the order o! said hotel, ea.ch 
representing in writing above the accused.1 s signature "that the amowit 
drallll for in tbis draft is on deposit to my credit, tree ot arrr claims", 
and acknowledging "that this amount was paid to me upon representation 
of such facts"; and by means thereof obtained from the Fort Hayes Hotel 
the sums of $)) am $20 respective'.cy'. These checks were presented. tor 
pqment to the drl1lllee bank on 31 March 1943, at which time the accused's 
balance in said bank was $2.86, as it had been at all tiJllea since 24 
Februar,y 1943. Printed. appendages to each check, as introduced in evidence 
11ithout objection on the part of the defense, 1micate that both items were 
returned by' the drawee bank because there were "not sufficient tunds" to 
cover them. in the account on which they were dram {R. 21, 22; EXs. F,G,L). 

4. The accused testified under oath, after his rights as a witness 
had been explained to him, that, upon arriving at Columbus, Ohio, on 17 
March 1943, being worried about his 11ite•s anticipated confinement, he 
telephoned hie parents in Chicago, 'With llhom. ahe was staying, to inquire 
about her condition; after 'Which, be departed tor Chica.go without cc:cmnu
nieating with Fort Hqea. He found his wife under the care or a doctor, 
very weak and anemic. On 21:, April 1943 he telephoned. hie status and 
whereabouts to the C<XIIDaMing Otficer, Chicago Millt&17 Police Head
quart•ra, inquiring what he should do, and was told to write bis own 
ticlcet. He was packed and ready to leave tor Columbus the following . 
night, when a milltar., police ot1'1cer apprehended him at home and took 
him to 6th Service Cominand He&dquartere, whence he was permitted. to 
return to hi• parent•' home to await !urther orders. l lla7 1943, he 
·waa c&lled via telephone to the M.P. office to sign eome papers. While 
there, the officer in charge remarked, "Lieutenant, I think we will have 
to place 7ou under arreat"• Later, an M.P. sergeant told the accused he 
bad. ptrmiaeion to drive him home, and did so. CU 3 Mq 1943 he was ins
tructed via telephone to report to milltaey police headquarter• that 
night. He waa on the Wl'T, accompanied b7 hia father, when arrested. 

Hil nte wae authorized to draw checks on their joint account 
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in the Irwin-Union TrUst Com~, but had never done so. The ledger sheet, 
introduced b7 the defense, shc,,rs no deposit subsequent to l Februaey 1943, 
am a !ina.l balance o! $2.86, unchanged since 24 February 1943 (R. J~44, 
Ex. l). 

5. The Specification, Cllarge I, alleges desertion on 17 March 1943, 
terminated b7 apprehension 27 April 1943. The court's fi.n:iing ot gu:Ut7 
ot only the lesser included offense ot absence without leave tor the 
period specified is am.pll' supported by the uncontradicted evidence, in
cludin& the sworn testimol\T o! the accused. 

SpecU'ication l, Charge IV, alleges making and uttering to 
First Sergeant James w. Leonard a $20 check on the National Bank ot Fort 
Sam Houston, with intent to defraud, and, by means thereof, traudulentll' 
obtaining $20 from the pay-ee, knowing that he did not have, and not 
intending to ban, tunds 1n the drawee bank tor the ~ent ot said check. 
The evidence shows that he drew the check and. obtained the money as 
alleged, having no acco\Dlt in the bank either then or when the check was 
presented. These tacts create a clear inference ot the fraudulent knowledge 
and intent alleged. in the Specification. The record supports the .f'1ndings 
of guilty, in violation ot Article ot War 95. 

SpecU'ications 2 and 3, Charge IV, allege the making and uttering 
to Fort Hqes Hotel of' checks drawn on Irwin-Union Trust Compacy, with 
intent to defraud, and by means thereof the obtaining or an aggregate of 
$50 !ran said hotel, then knowing that he did not han, and not intend1ng 
to have, suf'ficient funds in the Indn-Union Trust Canpacy- for the pa;yment 
of said checks. Proo! was add"UCed that he made and. uttered the checks.. and 
thereby' obtained the amounts of monq tor which each was written, at a 
time when his balance 1n the drawee bank was $2.86; at which figure it had 
remained tor over a month prerlous to the paesing of the checks, and st.ill 
remained when they were presented tor pa;yment. The joint character or the 
account, w1th his wite •s right to check on it as well as the accueed, might 
have precluded the inference ot knowledge and intent, in the absence ot the 
accuaed•s positive te~ that his wife ha.d never checked on the account. 
The accused, having himself written all the checks which reduced bis balance 
to so wholl.7 inadequate an amount, and having, in the meantime, cashed 
several other checks, drnn cm the same account, which, it paid, would have 
left a large deficit instead or a. tiD7 balance, was charged with notice ot 
the exhaustion ot the account on the date the checks were uttered. The 
record supporta the findings or gullt7 of these t•o Specif'icat.ions, in 
n.olat.ion of Article ot War 95. 

-7-



( 2/.J..) 

S~ci!ication l, Additional Charge, alleges making and utter
ing to Henderson Grill, with intent to defraud, a $20 check draffll on 
Indn-Union Trust Coropa?17, thereby fraudulentl.1' obtaining from William 
E. Comer the swn of 1J:.20, knowing that he had insufficient funds to cover 
the check, and not intending to have sufficient funds to cover it. The 
check was payable to cash. It was indorsed by Com.er and deposited to 
the credit of Henderson Grill. The defense stipulated that it was made 
and uttered to Henderson's Grill, and that, by- means thereof, the accused 
obtained the amount thereof from Comer. Whether Caner cashed it 1n the 
first place, or, by reason or his indorsement, reimbursed Henderson's 
Grill, becomes immaterial by virtue of the stipulation. The facts shown 
support the inference of knowledge and intent. Vlhen the check was cashed 
and when it was presented for payment, the accused's balance in the drawee 
bank was $2.!36. He never thereafter increased it, and, on the trial, 
although he testified, adduced no evidence indicating that for any reason 
he should not be charged with knowledge of the status of a bank account, 
checked on by him alone. 

Specification 2, Additional Charge, alleges another $2:> check 
payable to Margaret 11.eDowell, drawn on the same account, whereby he fraudu
lently obtained t20 from the payee. This check was never presented to 
the drawee bank. HO\'lever, there is clear proof' that his balance was only 
$2.86 when the check was drawn, that it was never increased, and that it 
had been insuff'icient to cover the check for two weeks before the check was 
issued. The cheek itself discloses a written representation above the 
accused's signature that the amount for which it was drawn is on deposit 
to the accused's credit in the drawee bank, free or any cl.aims. The 
accused stipulated that he obtained !'S20 from Margaret Dowell by means of 
the check, arrl the proof shows there were not then or thereafter sufficient 
funds to cover it in the accoW1t on which it was drawn. This evidence 
supports the inference of' fraudulent knowledge and intent involved 1n the 
finding of guilt7. 

6. The accused is 21 years ot age. War Department records show 
enlisted service from 5 June 1940, honorable discharge !or the convenience 
or the Government, 3 December 1942, temporaey appointment as second lieu
tenant, A.u.s., and simultaneous assignment to active dut7, 4 Deced>er 1942. 

7. The court was legal].Jr constituted. No errors injurlous}Jr 
affecting the sub:1tantial rights or the accused were coumitt.ed chlr1ng the 
trial. In the opinion of the Board of Review, the record of trial 1e 
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1eplly autticient to support the t1.nd1ng1 o! gu1lt7 and the sentence and. 
to nrrant confinaation thereof. A sentence of dhmiseal is authorized 
upon conviction of Article of War 61 an:1 .mamatol'7 upon ccnviction of 
Article of War 95• · 

fuM:&4:<Q. ,r -l£4A:a:J:1,---vudge Advocate. 

~ f:~Jwlgo M=to, 

/le,,,~~,&f&:,, J\lige Advocate. 
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SPJGN 
CM ~8368 

lat Ind. 

War Departiment, J.A.a.o 2 Sep 1943 - To the Secretar;y ot War. 

1. Herewith transmitted tor the action ot the President are the 
record ot trial and the' opinion ot the Board ot Review in the case o:t 
Second Lieutenant Edward I. Leonard (0-1302484), .1.u.s. · 

2. I concur in the opinion ot the Board of Review that the 
record ot trial is legally sutticient to support the findings and 
the sentence and to warrant confirmation thereof. I recommend that 
the sentence be confirmed, but in viell' of the youth o:t the accused, that 
three years ot the sentence imposed be remitted, and that the sentence 
as thus modified be ordered executed. 

3. Inclosed are a draft 0£ a letter !or your signature, trans
mitt.:ing the record to the President tor bis ection, and a form. ot 
Executive action designed to carcy into et.tact the foregoing recom
mendation, should such action meet wi.th your approval. 

Myron c. Cramer, 
Major General, 

The Judge Advocate General. 

3 Incls. 
Incl l - Record 0£ trial. 
Incl 2 - Dft. or ltr. £or 

sig. Sec. o:t War. 
Incl 3 - Form 0£ Er.ecutin 

action. 

(Sentence confirmed but confinement and forfeitures remitted. 
G.C.M.O. 304,? Oct 1943) 
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WAR DEPARTMENT 
Arrrr, Service forces 

In the Office of The Judge A.dTI>cate General 
Washington,D.c. 

(247) 
18 OCT 1943SPJGH 

CM 238389 

UNITED STATES ) HAWAIIAN SEACOAST ARTILLERY comwm 
) 

v. ) Trial by G.c.u., convene(l 
) at iort Kamehameha, T.H., 

Private FR.EDDIE H. KINCAID ) 9 and 10 June 1943. Dis
(35212197), Battery A, ) honorable discharge· and 
lSth Coast Artillery. ) confinement for llf'e. 

) Penitentiary. 

!tEVIEW by the BOARD CF REVIEW 
· DRIVER, LOT'IERHUS and LA.TTIN,Judge Advocates 

--~~----------
. 1. The Board or Review has eJC;a.mined the record or trial in the· 

case of the soldier named above. 

2. 'lbe accused.was tried on tb.e followµig Charges and Specifica.,:
tions& 

CIWWE1 Violation of the 92nd .Article or war. 

Specifications In that Private Freddie H. Kines.id., Battery
"A", 15th Coast A.rtille17, did, at Fort Weaver, T.H., 
on or about 1730 May 11, 1943, with malice aforethought, 
rlllf'ully., deliberately, feloniously, unla'Wfully., and 
with premeditation kill one Private 1st Class Ignace T~ 
Szubsk1., Battery "A", 15th Coast Artillery, a human 
being by shooting h,im with a rifle. 

ADDITION.AL CH.ARGE1 Violation of the 93rd Article of War. 

Specif'ic~tion la (Finding or not guilty). 

Specification 21 In that Private Freddie H. Kincaid, Battery
.''A", 15th Coast Artillery, did; at Fort Weaver1 T.H., 
on or about Mq- 11, 1943, with intent to do him bodily 

· harm commit· an assault upon Ser_geant Howard c. Fields, 
Battery •.1•, 15th Coaeit Artillery, by shooting at him with 
a dangerous weapon, to .wit• a .JO 'caliber M-1 rifle. 

He pleaded ·not guilty.. to all Charges and Spec:l,fications.· He was found 
not gullt,y'of Spec~icationl, Additional Charge and guilty of all other 
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Specifications and. of the Charges. He was sentenced to be dishonorably 
discharged ~1e service, to forfeit all pay and.allowances due ~r to 
becor.:e due., and to be c.onfined at hard labor for the tenn of his 
natural life. The reviewing authority approved the sentence and desig
nated the United States Penitentiary., McNeil Is.lam., Washington, as 
the place of confinement. The record of trial was forwarded for action 

. 1 
under ,Article of Viar 50a• 

3. The evidence for the pros~cution is ~ubstantially as follows: 
About 1:00 p.m. on 11 liay 1943, accused and Corporal James E. 
Sementelli went from Fort Weaver, Territory of Hawaii., to Fort 
Kamehameha by boat. Seigentelli was in the Fort Kamehameha Post Exchiange 
between 1:30 and 2:15 p.m. while accused drank about three bottles of 
beer. When they returned to Fort Weaver on the 4140 boat., accused had, 
in Sementelli's opinion, had too much to drink., but was not drunk. They 
went to the Fort Weaver Post Exchange where accused had one more bottle 
of beer (R. 89-91, 118, 121-123)• 

Between 5:00 and 5:45 p.m. accused entered a barracks in Nwrber 2 
gun section of Fort Weaver, where he, Private Thurl McDaniel., and Private 
Bertram B. Patrick were quartered, and asked :Mc!)aniel to go with him to 
"chow". Accused had been drinking "quite a bit"., his breath smelled of beer 
or liquor, he seemed. under the influence of liquor but did not appear to 
be "really drunk", he did not stagger, appeared to be "all right" and was 
"acting normal". l\::cDaniel stated he did not wish to· eat, but accused in
sisted, and :McDaniel then put on his shoes and started to leave the build
ing. Accused struck at McDaniel who warded of£ the blow and knocked ac
cused down. Accused seized McDaniel by the throat, and McDaniel knocked 
him down again. · Sergeant Howard C. Fields entered the building to stop 

. the fight and stepped between accused and McDaniel. Accused picked up a 
knife which wa.s lying on the floor and opened it. As soon as llcDaniel 
saw the knife, he ran out of the building, taking 1'i.th him an unloaded 
rifle to use as a club if accused should follow him with the knife. 
Sergeant Fields grasped the knife al"!D. of accused but pennitted accused to 
push him out of the barracks l'lhere there would be more room. McDaniel 
ran to the next barracks where he told Privatee First Class James E• 
Scarboro and Ignace T. Szubski, P-.rivates J~eph Albanese and Patrick, and 
several others, that accused was •acting up with a knife" or was "after . 
him 'With a. knife". Scarbo:o, Szubski and Albanese went out and helped 
Sergeant Fiel~take the knife from accused. During the scuffle., Scarboro. 
put hi.s arm around t~e neck of accused who fell to the ground and began 
"crying" or sobbing. He was on his knees, hunched over with his face on. 
the ~round, as if. he were hurt or angry•. He said nothing, but he looked 
"a little mad", his eyes were "wild looking". Sergeant Fields and 
Scarboro picked him up and carried him to his bunk, thinking he, would go 
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to sleep, and then returned to their barracks which are collapsible 
buildings, sixteen by twenty feet, rlth ecreens, and it is easy to 
see into them (R. 15-28, 34-36, 39-42, 53-51, 60, 67-10, 76-77, 80,
84-85, 92-94, lC,S, 101-109). 

About five minutes later S;rreant Fields looked out or his 
barracks into the barracks or accused, approximately- 50 !eet to 
the west, and saw accused standing in the doorway, working the lock 
of a rifle and apparently loading it. Sergeant Fields put a loaded 
pistol in his back pocket, interning to strike accused with it if 
necessary, arrl met accused· a:>out .midway between the two barracks. He· 
asked accused to give him the rifle but tM latter refused. Sergeant 
Fields tried to talk him into surrenderi~ the rifle, and several times 
it appeared as if accused would do so, but each time that Sergeant · 
Fields moved in to take it, accused would point the ri£le directly at 
him and force him back. Accused said, nsergeant Fields, I don•t want 
you, but I will get the other guysn, He was talking "all the time, . 
saying he was goini:; to get thoSE1 people that were bothering him", but 
he did not mention their names. While Sergeant Fields was attempting 
to get. the rifle, he and accused.moved about until they were in back . 
of the north or rear end of Sergeant Fields' barracks, a few feet from 
the rear door. Meanwhile Szubski, evidently intending to get behind 
accused, had entered Sergeant Fields• barracks through the front door 
and had come to the rear. doorway and pushed the screen door outward six 
or eight inches. At this time, accused was standing northeast of.the 
door, facing toward it, and about six feet from Sergeant Fields, who 
was three or !our feet in front of the door, facing accused. Scarboro 
had come up and was standir.g at the northwest corner of the building about 
six feet behind Sergeant Fields. Accused could see Szubski standing 
in the doorwey-. Szubski and Scarboro were not armed. Sergeant Fields 
did not take out his pistol. or make any threats, except that at one 
time just before the shooting, he reached his hand back as ii' to draw 
a pistol. Accused held the rifle at hip level, pointing toward them 
and_"kept wig~ling it around", waving it-slightly-to cover all three 
or· than. Szubski said, "Kincaid, give us the rine•. Accused im
mediately raised the rifle, pointed it at Szubski and fired•. Szubski 
fell. Accused then lowered the ri!le, swung it in the direction of 
Scarboro and· Sergeant Fields, and ·fired again. Sergeant Fields "ducked" 
and !,he bullet pa.ssed~between him.and Scarboro. Sergeant Fields · 
opened the door to sei if .Szubski had been hit, and saw him lying on 
the fioor with a bullet h<.>le in his right chest. He then pulled out 

.his pistol and fired five times at:,· accused, who ran away (R. 41-51 
-58-60, 62-63, 65-66, 10.:-75, 83, 85-89, 93&91, 103, 105-106). ' 
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Szubski died within a few minutes as a result of the bullet 

wound, and was pronounced dead by Captain Fred C_. Jordan, Medical 
Corps, who was present when an autopsy was performed. A bullet which 
was subsequently recovered from a locker in the barracks in which 
Szubski was shot, was identified by a ballistics expert as having been 
fired from the rifle of accused (R.117-118, 135-140, 146, 154-155, 
158-160, 164; Ex. 6). 

A few minutes after the shootin5, Private First Class Clark 
o. Hooley observed accused running, then walkinE, up the tracks north. 
of the barracks. Accused was carryin~ a rifle and blood vms running 
do¥rn h::.s erm. ',"fooley stopped accused and took .the rifle, which contained 
four cartridges. LccusP.d we s 11cryin:;, sort of' mumbling to himselfn. 
Ee had a wound, wh:i.ch vre.s not serious, in h:Ls left shoulder.· Corporal 
Uelter u. Steg, 15th !.:edical Detachment, arrived in answer to a call, 
dressed the wound of'"accused and administered morphine. · Accused had to 
oe held down durin; the dressinz, and kept calling out 11 that he wanted 
his rifle, he wanted to kill the sons of bitchesn. Accused recognized 
Corporal Steg and Serge.:i.nt Vallie R. Dunean, called them by name and 
spoke clearly, but h:i.s breath smelled of liquor. At the dispensary. when 
ce.ptain J0rc'.an sal'r him, accused strugg,led to get off the litfor and 
stated that he 1ranted to get his rifle because he wanted to kill a 
cou)le of l"'en and that the next time he would do a better job. Accused 
answered questions about his wound promptly and coherently, knew what 
he v1e.s c::oi,;:£, was not hysterical in the medical sense of the term., his 
pr~r::;ical sta:te wc.s go0<; but he seemed to be extremely angry, and his 
breath smelled of alcohol. At the dispensary about 6:10 p.m. and on 
the way to t.he hospital, accused called Corporal Sementelli by name, 
answered questi(0 ns 101:,ically, was nervous and hesitant, and stated to 
Sementelli that "three of them" v,ere after him, namely Sergeant Fields, 
~)riv.::i.Le Szubski and Private Scarboro, and that he 11 got" two of them. 
_r,_cC'J.sec~ sl,ated to SergeBnt Dungan that Serge&.nt Fields had shot accused 
and that accused haci shot ::icarboro. _From the dispensary, accused was 
taken to the No!'th Sector General Hospital, where, on 17 l{ay 1943, he 
was wa.rned of his rj_ghts and questioned by Lieutenant Colonel Rollo :E. 
Venn, t~e investigatint; officer, and Lieutenant Colonel Clarence J. 
Lundblac1. Colonel Venn read to accused all the statements which had 
been obtained from the witnesses and esked accused if he would like to 
have any witnesses called in his behalf. · Accused replied "J.:o sir. I 
don't think so. I think you have got everyone that was around at the 
ti!"'le • , I euess the rest had z9ne to c~ow. 11 On 27 May 1943, accused 
s~atea. to a ward attendant in the hospital that the "rnan that was 
k~l~ed was a eood friend of his, ancl he slept about twenty feet from 
him• (R. 81, 94, 111-114, 119-120, 126-128 J.41-143 146-149 151 
153-154, 161-163, 165). ' ' ' ' 
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Prior to the afternoon of 11 hlay 1943, accused had been on 
friendly terms with Szubski, Scarboro, Patrick, McDaniel, Sementelli 
and Fields (R. 32, 61, .90, 92., 122). 

4. The evidence for the defense: Accused testified that he wp.a 
born in West Virginia, attended· school until he reached the fourth grade 
and then went to work. He worked in the coal mines from the time he 
was seventeen or eighteen until he was inducted on 12 September 1941. 
He arrived in Hawaii on 7 January 1942 and was assigned to Battery A, 
15th Coast Artille;ry (R. 168-16?., 175). · 

From 5:00 p.m • ., 10 1~,... to 7:00 a.m• ., 11 Pro,: 1943, aooused was 
on guard duty. In the early afternoon of 11 May the first sergeant gave 
him oral permission to take some of his home town newspapers to a friend 
named James McCoy who worked in the post Exchange at Fort Kamehameha. 
Accused took the boat to Fort Kamehameha about 1:30 p.m. and went directly 
to the Post Exchange, where he gave the papers to McCoy. The latter had 
to go to work and accused had no opportunity to drink with him, so ac
cused sat at a table with George McDonald and another man and drank five 
or six beers with them. About miclafternoon., he joined "Corporal Kirby" 
and John c. Moffett and did not know how many beers he had with· them. 
Accused remembered leaving the Post Exchange when the sale of beer 
stopped., and getting on the 4130 boat for fort Weaver., but he did not 
remember leaving the boat, or anything which occurred from the time he 
boarded the boat until he was given an injection of some kind in the 
operating room of the hospital ~t Schofield at about ten o•clock that 
night. He noticed then that his arm was bandaged and sore but di-d not 
know what had happened until about 20 May, when Colonel Venn, the in
vestigatirg officer, told him that he had shot and killed Szubski. At 
that ttime, Colonel Venn read the charge sheets and testimony., stated that 
he had all the witnesses who were "around therett., advised accused of hi.s 
rights with regard to making a statement, and asked accused if he wished 
to call any witnesses. Accused stated to a ward attendant on 27 ~ay that 
accused had killed a friend. Accused supposed that he was drunk on 11 
May. He had been drunk before., and had lost his memory on previous 
occasions when he had been drinking, l:>ut "not every time", and the last 
time was "quite a while back". Accused could not get drunk on three 
beers but "could feel pretty good" on six. The Fort Weaver Post Exchange 
sells beer between the hours of 3130 and S:00 p.m. In that length of 
time accused had never drunk more than six or seven beers~ nor been drunk 
on beer, although he had nfelt pretty good". While on guard on the night 
of 10-11, May, accused had hc,d his rifle and smmunition., but had not put a 
cartridge in the chamber. He did not know that Sergeant Fields possessed 
a pistol and had never seen him with ofle except as serger1nt of the guard. 
Corporal Sementelli was a good friend of accused. They were together on 
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the boat- to Fort Kamehameha but a·ccused did not drink with him on ll 
May,. Sergeant Fields, Szubski, Scarboro arrl McDaniel were also 
fri.ends of accuse·ct. He had no intention of killing Szubski or aeyone 

. else. The relative size of the bulJe t holes in his shoulder indi
cated to accused that ·he was· shot while facing Sergeant Fields (R. 17q-
217). 

Private J3mes R. Coy did not see accused on the occasion when 
accused brought some newspapers to the Fort Krunehameha Post Exchange 

· for him, but another clerk later gave him the papers. Private George 
H. Crisoli saw accused drink about four beers a.t the Fort Kamehameha 

· Post Exchange on ll :May up to 2:.30 p.m. Corporal Jesse L. Kirby .drank· 
four or five beers with accused between 2:00 or 2s30 p.m. and 3sl5 p.m. 
P~ivate John C. Moffett saw accused drink five or six beers between 
3:00 and 4:00 p.m., and walked out with him when the Exchange closed 
at 4•00 p.m. Accused walked all right; he was not sober, but he-was 
not drunk (R. 227-233, 249-255). · 

Accused entered the Fort Weaver Post EXchange about 4:30 p.m. 
on 11 May, had a: beer with Private Dwight M. 4cord and stated to 
Acord that he had been over "to Kam to make the beer call". Acord 
knew accused well. and had been on passes with him.· In Acordts opinion 
accused was not sober; if not ~unk, he was vecy close to it. Accused 
spoke clearly, the things he said •made sense", he was not staggering, 
but his eyes were bloodshot (R. 237-241). . 

. tihen accused was put into an ambulance after the shooting, he 
called Private Jercy Simmons by nar.ie and asked him to tel.l Dotson to 
•take it easy, and to come up and see him as soon as he got well•. , 
Dotson was in good health and standing beside Simmons at the time• 
.r~ Simmons' opinion, accused thought he had shot Dotson (R. 245-249). 

Major Aubrey L. Huskey, chief of the psychiatry section of the 
North Sector General Hospital, gave accused a general psychiatric 
examination and found that accused could pass the twelve year mental 
age test and should be considered of the average adult intelligence. 
When examined, accused had no neuro-p,sychiatric condition and was sane 
and legally, responsible £or his acts. Captain F. L. waters, as.sistant 
chief of the neuro-psychiatric section of the· hospital, confinned 
Major Huskey, except that Captain Waters stated accused did not have 
the ioontal age level of the average adult. Both officers testified 
that accused showed no evidence of hysterical tendencies but that 
such te?1dencies might exist without being evic,ient, and that it is 
possible· that a man above the mental age of 10 or 12 years, who drank six 
9r eight bottles of beer between one and five otclock in the· afternoon 
and who·lost a11·recol.lection of what took place for the next several 
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hours,· would not know of the occurrences in which he was involved. · 
Major H~skey had never seen a case of 1-zy'steria of the a.wnesia type in 
which the period of blank memory was only a day, as amnesia is usually 
of the prolonged-type (R. 217-227, 2JJ-237). 

5. a. As to the Specification, Original Charge, the evidence 
·shows conclusiv~ly that at about 5130 p.m. on 11 May 1943, accused'had 
a fight with another soldier in the barracks, was disarmed by Sergeant 
Fields, Szubski, Scarboro arxl others, and was then placed in his ..bunk. 
A.Jew minutes later accused came out o£ his barracks with a loaded 
rifle.· Sergeant Fields approached accused and attempted to prevail on 
accused to sUITender the weapon. Scarboro was standing several feet 
behind Sergeant Fields, and Szubski stood in a barracks door, near 
Sergeant Fields ahd accused, with the screen door partly open. When 
·sergeant Fields would reach for the rifle accused would point it at 
Sergeant Fields to stop him. When Szubski asked accused to give them 
the rifle, accused raised the rifle, pointed it at Szubski, shot and 
killed him. 

Mu.rder is the unlawful killing of a human being with ma.lice 
aforethought. ualice does not necessarily mean hatred or personal ill
will toward the person killed. The use of the word "aforethought" does 
not mean that the malice must exist for any particular time before com
mission of the act, or ths.t the intention to kill must have previous:cy 
existed. It is sufficient that it exist at the time the act is committed. 
Malice aforethought may mean an intention to cause the death of or , 
grievous bodily harm to any person, or knowledge that the act which causes 
death will probably cause the death of or grievous bodily harm to arry 
person, although su.ch knowledge is accompanied by indifference whether 
death or grievous bodily hann is caused or not (MCM 1928, par. 148a; 
CM 234838, Blizzard; CM 237782, Prentiss)~ · · -

, 
The defense was based on the contention'that accused.was so 

drunk at the time, or so affected by hysteria, that he did not know what he 
was doing and could not have.had the necessaxy intent. But the facts as 
disclosed by. the evidence refute this claim. Although accused had con
sumed a number of bottles o£ beer during the afternoon, was more or less 
unier the influence of alcohol, and testified that he remeni>ered nothif€ 
that occurred between about 4:JO an::i 10:00 p.m., yet it was shown that 
he appeared to be all· right, did not stagger, acted normally., and did not 
appear t.o be •really drunk" at the time when he had a fight in the 
barracks. After a knife had been taken awt3¥ from him he cried or sobbed, 
lay on _the ground and appeared to be hurt or angry. 1'1ben he came out of 
the ba?'!acks with a rifle he handled it in such a manner.as to prevent 
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Sergeant Fields from disarming him. In shooting Szubski, ha raised the 
ri£le, ·pointed it and fired. Shortly afterward, both at the place 
where he was found and at the dispensary, accused recognized other 
soldiers, called them by name, spoke clearly, answered questions 
promptly and 'coherently, and made comments on what had occurred. 

. in the opinion of the Board of Review. the evidence shews that 
accused was not so intoxicated as not to know what he was doing,' was 
not in a condition of hysteria., and -was capable of entertaini;ng the 

. specific intent required.. The evidence further establishes that the 
h.omicide was committed by accused with malice aforethought, willfully, 
deliberately, feloniously, unlawfully, and with premeditation as alleged. 
Such an act constitutes murder in violation of the 92nd. Article of War. 

b. As to Specification 2, Additional Charge, the evidence 
shows that after accused shot Szubski, he lowered the rifle, swung it 
in the direction of Scarboro and S~rgeant Fields and fired, and that the 
bullet passed between the two nen. · Accused had pointed the rifle at 
Sergeant Fields previously when Sergea.nt Fields had attempted to take 
it from accused. The intent to do bodily harm to Sergeant Fields is 
inferred frcm the act of accused in shooting in his direction under the 
circumstances, and is not negatived by the fact that it may have been 
his desire to shoot s.c.arboro rather than Sergeant Fields. 

Where a man fires into· a group with intent to murder some oni,, 
he is guilty· of an assault with intent to murder each meniler of the 
group (MJM, 1928, par. 1491). This is likewise true when the intent is 
to do bodily harm. -

In the opinion of the Board of Review the evidence supports the 
findings of guilty of ~pecification 2, Additional Charge. 

· ·6. ·. The Cha.rge Sheet shows that accused is 24 years of age, and 
that he was inducted 12 September 1941, "Id.th no prior- service. 

. 7: 'The court was legally constituted. No errors injuriously . 
affecting the substantial rights of the accused were committed during 
the trial. 'lbe Board of Review is of the opinion that the record of 
trial is legally sufficient to support the findings. of guilty and the 
sentence. A-sentence either of death or of imprisonment for life is 
mandatory upon conviction of murder in violation of the 92nd Article of 
War. Confinement in a,penitentiary is authorized by the 42nd Article of 
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War for tne offense of. murder, recognized as an offense cf a civil 
nature and so punishable by penitentiary con.finement for more than 
one year by secticns 273 and 275 of the Criminal Code of the United 
States (18 U.S.C. 452, 454). 

1 

~--~~-----------........---.,-~~---________,Judge Advocate...... ...._· 

_-_.}.--+1~~~,,___-~=-----____,Judge Advocate 

~b.L~ , Judge Advocate 

-9-





·,1AR D~ARTMENT 
Army Service Forces 

In the Office of 'nle Judge Advocate General 
Washington, D.C. (257) · 

SPJGK 
CM 238470 1.6 SEP W43· 
UNITED STATES ) THIRD ARMY 

v. ~ Trial by G. C.M., convened at 
) Camp Claiborne, Louisiana, 18 

Private ROBERT UDBETTER ) June 1943. Dishonorable dis• 
(38~59p42), 259th Signal ) charge e.nd confinement for 
Construction Company. ) life. Penitentiary. 

REVIEW by the BOARD OF ID."VIIDV 
LYON, HILL and ANDRE'NS, Judge-Advocates. 

1. The record of trial in the case of the soldier named above ·has 
been examined by the Boa.rd of Review. 

2. Accused was tried upon the following Charge and Speoificationa 

CHA.RGEa Violation of the 92nd Article of ifa.r. 

Specifica.tiona In that Private Robert Ledbetter, 259th Signal 
Construction Company, Camp Claiborne, Louisiana, did, at · 
Uew Iberia, Louisiana, on or about 6 June 1943, with :me.lice 
aforethought, willfully, deliberately, feloniously, unlawfully, 
and with premeditation, kill one Private Jules P. Decuir, 
259th Signal Construction Company, Camp Claiborne, Louisiana, 
a human being, by ~hooting him with a pistol. 

He pleaded not guilty to and was found guilty of the Charge and Specifica
tion. No evidence of previous convictions was introduced. He was sen
tenced to dishonorable discharge, forfeiture of all pay and allowances due 
or to become due, and confinement at hard labor for the term of his natural 
life. The reviewing authority approved the sentence, designated the United 
States Penitentiary, Leavenworth, Kansas, as the place of confinement, and 
forwarded the record of trial for action under Article of War sok. 

3. The evidence is substantially as follows a 

In the early morning of 6 June 1943 the accused and other soldiers were 
at the Grand Terrace Club, a bar and restaurant located on the highway near 

, the town ~f New Iberia, Louisiana. h restaurant is separated from the 
bar by a pa.rtition with oonneoting doors between the two rooms. · One of. 
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the soldiers was dancing with his hat on.. Mr. Dennis J. Blanchard, a 
special police officer or New Iberia., was on night duty in the Grand 
Terrace for the purpose of' maintaining order. He asked the soldier to 
remove his hat. An argument followed. The officer placed a. telephone 
call for police assistance. Following the call, Officer Blanchard was 
assaulted by one or two soldiers and rendered unconscious. Prior to 
the assault the officer had on his person a loaded 38 caliber pistol 
(R.6,7,10,13-16). Mr. Leo Meyers, manager of the Grand Terrace, stated 
that the accused struck Mr. Blanchard on the head with a chair knocking 
him to the floor. Meyers told accused to "turn the chair loose"• which 
he did. Accused then walked about :5 feet and picked up the pistol which 
had been on the person of officer Blanche.rd. AJ5 accused picked up the 
pistol -

"• • • He made a circle and got in the center of the front, 
thumb cocked the gun. • • • He said, 'Anyone who wants this 
gurt, 1 111 unload it in him'. He walked along the edge of' the 
bar, passed on by me, he was about 2} feet from me, and walked 
on through the doors to the back room. He ma.de one shot in the 
back room. About l! minutes later he passed by and made 2 shots 
in the building, going out the front door and stepping off the 
porch firing one shot out in front. Four shots I heard fired. 
At the time, a. lady hollered, that a man had been shot. I walked 
back there, and found Private Jules Decuir shot. He had fell on 
his face and was bieeding from the mouth and nose. I rushed back 
in front to call for an ambulance. Waiting for the ambulance, I 
went to the back room where the body was. Someone had turned the 
body over on it's back. Then the ambulance c8.lll8 and loaded him 
on it. I think it was dead then." (R.7-8). 

Mr. Meyers stated that accused had a pint of whiskey with him when he 
came to the club, and that accused had been drinking "a little bit", but 
the.t accused did not ata.gger and that in his opinion accused was not drunk 
(R.8-1:5 ). 

Mr. and Mrs. James V. Frilot, Mr. Gerard Frank, and Mr. Earnest Moore, 
civilians of New Iberia, Louisiana, were in the dining room of' the Grand, 
Terrace and witnsssed the shooting. · Mr. Frilot stated -

"• * • I was standing up in the room by the table at the time tha.-t 
Private Robert Ledbetter ca.me running in the back room with a pistol 
in his hand. He threw it in my chest, cooked it, and said, 'Any
body in here .have anything to do or say a.bout it•. Nobody said a 
word. Another soldier ran in through the door, and said, 'Don't 
.do that, ,Joe'. Private Robert Ledbetter told him to get off to 
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the side and not get in the wa.y. . Then another soldier /_deoea.aeg 
came in through the door. He didn't say anything. Private Robert 
Ledbetter turned around and shot him. Private Robert Ledbetter 
walked past him through the door and went out to the front." (R.19) 

Witness stated that the deceased fell to the floor, that accused mi.de 
no effort to help him, and that accused .f'lred but one shot while in the 
room. Without objection by the defense, witness Frilot identified the 
pistol which was in the hand of the accused at the time of the homicide 
(R.18-20; Ex. 1). -In the opinion of this wi~ess accused "might ~ve 
been un:ler the inf'luence of liquor but he was not drunk" (R.20). Ee.ch 
of the other civilian witnesses, Mrs. Frilot (R.21-22), Mr. Gerard Frank 
(R.22-24), and 1fr. Earnest Moore (R.25-26), testified in substance as 
did Mr. Frilot. Mr. Frank, who had known the deceased (R.23) stated& 

II• • • Private Robert Ledbetter came in the room with a pistol, 
and said, 'Any of you have anything to say about it, let's hear 
it'. He had a gun on James Frilot. .Another soldier walked in, 
and then Jules -zf.eceased7 walked in and Private Robert Ledbetter 
turned a.nd shot him." (R.23) · 

Witness was positive in.his identification of the accused and state'd that 
accused was standing within 6 or 7 feet of deceased at ~he time the fatal 
shot was fired (R.23-24). Mr. Earnest Moore's account of the shooting waa 
as follows a 

"•*•We were sitting down in the back room and had ordered some 
fish, and when we got the fish, we spread the fish out on the 
table to.eat. Jim Frilot was standing up. Tilen this colored 
soldier, (indicatine; the accused, Private Ledbetter), came in 
with a gun in his hand and stuck it in Jim Frilot' s side. He 
said, 'You son-of-a-bitch, don't move.• Another fellow came in. 
behind him. He said to this fellow, 'Don't come in'. It was 
a little dark fellow and he went back. Tiie other fellow came in, 
and he shot that one" (R.25-26). 

Witness stated that he had known the deceased and that accused did not 
say anything to the deceased after he had shot him (R.26). 

Between 9 and 10 o'clock on the morning of 6 June 1943, Dr. Robert F. 
DeRouen, physician and surgeon and coroner of Iberia Parish, Louisiana, 
examined and performed an official autopsy upon the body of a .:man in 
uniform whose name was given to him as Jules Decuir. He removed from 
the body a 38 caliber bullet which ;tiad entered the chest and had gone 
through the. upper portion of the heart and "proceeded straight through 
and hit the vertebra••• and advanced and buried itself in the muscles 
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of the back 11 
• In the opinion of the doctor. the deoea.sed had been dead 

about 9 hours and his death wa.s caused by shook and hemorrhage produced 
by the bullet wound (R.26-28). 

The record does not disclose the circumstances under which the accused 
was apprehended. Mr. Ferd Porcieau, a deputy sheriff of New Iberia, 
Louisiana, stated that he saw the accused in the office of the district 
attorney on 6 June 1943· around noon. At this' time the accused was being 
questioned about the gun by a "Lieutenant. the District Attorney. sheriff 
and a captain". Mr. Porciea.u entered the office and spoke. The accused 
nodded his head and said, 111 Good afternoon'"• - Accused then told the 
captain that he knew the deputy sheriff and said. 111 If you don't mind I'll 
get the gun with this man'" (referring to offioer Porcieau). The party 
then went to a. private dwelling at the corner of Vine and Washington 
Streets. A search was :ma.de but the pistol was not found. As the party 
entered the oar ~o leave, one of the girls at the house called and se..ida · 
"'Mr. Porcieau, here's the gun111 

• "iiitness then identified Exhibit l as 
the pistol which was given to him at the house on Vine and Washington 
Streets (R.28-29). 

Corporal Frank Davis and Sergeant James Rose of the 259th Signal Con• 
struotion Company, testified for the defense. Each stated that he had 
been with the accused several hours prior to the shootingJ that he was 
at the Grand Terrace at the time of the homioideJ e.nd that the accused 
had had several drinks of whiskey during tho evening (R.22.31,32,35,36). 
Corporal Davis stated that in his opinion accused was drunk. Sergeant 
Rose stated that the accused was "pretty well lit", and that 11 he had a 
funny look that I had never ,seen before * * * sort of a. wild look, seems 
a.s·ir he didn't know wha'.t he was going to·do. •••He was unsteady, a.nd 
I could smell alcohol on his breath" (R.38). Corporal Davis and Sergeant 
Rose each stated that accused and deceased had been friends over·a period 
of several months (R.33,37). Corpora.1 Davis was asked if he saw the 
shooting and he replied, "No, sir, they had a shooting but I didn't see 
it. *••I was outside" (R.32). Sergeant Rose did not see the shooting. 
H.e a.nd Corpora.1 Davis left the building during the assault on .Mr. Bla.noha.rd, 
the polioe offioer (R.37). 

4. The accused did not testify or make an unsworn statement. 

5. The undisputed evidence sh·aws tha.t Jules P. Decuir, 259th Signal 
Construotion Company. came to his death on the morning of 6 June 1943 as 
a result of a bullet wound from a pistol in the hands of the accused. 
The shooting occurred at a roadhouse near New Iberia., Louisiana, and 
followed an assault which the accused and other soldiers had ma.de upon . , 
a. civilian policeman at the roadhouse. The civilian offioer was rendered 
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unconscious and as a result of the blow the pistol which he was carrying 
upon his person fell to the floor. The pistol was picked up by the ac
cused who pointed it at the manager and other civilian patrons of the 
place and threatened to "unload it in" anyone who interfered with him. 
A few minutes thereafter. accused without any apparent provocation shot 
and killed the deceased with whom he was on friendly terms. Two wit
nesses who testified for the defense stated that accused had been drink
ing over a period of several houra immediately preceding the shooting. 
Corporal Davis stated that accused was drunk. Sergeant Rose stated that 
accused was "pretty.well lit" and "had a funny look". Mr. Meyers. manager 
of the Grand Terrace Club. stated that accused had been drinking but that 
he did not stagger and that in his opinion accused was not drunk. Mr. 
Frilot. a civilian witness. stated that in his opinion accused "might have 
been under the influence of liquor but he was not drunk". It is a general 
rule of law that drunke.nnesa is not an excuse for crime committed while 
in that condition. AJ3 stated in·paragraph 126. llanual for Courts-Akrtial. 
19281 "*••it /_drunkennes~may be considered as affecting mental 
capacity to entertain a specific intent. where suoh intent is a necessary 
element of the offense". In the instant case the court upon all the evi
dence. especially in view of the testimony of Mr. Meyers and Vir. Frilot. 
was fully warranted in rejecting the theory that accused at the time of 
the homicide we.a so drunk as to have been incapable of entertaining a 
specific intent. Murder is the unlawful killing of a human being with 
malice aforethought. Paragraphl48a. :Lanual for Courts-Martial. 1928. 
states a -

"Iiklice does not necessarily mean hatred or personal ill
will toward the person killed. nor an actual intent to take his 
life. or even to take anyone's life. The use of the word 'afore
thought' does not mean that the malice must exist for &Di}" par
ticular time before conunission of the act. or that the intention 
to kill must have previously existed. It is sufficient that it 
exist at the time the act is committed. (Clark.)" (p.163). 

Malice may be implied when, as in this case. there is· the intentional use 
of a deadly weapon. Any intentional killing of a human being without jus
tification. excuse or provocation is murder. In the light of all the facts 
and circumstanoes. the Board of Review is of the opinion that the evidence 
is legally sufficient to support the findings of guilty of murder in 
violation of Article of War 92. 

6. The Charge Sheet shows that the accused is 28 years.5 months 0£ 
age. and that he was inducted into the military servioe 25 February 1942. 

7. The court was lega!ly oonstituted and had jurisdiction of the 
person and the subject matter. No errors injuriously affecting the sub-
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stantial rights of acoused were committed during the trial. In the 
opinion of the Boa.rd of Review the record of trial is legally sufficient 
to support the findings and the sentence. A sentence either of ~eath 
or imprisonment for life iS' mandatory upon conviction of murder in 'Vio
lation of Artiole of War 92. Confinement in a penitentiary is authorized· 
by Article of War 42 for the offense of murder recognized as an offense 
·or a ci 'Vil nature and so punishable by penitentiary confinement by sec- · 
tions 273 e.nd 275, Criminal Code of the United States (18 u.s.c. 452,454}. 

Judge Advocate. 
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-21 AUG 1943 
SPJGH 
CM 238485 ' 

tJ,D,)
UNITED STATES THIRD AIR FCRCE- ) 

v. )' Trial by o.c.v., convened. 
.) at Lake Charles Army Air 

Private MCIUEY RIDEAU ) Field, 9 ~- 1943. Dis
(.34J53081); COlllPIJlY A, ) honorable discharge and con
461st Signal Construc ) i'inement i'or lii'e. 
tion Battalion (Avia- - ) Penitentiary. 
tion). ). 

H~ING by the BOARD CF REVlEW . 
HILL, DRI'Vm am LOTTERHOS, Judge Advocates 

1. flle Board of Review bas examined the record of trial in the 
case of the soldier named above. 

2. flle accused was tried upon the following Charges am. Specii'ica
tioruu 

CHARGE Ia Violation oi' the 69th Article of war. 

Specii'icationa In that Private llorle;y (NMI) Rideau, Compa.111'
"A•, 461st Signal Construction Battalion (Aviation), 
Langle;y Field, Virginia, having been duJ¥ placed in con• 
finement in the Field Guard HOU8e, Lake Charles A.r,q Air 
Field, Lake Charles, Louisiana,'on or about !pr:Ll 18, 
1943, did, at said air field on or about April 25, 1943, 
escape from said cali'inement before he was set at libert;y 
by proper authorit;y. · 

CHARGE II1 Violation at the $8th Article ot war. 

Specification la In that Private llorle7 (NMI) Rideau, Comp&Dy' 
•A•, 461st Signal Construction Battalion (A.nation),. 
Langley- Field, Virginia, did, at t.ngley- Field, V1rgini.a, 
on or about April 8, 1943, desert the service of the . 

·United States, and did remain absent in desertion until 
he was apprehended at Lake Charles, Louisiana, on or aboi.tt 
April 18, 1943• . ' 
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Specification 2: In that Private Morley (NMI) Rideau, Company
"A", 461st Signal Construction Battalion (Aviation), 
Langley Field, Virginia, did, at Lake Charles ~ Air 
Field, I,ake Charles, Louisiana, on or about April 25, 1943, 
desert the service of the United States and did remain 

. absent in desertion until he was apprehended near Palmetto, 
Louisiana, on or about April 28, 1943, am was returned 
to military control at Lake Charles A:rrrW Air Field, Lake 
Charles, Louisi,µia, on or about April 28, 1943• 

CHARGE III: Violation or the 92nd Article or war. 

Speci!ication: In that Private Morley (WAI) Rideau, Company
"A", 461st Signal Construction Battalion (Aviation), 
Langley Field, Virginia, did, in conjunction with Private 

· Clarence n. Gibson, Company "G", 25th Infantry, 93rd. 
Division, Fort Huachuca, Arizona, at Lake Charles Arm:! Air 
Field, Lake Charles, Louisiana, on or about April 25, 
1943, nth malice aforethought, will.£ully, deliberately', 
feloniously, unlawfully, and ldth premeditation kill one 
Private Ralphs. Heimbach, 961st Guard Squadron, Lake 
Charles Army Air Field, Lake Charles, Louisiana, a prisoner 
guard, by striking the said Private Heimbach on the' head 
with a blunt instrument. 

He pleaded mt guilty to all Charles and Specifications. He was found 
guilty of Specification 1, Charge II, except the words "desert" and •in 
desertion", substituting therefor the words "absent himself without 
leave from" and "without leave", and guilty or all other Specifi~tions 
and all Charges. He was sentenced to be dishonorably discharged the 
service, to forfeit all pay and allowances due or to become due, am. 
to be confined at hard labor for the term of his natural life. The 
reviewing authority approved only so much of the finding of guilty ot 
Charge II "u pertains to Specification l thereunder as involves a find
ing of guilty of said specification in violation of the 61st Article 
of War", approved the sentence, and desi~ted the United States 
Penitentiary, Atlanta, Georgia, as the oJ.ace of confinement. The 
record or trial was forwarded for actidn under Article of war 5oi. 

3. The evidence for the prosecutiona 

a. Specification l, Charge II1 The morning report of Compaey 
A, 461st Signal Construction Battalion (Aviation), La.ngl.e7 Field, Virginia 
(Ex. 1) showed accused from duty to absent without leave 8 April 1943, 
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and the morning report of Lake Chz.rles Army Air Field Guard House, 
I,ake Charles, Louisiana(}~. 2) showed accused to confinement 18 April 
1943• About 2:JO or J:00 a.m. Private First Class John C. Autry, who 
wa·s on "M.P." duty in Lake Charles, Louisiana, "picked up" accused, 
who had had a few drinks and wore 110.n.11 pants, khaki shirt and gar-
rison cap (R. 3-6). · 

b. The Specification, Charge I, Specification 2, .Charge II, 
and the Specification, Charge III: After accused wa~ arrested on 18 
April, he was left in a truck with another "H.P." while Autry made a 
checkup.at~ night club. Accused jumped from the truck and ran. The 
"M.P.11 caught him, dragged him to the truck, and hit him once or twice 
with a black jack. Accused was taken to the hospital. First Lieutenant 
George Y. Siddons, Eedical Corps, sutured cut places on accused's head, 
aDi at 4:30 a.m. prepared two reports of exa~ination to determine the 
degree of intoxication of accused (Exs. 3 and 4). These reports showed
"Drunk" and "Drunk and unable to perform usual duties fully and re
liably". Captain Seigfried H. Brauer, 1!edical'Corps, attended accused 
in the hospital., and made a diagnosis of moderately severe cerebral con
cussion, scalp wound and feigned hysteria. While in the hospital ac-

, cuaed was morose, and complained that his right arm was paralyzed and 
was painful. From an examination, captain Brauer could find nothing 
wrong with the arm (R. 6-12). · 

The morning report of Lake Charles A.rtq Air Field Guard House 
(Ex• 2) showed accused to confinement in guardhouse 18 April 1943, to 
confinement in hospit,al 19 April, to guardhouse 10:JO a.m. 24 April, to 

· "escaped• 6:00 a.m. 25 April, and to confinement 28 April 1943 (R. 4). 

About Easter (2S April ) 1943 Sergeant Clinton H. Harris was 
Police 'and Prison Sergeant for the "961st Guard Squadron•. He 
identified the "man sitting in the middle at that table" as "Joseph 
Rideau•. On the night before Easter the only two prisoners in the 
"colored section of the Guardhouse" were "Joseph Rideau" and Clarence D. 
Gibson. Fifteen or twenty cigarette butts and sane burned match stems 
were found under a bunk in the colored section of the guardhouse, indi
cating that someone had slept very little •the night before". That 
"barracks" was last cleaned out about £our o.•clock "That afternoon•. . 
'!here was a.n upper bunk and a lower bunk, one o:! 1'hich had been slept in. 
Gibson had been in- the guardhouse •a week or so", wore .a zoot suit when · 
he was picked up and wore civilian clothes in the guardhouse, had a 
•Bolshevist• attltude, an:i was considered a dangerous priscner (R. S 
24-2S, 27-29). ' 
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On the morning or 25 Ji)ril about six soldiers, inciluding 
Private Rufus Robinson, 913th Quartermaster Platoon, were in the 
"913th mess hall" at about six o•clock, "waiting ·on breakfast•, llhen 
they heard some groaning at the door. It sounded as i! someone was , 
trying to "heave" or vomit from being drunk. 'l1ley thought it was one 
or the boys •carrying on11 • They did not hear any noise of fighting or 
scuffling. After heari~ the noise about three times, one ot the men 
went to the door, and they saw 11 the guard• lying on the ground, gasping 
for breath, and apparent~ tr:,ing to say something. Jlis gun was gone. 
Some blood was there. At the time it was almost daylight. Robinson 
ran to the barracks to wake up •the Sergeant•. Private i'irst Class 
Samuel Griffin observed a piece of pipe lying four or five feet from 
the guard. It was about a t111::>-inch pipe nearl:y two feet long llhich was 
customarily used to prop the mess hall screen door open (R. 13-16, 
19-21). 

()1 the morning of 25 April, about six-thirty, a guard, Private 
Ralph S. Heimbach, was brought to the •station Hospital" and died at 
11108 a.m. Captain Brauer atteooed him 'When he was brought in, and 
found him to be in a moribund state and serious condition, with a scalp 
wound and skull fracture, apparentl:y caused by a blunt instrument. In 
the opinion of Captain Brauer the akull fracture was the cause of death. 
'lhe injury was on the left side of the head, above and posterior to the 
auditory canal. The report or a post mortem examination .(Ex• 5), 
the clinical record (EX; 6), and death certificate (EX. 7) of Private 
Heimbach were placed in evidence (R. 16-19). 

Private Charles n. Hull, Charge or Quarters of the 913th 
Quartermaster Platoon on. the morning of 25 April, was at the orderly roCXll, 
and heard a noise on the pavement "out there" abrut 6115. He looked out 
the window and saw two mm running •at open ranks", one at the far left 
and one at the far right of the "pavement way-11 • These men were running 
in a southerly direction toward the "Engineers' Warehouse". They were 
50 or 60 feet away from Hull, it was semi-dark, and he could neither 
recognize them nor distinguish whether they were white or black. Private 
Hull then went out to wake up the men of the platoon according to his 
duty, and as he passed the mess hall he heard someone yell for the guard, 
and "this man is eying". 'lhere was a man lying there but Hull did not 
recognize him. Hull drew a diagram showing the location of various 
buildings rut it was not placed in evidence (R. 21-24). · 

About 6110 a.m. on 25 April Private First Class Frank HOinick,· 
who was on duty as a guard at "the west gate", saw two men •at the west 
side or the gas chambers, near the fence". They were about 6)0 feet 
from him, it was just getting daylight, and he could not see them clearly. 
He could see the outline of their bodies, but could not determine ,met.her 
they were white or colored. Mr. Custer P. Hannan, of Lake Charles, 
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Louisiana, car inspector for the Missouri Pacific, was "looking at11 

some cars that morning "on the round house lead"• About 6:15 or 6:20 
· he saw two "fellows" about 100 feet from him, running west from the 

gravel road. A few minutes later an Army car droYe up to the crossing 
an:l some soldiers got out and ran east. Mr. Hannan then walked around 
the cars he was "looking at" and saw two ".fellows" crouched under a car. 
One or them had a gun in his hand. Mr. Hannan was within about· 40 feet 
of them. It was light enough for him to see and he had already quit 
using his light. One of the men saw him, and Mr. Hannan decided it was 
best to get away. He preteDied to be taking some car numbers and "eased 
on down to the office•. Cil.e or the men was black, short and heavy set, 
an:i the other was light. Mr. Hannan would not be able to recognize the 
dark man, but identified accused as the 1 ight-complected one who held 
the gun. The dark man wore a blue jumper and the other had on lighter . · 
clothes, which could have been either Army or civilian clothing (R. 
29-33). 

. The •man sitting in the middle of the small table there" ca.me 
to the rooming house of Emma :McCrea at 915 Railroad Avenue, Lake Charles, 
on Easter morning about; eight or eight-t.}lirty. He wore a brown hat, · 
cocoa brown shirt, two-tone jacket, and green-bluish pants. He left on 
Monday evening. · It seemed to Emma McCrea that he had <n blue overalls 
'When he le.ft. She had never seen him before and did not know his name. 
She was sure that •Ttus is the boy" because he sat on the porch with them 
reading the paper, am she saw him all day after he had "taken his res~•. 
He did mt act as .il he were in trouble. He left a pair o.f pants and 
suspenders llhen he went away. He did not seem to have a gun. Algie 
Hicks, a civilian,-'smr "that boy sitting in the middle of that table" at 
915 Railroad Avenue about 12:30 on Monday at" Tuesday morning after Easter. 
He had on a pair or "green looking• pants and had a ".tan looking" shirt 
and light jacket. A browrrhat, a pair of green elastique suspenders, a 
two-tone jacket, a brown shirt and a pair of blue pants were introduced 
in evidence (Ex. 8). This "boy", whom Hicks had never seen before,. said 
he was goirig to go to work aDi was going to take some of the girls wt, 
and asked whether Hicks had sane old· overalls he could wear to work. 
Hicks told him there were some old overalls and khaki pants behind the 
door. A.t'ter the man was gone some military police of'.ficers looked in 
Hicks' room (R. 34-39). · 

. On the "morning the murder occurred" Sergeant Harris looked 
inside the guardhouse and "went through" Clarence Gibsm, s clothing that 
was le.ft in the gua:rdhaise. He took several men with him and searched 
for athese two men" up the railroad track and into Broad Street. On the 
next night he found Clarence Gibson's civilian clothil'€ that he had . 
changed. This was a white shirt and, he thought, a pair or ·light green 
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pants. Sergeant Harris !own an Army .4.5 revolver on Hutchinson Street 
in Lake Charles. He had never known of accused ~ing near the •shack• 
lib.ere the pistol was found, bit Gibson was supposed to have been in 
that section. He identified ·a piece of' pipe, 1'9ighing about four 
pounds, as one 1Vhich was given to him b;r a Lieutenant Johnson and which 
he took to Beaumont and Baton Rouge for a chemical test. He identified 
a 1'hite shirt and a piir of blue pants as being those ,rom by Gibson 
in the guardhouse. .A. civilian sweatshirt was also identified as be
longing to Gibson. Some articles of clothing were recovered at 201 
Front Street, Lake Charles. A shirt and coat or Clarence Gibson (Ex. 9) 
were introduced in evidence (R. 2.5-28, 39-40h 

Accused went to the home of his sister, Agnes Virl St. Romain, 
- and her husband, Alton St. Romain, at UlBeau, on Monday night or about 

1120 a.m. TUesday; before Easter. He was wearing coveralls., brown 
shirt., drape jacket, brown hat and br01'Il pants, did not complain of 
feeling sick, chopped a few pieces of wood, fished, did not seem wor
ried nor sick, and said he was in trouble. Accused told Alton St; Roma:in 
that "there were three. out; it was him and a guard and another prisoner", 
that accused was suffering with stomach troo.ble, a pain hit him in the 
stomach., he was falling, he asked the guard to catch him, am 'When the 
guard went to catch him, the other fellow hit the guard (R. 4°"'43). 

On Tuesday evening after Easter accused went to the home of 
his uncle, J. B. Rideau, a farmer near Palmetto., Louisiana. Joseph 
Rideau, father of' accused, was there. Accused wore blue apron overalls 
and son:e kind of blouse and did not have a gun. . Accused told them llhat 
had happened and said that he was innocent, the other man killed the 
guard, took the guard's gun and coaxed or forced accused to go nth him, 
and accused got sick, had a "hurting" in his stomach and leant over, and 
was afraid to report back after the other man released him. Accused was 
advised by his father, uncle., and Mr. w. R. Spears, town marshal at 
Palmetto, to turn himself in. J. B. Rideau telephoned the military 
police., and they came to take accused into custody. Accused surrendered 
voluntarily, and on the way back said he did 'not try to make a •break" 
until they "hit the railroad11 because Gibson held the gun on him (R
43-$2). · • 

'Ihree photographs (Exs. 10, 11 and 12) of san~ stains on the 
sidewalk near the 913th Quartermaster Mess Hall that looked vecy- much 
lik~ blood s~ins, were made on 25 April. Two photographs (Ex. 13) of 
a piece 0£ pipe w~re.made_a~ the request of Lieutenant Williams.\ Major 
Neal H. Impaglazzio identified a piece of pipe that someone brought to · 
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him when he asked for the pipe that was used to prop open the mess 
hall door. IJ..eutenant Johnson took it to Baton Rouge for an analysis. 
It was stipulated (Ex. 14) that a chemist at Baton Rouge received .from 
Major Impaglazzio "one iron pipe 18 1/8" long and 5 1/2" outer -
diameter", made tests between ~9 April and 6 May 1943, and found human 
blood ·1n large quantities on the pipe. About nine o'clock Easter 
Suooaynight, Clarence Gibson was seen at the home of Charlie Hickmon,. 
'With a gun, and at the time wore brown pants and a blue or khaki shirt 
(R. 53-58). 

4. For the defense, Mr. Hannon was recalled, but added nothl.ng 
to his original testi,Jnony (R. 58-59). · 

The defense explained to accused "his rights as a witness" 
and be testii'ied substantially as follows: 

He was released from cmf'inement on 29 March 1943, received 
pay- of about $131 on 5 April and left the base without leave on 7 
April. He went to Richmond, then to Lake Charles to spend Easter holi
days 1dth his parents, 1r0re his mrl.f'orm, intended to turn himself in 

· after Easter, and was taken into custody by the military police. He . 
had had "one drink too many" and did not remember the circumstances of 
his arrest. He was in the hospital until he was taken to the guardhouse 
about 3 p.m. on a Saturday. He had never seen Gibson before.· He was . 
taken .-to supper th.at night by a guard., Ralph Heimbach. He went to bed 
in the lower bunk about eight-thirty and slept all night. When he went 
to sleep Gibson was sitting on the bed. Gibson woke him the next morn
ing and said., "Let's go to breakfast•. Accused said he did not wam 
~ breakfast and went back to sleep. Later Gibson ,raked him again and" 
accused dressed. When they went to breakfast, accused 1110re •o.n." 

· trousers, blue fatigue h,t and blue fatigue jumper. Gibson had on 
!'those clothes there", "all 0£ them", but accused did not know he had 
all or them on. They went to breakfast in a jeep driven by Heimbach. 
'!be two prisoners were in the back. When they lei't the jeep in front . 
or the mess hall and started to the mess hall, accused was in front, 
Gibson in the middle and the guard in back of them. When accused was 
close to the door, Gibson hit "this boytt,; accused heard the lick and 

,turned around. Qibson pulled the gun on accused and said, ttcome on,; . 
get going•. Accused w~ afraid Gibsa1· wruld shoot him. Gibson made 
him run part o:f the wa:y, but he could not run far, because his hip and 
.arm were ·hurting (R~ 59-63). 

They went over the fence and across the fields to a railroad 
yard but did not see anyone. It "wasn•t too light•. Accused went over 
the .fence f'irst because Gibson told him to.· They did not get under the 
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cars. Gibson kept accused in front of him and accused considered that 
his life was in danger. Accused tried to get Gibson to let him go 
back but "couldn't put no sense in his head". They entered a school 
yard and Gibscn made accused change clothes. Gibson took off a 
brom1 shirt, •grayish" trousers and an old jacket, gave them to accused, 
and made accused take off his 110.n.n trousers, blue fatigue jumper 
and a sweat shirt, and throw them away. Gibscn had on two suits or 
clothes when he left the guardhouse (unknown to accused) and still had 
on a white shirt after tak:lng off the brown one. Gibson kept the gun 
in his hand and kept accused covered while he was changing clothes. 
When they reached the street Gibson i::ut the gun in his belt. Accused 
never did have possession of the pistol. When they were on "Boulevard" 
accused •got a chance to duck" Gibson, and went between a caf'e and ano
ther building. Accused then went to Emma McCrea•s house about 8:30 
or 8:45, and stayed there all that day and part of the next. He thought 
of turning h~elf' in and talked with two guards who were looking for 
him and Gibson. ()le of the guards said if he found "those two boys, he 
wasn•t going to allow no possible chance•, and accused was af'raid to 
turn in. He caught a ride to Opelous~s, and went to LeBeau. His 
first saf'e opportunity of giving himself up was when his uncle called 
the post (R. 63-67). 

Accused complained of a sore arm lib.en he first came "here", 
because his arm "got shocked" about nine months before, but it was •okay" 
at the time of trial. He was hit on the hip the night the •M.P. • hit 
him, and it still hurt sometimas. When he went to the guardhou.se from 
the hospital everything was taken from him except a package of 
cigarettes. Palmetto, Louisiana is about 115 or 120 miles from Lake 
Charles (R. · 59, 67-68). · · · · 

. 5. !• As to Specification l, Charge II, it is shmm by morning 
report entries that accused was absent without leave from 8 April to 18 
April 1943, and by other evidence that accused was apprehended in Lake 
Charles, Louisiana on the latter date. 

b. As to the Specification, Charge I and Specification 2, Charge 
II, it is shown by morning report· entries that accused 11'88 placed in ccn
finement at Lake Charles A.rrJ.ry Air Field on 18 April 1943, escaped on 
2$ April,· and was returned to confinement on 28 April. It is shown by 
other evidence that accused was a pt"isoner in the guardhouse on the. 
night of 24 April, that he was seen under a railroad car at Lake Charles 
about 6115 or 6:20 a.m. on 25 April, that he spent that day and part of 
the next at a house in Lake Charles and was dressed in civilian clothes. 
that he was seekmg employ111ent, that he went to LeBeau and Palmetto ' 
Louisiana· (about 115 or 120 miles f'rcm Lake Charles), 1'here relati...:a 
lived, and was there returned to militaey control about 27 April. '.1'h8 
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testimony of accused is to the same effect, except that he claimed that 
he was forced to escape and change to civilian clothes b,Y Gibson, 
denied that he was under a railroad car, and did not mention seeking 
employment. · 

The inf'erence of intent not to return may be drnn from such 
circumstances as that the accused was arrested or su?Tendered at a 
considerable distance from his staticn or was under charges or had 
escaped :f'.rom conf'inexm:,nt at the time he absented himself'. A prompt 
repentance and return, while material in extenuation, is no defense 
(MCM, 1928, :fE!.;". 130!J • 

• (9) Proof' of intent; unauthorized. absence.-Accused.was 
found guilty of' desertion, in violation of' A• W. 58. There 
was evidence that he was confined in the post stockade f'or 
willful and flagrant disobedience of' a direct order of' a su
perior officer, that he escaped from the stockade on October 
22, and that he surrendered himself', in civilian clothes, at 
an Army camp in another state and a considerable distance away, 
on October 28. Held1 The record is sufficient to support the 
finding. Notwithstanding the short absence, the circumstances 
of' accused's departure, hi8 travel, and his use of civilian 
clothing sufficiently evidence his intent to desert.• 
(BulJ.. JAG, Feb., 1943, P• 62; CM 229813). 

· o. As to the Specification, Charge III, it is shown tla t on 
24 April accused was placed in the colored section of the guardhouse, and 
that the only other prisoner there was Clarence Gibson, who had a 
•Bolshevist" attitude, was considered a dangerous prisoner and wore 
civilian clothes. That night at least one of the prisoners stayed nake 
a long time and smoked cigarettes. The next morning a guard, Ralph 
Heimbach, took the t110 prisoners to breakfast in a jeep. At the mess · 
hall the jeep was·parked, and the three gien proceeded toward the mess 
hall door, in this order, accused in front, then Gibson, and Heimbach 
in the rear. Accused had a sudden pain in the stomach, was falling,.asked. 
the guard to catch him, and when the guard went to catch him, Gibson hit 
the guard on the head with a blunt instrument, probably an iron pipe 
used to prop open the mess hall door. A.s a result the guard died. 

Accused and Gibson then escaped and, after climbing a fence, 
went to a railroad yard. Accused was seen under a railroad car with a 
pistol•. They went to·a school yard, Gibson took off so:ne extra civilian 
clothes which he was wearing, and accused removed his Arm:, clothing and 

) 
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put on the civilian clothes 'Which Gibson had removed. Short]¥ after
ward accused and Gibson separated, accused went to a house in Lake 
Charles, where he remained until the next dq, went to his !am1]¥ 
home about 11.S or 120 miles awa:y, arxi then surrendered to military au
thorities on 27 April. 

On the evening of 2.$ April, Gibson was seen with a pistol, 
and during that dq and the next, accused did not have a pistol. 
Later, an Arrq revolver was !ound at a house in Lake Charles 'Where 
Gibson was supposed to have been, and where accused was not known to 
have been. Accused testified that he had not known Gibson before 24 
April, that Gibson forced him to run after Gibson hit the guard and . 
!orced accused to change clothes in the school yard, that accused did 
not know that Gibson was wearing extra clothes that morning until a!ter 
the escape, that accused did not have the gun at arv time, that accused 
was a.1'raid that Gibson would shoot him, and that he separated from 
Gibson at the first opportunity. · 

It is clearly shown that Gibson planned to escape, struck and 
killed the guard pursuant to that plan, and then escaped. It ,is neces
sary to determine whether the circumstantial evidence sustains an in
ference that accused was a party to the plan and action of Gibson. 

I 

Where the only competent evidence is circumstantial, it must, 
in order to be sufficient to support conviction, be of such nature as 
to exclude every reasonable hypothesis excep~ that of. accused•s guilt. 
Where the evidence is entirely circumstantial. the circumstances must 
not on'.cy be consistent "1th guilt, but inconsistent with innocence. 
Mere pt"obabilities do not sui'tice. Proof of mere opportunity to commit 

. a crime is not sufficient to establish guilt (Dig. Op. JAG, 1912-40, 
.sec. 39.S (9); CM 120937, yM 1$3330, CM 169811, CM 196619, CM 19.$70,S). 
To warrant conviction, circumstantial evidence J111St not o~ prove all 
the elements or the offense but must at the same time exclude every 
reasonable hypothesis except guilt (Bull. JAG, June 1943, p. 238• CM 
233766). ' 

· The question on appellate review is not one of weighing con
flicting evidence or passing upon the credibility or 'Witnesses or de
termining 'Whether !acts relied on to prove the ultimate fact in issue 
were themselves proved, but mere]¥ -the question of law whether certain 
circums!antial r~cts established by- the evidence of record justify- the 
conclusion or g111lt as a logical inference from such cir~tahtial. 

·facts (CM 19.$70.S, Tyson). Where a conviction is based on inferences 
the Board of Review will determine whether there is a reasonable basis 
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for the inference (CM 212505, Tipton). 

In the opinion of the Board no inference of guilt can be 
drawn from the fact that accused was present in the guardhouse when 
Gibson planned his escape and at the time and place 'When Gibson 
killed the guard, because accused was compelled as a prisoner to be 
present in each instance. There is no evidence of any collabora-
tion between the two prisoners at any time prior to the time the 
offense was committed by Gibson. The fact that accused escaped when 
the opportunity came to him, and afterward made· use of civilian cloth
ing made available to him by Gibson, even though freely and voluntarily 
done by accused and without compulsion by Gibson, wuld not in the 
opinion of the Board support an inference that accused joined with 
Gibson in planning the escape. There is no proof that accused knew 
that Gibson wore extra clothing that mornine, and it cannot properly 
be inferred that he had such knowledge, as a basis for a further in
ference that such knowledge showed a guilty intent concurrent with 
that of Gibson. 

The escape of accused after Gibson killed the guard was an 
offense, of which he was found guilty, but it does not j-1Stify an in-

· ference that antecedently accused was a party to a plan of Gibson ~o 
strike the guard and thus escape from confinement. For accused to be 
guilty of murder, he_must be shown to have cooperated in Gibson's com
mission of that offense, either in planning it or accomplishing it. 

A witness testified that shortly after the escape, accused 
was seen under a railroad car with a pistol in his hand, which is in 
conflict wi"h the testimony of accused. Even though the court accepted 
the testimony of this witness and thus concluded that the accused lied 
when he claimed that he was forced by Gibson to esca:pe aIXl put on 
civilian clothes, af'ter Gibson struck the guard, the proper inference 
to be drawn gdes to the willfulness of _the escape when the opportunity 
was presented, and not to the precedent planning of the escape. 

There remains for consideration the fact that af'ter his escape 
accused stated that at the tim he had a sudden pain in the stomach, 
was falling, asked the guard to catch him, and '11hen the guard went to 
catch him, Gibson hit the guard on the head. If this statement as a 
'Whole be accepted as true, no inference of guilt.arises therefrom. It 
wuld be necessary to infer first that the statement was true to the 
extent that accused started to fall and asked the guard to catch him, 
but false as to the sudden stomach pain, and then that this feigned· 
illness was in accordance 'With a prearranged plan of escape. 
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The law does not permit an inference or a preswnption to be 
based upon another inference or preslllllption, nor can an inference 
rest upon a mere conjecture (Viharton•s Criminal Evidence (11th Ed.), 
sec. 64). 

The Board of Review is of the opinion that·the evidence 
does not sustain a finding that accused conmitted the offense of 
murder. 

6. 'Iba record recites (R. 69) that the trial· judge advocate read 
"the attached evidence of previous convictions". No evidence of 
previous convictions is attached to the record. The accompacying 
papers however contain a certificate of previous conviction for absence 
without leave for 23 ~s. 

7. I.ife imprisonment ( or death) is mandatory upon conviction ot 
murder, in violation of the 92nd Article of war, and life imprisonment 
is authorized upon conviction of desertion, in violation of the 58th 
Article of war, for an offense committed after 3 February- 1942 (E.o. 
9048), or upon conviction of absence without leave, in violation of the 
61st Article of War, for an offense committed after 1 December 1942 
(E.o. 9267). 

Confinement :iil a penitentiary is mandatory upon conviction of 
murder, in violation of the 92rxi Article of War (par. 5d, AR 600-375, 
17 May 1943) and authorized upon conviction of desertion in time of war, 
in violation of the 58th Article of War (AW 42; MCM, 1928, par. 90). 

8. -The c~arge sheet shows tha. t the accused is 20 years of age, and 
that he was inducted 24 October 1941, with no prior service. 

I 

9. For the reasons stated the Board of Review holds the record of 
trial legally.insufficient to support the findings of guilt)" of Charge 
III and the Specification thereunder, legally sufficient to support the 
findings of guilty of all other Charges and Specifications and legally
sufi'icient to support the sentence. · ' 
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1st Ind. 

war DepartP.1ent, J.A.G.o., ?. Sf P 1943 - To the Connnanding General, 
Third Air Force, Tampa, Florida. 

·1. In the case of Private Morley Rideau (3415.3081), Compaey A, 
461st Signal Construction Battalion (Aviation), I concur in the 
foregoing holding of the Board of Review, and for the reasons therein 
stated reconmend that the fin:ii~ of guilty or Charge III and the 
Specification thereunder'be disapproved. Thereupon you will have au
thority to order the execution of the sentence. 

· 2. Although confinement in a penitentiary is authorized for 
wartime desertion, it is not customary in normal cases to confine a 
deserter in a penitentiary, Federal reformatory, or cOITectional in
stitution. In view of the nature of the offenses as to which the 
record or trial has been held legally sufficient, it is recommended 
that_ the sentence be mitigated to dishonorable discharge, total for
feitures and confinement at hard·labor for a term not in excess.of ten. 
years, that the execution of that portion of the sentence adjudging 
dishonorable discharge be suspended until his release from confinement, 
and that the place or _confine.roont be changed from the United States 
Penitentiary, Atlanta, Georgia, to a rehabilitation center (par. 5, 
AR 600-.375, 17 May 194.3). 

3• When copies of the published order in this case are forwarded 
to this office they should be accompanied by the foregoing holding and 
this indorsement. For convenience of reference and to facilitate at
taching copies or the published order to the record in this case, please 
place tm file number or the re cord in brackets at the end of the 
published order, as foll~ a 

(CM 2.38485). 

Q..., ~Q-..--.._P...,._ 

l{yron c. Cramer, 
Major General, 

The Judge Advocate General. 
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WAR DEPARTMENT 

Army' Service Forces 
In the Office of The Judge Advocate General 

Washington.,D.C. ('Z'/7) 

J 1 AUG 1943
SPJGH 
CM 2.38,S.39 

UNITED STA.TES ) MILITARY DISTRICT OF.WASHINGTON 
) 

v. ) Trial by G.C.M• ., convened 
) at Fort Belvoir., Virginia., 

Second Lieutenant AI.FRED ) 2.3 July 1943. Dismissal. 
J. BOIW,L (O-lll09.37), ) 
Corps of Engineers. ) 

~~~------------
OPINION of the BOARD CF REVIEW' 

HILL, DRIVER am LOrTmHOO, Judge Advocates 

l. The Board of Review has examined the record of trial in the -
case of the officer named above and submits this., its opinion., to 'ibe . 
Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifica
tion: 

CHARGE: Violation ·or the 94th Article of War. 

Specifications In that Second Lieutenant AJhoed J. Bohall, 
· Corps of Engineers, Company D, Ninth ~1neer Training 

Battalion, Engineer Replacement Training Center., Fort 
Belvoir., Virginia., did., at Alexandria., Virginia, on or 
about June 21., 1943, wrongfully dispose of by pledging 
withs. M. Wasserman, Bonded Loan Office., 410 King 
Street, Alexandria, Virginia., aie United States Army re
volver., Sinith and Wesson., Calibre .45 M 1917, serial 
number 126686., of the value of about sixteen dollars and 
fifteen cents ($16.15)., property or the United States 
furnished and intended for the military. service thereof. 

He pleaded not guilty to and was found guilty of the Charge and Speci
fication. He was sentenced to be dismissed the service. The reviewing 
authority approved the sentence ani fanrarded the 'record of trial for 
action under Article of War 48., 

.3. The ·evidence for the prosecution shOllf's that on 9 April 1943 the 
supply sergeant of the compan;y of accused issued to accused on a memorandum 
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receipt a rrumber of.items of equipment, including a "pistol", serial 
number h6686. A .4.5 calibre Smith & Wesson revolver bearing that · 
serial number previously had been issued to the company by the supply 
officer of the 2nd Engineers Training Group.· The revolver was the 
property of the United States and was issued to accused for use in 
the field. He had be6n instructed by his company comnander Captain 
Donald s. Stephens to keep it "under lock and key11 'When it was not 
in military use (R. 13-19; Ex. 2). 

On 21 June 1943 accused entered the place of business of The 
Bonded Loan Office, operated by Mr. W. S. Wasserman in Alexandria, 
Virginia, procured a loan of $15 and to secure re~ent thereof · 
pledged with Mr. Wasserman the Smith & Wesson revolver mentioned above. 
Mr. Wasserman asked accused from what soorce he had "derived the gun" 
and accused replied that he had purchased it through the National Guard 
llhile he was in that branch of the service. The pledge was not re
deemed and no part of the loan was ever repaid. Mr. Wasserman turned 
the revolver over to First Lieutenant John F. Felbinger, the investigat• 
ing officer,.on 28 June 1943 (R. 7-12). · 

It was stipulated that the value of this revolver was $16.15 
(R. 19-20, Ex. 3). 

4. For the defense, Captain Stei:nens, recalled as a witness, 
testified that he had known accused since the latter was attached to 
his company on 13 March, that the ability or efficiency of accused as 
an officer was excellent, that accused was an excellent platoon leader-
did very fine work, and that it had been his intention to keep accused 
as platoon leader for the next course (R. 20-21). 

. It was stipulated ~hat if Major Richard n. Holtz, comnanding 
officer of the Ninth Engineer Training Battalion since 24 June 1943 were 
present, he would 1:9stify that from 26 April 1943 to about 24 June 1943 
as executive officer, he assisted.the Battalion Commander in observing 
and supervising training; that from the observation of Major Holtz, ac
cused, who was a platoon commander in Company D, performed his duties in 
an excellent manner and was given an excellent performance rating tor 
that period; and that the platoon of accused was nll organized and its 
training was accomplished in an excellent manner (R. -21-22, De£. Ex. l). 

Accused testified that he had been in the Army since October 
1941 andhad been commissioned as an officer since 3 March 1943. He 
was 25 years of age, was married, and had three children, a boy nine, a 
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boy eight, and a girl six weeks old. At the time of the birth of hia 
youngest child on 13 June, his wife had to nattend" a civilian 
hospital and accused was in need of money (R. 23). 

On cross-examination accused stated that he had been married 
twice, once in 1938 and again on 18 February 1942, and that ort:cy' the 
youngest of the three children "llhose ages he had given, was his own. 
When he found himself in need of money about 21 June 1943 he sent a 

_telegram to his home, where he had some money in the bank, but it was 
seven d~s before he received an answer. He thoo.ght the money would 
"be there in time11 • 'When he sent for money it generally came through 
within three or four d~s. Accused took no steps to secure money other 

- than the sending ot the telegram. He had heard Mr. Wasserman testify 
that accused pledged a revolver with Wasserman for a loan of $1S on 
21 June and the "statement• made by Wasserman was true. Accused obtained 
the $15 from Mr. Wasserman, used part of it to buy medicine, ard his · 
wife used the rest or it to buy food (R. 24-2S). . 

5. :According to the undisputed evidence, accused, on 21 June 1943, 
as security for a loan or $15, pledged with Mr. S• 1{. Wasserman, pro-

. · prietor of the Bonded Loan Office or Alexandria, Virginia, the _Army re
volver described in the Specification or the Charge. The revolver was 
the property of the United States a.nd had been issued to accused by the 

' supply sergeant or his company for use in the .t'ield. In his testimoey 
at the trial accused admitted that he had pledged the revolver with Mr. 
Wasserman arrl offered as an excuse for so doing that when his daughter 
was born on 13 June 1943 it had been necessary for his wife to go to a 
civilian hospital and he had been in need of money. In the opinion of the 
Board of Review the evidence clearly is legally sufficient ·to support. the 
findings of guilty. 

6. The accused is 25 years of age. 1he records or the Office of The 
Adjutant General show his service as follows: Enlisted service :trom 3 
April 1942; appointed tenporaey second lieutenant, Arary o£ the United 
States, from Officer Caooiclate School, and active ducy-, 3 March 1943. 

/ 
/ 

7 • lbe court was leg~ constituted. No errors injuriously af
i'ecti.ng the substantial rights of accused were ccnmni.tted during the tri,al. 
'.l'he Board of Review is of the opinion that the record or trial is legally 
sufficient to support the findings of gullty and the sentence and to war
rant e:ontirmatia,. of the sentence. Di~missal is authorized upon con-
viction of a violation ot the 94th .Article of War. · 

I 

/~ :r-~~ ~ udge Advocate 
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1st Ind•. 

War Department, J.A.G.O., - To the Secretary of War.30 AUG 194a 
1. Herewith transmitted fa!'. the action of the President are the 

record of trial and the opinion of the Board of Review in the case 
or Second Lieutenant A.li'red J. Bohall (0-1110937), Corps of Engineers. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the findings of 
guilty and the sentence and to warrant confirmation of the sentence. 
I recommend that the sentence to dismissal be confirmed and carried into 
execution. 

3• Inclosed are a dra.tt of letter for the signature of the Secre
tary of War, transmitting the record to the President for his action, 
and a form of Executive action carrying into effect the recommendation 
made above. · 

Q ........... 

Myron c. Cramer, 
Major General, 

'!he Judge Advocate General. 
3 Incls• 

.Incl.1- Record of trial. 
Incl.2- Drft. ltr. for sig. 

Sec. of War. 
Incl.J- Form of Action. 

(Sentence confirmed. o.c.M.o. 340, 8 Nov 1943) 
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WAR DEPARTMENT 
Arm:, Servioe Forces 

In the Office of The Judge Advocate General 
Washington, D. c. 
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SPJGK 
CM 238657 !l AUG 1943 

UN IT ED ST ~TES ) llTHAIRBORNE DIVISION 
) 

v. ) Trial by G.C.M., convened at 
) Camp :Mackall, North Carolina, 

Private HA.ROW J. \YHITroRD ) 4 August 1943. Dishonorable 
{39462729), 188th Glider ) disohar~e and confinement for 
Infantry. ) five (6) years. Rehabilitation . 

) Center. 

OPINION of the BOARD OF REVIm 
LYON, HILL and ANDR.mS, Judge .AdTOcates 

' l. The record of trial in the case of the soldier named above bu 
been ·examined in the office of The Judge Advocate General and there found 
legally insufficient to support the findings and the sentence. The record 
has now been examined by the Board of Reviw and the Board aubmits thi1, 
its opinion, to The Judge Advocate ~nera.l. · 

2. The accused we.a tried upon the following Charge and Specifica
tiona 

CHARGE• Violation of the 6lat Article of War• 

. Specification• In that Private Harold J. Whitford, Comp~ F, 
188th Glider Infantry, did, without proper leave, absent 
himaelf from hie organiza.tion at Camp Mackall, North · 
Carolina from,about July 14.· 1943 to about July- 19, 1943. 

-
He pleaded not guilty to and wa.a found guilty of the Charge and Speoiti•. 
cation. Evidenoe wa.1 introduced of one previous conviction by special 
oourt-martial. ·He was sentenced to dishonorable discharge, forfeiture 
of all p~ and allowance• due or to beoome due and confinement at hard 
labor for five years. The reviewing authority' approved the sentence, 
ordered ita execution, but auapended the exeoution ot the dishonorable 
diaoharge pending the soldier's release from confinement, and designated 
the Rehabilitation Center, Fourth Service Command, Fort Jackson, South 
Carolina, as the plaoe ot oonfiaement. The proceedings were published 
in General' Court-~ia.1 Orders No. 13, Hi,adquarters 11th Airborne 

· Division, Camp lfaciall, North Carolina, T August 194:3. 
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3. The evidence is a.a follows a 

Captain Robert M. Mitchell, 188th Glider Infantry, Camp Mackall• 
North Carolina., testified that he was the company commander of F 
Company and that he knew accused, a private in that organization. On 
14 July 1943 the _"first sergeant• informed him (Captain Mitchell) that 
accused •could not be found in the area•. Captain Mitchell stated that 
accused did not.have permission to be absent and that he told the first 

. sergeant to.make a thorou~h aearch of the company area and also to flace 
· a guard at his (accused's) tent - "due to the fact that he (accused} had 
lef't in a pair of fatigues and no hat". Witness· stated that about a half. 

'hour later the tirat aergeant reported that accused could not be found. 
Captain lfitchell waa then asked• · 

•Q. When. did you next see or ~ear of the accusedt 
-
•A. I next heard of' the accused on the evening_ of the 19th of 

July.· The Regimental Adjutant informed me in my quarters 
on that evening that Private Whitford (accused) had been 
pioked up on Highway 15 by two officers of the 188th Glider 
Inf'antry and placed in the Post Stockade temporarily" (R. 7). 

. The accused did not testify or make an unsworri statement and no 
evidence was intro~uoed by the def~nse. · 

4. It will be noted that the morning report of accused's organiza
tion was not introduced. Except for the statement that he knew the acouaed 
and that accused did not have permission to be absent, every part of 
Captain Mitchell's testimony wa.s pure hearsay, grossly incompetent and 
highly prejudicial to the substantial rights of the accused. Since there 
is no competent evidence of record to support the findings of guilty, the 
admiasion of such testimo~, even though not objected to, constitutes fatal 
error (MCM, 1928, par·. 113, 126oJ CM 178446. (1927), CM 228401, CM 229552, 
CM 231727 (1943), Dig. Op. JA.G,-1912-40, sec. 395 (21), P• 216). . 

5. . For the reasons stated, the_ Board of Review is of the opinion 
that the reoord of trial 18 legally 'insufficient to support.the findings 
of guilty and the aentenoe. · 

Jwige Advocate. 

Jwige .Advocate. 

Judge Advocate. 
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1st Ind. 

War Department, ;.A..G.o.~ I AUG 1943 - To the S_eoretary of War. 
~ 

· 1. Herewith transmitted for your aotion. under Article of War 
5~ and Executive Order No. 9363 dated July 23, 1943, ia the reoord 
of trial in the oase of Private Harold J. r'lhitford·(39462729), 188th. 
Glider Infantry. · 

2. I concur in the opinion of the Board of Review and for the 
:reasons stated therein, recommend that the. findings and sentenoe be 
vacated and that all ribhts, privileges and property of which accused 
has been deprived-by virtue of the sentence so vacated be restored; 

3. Inclosed is a form of action designed to carry into effect 
the recommendation hereinabove made, should such aotion meet with 
approval. 

..:-'-__ ._.""'_J • 
T. H. Green, 

Brigadier General, u. s. A.rrrv, 
· 2 Inola. Acting T~e Judge Advocate General~-

Incl.1-Record ct trial•. 
Incl.2-Form of action. 

{Findings am sentence vacated, b,r order oL the Acting Secretary 
of War. o.c.u:.o. 230, ll Sep 1943) . . · 
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Amr:, Service Forces 

In the Office of. The Judge Advocate General 
· Washington, D. c. 

(28S)
SPJGN · 
CM 238591 

I G SEP 1943 
UNITED STATES ) 81ST INFANTRY DIVISION 

) 
v. ) Trial by G.C.M., convened at 

) Gallatin, Tennessee,'? July 
Second IJ.eutenant JOHN M. ) 1943. Dismissal and total 
NICHOLL (0-13021.74), 322nd ) forfeitures. 
Infantry. ) 

OPINION of the BOARD OF REVIEW 
CRESSON; LIPSCOMB and SLEEPER, Judge Advocates 

l. The. record of trial in the case of the officer named above 
uas been examined by the Board of Review and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. The accused·was tried upon the following Charge and Specific
ation: 

CHARGE: Violation of the 95th Article of War. 

Specif;ication: In that Second IJ.eutenant JOHN M. NICHOLL, 
322nd Infantry, was, at Shelton Place on Lebanon Road 
in vicinity of Nashville, TeIUlessee, on or about May 
30, 1943, in a public place, to wit, a government 
vehicle, at Shelton Pl~ce on Lebanon Road, drunk llhile 
iri uni.form. 

H:e pleaded not guilty to the Charge and Specification and was found guilty 
of the Specification, and of the Charge, not guilty but guilty of a vio
lation of Article of War 96. Evidence of one previous conviction for 
becoming intoxicated with an enlisted man, in violation or Article of War 
95, was,introduced. He was sentenced to be dismissed th~ service and to 
forfeit all pay and allowances due or to become due. The reviewing 
authority approved the sentence and forwarded the record of trial for 
action under Article of War 48. 

3. The evidence for the prosecution 'Which was presented by Major 
· Richard c. Endicott, Commander, Military Police Detachment, Fourth 

Service Cbmmand, Nashville, Tennessee, shows that at about midnight, 
JO May·1943, Major Endicott observed a jeep parked in front of a place 

http:0-13021.74
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called Shelton's beer hall. Upon investigation, he found the accused, 
wearing his service uniform, asleep in the parked jeep. Major Endicott 
inquired of an enlisted man standing nearby as to why the jeep was 
stopping there, contrary to Second Army directives, and the ~oldier 
replied that the driver wanted a sandwich (R. 6-A, 6-B). f 

Major Endicott entered the jeep and shook the accused in an effort 
to arouse him. When he failed to arouse the accused, he. took charge .~ 
of the jeep and drove five or six miles to police headquarters. When 
they were .about half-way to po~ice headquarters, the accused aroused, 
opened his eyes, looked around and looked at the major. He then slumped 
over and went back to sleep.· Upon arrival at the police station Major 
Endicott instructed some men to get the accused from the car. •He was in 
a dazed condition, apparently from alcohol• and it was necessary to assist 
him into police headquarters where the accused •sat in a chair all slumped 
over and stooped• (R. 6-A, 6-D). Major Endicott testified that the 
accused was drunk and that he, Major Endicott, would definitely state 
that the accused was intoxicated.· When Major Endicott was reminded of 
his statement to the investigating officer that he had not smelled liquor 
on-the accused's breath, Major Endicott te~tified, •r didn't get that 
close to the officer at any time in the fresh air. He was out•. He. 
expressed the opinion, however, that unless one examiped a person closely, 
one could not smell alcohol on a man's breath - •»ot in the fresh air when 
you are riding along in a jeep•., Major Endicott further explained that the 
accused did not, at any time, make a scene, asserting, •He couldn't rouse 
himself enough to make a scene•. 

4. The evidence for the defense consisted of the testimony of 
Sergeant Raymond M. Doyle, a member of the accused's regiment•.He testi
fied that his regiment had been on maneuvers in Tennessee for the entire 
week,inmediately preceding the time of the accused's arrest, and that the 
accused had been in the field with a convoy. After his comp~y arrived 
in-Nashville at about 3 Q 1clock on the afternoon of 30 May, 'Sergeant 
Doyle left the. accused for a while, re~urning to the trucks about 9:45. 
During the interim, Sergeant Doyle had had a few beers but had not become 
drunk; and, although the accused told Sergeant Doyle that ha, too,-had, 
been drinking, the accused, he explained, did not appear to be drunk, 
but proceeded with the performance of his duties in- a regular manner 
{R. 6-E, 6-F). · ,- . 

In checking his personnel, preparatory to moving his convoy'out, 
. the ac-::used discovered that one. enli.sted man was missing. Sending his 

convof on, shortly after 10 o'clock, the-accused, accompanied by-Ser
geant Doyle, drove to the provost marshal I s offi9e; which he entered . 
alone, to check_with the provost marshal; then, having parked his'jeep, 
he and the sergeant visited. various hotels in search of the absentee. 

- 2 -
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Abo-µ.t midnight, after having completed his search, the' accused again 
reported to the provost marshal's office and as on the first visit there, 
Sergeant Doyle and the driver remained outside in the jeep. Except for 
the two occasions when the accused visited the provost marshal's office, 
Sergeant Doyle was with the accused continuously from 9:45 p.m. until the 
accused was taken into custody by Major Endicott. Sergeant Doyle did not 
see the accused take a drink during that period (R. 6-E, 6-G). 

· After leaving the provost marshal's office to rejoin his convoy, 
the accused rode on the front seat of the jeep with the driver while 
Sergeant Doyle rode on the rear seat. As they were driving along, 
Sergeant Doyle reminded the accused that the driver was tired and 
wanted soma coffee; the accused •said we should stop at the first place 
and get him (the driver) some coffee•. They stopped at •Shelton•se, 
and Sergeant Doyle went in to inquire ii' any coffee was served there. 
When he cams out he saw Major Endicott talking to the driver. Major En
dicott then inquired ii' ha were in command of the jeep and he replied •No, 
Sir", •the Lieutenant is•. 'The major then shook the accused, and told 
the enlisted men, to •go in the command car I 1fill drive the jeep• 
(R. 6-F, 6-H). 

5. The accused, having been properly advised of his rights as a 
witness, electE;d to remain silent (R. 6-H). 

6. The only evidentiary issue presented in this case involves the 
determination by the court that the accused was drunk at the time and 
place alleged. Major Richard C. Endicott, who found the accused asleeP. 
in a jeep in front of a beer hall and who drove the jeep several miles 
to the local provost marshal's office, testil'ied that the accused was 
drunk, and that he, the witness, would definitely state that the accused 
was intoxicated. This unequivocal testim0111' is strengthened by Major 
Endicott.•s further testimony, as followsa 

(l) that the accused could not be aroused by shaking him, 

(2) that the accused went.to sleep immediately after 
·having been temporarily awakened during the drave.trom 
in front of the beer hall to the provos·t marshal• s 
office, 

(3) that it was necessary for the accused to be aide<f in going 
.trom the jeep into the provost marshal• s office,· and .· 

{4) that the accused sat •al.l slumped onr and suq,ed• in a 
c.hair in the provost marshal's office. 

·... 3· ... 
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Furthermore, Sergeant Raymond M. Doyle, the witness for the defense, 
testified that the accused had admitted to him on the day in question 
that he, the accused, had been drinking. 

The testimony of Major Endicott that the accused was "drunk" is 
in every respect competent· testimony. The Manual for Courts-Martial 
states that "* * * on matters within the common observation and experience 
of men, a witness may express an opinion, * * * as to whether or not a 
certain person was drunk at a certain time, * * *" (M.C.M., 19281 P• 111; 
Wigmore on Evidence, Sec. 1974). It is a well recognized psychological 
fact that the instantaneous conclusion or the mini of an observer that 
a certain person is drunk., is based upon the appearance of the person 
observed - his actions, his conversation, his walk, his odoriferous breath, 
bis lack of body coordination, his flushed face, his rolling eyes.,
·n cetera. It is equally true that such a series of characteristic facts, 
presented to the senses at one and the same time, creates a definite sense 
impression in. the mind of the observer, which he, as a witness, cannot 
always analyze or present in detail. Although such a sense impression is 
of course a conclusion, in the field of evidence it is dealt with as an 
admissible £act, being frequently referred to as a "shorthand rendition 
of facts". Justice Lumkin in Choise v. State, 31 Ga. 467, asserted that 
"Really, no other rule is practical. If the. witness must be confined to 
a simple narration -of facts, * * * you shut out not only the ordinary_ but 
the best mode of obtaining truth". Obviously, the testimony by a witness 
that a person was drunk may be either weakened or strengthened on cross
examination according to the w.i tness' ability to describe the various 
elements of the series which lead to his conclusions. In arry event 
however, the credibility to be attached to the witness' statement depends 
both upon his apparent integrity, and upon his apparent experience or 
ability to comprehend and evaluate the matter about which he testifies. 
In ~ present case, there is nothing to refiect discredit upon Major 
Endicott• s integrity and it seems reasonable to assume that he, as the 
commanding officer of a milita:ry police detach:nent, might well have had 
substantial experience in observing the conduct and demeanor-of intoxicated 

· persons. His unqualified assertion, therefore, that the accused was drunk., 
strengthened as it is by the other evidence outlined, particularly the 
evidence that the accused could not walk unaided from the jeep to the 
office of the provost marshal., justified, beyond a reasonable doubt, the 
court's firxling that the accused was drunk as charged. 

?. The record shows that it was authenticated by "James A. Nman, 
Capt. Inf., President" and that under the name, designation and signa
ture of Captain Newman are written the additional words, "In the absence 
of the President., excusedn. The Manual for Courts-Martial provides that 
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when in an order appointing a court, an officer is designated as presi
dent and is thereafter excus~d, the senior of .the remaining members of 
the court becomes the president, and the record of tri.al should be 
authenticated by him as president (M.C.M., 1928, par. 39, p. 28). 
Under this rule, Captain Ne1Vlll&'l 1 having signed the record as "president" 
should not have added the ad.di tional words "In the absence of the 
President, excused" below his signature. It is apparent, however, 
that this reference which appears to refer to the original president 
who had been excused, is a surplusage and of no legal effect. Further
more, since the record does not show the relative seniority or the 
captains on the court, and since Captain Newman I s name appears first 
on the list of officers present at the tri.al, we must presume for the 
purposes of the present record, that he was "* * * senior in rank 
and president of the court -r.- * *" (390(2) Dig. Ops. JAG 1912-1940). 
We must conclude, therefore, that Captain Newman was president of the 
court and that the record is properly authenticated by him. 

· 8. The records of the Office of The Adjutant General. show the 
accused to be 2$ years of age, am that he had enlisted service .from 
21 January 1941, until his temporary appointment as a second- lieutenant, 
Army of the United States, on 2 Dec!fllber 1942. 

9. The court was legally constituted. No errors injuriously a.f.fect
ing the substantial rights of the accused were committed during the trial. 
In the opinion of the Board of Review, the record of trial is legally 
sufficient to support the findings of guilty and the sentence, and to 
warrant confinnation thereof. Dismissal is authorized upon a conviction 
of a violation of Article of War 96. 

~~~~~(Di=·=s~s~en-=--t~>~~~~~, Judge Advocate. 
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(290) WAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D. C. 

SPJGN 
CM 2.38591 

2 2 SEP 1943 

UNITED STATES ) 81ST INFANTRY mVISION 
) 

v. ) Trial by G.C.M., convened at 

Second Lieutenant JOHN M. 
) 
) 

Gallatin, Tennessee, 7 July 
1943. Dismissal and total .for

NICHOLL (0-1302174), 322nd 
Infantry. 

) 
) 

.fe.itures. 

DISSENTING OPDUON by SLEEPER, ·Judge Advocate 

l. The evidence for the prosecution consists solely of the 
testiIIPny of' Major Richard C. En:li.cott, Commander, Military- Police 
Detachment, Fourth Service C011Dnand, Nashville, Tennessee. It shows 
that prior to 30 May 1943 - the date of the alleged offense - the 
manager of Shelton I s, one of the beer halls in the vicinity o:f Nash.;. 
ville, had experienced difficulties 'With soldiers. "He tried to 
close at 11 :.30 and convoys from tO'ffll would stop there and try to . 
force him to open the door and he Y«>uldn't", testified Major Endicott, 
who, on the night of 30 May 1943 - a very busy night- for him - was 
out in his jeep, accompanied by Major Reuben, engaged in "checking 
Beer Halls" (R. 6-A). · · 

About m:i,dnight, Major Ermcott, observing a jeep parked in 
front of Shelton's beer hall, requested Major Reuben to take his car, 
while he - Major Endicott - got out arxi investiga~d. The accused, 
wearing hi~ service uniform, was asleep in the parked jeep, lying in 
the .front seat on the right side. Of an enlisted man, standing nearby, 
the major inquired why he was stopping there, contrary to Second Army 
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directives. The soldier replied that the .driver wanted a sandwich 
(R~ 6-A, 6-B). 

;ar Endicoi;t entered the parked jeep and, discovering that 
the acctused was an officer, shook him in a vain effort to arouse him; 
then, himself, drove the jeep five or six miles to police headquarters. 
On the way in the accused was still asleep but., half-way to town, he 
roused up and opened his eyes, looked aroum., looked at the major., then 
slumped over and went back to sleep. At the police station Major Endicott 
instructed some men to get him from the car. "He was in a dazed condition, 
apparently from alcohol". Having been assisted into police headquarters., 
the accused "sat in a chair all slumped over and stooped" (R. 6-A - 6-D). 

In addition to the accused's "dazed condition" resulting "ap
parently from alcohol", Major Endicott testified that he would say from 
experience that such condi. t.i.on was caused by intoxicating_ liquor. Al
though he thought the accused was "just asleep to begin rlth"., he would 
say from observation that the man was drunk, that he was definitely 
intoxicated (R. 6-D, 6-D). 

On cross-examination defense counsel asked the following 
question: 

"You state from your observation the accused's 
condition was due to alcohol rather than weary
ness. Can you state -whether a man would get that 
way from maneuvers1" 

Maj.or Endicott's reply was., "No". Asked if he had searched the vehicle 
for liquor., .Major Endicott replied, "I don't seem to recall having done 
that., and again I may have. It was a very busy night and I didn't have 
time." kmnded of his statement to the investigating officer that he 
had not smelled liquor on the accused's breath, Major Endicott testified 
"I didn't get that close to the officer at any time in the .fresh air. 
He was out." He did not think., unless you examined him closely, you could 
smell alcohol on a man's breath - 11Not in the fresh air -when you are 
ridi.ng along in a jeep". The accused did not, at any .time, make a 
scene - "He couldn't rouse hiaseli' enough to make a scene"; nor did 
Major Errli.cott give the accused a test ibr alcohol. He was not a bit 
disorderly "or anything like that" - he was DBrely drc.nk (R. 6-B - 6-D). 

2. The e vidmce for the defense consisted solely of the testimony 
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of Sergeant Raymond M. Doyle, a member of the accused's' reGiment, on 
maneuvers in Tennessee at the tiire or the accused's arrest, for the entire 
week immediately preceding which the accused had been uninterruptedly out 
in the field with a convoy, participating in a maneuver problem. After 
his company arrived in Nashville at about 3 o 1~lock on tha afternoon of 
30 Hay, Sergeant Doyle left the accused for a while, returning to the 
trucks about 9:45. During the interim, Sergeant Doyle had had a few beers 
but was not drunk; and, although the accused told Sergeant Doyle that he, 
too, had been drinking, he did not appear to be drunk, but proceeded with 
the performance of his duties in a regular and unexceptionable manner 
(R. 6-E, 6-F). 

In checki~ his personnel, preparatory to moving his convoy out, 
the accused fourrl one Enlisted man missing. Sergeant Doyle thought he 
knew where to find him, and the accused said, "we better go look for him". 
Sending his convoy on, shortly after 10 o'clock, the accused, accompanied 
by Sergeant Doyle, drove to the Provost Marshal's office, which he entered 
alone, to check with the Provost Marshal; then, having parked his jeep, he 
and the sergeant visited various hotels in search of the absentee, who had 
been heard to say that he was looking for an orchestra. Having completed 
his search., about midnight.,, the accused again reported to the Provost 
1:arshal., Sergeant Doyle and the driver remaining outside in the jeep. 
!iXcept or. the two occasion~ 'When the accused visited the Provost Marshal I s 
office, Sergeant Doyle was with the accused continuously from 9:45 p.m.; 
:• ,: i')cused did not take a drink during that period (R. 6-E, 6-G). 

Leaviug the Provost Marshal I s office to re join his convoy1 the 
accused rode on the front seat with the driver., Sergeant Doyle behind. 
The driver said he was getting sleepy., and wondered if he could make 
th'3 drive all the way back. As they were driving along., Sergeant Doyle 
roonded the accused that the driver was tired an:i wanted some coffee; 
the accused "said we should stop at the first place and get him "(the 
driver) so~ coffee". They had just stopped at Shelton's an:i the ser
geant had gone in to inquire if they had any coffee there., and found 
they had none., when., coming out., he saw Major En:iicott talking to the 
driver., who had alighted .from the car. Sergeant Doyle reported to 
Major Endicott., who inquired if he were in command of the jeep. "No., 
Sir", replied the sergeant., "the Lieutenant is". The major shook the 
accused; then told the enlisted moo 1 nyou go in the comman:i car I will 
drive the jeep" (R. 6-F., 6-H). 

3. The accused., having been properly advised of his rights as a 
witness., elected to remain siler, '.. (ti. 6-H). 
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4. The Specification alleges drunkenness in unif'onn. Major 
·Endicott's testirwny that the accused was drunk was admissible evidence. 
However, the witness' observations, constituting the basis f'or such 
testimony, as well as the other testimony in the record tending to ac
count otherwise for the physical facts observed by Major Endicott and 
construed by him as manifestations of drunkenness, present an issue as 
to whether the major's testimony alone - the short hand testimony of' 
drunkenness and its long hand predicate - forecloses "the reasonable 
doubt" which the findings of' guilty disavow. 

The civilian rule 'I'd. th reference to the admissibility of testi
mony that a person was drunk, is, in most states, identical with the rule 
announced in the llanual., i.e. "it is not inadmissible on the ground that 
it is an expression of opinion" (M.C.M., 1928, par. 145, P• 160). "IntoJd..
cation is a subject of non expert opinion generally" (ll R.L.C. 608). 
However, such witnesses (nori experts., testi~ to a state of intoxication) 
IJ1Ust first state what came under their observation in order that the jury 

· may take "into consideration the opportunity the witnesses had for ob
servill$ the condition which led them to believe that intoJd..cation existed" 
(~ vs. Forsyth., 131 Wash. 6ll, 230 Pac. 821); and "When the circum
stances upon which the conviction is predicated are· equally consistent 
with innocence as with guilt a convictlon ldll be set aside" (42 A.L.R. 
l51Q). 

In~ v. ~ (Texas), 300 SN 81, it was held that the con
clusions of witnesses that the accused was drunk, predicated on the f'act 
that, after he was extricated from under his car, which ran into the rear 
end of another car and was wrecked,· he staggered and was confused, starting 
in first one di.rectlon and th~n in another., al.though admissible in evi
dence., were insufficient to sustain a conviction f'or driving while intoxi
cated or under the influence of into.xi.eating liquor; such circumstances 
being just as consistent and harmonious with the theory that his con
fused, staggering and helpless conditiort was due to the injury rather 
than to into.xi.cation., particularly in view of the f'act that there was 
direct testimony that there was no whiskey about the car, and of the 
fact that the accused denied the use of intoxicants, in llhich statement 
he was corroborated., althou one of the witnesses claimed to have 
noticed the odor of whiskey underscoring supplied • 

In Chairez v. ~ (Texas) 265 SW 905, the Texas Court o.f' 
Criminal Appeals, rever~ a conviction for driving llhile drunk, em
ployed the following language: -

-4-
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"We cannot see our way clear to permit this con
viction to stand upon the record be.fore us. All 
of appellant's acts appear to have been compatible 
with those of a man not under the influence o! in
toxicating liquor, arxi his appearance and manner 
after the accident reasonably explainable upon the 
ground that be had received a lick on the head or 
injury of some kind as a result of. striking the wall. 
So explained, the only testimony left to the state 
is that the snell of liquor was upon appellant's 
breath. This is denied by appellant and bis wit
nesses, but conceding the testimony of the state's 
'Witnesses to be true in this respect, 11'8 are not 
vd.lling to say that under all the facts of the case 
it shows appellant to have been driving an automo
bile at a time when he was drunk, or. to any degree 
intoxicated. * * * The llhole record leaves our mind 
in such an unsettled condition relative to the matter 
that it would not comport with our duty to pe:nn.it 
the con.fiction to stand.a 

The uncontradi..cted evidence in this case shows that, when 
arrested, too accused had just completed a week I s manuever problem, 
for the entire duration of which he had been in the field vd th his con
voy, of which he was in charge. He had nothing to drink and performed 
his duties in a regular and unexceptionable manner from 9 :45 until mid
night~ when he was arrested. These duties had involved checking his 
convoy preparatory to leaving Nashville, starting it out shortly after 
ten, remaining, himself, to search v:arious places in the city llhere he 
had reason to believe he might !ind one of his enlisted men, who had 
not reported at the appointed time and place for departure, His 
search completed, he reported to the Provost Marshal in Nashville, as 
he had done immediately prior to its commencement; 1;hen proceeded in 
his jeep to rejoin his convoy. He had stopped only a moment to tr:r 
to get a cup of coffee for his sleepy driver, who bad expressed himself 
as wondering if he could make the drive all the way back, when Major 
Endicott discovered him, asleep in his jeep. Major Endicott at first 
thought he was "just asleep", but concluded ha was drunk as a result 
of (1) his inability to rouse the accused by shaking him, (2) the ac- . 
cused' a dropping off to sleep again after waking temporarily on his 
way in, (.3) bis being assisted into military ,police headquarters in 
Nashville by the men llhom the major bad instructed to "get him from the 
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car", and (4) his manner of s1.tting in a chair there "all slumped over 
and stooped11 • Although the . commanding officer of a milltary police 
detachnent might well be ascribed substantial experience in recog
nizing drunkenness, giving his testimony to that condition exceptional 

· weight, Major Endicott's failure, in the instant case, to corroborate 
his impression by snelling the accused's breath, subjecting his blood 
to an alcohol test, or any other of the usual methods generally em
ployed by law enforcement officers to detect evidence of intoxication, 
tends to weaken his expressed conclusion; particularly in the light 
of Sergeant Doyle I s uncontradicted testimony of the accused I s pro
tracted and uninterrupted participation in a week's manuever, and 
his regular performance of duty in town until midnight, immediately 
preceding his arrest; his further testimony that, although the ac
cused had admitted drinking earlier, he had had nothing to drink since 
9:45, and the evidence of sleepiness of the driver of his jeep, who, 
it may be inferred, had participated in the manuever with the accused. 

\ 

The defense I s uncontradicted evidence in explanation of the 
accused's extreme drowsiness having a tendency to reasonably ~ccount 
for it on the basis of weariness and loss of sleep during the week's 
manuever, rather than on the basis of intoxication, if taken into con
sideration at all, gi.ves rise to an honest, substantial misgiving, 
generated by the insufficiency of the prosecution's proof to exclude 
any fair and rational hypothesis except that of guilt. 

The Judge Advocate General has held in a desertion case in-
volving an accused stationed at Fort Leavenworth: 

11The undisputed eviq.ence was th.a. t he received a 
telegram from his wife asking him to come to 
Kansas City, as she was seriously ill. His 
company commander advised him that he could not 
get a pass before the next day. Accused left . 
without authority, went to Kansas City, stayed 
with his wife .33 days, duxing all of which time 
she was sick. When arrested he was still in uni
form. If the h.trden was upon the accused to ex
plain his absence 'Witl:lout leave for 33 days, he 
met it fully. Refutation of his story, if .untrue, 
was ea~, and under the undisputed testimony the· 
court was not authorized to find the intent to 
desert. 11 

-6-
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. Analogous principles., applied here., require a similar conclusion. 
Sergeant Doyle's unimpeached testimony .furnishes a credible explana
tion of the physical manifestations attributed by Major Endicott to 
the drunkenness of the accused. The prosecution having fail, d completely 
to rebut this testimony - by such evidence., for instance, as the testi
mony of the Provost Marshal or that of one or both of the men whom 
Major Endicott ordered to assist the accused into milltary police head
quarters - the record cannot reasonably be said to exclude an honest, 
substantial doubt of the accused's guilt. I am o:f the opinion that 
the record is insui".f'icient to support the findings of guilty. 

5. Raising serious questions of procedural regularity, the re
cord o:t trl al discloses the followi~ facts and circumstances pertaining 
to this case. 

!.• The order appointing the court "to meet at tm call of the 
· President" (underscoring supplied) bears date. 2 J)llY 1943. 

2• The court met and proceeded immediately to trial at 8 o'clock 
on the morning of ? July 194,3 1 the date of the order appointing it., 
in the absence of the President, who is shown., at the beginr..ir..g of the 
record proper, to have been excused. · 

£• On the same dat~, 7 July 194,3, the· case was referred :tor trial 
to the trial judge advocate. The return on the charge sheet shows ser
vice by the assistant trial judge advocate named in the order appointing 
the court, in his official capacity as such, 6 July 1943, a date prior 
to his appointment. 

g. The record is authenticated by Captain James A. Newman "In the 
absence o:r the President, excused. 11 Captain Newman is junior in rank 
to Captain Bart W. Lahatte., who was present as a member of the court 
durlng the entire trial. Records in the O.f'fice of The Adjutant General 
show they were commissioned as captains on the same date, but Lahatte 
has had longer colTlllissioned service. 

!.• Although in the order appointing the court., Captain Lahatte •s 
name appears second to that of Major William F. Kerr, who is designated 
as president therein, Captain Newman's appears fl.rat in the list of 
members present in the record proper. This transposition or names, in 
connection 1lith Captain Newman's 8\lthentication of the recol'd,. i'urtdahes 
reasonable grounds £or the presumption that Captain Newman presided 
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during the trial, despite the provision in the Manual that 11 the senior 
in rank among the members present is the president and presiding officer 
of the court11 (M.C.M., 1928, par. 39, p. 28). 

An examination of the entire proceedings fails to reveal that 
the practically simultaneous appointment and convening of the court (in 
the absence of its excused president at whose call it was expressly 
directed to meet) injuriously affected the substantial rights of the 
accused, 'Who interposed no objection to proceeding with the trial before 
the court as constituted. However the authentication of the record by 
Captain Newman 11:i.n the absence of the President, excused" (which desig
nation could apply only to Major KeIT), is not shown to have been 
authorized "by reason of the death, disability or absence" of Captain 
Lahatte, who, as senior in rank among the members present, was, according 
to the Manual, the President and presiding officer of the court upon 
the trial of the case. Article of War 3.3 provides that: 

"such record shall be authenticated by the signa
ture of the president and the trial judge advocate; 
but in case the record cannot be authenticated by 
the president and trial judge advocate by reason of 
the death, disability or absence of either or both 
of them, it shall be si;ned by a member in lieu of 
the president * * *" {unierscoring supplied). 

Before the record may properly be held legally sufficient, it should . 
be authenticated in compliance with the provisions of Article of War 33. 

·6. For the reasons state4, I am of the opinion that the record 
of trial is legally insufficient to support the findings of guilty and 
the sentence. 

~Judge Advocate, 
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-1st Ind. 

war Department, J.A.o.o., 27 SEP l943 - To the Secretary of War. 

l. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Board of Review in the 
case of Second Lieutenant John M. Nicholl (0-1302174), 322nd Infantry. 

2. I concur in the opinion of the. Board of Review that the record 
of trial is legally sufficient to support the findings and sentence and 
·to warrant confirmation thereof. I recommend that the sentence.be con
firmed. but that the forfeitures be remitted, and that the sentence. 
as thus modified be ordered executed. 

3. Inclosed are a dra.:£:t of a letter for y,our signature, trans
mitting the record to the President for his action, and a form of 
Executive action designed to carry into effect the foregoing recommend
ation, should such action meet with approval. 

c... Q.., 0 

~ 
·· Myron C. Cramer, 

. Major General, 
The Judge Advocate Gener:31. 

3 Incls. 
Incl.1-Record of tl:'ial. 
Incl.2-Dra.t't of let. for 

sig. Sec. of War. 
Incl.3-Form of Ex. action. 

(Sentence confirmed but forfeitures remitted. Execution suspended. 
G.C.ll.O. 337, 4 Nov 1943) 
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2 6 AUG \943 
SPJGH 
CM 238597 

UNITED STATES ) SIXTH AIR FCRCE 

v. 
) 
) 
) 

Trial by·o.c.M., con
vened at Albrook Field, 

Second Lieutenant WILLIAM 
T. LOOGINS (0-563662), Air 
Corps. 

) 
) 
) 

Canal Zone, 27 May and 
1 Jqly 1943. Dismissal 
and total forfeitures. 

OPINION of the BOARD CF REVThW 
HILL, DRIVER and LOTTERHOS, Judge Advocates 

l. The Board of Review has examined the record of trial in the 
. case of the officer named above and submits this, its opinion, to '.lhe 
Joo.ge Advocate General. 

2. '!be accused was tried upon the following Charges and Specifica
, tionsa 

CHARGEa Violation of the 96th Article of War. 

Specification 1. "In that.Second Lieutenant William T. Loggins, 
Air Corps, having received a lawful order from First 

· Lieutenant Karl Cahn, Air Corps, •to report to Lieutenan_t 
Colonel Henry E. L1Heureux", Air Corps, the said First · 
Lieutenant Karl Cahn, being in the executicn of his office, 
did at Albrook Field, Canal Zone, on or about April 8, · 
1943, fail to obey same." 

Specification 2. "In that Seccnd Lieutenant William T. Loggins, 
Air Corps, did a.t Albrook Field, Canal Zone, from on or 
about J.pril 7, 194.3, to on or abwt Api-1111, 1943, by the 
excessive use· of intoxicating liquor rem.er himself unfit 
for the perf'ormance of his duties as an officer of the Army 
of the United States.• 

Specification 3. •In that Second Lieutenant William T. Loggins, 
Air Corps, having received a lawful order .from Captain 
Alf'red S. Wolfe, Medical Corps, •to report to the First Air 
Depot Group Dispensar;ytt, the said Captain Alf'red s. Wolfe, 
Medical Corps, being in the execution of his ofi'ice, did at 
Albrook Field, Canal Zone, on or about April 10, 1943, fail 
to obey same.• 

I 
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ADDITIONAL CHARGE Ia Violation of the 96th Article of War. 

Specification& In that 2nd Lieutenant William T. Loggins, 
Air Corps, did, at Albrook Field, Canal Zone, on or 
about May 3, 1943, by the excessive use of intoxica
ting liquor render himself unfit for the performance 
of his duties as an officer in the Army of the United 
states. 

ADDITIONAL CHARGE Ila Violation of the 61st Article of War. 

Specification: In that 2nd Lieutenant William T. Loggins, 
Air Corps, did, without pt"oper leave, absent himself from 
his duties at Albrook Field, Canal Zone, from about May-
1, 1943 to about~ 4, 1943. 

He pleaded not guilty to and was found guilty of all Charges and Speci
fications. He was sentenced to be dismissed the service and to forfeit 
all pay and allOVl&Ilces due or to become due. The reviewing authority 
approved the sentence and forwarded the record of trial for action under 
the 48th Article of War. 

3• At the beginning of the trial on 27 May the question of the 
sanity of accused was raised by the defense. The court adjourned to 
a later date and recon:merxled that a medical board be appointed to 
ex.amine accused. When the court reconvened on l July, Lieutenant Colonel 
Ogden c. Bruton, Medical Corps, president of the board which had 
examined accused, identified the report of the board (Ex. A}, which con
tained find~s that accused was not, en the day of the findings, 21 
June 194.3, nor on or about 8, 10 and ll April and l, 3 ·and 4 May 194.3, 
•in such a state of idiocy, imbecility or insanity as to be incapable 
of urxierstanding the nature and quality of his acts". 'lhe court ac
cepted the findings of the board aoo directed that the trial proceed 
(R. 7-12}. 

4. The evidence for the prosecution shon that accused was 
Assistant Adjutant of the First Air Depot Group, at Albrook Field, 
Canal Zone, and his dutie1 were to censor mail in the First Depot Repair 
Squadron (R. 49-Sl, SS-S6). . 

· a. 'lhe Original. Charges About 7130 a.m. non or about• 8 
April 1943, when First Lieu.tenant Robert c. Mattingly, Commaming Officer 
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of the First Depot Repair Squadron, in which accused was detailed to 
duty, walked into his o.f'fice, accused, who was there at the time, got 
up and left. ·when accused did not return, Lieu tenant :Mattingly 
notified First Lieutenant Karl Cahn, Group Adjutant. Accused did not 
report "the followine day, April 10", nor on 11 April, and Lieutenant 
i,iattingly did not see accused again tmtil about 2J April, when ac-
cused returned to duty from the hospital. On former occasions when 
acc11sed had left the office he had advised Lieutenant l/.attinely. Late 
in the afternoon of 7 April, Lieu·tenant Cahn received a report from 
Lieutenant I'attinely that accused had left his duties about 11100 a.!11. 
c,11d had not reported back that day. On 8 April it was reported to 
Lieutenant Colonel Henry E. v=-reureux, Commanding Officer of First Air 
Depot Group, that accused had left his duty wtthout p errnission the day 
before. Colonel L•Henreux sent Lieutenant Cahn and a medical officer 
to determine and reJort the condition of accused and to have accused 
report to Colonel L'deureux. On cross-examination by the defense, 
Colonel L'Heureux stated that on former occasions accused had been 
absent from duty because he was under the influence of liquor, and that 
medical records indicated that accused was an alcoholic (R. 12-13, 44-45,
47, 50-52, 55). 

About 2:00 p.m., 8 April, Lieutenant Cahn and 1''irst Lieutenant 
Webster 1£. Strayer, l'.edical Corps, went to the quarte:i:-s of accused and 
found him in bed, fully dressed. Lieutenant Strayer examined accused 
and foo.nd him under the influence or alcohol arxi unfit for military · 
duty, arxi took a blood specimen, which was examined by the Board or 
Health Laboratory. The re9ort of examination (Ex. E) showed an alcoholic 
content of 0.24 percent. At the time of the examination, accused was 
not drunk enough that he could not understand instructions, was able to 
get about, answer the telephone and follow simple procedures "of that. 
sort", was somewhat 11groggyn at first, was capable of standing and walk
ing, but was unsteady in gait and walked slowly, had a "slur" in his 
speech and spoke very slowly, but was easy to understand. Lieutenant 
Strayer advised accused to discontinue drinking and prescribed a diet. 
A person may be presumed drunk with a blood alcoholic content of 0.16 
percent. When Lieutenant Cahn ordered accused to reoort to Colonel 
L1rleureux, accused stated he was not "in any shape" to report that day 
am. asked if he could rel,)ort the next day. Lieutenant Cahn called 
Colonel L1Heureux and obtained permission for accused to delay report
ing until the next day, and ordered accused to report to Colonel 
L'Heureux at his office at 7:39 a.m. on 9 April. On the afternoon of 8 
April about 4:JO or 5:00 o'clock, accused was observed in his quarters, 
making soup, and appeared to be unfit for duty, was having a hard time 
getting _the soup into the pot, and seemed nervous and weak. Accused did 
not report to Colonel L•Heureux on 9 April (R. 13-15, Jl-J8, 45, 56-57). 

-'J-
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About 10:15 a.m. on 9 April, when accused had not reported to 
Colonel L'Heureux, Lieutenant Cahn went to the quarters of accused and 
made an effort until noon to locate accused, but could not find him. 
First Lieutenant 1':ark J. Babb saw accused at the Officers' Club about 
10:00 a.m. that day. Accused was sitting in a corner and acknowledged 
a greeting. About 9:00 a.m. on 10 April, Lieutenant Cahn went to the 
quarters of accused and found him in bed, fully dressed. Accused gave 
as a reason for n:,t reoortine to Colonel L1Heureux the day before that 
he was sick, not feeli~ well, and could not keep any food "on his 
stomach", and claimed that he had remained in his quarters all day the 
previous day. He had not made any effort to contact a doctor. About 
2:00 p.m. or earlier, Lieutenant Cahn returned to accused's quarters 
lf:i th Major Alfred S. Wolfe, Surgeon in the First Air Depot Group. 
Accused appeared to be sober, but was nerkedly weakened due to in
adequate diet, and the after effects of a drunken spree. Major Wolfe 
advised a.ccused as to his diet arrl ordered him to report t,0 the 
dispensary the following morning for a check-up. Accused appeared to 
understand, his conversation was coherent, and he stated he "would go 
ahead and do that". Accused did not report to the dispensary the 
following morning. On cross-examination Major Wolfe stated that if a 
person has a blood alcoholic content of 0.24 percent his mind will be 
dull and his reflexes slow (R. 15-18, 39-41, 43-44, 58-59). 

Between l 100 and 2 :00 p.m. on 11 April, Lieutenant Cahn and 
Lieutenant Strayer returned to accused's quarters and found accused 
in bed in his pajamas. Lieutenant Strayer examined accused and found 
him less under the influence of alcohol than before, but his physical 
condition was seriously um.ermined by the ccnstant use of alcoholic 
beverages and abstinence from food. Accused could not give a reason 
for his failure to report to the dispensary, and said that the reason 
he cont:inued to drink was· that he had severe episodes of vomiting, 
could not retain food, but could drink alcoholic beverages without 
vomiting. Accused dressed with assistance, mumbled, staggered, and was 
sent to the dispensary in an ambulance. A report of examination at 
Gorgas Hospital on 20 April (Ex. D) showed a diagnosis of acute alco
holism (R. 18-19, 35-36, 63). 

!?• Additional Charges I and II: On saturday, l May about 
8:30 Lieutenant Mattingly returned to his office after an absence and 
found that accused had been sick and had vomited. iVhen an inspection 
party arrived about 9:30 accused left by the opposite door, entered a 
command car and did not return that day. Accused did not report on 
Monday, 3 11.ay. About 10:00 a.m. that day Lieutenant Cahn and Major Wolfe 
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went to accused's quarters and found him in bed, and apparently 11in 
bad shape". Accused -was weak, his speech was moderately incoherent 
and draggine, he had a fine tremor, and there was a n,arJ<:ed odor of 
alcohol on his breath. 1tajor Wolfe took a blood specimen which was 
examined for alcohol. The re?ort (Ex. C) showed an alcoholic content 
of 0.36 percent. 'lbe normal condition of a person with that amount 
of alcohol wruld be a light or moderate stupor. Lieutenant Cahn re
ported what he had observed to Colonel L1Heureux, and was referred to 
Lieutenant Colonel Van B. Cunningham, Base Executive Officer of 
Albrook Field, and to Lolonel '\'Ialter w. Gross, Commanding Officer of 
the Air Base. Colonel Gross directed Captain Ernest H. Powell., Base 
Military Police Officer, to find accused and bring him to Colonel 
Gross. Captain Powell went to accused's quarters about JaJO p.m., 
helped accused to get his clothes on, assisted him downstairs and into 
the command car, and brought him to Colonel Gross' office. Accused 
staggered, was in a drunken condition, reeked of alcohol, was unshaven 
and could hardly stand up. In the opinion of Colonel Gross accused was 
in no condition to perform any duty. Colonel Gross placed accused in 
arrest in quarters. Accused was admitted to the hospital on that date 
(R. 19-21, 41-43, 45, 52~54, 60-68; Ex. E). 

Extract copies of morning reports of the First Depot Supply 
Squadron, First Air Depot Group (Exs. F; G and H) showed accused from 
duty to absent without leave as of 1 May 1943 and from absent without 
leave to arrest in quarters as of 3 May 1943 (R. 64). 

5. The evidence for the defense shows that on 3 May 1943, Major 
Wolfe gave accused six one-half-grain tablets of phenobarbital., to take 
a "little bit of the edge off his nerves11 • This drug., if taken in 
sufficient quantity, will cause a person to appear drunk. Six tablets 
taken by a chronic alcoholic would not cause a stupor, Major "ii'olfe 
attributed the "ways and actiri.g" of accused to "alcoholic drinking•. 
A person with an alcoholic content in his blood ot 0.24 percent, is · 
drunk, and his mind does not function fully. 'When the. alcoholic content 
is 0.36 percent, a person is "not responsible exactly tor what.he does• 
am would not be expected to follow any sort of instruction (R. 69-72).

The accused elected to remain silent. 
6. a. Specification 2, Original Charges The evidence shows 

beyond any reasonable doubt that accused lef't his place of duty on 
or about 7 April, was found in his quarters under the influence ot 
alcohol and unfit for military duty at abait 2a00 p.m. on 8 April, was 
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in his quarters and unfit for ducy that afternoon about 4:JO or 5:00 
o'clock, was in the Officers• Club about 10:00 a.m. on 9 April, 
did not report at his place of duty on 10 and ll April, was found in 
his quarters about 9:00 a.rn. and about 2:00 p.m. on 10 April in a weak
ened condition as-a result of drinking, and was found in bed in his 
quarters between 1100 and 2:00 p.m. on ll April, with his physical 
condition seriously undennined from drinking and abstinence from food. 
He could not dress m. thout assistance, mumbled, staggered, an:i was 
taken to the hospital. 

b •. Specification l, Original Charges On 8 April Lieutenant 
Cahn, the-superior officer of accused in the execution of his office, 
ordered accused to re:)ort to Colonel l 'Heureux at 71JO the next morning. 
Accused did not report in accordance with the order. 

Although accused was under the influence of alcohol and unfit 
for military duty at about 2100 p.m. on 8 April 'When the order was 
given, yet it is shown that he l'laS able to and did understand the order 
and the necessity of obeying it. Accused was 1.tnsteady in gait and 
walked slowly but was able to get about; he could understand instruc
tions; he had a "slur11 in his speech and spoke slowly but was easy to 
understand. That accused understood the order is demonstrated by the 
fact that when Lieutenant Gahn first ordered him to report that after
noon, accused realized his condition and asked for and received permis
sion to report the next morning instead. On the morning of 10 April 
ac~sed gave as a reason for not reporting to Colonel L'Heureux on 9 
April that he was not feeling well. 

~· Specification 3, Original Charge: On 10 April Major Wolfe, 
a -superior officer in the execution of his office, ordered accused to 
report to the dispensary the next mornine. Accused did not. report as 
directed. 

. Vlhen this crder was given to accused about 2100 p.m. on 10 
April, accused appeared to be sober, al.though he was in a weakened 
condition as a result of an inadequate diet and the after effects of a 
drunken spree. '!he conversation,of accused was coherent, he appeared 
to un:lerstand, and stated that he "would go ahead and do that". 

2_• The Specification, Additional Charge Ia On J May about 
10:00 a.m. accused was i'cund in bed in his quarters, in a drunken condi
tj_on and unfit for duty, and about 3:30 p.m. was found in the same 
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condition and taken to the office of Colonel Gross and to the 
hospital. 

e. The Specification, 
\
Additional Charge IIa Extract copies 

of morning report entries of First Depot Supply Squadron showed ac
cused absent without leave from l May 1943 to 3 May 1943. It is shown 
by" other evidence that accused left his place of duty on Saturday,

May. about 9130 a.m. and was not present there the remainder of that 
day, nor on 3 May. 

7. The report of the medical board (Ex. A), introduced at the 
beginning of the trial, contained under the headings of personal 
history and ioodical history, inadmissible hearsay statements and ad
missions by" accused Td.th respect to the corxiuct of accused and his 
past. 'l'he report was received, however, for consideration on the 
question of the mental status or accused rather than as proof of his 
guilt of the offenses alleged,.and convincing.and uncontradicted 
evidence was introduced in proof of the specifications on the merits. 
Although the personal history an:l medical history contained in the report 
should have been excluded, or, if received, the court should have been 

( admonished to give no consideration to the inadmissible matter referred 
to, the Board or Review is of the opinion that, under the circumstances, 
the receipt in evi.denc~ of these parts of the report did not injuriously 
affect the substantial rights of the accused. · · 

8. The accused is 36 years or age. The records of the Qf."fice of 
The Adjutant General show his service as f'ollowsa . Enlisted service 
from 25 July 1941; appointed temporary second lieutenant, Arm:, of the 
United States, from Officer candidate school, and active duty 16 
September 1942. · 

9. The court was legally constituted. No errors injuriously af'... 
f'eeting the substariti.al right• of the accused were conmitted during the 
trial. '!he Board at Review is of the opinion that the _record of trial 
is legally sufficient to support the findings or guilty and the sentence, 
and to warrant confirmation of the sentence. Dismissal is authorized 
upon conviction of a violation or the 61st or the 96th ·Article of War. ., 
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1st Ind. 

War Department, J.A.G.o., 3 SFP 1943 - To the Secretary of war. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case 
of Second Lieutenant William T. ~oggins (0-.563662), Air Corps. 

2. I concur in the opinion of the Board of neview that the record 
of trial is legaliy sufficient to support the findirl[;s of euilty and 
the sentence, and to warrant confinnation of the sentence. The ac
cused failed to obey two lallful orders given b-y superior officers in 
the execution of their office, rendered himself unfit for about four 
days in one instance and for about one day in another for the perform
ance of his duties by the excessive use of intoxicating liquor and was 
absent from his duties vrl.t,hout leave from l 1~ay to 3 1'i.ay 1943. He 
was sentenced to be disnis~ed the service and to forfeit all pay and 
allowances due or to become due. I recommend that the sentence be con
firmed, that the forfeitures be remitted and that the sentence as thus 
modifiea be carried into execution. 

3. Inclosed are a draft of ·a letter. for your signature, trans
mitting the record to the President for his action, and a form of Execu
tive action carrying into effect the recommendation made above. 

leyrcn C. Cramer, 
Major General, 

The Judge Advocate General. 
3 Incls. 

Incl.1-Record of trial. 
Incl.2-Drft. ltr. for sig. 

Sec. of War. 
Incl.J-Form of Action. 

(Sentence confirmed rut fo~feitures remitted. a.c.v.o. 285, 
30 Sep 1943} . 



WAR DEPARTMENT 
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In the Office of The Judge Advocate General 
washineton,n.c. Oen> 

2 8 AUG 1943 

SPJGH 
CM 238607 

N,D )
UNITED STATES 81ST INFANTRY DIVISICN 

) 
v. Trial by G.C.M., convened at ~ Gallatin, Tennessee, 23 June 

Private LOUJE F. Y.ASHBURM ) and 28 June 1943. Dishonor
(39245349), Company L, ) able discharge (suspended) arrl 
321st Infantry. ) confinement for five (5) years. 

) Detention and Rehabilitation 
) Center. 

OPINION of the BOARD OF REVIEW 
HILL, DRIVER and LCYI'TffiHOS, Judge Advocates. 

1. The record of trial in the case of the soldier named above, 
which has been examined in the Office of The Judge Advocate General 
and there found legally insufficient to support the findings and 
sentence, has been examined by the Board of Review, and the Board submits 
this, its opinion, to The Judge Advocate General. · 

2. The accused pleaded not guilty to and was found guilty of' the 
Specification and Charge. He was sentenced to dishoncrable discharge, 
forfeiture of all pay an:i allowances due er to become due, and confine
ment at hard labor for five years. The reviewing authority approved the 
sentence, ordered its execution but suspended the dishonorable dis
charee, and designated the Ninth Service Command Detention and Rehabili
tation CenterJ Turlock, California, as the place of confinement. 

3. .The only question requiring consideration is whether the court 
which tried this case was legally constituted. 

4. The Charge was, by 1st Indorsement, Headquarters 81st Infantry 
Division, 15 June 1943, referred for trial to First Lieutenant Robert c. 
Stanfield, Jr., 306th Engineers, Trial Judge Advocate, general court
martial appointed by paragraph l, Special _Orders No. l.49, Headquarters 
81st Infantry Division, Nashville, Tennessee, 14 June 194). 

' . 

· The trial began on 2) June 1943• First Lieutenant Arthur w. 
Wade- was present,· sworn and sat as a member of the court (R. 2). 
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Lieutenant V{ade was not :included in the detail for the court appointed 
by paragraph 1, Special Orders No. 149, referred to above. 

By paragraph 3, Special Orders No. 161, Headquarters 81st 
Infantry Division, 26 June 1943, paragraph 1, Special Orders No. 149 
was amended to substitute the name of Lieutenant Wade in place of that 
of a member of the. court originally detailed. 

'lhe crurt reconvened on 28 June 1943. In addition to the 
personnel of the court present at the first session, there was then 
present Captain William W. Edwards, who was sworn and sat as a member 
of the court (R. 6). Captain Edwards was not included in the detail for 
the court appointed by paragraph 1, Special Orders No. l..49. The trial · 
was completed on 28 June 1943• · 

By paragraph 7, Special Orders No. 164, 81st Infantry Division, 
29 June 1943, paragraph 1, Special Orders No. 149 was amended to sub
stitute the name of Captain Edwards in place of that of .a member of the 
court originally detailed, "effective 26 June 1943"• 

By paragraph 8, Special Orders No. 164, referred _to above,. 
paragraph 3, Special Orders No. 161, which named Lieutenant Wade as a 
member of the court, was amemeq by adding the words "ef.fective 23 
June 1943"• · 

5. 'Where an of.ficer 'Who was not detailed thereon sat as a member 
· of the court,the proceedings were thereby invalidated (CM 131672, Corradi; 

CM 152563, StoneJ CM 218157, BeadleJ CM 218158, StewartJ CM 218159, 
Thornal). 

Where the_proeeedings are invalid for the reason stated above, 
they cannot be validated retroactively by order~ issued in amendment 
of the order or orders detailirg the court. Such orders are, regard
less of their form, effective only from the date of promulgation. 

"I D.. An order can not create a fact t<Hiay and carry 
it back to some date, and there. set it up as a fact occurring 
on that date, litlereas in reality no such fact then occurred. 
But care should be taken to distinguish between such an im
possibility and a legally retroactive executive order or 
regulation, as when a thing is done 1d.thout the_ approv~ of 
the Secretary of War, his approval. being required, and he sub
sequently ratifies the thing done. Between such action as this 
and the attempt to manufacture a fact as_happening in the past 
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it is important but not difficult to distinguish. Thus 
all orders in the cases of officers and enlisted men, 
which purport to make appointments, acceptances of 
resignations, discharges from the service, or muster-out 
of service date from, or take effect from, dates prior to 
the issuance of the orders therefor, are :instances of the 
attempts referred to and·are illegal. C. 8962, Sept., 
1900." (Dig. Op. JAG, 1912, P• 277)• 

6. In the opinion of the Board of Review, . Captain Edwards, 'Who 
particii:e,ted in the proceedings on 28 June 1943, was not on that 
date a legally detailed member of the court• 

.The Board is also of the opinion that Lieutenant Wade, who 
participated in the proceedings on 2.3 June 1943, was not on that date 
a legally detailed member of the court, am was not legally quali
fied to act as a meni>er of the court on 28 June 194.3 after his detail 
as a member on 26 June 194.3, because he was not sworn as a member 
after he was legally detailed as a member. 

7. The Board of Review is, therefore, of the opinion that the 
record of trial is legally insufficient to support the findings of 
guilty am the sentence. 

~~,Judge Advocate 

LwJ.J?z ~,Judge Advocate 

~ ~ ,Jllllge Advoclite 
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1st Ind. 

War Department, J.A.G.o., - To the Secretary of War.28 AUG 1943 -
. 1. Herewith transmitted for action under Article of War Soi 
as amended by the act of 20 August 1937 (SO Stat. 724; 10 U.s.c. 
1522), and Executive Order 9363 dated July 23, 1943, is the record 
of trial in the case of Private Louie F. Muhburn (39245349), 
Compan;y L., )21st Infantry. 

2. I concur in the opinion of the Board of Review and., for the· 
reasons stated therein, recormnend that the findings.and sentence be 
vacated and that·au rights, privileges and property of' 'Which ac
cused has been deprived by virtue of said sentence be restored. .. . . . 

J. Inclosed is a form or action carrying into effect the reeom-
mendatior_1 made above. · 

T. H. Green, . 
Brigadier General, U. s. A.rrq, 

Assistant Judge Advocate General., 
In Charge ~ W.litary J~stice. 

2 Incls. 
· Incl. 1- Record or Trial. 

Incl~ 2- Form of·Action. 

(Findings and sentence vacated, b,r ord~r of the Acting Secretary 
of War. O.C.!I.O. 229., 11 Sep 1943) " . 

-4-



WAR DEPARTME1'T 
.Army Servioe Forces 

In the Office or The Judge Advooa.te General 
Washington, D.C. (311' 

SPJGK 22 SEP l94JCM 238640 

UNITED STATES ) 94TH INFANTRY DIVISION 
) 

v. ) Tria.l by G.C.M., convened at 
) Camp Phillips, Kansas, 20 July 

First Lieutenant CECIL o. ) 1943. ·Dismissal. 
AUSTEL (0-1290015), In ) 
fantry. ) 

OPINION of the BOA.RD OF REVIEW 
LYON, HILL and ANDREWS, Judge Advocates 

1. The record of trial· in the oue or the officer named above has 
been examined by the Boa.rd or-Review, and the Boa.rd submits this, its 
opinion, to The Juige .Advocate General. 

2. The aooused was tried upon the following Charges and Speoifioa
·tions a 

CHARGE It Violation of the 61st Article of' War. 

Speci.r:Loa.tiona In that First Lieutenant Ceoil o. A.ustel, · 
Compaey- L, 376th Infantry, did; without proper lea.ve. 

· absent himself from his organization at Newton, Kansas, 
tram a.bout 0500 June 15. 1943 to June 17, 1943. 

CHARGE Ila Violation of the 96th Article of War. 

Speoifica.tion la . (Finding of guilty disapproved by reviewing 
authority)•. 

. Speoifioation 2 a (Finding of guil t;y disapproved by. reviewing 
authority). 

Specification 3a· In that ·First Lieutenant Cecil O • .Austel, 
Comp~ L, 376th Infantry, did, at Newton, Kansu, on or 
about June 16~ 1943 willf'ully, wrongfully am unlawtull.7 
drive a Government M:>tor Vehicle to 1'i,ta a one quarter 
ton- tour by four truck, No. 20247956, in 'Violation ot_ 
unnumbered me_mora.ndum, Headquarters 94th Infantry Division, · 

- dated January 12, 1943, 'Which states t~t no of'f'ioer ot the 
. 94th Division, except officers mentioned in said order, shall 

.. · dr1ve a Government Vehicle .except in the case of an emergency. 

http:Advooa.te
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CHARGE Illa Violation ot the 95th Article ot War. 

Specifications· In that First Lieutenant Cecil o. A.wstel, 
Company L, 376th In.fe.ntry, did at Enid ~ Air Field, 
Enid, Oklahoma, on or shout 17 June 1943, with intent 
to deceive First Lieutenant J. F. 0'Brien, Air Corps, 
officially state to the said Lieutenant J. F. O'Brien, 
that he, the said Lieutenant Cecil O. Austel was one 
James w. Frazier; that he was not a member or the Armed 
Forces; that he was seventeen years old having been born 
on April 22,· 1926; that he had been.on the road tor about 
a year; that he had never been fingerprinted and that he 
had never had an army serial numberJ which.statements were 
known by the said Lieutenant Cecil o. Austel to be untrue. 

' 
He pleaded not g,uilty to and was found guilty or all Charges and Specifica-
tions. No evidence or previous convictions was introduced. He was sen~ 
tenced to dismissal. The reviewing authority disapproved the .findings of 
guilty of Specifications 1 and 2 of Charge II, approved the sentence and 
.forwarded the record or tria.l for action under Article of War 48. 

3. The evidence for the prosecution is substantially as .follows a 
Charge I - Specification (Absence without leave in violation of Article 
of Y'far 61). 

There was introduced in eviden~e a duly authenticated extract copy 
of the morning report of accused's organization showing accused absent 
without leave as of •osoo• 15 June 1943 (R.6,8J Ex. A) and a duly.au
thenticated extract copy of the morning report of Post Prison, Enid Army 
Air Field, Enid, Oklahoma., shmnng accused in confinement as of 18 June 
1943 {R.31, Ex. B). In addition to the entries in the morning reports, 
there was oral testimony of Staff Sergeants Henry M. Cason {R-6) and 
William F. Gariand {R.11) and Captain Julian M. Way (R.22-24), all or 
Company L, 376th Infantry, 94th Division, Camp Phillips, Kansas, to the 
effect that accused absented himself without leave, and oral testimony or 
Private F.lrst Class Harold W. Fbx (R.25-26), Military Police Complement, 
Sergeant P. C. 01 Hassy, Desk Sergeant, Military Police (R.27-29) and 
First Lieutenant J. F. O'Brien {R.29 ), Air Corps, Provost Marshal, a.11 
or Enid Army Air Field, Enid, -Oklahoma, to- the effect that accused was 
returned to military control 17 June 1943. The absence as alleged, is 
tacitly admitted by the aocused himself (R.34-3~). 

Charge II, Specification 3 (Findings under Specifications 1 and 2 
disapproved), alleges wrongful and unlawful use of a Government vehicle 
in violation of Article of War 96 a.nd o.f Memorandmn Headquarters 94th 
Division, dated 12 January 1943. 

- 2 -
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. . 

111thout objection there wa.a introduced in evidence a. certified oopy 
of a Memorandum, Hea.dquarters 94th Division, Camp Phillips, Ka.nsu, dated 
12 January 1943,•restrioting the use of Government vehicles, except in 
oase of emergency and as prescribed by schedule for driver training, to . 
the commanding general and other Uilit oommalldera therein designated {R.21, 
Ex. E). On the evening of 14 June 1943, a.f'ter a ~arade in Newton, Oklahom 
(in which aooused's organization had pa.rticipatedJ, the acoueed in company 

with Staff Sergeant Garland went to Camp Phillipa, got a Government jeep 
and returned to Newton. Private Fi.rat Class Stephen Arty of the same or
ganization joined them on the return trip. In Newton they pioke~ up another 
soldier a.nd while "touring the town" - accused doing the driving - the jeep 
was in~ punor accident (R.9-16,18,22). One of the enlisted men wa.s slightly 
injured ani was taken.to the hospital (R.15). Sergeant· Garland drove the 
jeep to ca.mp and notified Captain i¥ay, the compa.n.y commander, of the accident. 
The accused disappeared after the injured soldier was pla.ced.in the hospital. 
Captain Way stated that after the parade the of.f'ioers of the company were 
entertained at the Elks Club in Newton~ During the entertainment, the a.c
cused asked Captain Wey if it would be all right for him to leave, lrilioh 
request was granted. Captain.Way first learned of the wreck a.bout 4:30 on, 
the morning ,of 15 June. He stated that he was the only ons in his organiza
tion authorized to f3rmit the use of Government vehicles assigned his or
ganization, and that he had granted no such authority to the aooused -(R.21-22). 
Witness further stated that there was no emergency lrilich required the use of 
the jeep by accused and that if such a condition had a.risen, 1 t would have 
been the duty of accused to report it to him before using the car (R.24). 

Charge III, - false official statemont. On 17 Ji.me 1943 (2 days after 
the wreck of the car). Private Harold w. Fox, Military Police Complemsnt, 
Enid Army Air Field, Enid, Oklahoma, saw the accused entering a oa.fe in the 
town of Enid. On account of the untidy and dishevelled condition of his 
uniform. Fox asked accused for his furlough papers &nd pass. Accused did 
not have either. Accused was not wearing any insignia. of rank. Fox 
assumed that he was an enlisted man and took him to the police station 
(R.25-27). Accused arrived at the police station about 7a30 p.m. 'and wu 
there interrogated by Lieutenant O'Brien, Provost Marshal of Enid Army Air 
Field. Lieutenant O'Brien stated -

''Well, I asked him his name and he told me that he was ~. 
W. Fra.zier a.nd I asked him where he was stationed and he asked me 
what I meant. I as·aumed that he was in the military service and 
I told him that what I mean-1; was the plaoe where you were in the 
Army. Then he said that he had never been in the Ar1rf¥• Then 1· 
asked him for his identification card and he said that he wa.a only 
seventeen yea.rs old." I asked him when and where he was born ani 
he said that he was born April 22, 1926. I asked him where he got 
the Army clothes that he was wearing, and he said that he had 
bought them in Salina from a soldier that he had met in a tavern 
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there. Then I had him remove his olothes and we found the re the 
llalll8 Austel. I then questioned him further and asked him if he 
had ever had a. serial number. He said 'no'; that he didn't know 
what a. serial number was or words to that effect e.nd I asked him 
where he we.s going and he said that he was going down to the 
Texas Pa.nha.ndle to work there in the harvest fields. I asked 
him for his social security number and he said that he had never 
had one. Also, he told me that he had never been .fingerprinted. 
• • • iiell, he said that he had been on the roa.d for a bout a year 
working here and tnere." (R.30).· . 

Lieutenant O'Brien stated that aocW1ed's uniform had no marks of identifi.. 
oation as to re.rlk: or organization but that an old first lieutenant's bar 

.was found in the watch pookE?t• He also stated that aocused at no time 
admitted his identity to him (R.32). · · 

Sergeant P. c. O'Ha.ssey, Desk Sergeant of the Military Police, Enid 
Army Air Field, who. was present when the accused was interviewed by Lieu
tenant ~'Brien, stated that after acoused had represented that he was not 
in the Arnv, the civilian authorities were about to hold him for not having 
·a registration ea.rd and that thereupon, after rem&ining in jail about an 
hour, the aooused without any duress, disclosed his true identity. In the 
meantime the accused had been photographed and fingerprinted (R.28-29,32J 
Ex:s • C and D). 

4. For the defense the a.ocused testified that when he .wu appre
hended in Enid, Oklahoma, he wa.s on his way back to Camp l'hillips. · Be 
had been in Oklahoma. City. He stated that. his uniform had beoome badly 
soiled and that his general appearance wa.s such that- in order not to 
reflect discredit upon his re.pk and organization he stripped the uniform 
of all indgnia. · · 

·"I decided to t9:ke the ohanoe of getting baok without 
di,solos ing tm fa.et that I was an officer and a. member of 
this organization• (R.35 ). · ' · · 

He atated that in . misrepresenting himself' to Lieutell&llt O'Brien he we.a. 
motiva.ted by the hope that he might be a.ble to talk. Lieutenant O'Brien out 
of holding him, because he was anxious •to turn in rather than be brought 
baok", and that he voluntarily retracted his .f'alse statements vmen it be
came evident that they we.re not going to release him (R.35). Aoollsed aaid 
that ht became 21 years oi' age on 13 February 1943. He stated that when he· 
was apprehended he had between $3 and $4 which he was !!la.Ting to ha.Te his 

.clothes oleaned in one of the tOWlls near Ce.mp Phillips, so that he oould · 
return to his organization in a presentable condition (R.35-36). 
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5. It is wholly unnecessary to restate the evidence. Suffice it 
to say th·.:1.t the unauthorized absence of accused as. alleged in Charge I 
and its Specification is clearly and umnistakably established. The un
authorized and wronbful use by accused of a Governrjent jeep in violation 
of the memorandum as alleged in Charge II and Specification 3 thereof. 
ia likewise clearly shown. il.s to Chari;e III and its Specification the 
evidence for the prosecution and the admissions of the accused show be
l'Ond a reasonable doubt that the accused with the intent to deceive, made 
a false official statement to First Lieutenant O'Brien, Provost Yarshal, 
as alleged in the Charge and Specification. Such conduct was, of course, 
in violation of Article of War 95. · 

6. The accused is 21 years and 7 months of age. The records in 
the Office of The Adjutant General show that he was graduated from high 
school in 1939. He enlisted in the Army 5 October 1940, and attained 
the grade of Platoon Ser&ee.nt, Infantry. He attended Officer Candidate 
School, Fort Benning, Georgia, from which he was conunissioned a temporary 
second lieutenant, Infantry, Army of the United States, 13 February 1942. 
He was promoted to the grade of temporary first lieutenant 8 February 
1943. In recommending ac·cused for promotion, his regimental commander 
statedz "This officer has served as platoon leader, weapons platoon 
(81 mm Mortar), Company '1t.', 376th Infantry, Fort Custis, lJ:ichigan, and 
Camp Phillips, Kansas, from August 23, 1942 to present date in a superior 
manner". His Division: CoI!lIIl8.nder stated a "The promotion of this officer 
is definitely to the best interest of the service for the reason that he 
is considered to be the best qualified officer in ·the command available 
for the position and grade to which promotion is recollllllended" •. 

7. The court was legally constituted and had jurisdiction of the 
person and subject matter. No errors injuriously affecting the. substan
tial rights of accused were committed durin& the trial• In the opinion 
of the Board of Review the record of trial is legally sufficient to support' 
the findings of guilty as approved by the reviewing authority and the sen
tence, and to warrant confirmation thereof. Dis~issal is authorized upon 
oonviotion of a violation of Article of War 61 or 96 and is mandatory upon 
conviction of violation of Artiole of War 95. 

Judge .Advo,cate. 

, Judge Advoc&te. 

- 5 -
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let Ind. 

War Department, J.A.G.o., - To the Seoreta.17 ot War. 
30 SEP 1943 

1. Herewith transmitted tor the action or the Preeident are the 
record ot trial and the opinion ot the Board ot Ren.ft' in the oue ot 
First Lieutenant Ceoil o. Auatel (0-1290015), Infantry. 

2. I oonour in the opinion of the Boa.rd ot ReTiew that the record 
ot trial is lega.lly sutf'ioient to support the f1.nd1ngs of guilty' u 
approved b;y the renewing authority and the sentence, and to warrant 
confirmation thereof. Uoder a.11 the oircumatanoea and in Tiew of the 
youth and pren.oua good. character or the a.ccuaed, I recommend that the 
sentence be confirmed but that the execution thereof be suspended during 
the pleasure of the President. 

3. Incloaed a.re a dra.ft or a letter tor your signature transmitting 
the record to the President for his action and a form ot Executive action 
designed to carry into effect the recommendation hereinabove made, should 
such action meet with approval. 

q-~ Q.._~-<> 

Jityron C. Cr&JDer, 
Ma.jor Genen.1, · 

3 Inola. The _Judge Advocate General. 
Incl.1-Record ot trial. 
Incl.2-Drai't or let. tor 

sig. Sec. ot War. 
Incl.S-Form or Ex. action. 

{Sentence confirmed but execution suspended. G.C.M.O. 345, 9 Nov 1943). 

- 6 -
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WAR DEPARl'MEl'."'T. 
A:rnr:f Service Forqe's 

rn the Office or The Judge Advocate Ge?leral (317) 
~, Washington; D. c. 

' ) 

SPJGN . 
CM 238644 1 9 AVG 194.3 . 

U N I T, E D · S T A T E S ) CHARLESTON PORT OF', :fil.IBARKA~ION 
. ) 

, . ,,.. ) Trial by G.C.Y • ., convened at 
) Charleston Port·or Embarkation., 

IA VERNE E. JOHNSON and ) Charleston., South Carolina., 31 
SIDNEY. s. ZIPKDl, both ) July 1943. Eacht. dishonorable 

.. )General Prisoners. discharge and confinement tor · 
) six (6) years. Disciplinary 
) Barracks. 

HOLDING by the BOARD OF REVrEW 
· CRESSON, LIPSCOMB and ~LEEPER,, Judge Advocates . · 

---·----------
· l.. The record· ·or trial in ·the case of the general prisoners named 

· above has been examined· by the Board of Review. · . 

' . ' 
2. The accused were tried upon the following Charges and Speciti-

~ionsa · · · 

. . 
CHARGE I: Violation or the·93rd Article of war. 

· Specificationa In that General Prisoner La.Ve:;-ne E. Johnson did 
in conjunction with General Prisoner Sidney s. 

<_Zipkin, at Section 2., Staging Area, Charleston 
Port bf :Elnbarkation., Charleston., South Carolina~ 
on or about 23 July 1943, with int-ent to do him · 
bodily harm, connnit an assault upon Private First 
Class Burton o. Palmer, Jr., by ~triking him on 
the head with a dangerous thing., to wita a lump 
o£ coal. · 

CHARGE II: Violation or the 69th Article· or War. 
f • • 

."Speci.ficationz , In that General Prisoner Laverne E. J'ohnson and 
· General J?risoner Sidney s. Zipkin~ having been duly 

placed in confinement in the' Guardhouse on or . · .. 
'. about JO June 1943, and 9 Jul.y' 1943, raspectival.1;'°' 
did, at· Section i, Staging Area, Charle et~ Port .ol 
~barlcation, Charleston., South CaroJJ,na., on ·or 

. about 23 July .1943., E,Scape !rom said ~op!inement .. 
before they were set at liberty by proper authority. 
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Each accused pleaded not guilty to and was found guilty of the Charges 
and Specifications thereunder. Each accused wa1 sentenced to be dis
honorably discharged the service., and to be confined at hard labor at . 
such place as tne reviewing authority may direct for six years. The 
reviewing authority approved the sentence., de~ignated the United States 

· Disciplinary Barracl(s., Fort Leavenworth., Kansas., as the place of con
finement., and forwarded the record of. trial for action under Arti~l,e of 
war sot. · 

I 

J. Since.the record clearly sustains the Charge as to each accused., 
of escape from.confinement. as set forth in the Specification., Charge II., 
the only question requiring discussion is the legal sufficiency of the 
evidence to sustain that part of the Specification., Charge I., which alleges 
that the accused did on or abcut 2.3 July 1943., ttwith intent to do him· · 
bodily harm., commit an assault upon Private First Class Burton O. Palmer.,· 
Jr• ., by striking him on the 11ead with a dangerous thing., to wit: a 
lump of coal~. 

The evidence·as presented by the prosecuti~n concerning the above 
Specification shows that on 23 July 1943., the two accused were assigned as 
general prisoners to a work detail cutting weeds. They were guarded by . 
Private Burton O. Palmez,., Jr. At the time of the alleged attack., Private 
Palmer was standing at or near the edge-of a pile of coal with his back 
toward the coal, while the two accused were cutting weeds about five feet 
in front of him. Private-Palmer looked away from the accused.for a moment · 
and as he turned his head he observed both th.e accused charging toward 
him. The accused knocked Private Palmer down and he lost consciousness 
(R. 9-15). 

\· 

An·of!icer ot the :lledical Corps testified.that he had examined Private 
Palmer on 23 July 1943 and that Palmer had two lacerations on the· back of · 
})is skull. One: lacera~ion w~s about one and one-half inches long while the 
second laceration.about two inchesµ length. rn· addition he testified 
that Palmer had a discoloration and bruise of the right eye. , In the opinion 
of this medical officer., the laceratiqn was caused by a contact with a 
blunt instrument., but the wounds did not disclo~e whether tney were caused 
by .a blow or by a fall (R. 19-20) • 

.Although Private.Palmer testified on direct examination that the 
accused struck him with a lump of coal, he admitted on croa,-examination 
that he did not see the accused. strike him with. a ~ump or coal and that 
he reached the conclusion that he had been struck with a lump or coal only 
because coal was •the 6nly thing around•· (R. 14). . 

4. 'l'he accused elected to rem.a.in silent and no evidence for the 
defense was presented. · 1.__ 

5~ ·since the offense. in question involves an assault with •intent 
to.do ~odily ha.rm" by •striking him on the head with a dangerous thing•, 
it,is necessary that the proof establish that the accused was struck with 
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•a cel;'tain weapon, instrument, or ·thing" and •'(b) the .t'a.c·ts and •circumstan
ces o£,the case indicating that such weapon., instrument or thing was used 
in a manner likely to ·produce death or great bodily harm• (M.C.:M•., 1928., par. 
149!!!.). Although the evic;ence shows that the two accused charged Private 
Palmer and that he was struck in the eye., and that he thereupon fell and 

· became unconscious, there is no proof' as· to how he acquired the iajuries 
on the back of his.head. Moreover, there is no evidence as to t}:le size of 
the lwnp of coal with which Palmer might have been struck by the accused, 
and there is., therefore, no basis for a lawful circumstantial inference 
that he was so struck. · The -injury to Palmer may have resulted from his · 
fall, or-in £act the accused may have struck him in the back of the head 
with a dangerous instrument. As previously stated., however., there is no ' 
proof' to sustain an assumption that either coal was used as a weapon or .that 
&rrJ other dangerous instrument was used to produce the wound on the back 
or Palmer's head. The evidence., however, is leg~y sufficient to establish,· 
within the language o.t' the Specification., the lesser included offense 0£ 
simple assault and battery in violation of Article of War 96. The maximum 
punishment authorized by M.C.M. 1928., par.. 104£, for this offense is 
con!inement at hard labor for six m~ths and forfeiture of two-thirds pay 
per·month .t'or a like period• 

.:, .. 

6. 'For the reasons stated, the Board of Review holds that the 
record of trial is legally sufficient to support the finding of guilty 0£ 
Charge II and the Specification thereunder, legally sufficient to support 
only so much of the finding of guilty of Charge I and the Specification 
thereunder as involves a finding that the accused did, at the time and 
place alleged, commit an assault upon Private First Class Burton o. Palmer, 
Jr., by striking him on the head, in violation of Article of War 96, and 
legally sufficient to support only so much of the sentence as involves 
dishonorable -discharg~ forfeiture of all pay and allowances due or to 
become due., and. confinement at hard labor for one and one half- years. 

~~~~~~On::=.~l~e~a~v~e~·~~~~~--'' Judge Advocate • 

.(lJ....w e~~, Judge Advocate. 

~,Judga~dvocate, 

- 3-. 
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SPJGN 
CM: 238644 

lat Ilx':· 

War Depart.men~, J • .A..G.o., - - To the Commanding General, 
Charleston Port, ot Embarkation, Charleston., South Carolina. 

l. In the case of Laverne E. Johnson and Sidney S. Zipkin., 
both general pr1 soners, I concur in the foregoing holding by the 
Board of Review., and for the reasons therein stated, recommend that 
only so much ot the finding o:r guilty o:t the Specification, C~'.!'ge I, 
be approved as involves a finding that the accused did, on the date 
and at the place alleged., oonmit an assault upon Private First Class 
Burton o. Palmer Jr., by striking him in the head, in violati.on ot 
.Article of War 96, and that only so much or the sentence be approved 
as involves dishonorable discharge, :forfeiture of all pay and allowances 
due or to beCOJIEI due., and confinement at hard labor tor one and one
half years. Upon ·compliance with this recommendation., you will have 
authority to order the execution of the sentence. 

2. When copies of the published order in this case are for
warded to this office they shouli be accompanied by the .:f.bregoing 
holding am this indorsement. For conTenience of reference and to 
facilitate attaching copies of the published order to the record 
1n this case, ple ase place the .file number o:f the record 1n brackets 
at the end of the published order., as follows: 

(CK 238644). 

T. H. Green., 
Brigadier General, u.s. A:rm:r, 

Assistant Ju::lge Advocate General, 
In Charge of Military Justice. 
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WAR :CEPARTic'ENT 
Amr:! Service Forces 

In the Office of The Judge ,\dvocate General 
Washington,D.C. (321) 

SPJGH 
CM 2J8696 

UNITED STATES ) THIRD Arn. FORCE 
) 

v. ) Trial by G.C.M., convened 
) at Greenville Arrrw Air 

Private CARL E. WHI'IE ) Base, Greenville, South 
(34163572),894~h Guard ) Carolina, 25 and JO June 
Squadron. ) 1943. Dishonorable dis

) charge and confinement for 
) five (5) years. Disciplin
) ary Barracks. 

HOLDING by the BOARD OF REVIEW 
HILL, DRIVER and LOTTERHOS, Judge Advocates 

1. The Board of Review has examined the record of trial in the 
case of the soldier named above. 

2. The accused was ·tried upon the following Charges and Specifica
tions: 

CHARGE I: Violation of the 93rd Article of War. 

Specii'ication lr In that Private Carl E. White, 894th Guard 
Squadron, Greenville A:rny Air Base, did, at Greenville 
Army Air Base, on or about May 5, 1943 with intent to do 
him bodily harm, commit an assault upon Private Timothy 
Toohey, 473rd Bomb Squadron, Greenville Arnv Air Base, by 
wilfully and feloniously biting the said Private Timothy 
Toohey on the back and on the arm with his teeth and by 
striking him (Toohey) in the eye with his fists. 

Specification 2: (Finding of guilty disapproved by reviewing 
authority). · 

Specification Jr (Finding of guilty disapproved by reviewing 
authority). 

Specification 4a (F:Lnilng of not guilty). 
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Specification 51 Intha.t Private Carl E. White, 894thGuard 
Squadron, Greenville~ Air Base, did, at Greenville 
Army Air Base, on or about February 1943, attempt to 
commit the crime of sodomy with Private Leo Contrera by 
rubbing his penis against the bare buttocks of said 
Private Leo Contrera. 

Specification 6: In that Private Carl E. White, 894th Guard 
Squadron, Greenville A:rrrry Ai.r Base, did, at Greenville 
Army Air Base, on or about January 1943, with intent to 
connnit a felony, namely, sodorey, commit an assault upon 
Private Leo Contrera, 472nd Bon~ Squadron, Greenville 
Arrry Air Base, by wilfully and feloniously kicking the 
said Private Leo Contrera in the ribs with his !eet. 

Specification 71 (Finding of guilty disapproved by reyiew
ing authority). 

Specification 8t In that Private Carl E. White, 894th Guard 
Squadron, Greenville A:rrrr.f Air Base, did, at Greenville 
Army Air Base, on or about March 194.3, with intent to 
commit a felony, namely, sodomy, commit an assault upon 
Private William B. Yates, by pushing his (White's) penis 
against the rectum of said Private William B. Yates. 

Specification 91 (Finding of guilty disapproved by review
ing authority). 

.Specification 10: (Finding of guilty disapproved by review-
ing authority). · 

Specification 11: (Finding of not. guilty). 

CliARGE II1 Violation of the 96th Article of War. 

Specification 1: (Flndinc of not guilty). 

Specification 2: In that Prlvate C&.rl E. White, 894th Guard 
Squadron, Greenville Army Air Base, did, at Greenville 
Arrny Air Base, on or about December 1942, wrongfully offer 
money in the amount of an unknc,wn amount to Private Albert 
L. Willison, 894th Guard Squadron, Greenville ArttrJ Air · 
Base, for the i:urpose of persuading sajd Private Albert L• 
Willison to submit to carnal connection·ueainst the order 
of nature with the said Private White. 
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Spec:U'ication Jz In that Private Carl E. White, 894th Guard 
Squadron., Greenville Army Air Base., did., at Greenville 
Army Air Base., on or about May 5., 1943., 'Wilfully break.,·· 
by striking with his slipper two (2) panes of glass, sart 
of a 'Window in the guardhouse at Greenville Army Air Base., 
o:f the value o:f about ten cents issued for use in the 1 

military service of the United States. 

He pleaded not guilty to all Charges and Specifications. He was found 
not guilty of Specifications 4 and 11, Charge I and Specification 1., 
Charge II; guilty of Specification 5, Charge I., except the word "bare"; 
guilty of Specification 6., Charge I, except the words "with intent to 
cormnit a felony., namely sodomy"; and guilty of all other Spec:U'ica
tions and the Charges. He was sentenced to be dishonorably discharged 
the service., to forfeit all pay and allowances due or to become due., 
and to be confined at hard labor for five years. The reviewing au
thority disapproved the findings of guilty of Specifications 2., 3, 7., 9 
and 10, Charge I; approved only so much o:f the findings of guilty o:f 
Specifications 5 and 6., Charge I as involves a findine of guilty in 
violation of the 96th Article of War; approved the sentence; and desig
nated the United States Disciplinary Barracks., Fort Leavenworth., Kansas, 
as the place of confinem:int. The record of trial was forwarded for 
action under Art_~cle 10! War Soi. . 

' J. The evidence for the prosecution shows that accused was a 
prisoner in the guardhouse at Greenville Arrrry Air Base from 2 September 
1942 to 27 October 1942 arxl from 28 December 1942., and that among his 
fellow prisoners were the following for the periods stated1 General 
Prisoner Leo Contrera from 12 December 1942 to 12 March 1943, General 
Frisoner Daniel J. Lovelace from 25 January 1943 to 16 March 1943, 
General Prisoner Richard V. Abney from l November 1942 to 12 March 1943, 
Private William T. Tobar from 21 September 1942 to 6 November 1942, 
from_4 Februaiy 1943 to 5 February 1943., and from 8 February 1943 to l6 
April 1943, private Albert Willison from 16 October 1942 to 10 January 
1943 and from 17 May 1943 to 11 June 1943, and Private William B. Yates. 
from 8 February 1943 (R. 35; Ex. P-3). · 

. _At the beginning of the trial, Tobar was permitted to testily"., 
over objection., as to the reputation or accused in the guardhouse, 
and that it was common knowledge in the guardhouse that accused committed 
acts of sodom,y (R. 7~ l• 

!• SpeeifiC"ation 1, Charge I and Specifica'tion 3., Charge IIa 
Second Lieutenant Nathan L. Ooberman, officer of the day and in charge • 
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of the guardhouse, learned on the nit71t of 4 May, about 10 o•clock, 
while he was out on inspection, that three or four windows had been 
broken, and that at the time there were four men in the latrine, where 
the windows were. Two of these mm were transient prisoners 'flho went 
to Fort Jackson the next da_y, and the other two were unknown. 
Immecti,ately after the win:lows were broken, Lieutenant Goberman ques~ioned 
the prisoners, but obtained no infonna.tion. On the morning of 5 May, 
all of the prisoners in a group were questioned again with no result. 
Restrictions were placed on all the prisoners. Before lunch, Lieutenant 
Goberman "accused the guilty man" by seyi.ng that he knew who the guilty 
man was and wanted him to confess so they cruld lift the restrictions 
on the others. At that time nobody confessed, although Lieutenant 
Goberman said they "knew 1110 did it and by his not confessing he was 
depriving others of privileges". When the prisoners were lined up for 
the noon meal, Toohey approached Lieutenant Goberman, admitted he was 
in the latrine at the time the windows were broken, and, as a "d1rect 
result" of the deprivation of privileges, stated that he knew ,mo the 
man was and that unless he confessed within 15 minutes after lunch, 
Toohey would name him (R• .39, 41-4.3). 

Just after lunch Toohey and accused had a fight in the guard
house and were separated by Sergeant Homer A. Stevens, at 'Which. time 
they were on the floor, accused was on top, am no one else. was near. 
Accused stated that Toohey had accused him of breaking the w.tnd.ows and 
threatened "to tell• unless accused confessed, that accused had not 
done it, and that therefore he "jumped Toohey to start ·a fight"• 
Lieutenant Goberman questioned all the prisoners in A group and asked 
the guilty man to step up and admit breaking the window,so they would 
not have to punish others. He •probably made at the time several state
ments that it would be kept, up until the guilty man confessed. That 
there would be no cigarettes am other privileges until the guilty man 
confessed.11 • At that time accused confessed having broken the wirxlows 
the night before, and on being asked 'Whether it_ was accidental replied 
that it was deliberate, am that he did it with his bare fists. Toohey 
then told Lieutenant Goberman that·this 1'f88 true, and that he was 1n 
the latrine 11'.i th accused and two other prisoners•. Accused -.ras then 
placed in solital'7 confinement (R. 28, 29, 40, 4.3-44). 

After the fight Sergeant Stevens saw Toohey dOlf?l8tairs and 
learned that accused •had bit• Toohey on the left arm and on the back. 
He did not see accused bite Toohey, but later saw the •imprints• on the 
left arm and back. They were fresh bites. Toohey thought he had 
scratched himself• en 7 May 194.3, First Lieutenant John H. Powell, 
Medical Corps, examined Toohey, an:i identified a report of the 
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examination (Ex. P-2). The defense admitted that 11Toohey was bittenll 
but not that accused did it (R. 28-30, 45-46). 

It was stipulated that the value of the two panes of glass 
was 20 cents am that they were issued for use in the military service 
(R. 47). 

b. Specifications 5 and 6, Charge Ia In February Contrera 
was coming down .from the showers with his pants on, but no shirt or 
slioes, 'When accused came out of the latrine with his penis in his 
hand, and rubbed his penis on Contrera's buttocks on top of his pants. 
Accused did not have "exactly an erection. Just in between". In 
January accused~ Contrera had an argument, accused "got sore" be
cause Contrera "kind of got on his nerves" or because of something 

,Contrera "must have said to make him mad", accused attacked Contrera, 
and kicked Contrera in the ribs with his knee. Contrera 1s ribs hurt 
for two months (R. 25-26, 54-55). 

c. Specification 8, Charge Iz In March nothing unusual oc-
. curred between accused a.rd Yates except that they "had a little 
rassling, a little horseplay". Accused did not at any time try to have 
improper relations with Yates. A statement made by Yates to Second 
Lieutenant.Earle E. Garnas (Ex. P-1) on 19 May 1943 was admitted in 
evidence over objection, to attack Yates• credibility, and he was cross
examined by the prosecution. There was •scuffling" and a 11lot of 
horseplay" but no serious intentions. In February accused and several 
others were in the shower and there as some horseplay. Accused "came 
at" Yates but did not place his penis against Yates• rectum. On the 
"night of a blackout" there was some horseplay,' accused and "Private 
Miller" were trying to 11agitate" Yates, am accused jokingly said to 
Yates that he was going to ,"corn hole" him. At no time did Yates be
lieve that accused intended to "have connection" with him, but "lmewt' 
accused was "hasing" him. '!he statement made by Yates to Lieutenant 
Garnas was terribly 11 misconstrued• by both of them (R. 20-24, 31-32). 

The statensnt made to Lieutenant Garnas was substantially aa 
.follows: l'lhenever accused saw anyone without his clothes on he took 
his "cock" in his hand and said "I .am going to corn hole you11 • Some
times he would go through the motioos and touch his penis to the other 
person's rect1,llll. 'lhese persons usually jumped away from him. Accused 
attempted this oo Yates en several occasions. One night during a 
blackout llhen Yates was lying on his bed, accused said he was going to 
11corn hole" Yates, am they started to scuffle. Two or three other 
boys held Yates am tried to turn him 9ver in bed with his back up. so 
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Willison, (These were not shown to be the same occasions as when money 
was offered, end objection was made to this evidence as not idthin the 
Specifications.) Tobar testified that on one occasion~accused tried to 
take Willison' s drawers off, in the room where all the prisoners were, 
but did not succeed (R. 16-17, LB-50, 5J). 

4. The evidence for the defense shows that the fight between ac
cused and Toohey began after Toohey told accused to turn himself in for 
breaking the windOffl. In February on the night of a blackout, Private 
Elton J. Yiller was in the shower with accused and Yates when Tobar came 
in. '!hey were just playii,g, throwing soap at one another and taking 
a bath (R. 73-74, 76-77, 80-81) • 

Accused elected to testify after both sides had rested and 
arguments had been made. His testimony was suQstantially as follows1 
Accused had a 'Wife, and could not go home and look his people in the face 
if he "ever even thought of doing something like that". In the guard
house there was "lots of pla~g around. Horsing ar..Qlllld, rassling and 
all kinds of talk". There was general horseplay an?t "'kidding". Accused 

· did rot commit "anything like that". He was not in the guardhouse in 
November at the time Willison claimed accused offereq_ him money, nor in 
December until 28 December. It was all "just a made-up thing". As to 
the incident in the shower, they were jw,t "kidding around". He never 
even attempted to commit anything like that. He did not break the' 
window. At the time it was broken, accused, Toohey and two or three 
transient Irisoners were in the latrine. It was dark and accused did not 
know who broke the windCJW'. The fight started when Toohey said that ac
cused broke the window, and accused asked him if his conscience was 
bothering him. During the fight Toohey hit accused in the testicles. Ac
cused might have bit him, but did not remember biting him. He was in 
agony. He was kept in solitary confinement continuously after 5 May, 
except !or two da.~ (R: 85-87). 

On cross-examination, accused did not reme11IDer admitting that 
he broke the window, but may have admitted it. He knew he would go in 
"solitary• anyway for .t'ighting, e.nd wanted ·the rest of the boys to get 
their privileges back. Other prisoners had at tines admitted things 
they did not do. He did not offer Contrera any money. On the night the 
lights went out they were playing on Yates•bed. lhey were teasing him, 
and "rassling" with him. Accused did not lq hands on hil'l "with in
tentions of doine anything that way. That is something a dog."WOuldn•t 
don (R. 87-91). ' 

.5. In rebuttal Private Jesse T. Williams, 894th Guard Squadron, 
who looked after the guardhouse and kept it clean, testified that, Hillman 
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(a defense witnes~) had a reputation for not telling the truth, and 
that he would not believe either Hillman or Tobar. He thought Willison 
would tell the truth. Sergeant Stevens did not lmow Hillman I s 
reputation for truth and veracity, nor that of Tobar. First Lieutenant 
Attilio w. Bedont stated that. so far as he lmew Tobar was truthful 
but his character was not of'the best, that Willison was not respon
sible, and that he would not depend on anything Willison said (R. 81-84). 

6. a. As to Specification 1, Charge I, it is shown that accused 
had. a fight with Toohey on 5 May, but it is not shown that accused bit 
Toohey on the back and arm., nor that he struck Toohey in the eye with 
his fist, as alleged. Shortly after the fight, Toohey was seen to have 
fresh wounds on his back and arm, lrlrl.ch appeared to be bites, and which 
were later diagnosed as bites, but there was no direct proof that ac
cused caused these injuries. In the absence of proof that these 
injuries were not present before the fight, it cannot reasonably be in
ferred that they were suffered during the fight. It is shown that ac~ 
cused started the fight am was on top of Toohey at the time when they 
were separated. In the opinion of the Board of Review the evidence 
sustains only a finding of guilty of an assault, in violation of the 
96th Article of War. 

b.. As to Specification 5, Charge I, it· is shown that accused 
rubbed his penis on Contrera' s buttocks at a time 1'hen Contrera had his 
trousers on. This proof is not sufficient to sustain a firrling of guilty 
of an attempt to coxmnit sodomy. Under the circumstances., the necessary 
intent cannot be inferred. The evidence sustains only a finding of 
guilty of an assault and battery in violation of the 96th Article of war. 

c. As to Specification 6, Charge I, it is shown that accused 
kicked Contrera in the ribs, with his lmee. 

£!.• As to Specification 8., Charge I, it is shown that on a 
night in February or March accused and others scuffled with Yates on his 
bed, some of the other men tried to turn Yates <1ver on his stomach and 
pulled his pants partly off; and accused said "be still, be nice, I am 
going to com-hole you". 'lben Miller, Yates and accused went into the 
shower with no clothes on. Accused stood behind Yates, grabbed him, said 
11! am going to com-hole you", made the motions., had an erection, and . 
placed his penis between Yates' legs arrl against his buttocks. The three 
men were laughing and having a big time. Much crude horseplay was com
mon in the guardhouse. 

. 
In other Specifications of which accused was found not guilty 

or as to llhich the findings of guilty were disapproved by the reviewing 
authority, it was alleged that accused committed sodomy per anum with· 

-8-

http:lrlrl.ch


(329) 

Yates, in February (Spec. 2, Chg. I), that he committed an assau),.t on 
Yates 'With intent to conunit sodomy by attempting to turn 'Yates on his 
stomach, in March (Spec. 7, Chg. I), that he committed an assault on 
Yates with intent to commit sod.onrv by s¢ng to him "I am going to 
corn-hole you", in April. {Spe'-• 9, Chg. I), and that he committed an 
assault on Yates with intent to commit sodomy by saying to him "lay 
still, be nic~, I am going to hole you", in March (Spec. 10, Chg.I). 

It is obvious that the testimony with respect to what occurred 
on Yates' bed applied to Specifications 7, 9 and 10, Charge I, rather 
than to Specification 8, Charge I. 

. As to ffllat occurred in the shower room, the trial judge advo
cate stated that "as far as specification 2 is concerned, we have the 
direct testimony of Private Tobar, proving the allegations in that 
specification, although he did not testify that White •s penis was 
actually inserted into Private Yates" (R. 33). ·specification 2 alleged 
an offense in February and Specification 8 alleged an offense in March. 
The testimony of Tobar and Yates was directed to the month of February. 
It is therefore apparent that this testimony was applicable to Speci
fication 2, Charge I, rather than to S!fecification 8, Charge I~ 

. . 
In the opinion of the Board of Review the evidence does not 

sustain a finding of guilty of Specification 8, Charge I. 

e. As to Specification 2, Charge II, it is shown by the 
testimony-of Willison that on several occasions in December accused 
offered him money "to commit sodomy with him". Accused was in the guard
house in December cnly on and after 28 December. Lieutenant Bedont, a 
witness for the prosecution, testified that Willison was not respon
sible and that he w<;uld not deperxi on acything Willison said. Willisonts 
testimony was in general terms only, am gave no· details of the alleged 
incidents. He was permitted to testify as to efforts of accused. to 
remove his pants and drawers ori other occasions, which testimony -was not 
applicable to any other Specification, am. was highly prejudicial to the 
rights of accused with respect to Specification 2, Charge II. The 
testimony as to the reputation of the accused in the guardhouse as a 
sodomist was improperly admitted at the beginning of the trial and was 

· highly prejudicial. to the rights of accused under Specification 2, Charge 
II. 
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"The rule is that the reception in any substantial 
quantity of illegal evidence must be held to vitiate a find
ing of guilty on the charge to which such evidence relates 
unless the legal evidence of record is of such quantity and _ 
quality as practically to compel i.~ the m;i.nds of con
scientious and reasonable men the finding: of guilty. If 
such evidence is eliminated from the record and that l'lhich 
remains is not of sufficient probative force as virtually to 
compel a finding of guilty, the finding should be disapproved. 
C.M. 130415 (1919). 11 (Die;. Op. JAG, 1912-30, sec. 1284; CM 
237711, Fleischer). 

In the opinion of the Board the evidence is not of such 
quantity and quality as practically to compel in the minds of con
scientious and reasonable men the finding of guilty, that the substan
tial rights of the accused were injuriously affected by erroneous ad
mission of the prejudicial testimony and that the evidence does not 
support the findiq:; of guilty of Specification 2, Charge II. 

_ f. As.to Specification 3, Charge II, the only evidence that 
accused broke the wirdows is contained in the confession of accused and 
a hearsay statenent of ·roohey"' The confession was obtained at a time 
when accused had not been advised of his rights and l'lhen accused, as 
one of a group of prisoners, had been told that restrictions which had 
been imposed would be "kept up until the guilty man confessed". Under 
the circumstances the confession was not voluntary. 

I, 'W~-€.n the prosecutioo rested at the first session of the court 
on 25 June, the court denied a motion for findings of not guilty on 
some of the Specifications, continued the case, and directed the prosecu
tion to reopen the case and submit any other evidence available at a 
later date. Vlhen the court' reconvened on 30 June, the prosecution was 
permitted, over objection, to recall the principal witnesses and 
practically to retry the 'Whole case (R. 34, 36-37). 

Although the court permitted the prosecution.to go beyond 
proper limits in repeating testimony 'Which had been developed at the 
first session of the court, the Board is of the opinion that the sub
stantial rights of accused were not prejudiced thereby~ 

8. The recor<i recites that the trial judge advocate submitted evi-
dence of a1e previous conviction of absence without leave from 11 · 
December 1942 to 28 December 1942. No evidence of previous conviction 
is attached to the record. The accompanying papers, however, contain a 
certificate of the previous conviction referred to above, 
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There is attached to the record a letter 1'rc10. accused re
questing clemency. 

9. The ma.xi.mum limit of punishment on conviction of an assault 
under Specification l, Charge I and of assault and battery under 
Speci.f'ications 5 · and 6, Charge I, is dis.honorable discharge, total 
for!eitures and.coni'inement at hard labor for one year and three 
months (lJJ:M, 1928, par. 104~). 

10. The charge sheet shows that the accused is 25 years or 
age, was inducted 17 November 1941, and had prior service from 12 
Januaey 1938 to 26 Mq 1940, 1'rom llhich he was discharged with a 
character or "Very Good"• · · · .,. 

ll. For the reasons stated the Board or Review holds the record 
of trial legally insufficient to support; the !indings or guilty o1' 
Specificatipn 8, Charge I, of Specifications 2 and 3, Charge II, and 
of·Charge IIJ legally sufficient to support only so much or the !ind
ing of guilty of Specification l, Charge I as involves a finding of 
guilty of an assault 1n violation of the 96th.Article or WarJ leg~ 
sufficient to support only so much of the finding or guilty o1' Speci
fication S, Charge I as involves a finding or guilty of an assault and 
battery, 1n violation at. the 96th Article or War; legally sufficient 
to support the approved findings or guilty o! Specification 6, Charge 
IJ and legally sufficient to support only so much·of the Hntence aa 
involves dishonorable discharge, total for!eitures and confinement at 
hard labor for one year an~ three months. 
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1st Inde 

2 8 AUG 19!3Yfar Department, J.A.•G.O., - To the Comnanding · 
General, Third. Air .Force., Tampa, Florida. 

i. In the case of Private Carl E. llhite (.34].6.3572), 894th 
Guard Squadron, I concur in the torego1ng ·holding of the Board of 
Review, and for the re:-. .:1ons therein stated recommend that the :tind
ings of guilty of Spe~if1cation 8, Charge I, of Specifications 2 
am .3, Charge II, and of Charge II be disapproved, that only so 
much of the finding of guilty of Specification l, Charge I as in
volves a finding of guilty- or an assault, in viola.ti.on of the 96th 
Article ot.Jlar, and only so much of the finding of guilty of Speci
fication S, Charge I as involves a finding of guilty'of an assault 

. and battery, in violation of the 96th Article or War, be approved, 
am that only so much of the sentence as involves.dishonorable dis
charge, total forfeitures and confinement at hard labor for one year 

. arxl three months be approved,.· Thereupon yo1:1 will have authority- to . 
order the execution of the sentence, 

2. When copies of the published order in this case are· for- ..· 
warded ,to this office they shcw.d be accompanied by the :roregoing. · 
holding and this ~orsement. For convenience of reference and t·o 

. facilitate attaching copies or ,the published order to the record in 
this case, please place the file number of the record in brackets at 
the end of the· published order, as follows a·. · · · · 

(CM 2.38696). 

T. H. Green, 
Brigadier General, U, s. >.nq, 

Acting The Judge Advocate General. 
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WAR DEPAR'MNT 
· " Anrr Serri.ce Farou 

In the ortice ot The Judie .Advocate General. 
Wuhirigton,D.c. 

(3.33) 

SPJGH ~\ ! AUG 1943. .
CM 2387'11 

UNITED STATES ) lO'l'H ARKCREI> DIVISION 

l 
) 

Trial b;r o.c.x., convened 
at Tennessee KaneuTer Area, 1 

Private JAlfSS C. LI'l'TIE Tenneasee, 24 JuJT 1943. 
(J.406)169), Compaq D, . ) Dishonorable dillcharge., 
5Sth Armcred Engineer Bat total forfeitures and con
talion. ~ finement tor tiff CS) 19ars. 

) Penitentiary'. 

HOLDDIO b;r the BOARD OF REVIEW 
HILL., mIVER arxl LOT'!ERHOO, Jud&• .Adv'ocatea 

. 1. 'nle record o! trial in the cue o! the soldier named &ban 
has been examined by the Board o! Review. 

i. The accuaed was charged with desertion and•• town p.ilt7 
o! absence without leave trca abollt 8 June 1943 to aboll'I. 19 JuDB 1.943. 
He was sentenced. to dishonorable discharge, total torf'eituree and oon• 
finement at hard labor tor five ,.-ean. 1'he reviewing authority ap
proved the sentence, designated the Federal Penitentiary, J.tlanta, 
Georgia, as the pl.&ce of continement and tornrded the record ot tr1&l 
for action unda1:' .Article of War 50, • 

.3. Theo~ question requiring conaid.eration is tbs deaignatian. 
of a penitentiAr,y as the place of confinemnt. 

Ocnt'inem.ent in a penitentiar;r in this cue 1a not authorized. 
by the 42nd .Article ot war. The ottensa of absence without lea.ft 1e 
not punishable by ccatinemant in a penitentiar,y tor IION than one 19az, 
b,y some statute ot the United States of general applicaticn within the 
continental United States, excepting section 289., Penal Code ot the 
tJnited. States, or bT la' of the Diatrict ot Coluabia. 

· 4·. There 1e no ~mum limit at punishment for abaenca w:lthw\ 
lean comitted after l December 1942 (Ex. Order 9267, 9 Jlor. 1942). 

5. For the reasons stated, the Board ot Rev.ln holds the r.o~ of 
· tr1a1 legallT sufficient to aupport onll' lio 111cb at the •ant.nee u 
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involves d.18honor&ble discharge, torteiture ot all pq and allowances 
due c,r to becoae due, and confinement at bard labor fc,r five 79ar•, 
·1n a place other than a· penitentiuy, Federal correctional institution, 
or retons&t01'7• · · 



( 

·(335) 
1st Ind. 

War Department., J .A.G.O • ., l '1 AUG 1943 - To Camnanding General., 10th 
Armored Division., Tennessee Maneuver Area., APO 260., c/o Postmaster., 
Nashville., Tennessee. 

l. In the case of Priv.ate James c. Little (J.4063169), Company D, 
55th Armored Engineer Battalion, attention is :invited to the foregoing 
holding or the Board or Review that the record ot trial is legally 
sufficient to support only so much or the sentence as involves dishon
orable discharge., forfeiture of all pa:y and allowances due or to become 
due, and confinement at hard labor for five years in a place other than 
a penitentiary, Federal correctional institution., or reformatory., 'Which 
holding is hereby approved. Upon the designation of a place or confine-

_ment other than a peniten~iary., Federal correctional institution., or re
formatory., you will have authority to order the execution oi' the sentence. 

2. Attention is invited to the fact that the last digit or the 
serial number or the accused is stated in the action as •on llhereas it 
appears in all other places in the file as n9n. 

J. Yfuen copi~s of the published order in this case are 'forwarded to 
this office they should be accompanied by the foregoing holding and.tnis 
indorsement. For convenience of reference and to facilitate attaching 
copies of the published order to the record in this case., please place the 
file number of the record in brackets at the end of the published order, 
as f ollcnY's s 

(CM 238707) • 

~on~. Cramer.,. 
:Major General, 

The Judge Advocate Gen4-raJ.. 

-.3-
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WAR DEP.ARTMENT 
A:rr:.r:r Service Forces (337)

In the Office of The Judge Advocate General 
Washington, D.c. 

SPJGN 
·~ f ... , 

CK 2387.58 0 s p,ur: \'::n)..... ' ... 

UNITED STATES THIRD AIR FORCE 

v. Trial by G. c. M., convened 
at ~sdale Field, IDuisf.ana, 

Second Lieutenant WALTER P. ) 7 July 1943. Dismissal, total 
JOHNSON, JR. (0-731072), Air) forfeitures and confinement f'or 
Corps, 474th Bombardment ) six (6) months. 
Squadron, .3.3Sth Bombardment ) 
Group. ) 

l 

OPINION ot the BOARD OF REVIEW 

CRESSON, LI~OllB and SLEEPER,·Judge Advocates. , 

1. The record ot trial 1n the case ot the o!f'icer named above 
has been examined .by the Board ot Review and the Boa.rd sul:md.ts tb:le, 
its opinion, to The Judge Advocate General. · 

-
2. The accused was tried upon the tol.l.owing Charge and Spec1f1ca-

tions 1 

CHAR.GEi Violation ot the 64th .Article of' war. 

Specification 11 In that Second Lieutenant Walter P. Jolmson, 
Jr., 474th Bombardment Squadron (M) ·W', .3.3Sth Bombard-

. ment Group (M) W', Barksdale Field, IDuisiana, having 
received a lawf'Ul. command from captain FRAN!: B. CHAPPELL, 
his superior of'i'icer, to i'ly as bbardiei-Navigator on 
a navigation mission, !lay' 2, 1943, did, at Barksdale Field, 
Louisiana, on .or about May" 2, 1943, will~ disobq 
the same. 

Spec1fi.cat.ion 21 . In that Second lieutenant Walter P. Johnson, 
Jr., 474th Bombardment Squadron (ll) W, 3.3Sth BombardmEllt 

http:sul:md.ts


(.338) 

Group (M} AJi:F I Barksdale F.i.eld, Louisiana, having received 
a law1'ul. corranand from Captain DAIE S. SEELS I his superior 
officer, to fly as Bombardier on a regularly scheduled 
bombing mission, April 191 1943, did, at.Barksdale Field, 
Louisiana, on or about April 19,. 1943 Ydl.li'ul.ly disobey 
the same. 

He pleaded V)ilty to, and was found guilty of, the Charee and Specifi
cations thereunder. Evidence of one previous conviction for absence 
without leave, in violation of Article of War 61, was introduced. He 
was sentenced to be dismicsed the service, to forfeit all pay and 
allowances due or to become due, and to be confined at hard labor at 
such place as the reviewine authority r:nay direct for ten years. The 
reviewing authority approved only so much of the sentence as·provides 
that the accused be dismissed the service, to forfeit all pa.y and 
allowances due or.to become due, and to be confined at hard labor for 
six months, and forv1arded the record of trial for action under Article 
of :/ar 48. 

3. The evidence for the prosecution shows that on 1 April 194), 
the accused was transferred to the 335th Bombardment Group (M}, Army Air 

. Base, 3arksdale Field, Louisiana, and was there assigned to the 474th 
Bombardment Squadron. At about the same time, the Commanding Officer 
of the 335th Bombardment Group received a letter, relative to the accused 
and bis transfer, from the Headquarters, Third Bomber Command, "By command 
of Brigadier General Parker", containing the following statements& 

"Second Lieutenant, ::alter P. Johnson, Jr., 0-731072, Bom
bardier, is being transferred to your command on Third Air Force 
orders and will report to your command approximately April 1. 

11Upon his arrival at your hsadquarters, Lt. Johnson will be 
given a refresher course in bombardiering and immediately assigned 
to a combat crew • 

. . "The Commanding General, Third Air Force, desires that Lt. 
Johnson be placed in a combat crew that is to depart. for .foreign 
duty.as soon as possible after reporting to your headquarters." 

. ' 
. In response to the order directing his transfer, the accused 

reported to the Adjutant of the 474th Bombardment Squadron on 1 April, 
and on the same date suanitted a letter requesting to be relieved .from , 
his duties of a flying officer, and to be assigned to other duties. This 
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letter was returned to the accused :for formal correction, and was re
submitted on 3 April. Subsequently, the request was officially refused (R. 
6-101 16; Ex. D). 

On or about 8 April Captain Frank B. Chappell, the Commanding 
0:fficer o:f the 474th Bombardment Squadron, talked to the acc,1sed con
cerning the instructions which had been received directing that the accused 
be given a refresher course on .flying and explained to him the content of 
the letter quoted above. Following this con:ference the accused was given 
a refresher course in ground training and1 on 19 April he was ordered by 
his operations of.ticer, Captain Lale s. Seeds, to £ly as a bombardier on 
a regularly scheduled flight. The accused failed, hcmever1 to take part 
in this flight and when questioned by his operations officer as to wey he 
had not obeyed the order I he replied that "he had no Je gitimate excuse" 
(R. 4-5, 6-10) • · 

A day or two later the accused was called before Captain Chappell 
1 

and asked if he, the accused, remembered their discussion concerning the 
instructions which had been received from the Commanding General, Third 
Bomber Command, directing· that the accused be given a refresher course in 
bombardiering. The accused replied that he remembered the conversation. 
Captain Chappell then asked the accused wl'zy' he had not complied with the 
orders given to him. To this question the accused replied that "he was 
afraid to~ and he did not intend to fly in any type of aircraft on any 
type of mission"(R. 6-7). 

Thereafter, on 1 May 1943, the accused was given an order by 
Captain Chappell, both orally and in writing, directing the accused to 
fly as a student bombardier-r.avigator on a navigation mission on 2 May 
1943. The accused acknowledged _receipt of this order by first indorsement 
but failed to comply therewith. The accused was thereupon directed .to 
explain by indorsement why he had not complied lli.th the previous order, to 
which he responded as follows: 

"l• In compliance with 3rd Ind., no excuse is offered , 
for failure to comply lli.th basic communication dated.May 11 1943.• 

At the time above indorsement was written the -accused stated orally that he 
had not obeyed the order because he was afraid to flyI and that he did not 
intend·to £J.y (R. 12; Ex. A, B1 and c). . 

I 

The investigating officer, who had questioned the accused prior to 
this trial, testified tha.t the accuse_d, a!ter having been wanied of his 
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·rights to remain silent, had stated that he was entirely aware of the 
:f'act that he had been given orders to fly, and that he had not obeyed 
those orders because he was afraid to .fly. The accused had al.so stated 
that because o! his !ear of flying he felt that he should be reclassified. 
and not forced to .fly (R. 10-ll.). 

. Captain Daniel 14. Greene, a medical o:f'ficer, testified that 
he examined the accused about the 24th or 25th of April, and that he bad 
town. no organic reason ,my the· aocuaed ·should be unable to .fly. Further
more, he testified that he found no evidence of a nervousness or mental 
disorder which would incapacitate the accused as a :f'zying officer. The 
witness expressed the opinion the accused bad not manifested any of the usual 
signs of a man who is afraid to ~ (R. 17-18). • 

4. The accused testified that on the occasions specified he had re
ceived camnands £rom Captain Seeds and Captain Chappell. to participate in 
tlyiilg training as a bombardier-navigator, and that he had rlJ.lfuJ.ly and 
deliberately disobeyed those orders. He testified further that be had 
previously told his squadron camnander that he had not n.own because he 
l)ad a definite fear of ~, and because he was so nervous when flying 
that he felt he could not "do the job"• He testified that this !ear bad 
developed eight or nine months previous. He explained that he bad 
attended 1'1ying school and had earned one hundred or one hundred fifty 
hours of 1'1ying time, and had passed all the tests required of a .t'~ 
officer. Ha stated, however, that i'or about six months prior to bis 
transfer. that he had been assigned to duties on the ground. He explained 
further that· while in school as a student bombardier he had not felt 
"entirely at ease• but that he bad thought he would get over his nervous
ness. He stated •I can•t explain it, I had a definite .fear of .t'~ but 
I did not i'eel good about it at all•. He further testified that just 
prior to his transte?? he had talked with General Parker who had told him 
he would be reclassified "as an officer or as a private", the accused 
statiDg then that be did not recall what type o.t' classification General 
Parker had indicated would be made for him but that General Parker had 
told hill that he, the accused, would not be required to .r.cy. He re.f'used 
to explain what he was afraid of other than that he had na veey defin1te 
.fear of !lying" and was ·nafraid or the whole works" (R. 19-22). 

. 5• Specification l alleges that the accused w1ll.tully d:isobeyed 
the lawful order of Captain Frank B. Chappell, bis superior o:f'ficer, to 
fly as a bombardier-navigator on a navigation mission on 2 May 1943. 
Similarly, Specification 2 alleges that the accused will..f'ul.ly disobeyed 
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the lawful order of Captain Dales. Seeds, his superior officer, to fly 
as a bombardier on a regularly scheduJa d bombing mission on 19 April 
1943. 

The fl.ndings of guilty of each of the above Specifications., 
and of the Charge, are sustained not only by the a~cused•s plea o.t 
gu:ilty, but by the uncontradicted evidence presented'by the prosecution 
as well as the testimony of the accused b:ilnself. In an apparent effort 
to present facts in mitigation or extenuation of his conduct the accused 
testified that he had disobeyed the orders in question because he was 
afraid to fl:y. In evaluating the extenuating character of this testimony, 
it must be observed that the accused professed a fear of flying o~ 
after he had acquired credit for a hundred or a hundred and fifty hours 
of flying time, and only a few days after he had been informed that he 
was to receive a refresher course in flying preparatory to his being 
assigned to combat duty abroad. In the face of such facts, the fear 
professed by the accused appears to be rooted in a reluctance to face 
the hazards of combat rather than in fear of aerial. navigation. Thia 
being true 

"Fear and Guilt 

Are the same things, * * ~ 1 

and the !ear of the accused reveals a ~ ;rea more ignominious than do 
the o.ti'enses o.t which he was charged. 

6. The records of the Office of The Adjutant General show that the 
accused is approximately 28 years of age; that he was inducted into the 
service 18 June 1941, that he completed the course of instruction as a 
bombardier-cadet and that he was commissioned Second Lieutenani., Air 
Corps Reserve, on 25 September 1942. These records show also that on 
22 January 19431 he was tried by a general court-martial for the offense 
o.t absence without leave, in violation of Article of 1Jar 61, and that he 
was sentenced to be reprimanded, to be restricted to the limits of his 
post thirty days, and to forfeit $57.24 of his P.V• 

7. The court was legally constituted. No errors injuriousl:y 
affecting the substantial rights of the accused were committed during 
the trial. · In the opinion of the Beard of ~'ieview, the record of trial 
is legally sufficient to support findings. of guilty and the sentence and 
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legally sufficient to warrant confirmation thereof. The sentence of 
dismissal is authorized upon a conviction of a violation of Article of 
','iar 64. 

~Y;:::)~ Judge Advocate. 

~ c°~udgo Advocate. 

~udgo Advocate. 
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SPJON 
CM ~8:7~8 

l.st Im. 

War Department, J • .A.. G. 0 • 1- SEP (943 - To the Secretarr· ot 'Ware 
, 

le Herewith transnitted !or the action ot the President are·the 
record ot tri.al and the opinion of the. Board ~· Review in the case ot 
Second Lieutenant Walter P. Johnson, Jr. (0-731072), ,.ur Corps, 474th 
Bombardment Squadron, 335th Bombardment Group.· 

2. I concur in the opinion 01' the Board of Review that the record 
0£ trial is legally sufficient to support the find:iJlgs and the sentence 
as approved by the reviewing authority and to warrant coni'i.mation thereof. 
I recommend that the sentence be con.firmed, but in deference, however, to. 
the expressed desire 0£ the reviewing authorit7 that ·the accuseli be dis
missed the service only, and that be be given an immediate opportun:1t7 to 

· redeE111·. h:ilnselt .through enlistment, or by his service !ollowirig induction, 
I recommend further that the confinement and forfeUures be remitted, and · 
that the sentence as thus modified be confirmed and carried into execution. 

3. Consideration has been given to letters concerning the accused 
£rom Mr. Garrett Whiteside addressed to Colonel John Jl. Yeir dated 29 July' 
1943 and from Major General St. Clair Streett addressed to The Judge Advocate· 
General, dated lO August 1943. · 

4. · I:nciosed are a draft of a letter .for· your signature, transmitting 
the record to the President for his action, and a 1'orm o.t .Executive action 
designed to carry into effec£ ·the foregoing recommendation, should such 
action meet 'With your approval~· ·· 

~ .· ~ ._ ~o--·-·--
Myron c. Cramer, 

Majo:t" GE11eral, · 
The Judge Advocate General• 

5 InQlse 
Incl. 1 - Record of tria1 
Incl. 2.- nrt. of ltr. far 

sig. Sec. of r.ar~ 
Incl. 3 - Form of .Executive action. 

·Incl. 4 - Ltr.; :tr. Mr. ·Cie.rrett 
1fhiteside, 29 Ju1y-1943. 

Incl. S. - Ltr. :tr. Major Gen. st• 
. Clair Streett, 10 Aus• 1943; 

{Sentence conf'im.ed but confinement and forfeitures remitted. 
G.C.K.O. 'Z'/6, 29 Sep 1943) 
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WAR DEPARTMENT 
Arm::, Service Foroes 

In the Offioe ·ot The Jooge .Advocate General 
. Washington. D.C • (345) 

. SPJOK 
CM 238771 

2 3 SEP 1943. 

UNITED STATES ) XII CORPS 
) 

v. ) Trial by G.C.M., oonvened at 
) Canp Butner, North Carolina, 

Second IJ.eutenant ROBERT 23 July 1943. .Dismissal. ' 
L. LINEBERGER (0-1180586), ~ 
Field Artillery• ) 

. - OPINION of tha BOARD OF REVIEN 
LYON, HILL and ANDREWS, Judge Advocates. 

1. The record of trial in the case of the officer :named above ha.a 
been examined•by the Board of Review and the Board submits this• ita 
opinion; to The Judge Advocate General. 

2. Accused was tried upon the following_ Charges and Speoi.fioationaa 
. . 

CHARGE Ia Violation of.the 95th Artiole of War. 

Speoificationa In that Second IJ.eutenant Robert L. Lineberger, 
· Two hundred and Sixty Ninth Field Artillery Battalion, Camp · 

Butner, North Carolina, wa.s at North Durham, North Carolina, . 
on or about June 7, 1943, in a'publio place, to wit. a yard 
adjoining a house on Glendale Street, Durham, North Carolina, 
disorderly while in uniform.. 

CHARGE Ila Violation of the 96th Artiole ot War. 

Specifications In that Second IJ.eutenant Robert L. IJ.neberger~ ., 
Two hundred and Sixty Ninth Field Artillery ~ttalion, .Camp 
Butner, North Carolina, did, at North Durham, North Carolina, 
while in uni.form, on or about June 7, 1943, in a public 
place, to wit, a yard adjoining a house on Glenda.le Street, 
Durham, North Carolina, wrongfully attempt to have aexual 
intercourse with one, Lucinda Crews. 

Re pleaded not guilty to and waa found guilty of the Chargea and SpecU'ioa
tions. No eudenoe of previous convictions was introduced. He wu a entenoed 
to diamiual. The reviewing; authority approved the sentence and lorwuded 
the record·or trial for action under Article or War 48. · '' 
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3. Summary of evidence • 

. The witnesses for the prosecution were H. Wade Carlton, a policeman 
of Durham, North Carolina (R.10); Lucinda Crews, the colored girl allegedly 

· involved; Egbert G. Rigsbee, a taxicab driver living in Ea.st Durham (R.38); 
and Staff Sergeant Everette R. Sandifer, 1lilitary Polioe Detachment, 
Station Complement, Camp Butner, North Carolina. 

At about 12115 or 12130 a.m., 7 June 1943, Carlton and Rigsbee, who 
were standing outside a service station at Chapel Hill and Mangum Streets, 
Durham, North Carolina, sa.w accused, a white officer, and Lucinda Crews, 
a colored girl, talking together on the sidewalk (R.10,11,15-17,21,23,38, 
39,43-46). It appeared to these witnesses that accused handed something 

· to Lucinda, which she put in her pocketbook (R.11,18,39,45). Luoinda 
and accused then walked along Mlngum Street to Corporation Street, thenoe 
to Glenda.le Street. Carlton and Rigsbee followed them in.the ca.r, with 
the lights off• .Apparently they walked separately part of the way, but 
were together at the corner of Glenda~e and Corporation Streets (R.11, 
12,18-20,21,22,24-26,28-31, 39,40,46,47,49,50). Accused we.a in the uniform 
of a lieutenant (R.28,48). There was a wet spot .on the front of his trousers 
and also on the back of the girl's dress ·(R.13,17,32,33,48,49)• 

.A. bright street light was located at the corner of Corporation and 
Glenda.le Streets and there were a number of people in the neighborhood, 
which was in a colored section of the town (R.12-15,20,37,41,42,51). 
Rigsbee parked the car a little distance away (R.32,54)~ 

After conversing briefly, accused and Lucinda walked down Glende.le 
Street past a house, and then left the sidewalk and went between two 
houses (R.12,15,29-31,40,41,51). Carlton descended from the oar and 
followed them (R.30,31,41). He· testified that they were not fa.r ?rom 
the street and that he had a plain view of them (R.14 ). The girl was 
leaning back-ward against the house, and had her dress pulled up (R.12,14, 
35). Accused had his "private" out, was •up against• Lucinda, and wa..s 
atrying to make connection between his private and her organ• (R.12,14, 
35,36). Carlton did not know whether accused succeeded in making a.n entry, 
but believed that he did not (R.12,37). Aooused put hie •private• baok in 
his trousers, the girl put her dress down, and they ca.me out to the sid•
walk, where Carlton was standing (R.12,37). -Accused's trousers were un
buttoned (R.32). 

Carlton asked accused what he had been doiu"g "back there", to whioh 
accused replied that he had followed a couple of white soldiers and the 
girl, and was "doing a little investigating• (R.12,128). In response to 
Carlton's inquiry whether it was oustoma.ry to investigate with his 
"pri'v:a.te" out, accused said that he hAd been urinating. At no time did 
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-
.Carlton see accused urinate (R.13.,128). Carlton told aoouaed to button hil 
trousers, and a.ocused did so (R.12.,32.,128). Both accused and Lucinda were 
put into Rigsbee'a car and driven to the police station {R.12.,~.,128). 
It was then a.bout 12 a45 a..m. (R.132 ). 

Lucinda. Crews, obviously a colored girl of low intellect, testified 
that on the night in question she met accused on Fayetteville Street near 
the White Rook Baptist Church, which was "not so close• to the oorner of· 
Mangum and Chapel Hill Streets· (R.63-65,68,71,72). She denied receiving 
any money from accused (R. 70). They went back of the church, where she 
stood against the wall of a house (R.59,66.,70). She saw accused urinate 
(R.71.,72). He came olose to her, with his penis in his hand, took hold 
of her, and tried to have sexual intercourse with her (R.58,59,62,63,65., 
67,69). Her dress wa.s down, but wa.a short (R.60). Although a.t one point 
in her testimony·she said that a.caused did not .att~pt to do a.rzything to 
her, that she saw no pa.rt of his body, and that his trousers were not 

. · open (R.61,69 ), she confirmed her previous statements after she had been 
assured that no ha.rm would come to her and had been-asked to tell the 
truth (R.61,62). 

Reverting to the trip to the polioe station, accused begged to be 
turned loose, stressing the embarrassment to his family which otherwise 
would result (R.128,137,138). He repeated his plea to Carlton and Sandifer 
at the police station., admitted that he had been drinking, and added that 
he was sorry if he had done anything wrong (R.129,134). He also expressed 
a desire that· they shoot him or lend him a gun so that he could commit 
suicide (R.134). ' 

· Carlton and Sandifer testified that it wa.s apparent that accused had 
been drinking. Sandifer said that accused was not drunk., whereas Carlton 
said that he was not sober, but that "he wasn't so drunk. either• (R.14.,34., 
75,130,131,133). They agreed upon the following symptomaa His breath 
smelled of alooholf his eyes were bloodahot; he wa.a staggering slightly 
(R.14.34,130-135). Carlton said that aocused's speech was not thick. but 
that he was more talkative than a person in a norm&! condition (R.34.,130., 
132 ). According to Sandifer, accused was coherent in his conversation and 
a.sked some questions relevant to the offense (R.133) •. 

· A second lieutenant and several enlisted men of accused's organiza
tion testified for the defense., the defense counsel explaining that th•ir 
testimony was given in order to prove that accused was too drunk to form 
the intent required for con~otion of e.n attempt (R.77). 

According to the testimony for the defense. accused and Seoond 
Lieutenant Robert G. Gould met in the Hotel Washington Duke in Durham 
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about 8 or 8130 p.m. They had some wine there and a bottle ~f beer at 
a resor~ down the street, and then went to the Blue Bird Inn, where they 
joined a party of noncommissioned officers (R.78,79,84,89,95,96,102,109, 
110). 1"lhile there, accused had several drinks of whiskey, wine, and 
beer (R. 79-82,84,85,89,90,95,98,102-104,110,ll2). Accused danced a few 
times (R. 79 ). 

They left the inn at ~bout 10 or 10130 p.m. and drove back to town, 
where Lieutenant Gould left them (R.80,82). Lieutenant Gould,stated that 
at this time accused was "feeling pretty good 11 

, but was not "completely" 
~intoxicated, and acted as .though he knew where he was boing (R.80,83). 

He was not staggerint;, but talked more loudly than usual (R.82 ). 

'rhe party, minus Lieutenant Gould, proceeded to the Village Inn, 
and during the trip accused had a. drink of whiskey from a bottle (R.85, 
95,103,104,110). At the Village Inn, ~ccused drank a couple of bottles 
of beer (R.85,86,96,99,111). They rode back to town and let accused out 
near the Washin{;ton Duke Hotel (R.86,93,96,97,106,107,lll-113). Accused 
said that he was going to try to find something to eat and then return 
to camp (R.107). 

One witness testified that immediately before accused entered the 
Villat;e Inn, he tal~ed a little faster than usual, was 'a little more care
free than usual 11, and was not "exactly" sober (R.103-106). The other wit
nesses, testifyinc to his condition:at the end of the festivities, indicated 
in general th~t he was slightly under the influence of liquor (R.86,90,97, 
~a,100,111,112). He was not s~aggering and showed no symptoms of intoxica- · 
tion beJond talking more than us1.1al (R.86,90). 

Accused testified that he left Camp Butner at 2 p.m. 6 June 1943, 
reached Durham about 3 o'clock, had a couple of beers, and called upon 
some friends who lived out of town. Returning; to Durham about 6 o'clock 
he had two beers and then ate dinner at the Washin€:,-ton Duke Hote 1, ao
companyint; the rr.eal with two glasses of wine. After dinner he took a 
walk. He returned to the Washington Duke Hotel about 8 o'clock, had a. 
glass of wine, met Lieutenant Gould, had two glasses of wine and two bottles 
of beer v:ith him, and then went to the Blue Bird Inn, arriving between 8130 
and 9 o'clock. After partaking of two glasses of beer at the bar, he and 
Lieutenant Gould joined the aforementioned enlisted men. During thi~ phase 
of the eveni_ng's activities, accused had three or four drinks of whiskey 
(each a little more than a "shot"), two i;lasses of beer, and a glass of 
wine. 

From the Blue Bird Inn, the party went downtown, accused partaking of 
a· drink en route. At t.11is time he was "feeling pretty well II and was be
coming ·intoxicated. He accompanied the pru-ty to the Village Inn, where 
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he dra.nk three bottles of beer. !haa.th•,P•l"t7 w.nt·•owa1;own. 

Accused did not remember where ha, •got off• dmtown, but judged · 
it ti> be near the. Wa.shingt9n Dulce Hotel (R.ll5•119,12i,124). He started . 
walking a.nd by this time h!.d "Qecome •re.a.lly hazy". He recalled having a 
desire to urinate a.nd going behind a.house. He did not reoolleot the · 
looa.tion of the house nor wa.a he oertain whether or not he urinated, 
although in part of hia testimony he asserted that he·did. However, hi, . 
wa.s.oertain that when he went baok of the house, no one was with him (R.119, 
120,124,126). 

He did not recall meeting Lucinda Crews, although he did remember that 
someone spoke to him (R.119,125). He remembered being accosted a.nd plaoed 
in a oar, but did not know .who was in the oar or whether anyone else was 
placed there with himJ nor ..,-as he aware that it was a police oar (R.119, 
120,122,123,125-127). He testified that he went to sleep in the oar and 
remembered nothing further until the next morning (R.120·122). However, 

· he stated in a subsequent part or his t6stimony that he' recalled some 
sort of conversation at the police station, although he remembered neither 
whom it was with nor what it concerned (R.127). The first time he remem
bered meeting Lucinda Crews was on the following day in the police station, 
at which time she failed to recognizf him (R.121,122). 

In a.ddition to his a.ocount of the evening's a.ctivities, accused 
stated that he realized that he had ma.de a big mistakeJ that he had 
learned a lessonJ and that he believed he could prove his worth.in the 
Army. He alaio stated that he was a Southerner and native of North 
Carolina, and that the white people of that section do not mix with the 
oolored people. He a.o.ded, •1 oannot imagine wh¥ I put myself in that 
position" (R.127i). · . ' . ' · - , 

4. The testimony of Carlton and Lucinda Crews corroborated in 
certain: particulars by Rigsbes, proves beyond the shadow of a doubt that 
a.t the place &Ild time alleged, accused attempted to han sexual intercourse 
with Lucinda Crew•, a colored girl. Despite the obviously low intellect 
of the girl and her faulty reoollectio~ of.the pla.oe where the attempt 
took place, there is no rea.aon to disbelieve her testimony with reference 
to the salient taots, - especially iti view' ot the oorroborative testilllOny
~Catlt®. · .. 

Disorepanoies in detail between the testimony ot Carlton alld Rigsbee 
in no·~ discredit them.· It is a well•known.psyohologioal fa.ct.that no two 
witneaaes see everything in preohely the same light. 

The derenae witnesses lend ·at"ngth to the prouoution.'• case, for 
their description ot aoouaed at the oloee of hi• orgy-is not th~t ot a man 
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whose powers of reoolleotion have vanished. The Board of Review has no 
diffioulty in finding that accused, although somewhat intoxicated, knew 
what he wa.s doing ~d did it intentionally. The looale of the offenee, 

· close to a public thoroughfare and within.sight of passersby, may properly 
be .termed a public pla.ce. 

The conduot of accused sufficiently offended public deoency and 
propriety to constitute a· violation· of Artiole of War 95 C«inthrop, 

·Military Law and Precedents, 2nd ed. rev., P• 718). · 

5. Certain questions of law merit our oonsidera.tion• 

.a.. The defense moved to strike Charge II and its Specification upon 
the ground of duplication. The court overruled the motion (R.4-6,76,77). 
The court ruled correctly. A:n officer ma.y properly be convicted under both 
Articles of War 95 and 96 on the same fa.eta (M.C.M.,1928, P• 224, note to 
A.W.95). Since accused wa.s sentenced to dismissal only, whioh is mandatory 
under Article of War 95, no question a.rises relating to the legality of a 
sentence based upon two charges constituting different aspects of the same 
act (M.C.M., 1928 ,p.67). . . . 

•
b. A motion to strike the 'bestimony of Lucirxla Crews, upon the ground 

that she was incompetent to testify by reason of low mentality, was over
ruled, the law member stating that her mental immaturity would be considered 
in connection with the weight tq be given to her testimo?11 (R. 70). The law 
member.'• ruling was proper. ~ had a.n opportuniw to see and hear the wit
ness, and taking all her testimony into consideration, we cannot say that 
her want of understanding wa.s ao great as to warrant the rejection of her 
testimony, (See Winthrop, ·Military Law and Precede?lts, 2nd ed. rev.,p.334). 

c. Over the objection of the defame counsel, Carlton was permitted 
to testify that accused, while arguing with Sandifer, referred to a. previous 
arrest (R.130,131). The evidence wu offered to prove that accused wu in 
posae~sion of his mental faoulties. We need not decide whether the a.dmission 
of the evidenoe was proper, for, even through improper, it was not prejudicial. 

. 6. War Department reoords ahow that accused is 30 yea.rs old a.nd a 
high school gra.dua.te. He served as ~ enlisted ma.n from ·13 March 1942 until 
15 April 1943, when, upo~ graduation from the Field Artillery Otfioer Cap.
dida.te School, Fort Sill, <kla.homa, he wa.s appointed second. lieutenant, 

_Army of the United States•. In recommending him for.qfficer candidate sohool, 
his cmmna.nding officer stated that his qualities of leadership were good, 
his character exc:tellent, and his efficiency ra.til:lg satisfactory. 

7. The court wa.a legally constituted and had jurisdiotion -or the 
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person·and offense. No errors injuriously a.ffeoting tbs substantial 
rights of accused were committed during the triU. In the opinion of 
the Board of Review the reoord of trial is legally sufficient to support 
the findings and sentence and to warrant confirmation thereof. Diamistfal 
is mandatory under Article. of War 95 and authorized under A.rtiole of War 
96. 

- 1 -
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lit Incl. 

2. OCT 1943War Dep,.rtmallt, J.J.. C. O., - To-the Seoreta.ry ot War. 

1. Herewith transmitted. tor the action or the President ·are the 
reoord ot trial and the opinion ot the Board of Revift' in the cue ot 
SecoDd Lieutenant Robert L. Lineberger (0-1180586), Fi'eld .Artillery. 

2. I concur in the opinion ot the Board ot Review that the record 
ot trial i1 legally aufi'icient to •upport the tinduig1 of guilty and 
the sentence, and to warrant confirmation thereof'. In the pa.per• ao
oompa.nying the record ot trial there appears a letter dated 9 June 1943 
trcn the Commanding 01"11.oer, 402nd Field.J.rtillery Group, atating th&t 
shortly before the present otten.1e, aoouaed had been reprimanded tor 
aa. preTioua dereliction, and that hia aerncea ban been U111atid'a.ctory. 
I recommend that the aentenoe be confirmed aild oa.rried into execution. 

3. Inoloaed a.re a dr&f't ot a letter for your aip:iature tram• 
mitting the record to the Preaident for hia action and a fora of Exeou
tiTe action designed to carry into etfect the recOD11.endat1on hereinaboTe 
made, •hould auch action' :meet with approT&l • 

. ~ 
~Q...·~c.. ...... 

Jqron c. Cramer, 
lil.jor General, 

3 Inell. fhe Judge AdTOoate General. 
Inol.1-Reoord ot trial. 
Ino1.2...Dra1't of let. 
for aig. Seo. of War. 

Inol.3-Form: of Ex. action. 

(Sentence confirmed. o.c.M.O• .'.341, 8 Nov 194.'.3) 

- 8 -

http:otten.1e
http:Seoreta.ry


WAR DEPARTMENT 
A:nrw Service Forces 

In the Office of The Judge Advocate General 
Wuhington, D. C. (353) 

SPjuK 
CM 238792 1 9 AUG 1S{3 

UNITED STATES ·) PANAMA. COAST ARTILLERY COMMAND 
) 

v. ) . Trial by G.C.M., convened at 
) Fort Randolph, Ce..nal Zone, 16 

Second Lieutenant FLORIAN ) July 1943.' Diemiaaal. 
J. KUENNEN. (0-1040420), ) 
Coast Artillery. ) 

OPINION of the BOARD OF REVIEW 
LYON, HILL and ANDREiJS, Judge Advocates 

1. The record of trial in the case of the officer named above haa 
been examined by the Board of Review and the Boa.rd submits this, its 
opinion, to The Judge Advocate General. 

2. Accused was tried upon the following Charges and Specitioati~ns• 

CHARGE I• Violation of the 95th Article ot War. 

Speoiti_cationa In that Seoorid. Lieutenant FLORIAN J~ KUENNEN, 
88th Coast Artillery (AA), was, at Colon, Republic of 
Panama, on or about May 30, 1943,'in public places, to 
wit, 'The Minerva Restaurant and the Florida Night Club, 
drunk while in uniform. 

CHA.RGE Ila Violation ot the 96th Article ot War. · 

Specification la In that Second Lieutenant FLORI.AN J. KUENNEN, 
88th Coast Artillery (AA), did, at Fort de Lesseps, Canal 
Zone, on or about May 30, 1943,wrongtully strike First 
Lieutenant WILLIAM R. GRAGG, 760th Military Police 

Battalion, on thee.rm and cheat with his_ fist. 

Specification 2a In that Second Lieutenant FLORIAN J. KUENNEN, 
88th Coaat Artillery (AA), did, at Fort de Lesseps, Canal 
Zone, on or about 30 May 1943, wrongfully tear a wa.sh 
basin and urinal from the wa.11 o_f the guardhouse. 

CHARGE III& Violation ot the 63rd Article of War. 

Speoiticationa In that Second Lieutenant FLORIAN J. KUENNEN, 
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88th Coast Artillery (AA), did, at Fort de Lesseps, 
Canal Zone, on or about 1¥.y 30, 1943, behave himself 
with disrespect taw&~ First Lieutenant WILLIAM R. 
GRAGG, 76oth Military Police Battalion, his superior 
officer, by saying to him •you son-of-a-bitch•, or 
words to that effect. · 

. He pleaded not guilty to and was found guilty of all Charges and Specii'i• 
· ·cations. Evidence was introduced of one previous conviction by general 

court-martial for being drunk and disorderly in violation of Article of 
War 96. ·He wa.a sentenced to dismissal. The reviewing authority approved 
the sentence and forwarded the record of trial for action under Article 
ot War 48. 

3. The evi4ence for the pro1ecution is a., tollowaa 

Private First Class Frank A. Filozi, 76oth Military Police Battalion, 
Fort DeLesseps, Canal Zone, stated that he waa on regular duty as a mili
tary policeman in the city of Colon, Republic of·~, on the morning of 
30 1.hy 1943. About 7 o'clock that morning he saw the accused, a second 
lieutenant, drinking in the Tropical Bar., About one hour later Filozi saw 
the accused in the Florida Night Club' on Bolivar Avenue.· The aocuaed was 
sitting on a chair and leaning over the bar. His hands were folded and 
his head was resting in his hands on the bar counter. .The accused was 
wearing a complete khaki. uniform and the insignia ot·his rank. Filozi 
tapped the accused on the back and e.sked him to get up. The accused did 
not move so.Filozi put.his arms under the armpits of accused and "slipped 
him from the chair". At. this time, it wa.s noticed that the fly of accused's 
trousers was open,. his shirt wa.s unbuttoned and his tie pulled down. The 
accused could not stand alone. Filozi told accused that he would place 
him in a ta.xi to which accused offered no objection. Witness assisted the 
accused,from.the bat across the street tor the purpose of placing him in a 
taxi. The accused pulled away and staggered into the Minerva Restaurant. 
There were about· twenty people in the Minerva Restaurant. The accused took 
the only vacant seat at t.'lie counter and rested his head and arms on the 
counter. The patrons sitting on either side of the accused looked at him. 
Filozi stated that on account of the condition of the aooused he telephoned 
the Officer or the Day, First Lieutenant Wlllia.m R. Gragg, Military Police 
Comp~ at Fort DeLesseps for assistance (R. 7-16, 29). Lieutenant Gragg 
arrived at the Minerva Restaurant and found the aocused sitting at the 
counter e.sleep with his head resting on the counter. He had.to aha.lee the 
aooused •pretty ha.rd" tol!Wa.ken him. A.oouaed'a eyes were bl9odshot and he 
looked at the lieutenant with a blank expression. The acouaed could not 
walk alone~ In the opinion of the witness the a.coused was drunk. "Lieu
tenant Gragg and Filozi assisted the accused into the command car. Accused 
was taken to the Fort DeLesseps guardhouae and wu &Histed from the oar 
into the guardhouse (R. 10-12, 16-17, 191 23, 26-31) • .A.tter the accused 
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vras placed in the guardhouse he beoa.me angry and boisterous and oalled 
Lieutenant Gragg a "son-of-a-bitch". Lieutenant Gragg was wearing m 
M.P. brassard and was dressed in his service uniform. Lieutenant Gragg 
was patient with the aocused and tried unsuccessfully to quiet him. A!J 
the lieutenant placed the accused in the cell block the aocused struck 
him with his fist and said that he could whip aey- military policeman, 
or words to that eff'eot. No one was in the cell block with the aocused. 
The cell was in good order. A few minutes after the accused was looked 
in the oell quite a disturbance was heard in the oell block and upon in
vestigation by Lieutenant Gragg;, it was found that the wash basin and 
urinal bowl had been torn off the wall and soattered on the floor. The 
accused wu then placed in temporary solitary confinement (R. 17, 18, 
24, 26). 

4. The accused did not testify or make an unsworn statement and 
no evidence was offered in behalf of the defense. 

s. The undisputed evidence clearly shows that the accused was 
drunk in a public place while in uniform. But drunk though he was, it 
is the opinion of the Boa.rd of Review that his condition and conduct 
while in the florida Night Club and Minerva Restaurant fell short of 
that grossness and conspicuous disorder essential to support a conviction 
under Article of War 95. Obviously, the stuporous condition of the ao
cused (caused by excessive drinking) oonstituted a violation of Artiole 
of War 96. The undisputed evidence clearly supports the findings of 
guilty of Charges tr and. III and their respective Specificatio:as. , · 

. 
. 6. The record of trial of this officer upon another offenae 

(CY 235738) now before the Board of Review should be oonsidered in con
nection with action upon this record. 

. . 

1. The War Department records show that the acc~d is 26 years 
of age. a, had four years of high school and waa graduated from Loras 
College ·(B.A.) in 1940.. ,He eerved as an enlisted man· from 1 January · 
1941 to 6 January 1942 upon which latter date he was graduated from 
Antiaircraft .lrtillery Sohool, Camp Davia, North Carolina, and appointed 
a second lieutenant.· A.r'!q ot the United States. In recommending aocu.aed · 
for Officer Candidate Sohool his commanding officer stated that accused 
was of •exoellent oharaoter and necessary background and eduoation, either 
formal or practical to make »robable the successful completion ot the 
course". -

a. The court 1f8.S legally constituted and had. jurisdiction of 
the person and 1ubjeot matter. Except u noted no errors .injuriously 
affecting the substantial' rights _of the accused were colll!d.tted during 
the trial. In the opinion of the Board of Beview the record. of trial 
is legally autfio1,ent 

. 
to·support. the findings. of guilty of Charges II- . 
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and III and their respeotive Speoifications, legally sufficient to 
support only so muoh of the findings of guilty of the Spe~ification, 
Charge I, as involves a finding of guilty of the Specification in 
violation of Artiole of War 96, and legally sufficient to support the 
sentence end to warrant confirmation thereof'. Dismissal is authorb~d 
upon conviction or violation or Articles or War 63 and 96. 

Judge Advocate. 

(On I.eave) , Judge Advocate. 

Judge Advocate. 
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lat Ind. 

War Department, J.A.G.o. 3O ; ~ .J \~..:. 3 - To the Seoreta.ry ot Wa.r. 

1. Herewith transmitted for the aotion of the President are 
the record of trial and. the opinion of the Board of Review in the 
oa.se of Seoond Lieutenant Florian J. Kuennen (0-1040420), Cout 
Artillery. 

2. I oonour in the opinion of the Boa.rd of Review and tor 
the reason.a stated therein recommend that only so much of the find
ing of guilty of the Specification, Charge I be approved as involves 
a. finding of guilty of the Specification in violation of Article of 
War 96. I recommend that the sentence be confirmed and carried into 
execution. 

3. The sentence in the inatant cue (CM 238792) wa.s adjudged 
15 July 1943. Acoused we.a preTiously tried (April 1943) by general 
court-!!18.rtial and found guilty of being dru.nlc and disorderly in a 
public place while in uniform, in violation of Article of War 95 and 
we.a sentenced to dismissal. The record of tria.l. in that ce.se (CM 235738) 
has been examined by the Board of Review and the Boa.rd hu submitted 1ts 
opinion that the record is legally sufficient to support the findings of 
guilty and legally sufficient to support the sentence and to warrant 
confinnation. thereof. I conour in that opinion. Aotion by the President 
upon both reoords of tria.l. appears to be unneoessary. Provided the sen
tence in the illBtant oe.se is oonfirmed and carried into exeoution, I shall 
cause the reoord of the other trial (CM 235738) to be filed in m:, office 
without further action thereon. The opinion of the Board of Review in 
the other oase (CM 235738) is attached hereto for your information. 

4. Inolosed herewith are a draft of &·letter for your signature, 
transmitting the reoord in the instant case to the President for his 
action, and a form of Exeoutive action designed to carry into effect the 
reoommendation hereinaboye made, should such aotion meet with approval • 

. ,~.. "\.,~ 

l 
: :::_ - ----...... .........._.-.:,._,.._ 

Myron c. Cramer, 
Major Genera.l. 

4 Inola. The Judge Advooate General. 
Inol.l-Reoord of trial. 
Inol.2-0p. Bd. of Rev. 

(CM 235738). 
Inol.3-Dtt. ltr. tor sig. 

Seo. of War. 
Incl.4-Form ot action. -s-

(Only so much of finding of guilty of the Specification, Charge I, 
approved as involves finding of guilty of the Snecification in 
violation of Article of '','ar 96. Sentence confirmed. 
G.C.M.O. Z79, 30 Sep 1943) 
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WAR DEPARTMENT 
Army Service Forces 

In tbe Office of The Judge Advocate General 
Washington,D.C. (359) 

81. AUG l941 
SPJGH · 
CM 238199 

U N I T E D S T A T .E S ) 79TH INFAN'lRY DIVISION 
) 

Vo ) Trial by G.CoMo, con
) vened at Camp Forrest, 

Captain HERMAN Lo Dil.OOTT ) Tennessee, 29 Jtlly 19430 
(0-270586), Infantry. ) Dismissal and total for

) feitures. 

~-~~------ T 
.OPINION. of the BOARD C.F' REVIEN 

HILL,.DRIVER and LOTTERHOS, Judge Advocates. 

1. The Board of Review has examined the record of trial in the 
case of the officer named above arrl submits this, its q,inion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifi
cations 

CHARGE1 Violation of the 85th Article of War. 

Specification: In that Captain Herman L. Dimmitt, Headquarters 
Company, Jrd Battalion, 313th Infantry, 1'1881 at Camp· 

· Forrest, Tennessee, on or about July 3, 1943, found drunk 
'While on duty as Regimental Police and Prison Officer. 

He pleaded not guilty to and was frund guilty of the Charge and Speci!i
cation. He was sentenced to be dismissed the service am to forfeit all 
pay am allowances due or to become due. The reviewing authority approved 
the sentence and fat'warded the record of trial for action under Article 
of War 48. 

3o The evidence for the prosecution shows that accused had been de
tailed as Police and Prison Officer of the 313th Infantry on l July 
1943 and continued as such until he was placed in arrest. !t about 7100 
a.m. on 3 July 1943, Captain George E. Monroe was in· the· orderly room of 
the Service Company of the JlJth Infantry on routine matters connected 
with his duties as S-4 of the regiment, when accused entered the room. 
Captain Monroe asked accused about a detail and some conversation ensued. 
Accused was flushed of face, he talked.in a high falsetto voice which was 

http:talked.in


(360) 

not habitual, his sentence structure 'W8.S slightly mixed and-his 
syllables ran together. Judging from his speech, his flushed face 

. and· his voice, Captain Monroe formed the opinion that accused us 
drunk. He did not have the appearance of a man with a "hang-over•. 
Second Lieutenant John Darnin, officer of the d~ for the 313th In
fantry, observed accused in the guard tent for twenty minutes at · 
about 8100 a.m. During that time accused called sc:meone on the 
telephone, and ques:tioned Lieutenant Darnin with respect to 11om1 
prisoners. Accused slurred his words am Lieutenant Darnin ·could 
not understand what he 1'8.S trying to say. Accused was not in a . 
stupefied condition but did not have complete central of his faculties 
and was drunk. His general appearance 1'8.s presentable. (R. 6a-c, 60-q), 

. ' 

Between 8100 a.m. and 9130 a.m. on the same day, accused 
was ~amined at the ordel"]y room by Lieutenant Colonel Clair B•. 
:Mitchell, 'Who had been directed by Lieutenant Colonel -VanBibber at 
regimental headquarters to "investigate" accused, and by two medical 
officers, Captain Albert Shapiro and Captain . .A.rn?ld Breecker. When 
Colonel Mitchell entered the orderly room, accused was sitting at a 
desk. His face was flushed, his eyes were red and he had the appear
ance of a drunken man. Colonel Mitchell informed accused of his 
rights and ordered him to stand at attention. Accused brought his feet 
together, but held on to the side of the desk to steady himself and 
didn't ·c0Dl9 to attention for_ a moment or two. lihen directed to walk 

. across the room, accused did it very quickly and then sat down. · His 
speech was very thick and heavy;. his breath smelled of liquorJ at times 
he would appear to be all right and a few minutes later he. would be 
unable to speak logical]¥, and would jump fran one thing to another 
and "would run off into a rage11 • Accused stated that he didn't see 
what Colonel Mitchell was trying to -do. When the latter continued 
questioning him., accused began a "drunken tirade", ·in the course of. 
which he said that he had arisen at 044.5; that he hadn•t had a drink 
that morning; that he didn~t knOII' 'What "this is all about"; that he had 
never seen so many sons-of-bitches in one outfit; that he wouldn't 
trust any medical officer in the regiment to give him a blood testJ -
that Major Por~, the officer commanding his battalion, should not be 
in command of a companyJ that he wanted to talk to General George c. 
Marshall on the telephone; that he hadn't had leave in over a year; 

. that he didn.'t like the regimentJ that he was being railroaded; that he 
was more capable of handl~ any job in regimental headquarters than 
any officer there; that he had more service than any officer except 
Colonel Wood arxl Lieutenant Colonel VanBibber; and that be wanted to go 
to Nashville. The rest •was a drunken tirade•. He Rs in a very· drunken 
condition. Colonel Mitchell had "never seen arrj officer in such 
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condition before on duty". Accused might have been sick, but Colonel 
Mitchell did not believe he was. Colonel 1.dtchell completed his in
vestigation by placing accused in arrest in quarters. Captain Shapiro 
examined accused and found him drunk both from the "medical and lay 
viewpoints•. Accused made several errors in simple coordination tests; 
there was an odor of alcohol or liquor on his breath; he walked a 
straight line more rapidly than usual arrl he swayed a bit in turning; 
his face was red; but he could see am hear; and his conversation was . 
understandable. Accused at first agreed to a blood test and then changed 
his mind, stating that he would let no officer in the regiment touch 
him and that he was being railroaded. Accused did not appear to be sick, 
and was angry, but not with Captain Shapiro. Accused stated that he 
wished to be examined by other medical officers. At the request of 
Captain Shapiro, Captain Breecker arrived at the orderly room about 8120 
a.m., and conducted the second BObriety test. Accused submitted 
willingly. - In the opinion of Captain Breecker accused was drunk, but 
was in full possession of some of his faculties, and spoke sensibly,_ 
but would break off in the middle of a sentence arxl go off on a tangent. 
His speech was blUITed, his voice hoarse, his breathing was rather hard 
and noticeable, his face was flushed, his breath had a definite odor of 
alcohol and he p,rformed coordination tests poorly. Although there had · 
been some slight personal differences between accused and Captain 
Breecker on a previous occasion, accused made no harsh remarks to him. on 
the. examination and did not use any offensive language. Shortly before 
2 July 1943, Captain Breecker had attended accused for diarrhea. Neither 
diarrhea nor extreme anger would have caused the effects observed by 
Captain Breecker in his examination of accused on J July, although lib.en 
a person is extremely angry his sentence structure is characteristically 
defective (R. 6c-6o). . · . -

4. For the defense, Various witnesses testified that they hAd not 
observed anything unusual in the appearance of accused on J July 194J. 
Warrant Officer Charles H. Phillips was in the officers• latrine about 
5a30 a.m. when accused came in and shaved. Mr. Phillips spoke to him and 
there was nothing unusual about his ap:pearance at the time. When Warrant 
Officer (j.g.) William B. Taylor passed accused as he came from the 
latrine accused gave no indication of being drunk. Sergeant Herbert E•. 
Tendler, provost sergeant at the regimental stockade, observed accused at 
about 7:00 a.m. on J July, lib.en accused came to the stockade, sat next t<? 
hi111 on one of the beds and gave him. his · orders for the day. The orders 
were intelligent, Sergeant Tendler did not smell aey liquor and was ' 
positive that accused was not drunk.; Captain Thurman Hale saw accused 
after breakfast, a little after seven o•clock, when accused en.tered the 
office, went , to the latrine,. returned, and . sat at his desk wi ~ a notebook 
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in his hand. Captain Hale was busy and did not talk to accused, but 
did not notice any indication of drunkenness. Accused looked as i! 
he were sick. He had been sick all that week. It was. stipulated that 
if Technician Fifth Grade Arthur E. Tew were present in court he would 
testify that he saw accused in the orderly room about 7100 a.m. on .3 
July and noticed nothing unusual in his speech or demeanor. Second 
Lieutenant Adam w. Wolfe entered the orderly room about 9100 a.m. and 
saw accused talking with Colonel l!itchell. Lieutenant Wolfe stood 
from six to ten feet away but could not "make out" what they were 
~ing. · He ohserved accused for from three to five minutes and saw 
him leave nth Colonel Mitchell. There was nothing unusual in the 
walk or conversation of accused, and no indication that he was drunk. 
Chaplain Lemino T. ·Fagan saw .accused frequently on maneuvers between 
the 20th of April and the middle of June 1943, ate with him and had 
quite a few chats with him, but neYer even suspected that accused 
drank. Accused was congenial and a clean living man (R. 6q-6y). 

Accused elected to make an unsworn statement that on the 
evening of 2 July he and some friends were in his room celebrating his 
completion of seven years duty in the Aney. During the evening they 
consumed a large amount of liquor. Accused went to bed shortly· after 
midnight, got up early, hathed and shaved as usual. He had .a hang
over, but did not take a drink that morning arx:l was not drunk. He had 
been ordered to have a detail of seventy-one prisoners at the assault 
course at 71.30 a.m. They were to report to the stockade with lunches 
before seven o•clock, but only eight brought lunch. The previous 
evening accused had ordered four tru~ks to transport the prisoners to 
the assault course. The first truck did not arrive until 7:10, two 
more came at 7:20_ and the fourth arrived at 7130. He could not get his 
detail to the ccurse on tin,;,, and he lost his temper. He had been sick 
with dysentery and had been to the latrine five or six times that 
morning. He "WaS sick when Colonel Mitchell and the doctor examined him, 
so sick that he couldn't stand up. Accused served at Fort Knox for 
eight months as tank instructor, until he cracked his left elbow. He 
then served as assistant adjutant and assistant.operations officer in 
charge of forty-two branches at the post. He had charge of the gold in 
the Fort Knox depository and was one of the three officers who had 
access to it. He wrote the training program for three divisions stationed 
at Fort Knox togeth7r with thirty thousarxl. spe¢ial troops. At Camp · 
Butner, North Carolina, he had charge of training seven thousand troops. 
When he was transferred to the 79th Division in April 1943, there was no 
place for him, and there was a lot of friction because he was senior 
:):8"1n and ~ui te a few of the lieutenants were doe ror promotion (R. 6y-
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5. Captain Shapiro, recalled as a witness for the court., 
testified that he cruld not see any causal ~nnection between 
diarrhea and. the inability to pass coordination tests, but that ii' a 
man had diarrhea and were very angry,' it would be possible., although 
not probable·., that he could not pasa the yests. Weakneas would . -
depend on the amrunt .or diarrhea. It is posaible that alter exces
sive drinking on the night be!ore, there wruld still be an odor '. 
present on the tollm~ morning, and that a person with a very low 

. resistance to alcohol could have acted ai accused did:, although he 
·had s~opped drinking eight ~ ten hours before (R. 6r;-6aa). 

6. ·. The SpecU1cat1~ alleges that accused. was at Camp Forr!!st; 
Tennessee., f'cnn:i drunk while on duty u Regillental Police and Prison. 
Of'ficer. 

a•. On the issue of drunkenness, the proof' establishes 
intoxicat!on sufficient sensib~ to -impair the r.ational' ~d full ear-. 
cise of the mental and· physical faculties or the accused (KCM., 1928, 
par. 145) during the period from about 71.30 a.m. to 9130 a.m • ., .3 JulJr 
1943. Accused could :oot pass the simple coordination testa used b;y 
the m~dical officers; he spoke disjoint.d]JrJ his breath smelled of 
liquor; his eyes were red am his face was flushed; he could not re- · 
strain his temper., and he used scandalous language in referring to 
other officers of hi.s organization. In the opinion or the. two ine4ical 
officers llho ex~d him., .the accused was drunk. _ · 

b. 'l'here is no direct evidence u·to. the hours of duti at 
Camp Forrest. Accused had been detailed as Polic• atn Prison Officer 
on 1 July and continued up to the ti• that he was placed in arrest at 
the close of· Colonel Mitchell•s investigation., which according to 
Lieutenant· Wolfe and Colonel Mitchell., was between 8100 a.m. ·and· 9130 
a.m. on .3 July 1943. The accused gave orders to his provost sergeant 
a:t the guardhouse at abrut 7100 a.m. In his una.-orn statement accused 
stated that he was engaged in getting out a 1!()rk detail from before 
7200 a.m. until about 7 :30 a.m. Captain. Hale saw accused come into the 
orderly room shortly after 7100 a.m. and seat him.self at his desk with 
a notebook. The officer of the day visited the guard tent on routine 
bw,iness at about 8100 a.m • ., met accused there and was asked a question 
1'ith respect to some prlso_ner.s b7 accused. The evidence shows that the 
accused was on duty ~ng the period when he was foond drunk. 

· · ,!:• While there is no direct evidence that the offense was com-
mitted at Camp Forrest_ NJ alleged, each witness testif'ied that his 
organization 1'88 the Jl.3th !nfantey am that his station was Camp Forrest. 
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The failure to prove where an alleged offense was committed has been 
held not to. affect the validity of a record of trial (CM 199270., 
Andrews., Dig. Op. JAG 1912-40., sec. 416 (10)). 

7. The accused is 34 years of age. The records of the O:f'fice of 
The Adjutant General show his service as followsa Appointed second 
lieutenant, Infantry-Reserve, from ROTC, 24 ~ay 1930; active duty (CCC) 

July 1934 to 11 December 1938; appointed first lieutenant, 14 March 
1935; reappointed 15. March 1940; extended active duty, 3 February 1941; 
appointed temporary captain, Arrey of the United States, 23 June 1942. 

8. The court·was legally constituted. No errors injuriously af
fecting the substantial.rights of the accused were committed during_ 
the trial. '!he Board of Review is of the opinion that the record o! 
trial is legally suffiqient to support the findings of guilty and the 
sentence, and to warrant confirmation or· the sentence. Dismissal is 
mandatory upon conviction of a violation in time of war of the 85th 
Article of War. 

----~-_..-·_~____J.~_7H{_~-Js.i---_,Judge .Advocate 

----~~~il:Jo<l~,-,+e1'.Ll.-~~..i...:..~·~_,Judge Advocate 

----'-~~~."'---------'Judge .Advocate 
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1st Ind. 

Wa,r Department., J.A.o.o• ., 6-_ SEP J943 - To the Secretary of war. 

l. Herewith transmitted fer the action of the President are 
the record of trial and the opinion of the Board of Revi*" in the 
case of Captain Herman L. Dinunitt (o-270586)., Infantry. 

, 2. I concur in the opinion of the Board of Review that-the· 
record of.trial is legally sufficient to support the findings of· 
guilty and the sentence., and to warrant ·confirmation of the sentence.· 

The accused was fourxl drunk while on duty as Police and 
Prison Officer., JlJth Infantry. He could riot pass simple ·coordina
tion tests., spoke disjointedly., his eyes were red., his face flushed., 
his breath smelled· of liquor., he could not re-strain his temper and 
~sed scandalous language in referring to other officers of hi8 
organization., and was drunk in the opinion of· two medical officers 
who examined him. I recommend that the sentence to dismissal, and 
total forfeitures be confirmed., ·but that the forfeitures.be remitted., 
and., in view of all of the circumstances., that the execution of the 
sentence as modified be suspended during the pleasure of the President. 

· j. Inclosed herewith are. the draft of a letter for your signa
ture., transmitting the record to the President far his action:, and a 
form of Executive action carrying into effect _th~ recommendation made 
above~. 

Myron c. Cramer., 
.3 Incls. · · Major General., 

Incl.1-Record of trial.·. The Judge Advocate General. 
. Incl.2-Drft. ltr. for sig. 

Sec. of War. 
Incl.J-Form of action. • 

(Sentence confirmed but forfeitures remitted. Execution suspended•. 
o.c.K.o. 3i9., 23 Oct 1943) 

/ 
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SPJGH 
C?l 2,3882S 11 SEP 1943 

U .N I T E D S T A ~ E S ) 92ND.INFANTRY DIVISION 

v. 
) 
) 
) 

• 
Trial by'G.C.M.; convened 

:. at Fort Huachuca,· Arizona, 
Private JOSEPH JONES 
(.35673678), Battery C, 
·600th Field Artillery 
Ba.tta.lion. . 

) 
.. ) 

) 
) 

17.June.ati:l 1 July 194.3. 
Dishonorable discharge and 
confinement for twenty (20) 
years. Disciplinary Bar

) racks. 

HQIDING by the BOARD OF REVIEV{ 
HILL~ DRIVER and LOI'TERHCS, Judge Advocates . 

1. The Board of Review has examined the record of trial in the 
case of the soldier named above. 

2. The accused was tried upon the following Charges and Specif'i-:
cations. 

G!.Y~GE I: Violation of the 92nd Article of War. 

Sp~cifications In that private Joseph Jones, Btry ncn 600th 
· Field Artillery Battalion, did., at Fry., Arizona, on or 

about 0030 hours, l-fa.y 1, 1~43., forcibly, feloniously, and 
against her will, assault, with intent to rape., }!.ary 
King. . 

CHARGE II: Violation of the 96th Article of war. 

Specification: In that Private Joseph Jones., Btry ncn 600th 
Field Artillery Battalion, did, at Fry, Arizona, on or 
about Hay 7, 194.3, acting in concert with certain other 
soldiers to the nu.'Ilber of about ten., whose names are un-

. known., did unlawfully and riotously, and in a violent . 
and tumultuous !J'lanner disturb, enter and break into the 
d~elling house of Oiessa Whitney, of Fry; Arizona,·and 
did therein participate in the unlawful breaking up and 
destruction of·furniture., gramaphone records and other 
property of the said Odessa Whitney. 
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He pleaded not guilty to the Charges and Specifications, and was found 
guilty of the Specification:, Charge I, and of Charge I in violation 
of the 9.3rd Article of ~, a?Xi gul.lty of Charge II ard the Speci!ica-. 
tion thereun::ler. He was nn~enced to be dishonorably discharged ·the 
service, to forfeit all pay .arid allowances ,due or to becane due, and. 
to-be con.fined at,hard labor·tor twenty (20) years. 'l'he reviewing au
thority approved the sentence and designated the United States· 
Disciplinar.T Barracks, Fort Leavenworth, Kansas, as the place or con
finement, 'nle record of trial was forwarded £or action under Article 
of war .soi. . . . .. 

·'.·3:~- 'l'he.:ev.1.dence !ar thei pr~acution ·shol!'s .that: <n the night or 
6-7 Yay·-194.3 there was.• disturbance in Tin Row,.. ,lre&··ltwnber Two, Fry., 
Arizona.:- Area N\Jmber 'l'M) ns inhabited by :ErOstitutes..:,. Mary Jing · 
11ved,.in· hut No; 7,. acres s the roa.d !~om hut -No. 16, where. Odessa 
'Whitney lived. At about m:idnight·on 6-7 Mq, Odessa Whitney heard an 
argument outside her house, _nnt to the ··dqor and su Mar., ling and •a, 
bunch11 of negro solrliers. Mary- King was crying "Don•t break '/q· &l'lll, · 

don't choke me you are ld.1ling a".. Odessa Whitney said "You ought· to 
.be ashamed•.,. and the soldiers· then rel~sed Mary King. ():iesBA Whitney 
recognized the rir_glead-.r., who was not present at the trial. Mary 
·King ran into Odessa Whitney•• house. Nothing had "happened to Mary, 
King up to that time except that her arm had beeri twisted. A few minutes 
later., there was a pounding on the door of Odessa Whitne;rts house., the ,. 
ld.ndow and all the doors re11 in.,'and a group of 25 to JO soldiers 
·forced their way into her house. through both doors and both Windows. 
, They jWJU>ed on the stove, turned over the tables., broke dishes., broke a 
gramophone am the records for it, took a wallet containing $25, tore 
up Odessa \'/hi tney' s pi.ss and her marriage license., and broke up all the . 
chairs and a screen door to have something to fight'with. Odessa 1 

Whitney was-struck on the leg arrl head. '.rhe soldiers were smoking brown 
· cigarettes which had a very sickening odor. Two or three of the men then 
~ried !.,ary King out of tlie back door. into the back yard. Two men 
stood on :t:ary King •s hanqs; two others stood on hElr' legs., two others 
stood with their feet on her body, another man was "in the wrong", ... 
the others stood around counting "one, two., three., four and so forth" and 
•Ev~ fellow had a turn". Accused was in Odessa Whitney's house when 
she first saw him, and the only thing she was sure he· did was to throw 
gramoph?ne records in the air arrl break'them by hitting them with an iron 
rod as if they wer~.baseballs. Accuseg was in the house when Mary King, 
was carried out., and Odessa Whitney- could not say that he had anything 
to do with Mary King, (R. 6-20, 26., 29-.31, .35-.36). 
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Private Wallace Huniley, who had known accused in Alabama 

before. ent'ering the army, was in Fry the night of 6-7 }f.ay and saw 
accused, or someone whom he. took to be the accused, kick in the 
front door, t,nter the house and after a short time leave it by the 
same door. ··,SoJ!l8 unidentified rren carri~d a girl out of the house 
into the front yard. Accused was with them. 'lhe eirl was on the 
ground 8lld some men wer.e standing en her arms and legs •. Accused, th~, 
only one recognized by Hundley, was standing with one foot on her chest, 
but was not "laying" on her. The girl "was just hollering•. Hundley 
,tated that "they" tore off her bloomers "because I picked the · 
1\loomers up in the yard myself". Hµndley did not hear anyone couni;.. 
ing. He took accused by the arm and pulled him a~ to get him ·mt 
of the crowd. Accused- knocked Hundley down. Hunqley went B:n:"Y' and 

· was later taken to the stockade. He did not see accused again that 
night. Accused had been drinking (R, 37-46), ·: 

Several soldiers on military p91ice duty went into Area 
Number 'Two on the night or 6-7 May to. stop a. disturbance. A woman 
wa~ lying on the ground with three soldiers stooping over her•. Several 
soldiers, including one with a ~tab W9U.."'ld in the back, were caught and 
a?Tested. !he wounded soldier was taken to the hospital. When the 
prosecuticn attempted to adduce testimony that the wrunded soldier. was . 
the accused, the defense agreed "that the man was stabbed and was taken 
to the hospital•• · tl:iessa Whitney afterwards went to 'the hospital with 
1-{ary King and identified accused as •one that was· there•. Captain 
'lf.l.lliam R. Quackenbush, Medical Corps, · examined Mary-_ King on the ... 
Wednesday follC11ring 7 May and found bruises on her left thigh, .left. 
jaw and head (a. lJ-14, 20-21, 23-29, 31-3.3, 46~.51). , 

· . 4. For the defense, First Lieutenant• James L. Kingsland and 
three enlisted men _testified that when two women were brought. to Ward _ 
11 of the hospital.·on 13 M~ 194.3 to identify someone, they first pointed 
out soldiers other· than accused, but upon being ur~ed by the offic1Jr.· · 
who brought them there to look around further; stated that they thought 

· . accused ~s the.m~, but did ~ot identify him positivel.Jr.· (R. S4-6J). · 

Accused elected to _remain silent (R•. 63);. · . 

5. a•. Charge I: The Specificati;n alleges. that accused. 
assaulted"1.fary King with intent to rape•. Assault with futent to commit 
rape is an attempt to commit rape in which the overt act a.mounts to an · 
assault upon the wdman intended-to be ravished. '.Ihe intent to have 
carnal knowledge of -~he woman assaulted' by f_orc·e and without her consent . · . ~ 
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must exiit an:i concur with the assault. The accused must intend_ to 
overcome any, resistance by force, .actual or constructive, .and : . 
penetrate the vroman•s persori (MCM, 1928,, par. 149_!). There is no ·sub-· 
stantial evidence that accused participated in any attempt to commit 
rape upon trary King. She was·pla:ced on the ground in the back yard 
and soldiers stood on her arms and legs., According to Ociessa Whitney 
one man was "in the wrong•, the rest of the soldiers stood around and 
counted "one, two, three:, four, and so forth•- and "Every fellow had a 
turn". Other witnesses sa:w ti?e soldiers choking Mary King, heard them 
using vile langu.e.ge and counting and Mary King screaming and pleading 
with them not to kill her. However, none of these 'Witnesses could state 
that accused was· present during any of. these occurrences. Mary King 

>did not testify either in person or by deposition. The only witness who 
identified accused as one of the soldiers holding Mary King was Private 

·Hundley. He testified that when she was on the ground in front of the 
hous~ 'With some men standing on her arms and legs and holdµig her down, 

·accused was standing with one foot on her chest but was not "laying11 on 
her am the girl was "just hollering". Hundley di.cl .not hear any_ 
counting. He stated that "they" tore. off Mary King's bloomers because 
he found them iri the yard. 

Although the evidence shows that accused assaulted lla.iy King 
by putting one foot o~ her chest it does not·appear that- he attempted to 
have carnal knowledge of: her or that he did or said anything from which 
an intent on his part to rape lier rec.Sonably cruld be inferred. . In the 
opinion of the -Boa.rd of Review the evidence is legall,y sufficient. 
to support only so much of the findings of -guilty of the Specifica- · 
tiori; Charge I as involves findings of guilty of the lesser included 
orrense _of simple assault, in violation pf the 96th Article of War. 

· _. _ b. -Charge II& A.ccused was one of a group of soldi~s who 
. -· forced· then.selves into Odessa Wllitney' s house by breaking in the doors 

·· and windows and who riotousl,y smashed and destroyed her furniture and 
other property. '!here is evidence that accused was the one who broke 
in the fro~t door. · It clearl,y appears that he entered the house un
law.fully and therein.destroyed a number of gramophone records·oelonging 
to Odessa Whitney. 'Ihe Boa.rd' or Review is o! the opinion that the evi
dence is legally sufficient . to' support the findings of guilty at Charge
II am its Specification. ~ · · 

. / 

=.• The record shows that_ two-thirds of the members or the 
. court concurred in the' sentence of confinement for twenty' years. The 

43rd Article of War provides that,.,. no person shall be sentenced to 
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confinement for more than ten years except b1 the concurrence of 
three-fourths of all of the meni)ers present at the time the vote is 
taken. When confinement in excess of ten years is imposed under a 
sentence in which only two-thirds of the mambers of the court concur,. 
the error may be corrected by reducing the ccnfinement to ten years 
or less (CM 185899, Polk and Jenkins). 

d. The maximum limit of punishmant upon conviction or 
assault in violation of the 96th Article of War is confinement at 
ha.rd labor for three months and forfeiture of two-thirds pe.y per 
month for three months. No maximum limit of punishment is expressly 
prescribed for unlawfully and riotously breaking into the dwelling 
house of another and destroying property therein as alleged in the 
Specification, qharge Ir, but, in view of the circumstances of aggra
vation under which the unlawful entry into the dwelling house was 
effected, the offense is analogous to the offense of housebreaking 
for which the ma.ximum limit of punishment is dishonorable discharge, 
total forfeitures, and confinement at hard labor for ten years (J£M, 
1928, par. 104=)· · 

6. Tho accused is 24 years of age. The charge sheet shows that 
he was inducted on 20 November 1942. 

7. For the reasons stated the Board of Review holds the record 
of trial legally sufficient to support only so much of the findings of 
guilty of the Specification, Charge I, as involves findings of guilt7 
of assault, in violation of the 96th Article of War, legally suf.ti
cient to support the findings of guilty of Charge II and its Specifica
tion, and legally' sufficient to support only so much of the sentence as 
provides for dishonorable discharge, forfeiture of all pay and allow
ances due or to become due and confinement at hard labor for ten years. 

-~ ..;;;.a:,._., Judge Advocate ........._.._""""""'+-]h--'-'...._.~.;..M.,;~· 

---'i::~7"<-i':-.-'/Jj;;j--"----=-~-__.;;.---"' Judge Advocate 
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Clo11. -
1n1.-· 

1st w.· 
C/Clk -

War Department, J.A.G.o., 2 8 SEP 194i - To the Comandi~ General, 
. 92nd Ini'antry Division, Fort Huachuca, !.rizona. 

1. In the case or Private Joseph Jones (35673678), Batter.y c, 
600th Field A.rtiller.y Battalion, I concur in the foregoing holding 
of the Boe.rd of Review, aoo·for the reasons therein stated recommend 
that on'.cy' so much of the .findings or guilty of the Specification, 
Charge I as involves finding• or guilty or -assault, in violation o! 
the 96th Article of War, be approved, and that only so much of the 
sentence as involves dishonorable disoh.arge, total forfeiture~ and con
finement at hard labor for ten years be approved. Thereupon you will 
have autharity to order the execution or the sentence. 

2. When copies of the published order in this case are forwarded 
to this office they should be accanpanied b,y the foregoing holding and 
this indorsement. For convenience of reference and to facilitate at
taching copies of the published order to the record in this case, please 
place the file number of the record in brackets at the end of the 
published order, as rollows 1 

(CM 2,38825). 

T. H. Green, 
Brigadier General, u. s. A:rtq, 

Assistant Judge Advocate General, 
In Charge of Militaey Justice. 
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U N I T E D S T A T E S ) XII CORPS 
) 

v. ) Trial by_G.C.M., oonvened at 
) Fort Bragg, North Carolina., 

Second Lieutenant CLAUDIUS ) 3 August 194·3 •. Dismissal. 
N. SKEEN, JR. (Q-1172285), ) 
Field Artillery. ) 

OPINION of the BO.ARD OF REVIEl'f 
LYON, HILL and ANDREWS, Judge Advocates. 

1. The record of trial in the case of the officer named.above has 
been examined by the Board of Review and the Board submits this, its 
opinion, to The Judge Advocate General. 

2. Aocused was tried upon the followin5 Charges and Specifications a 

CHARGE Ia Violation of the 93rd Article of War. 

Specification la In that 2nd Lieutenant Claudius N. Skeen Jr., 
793rd Field Artillery Battalion, did, at Fort Bragg, North 
Caroline., on or about July 9, 1943, feloniously take, steal, 
and carry away United States currency, val~e a.bout ~o.oo, 
the property of~2nd Lieutenant Charles R. Slnith, 793rd Field 
Artillery Battalion, Fort Bragg, North Carolina.. 

Specification 2 a In· that 2nd Lieutenant Claudius N. Skeen Jr., 
793rd Field Artillery Battalion, did, at Fort Bragg, North 
Carolina, on or about July 9, 1943, · feloniously take, steal, 
and carry ·fl.YrB.y United States currency, value about $10.00, ·; ' 
the property of 2nd !4-eutenant Thomas V. Gibson, 793rd Field · 
Artillery Battalion, Fort Bragg, North Carolina. 

Specification 3a In that 2nd Lieutenant Claudius N. Skeen Jr•• 
793rd Field Artillery Batte.lion, did, at Fort Bragg, North 
Carolina, o~ or about July 9, 1943, feloniously take, steal, 
and carry away United States currency, value about $20.00, 
the. property of 2nd Lieutenant Harry F. Preston, 793rd Field 
Artillery Batta.lion, Fort Bragg, North Carolina. 

CHARGE II& Violation of the 96th Article of War. 
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Specification la In that 2nd Lieutenant Clau~ius N. Skeen Jr., 
793rd Field Artillery Battalion, did, at Fort Bragg, North 
Carolina. on or a.bout June 24, 1943, wrongfully borrow $70.00 
in ca.sh from Cpl Pauls. ott, Service Battery, 793rd Field 
Artillery Batt&lion, Fort Bragg, North Carolina.. 

S~eoi.fioa.tion 2 a . In that 2lld Lieutenant Cla.udiua N. Skeen Jr., 
793rd Field Artillery Batta.lion, did, a.t Fort Bragg, North 
Ca.rolina on or a.bout July 15, 1943, wrongfully borrow $20.00 
in cash from S/Sgt otto L. Mignot, Servioe Battery, 793rd 
Field Artillery Batta.lion, Fort Bragg, North Carolina.. · 

Speoifica.tion 3a In that- 2nd Lieutenant Claudius N. Skeen Jr., 
793rd Field Artillery Battalion, did, at Fort Bragg, North 
Carolina. on or a.bout July 15, 1943, wrongfully borrow $30.00 
in oash from Cpl Ba.lda.ssa.re s. Indelioa.to, Service Battery, 
793rd Field Artillery Batta.lion, Fort Bragg, North Carolina.. 

Specification 4• In that 2nd Lieutenant Claudius N. Skeen Jr., 
793rd Field Artillery Batta.lion, did, at Fort Bragg, North 
Carolina. on or about July 15, 1943, wrongfully borravr $10.00 
in ca.sh from Sgt. Roy W. Dent, Servioe Battery, 793rd Field 
Artillery Batta.lion·, Fort Bragg, North Carolina. •. 

He pleaded gtiilty to and was found guilty. of all Charges and Specifications. 
No evidence of previous convictions we.a introduced. He wa.s sentenced to be 
dismissed the service, to forfeit all pa~ and -allowances due or to become 
due, e.nd .to be confined at hard labor f.or six months. The reviewing au
thority approved only so much of the sentence as provides for dismissal, 
a.nd·forwarded the record of ~rial for action under Article of War 48. 

3. In Tiew of the accused's plea of guilty, the evidence need not 
be stated in detail. It is suf.fioient to note that as to Charge I and.'its 
Specifications, the prosecution introduced as witnesses the officers from 
whom the money is alleged to have been stolen. Ea.ch·witness stated that· 
at the place and time alleged there was removed from his billfold or 
effects the a.mount as.set forth in the respective specifications (R.9-12). 
The money waa taken between 7 and 8 p.m., 9 July 1943, while the officers · 
were having a. shower bath (~.10,11,12). The officers did not discover 
their loss until two or three days thereafter. Lieutenants Smith, ·Gibson, 
and Preston belonged to the I e.me organization and occupied the sams quarters 
with numerous other officers. · There was no reuon to suspeot the aooused 
u the party who stole the money (R.ll-13 ). 'While an investigation was in 
progress to determine the guilty party, the a.oouaed went to lil.jor Blrley 
W. Chase, his Battalion Commander, and voluntarily said to him, "J.B.jor, 
I am the man you are looking for in this oe.se". The aoouaed told Ml.jor 
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. Chase that he took the money on Friday night, 9 July 1943, a.nd that b, 
had been trying to make up his mind to tell him about it for, several 
days but "just didn't have the nerve to do it" (R.14 ) •. Accused on the 
same day. :made substantially the same statement to Colonel Lewis L. 
Leavell, 79th Field Artillery Group, Fort Bragg, North Carolina (R.16). 
The verbal statement by accused to Major Chase is corroborated and con-

- firmed by a written confession dated 21 July 1943 (R.17,lBJ Ex. A), in 
part 8.8 .follairs I 

.. ... 
11Tha.t I am making this st'atement of my own :free Will and accord. 
"That my previous service is as foll~ a Enlisted at Ft. 

MacArthur, California. on Sept 1, 1939. W~ commissioned as a 2nd " 
Lt. on Oct. 22, 1942 • 

."That I came to Ft. Bragg, N.C. and when I arrived, I wa.a in 
debt ~oo.oo. 

•That my wife insisted on a..ooompanying me aa she ha.d always 
been with me. She was expecting a child and I wished to. be with 
her when it wa.s delivered. 

"That I did not know when 'I came here that the housing condition 
wa.s in such a bad condition. I had little time to find a place to 

_ live in and had no· transportation. J.t,' wife of oourse, was in ·no 
condition to search by walking and transportation wu too expensive. 

•That d•bts seemed to steadily inoreaae. 
"That my mind was torn between duty and home life and I stood 

. it until there seemed to be no other wa.y so I turned everything 
I had built up down, and on Friday, July 9, 1943, willfully took 
from other members of my organization, the sum of *50.00 to pay
mi Hotel bill. 

"That later, ,I, confessed to ·my Battalion Commander, Ml.jor H. 
W. Chase.• 

-
With ·respect to Charge II and its Specifications,, alleging that ac-

cused wrongfully borrowed money from enlisted men of hia organizi.tion, 
suffice it to state that the findings of guilty are supported by the te1-
timon;y of the enlisted men from whom., the loans were obtained. The evidence 
disolosea that the loans in the aggregate amount to $130.00J that they 
were obtained between 29 June and 15 July 1943 and that the aoouaed in 
each i~tanoe made full pa~nt prior to his trial (R.21,22,24.25). 

/ ' .
Major Chase and Colonel !Ata.vell testified with respect to the pro-

fessional qualifications of aooused. J.ajor Chase stated that accused had 
served as battalion mtor officer for ii months and atateda •A.a battalion 
officer. ·I would rate this man 'excellent••. He stated that a.a a reward 
for aoouaed'• excellent work, he had very fecently recommended him. tor a 
pr~motion to the next. higher gr.de but; that 11the promotion YU e:v9ntuall7 
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stopped because of this• (R.15). Colonel Leavell, the accused's Regimen
tal Commander, when asked if the accused's performance of ·duty had been 
satisfactory or outst~ding, replied, "Accused's work as motor officer was 
superior" {R.17). · .. 

The aooused did not testify and no evidence was introduced by the 
defense. 

4. The evidence clearly supports the accused's plea of guilty of 
larceny in violation of Article of War .93, as alleged in Charge I and 
its Specifications, and his plea of guilty of wrongfully borrowing money 
from enlisted men of his organization in violation of Article of Wa.r 96, 
as alleged in Charge II and its Specifications. 

5. The accused is 22 ye~rs old. The records in the Office of The 
Adjutant General shov1 that accused is ~.arried. He 1'T8.S graduated from 
Long Beach Polytechnio High School (California) 1939, where he attained. 
the grade of second lieutenant R.O.T.C. He enlisted in the Regu~ar Arm:, 
1 September 1939, and was stationed at Schofield Barracks, T.H., until 
June. 1941. He was stationed at Camp Roberts, California, from 12 Jui. 
1941 to 12 April 1942, attaining the grade of Gun Sergeant, Section · 
Leader Ammunition and Supply Sergeant. He attended Officer Candidate 
School, Fort Sill, Oklahoma, and upon his graduation on 22 October 1942, 
he was commissioned a temporary seoond lieutenant, Field Artillery, Army 
of the United States. In recommending accused for.appointment to Officer 
Candidate School, his commanding officer stateda "Applicant has demonstrated 
outstanding qualities of leadership during the period he has been under nv 
observation", and referred to his character as "Eiccellent". 

6. The court was legally constituted and had jurisdiction of the 
person and subject matter. No errors injuriously affecting the substan
tial rights of .the accused 'ffllre committed during the trh.l. In the 
opinion of the Board of Review the record of trial is legally sufficient 
to support the findings of guilty and the sentence as approved by the 
reviewing authority and to warrant confirmation thereof. Dismissal ~s 
authorized upon conviction of a violation of Article of War 93 or 96. 
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lat Ind. 

War/ Department, J.A.G.o., r. OCi 1943 - To the Seoretary ot War. 

1. Herewith transmitted tor the aotion or the President are the 
reoord of trial and the opinion. of the Board or Review in the ~ase of 
Second Lieutenant Claudius N. Skeen, Jr. (0-1172285), Field Artillery. 

2. I conour in the opinion of the Board of Review that the record 
or trial is legally sufficient to support the findings of guilty and 

. the sentence aa approved by the reviewing authority and to we.rrant oon
firma.tion thereof. I recommend that the sentence be confirmed and · 
carried into execution. 

3. Inclosed are a draf't of a letter for your signature transmitting 
the record to the President for hi~ aoti~n and a form of Executive aotion 
designed to carry into effeot the· recommendation hereinabove made, should 
suoh aotion meet with approval. 

-~ 
J.tyron C. Cramer, 
1-.jor General,, 

3 Inola. The Judge Advocate General. 
Incl.1-Record of trial. 
Incl.2-Draft of let. for 

sig. Seo. of Har. 
Inol.3-Form of Rx. action. 

(Senteree confirmed but execution suspended. G.C.M.O. _349, 10 Nov 1943) 

.. 
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WAR DEPARTMENT 
Army Service Forces 

Iri the O!.t'ice o.t' The Judge Advoca ta General 
Washington, D. c. 

(.379) 

SPJGN 
CM 2.'.38898 2 SEP 1943 

UN.ITED S'.fATES ) .~71st LIGHT DIVISION 
j 

v. ) ,Trial by G.C.M., convened at 
) camp carson, Colorado, 2 

captain JOHN MARINUCCI ) August 194.3. Dismissal. 
(0-298422), ·5th Infantry. ) 

OPINION of the BOARD OF REVIEW 
CRESSON, LIPSCOMB and SLEEPER, Judge Advocates 

l. The record of trial in the case of the officer named above has 
been examined by the Board of Review and the Board submits this, its · 
opinion, to The Judge Advocat:e G9neral. 

2. '.lhe a.ccused was ~ied upon the following Charges and Specifica
tions r 

CHARGE Ir Violation of the 64th Article o.t' "MJ.r. 

Specification 1: In that captain JOHN MlRINUCCI, Fifth Infantry, 
having received a lawful comna.nd from :r.~jor WILLIA.!,{ R. BAUER, 
Fifth Infantry, his superior officer, to report to him (llljor 
Bauer) imnediately at the Regimental Supply Office, did, at 
camp Van Dom, Mississippi, on or about 15 July 194.3, will
fully disobey the same. 

· CHAmE II: Violation or the 61st Ar~cle of war. 

· Specification 1: In that captain JOHN !£RINUCCI, Fifth Intantr;y, 
did, without proper leave, absent himself from his place of 
duty at the Regimental Supply Office, Fifth Infantry", camp 
van· Dom, Mississippi, f'rom about 08001 15· July 194.3, to · 

about 1500, 1s Juli 1943. \ . · 

CHARGE III: Violation of the 69th Article or war.· 

Specification l: In that captain JOim w.RnrocCI, Fif'th Inf&ntr.1, .. 
having been duly placed in arrest at camp van Dom, 
Mississippi, on or about 15 July 194.3, · did, at camp van Dorn, 
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Mississippi, on or about 15 July 1943; break his said 
arrest before he was set at liberty by proper authority. 

He pleaded not guilty to and was found guilty of all Charges and Specifi
cations. No evidence of prior convictions was introduced. He was sentenced 
to be dismissed the service of the tnited· States. The reviewing authority 
approved the sentence and :forwarded the record of trial for action under 

. the 48t.'l Article of war. · 

j. The evidence for the prosecution shows that on 15 July 1943, the 
5th rn:tantry was preparing to move to a new station from. camp van Dorn, 
Mississippi.· '!he accused had been assigned for approximately three days 
to the regimental supply office, as munitions officer. On 15 July, however, 
due to the fact that there were no_ duties for the munitions officer at that 
particular time on account of the pending move, he was temporarily acting 
as an assistant to Major William R. Bauer, the regimental supply o:t:ficer, 
whose instructions :for the operation of the regimental supply service were 
given each morning to officers under his jurisdiction. 'Ihese officers were 
required to report for work at seven o•clock at the supply office, where 
the accused had no particular desk assigned to him, although many were 
available (R. 7-10, 13, 15, 20). · 

:Mljor Bauer was already there when the accused arrived on the morning 
of the 15th after seven ·and not later than eight ,o I clock. Major Bauer had 
not spoken to him or assigned him-any duties for the day when the accused 
took his departure about eight-thirty. He had not returned _to 'the office 
and was just emerging .from his quarters at one-thirty that afternoon, when 
ll:Ljor Bauer drove up, and, ~alling the accused over to his jeep, directed, 
ncaptain Mlrinucci, you will report to me.immediately_ at the RSo.n When 
the accused replied, "I am going to the bank:11 , the M:Ljor asserted, "You 
will not go to the bank, you will report to me immediately at the RSO." 
The accused then asked the •jor ii' lie could ride with him in the jeep•. 
'!he J&ijor replied that he had one or two stops to make and suggested, 
"ii' you begin walking now I will arrive there at approximately the same 
time you will" (R. 7..J:J, 11, 13-14,, 16)• \ 

Within five minutes, Mljor Bauer had aITived, but not the accused; 
nor had he an hour and a half later, when, at three o•clock, Major Bauer 
reported the fact to Colonel Willia.'11 H. Bigelow, the regimental cOI!lll\ander,, 
who directed his executive officer to find the accused and place him 1n 
arrest in quarters. '!he executive pranptly informed the accused of the · 
Colonel•s order, and "<n?-tlined to him the limits of' his arrest, which were 
the cubicle he occupied, except :for forty-five minµtes, three t:lmes·a day, 
to get his meals, to go to his assigned latrine, and two hours ' in the aftei
noon, between two and ~ouro•clock, for exercise" (R. 7, ll-12, 17, 19-21). 
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About ten or fifteen minutes later, seeing the accused engaged in 

conversation with another officer in the parking lot between J1is quarters 
and regimental headquarters, t.1-ie Colonel, accompanied by his executive, . 
went to the parking lot, personally told the accused that he was to rerrain 
in his quarters, explained the limits of his a?Test, and stood there until 
the accused disappeared into his quarters. He then prepared a letter, 
prescribing the limits of a?Test, and had the acting adjutant take it to 
the accused and secure his signature, aclmowledging receipt. The officer 
of the day was also informed of the accused•s arrest, and directed by 
regimental headquarters "to make hourly inspections to see he was in his· 
quarters, at the latrine or company•s mess hall, or going between one of 
those three places by the most direct route" (n. 17-19, 21, 23-24). 

About seven-t.ltirty that evening, a call for the accused was received 
at battalion headquarters, via the official telephohe - which,. hovrever, 
officers were permtl.tted, to use for personal calls. There was no telephone 
at the officers• quarters occupied by the accused. The battalion duty of
ficer sent an orderly over to tell the accused, who came to battalion head- · 
quarters to answer the call. While he was there, the officer of the day, 
making an hourly inspection, found him missing and reported the fact to the 
regimental commander, who repaired to the accused's quarters, accompanied . 
by his executive, and conducted an unsuccessful search for the missin(: of
ficer (R. 18, 21-22, 24-26). 

As they were leaving, the accusod approached from the direction of 
battalion headquarters., The Colonel inquired, "Where have you been?" The 
accused replied, "I have been to make ~ phone call." "At that," according 
to the executive officer, 

"Colonel Bigelow ordered captain ~.:;arinucci into his quarters to 
pack his over-nieht bag and told him he was going to send him to 
_the stockade. The office;- of the da.::,· was called, the provost 
marshal was called, the military police arrived, and Captain 
Harinucci was turned over to them and tak: n to the stockade. 
Approximately an hour later he was returned from the stockade, 
but kept in confinement in the 5th Infantry area" (R. 18, 21-22, 
24). . 

4. No evidence was introduced 'oy the defense, but the accused's 
unsworn statement, made to the court., after he had received proper advice · 
as to his rights as· a witness, shoVIS that on or about 13 July he was relieved 
as executive officer 0£ the 1st Battalion, 5th Infantry, and placed on duty 
with the regimental supply office under Major Bauer., to whom, he reported 
that evening at the close of his business at battalion headquarters, and 
again the following morning at seven. o'clock, when Major Bauer told him he 
could stay around, and he would try to find a job for him. At eleven he 
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.was given an assignment to "go out to the regimental area and check out 
the fire plug". He worked all a.t'ternoon, and from early the next morning 
until four-thirty the next afternoon, completing this assignment. He . 
ca.-ne back about five, just be.fore I:~jor Dauer left the supply office. 
The ll9.jor smiled and the accused "felt happy about it". Then, "There rs 
notM.ng else," said the 1.~jor, "I'll see you in the. morning" (R. 27-28). 

The next morning the accused was at the supply of£ice by seven 
o'clock. He asked Uijor Bauer what there was to do that morning, and 
was informed that there was nothing yet; also that the movement of the 
regiment had been postponed. · The accused suggested that, if the delay 
should continue four or five days, something would have to be done about 
"this laundry", and inq,uired of lJajor Bauer if he ~ht go to the post 
quartennaster's office and find out about it. The 1J!.jor replied, "I J.rJJ,.y 
call up myself"• Having vra:i.ted and receivea. no further orders, the accused 
"took the privilege, without asking the Mljor", of going·back to his 
quarters, to attend to personal matters. He was planning to visit the bank 
to close out his account, men another officer, an old fr1,.end, dropped in 

. to see him (R. 28). 

"Time slipped bY", the accused testified, 

"the MajoT made no effort to contact me. I f'el t that everything 
was alright. The of'f'ice wa~ half empty, he never did tell me 
'Where my desk was. * * * At one .i'ii'teen I said I better go down 
and see ,mat is going on. As I started out I met the Major in 
the rear of the first battalion headquarters, on the street 
right next to my quarters. He said to me, 'I was looking for 
you.' I said, 'Yes, sir.' He -was sitting in the jeep with the 
driver, I said, 'If you want, to see me I will be glad to ride· 
with you.' Rather sarcastically he said, 'Never mind that, I 

•have to make several stops, by the time you walk down there I 
will be down there. ' I didn't lmow 'Whether he was angry or not, 
but I had lmown the 1J:!.jor in Panama, I didn•t think I had com
mitted arr:, crime, didn't have arr:,. intentions or doing so. I 
did say to him that I WQuld like to go to the bank and close -
my account. He mumbled something and just then told the driver 
to go ahead. He claims in the statement he said immediately. 
If I had understood immediately I would have gone there. I 
~d no intentions or disobeying his orders. I told the gentle-

. man with me, ii' you rlll drive me to the bank I think I will . 
have ~e to close the account, then ·I will· go and see the Major, 
by that time he will probably- be down there. I W8nt to the bank 
and I returned, I would say about two-thirty or so. I went to 
m:, quarters, just then the regimental executive of'fice·r walked 

-
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in and tells me I am under arrest. He did explain to me rcy 
llmits and what they were. Naturally, I was excited and 
nervous to hear I had been placed under arrest•. So about 
fif'teen minutes or so after that I. began .to feel kind of · 
sick., my stomach £elt kind of bad and I couldn't reach a 
medical officer, I thought there would be no·hann in getting 

· some air. I believe that was the time I was walking along 
the duck-board near the parking lot that they saw me out . , 
there. I felt much better and I walked back in my quarters. 
I had remained ·there until the runner came over about seven
fif'teen and said., 'Sir., there is a phone call at battalion 
headquarters for you.' I thought it was alright as a matter 
of answering a phone call. I went and answered the call. 
As I came out I was stopped by coionel Bigelow and Colonel 
Wooten. Colonel Bigelow told me I had broken the arrest. 
I told him I had answered a phone call and I was on my way 
back to quarters. Just then they said I should pa.ck up and 
go up to the stockade. Gentlemen., that is the whole story.If. 
(R. 28-29). 

· 5~ · The Specif'ication.,. Charge I., alleges willful disobedience of the ·· 
lawful command of the accused's superior officer in violation of ArtiJle of 
war 64. · 

. ' 

"The willful disobedience contemplated is such as shows an in-
tentional defiance of authority., as where a soldier is given an 

, order. by an officer to do * * * a particular thing at once and 
·· * *' * deliberately omits u:, do what is ordered * * *• The 

order must relate to military duty and be one which the superior 
officer is authorized under the circumstances to give the 
accused. 11 (UC1l., 1928., par. ~~4£, p. 148). 

The· evidence shows that }j3.jor Bauer was the accusedis superior officer and 
authorized., under the circumstances., to order him to report :iJ'llmediately to 
the regimental supply office as a 'military duty; he did so order him; and 
the accused willfully omitted to report immediately - indeed, 1:~jor Bauer 
waited an hour and a half before reporting the disobedience to the regimental 
commander. While the accused's unsworn statement indicates that Major Bauer 
"mumbled something" arid that the accused did not hear him say "Dnmediately"., 
both Major Bauer and his chauffeur testif'ied that the order was given and 
repeated., clearly and distinctly. Although it seems probable from the four 
corners of the record., that inattention., preoccupation., and poor judgment 
on -the part of the accused may have been contributing factors in his com
mission of this offense., still., under all of the sworn testimony adducad1 
his unconscionable delay when ordered to report immediately, involves all 
the elements o:t willful disobedience, in violation of Article ot war ,64. 
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6. '!be Specification., Charge II., alleges absence without leave from 
his place ot duty at Camp van Dorn. While he may have telt that there :was. 
no reason., in the absence of~ specific duty assignnent that morning., 
"Why he should not "take the privilege" (as he expressed it) ot returning 
to his quarters without pennission from his chief., to attend to personal 
affairs., again the accused•s poor judgment resulted in a clear violation of 
Article ot war 61., "Which "is designed to cover_ every case not elsewhere 
provided for 1'here a:n.y person subject to milltary law is through his Ollil 

tau1t not at the place where he is required to be at a time when he should 
there." (J.£M., ·1928., par. 132). 

7. '!be Specification., Charge III, alleges breach ot a?Test~ "The 
ortense * * * is c;omnitted when the person in arrest :in.fringes the limits 
set by orders ***and the intention or motive that actuated him is im
material to the issue ot guilt., though, of course., proof of :uiadver~ce 
or bona fide mistake is admissible in extenuation." (1iell., 1928, par. 139!., 
p. 153.) The testimony is clear that the limits of his arrest had been 
caref'ul.ly- explained to the ace 1.Bed, twice verbal.13., and once in. writing., 
and that battalion headquarters was not included; despite which., ·when a 
runner arrived to notify him that there was a phone call tor him there, 
he thought, according to his unsvrom statement., that breaching the pre
scribed limlits ot his arrest "was alright as a matter or answering a 
phone call"• The circumstances SU1Tounding this breach, the slight di.s
tance and the short time involved, its object., and the accused's alleged 
misconception., may and shou1d be .taken into consideration in extenuation 
of the offense; all the elements of 'Which., however., are clearly established 
by the uncontradicted testi."llony. 

8. ';'11.r Deparnnent records show the accused is 36 years ot age; appoint,
ment as second lieutenant, In!antry Reserve, 2 June 1932; active duty., 15 
October 1932 to 28 October 1932, 21 September 1933 to ll June 1934J promotion 
to first lieutenant., Infantry Reserve., 28 June 1935; active duty., 1 July 1935 
to 14 J~ 1935, 1 August 1937 to 14 August 19.37, 23 July 1939 to 5 August 
19.39, 31 MarC'.h 1940 to 25 April 1940; appointment as captain., Infantry 
Reserve., 3 August 1940; active 'duty., 26 1:tay 1941 to 2 December 1941, and 
.from 26 l.~rch 1942 .to date• 

.9. The court was legally constituted. No errors injuriously Affect -
ing the substantial rights of the accused were committEtd during the trial. 
In the opinion·of the. Board of Review the ·record of trial is legally suf
ficient to support the i'indings of guilty and the sentence and to -warrant 
confirmation thereof. A' .sentence of' dismissal is authorized· upon a con-
viction ot Article of war 64., or 61 or 69. · . 
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lst Im. 

War Department, J.A.a.o., S - To the Secretary o:f War.SEP 1943 

1. Herewith transmitted for the action of the President a.re 
the record ot trial and the opinion of the Board of Review in the 
case ot Captain John :Marinucci (0-298422), 5th Infantry. 

2. I concur in the opinion o;f too Board o;f Review that the 
record of trial is legally sufficient tc support the findings and 
the sentence and to warrant confirmation thereof. I recommend that 
the sentence of di.snissal. be confirmed but suspended during the 
pleasure of the President• 

.3. Inclosed are a draft of a letter for your signature, trans
mitting the reoord tc the President for bis action, md a :form of 
Ex:ecutive action designed to carry into effect the .foregoing recom
menda ti. on, should such acti.~n meet lli. th .your appl'9val. 

- ..... ~ ... ., 
Myron c. Cramer, 

Major General, 
The Jw.ge Advocate General• 

.3 Inols. 
Incl 1 - Record of trial. 
Incl 2 - Drt. of lu. for 

Sig. Sec. o.f War. 
lnol J - Form ot Ex:erutive 

action.· 

(Sen:tence confirmed but execution suspended. G.C.M.O. 299, 5 Oct 1943) 
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WAR DEPARTLEN'l' 
Anny Service Forces 

In the Office of The Judge Advocate General 
Washir.eton,n.c. 

(38?)
• 6 SEP 1943 

SPJGH 
Cl,: 238905 

GNITED STATES ) 
) 

v. ) Trial by G.C.~.~., convened 
), at t;orth Ca"!!..? Polk, 

Second Lieutenant h"E~1RY G. ) Louisiana, 6 August 1943. 
REYNOLD~, JR. (0-1016915), ) Dismissal, total for
Pi:rrry of the .United States. ) feitures and corSine~ent 

) for· two (2) years. 

OPH'IC'N of the BOA.'ill CS' REVTh'i'; 
HILL, DRIV.ii.~ and LCT'fli'.R.:!0S, Judge Advocates 

1. The Board of Review bas examined the record of trtel in the 
case of the officer named above and subrnits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the follovd.ne Charge ano S~1ecifiec1-
tior.s: 

CHARGE: Violation of the 96th Article of 1·:ar. 

Specification 1: In that 2nd Lt. HenrJ G. Reynolcis, Jr. Com)any
"I", 36th Ar!!lore'd ltegiment, dJd, near Cameron, Louis:i ana, 
on or about I.'.ay 1, J943, wilfully nnd wrongfully fondle in 
an indecent manner the person of Private l''irst Class 
Franklin S. Harmon, Cor,1:,)any 11 I", J6tb Armored Regiment. 

Specification 2: In that 2!lcl Lt. Henry G. :1eyr:olds, Jr., Company 
11 :;:11 , 36th Armored Regiment, did, necr Slagle; Lcuisi.<i.na, 
on or about June 22, 1943, ¥r:i.lfully and v,ron;_;fully fondle 
in an indecent manner the person of Private Hugo R. 3dwards, 
Company "I", 36th Armored Regiment. 

Specification 3: In tr.at 2nd Lt. Henry G. Reynolds, Jr., Co:"tpctny 
11 I 11 , 36th Armored Reginent, did, at North Camp Polk, 
Louisiana, on or about Aprj 1 26, .1943, wilfully a.rd wrone
fully fondle in an indecent manner the person of Corporal 

11 I 11Leo A. Huff, Cor.J.[Jany , 36t.h Armored Regi.!!lent. 

http:Lcuisi.<i.na
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Specification 4: In that 2nd Lt. Henry G~ Reyno+ds, Jr., 
Company "I", 36th Armored Regiment, did, at North Camp 
Polk, Louisiana, on or about July ll, 1943, wilfully 
and wrongful~ fondle j,..'1 an indecent nanner the person 
of Private First Class Lawrence H. Swinehart, Com:paey 
"I", 36th Armored Regiioont. 

Specification 51 In that 2Di.Lt. Henry G. Reynolds, Jr., 
· Company "I", 36th Armored Regiment, did, at ?!orth Camp 

Polk, Louisiana, on or about July 18, 1943, wilfully and 
wrongfully fondle in an indecent manner the person _.or 
Corporal George Compton, Company "I", 36th Armored Regi-
ment • • I 

. Specification 61 In that 2nd Lt. Henry G. Reynolds, Jr., 
Corr,.pany "I", 36th Armored Regiment, did, at !forth Camp 
Polk, Louisiana, on or about July 25, 1943, ldlf'uJ.l.y and 
?ll'ongfully fondle in an indecent manner the person or T/'S' 
Boyd }::ather, Company "I", ,36th Armored Regiment. 

He pleaded not guilty to and was found guilty of the Charge and all t,he 
Soecifications. He vra.s senter¥:ed to be disnissed the service, to

• I . 
forfeit all pay arrl allowances due .ar to become dul' and to be confined 
at hard labor for two years. ·The reviewing authority approved the 

. sentence and forwarded the record of trial for action under ·Article of · 
·war 48. 

3. The only testimony upon each Specification was that of the 
soldjer concerned and of the accused. All of the soldiers concerned were 
members of.the company of accused. 

a. Specifica.tion l: Private First Class Franklin s. Harmon 
testifiedthat on the night of l M<V 1943, when Compaey- I, 36th Armored 
Regiment was in bivouac on a beach of the Gulf of Mexico near cameron, 
Louisiana, the a~cused requested him to accompany accused to an adjacent 
company area to investigate a supposed drowning. Ch the way back they 
talked about how bad the mosquitoes were, atxi accused suggested that 
Hamon sleep with him, stating that he had a mosquito bar and a bed roll, 
and he ~as surA the mosquitoes would not bother them. Hannon did not 
think it was right, but when the invitation was repeated, went with ac
cused to the truck. Accused suggested that Harmon take oft his "fatigues" 
because of the heat, and they got in the bed roll and talked for awhile. 
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Accused took a drink o.f rum and offered one t.o Harmon, who touched it 
to his lips but did not dr5.nk it. A few minutes later, a.ccused began 
rubbing Harmon• s ar!'ls and legs and "fooling" vd. th his prj vates. Harmon 
said it was stuffy in the truck and that he did not feel well, eot up 
and left (R. 6-7)• · 

1be accused testjfied tr.at on the occasion mentioned, he had 
no tent·and had chosen to sleep in the back of a truck. The mosquitoes 
were bad. Accused was standj_ne near the truck talking and smoking with 
several enlisted men and non-commissioned officers when he found that 
Harmon had been bitten by mosquitoes and was ill. Accused had a mos
quito bar and told Harn•on that he could sleep in the truck and that he 
and accused could throw the mosquito bar over their heads. Both drank 
some rum and lay down. Harmon seemed to be sick. Accused was feeling 
"over exuberant" and began to rub around on riarmon, bt~t not lower than 
·his stomach. Ha.rmon 11 kidded11 accused about it and accused stopped. 
After a short titre, Harmon got up, said he wa.s very ill and l.eft the 
truck (R. 13-14). 

b. Specification 2: Pri vat,e Hugo R. Edwards testified that on 
22 ~une 1943 the organization of accused was in bivou~c near Slagle, 
Louisiana. At about 11:30 p.m. on that day accused had a conversat.fon 
with him about women. A little later, Edwards was going to roll out 
his bed on the back of a tank, when accused offered to show Edwards and 
another private who was present, how to do it. They rolled out the bed. 
Edwards sat on one side of it. Accused lay down next to Edwards, 
reached over and patted him on his privates blt rl~sisted when told to 
stop• .About 4:30 o'clock ir>. ·the morning, Edwarfsawakened from a dream. 
to find accused "pulling on my private parts". Edwards rolled over on 
his stomach. Accused pulled Edwards back and "went after" him again, 
took his hanc and tried to make him "handle" accused. Edwards pulled 
away and when accused continued his attentions, left the tank. Edwards 
mentioned the incident to Corporal Ruff (R. 7-8). 

. '!'he accused testified that on 22 June 1943, he ret~ned about 
10:JO p.m. from giving a compass problem, and drank a number.of bottles 
of beer and a small quantity of rum. After a visit to another bivouac 
area, he walked over to Edwards' tank with him and several others. 
Edwards and another private were plannine to sleep on the tank. Accused 
showed Edwarc1s how to spread the blan.lcet and all three of them sat on 
the back end of the tank. Accused had no recollection of patting Edwards 
on the testicles at that time. 1bey then stretched out and began . 
talking about s_nakes. Vthile lying there accused fell asleep, and awoke 
-;>bout 2:30 a.m. "wrapped up in somevlhat of an embrace" with Edwards, 
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\ouching ·him on the private parts; Edwards also had his hand on accused. 
Accused immediately got·up and -..:ent back to sleep in his own bed {R. lb) •. 

- . 
. . c. Spegification 31· Corporal Leo .A.~ Rutt testified that on 

or about 16 April 1943; he went ·t,o the arms room to get the serial 
numbers -ot some revolvers. Accused was there and gave Ruff about ~ the 
numbers, then "grabbed• him nby the balls". Ru.ft moved awq ~d got the 
rest .or the numbers. Accu-sed then seized him again; but Ruff walked out. 
On 19 J~ 1943, Ruff, Corporal George Compton and accused were in the ., 
orderly ro·om, wben accused remarked that Compton wculd be a good one to 
sleep nth· in winter and Ruff woµld be a good one to· s_leep with in 
summer {R. 9-1~). · 

. . The accW!led testii'ied that he had no recollection of either 
of the occurrences ot 1'hich Corpo:ral Ruff· ~stii'ied (R. lb). 

. d. . S~cificati~n 4: Priva~ First· Class Lawrence H. Swinehart 
testii'ied~that on 11 July 1943, he was charge ot quarters am na lying 
on a bed in the orderly roo~ about 10100 p.m., ;llhen accused, 1'ho was 
duty officer that night and ws sleeping in the off'icera• room next to 
the·:orderly room, ent·ered the orderly room clad only .ih ehorta, and sat 
on Sw1.nehart•s bed. Accused began tal.ldng about a girl and rubbing 
Swinehart I s· knees; he then took hold of Swinehart 1,; penis several times 
and tried to put Swinehart I s hand on the penis of .accused. Each time 
Swinehart pulled° awq. · Accused then left the room (R. 10). · · 

, '!be accused testii'ied that on the.evening or 11 Jul¥ 1943 he 
_attended a party. He h~ been detailed as duty officer tor the follow
ing dq and about 11130 p.m. he went to the company comnander•s office. 
to sleep o~ a cot so as to be present to take reveille and attend to 
such matters as ll11ght come up before the arrival ot the company commander. 
He ilOticed that the .day room lights were still ·on, went into the orderly
room and told Private First Class Swinehart, wp.o ws lying on ·a cot but 
was rx>t ,-et asleep, to turn them off. Swinehart mentioned that hie 'Wife 
was coming to eee him within a day or two. Accused sat on the. edge or 
SWinehart•e cot, and they began to hand-llll'estle. Swinehart was stripped 
to the waist and accused attempted to tickle him Ul'}der the arms.· Tb.e:,
scui'fled playfully for a minute and t!len accused returned to the COJIIP&IJ1' 
commander•s. office (R. 14-16}. · · 

. ~,e- Specitication 51 Co.rp~al George Compto~ testified that on 
. 19 Jucy 19"3, he· was charge of quarters, and ns asieep in the orderlT 
room .a~t midnight, when accused lrak:ened him b7 placing a hand on his 
ankle. He turned over on bis. Bide and accused then put a hand on his leg 
above the knee. Compton rolled out -~ ~·· There was a triend]Jr scuttle 
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which ended when Compton gave accused a shove and left the room 
(R. 11). 

The accused testified that he had no recollection of the' 
incident which was alleged to have taken place on or about 18 July. 
Corporal Compton was the driver of accused!8 tank and they were in the 
habit when in the field of teasing one another and scuffling in a 
friendly fashion, but there was nothing of an indecent nature (R. 15). 

r. Specification 61 Technician Fifth Grade Boyd Mather 
testified-that on 25 July 194.3, he was charge of quarters aid was 
sitting in a chair in the orderly room about 1:30 p.m., 'When accused 
came up behind him, reached over his shoulder and started playing with 
his pri.vate parts. Mather a·sked accused to stop once or twice, then got 
up and went outdoors (R. 12-1.3)• 

The accused testified that·on 25 July 194.3, he was'leaving tpe 
orderly room to keep a swimming engagement at the division swimming 
pool, and on the way out the door, walked up behind the chair in 'Which 
Technician Fifth Grade Mather was sitting, pulled it_ back and tilted it 
in a playful manner, then reached over and pulled a few stray hairs on 
his chest. Mather was -eating a sandwich, am accused pretended to· take 
the sandwich away and tickled him in the ribs. Mather said "Stop 
Lieutenant", arose from the chair and left the room. Accused asked him 
if he were going to·the mess hall and he said "Yes11 • Accused did not 
touch 1iather "around the private parts" (R. 15). 

6. This officer is charged w.i.th six instances of indecent fondling 
of the person of six enlisted men of his company. The accused· had no 
recollection as to the incidents alleged in Specifications .3 and S. With 
respect to Specification 1, accused admitted that he was feeling "over 
exuberant" an:l. began to "rub around" on Hannon, but "did not reach 
below" his st.omach. As to the allegation in Specification 2, accused 
had no recollection of patting Edwards, but admitted that he fell asleep 
in the bed roll which he shared with Edwards, and when he awoke about · 
2130 a.rn. was "wrapped up in.somewhat of an embrace" with Edwards and 
was touching the private parts of Edwards. With respect to Specifica-
tion .4, he was "hand wrestling~ with Swinehart., scuffled round and attempted 
to tickle Swinehart~o was stripped to the waist--under the arms. As , 
to Specification 6, accµsed tilted back a chair in which Mather was 
sitting, hel,d him by the shoulders, reache9 over and pulled a few hairs 
on his chest, and tickled him in the ribs. Accused denied that he touched 
Mather around his private parts. · 
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7. As to Specification 51 the evidence ehows that while· Prlvate 
Compton wae asleep in the orderly room, he woke an1 !ound that the 
hand o:f accused was on his ankle.. Compton turned over, the accused 
put his hand on the leg1 ab9ve the knee., of Compton, 'Who then rolled 
of! the side of the bed and "scuffled ·a little bit• with accused., The 
scuffle, which Compton believed to be mere]Jr !riend1y1 ended 'When· he 
gave the accused a little shove and left. 'l'he proof doe~ not, in the 
opinion of the Board; support the· allegation of fondling in an in
decent manner. The court may have been influenced by the :fact that 
accused ·employed substan1;ially the same method ·or approach_ as in other 
Spec1£1cations. The accused is entitled to have each Spec1:fication
cansidered separately. As to each or them he should be presumed to 
be irmocent until his guilt has been established beyond any reasonable 
d(111bt. The-Board of Review has frequently quoted with approval the 
following language from Buntain v. ~ (15 Tex. Appeals 490 )z 

"Vie must look alone to_ the _evidence. as we fim it in 
the record, am app'.cy"ing to it the measure or the law, 
ascertain whether or not it !ills that measure. It 
will not do to sustain convictions .based upon 
suspicions or .inadequate testimony. It wcw.d be a 
dangerous precedent to do so., and would render pre
·carious the protection. llhich the law seeks to throw 
around the lives and liberties of the citizen.• 

In the opinion of the Board of Review, the evidence is legally 
insufficient to support the finding of guilty of Specification S. 

' ' 

, 8. With respect to Specif'ications 1; 2, 31 4 and 6, the statement 
of each soldier as to the offense camnitted upon him-is convincing. It 
is to be noted that each ~oldier, after the offense was comnitted, left 

· the presence of the accused, except as to Specification 4•. 

The accused_specif'ically denied the offerises alleged only 
with respect to Specif'ications l and 6. He did however, adlliit actions 
which constitute umue familiarity with the soldiers named. in the two. 
Specifications•. He disclaimed any recollection of the incidents all.eged 
in Specif'ication 3. With respect to Specification 4, he.admitted 
scuffling, hand wrestling with and tickling the· soldier under the arms, 
and with respect to _Specif'ication 2., waking up to !ind himself "wrapped 
up in somewhat of an· embrace" with and touching the. private parts of the 
soldier. The explanations by the accused of his conduct are not con
vincing in the :face' of the cumulative effect or the testimoey of the 
five soldiers, each with respect to the particular incident in which ·he 
was involved. · · · 
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The Board of Review is convinced beyorxi any reasonable doubt 

that the accused conunitted each offense alleged 1n Specifications 1, 
2, 3, 4 and 6 as related in each case by the individual soldier in-
volved. · 

9. Specification l alleges an offense committed~on Pri~ate.F1rst 
Class Franklin s. Harmon. His name is so stated in the heading .to his 
testimony 1n the record, but in his answer to the first question lµs 
first name is recited as "Francis" (R~ 6). In view of the absence of 
any objection upon the part of the defense am. the references to Harmon 
in the question of defense counsel and in the testimony of accused, it· 
is apparent that. the lli.tress l!armon was the same Harmon alleged in the 
Specification (R. lJ). 

10. Careful consideration has been giTen to a letter dated 16 
August 1943, from Representative J. w. Fulbright, forwarded to The 
Adjutant General by Colonel Wm. Pearson, A.G.D., War Department .Liaison 
Officer, and to a. letter dated 17-'. Augµst.;1943, . from Representati:ve Fadjo 
Cravens,.urging a most careful examination of the facts in this case. 

11. The accused is 22 years of age. . '.Ibe records in the Office at 
The Adjutant General show his service as followss Enlisted service 
from 3 Augus~ 1942; appointed temporary second lieutenant, Army of the 
Uni~d States, from Officer Candidate School, and ~otive duty, 13 March 
1943. · 

.12. The court was legally constituted. No errors injuriously af
fecting the substantial rights of the accused were committed during the 
trial. · The Board of Review is' of the opinion that the record of- trial 
is legally insufficient to support the finc;iing of guilty of Specifica
tion 5; legally sufficient,to support the findings of guilty of Speci
fications 11 2, 3, 4 and 6, and of the Charge; and legally sufficiept 
to support the sentence and to warrant confinnation of the sentence. 
Dismissal is authorized upon convic+...:ion of a violation of ·the 96th · 
Article of War. · 

-----~_,._,...-_~-_r::;;;;J_,....,_____ __ ,Judge Advocate 

Ld_......._.~---·--".___..... .......__,..·_·_rm ____,,Judge Advo.cate 

___a;...-tF-~---.------_.,Judge Advocate 
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1st Ind. 

8 - SEP 1943War Department, J.A.G.o., - To the Secretary of War. 

1. Herewith transmitted for the action of the President are 
the record of tri'al and the opinion of the Board of Review in the 
case of Second Lieutenant Henry.a. Reynolds, Jr. (0-1016915), ~ 
of the United States. 

2. I concur in the opinion of the Board of Review that the 
record of t~al is legally insufficient to support the finding of 
guilty of Specification 5, legally sufficient to support the find
ings of 0 guilty of Specifications l, 2, 3, 4 and 6, .and of the Charge, 
and legally sufficient to support the sentence and to warrant· con
firmation of the sentence. Th~ accused willfully and wrongfully, 1n 
an indecent manner, fondled the person of enlisted men· on five 
occasions. I recommend that the sentence to dismissal, total for
feitures and confinement at hard labor for two years be confirmed, but 
in vi~ or all the circumstances that the confinement and the for
feitures be remitted, ·and that the sentence as thus modified be car-
ried into execution. · 

3. Inclosed are a draft of a letter for your signature, trans
mitting the record tc, the president· for his action, and a form of 
Executive action carrying into. effect the recommendation made above. 

~· C.. ~-o----•-
Myron C. <,.-amer, 

3 Incls. Major General, 
· Incl. l-Record of trial. 'nle Judge Advocate General. 
Incl.2-Drft.ltr. for·sig. 

Sec. of War. 
Incl.3-l',orm of action. 

"· 
{Finding of guilt7 of Specification S disapproved. Sentence 
confirmed bit confinement and forfeitures remitted. 
o.c.M.o. 303, 7 Oct 1943) 
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SPJGK 
CM 238937 .1.8 OCT 00 

UNITED STATES ) lW'fAIIAN ANTIAIRCRAFT .ARTIIJ.ERY COMMA.ND 
) 

v. ) Trial by o.c.M., convened at 
Fort Sha.tter, T. R., 27 July 

Fir1t Lieutenant CHARLES F. ~ 1943. Dismissal. 
:MITCHELL (0-1043173), Coast . 
Artillery (AA). ~ 

OPINION ot the BOA.RD OF REV:rmf• LYON, HILL and ANDREWS, Judge Advooatea 

--------------------· 
1. The record of trial in the case ot the of'f'icer named above has 

been examined by: the Board ot Review and the Board. submits this, its opin
ion, to The Judge Advocate General. 

2. The accused was tried upon the following Charge and Specif'ication.sa 

CHARGE• Violation. ot the 93rd Article of War. 

Specification l • In that First Lieutenant Charles F. Mitchell, 
Headquarters -Fi.rat Battalion, .Ninety-eighth Coast Artillery: 
(Antiairoraft), did, at A.P.o. No. 958, on or about 5 June 
1943, .feloniously take, steal, and carry away the 1um of 
about $109.00, lawful money of th~ United States, the prop-· 
erty of Captain Stanley Herrling, Air Corpe. 

Specification 2a · In tlia.t Fi.rat Lieutenant Charle• F. Mitchell, 
. Headquarter•, Fi.rat Battalion, 98th Coast· ~il.lery (Anti• 

aircraf't), did, at A.P.O. No. 958, on or about 5 June 1943, 
feloniously take, ateal, and carry awa.y one "llomi8• wrist 

·watch, value about $48.00, the property' of Second Lieuten-
ant John P. Johna, 98th Coast Artillery: (.Anti&ircr&ft).-

'The accused pleaded not guilty to and was to~ guilt)" ot the Charge and 
Speciticiation.s. He waa 8entelloed to diamiual and forfeiture ot all pay 
and allonnoea due or to become due. The reviewing authority approved only 
80 much ot the finding of. guilty· !)f the Charge aa involves a finding ot 
guilty of a violation ot the 96th Article 9t War, approved only 80 JllUch 
ot. the aentenoe aa providea tor diami!saal, and forwarded the record ot 
trial tor action under Article ot War 48. 

• I 

,a. · The eTidenoe tor the proaecuti?n shows that on the enning of 
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5·June 1943 there was removed from the billfold ot Captain Stanley 
Herrling, 7th Fighter Command, Air Corpsi, Fort Shafter, T. H., $109 in 
ca.sh and a check for $4.36 payable to cash (R. 10). Captain Herrling, 
in changing uniforma to go to a picture shaw, left his billfold on the 
bed or table a.nd on returning to hia quarters about 10115 or 10120 p.m. 
he found the Qillfold, but the money a.nd check had been removed. A 
bottle of liquor had been moved from the dresser drawer and was lying 
outside (R. 10, 18). · Having been assured by his roomnate a.nd other of
ficers in the quarters that they knew nothing about the ma.tter, he reported 
the loss to the Investigation Department, Military Police, in Honolulu. 
Between 7&00 and 10100 o'clock on the same night there was taken from 
Quarters 202, Fort Shatter, a wrist watch of the value ot $48, the property' 
of Second Lieutenant John P. Johns, 98th Coast Artillery (AA), Fort Shafter 
(R. 21, 22). 

On the a.tternoon of 6 June 1943 Captain Herrling, Fi.rat Lieuten
ant ·Charles R. Gaa, 64th Coast Artillery, 7th Fighter Comnend, and the 
accused had visited the quarters of "Miss Shannon". Captain Herrling 
stated the.t he joined the party about 5&00 o'clock, had one drink, and 
lett about 6&00 o'clock (R. 10). Everyone wa.s njoTia.1 11 (R. 13). While 
at Miss Shannon's quarters he jokingly took out.his billfold and thumbed 

. through the bills naa much as to say 'I am right' 11 
• This incident, coupled 

with his remarks upon leaving that he might join the IB,rty later in the 
evening a.nd bring some liquor with him, oa.uaed him to suspect that a member 
of the party' had been to his quarters looking for the liquor and tailing to 
find him, had'taken the contents of his billfold (R. 12). Captain Herrling 
turned over to the Military Police for examination for fingerprints the bot
tle ot whiskey and the billfold. The report of the examination we.a negative. 
F.e.rly the next morning Captain Herrling telephoned the accused that someone 
had entered his quarters and removed money from his billfold (without stat
ing the amount), aild told aocused that if he knew anything about it or knn 
who waa "playing this prank" he should say so, as fingerprints had been 
found on.the billfold by the Military·Police, who were then at headquarters 
ohecking over the fingerprint •files. The accused immediately replied·that 
he knew a.bout it e.nd that he would see Captain Herrling and.explain every
thing that, afternoon. About 1130 p.m., 6 June, Captain Herrling received 
through the message center a letter or apology from the aocuaed in which 
were inolosed $87 in cash and a "&mis" wrist watch (R. 10, 11, 12, 15-17). 
Aocuaed' a letter of transmittal·wu as follows& 

Will you forgive m:,, stupid joke. I would· nevar 
have done .if/ except that I thought you needed a 
lesson. And to top it off I was very drunk. I will 
aee you soon but not thia evening as the Colonel won't 
let me go out. 

Mitch 
P.S. Don't leave it around e:rty more. 

c.M." (R. l3J Proa. Ex. A). 
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Capt&in Herrling gave this information to Major. Tomasello ot the 
Honolulu Mili ta.ry Police. Major Tomasello suggested that Captain 
Herrling and the accused report to hi• ·office .for interview.· Two 
days therea.f'ter this wu done and on the way Ca.ptain Herrling, for 
the first time, informed accused tha.t $109 had been taken trom his 
billfold whereu acous.ed had returned only $87, and inquired whether 
the watch was intended as security for the balance of $22. The ao
oused replied in the negative, saying that he did not know the exact 
amount which he had taken, but that he we.a under the impression that 
$87 was the correct a.mount~ However, he promptly paid the difference 
(R. 17, 19, 21). After they ha.d explained the episode to Major · 
Tomasello, the latter reprimanded accused and the matter was considered 
closed (R. 11). Although Captain Herrling had recovered his money and 
understood that the watch had not been given to him aa security, for 
some reason he continued the possession ot the watch, thinking, as he 
stated, that it belonged to the accused•. On 13 June, while Captain 
Herrling we.:.s showing the watch to another·officer, Lieutenant Johns. 
asked to see it, and upon examination thereof identified it as his and 

· stated that it was taken fro;m his quarters between 7100 and 10100 
o'clock on the night of 5 June 1943, th~ same night that Captain 
Herrling's money was taken (R. 11). rn·teatifying Lieutenant Jahns . 
stated that in changing clothes that night to go to a picture show he 
left his watch and wallet in his quarters. His qU&l"ters were not looked. 
The watohwa.s left on a dresser or table. He left his wallet containing 
money in his trousers, which were thrown over a ch&ir. Upon his return 
around 10100 o'clock the watch was gone but the wallet had not been·dis
turbed. 

Lieutenant Johns 11 ved about a quarter ot a. mile trom Captain 
Herrling's quarters (R. 22, 25, 26J Pros. Ex. B). · Captain Herrling had ' 
known accused about seven weeks. They had worked together in the ?th 
Fighter Command. He had been .in aocuaed'a· oar several times but regard
ed his association with accused a.a more or less oa.sual (R. 14). Lieu
tenant Johns and aooused had occupied the same quarters. at Fort Sha.f'ter 
from 5 April 1943 to about the middle of liq, when aoouaed was tr&n1-
terred and moved out. Thereafter, Lieutenant Johns occupied the room 
vacated by the accused. This'"wa.s the room from whioh the wa.toh was 
talcen (R. 21-24). 

It appears- from the testimo~ ot First Lieutenant Charles R. 
Gaa, 64th Coast Artillery, who had known aoouaed since September 1942, 
that aooused and Miss Shannon oame to his quarters around 6100 o'olook, 
5 June. Aocus-ed was "very happy". He sa'id that he was going home. He 
invited Lieutenant Gaa over to Miss Shannon'• quarters for a "couple ot 
drinks". Shortly a.fte~ ·their a.rrival at Mias Shannon I a Captain Herrling 
joined. the party, which then conslsted o.f the witness, the aoouaed, 
Captain Herrling, Miss Shannon, and "Miss Hester•.- The liquor was sup
plied by the aooused and Miss Shannon (R. 31, 32). Captain HerrliJ.lg 
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left early and when Lieutenant Gaa left about 7100 o}clock, ·the ac
cused wa.s "feeling happy" and remained at Miss Shamlon's quarters. 
In the opinion of Lieutenant Gas. accused was "half drunk", but ap-
peared to have control of his senses (R. 27-32 ). . 

Lieutenant Gaa again saw Captain Herrling on about 7 June 
and asked him if he had found his money. Captain Herrling said that 
he had, and showed him accused's note of apology a.hd also a watoh 
which he said acoused had returned with the money. Witness stated 
that Captain Herrl,ing asked him whose watch. it was and witness told 
him "it looked like Mitchell's (accused's) watch" (R. 31). · · 

Ensigns David M. Evana ~ Curtis J. Parker, United States 
Naval Reserve, Intelligence Center, Pearl Harbor, each stated that 
around 9&3Q on the night of 5 June the accused came to their quarters, 
108 South Drive, Pearl Harbor, looking for a schoolmate named "Norman 
Evans". The accused was "quite voluble". His speech was "thiok, and 
his manner rather enthusiastic, - exuberant". He showed that he had 
been drinking. It developed in the conversation that aoc~ed was ex
pecting t9·lea-v:e.the Island ·and that his car was for sale. Mr. Evans 
jokingly offered him-$200 for the car,.sightunseen. They :went out and 
examined the oar and the accused took them for a short drive. Aooused 
drove "fairly well" but on turning at Hickam gate when accused was told 
that he was , on the wrong side of the road he said that it was a small 
ma.tter and drove over the curb that runs down the center of the two-lane 
highway into the proper traffic lane. After they returned to their 
quarters there was some vague understanding of renewing negotiations 
for the purchase of the car, but the matter was dropped, because in the 
opinion of the Nava.l officers the accused ''was quite high", so muchro 
that one of them remarked af'ter accused departed, "Well, he will never 
remember this tomorrow morning" or something to that effect (R. 37, 
33-41). 

4. The accused testified in his own behalf. His explanation of 
the matter is briefly a.s follows a On 5 June 1943 he was stationed at. 
Waipahu, T. H Understanding that he was soon to return to the States0 

he obtained permission· from "Major Barnes". to go to his former station, 
Fort Shaf'ter, to say goodbye.to friends there and also to collect & 

debt of $11 from "Lieutenant Cox". He got a quart bottle of liquor and 
drove to Fort Shafter. He first stopped at Lieutenant Gaa's and Lieu
tenant Cox's. quarters but tqey were absent. He then went to Miss Kay 
Shannon's. quarters. Miss Shannon had a roommate, Miss Hester, who 
formerly-worked at the Officers' Club. This was around 3130 p.m. Ac
cused produced his _bottle and they had some drinks. About 5100 o'clock
Captain Herrling and Lieutenant Gaa joined the party. The drinking 
continued until his quart had been consumed and then Miss Shannon 
brought out a bottle. Aooused did not recall the time that Captain 
Herrling left b.ut understood that he was to return in about an hour. 
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I.J.eutenant Ga.a. had a date and he left a.round 7100 o'clock. In the 
meantime, they "finished up" Miss Shannon's bottle of liquor. About 
that time the girls' dates arrived with another bottle of liquor and 
aocused had more to ~rink with them. The girls and their dates left 
for the Officers' Club about 7al5 or 7130 o'olock. Accused "figured" 
that Captain Herrling was at home and went over to aee him•.Captain. 
Herrling was not in, but aooused noticed his wallet "lying there" and 
thought it would, be "a good joke on him to extract the contents_ of his 
wallet, giving it to.him the next day or later". He stated that to 
the beat of his knowledge he took $87. Leaving.Captain Herrling's 
he went to "Miss Pabst's" quarters. She was not in, but,some offiqer 
whom he had.never met was there and accused had a few drinks with him. 
Accused did not remember leaving Miss Pabst's quarterl,..:but later foWld 
himself driving his oar along Hickam Field- on the maili ~:road into Pearl 
Harbor•. Realizing where he was he decided to oall on Norman Evans, a 
sohoolma.te from his home town, who had quarters in the Naval Ho~ing. 
He recalled entering the quarters in the Naval Housing and asking for 
his friend Evans, who was absent, and recalled engaging in conversation 
with an Ensign Evans. He remembered taking Ensign Evans and another- -
officer for a ride, but did not recall where they went, the purpose of 
the ride, or any conversation with respect to the sale of the oar. He 
recalled a "sudden jar" when the oar was driven over the curb, but had 
no·recollection of returning to the Naval Housing except that he remem
bered the Naval officers getting out of the oar, after which he returned 
to his station (Waipahu). After putting his oar away. he went to his. 
quarters, changed into fatigue uniform, and reported to the CP for duty 
as Duty Officer around 11&00 o'clock. He was supposed to have gone on 
duty at 5aOO o'clock. During his absenoe on pass Major Barnes took the 
duty for him. His quarters and the CP were in the same building. He 
remained on duty Wltil 6a30 the next morning (R. 42-46, 63). 

The statements of accused with respect to the telephone con
versation the next morning with Captain Herrling, his account of the . 
return of the money and watch, and the related events which followed, 
e~race substantially the same facts as testified to by Captain Herrling. 
Suffice it to say that aooused admitted taking the money and that he 
returned ia7 in ca.sh and the watch to C11,ptain Herrling with the note of 
apology (Pros. Ex. A). His reason for sending $87 was that when he left 
for Fort Shafter that .afternoon he had $50 in $10 bills. He did not · 
recall-spending any part of it except il or fl.05 for gas (R. 42), and 
right after his telephone conversation with Captain Herrling he counted 
all· the cash he had, which amomited to $136. By subtracting $49 which 
he thought was his money, he struck a balance of $87, which he assumed 
was the amount that belo~ged to Captain Herrling (R. 48). · 

As to the watch, the accused stated that he had no recolleotion 
whatever of being in Lieutenant Johns' quarters on the e"fening of 5· June 
(R. 49). He stated that when he went through his trousers after ~a . 
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telephone conversation with Captain Herrling and found the watoh and 
the money, he had a vague·recollection of getting. the watch and the 
money from the same table (R. 47, 49, 60, 52}, and that he therefore , 
assumed the watoh also belonged to Captain Herrling. His contention 
was that this belief was confirmed when Captain Herrling did not return 
the watch or disclaim its owneJ;"ship arter he was told that the watoh wu 
not giTen to hiin as security. Accused stated that he remained under this 
impression until a week later1when he was again'called to Major Tomasello'•. 
office and learned tor the first time that the watch belonged to Lieutenant 
Johns (R. 48, ·49). .A.couaed stated in etfeot, that there was no reason for 
him to steal the money or the watch1 that he

1 
had i3oo in the bank. He e~ 

hibited to the court a handsome wrist watoh which )8-d. been given to .him by 
hie parents for Christmas 1942 (R. 53). . 

5. The evidence thus discloses that the aooused, · on the night of 
5 June 1943, after a drinking party in celebration of his expected return 
to the States, went by the quarter• of Captain Herrling, with whom he had 
been drinking,· and- removed from Captain Herrling's billfold $109, and that' 
some ti~e later in the evening he evidently- viaited hia old quarters,·then 
occupied by Lieutenant Johna, and removed therefrom a wrist wa.tch belong• 
ing to Lieutcmant John.I. Captain Herrling· reported the losa of the money 
to the Military Police. Early the next morning he oalled accused on the 
telephone,. told' him of his loss without stating the amount, fabricated 
.the statement that the Military Police had found fingerprints on the bill• 
fold, and.stated to accused that it he knew an.ytbing about the incident 
•or who we.a playing this prank• he s_hould say so as the Military Police 
had fo'!Jlld fingerprints on the billfold and were searching the files for 
the identity ot the guilty party. The. accused imm.&diately replied that 
he knew about it and that he would see Captain Herrling and explain 
ewrything. That afternoon accused sent .Captain Her~ling a note of ' 
apology and µiolosed $87 in cash and a wrist--watoh. ·Two days thereafter· 
Captain Herrling informed accused tor the first time that $109 had been 
taken trom the billfold, whereu 'accused had returned only- $87, _a.nd asked 
if the wrist watohwas intended as 1ecurity for the difference ot $22. 
Aooused replied that the watch was not intended as aeourity and that he 
wu under the impression that $87 wu all the money that 11,e. had taken. 
However, in deterenoe to Captain Herrling'• ,statement, accua~d gave him 
the *22., In the explanation to the Military Polioe nothing wu said. 
9.:bout the wa.tc~. Captain Herrling thought· the watch belonged. to aooused , 
and aoouaed thought 1t belonged to Captain Herrl1ng. The incident wu 
oonaidered closed. .l few days later Lieutenant Johns saw Captain Herrling 
wearing the watch and identified it as his ·property.· 

There ii no material contliot in the evidence. · .A.ocuaed admitted 
the oonacioua and wronitul taking of the money but_ stated that it was done 
as a joke. He had no reoollection whatever of ta.king the watoh from 
Lieutenant Johna• quarters and upon finding hi~elt in pouession of. the 
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watch the next morning he assumed that it too waa the property of 
Captain Herrling. ' 

6. The court found the accused guilty of the larceny- as alleged,. 
in violation of Artiole of' V[a.r 93. As ,noted, the reviewing authority 
approved only so much ot the finding of guilty of' the Charge as involves 
a finding of guilty of a violation of the 96th Article of War. However, .. 
the a.otion of the reviewing authority e.a it now ate.nda oonatitutes an 
approval of the finding of guilty of the Specitica.tions. Thus in etteet 
the reviewing authority declares that accused comnitted two larcenies, 
-but that the larcenies were in violation ot Article of War 96, not Article 
ot iVa.r 93. This action is improper, for larceny is a violation of Article 
of War 93, and there is no legal basis for placing it under Article of War 
96. Consideration of the staff judge a.dvocate•a review makes it lllallifest 
that the reviewing authority meant to hold that the intent to permanently 
deprive the owners of their property was not proved beyond a reasonable 
doubt,, and that the record of trial was legally sufficient· to support 
only so much of the findings of guilty of Specifications 1 arid 2 a.sin
volves findings of guilty of wrongfully taking the specified property 
without the consent of the owner, in violation of Article of v{ar 96 
(CM 202846, Shirley). The Board of Review concurs in the view that the 
larcenous intent was not proved beyond a reasonable doubtJ consequently 
it is our" opinion that the record of trial is legally sufficient to sup
port only so much of the findings of guilty of the Specifications as 
involves findings of guilty of a wrongful talcing of the specified property, 
without the consent of the owner, in violation of Article of War 96. 

7. Th,, acoused is 23 yea.rs of age. He was graduated from San Jacinto 
High Sohool (Texas), 1938. He attended the University of Texas one year and 
was 8.1'1. instructor in oommeroial art at fuig Art Academy one year. He was a 
member of the Texas National Gue.rd from October 1936 to March 1936 and was 
inducted into the military service 14 November 1941. He was graduated from 
the Antiaircraft Artillery Sohool, Ce.mp Davis, North Carolina, 20 August 
1942, and commissioned a temporary second lieutenant, Coast Arttllery Corps, 
Army of the thited States. 

a. The court was legally constituted and had jurisdiction of the 
person and -subject matter. Except as noted, no errors injuriously affect
ing the substantial.rights or aocused were committed during the trial. In 
the opinion of the Board or Review the record of trial is legally s..!ft'icient 
to.support only so much of tr< findings of guilty of Specifications land 
2. or the Charge as involves ::.'indings of guilty of those Speoifioation.s in 
violation of Article of War 96, and legally sufficient to support the sen
tence and to warrant confirmation thereof. Dismissal is authorized upon 
conviction of a violation of Article of War 96~ 
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1st Ind. 

W9:r Department, J.A.G.o._ 24 OCT l943 · - To the Secretary of. We.r. 

l. Herewith transmitted for the action of the President are the 
reoord ot trial and the opinion of the Boe.rd of Review in the oa.ae of 
First Lieute_nant Charles F. Mitchell (0-1043173 ), Coast Artillery (AA). 

2. I concur in the opinion of t~e Board of Review that the record 
of trial is legally sufficient to support only so much of the findings 
of guilty of Specifications l and 2 of the Charge as involves findings 
of guilty of wrongfully taking the specified property without the consent 
of the owner in violation of Article of ~ar 96, legally sufficient to sup
port the sentence and to warrant confirmation thereof. In view of the 
circumstances, I recommend that the sentence be oontirmed but commuted 
to· a reprime.nd., and that as thus modi.t;ied the sentence be oarried into 

.execution. · 

3. Inclosed are a draft of a letter for your signature tre.namitting 
the record to the President for·his action and a. fo:rm of Executive action 

·designed to'carry into effect the reoollllll.endation hereinabove ma.de, should 
such action meet with approval. 

~~-~ • 
. J.wron C. Cramer, 

.Major General, 
3 Inola. The Judge Advocate General. 

Incl.1-Record of trial. 
Incl.2-Draft of let. for 

aig. Seo. or Viar. 
Incl.3-Form ot Ex. action. 

(Only- so much of findings of guilty o! Specifications of Charge· 
approved aa,,.~lves findings or guilt7 of wrongful taking of 
speci.!ied propert7 1n n.olation of Article of War 96. Sentence 
confirmed bit commu~ to reprimand. G.C.K.O. 387, 4 Dec 1943) 

• B • 
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