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WAR DEPiill'.L'MENT 
Army Service Forces 

In the Office of The Judge Advocate General (1) 
Washington, D. C. 

SPJGQ 
CM 236428 .- 1 JUL 1943 

U N I T E D S T A T E S ) 38TH INFANTRY DIVISION 
) 

v. ) Trial. by a.c.M., convened at 
) Camp Livingston, Louisiana, 

Private WILLIAM A. CIARK ) 4 June 1943. Dishonorable 
(20533389), Company •G•, ) discharge and confinement 
152nd Intantry. ) for twenty (20) years. 

) Penitentiary. 

REVIEW by the BO.ARD OF REVIEW 
ROUNIB, HEPBURN and FREDERICK, Judge Advocates 

l. The·record of trial in the case 0£ the solclier named above has 
been examined by the Board of Review. 

2. The accused was tried upon the following Charge and Specification: · 

CHARGE: Violation o! the 93rd Article or war. . 

Specification: In that Private William A. Clark, Company- •G•, 
One Hundred Fifty Second Infantry, did, at Camp . 
Livingston, Louisiana, on or about May 15, 1943, 
wrongtully and feloniously assault Carol R. Tidd, 
a female over the a;;e or twenty-one years, by seizing 
her body and fondling her private parts forcibly and 
against her will with intent to commit rape upon her. 

He pleaded not guilty to and was .found guilty of the Charge and Spec:U'ication. 
No evidence or previous convictions was introduced. He was sentenced to 
dishonorable discharge, forfeiture of' all Pf!:Y and allowances due or to be
come due and confinement at hard labor for twenty years. The reviewing 
authority approved the sentence, designated the United States Penitentiary, 
Atlanta, Georgia, as the place of confinement and forwarded the record of 
trial for action pursuant to Article of War so!. · 

3. 'rhe pertinent evidence 'tor the prosecution shows that Miss Carol 
R. Tidd (now Mrs. Francis R. Jones) came from Kansas City, Missouri, to 
Camp Livingston, Louisiana, for the purpose of' being man-ied to Technician 
Grade V Francis R. Jones. About 9:30 p.m., 15 May 1943 the two were seated 
on a bench near the Guest House of the camp discussing their wedding plans. 
A soldier, who later proved to be the accused, approached them and · 



(2) 

p:retended that he was sergeant or the guard and was under orders to arrest 
all unmarried couples round in that vi~inity. He told them that Jones could 
be court-~ialed and could get from one to six years• imprisonment for 
being found where he was (R. 9,14). He finally convinced them that it 
would be best for them if Jones would report back to his own area and he, 
accused 1would take Miss Tidd to the provost marshal's office for examina
tion and then to the Guest House. Accused wore a web belt and bayonet 
scabbard. It was dark. Believing him to be a guard and believing his 
story about the military orders prohibiting unmarried couples in that area. 
Jones left for his own area and Miss Tidd accompanied the accused. He 
led her through a path in the nearby woods. She begged him to take her to 
the Guest House. He said he would if he could get her through the line 
01' guards. While walking, the accused said that he heard a guard and that 
they must not be seen. The accused pushed her to the ground. She resisted. 
He then took o!r his cartridge belt and scabbard and unfastened his trousers. 
He kept telling her that ii' she did not submit to him that her fiance would 
be court-martialed. He pushed her legs apart. She resisted (R. 16). 
She then submitted to intercourse as he was so much stronger than she. They 
then got up and started in the direction of the Guest House~ »e kept tell
ing her to be very quiet. They heard someone and he again pushed her to 
the ground and she •had to submit to him again•. In pushing her to the 
ground the accused used pressure with his hands so that she could not stand 
up (R. 16). She vra.s terrified at his threats that Jones would be put in 
the penitentiary. She would not have gotten on the ground if it had not 
been !or the force used. She did not do so voluntarily (R. 21). She did 
not think that she could successfully resist him (R. 22). 

The military police then came with nashlights. They 3.rose from the 
ground. The accused started to run and pull Miss Tidd with him. He 
halted, h.onver, when one of the military police shouted •halt•. 

Miss Tidd ran into the arms o! her fiance Jones who had accompanied 
the military police.' She was taken to the hospital. and examined by :Major 
Shelton C. Sinmons, Jr., Medical Corps, who testified that she was in a 
hysterical state (R. 38)~ He stated that he found what appeared to be 
semen on the pubic hair, contusions about the urethra, and tears an her .. 
vagina which could have been due to a struggle on her pa.rt or to the fact· 
that the accused in attacking her was in a hurry (R. 39). 

The military police and Jaies testified that when they found the couple 
in the woods the accused's trousers were unbuttoned and his shirt was out · 
(R. 91 25, Z7). 

4. The accused elected to testify in his own behalf. Ha claimed 
that he drank s~ b8'9r on the afternoon or 15 May 1943 and from a short 
ti.'lle thereafter he does not remember a thing until he was 1n the hospi:tal. 
On two prior occasions during his life he suffered a loss of memory. He 
claimed that he never saw Miss Tidd before seeing her at the trial (R. · 
28-33)~ . 
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Major Shelton C • .'.i.l..ilmons., Jr• ., Medical Corps., testified that he ' 
examined the accused about 10:30 p.m. on 15 May 1943 and .tound. him sober• 
.At that ~ the accused did not appear mentally sound., b\lt he could not 
tell whether accused was actually unsound mentally or was •.taking" (R. 35). 

· llajor Frank P. Pignataro., :Medical Corps., Chief of Neuropsychiatric 
Service., ~tation Hospital., Camp Livingston, Louisiana, testi!ied·that he 
exarn1ned the accused on 18 May 1943. Accused was in a state ot tear and 
panic and was not sane. In his opinion the accused was sane prior to his 
arrest by the military police and was sane at the present. time (4 June 
1943). Sometimes peopl;e who camnit crimes sutter insanity when apprehended 
(R. 36-37). 

5. lhe accused is charged with assaulting Carol Tidd by seizing 
her body against her will with the intent to commit rape. Competent 
evidence in the record establishes that the accused did, at the time and 
place set .forth in the Specification., seize Carol Tidd with his hands and 
force her to the ground in spite other resistance. 

The record is legally sufficient to support the .rinding and the sen
tence. There are no eITors or irregulari"ties which injuriously a£.tect any· 
substantial right o.t the- accused. 

The onl7 legal question that is in this case is whether or not all 
the elements of an assault with intent to camnit rape were proven and 
established. Section 594., page 1164 or the Fourth Edition of Underhill•s 
Cr1rn1naJ Evidence (revised by Niblack) states the follorrlnga 

•The assault is the beginning ·or a crime; the motive of 
which is the infliction 0£ some corporal hurt upon the other 
without that person's consent, as., tor example, an assault with 
intent to canmit. rape. As soon as the :person assaulted is touched, 
no matter how trifling the·hurt or touch may be 1 the battery has 
been camnitted.• · · 

Subparagraph three and lour ot the section under •Assault with intent t,o 
commit rape• on page 179 0£ the Manual for Courts-Martial, u.s. Anry (1928) 
states, 

•The intent to have carnal knowledge o.t the woman assaulted 
by force and without her consent muat exist and concur nth the 
assault. In· other words., the man muat intend to overcome anr re
sistance by torce, actual or constructive, and penetrate the woman•.s 

. person. Any less intent will not suttice. Once an assault with 
intent to commit rape is made, it is no defense that the man vol
untaril:,- desisted.• 

-3-



{4) 

In this case it was proven that the accused first attempted to 
obtain the culmination of his desires by threats to Miss Tidd., to court
martial her fiance.· By misrepresentation he obtained.the absence ot 
Corporal. Jones. He then took :Miss Tidd a short distance into a wodded 
area. He then pushed her to the ground. He then pulled her legs apart. 
He then had intercourse with her. Miss Tidd stated posit'ively that if it 
had not been for the force or pressure used on her., connected with the 
threat to court-martial her fiance, that she would not have laid down on · 
the ground and submitted. The intent of the accused to have carnal knowledge 
of Miss Tidd in this case was definitely proven by the fa.ct that the 
accused went ahead and had the intercourse. Underhill' s CriminaJ. Evidence., 
as stated above, states that the assault is completed with battery "fthen 
the person assaulted is touched., no matter how trifling the touch or hurt 
may be. · 

From the facts as presented to the court, the court was given the 
burden, under the law., to decide whether or not the accused intended to 
overcome any resistance by force., actuaJ. or constructive., and pene"t.rate 
the woman's person. The court decided in this case that the accused 
intended to use any force necessary to accomplish his desires and found 
the accused guilty. 

6. The record shows the accused to be .3.3 years of age. He enlisted 
in the Indiana National.. Guard 9 December 1940 and was inducted into Federal 
Service 17 January 1941. 

?. The court was legaJ.ly constituted. No errors injuriously affect
ing the substantial. rights of the accused were committed during the triaJ.. 
In the opinion of the Board of Review the record of trial is legaJ.ly 
sufficient to support the findings of .guilty and the sentence. A sentence 
of dishonorable discharee., total forfeitures and confinement at hard labor 
for twenty years is authorized upon conviction of assault 'With intent to 
commit rape. Confinement in a penitentiary' is authorized by Article of War 
42 for the offense of assault with intent to commit rape., recognized as an 
offense of a civil nature ana so punishable by penitentiary confinement for 
more than one year by section 501., Title 22., Code of the District of Col-. 
umbia. 

Judge Advocate. 

Judge Advocate. 

Judge Advocate. 
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ViAR DEPARTMENT 
Arny Service Forces 

In the Office of The Judge Advocate General (5) 
Washington, D.C. 

SPJGK 
CM 236430 

,) 

UNITED STATES ) 93RD INFAl'ITRY DIVISION 
) 

v. ) Trial by G.C.M., convened a.t 
) Headqua.rtere, 93rd Infantry 

Second Lieutenant WILLIE G. ) Division, A.P.O. 93, c/o Postmaster, 
JENKINS (0-1288387), Infantry. Shreveport, Louisiana, 3 !Jay 1943. ~ Dismissal and confinement for two 

) (2) yeare. 

OPINION of the BOARD OF REVIEi"f 
LYON, HILL and ANDRE.WS, Judge Advocates. 

' 1. The record of trial in the case of the officer named above ha.s 
been examined by the Board of Review and the Board submits this, its 
opinion, to The Judf~ Advocate General. 

2. Accused was tried upon the following Charge and Spooificationsi 

CHARGE: Violation of the 95th Article of .Jar. 

Spe9ification la In that Second Lieutenant Willie G. Jenkins, 
25th Infantry, did, at Fort Huachuca, Arizona, on or about 
October 22nd, 1942, with intent to defraud falsely me.ke in 
its entirety a certain check in the following words and 
figures, to-wit; 

Biabee Arizona. October 22nd, 1942 No. 
Il!l'IT:ltS AIID MERCRANTS BANK 91-18 ARMY BRANCH 

Pay to the Order of Ca.sh $55.00 
Fifty five and no/100 - - - - - - -

Roscoe H. 
- - -
Jones 

- - Dolla.ra 

2nd Lt. 369th 
Indorsed a Lt. Willie G. Jenkim 

Co. C 25th Inf. 

Emanuel M.'if. Stewart 
2nd Lt. 25th Info 

whioh·said check was a writing of a private nature which 
might operate to the prejudice of another•• 

Specification 21 In that Second Lieutenant Willie G. Jenkins, 
25th Infantry, did, at Fort Huaohuca, Arizona, on or about 
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October 22nd, 1942, with intent to defraud falsely make in 
.1ts entirety a oerte.in check in the following words am 
figure•, to-witJ 

FORT HUACHUCA, ARIZ. . October 14 1942 No 37, 
91-167 .ARMY BRA.NCH 91-167 -

MINERS AND MERCHANTS BA.NI{ 

{Head Offioe, Bisbee, Ariz.) 

Pay to the 
Order or CASH $60.00 

no 
SIXTY AND Too' - - - -- --- -- -DOI.URS 

Roscoe Jone• 
2nd Lt. 369th Infantry 

Indoraeda Lt. Willie G. Jenldna 
25th Int. 

which said oheok wu &writing ot a private nature which might 
operate to the prejudice of another.· 

.A.ocused pleaded not guilty to a.nd was found guilty of the Che.rge an:i Speoi
fice.tions. . No evidence of previous oonviotiona was introduced. . He 1l"U 

sentenced to dismissal e.nd confinement at ha.rd l&bor for two yee.ra. The 
reviewing authority approved the sentence and forwarded the record ot trial 
tor action under Article or lfar 48. 

3. Summary of evidence. 

Without objection on the part of the defense. the two checks set 
forth in the Specifications were introduced in evidence, marked respectively 
"Exhibit A• (Specification 1) alld •Exhibit B• {Specification 2) (R.7,8). 
It should be noted that each oheok:_oontains the name and organization of 
accused on the back. Exhibit A also oonta.ina a purported indorsement by 
:Emanuel M. W. Stewart, Second Lieutenant, 26th Infantry. 

Second Lieutenant Roscoe H. Jonea, 369th Infantry, the purported 
dra.wer of the checks, testified th&t the signatures on the.oheoks were not 
his (R. 7). · 

Without objection the deposition of Richard Edwards, Aaaiatant 
Caahier, Miners and Merchants Bank, Fort lfu.e.ch~ca, Arizona, wu introduced 
(R.lOJ Ex. E). Hs testified that Exhibi~ A and B were two oheck:a presented 
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to hi• bank for payment against the accoun~ of IJ.eutenant Roscoe Jones. 
lit stated that Exhibit B W8.AI charged by the ba.nlc against the account of 
Lieutenant Jones. Exhibit A we.a ca.shed •at the wind.ow•. It was then 
discovered that there were insufficient fund.a in Lieutenant Jones• ac
count to cover &chi.bit A. Wltneu waa familiar with the signature of 
Lieutenant Jones, a.nd testified that his signature did not appear on· 
either check. After it had been detennined that the cheolca wen forgeriH, 
the bank charged the amount of E«hibit B to the acoount of aocuaed alld 
credited the amount back to Lieutenant Jones. The bank notified accused 
of the charge against him and that the check was being held for evidence 
and investigation. With reference to· Exhibit A, Lieutenant Stewart 
(evidently the Lieutenant Stewart whose name appears aa an indoraer) 
brought accuaed to the bank and accused gave Lieutenant Stewart hia cheok 
to oover the amount of Exhibit A (Ex. E). 

Without objection the deposition of c. B. Arnold was admitted 
in evidence (R.10; Ex. F). There were also admitted without objection 
two sheets of paper containing writing (R.10; E:xs. C,D). Arnold testified 
that for the past 15 years he had been Inspector of Questioned Document.a, 
Police Department, Phoenix, Arizona, during which period' his duty was to 

· examine handwriting for comparative purposes. lit stated that Exhibits 
C and D contained specimens of accused' a handwriting made 1n his presence 
and that in his opinion Exhibits A and B likewise were written by accused. 
He explained the characteristics of the writings which led him to his oon
olusion (Ex. F). 

The aocuaed declined to testify' or to make an UJl81'0rn statement. 

4. There ii not the slightest doubt that accused committed forgerr 
of the two oheoks a, alleged. The erldenoe proved that the signature on 
the checks wa.s not that of Lieutenant Jones, the purported drawer, and 
the handwriting expert testified tha.t acouaed wrote the ohecka. !he in
tent to defraud is clear from the fact that the cheoks ~re negotiated. 

5. In their depositions, &iwards- and Arnold spoke about Exhibits A 
and B, and Arnold spoke about Exhibit• C and D. No exhibits were attach.eel 
to the depositions, but undoubtedly the ohecka in question and the aamplea 
of accuaed'• handwriting were the exhibits referred to. 

6. Forgery should be charged under Article of War 93. Charging it 
under Article of War 95 necessitates the disapproval ot the confinement, 
since no punishment other than dismissal is authorized under Article of 
War 95. Obviously, forgery is conduct 1.Dlbeooming an officer and a 
gentleman. 

7. War Department records show tha.t aocuaed ia 26 year• ot age. He
• 
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gra.dua.ted from high aohool and attended Birmingham Baptist College, 
Birmingham, Ala~. tor one year. Hl9 served a.a an enlisted man trOlll 
26 February 1936 until 21 July 1942, when, af'ter graduation trom the 
Intantey Oi'i'ioer Candidate School, _Fort Benning, Georgia, he wa.s ap
pointed second lieutenant,~ ot tlw lhited States. In recommending 
acouHd for the Officer Candidate School, his commanding oftioer stated 
that he had demonatra.ted outstanding qua.lities of leadershfp and tht.t 
hi• character 1l'U excellent. 

8. The oourt was legally constituted and ba.d jurisdiction ot the 
peraon and the subject ;matter. Except a.a noted above, no errors in
juriously ati'eoting th• substantial rights or a.ooused were committed 
during the trial. In the opinion of the Boa.rd ot ReTiew, the record 
1a legally suti'ioient to support the tindings of guilty,· legally sufficient 
to support only so much ot the sentence as involvee dismiaaal, and legally 
suti'ioient to wa.rrant oontirmation of the aentence to dismissal. Dismissal 
is mandatory \Dlder J.rtiole ot War 95. 

Judge Advocate. 

Judge Advocate. 

Judge Advooate. 
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lat Ind. 

lfa.r Depe.ri;Jnent, J.A.G.O., - To the Secretary- ot War.4· AUG 1943 
l. Herewith transmitted for the action of the President are the 

record ot 'trial and the oplnion of the Boa.rd of Review in the oue ot 
Second Lieutenant Willie G. Jenkin.a (0-1288381), Infantry._ 

. 2. I "Conour in the opinion of the Boe.rd. ot ReTiew that the record 
of trial ii legally sufficient to support the findings ·ot guilty, legally 
sufficient to support onl;y ao much of the sentence as involwa dismiual, 

· and legally autticient to warrant cont'ir.mation ot the sentence to dil
miual. I recommend tha.t only ao muoh of the sentence be oontirmed u 
involTes diami11al and that the wentenoe as thua modified be carried 
into execution. 

3. Incloaed are a draft ot a ietter tor the signature of the tmder 
Secretary of Wa.r, tranamitting the record. to the President tor hie action, 
and a form of Executive action designed to carry into effect the recom
mendation hereinabove ma.de, should auoh action meet with approval. 

Myron o. ·Cramer, 
M&jor 0.neral, 

3 Inola. The J\Xlge Advocate o.nera1. 
Incl.1-Record ot trial. 
Incl.2-Dra.f't ot let. tor 
sig. Under Sec. ct War. 

Incl.3 -Form ot act1·on.· 

(Only so much of sentence confirmed as involves dismissal. 
G.C.M.O. Z'/2, 29 Sep 1943) 
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ifAR DEPARTMENT 
A:rrrry Service Forces 

In the Office of The Judge Advocate General 
Yias:iington, D. C. 

SPJGN 
Cli 236464 

J 9 JUL 1943 
U N I T E D 8 T A T B 

v. 
S ) 

) 
) 

NINT~{ SEI?VICE c~m· 
ARMY SERVICE·FORCES 

.) Trial by G.C.M., convened at" 
frivat·e First Class P..EGGIE ) Fort Douglas, Utah, 2 and 3 
D. DE:i'tA (38100728), ~'uarter ) June _1943. Dishonorable dis--. 
master Section, Station ) charge and coni'inoment !or 
Complement Unit 1900. ) life. Penitentiar:r. ·· 

---·---· 
REvmT by .the BOARD OF REVImT 

C::IBSSOII, LIPSCOLID and SIBEl-ER; Judge Advocates 

l. The record. of trial in the case of the soldier named aboves 
has been-8xam.ined by-the _Bqard of Review. 

1 

· · • 

2. The accused was tried upon the following Charge and Speci.fi
cation: 

CHAHGE: Violation of the 92nd Article of War. 

Specification: In that Pfc Reggie B. Dewa, Quartennaster 
Section, SCU 1900, l!"'ort Douglas, Utah did at 442 
Church Street, Salt Lake City.,. Utah on or about Mq 
5, 1943 forcibly and feloniously against her will, 
:r..ave carnal lmOITledge of Muriel, Frew. 

He pleaded not guilty to and was l'ouna. gm.lty 01' the Charge and Specifi
cation. He was sentenced to be dishonorably d:i.schareec the.service, to 
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forfeit all pay and allowances due or to become due, and to be con- . 
fined at hard labor. for the term of his natural. life. The reviewing 
authority approved the sentence, designated the United States Peni
tentiary; McNeil· Island, Washington, as the place of confinement and 

· forvmrded the record of trial for action pursuant to Article of .War 
,..("\_1 • • • • ")
-;>V:;io ' . ' , . . 

3. · The evidenc~ for the prosecution shows that prior to 5 1Iay 
1943, the accused had becoI!ll3 acquainted with Earl and Julia E. Fre-w 
and their three ·children, Donald, age 17, Russell, ace 12,~and Iluriel, 
age 10, a11d had visited in their home on a_~umber of.occasions.· On 
t:ie evening o.f. -5 llay 1943, at about 8 p;m.·, the accused called at tl'l.e 
J.i'rew home .while Hr. & Urs. Frew were attending a picture sho;r and · 
while Donald, the eldest son, vras also awa::r. The accused visited with 
the two children, read the newspaper, and listened to the rJ.dio·. .Abo'..lt 
one-half hour after his arrival, Russell went to a nearby drug store 
to pwcr.ase some funny books.· ·During Russ~ll 1 s absence, the accused 
turned off the lights, put ?.ii.u:'iel on·a bed in.the living room,.took · 

. off her panties, pulled up her dress, and lay on top of her, Muriel 
protested and commenced, to cry, but:the accused told her to lie still 
and be quiet~ The accused then placed his penis between :i(uriel' s legs; 
and inserted it into the child's private part~. ~uriel continued to 
cry and to repeat her reques~ that the_ accused desist. Sho also 
complained that-the accused was hurting her and he ~ould stop. -The 
accused continued his act1v1ties ·tor. five or ten minutes.· During this 

· time tho accused had the odor of. liquor· on his 'breath (R. 7-9, l.5-1S, 
2()-~5, 39-45). · . . . . . . . · . . 

\ihcn Russell returned he called 1lur!el to the kitchen to 
asoia-~ .him in washi?'l3 the dishes. Hurl.el then told 1-russall what had 
happened, explaining that the accwsed had played "nasty" vd th her, 
and that it had hurt her. 'At that timo she appeared to havo been 
crying. _TM accused remainaci in the living :room (R. ~4). 

Arter about .t'i!'te~,n minute:,, ~!uriel, HuHell, Donald (tho
old~r brother whoso whoreabouta be.fore this time aro not accounted .t'or), 
and ·the accused wont out for soroo refroshmonts. The accused returned 
with tho cnildren to tho ca.to of their homo, and thon dopm.rtad (H. 25-~7), 

On the .day 1'ollowinr:, tho children told tho\r riar~mt1 thnt 
tho accueed had vidted their home on the previou~ oveninr; but l urlol 

~ 
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did not m13ntion the incident with the accused because the accused 
had threatened to h\ll't her if she did (R. ·4/.,, 55). Three dnys 
later the accus.ed again visited· the Frew horue and ate lunch there. 
At that time llr. & i.i!'s. I'r3W had not learned of the attack on I~uriel 

-(rt. D-l.5, 19, :iJ). 

Subsequently, 1ltiriel became nervous and irritable, and 
complained of pains in her stomach (H. lC, 44). On Eay 12, the 
older son, Donald, told his parants of the incident (11. •. ';!). 1:uriel 
was thereafter twice medically exruained anG. found to be suffering 
;from acute r,onorrhea (H. 68). The incubc1.tion period for. gonorrhea. 
was s hovm to be. ten days, a."l.d in the opinion· of one of the me§j_c3.l 
experts, the disease r:iad not e;d.sted in ~:uriel prior to 5 :.:ay 1943 

· (lt. 73, 79). There was also evidence that no case of r:onorrhea was 
knmm to exist among the girls attending 'k'uriel I s school (ll. 63). 
Young females, ·it was asserted, are particularly susceptible to the 
disease (R. 80). Neither i.iluriel nor any mer.iber of her family had pre
viously suffered from gonorrhea (a. 17-lS, 05, 87). · 

One of the doctors found no lacerations or evidence of 
penetration,-althoubh he testified that penetration only as far as 
the hymen woulci not have appeared f'rom his examination (H. 65, 66) • 
The other c:1.octor observ-ed a sraall one-quarter inch tear in the posterior 
Zourchette which appeared to have been caused by a·forciblu sproadinc 
of the skin, occasioned by some pressure. 'fhis tear vras in the pro-. · 
.cess of healil\'.; (li. 76, 79, 84). There was no evidence that ti1c vaginal 
orifice had been disturbed and its size would not perrrii.t the entrz.nce 
o.f a digit (ll. ?8). . · 

The.accused was medically examined on 13 Kay 1943, and was 
discovered ·to be suffering from chronic gonorrhea. In connection 
with a prior medicaI ex'ar.rl.I"¥1tion made in :/:arch, 19~, th'J accused 
had stated that he haci. been infected ,dth gonorrhea in 1936, but had 
been cured in six weeks (R. 7')-75). · 

Lieutenant Edear 1:. Vance, the investigating officer, o.f.(ered 
in evidence, a question and answer affidavit executed by the .accused 

· on 14 Lay 1943, in which the abcused in answer to tho question, 11flhat 
were you tulld.ng t,o 11uriel about, ?11 , answered as f olloTis: 

"She was sitting right next to me on the couch 
reading funny books. Then I turned out the lights 
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and put 11uriel do\m on the couch•. I don't know 
what happened to me. I took nv pants.down and 
took her pants dovm and then I stuck it in". 

The following questions and ans,rers were also recorded: 

n·i 
"!;• 1ihen you were COI11i11itting this act, did you 

make any penetration? 

A. Eo Sir, I didn't try to push it far into her. 
I did try once and she said it hurt, so I quit. 
I didn't get it quite all in. 

Q. 17hy did :rou stop? 

A. She said it was hurting, so I stopped(' (llic. 8). 

The defense objected to the introduction of the above evi
dence on the ~round .that it was not a voluntar;;• statement but pro
cured by fear of the investigating officer. 'l'he accused testified· 
on this interlocutol"'J question that Lieutenant Vance bad, ·several 
days before securing the statement from him, called him "a dirty 
doe" and stated that if he were not an officer, he would knock the 
accused throuch t}1e wall. The accused testified that he was in fear 
of the investigatirlf, officer at the time he ;vas interrogated and at 
·the time he signed the statement (H.. 125). The accused admitted, 
hO\'l'ever, thnt when Ll..eutenant Vance interviewed him as investigating· 
ol.'i'icer "He treated me nice" O.i. 13.3). · 

Lieutenant Vane", admitted that prior to his appointment 
as invcsti;~atins officer anci nltl.la serving as post· prison and police 
officer he had called the accused·a "dirty dog" and made the other 
statement attributed to him by the accused. He testified, however, 
that after i1e was appointed investigating officer, his previous 'anger 
with the accused was forgotten and· that the statement which he procured 
from tho accused was voluntarily made (R. 88-91). The testimony is 
conflicting as to whether Lieutenant Vance told the accused that he ·· · 

· ciid .not h.2.~rn to rnnke a statement if he did n(?t care to {It. 8~, 105, 
112, 115, 117, 125) and as to whet:.1cr the accused expressly indicated 
that he desired to make a statement (R. 99, 102, 108, 136). · · 

4. The accused in an uns;rorn statement as~erted th.at he left : 
his c.::i.r'.tp at about 7 :30 p .m., we.'1t into toiiI11 and drank several drinks 
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of whiskey and beer. ae sai'F 1;r. ::.( t:rs. Frew ~ci their oldest son passing 
across the street, and whistled at them but they did not hear him. In.a 
~ort ti1r.e I.Ir. Frew' s son lrussoll C111e into the place vmere the accused 
was and the accused ucnt with him to his home. Tfuile Eussell was gone, 
the accused played with :::Uriel, pulled her panties dovm, a."ld got on top 
of her. 'i'he girl said nothing and di(). not fight back. When she said it 
was hurti;nc her he got off, buttoned up· his pants, and turned the lights 
on. He told l:uriel not to sa~r anything about the incid1Jnt but he. did not 
threaten her. Latc1~he took the children out for refreshments. After he 
had returned the children to their home, ho proceeded to various 'drinking 
places and continued drinking (ll. 156-160).. · 

5. 'l'he Specification alleges that the accused did, ·at Salt Lake 
City, Utah, on 5 I.fay 1943, "forcibly and feloniously against her will, 
have carnal knowledge of 1:uriel Frew11 • This language alleges the crin!e 
of rape, one o:f the tvro crimes made punishable under A.rticl.e of War 92. 

Hape· is defined as 11 -r.-.-r.- * the unlaivfu;t carnal knowledge of a 
woman by force and without her consent". "Any penetration, however.·· 
slizht, of a v,oman' s genitals is sufficient carnal knowledge, whether 
emission occurs or not" (11.C.IJ., 1928 par. 148~). It is also authoritatively 
stat"ed that "Entry of the labia or lips of the femal, organ, merely 'Without 
rupturcJ of the hymen or laceration of the vagina~ is sufficient to warrant 
convictionll (Wharton's Crir:d.nal Law, 2d Ed. Vol. I, Sec. 698 note 20).. ' 

1lhen the evidence is examined.•in the light· of. the above defini
tion, it become:J apparent t.t.iat the ac.cused is guilty of rape As charged. 

. The testiuony of l.ltriel Frew. shows that the accused placed her·. 
on a bed, took off her panties, and against her vd.ll. i'orced his penis 
into her private p~ts until it :hurt. Her testimonyshows further that 
:Jhe repeatedly told the accused to stop &nd that she cried because he · 
forced himself.upon her a~ainst her m.11. · The testimony of l..~el Frew 
is corroborated by the surrounding circumstance~ and. by the fac.t that · 
she developed a gonorrhea infection within a feTi days a.f'ter.the·-in~.e~ 
course. :.ioreover, the unsvmrn s tatcment of the_ accused, his· prev.tous 
admission aside, admits the fact that he took 1!uriel1 s panties oft, 
.opened his trousers, lay on top of her, and ·that she told him "* * *"· 
it was hurting". 

Considered in its entirety, the evidence shows beyond· a 
·reasonable doubt eve-ry elenent of the crime alleged, apd justifies 
the find!.~ o:f guilty. 

6. 4Uthour;h it is not entirely clear f~m the .record that the 
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. accused, at the time he made a statement to the investienting officer, 
understood that he had a rir:;ht to remain silent, it is not necessar:r, 
to detenrri.ne vlhether the statement made at that tine was voluntarily . 
made cir not. This is true because the other evidence, including the·· 
achlssion made in the accused I s unsworn statement to. the court, apart 
from the previous :furmal staten,ent is sufficient to have compelled 
the·court to·th:, conclusion that the accused was Gllilt~as charged. 
It follows, therefore, that even if.the formal written statement was 
received by the court in error; it coula not have affected the sub-
stantial rlehts of the accused. _ . 

' . 
7. The record shows that the accused is a Zuni Indian.and that' 

he is 2S years of acc. ~e was inducted into the service on 23 f.ebruary 
1942. 

8. Th:, court vras legallJ constit.uted. Ho errors -injuriously 
affecting the substantial rights of ·t.he accused uere committed durine 
the trial. In the o'pinion of the Board of Review the record of t;rial 
is legally sufficient to support the .findings of Qlilt:? a.r.d tho. sen
tence and to narrant confirmation thereof. A sentence of death or 
imprisonment for life is rnandator;,,r 1:1pon conviction of a violation of 
Article of TTar 92. 

b~bhU41nd~ JudzeAdvocate. 

~t.~udge Advocate. 

~'}A~, Judge Advoca:~· 
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WAR DEPA'RTMENT (17) 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington., D.c. 

SPJG.N 
CM 236472 

· .~ 1 JUL IS,13 

UNITED STATES ) THIRD AIR FORCE 
) 

v. ) Tri.al by o.c.M.., convened 
) at Barksdale Field., 

Second Lieutenant BILL L. ) Louisiana., 28 May 1943. 
CAROL (0-730709) 1 477th ) Total forfeitures and dis-
Bombardment Squadron., 335th ) missal. · 
Bombardment Group. ) 

OPINION of the BO!RD OF REVJEW 
CRESSON., LIPSCOMB a.nd SLEEPER., Judge Advocates 

l. The record of trial in the case of the officer named above 
has been examined by the Board of Review and the Board submits .this, 
its opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifi
cations: 

CHARGE: Violation of the 61st Article of War. 

Specti'ication l: In that 2nd Lt. Bill L. Carol., 477th Bombardment 
Squadron (M), 335th Bombardment Group (M), Barksdale Field, 
Louisiana., did., without proper leave, absent himself from his 
station Barksdale Field, Louisiana from about April 14., 1943 
to about April 28, 1943 inclusive. 

Specification 2: In that 2nd Lt. Bill L. carol, 477th Bombardment 
Squadron (M), 335th Bombardment Group (M), Barksdale Field, 
Louidana, did., without proper leave, absent himself from 
his station Barksdale Field, Louisiana .from about 1/s.y 7, 1943 
to about M:i.y 10, 19:f..3 inclusive. 

He pleaded guilty to and was found guilty of·the Charge and both Specti'i
cations. Evidence of one previous conviction for violations of the 61st · 
and 96th Articles of War, was introduced. He was sentenced to be dis
missed the service and to forfeit all pay and allo-wances due or to become 
due. The reviewing authority approved the sentence a.nd .forwarded the 
record of trial for action under the 48th Article of War. 
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3. The prosecution, following the pleas of guilty by the accused, 

introduced in evidence, without arry objections, extract copies of the 
morning reports of the 477th Bombardment Squadron, 335th Bombardment 
Group, for 15 April, 29 April, 8 "J!J3.y., and 11 'JbJ.y 1943, as Exhibits "A", 
"B", ncn and "D", respective:cy. These reports show the accused from 
duty to A.w.o.L. 14 April 1943; A.W.O.L. to hospital 28 April 1943; .from 
duty to A.W.O.L., 7 1tly 1943; and from A.W.O.L. to confinement in hospital 
on 10 'J!JJ.y 1943, as alleged in the Specifications (R. 5)• 

4. The defense introduced no evidence except that of the accused, 
who, after his rights as a w.i.tness had been explained to him, at his 01IIl 
request vats sworn, and testified as follows: 

His last court-martial had resulted from disappointment more than 
acy-thing else; he had thought, when he ca.me, that an officer was pe~ 
mitted at least a certain latitude of expression, but he was disillusioned. 
First assigned to the 474th, he got :uito some difficulty there - "just a 
little officer trouble between me and another fellow" -·and was transferred 
to the 477th. When he got there, he saw a letter from his former squadron 
commander, giving him a bad character; everybody seemed to greet him with 
a sneer; he figured he was branded. Getting off to suah a bad start, he-
had encountered difficulty ·and friction in his new organization., particularly 
ydth his commanding officer., Capta:ui McKean. This finally culminated in 
his last court-martial, following which captain McKean told him he did not 
think the fine imposed by the court was enough; that he had another charge 
against the accused which he would s,lap on him the first time he stepped 
out of line; and expressed his determination to break him. The accused 
was then put :ui the ordnance outfit, with amt.her officer to watch him 
and report everything he did. One morning he had to go to town to pay 
a bill, was gone three hours and marked A.W.O.L. He tried for three days· 

..;without success to see his group commander about a transfer, after being 
told by captain McKean that he would not approve the· accused's application 
for transfer, reiterating his intention to bre,.ak him. 

He believed under other circumstances he could make a good soldier; 
he had been one for quite a while, although he admitted a certain amount 
of bull-headedness. He knew the investigating officer and had ma.de a 
sworn statement to him, but did not believe he had been warned. 

He ,,as A.w.o.L. from l4 to 28 April 1943, and from 7 to 10 May 1943. 
and was guilty o! a violation of the 61st Article of War, as pleaded, but 
he was not aware how much time a person could be given for being A.W.O.L~ 
When he le.rt the post on 14 April 1943, and also on 7 May 1943, he was 
sober; as a matter of- fact, ha was on the field most of that last time, 
when ha had le.rt to straighten out some financial difficulties; but tae 
first time, it had been more of a personal feud - he had got his Irish up 
then - both he arxi his commanding officer are Irish. 

By being "bull-headed" he did not mean he could not take orders-- he 
had been an enlisted man with a perfect record for a year and a hall -

' ' 
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but he felt he uas being persecuted, that was where he ma.de his mistake. 
He believed the only way he could .make a good officer was to be trans
ferred to some other outfit, because, when a finger is pointed at a man 
all the time, he is bound to crack up. Ha just got tired of this, and 
so he went·A.w.o.L. He had not ~k any whiskey in two'months,·since he 
got through with tha ·last court-martial, having gone back then with the 
idea of t.rying to be an officer (R. 5-:-10). · · · 

5. ·The accused having testified tinder oath, the prosecution called 
in rebuttal captain Harold L. McKean, on the question of the acoused1s 
general reputation for truth and veracity, as authorized by the Manual 
for Courts-Martial, page 112, which states, "If the accused takes the 
stand as a wi~ess, .his reputation for truth and veracity ms.y be shown." 
captain Mc:Kean stated he knew the reputation of the accused for truth and 
veracity at Barksdale Field, Louisiana, where he had the reputation-of 
misrepresenting the truth. On cross-examination by the defense, captain 
McKean stated the opinion he had expressed was his, personally, and that 
of every officer with whom the accused had served. He bad discussed 
this question with the accused's flight conrnander, the operations officer, 
the pilot of his crew, and the squadron bombing officer; and that is also 
the opinion of the men with whom the accused associated (R. ll-12). 

6. The accused h.9-ving pleaded guilty to the Charge and to both 
Specifications, ·the prosecution introduced copies of the morning reports 
substantiating the plea, and the accused in his sworn testimony, admitted 
the allegations were correct. 

7. War Department records show the accused is 25 years of age. 
He was enUsted man from 29 April 1941 to 26 September 1942, when he was 
commissioned Second Lieutenant, A.u.s. 

8. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were committed during 
the trial. In the _opinion of the Board of Review the record of trial 
is legally sufficient to support the findings of guilty, and the 
sentence and to warrant confirma.t:j.on thereof. A sentence of dismissal 
is authorized upon conviction of Article of War 61. 

~~~~~~. Judge Advocate 

~ !.~, Judge Advocate 

-~~·Judge Advocate 

-.3-
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SPJGN 
CM 236472 

1st Ind. 

War Department, J • .A..a.o., 1 l JUL 1943 - To the Secretary of War. 

l. Herewith transmitted for the action or the President are 
the record. of trial and the opinion of the Board or Review in the 
case of Second Lieutenant Bill L. Carol (0-7'307CR), 471th Bombard
ment Squadron, 335th Bombardment Group. 

2. I concur in the opinion of the Board of Review that. the re
cord of trial. is legally sufficient to support the .findings and the 
sentence and to warrant confirmation thereof'. I recommend th.at the 
sentence of dismissal. be confirmed, but that the f'orf'eitures be re
mitted, and that the sentence, as thus modified, be carried into 
execution. · 

3. Inclosed are a draft; of a letter for your signature, trans
mitting the record to the President for his act.ton, and a form of 
Executi.ve action designed to carcy into effect the foregoing recom
mmdation1 should such acti.on meet with your approval. 

1,, ~, 

Myron c. Crmoor, 
Major General, 

The Judge Advocate General. 

3 Incls. 
Incl l - Record of trial. 
Incl 2 - Dft. ltr. £or 

sig. Sec. of 1lar. 
Incl .3 - Form of ExeC)l.tive 

action. 

(Sentence confirmed l::ut forfeitures remitted•• G.C.M.O. 217, 4 Sep 1943) 
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WAR ·nEPAR'l\!ENT 
l.rur3' Service Forces (21)

In the Office ot '!'he Judge Advocate General 
Washington, D.c. 

SPJGN 

CM 2.)6503 

UNITED STATES ,EIGHTH SERVICE COMMA.ND ~ A.ma: SERVICE FORCF.S 
v. ) 

) Trial by a.c.1l., convened at 
Privata ALVIN L. JERLS ) Camp '1/IUJ11', Tu.as, 2 June 1943. 
(34490679), Company- •c1t ) Jerls I Dishonorable discharge 
,;27th Medica.l Batt&llon, ) (suspended) and confinement 
102nd Intantr;y Division, ) tor five (5) yea.rs. Rehabili
a.nd Printe PAIMOND L. GA.IN) ation Center, camp Bowie, Texas•. 
(38222429), 181st S1gnal ) Gain I Dishonorable Discharge 
Repair Comp&Dy', Replacement) and confinement for lite. Dia
Pool. ) cipllnary Barracks. 

REVIEW by the BOA.RD ot REVIEW 
ROUNDS, HEPBURN and FREDERICK, Judge Advocates. 

1. b record ot trial in the case ot the soldier Private EAD!OND 
s. GlIN has been examined by the Board ot ReTiew. 

2. The accused was tried upon the following Charges and Spee1ti
cat1ons1 

JOINT CHARGE Ia Violation ot the 93rd Article ot War. 

Speci!ioation1 In that Privates Raymond L. Gain, 181.at Signal Repair ComP8D7, 
Replacement Pool, Fort Dix, Ne,r Jersq, and AlTin L. Jerls, 
Compa.n;y c, .)27th Medical Battalion, camp Maxey-, Texas, 
acting jointly' and in pursuance or a camnon intent, did, 
at camp :Maxey, Texas, on or about May- 18, 1943, nth in-
tent to do him bodily harm, coamdt an assault upon Private 
Albert (NMI) Zulch, Detachment, Corps ot :W.Utaey' Police 
1882nd Unit, Eighth Service Camnand, camp 'Jl.a.xf11', Texas, 
by striking him on the head with a dangerous instrumentJ 
to-wit, a piece ot lumber. · 

CHARGE II1 Violation of the 58th Article ot War. 

Specification lz In that Private Raymond L. Gain, 181st Signal Repair CompBD7, 
Replacement Pool, Fort Dix, Ne,r Jersey, did, at camp M&D7, 
T~, on or about :May- 18, 194.3, desert the service o! the 
United States and did remain absent. in desertion until he 
was apprehended 1n the vicinity' of Paris, Tens, on or 
about l.fa.7 29, 194.3. 
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He pleaded not guilty to Charge I and the Speci!ication thereunder; 
gulley ot Specification 1, Charge II, except the 1l'Ords •desert" and 111n 
desertion•., substituting therefor, respectively, the words "absent himself 
without leave t'rom• and "without leave•, of the excepted words not 
guilcy, and not guilcy ot Charge ll but guilcy ot violation or Article 
ot War 61. He wa11 found guilty of Charge I except the words •and Alvin L. 
Jerla, Company c, 327th Medioal Battalion, camp Maxey, Texas, acting 
join~ and 1n pursuance ot a common intent", ot the excepted words, 
not guilty, ot joint Charge I, guilty' except the word "joint" and guilty 
ot Charge ll and its .Speci!ication. There was no evidence of previous 
convictions. He was sentenced to be diahonorabq discharged the service, 
to tor!eit all pay and allowanced due QI" to become due, and to be con
fined. at hard labor at such pl.ace as the reviewing authority may direct 
tor the term ot his natural lite. The reviewing authority- approved the 
aente:nce, designated the United States Discip11nar;r Barracks, Fort IAtaven
wortb, YJLnsas, as the pla.ce ot continement and forwarded the record of 
trial pursuant to Article ot 'Wal- m. 

:3. The pertinent evidence tor the prosecution shows that on 18 ~7 
1943 accused -as a prisoner in confinement 1n the stockade at Camp~. 
Texas. · He was sent out on a work· detail under Private Zulch as guard 
with several other prisoners. They were hauling wood in a truck driven 
by" Private W&l.ker. The truck stopped near Gate 6 to unJ oad the wood. 

'-.A.a the guard, Private Zulch, got ott the truck accused struck him on the 
head with a 2 x 2 piece ot lumber. The guard tell to the ground. Accused 
seized bis shotgun and, pointing it at the driver, compelled him togive 
h.m the key• to the truck. Accused thre1f' the keys awq. nie three 
prisoners, including accused, ran ott. Accused and one ot the prisoners 
119N captured two days later by the militar, police, east ot Paris, Texas 
11hich is accused's home town. He •s dreBSed 1n civilian clothes (R. ll-25)• 

The shot&tm •• recovered about 200 ;yarda trcm the truck (R. 14); 
No one aaw the accused strike the guard, but accused himselt admitte4 
that he struck him on the he&9- (R. 24). After he -was recaptured the 
accused-. taken to the scene ot the ottense and asked to identify the 
stick he und on the guard. .A.ccused said there •s so much lumber there 
that he could not identify it, but added that it was a •two-ey-two• and 
be picked up a piece ot lumber s1m1Jar to the one used (R. ;;) • 

.la a result of the blow at.ruck by" the accused, Private Zulch was 
taken to a hospital and an:operation on hi.a skull and brain had to be 
performed in order to save liil lite (R. 26-28). The injury 1r&8 described 
by medical ottic~re &8 tollon1 

•At the time (19 Ma,- 1943), my- impression was a severe skull 
and brain in.1Ul"7, probab~ a sk1lll fracture and concu1&1ion of 
the brain*** n operated and found a blood clot on the brain*** 
a conc~sicm and a large blood clot on the brain• (R. 26, 27, 28). 
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Following the operation the patient improved rapidly. He is in no danger 
ot losing his life. As to permanent injury the witnesses could not 
toretell. 11There is a chance that he might be men~ unbalanced, or a 
slight losa ot mind•. Priva~ Zulch was 45 yeµ-s ot age (R. 28). 

4. ·The accused having been advised of his righui elected to remain . 
silent. 

5. The Specification under Charge I alleges that the accused on 
18 May 1943 at Ce.mp Maxey- did, with intent to do him bod.ily- harm, 
commit an assault on Private Zulch by- striking h1m on the head with a 
dangerous W8&pona to 'Wit, a piece o! lumber. It •a clearly shown that 
the accused on the date and at the pl&ce averred did strike Private 
Zulch on the head with a piece ot lumber with sutficient force to mock 
him unconscious and severely injure his skull and brain. While a piece 
ot lumber 1a not a dangerous lf8&pon I:!!:. !!.t 7et it ma.y be made such b7 
using it to strike another over the head 'With sutficient tore• to severe~ 
injure his skull and brain. The intent to do 'bodi.JJ harm ma.7 be interred 
from the circumatanoes. A. similar conclusion was reached and an identical 
specitication sutained regarding a piece or stick ot wood in CM 172101. 
See also CM 1707:28J CM 210965J CM 1881.52. '1'he evidence -.. thentore 
ample to auatain the i'ind.1ng ot guilt,' of Charge I and its Specification. 

The nidence ii alao clear that the accused escaped and remained 
absent wit.hout leave until he was apprehended dressed in c1Tilian clothe• 
at an tmdiaclosed distuce from. his atation. From. these tacts the court 
'IJJ8:y inter the intention not to return to military control and therefore 
properly convict the accused oi' desertion. He pleaded guilt,' to beil:lg
absent without leave during the time specif'ied. · 

6. The Charge Sheet shows the accused to be 21 yea.rs or age. He waa 
inducted. into the lervice at Dallas, Tens, on 8 September 1942. 

7. The court was lega~ constituted. No errors injuriously at
!'ecting the substantial rights o! the accused were commi:t,ted during the 
trial. In the opinion o! the Board o~ lieview t.~e record of trial 1s 
legally sufficient to support the findings and the sentence. A sentence 
~: ~e5:.'prisomnent may:1,,b•impo~od by ~ co(t for vio~,t}on ot Articlo 

1I ;,f ' ' ! I 

,, _. ·.//~ v"'\ ,.,1 _ / .---:f!.i rt/.:;/ Judge Advocate 





WAR DEPAP.TI,lENT 
A.rrrry Service Forces 

(25)In the 0£fice of Tne Judge Advocate General 
Washington., D. C. 

SPJGN 25 Aug 1943 
CM 236505 

,UN IT ED s.T"A TE s· ) SECOND AIR FORCE 
) 

v. . ) . . Trial. by G.C.M•.,. convened at 
) Army"Air Base, Pueblo, Colorado., 

Private GEORGE HEFLIN ) 10 and 11 May 1943. Death by 
(?000985)., 1970th Quarter- ) hanging. 

. master Company., 83rd Ser- ) 
vice Gr9up. ) 

OPilUON, of the BOARD OF ·REVID1 
CRESSON, :t,rPSCOliB and SLEEPER, Judge Advocates -

1. The record of trial :l.n the case or .the soldier named above 
has been examined by_the Board of Rev,iew and the Board submits. this, 
its opinion, to The Judge . .ldvocate General. · . · 

2. Tp.e accused was trie~· upon the following Charge and Specific
ation a 

CHARGE: Violation of the 92nd Article of War. 

S~ecification: In that PRIVA'i'E GEORG.C: HEFLIN, 1970th Quarter
master Company (Truck), did, at Pueblo., Colo
rado, on or about April 22., 1943., with malice 
aforethought, wilfully., deliberately., feloniously., 
unlawfully., and with premeditation., kill one 
Staff' Sergeant., Frank C. Fritze, a human beine, 
by. stabbing him with a knife. 

He pleaded not guilty to and was found guilty of the Char;e and Specifica
tion. He was sentenced to be hanged iYy the neck until dead. 'l'he review

- ing authority approved the sentence and forwarded the record of trial.for 
action under Article of War 48. 

J. ·rhe evidence for the prosecution shows that o:q the nig~:t of 21 
~pril 1943, the accused was visitine the city of Pueolo., on a pass 
expiring at midnight. At 11:30 p.m. i1e., as .rell as all oth~r soldiers 
from the arnzy- air base in town on similar· ~ass.es, were ordered into 
government vehicle::: for transportation to the b6.se. The acci::.:ed left the 
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Vulcan Club, a tavern in a section of Pueblo known as .Besse:ner, in one of 
those vehicles, from which he alii;hted shortly aftsr its departure, re
turning to the tavern. IIouston,·a colored military policeman on duty 
there, loaded hin :into another truck, leaving for the base, o0.:t in a 
little while ·he reappeared at the Vulcan. All eovernment vehicles i1aving 
then departed, Houstcn·telep}loned military police 11eadquarters :in Pueblo, 
requesting a detail 1,i.th tra.nsport....tion to escort t.he a:)cused to the base. 
In response to this cull, the deceased, ;;,;ergeant Frank c. Fritze, in 
charge of the tovm patrol, accompanied by Private J)omenic Ilianfreci:l - both 
wearing MP annbands and carrying sticks, but othervrfoe unanned - arrived 
at the Vulcan :in a jeep.,. about one o'clock on the rr.orning. of tite 22nd. 
Houston identified the accused., who was standing beside the piano, and 
Sergeant }"'ritze informed him they had come to take him to the base. Outside 
the tavern,·approaching the jeep., Sergeant F:i;-itze walked beside the accused 
holding his right arm., 1.ianfredi his left. As they wtilre about to enter the 
vehicle., the accused suddenly drew his arms back, releasing the grip of 
both l!P' s. Immediately thereafter he withdrew his right hand from his 
trousers pocket, clutching an open knife.with which he struck 3ergeant 
Fritze over the heart. Sergeant Fritze then., for the first and only time, 
hit the accused with his stick. As he did so., he jumped back toward the 
jeep and fell off the sidewalk. Th~ accused., off balance., fell also. 
When he got up, 11anfredi struck him with his stick. The a.ccused started 
up the alley by the club. Houston and Daniels., another colored 1,{P on 
patrol duty at the Vulcan., cotnered him. 9 Come on., give me that knife.,• 
Houston ordared. Daniels grabbed hold of the accused, whereupon he, 
changed his knife from his right hand to ~is left., and knocked Daniels• 
hand away. He kept cursing all the time. When he started running away 
the MPs set out in pursuit; but Fritze had gone only· a few.feet when. he 
told ManfreB.i to get him to the hospital., that he was stabbed in the heart. 
On the way to.the hospital he lost consciousness., and, shortly after his 
arrival, in the early morning hours of 22 April 1943., he died from the 
effects of a knife wound in his heart (R. h., i., j., k, r, s., w., tt).. . 

. The accused., having eluded his pursuers, ran three miles to his mis-
tress I house., where he' to~d h,er., as well as two other women and two soldiers 
who were also there, that he had cut one MP, and would settle with two 

. others in the morn:ing. He was apprehended there by 6ivllian police about 
3 a.m., qovered up :in bed., with his shoes and trousers on., his shirt and 
blouse rolled up beside him., a bloody knife concealed in one shoe. He was 
not intoxicated (R. ee, vv). 

4. Tne evidence for the defense shows, by the accused's sworn testi
mony,·which he elected to give., ·arter being properly advised of his rights 
as a witness., the,t he had smoked three stick:s of marihuana on the night the 
deceased was killed., and had drunk larte quantities of both wine and 
whiskey. He left the truck on which he and other soldiers were be:ing trans
ported to the base from the Vulcan 1Club., returned to the_ club., and was taken 

2 
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outside by several :.:P 1a who belabqred hi.~ over the head and neck vdth 
their clubs. He pulled his lmife and swtmg at themr then fled to the 
house where he was lats;;r apprehended. He did not know the deceased, but 
did know Houston and Daniels, and remembers cutting at the latter while 
escaping from him. Kedical testimony was also adduced., showing that t..-ie 
combined use of marihuana and alqohol in the quantities testified to by 
the accused might well produce amnesia· (R•• a.aa-zzz). 

5. The Specification alleges that the accused with malice a.tor~ 
thougnt, w-".u.lfully, deliberately, feloniously, i.mlawf~!~d ?t'ith pre-
meditation, killed the deceased by,stabbing him with a e • 

. The evidence clearly establishes the fatal stabbing of the cieceased 
by .the accused, when the latter., suddenly and withe.it warning, broke away 
from the lawful custody of the deceased., a military policeman in the ex
ecution of his duty, at the same time plunging a knife into his heart. The 
deceased was unarmed except for his MP stick., with which he struck the 
accu.:;ed ~ and not before the stabbing., according to the two eye-wit
nesses who testified for the prosecution; whose evidence also established 
the absence of any rough treatment whatsoever., prior"to the fatal·thrust. 

111:urde:z: is the unlawful killing of a human being-with 
malice aforethought. 'Unlawful I m'¥1,Ils without legal justification 
or excuse.*** ., 

»~alice does not necessarily mean hatred or personal ill-will 
toward the person killed, nor an actual intent to take his life, 
ar even to take _anyone's life. The use of the word 'aforethought•· 
does not mean that the malice must exist for·a:ny particular time 
before commission of the act., or that ~he intention to kill must 
have previously existed. It is sufficient that it exist at the 
time the act is conunitted. * * * 

u::alice afcrcthought may exist when the act is unpremeditated.• 

(In such cases the use of the words flwith premeditation• in the Specifica
tion is mere surplasage). 

art• (malice aforethought) •may mean any one or more of 
the following sktes of mind preceding or co-existing with the 
act or ommission by whicn death is caused:*** An intent to 
oppose force to an officer or other person lawfully engaged in· 

. the duty of arresting, keeping in custody, or imprisonine any 
person, * i} * provided the offender has notice that the person 
killed is such officer or other person so employed (Clark)• (par. 148!.,, 
pp. 162-164, MCI.!, 1928). . 

- 3 -
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Applying this standard to the proof adduced on the trial., it 
clearly appears that the record supports the court's findings of guilty 
of murder., as defined by the i:lanual., in violation of Article of War 92. 

6. The char,:-;e sheet shows that the accused is 25}years of age. With 
no prior service., he enlisted 11 October·1939., to serve for the duration 
of tne war and six months thereafter• 

. ?. The court was legally constituted. No errors injuriously a:£
i'ectiug the t.ubstantial richts of the accused were 'committed during the 
trial. In the opinion of the Board of Review the record of trial is 
legally'sufficient to support the findings of guilty and the sentence and 
to warrant confirmation thereof. A sentence of d~ath or imprisorunent 
for life is mandatory upon conviction of Article of war 92. 

0.,~4,41; 9o. ,b~ , Judge Advocate. 

~.~, Judge Advocate, 

~~ , Judge Advocate, 
(. ~ 

- 4 -
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SPJGN 
cu 2:36505 

1st Ind. 

War Department, J.A.G.O., - To the Secretary of War. 
2. SEP 19,3 

1. Herewith tratismitted tor the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Private George Heflin (700098S), 1970th Quartenna.ster Company; 83rd 
Service Group. 

2. I concur in the opinion of the Board of Review that the re-
cord ot trial is lag~ su.f.ticient to support the .findings and the sen
tence and to warrant confirmation thereof. I recoD111end that the sentence 

·ot death be confirmed and carried into execution at a t.1112 and place to 
be designated by the reviewing au.thority. · 

3. Consideration has been g1ven to the attached copy ot a letter· 
trom Mrs. Anna C. Donley, addressed to the President, dated 25 lley- 1943, 
to three letters !rom Miss Comella Heflin, sister of the accused, one 
addressed to the President, dated 26 ~ 1943, and two addressed to the 
"Conmanding General"., dated 2 and 8 June 1943, and to a letter from 
Mrs. Eunice JJ. Adams, aunt of the accused, addressed to thl President, 
dated 31 Kay' 1943, al.l urging clemeney- in accused's behalf. 

4. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for hi.a action., and a form of Execu
tive actl.on desLgned to carry into effect the f'oregoing recommendation, 
should such actl.on meet with your approval. 

lzyron c. Cramer, 
Major General, 

The Judge Advocate General. 
6 Incls. 

Incl 1. - Record of trlal. 
Incl 2 - Df't. ltr. sig. Sec. ot rar. 
Incl 3 - Forin of' Executive action. 
Incl 4·- Copy ltr. fr. Mrs. Donley, 25 May 1943. 
Incl 5 - Ltr. fr. Cornelia Hetlln, 26 May 1943. 
Incl 6 - Ltr. f'r. Cornelia Heflin, 2 June 1943. 
Incl 7 - Ltr. f'r. Comella Heflin, 8 June 1943. 
Incl 8 - Ltr.·tr. Mrs • .Adams, 31 Kq 1943. 

GSentence confbmed but commuted to dishonorable discharge, total 
forfeitures., and confinement for lite. G. C.M.O. 315., 21 Oct 1943) 
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WAR DEPART!.IENT 
Arm:, Service Forces 

(Jl)In the Office ot The Judge Advocate General 
Washington, D.c. 

SPJGQ 2 8 .JUL 1943CM 2.36509 

UNITED STATES ARMY AIR FORCES ~ SOU'ruEAST TRAINING CENTER 
- v. ) 

) · Trial by G.C•¥•, convened at 
Second Lieutenant WILLIAlr J. ) Stuttgart Arrrr:, Air Field, 
VEAL (0-428781), Air Corps. ) Arkansas, 26 :May 1943. Dis

) missal. 

OPJNION o.t: the BOARD OF REVIEW 
ROUNDS, HEPBURN and FREDERICK, Judge Advocates. 

l. The Board of Review has examined the- record of trial in the 
case of the officer named above, and submits this, its opinion, to The 
Judge Advocate General. · 

2. The accused 118.s tried upon the following Charges and Specifications:
' , -

CHARGE I: Violation of the 95th Article of War. 

Specification 1: In that Second Lieutenant William J. Veal, 
Stuttgart Arrrry Air Field, Stuttgart, Arkansas, did, at 
.Stuttgart Arrrr:, Air Field, Stuttgart, Arkansas, on or about 
March 14, 1943, with. intent .to deceive Major General Ralph 
P..oyce, officially report to the said IJa.jor General Ralph 
Royce, that he, the said Second Lieutenant William J. Veal, 
was on said date indebted to Craig Field Exchange in the sum 
of $32.95, to Rosing Jewelry Company in the sum of $51.70, 
and to Standard Oil Company in the sum of C,41.88, and that his 
only other outstanding'debt was to Dodd Jewelry Company in the 
sum of $75.00, which report was known by the said Second 
Lieutenant William J. Veal to -oe untrue in that on said date 
he was in fact indebted to said Craig Field Exchange, Craig 
Field,·Alabama, in the sum of ~~57.95, and to said Standard 
Oil Company of New Jersey; Columbia, South Carolina, in the 
sum of $109.68, and in that-on said date he was also indebted 
to First Lieutenant Peter B. Venable, Blytheville Arary Air 
Field, Blytheville, Arkansas, in the sum or $75.00, and to 
Crowe'Drug Company, Incorporated, Stuttgart, Arkansas, in the 
sum of $5.00, and to Floyd A. Denman, Stuttgart,.Arkansas, in 
the sum or $16.oo, and to the Aug. w. Smith Company, Spartan
burg, South Carolina, in the sum of $56.19, and to Mary B. 
Alpert, Sumter, South Garolina, in the sum of $32.35, and to 
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1'festmoreland Kennels., Dallas., Texas., in the sum of $25.00., 
and to Hotel DeGink., A.rrrr:r Air Forces Servicing Detachment, 
Lambert Field., Missouri., in the sum of $15.00, and to 
Arkansas Power & Light Campa.iv, Stuttgart., Arkansas, in the 
sum of $3.89. 

Specification 2: (Finding of guilty disapproved by reviewing authority.) 

Specification 3: In that Second Lieutenant William J. Veal, 
Stuttgart Army Air Field, Stuttgart, Arkansas., did, at 
.Stuttgart, Arkansas, on or about March 16., 1943, with-
intent to defraud, wrongfully and unlawfully make and 
utter to 555 Service Station, Stuttgart., Arkansas, a 
certain check, in words and figures as follows, to-wit: 

"SAN ANTONIO March 16, 1943 ~o. 8 

30-65 
NA.TION BANK OF FORT SAM HOUSTON 

at San Antonio 

' PAY TO THE ORDER OF - -555 Service Station - $10.00 
:. - - Ten and no/100- - - - - - . DOLIARS 

(Signed) William J. Veal", 

and by means thereof, did fraudulently-obtain from said 555 
Service Station, merchandise and curreno;r. of the United 
States, all of the value of about $10.00, he the said Second 
Lieutenant William J. Veal., then well knowing that he did not 
have and not intending that he should have sufficient funds 
in the said National Bank of Fort sam Houston tor the payment 
of said check. 

Spe~ification 4:· In th.at Second Lieutenant W'illiam J. Veal, 
Stuttgart Army Air Field., Stuttgart., J.rkans&1., did, at 
Stuttgart, Arkansas, on or about March 20, 1943., with 
intent to defraud., wrongfully and unlawfully make and 
utter to 555 Service Station., Stuttgart, Arkansas., a certain 
check., in words and figures as follows., to-wit: 

"SAN ANTONIO., TEXAS March 20., 1943 No: 9 

)(}-65 
NATIONAL PANIC OF FORT SAM HOUSTON 

at san .Antonio 

PAY TO THE ORDER Or·• - 555 Service Station - - $50.00 
Fifty and no/100- - - DOLLARS 

(Signed) W1JJ1am J. Veal", 

-2-
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and by means thereof, did fraudulently obtain from said 
555 Service Station currency of the United States, of 
the value of alx>ut $50.00, he, the said Second Lieutenant 
William J. Veal, then well lmowing that he did not have 
and not intending that he should have sufficient funds.in 
the said National Bank of Fort Sam Houston for the pay
ment of said cheek. 

Specii'ication 51 In that Second Lieutenant William J. Veal, 
Stuttgart Army Air Field, Stuttgart, Arkansas, did, at 
Stuttgart, Arkansas, on or about March 24, 1943, l'd.th 
intent to defraud, wrongfully and unlawfully make and 
utter to 555 Service Station, Stuttgart, Arkansas, a 
,certain check, in 1'0rds and figures as follows, to-wit: 

" Jo-65 SAN ANTONIO, mA.S Mar~h 24, 1943 No. 13 
NATIONAL BANK OF FORT SAll HOUSTON 

at San Antonio 

PAI TO THE ORDER OF -- 555 Service Station $20.00 
Twenty and no/100 - - - - - - - - - - - - DOLIARS 

(Signed) willia.m·J. veal", 

. and by means thereof', did fraudulent:cy, obtain from said 
555 Service Station merchandise and currency of the· 
United States., all of' the value of about $20.00, he, the 
said Second Lieutenant William J. Veal, then well knowing 
that he did not have and not intending that he should 
liave su!ficient funds in the said ·National Bank of Fort 
Sam Houston for the payment of said check. · 

CHARGE llc Violation of' the 96th Article of War. 

Specification 1:. In that Second Lieutenant William J. Veal, 
Stuttgart Anrry Ai?, Field, Stuttgart, Arkansas, being in-
debted to First Lieutenant Peter B. Venable in the sum of 
$75.00, for money borrowed by him, the said Second 
Lieutenant W1lJiam J. Veal, from the-said First Lieutenant 
Peter B. Venable, which amount ~ecame due and payable on 
or about November 25, 1942, did, at Stuttgart Army Air 
Field, Stuttgart, Arkansas, from November 25, 1942, to 
March 28, 1943, dishonorably fail and neglect to pay said 
debt. · · 

' 

ADDITIONAL CHARGE I: Violation o! the 95th Article o! War. 

Specification 1: (Finding or not guilty.) 

-~ 
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Specification 21 In that Second Lieutenant William J. Vea}., 

Stuttgart Army Air Field, Stuttgart, Arkansas., did, at Stutt,
gart, Arkansas., on or about March 25, 1943, with intent to 
defraud., wrongfully and unlawi'ully make and utter' to Mccallister 
Motor Compaey, Stuttgart, Arkansas., a certain check, ·in words 
and figures as follows, to-wit 1 

"SAN ANTONIO, TEXAS, March 25, 
1943, No. 15 

NATIONA.L BANK OF FORT SAU HOUSTON 
at San Antonio 

Pay to the order of McCallister Motor Co. - &J,O.oo 
Ten and no/100 - - - - - - - - - - - - - - - - - Dollars 

(Signed) WUl1am J. Veal" 

and by means thereof, did fraudulently obtain fra:n _said 
Mccallister Motor Company currency or the Uru..ted States and 
merchandise, all of .the value of about $10.00, he, the said 
Second Lieutenant William J. Veal, then well knowing that he 
did not have and not intending that he should have su.ff'icient 
funds 1n the said National Bank of Fort Sam Houston for the· 
payment of said check. · 

Specification 31 In that Second Lieutenant William J. Veal; 
Stuttgart Arm:, Air Field, Stuttgart, ·Arkansas, did, at Stutt,. 
gart, Arkansas, on or about March 29, 1943,. with intent to defraud, 
wrongfully and unla:wtu~ make and utter to Mccallister Motor 
Compaey, Stuttgart, Arkansas, a certain check, in words and 
figures as follo,rs, to-wits 

"SAN ANTONIO, mAS, March 29,
1943, No. 18 . 

NATIONAL BA.HK OF FORT Sil{ HOUSTON 
· at San Antonio 

Pay to the order ot McCallisterMotor Co. - $53.20 
Fifty-three and 20/100- - - - - - -·- -.- - - -DOLIARS 

(Signed) W1JJ1am J. Veal• 

and by' mean.a thereof., did fraudulently obtain from said 
Mccallister Motor Compaey $50.00 l.awi'ul money or the United 
State~ and merchandise and services· of the value of about 
$3.201 he., the said Second Lieutenant W:JJJ:uim J. Veal, then 
well knowing that he did not have and not intending that·he 
should have sufficient funds in the said National Bank of. 
Fort Sam Houston for the payment of said check. 

-4-
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ADDITIONAL CHARGE II: Violation or the 96th Article or War. 

(Finding or guilty disapproved by reviewing 
authority.) 

Specif'.lcation: (Finding of guilty disapproved by reviewing authority.). 

He pleaded not guilty_ to all Charge~ and Specifications. He ..as ·round 
not guilty or Specification l of Additional Charge I. He .1'18.s found guilty 
of the remaining Charges and Specifications except, (a) 111th reference 
to Specif~9atian 1., Charge I, the words "Aug. w. Smith Compa.ey-, 
Spartanburg, Sout:h.caulina., in the sum of $56.19, and ton and the words 
"$3.89"., substituting therefor the words "$6.99n; (b) with reference to 
Specification 2, Charge I., the words npay to the order at Westmoreland 
Kennels", substituting therefor the words npay to the order ot Oner 
Charter"; (c) with reference to Specification 1., Charge II;· the words 
"March 28.,·1943", substituting therefor the words "March 20., 1943"• 
Evidence or·one previous conviction for making a false. official sta'telllent, 
tor diahonorably· failing and neglecting to pay debts, and for i:na.king 
and uttering checks 111th insufficient funds in bank, all in violation of 
Article or war 96., was introduced. He was sentenced to be dismissed the 
service. The reviewing authority disapproved the findings of guilty of 
Specification 2., Charge I and of Additional Charge II and its Specification., 
approved the sentence and forwarded t.,he record for action under Arti~le or 
War 48. . 

3. For the prosecution& . 

. With reference to Specification l., Charge I it was shown by com-
petent evidence tbat on or about l4 March 1943 accused ofi'icia~ reported 
in writing to Major General Ralph Royce th.at his only outatandin& debts 
a.t that time were : 

Craig Field Exchange $,32.95 
Rosing Jewelry Company $51.70 
Standard Oil Compaey 
Dodd J.eweir, C!)lll.paey 

Total 

$41.88 
$75,00 

~01.53 
(Incl._2 of Ex. 1) 

Contrary to this report it was sho,m that accused was indebted as !ollows: 
. . 

Craig Field Exchange $ 57.95 (R. 70; Ex. 18) 
Standard Oil Compaey .$109.63 {R. ?0; Ex. 19) 
First Lt. Peter B. Venable .t 75.00 {R. 24) 
Crowe Drug Compaey., Inc. $ 5.00 {R. 26; Ex. 6) . 
Floyd A. Denman $ . .16.oo (R. 27; Ex. 7) 
Mary B,. Alpert $ 32.35 (R. 70; Ex. 20) 
Westmoreland Kennels ~.25.00 (R. 70; Ex. 21) 
Hotel DeGink $ 15.00 (R. 70; Ex. 22) 
Arkansas Power and Light Co. $ 6.99 . (R. 30-33) 

Total $342.97 

•
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With rererenoe to Specifications 3, 4 and 5 or Charge I and Speci!i-· 
ca.tioui 2 and 3 o! .A.clditional. Charge I it was shown by- competent evidence 
that on the rollorlng.dates, in the amotm.ts and at the places indicated, 
accused made and issued checks d.rallil on the National Bank of Fort sam 
Houston when he did not have suf'fioient funds deposited.therein for the 
payment of the checks. ill or these checks 118N returned by the bank to 

· the depositor or recipient marked "not suf'!icient tunds.• At the time 
accused issued each check listed below he-received cash, ·merchandise or 
other·things of value in exchange. 

])ate Amount Obtainedr!ll.!. ' 
Charge I 
Spec. 3 - 16 March ;l.943 · 55~ Service Station $10.00 cash & (R. 34) 

Stuttgart, ~kansas Merchandise (Ex. 10) 

Spec. 4 20 ~rch 1943 555 Service Statlon $50.00 cash (R•. 35) 
Stuttgart, Arkanba (~. ll) 

Spec. 5 241&1.rch 1943 555·service Station $20.00 cash & 
Stuttgart, Arkan~ lbrcbandise (R. 3S) 

(Ex. 12) 

Add. Chg. I 
Spec. 2 2S March J.-943 Mccallister Motor Co.$].0.00. cash & ca.·,;s) 

Merchandise (~. l4) 

Spec. 3 29 lti.rch .1943 M3C&~s~r li>tor Co.$S3e20 $SO cash (R•. 38) 
$3.20 l.abor (Ex. 20) 

The deposition of the c&Bhier of the National Bank of Fort Sam 
Houston 1,as admitted in eTiclence (R. 71J Ex. 23) to "which was attached a 
cow of accused's account with the bank trom l April 1942tol819&1' 1943. 
1h18 account shon that during the period ot 13 November 1942, the date 
·of the check given b7 accused ·to Mart B.- Alpert (R. ?OJ EL 20), until 29 
1'Lrch 1943, when. the last of the checks enumerated 1D the Specifications 
was given, there were 8 inst.a.noes when the. account na onrdrawnJ 33. 

, instances of checks returned tor inau!ficient tundaJ and that at no time 
prior to 3 March 1943 did the account have more than $S3.S3 on deposit. 
'lbe account al.so sho'll'ed the da~ balance of the accused and corroborated . : 
the 1nauf'!'ic1ency of the funds to pay the checka described in the Specifi•
cationa. · . · . · . · · 

With reference to Specification 1 ot Charge II, First Lieutenant Peter 
B. Venable testified that about 2S .J~ 1942 he loaned the accused f7S at 
the latter• s request and upon his promise that it would be repaid in tq.ree 
or !our months (R. 20). In December 1942 Venable requested payment and 
accused gave him his check tor $'7S, drawn on the National Bank of Fort..sam 
Houston, which, 1rilen presented tor .payment, was returned tor insuf'ticient 

' 
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tund8 (R. 22). On 9 January- 1943 Venable telephoned accused who told 
Venable to present the check tor payment again. Payment was again re
tu.sed by the b4nk. On 16 Janua.r;y Venable again telephoned accused who 
said he had moved his bank account to Little Rock and would take care 
of the obligation. He tailed to do so. Venable contacted accused again 
on 10 March by' telephone and by letter ~n 13 !w'ch (R. 2); Ex. 4). In 
the latter part of March he received payment_ by" a money order (R. 24)• 

4. For the Derense: 

.Accused having been advised of his 'rights elected to testify in his 
own behalf. 'lhe substance ot his testimoey was that rut entered the service ~ 
practica~ out of school with no financial experience. He was an enlisted 
man tor 15 months and then a f:cy-ing cadet during which time he had no 
tinancia~ troubles. In January, 1943, he turned $100 over to Major Donald 
T. Jones to ap~ to his debts but Major Jones -turned it over to the 
adjutant 'Who aa taken sick and placed in a hospital.- The $100. ns in the 
headquarters' .safe, but was not round there until some time later. The 
time was not established (R. 74-75). 

The presence of the money in the sate was corroborated by" First 
Lieutenant Clonal A. Cook (R. 72), and Lieutenant Colonel Hugh P. A.vent 
(R. 78)._ It was ~ot, hoffltver, sufficient to cover his obligations '(R. 78). 

· The accused aclmitted that he knew how wrollg it wa.s to iasue the various 
check.I but pleaded that it the Charges wre dropped his wife would assume 
the obligation and pay them out or an allotment that he would make ot his 
pa7. He requested that he be transferred to combat duty. He claimed that 
inasmuch as he had had over three. years' milltary experience he 111&s ot • 
value to~· oountey" and would be a credit to the service (R. 75).. ' . 

s. Specitication lot Charge I .alleges that accused me.de a. t&lse 
_ o:rtici&l i,tatement when he otticiallJ' reported in writing that hia on]J' 
- .creditors were !'ive in number and his outstanding debts totaled ~1.53, 

,men as a me.tter of tact his creditors ffltre 9 in number and the amount 
due them totaled at ,lea-st $342.97. It was clearly· sho-wn that on 9 March 
1943, Major Geneff.l. lloyce Nques~d a complete statement rrom 1he &ccu.sed 
outlining his overdue indebtedness aa or 10 March, 1943. The accused 
in t-esponse to the request had prepared and signed a statement setting 
forth the names of five creditors and that tne total amount due them 
Tcl.S $201.53. 'nle prosecution proved beyond a doubt that in addition. 
to the creditors listed in the statement accused was also indebted at 
that time· to numerous other creditors to whom the accused was indebted 
tor at least $342.97. '.Lhe accused's of!'icial statel?\ent was therefore false. 

~g a false official statement has long been considered· a · 
violation of Article of War 95 (M.c.u:.,. par. 151, P• 186; CM 220269J 
Dig Op. J.A.G. l912-40J sec. 453 (18)), 

Specifications 3,.4, and 5·or Charge I and 2 and 3 ot Additional 
Charge I allege that accused upon five different occasions in March' 1943 
gave· his check on a bank where he lmaw, or reasonably should have lmOWtJ, 
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there nre no .funds to meet it, and did thereby detraud. the person from 
whom he obtained cash or merchandise in exchange for the worth1ess check, 
in viol.ation of Article of war 95. 'lhe prosecution proved th.at the ac
cused gave his check upon the tive different occasiona during March 1943 
in varying amounts to various persona and received cash or some other 
thing of value in exchange. At the time there were not sufficient i'llDda 
in the bank upon which the checks ware drawn to meet the ·checka. The 
bank statement or account covering a period of two yea.rs clearly shon 
that the accused should have knmm that there·were no funds ill the bank 
to meet thes, checks. It shon that he had overdrawn his account at 
least five times; that he had given checks on this account which had. been 
presented and dishonored for insufficient tu:ads upon thirt,y-three 
di.t'ferent occasions during this period of time; and that at no t1ae did 
he have a substantial depoait. The evidence was therefore· sui'ficient 
to auatain the findings that the accused gave his checks to the persona 

.. named and in amounts alleged 1n the Spec11'1cationa enumerated above at. a 
time lib.en he did not have and must have known that he did not have 1ut
.ticient tunda-·in the bank upon which the check• were drawn tor the payment 
of the checks, and did thereby fraudulently obtain cash and merchandise. 
Fraudulently passing worthlee1 checks ii a violation of Article of War 95 
(Dig. Op. J.1.a. 1912-40 par. 453 (21)). . . _ . 

I . ' 

The Specification of Charge II alleges bt the accused ,es in-
debted to First Lieutenant Peter B. Venable in the swn of $7S which 
became due and payable on or a.bout 2S November 1942, and that from that 

·date until 28 March 1943 he did diahonorabl.1' tall and neglect to pay 
this debt. 

It ...as clearly sho,vn tbat accused borrowed $7S from Lieutenant 
Venable about 25' Jul.¥ 1942, promising to repay this amount 1n three 
or !our menths. He failed and neglected to pay it as agreed. _When 
Lieutenant Venable requested payment in December 1942 accused gave him 
a worthless check for f7S. The statement o! accuaed_' s bank account. 
sho,rs that during the month of November 1942 iihe account was overdrawn. 
During December 1942 his largest balance was $4.6.43. The check 11as 
returned by the bank upon which it -..a.s drawn. In J~uar,y accused told 
Lieutenant Venable to again present _the check for payment. At that time 
his bank balance was $4.68, so that the accused.must have known that the 
check -was still worthless. Later on in January accused told Lieutenant 

- Venable that the reason the check was dishonored was because he had trans
ferred his account. This was not true as shown by continuation 8tthe 
account. Accused continued to ignore the indeb~esa until tbelrlddle 
of March when he was more or less compelled to make payment 1n a vain 
effort to avoid the institution of these charges." It was there.tore clearly 
shOll?l that the accused not only failed and neglected to pay this obligation. 
but also, -when pressed for payment he dishonorably failed and neglected. to 
pay it by giving a worthless check 1n payment and insisting that the check 
was valid ll'hen he knew such was not· the case. '!be dishonorable failure and 
neglect to pay a debt characterized by a fraudulent design to evad.e·payment 
constitutes a violation of Article of War 95 (CM 220760J CM: 228894). As 
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such conduct brin&• diacx-edit upon the m111tary service it also violates 
the 96th Article of War (Dig. Op. J.A.G. 1912-40; Sec. 454 (46)). The 
.finding• of guilty ot the Specification ot Charge II and of Charge II 1n 
Tiolation of Article of War 96 18 therefore smstained by the evidence. 

' 
6. W'ar Department records show that accused is 23 years of age. He 

graduated from. high school. He enlisted on 3 January 1940 and 1111.S dis
charged on .14 March 1941 to. reenlist as a .tlyi.Jlg cadet. Upon completion 
of ·the course of instruction at the .lir Corpe Advanced ~ School, 
Craig Fie~d, Alabama, he was appointed as second lieutenant, .lir_Reserve, 
on 31 October 1941. He entered on active. duty on l November 1941. 

?. The court 11&a legally constituted. No errors injuriously affecting 
the substantial righta of accused were committed during the trial. The 
Board or Review 1s of the opinion that the record or trial ·is legal.J¥ 
au!ficient·to support the i'indings as approved b.r the reviewing authority"
and the sentence and to warrant confirmation of the sentence• .A. sentence 
of diamiaaal ia mandator;r conviction of tion o Artiole ot 
war 95. 
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SPJGQ 
Cl.I 236509 

1st Ind. 

War Department, J.A.G.O. 4- AUG 1943 - To the Secretary ·of War. 

l. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Second Lieutenant William J. Veal· (0-428781), Air·· Corps. · 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support· the· findings of guilty and 
the sentence and to warrant confirmation thereof. I reconunend that the 
sentence be confirmed and carried into execution. 

3. Consideration has been given to the attached letter from Senator 
Burnet R. ~eybank to Major, Gen~ral James A~ Ulio, dated 22 June 1943. 

4. Inclosed are a draft of a letter for .the signature of the Under 
Secretary of War, transmitting the record to the President for his 
action, and a form of Executive action designed to carry into effect 
the recollllllendation hereinabove made, should such action meet w.L th 
apprpval. · 

l;yron C. Cramer., 
l.:Iajor General, 

The Judge Advocate General. 
4 Incls. . 

,Incl l - Record of trial. 
Incl 2 ~ Dft. ltr. for 

sig. USW. 
Incl 3 - Form of action. 
Incl 4 - Ltr. from Senator k.eybank 

to Maj. Gen. James A. Ullo. 

(Sentence confirmed. o.c.v.o. 216, 4 Sep 1943) 
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WAR DEPARTMENT 
_Army Service Forces 

In the Office of The Judge Advocate General 
Washington,D.c. (41) 

8- AUG 1943SPJGH 
CM 2365JO 

UN IT ED S T•.A TES ) 9C1I'H INFAN'IRY DIVISION 
) 

v. ) . Trial by G.C.M., convened 
) at C&np Barkeley, Texas, 4 

Secoad LiAutenant JOHM K. ) JUJte 1943• Dismissal, total 
ROBSON (0-1166167), Field ) forfeitures, and confine
Artillery. ) ment for three {3) years. 

OPlNICN of the BOA.RD CF REVmt 
HILL, IlUVER and LOTTER.HOO, Judge Advocates 

l. The Board of }leview has examined the record of trial in thE! case 
of the of!icer named above and submits this1 . its opinion, to The Judge 
Advocate General. 

2. The accused was tried upon the following Charges arui Specifica
tions: 

CHARGE Iz Violation of the 61st Article of War. 

Specificationa In that Lt. John K. Robso•, Battery A, 915th 
Field Artillery Battalion, did, without proper leave, 
absent himself from his station at· Camp ,Barkeley,. Texas, 
from about Feb. 1, 1943, to about March 24, 1943. · 

CHARGE! II z Violation of the 95th Article of Vfar. 

Specification 1_1 (Nolle prosequi ente!ed). 

Specification. 21 In that 2nd Lieutenant John K. Robsoa, Bat;..· 
tery A, 915th Field Artillery, did., at Lsl¥to•, Oklahana, 
on or about Dec. 9, 1942, with intent to defraud, wrong
fully and unlaw.f'ully make and utter to Bryan•s Coffee 
Shop, a certain check, in words 8.l'ld fig~s as follows, 
to wit: 
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Lawton, Okla., Dec. 9 1942 No. 6 

THE CITY NATIONAL BANK 

Pay to the order of. Bryan's Coffee Shop ~ 10.00 

________Exac_t_l_y_T_e_n an_.d n_o.._/l_O_O ~__ __ __ ______________ DGLLA.RS 

Lt. John K. Rebson 
c-26-6 I 

and by means thereof did fraudulently obtain from 
. the said Bryan's Coffee Shop, the sum of $10.001 law
ful money of the Unit,ed States, he., the said Lt. Robson., 
then well knowine that·he did.not have and not intending· 
that he should·have any account with the City National· 
Bank., at Lawton., Okla., for payment Qf·said check. 

Specification·Jt (Nolle prosequi entered).
I . 

Specification 4: Same form as Specification 2; but alleging check 
dated 24 December 1942., for ~2.5., drawn on The City National 
Bank, Lawton., Oklahoma, to Camp Barkeley .Exchange., at Camp 
Barkeley. · 

· Specification 5: Same form as Specification 2; but alleging check 
dated 28 December 1942., for.~2.5, drawn on The City National 
Buk., Lawton., Oklahoma., to Camp Barkeley Post Exchange., at 
Camp Barkeley. 

Specification 6: Same form as Specification 2; .but allegine check 
dated Jl December 1942, for $10., drawn on The City lJational 
Bank, Lawton, Oklahoma., to Hilton Hotel., at Abilene., Texas. . . 

Specification 7: Same form as Specification 2; but alleging check 
·dated 31 December 1942, for $20., drawn on The City National 

· Bank, Lawton., Oklahoma, to Private First Class E. Carpio., 
at Camp Barkeley. · 

Specification 81 Same form as Specification 2; but alleging check 
dated 8 February 1943.,· for $25., drawn on Citizens National 
Bank, Abiiene., Texas., to Adolphus Hotel., at Da.llas, Texas. 

Specification 9:· Same form as Specification 2; but alleging check 
dated 8 February 1943, for $50, drawn on Citizens National · 
Bank, Abilene., Texas, to Adolphus H.Ptel, at Dallas., Texas. 
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Specifications lQ-15:. (Nolle prose9.'?,! entered), 

Specification 16: Same fonn as Specification 2; but alleging 
check dated 20 February 1943, for $25, drawn on Citizens 
National Bank, Abilene, Texas, to Kemp Hotel, at Wichita 
Falls, Texas. · 

Specifications 17-20: (Nolle prosequi entered). 

Specification 21: Same form as.Specificatlon 2; but alleging 
draft dated 25 February 1943, for $25, drawn on Citizens 
National Bank, Abilene, Texas, to Rice Hotel, at Houston, 
Texas • 

.Specification 22: Same fonn as Specification 2; but alleging 
draft dated 26 February 1943, for $25, drawn on.Citizens 
National Bank, Abilene, Texas, to Rice Hotel, at Housten., 
Texas. 

Specification 23: Same fonn as Specification. 2; but alleging 
draft dated 27 Februa!"'J 1943, for $25, drawn 9n Citize?UJ_ 
National Bank, Abilene, Texas,.to Rice Hotel, at Houston, 
Texas. 

Specifications 24-25: 
. t, 

(Nolle prosequi entered), 
• 

. . . 

Specificatien 26: Same form as Specification 2; but alleging 
draft dated 3 ]Farch 1943"·· for $25, drawn on Citizens Na
tional Bank, Abilene, Texas, to Texas State Hotel, at 
,Houston, Tex.as. · 

Specification 27: Same form as Specification 2; but alleging 
draft dated 4 March 1943, for $40, drawn on Citizens Na-. 
tional Bank, Abilene, Texas, to Stephen F. Austin Hotel, 
at Austin, Texas. 

Specification 28: Same fonn as Specification 2; but alleging. 
draft dated 4 March 1943, for ~50, drawn on Citize~ Na
tional Bank, Abilene, Texas, to Stephen F. Austin Hotel, 
at Austin, Texas. 

Specifications J~-30: (Nolle prosequi entered). 

Spec11'1cat1on 31: · Same form as Specification 2; but alleging 
draft dated 10 l{arch 1943., for $25, dralfn. on Citizens. Na
tional Banlc, Abilene, Texas, to New Crosby Hotel, at 
Beaumont, Texas. 
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.Specifications 32-42: (Nolle prosequi entered) • 

. Specification 43: Same form as Specii'ication 2; but alleging 
che 

0

ck dated 19 t:arch 1943, for $25, drawn on Citi'zens lfa.. 
tional Bank, Abilene, Texas, to "Cash" (The First State 
B~), at Uvalde, Texas. 

Specifications 44-48: (Nolle prosequi entered). 

He pleaded not guilty to Charge I and its Specification and guilty to 
Charge II and its -Specifications. He was found guilty of all Charges 
and Specifications, and was sentenced to be dismissed 11 froni the service 
of the United· States", to forfeit all pay and allowances due or to be
come due, arid to b~ confined at hard labor for a period of ten years •. 
The reviewing authority approved .only so much of the sentence as
provides for dismissal,. total forfeitures, and cQrlfinement at hard labor 
for three years, and forwarded the record of trial for action under t.he 
48th Article of War. 

3. The evidence for the prosecution: 

a. Charge I: Morning report of Batter<J A, 915th Field Ar
tillery ~attalion (Ex:. B) shows the accused from leave to absent v-dth
out leave, 1 February 1943, and from absent without leave to confine
ment in Camp Barkeley Stockade, 25 1iarch 1943. It was stipulated (Bx. A) 
that th'3 accused was returned. to military control on .or about 24 };[arch 
1943 (R. 33-37). 

In a statement (Ex. C) made by the accused to Captain Ja~es 
D. Richter, investigating officer, after he was advised that he need 
nia.ke no statement, and. that any statement he made could be used at·ainst 
him, the accused stated that he had a. ten day emergency leave on account 
of illness of his mother and his grand.father, was granted a three day 
extension, ·his grandfa'ther died, the accused telephoned for a ten ciay 
axt.ension and the Red Cross investigated and joined in the recluest ,.)u-::. 

, he heard nothing from it. He took his girl home, ca.ine to Abilene (:nd · 
found that the 90th had already gone, st.a.rted to Lake Charles t.--:· fi -"' 
the division, met a friend in Houston, and started drinking. ?:s n ~"'' -:d 
that he remembered n1ots of things", then did not know what h.a.~:-.>::>r'.ed _ 
sobered up about two weeks before the trial, started back to join his 
organization, and was picked up by 1-:Ps. In another statement made to 
Captain Richter (kic. D), the accused stated 11 in refer~nce to movel"er:.ts 
while A.\'7.0.L.11 ~hat he ·went from "here to J:Iarlow11 , then to 01-:lahor,3. Cit., 
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(45) 
by plane to Pittsburgh, Pennsylvania; at the end of ten days leave he 
Tra..s p.ranted a three day extension; after the death of his grandfather 
he applied for a further extension, ,vhich was not granted, the Red 
Cross investigated and requested extension for him but he heard no~ning 
from it; after the funeral he left Pittsburgh, returned 1,0 ,;~_.n:)ne, 
round the 9oth had gone, started to Louisiana, met a friend, was worried 
"about this mess I was in" and started drinking. He vaguely· remembered 
different things after this, sobered up in Del Rio, started back to 
Camp Ba.rkeley,· ~nd was picked .up by the Military Police (R. 37-44, 48-
49). 

b. Charge n I In his second statement made ·to Captain Richter 
(Ex. D), the ·accused admitted that he signed the 48 ch~ks shown to 
him, and made statements with reference to the checks covered by Speci
fications on which _he was tt-ied, as follows: he passed check marked 
No. 2, to Bryan's Coffee Shop.and receiv~d $10; passed No. a to Camp 
Barkeley Exchange and received $25; passed No. 5 to Camp Barkeley Post 
Exchange and received $25; passed No. 6 to Hilton Hotel and ·received 
$10; passed No. 7 to Private First Class E. Carpio and received ~~20; 
passed No. 8 to Adolphus Hotel and received %~25; did not remember the 
details about Nos. 9, 16, 21, 2?, 23, 26, 27, 31, and 43, bu~ identified 
his signature ~Jlereon; and did not remember receiving cash on 1':o. 28 
but remembered paying a hotel bill with it. (The checks. referred to are 
numbered to correspond with Specifications under Charge II). Captain 
Richter identified the several checks which had been·submitted to the 
accused, as refe~ed to above, and they were introduced in evidence as 
follows: Check No.2 (Ex. E-1),.No. 4 (Ex. E-2); No. 5 (Ex. E-3), No. 6 
(Ex. E-4), No. 7 (Ex. E-5), No. 8 (Ex• E-6), No. 9 (Ex. 'E-7), no. 16 , 
(Ex•. E-S), No. 21 (Ex. E-9), No. 22 (Ex. E-10), No. 23 (Ex. E-11), No·. 
26 (Ex. E-12),, No. 27 (Ex. E.:.13), No. 28 (Ex. E-J.4), No. 31 (Ex. E-15), 
and No. 43 (Ex. E-16) (R. 14-47, 49-51). 

Mrs. 1't. c. Bryan, cashier of Bryan's Coffee Shop., Lawton, 
Oklahoma, about 9 Dec~ber 1942, cashed a $10 check, r.iarked.No. 2 
for the accused, ~he che~k was written by the accµsed in her presence, 
was turned down by the bank, and had not since. been paid by the accused. 
1Ir. B. D. Appleton, manager of Post Exchange No. 8, Cc'.!'lP Barkeley, . 
identified a check (Ex. E-2) that had passed through Post Exchange No. 
ll, and cashed for the accused, or accepted for merchandise, another· 
check (Ex. E-3)• . These checks (Exs. E-2 and E-3) were returned to the 
cashier of Post Exchange, Camp Barkeley, unpaid, and had not since been 
paid.,. About ~ F.'ebruary 1943, Mr. R. G. Dillard, credit manager of 
Adolphus Hotel, Dallas, Texas, cashed a t,25 check, 'ni.arked No. 8, and a 
$50 check, marked No. 9, for the accused. These checks were not paid by 
the bank, nor since by the accused. 1'r. c. s. Cate, manager of · 
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Kemp Hotel, Wichita Falls, Texas, about 20-February 1943 cashed a ;;25 
check, marked No. 16 for the accused, vA1ich chec~ ,ras not paid by the 
bank, nor s:i_nce by the accused•. rr. ·r. H. Hostetter, credit ~nager 
of Rice Hotel, Houston, Texas, between 25 February and l Larch 1943,
•o.K. •d for ,peyment 11 and the accused cc1.shed thl'ee checks :f:0r :~25 ~ech 

·marked nos. 21, 22, and 2J, which were not pai<i by the ba.."'lk, nor since 
by the accused. l'r~ Dave Hubbard, assistant man~~er of 'rex;,.s St2te 
Hotel, Houston, Texas, c:.bcut 3 I:arch 1943, cashed a ~;25 clieck, n1arkF)d 
Ne. 26 for. the accused, which check was not paid by the bsnk., nor since 
by the accused. Lr·. H. A. Wyche, assistant rna1°ager of Stephen f. 
Austin Hotel, Austin, Texas, about 4 March 1943, cashed e. ~40 c'.:.eck, 
marked No. 27, and a $50 clceck, marked ifo. 23, for the accused,· vil.0 ich 
checks were not paid by the bank, nor since by the accu.:,ed. Lena Jcrcian., 
auditor of New Crosby Hotel, 3eeumont, Texas, about 10 l arcl~ J.943, c:.?.shed 
a ~25 check, mar~ed Ko. 31 for the accused, which was not paid by th~ 
bank.nor since by the accused. i:r. C. c. Hazr., cashier of First_.Stc;.te 
Eank, Uvalde., Texas., about 19 1:arch 1943, cashed a ~~25 check, marh·c r~. 
43 for the accused, which check was not P?-icl by the clrm{ee bank, nor 
since by the _accused. It was stipulated \Ex. A) the.t )hctogra~)hs attached 
to the several de._:,ositicns were of the accused and tha.t .i1hctost.atic co 1ks of

0

checks attached thoreto vrere true copies 01' ori~inal cJ·:ecks corres;iondJq~ly 
murbered and shovm to the accused. by the investi:atinz offic_er \.i1. J.;-34, 

56-63; l!:xs. F-1, F-3, B'-:-4, 1!'-.:,, F-6, F-7, F-8, F-9). 

The dre.v.ee banks on the sever~l checks (Bxs .E-1 to E-16) \;ere 
The City National Bank, Lawton, Oklahoma., and Citizens· l)ation?.l Eank, 
Abilene, Texas. Subsequent to 7 Nover.iber 19h2 the accused had no account 
with The Cit~,r national Ban.le, Lawton, Oklahoma, nnd 9hecks marked Nos. 2,
4, 5, 6 and 7, V<ere presented to tie ban.le and not paid because the ac
cused had no checking account nor credit arrangements. 'l'he e.ccused did 
not have an account of any kind mth The Citizens !TationA-J Ban1<, Abilene, 

_J'exas, and did not open an account, although he riay have co:ne there to 
make arrangements to open an account. Certain checks \Exs. E~ to E-16) 
were turned· down by th_at bank because the accu.sed had no account (E.
52-55, 6~; Elc. F-2). • 

Ill the statements made to Captain Richter (E:xs. C and !J) the i.c
cuced stated that he had naqe arre.ngements to pay the checks thr-:iuih a 
-loan i'rom the Red Cross to bis grandnother, that he remembered !:orne :;f 
the checks, that he "didn't write any" checks "only on the Citizens 
National", .ti1at at the time he made and passed checks dravm or. The Git.Y 
National Bank he had an account there which he thought sufficient to cover 
the checks drawn,· th.;.t he ltad signed a "depositor's c~rd" s.ncl a "release 
of check from finance card" at Citizens I{ational :San.!< the day riE' vrent on leave 
and an official bf the bank sa:id "he wouJ.d cl:ec:c with Finance to see that 
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my check would be depositecl there", and that after he started drinking 
he wrote sorre checks on the bcl.nk where.he thought he had so~e.money, 
but did not know how many nor for how much (R. 40-42, 47.-48). 

4. The accused testified that about 12 January 1943 he r~quested 
leave on accomit oT the illness of his mother and grandfather, was 
granted .ten day~ leave on that date (Def. Ex. 1), was granted three da:}rs 
additional .leave (Def. Ex. 2), his grandfather died before the e.ddi
tional leave was up, he telephoned for an exte~sion of leave, which was 
not granted, the Red Cross investigated and wired his tommanding offi
cer that the presence of the accused was absolutely necessary, but re
ceived no notice of extension of his leave •. On the night-of 28 January 
he left b:Y train for Camp Barkeley and at that time thought he was. 
"AWOL". Later he leaned from the investigating officer that _by tele
graphed order of 26 January 1943, eon£irmed by Special Orders No. 2, 31 
March 194J (Def. Ex. 3), he had been granted six days extension of 
leave. He arrived at Abilene, Texas early on the morning of 1 February 
and learned that the 9oth Division he.d gone to Leesville, Louisiana. 
He still thought he was absent without leave, but wanted to rejoin his 
unit, and started for Louisiana by bus and plane. He was c;Jisplaced 
on the plane at ltouston, Texas, by a passenger with priority, and while 
waiting. the~ for the 'next plane met an old acquaintance and began drink
ing. At a later date another friend net him at Eagle Pass and sobered 
him up, and the accused started back to his unit. During the period be
tween the time he met a friend in Houston and the time that he sobered 
up in Eagle Pass, over a month, the accused was ~ and he had "just 
kind of a. hazy recollection. of doing thingsn (R. 64-71). 

5. The evidence shows that the accused was absent· without leave 
from 1 February to::4 }.!arch 1943. The pleas of guilty and the evidence 

- show that from 9 December 1942 to 19 :March 1943, accused drew and cashed 
.16 checks., aggregating in amount· $430, all of which were dra\m on banks 
· in which he had no ehecking account. In each instance he obtained money 
from the person cashing tne check in the amount for'which the check ~s 
drawn. 

The cashing of ch.eeks under these conditions was fraudulent 
and dishonest. The eVidence clearly warrants the conclusion that the ac
cuse<!, knew that he had no account out of which the checks mieht be paid 
and that he intended to defraud the persons who cashed the checks. The· 
Manual for Courts-,;:artial, in stating instances of v.i.olation of the 95th 
Article of War, includes giving a check on a bank where tha drawer knows 
or reasonably should know there are no funds to meet it, and 'Without · 
intending that there should be (FCM, 1928, par. 151). 
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6. Careful consideratio:p. has been given to· letter· of 27 Ju.n.e ·. 
1943 from the mother of the acc\Wed to Honorable Cordell Hull, with 
attached copy of letter of 6 !lay 19h3 from Colonel H. A. Finch, CJ.mp 
Commander, Camp Barkeley, Texas, letter of 6 J:uly 1943 from Honorable 
Hatton w. Sumners to the Secretary of War, and letter of 7 July 194.3 
from Honorable Francis E. 1i'/alter to The -Adjutant Ger.eral. 

7. The accused is 25 years of age. The record.s of the Office 
of The Adjutant General show his service as followss Enlisted service 
from 18 June 1940; ap~ointed temporary second lieutenant, Anny of 
the United States, from Officer Candidat~ School, and active duty, . 
30 June 1942. 

8. The court was legally constituted. No errors injuriou5ly af
fecting the sub.stantial rights o! the accused were committed chJ.ri.ng 
the trial. The Board .of Review is· of the opinion that the record o! 
trial is leeally sufficient to support the findings of guilty, to 
support the sentence, and to warrant confirmation of the sentence. D~
missal is authorized upon conviction of a violation of the 61st Article 
of \'Tar, and mandatory upon conviction of a violation of the 95th Ar
ticle of War. 

- ... ~----~--------· , Judge .Advocate ~----- ______ 

--....~~..~------.--=----'Judge Advocate. 
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1st Ind. 

4 - AUG 1941War Department, J.A..G.o., - To the Secretar;y of War. 

1. Herewith transmitted for the action ot the President are the· 
record o! trial arid the opinion ot the Board ot Review in the case 
of Second Lieutenant John K. Robson (0-1166167), Field Artillery. 

2. I concur in the opinion ot the Board o! Review that the 
record or trial is legal~ sufticient to sup,ort. the findings ot 
guilty, to support the sentence, and to warrant confirmation of the 
sentence. The accused was absent without leave for about 52 days, and 
made and uttered lli.th intent to defraud 16 checks aggregating in 
amount $4.30, all drawn on banks in which he had no checking account. 
I recO!llllend that the sentence be confirmed and carried into execution. 

3. The United States Disciplinar;r Barracks, Fort. Leavenworth, 
Kansas, should be designated as the place or confinement. 

\ 

4. Incloeed are a draft· of a letter for· the signature of the 
Under Secretary of War, transmitting the record to the President for 
his action, and a form ot Executive action carrying into effect the 
recommendation made above. 

Myron c. Cramer, 
3 Incls. Major General, 

Incl.1- Record of trial. The Judge Advocate Qeneral. 
Incl.2- Drft. ltr. for sig. 

Under Sec. of War. 
Incl.3- Form of action. 

(Sentence con!inned but two year8 of confinement remitted. 
G.C.M.O. 231, 11 Sep 1943) 
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121R DEPARTMENT 
Arar:, Service Forcea (51)

In the·o.r.tice ot the Judg•·Advocate General 
Washington, n.c. 

SPJOQ '-" ~ JUL 1943CM 236547 

UNITED STATES ~ 
) Trial by a.c.u:., convened. at 
) APO #8581 c/o Postraaater, 

Private GORDON F. KILLIAN ) New York, N.Y., 2? .lpril 
(37276737)1 Com.pan;y "B", ) 1943. Dishonorable discharge 
73ri Infantry Battalion ) a.nd con!inement for four (4) 
(Sep). ) ;rears. 

HOI..Dnm by the BOl1ID OF REVIEW 
ROUNDS, HEPBURN and FREDERICK, Judge Advocates 

1. The record of trial. in the case ot the soldier named above baa 
been examined by the ~ of Rerlew. 

2. 1be accused -.a tried upon the !olloring ChargH and SpecUicaticms: 

CHA..RGE I a Violation ot the 93rd Article ot War. 

Specification 1: In that Gordon KiJJ1an, Pvt, Co "B" '73rd Int Bn 
(Sep), APO /1858 c/o Postmaster, New York, N.Y., did at Section fl, 
APO #858 o/o Postmaster, Nn York, N.Y., on or about 1&9.rch 19, 
194:3..with intent to do bodily bars com:nit an assault upon Eino 
J. Haataja, T/4th Gr, 6935363, Co "B" 73rd Int 1m. (Sep), by 
atrild.ng hi.a on the head with a d.angeroua napon, to wit a chair. 

CHA.RGE na Violation of the 65th Article of War. 

Specific&tion i: · In that Gordon KiJ J 1an, Prt, Co "B" ?,3rd In! Bn 
(Sep), APO# 858, c/o Postma.at.er, New York, N.Y., having received 
a lawful order fl-om rui.lph c. Sheldon, Sgt, 170l.8Sl.3, Co "B" '73rd 
Int Bn (Sep), .lPO #858 c/o Postmaster, New York, N.Y., a non
commissioned officer, who was there in the execution of h18 office 
to •go to the Ponr Houae and stop fighting", did at Section /fl, 
APO #858 c/o Postmaater, New York, N.Y., on or about the 19th 
day of March, 1943, ~ disobey t.be same. 

He pleaded not guilty to the Charges and SpecUications. He was toUDd . 
guilty ot Charge-I and its Specification and not guilty ot Charge n and. 
its Specification. No evidence o! previous convictions ,ras introduced. 

http:Postma.at.er
http:atrild.ng


(52) 
He was sentenced to dishonorable discharge, forfeitura of all pay and 
allowances due or to become due a,nd confinement at hard labor for four 
years. The reviewing authority approved the sentence and forwarded the 
reoord tor action pursuant to Article or War 50-}. 

3. The pertinent evidence for the prosecution shows that on the 
evening of 19 March 1943 Sergeant Eino J. F..aataja was in his room in the 
barracks of Company B, 73rd Infantry Battalion, and, hearing an argument 
going on bemen two enlisted men outside of his door, went out and ordered 
those involved to be quiet. lie 11&.s ignored•.. He thereupon l'fent to the 
officers• quarters and.got Lieutenant Woods to come to the barracks. 
Lieutenant Woods ordered everyone to their beds and the barracks became 
quiet. Sergeant Haataja shortly thereafter was talking to Private Horn 
about in the middle of the barracks opposite the door when he 1'iil.S struck 
on the back of the neck. He was forced to a kneeling positi.on by the 
blow and was dazed. He looked up and saw a steel folding chair coming 
at him so put up his hand ands topped it. It looked like a chair to him 
but he was not certain (R. 5). It was the accused llho, he said, attempted 
to hit him llith the chair (R. 5). He could not recall how many blows were 
struck llith the chair. He just 11 saw the chair coming down once"• Ha did 
not show or complain of any llOUlld or injury caused by the chair• He did 
not himself state that the chair even struck him. "The next thing I 
remember the chair was coming toward me. I tried to avoid it• (R. 7). 
Asked i1' he saw a steel chair descending toward him 'Which he attempted to 
ward oft with his lla.nd, •Is that correct?" He replied, "Yes, Sir" (R. 8). 

Staff' Sergeant Hubert M. Dunn was asleep in the barracks and awoke 
when Sergeant Haataja fell to the .i'loor. The accused "struck h1m. (Haataja) 
with the chair, as he tried to make it to the door11 • Haataja's fall was 
caused by accused striking him with his f'ists. Dunn could not state 
that accused attempted to hit him (Haataja) on the head llith the chair -
he struck at him llith the chair and the blow was caught with the :wrist or 
hand (R. 9). . 

Private George Martin testified that after he :knocked Sergeant 
Haataja. down, accused picked up a steel folding chair and "seemingly 
attempted to strike" Haataja with it. The latter raised his ann and 
warded off the bl01f'. Martin described the swinging or the chair as a 
"half hearted" one (R-U). On cross-examination he said it W&S difficult 
to an8118r the qu'3stion whether or not the accused was merely moving the 
chair out t')f the way (R-U). 

4. The accused elFtcted to remain silent. 

5. The Specification· of Charge I alleges that the accused struck -
Haata·ja 11on the head with a dangerous weapon, to wit a chair•. There 
was no evidence ,matsoever in the record that Haataja was struck on the 
head wi~ a .chair. Nor is a chair a dangerous weapon~!!!.• It, how
ever may be converted into one depending upon the manner in llhich it is 
used and the result obtained. 

-a. 
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'!'bat an assault and batte?T took place C8llllOt be denied. The c!en-ee 
ot the assault 1e 1mpc,rtant because an asae.ult :may tall into one ot \bree 
clasees: ( 1) simple assault and batte1"7 UD.der Article ot War 96. the 
llm1t ot the continement ot the punhhment ot which is six months; (2) 
assault with intent to do bodily' harm under Art1ele or War 93, the llmit 
ot continanent or the punishment ot ldlich 18 one year: (3) assault with 
intent to do bodily' hara with a dSllgerous weapon, instrument, or other 
thing, the llmit or continement ot the punishment or which is tive yea.rs. 
The accused was charged with and conTicted ot the as88lllt in the third 
categery, assault with a dangerous weapon. 

In order to bring the assault within the last class ot assault it is 
incumbent upon the prosecution to prove that the accused intended. to 1ntl1ct 
great bodily he.rm upon his victim and 1n doing so used a dangerous weapon 
or some other object or thing in such a manner that it constituted a dangerous 
weapon. A.saault with intent to do bodilf harm is cle.ssitiecl under Artie le ot 
War 93 with the.aerious crimes of manslaughter, arson, robbery, larceny and 
other felonies. 'Ihe bod.ilf harm inte~ded 1s serious or great bodily llarm. 
The proot required is set torth 1n the Manual tor Courts-MArtial, par. U9m, 
p. 180 aa tol101Js: "(a)· 'Ihat the accused aasaulted a certain person with a 
certain weapon • *; and (b) the tacts and circumstances or the case indicating 
that such weapon, instrument, or thing was ueed in a manner likelf to produce 
death or ~ bodi i, ~". 

The intent to do great bod1l7 harm may be interred trom the nature ot 
the weapon or the manner in which the weapon or other thing is used or trom 
the seriousness ot the resulting injury. It the assailant uses a knite, a 
loaded tirearm, or.some other weapon dangerous }_~r .!!, in such a :manner ae 
to Bhow an intent to injure another, the i.Ilterence is claar that he intends 
great bodily harm with a dangerous weapon. The 11,n-iousness at the resulting 
injury is not a determining tactor. CK 191876; CM 144295. That type or caH 
tall.a within the third· class or aeae.ulta described above. ETen in such a 
case there must be shown. at least 8Jl attempt to actually ha:rm the intended 
victim with the weapon employed. CM 231675; C1rl 209862. Where, howenr, 
something other than a dangerouB weapon per ~ is used. then 1t wst be shown 
that the object used was used 1n such a manner as to be a danset'ous weapon. 
'!'his is best shown by the seriousness or the injury. 

In the toll.owing c~sea Tarious objects were used by the asse.1lan-:; which 
were not weapona ~~.!!.but the Ticttms sustained serious head injuries and 
the objects were held to be dangerous weapons: Ci4 170728, a bottle; C'?4 
210965, a rock; CM 188152, a sugar bowl; a.t,155377, a piece or pipe; CM 
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172101, a piece ot li004. 

In the subject case th• cllair was not a dangerous weapon ~ !!• No 
injuries resulte4 trom the assauU. 'l'.b.e anl.7 rema1Ding nidence then to 
Bllpport a rillding ot 1ntent to do great bodil.7 harm 1& that pertaining to 
the man»er 1n which accund swung the chair. 

'.!he endence on this subject is Terr c~lictbg. 'nle Ti.ctim. hi.mael:t 
was dazed b;r prnioue blows rran the r1et and could not giTe a clear picture 
or what the accused did with the chair. All he saw we.a a shel chair descend
ing tcward him end he warded U ott with hie hand without injur;r enn. to hia 
hend. Sergeant Dmm said the accused strack d Haataja with the chail', bd 
coul4 not sa:r at llba.t parl or his bod;r or hia head. Nor did he describe how 
acC\laed halldled or swung the chair. Pr1Tate Martin said accused swung the 
chair 1n a halt-hearted manner and enn 1nt1ma.hd that he might han bHn 
1IIICJT1na it Gilt or his wa;r. 

'!here ls, therefore, DO clear eTidenee or 8Jl1' intan.Uan to do Hadaja 
great bodilf ham.. There was ·no ·eTideace that accuaed used. the chair as a 
dangero\la weapon.--that 1•, 1D. S11ch a wq ae to cause a seriOIU inj11r7. 
A-ppa.reatly th• traca• was a typical barraoka brawl. In. 8Jl7 9T811t the pro
secution d1d·not sustain the burden at proor beyoJJ.d a reasonable dollbt tha, 
accused intended great iJl.jUrJ' to Haataja with the chau and therefore the 
assault ralls into the r1rst class descr1be4-nam.el.7 a simple assault adar 
.Article or War 96. 

6. Yor the reasons stated the Board or ReTiew hold• the i-eoorcl ot Vial 
legally sutt1c1en.t to 811:pport onl;r so Dllch or the findings ot guilty or Oharp 
I and i ta Spec1t1cat1on as 1nvo1Tes tindings or guilty Of the lesser ineluded 
ottense ot aHault aD4 battery in TiolaUon ot Article ot War 95, e.lld legally 
sutr1c1ent to support onl;r so mch or the sentence as involn• dishonorable 
discharge• total rorte1tures, end eontinem.ent at hard labor tor six JIIOlltha. 

di //'. 
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31 J1ut ~!1 
War Department, 1 • .A..o.o. - '1'o th• ComrnaD•Ung Officer, 
Greenland Base. Command, /J'O 858, c/o Postmaater, NewYorlc, N. Y. 

l. In the ease ot PriTate Gordon F. Killian (:'157276'737), Campauy B, 
73rd Im'entr," Be.tt:alion (Sep.), I concur 1n the foregoing holding ot the 
Board ot ReTiew and tor the reaaona therein stated reocmmend that only 
80 much ot th• findings of guilty ot Charge I and i ta SpeciticatiO'A be 
approff4. a.a inTOln tindinga ot guilty of the lesser include4 ottenH ot . 
assault with intent to do bodily harm, in T1olat1on ot .Al"ttche ot War 93, 
and that ao much ot the senteace be Tacated as is 1n exoesa ot dishonorable 
discharge, forfeiture or all pe.J" and allowances du• or to become due. an.4 
contineme.nt at hard labor tor one year. Upon CC111.plimce with the tore
going recomnendation you will hue authority to order the e::ueutiou or 
the sentence. 

2. In Tiew ot the general nature ot the disturballce involvillg other 
noncomm1aaioned o:tt!c•r• and· en.listed. men, it ia recounended that the 
dishonorable dischari9 ~ euspended. It is noted that the action ot the 
reTiewing authoritJ" tailed to designate a place ot confinement. A.ccordingly, 
it is recommended that th• Rehabilitation Center be designated as the 
place ot confinement and that an amended ganeral court-martial order 
be P11blished. 1n thia caae. 

3. When copies ot the piblished order 1n this case are forwarded to 
this ottice the1 should be accompanied b7 the foregoing holding and thia 
indareement. l!'or cannn!enH ot reference and to tacilitata attaching 
copies ot the P11blished order to the record' 1n this case, please plaoe th• 
tile number or the record 1n brackets at the end ot the published order, 
aa tollon: · 

(a.I 236547). 

!\.JJ[; j .. ii .j ;, \'. 

T. H. Gretm, 
Brigadier General, U. s. ArmY, 

Assistant 1udge Advocate General, 
In oharge ot Military 1ustice. 

l Incl. 
Record of trial. 
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Vl.AR DEPARTMENT 
Arm¥ Service Forces 

In the Office ·of The Judge Advooate General 
Washington, D. c. (5?) 

SPJGK 2 3 AUG 1943 · 
CM 236555 

UNITED STATES ) III CORPS 
) 

v. ) Trial by G.C.M., convened at 
) Camp Forreat, Tennessee, 4 

Seoond Lieutenant FRANK June 1943. Dismissal. 
JOHNSTON (0-1642238), ~ 
Signal Corps. ) 

OPINION ot the BOARD OF REVl&'J 
LYON, HILL and ANDR»iS. Judge Advocates 

l. The record ot trial in the can of the otfioer named above 
has been examined by the Boa.rd ot Review nnd the Boa.rd aubmits this, 
its opinion, to The Judge Advocate General. 

2. The aooused was tried upon the following Charge• and Speoi
ficationsa 

CHARGE Ia Violation or the 85th Article or War. 

Speoitication la In that Seoond Lieutenant Frank Johnaton, 
Headquarters and Hea.dquarters Comp~, 61st Signal 
Battalion, wa.a, in a railway passenger·oar between 

· Atla.nta, Georgia., and Florence, South Carolina, on or 
about Ma.y 17, 1943, found drunk while on duty._. com
manding officer ot a detail of enlisted men. 

Speoification 2& (Finding ot Not Guilty). 

CHARGE IIa Violation of the 96th Article of War. 

Specification la In that Second Lieutenant Frank. Johnston, 
Headquarters and Headquarters Company, 61st Signal 
Battalion, did, at Troy, North Carolina, on or a.bout 
May 18, 1943, without authority, wrongfully ta.lee and 
use a motor vehiole comnonly called a •jeep•, Talue 
of over Fifty Dollars ($so.co) property of the thited 
States. 



(58) 
Speoification. 2t (Finding of Kot Guilty). 

Speoification 3& 
\

In that Second Lieutenant Frank Johnston, 
Headquarters and Headquarters Company, 61st Signa.i 
Battalion, did, in a railway passenger oar l,Jetween 
Atlanta, Georgia, and Florence, South Carolina, on or 
about May 17, 1943, gamb-le with enlisted men, including 
Staff Sergeant Leo E. Joines, Serbeant Fred Eugene 
::S.ller and Private First Class Leo V. Wallace, and 
others. 

Specification 4t In that Second Lieutenant Frank Johnston, 
Headquarters and Headquarters Company, 61st Signal 
Battalion, did, on or about May 17, 1943, in a railway 
passenger oar between Atlanta, Georgia, and Florence, 
South Carolina., drink intoxicating liquor with enlisted 
men, inoluding Private First Class John w. Janas, Staff 
Sergeant Leo E. Joines, Sergeant Fred Eugene Miller, 
Private First Class Leo V. Wallace and others 

\ 

He pleaded not guilty to the Charges and .Specifications. He was found 
not guilty of Specification 2, Charge I, not guilty of Specification 2, 
Charge II,·.guilty of Charge I and Specification 1 thereunder, and guilty 
of Charge II and Specit~cations 1, 3 a.nd 4 thereunder. No.evidence of 
previous convictions was introduced. He was sentenced to be dismissed 
the· service. The reviewing authority approved the sentence and forwarded 
the record of trial for action under Article of War 48. 

3. The evidence for the prosecution showed that accused is a 
second lieutenant, Headquarters 61st Signal Battalion, Camp Forrest, 
Tennessee (R. 6). On 17 May 1943, pursuant to paragraph 13, Special 
Orders No. 134, Headquarters Camp Forrest, Tennessee, accused left 
Ca.~p Forrest with a detail of 24 enlisted men. Accused was commanding 
officer of the detail. Their destination was Fort Bragg, North Carolina, 
where they were to receive a convoy of motor vehicles to be returned to 
Camp Forrest (R. 19, 20, 71; Ex. 1). The travel to Fort Bragg was by 
train. The first night, that of 17 May, was spent en route from Atlanta, 
Georgia, to 1''1.orenoe, South Carolina. The detail was in a day coach "out 
off from the rest of the train". The door to the coach was locked to out
siders (R. 15, 18, 19). After the train left Atlanta it was obseryed that 
accused had two pints of whiskey (R. 16). He started drinking with en
listed men in the detail and became intoxicated (R. 6-8, 16-18, 26, 27, 
36). Also during that night he played blackjack fo~ money with some of 
the enlisted men (R. 7, 16, 26, 27, 35). Accused was in uniform (R. 25). 
Four enlisted men testified as to accused's condition. Three of them 
stated definitely that he was drunk. The fourth, Staff Sergeant Leo E. 
Joines, stated that accused 'was slightly intoxicated, that ?8 looked 
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sleepy, that his judgment had become impaired, and that he was not 
in .possession of his normal f'acul ties, lJut the witness added "Under 
no circumstances do I believe the lieutenant was drunk" (R. 8, 17, 
18, 27, 36). There was no disturbance in the oar (R. 18). Accused 
was not "noisy" nor "boisterous" and '',,,as most quiet" (R. 20, 39 ). 
On the overland trip.from Fort BrabG to Camp Forrest the accused, ac
companied by.Technician Fi~h Grade, Benjamin C. Whitney and two girls, 
drove an Army jeep to a park outside the city limits of the town of 
Troy in the State of North Carolina. This incident occurred on Tuesday 
night 18 May 1943 (R. 8-9, 14, 21-25, 27, 28, 71). 

· For the defense, three enlisted men·testified that they did not 
see accused drinking on the train after leaving Atlanta, Gr playing 
cards. One of these witnesses, Private Oscar Schank, observed aco'..l8ed 
reading books in the front of the coach. This witness went to sl~ep 
early but h~ woke up five or six times during the ni[ht, walked to the 
front of the coach to get a drink, passed the seat of accused and ob-· 
served him. He did not see the accused drink and did not believe that 
accused was· intoxicated on those oc·casions (H. 49, 50, 53). Private 
Albert Ball stated that he sat toward the rear of·the coach and that 
his view of the accused was obscured by a partition. He stated, how
ever, that accused walked through the coach once in the early evening 
and appeared to be all rie;ht. Private First Class W'illia."11 Crofut stated 
that he sat near the accused until he (witness) went to sleep bet\veen 
10a30 and 11&00 o'clock•. Prior to that time he had the opportunity of 
observing the condition of ao~used. 17itness stated that he had been a. 
police officer for about six years before entering the Army. Based on 
this experience 'Witness would not say" that a.coused was drunk or under 
the influence of liquor (R. 59, 60). Master SerE;ea.nt. Fred E. Miller 
stated that he was awake until midnight. He saw accused take two or 
three drinks~ In the opinion of Sergeant killer acc:.tsed was sober and 
in ·full control of his faoulties. fle talked to accused before he (wit-

• ness) "went to bed" (:a. 63, 65, 67). Sergeant Liller stated that he 
saw accused take two or three drinks over a period of' possibly three 
hours and that he had one drink with the accused. "The men would come 
up and ask him to have a. drink. !Ie turned down most of them" (n. 69). 

!iajor Ylilliam T. Davis, olst Signal Batta.lion, commanding officer 
of accused, testified for the defense that he had ha.d no complaints 
concerning the accused prior to this occasion and that acoused's conduot 
had been excellent (R. 73, 74). 

The accused testified that he had been in the Army since larch 
1941 and that he was conunissioned a seo0nd lieutenant; from the Officer 
Candidate School, Fort ;,'.onmouth, new Jersey. He admitt~d that he was 
in command of the detail as alleged and stated that before leaving 
Atlanta. he purcha&ed two pints of whiskey. He kept one pint for his 
own use and the other pint was "distributed around to the men" (:'\.. · 74-76). 

-3-
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I~~Jid not drir..k e.ny whiskey that was offered him by members of 
the detail - the majority either had "scotch" (whic:i he said he'did 
not drink) or "cheap rye 11 (ft. 83). He drank only from his own bottle 
and during the eveninG consUI11od hal:' of a pint (R. 81-82). Accused 
ver:,• fri..nl:ly aJ..:'..i tted t:1.at he played cards and gar,ibled with the enlisted 
men durin:,: t11e eveninr,. iio also stated that on the return trip at Troy, 
liorth i.:u.r;linn., he used. a Governnent ,ieep during the evening to check 
the town a.nd keep an eye on the men.and that later in the evening he 
drove two Eirls a.bout a rrile and a half out of tovm to a fire tower for 
~·rhat "was supposed to be a. beautiful sicht" (R. 77-78 ). Accused stated 
thnt 'bro of the enlisted men who testified that he was drunk 011 the train 
he.d been disciplined by him for missing bed check d1.1ring the trip (R. 79). 

4. 'llith respect to Specification 1, Charge I, it was proved and 
not denied, that at the time allebed the accused was in command of the 
detail of 24 enlisted men en route via train from Atlanta, Georgia and 
'.·'ort Bra.i;6, llorth Carolina. Three witnesses (enlisted :men) testified 
that accused began drinkine after accused left Atlanta and that accused 
during the night became drunk. Another witness (a staff sergeant) stated 
tilat accused was l'slightly intoxicated" and as a result of this condition 
accused was not in possession of his norm.al faculties. This evidence, 
coupled with the admission of accused that he drank about one-half of 
a pint of whiskey, clearly supports the findinr,s of guilty of Cha.rGe I 
and Specification l thereunder. The evidence in support of the other 
Charge and Specifications of which accused was found guilty, to wit, 
Charge II and Specifications 1, 3 and 4, alleging ~espectively, wrongful 
use of a Goverrunent jeep and gambling and drinking with enlisted men, in 
violation of Article of ·,ia.r 96, is too clear to warrant discussion. 

5. Consideration has been given to t\vo letters reco.r.rrnending 
clemency in behalf of the accused, one from Captain Roger A. Barker, 
Quartermaster Corps, and the other from i.'.ajor Benjamin Axleroad, J • .1t.G.D., 
Canp Judge Advocate, Crunp 1"or1·est, Tennessee. These letters a.re dated 
18 .n.ugust 1943 and were transmitted through the Commanding General, III 
Corps, Fort ;.:cPherson, Georgia. 

6. The a.c ,used is 24 years of age. He attended Baldwin (I:ew York) 
Pi;h !::ichool three y~ars but did not graduate. He attended Officer 
Candidate School, Fort Uonmouth, Hew Jersey, t~rom which he was conu::i.issioned 
a terr1porary second lieutenant, Signal Corps, Army. of the United States, 
13 January 1943. In recom.~ending accused for Officer Candidate School 
his col!lffianding officer stated that accused's character was "excellent". 

7. The oourt was lobally constituted and had jurisdiction of the 
porson and the subject matter. No errors injuriously affecting the sub-

_stantia.l ri&hts of the a;cused were committed during the trial. In the 
opinion of the Board of i{eview the record of trial is legally sufficient 
to support the finding;s and sentence and to _warrant co.nfirraation thereof. 
Dismissal is authorized upon conviction of violation of Article of War 96 
and mandatory upon convictivil of viol tion of article of -,~ar 85. 

Judge Advocate. 
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let Ind. 

War Depa.rtment, J.A.G.o. 3 O AUG l~3 - To the Seoreta.~ ot Wa.r. 

1. Herewith transmitted for the aotion of the President are 
the reoord of tria.l and the opinion of the Board of RevieW' in the 
oase of Seoond Lieutenant Frank Johnston (0-1642238), Signal Corps •. 

2. I oonour in the opinion of the Board of Review that the 
record of trial is legally. sufficient to support the findings and 
sentence, and to warra.nt oonfil"Iil&tion thereof. Aooused was not 
grossly drunk and created no disturbanoe. Under the circumstances 
I reooDlll8nd tha.t the sentence be confirmed but that the execution 
thereof be suspended during the plea.sure or the President. 

3. Consideration has been given to the atta.ohed letters trom 
Ca.pta.in Roger A. Barker, Q.M.c., counsel for accused, and Major 
Benjamin Axelroad, J.A..G.D., Camp Judge Advocate, Ca.mp Forrest, 
Tennessee. 

. 4. .Inoloaed are a draft ot a l,etter for your aignature, trana-
mittil:lg the record to the President for his a.ction and a form ot 
Executive action designed to carry into effect the recommendation 
hereinabove ma.de, should such action meet with approval. 

, ......._,_ 

-~---~ 
} 

Myron c. Cramer, 
:Major General, 

6 Incls. The Judge Advocate General. 
Incl.\-Record of tria.l. 
Incl.2-Dtt. ltr. for 

aig. Seo. or W'ar. 
Inol.3-Form of action. 
Inol.4-Ltr. fr. Ca.pt. 

Roger A. Barker, 
QMC, 18 Aug. 43. 

Inol.6-Ltr. fr. Lla.j. 
Benjamin Axelroa.d, 
JAGD, 18 Aug. 43. 

ienteree confinned rut execution suspended. G.C.M'.O. 262, 
!J Sep 1943) 
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WAB. DT&&:~TMEIIT 

ArrrrJ Service Forces 
In the Office of The Judge Advocate General 

Tfashington., D.C. 

SP.JGN 
c;.1 2.36586 

2 5 JUN' 1943 

.UNI'l't::u STAT~S ) 
) 

SECO!fp AH.MY 

v.-

Private Hali.ACE J. m:GGS 
(.38115518)., Company D., . 

) 
)· 
) 
) 

Trial by· G.C.M• ., convened at 
Lebanon., Tennessee., June 2., · 
194.3. Dishonorable discharge 
and confinement for twenty (20) 

269th Quartermaster Battalion. ) years. Penitentiary. 

1-mmiT by the BO.AJm Oii' REVIEW 
CRESSON., LIPSC01'.iB and SIEBPER., Judge Advocates 

'' .·1•., ':i:'he record of trial in the case of the soldier named above 
.has. been ·examined by the Board of Review•. 

2. 'l'he accused was tried upon the following Charges· and Speci.f'j,.
cations: 

· CHAl(GE I: . Violation of th!:! 64th Article of War. 

Specification: In that Private·Horace J. Riggs., 
Company D., 269th Quartermaster Battalion;· 
having received a lawful comm.and from 1st Lt. 
Henry Feinstein., his superior. officer, to 

' . "L:arch up the road and · load the gasoline cans, 11 

did, at jcottsville, Kentucky., on or about 
midnight., Hay l3, 194.3 willfully disobey the 
Sal1l3 • 

CHAil.GE II: Violation of the 66th Article of 17ar. 

http:CHAil.GE
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Specification: . In that Private Horace J. H.igr~s.; 
Company D, 269th ~u.2.rterrnaster Battalion, did, 
At Scottsville, Kentuck-y, on or about midnight 
l.1ay 13, 194.3, cause incite and join in a mutiny 
in Company D, 269th QI.I Bn (Serv) by urging seven 
members of said command concertedly to refuse to 
obey the lawful orders of thoo.r corimanding of'fi
cer tb U:Jeturn to work" .anti in the execution of_ 
such control causing said soldiers concertedly 

·to disregard and defy the lawful-orders o:f 1st 
Lt. lienry 1''einstein, Q.MC, their commanding o:fficer, _ 
to return to. work,· with the intent to override, 
for the time being, lawful military authority. 

He pleaded not cuilty to both Charges and Specifications thereunder. 
He was :found [."Uilty of Charge I llnd the Speci:fication thereunder anJ 
guilty of Charge II nnd the Specification thereunder, except the words 
"cause, incite and", of the excepted words, not cuilty. t:viC,enco o;f 
one previous conviction for being abseni:i ,vi thout leave for two c.iczy-s in 
violation of Article of War 61, was introduced. He was sentence<.! to be 
dishonorably discharged the service, to forfeit all pay and allo\fance:J 
:iue or to becoroo ciue and to be confined· at hard la}?or for a period of 
twenty yem-s. The reviewing authority approved ths sentence, desiF,nated 
the United States l'enitentiary, Atlan·i;a, Georgia, as th8 place of con
:fin'Jr.len t and forwatded the record of trial for action pursuant .·to 
Al·t.icle of rrar 502• 

J. Both the Charges and Specifications upon ,',;!1ich the accused 
was a.rraiened and found r,uilty are for military offenses,· violations 
of kticles of War 6Z. and 66. '.l.'he review of the staff judge Advocate· 
fully and fairly sets out the evidence for the proaccution and the de
fense, and is adopted to that extent; therefore it is not thought 
nacessary to 1~peat the evidence ·herein. 

4. The charge sheet shows th3 <!CCused to be 21 yours of age; 
that he enlisted in thG service 26 May 1942, with no prior service. 

5• 'l'he court WO.~ .lG~.:i.lly constituted. No errors injuriously 
affecting the substantial riehts of the accused Y1ere committed. durine 
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the trial. In the opinion of the Board of H.eviev;, the record of trial 
is legally sufficient to support the finding.s of guilty ·anct the-sen
tence. A sentence of death, or such.other punishment as a court-~artial 
may direct is authorized,· in tiroo of war, for a violation of Article of 

. -War 64 or 66. 

tZl-n-er f ~ Judg~ Advocate. 

, Ju~ge Advocate. 

-J-





WAR DEPARTlv'.ENT 
Aney- Service Forces 

In the Office of The Judge Advocate General 
\fashington,n.c. 
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-ao JUL 1943 . 
SPJGH 
Ct: 236612 

~p)UNITED STATES ARMY AIR FCRCES 
) GUIF COAST TRAINING CENTER 

v. ) 
) Trial by G.C.M., con-

Private First Class ERNEST ) vened at Army Air Forces 
TYREI!: (69511.i.87), Detach ) Bombardier School,~iala.nd 
ment l,Iedical Department, ) Army ilr Field, Midland, 
Arrey Air Forces Bombardier ) Texs.8, 28 May 1943. Dis
School; 11:idland Army Air ) honorable discharge and con
Field. finement for li!e. United 

States Penitentiary,· 
) Leavenworth, Kansas. 
l 

~~~~-------
REVIDV by the BOARD OF REVIEW 

HJIJ.,, DRIVER and LOTI'ERHOS, Judge Advocates --------~---
1. The Board of Review has examined the record of trial in the 

case .of the soldier namJd above. 

2 • The accused was tried upon the following Charge and Specifica
tion& 

CHARGE1 Violation of the 92nd Article of War. 

Specification: In that Private First class ERNEST TYREE, De
taclunent Medical Department, Army Air Forces Bombardier 
School, lilidland, Texas, did, at A.rrrry Air Forces 
Bombardier School, Midland, Texas; on or about ~Iay 5, 
1943 forcibly and feloniously, against her will, have 
carnal knowledge of Jeannie Ellerbrock. 

He pleaded not guilty to and was found guilty of the Charge and Specifi- . 
cation. He was sentenced to dishonorable discharge, forfeiture of alI 
pay and allowances due or to become due and imprisonment at hard labor 
for the term of hfs natural life. The reviewing authority.approved the 
sentence, designated the United States Penitentiary, Leavenworth, Kansas, 
as the place of confinement., and forwarded the record of trial for action 
under Article of War 5~. 
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3. The evidence for the prosecution shows that· on. the evening 

of 4 May 194.3, Jeannie Ellerbrock, the 'Wife of Seco:wi LieuteDB.nt.. 
LeRoy w. Ellerbrock, visited her husband who was a patieat in the 
station hospital at E:i.dland Ancy- .Air Field, Midland, Texas. As 
she was leaving the hospital, llrs. Ellerbrook met and had a brie.t 
conversation with accused, the ward boy in her husband's ward. 
Accused told her that Lieutenant Ellerbrook had nr.B.• and would be 
sent to' a hospital in El Paso. ~beu she expressed the hope that 
she would be permitted to see her husband the folloring day accu_sed 
assured her that he would make arra~ements for her-11fix it wi~l;l 
the doctor", and that she could stay as long as she 'Wished {R. 9, 
23, 45). 

The next evening while Mrs. Ellerbrook was visiting her· 
husband at the hospital she became· thirsty and went out into the 
corridor in search of· a drinking fo\ll\tain. Accused,· who was standing 
in the corridor told her to follow him and took her down a long 

·hallway to an unoccupied ward reserved for the "WAACS" where she had 
a drink at a fountain. As they walked back toward her husband I s room 
accused told ~er that she need not leave the hospital at 8 o•clock as. 
other visitors were required to do but could stay on as long as she .· 
liked and that he would show her out at "another entrance". She · 
stayed with her husband until about five minutes after eight o•c].ock 
when she decided to leave in order to catch the 8:30 bus. She.s~arted 
to go out by the main front entrance but accused intercepted her, 
stated that if 11they11 caught her leaving that way he would be put in 
the guardhouse and asked her to eo out another way with him. She 
followed him and they went down a hallway toward the "'WAAC" ward. 
He again stated that her husband had tuberculosis but ~rs. Ellerbrook 
remarked that she had been informed by the nurse that her ·husband had 
only a throat irritation and would be.discharged from the hospital in 
a day or two. Accused insisted that Lieutenant Ellerbrock had "T.B.•, 
asserted that he had seen the chart and said to Mrs. Ellerbrook, ' 
11Come on and I'll sho\'< you the chart" ,(R. 9-llJ. 

When Ers. Ellerbrock stepped into an unlighted room at the 
direction of accused,, he quickly closed and locked the door, put his 
hand across her mouth and warned her that if she made· none sound"· he 
would kill her. He grabbed her by the throat and shook it until she 
could not breathe. He was as· stJong "as two men"-"like a wild ... _-1 __ , nH ~ ""-'l.Lll!A.l. • 
.e squeezed the breath out of 11er and said "I•ll choke you to death 

I '11 kill you if you don I t do vli1c. t I say". He threw her on the bed· 
~u~led. off ?er panite~ and started to "attack" her. In an effort t~. 
ga:i.:1 tir::e sne asked. him to help take off her jacket and when th 
1 ~f 1· ' es eeves were oi , s 1pped from the bed and dashed to the door. When 
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she kicked the door with her knee accused pulled her away, ~other 
against the wall, told her, "Now you• re going to die. I'll choke 
you to death", and choked her so hard that "everything went black". 
He threw. her on the bed and forced himself on her. He,kept one hand 
close to her mouth.and throat and threatened to strangle her if she 
made a move. He had intercourse witl:.! her-ins&rted his 11 org41n" into 
her "organ". It hurt her. The sound of men's voices came very close 
and when the sound died away accused released her, she dressed, · 
walked with him down the hallway, and left the hospital by the sun 
porch entrance. While they were in the room tocether.accused wore 
nibber gloves. Mrs. Ellerbrook could not say whether accused 
e'jacul.ated. She "felt wet" but did not know whether it J1ras perspiration. 
She stated that she was five feet one or two inches tall and weighed 

.104 or 105 pounds. Accused weighed 165 pounds (R. 11-JJ.i, 19-22, 102). 

llrs. Ellerbrock rode into Midland on the bus, called at the 
home of an acquaintance, r\rrs. Lucille Keith at about 9 p.m., and asked 
where she could "eet hold of a doctor". 1·1rs. Keith observed that lirs. 
Ellerb~ook had been cry-ine, that her face -was pale, that she was cold 
and shaky and that the skin on the front part of her neck was quite 
red. Mrs. Ellerbrock stated that she had been "attacked <i-t the post". 
At about 10:40 p.m., after she had returned to her home, .Hrs. Ellerbrock 
was examined by Capta·in Joseph J • .Arons, Eedical Corps. She was very 
nervous, was twit_ch.ing all over, and had a bruise on her neck. When 
Captain Arons examined her "female region" he found •a lot of vaginal 
contents spread a:il over the area dovrn there". .About noon the next day 
he took her to a clinic, examined her "internally;i• and found a small 
bruise at the bottom of the vaginal opening. ~e took six smears for 

· spermato'zoa from different parts of the vagina but all of them were 
nega:tive. At about 11:30 p.m. on 5 !Jay, when accused was brought into 
Mrs. Ellerbrook's room she identified him as the man who had attacked 
her that night (R. 13, 32-33, 39-40, 90). 

A p.lece o.t: rubber glove about the size of a dime found on 6 
May in th-e y.oo~ w-1ere the attack occurred and another piece about half 
of a finger of a rubber glove, found on 7 l.:ay about 20 feet from the 
door of the room were received in evidence (R. 73-75, Exs. 5, 6). 

On 7 l:ay 1943, after he had been informed that he did not 
have to make a statement but aJIY'thing he said could be used as evidence 
against him, accused made a sworn statement to the investigating offi
cer, Major Pat -R. Warren. In it accused admitted tgat he told · 
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:Mrs. Ellerbrook her husband had tuberculosis and thc/,t he. had induced 
her to go to the "WAAC" ward with him by promising to shoo her the 
c~art of,her husband in one of the rooms. Accused had put on some 
rubber gloves which he had in his pocket to keep from ~eaving 
fineerprints. He had picked them up in the hospital•about 7 0·1.clock 
that evening. After he had pushed :ti.rs. Ellerbrock into o:o.e o! the 
rooms and locked the door, accused put his hand on her mouth, choked 
her and then threw her on the bed. ~'11en she ,asked him to get .her 

. jacket ·off he helped her but she got up and started kicking on the 
door. He grabbed her again and told her that if ·she did not. be. quiet . 
he vrould kill her. After that she was quiet. He threw her OA the 
bed, got on top of her and put his penis in her. After he had bee• 
on top of her for about two minutes, "she was wiggling•,-his penis 
slipped .out and he had an orgasm. He did ~ot have q.is hand OD._ her 

·mouth or throat but was resting his·hand on her shoulders. He got 
up and turned on the light but she made him turn it off again; He 
helped to get her hair straightened, picked up her purse and~hey 
went outside. She promised not to turn him in. The finger tip of one 
of the rubber gloves came out when they were scuffling in the room 
(R. 87-90, Ex. 7). 

4. For the. defense accused testified that after Mrs~ Ellerbrook 
had gone with him to a room in the "WA.ACII ward to see her husband I s 
chart, accused grabbed her and said 11you know what I wantn and she 
said "yes". He picked her up, laid her an the bed and pulled off 
her panties. She asked him to help her take off her ·jacket but when 
he got one sleeve off she made a break for the door and "went to 
kicking on it" with her foot. He choked her and ·told her he would 

. kill her- if she "didn't be quiet". She put his penis in her. She was 
wigglinz around and in about two minutes it was all over. He had both 
hands on her shoulders. :titrs. Ellerbrook did not shriek at him, .strike, 
kick or scratch him or 11 exactly11 make a:ny effort to deny him access 
to her female organs. He had choked her only once. On cross-examina-
tion accused admit~ed that ~he had worn rubber gloves but stated that 
he did not get them 11for that purpose" but to take.them home with him. 
He also admitted that before he had intercourse with ¥rs. Ellerbrook 
he said to her "Be quiet,. or I 1ll kill you11 (R• 95-100). 

5. It clearly appears from the evidence, which, for the most part 
is not substantially disputed, that when Mrs. Ellerbrock went to 
visit her husband, whQ was a patient in the station hospital, accused, 
a ward boy, falsely informed her that her husband wp.s suffering from · 
tuberculosis and by promising to show her the chart of her husband 
induced her to go with accused to a room in an unoccupied ward. There· 
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he put his hand over her mouth, choked her, threatened to kill her 
if she did not do his bidding a¢ threw her on the bed. When she 
broke away and started kicking the door he choked her again until 
"everything turned black", threatened to kill her, thr~w her on the bed 
and had sexual intercourse with her. lxs. Ellerbrock weighed 104 . 
or io5 pounds and accused weighed 165 pounds. In his testimony at 
the trial accused admitted that irranediately before he had intercourse 
with Mrs. Ellerbrook he had choked her "once" and had threatened to 
kill her if she· did not keep quiet. 

Eveit reluctant. consent negatives rape, but where the· woman 
ceases resistance under fear of death or other great ~rm (such fear 
being gauged by her own capacity) the consummated act is-rape (1 
Wharton'.s Criminal Law, 12 Ed. P• 942). A(?_cused had carnal knowledge 
·or Mrs. Ellerbrock by force and without her consent.· Ultimately she 
submitted because of fear induced by his threats against her'J.ife but 
such submi_ssion is not consent. It is the opinion of the Board of Re
view that the evidence is legally sufficient to support the findings 
that accused -comnitted the crime of rape upon Mrs. Ellerbrock as 
alleged in the Specification of the Charge. 

6. The charge sheet shows that.accused is 21 years of age and 
that ·he enlisted.on lp November 1939. 

7~ The court was legally constituted. No errors injuriously af
fecting the substantial rights of the accused were committed during the 
trial. Ia the opinion of the Board or' Renew the .record of trial is le
gally sufficient to support the findings of guilty and the sentence. 
A sentence either of death or of imprisonment for life is mandatory upon 

. · conviction of rape in violation of Article of war 92•. ·Confinement in a 
penitentiary is authorized by Article of War 42 for the offense of rape, 

__ recognized as an offense of a civil nature and so punishable by 
penitentiary confinement by section 22-2801 of the D;i.strict of Columbia 
Code. . . 

-----"'~=-=-.........=·-~...;..;..:..•;..~_...._~___;;;.-,Judge Advocc;te 
__/)~. 

~ ~ ,Judge Advocat·e-X[f--.- .. : -.·• -
. . ··. . 
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WAR DEPAR'l'lmNT 
A,:,cr Service Forces 

In the Office of The Judge Mwcate General 
Waahington, D. c. 

SPJCII l 3 AUG \943CK 2)6629 

U N I T E D S T A T E S , l FOURTH DISTRICT 
ARMY AIR FORCES 

TECHNICAL TRAINING.00:MIWlD 
Te 

First Lieut;enant NOBLE H. 
WARPJ<.?l (0-559442), ·Air 
Corps. 

l) 

) 

Trial b7 G.C.ll., ~onvened at Basic 
Tra1 o1 ng Center No• S, Artq Air 
Forces Teehnical Training Com-and,, 
Kearn,, Utah, 21, liq' 1943. Dia
miesal, total forfeitures and. 

) confinement tor three (3) 7ear•. 

OPIHIOH ot the :ooARD OF REVIEW 
CRESSaf, LIPSC01'B and SIEEPER, J\Xlge Adwcatea 

-- - .. .. - .. - - .. -
1. The record ot t,rial in the case of the otn.cer named abow ha• 

been examined b7 the Board or Review and the Board subnd.ta thi•, ita 
opinion, to The Judge AdTOCate General. 

2. The accu• was tried upon the following Charge and Speciti
cation: 

CHARCZ: Violation ot the ·93rd Article ot War. 

Specification: In that 1st Lieutenant Noble H. Warren, Air 
Corps, did, at Basic Training Center (No. 5), >.ra:r Air 
Forces Technical Training Command, Keams, utah, between 
the 2nd da7 or November, 1942, and the 8th d&y' ot April,
1943, !eloniousl.3' embezzle b7 traudulent:q conTerting to 
bis own use, the sum ot .fin hundred seven dollars and. 
fifty cents ($507.SO), good and lawful aone7 ot the United 
States ot .America, held by billl in tnst. tor tba uae and 
benefit ot civillaa emplo7ees ot Basic Tra1n1 ng Center 
(Ho. 5), Arrq Air Forces Tecmi.cal Train:ing Comund, Kearns, 
Utah, who had been issued ciTillan employees• identification 
passes. 
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He pleaded not guilt7 to, am was to'Wld guilt7 of, the Charge and Speci
fication thereunder. H• was actenc6d. to be d.ismisHd the service, to 
forfeit all pay and.allowances due or to beeQIDll9 due and to be cont.1.ned at 
hard labor at such place as the re'Vining authority ma7 d.1Nct tor tiff 
years. The renewing authority approffd o~ so much of the sentence a• 
pro"fides tor dimissal troia the eenice, forfeiture ot all pay and 
aJ.lc,wances du• or.to become due and con!in91119nt at hard labor tor three 
years, am forwarded tbe record ot trial tor action um.er Article o! -r 
48. 

' 3. The e'Vidence tor tbe prosecution shc,wa that under the budneH 
uthod used at Baaic Training Center No. 5, Kearns, ut.ah, civilian 
employee• there were required to deposit the SI.Ill ot $1.00 as eecurit7 tor 
identi.tication passes iesued to th-. This deposit was collected b7 the 
ot!1cer in charge ot the "identification otfice" aDi was then delinred, 
together with a certificate acknowledging the receipt ot the money-, to 
the ottice ot "S-2" where it was ccmnitted to the keeping ot the accused.. 
When a c1Tillan surrendered his identification card, b11 deposit ot $1.00 
was refunded to him by the accused, or by someone acting for him. During 
the course ot the accused I s service as the cwstodian or this fund, $85) 
was collected tram civilian amplo79es, and placed in the sate keeping ot · 
the accused. $10lot this .tund was refunded to varieus depositors {R. 8-,£,). 

On ~ April 1943, the accused was directed to deliver the above · 
described fund to Captain Romul.ws w. Stephens, his successor in ottice. The 
accused del.qed the delive17 of the .tund by stating that he would delinr it 
as soon as he returned tram a leave ot absence. Later Captain Stephens asked 
the accused to trans!er the identification !und in to him. The accUHd. then 
wrote a check on the Continental Bank & Trust Company-, ·Salt Lake Cit7, utah, 
payable to Captain Stephen• for the sum ot $752, and gan the check to 
Captain Stephens. The accused then dictated a letter to the bank named in 
the check requ,sting that bis savings account in the sum of $751 be trans
ferred to a. checld.ng account {R. 25-35, Proa. Ex. D). 

Thereafter, on 3 May 1943, Captain stephensreceived a telegraa 
from the accw,ed worded as. follows: 

"SOMETHING WENT WRONG. IDLD THAT CHF.CK WILL "BE OOWN 
IN A COUPLE OF DAYS LT :OOBLE HWARR.Ell•" 

(Pro•• Ex. E, R. 29-'31). 
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Following the above action relative to the check which h• had given Captain 
st.ephena, the accused, on 11 }.{ay' 1943, presented Captain Stephen, with the 
sum of $21+4.50 in partial reimbursement of the identification .fund. SUb
Nquantq on 2S May- 1943, the da7 before the trial of this case, the accused 
aacle a Ncond pqaent in reimbursement 1n the 8WI of $240 (R. 31-.32). 

The auditor of the Continental Bank & Trust Compaey, salt Lake 
City, Utah, testitied that he checked the record, of the saungs accounts 
of the bank 1n wi;lich he was emplo)"8d on l May 1943, and did not find a 
sadngs acco\Ult in the accused's name although the accused had a checking 
account at that time with~ balance ot $167.54 (R. 36-.38). · 

A TOluntar;r sworn statement made by the accused wa.e introduced 
into erldence. The important part ot that statement is ~s !ollows1 

"ll;y name is Noble H. Warren, First Lieutenant Air Corps, 
0559442. Approxillate]J' October 21, 1942, money that wu 
-,>aid by cirllians tor passes through the Identification 
:>.t.tice at this Post, which was to be later refunded to them 
11pon turning in those passes, was turned over to the S-2 
Office tor sa!ekseping am I was g1ven the job of account
ing tor those twids and safekeeping by Major Bair, Assistant 
Executive, S-2. On October 21, 1942, the first ~eposit was 
received, the money was put 1n the S-2 ortice S&!'e. It 
stayed there for sanetime, I believe, 1.mtil the secood 
deposit was turned over to me and then I borrowed some ot 
the funds with the intention ot repaying them. · Being 
unable to do so when the next deposit was received, I kept 
it in my personal posseseion. About that ti.la I announced 
to Sergeant Abrams, NCO, in charge ot th• Identification 
Section, that the moo.ey would be deposited in a ba.nk. 
Thia was never done. As every deposit came into me, I 
kept it in my personal poi!sessi.on and spent it for payment 
o! old debt1 and personal pleasures. The mo11e7 was never 
w,ed for gambling purposes. All gambling I did at the 
O!tl.cers' Club was done with 'tq own money although eOIDII 
ot it was used because my Olfl1 money never did last long 
enough - I mean I don1t know which is mine and which 1• 
th• Identification Funds. I never did spend too much ot 
it. playing poker. The amount conf:l.seated by me amounts 
to $752•" (Ex. H). 
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4. The accused testified that between the dates of 2 Boved:>er 
1942 and. 8 April 1943, he aernd as "Assistant S-2 and Assistant lf1.l1ta17 
Intelligence Officer", and received in sate keeping th• identification 
tum preuoualy described. He explained that the deposit• of, t.bis fund 
were l>rought. to his ottice and delivered to bill for sate keepin&. He 
also admitted that he took &752 of thi• fund tor hi• own u... Ot tl» 
uount. which be bad taken for bis own un be explained he bad refunded 
$482. 50 and that. he intended. to Np&)' the bal anc,e of $267•50 (R. ?o-74) • 

Three affidavit• were introduced into eud•nc• wit.bout object.ion 
coataining a stateawnt that the reputation of the accused. 1n the c- mit7 
wheN he then lind tor t.ruth, honest.7 and integrit.7, was good (Del. Fx. 
1, 2, 3). 

s. Th• Speci.t.l.oaticn alleges that t.he accused did, bet.ween tba dates 
ot 2 Novaber 1942 and 8 April 1943 felonioual,J embezsie bJ' traudula~ 
conTerting to his own ue, the WIil of $507.SO, which wu held. b7 bl.a in 
truat for the uae and. benefit of civilian emplo,-s of Bane Trainin& 
Center llo. 5, >.rq Air Fore•• Technical Training C:O-Snd, Kearn•, Utah. 

Th• Manul. tor Courta-Martial stat.ea thata 

"E:mbezslemant is the traudulmt appropriation of 
propert7 b7 a person to whom it has been intruated or 
into whoee bands it bas la-.tull:y CCIID8e (Moore v. U. s., 
160 u.s. 268)'. 

"The gist. of the offense is a breach of trust.. The 
trust is one arising from 80ll8 tiduciar., relationahip 
existing between the owner and the pereon conwrtin.g 
the pi:operty, and. apr~uging troa an agreement, expressed. 
or implied, or ariling ey operation ot laJr. The aC.tenn 
exists only where the propert7 has been taken or receiTed 
b7 nrtue ot such relationship• (par. 1.48!!, M.C.K., 1928). 

The e'Tidence clearly' abows that betwffl:L the dates ot 2 Novelllber 
1942 and 8 April 1$43, the accused accepted tor me keep:1.ng a total of 
$853, JICllq d,.posited b7 ci'Yilian "~eea ot Baa1c Training Cent.er No. 
5, ud. that he ~ appropriated. $752 ot this SU11 to his am use and tor 
the pll1Jll8nt. of hia own debt• and the !urtbering ot his 01'!1 pleasure. Al
though tha eeparate deposits were not received b7 the accu.Nd diNetly troa 
the indi'Tidual civilian up).07eH, the acauaed •• instructed to hold the 
deposits in safe keeping tor th•• pe:nd1 ng tbair individual. surrendering ot 
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their identification badges. In 'riew ct this Nlaticnship, a trust arose 
by- operation ot lAw Nquiring the accused. to hold. the money ao entruet.ed to 
his care tor the sate keeping ot the indi.rldual depositors. T.bl breach 
ot thu trust. relationship, t.heretoN, constitutes the offense ot em
bezzlement. irn,17 element ot the offense charged is established b;r erldence 
beyond" a reaeonable doubt. , · 

6. The records ot the Office ot Th• .Adjutant General show' the accused 
to be approxi.llateq 23 ;rear• ot age, that he had a 7ear of basic training in 
the reserve oft1c•r• training corps, University of Idaho, that he entered 
actin eeniee ae a eolclier cm 5 Hovellber 1941, and that he attended Officer 
Candidate School and waa CCIIIB!adoned. a Nccm.cl lieut.enant, Air Corpe, on 6 
Mq 1942. 

7 • The court was legal]J' constitllted. No errors injuriou~ affecting 
, the aubst&ntial. right• of the accuaed were comitted during tbe trial. In the 

ophion o! the Boa.rd o! Ren.ft', the record of trial is le~ sullicient .to 
aupport the tl.JV!inga ot guilt7 of the Charge and Specification thereunder, 
legal.q eutfici•m. to euppo:rt the sentence and to warrant confirmation thereof. 
A aentenoe ot di.ud.ssal is authorized upon condction ot Article o! war 93. 

____·o_x_·_LE_i_vx______.Jmge Adwcai. 

• _,_ 
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SPJGN 
CM 236629 

· War Department., ·J.A.a.o., 1 9 AUG 1943 . - To the Secretary _or War. 

' 
1. Herewith transmitted for the action of the Pre.sident are 

the record of trl.al and the opinion of'~ Board of Review in the 
case of 1'1.rst ld.eutenant Noble H. 'War...·en (0-559442)., Air· Corps. 

. 2. I oincur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the findings .and 
the sentence as approved by the reviewing authority., and legally suf
ficient to warrant con.fi.rmation thereof. I reconmend that the- sen
tence of dismissal., total forfeitures, and confinement at hard labor 
for three years be confirmed., but that one year of the confinement 
be remitted., that the sentence as thus modified be carried into 

- execution ani that the United States Disciplinary Barracks., Fort 
Leavenworth., Kansas., be designated as the place of confinement, 

. . 
3. Inclosed are a draft of a letter for your signature., trans

mitting the record to the President for his action., and a form of 
Exacu.ti-w- ~ction designed to carry inw effect the foregoing recom
mendation shoul.d such action met with your appro':"al• 

Myron c. Cram.er., 
· Major Gmeral., 

The Judge Advocate General. 

3 Incls. 
Incl l - Record of trial;
Incl 2 - D!t. of ltr. for 

. sig. Sac. of War. 
Incl 3 - Form of Executive 

action. 

(Sentence as approved by reviewing authority confirmed but two 
years of confinement remitted. G.C.M.O. 255., 21 Sep 1~43) 

• 
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Ancy- Service Forces (79) 

In the Office of The Judie Advocate General, 
Washington., I'. C • 

.SPJGQ 3 O JUL 1943 
Cll 236632 

lJ H I T E D S T A 'l' E S ) i:>AN FFANC:ISCO PORT OF E?.1BARY.ATI0N 
) 

v. ) Trial by G.C.M• ., convened at 
) Fort t_ason., California., 1.3 

First Lieutenant IELIUS c. ) May 194.3. Dismissal. 
ZAHDER., (0-15.3117) Corps ) 
of l'.ilitary Police. ) 

------- '---,--
OPIKION of the BCA.tl.D OF Rl!."'VIEW . 

f:OUNDS., ai.1,BU:1I and Ff.;:;DERICK., Judge Advocates 

1. 'l'he record of trial in. the ca;:,e of the officer named above has been 
examined by the Board of Review. 

2. Accused was tried upon the following Charge and Specifications: 

· CHARG~: .Violation of the 96th Article of War. 

Specification 1: In that 1st Lieutenant Lelius c. Zander., c.u:.P., 
Conpany "A"., 736th Military Police Battalion (Z-I)., 
did., on or about April 2., 194.3., by excessive in
dulgence in alcoholic liquors., incapacitate himself 
for the perfon:iance of,an important duty assignment., 
to wit: guard inspector., second relief., Camp John 
T. Knight., Oakland., California. 

;.;pecification 2: In that 1st Lieutenant 1elius c. Zander., C.M.P• ., 
Co:npany 9 A", 7J6th· 7.1litary Police Battalion (Z-I)., 
did., at Camp John T. Knight., Oakland., California., 
on or about April 2, 1943., fail to repair at the 
i'ixed time to tile properly appointed place of duty 
as guard inspector., second relief. 

:re pleaded not guilty to and was round builty of the Specifications and the 
Charg,:;. Ho evidence of previo'1s convictions was subiaitted. He was sentenced 
to be dismissed the service. The reviewing authority approved the sentence 
and forwarded the record of trial for action under Article of War 48. 
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3. The evidence tor the prosecution discloses that a roster ot 
guard inspection duty for the Oakland.Branch or the San Francisco Port or 
Embarkation was prepared and p.mlished weekly by Military Guard Head-
quarters. · 

. . 
On the roster for.the week ot 29 March to 4 April 194:3,accused was 

detailed as inspector of the guard for the second relief'.. extending from 
0800 to 1600 da,ily, durj.ng .which hours he was required to perform the· 
duties incident.to the office and it was stipulated and agreed that he had 
knowledge ot his assignment and that on 30 March, 31 March and 1 April 
194.3 he did perform his du~es thereunder (R. 9; Ex. 1). · 

Technician 5th Grade James w. Ball, Company c, 736th Military Police 
Battallqn, testi:!ied that on 2 Aprll 194.3 it was his duty to act as · 
driver for the guard inspector. As such he reported for duty at 7 a.m. 
when accused was supposed to meet him but did. not do so ( R. 11). He -
thereupon reported to the Battalion Transportation Office to receive . 
his trip ticket and rotmd a note on the desk calendar advisini:; him to pick 
up accused at hi.s home·, at 8:.30 a.m. He went to accused's home at that 
time and round him asleep in his bedroom clad in pajamas (R. 11-1.3). 
Hie ,rite woke him by calling him twa or· three times and Ball .spoke with . 
accused who told him to go to. camp and see whether the men were on· their· 
posts and then return at 10:30 a.m. (R. 121 14). Accused did not seem 
to be completely awake and was very sleepy looking (R. 12). His eyes were 
not thoro~ open and he spoke with a·thick tongue. At 10:.30 a.m. Ball 
returned and again spoke with accused who directed him to come back at 
lla30 a.m. He still appeared to be very sleepy (R. 13). ·At 11105 a.m. 
Ball onee more reported as directed and tound accused still in bed; his 
eondition unchanged. When he was told to return at 1 p.m. Ball went back to 
camp and reported the .matter to the transportation officer (R. · 14). · 

.. Firat Lieutenant James s. Gibson, Transportation Of'ticer of the 736th 
l&illt&rf Police Battalion, testil'ied that Ball had been detailed as driver 
for the guard inspector on ,2 April 194.3. At about 11130 a..m. on tha~. day 
Ball reported to him the 15ituation. he had round at aocused•.s home and asked 
to be relieved fran the detail. Thinking this unusual Lieutenant Gibson 
reported the matter to the Battalion Commander who sent for Ball.and received 

· th• report per1onally !'rem him (R, 1S1 16). . 

· }l&jor llmor L. Lent.a, Commanding Officer of the 736th Militaey Police"' 
B&tt&lion, toltitiod th&t the general duties o!'. his organizati~ were to 
turn.ill\ 11ount, at th' Porto!' Oakland, by the posting o!' sentries at 
vvioua pl&etl and. the c:lltailing o!' o!'ficera to aupervise the guard b7 
inapooting '1uob Hntri,11 throua}lout their tour of clut, (R. 17). Accused was 
d1t&iled to p1rtorm thtd.ut111 o!' gu&rcl inspector on the eecond rtliet for 
a A,flrU 1943 btmtn tht houri ot 8 a..m. and. 4 p.m. At about 12130 p.m. on 
111.id d&tA ho roctiftd. & roport trom the tnnaport,.tion ot!'ioer with•re1'erence 
to &0ouHd•11 tlilure to report tor duw, a, a rtault ot which ht called 
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accused by telephone, at his home. Accused personally answered the tele
phone, informed him 11he would be down about five o•cloc~• and wnen then 
ordered to.report to BattaJ.ion_Headquarters at once said "ill right- (R.18). 

Accused having failed to obey this order, :Uajor Lentz then proceeded 
to post headquarters.to inform the executive of the situation. They talked 
about it and then decided to go to accused's home to learn the reason for 
his failure to report. At about 2 p.m. they arrived at the home and were' 
advised by Mrs. Zander that accused was in his bedroom where they found him, 
lying face down upon the bed fully clothed and eitner asleep or in some sort 
of a stupor (R. 19). Major Lentz called accused by name., then took hold 
of Jus· arm and shook him t.rl.ce. He finally awakened, saying r,'lhat the Hell 
do you want?• He was told that they had come to get him-because of his 
failure to respond to the order to report. Major Lentz took hold of his 
arm and assisted him in getting up, whereupon he asked to eo to the.bathroom 
which he was permitted to do. Upon his return he requested permission to 
go into the bedroom ano. close the door. Hajor Lentz who had gone into the 
living room refused the request and told accused he would go into the bedroom 
with him. When they were in the bedroom a~ain accused asked for permission 
to open a dresser drawer and when asked for a reason, said •won't you let 
me take another drink before we go?• (R. 20, 30). Upon being refused ac
cused then accompanied Major Lentz.and Captain Rion, the Executive Officer, 
to their automobile and they proceeded back to camp. · 

There was very little conversation on the way but accused did ask 
ttJ.1ajor, what do you intend to do with me? Axe you going to cover up for 
me?•, to which Major Lentz replied that he' Udid not intend to cover up 
for him a:ny more.• Accused then said., •well., that•·s all right with me, 
but there will be an investigation.• At one point; although the driver 
was not driving in excess of 15 miles per hour, accused, who was sitting 
in the rear with ·Major Lentz, cautioned him about the 15 mile speed limit 
in camp and was told by the Major that'he was in command and would tell the 
driver what to do (R. 21). 

While in the be~oom :Major Lentz had detected a slight odor of alcohol 
and in the car, while returning to camp, he had smelled a slight odor of 
liquor (R. 22, 27). Accused's gait and-speech, which were normally rapid, 
were both slow and deliberate, though he was not incoherent (R. 21, 22, 28). 
He seemed more or less drowsy and mentioned being dizzy (R. Z7). In the 
car he swayed considerably and his head was •noddlini around to a certain 
exten'IJ' (R. 22). 

Since it was. his responsibility to see that accused performed his.duty 
as guard inspector properly, Major Lentz had not ~e:nnitted accused to go on 
duty because he thought he was under the influence of liquor and unfit to 
perform his duties (R. 30). 

Captain Howard G. Rion, Executive Officer of the 736th Military Police 
Battalion,. testified that he had cone to accused's home with Ma~or Lentz and 
was present in the bedroom when :iajor Lentz shook accused 'to wake him up. 
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When he was aroused he looked up, then his head fell back upon the pillow. 
He lay there a few seconds when the Major again shook him and he raised 
himself up and said 111/i'hat in the Hell is going on, anyhow?• He eot out 
of bed with the Majol'.'s assistance (R. Jl, 32). 

· On the t;-ip to-camp he had heard accused ask -Well, Major, are you 
going to cover up for me, or not•, and the Major•s reply •No, Zander, I do 
not'intend to cover up for you any more• (R. 33). 

He also had detected a slight odor•of alcohol·in accused's bedroom 
(R. 35) and felt that accused's speech was not_ no~ (R. 38, · .39). 

Captain Ralph s. Walker, Medical Corps, the Dispensary Surgeon at 
Camp Knight, California, testified that on 2 April 1943, accused was 
brought to the dispensary by Major Lentz and Captain Rion for a sobriety 
test. He therefore made an examination of· accused.touching his motor 
stability, blood pressure, temperature and memory and took a specimen of his 

' blood for chemical analysis to determine the presence of alcohol, if any. 
He detected a slight odor of alcohol on accused's breath though he.found his 
speech normal (R. 41).-. When asked whether, without the laboratory report on 
the blood test, he could determine.the.degree of intoxication of accused, he 
replied he could not though the tests administered, independent of the 
analysis, showed accused had be~n drinking (R. 46, 48). Upon receipt of the 
report of the laboratory test and considering it in connection with the 
other tests made he concluded accused was intoxicated on 2 April 1943 
(R. 80). 

Captain John c. Cordona, MedicaJ. Corps, Ward Surgeon at the Camp 
Knight Station Dispensary, testified that he had made an informal examina
tion of accused upon his admission on 2 April 1943. This consisted of his 
observation of him.while he was walking a.round, undressing and going to 
and from the bathroom and talking with him, over a period of approximately 
three-quarters of an hour. Whil;e he had a heavy odor ot alcohol his con
versation was intelligent and his answers to questions correct. He claimed 
to, be very tired, restless and wanting sleep to s·.i.ch an extent that when 
he was but partially undressed he threw himself on the bed. He was given 
amytol to quiet him and induce sleep. Witness was of the opinion that any 
NembutaJ. which accused had taken on the night previous had been fully ~crated 
as, in his experience, such is generally the case within tvrelve hours after 
taldng the drug. There was however a tendency •to feel fuzzyt' for several 
hours thereafter ancf have . a cloudy mind, during which pei:iod the patient 
would not be able to think as rapidly as normally. In his opinion accused was 
mildly intoxicated when he examined him (R. 58, 60., 62). 

Lieutenant Colonel Gerson R. Biskind, Medical Corps, chief of the 
laboratory branch of Letterman General Hospital.., testified that he had 
signed the report of the analysis of the specimen of accused's blood; that 
the blooq. anaJ.yses were made by enlisted personnel under the supervisioi:1, of 
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an officer and that while the responsibility for the work was his, he did 
not watch or supervise the technicians while performing the tests. He was 
unable to determine from the report. i tsel..t who had actually made the test 
but did recall, that Private Attebery had made the analysis of accused's 
blood because he had been quastioned.abo-q.t it and upon investigation learned 
the technicians•s name (R. 50-52). 

He stated that, according to authorities.on the subject a person whose 
blood shows an alcoholic content of 1.5 to 2 milligrams per cubic centimeter 
was incapacitated to the extent that his mental.acuity and physical actions 
are not normal; that a showing of over 2 ro1JJ1grams per c.c. demonstrated 
that the person could not i"unction normally (R. 54). He ~ther· stated that 
a report showing 4 milligrams of alcohol in l c.c. of blood, such as in 

· accused's case, indicated a tremendous.· amount 'of alcohol· and that.. in the 
average individual among two or three hundred, it would mean a severe degree 
of drunkenness, but that one should know'tbe backgro\Uld. ot _the person and 
each case must be separately evaluated in such light. 

When asked to reconcile the report of chemical analysis of accu~d•s 
blood~ showing 4 milligrams of alcohol per _c.c. o! °6lood with the. report of 
accused's physical examination, he said •there seems tobe some.l.ack of 
relationship; that the degree of change from the physical standpoint should 
have been more severe, or there should have been a greater changa from the · 

. norma;J.• (R. 55). 

He admitted, upon cross-examination that when a person is under. ten1.fio 
emotional, mental strain a small amount of alcohol may aggravate the condition 
and give the appearance of intoxication, though the person may, on·the other 
hand, be susceptible to alcohol and thus be actually intoxicated; but excite
mentor strain would not increase the alcoholic c,ontent of the blood (R. 56). 

Private 1st Class Howard R. Attebery, Medical Corps, .testified that he 
was in the general chemical departm13nt of Letterman General Hospital msJc:1.ng 
analyses of water and blood. He hc:.d studied genetal chemistry in his first 
two years at the University of Cal.ifornia but had never ma.de arr:, blood 
analysis until seven months prior to the trial.· Since then he had been 
taught.the technique by Lieutenant Krupp of the Medical Corps and Sergeant 
Apretan, a registered pharmacist serving as a toxicologist. He had made 
between 15 and 20 blood analyses at iITegular intervals, among which was that 
of the specimen or accused's blood which he made on 4 .April 1943 and the re
sults of which showed an alcoholic content o,t 4 milligrams in l c.o. of blood 
(R. 68-78}). . 

For the Defense: Mrs. Nioma Beulah Zander, ld.f'e of accused, testified 
that on l April 1943 accused came home from camp in a ve17 nervous state, 
went into the kitchen and took a drink of whiskey out of a pint bottle ot 
Calverts, which was half empty and the ·only liquor in the house. It had 
been purchased about three days -pz,ior and accused had consumed t,he other 
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half pint during that period ( R. 83). For a period of a week or two the 
accused had been emotionally upset and worried because of a number of cir
cumstances, among which were the cancerous condition of his aged father., 
whom he had just visited., the conduct of a daughter which had"troubled 
both of them, and the physicai condition of the wife who had just suffered 
a stroke. Accused was very much upset because of these things and s"1ept very 
poorly-talld.~g in his sleep and tossing and turning about so as to 9-1-sturb 
her and keep-her awake. bhen she told accused about his restlessness this 
further disturbed and worried him (R. 84). 

On that evening Doctor Drennan, a female physician., who was treating 
her., visited the house and Mrs. ~and.er incidentally asked her· for advice 
regarding accused's restlessness. The doctor., without observing accused., 
su,_;gested that she give him a Nembutal tablet as it might quiet him down 
and allow him to get some sleep. Mrs. Zander had be~n taking 1} grain 
Nembutal tablets for her own condition. Accordingly., she gave accused one 
such tablet at about 9:30 p.m. Inasmuch as he-did not rest very well after 
giving him the one she ~ave him a second tablet at 3 a.m • ., whereupon accused 
fell into a deep sleep., sleeping so soundly that she was frightened because 
she had administered two tablets and feared the result. At the time she 
gave the first tablet she explained to ·accused uiat the doctor said he · 
should tai<e it (R. 85 )·. 

At 5:30 a.m. she tried to awaken·accused., telling him it was time to 
get up but he just turnl;ld over and went back to sleep. She made no further 
effort to rouse him until the driver reported at about 8:30 a.m., at which 
time the driver and accused conversed for a while and then accused again went 
back .to sleep.· This worried her very much and she did not know what to do. 
Accused drank no liquor on that day and she knew there was no liquor in the 
house other than the half pint accused consumed on the preceding afternoon. 

At about "...0:30 t,.11.e driver returned .and she asked him to rouse accused 
without avail. At noon she finally succeeded in arousing him and he got 
fully dressed. At that time he did not stagger and had no appreciable odor 
of alcohol on his breath although he seemed very sleepy and dizzy or drowsy.
At about 2:15 p.m. there was a telephone call from ~ajor Lentz .and she heard 
their daughwr tell her father :who the call was from and heard accused 
mention Jiajor Lentz• name but did hot overhear the conversation. Thereafter 
accused again went back to sleep., fully clothed (R. e:7). 

At about 3 p.m • ., Major Lentz and Captain Rion came to the house though 
she heard none of their conversation with accused. When.they left accused 
accompanied them wi~hout assistance. 

Accused had not requested her to g~ve him a Nembutal tablet an4 prior 
to this occasion she had never known him to use a sedative of any kind; 
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Accus~d never drank liquor in front of the children, or when away from 
home,. She had never seen him drink an;y prior to December, 1942 and since 
then whenever he did drink he did it at home in her presence. She had never 
seen him intoxicated.and she felt that she was responsible for his condition 
on 2 April 1943,.and that if' she had not given him the sleeping·tablets 
•he would have gone to work the same as any other man• (R. 89). 

Miss Harriett Ta.Jmaege, stepdaughter o.t' accused., testified that she was 
present at the time Dr. Drennan advised Mrs. Zander to give accused a Nembutal 
tablet. She recalled her mother trying to arouse accused at' 5:30 a.m • ., 2 
April 1943 and that all he wanted to do was sleep, though at noon he got up 
of his own accord and dressed., after which he again laid down on the bed. 
She talked with him., asking him how he felt., and he told her he was •sleepy
(R. 94-96). " 

At about 2 p.m. Major Lentz called accused on the telephone and she 
heard her father say he would report at 5 o'clock although he went to sleep 
again. until Major Lentz and Captain Rion arrived at about 3 p.m • ., and took 
him back to camp (R. 98). · · · 

Accused., ·having been informed of his rights., elected to be sworn as a 
witness in his own behalf and testified that for some time prior to 1 April· 
1943 he had been woITied because of the critical illness of his father., a 
retired Colonel., the conduct of one o.t' his stepdaughters residing in Oregon., 
and the physical condition of his wii'e who had ,shortly before suffered a 
stroke. His nights had been restless and he had been unable.to sleep. 

On l .!pril 1943 he had come home from his tour of duty at about 3:30 p.m. 
Two or three days previous he had purchased a pint of Calvert whiskey and 
there was a half pint remaining which he consumed before he went to bed at 
9 p.m. (R. 100-101). . 

He remembered Mr~. Zander giving him what he_ was later told was a 
sedative though he did not know what it was at the time and recalled taking 
a second dose early on the following morning. His recollections of these and 
other incidents were vague; the only de.t'inite picture of the case being his . 
stupidity, stupefaction or drowsiness~ It was impossible for him to arouse 
himself to action. He did not recall any conversation he had with the driver. 
detailed to accompany him on his tour of duty (R. 101); nor di~_!l.!3 remsmbeT 
much of what happened when Major Lentz and Captain. Rioo•·ca,TD.e ·:tor him. He 
could not recall .asking to have another $l.rink oe£ore ~eaving; nor could·he 
account for such a remark because th~re was no liquor left in the house. 
While he had no definite recollections he remembered going to the dispensary 
and hazily rec~ed being examined by Captain Walker and talking with Captain 
Camplan and·~th officers., after which he entered the hospital. He drank 
no liquor whatever other than the half pint of whiskey on the afternoon and 
evening of l April (R. 102). 
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Accused for months prior., had drunk nothing else but 'beer' and ve_ry 
little of that (R. 107). 

Doctor Pauline Dr~nnan testified that she had practiced the profession 
of medicine for almost 40 years. In her professional capacity she had been 
treating accused's wife who had recently had a stroke. She had prescribed 
Nembutal as a sedative for her and on the night of l April 1943 when Mrs. 
Zander explained the restless condition of her husband and asked whether it 
would be all right to give accused one of the capsules .she had said that one 
caps:ile would not hurt him. In her opinion a person who had taken two 12

1 

grain Nembutal tablets during the night would be very sleepy and groggy the 
next day., the effects of such an amount remaining for from 12 to 14 hours 
(R. 108). 

Dr. Joseph Catton, a physician-specialist in nervous and mental dis
orders and clinical professor of medicine at Stanford University Medical 
School., testified that he knew of many cases in which a single capsule of 
Nembutal taken at night still had some sort of toxic effect until the fol
lowing afternoon although., in his experience., the drug usually •burned out• 

.rapidly., leaving no after effects. Again., when takendn combination with 
whiskey., it reacted in various ways on various people., although more often 
than not the one would enhance the effect of the other•. It was his opinion 
that a person who took two it grain Nembutal tablets after drinking a half 
pint o~ whiskey would have a more severe •hang-over• because of taking the 
alcohol and the drug together than would result from either independently., 
the •hang-over• being due to the joint toxicity of the alcohol and the drug; 
and that such a person would give certain evidence of being intoxicated from 
something by his manner of thought., expression of feelings and his general 
behavior (R. 109-112). 

With regard to blood analyses to determine alcoholic coJ1\ent., he stated 
that while such tests are not infallible they are excellent taken in con
junction with the clinical. findings made by competent medical men. When 
asked to reconcile the clinical report of the examination of accused made by 
Captain Walker with.the .laboratory·report Df 4 milligrams of alcohol in l c.c. 
of accused's blood., he stated he could not do so; that a report of an analysis 
of blood made by the recognized standard test in a recognized standard lab-. 
oratory and showing 4 milligrams per 1 c.c. was evidence that the person whose 
blood was being examined must have been definitely unconscious to such an 
extent that., if capable of being aroused at all, he would promptly lapse 
again into unconsciousness·. Such a person would not be able to perfonn the 
act of clothing himself and would have no memory at all nor would he be able 
to converse with others intelligently. This situation would be true irres
pective of the degree of alcoholic tolerance of the particular individual and 
anyone., whether a toper or an occasionel drinker who showed such an alcoholic 
blood content, would •be out like a light11 ( R. 113)., 
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Captain Collin C. Camplan., S-3 at Camp Knight, testified that on the 
afternoon of 2 April 1943 he and a Major Springford were detailed by 
Colonel Alfonte to repair to the office of the ·Executive to determine 
whether or not accused was under the influence of liquor. They did so, 
interviewed accused for about twenty minutes, conversed with him and received 
sensible anb--wers. In comparing accused's general ·appearance at that time 
with his appearance in the courtroom he stated he had much the same appearance 
only that on the former occasion he appeared to be agitated though his face was 
less flushed. He had appeared excitable but very drowsy and before the inter
view was over begged that they leave •so he could get a little sleep•. He 
detected an odor of alcohol on accused and though he repo~d to Colonel Al
fonte that he was not in a normal condition stated that he could not say 
accused was intoxicated for he had no basis on which to fonn. such an opinion. 
Major Springford was not called as a witness for.the reason that he had been 
transferred to another station on the previous day (R. 90-92). 

4. Accused stands charged in Specification 1 with incapacitating him
self for the performance of an important duty assignmept by excessive in
dulgence in alcoholic liquors. There are therefore three elements of the 
offense as to which proof beyond a reasonable doubt is required in order to 
sustain the finding of guilt; first, that accused had an illlportant·duty 
assigrnnent; second, that he indulged in the excessive use of alcoholic liquor; 
and third, that such indulgence was voluntary and rlthout justification and 
incapacitated him from, performing the duty. Disgraceful, disorderly or dis
honorable conduct are not involved but only that degree of intoxication which 
is sufficient sensibly to impair the rational and tull exercise of the mental 
and physical faculties (MCM 1928 par. 145). · 

There can be no doubt as to the importance of t,he duty accusedwas 
under obligation to perform. He was serving with a detachment of Military 
Police upon whom rested the responsibility of guaranteeing the security,of 
the Port of Oakland in the immediate vicinity of San. Francisco, Calif'ornia 
_during time of war. On the date alleged, as on previous and subsequent dates, 
he was under detail as the inspector of the sentinels posted as a guard to 
insure the safety of the port and the troops stationed there. He had appar
ently satisfactorily performed his duties as such on 30 and 31 March and 1 
April 1943 when, on 2 Api:il, he failed to report for duty and was., as alleged, 
found to be unfit for the performance because of excessive use of alcoholic 
liquor. 

Accused admitted that, he had, voluntarily., partaken of a half pint of · 
Calvert whiskey in his home between 3 p.m. on April 1., when he returned after 
serving his relief as inspector for that day, and about 9 p.m • ., when he ~e
tired that night. He attempted to excuse this indulgence by testimony of 
his nervous and distraught condition arising out of mental and physical strain 
resulting from concern for his critically ill father, the conduct of. one of 
his daughters and the present sickness of his rlfe. This combination of 
worries had left him sleepless and careworn and it appears that he felt ob- · 
liged to resort to drinking the whiskey as a solace and for temporary relief. 
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I! this were all that were shown the issue presented might be more 
readily resolved, for certainly neither mental nor.physical fatigue,can 
justify the voluntary use or·alcohollc liquors as a stimulant by one who has 
important duties to perform; and if the condition of accused at. the time when 
he was required to inspect the guard on 2 April had resulted solely froll} the 

· use of the whiskey he had consumed on the afternoon and evening. of the prior 
day the .rinding could be justified. · · 

A·complication arises, however, because of the fact that accused's wife 
attempted also to minister to his relief. Being herself.in a weakened and 
debilitated state of health, her husband's condition greatly concerned her, 
and, on the advice of her own physic~an she gave him two sedative tablets 
during the night. following the drinking of the -whiskey. While there is some 
confusion in the testimo~ of the Army and civil medical authorities as to how 
long the effects of two 12 grain Nembutal tablets would last there is a un- . 
animity of opinion to the effect that such a dose of the drug, 'without any 
additional stimulant would undoubtedly lead to drowsiness, •fuzzinessn and 
mental and physical abnormality on the day following its use by some persons. 
Since the personal equation is an important factor in this matter and as 
there was no gene:z:-al and positive rule of measurement advo.11ced as a true test 
in all. cases the benefit of any doubt arising as to this must be given to 
accused. 

Every witness aF-;rees that accuseq gave evidence of being extremely 
sleepy on the afternoon of 2 April yet the attendant facts do not support 
the inference that the drowsiness was the result of excessive use of alcoholic 
liquor alone. Accused's commanding officer, Captain Rion, the executive, 
Captain \Jalker who gave him a sobriety test, Captain Camplan who was sent by 
the commanding officer to determine whether accused was intoxicated and Cap
tain Cordona who had him under observation in the hospital ward, say that he 
was intelligent, coherent and was otherwise nonnal in speech and gait except 
that both were less rapid than usual. True, the sobriety test showed that 
his cerebration was retarded~ a.condition which would necessarily accompany 
a sleepy or drowsy state, but in all other respects the physical tests showed · 
a normal condition of motor reflexes, pulse rate, blood pressure, temperature 
and muscular coordination. · 

As against this, however, stands the report of alcohol content~in 
accused•s blood on the date in question. This showed a purported 4 mg. of 
alcohol in l c.c. of blood-a rate so high that according to uncontradicted 
expert opinion erldence, a _person whose blood stream was so infu,sed with 
alcohol would be in an unconscious state from which stupor he could not be 

.aroused. Both tne J..rrrr:, medical officer and the expert called for the defense 
were asked to reconcile the mental and physical behavior of accused with the 
report of alcoholic content of his blood at the time and were unable to do so. 
The fonner testified that •there seems to be some lack of relationship; that 
the degree of change from the physical standpoint should have been more 
severe or there should have been a greater chan;;e from the normal•. The 
latter was more positive; h~ stated frankly that he .could not.believe it 
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possible for a person with such a blood content of alcohol to have the 
behavior characteristics shown on tl:e physical sobriety test sheet. The 
admission in.evidence of the analytical report was strenoasly opposed by 
defense counsel and in the light of the uncertain and indefinite testimony 
regarding the circumstances under Yfhich it was made and the ex:;cert medical 
testimony as to the incompatibility of accused's behavior with the alleged 
alc~holic content of his blood, the doubt as to the accuracy of the report 
in this·case would be and is resolved in accused's favor. 

There are various grades of intoxication and, under those which are 
less pronounced, the party may be able to perform the duty imperfectly~to 
get through it after a fashion-but not properly. In any such case he is, 
in general, held to be •drunk•"*** equally as if he were totally in
capacitated, a due, proper and full execution being that which is required 
of -him and his offense being complete when, by ~ecomi.ng intoxicated, he has 
rendered himself either more or less incompetent for the same• (tiinthrop; 
page 612). -

Intoxication r1ay result from the use of either alcoholic li°quors or 
drugs or, as was evidently tne situation here, by the combination of both 
thoueh the rule stated is ap;licable whatever may have been the cause. 

Accused's commanding officer and the doctor who treated him in tile 
hospital ward were of the opinion that he was not fit for the perfonnance 
of his duty when they observed him and, although the evidentiary facts do 
not clearly show w:iy, except for the fact that he was not as physically Ol' 
mentally alert as they thought he shoulod. have been, their decision is ac
cepted and need not be disturbed; for granting that he was so incapacitated, 
it was not shown beyond reasonable doubt that his condition arose solely from 
the use of alcoholic liquor. If it was caused in part by the contribution of 
the sedative drugs which were eiven to him by his wife, in good faith, .however 
poor her judgement, and under the advice of a physician, he should not be held 
to have vol.:.ntarilyunfitted himself for bis duties by alcoholic intoxication. 
i'hen a drug has been taken as a medicine only and because of the strength of 
the dose, a weak head, depreciated health, fatigue or other cause, it has 
over affected him, accu::ed ma.y offer these circumstances in defense, provided 
such use had be~n prescribed by a physician (Winthrop; page 615). 

Taldng into consideration all of the peculiar facts and circumstances 
in this case, the recorci. is insufficient to support the findings of pillty 
of ·.!::ipecification 1. 

The record does, however, support the findings of guilt·as to Spec~fic
ation 2. There is no reasonable justification or excuse shown for the 
failure of accused to report his condition so as to be relieved from the 
perforl:lance of his duties. l-!is wii'e wa3 uware of lds languor and drowsiness 
when she called him at the.usual time in the morning so that he could report 
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for duty. She became increasingly aware of it as the morning passed by 
and the enlisted driver had repeatedly returned to the house to take ac
cused on his tour. The opportunity was afforded accused when his command-
ing officer ordered him to report. At no time was a:ny effort mada to bring any 
unusual condition to the attention of any authority which might have re-
lieved him of the consequences of his failure to report. The weight of the 
testimony shows that accused was,· shortly after noon on 2 April 1943, E,ble to 
walk unassisted and that except for ci.rowsiness·and a lack of usual mo::1tal 
acuity he appeared nonnal in most other respects. lfe was neither phy.sic~.lly 
nor mentally incapable of reporting in person to his appointed place of duty 
whatever may have been the degree of his incapacity for its full and proper 
performance and because of which he could have asked for relief. His failure 
to do so constituted conduct in violation of Article of War ,96 and tha record 
clearly supports the.finding of guilt thereon. · 

5. The records in the office of the Adjutant General disclose that 
accused enlisted in the 3rd Infantry, Wyoming National Guard (later changed 
to 148th Field Artillery, 66th Field Artillery Brigade) on 'Z/ July 191?. 
He served for 18 months in France and Germany during the World War and with 
the Army of Occupation; he was commissioned a Second I4eutenant, Coast 
Artillery Corps, on 28 April 1919 and was honorably discharged on 29 July 
1920. On 13 November 1924 he·was appointed a Second Lieutenant, Field 
Artillery, Officers Reserve ~orps, and was. reappointed on 13 November 1929, 
which commission terminated on 12 November 1934. He was appointed a First. 
Lieutenant., Corps of Military Police., Army of the United States., on 14 May 
1942., reported for active duty 29 May 1942 and was assigned to the 736th 
Military Police Battalion., San Francisco Port of Embarkation where he has 
been serving since. He is 47 years of age. 

6. 'l'he court was legally constituted. No errors injuriously affecting 
the substantial rights of accused were committed dur;Lng the trial. The · 
Board of Review is of the opinion that the record of trial is insufficfont 
to support the finding of guilty as to Specification 1 but is. sufficient to 
support the findings of guilty as to Specificaticn 2 _and the Charge and to 
support the sentence and to warrant confirmation. thereof. Dismissal is au-
thorized upon con~~~on or a violation or icle or War 96•. 

Jb, Judge Advocnte. 

Judge Advocate. 

Judge Advocate. 
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1st Ind. 

War Department, J.A.G.O., 9- AUG· 1943 - To the Secretary of liar. 

·1. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Board of Review in the-· 
case of First Lieutenant Lelius c. Zander (0-153ll7), Corps of 
hlilitary Police. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally insufficient to support the finding of 
guilty of Specification 1 (incapacitating himself for the performance 
of an important duty assignment by excessive indulf,ence in intoxicat
ing liquor), but is legally sufficient to support the findings of 
guilty of Specification 2 (failing to repair at the fixed time to 
the properly appointed place of duty us a r,uard inspector) and of 
the Charge and to support the sentence and to warrant confinnation 
thereof. I recommend that the finding of guilty of Specification 1 
be disapproved and that too sentence be confirmed but that the 
execution thereof be_ suspended during the pleasure of the President. 

J. Inclosed are a draft of a letter for the sicnature of the 
Under Secretary of War transmitting the record to the President for 

• .his action, and a farm of Executive action designed to carry into 
effect the reconunendation. hereinabove ma.de, should such action meet 

· with approval. · 

Lyron C. Craraer, 
~,1ajor General, 

The Judge Advocate Generp].. 
3 -~;1cl::;. 

Incl•. 1 - H.ecord 'Of trial. 
Incl. 2 - Dft. ltr. for sig. 

Under Sec. of 1iar. 
Incl. J - Fonu of action. 

(Finding of guilty of Specification 1 disapproved. Sentence confi:nned · 
but conmuted to reprimand. G.C.M.O. 286, 1 Oct 1943) 
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WAR DEPARTME?rr 
Army Service Forces 

In the Otf'ice ot The Judge .Advocate General 
Vlaahington, D. c. 

(9.3) 

SPJGK 
CM 236634 

U.NI'.l'ED STATES ~ PERSUN GULF SERVICE COJIMA.ND 
. 

v. ) Trie.l by o.c.11., convened at 
And1meehk, Iran, 26 April 

Private .PATSY J. PAGE ·~ 1943. Dishonorable diaoharg• 
(31009352), 3474th ) and confinement :to1• life. 
Ordnance Medium Maintenance ) 
Comp~ (Quarter.master). ) 

REVIE.W by the BOA.RD OF REVIffl 
LYON, HILL and ANDRnYS, Judge AdTOoatea 

1. The reoord o:t trial in the cue o:t the aoldbr named above bu 
been exambed by the Board of Review. 

2. The accused waa tried upon the following Charge and Speoitica~ 
tiona 

CHA.RGEa Violation of the 92nd Article ot War. 

Speoitioationa In that Printe Patsy J. Page, M74tb. Ordnance~ 
Medium Maintenanoe Compan;y (Quartermaster), then Tech
nician Fourth Gra.de, 3474th Ordnance, Medium Maintenance 
Compan;y (Quartermaster), did at Andimeahk, Iran, on or 
about December 30, 1942, with ma.lice ai'crethought, will
fully, deliberately, feloniously, unlawtully and with 
premeditation kill one lhlaaein Bahran, a human being, by 
shooting him with a rifle. · 

He pleaded not guilty to· andwu tound guilty of the Charge and Specifi
cation. No evidence ot previous oonvioticllB was introduced. He we.a 
1entenced to be diahoaorably discharged the aervioe,· to forfeit all pay 
and allowanGea due or to become due, and to be confined at hard labor :tor 
the term o:t hi• natural lite. The reviewing authority approved the aentence, 
did not designate the plAce of confinement, and forwarded the record ot trial 
tor action under Artiole ot War so}-. · 

3. The evidence tor the proaeoution ia substantially aa tollowaa 

On the evening ot 30 Deoember 1942 between 4 and 5 o'clock aocuaed, 
theu a sergeant (R. 10, 11, 53, 61) iD 3474th Ordnance Medium Maintenance 
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Comp~ (Quartermaster)., stationed at Andi!leshk., Iran., in compe.ey with 
F1rst Sergeant Raymond Barton of the ea.me outfit., went to the Britisb 
Field Seourity Ofi'ioe where they examined aome artiolea of'olothing, 
towel•, two wa.lleta containing 2900 "rials" (R. 5, 7, SJ Ex. A) and a 
picture which Mesa SergeRnt Griffin had given to Huasein B&hran.,· the 
deceued (R. 20). The latter waa a nati:ve Persian., who had worked in the 
comp~ mesa kitchen (R. ·20., 30) and who wu in ouetody., believed· to have 
stolen this property (R. 30., 32). Sergeant Barton and accused then went 
to the Persian police station (R. 6., 8., 28, 30), where th.ey were given 
custody of Hussein. Bahra.n. (R. 5) •to do anythini we wanted to with him" 
(R. 9). They were., however., to return "the :man to Persian Polioe Head
quarters (R, s. 9., 15). Hussein wu ta.ken by accused and Barton to the 
ca.mp and to First Lieutenant Carl Haskel Manley. oounanding officer ot 
the 3474th Ordnance Compaey (R. 30). The thrN diaouaaed .what they would 
do w1th Hussein and finally decided to take him to the kitchen., line up 
the three or four natives who were working there and beat h1a in the 
presence of these natives so that they would know what to expect 11' they 
were caught stealing (R. 6., 30). · · · 

As Lieutenant Manley., Sergeant Barton and aoouaed started from the 
ord.erly room tea the kitc~n with the native, Corporal Franklin followed 
the:i:i. .and heard Barton say to the native& "Don't we tna.t you right?" and 
saw him atrike the native (R. 23). On the way from the orderly room to 
the ldtohen, a.oouaed suggested tha.t they- take •wa priaoner" and ihoot 
him. Barton described it this waya 

"W'e were walking by the Day room, Page (e.ccuaed) said ,re should 
take him out and shoot him. Lt. Manley said., 'No'• something in 
reference to 'give him a trial but it I am not a.round I would 
not know what happena'" (R. 8 ). . .. _ · 

Sergeant Barton interpreted these remarks a.a being made jokingly. However, 
he considered the lieutenant' a "No" u an official statement (R. 14). 

When they_ree.ohed the kitchen Lieutenant Manley lined up the natiTes 
e.nd stood there while Sergeant Barton and e.oouaed., upon LieuteJl8.llt Manley' a 
order (R. 9), beat Hussein with their fiats in the faoe and nose., tor be• 
tween five and ten minutes. Sometimes he was on the ground and they would 
"haul hilll,up". At the conolusion., "he had bleeding nose and seamed weak"· 
(R. 10, 23, 30). He wa.a ~t hit or kicked in the groin, nor were any teeth 
knocked out (R. 10). While Hussein wa.a being bee.ten aoouaed asked if he ·.· 
could shoot him or "Let me kill him" (R. 24), and Sergeant Barton said a 
"No" (R. 23). Durin~ this time the native offered no resistance, · just _· 
tried "to oover up• lR. 27). When Lieutenant Manley g&ve the order to atop 
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beatihg the native (R. 5, 10), it was about time for retreat (R. 5). 
Lieutenant Manley ordered Private Victor Wilson to go to the supply 
room, get a rifle (R. 11, 23, 62) and guard the :aative, and to get some
one to relieve hilll when he went to eat, but not to aho'ot unless the 
native tried to get a.way. (R. 23, 25, 63). Corporal Franklin, who worked 
in the supply room, delivered to Viotor Wilson a rifle and five rounds 
of ammunition (R. 23-24,52). Wilson went baak, waa posted and Lieutenant 
Manley departed "tor retreat". Before Corporal Franklin left to •stand 
retreat" aocuaed had taken the rifle froa Wilson (R. 23, 41). Aoauaed 
said, nLet :me take the gun; I'll guard him" (R. 41). 

Among those who were near the ki tohen about the time of the shooting 
in &ddi tion to Lieutenant Manley, Sergeant Barton, aaauaed and Hussein, 
were the following enlisted men& w. A. Johnson, w. A. Rubelman, Lester 
R. Shat.fer, Robert Ballentine, Viator Wilson~ Leo A. Bergeron and Herbert 
A. Blaolonore, all of the 3474th Ordnance Com.pa.rv. Also present waa Abbe.a, 
a native Persian, who worked in the kitchen (R. 34, 37, 40, 45, 48, 52, 
61, 64). 

Abbas testified that when Lieutenant Manley left, aaouaed, Barton 
and someone else started hitting·the prisoner again. Barton took the rifle 
from Private Wilson and pointed it at Hussein. "Xhe same time Sgt. Barton 
pointed rifle to Hussein he was crying and was asking his pardon" (R. M). 
About that time the whistel blew for chow and Barton gave the ritle either 
to Wilson or the accused. Abba.a went to the kitchen but watched through 
the flyproof net. He saw accused w1 th the rifle in his hand a1tting on a 
bench. He heard the rifle •bang", saw Hussein fall and saw accused with 
the rifle still in his hand. According to Abba.a, accused then said• •& 
kill this man and he has done robbery" (R. 34). The w1tneaa was then asked 
to repeat in the best English he could what accused ea.id and anawereda "I 
kill himJ he do to me• (R. 35). Victor Wilson was with·aaouaed at the time 
(R. 35). It wu a.bout fi1'teen lliAutea between the time Viator Wilson 
brought the rifle and the "bang" of the rifle (R. 35). Just before Huasein 
wu shot, "He was juat like a. man paralyzed. He was a.eking pardon. He TU. 

atanding• (R. 36) a.a acoused sat on the benoh pointing the ritle at hi• (R. 36). 

Johnson testified that he aa.w aaaused ahoot •the na.tiTe" (R. 37). He 
said that he had gone over to where aaoused wu guarding th• natiTe and ac
cused ha.d sa.idt "Shall I ahoot him" and John.son answered& •1 haven't the 
gun" (R. 38). About a Jllinute after.that accused fired (R. 38). Johnson 
aa.w the natiye fall on his back with the bullet hole just below .his chest 
(R. 37). Johnson walked over to where the native waa lying and he wu 
de~ (R. 40). Immediately before the shot wa.a tired Huaaein (deceased) 
who "looked beat up• n.a just standing there (R. 38 ). -

Rubelman went over to the mesa hall at the time Victor Wilson was 
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guarding the native (R. 40). He heard aoouaed uk for the gun, sayings 
"Let me take the gunJ I' 11 guard him" (R. 42). Rubelman was present · 
when Wilson gave the gun to aooueed. (R. 41, 42, 43). He then went into 
the meas h&ll and was there when the shot wu fired. He went to the 
window and the native WU on the groun4 (R. 42), on his baOk (R. 44). 

Sha.t'fer testified tha.t he came up while Wilaon was still guarding 
Huaaein (R. 47). He aa.w WUaon turn the gun over to aoouaed and go away 
(R. 47). The Peraian moved twice and each time aoou.aed "hollered" at him 
and he would mon baok. 'When he moved the third time the rifle was dis
charged (R. 46). The native was faoing accused when ahot~ Thia witneu 
saw the native fall flat on his back immediately after the gun fired (R. 45, 
46). 

Ballentine testified that when he went down to the •as hall for ohow, 
he found aocuaed sitting down. He aaked aooused what was the matter and 
aocuaed replied he was going to •kill him• (R. 48, 61). Le.ter, aoouaed 
wu standing and pointing the gun at the native who waa alao ata.nding with 
hie hands down by his aide. The native wu aoa.nd and ahowed no signs of 
hitting aocuaed. 1'h.ia witness, also, aa.w accused tire the gun and •aw the 
native fall backward.a. Ballentine could see both aocuud and the native 
at the time he wu shot. The native made :a.o motion "u to run away" (R. 50). 

Clit'forcl H. Wilaon waa at the aoene. He eaw Viotor Wilson give the 
gWI. to aoouaed. He saw the Perlian move to the right and oome back. He 
mond again and aooused ordered him back and he returned. The third time 
he moved aoouaed shot while the Persian wu standing still and making :a.o 
attempt to •ma1ce axr., breaka or run away (R. 68). Witneaa aaw aooused raise 
the gun and.tire it. He ,aw the native fall (R. 57-68). The Peraiall wu 
de,4 (R. 59)•. 

On the wa:y to •early ohow•, Prin.te Bergeron aa the Peraian and 
noticed that •his taoe was bloody•. Aoouaed had the rifle and. Bergeron 
watched the Persian from the meu hall entrance. Aoouaed raised the rifle 
and pointed it.toward -the Persian and when he moved aoouaed "thr~ a stone 
at him and told him to get'baelc in poaitionw. Again the aooused pointed 
the rifle at the Persian and again. he moved. Aoouaed threw another atone 
at him and said& "Get ba.ok there, you son-ot-a-bitoh, you spoil 111¥ aim". 
Aoouaed raised the rifle a third time and while the Persian wu ata.nding 
•peri'eotly still", mumbling something, with his hands over his faoe, 
Bergeron heard the report (of' the ritle), saw the Persian fall, looked 
ba.ok at accused and saw 1S1110ke ooming i'rom the rit'le. · The mark of' the 
bullet waa in the front 01' the Persian's coat (R. 61, 63). Prior to the 
firing of the shot the witneu heard aoouaed aaya "I'a ·going ·to shoot 
him, Jo~" or •shall I shoot him. Jo~?", and Sergeant Johnson answer& 
"You have the gun. '. I ha.ven't" (R. 63). ·. 
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When Private Blackmore "came down to go to chow" he f'ound.aooused 
guarding the Persian and asked him what the Persian had done and accused 
answered• "he was accused of' stealing iturf11 (R. 64). Accused was point• 
ing the rifle at the Persian and witness said to a.ooused a "You better 
watoh out. Pa.t. Your gun had better be on safety. The gun might go off 
acoidently" (R. 66). Accused then threw a rook at the Persian (R; 66). 
That was about two or three minutes before the ahot wu fired. Witness 
had gone about one foot inside the door of the kitchen when he heard the 
shot and he turned and saw the Persian on his back (R. 66). After the 
shooting accused started into the meu hall 'With the rine. met Victor 
Wilson near the door. offered the rifle to him and a&ida "Here' a your 
gun baok" (R. 59. 68). Wilson remarked that he would put a notch in his 
gun (R. 68). . 

Viotor R. Wilson who gave the rifle to aocuaed before the shooting 
testified that it had five rounds of ammunition in it at that ti.me and 
that when accused handed it ~ack, iJ1111edia.tely afier the shooting. it had 
only four rounds (R. 56). When Wilson cleaned the rifle he could smell 
the odor of freshly burned powder and by that could tell that the rifle 
had been recently tired (R. 56). 

Sergeant Barton went from the dispensary to ·the mess hall a.nd looked 
at the dead Persian. contacted Lieutenant Manley and "tried to get the man 
off the premises" (R. 6). About three hours after the shooting the body 
was taken to the hospital (R. 23) and from there to the morgue by "Corporal 
Franklin" and two British Military Policemen (R. 5. 23. 28. 69). A 
certificate of the receipt of the dead body a.nd ita burial was. ·on consent 
by stipulation, received in evidence a.s a.n official record ot such fa.eta 
(R. 29J Ex. B). 

J..ooused declined to testify or to make an unsworn statement and no 
evidence was offered by the defense. 

4. .The competent and unoontradicted evidence of the prosecution 
shows clearly that Hussein Bahran, a Dative Persian of Iran. was taken by 
accused and Sergeant Barton from Persian Police Headquarters to their own 
compe.ny area and there cruelly a.nd brutally beatea for about ten minutes. 
He was then left in the cuatody of a guard equipped with a loaded rifle 
whose duties 1 within a very few minutes, were aHumed by the aocuaed. 

· Promptly. aooused began to curse, taunt. point the rifle toward, and throw 
rooks at the Persian who stood there bleeding, frightened, crying, mumbling. 
•asking hia,pardon". and making no effort to escape. The deliberation a.nd 
premeditation of a.ccused arises to the proportion ot a fiendish design when 
measured by his conduct, from the time he first expressed the desire to 
"take this fellow out and ahoot hbi" through the time he pointed the gun 
at the Persian, threw rooks a.t him. and ouraed him. until he finally fired 
the fatal ehot. 
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There was no exouse for the killing. The oonduot ot the deoea.aed 
was not provocative, nor e.s a prisoner did he attempt to escape. 

There was substantie.l evidence that e.ocuaed did with ·malice afore
thought,. willfully, deliberately, feloniously, unl&Wfully and with pre
med! t&tion kill Hussein Bahr&.n, a. human being, by shooting him with a 
rifle. The f'i:odings of the court and the sentence were 1r&rranted a.n.d 
proper. Every element ot the oti'enae charged was proven. 

5. The charge sheet show• that the accused was 25 years ot age a.a 
of the date of the trial. He was inducted 13 January 1941 for the dure.tion 
of the war plus six months. 

6. The court was legally constituted and had jurisdiction 01' the 
person &nd the offense. No errors injuriously a.ffectill{!; the subste.nti&l 
rights of' accused were committed during the trial. In the opinion of the 
Board of Review the record of trial is legally suf'f'ioient to aupport the 
findings ot guilty a.nd the sentence and to warrant confirmation thereof. 
A sentence either of death or'imprisomnent for life is mandatory upon 
conviction of' murder in violation or Article ot Wa.r 92. Conf'ine.ment in 
a. penitentiary is authorized by Artiole of' War 42 for the offense or. 
murder, recognized as an offense ot a civil nature and so punished by · 
penitentiary confinement by 18otions 27:5 and 275, Criminal Code of the 
United States (18 u.s.c. 452, 464). 

1~~ .mdge Advooate, 1=:.W/ .mdge Adwcate, 
·/
{9a leave) , Judge AdTooate. 

-6-



·1iAR m:P.ARI'!.:Eltr 
Arrr,y Service Forces 

In the Office of The Judr:;e Advocate General 
y,-ashington, D.C. (99) 

( -ao JUL 1943SPJGH .u . 
er 236692 ./h· 

UHI'l'ED STATES ) 95TH II-:FANTRY DIVISION 
) 

v. ) Trial by G.C.:M., convened 
) at Fort Sam Houston, Texas., · 

Second Lieutenant };iRLIN A • ) 10 and 14 June 1943. Dis
.PET".SESEE (0-1181060), Field ) missal, total forfeitures . 
Artillery. ) and confinement for five 

) (5) years. United States 
) Disciplinary BaITacks, Fort 
) Leavenworth, Kansas. . 

'JP:rnrrn,; of the BCJulD OF REVTh'W 
HILL, DRIV!!,'R and LO'ITERHC6, Judge Advocates 

\ 

1. '.i.'he Board of Review has examined the record of trial in the case 
of the officer r.a;;ie<i above and submits this, its opinion, to The Judge 
Advocate Genera)•.. 

2. The accused was tried upon the follrn•rine Charges and Specifica
tions: 

CHAHGE I: Violation of the 61st Article of War. 

Soecification: In that Second Lieutenant ~erlin A. Pe\ersen, 
Three Hundred Fifty-tlinth Field Artillery Battalion, did, 
without proper leave, absent himself from his station at 
Fort Sam Houston, Texas, from about 1'.ay· 19, 1943, t_o 
about June 2, 1943. · 

CHARGE II: Violation of the 93rd Article of War. 
(Finding of Hot Guilty). 

He pleaded not guilty to all Charges and Specifications a.r.d was found
guilty of Charge I and the Specification thereunder and not guilty of 
Charee II and the Specification thereunder.· He was sentenced to be dis
missed the service, to forfeit all pay and allowances due or to become 
due and to be confined at hard labor for five years. The reviewing au
thority approved the sentence, designated the United States Disciplinary 
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Barracks, Fort Leavenworth, Kansas, as the place of confinement, and 
forwarded the record.of trial for action under Article of War 48. 

3. Evidence for the prosecution upon the Charge of which accused 
was found guilty: 

'l'he mornine reports of Battery A, 359th Field Artillery Bat
talion for 1tay and June 1943 (Ex. A) show the accused from duty to 
absent without leave on 19 1'.ay 1943, and from absent without leave to 
absent in confinement at Scott Field, Illinois, 2 ·June 1943. 

The accused after he had been informed of his i;ights under the 
24th Article of War made a sworn statement to Lieutenant Colonel Haney 
E. Ihlenfeld, the investieating officer, in which accused adrnitted 
th.at he absented hi.,nself' without leave, went to San Antonio, became drunk 
a:r.d forgot practicaJ.ly everything about himself from that time until he 
was apprehended in Alton, Illinois, ten or twelve days later. He did 
remem~er that he had been on a train (R. 6h-61). 

: I 

4·. For the defense the accused testified that on the evening of 
18 1ray 1943, he and Second Lieutenant James o. lialphurs decided to have a 
fevr drinks before going oo a division field problem the next day. Ac
cused had seve.~ or eight dollars, borrowed twelve dollars ncre, and the 
two .officers went to town about 9:00 p.m., where they visited a number Qf 
taverns and had dr.l.nks with 11 seve:t'al fellows". · Accused remembered that 
he had bought two· pints. Later, Lieutenant :Malphurs and accused 
separated and the next morning accused awoke about 9:00 a.m. in a hotel' 
room in San Antonio. It was then too late. to go on the field exercise. 
Accused "felt bad" about that, was sick and shaky and still a. little 
drunk, and decided to have another drink. The next. thing he remembered 
except for a brief period while riding on a train, was when he found him
self in the Uillner Hotel in St. Louis Vii.th an extra uniform,· Tlhich he 
did not r~call acquiring, and a partially empty bottle of rum. In 

· looking through the pockets of ~ uniform before sending it out to be 
cleaned, he discovered a railroad ticket to sari Antonio. He then went 
downstairs, found he was registered in his own name, returned to his room 
and drank the rum. He remembered nothing from that time until midnight on 
1 June w!'ien, · in a dirty uniform and with a four-day growth of beard, he 
was stopped by the city police as he was about to cross the Lewis and 
Clarke Bridge in Alton, Illinois•. He told them his story and stated that 
he intended to get his :r-eturn ticket to St. Louis and go back to San 
.Antonio. He was turned over to the military police from Scott Field, Illinois • 

.-2-
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i~AVY UfJ'AffL'.;Pv.T
.The accused stated that durlng his service of'more than two years 
as an enlisted man he had never been court-martialed or received 
company punishment. (R. 6m-6r) ~ 

On cross-eY..arn.ination, accused testified that vr.i..thout au
thority, he was abs~nt from his organization from the mornine of _ 
19_llay until 1 June or 2 June (6p-6r). 

Lieutenant Ealphurs testified that ·accused had 1:tquite a bit 
to drink" on the evening of 18° Hay in San A.'ltonio end that althouG!-1 
they were in the same battery, he had· not seen accused bet,Vecn that 
time and the date· of the trial (n. 6k-61) • 

.5. The ·evidence shows and the accused admits his absence 
without leave for a period of 14 days as al~eged~ 

· The accused states that his a.l,sence began when, after an 
evening of drinkinG in San A..11tonio, he woke in a room in a hotel there 
on the morning of 19 May 1943 at an hour too late to go out on a field 
protlem, that .he took another drink and next remembers that after a 
train ride he was in a hotel in St. L9u:i.s, that -he then drank some rum 

· and next remembered being stopped by the city police in Alton, ·IJ.linois, 
around midnieht 1 June 1943, taken to jail and then to Scott Field, 

' Illinois. · 

6. Tµe accused is 31 years of age. The records of the Office of 
'l'he Adjutant General show his service as follows: Enlisted service 
from 1 March J941; appointed tew.porary second lieutenant, Anrry of the 
United States:, .from Officer Candidate School, and active duty, 22 
April 1943• .· . 

-. 7. The court was legally constituted. No errors injuriously af
fecting the substantial rights of the accused vrere coimnitted during the 
trial. The record of trial is legally sufficient to support the find
ings of guilty, and legally su_fficient to support the sentence arid to 
vrarrant. confirmation of the sentence. Dismissal is authorized upon con
viction of a violation of the 61st Article of war. 

'. 

01964 
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1st Ind. 

War Department, J • .A..G.o.A AUG 1943 - To the Secretary of War. 

1. Herewith transmitted !or the action oi' the President are the 
record of trial and the opinion of the Board or Review in the case 
of Second Lieutenant lferlin A.. Petersen (0-1181080), Field .lrtillery. 

2. I concur in the opinion of tlle. Board of Review that the 
record oi' trial is legal.JJ' sufficient to support the findings of 
guilty and the sentence, and to warrant confirmation-of the sentence. 

'lhe accused absented himsel! without· leave i'rom his organi
zation fran 19 May to 2 June 1943. The accused stated that he awoke 
a little drunk in a hotel in San Antonio, too late to go on a field 
exercise, decided to have another drink and next remembered being :in 
a hotel in St. Louis. He then drank some rum and remembered nothing 
until he was stopped by city police in. Alton, Illinois. 

3. I reconunend that the sentence be confirmed but in view ·of &lJ 
the circlllll8tances recommend that the confinement and the forfeitu-res 
be remitted, and the sentence as 11odified carried into execution. 

4. Inclosed herewith are the drai't of a letter for the signature 
of the Under Secretary oi' War transmitting the record to the President 
for his action, and a form oi' Executive action carrying into effect · 
the recommendation made above. 

3 Incls. Myron C. Cramer, 
. Incl.l-Record of trial. Major General, 
Incl.2-Drtt. ltr. !or The Judge Advocate General. 

sig. Under Sec. of War. 
Incl.J-Form. of a·ctico! 

(Sentence confirmed tut confinement and forfeitures remitted. 
G.C.M.O. 223, 10 Sep 1943) 

-4-
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WAR DEPARTMENT 
Armsr Service Foroea 

In the Office of' The Judge Advocate Gener&l {103)
Wuhington, D.C. 

SPJGK . 17 AUG 1943.CM 236716 

UN IT ED ST AT.ES ) FOURTH SERVICE COMMA.ND 
ARMY SERVICE R>RCF.S . ~ v. 

) Trial by G.C.M., oonvened at 
Seoond Lieutenant PAUL ) C8lllp Murphy, Florida, 5.June 
JrbCAULEY (0-1639609), Sig ) 1943. Dismissal. 
nal Corps. ) 

OPINION of' the BOARD OF REVIEW' 
LYON, HILL and ANDREWS, Judge Advocates. 

. 
1. The record ot trial in the case of' the of'f'ioer named above has 

been examined by the Boa.rd of Review and the Board submits this, 1~ 
opinion, to The Judge Advocate General. 

2. Accused wu tried upon the tollowing Charges and Specifications a 

CHARGE Ia Violation ot the 61st Article of War. 

Specification la In that Second Lieutenant Paul McCauley, 
Signal Corps, did, without proper leave absent himself 
from his atation at Camp Murphy, Florida, from about . 
February 5, 1943, to about February 9, 1943. 

Specif'ioation 2a In that Second Lieutenant Paul McCauley, 
Signal Corps, did, without proper leave absent·himself 
from his· station at Camp Murphy, Florida., from a.bout 
February 11, 19~3, to about Feb_rua.ry 12, 1943.• 

Specification 3a ·. In that Second Lieutenant Paul JdoCauley, 
Signal Corps, did, without proper leave absent himaelf 

. from his atation at Camp Murphy, Florida, from a.bout February 
18, 1943, to about February 27, 1943. 

CHARGE ·IIa .- Violation ot the 96th Article ot War• 
• 

Speoitioation la In that Second Lieutenant Paul McCauley, 
Sign.al Corpe, did, at West Palm Bea.oh, Florida, on or about 
February 6, 194;5, wrongfully and unlawfull,: marry, take 
and have for his wife, one Lillian Danille, he, the said 
Second Lieutenant Pa.ul McCauley, then having a living wife, 
Adel Smith McCauley. 

http:Feb_rua.ry
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Specification 2 a (Finding of guilty disapproved by reviewing 
a.uthority.) 

Aoouaed pleaded guilty to Charge I and its Specifications, a.nd not guilty 
to Cha.rge II and its Specifications •. He was found·guilty of the Charges 
a.nd Spe ci fioa.tion.s. No evidence of previous convictions wa.s introduced. 
He we.a sentenced to dismissa.l. The reviewing authority disapproved the 
finding of guilty of Speoifioa.tion 2, Charge II, approved the sentence, 
and forwarded the record of trial for action under Article of War 48. 

3. In a.ddition to the plea.a of guilty th~ evidence shows that,ao
oused was absent.without leave as a.lleged in the Specification~ of• 
Charge I (Ex. D). 

With reference to Specifioa.tion 1, Charge II, the evidence shows that 
accused and Adel Smith were married on 25 September 1941 in Georgia (Exs. 
B,C). The marital relationship still existed on 6 February 1943 and had 
not b~en terminated by death, diTorce, a.nnulment, or otherwise (Ex:.B). 

Miss Lillian Darville, Riveria, Florida, was married to accused on 
6 February 1943 by ·Richard P. Robbins, County Judge, Palm Beach County, 
Florida. The marriage took pla.ce in the courthouse at about 2 a30 p.m. 
(R.14,15J Exs. A,E,F). 

tH.sa Darville testified that she- met accused about a. week before 
the marria.-ge 8.lld that he told her he was a single man. At the time of 
the 112a.rria.ge, acous ed acted normally, and, so far as witness ·observed, 
was not drunk (R.15-17). By stipulation, Judge Robbins testified that 

· a.t tho time of the marria.ge accused appeared perfectly normal and not 
under the influence of intoxicating liquors. Judge Robbins added that 
ho was Tery sensitive ~ the odor of intoxicants and did not smell any 
such odor on a.ooused.(Ex.A), · · 

Mter the ceremony, Misa Darville returned to work, and she and ac
cu~ed have never lived tog&ther either as man and wife or illicitly (R.15). 

For the defense, Gladys Wiley, bartender a.t the Ha.rbor Bar, Riveria, .. 
Florida, testified that a.oouaed wa.a in the ba.r between 7 a..in. and 11130 
a.m., 6 Februaey ·1943, and oonsumed senral drinks or straight whiskey. 
In her opinion he· wa.s under the influence of intoxioating liquor when · 
he lef't the pla~e (R..17). · 

Testifying on his own behalf, a.ccu.sed a.dmitted the first marriage. 
On Frida.y (5 February 1943), he beoa.me drunk to the pouit where he had 
no recollection of his a.oti-rl.ties. He returned to oonsoiousness several 

- 2 -
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de.ya later. Being informed o.f his marriage to Miu Danille, ot whioh 
he had no reoollection whatsoenr, · he met her by appointment at the 
court· house. He had.never met her be.fore· (R.18-23). 

~ ... . '.. '' .~- : . 

On 2 April 1943, the :marriage W'U am.al.led by the Cirouit Court, 
Brevard County, Florida (R.191 Ex~ 1). · " 

. . 
4. As already noted; the absences without leave were established 

by the pleas of guilty and the evidence. 
. I . ,
The evidence .for the prosecution shows that aocuaed and Mias Danille 

were :married on 6 February 1943, and that accused was already· ma.rried to 
Adel Smith. In view o.f the testimony·o.f Mias D&Mille and Judge Robbins 
with reference to the condition of accused at the time ot the marriage, .. 
accused's clain of d:. unken anmeaia is unoonTinoing. .Bigamy- 1a a crime 
by Section 799.0l, Florida Statutes (1941). By Section 741.07, all judi• 
cial officers o.f the state are authorized to solemnize marriages. .Ac
cordingly, iths second marriage was lawfully solemnizeli.. Accused was 
guilty of bi~ in violation of Article of War 96. 

5. The extract copy of the morning report (Ex. D) ·was improperly 
authentioated, but the de.feat was waived by .failure to object (M.C.M. 
1928, par. 116a}. Likewise, sinoe no objection waa ma.de to the introduc
tion of Exhibits C,E;.and F, it 1a unnecessary to determine whether they 
were properly authenticated. 

The trial judge advocate objected to the introduction o.f the oertiticate 
of annulment (Ex. 1), but his objection was overruled (R.23). The court 
should have sustained the objection, because evidence of the annulment wu 
imIIB.terial. Since the :marriage wu bigamous, it we.a properly amiulled, 
alld even though the second marriage were void or voidable on grounds other 
than its btgamous charaoter, this would be no defense (2 Wharton, Crimin&l. 
law, 12th ed., sec. 2037). . · . · . · 

The stipulated testimony of the .first wife was competent. In big~ 
. oases the wife mAY' testify against her husband without hia consent (M.C.M., 

1928, par.· 120 d}, and in the present case the de.fellBe consented•.- . 

6. War Department records ahow tha.t accused is 26 years ot age and 
attended high school for tlto years. He served as an enlisted man .from. 28 
June 1935 'Until 30 November 1942, when, upon graduation .from the Signal 
Corps 0.f.fioer Candidate School. Fort Monmouth~New Jersey. he was ap- · 

. pointed a second lieutenant, A:nrry of the United States. In recomnend~ · 
accused for appointment to the Officer Candidate School, his commanding 
officer stated that he had demonstrated outstanding qualities o.f leadership 
and that his oharaoter was excellent. en or about 16 September 1937, ac
cused was convicted of absence without leave in violation of Article ot 



(106) 

War 61. 

7. The court wa.a legally conatituted and had jurisdiction of the 
person and of :the subject matter. No error• injuriously a.f:f'ecting the 
substantial rights of accused were oOlllllitted during the trial. In the 
opinion of the Board of RevifJW' the record of trial ia legally sufficient 
to support the findings of guilty and the sentence and to warrant con
firmation th~reot. Dismissal is authorized under Articles of War 61 and 
96. . 

Judge Advocate. 
~. 

(On Leave) · · , Judge Advocate. 

~B-~. Judge Advooate. 
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1st Ind. 

War Department, J.A..G.O. 3 0 AUG 1943 - To the Secretary of War. 

1. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Board of Review in the 
oase of Second Lieutenant Paul McCauley (0-1639609), Signal Corps. 

2. I concur in the opinion of the Boe.rd of Review that the 
. record of trial is legally sufficient to support the findings of 
guilty and the sentence and to warrant confirmation thereof.. In 
view of all the circumstances I reooI!lllend that the'sentenoe be con
firmed but that the execution ther~of be suspended during the.pleasure 
of the President._ 

3. · Consideration has been given to an undated letter from ac
cused to the President of the United States, requesting clemency. 

4. Inclosed are a draft of a l~tter fo~your signature, trans
mitting the record to the President for his action, and a form of 
Executive.action designed to carry into effect the recommendation 
hereinabove made, should such action meet with approval • 

.Myron c. Cramer, 
lajor General,· 

The Judge Advocate General. 
4 Inola. 

Inol.1-Re·cord of trial. 
Incl.2-Dtt. ltr~ for sig. 

Seo~ of War. 
Inol.3-Fonn of action. 
Incl.4-Ltr. from accused. 

(Sentence confirmed but execution suspended. G.C.K.O. 258, 22 Sep 194.3) 

• 
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:I.~ Dill',J?.T~IE:,J':' 
Arm7 Service r-orces 

In the Cffic e of T:rn Jud.:;e Advocate General 
· :'[a.shin~ton, D.C. (109)· 

SPJGQ 
CM 236723 

• 'l JUL .1943 

UNI'!'ED STA.TES ) FIBST Am FORCE 
) 

v. ' Trial b~r G.C.M., convened at 
· Grenier Field, !!3.nchester, 

Private JO!INNh~ COI:ER. ~ r:ew IIa.:"'.lpshire, 21, 22 Ma:1, 
(34317373), Company A, ) 1943. Dishonorable• discharge 
917th Air Base Security ) and ccnf:inement for life. 
Battalion. )' Penitentiary. 

REVIEif by the BOARD OF REVI~7 _ . 
ROUIJDS, HEP:o]EH and IRED~ICK, Jud;;e Advocates.·· 

------- ·--
1. The Boo.rd of Review has examined the record of trial :in the· 

case of the soldier na~ed above. 

~. The accused ~as tried upon thA follorring Charge and ,Specifi
cation: 

CfIA.RGE: Violation of the 92nd Article of.~}Tar. 

Specification: In that Private Johnney Coker, C:ompa.ny. A,· 
917th .\ir Ease Security Batta.lion, did, at Grenier 
Field, Il'evr Hampshire, on or about April 18, 1943, · · · 
i'Tith ma.lice aforethought, willf11lly, deliberate'.cy,:
feloniou.sly, unlc.r.fully, and with premeditatiai kill. 
one Private John Jackson, Company A, 917th A:tr Ease 
Security Battalion, a hW!13.n bsi.>1.; by shooting h,im' 
with a rifle. 

The accusfld pleaded not, guilty to and was found guilty of the Charge 
and Specification. No evidence of previous convictions.was intro- · 
duced. ·ne was sentenced to be dishonorably discharged the service/ 

. to forfait all ~y and allowances due or to become due, and to be 
confined at mrd labor for the rem1:inder of his natural life. · The 
reviewing aut.~ority approved the sentence, designated the United States 
Federal ·penitentiary, Lewisburg, Pennsylvania, as the place of con
finement and forwarded the record of trial: for action pursuant to 
Article of :far 501. · 

3. About 9:00 p.m. on the night o;f' 18 April 1943 'the accused, 
acting in his capacity as charge of quart3rs, went to the second 
noor of Barracks T-135 at Grenier'Field, New Hampshire, and turned 
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out the lights. Private John Jackson, who r:a.s on his bed opposite 
the hea<d of the stairs on the second floor, profanely berated him 
for turnini off the .li~ts without warning. An argument ensued. 
A Sere:eant IIQlmes. appeared and stopped the argument and ordered 
accused to go do"l'l!l stai,rs. The accused went down the stairs and 
spoke to Staff Sergeant Reid- about tho tro,_,_:;le he had h(l.d vrith Jackson. 
Reid advised him to call the officer of the day (R. 7, 9, 10, 24, 25, 
26). . 

Jn the meantL"lle Jackson "111ient downstairs, procured a bottle 
of coca-cola, return~d to his bunk, drank the contents of'the bottle, 
undressed, and went to bed (R. 21, 25, 26). · 

Som time thereafter; variously estimated at from 5 to 15 · 
minutes (R. 21, 25, 26, 52), the.accused reappeared with a rifle.with' 
fixed bayonet, turned on the lights and said to Jackson, "You don't 
know who yo"..l 1re fooling with do you" (R. ll, 17, 25, 27). Standing 
at the top of the stairs, itlthin a few feet of Jackson's bed, the· 
accused pointed the rifle at Jackson and shot (R. 11, 20, 21, 25, 2e). 
Jackson got u.p from his bed, took a step or two toward the accused to 
gat around a partition, turned away f'.rom the accused and ran across 
a footlocker and several beds; finally falling to the floor, 'Where 
the accused stabbed him in the back with his bayonet (R. ll, 12, 18, 
19, 25, 28, ?2, 3J, .35). . 

Captain E. J, Coughlin, Jr., one .or.the medical officers ,mo 
performed the autopsy on Jackson I s body on 18· ·April 194.3, testified 
th.2.t Jackson bed snst:l.ined ::i. penctrating wound of sma.:1..1 calibre through 
the. right lung, an extensive wound of the heart, almost sectioning · 
it in two pieces, a.x:id a lacerating wound in the left lung•. There were· 
also several incised wounds, ttone an the anterior surface of hl.s 
chest, one. at left arm-pit, and cne in his back." Thia witness attri-
buted the damage to the heart to the explosive action of a bullet · • 
enterinc the chest cavity, and he vra:s o.f the opinion that the wounds 
of the heart. and lungs werft the direct cause of death, the incis!:3d 
wounds not having penetra~ed deeply enough to have caused death 
(R. 31). .>.n executed copy of the autopsy protocol, si;:ned by a :.1cdical 
officer who did not testify, was accepted in evidence ·without obj".lction 
(R. 31; Ex. 2). The witness stated that the autopsy mis made en 18 
J..pril 194.3, .the date of death, and the rrotocol recites that the a:.itopsy 
was .ma.Qe at 22.30 on that date (R. 30; Ex. 2). 

over the objection of the defense, the signed ~oni'ession 
of the accused was accepted in evidence by the court {R. 35, 39; Ex • 
.3). In this confe'ssion the accused stated thats · · 

11 Jackson had hurt my feelings so much that I took my rifle 
to kill him. I went into the next build1ng upstairs 'T-135 
and turned on· the li2}lts and Jackson got up out of bed and 
cussed.me. I fired one shot at him frori the top of the 
stairs shooting_ from the hi~. I was so angry at that time 
that is all I. can remember." 

-2-
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~'he confession includes no statement regard:ing the stabbinr; of 
jackson with t.119 bayonet. 

The prosecution also introduced in evidence the rifle and 
bayonet used by the accused, vrit'h permission to withdraw the physi
cal evidence at the conclusion of the case and to substitute a 
description thereof in the record. It was stipulated by defense 
counsel th.:. t. the· weapon produced was the one used by the accused 
(P.. 39, 40; E)c. 4). 

4. The defense called several witnesses, including the accused's 
commanding officer, who testified th:it the accused had been a r;ood 
soldier and had an excellent character, but that J1ckson, on the 
other hand, was ·a poor soldier and very argumentative (R~ 40, 41, 42, 
43, 49). ,There was some evidence that Jackson had been in Iawrence, 
1.assachusetts, that afternoon and had been drinking, and that "he 
was feeling pretty good~ when he returned to G'renier Field between 
2000 and 2030 that evening (R. 4?, 48). 

The defense also called witnesses who heard the abusive 
language used by Jackson when the accused turned out the lizhts in 
the barracks (R. 44, 45, 46, 51). Two of these witnesses further 
testii'ied that they heard Jackson tell Coker twice that he should 
"stick" him with liis knife and also threaten to throw a coca-cola 
bottle at hin (R. 46, 51). Sergeant ::olmec, the man "lho stopped 
the argu;nent, also testified for the defense that Jacbmn threatened 
to hit the accused -with a bottle (B.. 1,9) • 

•mother witness c1J.led by the defense testified substan
tially th~ same as those called by the prosecution ·with respect to 
the actual cormnission of the cril'le (tl. 52). 

The accused elected to take the stand :in hls OM1 behalf -1nd 
testified under oath (H. 53). !Iis version of the verbal :ibuse he 
received from J=1.ckson did not di:_·fer in any important respect fro:n 
that of the other wit;nesses (R. 54). !Ie sta+,ed, however, that ai.'ter 
the argument O';er ths li8hts ~1'3 got his rii'le "for :i:rotection. 11 .rl.s 
explained by the accused: 

nr was going back to talk with ".lim a1::-out the way he treated 
me. No man can '.'ralk in and just shoot .:i. l".:tn do"'.'m :in cold 
blood, he has to have a reo.son. 11 

As to t}le shootin:;, the acc'.lsed testified as follO'ns: 

"I went up. the last time and clipped on the lichts and 
when I did, I saw he recoenized me and jumped up and said 
•God Damn yo·1' • 1.Jhen he said that I just fired on hi"!'!!; 
.I didn't know vrhat he was goine to do." (Il. 54) "I was 

··. angry at the ti,ne, 1riaddcr than I ever been 1:rith a m:1.n in · 
rey life, and when r..e jumpFld up I just blew red and the 
.explosion went off. 11 (It. 56) 

- J 
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W'ith reference to the stabbing, the' accused t~stified that 
he thou~ht he had reissed Jackson and that 11ha was going to touch 
me. 11 However, he denied :intending to stab or kill him (R. 56)., 

5. Murder is defined as "* * * the unl.a:wful killing of a human 
being with malice aforethought". The word "unlawful." as used in · 
this def:inition means "* * * 1'1:i..thout legal justification or excuse". 
A justifliable homicide is 11a homicide done in the proper performance 
of a legal duty * * *"• Furthermore an ex.cu.sable homicide is one
"* * * which is the result of an accident or misadventure :in doing· 
a lawful act :in a lawful ms.nner, or which is done in self-defense 
on a sudden affray * * *". .The definition of murder reqwires tha.t. ·· 
the death of the victim "* * * take place rlthin a year f4nd a day~ of 
tha act or omission that caused it * * *" (par. 148!, .M.C.M., 1928). 
It is universally reqognized that the most distinguishing character
istic of m'JI'der is the element of 11 ma1ice aforethought"• The authori
ties, in explaining this term, have stated that the term is a techni
cal one and that, it cazmot be accepted-in the ordinary .sense in :which 
the term nay be used by the laynan. In the famous Webster case, 
Chief Justice Shaw explains the meaning of malice aforethought as 
follows: · 

"* * * M:!.lice, in this definition, is used in a techni
cal sense, including not cnly anger, hatred, and revenge, 
but every other unlawful and unjustifiable·motive. It is 
not confined to ill-will towards one er rore individual - -
parsons, but is intended to denote an action ncming i'rom 
any wicked a.-rid corrupt motive, a thing done~~, 
where the fact has been attended with such circumstances 
a1:, carry in them the plain indications of a heart regardless 
of social duty, and fatally bent on misc.hie~ •. And therefore 
malice is implied from any 'deliberate or cruel act against 
another, howev~r sudden. 

. * * * * * 
"* * * It is not the less ma.lice aforethought, within 

the meaning of the law, because the act is done suddenly ·. 
::i.fLsr the intention to coTll'1lit the homicide is formed, it . 
is'sufficient that the malicious intention precedes and 
accompanies the act of homicide.· It is manifest, therefore, 
t.h.at the words· 1ma.lice aforethought,' :;n. the description 
of nrurder, do not imply deliberation, or the lapse of con
siderable time between the nalicious :intent to take life 
and the actual execution of that intent, but rather denote 
purpose and design in contradistinction to accident and miS,.:.. 
chance" (Coll'.monwealth v. Webster, 5 C_ush. ~6; 52 Am. Dec. 
711). 
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The words 11 deliberately11 and ''with premeditatfon" have 
been held to mean "* * * an :intent to kill, simply, executed in 
furtherance of a formed design to gratify a fAcling for revenge, 
or for the accomplishmmt of some unlawful act" ('i.'harton' s 
Criminal ·raw, vol. 1, sec. ·420). · 

The 113.nual for Courts-Hartial, 1928, par. 1Lf9~, p. 165...;166: 

11l&l.nslaughter is unla·11ful homicide without ms.lice 
aforethought and is either voluntary or involuntary. 

"Voluntary m'3.nslaughter is where the act causing the 
death is ~o1llllitted in the heat of sudden passion caused 
by provocation. · · 

* * * * * * 
"The. law recognizes the fact thaf a rr..o.n !lla.Y be pro;_ 

vo,ked to ·such an extent that in the he.::..t of sudden passi"on, 
caused by the pr'ovocation, and not from ma.lice, he '1\:1.Y. 
strike a blow before he has had time to control himself,' . 
and therefore does not in such a case punish him as severely 
as if he were guiity of a deliberate homicide. 

11 In vol'..l?ltary manslaughter the provocation must be 
such as the__law deems adequate to excite uncontrollable 
passion :in the mind. of a reasonable.man; the act must be 
connnitted-under and because of the pission, and the provo
cation must ·not be sought or induced as an excuse for 
killing or doing bodily harm. {Cl.ark.) 

"The killing may be manslaughter ooly, even if inten
tional; but where sufficient cooling time elapses 1;,etween 
the.provocation and the blow the killing is murder, even 
if the passion persists.*** 

* * *" * * * "Instances of inadequate Ilt'OVocation area. Insulting 
or abusive words ar gestures, trespass or other injuries 
to property, and breaches of contract." 

The defense endeavored to show that the act caus:in{; the 
death was committed :in. the heat of pission caused by provocation. 
To this end testimony was ·.given that Jackson was a bully, that he had 
been drinking, that he subjected the accused to profane verbal abuse 
and threats, and questioned the accused's authority. The defense also 
attempted to prove that the accused, upon his return to the barracks, · 
ms still in the heat of passion caused ·by the humiliation to which _ 
he had· been sucijected, and to protect himself from an apparent assault 
from Jack~on, he fired the rifle from his hip. 
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This v_ersion of wha. t had happened was contrary to the 
overwhelming evidence th.at he fired on Jackson before Jackson said 
a word and.before he could arise i'rom the bed. The b'.1.llet went 
into Jackson's right side and .ca.me out the left indicating that 
he was not· even facing the accused at the time. 

It was also clearly shown that there was ample time for 
accused's passion to pool between the time he left Jackson and re
turned with the r:i,ne. Jackson went down stairs, proc·urea a bottle 
o£ coca-cola, consumed its contents, undressed and ~ot :into bed 
during that time. 

Applying the principles of law set forth above,·it becomes 
apparent that the accus-ed is guilty as charged. It was an unjusti'."' 
fia.ble homicide. Insulting and abusive ·words are not a sufficient . 
provocation for· killing. As a sufficient cooling time had elapsed 
.the killing is murd3r even if the passion persisted in the accused.· 

The eyidence shows beyond a ·reasonable doubt every element 
of the crime alleged. 

6. The record shows the accused to ·be 21 years of age. ·ue was 
inducted into the-army of the United States on 22 August 19·42 and 
had no prior military service. · 

?. The court was le;:'.8,lly constituted. No errors injuriously 
affectini the substantial rights of the. accused were committed during 
the trial.. In the opinion of the Beard of Review the record of trial 
is legally sufficient to support .the findings and the sentence. .A: 

.. sentence of imprisonment for life is authorized upon conviction of 
a violation of Article of YTar 92. Confinement :in a penitentiary is 

· authorized by Article of War 42 ·for the offense of mlll'der, recognized 
·-:-"'-as- an offense of a civil nature and so ptmisha.ble by peni iary 

cmf:inement by sections Z'/3 and Z/5 of the Criminal C of the 
United States (18 u.~~~5~;454). 

~;:.::;2:!::~~~.:.:..~T.~~:.:::::.==-, Judge Mv~cate. 
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WAR DEPARTMENT 

Arntv Service Forces , 
In the Office of ·The Judge Advocate General 

Washington, D. C. 

SPJGN 
CM Z)6?25 

U N I T E D S T .A. T E S 

v. 

Second Lieutenant ROY T. 
HIRE (0-649502), Air Corps. 

1 8 AtJG 1943 
' 

) SF.COND DISTRICT 
} .ARMY' AIR FORCES 
} TF.CHNICAL TRAINING COMW.ND 
} ' } Trial by G.C.U., convened at 
} Arrrr:, Air Forces Technical Train
) ing Comma.rid, Sioux Falls, South 
} Dakota, 20 and 21 May 1943. nLs
) mi.~saJ., total forfeitures and con
) !inem.ent !or ten (10) years. 

OPINION o! the BOARD OF REVIEW' 
CRF.sSON, IJ:PSCOMB and SIEEPER, Judge Advocates. 

1. The record of tr.Lal 1n the case of the officer named above 
has been examined b;y the Board of Review and the Board submits this, 
its opinion,_to The Judge Advocate General. 

2. The accused was tried upon the follOWing Charges and Specifi-
cations: , 

CHARGE I: Violation of the 93rd Article of War. 

Specification 1: In that 2nd Lieutenant Roy T. I:trre, Air · 
Corps, Arm:y Air Forces Technical Training Command, 
did, at Sioux 'Falls, South Dakota., on or about December 
25., 1942, commit the crime of sodODzy", by .feloniously 
and against the order of nature having carnal con
nection per os with Sta.ff Sergeant William R. 
DElllpwoli'., Jr• ., .a male person• 

. Specification 2: In that 2nd Lieutenant·Roy T. Hyre, Air 
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Corps, Army Air Forces Technical Training Command., 
did., at Sioux Falls., South Dakota., on or about 
January- 3., 1943, commit the crime of sodomy, by 
feloniously and against tm order of nature having 
carnal connection per os 'With Irvin Berglund., a. 
male person~ 

Specification 3: In that 2nd Lieutenant Roy T. Hyre., 
Air Corps., Axmy Air Forces Technical Training 
·command, did., at Sioux Falls, South Dakota, on 
or about January 9, 1943, commit the crime of 
sodomy,. by feloniously and against the order of 
nature .having carnal connection per os with 
George C. Frellrler, a male person. 

CHARGE II: Violation of the 95th Article of War. 

Specification l: In that 2nd Lieutenant Roy T. Hyre, 
Air Corps, A.mu Air Forces Technical. Training 
Conmand., did~ at Sioux Falls., South Dakota, on 
or about December 7, 1942., will..f.'u.1ly and wrong
fully fondle, embrace., and kiss Floyd Adams, a 
male person., 1'41.ile he., the ·said 2nd Lieutenant 
H;yre., and the .said Floyd A.dams were lying naked 
in bed., with the intent and for the purpose of 
obtaining sexual satisfaction against the order 
of nature. 

Specifl.cation 2: In that 2nd Lieutenant Roy T. Hyre., 
Ai.r Corps., Arnry Air Forces Technical Training 
Command., did., at Sioux Falls., South Dakota., on or 
about December 25., 1942., in a pub:0.c place, to-wit: 
t,he Omar Bar in the Carpenter Hotel., while in uni-

. form., drink intoxicating liquor with the follo'Wing 
enlisted m~., to-rdt: Starr Sergeant William R. 
Dempwolf, Jr• ., ·Private First Class WiDiam B. :McCollum., 
Jr• ., ~d Private Oscar E. Nagle; and. in vi81f of other 
people. · 

' ·.
Specification 3: In that 2nd Lieutenant Roy T. Hyre., 

Air Corps., Army Air Forces Technical Training 
Command., did., at Sioux Falls., South Dakota., on or 
about DecE!!lher 25, 1942., in a public place., to-wit: 
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tha Omar Bar in the· Carpenter Hotel, ·while in uni
form., 'Wil.i'u.l1y and wrongfully fondle the person of' 
Private First Class William B. Mccollum, Jr., a 
male · person, who was then a minor . 

Specification 4: (Motion for finding of not guilty sus
tained by the court). 

Specification 5: In that 2nd Lieutenant. Roy T. lf¥re, 
Air Corps, A:nrty Air Forces Technical Training 
Command, did, at Sioux Falls, South Dakota, on or 
about February 1, 1943, in a public place, to-wits 
the Villa Marie Bar, while in uniform, drink intoxi
cating liquor ldth the following enlisted men, to-'l'fit: 
Sergeant Frank G. Kelley and Corporal Ivan F. Cothern, 
and in view of other people. 

Specification 6: In that 2nd Lieutenant Roy T. IJ:lre, 
. Air Corps, Army Air Forces Technical. TrainiI'loii 

Command, did, at ·sioux Falls, South Dakota, on or 
about February ll, 1943, in the Seville Apartment 
Hotel, ld.lfully and wrongfully fondle, embrace 
and kiss an unknown noncommissioned officer in 
the presence o£ Private Joseph S. Coletta, Private 
Alex M. P.olmes, and several other enlisted men. 

CHARGE Ill: Violation of the 96th Article of War. 

Specification 1: (Finding of not guilty). 

Sf-Gcificati.on 2:. In that 2nd Lieutenant Roy T. Hyre, 
Air Corps, Army Air Forces TechnicaJ. Training 
Command, did,. at Sioux Falls., South Dakota, on 
or about l?ebruary 11., 1943, wilfully and wrong
.f'.u.ly offer, solicit, and endeavor to have., 
feloniously and against the order of nature, carnal 
connection with Private Josephs. Coletta., a male 
person. 

He pleaded not guilty to all Charges and Specifi.c~tions. The court 
sustained the motion of the defense for a finding of not guilty of 
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Specification 4, Charge II. He was found not guilty of Specif'ication 1, 
Charge llI, and guilty o:f all the other Charges and Specifications. He 
was sentenced w be dismissed the service, to forfeit all pay and all.owr
ances due or w become due, and w be confined at hard labor at such 
place as the reviewing author.1. ty may direct, for a period of ten years. 
The reviewing authority approved the sentence and forwarded the record 
of trial for action under Article of War 48. 

3!.• The evidence for the prosecution. conce~ the three Speci..f'i
cations alleging the conmission of sodomy (Specs. 1, 2 and 3, Chg. I), 
shows that on the evening of 25 f.ecember 1942, Sergeant William R. 
Dempwoli' met ·the accused in the Omar Bar in Sioux Falls, and drank intoxi-

, eating liquor ldth him there. Later, Sergeant Dooipwoli' accomparti.ed the 
accused to his apartment in the Seville Apartments where they drank 
more intoxicating liquor. The accused then stripped of:f his clothing, 
and after fondling Sergeant Lempwoli' for several minutes, placed Sergeant 
Dempwolf' s penis in his mouth and sucked it until Sergeant DElnpwolf had 
an emi.ss:ion (R. 53-57). 

On about 3 January 1943, Irvin Berglund, a billing clerk em
ployed in Sioux Falls, met the accused at the Villa Marie bar in Siowc: 
Falls•. The accused and Berglund then drank intoxicating liquor together 
and upon the accused's request Mr. Berglund accompanied the accused to 
the latter's apartment. There the accusGd hugged and kissed Berglund 
and then proceeded to suck Bergluni I s penis until the latter had an 
emission (li. 58-59). 

About the middle of January 1943, George C. Fremder, a civilian 
cJe rk employed in Sioux Falls, met the accused, and in the compa.ey- of a 
third man, accompanied the accused to the latter• s apartment where they 
drank intoxicating liquor together. The accused then "made love" to 
Fremder and they went into the accused I s bathroom mi.ere the accused· pro
ceeded to "unzip" Fremder•s trousers and to suck.his penis until he 
had an ejaculation (R. 60-63). 

ll• The eTidence .for the prosecution concerning the Specifications 
under Charge II shows that on the evening of 7 I:8cember 1942, Floyd Adams, 
a civilian, accompanied the accused to the latter's apartment where, after 
drinking intoxicating liquor, they took off their clothes and lay n,aJceg 
in bed together. On this occasion :the accused embraced and kissed 
Adams and had an emission on Adams' leg (R. 64-70). 
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The evidence shows further that on the evening of 25 
December 1942, the accused, while in the Omar Bar of' the Carpenter 
Hotel, in Sioux Falls, South D*ota, and while in his officer's uni
form., drank intoxicating liquor nth Staff Sergeant William R. . 
Dooipwolf am Frivates Willlam B. McCollum and Oscar E. Nagle in 
the presence of other people (R. 54-57., 70-76, 90; Ex. 2).- .. 

·. On the .same evening above described, 25 December 1942, the 
accused put his arm around the shoulder o! Private William B. McCollum., 
called him "sweet names like darling, dear and angel and sweetheart", 
and felt around McCollum 1s private parts. This conduct occurred in 
the presence of those persons present in the bar. Frivate McCollum 
was shown to be twenty years o! age (R. 70-75). .. 

On 1 February 1943, the accused was shown to have been in 
uni.form in the Villa Marie bar in Sioux Falls, and on that occasion 
to have drunk intoxicating liquor with Sergeant Frank O. Kelley and 
Coll)oral Ivan F. Cothern in the presence, of other enlisted men 
(R. 78-80,· 80-82). 

On the evening of 11 Feb~ 1943, three or four noncom
missioned officers and Privates Joseph S. Coletta and Holmes assembled 
in the accused's apartment. During too evening the accused embraced 
and hugged each one of the noncommissioned officers "loving and }mgging 
each other., and so onll in the presence of' Privates Coletta and HoJJ!les 
and the others who were prese~t (R. 82-8.:3)_. 

£.• The evidence for too prosecution concerning Charge III am 
Speci.fication 2 thereunder shows that on the evening described above, 
ll February 1943, the accused requesteq. Private Coletta who was in the 
accused's apartment., to accompany him to the bathroom. The accused then 
a~ked Private Coletta if too latter lmew wcy he., the accused, had brought 
him there. Private Coletta told the accuse1 that "that sort of thing 
did not appeal" to .him. The accused then said "Well, have you ·ever 
tried it?a and added' "Well,.how do you know it doesn't appeal'to you?• 
The accused then inf'onned Private Coletta that "he bad tried it, both 
with women and men, and he said he preferred the male". The accused 
then turned off the lights ·and let his hand drop between mvate 
Coletta's legs. ·when Private Coletta brushed his hand away and told 
the accused nnot to get .fresh"., the accused said, "he was w.i.lling to 
get on _his lmees., i.f it muld .do a:ny good"•. The accused ex;plained to 
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,Coletta that one day ha bad seen him in the barrack and had then made 
. up his mind "that he must have me". The accused., however., upon the re
fusal of Private Coletta desisted .from his purpose (R•. 8.3-84). 

4. The · accused testified that he· was born· in Chicago., that he had 
received a bachelor or arts degree at Co:tnell University, and that he 
had attended the Harvard Business School. Be.fore his induction into 
the A:nrry., he was treasurer of a large automobile repair business in 
Chicago., and that later he had risen to the position of vice-president 
of the blsiness organization which was controlled by his father. 

The accused frankly admitted his homosexual tendencies and 
testified that he had indulged in those practices since he was five 
years. of age. He explained that when the urge for unnatural sexual 
relationships with men came upon him that 'he was both emotionally and 
physically disturbed until his urge was satisfied. He testified, h>lrever, 
that if he "was rebuffeci, regardless of the ~e, why., I would desist, 
because of £ear of force * * *". He asserted that whenever he .found 
anyone who was amenable to his suggestion., that he m\ild "literally wear 
them out with" his sex delllands. He also explained that two of his 
cousins and an uncle were homosexual., and that he had the lx>di~ form 
and characteristics of a "true homosexual". In regard as to knowing 
whether his a:ocual acts were right or wrong., the accused testified., "Well, 
for me ·I woulrl come gradually to think it was right., at least, for me 
there could be no other possible means of expression., and that I got 
from reading books on the subject'!. He also explained that he had re
ported his homosexual tenderu:::l.es to the draft board examiner and to the 
Army medical examiner prior to his induction into the service. 

5. At the .beginning of the trial the de.tense raised the issue as 
to the sanity of the accused and his' legal responsibility for the offenses 
charged. · 

~· Major Leonard P. Ristine., chief o.f the neuropsychiatry section 
of the station hospital, Sioux Falls., South Dakota., testified for the 
defense that he had examined the accused in response to a request for 
a "600-500 Board Examination". He explained that his first examination 
was made on 17 April., a second examination on 18 April and a third 
examination was made befo:re the Board on 20 May., and still a fourth 
examination was later made before the Board. :Major Ristina testi-
fied that the accused is: · 
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, "* * * in the sense of being familiar w.i th his 
surro'Wl.dings, being able to remember what goes 

. on, in the sense of not having delusions or . 
false ideas, in the sense of not having abnormal 
sensation., such as sight and hearing are concerned," · 
that is, in the sense of having halluc:1,nations·-
and those are the fields in 'Which insanity is •./ 
usually thought of - I would say this man is sane. 
In the sense of this man being able to act nonaall.y, 
so far as sexual acts are concerned, his feelings 
are different, his impulses, his instincts, are 
different, and he is driven by abnormal fee~s 
and instincts; and if that is insanity, then this 
man is insane." (R. 32). · 

In addition he testified that the ac~ed, if given an opportunity, 
would not be able to desist .f':rom performing the homosexual. acts {R. 29-35). 
On the other hand he testified that the accused, if he met an ind:ividual 
who appealed to him, would not go so far as to complete the act on a 
public street. · · 

Dr. H. R. Hummer, Sioux Falls, a 1Ci.tness for the defense testi-· 
.fied in substance that: 

"It is ury opinion that this lieutenant is relatively 
normal to the ordinary affairs of li!e, but def'initely 
abno:rmal, from wy viewpoint, as regards his sexual life 
·anc1, as a result of that, is not sane in matters per
taining to the question of sex which has rendered him 
somewhat abnormal in his manner of reacting to his 
surroundings." (R. J3). 

The witness testified further that in his opinion the accused could not 
resist his abnormal. sexual ·impulses (R. 8-16). He testified .further , 
however, that: 

"I don't consider that his sex uria is any strollier 
than the norm.al urge, tut I think it has bean directed 
in improper channels so that it is manifested in an 
abnormal. manner." (R. 14). . 
Doctor F. w.. Haas, of Yankton, Sout~ Dakota, a wi.tness for 

-7-



(122) 

the defense testified that the accused, in his opinion, was "unable 
to adhere to what he knows is right" (R. 22). He testified, h01rever 1 

as follows: 

"Q. If he received no encouragement from the indi
vidual he would be able to resist. 

A. No encouragement i'rom the other individual, ii' 
the other man held him oi'f. Just the same as the 
normal individual with a woman, if the woman ~s 
she does not desire to have this ai'fair1 the man 
is usually gentlemanly enough to desist." (R. 20). 

Doc.tor Frapk v. Willhite,·of Redfield; South Dakota, a witness 
i'or the defense, testified in substance similar to the other medical 
wi tne&ses i'or the defense, expressing the opinion that the accuse_d 
could not resist an impulse to homosexuality (R. 25). He expressed the 
opinion also that the accused was above average intelligence. 

Q• Captain George B. Beaman, Medical Collls, and a qualified 
psychiatrist, testified for the prosecution that in his opinion the 
accused: .-

"* * * is suffering with a constitutional type 
of homosexuality; that he is sane; that he is 
able to distinguish right from wrong; that he 
is able to adhere to the. right in every instance 
in which.we are interested" (R. 36). 

He expressed in detail, the reasons for his conclusion as follows·: 

"Now, when it comes to the question of whether he was 
compelled., as a result of.his sexual abnormality, to 
act in such and such a way-was he compelled to in
dulge in homosexual behavior; the first answer is that 
so i'ar as the object of his sex urge is concerned he 
is, I think., unable to select a normal fema}!_outlet, 
but when _it comes to the manner in which or by whicbi 
he commits· the sexual act with a man, in other words, 
the time., the place, the circumstances, I find that 
he was not at all coq,elled to indulge when he got 
the urge. In line 'Iiith that in 'f!IY' investigation I 
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asked - Tell me about a tima when you felt the 
most violent urge., and he told me of an instance 
in 'civilian life in Chicago where walking on the 
street· one day he ·met another man and he had a 
sudden upsweep of feeling towards this man, which. 
he gave as an example of one of the tines when he 
had been most violently upheaved by his sexual emo
tion., and I asked him - Well, what did you do .about 
it? Well., he passed him., went down the street a few 
steps., ·came back and they met., and -- Well., did you 
have a sexual act there? No., we went to his room. 
And I asked whether he felt at all compelled to carry 
through the act, il the circumstances nre not right.,. 
in that most violent of circumstances. He said no. 
In other words., I asked him - Well., suppose this 
man's room had not been handy., what 1110uld you have 
dons, 110uld you have done it on the street?. or 
course not. Or., 1110uld he have done it in an alley? 
Well, I could not say about· that., but probabl:y we 
l'IOuld have found a place. So that is evidence that 
he was not compelled to indulge his practice as a 
result of his complete ElllOtion. That was one bl.t 
of evidence. I asked - Well, now., suppose you get 
the urge at a ti.me when you are on your wa:r to an 
important business engagement; do you drop the busi
ness engagement and carry through the act? The assump
t.H>n there would be that ii' be was compelled to act., . 
without any ability to control himself, he would drop 
the business engagement. But he said - No., if it 
was an important business e~agement ani I was going 
to catch a train, I would certaincy put the sexual 
act aside. · . 'l, wpuld not say the same., in case the 
engagement did not seem too important to me; I would 
perhaps delay my arrival somewhat. So that it other 
things were of importance to hilll he was able to select 
and able to control carrying out the act. Now., in 
'ttfY' history., as a third bit of evidence., according to 
the patient he had never failed to be discreet in his 
relationship. By that., he had never been arrested 
for thi~ business., nor reprimanded by others. In 
other words., he had always taken into account. 
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circumstances, just as any normal person would. 
I asked, as a fourth point - Suppose you are 
aroused and you get close to the act with an-
other person, and supposing that, person protests, 
does not want to go through 'With it? He said -
Well, in that case I would cease, I would hot go 
through nth it, I 110ul.d qiit. In other words, ff 
he were subject to compulsive behavior, under those 
circumstances the assumption is that he would pro
ceed to rape the other person against his lrl.11, but. 
that is not apparently the case. As a fifth bit of 
evicten·ce, he told me that he would never allow a 
third party to observe his sexual behavior, in other ~ 
words, if a third party was around ha would not pro-
ceed.. And, finally, as a sixth bit of evidence, he 
told me that he v.ould adapt his role in the sexual 
act to the other party; although he preferred to 
take the passive role himself, if the other person 
also wanted to take the passive role, he wouJ,d 
assume the active. In other mrds, this evidence 
showed to my mi.nd that at al1 tims and under all 
circumstances of sexual arousaJ. this person was 
able to choose and to adjust his behavior to the 
circumstances, which to my mi.nd added up to the 
fact that he is not compelled at any time, even 
under the most violent of circumstances, to behave 
out of control, and it is on such evidence as that 
that I conclude that ha was not only able to be 
aware of and tell the difference between right and 
wrong, but also to adhere to the right insofar as 
his awareness of ·and abiding by the circumstances 
are concerned" (R• .39-40). · 

Captain Samuel ilick, Medi.cal Corps, a qualified psychiatrist, 
testified as follows: 

11 I .felt that he could distin.,"Ui.sh between 
right anq. wrong, on the basis of his past history, 
since he had adjusted to society and was able to 
maintain himself; had kept away from conflicts with 
the law and had been in no difficult situations. 

* * 
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, 11 I felt that he coulci. adhere to the right 
in this respect: So far as t..is sexual impulses 
were concerned, his desire was directed toward . 
men and tha. t impulse was part of his makeup., so 
;for gratii"ication of the se.xual desire ha ,would 
have to seek men., women -would be futile as far 

.as specific sexual impulses were concerned; but 
the circumstances and the surronnding situations., 
as the choice of the sexual act., he could be dis
creet about it., could follow out the inclinations 
and be able to control the impulse when the situa
t:l.on so warranted" (R. 46). 

~- Attached to the record is the report of the proceedings of a 
Board of Officers which convened at the station hospital., Army Air Force 
Technical School, Sioux Falls., South Dakota, prior to the trial of the 
accused. The purpose of the Board as set forth in the order was to de
termine the mental condition of the accused. The Board consisted of 
Major Leonard P. PJ..stine., Captain Charles A. Reid and First Ll.eutenant 
John H. Krick. This Board., after an .extensive examination as to those 
perverted sexual offenses which are involved in ·this case., expressed 
the opinion that the accused was not able to "adhere to the right" as 
to those offenses which involve sexual misconduct, but as to the other 
offenses of 'Which :00 was accused., that he could adhere to the right. 
In addit:l.on the Board nade the general statement that: 

"The well known sexual nature of persons consti
tuted as mentioned in-! above, that is that such 
persons., while in the ordinary sense are considered 
sane, are driven and controlled by abnonnal motives 
for which they are not responsible and are therefore 
unable to act in the right". 

£• The above testimony. presented to the court an is sue a~ to the 
mental responsibility of the accused as to each of those acts alleged 
which involved perverted sexual misconduct. The evidence did not 
challenge the mental responsibility of the accused for the other 
offenses alleged. 

' In detennining the type·· and extent of mental derangement or. 
disease which will ·relieve one of criminal accountability., we are guide4 
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by the provisions of the Manual for Courts-Marti.al., 1928., which states 
that: 

"A person is not mentally responsible for an of-
fense unless he was at the time so far free from 
mental defect., disease., or derangement as to be able 
concerning the particular acts charged both to dis
tinguish right from 'Wl'Ong and to adhere to the right".· 

The above test as to mental accountability under.military law has been 
approved in a number of opinions by The Judge Advocate General (see 
CM 116694 James; Chl 124243 Harris; CM 223448 Ri.eseman; see also 'Winthrop's 
Mi.li tary Law and Precedents., reprint 1920., p. z:)4). It is observed that 
the Board of Medical Officers who deliberated upon the condition of the 
accused prior to this trial., reached the conclusion that the accw,ed could 
not., in respect to his perverted sexual terxiencies., adhere to the right. 
One of the m€11lbers of' that board reasserted that opinion as a witness 
for the defense., but obviously weakened the force of his opinion by 
asserting that the accused would not engage in a sexual act on the street. 
Several civilian doctors expressed similar opinions. All but one., however., 
weakened his opinion by expressing the further opinion that the accused 
could restrain himself just as normal men restrain their natural desires. 
On the other hand the witnesses for the prosecution not only ·testified ·.· 
that in their opinion the accused could., as to each of the sexual of- .. 
f'enses involved in this case., adhere to the right., but they illustrated 
and explained that the accused was not the subject of compulsive behavior 
by showing that he took circumstances into account in his conduct and 
guided himself accordingly. For example., it was illustrated that the 
accused did not attempt by force to accomplish his sexual desires. More
over it was shown·he never committed perverted sexual acts in the presence 
of third persons. Captain George B. Beaman in his testimony for the 
prosecution asserted that the evidence of the accused's past conduct 
showed: 

"that at all times and under all 'circumstances of'· 
sexual arousal this person was able to choose and 
to adjust bis behavior to the circumstances., which 
to my mind added up to the fact that he is not com
pelled at any-time, even under the inostviolent of 
circumstances., to behave out of control., and it is 
on such evidence as that that I conclude that he 
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was not only abla to be aware of and·tell the 
difference between right and lfl'Ong, but also to 
adhere to the right insofar as his awareness of 
and abiding by the circumstances are concerned" 
(R. 40). 

Furthermore., the testimony of the accused bins elf seems to indicate . 
that the accused had the ability to restrain him3elf am that he only 
gave way to his impulses when he felt safe in doing so. Specification 
2., Charge III, alleges that the accused solicited an unnatural relation
ship with Joseph S. Coletta on 11 February 194.3. The facts concerning 
this Specification show that the accused sought to accomplish his 
purpose by persuasion but that he desisted in the face of refusal arid 
resentment and exercised normal control. in the restraint of his un
natural impulse. 

In view of the above evidence., we must conclude that the· 
court had before it evidence from which they might conclude beyond a 
reasonable doubt that the accused not only understood right froir.. ,,;:: :;-. 
but that he could., as to each offense alleged., adhere 'to the right. v;e 
must conclude., therefore., :that the accused·was Je gally sane and re
sponsible for.the offenses of which he is charged. 

6. The uncontradicted proof offered by the prosecution concerning 
each Charge and each Specification., clearly establishes beyond a 
reasonable doubt the guilt of the accused as to each of the offenses . 
concerning which the accused was i'ound guilty. 

?. The records oi' the Office of The Adjutant General show that the ac..:. 
cused is approximately 26 years of age, that be was inducted into the service 
19 March 1942, attended Officer Candidate School and that he was commissioned 
a second lieut'enant., Air Corps, on 24 October 1942. 

8. The court was legally, constitutad. No errors injuriously affecting 
the substantial rights of the accused were corrmitted during the trial. In 
the opinion of the Board of Review the record of trial is legally sufficient 
to support the findings of guilty and the sentence, and legally sufficient 
to warrant confirmation thereof. A sentence of dismissal is authorized upon 
conviction, of Article of War 9.3 or 96 and is mandatory upon conviction of 
Article of War 95. 

(On Leave) ., judge Advocate • 

.~0~Judge Advocate, 

~~"-:t: , Judge Advocate. 
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SPJQN. 
CK 23672S 

1st Ind. 

l'far Department, J • A. G • o. 1 Stp 194l - To the Secretaey" of lllr. 

1. Herewith transmitted tor the action of the President are the 
record of trial and the opinion of the Board of Review in the case ot 
Second Lieutenant Roy T. Hyre {0-649502), Air Corps. 

2. I concur in the opinion of the Board of Review that the record 
ot trial is leg~ sufficient to support the findings or guilty, and leg~ 
sufficient to support the sentence, and to warrant confirmation thereof. 
I recommend that the sentence be con!irmed but that five ,1'8ars ot the con
tinoment imposed be remitted, that the sentence as thus JllOditied be ordered 
executed, and that the United States Di.sciplinaey .Ba.rracks, Fort Leavenworth, 
Kansas, be designated as the place _or confinement. 

3. Inclosed are a draft of a letter !or 70ur signature, transmitting 
the record to .the President for his action, and a form ot Executive action 
designed to carey' into eff'ect the .foregoing recamnendation should it meet 
with your approval. 

~ ~•~---__.A___ 

· M,yron C. Cramer, 
Major General, 

The J~~-e Advocate General. 

3 Incls. 
Incl•.1 - Record of trial. 
Incl. 2 - nrt. ltr. for sig. 

ot Sec. or war. 
Incl. 3 - Form ot Executive 

action. · 

(Sentence confirmed but five years of confinement remitted. 
G.C.M.O. 290, 2 Oct 1943) . 



------

'.iAR DEPAP.TI.'EN'r 
. Anny Servi~e Forces 

In the Office of The · Judge Advocate General 
'ifashington, ~ C. 

(129) 

SPJGH I ... AUG \943CM 236801 

','\r:J 
'. )UNITED STATES FOURTH SERVICE. COlruAJID 

·) ARMY SERVICE FCRCES 
v. ) 

) Trial by o.c.u., convened 
Privates ROBERT o. S1JITH ) at Fort McClellan, Alabama, 
(33626768), CHARLES W. ) 8 and 9 June 1943. Each: 
SCOTT (32810874), PAUL H. ) Dishonorable discharge aad 
TRUIT'l' (33558730), and ) confinement for life. 
GEORGE W• \IBEKS, JR. ) Penitentiary. 
(33455630), all of Company ) 
B, First Training Battalion, ) 
First Regiment, Infantry Re ) 
placement Training Center. ) 

'.REVIEW by the BOARD OF REVm'f 
HILL, DR~ and LO'ITERHOO, Judge 'Advocates 

1. The Board of Review has examined the record of trial ill the case 
of the soldiers named above. 

. 
2. The accused were tried upon the following Charge and Speci.fica-

. ' tion. 

CHARGE: Violation of the 92nd Article of War. 

Specification: In that Privates Roberto. ·smith; Charles w. 
Scott, Paul H. Truitt, Georee w. Weeks, Jr., and, .(sfo) all o! 
Company B, First Training Battalion, First Regiment, In
fantry Replacement Training Center, Fort McClellan, 
Alabe.ma, did, at Fort. JZcClella.n, Alabama, on or about 
Eay 19, 1943, forcibly and feloniously, against her will, 
have carnal knowledge of Hrs. C?rrilue O'Neal. 

Each of them pleaded not guilty to and was· found guilty of the Charge 
and Specification.. Each was sentenced to dishonorable discharge, fo-r
feiture of all pay and allowances due or to become due and confine:mewt 
at hard labor for the term of his natural life. The reviewing authority, 
as to each accused, approved the sentence, designated the United States 
Penitentiary at Atlanta, Georgia as the place of confinement,.and for-
warded the record of trial f?r action under Article of War So!. · · 
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3. The evidence' for the· prosecution shows that at about 9:00 p.m., 
19 Ka.y 1943, at Fort McClellan, Alabama, Private Erskine O'Neal and 
his wife (both colored) went for a walk along a road back of the 
Colored Service Club. At a point about two hundred yards from the 
club six colored soldiers, the four accused named above and two others, 
"jumped" out of the woods bordering the road, one not on trial grabbed 
O'Neal and three, including accused vreeks, seized Mrs.·0 1Neal 8.lld 
pushed her off the· road into the woods. When 0 1Neal. broke away from . 
the soldier who vras holding him ari.d tried to go to the assistaJlce or . 
his wife, her~assailants threw stones at him and he threw stones back 
at them. Mrs. 01Neal screamed once as she was forced itjto the woods. 
Private O'Neal kept calling to her and she- answered one 'time "here I 
am~ but did not answer again. After. trying· without ·success to get , 
another soldier who was passing along the road to help him, O•Neal ra:a 
to the Stockade "hardly" a mile away, to summon the Military Police 
(R. 15-21, 30, 32-35). 

lirs. O'Neal tried to get away from her assailants· and begged 
them not to take her up into the woods but they heid her by the arms 
and 11 in the back" and just 11 carried11 her up there a~. She tried to 
hold on to a tree but they pulled her away from it and threw her to· 
the ground. She heard her hU.5band calling but vmen she a11S1ret-ed him. ac- · 
cused Scott, who l'!as standing right up close to her with a. stick about 
the size of a broomstick in his hand, said "If you answer him again, 
I kill you, God damn11 • She · did not call out again because she was 
"scared to11 • Then they held her on the groUJld, pulled off' her ~nts and 
took turns "using" her. At all times one or a~other of them held her 
hands back over her head and the one who was on top of her held.her legs 
up so that she could not get her ,feet on the ground. Each of her six 
assailan.ts including the four accused put his perrl.s iJ11Side her vagiJia 
and each of then had an emission. When they had finished ·with her. she 
jumped up, picked up her hat and pocketbook and r~n out of the woods. 
When she encountered Private Johnnie E. Owens, who was walking alo?Jg a 
path near the serrice club, Mrs. ·o,Neal ran up to him and cried out 
"Help me, help me, help me" but she was so nervous that it was about five 
minutes before she could talk coherently. · Then she told Private Owens 
that she had been raped. She said that one of her assailants had a stick 
and when accused Scott came walking along with a stick in his hand she 
said "There he 13, that is the one right there". Private Owens and Mrs. 
0'Neal then went over ~o the service club an,d at about the same time they 
~rrived her husband came up with. the 11M~Ps 11 (R. 35-44, 60-62). · 

At approximately twelve o'clock that night, in the presenoe'of 
·Military Police Sergeant Edward L. Jones, Hrs. 0 1Neal identified the four 
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accused and another soldier as five of her six attackers. She posi
tively identified all of the accused at the trial and her husband 
also, at that time, identified them as four of the nen who had come 
out or the woods and made away with his wife. On the night of 19 
1Ia_y the moon was shining brightly and even in the woods ·where it was 
somewhat darker thari on tl;le road, there was light enough for krs •. 

- O'Neal to see each or her assailants so as to recognize them again 
(R. 41, .53-56, 6!+, 85-88). 

The dress, step-ins and .stockings worn by .:.:rs. O'Neal at the 
time she was assaulted were received in evidence. One·of the stockings 

.and each of the other garments were torn (R. 38-40, Exs~ A, Band c).-
Captain Howard M. Rogers, I.:edical Corps, examined Krs. O'Neal 

at the station.hospital at about J:00 a.m. 6n 20 May 1943. He "dia a 
· vaginal .smear on her" and found some dead spermatozoa but no live ones. 
· He found no evidence of any physical ir.jury. In his opinion there had 

been sexual intercourse within "24 or 48 hours" prior to the examina-. 
tion. The vag:Lna~of Jlrs. O'?real was large "as evidence of previous 

· pregnancyff (R. 65-68). 

4. For the .defen~e l:lajor Thomas A. Sappington, 1:edical Corps, 
testified that at abouf 1:00 p.m. on 21 May 1943 he gave I.Jrs. O'Neal a 
complete physical examination and found no history or evidences of ruzy
injury whatsoever. Major Sappington stated, however, that with a negro, 
a dark skinned individual, it would be .more difficult to see bruises or 
contusions than with a white person (R. 72-74). · 

Eac~ of the accused elected to remain silent (R. 74). 

5. According to the undisputed evidence, as Priva.te 0 1I-Ieal and his 
wife (both colored) were walking along a road at Fort 1.:cClellan at 
nine o'clock one night, the accused and two other colored soldiers seized 
them, pus.11.ed i;rs. O•Neal into the woods bordering the roaci., and when 
Private OtNeal broke away, ~hrew rocks at him and prevented him from 
going to his wife's assistance. r.::rs. 0 1Neal was thrown to the ground. 
When her husband called to her and she answered him, accused Scott., viho 
was sta.."l.ding beside her holdint a stick, threatened to kill her if she 
answered. again. While her hands were held back above her head by ~ne or 
the other of her assailants, ea·ch of them in turn, including the four 
accused, had sexual intercourse with her, penetrated her vagina with his 
penis and had an emission. She tried to get away from them but was 
U1".a.ble to do so~ Her dress, step-ins, and one stocking were torn in her 
struggles Tdth .her attackers. As soon as they had released her she ran 
out. of the woods and com1)lained to the first passer-by she met that she 
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had been raped. It was a bright, moonlight night and she was able 
to see clear'ly the.men"ft'ho assaulted her. She.positively identified 
each of the accused about three hours after she was attacked and 
again identi'fied them at the trial. Private. O'Neal al.so identified 
accused at that time. · 

·It clearly appears that each of the accused had carnal . 
kl'lowledge. ·or 1:rs. O•Neal by actual physical force positively applied. 
She was induced to refrain from making outcry by a threat aeainst·her 
life. Apparently she did not su!fer any.serious physical injury as a 
result of her resistance, but the extent and character of the re
sistance required of a woman to -establish her lack of consent, depencs · 
upon the ci~cwnstances and the relative strength of the parties (52 C.J. 
1oi9-1020; 44 Am.Jti.r. 90.5-906) •. .J.lanifestly, 1:rs. 01Neal alone could' 
not combat six your~ able bc~1ed men with any hope of success an:d· 
further or more violent resistance on her part would have been futile. 
In the opinion of the Board the evidence is· legally suffident as to 
each of the accused, to support the findings of guilty of rape as 
alleged in the Specification of the Charge. · 

6. Privates \'iillia..'11 T. Cole and Ben Spear originally were named 
as acC".ised in the Specification of the Charge. A motion for a 
severance as· to Private Cole vtas granted prior to the entry of his plea 
(R. 5) and a like motion as to.Private Spear, interposed on behalf of 
the four accused named above in the ca~tion, was granted at the time 
the prose9ution rested its case (R. 71). The trial then proceeded as 
to these four only. · 

7. A letter,-dated 16 June 1943, directed to the "Commander & 
Chief of_Armed Service" and forwarded to The· Judge Advocate General, 
i'lritten by I,Irs. Co:i:.nie M~ Southerland, a sister of accused Truitt has 
been considered by the Board of Review. 

8. The Charge Sheet· shows that accused Scott is 19 years ~f age 
and that .he was inducted· on 19 :r'ebruary 1943; that accused Truitt is 19 
years of age and that he was inducted 20 February 1943; that accused 
He~ks is 21 ye8:'s oi ace and·· that he was inducted 26 February 1943; and 
that accused Sna.th is 19 y~ars of age (at the trial he stated that the 
Charge Sheet was inco~rect and that his true age was 17 years) and that 
he was inducted 26 February 1943. 

9. The court was legally constituted. No errors' injuriously af
fecting the substantial rights of any of the accused were committed 
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during the t~ia.l,. In the opinion of the Board of Review the record of 
trial is legally sufficient to support the findings of guil"ty and.the 
sentence as to each of ,the accused.. · A ~entence either of death or of 
imprisonment.for life is mandatory upon conviction of rape in viola
tion 'of Article of War 92. Confinement in a penitentiary is auth~rized 
by Article ~f War 42 for the offense.of rape, recog?rl,zed as an offense 
of a civil. nature and so punishable by penitentiary coi:ifinement by 
section 22~2801 of the District of Coltunbia Code, 

__,~~ ______,Judge li.o.vocate....··"""""---·---~--·--~--_._·_· 

-·-~--...,~---·_____,Judge Advocate-·-.---.-. 
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\i;Ul DEPAf?.T:-Ii:NT 
.\!'my Service Forces 

ln the Office of The Judge Advocate Ganerai (135)
';.ia.shinc;ton, n:c. 

SPJG,~ .2 l .JL'L 1943 
CI.I: 236807 

UNITE!J STATES ) XV COP.PS 
) 

' v. ) Trial by G.C.M., convened at 
) Camp Livingston, Louisiana, 

Captai.µ JOHN N. S..T-fORTll.""'Y · ) 12 tray 1943. Dismis33,l. 
(0-300656), 106th Cavalry ) 
(Mer.hn.nized). ) 

OPINION of the ::SOAJ'J) OP' !lEVIK'f 
TI.OlINJ)S, :IEPBUP.N and FREDERICK, Judge Ac.vacates. 

1. The.record of tr:ial in the case of the officer named above 
has been exa!'lined by the Boo.rd of' Review and the BO'l,rd submits this, 
its opinion, to The Judge .Advocate General •. 

2. The accused was tried upon the following Charges and Speci
fications: . 

CI:.~-qGE I: Viobtion of the 85th Article of \'iar • 

.'.3pecification l: (Finding of not guilty.) 

Specification 2: (Jinding of not guil~y.) 

Specification 3: In thJ.t Capt3.~~ John N. Shortley, 106th 
Cavalry (Mechanized) was, at Camp Livingston, Louisiana, 
on or about 0900 1 April 10, 1943, found Qr.unk ".'lhile on 
duty as Executive Officer, 2nd Squadron, 106th Cavalrl;r 
( Jechanized). · 

•\.DDTI'IONAL C}IAHGE: Violation of the 95th Article of War • 
(F:ind:ing of guilty disapproved by the 
revie1rlng authority.) 

Specification 1: ( Finding of zuilty disapproved by the 
reviewing authority.) · 

Specification 2: (Finding of ;;'.lilty disapproved by the 
reviewing authority.) 

Specification 3: (:!i'indinc of c;'-lilty disapproved by the 
review-in;; authority.) ·· 



Specification 4: (F':ind:ins of guilty disapproved by the 
revie'tring authority, ) 

Specification 5: (Finding of guilty disapproved by the 
revievnnt: authority.) 

He pleaded not 0uilty to all Charges and Specifications. He was found 
not guilty of Specifications 1 and 2 of Charge 1. !fo was found zuilty 
of Specification 3 of Charge I, and Charge I, and also 'or Specifica-· 
tions l, 2, 3, 4 and 5 of the Mditional Charge _with cer~:in excepted 
words, and Q1ilty of a violation of the 96th Article of rn,.r instead of 
the 95th Article of Yiar. No evidence of previous convictions was 
:introduced. IIe via:;; sentenced to be dismissed the service ;•ritr;.. a 
recommendation for clemency. The reviewing authority disapproved the 
findings of cu:iJ.ty of the Additional Chare;e and of all Specifications 
thereunder, approved the findines of [;11ilty of the ori:inal Charce 
and of.Specification 3 thereunder, approved the centence, did not con
cur :in. the recollll"endation for cle~ency, and forv:ard3J. the record of 
trial .for- action under Article o.f :·:a.r 48. 

3. In support of· Specification 3 of the oricmal Char;;e, the 
prosecution sho,1ed b:• competent evidence thc:.t on 10 April 191~3 the 
accused was on duty as Executive Officer, 2nd Squadron, 106th Cavalry, 
at Ca'llp Livin~ston, Lo11isiana. ~"bout 9:00 o'clock that mornine; Lt. 
Colonel John F. IIomfeld met the accused comin~ toward the squadron 
headquarters from the direction of the officer's l:itrine. ;fo noticed 
t,hat the accused was very unsteady in gait. !Ie acc1.1sed Cc.~t&in 
S.11ortley of bei.n.; drunk. The accused replied, "I don't know what you 
are referring to". The witness then directed accused to ro'!:.arn to his 
hut and rerr.3.in there until the ,titness came bacl: from the review that 
was being held that day~ He ·uas of the opinion that accused v1as drtmk 
but he wanted further proof. ':Jhen asked whether the accused ,,ra.s drunk 
the viitness co:tld not say ,7l}ether he was or was not drunk. The defi
nition of drunkeness as it a;,pears on page 160 of the !·.anual for Cotirts
lartial, ·1928, was read to the m.tneS"s, but he was still unable to 
say whether the accused was. OI' was not drunk (R. 31-.33). 

Colonel Homfeld, after leaving the acc'..lsed, ordered that a 
medical officer be sent to Captain S:i.ortley' s hut!l'.ent, primarily to· 
ascertain whether or not Captain Shortley was drunk. As a resti.lt of 
this order Captain Cleveland H. Pardue, Regir1ental Stlr.c;eon, ,Tent to 
Captain.Shortley's hutment en 10 April 1943 and took the accu~ed to 
the. hospital in 'an ambulmce to have a blood alchohol te~t made. 
Captain Pardue testified that in his opinion, when he saw c.apta.in 
S,.'1.ortley that morning, the latter was definitely under the influence 
of liquor. In his opinion he was drunk (R • .35). He· based these con
clusions upon the accused's lack of coordination, the way in which he 
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(137) 
spoke, his gait, and the odor of alcohol on his breath. 

r:e vm.s present that day '\':hen blood was taken-from the accused, 
for the purpose of ma.king an analysis. Subsequently-, he received a 

• report indicating that the blood removed from the accused at 9140 a. 
m., 10 ..\pril 1943 showed 2.5 rniligrams per cubic centimeters (Ex. B). 
The witness expressed his opinion that he believed that such an analysis 
Vias an indication of drunkenness •. He ad-m.tted that the test was not 
infallible as the capacity of the pers~ would have to be taken into 
consideration and that therefore it would be possible for an individual 
with _a great capacity to have blood containing 2.5 ~ c.c. and not be 
drunk (11. JL.-37). 

4. The accused having been advised of his rights elected to 
testif'y in his own behalf. With reference to Specification 3 of the 
original Charge·he admitted that he was the Executive Officer of the 
2nd Squadron (l1. CO). He recalled that an the morning of the proposed 
rev·ie'l'r, 10 .&.-.1.::,ril 1943,, Colonel Honfeld had ordered him to his hutment 
and shortly thereafter Oapt.ain Pardue visited him there. He accom
panied Captain Pardue to the Station Hospital where he, suh:rntted to a 
blood tc::rt. ::e admitted that the test showed. Z.5 c.c. He denied, 
however, that !:e was.drunk at th9.t ti.'ne (R. 88-89). He claimed that 
he was sober and thJ.t he had no faith in the blood ~"1.::.lysis test. ,.e 
offered to have anot:,er blood test taken a.t the time he was testifying 
,·Jhich mi:;ht shovr tr.at his blood still contained 2.5 c.c. He explained 
Colonel ·HoMfeld I s conceptioo of his stage;ering by the fact that he was 
half runnin3 -'.l.t t11.e ti"1e on his way to headquarters and the Colonel 
could lave mistaken his ,;ait as a stagger (R. 90). · 

5. DrlUlkenness is described :in the !!.a.nual for Courts-Mirtial, 
192e, par. 145, p. 160, as 11any intoxication which is sufficient 
sensibly to inpair· the rational and full exercise of the mental and 
physical faculties". · ' 

• On such an issue evidence is admissible not.only of the con-
duct and demeanor of the accused, but also the opinion of a witness. -. 

Colonel Honfeld was of the opinion that the accused was drunk 
on duty en the morning tof 10 April 1943 because of his unsteady gait. 
He ':":as not sure of his own opinion and therefore would not definitely 
state· that the accused vns drunk. Acting upon his belief he did that 
w11.tch rias the wisest thing under the circumstances •. He ordered the 
acc,.'.sed to be e::aJr_ined by a medical officer. Captain Pardue was the 
regiment:al surgeon. It must be assu.11ed that as such he had had a 
medic1l trainin;:'. and therefore was experienced in determ.jning the con
dition of an inctj_iridual. He oh::;erved the accused that m.ornin;; for the 
very p'..lrpose of a scertain:in3 his ccndition wj_th reference ·to sobriety•. 
He was emphatically of the. opinion that accused was drlUlk and gave a 
descriDtion of the f·::ds upon '\'rhich lte based this c cnclusion. In ,this 
he was· corrohcr~t~d by the blood test elven the accused. 
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The blood test report vra.s not pro:;erly admitted in evidence 
as it constituted hearsay evidence when offered. Havrever, this error 
did· not affect the substantial rights -of the accused ·because the 
accused h:imself admitted the test showed 2.5 c.c. 'sand the evidence 
of dri.mkenness was clearly ·proven by the testimony of the two wit:.. 
nesses without the blood analysis. 

The only evidence in contradiction was the testimony of the 
accused· denying his drunkenness. 

The court has accepted as true the opinj_on of Captain Pardue 
supported by the belief of Colonel Homfeld and the blood test analysis. 
This evidence is ample to support the finding of guilty of this ~ffense. 
The weight of the evidenc~ favors that conclusion. 

It was·not disputed that the accused was on duty when he VTas 
found in the ca11:Ution d(:rncribed. He ms the Ex:ecutdve Officer of the 
Second Squadron. In tir.i.e qi' war under the cil·cumstances the accused 
rray prOJ)erly be considered as continuously on duty within the meaning 
of Article of '.1ar 85: C}f 222739; 230201, ~ir.c.!!. par. 145, p. 160. 
'l'he finding of guilty of the offense charged is therefore supported 
by t'l-\e evidence. 

6. To the sentence of dismissal the court added. "with a recom
mendation of cle:nency11 • Six r.ier1bers .o:. the court of seven recommended 
tho. t clemency be c~rtended by conunutation to a sentence not mcluding 
dism.i.ssal because of the accused's satisfactory record. Colonel Hiram 
~. 'fattle certified to the excellent, efficient and sa.tisfac_tory manner 
m which the accusect performed his military duties as Assistant 5-4 
of the Cavalry School, Fort P.iley, !'°,£.nsa.s, from October 1942 to 22. 
Jan"'.13.ry 1943. To the contrary there was attached to the .reView of the 
staff judse advocate· a reprim'Uld imposed by ~jor General Wade H. 
Haislip l~pon the accused under Article of ·Har 104 for the alleged · 
offense on 15 lay 1943 of failmg to. be present to perform a·nulitary 
duty spectfica.lly ordered, and, instead, being found in bad asleep -~d 
in a h:i.rhly intoxicated condition, and thereafter havine; lied about . · 
his ,.'hereabouts. The accused by mdorsement acknowledged the punish
m'3nt and elected to take no appeal. The reviewing auth.ority did not. 
concur in the recommendation of clemency. 

7. \Var DeriartJIMmt records show accused to.. ba 32 ~7!t:r·of ~ge..
He attended high school and graduated from .the New Me,ci.co Military, 
Institute. Upon completion of R.O.T.C. training he was'appoi?lted,a. 
Decond lieutenant, Cavalry Reserve, en 12 September 1932•. H.s a:, 
on active duty with the Civilian Conservation Corps from 15. September · 
1933 to 14 March 1936, both dates inclusive, and from 8: April 1936 to 
18 :_ay 19.36. He was )rom?ted to first lieutenant, Cavalry Reser~, 
on 7 June 1937; was ordered to active duty on 21 October 1940, and 
promoted to ca;_J~in, Cavalry Reserve, on 8 November 1941! 
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8. The court was legalJ.Jr constitutd. No errors injc1riously 

affecting-the substantial rights of' the ar.r.:::.sed 1'.rerG co:mnitted 
d1.lI'ing the• trial. In the opinion of the Board of :iteview, the record 
of trial is lec1:11y sufficient to support the f'indincs and sentence, 

.and to warrant confirnation th3reof. Dismissal is mandatory'" upon 
·conviction of a viol~tion. of Article of Viar G • 

c:::::j:::=s··~;;:·~~·~1:--L.1.~f)f';f~~~' Ju.d:~8 idvocate • 

. . 

- 5 -

http:legalJ.Jr


(140) 1st Ind. 

War Department.,· J.A.G.o • .,7- AUG 1943 - To the Secretary: ..o.t war.,· 

l. Herewith transmitted for the action· of the President·are the· 
record of trial and the opinion of the Boa.rd of Review in the case of 
Captain John N. Shortley (0-.300656), 106th cavalry {Mechanized)~ 

2. I concur in the opinion of the Board o:£ Review that the.record. 
of trial is legally sui'ficient to support the findings as approved. by ·· 
the reviewing authority and the sentence and to warrant Confimatian ,, ·· · . 
o£ the sentence. I recornmend that the sentence be confirJned and carried. . . . .. ., . 

· . into execution. 

3. Consideration has been given to the recoI!lllendation for clemency 
signed by six of the seven members of the court requesting commutation · 
to a sentence not including dismissal because of accused's satisfactory 
previous record, and to a letter of recommendation signed by Colonel 
Hiram E. Tuttle., Commanding Officer of the Cavalry School., Fort Ril.ey, 
Kansas, where accused served as Assistant S-4 from a.bout l October 1942 
to 22 January 194.3. Subsequent to the trial in the instant case a 
reprimand by Major General Wade H. Haislip was imposed upon the accused.· 
under Article cf \'iar 104 for being drunk il'.l bed on 15 May~ 1943, instead 
of performing his military duties. In the reprimand Gene:t'.al Haislip 
char;~d that, · 

•Repeatediy you have disgraced and degraded yourself' 
in the eyes of those who have come into contact with you 
and whose patience·and·tolerance you at last exhausted, but 
this instance, following closely upon your trial by General 
Court-Mart;ial., demonstrates clearly that you,are morally un
fit to associate with officers and Gentlemen or to commanci 
troops.• 

In view of this circum~tance I do. not concur in the .clemency ·re_commandation. 

4. Inclosed are a draft of a letter for the signature of the Under · 
Secretary of war, transmitting the record to the President for his aotioz;i, 
and a form of Executive action designed to carry into effect the reoaa,.; 
mendation hereinabove maae, should such action meet with approval.~ ·. 

~ ~ .~o._..,·~. - .. 

Myron c. Cramer, . · 
Major General., 

3 Incls. . The Judge.Advocate General. 
1 - Record of trial 
2 - Draft ltr. sig. USW 
3 - Form of action 

(Se.ntence confirmed rut execution suspended. G.C.>4.0. 269, z, Sep 194.'.3) 
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YaR DEPARTMENi' 
Arrrry Service Forces 

In the Office of The Judge Advocate General 
Washington,D.C. 

/\j. [) ' (141) 

SPJGH 9 AUG \943 
CM 236819 

UNITED STATES ) NINTH SERVICE CWMAND 
) ARMY smVICE FORCES 

Te ) 
) Trial by G.C.Y., convened 

Second Lieutenant GIIE - ) at Preeidio of San 
SOI.ANDER {0-1577869), ) Francisco, Califonrl.a, 7 
Quartermaster COt"ps. ) June 1943• Diamissal. 

OPINION of the BamD OF REVJ»Y 
HILL, DRIVm and LCJ.rl'ERHOO, Judge Advocates 

· 1. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this., its opinion., to The 
Judge Advocate General. 

2. The accused waa tried upoo 'the follorlng Charges and Speciti
cationsa 

CHARGE Ii Violation of the 95th Article of War. 

Specification la In that Second Lieutenant Gile Solander, 
Quartermaster Corps, Station Complement, did., at Camp 
Livingston, Louisiana., on or about; October 7, 1942, with 
intent to deceive Major John R. Tindall, Infantry, Camp 
Inspector, Camp Lirlngston., Louisiana., officialq state 
to the said Major John R. Tindall that the said Second 
Lieutenant Gile Solander was not the husband of Winii'red 
H. Soland.er, that he had never lived ld.th Winifred H. 
Soland.er, that he was not the father of her child Stan.i'ord 
Dwight Solander, that a half brother of the said.Second 
Lieut;enant Gile Soland.er by the name o1 .A.rt.bur Gile 
Soland.er existed., that Winifred H. Solander was the wif'e 
of his half brother .Arthur Gile Solander, that the said 
Second Lieutenant Gile Solander had left tha United 

. States the latter part of August, 19.34, and did not return 
to the United States until July, 193S, and that the said 
Second Lieutenant Gile Bolander was .not Arthur Gile 
Solandsr, 'Which statement;s were kn01m b,- the said Second 
Lieutenant Gile Solander to be untrue 1n that the said 
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Seccnd Lieutenant Gile Solander was the husband of 
Winifred H. Solander, in that he had lived with 
Winifred H. Solander, in that he is the father of her 

' child Stanford Dwight Solander, in that no half brother 
of the said Second Lieutenant Gile Solander by the 
name of Arthur Gile Selander ever existed, in that 
Winifred H. Selander was not the wife of a half brother 
of the said Second Lieutenant Gile Solander, in that the 
said Second Lieutenant Gile Solander did not; leave the 
United States the latter part of .August, 1934, and re
main absent from the United States until July, 1935, 
and in that the said Second :Lieutenant Gile ·solander is 
the· same person as Arthur Gile Solander. 

Specification 2: In that Second Lieutenant Gile Solander, 
Quartermaster Corps, Station Complement, did, without 
due cause, at Camp Lee, Virginia, Fort Sam Houston, Texas, 
and Camp Livingston, Louisiana, from on and about August, 
1942,to on or about March, 1943, dishonorably fail and 
neglect to provide for the support of his minor child, 
Stanford Dwight Solander. 

Specification 3: In that Second :Lieutenant Gile Sola.nder, 
Quartermaster Corps, Station Complement, did, without due 
cause, at Camp Lee, Virginia., Fort Sam Houston, Texas, and 
C~p Livingston, Louisiana, from on or about August, 1942, 
to en or about March, 1943, dishonorably fail and neglect 
to "f}AY" to Winifred Frances Solander the sum of Fifteen and 
No/100 ($15.00) Dollars per month as and for the support of 
-the mi.nor child of Winifred Frances Sola.oder and the said· 
Second Lie~enant Gile Solander, to-wit, Stanford Drlght 
Solander, llhi.ch sums the said Second Lieutenant Gile Selander 
was ordered to pay by- valid decree dated November 22, 1940, 
rendered by- a court of competent jurisdiction in the case of 
Winifred Frances Selander, Plaintiff, versus Arthur Gile 
Solander, ·rerendant, same being Cause No. 149852 in the Su
perior Court of the State of California, in and for the County 
o£ ilameda, California. 

CHARGE IIz Violation of the 96th Article of warz 

Specification lz In that Second Lieutenant. Gile Solander, 
Quartermaster Corps, Station Canplement, then Staff Sergeant, 
Canpa:ny L, 29th Quartermaster Regiment, did, without due 
cause., at Fort Mason, Californi.a, Cs.mp )(urray, Washington, 
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Fort Richardson, Alaska, and Camp Lee, Vireinia, from.on 
or about June, 19.41, to on or about August, 1942, wrong• 
fully and dishonorably fail and neglect to provide for 
the support of his minor child, Stanford Dwight Selander. 

Specification 2: In that Second Lieutenant Gile Selander, 
Quartermaster Corps, Station Complement, then Starr 
Sergeant, Company L, 29th Quartermaster Regiment, did, 
without due cacse, at Fort Mason, California, Camp Murray, 
Washington, Fort Richardson, Alas1'..a, and Ca.nip Lee, Virginia, 
from on or about June, 19.41, to on or about August, 1942, 
wrongfully and dishonorably refuse and fail to pay to 
Winifred Frances Selander the sum of Fifteen and no/100 
($15.00) Dollars per month as and for the support of the 
minor child of Winifred Frances Selander and the said 
Second Lieutenant Gile Solander, to-wit, Stanford Dwight 
Selander, which sums the said Second Lieutenant Gile 
Selander was ordered to pay by valid decree dated November 
22, 1940, rendered by a· court of competent jurisdiction 
in the case of Winifred Frances Selander, Plaintiff, versus 
Arthur Gile Selander, Defendant, same being Cause No. 
149852 in the Superior Court of the State of California, in 
and for the County of Alameda, California. 

He pleaded not guilty to all the Charges and Specifications. He was 
found guilty of Specification 1, Charge I, except the words·"in that 
no half brother of the said Second Lieutenant Gile Selander by the name 
of Arthur Gile Solander ever existed, in that Winifred H. Selander was 
not the wife of a half brother of the said Second Lieutenant Gile 
Selander"; guilty of Specification 1, Charge II, except the words 
"June, 19.41•, substituting therefor the words "January, 1942"; and 
guilty of all.other Specifications and all Charges. He was sentenced 
to be dismissed the service. The revie1'ting authority approved only 
so much of the finding of guilty of Specification 2, Charge II, as 
involves a finding of guilty of the offense charged for the period from 
on or about January 1942 to on or about August 1942, approved the sen
tence, and forwarded the record of trial for action under Article of 
War 1,,8. 

3. The evidence for the prosecution is substantially as follows: 

Winifred Frances Hackett Selander, then Miss Hackett, met 
the accused in California in July of 1934. His full name was Arthur 
Gile Solander, but he generally went by the name· of Gile Solander and 
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:was occasionally called Walter Sol.antler. She saw him frequently 
beginning in August 1934, and they were married in San Francisco on 24 
December 1934. Before their marriage, accused lived in a boarding 
housa at 1328 Pierce Street. After their marriage they lived there . 
as hllli°band and wife until July 1935. During this period, accused 
worked for Swift & Company and others. In ·June 1935, he suffered a 
leg injury in a motorcycle accident,.llhich left a deep scar on the 
inside o! his right calf. He was confined to his bed at home for a 
month or six weeks and then used crutches for some little time. In 
late July or early August 1935, accused told his w.lfe he was going to 
Nicaragua to work for the United Fruit Company. He was gone approxi
mately six weeks and when he returned stated that he had been in San 
Francisco all o! the time. · Later accused told her that. during the 
period of his absence he had reenlisted in the army as a single ma."l. 
On 8 October 1935, accused left for China. On 21 December 1935, a 
child was born to Yrs. Selander and the accused. During the absence of 
accused in China, his wife received quite a number of letters from him, 
and when the baby was born, she notified him of the fact by cablegram. 
In cne letter, accused stated that he could hardly believe that he was 
a father, and that he wished his wife to obtain fingerprints and foot
prints of the baby and herself and send them to him. This was done, 
and subsequently accused returned them to his -wife with her letters. 
She received no help or assistance from accused during the time he was 
in China, but he did not then deny that he was her husband or the father 
of her child. In January 1938, Mrs. Selander obtained an interlocutory 
decree of divorce from the accused. In June 1938, she learned that 
he had returned to the United States, and on inquiry at Fort McDowell 
in San Francisco was informed that he had been transferred to Fort 
George Wright, Washington•. In January 1939, she took the child and 

· went to see what arrangements accused would make to support, it. Accused 
met them at the train in Spokane and all three went to the home of 
the mother of Mrs. Solander at Opportunity, where they spent the night. 
Accused then returned to his station, but Mrs. Solander remained with 
her mother for a visit, and saw accused a number of times in Spokane. 
He asked her not to go. through m.th th~ divorce proceeding -which had 

. been canmenced. In April J.939, accused went to San Francisco, and had 
dinner with Mrs. Selander at different times at the house where she 
was living. Between February 1939 and October 1940, accused paid Mrs~ 
Solander $40 to reimburse her for·the money she had spent for railroad 
fare and not over $40. tc,,rard the maintenance of the child. In M~ 
1939 or May 1940, Mrs. Selander obtained a final decree of divorce and 
custody of the child. Meanwhile accused had reenlisted, and on 22 
November 1940, · after service on accused of an order to show cause, the 
decree was amended to require accused to pay Mrs. Selander the sum of 
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$15.00 per lllOllth for the support of their minor child, stan!ord Drlght 
Solander. When the order was served on accused at Fort MatJon, in 
Mrs. Solander's presence, he refused to accept it, because as he 
stated, it was addressed to Arthur Gile Soland.er and his name was 
Gile Solander. This was the first time he had denied in the presence 
of Mrs. Solander that he was her husband. Accused complied with the 
amended decree by making payments of $15 each fran December 19~0 
through July 1941. In November 1941, Mrs. Selander received another 
payment of $15.00 from accused, who was then in Alaska; That was 
th~ last payment which he made. Accused was ambidextrous. He never 
mentioned to Mrs. Solander that he had a half-brother. The child'• 
resemblance to accused was unmistakable (R. 10-27, Jl; Ex. 4) • · 

Miss Bell& Walters and Winifred Hackett were employed in 1934 
at the Federal Land Bank 1n Qalcland, California. Miss Walters was 
introduced to the accused by Miss Hackett and saw him •an:, number of 
times" when he came to see Miss Hackett. Miss Walters saw the marriage 
license showing accused and Miss Hackett were married on 24 December 
1934. She saw them a dozen times between December 19.34 and the fall 
of 1935, while they were living together as husband and 1'1ife on Pierce 
street, San Francisco. A boy, stanford, was bom to Mrs. Solander 
and the accuaed in December 1935, about three months after accused 
had left for China. Miss Walters had frequently seen the child who bore 
a very decided resemblance to accused (R• .31-.36). 

Mrs. Larissa ~appel had a boarding house at 1328 Pierce Street. 
The accused looked very much like the man "Walter" Solander who had 
lived in her house as a bachelor in 19.34, had then married, and had 
lived there with his wife for some months. While she was in New York 
"Walter• Solander had an accident to his leg, and had a crutch which 
was still in her house. The Solanders had moved aw133 before ·she re
turned fro~ New York, but in August 1935, -Walter" Solander came to 
her home, and said that he had found a job on SCll18 kind of ship going to 
China. That was the last time Mrs. Kappel eaw him (R • .36-)8). 

Mrs. Clara Dorcas Hackett identified the accused as the husband, 
now divorced, of he.r daughter Winifred Solander. Coe night in November 
1938, when accused had come to her house in Opportunity, Washington, 
she asked him 1mY he had •run out on• her daughter and he stated that he 
thought she would be better off without him. In January, her daughter 
and accused and their little boy stayed all night at her house. The 
child bore a very great resemblance to the accused (R. 38-42). 

It was stipulated that Major John R. Tindall, if called as a 
witness, would testify that on or about 7 October 1942, at Camp 
Livingston, Louisiana, the accused officially stated ,to him that the 
accused was not. the husband of Winifred H. Solander, that he had never 
lived with her and was not the father of her child, Stanford Dwight 
Sol.antler, that a person alleging himself to be a halt-brother of ac
cused, using the name of Arthur Gile Solander existed, that Winifred H. 

-5-

http:Soland.er


(146) 
Selander was the wife of the alleged Arthur Gile Soland.er, that ac
cused had left the United States in late August 1934 and did not 
return until July 193.5, and that the accused is not Arthur Gile 
Selander {R. 9-10; Elc. 1). · 

4. For the defense, Fred Russell Brown, a saloon keeper, testified 
that he had known accused since June 1939, but knew only his last name; 
that accused visited his saloon quite often with 11 the rest of the boys"; 
that he never smr accused with a woman; that the accused was talked 
about only as a good fellow; that his reputation for honesty and 
integrity was "above reproach"; that accused had always repaid money 
borrowed from him; and that he trusted accused (R. 43-4.5). 

The accused testified that he was born in Sacramento, 
California, the son of Arthur Wesley Selander and Nellie Selander, both 
now deceased. He did not recall ever seeing either parent, although 
he had some correspondence with his mother up to about 1935, at which 
time he gave her address as Harbin, Manchukuo. Accused was a pro
fessional soldier and had been in the United States Arrrr,- almost con
tinuously since 1934 except for the period from 26 June 1934 to l August 
193S, when he spent about eleven months in Manchuria. At Mukden in 
ll.arch of 1935, he was called for questioning as a foreigner, and in 
attempting to escape received a bayonet wound in the right leg. .In 
July or August 1934, accused met a man on the street in San Francisco, 
named Arthur Gile Selander, who claimed to be a son of the father of 
accused. A few .days later accused was invited by Arthur Gile Soland.er 
to the board\ng house at 1328 Pierce Street where the latter and 
Winifred Hackett Selander were living, as husband and wife, and was 
introduced to her. Accused saw them "fairlytt frequently after that. 
The last time he saw Arthur Gile Selander was in July 193.5, or the 10th 
or 11th of August 1935. On cross-examination he stated that he knew 
Arthur Gile Solander, "Two months, or less". On l August 1935, accused 
reenlisted in the Army and on 8 October 1935 sailed with a casual de
tachment for China. He remained in China for three years and during 
that time corresponded "With Winifred Selander and se.nt her money, but he 
did not ask for -fingerprints and footprints of the child. In one letter 
to.accused, Mrs. Selander said she had been deserted. On his return to 
the United States in 1938, accused attempted to call on Mrs. Solander 
and while he was stationed at Fort wright, -Washington, Mrs. Selander 
came to see him, "apparently" to gain in.formation about her husband. 
She ~s accompanied by a child, but accused did not meet her at the train 
and did not call at the home of her mother. He •probably" gave h 
$60 between 10 and 20 April 1939 . er 
Mrs S 1 d £ • Accused also contributed money to 

• o an er or the alleviation of domestic contingencies and the support 
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at her child at ;arious times between 1 August 1940 and January 1942, 
but he made .no p&Jment a.t'ter January- 1942. He was never employed b7 
Swif't and Company. He never worked in arr:, civilian capacity-. He was 
not married to Winif'red Hackett Solander, did not live with her and 
,ras ·not the father of her child. He neYer lived or boarded at 1)28 
Pierce Street, and did not know Mrs. Larissa Kappel. He never was 1n 
Opportunity-, Washington and could not recall having seen Mrs. Hackett, 
the mother or Mrs. Solander, at any time before the tri9+. He did 
recall Miss Walters as one at the ladies to whom he was introduced b;r 
"Miss Hackett Sol.a.nder" with the words •This is mr husband•. He dis
continued calling upon Winifred Solander after she had imroduced him 
to. a houseful. or people 1n Oakland as •My husband, Arthur•. When 
asked whether he had denied to those present that; he was her huaband, 
he answered that he had objected to it and that the objection was made 
to Winifred Solander. In answer to questions concerning the reasons 
for bis payments to Yrs. Solander, he stated that "I got a song and dance 
about the lady' peeding assistance", "I had been more or less advised it would 
be a good way- to keep 'lf1Y' nose clean until something went one wa:, or the 
other" and that he had been inforpied that he could ~e reduced in rank if he 
did not make the payments. In connection with his statements to Major 
Tindall, which -..ere substantially true to the best of his knowledge and 
belief, accused testified that Lieutenant Fink advised him at the time 
that scything he said might be used against him, and tmt he was aware of 
the fact and that "an;r statement an officer makes is an official state
ment". Accused was told by Major Tindall that if he were guilty- it would 
be advisabl~ to make a confession to his commanding officer, but accused 
did not do so, and there were no threats, intimidation, or coercion by 
?lajor Tindall or the investigating officer. Notice of a decree or divorce 
or a summons against Arthur Gile Soland.er was handed to accused while he 
was stationed at Fort Mason, California 1n 19.39, but accused did not appear 
in court because the. SUllllllons was addressed to .Arthur Gile Solander. Ac
cused married .Marie Olmstead _17 J~ 1941 while stationed at Fort Mason, 
and a daughter was born or that marriage (R. 46-.52, .54-59, 61, 63-64,
67-76). 

5. !• ·The evidence !or the proeecution, that accused was the husband 
of Winifred Hackett Soland.er and the father of' her child, waa flatly 
contradicted by accused. ){rs. Soland.er, Mrs. Hackett and Miss W&lters 
definitely' identified accused as the husband of Mrs. Solander and testified 
that her child c1oseJ.T· resembled hill. Accused admitted that Winifred 
S0l1.M.er introduced· him to friends as "llY' husband, Arthur", yet he neither 
denied the fact o'f the marriage to them, nor., apparently', protested against 
being called •Arthur". Accused also admitted that he contributed mone7 
to Mrs. Solander over a period of years and that he did not discontinue the 
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payments until the end of 1941, after his marriage to Marie Olmstead. 
Accused claimed th a t he met Arthur Gile Selander in July 1934, was 
introduced by him to Mrs. Selander, saw the couple quite frequently 
after that, was in Manchuria for eleven months during the period !rom 
July 1934 to July 1935, last saw Arthur Gile Selander in July or 
August 1935 and knew Arthur Gile Selander for two months or less. 

In the opinion of the Board of Review the evidence estab
lishes beyond aey reasonable doubt that the accused was the husband 
of Winifred H. _Selander and that Stanford Dwight Sol&nder was their 
child; that the statement made by accused to Major Timall was untrue 
and known by accused to be untrue (Spec. 1, Chg. I); that he dis- . 
honorably failed and neglected to pay from about August 1942 to about 
March 1943, $15 per month for the support of his minor child under the 
decree of the court (Spec. 3, Chg. I); that he dishonorably failed and 
neglected to provide £or the support of his minor child ~rem about. 
August 1942 to about 1 March 1943 (Spec. 2, Chg. I); that as an enlisted 
man he wrongfully and dishonorably failed and neglected to pay, from 
about January 1942 to about August 1942, $15 per month tor the· support 
of his minor child under the decree of the court {Spec. 21 Chg. II); 
and that he wrongfully and dishonorably £ailed and ·neglected to provide 
for the support of his minor child from about January 1942 to about, 
August 1942 (Spec. 1, Chg. II). . 

b. The offenses alleged in Charge II were committed ,mile ac
cused was-an enlisted man and prior to his acceptance of a commission 
on 14 August 1942. An enlisted man who accepts a commission does not 
lose his military status, and jurisdiction for an offense committed 
while an enlisted man does not terminate upon acceptance of a commission 
(CM 121586; Dig. Ops. JAG 1912-40, sec. 369(3)). 

c. Specifications 1 and 2, Charge II, allege different 
aspects o1 a single offense, failure to support his minor child during 
the period from about January 1942 to about August 1942, the first based 

, upon his general obligation and the second under the decree of the court. 
Specifications 2 and 3, Charge I, likewise allege different aspects a! 
a single offense, failure to support his minor child during the period 
from about August 1942 to about March 1943, Specification 2 based upcn 
his general obligation- and Specification 3 under the decree of the 
court. With respect to punishment the two Specifications under each 
Charge should respectively be considered as a single offense and the 
four Specifications may well be considered as a single of.t'ense covering 
the-entire period. 
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6. The three Specifications, Charge I, are alleged in violation 
of the 95th Article of war. 

As to Speci.tication l, the making of a false official state
ment to a superior officer is cited by Winthrop as an instance of 
conduct unbecoming an officer and a gentleman and cognizable under the 
61st (95th) Article of War (Winthrop's Military Law and Precedents, 
Reprint, P• 713). . 

With respect to Speci.tications 2 and 3, Charge I, the evidence 
shows no circumstances other than that accused tailed to pay for the 
support of his child during the periods alleged. A failure to support 
his child and a .failure to make payments for that purpose under a decree 
for alimony are both cognizable un::ier the ~6th Article o.f War (Dig. 
Ops. JAG 1912-40., sec. 454 (48)). The rec<;>rd of trial is legal]J' suffi
cient as to,Specifications 2 and 3, Charge I, to support only so much 
o.f the findings of guilty as involve findings of guilty in violation of 
Art;cle of War 96. 

7. Consideration has been given to a letter addressed to The Judge 
Advocate General, dated 8 June 1943, by Mrs. Winifred H'. Solander, ex
wife of accused, requesting· clemency and his retention in the service. 

8. The accused is 33 years of age. The records of the Office of 
The Adjutant General show his service as foll01Ys: Enlisted service 23 June 
1926., to· 26 June 1934, and from 1 August 1935; appointed temporary 
seccnd lieutenant., Army of the United States, from Oi'!'icer Candidate 
School, and active duty 14 August 1942. 

9. The court was legally constituted. No errors injuriously af
fecting the s-a'ostantial rights of the accused were committed during the 
trial. The Board of Review is of the opinion that the record ot trial is 
'legally sufficient to support only so much of the findings o£ guilty of 
Speci.ficatioru, 2 and 3, Charge I, as involve findings. of guilty in viola
tion o.f the 96th Article of WarJ legally" 8Ufficient to BUpPort the f'ind
il'lgs of guilty of Specification 1, Charge I, and of Charge IJ legally 
sutticient to support the finding of guilty of Spec:ification 1, Charge II 

. and. of the approved finding of guilty o.f Specification 2, Charge n, and ot 
Charge II; and legally sutficient to support the sentence and to warrant 
con!irmation of the sentence. Dismissal is authorized upon conviction o.f 
a violation of the 96th Article of War and mandato:ry upon conviction of a 
violation of the 95th Article o.f War. 
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1st Ind. 
1 l A\JG \943 

War Department, J.A.G.o., - To the Secretary of War• 

. 1. Herewith transmitted for the action of the .President are 
the record of trial and.opinion o:f the Board of Review in the case 
of Second·Lieutenant Gile Solander (0-15778($), Quartermaster Corps. 

2. I concur in the opinion of the Board of Review-that the 
record of trial is legally sufficient to support only so much or the 
findings or guilty or Specifications 2 and J, Charge I, as ·involve 
findings o~ guilty in violation of the 96th Article of War, legally 
sufficient to support the findings of guilty of all other Specifica-· 
tions and Charges and the sentence and to warrant confirmation of the 
sentence. 

The accused made with intent to deceive a false official · 
statement to the camp inspector involving his marital status {Spec. 1, 
Chg. I), dishonorably neglected to provide for the support of his minor. 
child from about August 1942 to about·:March 1943 {Spec. 2, Chg. I) and 
to pay $15 per month for. the same period for the support of the child 
under a court decree {Spec. J, Chg. I), while an enlisteq. man had failed 
to provide for the support of his child from about January 1942 to 
August 1942 (Spec. 1, Chg. II) and to pay $15 per month for the support 
of the child for the same period under a court decree (Spec. 2, Chg. II). 

I recommend that only so much or the findings or guilty of 
Specifications 2 and J, Charge I, be approved as involve findings of 
guilty in violation or the 96th Article of War and that the sentence to 
dismissal be confirmed and carried into execution. 

J. Inclosed herewith are the draft of a letter for- the signature 
· of the Under Secretary. of-War, transmitting the record to the President 
for his action and a form of Executive action carrying into effect the 
recommendation ma.de above. 

.--~ ·.·. 

Myron C. Cramer, 
Major General, 

J Incls. The Judge Advocate.General. 
Incl.1-Record of trial. 
Incl.2-Dft. ltr. for sig. 

Under Sec. of War. 
Incl.3-Form of action-. ----

(On~ so much of findings of guilty of Specifications 2 and J, Charge I, 
approved as involve findings of guilty in violation of the 96th Article 
of lfsr. Rentence confi:nned. a.c.v.o. 253, 21 Sep 1943) 



UAR DEPABTMENT 
Arrry Service Foroes 

In the Office of The Judge Advooate General 
hashington, D. C. 

(~Sl) 
SPJGK 
CM..236865 20 AUG 1943 

UNITED STATES ) 20'.l'H ARMORED DIVISION 
) 

v. ) Trial by G.c.t:., convened, at 
) Camp Campbell, Kentucky, 11, 

Second Lieutenant VHLLIA1S ) 15 June 1943. Dismissal. 
E. ROBERSON (0-1016985), ) 
Infantry•. ) 

OPU:ION of the BOA:.'ID OF REVIEVf 
LYON, HILL and ANDREWS, Judge Advocates 

1. The record of trial in the case of the officer named above 
has been examined by the Boa.rd of Neview and.the Boa.rd submits this, 
its opinion, to The Judge Advocate General. 

2. Accused was tried upon the follovring Charg~s and Specifica
tions: 

CHARGE: Violation of the 85th Article of War. 

Specification: In that Second Lieutenant WILLIAM E•. 
HOBI'..'RSOI{, ReGinenta.l Headquarters Company, 48oth 
.Arnored Infantry Regiment, was, at Camp Campbell, 
ICy., on or about May 21, 1943, found drunk while 
on duty as officer in charge of a group of trainees. 

ADDITIONAL CHARGE I: Violation of the 61st Article of War. 

Specificationa In that Second Lieutenant William E. 
Roberson, Regimental Headquarters Company, 480tn 
Armored Infantry Regiment, did, at Ca.mp Ca.mpbell, 
Kentucky, on or about 1Ia.y 21, 1943, without proper 
leave, go from the properly appointed place for 
duty as officer in charge of a group of trainees, 
after having repaired to said place and been 
entrusted with said duty by superior authority. 

ADDITIONAL CHARGE II: Violation of the 96th Article of Wa.r. 

Specification: In that Second Lieutenant William E. 
Roberson, Regimental Headquarters Company, 480th 



(152) Armored Infantry Regiment, did, at Camp Campbell, 
Kentucky, on or about Aay 21, 1943, without proper 
leave, wrongfully use a government vehicle, to wit 
a ha.lf track car, for hia priTate purpose. 

He pleaded not guilty to 8.11d was found guilty of the Charges and Specifi
cations. No evidence of previous convictiona was introduced. He was sen
tenced to dismissal. The reviewing authority approved the sentence and. 
forwarded the record of trial for action under Article of Ws.r 48. 

3. On 21 May 1943, accused was in charge of a group of trainees•. 
In tha.t duty he was under the connand of Captain James B. Dunlap, 480th ' 

· Armored Infantry Regiment. He was to supervise the day's training of 
his group at the 37 mm range, and his duties included assembling the men 
at the point of departure, looking after them during the day.keeping 
records and field data cards, seeing that the men were properly fed, and 
getting them back to ca.mp at the end of the day's training. The men were 
ta.ken to the range in 11halftracks" (R. 10-13, 30, 31, 34, 35). The detail 
left ca.mp for the range at about 8 a.m. It was a hot day. Accused rode 
in a halftrack driven by Private First Class James E. 1fulford, Service 
Company, 480th Armored Infantry Regiment. On the way to the range, Mulford 
noticed nothing unusual about the behavior of accuse~. However, shortly 
before the arrival at the range, accused took a drink from a pint bottle 
which he had in his possession. Mulford said that it looked like a whiskey 
oottle but that he did not know that it was (R. 15, 19, 28, 35). 

In accordance with the customary routine, Captain Dunlap left the 
traini4g area during the early part of the morning, and returned to canp 
tccbtain water and the noon meal for the trainees. Before leaving he 
directed accused to stay near the training area "c.P. 11 (Pros. Bx. A). 
After Captain Dunlap's departure, accused told Eulf'ord to get into the 
halftracl:. :t.lulford and accused entered the vehicle, and, with accused 
at the wheel, drove back.to camp. On the way, accused handed a pint bot
tle to Hulford and told him to throw it out, which he did. 1'~1ford 
thoucht it was the same bottle fromwhich·aocused had ta.ken a drink earlier 
in the morning. There was a.bout a half inch of some liquid in it (R. 15, 
17, 20, 22). }rem ca.mp, they drove to accused's home near Woodlawn. Ac
cused entered his home and remained there about 30 minutes, leaving Mulford 
outside. Th~n they went to Vfoodlawn, where aocused stopped at a store for 
about 15 minutes, thence back to accused's home. This time Mulford went 
into the house with accused. Acoused drank a can of beer, and they stayed 
there about 30 minutes ·(R. 15-17, 20). Captain William E. Dargan, com
manding officer of accused's company, testified that accused's duties in 
the training detail did not include going to his home in a halftrack (R. 35). 

Leaving accused's home, they headed for camp, accused still at the 
wheel. According to :Mulford accused drove "sorta unsteady" and "weaved 
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around in the road. coming into camp". He crossed the center line of 

. the road two. or three times (R. 17,~18). Another vehicle passed them 
·anc1 stopped ip front of them. A _second lieutenant emerged from it and 
asked accused whether he could drive; to which accused responded that 
he was not a ':Very good driver•. The lieutenant suggested tha.t the reg
u1e.r driver "take over". Accordingly, Mulford drove .from there back 
to the ·range.. Mulford. testified that there was nothiDg wrong with the 
T~hiole (lt. 16 ). . . . . 

. -
. Th~ reached the range about 4130 p.m.- Captain Dunlap and Second 

Lieutenant Peter J. Bedsaul, Division Trains Headquarters Company, 20th 
~red Division, testified that accused seemed perfectly'normal at the 
.timB and during the few minutes before the detail left for camp. Lieu
teria.nt Bedsaul saw accused·talking to Captain Dunlap. The latter testi
fied-that he·was not close enough to accused to detect.the presence of 
liquor ·on his breath (R. 18, 20, 26; Pros. Ex. A). ' .- . 

. ' 
. On the way back to camp, accused rode with Mulford and Lieut_enant 

Bedsaul. Lieutenant Bedsaul stated that at the beginning of the trip 
he may- have exchanged a few words with accused. There was nothing un
usual about accused's behavior•. However, very shortly after the half
traokatarted for camp, accused .fell.asleep.and slept during the· entir~ 
trip (R. 18, 19, 24-26). . 

Arrived at oamp, Lieutenant Bedsaul tried unsuccessfully to wake 
accused by shaking and calling him. Lieutenant Bedsaul reported the 
matter to Captain Dunlap, who ordered Corporal otis R. Ereccesen of 
a.ccused's company to assist accused from thehalftre.ck to the orderly 
room. ·Ereccesen found accused unconscious and flushe'd of face. He 
tri-ed to we.lie accused., and, unable to do so, carried him into the orderly 
room. Erecoeaen did not detect the odor of alcohol on accused's breath 
and did not know whether accused was drunk (R. 18, 19, 24, 25, 27-29; 
Proa. Ex. A). Mulford testified that he did no~ see accused take any 
drinks except the two already referred to (R. 20). 

Ereccesen laid accused on a cot in the orderly room, unbuttoned his 
fatigue clothes, and removed his helmet liner, at "\hich point accused , 
said, "Oh, my Godl" (R. 27, 28). Captain Dunlap summoned Captain Dargan., 
who testified that_when he ar"rived accused was lying on the cot, apparent
ly unconscious. Vlhen Captain Dargan bent over acous~d., he smelled th~ 

·odor of alcohol on him. By shaking and questioning accused, Captain 
Dargan aroused him and asked him what was wrong with him. At first ac
cused raised him.seif and asked the ti.:ne. He seemed to think it was early. 
morning. He asked how many recruits there were to go out for training, 
and 11made stateme~ts which weren't exactly coherent11 ·(R. 31). 

After a few minutes accused stood up, unaided. He was ".rather 
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unsteady" (R. 31). Captain Dargan told accused that he wanted accused 
to go with him·to see the regimental comriander and asked whether ac
cused felt th.at he could walk to regimental headquarters. Accused 
replied that there was nothing wronr, with him and that he could walk. 
Thereupon, accused and the two captains walked to regimental.headquarters. 
Accused did not stagger and did not require sup?ort, but his walk was 
"rather unsteady'' and occasionally he "see::-.ed to have to catch himself". 
He did not wo.lk: in a straibht line, but 11was stepping around in order to 
maintain a balance" and "sor:i.etimes had to step to the side to keep his 
balance" (R. ·U, 33). 

The reci~ental co.mma~dcr not being at headquarters, the three of
ficers rode to the officers' quarters, v;here Gaptain Dargan directed 
accused to go to his q1ui.rtcrs and stay there. Although accused was 
11moving under _his own power", Captain Dargan considered him drunk. How
ever, Captain Dargan believed hi~ sufficiently in·co:rmnand of his faculties 
to understand the order, and accused's reply indicated th.at accused under
stood the order and was capaole of complying with it (R. 32-34).

. . 
Capta.in Dargan then located "Colonel Colson", the regimental com

mander; and thereafter, under instructions from the.colonel, Captain Dargan 
and 118.jor George P. Kinnard, Medical Corps, Regimental Medical Officer, 

_went to accused's room. This was only·a few mintues after Captain Dargan 
had ordered accused to go t.o his quarters. Major Kinna.rd gave accused a 
11 look over". Accused told Aia.jor Kinnard that he had been drinking some 
the ni~ht before and th.at he had partaken of a drink or two during the 
day. He also said th.at he vras "rather tired". Major Ilinnard considered 
the appearance of accused 11 very good", but testified th$.t his gait was 
unsteady and that he had a, 11 slight iDB.bility to focus his eyes and his. 
cvr~ona.nts were slurred and.,speech irregular, and he was unable to main
tain ·his position steadily" (R. 32, 34, 36, 37). 

Major Kinna.rd directed Captain Dargan to accompany accused to the 
Station Hospital for a blood test, and Captain Dargan and accused rode 
there in Major Kinna.rd'a oar. Major Kinnard did not go with them and 
was not present at the test (R. 33, 34, 37). 

The tests were made, and Captain Dargan and accused then returned to 
the officers' quarters.. Thereafter, the result of the test was "checked" 
by Captain Aaron Learner, Medical Corps, 1580th Service Unit, who was not 
present when the blood sample was taken (R. 33, 44-47, 49, 50). · The report 
of the teat was admitted in evidence, and showed "2 mgm.s per c.c. blood" 
(R. 47J Pros. Ex. B). 

The report was sent to Major Kinnard, who explained th.at it indicated 
two milligrams of aloohol per "CC" of blood. He explained further th.at 
this was 11a larger amount of a.loohol in his blood than should be there in 
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e.:ny normal conditionu, and that according to accepted atandarda, 1.5 
milligrams per CC of.blood •is held as intoxicate or state of intoxica
tiontt (R. 52, 53). On crosa-examina.tion, Major Kinna.rd sta.ted that most 
of his work in interpreting alcoholic blood tests had been done since 
his entrance into the Army, and that this was his f'itth case in the last 
few months. Ha stated.further that the alcohol blood test determines the 
amount of alcohol in the blood rather than the ability of the individual 
to overcome the effects of the alcohol on his mind a.nd body (R. 54). . 

Major Kinnard teatif'ied that at the time he saw·accuaed, he determined, 
in view of the history 0£ the case (apparently referring to what accused 
told him), plus his observation of accused, tha.t accused ~as not in com-· 
plete control of his faculties• and that there was an •1mpa1rment of 
judgment". When he received the blood. report, •1t was.a natural assumption 
that that was the cause of' the impairment of his judgment• {R. 53). 

. . 

For the defense, Technical Sergeant John Roma.novsky., 48oth Armored 
Regiment, t.estified that accused left the range shortly after Captain 
Dunlap'~ departure and did not return until about 4 pr 4130 p.m. When 
accused descended from the halftrack and walked over. to witness_. ao~·- · ·,:\ 
did not stagger. Witness saw accused talking to Captain DunJJ.p " _ : ff' 

minutes. They were seated. Witness was six or eight feet away and. ob
served nothing unusual about accused's actions (R. 551 56,.58). · · 

Staff Sergeant Eden M. Plea&, Headquarters Comp~, lat Battalion, 
480th Armored Infantry Regiment, testified that he talked with accused at . 
the range £or five minutes at about 4&30 p.m. Accused gave witnes~ in~ 
structions about the field data cards and looked them over to make certain 
that they were in order. During the conversation accuaeddid nothing un
usual or of a nature which would lead w1tneu to b.elieve him drunk. After .. 

- the conversation, accused "went back for the men", who were iining up for 
the trip to camp (R. 59-61). 

Accused elected to remain silent (R. 62). 

4. The evidence proves without dispute that accused, without prop
er leave, left his place of duty, aa alleged in the Specification, 
Additional Charge I, and that without proper leave he wrongfully. used a 
government half'track ca.r for his "private purpose", a.s alleged in the 
Specification, Additional Charge II•. ' 

With reference to-the Charge under Artiole of War 85, the evidence 
shows that accused was in charge of a group of trainees and that hia 
duties did not terminate until the return of the men to camp at the close 
of the day's training. Although accused did not act_in an abnormal manner· 
while at the range, he had previously exhibited an i~bility to drive 
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properly. In fact, his driving was so erratic that an officer in another 
car suggested that he relinquish the wheel to k\u.ford. The cause of his 
deep sleep on the trip back becomas apparent from his oondition'upon his 
eventual return to consciousn~ss. His unsteadiness and 11slurred11 speech, 
together with -£he. odor of alcohol on his breath and his admission of having 
done some drinlq.ng the night before and of having oonstUned a ·drink or two 
during the day; lead to tjle inevitable conclusion that he was in a drunken 
slumber. Had he been called upon to take some action with respect to his · 

· duty during the trip to camp, his condition undoubtedly would have pre
vented his do.ing so in an efficient manner. As stated by Major Kinrinrd 
shortly thereaf'ter, aoouaed was not in fuil possession of his faculties and 
his judgment was impaired. That is enough under Article of )'far 85 (!.IC1I, 
1928, par. 145). In passing, it should be noted that accused was out of 
Mulford 1s sight on two occasions and that he had ample time to consune more 
liquor during those periods. 

5. · Aooused objected to the introduction of the blood test report 
and e.11 evidence oonoerning it (R. 38, 46, 47). Since the other evidence 
was sufficiently compelling to establish guilt, it is unnecessary to decide 
whether the report was competent. 

6. War Department records show that accused is 27 years old and 
that he graduated from high school and attended a preparatory school for 
one year. He served as an enlisted man from 20 July 1940 until 20 1Ia.rch 
1943, when, upon graduation·from the Armored Force Officer Candidate 
Sohool, Fort Knox, Kentucky, he was appointed second lieutenant, Army of 
the United States. · 

7. The oourt was legally constituted and had juri'sdiction of the 
person and of the subject matter. No errors injuriously affecting the · 
subst~tial rights of the accused were committed during the trial. J:n. 
the opinion of the Board of Review the record of trial is legally suf; 
ficient to support the findings of guilty and the sentence and to warrant 
confirmation thereof: Dismissal is mandatory. under Article of Viar 85 and 
authorized under Articles of iTar 61 and 96. 

'f} .,..__.., Judge Advocate •• 

-:-7, (On Leave) • JudGe Advocai;e. 

~d(.~. Judge Advocate. 
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lat Ind. 

War Departzunt. JJ..G.o. - To the Seoretar;y of War. 

. 1. &mith tranam.itted for the aotion of the President are the 
reoonl ot trial and the opinion ot the Boa.rd ot Rniw in the oue of · 
Seoond Lieutenant W1111aa E. Robenon (0-1016986). Infantry. - · 

2. I oonour in the opinion ot the Boan\ ot Renew that the. reoonl 
ot trial 11 legally 1uff1oient to 1upport the finding• and untence and 
to warrant oonfirmation thereot. I reoommend that the 1entenoe be oon
tirmed but that the exeoution thereof 'b• euapended duri.zig the pleuure 
ot the President. 

3. Inolo1ed are a draft ot a letter for the signature of the 
Seoretar;y of War. tramm.i tting the reoord to the Preaident for his aotiou 
and a form of Bxeoutive action designed to oarr;y into etteot the reooa
mendation hereina'bove made, should auoh aotion meet with approval. 

~- c:::._ w Q,.._ ~ 
}qron c. Cramer • 
.Major General, 

3 Inola. The Judge A.ch'ocate General. 
Inol.1-Reoord of trial. 
Inol.2-Drt. of ltr. tor 

aig. Seo. of War. 
Inol.3-Form. of aotion. 

(Sentence confirmed but execution suspended. G.C.M.O. 296, 4 Oct 194j) 





WAR DEPARTMENT (159)
Arrr!y' Service Forces 

In .the Office or The Judge Advocate General 
Washington, D. c. 

SPJGN 
CM 236868 

UMITED STATES 

v. 

Second Lieutenant THOMAS Tl'. 
MINTON (0-1588179) 1 Quarter- . 
master Corps, 513th Base 
Headquarters and Air Base 
Squadron. 

) THIRD ·.AIR FORCE 
) 
) Trial by a.c.~., convened at 
) Sarasota Am¥ Air Field, Sara
)_ sota., Florida, 9 June 1943. 
) Dismissal and total for1'a1 tures. 
) 
) 
) 

OPINION of the .OOARD OF REVIEW 
CRESSON, LIFSCOMB and SLEEPER, Judge ·Advocates 

l~ The record of tr.Lal -in the case of the officer named above 
has been examined by the Board of Review and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. · The accused waa tried upon the follow1ng Charges and Specifi
cations: 

CHARGE I: Violation of the 61st Article of War. 1 

Speciftcation: In that 2m Lt. Thomas W. Minton, QJC, 
513th Base Hqs and AB Squadron did., W'l thout proper 
leave, absent himself .from his organization at 
Sarasota Arrrry Air Field, Sarasota, Florida, trom 
about 0830 May 161 1943 to about 1630 May 181 1943. 

CHARGE II: Violation of the 95th ArtL'cle of War. 
(Fi.ming of not guilty). 
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Speciil.cati.on: (Finding of not guilty) • . -
CHARGE III: Violation or thEi 96th Article or War. 

Specification 1: (Disapproved by the reviewing authority). 

Speei.f'ication 2: In that 2nd Lt. Thomas W. Minton, QI£, 
513th Base Hqs and AB Squadron, was at Sarasota Aney
.Air Field., Sarasota., Fl.orida., on or about Ms;y ·21.., 
1943., from 1300 EWT to about 1800 m, drunk, -.mile 
in arrest to the limits o:r the Base. 

Specification .3: In that 2nd Lt. Thomas vr. Minton., Q.{C., 
5l.3th Base Hqs and AB Squadron., did., at Sarasota 
.Arrq Air .Field., on or alx>ut May 20., 1943., wrong-
1'ully- entice Private Roland J. Gagne., who was then 
on duty at the Base Dispensary., to drink intoxi
cating liquor., which he then said 2nd Lt. Thomas 
W. Minton gave to the said· Frivate Roland. J. Gagne., 
which was a <;tsorder and neglect to the prejudice 
o:r good order and military discipline. 

He pleaded guilty to Charge I am the Specification thereuixier., and not 
guilty to the other Charges and Specifications. He was :found guilty of 
Charge I and its Specif'ication., and of Charge III and Specifications l., 
2 and 3 thereunder, and not guilty of Charge II and its Specif1cation. 
Hens sentenced to be dismissed the service., to forfeit all pay and 
allowances due or to become due and to be confi:ned at hard labor tor 
six months. The reviewing ?,Uthority disapproved the finding of guilty 
of Specifi.cati.on l., under Charge III., approved only so much o:r the 
sentence as provides for dismissal. from the service and forfeiture 
of all pay and allowances due or to become due, and forwarded the ..re- · 
cord of trial :tor action under Article of War 48. · 

, I 

,3. The evidence for the prosecution relative to the findings ap
proved by the reviewing auth.or.Lty (the Sped.f'ication., Charge I., and 
Specifications 2 and 3., Charge m) shows that the accused absented 
himself 111.thout leave from his organization at Sarasota Army Air Field 
.from about 16 May 1943 to 18 May 1943 (R. 5; Ex:. l). · · 

The evidence for the prosecution shows further that on l8 
May 1943, the accused was carried to the base dispensary in an acute 
alcoholic condition., placed um.er arrest.,' and restricted to the llml.ts. · 
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of the base (R. Z"/). On Zl ~, Private Roland J. Gagne, wh~ was on 
. duty at the Base Dispensary, round the bathroom. door locked. He 

knocked on the door and the accused unlocked it, and let him and an
other enlisted man into the room. The accused ns d.r1.nld.ng whiskey, 
aild he passed the bottle to Private Gagne. The accused and each or 
the enlisted men had several dril:lks (R. .38, 39, 44-46) • 

On the same day the accused was found ~ on his bed in 
the dispensary in a drunken stupor (R. 18-19, Z7) • 

4. The accused testified that he enlisted.in the Anq' on Zl June 
194Pa and was colllllissioned a Second Lieutenant on 12 Febrllary 1943. When 
he was five yaars of age his father deserted his mother. At the age of 
twenty~~ he entered into art unhaPW marrijlge 11bich lasted only two 
years (R. 48-50). · 

On the morning after entering the dispensary he secured some 
whiskey from his car and Jlad a drink in the bathroom or the dispensary. 
Later Gagne came over to· the accused, and told him that he wanted a 
drink. The accused told him that there was some liquor 'in the bathroom 
whereupon Gagne went into the bathroan and drank the rest of the accused's 
liquor. On the £01.lOYdng ~ the accused told Private William Burke 
that he had some liquor in his (the accused) car, and Burke secured the 
liquor and hid it in the bathroom for the accused. Later the accused 
secured a · c:>ke and went into the bathroom lllhere he mixed a drink and 
hid the bottle in a dU'!erent place. Gagne and Burke then knocked on 
the door and the accused unlocked it, and they entered. The accused 
then put up his coke, and returned to his bed. Later he found ~t the 
whiskey he had le.ft hidden in a different place in ·the bathroom 11'8S gone. 
The accused testified that he never at any time asked or encouraged · 
at ther Private Gagne or Burke to take a drink (R. 52-54). 

5. The Specification, Charge I, alleging that the accused was ab
sent without leave from 16 Mq 1943 to 18 May 1943 is established not 
only by the acoused'f! plea of guilty but by- uncontradicted evidence. 

Spec1£icat1on 2., Charge m, alleges that the accused was at 
Sarasota Arrrry- Air Field on Zl l!q 1943 drunk llhile in arrest ot the limits 
of the Base. The evidence, beyon:1 a reasonable doubt, sustains the .t1nding 
or guilty under this Spec:L.fication. 

Specif1.cati.on 3, Charge III, alleges that the accused, did, at 
Sarasota A:r.-my Air Field, on or about 20 ~ 1943 wrongtully entice 

-3-

http:Specif1.cati.on
http:enlisted.in
http:d.r1.nld.ng


(162) 

Private Roland ·J. Gagne who was then on duty at the Base Dispensary, 
to ·drink intoxicat.;i.ng liquor, which he, the accused, gave to him. 

The en.dance sho,rs vezy cl~arly that at the place and on or 
about the date alleged, the accused gave Private Gagne several drinks 
of whiskey. The en.dance shOW's, however, that the accused merely gave 
or handed Private Gagne a bottle of lfbiskey, and tails to show that· the 
accused inveigled, suggested, or urged Private Gagne to drink it. The 
evidence fails, therefore, to show that Private Gagne was ep.ticed to 
drink l1hiskey by' the accused. The evidence is sui'fi.cient, however, to 
sustain the lesser included o!:fenae of wrongfully gi.ving Prlvate Gagne 
whiskey "While. the latter was on..duty. 

6. The records o:r the· Of.t'ice of The Adjutant General show the 
accused to be approximately 37 years 0£ age. He enlisted on 21 June 
1940, attended Officer Candidate School, and was conmissioned a second 
lieutenant, Anrr:r o! ,the United States., ?n l2 February 1943. 

7. The court was legally constituted. No errors injuriously affecting 
the substantial rights· of the accused were comnitted during the trial. In 
the opinion of tha Board o.f Renew., the record of trial is legal.ly suffi
cient to support the ftndings of guilty of the Specification, Charge I, 
and Specification 2., Charge III; leg~ sufficient to support Charges I 
and III; and legally sufficient to support so much of the findings of guilty 
of Specification 3, Charge III., as ilIV'olves a finding that the accused., 
did., at the time and place alleged., w.rongf'ully give Private Roland J. 
Gagne., who was. then on duty at the Base Dispensary, intoxLcating liquor 
to the prejudice o! good order and ml.lita.ry discipline; legally suf'tioient 
to support the·sentence., and to warrant confirmation thereo.r. A sentence 
of dismissal is authorized upon conrlction 0£ Article 0£ 1/ar 61 or 96. 

Q:/h.M.{~ ~, Jqe .A.dvocate • • 

~<?.~ Judge Advocate. 
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SPJGN (163) 
CM 2,36668 

1st Im. 

- War Departmant, J.A.a.o., 1 6 AUG 1943 - To the Secretary of War• 

• 
1. Herewith transmi.tted for the action of the President are tm 

record of trial and the opinion of the Board of Review in the case of 
Second Lieutenant Thomas w. Minton (0-1588179), Quartermaster CoIJ>s, 
.5l3th Base Headquarters and Air Base Squadron. 

2. I concur in tm opinion of the Board of Review that the re-
cord of trial is legal.ly suffid.ent to support the findings of guilty 
of Charge I and the Specii'ication thereunder (being absent without 
leave for two days), of Charge III and Specification 2 thereunder 
(being drunk whiJe in arrest) and so much of Sped.fication 3, Charge 
III, as involves a finding that the accused did, at the time and place 
alleged, wrongfully give Private Roland J. Gagne, who was then on duty 
at the Base Dispensary, µitoxicating liquor to the prejudice of good 
order and military discipline, legally sufficient to support the sen
tence, and to warrant ·cali'i.nnati.on thereof. I ;recOJ1UOOnd that the sen
tence be confirmed, but tbai the forfeitures be remitted, and the sentence 
as thus modified be carried into execution. 

3. Consideration has been given to the attached letters from 
accused 1s·mother, dated 22 June 1943, and from accused, dated 4 July 
1943, urging clemency in his behalf. 

4. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action., and a form. of Execu
tive action designed to carry into effect the foregoing recommendation., 
should such action meet 1t'.i.th your approval. 

Myron c. Cramer., 
Major General., 

The Judge Advocate ·General• 

.5 Incls. 
Incl· 1 - Record of trial. 
Incl 2 - Dft. ltr. for 

sig. Sec. of ffar. 
Incl 3 - Form of ~ecutive 

action. 
Incl 4 - Ltr. from accused's 

mother. 
Incl .5 - Ltr. from accused. 

To Page (164) 
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(Findings disapprond in part in accordance with reconaendation 
· of Tbe Judge· Advocate General. S<intence coni'irm.ed bit fortei.1:m'ea 
remitted. G.C.M.O. 252, 21 Sep 1943) 
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WAR DEPAR'l'1!ENT 
Anrr:r Service Forces (165)In the Of'f'ice of' The Judge Advocate General 
"Washington., n.c. 

SPJGQ 
CM 2,36888 1 S JUL 1943 

UNITED STATES XV CORPS. 
·~ 

v. ) - Trial by o.c.:v.; coil"f"8Md at 
) Csmp Livingston, -Louiri.all&, 

Private ANDREW L. HAMILTON ) . 28 May 194.3• Dishonorable 
(121.501?2), Batter;r A., .35.3rd ) discharge (BUBpended), total. 
Field A.rtilleey Battallon. ) fortei tures and confinement 

) ·for f'ive (5) y-ears. Rehabil-
) itation Center, Eighth Service 
) Command, camp Bowie, Texas. 

\ 

OPINION of the BO.\RD OF REVIEW 
ROUNDS, HEPBURN and FRE:DERICK, Judge Advocates. 

., 
l. The record of trial in the case of the soldier named above has 

been exarn1ned in the Office of The Judge Advocate General and there found 
legal.13 insuf'f'icient to support the findings and sentence in part. 'lhe 
Board of Review bas n01r examined the record and submits this, its opinion, 
to The Judge Advocate General. . 

2. The accused was tried upon the following Charges and Specifications: 

CHA.ROE Ia. Violation o.t the 69th Article of' War~ 

Specification l: In that Private Andrew L. Hamilton, Battery A, 
Three Hundred and Fifty-third Field Artillery Battalion, 
having been dlicy" placed in arrest in quarters on or about 
April Z7., 194.3, did, at camp Livingston.,·Louisiana on or 
about April 281 194.3., break said arrest be.tore he was set at 
llberv by proper authority. 

Specification 2: In that Private Andrew L. Hamilton, Batter;r A., 
Three Hundred and Fifty-third Field Artilleey Battalion,· 
having been dlicy" placed in arrest in·quarters an or about 
.lpril 27, 194.3., did, at camp Livingston., Louisialla on or 
about W!.7 S, 194.3, break said arrest before he was set at 
liberty by proper authority. 

CHARGE II: Violation of the 64th Article o! war. 

Specifications In that Private An:drew L. Hamilton, Battery A, 
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Three Hundred and Fi.tty-third Field Artillery Battalion, . 
having received a·laid'ul. command from. captain John u. 
McKay, his superior offieer to put down a so.tt drink bottle 
and go outside the camp Ex:cha!lge, did, at camp Livingston, 
Louisiana, on or about May 6, 1943, 'Wi.l.lf1ll4 disobey the 
flame• 

CHARGE III& Violation ~ the 63rd Article of war. 

Specification 11 In that Private .Andrew L. Hamilton, ai.ttery A, 
Three Hundred and Fifty-third Field .Art.illery Battalion, 
did, at Camp Livingston, Louisiana on or about May 6, 19.43, 
offer violence against captain Rudolph P. Leld.s, his su:p
erior oi'ficer, 'Who wa.s then in the execution of his office, 
in that he, the said Private Hamilton, did use the fol.lmd.ng 
threatening and insubordinate language to the said Captain 
Lewis to wit. •U you didn't have that pistol on I 1'0u1d 
knock you on your - - -·" 

·Specification 2.a In ·that Private Andrew L. Hamilton, Battery A, 
Three Hundred and Fii'ty-th:l.rd Field Artillery Battalion, 
did, at camp Livingston, Louisiana on or about May 6, 1943 
offer violence against second Lieutenant John A. Lamb., his 
superior officer, who was then in the· execution of his 
office, in that he, the said Private Hamilton., did use the 
following threatening and insulting language to the said 
second Lieutenant Lamb to wita •If you ll'il.l take that gun 
off I will whip your - - -.• 

The accused pleaded not guilty to al1 of the Charges and Specifications. 
A motion for findings 'of not guilty as to Charge II and its Specifications 
was .denied. He was found guilty of al1 Charges and Specifications. No 
evidence of previous convictions 1laS introduced during the trial. He was 
sentenced to be dishonorab~ discharged the service,· to forfeit all pay 
and allowances due or to become due and to be confined to hard labor for 
five years. The reviewing authority approved the sentence, suspended the 
execution of the dishonorable discharge and designated the Rehabilitation 
Center., Eighth Service Command, Camp Bowie., Texas., as the place o! con
finement. The proceedings were published in General Court Martial Orders. 
No. 7, Headquarters XV Corps, Camp Beauregard., Louisiana, 17 June 1943. 

3. It was ehown by the prosecution that accused was a mamber o! 
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Battery A, 353rd.. Field Art.illery Battalion, couwsnded by captain John 
Me McKay (R. 7). On 26 .April 194.'.3 accused was apparently placed under 
aITest in quarters by Lieutenant West, acting under orders from captain 
McKay (R. 9-l.O). S'Jmetime later, whether on the 28th or 29th Apnl is 
uncertain, captain McKay personally told accused he was 1n arrest arui 
reminded him to remain 1n the Battery area. "except for training' (R. 10). 
On 5 May l.943 the captain received a report .from milltary police •in 
the Alexandria Area" that accused was picked up in Pineville and 
delivered to his organization in aITest and. he was thereupon placed in 
the stockade (R. ?). Thereaf'ter, at about 2a30 p.m. on 6 May 1943 
Captain McKay was notified that accused had broken away .from a guard and 
instructions were given "to get the Battery out to look for him" and 
40 men thereupon went throughout the brigade area to make a search (R. ?). 
Accused was found in the post exchange with a group of soldiers. He 
was at the soft dr.l.nk counter drinking a "Coca-Cola•. The captain 
ordered him to •put dovm the coke bottle and leave the PXJI Accused 
took another drink from the bottle "and then was slow about turning 
at a. second command to go outside" (R. 8, J.O, 13, 14). He walked 
slowly .from the place. The captain told him to move faster and gave him 
a push. Captain Rudolph P. Lewis, who was Group Officer of the ~ for 
the 353rd Field Artillery Battalion on 6 May 194.'.3 and under arms, was 
present, moved to the right of accused and attempted to, or did grasp 
his right arm saying •cane on, lets go"· (R. a, 12). Accused then said 
"Man, turn me loose" and mumbled words which captain Lewis did not 
hear (R. 12) but which captain McKay stated ·were as follows, "If you 
didn't have that gun on your side, I'd knock you on your ass" (R. 81 9). 
Captain Lewis and Sergeant Dry then conducted accused to the guardhouse
(R. 9), during which interval. captain Lewis testified, 

"he acted in a very insubordinate manner. He did not heed 
my pushing .and he acted like he wasn't supposed to mind me 
or pay aey attention to my order" (R. 13). 

Serge.ant Hershell Dry testified that as they approached Battery 
A. mess hall on the way to the guardhouse, captain Lewis asked accused 
whether he could walk any .faster and that accused 11 told h:iJn ii' he didn't 
have that gun he'd knock him on his ass" (R. l6). Later in the afternoon, 
Second Lieutenant Jolm A. Lamb, who was Group Officer of.the Guard at the 
ti.TJ1e, was interrogating accused in the guardhouse; whereupon accused said 
to him that if he 11didn't have a gun he would whip ey ass" (R. 20). 
Sergeant Ben Snith, 'Who was Sergeant of the Guard on 6 May 194.3 was present 
and heard accused make the statement (R. 19). 
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4. From the vague, nncertain and conflicting testimony, a_great 
part of "Which is clearly hearsay it is impossible to determine llhether 
accused was in fact placed in aITest prior to 28 April 194.3. It happens 
that captain McKay did personal:cy" advise him of his arrest and cautioned 
him regarding it on 28 April 194.3• While the record is therefore leg~ 
insufficient to show that there was a breach of arrest by accused on 28 
April 194.3, as alleged in Specification l of Olarge I, there is no question 
about the breach of arrest by accused on 5 May 194.3, when, after having 
been warned, by his conmianding officer with respect to the limits of his 
aiTest, he was apprehended by military police iii Pineville, returned to 
his organization and placed in the stockade. -

The gravamen o:t the offense a:Lleged in Charge II is m.llf'u1 dis
obedience or intentional defiance of authority- - -in other words, a 
deliberate refusal or omission to do what was ordered. Mere wrongful. 
omission or neglect to obey is not willful. disobedience (CM 22.33.36). 
Viewed in the light of the evidence most favorable to the prosecution, 
the testimony, at best .shows merely that accused was "slow" in his 
obedience although he did obey. It is conceivable that alacrity and 
promptness may, on occasion, be of the essence of a lawful command by a 
superior officer but in the situation here presented there was no 
necessity for haste in obedience to the order and however tardily ac
cused acted in responding to the lawful colIIIllB.I'ld it ca"Ulot be said that 
there was a. willful. disobedience contemplated by Articl,e of War 64, in
deed, under the facts, there was no. failure to obey in an;y respect but a 
compliance with the order, however, slowly and reluctantly performed. 
The motion for findings of not guilty of Charge II and its Specification 
was 'W8ll founded and shouJ.d have been granted. 

The Specifications of Charge III, though laid nnder Article of 
War 63, were evidently framed upon the model Specification No. 25 under 
Article o! War 64 as provided in the Manual for Courts Uartial, 1928 
(page 242) •. But the violence contemplated in this offense where not ex
ecuted must be physica.lly attempted or menaced. A mere threatening in 
l'l'Orda.wuld not be an offering of violence in the sense of' the article 
(MCM, 1928, par. lJaj •. There is no evidence of any attempted or men
aced physical violence_ by accused toward either Captain ~wis or Lieutenant 
Lamb and the conduct of accused did not constitute a violation of Article 
of War 64. His opprobrious language used on each occasion did, however, 
clearly indicate' a disrespect.ful. attitude by accused toward his superior· 
officers and such disrespectful. behavior is a violation of Artic;le of 
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War 63. With appropriate exceptions and substitutions the findings can 
be supported. Confinement at hard labor for three months and forfeiture 
of two-thirds pay per month for a like period is authorized upon con
viction of a violation of Article of War 69 and confinement at hard labor 
for six months and forfeiture of two-thirds pay per month for a like 
period is authorized upon conviction of violation of Article of war 63. 
Al.though dishonorable discharge is not authorized as punishment for 
violation of' either Article of War 63 or Article of War 69, accused was 
found guilty of more than two offenses for which authorized confinement· 
without substitution is more than six months and dishonorable discharge 
and total .forfeitures are, therefore authorized in this case (llCM 1928, 

· par. 104. sec. B). 

5. The records show that accused is 18 years of age, that he was 
inducted on 3 October 1942 and has had no prior service. 

6. For the reasons st.ated the Board of Review is of the opinion that 
the record of trial is le~ sufficient .to support. the findings of guilty 
of Specification 2 of Charge I and of Charge I and of Charge III and its 
Specifications, excepting in each Specification the words "offer violence 
against" , and substituting therefor the words "1behave 'l'lith disrespect towardJ 
legally insufficient to support the findings of guilty of Specification 1 
of Charge I and of the Specificationand Charge II, and legally sufficient 
to support only so much of the sentence as involves dishonorabls discharge, 
total forfeitures and confinement at hard lal:x:>r for one year and three 
months. 

Judge Advocate 

Judge Advocate 
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1st Im. 

War Depart.'!lent, J.A.G.o., 2 6 JUL 1943 - To the Acting 
Secretary of War. 

l. Herewith transmitted for your action under Article of War 
5~, as amended by the act of August 20., 1937 (50 Stat. 724; 10 
u.s.c. 1522)., is the record of trial in the case of l-'rivate Andreu 
L. Hamilton (12150172)., Battery A, 353rd Field Artillery Battalion. 

2. I concur in the opinion of the Board of Review and for the 
reasons therein stated recoillLlend that the findings of guilty of Speci
fication 1., Charge I (breach of arrest - A.W. 69)., and Charge II and 
its Specification (willful disobedience of lawful command of superior 
officer - A.1,i. 64)., be vacated; that only so much of the findings of 
guilty of the Specifications., Charge III (offerillgl violence against 
superior officers - A.~•.63., 2 Sps.)., be approved as involves find
ings that accused .did, at the place and time and in the manner al
leged in each Specification., behave vdth disrespect toward his super-

. ior officer., in violation of Article of 1liar 63; that so much of the 
sen~nce be vacated as is in excess of dishonorable discharge., for
feiture of all pey and allowances due or to becone due am confine
men1:, at hard labor far one. year and three months, and that all rights, 
privileges and property of which accused has been deprived by virtue 
of those portions of the £inclines and sentence so vacated be restored. 

3 •. Inclosed is a form of action designed to carry into effect 
the recommendation hereinabove made, should such action meet with 
your approvaJ.. 

( • Q..,....____...,_____ -~ 

:Myron c. Cramer, 
Maj or General., 

The Judge Advocate -General. 

2 Incls. 
Incl.1-Record of trial. 
Incl.2-fonn of action. 

(Findings disapproved in part in accordance- with recommendation of 
The Judge Advocate General. So much of sentence vacated as in ~xcess 
o~_dishonorable discharge, total forfeitures, and confinement at hard 
labor for one year and three months, by order of the Acting Secretary 
of War. G.C.M.O. 169, 29 Jul 1943) . 
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7r.A.H. illf'/J.al.21IT 
:.:rrrry Service Forces 

in too Office of The.Judge Advocate General 
· Tlashington, 11.C. 

SPJGN ·. 
_CM 236902. 

9 JUL 1943 . 
UNITED.STA'fES ) '77TH _IN:CANTP..Y DIVISIO~.J 

) . .. 
v. ) Tri.al by G.C.M., convened at 

) Car.ip Hyder, .Arizona, 4 J1ine 
Private ;JA1IES F. FOOOE . ) 1943. Dishonorable discharge, 
(33164704), Headquarters ) suspended, and confinement for 
Company, Second Battalion,· ) five (5) years. Rehabilitation 
305th Infantry. ) Center, Turlock, California. 

OPDUON of the BOARD OF REVIEW 
CRESSON, LIPSCOllB and SLEEPER, ~udge Advocates 

l. The record of trial in the case of the soldier named above, 
having been examined in the Oi'~ce of. The Judge Advocats General and 
there .t'ou."ld legally insufficient to support the sentence in part, has 
been e.."C..md.ned by the Board of Review, and the Board submits this, its 
opin:ion, to 1'he Judge J\dv6cat:3 General. · ' 

. , 

2. The, accused was tried upon the folio.vine Charge and Specifi
cation: 

··CHARGE: Violation of the 58th Article of :·ro.r. 

Specification: .In that Private James F. Foose, Head
quarters Company, Second Battalion, .305th Inp.ntry, 

.· did, at '.Fort Jackson, South Carolina on or about 
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December 2, 1942, desert the service of tha 
United States and did re:c.ud.n absent in desertion 
until he was apprehended at Third Service Com
mand, Harrisburg, Pennsylvania, on or about 
,April 13,1943-

The accused pleaded not guilty to the Charge and Specification and 
was found of the Specification, guilty except the words "desert"· and 
"in desertion", substituting therefor respectively the word&-"absent 
himself 'Without leave .from" and "without leave" ,··of the excepted 
words not guilty, of the substituted·words guilty, and of the Charge,• 
not guilty but guiity of the 61st Article of War. Evidence. of two. 
previous convictions, for, violations of the 61st Article of We.:r, was 
introduced. He was sentenced to be dishonorably_disoharged the ser
vice, to .forfait all pay and allowances due or to become due, and 
to be con.fined at hard labor for five years. The reviewing authority 
approved the sentence, ordered it. executed but suspended the execu
tion of the dishonorable discharge until the accused's release. from 
confinement.. arid. designated the Ninth Service Command Rehabilitation 
Center, Turlock, California, as the place of confinement. The result 
of the trial was published in General Court-Martial Order:. rro. 39, 
Headquarters 77th Infantry Division, 21 June 1943. 

3. The only question requiring consideration is ·'Whether the record 
of trial is legally sufficient to support the sentence. 

The prosecution introduced as Bxhibit IIA", the extract· copy 
of the morning report of Company "A", Second Battalion, 305th Infantry, 
identified by Captain Cle sson 1.r. Duke, certified by him as Captain 
and Personnel Officer and as official custodian of the original morning 
report. He further tes;ti.f+ed that about 20 February, the trainipg regi
ment was closed and all men on. duty returned to their ogranization. 
This extract copy shows on 2 Decanber 1942, the accused from duty to 
A.W'.O.L. as of l December (H. 6-8). ·· 

The pn:isecution and defense stipulated that the absence of the 
accused was terminated by apprehension at the Third Service Command, 
Harrisburg, Pennsylvania, on or about ,13 April 1943 (R. 10). 

4. After his ·rights had been explained to him the'accu3ed, at his 
own request, was syiorn and testified. He answered to the question as to 
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_his duties ••on or about December 2, 1942" that he was "K.P. for the 
new boys tbat. came in at Fort Jackson", 11Yes. sir - but not· on the· 
second". He received word that hi.s mother had a stroke, asked his 
company commander-for a .furlough, did not get it, so just took one. 
He lived on a fam in Perry County, Pennsylvania. His father was:_not 
able to WC?rk, so the accused went there, helped on the fann, never 
intended to remain a,vay from .m.ili tary service, but to return. He bought 
a round trip ticket from Fort Jackson to Harrisburg, and .used part of 
this ticket, which he purchased at Fort Jackson on 1 December. Part 
of .his ticket introduced in evidence as llidlibit 11 C" (R. 13), is for 
return passage from Harrisburg to Colum.bia, s.c.· with date of sale 
stamped on oack, as 11Dec. 1, 194211 , ·good for ninety days l'rom that 
date · (R. ll-16). · · 

5. Tbe accused was found guilty of ab.sence wi. thout leave for the 
time alleged, in violation. of the 61st Article of 1Tar. 1 However, the 
evidence shows beyond a reasonable doubt that the absence of.the ac
cused began on 1 Decemper 1942; and terminated on 13 April 1943.. On 
1 December 1942, the J'llC.xi.mum punishment for A.W.O.L., for more than sixty 
days, was dishonorable discharge, forfeiture of all pay and, alloYra.nce~ due 
or to become due and confinement at hard labor for six months. Therefore, 
all 0£ the sentence in exces·s of thi.s :maxi.mum is excessive. and invalid. 
It has been held in CM. 230704, 1943, that the Executive Order 9267, dated 
l December 1942, suspending the limit of punishment f?r violations of the 
61st Article of War, applies only to absences beginru,ng on or after 2 
December 1942. 

5~ The charge. sheet shows that the accused, 'With no prior· service, 
was inducted 20 llarch 1942 to serve for the duration, plus six months. 

6. For the reasons stated, the Board of Review is of the opinion that 
the record of trial is legally sufficient to support only so much ,of the 
sentence as involves di.~honorable discharge, forfeitu~e of all pay and 
allowances due or to beco~ due and confinement at hard labor for six 
months. 

·b~DAl(h b~ , Judge Advocate. 
' 

·-~l.~udge Advocate. 

Judge Advoc-c,te~ 
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1st Ind. 

1'far Department, J.A.G.o., 10 JUL 1943 - To the Secretary of War. 

1. Herewith transmitted for your action under Article of War 50-}, 
as amended by the act of 20 August 1937, (50 Stat. 724; 10 u.s.c. 1522) 
is the record of trial in the case of Private James F. Foose (33164704), 
Headquarters Company, Second Battalion, 305th Infantry, together vd. th 
the opinion of the Board of Review. 

2. I concur in the opinion of the Board of Review knd recommend. 
that so much of the sentence to confinement at hard labor as is in 
excess of si.~ ~onths, be vacated. 

J. Inclosed herewith is a form of action to carry into effect 
the reco!lDllendation hereinabove made, should it meet ,d.th your approval. 

Q~~ 

~C.Cramer, 
1.fajor. Goner.al, 

The Judge Advocate General. 

2. Incls 
Incl 1 - Record of trial. 
Incl 2 - Form of action. 

(So much of the sentence to confinement as in excess or confinement 
at hard labor for six months vacated, by order or the Acting Secn,
tary or War. G.C.M.O. 150, 19 Jul 1943) 
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WAlt DEPART~,;r;HT 
Anny Service Forces 

In the Office of The Judge Advocate General 
Washington, D.c. 

SPJGN 
CM-236914 

p 3 JUL 1943, 

U N I T E lJ S 'r A .T E S ) 44TH INFANTRY DIVISION 

v •. 
) 
) Trial by G.c.1r., convened_ at Fqrt 

, Private GEORGE P. MICILLO 
{32019094), Company I, 
?ls~ Infantry. 

)
) . 

) 
) . 

Lewis, Yia:shington, 15 June 1943. 
Dishonorable discharge ancf con
finement :for t1.o and one-half (2}) 
years, Disciplinary Ba.rr.:i.cks. 

HOLDING r,,.r the BOluill OF l-i.EUE1,'f 
CRESSON, LI.PSOOlirB and SLZEPER, Judge Advocates 

. 1. The record of trlal in the case of the soldier named above 
· has been examined by the Board of Review. 

2. The accused was trled upon the- following Charge and. Spec:i.fi
ca"-tion: ·-

CHARGE: Violation ~ the 58th Article o:f War. 

Specification: In that Pvt Gecrge P. 1.J:i.cillo, 
Company r; 71st Infantry ,did, at i'fa:jesboro, 
No. Carolina on or about 'October 6, 1941 de- · 
sert the service· of the United States 2.nd did 
remain absent in desertion until he was. ap
prehended at Brookfyn, New York on or about 

.• May 6, 194].•. · 

http:Spec:i.fi
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He pleaded not guilty to and was found guilty of the Chz.rge and Specifi
cation. Evidence· of one previous conviction for violation of Article 
of Tfar 61 was introduced. He was sentenced to be dishonorably dis
charged the service, to forfeit all pay and allowances due o~ to become 
due, and to be confined at hard labor for two and one-half years. The 
reviewinc authority approv~d the sentence, designated the United States 
Disciplinary Barracks, Fort Leavenworth, Kansas, as the place of con
finement and foI"\7arded the record of trial for action pursuant to 
Article of Yfar 50-}. · 

J. Since the record shows that the 'accused deserted the service 
on 6 October 1941, and remained absent in desertion until 6 llay 1943; 

. the only question requiring consideration is the legal sufficiency 
of the evidence to sustain that part of the Specification alleging 
that the accused 11 remained absent in desertion until he was apprehended". 
In an effort to show the apprehension of the accused, there was intro
duced over the objection of the defense, an alleged statement by Cor
poral Robert Krendell,.asserting that the-accused was apprehended upon 
the date alleged in the Specification. This statement was not ai.;thenti
cated in any manner. The trial judge advocate asserted that it was an 
official document and apparently upon the faith of his a~sertion it was 
rece;i ved into evidence (R. 9; Ex. J). This statement does not appear 
to have been ma.de under oath, Corporal Krende11· was not present to con
front the court, and he was not subject to the inquisitive test o:r 
cross-examination. The reception of this instrument into evidence 
offended, therefore, every principle of proof the hearsay rule was -
designed to protect. The Manual· for Courts-:r.iartial asserts that 
11 Hearsay is not evidence" (par. 1J3, M.C.M., 19:;?.8). Since no evi-
dence was presented to show that the accused was apprehended, that 
part of the Specification alleging apprehension is unsupported by 
proof. It follows moreover since the apprehensicui of the accused is 
not proved, that we must consider, for the purpose of punishment, . 
that his absence was terminated by surrender. -

The maximum p~snnent pres~I1.bed for desertion tenninated 
by surrender, after an·absence o! more than 60 days, prior to the sus
pension of the maximum limits of punishment for desertion·on 3 February 
1942, was di;:1honorable discharge, total forfeitures, and confinement 
at hard labor for l! years (par. 104.£., M.C.?J., 1928; Executive Order 
#90li2, 3 February 1942). It follows, therefore, since the desertion 
in the· present case occurred prior to the suspension order of .3 February 
1942, that the maxi.mum limit of punishment prescribed-for peace-time 
desertion tenninated by su!Tender is th~ maximum legal punishment 
which may be enforced against the accused. (CM 221662). . 

.- 2 -
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4. The court wa.::; legally co~tit'.lte<l. For the reason st~ted 
the Board of Review holds that the record of trial is legally suf
ficient to support oncy so much of the· finding of s1,1ilty of the Speci
fication as involves finding that the accused did, at Wadesboro, 
North Carolina,. on or about· 6 October 1941, desert the service of the· 
United States.and did remain absent in desertion until his absence 
was terminated in New York on 6 March 1943, in some manner not shown, 
legalzy sufficient to support the Charge·, and legally suffici'ent to 
support onzy so much of the sentence as involves dishonorable di_s
charge, forfeiture of all pay and allovrances due or .to become due, 
and confinement· at hard labor for 1} years. · · 

b~~, Judge Advocate·. 

OJ.+ t. ~ Judge Ad'!Ocate, 

~.,·Judge Advocate.· 

-3-
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SPJGN 
CM 2.36914 

1st Incl. 

War Department, J.A.G.o., 6- JUL 1943 - To the Commanding General, 
44th Ini'antry Division, Fort J;.ewis, Washington. 

1. In the case o·f Private George P. lllcillo· (3201909f), Company 
I, 71st Inf'antry, I concur in the foregoing':holding by the Board of 
Review, and for tha reasons therein stated, recommend that only so · 
much of the finding of·f,Uilty of the Specification be approved as 
involves finding that the accused did, at \7adesboro, North Carolina, 
on or about 6 October 1941, desert the service of the.United States 
and did remain absent in desertion until his absence was tenninated 

. in New York on 6 March 1943, in some manner not shown, in violation 
of Article of War 58, and that only so much of the sentence be ap
proved as involves dishonorqble discharge, forfeiture of·all pay 
and allowances due or to become due and confinement at hard labor 
for 11 years. Upon compliance with this recommendation you will 
have authority to order the execution of the sentence. 

2. \'fuen .copies· .of the published order in this case are forwarded 
to this oi'.f.+ce they should be accompanied by the foregoing holding ·and 

· this indorsement. For convenience of reference and to facilitate 
attaching copies of the published order to the record in this case, 
please place the file number of the record in brackets at the end of . 
the published order, as follows: 

(CM 2.36914) 

Lzyron c. Cramer, 
Major General, rt, 

The Judge Advocate Gener ' 

l!Di«:Gflvf, 
~\). JUL. llo: 1943 , \, 

JAO; HQ; 44.th· b11.-4-



WAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
(179)Washington., D. c. 

SPJGQ 
C!.i 23(:/937 :2 G ..:'..:L 19,13 

UNI~ED STATES ) NillTH SERVICE.COLillAND 
) ARMY ~ERVICE FORCES 

v. ) 
) Trial by G.C.M•., convened at 

SecoI).d Lieutenant LLOYD J. . ) Ford Ord, California, l J".me 
KENT (O-l895ll6)., Army of ) 1943. Dismissal and total 
the United States., S~rvice ) forfeitures. , 
Cormnand Unit 1962. . ) 

OPINION of the BOA1ID OF R£VIE\1 
ROUNDS, HEPBURN and FREDERICK, Judge Advocates 

l. The record of trial in the case of the officer named above has 
been examined by the .Board of Review and the Board submits this., its 
opinion., to The Judge Advocate General. 

2. 1'he accused was tried upon the following Charge and Specifications: 

CHARGE: Violation of the 93rd Article of war. 

Specification la In that 2nd Lt. IJ.oyd J. Kent, AUS., Service Command 
Unit 1962, Fort Ord, California, did, at Monterey., 
California., on or about April ll, 1943, commit the 
crime of sodomy, by feloniously and against the 
order of nature having carnal connection by mouth 
with one Private Thomas F. Ivy. 

-
Specification 2: In that 2nd Lt. IJ.oyd J. Kent, AUS, Service Connnand 

Unit 1962, Fort Ord, California, did, at llonterey, 
Calif<?rnia, on or about ?fay 1st, 1943, commit the 
crime of sodonzy-, by feloniously and against the order. 
of nature having carnal connection by mouth with one 
Private Thomas F. Ivy. 

Specification 3: (Finding of not guilty.) 

Specification 41 (Finding of not guilty.) 
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Specification 5: In that 2nd Lt. IJ.oyd J. Kent, AUS, Service 
Connnand Unit 1962, Fort Ord, California, did, 
at Monterey., California, on or about May 14, 
1943., commit the crime of sodomy., by feloniously 

. and against the order or" nature having carnal 
connection by mouth with one Private William Ward. 

He pleaded lack of j'.ll'isciiction of the court. 'l'he court overruled the plea. 
He pleaded not guilty to the Charge and to the Specifications. He was found 
guilty of the Charge and of Specifications l, 2 and 5 except., as to Specifica
tion 5, not guilty of the words ndid•., "commit•, and nhaving11 but guilty of 
the substituted words •did attempt to commit• and 8 attempting to have•. He 
was found not guilty of Specifications 3 and 4, and not gµilty of violation 
of Article of War 93 with reference to Specification 5, but guilty of violation 
of Article of War 96. No evidence of srry prior convictions was submitted. 
He was sentenced to be dismissed the service and to forfeit all pay and allow
ances due or to become due. The reviewing authority approved the sentence and 
forwarded the record of.trial for action under Article of War 48. 

J. The accused pleaded to the jurisdiction of the court. By stipula
tion it was established that accused on 7 May.1943 tendered his resignation 
as an ~fficer of the Army of the United States·for t4e good of the service· 
(R. 11). On 26 May 1943 ·Headquarters Ninth Service Conunand published Special 
Orders 145 which, in paragraph 54 thereof, relieved accused from assignment 
and further active duty in the military service of the United States., effective 
at such time as to enable him to arrive at his home 1 June 1943 on which date 
•he will revert to inactive status• (Ex. A). On 29 May 1943 the same author
ity., by paragraph 20 Special Orders 148, revoked paragraph 54, Special Orders 
145 (Ex. 1). 

It was contended by defense counsel that the publication of paragraph 
54 Special Orders 145, was tantamount to an acceptance of the resignation of 
the accused and that therefore he was no longer in the military service and 
no longer subject to the jurisdiction of the court. 

The proper 1i:0thod of acceptance of a resignation tendered by an officer 
is set forth in Ar~ 605-275, 25 September 1928, which provides, in substance., 
that the proper form of.acceptance shall exvressly set forth that the resig
nation is accepted by the.President and shall be effective either upon a 
specific date or upon notice to the officer. In the instant case paragraph 
54 Special Ord~rs 145 pertaining to accased was not an acceptance of his 
resignation, nor was it ever intended to be. In the case of officers of the 
Army of the United States it is the practice., as a step in the administrative 
procedure preliminary to acceptance of a resignation, to revert the officer 
to an inactive status so aa to discontinue his pay. The letter or other 

- 2 -



(181) 

notice of acceptance of the resignation might or might not follow. Until 
it is actually issued and the officer is notified thereof he. remains in the 
military service and is subject to military court-martial jurisdiction 
under Article of War 2. The accused's SJ?ecial plea to the jurisdiction was 
therefore properly overruled. 

4. The prosecution called as a witness. Private Thomas F. Ivy, I.'.edi~al 
Section, Service Command Unit 1962, who was instructed by the court that he 
need not answer any questions which might tend to incriminate him. He 
testified that he first met the accused about ll April on a street in 1.:onter
ey, California, and accompanied him to a hotel room to obtain a drink. They 
returned to the streets and had several more drinks. They then visited 
Pacifi.c Grove and returned to Monterey when it was almost night. He refused 
to answer any further questions regarding the meeting or what followed that 
night (R. :21.-22). He again met the accused about 14 :May at the bus station 
and went uptown and had several. drinks. He refused .further infonnation 
regarding this meeting (R. 22-23). 

By stipulation it was established that the accused was at the San Carlo: 
Hotel in Monterey, CaJ.ifornia, over the weekend of 9-11 April. The switch
board operator of the hotel saw the accused come into the hotel with an 
unidentified enlisted man .at a time of day not fixed during that weekend and 
that accused made some telephone calls. A bellboy of the same hotel conducted 
accused and an enlisted man to a room in the hotel on the night of JO April . 
1943 (R. 2J). 

On 15 May 1943 accused came to the office of the Staff Judge Advqcate 
of Camp Ord and, after being warned under the provisions of the 24th Article 
of war, voluntarily, without coercion, threats, or promises (R. 38) partiaJ.ly 
dictated, subscribed, and swore to a typewritten statement in the presence of 
Captain John B. Mohun (R. 47), and Ueutenant Johns. Gilbert (R. JB, 40) 
both Judge Advocate General's Department, in which, among other things, he 
admitted that he was' a homosexual and described his conduct of 11 April and 
1 May as follows: 

•r was walking down Alvarado Street in Monterey one Sunday 
morning, April 11, 1943 and stopped and taJ.ked to a Private whom 
I discovered later to be Private Ivy and in the course of the con
versation I asked the Private if he would care to have a drink 
with me at the hotel, since I had a bottle of whisky there. He came 
up to the hotel room and we had several. drinks and spent the rest 
of the afternoon in Pacific Grove, returning to Monterey in the · 
evening where we had dinner. After eating we went to a few of the 
bars and spent the rest of the evening drinking. He stayed all 
night at the hotel Sunday night with me in my room, sleeping together 
in the one bed naked, and during the night I put my hand on his penis 
and excited it and after an erection I put the penis in my mouth 
until:the emission took place in my mouth. We got up about 5 o'clock 
in the morning and took a ta.xi back to camp. 

- 3 -
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•on Saturday afternoon, May 1, 1943, I went to Monterey 
where I met Private Thomas F. Ivy on the street. We stopped in a bar 
and had a few drinks. I then bought a pint of whiskey and this 
Priyate and I went up to the hotel room together. When we got up 
to the hotel room, we took off our clothes and went to bed and I started 
playing with 'his penis until he had an erec~ion at which I then copu
lated with my.mouth. Then.we left the hotel and had dinner together, 
afterwards going to a few more bars and drinking.• (Ex; 2) 

With reference to Specification 5 of the Charge in the same statement 
accused described the occurrence of 14 May 1943 as follows: 

•r met Private Ward Thursday night, May 13th sometime after 10 
:O'clock.· I had been drinking all evening and was·quite drunk when I 
saw him. I was with another Ll.eutenant whose name I do not know. This 
Lieutenant left shortly and I started talking to Private Ward and I 
believe I bought him a drink. Private Ward said he ha.cl-a hotel room 
and was staying by himself and if I wanted to stay with him, I could _, 
pay the difference and share the room with him. We went to the hotel 
and took off our clothes and went to bed. I got sick and had to get 
up once to throw up. Upon returning to bed I reached over and started 
to play with Private Ward•s· penis until he got an erection and then I 
copulated with my mouth, causing him to discharge in rrry mouth. Some-
time later, during the night, I did the same :thing again. I left in 
the morning to come back to camp but was still ill after I got here and 
did not go to work in :the morning. The afternoon was my afternoon off 
and I went back to Monterey in the afternoon. I had just gotten into 
town when I ran in to Private Ward on the street. We went to the Brown 
Derby and had a bottle of beer a peice and I began to get ill again and 
asked him i! he still had his hotelroom. He said he had turned the key 
inso I gave him some money to go up and get the room again. He came back 
shortly, to the bar and told me the room number and r· left and went to 
the hotel room and went to bed. In about 15 or 20 minutes., Private Ward 
ca::ne in and came to bed. I started to play with his penis when I heard 
a noise out in the hall and quit., layed on my back and simulated sleep
ing. In a felt minutes the door opened and the Military Police came in 
and told us to dress ·and took us to the Police Station.• (Ex. 2). 

Private William Ward, Military Police Section., Service Command Unit 1962., 
was called as a witness ai1d instructed by the court that he was not required 
to answer any questions which might tend to incriminate him. He testified 
that he had first met accused in May in a cafe named the Brown Derby where 
they had a few drinks together. He refused any further material information 
(R. 23-25). . 

About 2:.30 p.m. on 14 May 1943 Corporal Joseph Nesladek., Military
Police Section., Service Command Unit 1962., as a result or a conversation he 
had had with Private Ward 10 or 15 minutes earlier., together with a police 
officer., Private Fu;i.ua., Private First Class Albert.HOYtard, and Private First 
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Class William Castner went to Room 22 of the Royal Hotel in_ Monterey, 
California and there he saw accused and Private Ward lying on their backs, on 
the same bed, naked, except for their undershirts (R. 30). The door was un
locked. Accused had his eyes closed as if asleep and hands folded across his 
chest (R. 32). Ward's hands were behind his head and his penis was in a 
state of erection (R. 34). Private First Class Albert Howard corroborated 
Nesladek that the two were lying together in.bed aressed only in W1dershirts 
in the hotel room described about 3:30 p.m. l4 };lay 1943 (R. 35-36). It was 
shown that Private Ward,. on the morning of the 14th, had supplied Corporal 
Nesladek with information concerning the 9-CCused so that it was arranged 
between them that if lVard had any further meetings with accused he was to 
get word to Nesladek. Fifteen minutes before entering the hotel V[ard 
talked to Nesladek and as a result Nesladek and llard planned to catch ac
cused in some criminal act (R. 29). Nesladek gathered the others together, 
gave Yiard an opportunity to get to the room, and then entered the room with 
the anticipation of catchine accused in a criminal act (R. 32). 

5. 1'he rights of the accused were explained to him and he elected to 
remain silent (R. 52). 

6. With reference to Specifications 1 and 2 of the Charge the accused 
was found guilty of committing sodomy on Private Thomas F. Ivy on ll April 
and 1 ~;~ay, respectively. The accused's legally voluntary and admissible 
confession admits the conmlission of the two separate offenses and describes 
the ti:i1e and place. The first offense occurred during the night of 11-12 
April 1943. The second offense occurred on Saturday afternoon l May 1943. 

The Manual for Courts-Martial, paragraph 114, page ll5 provides: 

11An accused can not be convicted legally upon his 1.msupported 
confession. A c~urt may not consider the confession of an accused 
as evidence against him unless there be in the record other evi
dence, either direct or circumstantial, that the offense charged has 
probably been committed; in other words, there must be evidence of the 
corpus delicti other than the confession itselfa. 

While it is true that the necessary additional evidence need not be 
full, conclusive, or sufficient to prove the offense beyond a reasonable 
doubt, yet there must be some evidence, and it must have some bearing upon 
the offense charged. It must tend to show that the .offense was probably com
mitted. It should at least be corroborative of the offense. 
CM 120063; 12.5463; 213301; Sec. 395 {11) Dig. Op. J .A.G. 1912-40. 

The prosecution showed that the accused and Private Ivy were tol,-ether 
during the day of 11 April 1943. The offense under Specification 1 oc
curred during the night of 11-12 April 1943. Ivy•s testimony was not 
therefore corroborative of the commission of the offense. It threw no light 
on the subject whatsoever other than that the two knew each other and spent 
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Sunday togeth~r at various places. It did not even show that they were 
together that night, or occupied the same room. The switchboard operator's 
testimony ha.d no probative value. It corroborated the fact that the accused 
occupied a'room in tile San Carlos Hotel during the week end of 9-ll Apl'il 
1943. The mere fact that he occupied a room in a hotel d.oes net tend to 
prove that }1e conmritted sodomy in that room. Nor did the fact that he was 
seen coming into the hotel with an enlisted man at some time du.ring that week
end tend to prove tha.t he took the enlisted man to his room and com.'Ilitted 
sodcwy on the night of ll-12 Aprii. The finding of guilty of Specification 
1 cannot therefore be sustained because of the failure to prove the corpus 
delicti. 

The Board is cf. the same opinion with respect to the finding of guilty 
of Specification 2. Ivy supplied no evidence at all regarding this occasion 
or offense. Neither d~d the switchboard operator. A bellboy told about 
conducting the accused and a soldier to a room on the night of JO April but 
that would have no bearing upon what took IJlace the night of t:a.y 1. 

With reference, however, to Specification 5, the Board is satisfied that 
the prosecution has supplied sufficient evidence of the probability of the 
commission of the offense. The evidence was clear that accused had invited 
an enlisted man to join him in a roam in a hotel on an afternoon. Fifteen 
minutes later the two are lying on the same bed together, each clothed in 
nothing but an undershirt and the pathic 1s penis is in a state of erection. 
The confession disclosed the procedure followed by the accused in his homo
sexual practices. He would invite his intended victim to his hotel room, 
get in bed with him, excite him sexually with his hand., and then copulate with 
his mouth. The military police walked in just as he was about to copulate. 
Their arrival alone prevented the commission of the crime of sodomy. The 
court therefore ri~htfully found him guilty of an attempt to commit sodomy. 
The confession alone sustains the finding. The corrobcrating evidence of 
the two in bed toGether as described supplies the corpus delicti so as to 
legally sustain the confession. The sustained conviction of Specification 
5 is sufficient in turn to support the sentence of dismissal under Article of 
War 96. I:efense ccn.u:isel 1s contention that the entire evidence supporting 
the finding is inadmissible.because of the alleged entrapment of accused is 
not well fo;inded. The principle of entrapment applies only when those who 
seek to entrap plan the commission of the crime, and incite or lure the 
accused into committing it~ It does not apply to situations where the 
accused is the instigator. In the case at hand it was the accused who ar
ranged for the rendezvous with the pathic. The testimony of those w:19 caught 
him was therefore properly admitted. Dig. Op. J.A.G. 1912-40, Sec 395 (35); 
C!.1 227195. 
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7. ITar Department records show that ac~used is 31 years of a6e. 
· Upon gi-aduation from high sci:J.ool ;,e attended tLe University of Iowa, 
graduating therefrom in 1933 witi:J. the degree of B.~.c. He served as an 
enlisted ~an from 11 February 1941 to 15 September 1942, ,vhen he was 
appointed warrant officer, jlUl:i.or 6rade. He graciuated from the Army Fin-· 
ance School in 1942. Upon completion of the course of instruction at the 
Finance Officer Candidate School he was appointed second lieut~nant, Army 
of the United Stat8s, on 17 l.1arch 1943 and entered on active duty on that 
date. 

8. The court was le6ally constituted. No errors injuriously affect-
. j ng the substantial rights of the accused were committed during the trial. 

:'.:n the,opinion of tne Board of Eeview the record of trial is not legally 
sufficient to support the findings of guilty of Specifications land 2 
of the Char6e and of violation of Article of Weir 93, but is legally Sllifi
cient to support the findincs of Guilty of Specification 5 as a.~ended of 
the Charge and of the Charge jn violation of Article of 'i[ar 96 and lei:;ally 
sufficient to support the sentence and to warrant confirmation thereof. 
A sentence of dismissal is authorized upon conviction of violation of 
Article of War 96. . / 

(i . , \ 
l-; 1;. c---.../' I ' I 

V~ ,'\, ·.. C' ~,~.fuY · : ::: :::::::: 

~ l::::,,~~ , Judge Advocate. _,;_.:~...;;..-~--.-.-------<;~-
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1st Ind. 

'' 
:·iar Departr.1ent, J.A.G.O. 4- AUG 1943 - To the Secretary of ~,ar. 

1. H0re,,i th tra.i1si.ri.tted for the action of the President are the 
record of trial and the opinion of the Boa.rd of Review in the case of 
second Lieutenant ·uoyd J. Kent (0-1895116), Army of the United States, 
Service Command Unit 1962. 

2. · I concur irt the opinion of the Hoard of Review that the record 
of trial is not legally sufficient to support the findings of 5uilty of 
:3.r,ecii'ications 1 and 2 of the Charge (sodomy per os upon Private Thomas 
li' .' Iv-.r) a..'1d of the Charge (Ali 93), but is legally sufficient to support 
the findincs of guilty of Specification 5,.as am3nded, of the Charge 
(attempted sodomy per os upon Private ·\iilliam i::ard) a.Y1d of the Charee as 
amended (A\j 96), and legally sufficient to support the ·sentence and to 
warrant confirmation thereof. Accused v.as found not guilty of Specificatioiis 
J and 4 of the Charge (sodomy per os upon Private William ·,:a.rd). I recommend 
that the findings of guilty of the Charge and Specifications 1 and 2 there
under be disapproved and that the sentence be confirmed and carried into 
execution. 

J. Inclosed are-a.draft of a letter for the signature of the Under 
Secretary of ;iar, transmitting the record to the President for his action, 
and a form of Executive action designed to carry into effect the reconunenda
tion hereinabove made, should such action meet vuth approval. 

a --

l...:;ron C. Cramer, 
Lajor General, 

The Judge Advocate General. 
3 Incls. 

Incl 1 - necord of trial. 
'Incl 2 - Dft. ltr. for sig. 

U[Yil. 
Incl .3 - Form of ~~ec'utive 

action. 

(Findings of guilty of Charge and Specifications].' and 2 thereunder 
disapproved. Sentence confirmed~ G.C.M.O. 239, 17 Sep 1943) 
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.SPJGH -__ ao Jut. 00 
. . .CM.236966 

. 
B N .I TED S T J.. T- ~ S. ) DESERT TRAINING CENTER 

) 
v. ) Trial byG.C.M., convened 

) at Camp Young, Cali£ornia., 
Second Lieutenant. RICHARD ) 17 June 1943. Dismissal. 
G~ GOSPODAR (0-1107442); ) 
Corps of Engineers.- . ) 

...__.,._.._...._.______ 
OPINION by the BOARD CF REVIEW 

HILL, · DRIVER and LOTTERHOS,. Judge- Advocates 
. .. 

1•. The Board of, Review has examined the re~ord of trial in the 
case of the officer named above and submits this, its opinion,- to The 
Jud,ge Advocate General. 

, , 2~ The accused was tried upon the following Charge 8.nd _Specifica
~ tion_: 

CHARGE: Violation of the 61st Article of 1"lar. 

Specifications In that Second Lieutenant Richard G. Gospodar, 
Company C, 854th Engineer Aviation Battafion., did without 
:;)roper leave, absent himself from his cqmpany at Banning., 

. California from about 0800 hours, June 7, l-943 to about 
0800 hours, June 10., 1943. 

He pleaded guilty to and was found guilty of the Charge and Specifica
--t1on. • . He was sentenced to be dismissed the service. The reviewing au

thority approved the sentence and forwarded the record of trial for 
action under the 48-t.h Article of War. 

J•. The morning report of Company c., 854th Engineer Aviation 
: Battalion shows the accused from duty to absent "l'li.thout leave at 8 a.m., 
. 7 -June 194.3, a.nd from absent without leave to duty at 8 a.m., 10 June 

1943 (Ex. 1). Seeond.Lieutenant Frank L. Beardsley, Cor.unanding Officer 
of that company, to which the accused belonged at that time, saw accused 
on duty at Banning, California on 5 June· and rode to Riverside in the 
same car with accused on that day (Saturday). There, ·,,as a standing oraer 
that officers could be absent from noon on Saturday., to Monday morning. 

· Lieutenant Beardsley did not see the accused again until the morning of· 
' 
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10 .June, and the accused was not present for duti in the interim. .The 
accused was required to report each morning at 8 o'clock, and had no 
authority to be absent after 8 a.m. on Monday, 7 June (R. 7-16). 

4. The accused made an unsworn statement as follows:.· 

m;{ell, the .wl:iole reason for my absence for 3 days was re
sponsible due·to liquor. I had intended to cone back Eonday. 
I was down. tovm - I was in Hollywood at the time. I started · 
down' :cown. I happened to take a few more. I had a few . 

_companions and after one· day, it seemed to build up just a 
little bit too fast, and the whole thing is just due'to liquor. 
And I would like. to say at this time, regardless what·.t!}e . . 
opinion of the court is, that I am going to.lay off it." (H.. 16) 

5. 'l'he evidence shows conciusiveiy that the accused was ab~ent 
without leave as alleged. 

6. Careful consideration has been given to·a letter dated 21 June 
1943 from the Commanding Officer of the 854th Engineer Aviation Dattalion 
to the Commanding General, Desert Training Center, recor:ur,ending clemency, 
and a certificate of two,previous offenses, upon which he was punished 
under the.11'.tth Article of War (absence without leave for two days in 
each instance), attached ·thereto; and to a letter from the accused to 
the Com!'1B.nding General requesting c],emency, · first indorsement by the 
Commanding Officer of the 854th Engineer Aviation Battalion approving the 
request and second indorsernent by the Connnandinc Offic,er oi' the IV Air 
Support Command stating "Clemency not recommended" • 

. 7. The ·accused is 25 years of age.. 'l'he records of the Office of 
The Adjutant General shov-1 his service as follows: Enlisted service . 
from 15 August 1940; appointed temporary second lieutenant, Arrr.y of thE? 
United States, from Officer Candidate School, and active duty, 9 De
cember 1942. 

. 
8. The court was legally ·constituted. Ho errors injuriously 

affecting the.substantial ·rights of the accused were comnitted during 
the trial. The Board of Revie~ is of the opinion that the record of trial 
is legally sufficient to support the findings of guilty and the sentence 
and to warrant confinnation of the sentence. Dismissal is authorized upon 
conviction of a viole.tion of the 61st Article of war. · 

-2-
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1st Ind. 

war Department, J.A.G.o., 5 AVG 1943 - To the Secretary- of War. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the cue of 
Sec·ond Lieutenant Richard Q. Gospodar (0-1107442), Corps of Engineers. 

2. I concur in the opinion of the Boa.rd o£ Review that the record 
or trial i8 legalJ.7 sufficient to support; the findings o£ guilty and 
the sentence and to warrant confirmation of the sentence. The accued 
was absent wit.how; leave for three days. The Commanding Officer of the 
battalion to 1'hich accused belonged rec0111nended that for the good of 
the sernc·e the accused be retained in the A?."Jf!Y as an officer, because 
of his belief that the accused was, but for his unauthorized le.aves 
(he was absent without leave for two days on each of two prior 
occasions, for llhieh he -was punished under the 104th Arliicle of War), 
entitled to an efficiency rating of excellent as a general platoon 
leader and superior as a 1'8apcminstructor. I recommend that the sentence 
to dismissal be confirmed, but, in view o£ all of the circumstances, 
that the execution thereof be suspended dur.1.ng the pleasure of the 
President. 

3• Incloaed are a draft of a letter !or the signature of the Under 
Secretar,r of War, transmitting the record to the President for his 
action, and a form of Executive action carrying into effect the recom
mendation made above. 

~ - ~------ .. 

3 Incls. . . Jqrcm c. Cramer, 
Incl.l-Record of trial. M:ajor General, 
Incl.2-Drft. ltr. for sig. 'lhe Judge Advocate General. 

Under Sec. of War. 
Incl.J-Form of action. 

(Sentence confirmed but execution suspended. G.C.M.O. 318, 23 Oct 1943) 
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WAR DEPARTI;~~T 
A.rrrrJ Service Forces 

In the Office o:f The Judge Advocate General 
Washington, D. c. 

(191)
SPJGK 
CM 236967 

1. SEP 1943 
UNITED. STATES ) DESERT TRA.INING CENTER 

·) 
v. ·) Trial ·by G.C.t!., convened' at 

First Lieutenant CARIE R. 
VICKERS (0-483651), Dental 
Corps. 

) 
, ) 
) 
) 

Camp Young, california, 17-18 
June 1943. Dismissal, total 
forfeitures and confinement for 
one (1) year. 

OPINION of the BOa\RD OF REVIEW' 
LYON, HILL and A..'IDREWS, Ju~e Advocates 

l~ . The record of trial in the case or' the officer named above ittas 
been .examined by the Board of Review and the Board submits this, its 
opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charges and Speci.fica-
tions: 

CHARGE I: Violation of the 94th Article of war. 

Specification 1: rn· that 1st Lt Carle R. Vickers, DC, Med
ical Detachment, 537th QM Service Batta.lion, did, at 
Camp Young, California, on or about Hay 26, 1943, 
feloniously take, steal and carry away,_one (1) crate 
of eggs valued at $12.6o, one (1) ham valued at $4.32., 
four (4) sides of bacon valued at $13.20., one (1) case 
of lard valued at $8.64, ona (l) sack of sugar valued 
at $5.00, one (1) basle t of green peas valued at $3~6o, 
two (2) lamb carcasses valued at $30.90 of the total 
value of about $78.26, the·property of the United States 
furnished and intended for the military service thereof. 

Specification 2: In that 1st Lt earl~ R. Vickers.,·nc, Med
ical Detachment, 537th Q11 Service Battalion, did., at 
Camp Young, California, on or a rout !~y 26, 1943~ 
felonio~ly take., steal and carry away, ten (10) 
gallons of gasoline of the value of $0.82., the property 
of the United states furnished and ·intended for. the 
rmilita.ry_service thereof'. 
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CHARGE II: Violation o! the 95th Article of war. 
(l:otion to strike sustained) 

Specification l: (Uotion to strike sustained). 

Specification 2: (notion to strike sustained). 

Upon the arraignment the court sustained a motion by the defense to strike 
Charge II arx1. the Specifications thereunder. Accused then pleaded not 
guilty to and was found guilty of Charge ·r and the Specifications_ there
under. He· -..as sentenced to dismissal, total forfeitures and confinement 
at hard labor :for one year. The reviewing authority approved the sentence, 
designated the United States Disciplinary Barracks, Fort,Leaven"f'()rth1 
Kansas, as the place of con:finement and forwarded the record ot trial :for 
action under Article of war 48. · 

- 3. The evidence for the prosecution is substantially as follows: 

Accused is a first lieutenant, Dental Corps, assigned to the i~dical 
Detachment of the 537th Quartermaster Battalion, canip Young, californi& 
(R. 34). Staff Sergeant Russell z. Cole, Company B, 537th Quartermaster 
Battalion, stated that on 26 MJ.y 194.3 he -was Motor Sergeant and as such 
was charged with the responsibility of drawing and issuing gasoline to 
government vehicles of the battalion~ About 9:30 p.m. of that day accused 
drove a car - a maroon cqlored Chevrolet - to the truckhead l'i'here the gas
olin~ was in storage and ordered witness to put two five-gallon cans of 
gasoline in his car. The gasoline was the property of the United States 
Government and was furnished and intended for the military service. Wit,.. 
ness understood the directions of accused as an order (R. 171 26, 281 29, 
51). Sergeant Cole stated that vdrl.le he ms pouring the gasoline into 
the accused'~ car "Lieutenan~ Freed", the Officer of the Day, came up. 
Accused was standing by the car. After the gas had been poured into the 
car accused drove away. The Officer of the Day asked witness the name of 
accused and witness "told him" (R. 33) • 

. / rt was stipulated th.at i.t Second Lieutenant Harry F. Freed, 537th 
Quartermaster .Batta.lion, Camp Young, were present, he would testify that 
he was Officer of the Day, 26'"NJJ.y 1943 and th.at -while making his inspection 
at aoout 9:45 p.m. he observed sta..r.r Sergeant Cole pouring gasoline from 
two five-gallon GI cans· into :the tank of accused's car parked near the 
motor maintenance tent (R. 34·; Ex. 1) •. It -was also stipulated that the 
unit price for the gasoline as set forth in Specification 2, Charge r; was 
the official government price prevailing at Camp Young for the ·month of 
1)1.y 194.3 (Re 35). 

Corporal van Leer n. Britt, Company n., 537th Quartermaster Battalion, 
sta.-ted that he had cha;i:g9 o.f :t.he storage an,d -issue· o~ .tood :rrvm··the··clzss 

truckhead-,- sometimes called railhead, at Camp Young. Witness stated that 

--2-
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on the night of 26 Uay 194.'.3 accused came to the truckhead, witness ad
dressed him and accused remarlro. that witness was not the party whom he 
was looking for. Fl:'om the description which he gave it was evident to 
witness that accused was looking for "Corporal Mcclanahan". Witness 
informed accused that Corporal McCl.anahan would be 11along in a few 
.minutes"· (R. 10., ll). 

Corporal Julius 3. McCl.anahan, 537th Quartermaster Battalion, stated 
that he was the guard and "clean up" clerk at the railhead. When he ar
rived at the railhead. about ll o•clock on the night of 26 17:ly 1943·; he 
saw accused 9n the porch. Witness approached and saluted. Accused. said., 
"Have yru got any groceries?" Witness replied., "Yes, sir., we have some 
here." Accused then said., "How about getting a few groceries1" Witness 

. and accused then went into the building and accused pointed out "what he 
wanted"• At the direction of accused the witness placed in accused's car 
2 lamb carcasses., 4 sides of bacon, a broken crate of eggs., a 100-pound 
sack .of sugar, 30 pounds of la.rd and one ham. Accused also got a basket 
of peas which accused himself took to the car. The·property which was ·thus 
placed in the accused's car was owned by the United States Government and 
furnished and intended for the milltary service thereof. Wit.,ess statad 
that although he had never seen accused-before and accused presented no 
credentials entitling hilil to the supplies, he knew accused was an officer 
and in giving hilil the supplies· he was merely carrying out the orders of 
the accused (R. 12-16). Witness statad that he thought accused was getting 
the supplies for the officers• mess (R•.19). 

Lieutenant Colonel Albert T. Anderson., Commanding Officer., 537th 
Quartermaster Service Battalion, stated that the organization served the 
camp installations including the truckhead. The function of the truckhead 
was to consolidate requisitions and issue supplies. He stated that if ac
cused had had authority to draw rations, he (witness) would know it., and 
that.accused did not on 26 M9.y 1943., or at any other time., have such authority. 
Witness .further stated that he had never authorized an officer under his 
command "under any conditions to draw gasoline and put same into their own 
auto"• No such authority had been given accused (R. 41). 

Private First Class Jer-ry s. Bartell., 744th Military Police Battalion., 
Company D, Indio., Calif6rnia., ~dentified accused as an officer apprehended 
by him about 1:30 a.m • ., 27 May 1943. In this connection witness stated 
that he and a civilian officer of the Indio City Police Force were patrol
ling the streets of Indio. Pursuant to infonnation which they had received 
they were looking £or a 1941 model maroon-colored Chevrolet. Shortly after 
receipt of this information witness saw a car of this description "heading 
down 46 towards Highway 99n. Witness and his companion chased the ·car and 
overtook it within about one-quarter of a mile (R• .'.36). The car was on the 
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Palm Springs Highway headed "in the direction or camp Young" (R. 38). 
Accused -.as asked what he had been doing "lurldng around the alleywaytt 
arid accused stated, "Well, I know some people". Witness stated that at 
this point he noticed a Govenmi.ent Issue blanket on the back seat which 
gave the appearance o! •covering up something". He asked the accused;! 
acyone was sleeping under the blanket. Accused said, no, that "it ,was · 
just a blanket"• Witness and his companion opened the door of the oar 
and lif'ted the bl..arucet under l'lhich l'lere observed two slabs of bacon -
a sack ~r sugar and parts or. ~casses of lamb. n * * * I just raised up 
the blanket, just enough to see the sugar and bacon * * * and .the 1.amb 
carcasses". Witness did not ask accused llhat he was doing with the sup
plies and accused made no statement with reference thereto. / Accused iras 
taken to nm.lltary police headquarters and the keys of his car 11ere turned 
over to the military police authoritie_s (R. 37). · 

It was stipulated that the unit prices of· the articles set forth in 
Specii'ication 11 Charge I, ftre of.t'icial government prices p;-evailing at 
Camp Young, Cal.ii'ornia, tor the month of 15:Ly 1943• 

4. ibe accmed did not testify and no evidence was offered by tha 
defense~ 

5. The undisputed evidence thus shows that tha accused at the place 
and time alleged went to the truckhead. at Camp Young in the nighttime and 
without any color of authority ordered enlisted men.at the truckhead in 
charge of the property.to pl.ace in his car gasoline and other government 
property .furnished and intended for the military service. It is unneces
sary to elaborate upon the subsequent events such as the apprehension ot 
•accused several hours late~with a pa.rt of the stolen supplies concealed 
under a blanket on the rear seat of his car - and his false statel?8nt to 
the police officers that nothing was under the blanket•. Going.to the 
truckhead under cover of darkness and fraudulent.41' !>rocuring and carry-1.ng 
awa;y government property, as shown by the !acts and circumstances fully 
warranted the court in finding accused guilty of larceny in violation of 
Article of war 94 (CM 220398). · 

6. war Departm:int records show that accused is 28 years or age•. 
· He attended Hampton Institute from 1928 through 1934 and Alabama State 

Teachers College .from 19.34 to graduation in 1937. He was graduated at 
Howard '()rl.versity College or Dentistry, washington., D. c., on 5 June 1942. 
He was appointed first lieutenant, Army of the Uiited States on 14 June 1942. 

7. 'lbe court l'BS legal:cy- constituted and had jurisdiction ot the 
person and the subject matter. No errors injuriously affecting the sub
stantial rights of the accused were committed during the trial. Dl the . 
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opinion of the Doard of Review the record of trial is legally sufficient 
to support the fir..dirli:;s of guilty and the sentence and to warrant confirma
tion thereof. Dismissal is authorized upon conviction of violation of 
Article of War 94. 

~L-/_ (. t, 
----~------__,~.,-~ Judge Advocate.___, 

~ ~ Judge Advocate. 

__,(~7_->-.;~0'-n__L_ea_v_e_)______, · Judge Advocate. 

-5-
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1st Ind. 

Wa.r Department, J.A. G.o., 6 SEP 194'3 - To the Seoretary or War. 

1. Herewith transmitted for the a.otion of the President are the 
record of tria.l a.nd the opinion or the Boa.rd of Review in the ca.se or 
First Lieutenant Carle R. ;fiokers (~48:5651), Denta.l Corps. 

2. I ooncur in the opinion of the Board ot Review tha.t the record 
of tria.l is legally sufficient to support the findings am sentence and 
to warrant oon!'i:rmation thereof. I recommend that the sentenoe .be con
firmed and oarried into execution. 

3. Inolosed are a dra.f't of a letter for your signature, trans
mitting the record to the President for his a.ction, 8lld a form or 
Executive a.otion designed to carry into effect the.recommendation 
hereinabove ma.de, ahould·suoh action meet with approval. 

~ .--,. 
''--- - - -.......::_....._o.-._..__.._ -··-· -

· 1 J.t,ron c. Cramer, 
Ma.jor General, 

The Jaige AdTOoate General. 
3 Inola. 

Inol. 1-Reoord of trial. 
Incl. 2-Dra.f't of let. for 

sig. Seo. of' War. 
Inol.3 - Form of action. 

I • 

(Sentence confirmed. G.c.u.o. 29.3, 2 Oct 194.3) 
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(197)WAR DEPARTMENT 
Arary- Service Forces 

In the Office of The Judge Advocate General 
· Washington, D. c. 

SPJGN 
CM 236974 · 

11 AU<i 1943 
UN I TE D S T A T.E S ) 92ND INFANTRY DIVISION 

v. 

Second Lieutenant ALBERT L. 
BARKSD.AIE (0-1294733), 365th 
Infantry•. 

~ 
) 
) 

·) 
) 

Trial by G.C.M.., convened at 
C8Jii> Atterbury, Indiana, 4 and 
5 ~ 1943. nl.Slli.issal, total 
forfeitures and confinEment for 
five (5} years. · 

OFINION of the BOARD OF REVIEW 
CRESSON, .LIPSCOMB and SIE.EFER, Judge .Advocatea 

l. The record of tl'ial 1n the case of the officer named above 
has been examined by the Board of. Re'View and the Board submits this, 
its opinion, to The Judge Advocate General. ' 

2. The accusea was tried upon ·the following Charges aid Specifi
cations: 

CHARGE I: Violation of the 93rd Article of war. 

Specitication l:. In that 2nd Iif.eut Albert L. 
Barksdale, did, at Canp Atterbury, Indiana, 
on or about January 7, 1943, felonious:cy, em
bezzle b,r !raudulent:cy, converting to his own 
use good and l.awt'U1 money of the United Sta.tea 
of America of the value of $39.00, the property 
of Camp Atterbury Officers Mess #3, 1ntrusted 
to him by the said. Camp Atterbury O.f'fi.cers Mess 
113. 
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The six subsequent Specifications are identical with 
Specification 1 except as to date and amount., as in.:. 
dicated below: · 

Specification 2: 21 January 1943; amount ~}16.55 •. 

Specification 3: 27 January 1943; amount $31.05. ., 

Specification 4: 3 February 1943; amount iv.co. 
. 
Spec~cation 5: 10 February 1943; amount ~34.40. / 

Specification 6: 17 February 1943; amount $28.90. 

Specification 7: 24 February 1943; amount 020.00. 

CIW.lGE II: Violation of the 96th Article of War. 
(Finding of not guilty). 

Specifications l t1:,rough 7: (Finding of not guilty). 

He p:Je ad.ad not guilty to all Charges and Specifications. He was round 
guilty of Charge I and all Specifications thereunder; not guilty o! 
Charge II and all Specifications thereun:ler. He was sentenced to be 
dismissed the service., to forfeit all pay and allowances due or to 
become due and to be confined at hard Ja. bor at such place as tho review
ing authority may direct for fi..ve years. The revi~wing authority. ap
proved the sentence and forwarded the record of trial for action under 
Article of War 48. · 

3. The evidence !or the prosecution shows that during the accused's 
tenure as officer in'c,harge of Officers' Uess No. 3 at Camp Atterbury., 
Indiana, the mess-hall equipment included a coin operated phonograph, 
classed as an amusement nacbine, owned by an automatic music concern., 
placed there under an arrangement whereby., once a week., the owner's 
agent and the mss officer jointly opened the contraption, and divided 
equally the money found therein, one-half belonging to the ovmer., the 
other to the mess. At the same time the owner's agent., in each instance., 
prepared a collection report in triplicate, sho'lling the amount divided, 
which report the I!l8SS officer always signed., receiving a copy along with· 
the share of the cash belonging to the mess. As mess officer of Mess No. 3, 



(199) 

the accused was required to submit daily written steward's reports to 
Mess No_. ·1., itemizing the previous day's intake from all sources., 
including "amusement machines". On the dates set out in the Specifi
cations under Charge I, ranging from 7 January 1943., to 24 February 
1943., the accused collected the amounts alleged to have been embezzled., 
varying .from $16.55 to $39.00, aggregating $196.90., the share of the 
proceeds derived from the phonograph machine alloted to Mass No. 3., but 
failed entirely to accollllt for such receipts in any manner whatsoever. 
When a remark ma.de by the owner's representative on 26 Feb:ruar,y 1943., 
that a total of $40 bad been collected from the phonograph machine 
in Mess No. 3 on 24 Februar,y 1943., resulted in a check of the accused's 
subsequent daily reports., it was discovered the Mess's share of this 
collection had not been reported. The accused., being questioned., asserted 
that the machine had indeed been checked O?l 24 Feb:ruary 1943 but there was 
no money taken out because "there wasn't enough in it". The accused's 
signed receipt for $20 as Officers' Mess No. 3 's share of the machine's 
proceeds on that date was introduced in evidence., as were his signed 
receipts for each of the other unreported collections alleged in the 
Sped.fications., and all of his daily reports .fbr the period covered 
thereby (R. 7-26., 36; Exs. 1-9). ' 

4. The evidence for the defense shows that enlisted employees as 
well as the accused sometimes ma.de out the daily steward's reports, and 
that the accused sometimes signed them in blank to be filled out by 
others. Money received in operating the mess was loosely handJed, and 
various employees had access to the till. The accused., in turning the 
mess fund over to his successor., personally made up a shortage of some 
$.28., representing no part., however., of the unreported collections .f'rom 
the phonograph machine (R. 27-34). 

5. The accused., after being properly advised of his rights as a 
witness., elected to remain silent (R. 36-37). . 

6. Specifications 1-7., Charge I., allege the accused's .fraudulent 
conversion to his own use of the unreported sums belonging to Of'ficers' 
Mess No. 3., collected by the accused from the phonograph machine. The 
uncontradicted evidence shows that the accused., in each instance., received., 
in his capacity as mess officer., the sums alleged to have been embezzled; 
that he ,failed to report or account for them; and when asked why the last 
one £ailed 1o appear on his daily report., falsely denied its receipt., 
precipitating· the investigat:l.on which revealed six add:!. t:i.onal unreported 
collections from the phonograph machine., despi~e the £act that he had 
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signed receipts for each one of them and had properly reported and 
accounted for previous collections from the sa'!le source. The cir
cumstances surrounding his failure to either report or account for 
the seven involved here, leave no basis for questioning the f:raudulent 
intent which motivated the accused in appropriating to his mm use 
these funds., belonging to the mess and received by him in his capacity 
as ness officer., instead of reporting and turnine them in along with funds 
from other sources received by hin in too same capacity. 

"Embezzlement is the fraudulent appropriation 
of property by a person to whom it has been in
trusted or into whose hands it has lawi'ully come11 

(Moore v. U.S • ., 160 U.S. 268). 

"The gist, of the offense is breach of trust.-i:· -1~ -1:

The offense exists only where the property has been 
taken or recmved.by virtue of such rel.ationship11 

(par. 149h, PP• 173-174, M.C.M• ., 1928). 

Every element of the offense of embezzlement is alleged and 
established in connection vdth each of the seven Specifications under 
Charge I. 

7. The accused will be 21 years of age on 6 September 194.3. He 
was inducted at Fort Dix, New Jersey., 10 March 19,41; honorably discharged 
for the convenience of the Government., 28 September 1942; and temporarily 
commissioned a second lieutenant of Infantry., in the Army of the United 
States Z} September 1942. · 

8. The court was legally constituted. No errors injurio:usly 
affecting the substantial rights of the accused were committed du.ring 
the trial. In the opinion of the Board of Review., the record of trial 
is legally sufficient to support the findings of guilty and the sentence 
and to warrant con.finnation thereof. · Dismissal is authorized upon a 
conviction of violation of Article of i'lar 93. 

b~.2::>,~, Judge Advocate. 

t2h,__ /!~Judge Advocate, 

~~• Judge Advocate. 
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· SPJGlf 
Cll 2~974 

1st Ind. 
, • ., 'r 

~ v r.U lJ. ; '-' 4 .: - To the Secretary ot war. 

1. Herewith tranad.tted tor the action ot the President are th• 
record ot trial and the opinim ot the Board ot Rrdff in the case ot 
second Lieutenant Albert L. Barksdale (~1294733), ~5th Intant.17. 

2. I concur. in the opinion ot the Board ot Review that the record 
ot trial b le~ sut.ticient to support the findings and the sentence 
and to warrant confirmation thereof. I reC<D1end. that the sentence ot 
dianissal, total torteitures, and confinement at hard labor tor fin yea.rs 
be contlrmed, but in ,in of the youth ot the accused (the accused will be 
twent7-one Je&r• ot age on 6 Sept.Elllber 1943), I recomnend. further that 
three ;:rears ot the confinement imposed be ruitted, that the sentence u 
thus modi.tied be ordered executed, am that the United. States Diaciplinar,r 
Barracks, Fort Leavenworth, JCansae, be designated as the place of continemnt•. 

3. Inclosed are a draft. ot a letter tor 70ur signature, tranl!llllitting 
tha record to the President tor his aeUon, and a form ot Executin actica 
d.ed.gned to carr,r into ettect the foregoing reCOJ111enda.tion, should such .. 
actica seet with apprcmu. · 

~c..~. 0 
~ c. Cramer, 
Major General, 

Tba Judge Advocate General.•. 

3 Incl•• 
Incl. 1 - Record ot trial. 
Inol. 2 - Dtt. ltr. tor sig. 
Incl. 3 - Form or Executin 

action•.. 

(Sentence confirmeq but four years of confinement remitted. 
G.C.M.O. 256, 22 Sep 1943) 
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WAR DEPARTMENT (203) 
A:r:my- Service Forces 

In the Office of The Judge Advocate General 
Washington, D.C. . 

SPJGQ 
C~i 236985 

UNITED STATES SEVEN'!H SERVICE COMMA.ND ~ ARMY SERVICE FORCES 
v. ) 

) Trial by G.c:M., convened at 
Private CARL E. DOUGLAS ) Fort Leavenworth, Kansas, 10 
(36393459), Unassigned, ) June 1943. Dishonorable dis
Attached First Receiving ) charge and confinement f~ 
Battalion, Reception Center ) thirty~seven (37) years. 
#1773, Fort Leavenworth, ) Penitentiaey. 
Kansas. ) 

HOLDING by the BOARD OF REVIEW 
ROIDIDS, HEPBURN and FREDERICK, Judge Advocates. 

l. The record of trial in the case of the soldier named above 
has been examined by the Board of Review. 

2. The accused was tried upon the following Charges and Specifi
cations: 

CHAIDE I: Violation of the 58th Article of War. 

Specification: In that Private Carl E. Douglas, Unassigned, 
Attached First Receiving Battalion, Reception Center 
#1773, Fort Leavenworth, Kansas, did, at Fort Leaven
worth, Kansas; on.or about lay 19, 1943, desert the 
service of the Unitad States and did remain absent in 
desertion until he surrendered himself' at Fort wayne, 
Detroit, Michigan, on or about June 4, 1943• 

CHARGE II: Violation of the 93rd Article of War. 

Specification 1: In that Private Carl E. Douglas, Unassigned, 
Attached First Receiving Battalion, Reception Center 
#1773, Fort Leavenworth, Kansas, did, at Leavenworth, 
Kansas~ on or about May 19, 1943, by force and violence 
and by putting him in fear, felonious~ take, steal and 
drive away from "RJly Collins, American Cab D:river, Leaven
worth, Kansas, one Plymouth Automobile, cab Noe 4, 1941 
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model, sedan, Motor No. Pl2-48?985, Kansas State License 
No~ ?-6575, value about $800.00, ovmed by Jacko. Brush
wood and Albert Duhrels, operating under the name of the 
American Gab Company, Leavenworth, Kansas. 

Specification 2: In that Private Carl E. Douglas, Unassigned, 
Attached First Receiving Batta.lion, Reception Center #1773, 
Fort Leavenworth, Kansas, did, at Leavenworth, Kansas, on 
or about May 19, 1943, with intent to commit felonies., viz; 
murder and robbery, commit an assault upon ~y Collins, 

· American Gab Driver, Leavenworth, Kansas, by wilfully and 
feloniously striking the said P;iy Collins on the head with a 

· dangerous thing, to-wit: a rock. • . · 

He pleaded not guilty to and was found guilty of all the Charges and 
Specifica~ions. The offensee ll3I'8 committed in time of war. Evidence of 
one prior conviction by general court-martial for desertion was intro
duced. He was sentenced to be dishonorably discharged the se~ice, to 
forfeit all pay and allowances due or to become due, and to be confined 
at hard labor at such place as the reviewing authority might direct for 
75 years. The reviewing authority approved the sentence but remitted 38 
years of the confinement imposed, designated the United States Penitentiary, 
Leavenworth, Kansas, as the place of confinement, and forwarded the record 
of trial pursuant to Article of War 5oi. 

3. 'lhe pertinent ·evidence for the prosecution shows that the ac
cused arrived at the P.eception Center at Fort Leavenworth, Kansas, on 
the morning of 19 May 1943. That afternoon he planned with two otlier 
colored soldiers to go "over the hill" to Detroit, where accused•r family 
resided. The three then left by bus for Leavenworth. 'lhere they had 

1 

a few~ and searched the streets for an unlocked car that they 
could steal. They were unsuccessful in their search, so planned to get 
a cab. Through some woman in a restaurant they sent for a cab. Accused 
was handed a rock by one of his canpanions while waiting for the cab to 
arrive and told to wrap it in a piece of pa.per and to sit in back of the 
cab driver and then. to hit the driver on the head with the rock (Ex. 2). 

Ray Collins, a cab dri~er for the American Taxi Cab Company arrived 
with his cab. 'lhe three got in. The accused sat in back of the driver 
and after the cab had been driven amort distance struck the driver 
three or four blows on the head with the rock (Ex. 2, R. 6). The cab 
stopped. 'lhe three soldiers hauled the driver over ipto the back seat. 
There the accused struck the driver a few more times on the head with the 
rock. 'lhe accused then got out of the cab and got into the driver's 
seat. As he started the cab, according to the driver Collins, Collins 
seized the door handle and got out (R. 6). 'lhe accused thought Collins 
.fell out on the' road and was dead (Ex. 2). \ 

Collins, the cab driver, was able to walk to a hos:gital where he was 
confined for nine days receirj.ng medical care and treatment, including the 
taking of' 36 stiches to sew up the wounds in his head (R. 6, 10). 
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The accused and his companions abondoned the cab in an unnamed town 
and from there hitch-hiked their way to Detroit. They got rid of their 
jackets and gloves which were covered with blood (Ex. 2). 

It was shown that the value of the cab taken by the accused and his 
companions was over $800 at that time (R. 12) • 

. An extract copy of the morning report of the accused's military 
organization showed him to·be AWOL as of 7 p.m. 19 M9.y 194.3 (Ex. 1). 
Accused surrendered to military control at Fort Wayne, Detroit, Michigan 
on 4 June 1943 (R. 12). 

4. It was stipulated that on 24 May 1943 a telegram signed by 
the accused's mother was sent to the Commanding General, Fort Leaven
worth, set.ting forth that the accused arrived to see his parents and 
was on his way back (R. 17). 

Accused, conversant of his rights, made an unsworn statement that 
he did not intend to desert but went directly to his home to visit his wif'e, 
a daughter and grandmother in Detroit; that his grandmother told him about 
a telegram she received from Fort Leavenworth on 24 May 1943; that on 4 
June, he went to the Army Post at Fort Wayne and told them he was AWOL and 
llSnted to return to Fort Leavenworth; that he wore his uniform all the t:ime 
and did not do any work; that he got drunk on 19 May and does not remember 
all the things that were put in the statement (Exhibit 2) but he guessed 
that the facts ~et forth in the statement were "approximately" correct; that 
on the night of 19 M:i.y he 11as trying to "travel away" from Leavenworth 
and did not intend to do anyone any harm. 

5. With reference to the charge of desertion (Charge I,) the 
evidence is clear that the accused on 19 May 1943, left his post at Fort 
Leavenworth, Kansas, without authority and with the admitted intention 
of' going "over the hill". Sixteen days later he sUITendered in Detroit, 
Michigan. Not only is the intention to desert admitted by his unsworn 
statement, but also corroborated by the proof of the length of t:ime 
during which he -was.absent, the distance between his post and the point of 
surrender, and the incentive to remain a11ay to avoid punishment for 
the crimes that ha committed, hereinafter discussed. There was therefore 
ample proof of desertion. 

With reference to the charge of robbery (Charge II, Spec. l) it 
was not o~ proven by the prosecution, but al.so admitted by the accused 
that he and the other two soldiers called a cab with the intention of 
stealing it from· the driver. This intention was carr,ied out with force 
and violence. '!be acc~ed himsell drove the cab away after disposing 
or the driver. -

The Manual for Courts Martial, paragraph 149 provides: "Robbery is 
the taking, with iptent to steal, of the personal property of another, from 
his person or in his presence, against his will, by violence or intimidation.• 
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It was apparent therefore that the accused committed a robbery in that 
he took a cab, which is personal property, from the presence of Collins, 
by force and violence, with the intention of stealing it. All of the 
requisite elements of the crime were present. 

. With reference to Specification 2 of Charge II the alleging that 
the accused committed an assault with intent to commit the two felonies of 
murder and robbery, the evidence is clear that the accused s truck the 
cab driver, Collins, viciously on the head with a rock with the intention 
of stealing his cab. The intent to rob was admitted by the accused and 
clearly shown by the ~cused' s preparation and his executi6n of his plan 
of stealingthe cab. The finding of ;,uilty of this particulE.r offense 
is clearly supported cy the evidence. The charge, however, includes 
assault with the intent to murder. To prove such an offenee the spec'ific 
intent to murder must oe shown beyond reasonable doubt. There was n,o 
proof that he intended to kill the driver. True it is that he, according 
to his confession, thought that the driver had fallen out of the cab 
and was dead. Whether accused thought death was caused by the fall from 
the cab or from the beating with the rock is not shown. The Board is of 
the opinion that the proof cf intent to murder has not been shown -beyond a 
reasonable doubt and therefore the evidence does not sustain that part .of 
the findings. A general felonious intent or specific design to commit 
another felony is not sufficient to show intent to murder. tianual for 
Courts-Martial, 1928, par. 149 b page 179. 

6. The record shows the accused to be 23 years of age. He 1ras in
ducted into the service ·on.12 August, 1942 at ·Chicago, Illinois. He 
was previously convicted by general court-:nartial on 14 January 1943 of 
desertion from 6 October 1942 to 27 December 1942. His sentence was 
remitted on ll May 1943. 

7. The court was legally constituted. No errors injuriously affecting 
the substantial rights of the accused were collllitted during the trial. 
The Board of Review holds the record of trial legally sufficient to sup-
port the findings of guilty of Charge I and its Specification, legally 
sufficient to support the findings of guilty of Charge II and Specification l 
thereunder, legally sufficient to support only so much of the finding of 
guilty of Specification 2, Charge II, as finds the accused guilty of as
sault, at the place and ti.'lle and in the marmer and upon the pe:rson alleged, 
with intent to commit a felony, viz, robbery, and legal:cy' sufficient to 
support the sentence. Confinement in a penitentiary is authorized by 
Article of War 42 for the offense of robbery and also for the offense of 
assault with intent to murder or to rob, all of which are recognized as 
offenses of a civil nature and so punishable by penitentiary confinement 
by sections 273 and '2:15 of the Criminal Code of the United 'States 
<1a u.s.c. 452, 454). 
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1ai Ind. 

War Department, 1. A. G. o. 31 JVL t943 - To the CornmencUng General, 
SeTeD.th Serr1ce Comnan~, Amy Service :rorce•, Omaha, Nebraska. 

1. In the caa. ot Private Carl E. Dougla1 (363934!59), tJnassigne«, 
attached lst Receiving Battalion, Reoeption Center No. 1773, l!'ort !BaTen
worth, Xanaaa, I concur in the toregoing holding b7 the Board ot Renew 
end tor the rea1ona therein. stated recommend that only so Ill10h ot the 
tindings of gu1lt7 ot Specification 2, Charge II, be approved as tinds 
accused guilt)" ot assault, at the place and time and ill the manner en4 
upon the person alleged, with intent to commit a telon7, rtz, robb•rJ'• 
Upon compliance with the foregoing r•commendation 7ou will haTe authorit7 
to order the execution ot the sentence. 

2. The sentence imposed 1s legal tar the conviction ot desertion, 
n\~ry and assault With intent to rob, but 1n Tiew ot the 1nsutt1ciency 
or th• :record to support the finding ot guilt7 Gt assault.with intent to 
murder, it is recounended that the period ot cODtinament be reduced to 
tnnt;r-t1T• 79ar1. 

3. When copies ot the publish•d order in this case are forwarded 
to this office ther should be accc:apauied b7 the taregoing holding and 
this indorsement. l!'or convenience ot reference and to tac111tate _attach
ing oop1ea ot the published order to the record 1n this case, please 
place the tile number ot the record 1n brackets at the end ot the l>Ubllshed 
order, as follows: 

(CM 236985). 

T. H. Green, 
Brigadier General, tJ. s. ATmy, 

Assistant J'udge Advocate General, 
In charge ot Millta17 ;ustice. 

1 Incl. 
. _-Record or trial. 
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T.'AR DEPAR'l'Jl.ENT 
A:rrrry Oervice Forces 

(209)In the Office of The Judge Advocate General 
Washington, o. C • 

.SPJGQ 
CM 23701?, . 4 AUG 1943 

U N I T E D S T A 'I' E S ) .DESERT TR.AilHNG CENTER -
) 

v. ) Trial by G.C.M., convened at 
) C~np Young, California, 8 

Second Lieutenant GERALD ) June 194.3. Dismissal and 
R. SMITH {0-ll09672), ) total forfeitures. 
Headquarters ll20th En ) 
gineers Combat Group ) 

OPINION of the BOARD OF ISVIL".1 
I:.OUNDS, HEPBUlli-J" and FREDERICK, Judge Advocates 

1. The record of trial in the case of the officer,named above has 
been examined by the Board cf Reviev,, and the Board submits this, its 
opinion, to The Judge Advocate General. 

2. Accused was tried upon the following Charges and Specifications: 

CHARGl: I: Violation of the 61st Article of li'ar. 

Specification: In that :2nd Lt. Gerald R. Smith, Gro·11p aeadquarters, 
1120th Engineer Combat Group, did, without proper 
leave, ab0~nt himself from his station at Camp 
Young, California. from about Liay .3, 194.3 to about 
r.:ay 12, 194.3. 

CEAHG.t: II: Violation of the 95th Article of War•. 

Specification 1: In that 2nd Lt. Gerald R. Smith, Group Headquarters., 
ll20til Engineer Combat Group., did, at Camp Young, 
California, on or about Hay 12., 194.3, wit.ti intent 
to deceive Colonel KEiTH R. BAHNJ:.Y., 1120th Engineer 
Comb;:1.t Group, his commanding officer, officially 
state to said Colonel KEITH R. BAJl11LY, that he, 2nd 
Lt. Gerald H. Smith was too sick during his absence 
from his station frora about :Jay .3, 1943 to May 12, 
194.3, to report back to l1is station, which statement 
was known by t:i.c zaid 2nd Lt. Gerald R. Swith to be 
untrue, in that he was not too sick to report back to 
his station Juring said period of absence. 
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Specification 2: (Finding of not t;uilty). 

He pleaded not guilty to the Charga:;and Specificatior1$. 'He was fo;md not 
guilty of Specification 2, Charge II. He was found guilty of the ppecifications 
and Charge I and Specification 1 of Charge II and Charge II. There was no 
evidence of any prior convictions submitted. He was sentenced_to be dismissed 
·the service and to forfeit all pay and allowances due or to become due. '.l'he 
reviewing authority approved the sentence and forwarded the record of trial 
for action und~r the ti8th Article of \iar. 

J. 'l'he prosecution showed by competent evidence that the accused was 
assigned.to the ll20th En~ineer Combat Group stationed at Ca"'!lp Youn6, Califor
nia. On Saturday 1 Uay 1943 he was granted verbal permission by his comm.and
ing officer, Colonel Keith R. Barney (R. 10) to be absent over the weekend, 
with the understanding that he should return for duty JJonday morning 3 Uay 
l94J. Colonel Barney, although he was on duty at the postJdid not see the 
accused at the post from that time until abcut 8:30 p.m., 12 ~ay 1943, at 
which/time the accused reported to him. The accused had no authority to be 
absent during this period of time other than for the period designated. The 
following conversation took place between the colonel and the accused upon 
the latter's return: 

•Then I asked him where he had been. He replied he was 
at Yuma where he was ill and where they took very good 
care of him. That expression struck me •. I asked him if 
he had any rr.edical evidence to support this. F:e replied, 
•not except for 2 days. 1 I then asked him if he had been too 
sick at any t:i..~e during his absence to report back and he 
replied he had been to sick at all times during his absence. 
I asked him if he desired to see a doctor. 'Ho', he replied. 
I then placed him in restriction pending further investigation.• 

On Tuesday 4 May 1943 Colonel Barney was informed by Lt. Kaskey that the 
accused had telephoned on Monday J 1ray 1943 to the effect that he was sick 
in Yuma and would arrive on Tuesday. Lt. Kaskey was an instructor of, a class 
which accused was supposed_ to attend on that particulF.r i.:onday (R. lJ). 

Extract cop~.es of the morning report of the accused's organization was 
received in evidence and showed the accused absent without leave as cf .3 May 
1943. (Ex. I). 

Miss Helen J. Gordon, a registered nurse at YU!!Ui, Arizona, testified that 
accused came to the office of Dr. Calvin A. Eaton, in which she was employed, 
about J:30 p.m., Monday 3 11ay 1943 and complained that he was ill from 
diarrhea and had to get off the train the night before, and asked for a letter 
with which to get back to ca.mp. He requested that the letter state that 
Dr. Eaton had taken care of him. The witness administered first aid by pro
viding the accused with a small bottle of paragoric. Dr. Eaton's secretary 
prepared, si;ned and delivered to the accused a letter (Defendant's E>c. 2) 
dated ) !.fay 1943, reading as follows: 
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111iay 3, 1943 

'ihis is to certify that Lt. G: R. Smith has b~en 
ill and under rcy care since 10:00 P.1'.., !{d.y 2nd, a..."ld 
was unable to reach Car.p Young at the desi;;nated tL,e. 

(s) C • .A. Eaten 
Calvin A. Eaten, !.'..D. 

CA.:;:kblf 

On the afternoon of c ;Jiy 1943 a:cus"J again cd.lle:l at Dr. Eaton's 
office and requested a lettCc::.' from Dr. i:;aton to the effect that Dr. Eaton 
had taken care of him. Ea wanted t:te letter in order that he T!'ibht go back 
to ca.r,1p. Dr. ~aton refused to give it to hii11 (n. 18).

\ 

Dr • .::aton testified that he did net see the accu.;ed upon ru,s visit 
to the doctors office on 3 1.Iay 1943, but uid s0e him on the 6th. On the· 
latter c;ate accused asked the doctor to tehlpno11e tne camp and state t:1at he 
(accused) has sick and unu.ble to co to the 54th .t.'vacuation Hospital there 
in Yuma. Accused also asked for a letter to the effect that he was sick 
and could net return to camp. Ee wanted it to cover the period of time 
oetween :.'.ay second artd ?~ay sixth. In Doctor Eaton's opinion the accused 
was not ill at the tirr,e (h. 33). He made no examination of him. He refused 
to provide the accused with the letter requested because he did not consider 
the accused sick (R. Zl). Accused said he wanted the lettar as .his excuse 
so trk t he wouldn I t have to report to camp as he had nothing to do there 
and he could rest there in Yuma where his girl friend v;as located (R. 28, JO). 

Ccrporal '!'hos. J. Spidella (R. 30), Sergeant Joe Fiora (R. 33) and 
Captain Charles Vi. Hain, Jr. (R. 34) saw accused in Yuma., Arizona on the· 
afternoon and eveninb of 4 May 1943 (Tuesday). In the afternoon he was in 
a store., and the evening he was walking along a street in company with a 
girl (R. 33, 35). 

4. For tne defen.:;e John H. Fay of Yuma., bus driver., testified that he 
knew the accused. Accused stayed .at Fay's hoil!e from t;ay 1., 1943 to May ll., 
1943. Accused refused to take• hls meals there as he felt he would be impos
ing., so he at,e out. He called the accused early Ltonday morning (Eay Jrd) so 
that he could catch the train for camp. Accused said he fOlt sick. He 
left but came back later "deathly s~.ck. He was throwing up and purging•. 
He felt better about noon and better the next day., but J0oked pale and peeked 
( R. 37). He was in bed part of the time; would eo out once in a while; but 
was around tbe hot...se mo::.+, of tne time. Mr. Fay was very foriC. of !Gerry", the 
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accused. H~ had a 23 year old daughter living there at the house who escorted 
accused when he went out. In fact, the accused and the daughter were together 
every evening (R•.43). Durine the last six or seven days·of his· visit accused 
was zrfairly good• (R•.40). 

It was established by stipulation that accused on 3 May 1943 telephoned 
Lt. w. J. -Keskey at Ca.i!p Young and told him he was sick in Yuma, ·Arizona. 
Lt. Kaskey told the.accused that he had better get some papers or credentials 
so that he would be protected when he returned to camp (i;.. 44). · 

The accused was sworn in his own behalf as a witness and testified that 
he had been in the Army for more then 6 years as an enlisted man until January 
20, 1943, when he graduated from an o.c.s. School, and related his various · 
duties and assignments. Colonel Barney was the commanding offi~er of his 
organization while Lt. Keskey was his instructor. Ile made a trip to Yuma, 
Arizona, t1ay 1, 1943 on the authority of a VOCO from Colonel Barney (n. 45, 
46), understanding at the time that he was to return for duty :ionday morning 
at 7 :JO a.re. He arrived at Yuma at about 5 o'clock in the afternoon, pro
ceeding to the home of Y;r. Fay. On Uonday morning (?Jay 3rd) he went to catch 
the 2 o'clock train and on the way became quite ill resulting_ in vomiting. 
He had a round trip ticket but upon becoming sick he went back to the home of 
Mr. Fay, going to bed iminediately and remaining there until 11:30 Monday 
morning (R. 46). When he recuperated sufficiently he called Lt. Keskey and 
explained that he had been ill but would return to ca.'ilp the following morn
ing (R. 46). Lt. Kaskey suggested that accused get a note from a doctor 
explaining his illness (R. 46). · Accused then went back to bed. About 4:30 
the same aft2rnoon he called at Dr. Ea.ton's office and obtained a letter 
stating that he had been ill. He explained that he had told the doctor that 
he was ill pointing out the symptoms of his illness and concluding that he 
had diarrhea (R. 47). A nurse at the doctor's office gave him a small 
bottle o~ medicine and a certificate signed by Dr. Eaton, which certificate was 
admitted in evidence as Defense's Exhibit #II (R. 47). He returned to the 
home o£Mr. Fay, took !1 dose of the medicine and went to bed (P.... 47, 48). 
During the night he suffered with intermittent periods. of vomiting and remained 
in bed the following day; Tuesday, May 4. That afternoon accused and rn.ss 

'Emma Fay went.to town and did some shopping. Accused met Corporal Spidella 
as well as Captain Hair (n. 48). After going to a restaurant and eating 
something accused again became sick and returned to the Fay home staying 
there until Thursday. Upon feeling better he returned to the doctor's 
office and requested that the former certificate be changed or an additional 
letter stating th~t he. was still ill be written (R. 48). Feeling better. 
that evening accused went for a walk and upon returning to the Fay house 
learned that the .M.P. 1 s had called. Later the Provost 11arshal ca'll8 back and 
ordered accused to go to his headquart~rs (R. 48). Shortly thereafter ac~used 
again became ill but on Wednesday morning returned to Camp Young (R. 49), 
signing the register upon aITival. He repor.ted to his commanding officer 
explaining his illness (R. 49). ~ben accused reported, the following took 
place: •I walked in aud said 'Reporting'. He said, •Aren•t you the one who 
has be~n away?' He said, '~here have you been?•. I said, 'In Yuma, Arizona, 
where I was ill 1. He asked if I had ever been too ill to come back to cairp. 
I said 'Yes•, and· said I had been staying in a private home where I had been 

. well taken ca.re of or something to that effect.• (R. 49) Accused insisted 
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that at the time he made the statement to his commanding officer he believed 
it to be true, explai.nin~ that while ha was not sick every minute he had 
suffered from relapses. Accused did not make a statement to the doctor to the 
effect that he 1",as not needed at Camp Yrurn; nor did he think it was his duty 
to report to the~ Hospital because, in his own estimation, he was not a 
hospital case (R. 49} and thought that the telephone call to Lt. Keskeywas 
sufficient notice to his organization of his illness(~. 49). 

5. As to the Specification of Charge I, it was clearly shown by the 
evidence produced by the prosecution, and admitted by the accused, that he 
remained away from his station without leave or authority from J May 1943 
until he voluntarily reported blick on the evening of 12 May 194.3. He offered 
as his only dafen:;e that he was ill during this period of time. Such a 
defense may be. considered in mitigation of the offen3e but not as a def~nse. 
The findings of gv;ilty o.: this Specification and the Charge are a.'11.p_ly sup
ported by ccmpetent evidence. 

As'to Specification 2 of Charge II accused'E connnanding officer testi-
• fied that the accused told him that he had been too ill at all times during 

his absence to report back. 

Colonel Bainey was accused's co1rananding officer to whom it vras his duty 
to report upon his return, and_accused'did formally report to the Colonel 
upon his return. The accused claims 1;.hat the Colonel asked him if he had 
•ever been too ill to come back to campn to which he r~plied, •yesft. Such 
a question under the circumstances would have been meanineless. The Colonel 
wanted to know why accused had not returned' for almost ten days. He had 
received the report that accused had been sick the firs't day of absence. 
The question put to the accused was whether he had been too ill at all times 
during his absence to·report back to duty. 

The weight of the evidence supports the finding that accused's answer 
was false. It was apparent that the bus driver I s daughter played a 
stron8er part.in delaying the -accused•s return than did the brief i11ness 
of his first day. His story of ·continuous illness when coupled with trips 
to the •movies•, shopping, and various attempts to obtain false doctor's 
cettificates is obviously incredible. It is clear therefore that accused 
deliberately lied to Colonel Barney when explaixrlng his ab~ence. 

In the opinion of the Board the false statement was official as it was 
ma.de by the accused to his superior officer in response to an inquiry made 
by the superior officer in the performance of his duty to aaoertain an ex- . 
planation of the accused's unauthorized absence. Coloner Barney was offic
ially engaged in the line of his duty at. the ti.ine•. · Accused I s false statement 
to him in response to his inquiry constit_!.ltes an offense under Article of '\~ar 
95. C.M. 153703. 

The finding of guilty of this specification is therefore supported by 
the evidence. 
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6. The record shows the accused to be 28 years ·or age. He was com
missioned Second Lieutenant., January 20., 1943.,. after serving as an enlisted 
man for approximately six years. The records of The Adjutant General show 
that the accused was born and raised in ?Xontrose., Pennsylvania., where he 
graduated from high school. He was employed as an inspector by the Depart
ment of Highways of Pennsylvania for several years. He enlisted in the 
United States Army May 5, 19Y/., and served in various non-commissioned 
officer's grades until he was commissioned in January 1943. 

7. ·The court was legally constituted. No errors injuriously affecting 
the substantial rights of the accused were committed during the trial. In 
the opinion of the Board of Review the record of trial ~s legally sufficient 
to support the findings of guilty and the sentence., and' to warrant confirm
ation of the sentence. A" sentence of disnd.ssal is mandatory upon conviction 
of Article of War 95, and is authorized by the conviction of violation of 
Article of War 61. · 

Judge J.dvocate. 

Judge Advocate. 
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1st Ind. 

War Department, J • .A.G.O., J ~ Ai.JG· 1943 - To the Jecreta.ry of iiar. 

1. Herewith trans:d tted for the action of foe ?resident are the 
record of trial and the opinion of the Board of Review in the case of 
Second Lieutenant GGrald n. 3nith_ (0-1109672),·Headquarters 1120th 
Enf;ineers Combat Gr·oup•. 

2. I concur in the opinion of the Board of P..evie.-1 that. the 
record of trial is legally sufficient to support the findings e..nd 
sentence and to warrant confi:nriation thereof. I recommend that.that_ 
part of the seqtence providing for total forfeitures be remitted and 
the sentence thus r3d~ccd to d.::.Bmis8al be confirmed but that the execu
tion thereof be suspe11ded durine the pleasure of the President. 

J. Inclosed are a draft of a letter for t_he signature of the 
Under Secretary of war, transmitting the record to the President for 

,his action, and a fo~m cf Executive action desi.:.;ned to carry into effect 
the recomraendation hereinabove made, sh_ould s·11.ch action meet with 
approval.· · 

~c;~,~ 
· Major General, 

.3 Incls. The Judge Advocate General • 
1 - Record o~ trial 
2 -·Dft. ltr. for sig. US'~ 
.3 - ·Form of action · 

(Sentence confinned bit forfeitures remitted. Execution suspended. 
G.C.Y.O. 2.37, 16 Sep 194.3) 
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WAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
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UNI.TED STATES I ' ) EIGH11f SERVICE COMMAND 
) AR11Y SERVICE FCRCES 

Vo ) 

Private NORRIS J. HUGHES 
(38425676), Reconnaissance 
Company, 704th Taruc De
stroyer Battalion. 

) 
) 
) 
) 
) 

Trial by G.C.:M., convened 
at Camp Wolters, Texas, 4 
June 1943 and Headquarters 
Eighth Service Commarxi, 
Dallas, Texas, 1, 8 and 9 

) J~e 1943. Dishonorable 
) discharge and conf:'...in~ment 
) f'or life. Penitentiary. 

, REVIEW by the BOARD OF REVIEW 
HILL, DRIVER and LO'ITERHOO, Judge Advocates. 

- ' 

1. The Board of Review has examined the record of trial in the 
case of the soldier named above. 

2. The a<?cused was tried upon the following Charge and Specifica
tions 

CHARGE,. Violation of' the 92nd Article _of War. 

Specifications In that Private Norris J. Hughes, Reoonnais
sance Company, 704th Taruc Destroyer Battalion, did, at 
Dallas, Texas, on or about May 26, 1943, with malice afore
thought, lr.illfully, deliberately, feloniously, unlawf'ully, 
and with premeditat:i,on kill one·rvona Hughes., a human 
being, by choking and smothering her to death. 

He pleaded not guilty to and was found gullty of the Charge and Specifica
tion. He was ·sentenced to be dishonorably 'discharged the service, to·, 
for!eit all pay and allow-ances du~ or to become due, and to. be confined 
at hard labor for the term of his natural l.ife. The revie"1ng authority ap
proved the sentence, designated the United States Penitentiary, Leavemtorth, 
Kansas, as _the place of' confinement and forwarded the record of trial for 
action .umer Article of' war 5o!. . 

. . 
3. The eviden-ce for the prosecution is in substance as followsa 



(218) 

. Accused and Ivona Hughes, the deceased, wer4i married in 
August 1940. She was then seventeen yf$ars ·of age. In the fall of 
1942 they lived in Dallas, Texas, in half of a double house, the other 
half of which was occupied by Mrs. Jessie Matthews, 8J¥i her daughter 
Joan, aged fourteen. Accused worked for Sears-Roebuck a~ was out o! 
town at times on business. ·Margaret Sikes, a girl of foutteen, lived 
with accused and his wife from August 1942, until December 1942 •two 
or three d~s after accused went into the Army". Mrs. Hughes knew a ' 
man named Rudolph 11ho worked at a local filling station and came to 
see her one night when accused -was awq. A.bout a month and • half 
before accused went into the A.rr;y, :Mar.garet saw a letter, -which . 
mentioned Rudolph and Jack, received by 1,lrs. Hughes from a girl, and. 
:Margaret was present during an argument between accused and his wi!e 
about the letter. About 5 January 1943, accused was inducted and on 
21 May 1943, returned home on furlough. On 24 May he purchased from 
a pharmacist in Dallas, a quarter pound bottle of c~loroform, stating 
-that he had a sick dog which he wished to put out of its misery. H• 
asked the pharmacist if it.would be dangerous to the person admin
istering it and was told that it would not be dangerous in the quantity' 
necessary for a small dog. After Margaret Sikes left the Hughes' 
apart,Jnent she went to live with her sister, but in May 1943, came to 
visit the l~atthews family in the other half of the double house. On 
26 ~ 1943 at 10115 a.m. Margaret was in the Matthews9 apartment in 
the living room, which. is separated by a wall from the Hughes• living 
room, when she distinctly heard Mrs. HUghes cry out "No, Norris, come 
back". She heard her walking in the living room and heard her say 
•Norris, if you are going to kill me, don• t strangle me". She also 
heard accused talkirig but coold not distinguish what he said. SM 
then heard Mrs. Hughes sq "Norris, I'm afraid• and •Norris, please 
don•t touch me•. After that she heard accused walking around, and a 
noise •as if somebody was pulling. the windows down, or closing the 
doors, or something like that"• She was too .frightened to do anything 
at the time, but about llaOO a.m. left the house, met Joan Matthews, 
told her what had happened and returned about noon. At l.2130 p.m. 
Margaret nentioned the matter to a gas man who came to the house, asked him 
to accompany her, and knocked on the door of the Hughes'apartment. 
There was no answer, the wimows and shades were down and the doors 
closed. Margaret smelled gas, rut the gas man did not, and Margaret re
turned to the Matthews• apart:trent. At abbUt 4:30 p.m. she called a 
neighbor, who a little later went with Margaret ani Joan to.the Hughes• 
apartment, where they raised the back window .and saw Mrs. Hughes lying 
on her back on the floor of the bedroom. There was a distinct odo~ of 
gas. One of them called the police (R. 8-29, 32-37, J..41-148). , 
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Officers Lewis v. Lawson and E. L. Munday arrived in a police 
car a few minutes later, followed by an ambulance. The policemen 
found accused lying Gn his stomach on the floor of the back bedroom, 
with his right cheek to the floor and his face almost against an open 
gas faucet in the baseboard of the room•. He was conscious but very 
weak, and was taken out through the back window. Mrs. Hughes, clad 
in a slip, a waist and one shoe, was lying on her back on the floor 
ld.th her clothes in order, her hands folded across her ~hest, and her 
head about 6 or.8 inches from accused's head, according to Lawson, or 
about three feet away, according to Mun:lay. There was a·very strong 
odor of chloroform and gas in the room. Munday stated that the body 
or }Jrs. Hughes was stiff and a little dark and-her muscles were set. 
He did not examine her too closely, but there was a chloroform- odor 
on her face. He did not smell chloroform or Lysol on accused, but 
didn't take time to examine him close]y. Lawson "got pretty close" 
to the body of Mrs. Hughes and could smell chloroform. There was an 
ice pick lying close to the accused, about a foot from the body of the 
deceased, and an empty chloroform bottle a short distance from her 
head. There was no covering on the face of accused and no rags or 
cotton or gauze nearby. According to homicide detective E. R. Gaddy, 
the skin of the dec~ased was beginning to turn blue, inlicating that 
she had been dead several hours (R. 48-51, 55-60, 76-78, 100). 

The ambulance driver arrived on the scene about 6:00 p.m., 
examined Mrs. Hughes and found her dead. Rigor mortis had already set 
in. In the room he smelled the odor of natural gas but nothing else. 
He saw an empty lqsol bottle in the bathroom. When Doctor Leo Friedman 
examined the body at about 61.30 p.m. there was no perceptible heart 

'beat, rigor mortis had set in and there were some red, bluish dis
colorations. From those facts and the temperature of the body, his 
opinion was that Mrs: H'!,lghes had been dead from four to eight_ hours 
(R. 6,3-70). : . · 

. John L. King embalmed the body of Mrs. Hughes at about 8:00 p.m.. 
on 26 May•. He noticed a discolored bruise on the right' side of the face 
even with the eye, bruises on both lips, al'Xi there was a break in the 
skin on the,inside of the lip. The swelling c~ out after the embalming 
had started. He restored the lips to normal and covered the discolorations. 
He did not notiqe any burn, but there 1ras an odor of chloroform around. 
the face (R• 71-74). · 

Dr. J: M. Pickard, the Health Officer of Dallas County, per
formed an autopsy on the body of Mrs. Hughes at 10:00 p.m•. on 26 May 194.3. 
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'ftle examination showed a marked swelling and a bluish di~coloration 
over the eye which could have been caused by a blow from a fist or 
by a fall; the lower lip was swollen and .cut, but there was no cut 
inside the lipJ there were two or three small brownish discolora
tions not over a quarter-inch in diameter over the thorax below the 
throat which he thought might have been burns from chloroform; there 
was no~hing unnatural about the interior of the throat or the posi
tion of the tongue, no injury to the lung, no blisters., no fracture 
of the skull., no hemorrhage in the cranial cavity, no injury to the 
brain. In M.s opinion the blow on the head was sufficient to bring 
on unconsciousness but not to cause death. 1be face was bluish and 
rigor mortis had set in. He placed the time of death at from four to 
six hours prior to the autopsy., i.e., from 4:00 to 6:00 p.m. He 
removed the stomach with cont~nts intact., the right kidney, parts ot 
the liver ana right lung arrl se~t them with about 10 cubic ce~timeters 
of blood to the chemical laboratory, requesti?'€ that an examination 
be made of t.~e specimens for the presence of poison. Dr. Pickard read 
to the court a report from Department of Public Safety at Austin, 
Texas, stating that the specimens had been received on 28 May 1943 and 
exa'itined, and that no poison was found. If a quantity of chlorofol"!ll 
sufficient to cause death had been administered to the deceased, it 
would. have been detected and would show in the report. In his opinion., 
Mrs. Hughes was knocked unconscious and then smothered to death. He 
looked particularly for bruises on her throat such as would appear had 
she been choked to death but did not find them. If she was uncon
scious she would not have put up arry struggle., and he .thought that it 
would have ~en a very eaey matter to smother her. or put enough pres
sure on the throat to strangle her to death. On examinat,ion by the 
court., Dr. Pickard stated "that death was caused from strapgulation 
t?at is., an obstruction of the air passing throug~ the lungs•. Suffi
cient pressure on the trachea can cause obstruction enough to result 
in death, but the trachea will immediately begin to get in normal posi
tion (R. 41-46., 150-154). . 

After accused was helped through the window by the police 
officers, he~ on the ground for a minute arrl then got up without 
assistance. He was weak and "kind of addly-like•., in a dazed condition 
hig!'lly nervous and highly excited. Two and a half-minutes after the ' 
officers first found him.he gave his name.,· occui:ation, station, stated 
that he was supposed to be back at camp the following Wednesday and 
see~d ~ be normal. H~ told the ambulance driver that he felt all right. 
He didn t complain of his condition nor vomit. He had three •ice-pick 
holes! looked like, right over his heart" and a burn on one cheek about 
the size of a half dollar or larger (R. 51-54., 57, 61., 66, 87). 

-4-



(221) 

. 
On the' ride to the City Hall, where he was taken by two 

detectives,- accwsed answered questions put to him and appeared to be 
peysically all right, except that he was spitt,ing quite often. At 
the City Hall after accused had been told that he did not have· to 
make a statement and that e:ny statement he might :make cwl.d be used 
against · him, he made a statement 'Which was first taken do'Wll in· 1ong
hand and then typewritten (Ex. C). After accused called attention to 
a mistake, a correction had been made in ink, and the statement had been 
read aloud, accused signed it. No threats were made to accused nor was 
any ccnsideraticn 'Whatever off'ered him (R. 19-85, 100-111-, 113-116).. . 

The pe.rtinent part of the statement r:>f' accused is as follows& 

•* * * Ever since last December I have suspected my wife ot 
running around with other men. I know that she did run around 
with a men (sic) named Zerrel Q,rens before he went to the J,rrrry. 
He has been in the Arnry now about fcur months. We have had. 
several arguments· over this. Ever since I have been home on my 
furlough I have been planning to kill her and then kill mysel.1". 
While I have been at home on my furl~gh I found a letter 'Which 
she had written to Qwerus. This morning I asked her about it 
and to t·eu me the truth about everything. She denied everything 
and would not tell me anything. We were in the 1 i ving room of · 
our apartment 'When we had this argument. I grabbed her around 
the neck and choked her to death. I guess she was dead, I choked 
her·until she became perfectly still. 'I then carried her to the 
back room and laid her down on the floor. Thia was about 11100 
A.M. · I then attempted to kill myself' by tlll'ning on the gas. I 
laid in the floor breathing the ·gas fro~ the jet but did not have 
any luck. I then tried to kill myself' by saturating a cloth in 
Chloroform and inhaling it~ but could not go to sleep. I .then 
drank a bottle of Ig1:1ol in trying to kill myself' .bit the Officers 
came before I was successful. * * *" (Ex. c); 

· Accused seemed ~tremely depressed at t.h,e.Cityf{all. He n.s 
spitting up something and said that he h&Q. ·taken ·some Igsoi~' ··Dr. C. E. 
Harrington, a Health Department piysician examined accused. He eoncluded 
that accused was in no immediate danger but was "groggy" and mentalq · 
disturbed and _advised.the detectives to send him to the Psychopathic Ward 

.. tor the· night. When· asked whether accusedI s mouth •showed signs of his . · 
having taken Lysol, Dr. Harrington replied "So slightq th.at I couldn•t 
say it did". Accused was then taken to the Sheriff's office arrl later to 
Parkland Hospital where his stomach was pumped out (R. 89, 93-91, 99, 
106-107, 109-110, 115). 
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4. Major Frederick H. Adams, Medical Corps., Chief of. the 
tJeuropsychiatric Service of the Statfon Hospital at Camp Wolters, 
called as a witness for the court, stated that he had examined accused . 
on five occasions after his admission to· the hospital on 28 May 194.3, 
and that alt.hough accused demonstrated certain peculiarities in 
personality, he shc,,red no evidence of insanity, was~quite stable" 
emotionally and that in his opinion accused had the mental capacity to 
distinguish between right and wrong arrl was not insane at the time of 
the uerformance of the alleged act on 26 May 194.3. The inside' of the 
mouth of accused appeared to have been burned with some chemica.l., 'he 
had a little difficulty in swallowing( and there was a burn on his left 
cheek due to some caustic (R. l.56-162J. . · 

5. For the defense, seven· character witnesses, including two 
former employers of accused, testified that his reputation for truth 
and veracity.and as a· peaceable and law-abiding citizen was good (R. 
119-135). 

Two aunts of accus.ed testified that they had seen Mrs. Hughes 
with other men, but did not report the matter to'accused (R. 172-179, 
188-192). 

. A city police sergeant testified that he· had seen Mrs. Hughes 
and other girls driv-, off with zarrell, doorman at the Texas Theatre., 
a ·few times after the Saturday midnight show, and once had seen Mrs•. 
Hughes kiss Zarrell in public, but that on all these occasions, she · 
was accompanied by other girls (R. 167-171). . 

A sister of accused, Mrs. v. B. Sheffield; testified that 
_Mrs. Hughes had stated on 4 December 1942 that she was tired of accused 
and did not love him, but "I won 1t leave him now, with him going into 
the Army•. Mrs. Sheffield said "you want that allotment you Will get 
from him" and Mrs. Hughes anBWered '"You•re darned sure I do•. Mrs. 
Sheffield did not repeat the conversation to accused (_R. 2.34-2.36).. 

Miss Edna Earl Harrell, a cousin of accused, had been living 
with Yrs. Hughes for six or seven weeks prior to 26 May 194.3. During 
that time Mrs. Hughes was away from home all night. on the average ot 
once a week, but lliss Harrell never saw deceased "run around" with any 
man. A few days ~fore 26 May, she told Miss Harrell that accused was 
coming home on furlough· and gave Miss Harrell a· check for $.30, requestbg 
that she cash it and wire the proceeds to accused. · On the·day that· 
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accused was to arrive, Mrs. Hughes secured a permanent-wave·and 
stated ;that she had arranged to be absent from work during the visit 
of accused (R. 227-230). 

Joan Matthews testified in her deposition taken upon oral 
interrogatories that she lived with her mother and that accllsed and 
deceased lived next door for about two months before he ente!ed the 
A:rrfw.·. Deceased nagged accused •some" about little things. Joan 
never saw accused lose his temper. After accused was inducted., Hrs. 
Connie Daniels lived with Mrs. Hughes for awhile, but 'When Ilrs.
Daniels returned from a visit to her husband in California, they were 
not on good terms and Mrs. Daniels moved away. Joe.n heard Mrs. Hughes 
say th~t this was because }.Irs. _Daniels "While in califonrl.a had told 
the accused that his wife "was going out., that she had some men ·over 
to _the apartment and thines like that•. In February 1943 Joan and 
Mrs. Hughes went to the show one night and Mrs. Hughes talked to 
zarrell for about twenty minutes. In March 1943, Rudolph., the manager 
of a filling station in Humble, called on Mrs. Hughes llhile Joan was 
present and stayed about thirty minutes. Jack .Reid was at the apart-. 
ment 1'i.th Mrs. Hughes aie n:i.ght and remained after Joan left. the 
manner of lira. Hughes toward these men was "just natural". Joan never 
saw her do a~hing,indiscreet. After ~rs. Daniels returned from 
California, Mrs. Hughes received a long distance telephone call from 
accused. tefore that Joan had heard :Mrs. Hughes ask Mrs. Mattheq 
what to say 'When accused asked her "if she had been running around., 
'Whether she should openly admit the truth or mislead him". IJrs. 
Hughes bought quart bottles of beer, bu.t the only occasion· on which 
Joan sa,w her drunk was about the middle of May 1943. At noon on 
Wednesday, 26 ~ 1943, Joan met Margaret Sikes on the street llhile 
the latter was shopping for hair ribbons. Margaret was very scared 
and upset, and told Joan of an argument she had overheard that morn
ing between accused and deceased. Joan reached home at .3130 p.m. and 
was present when the others raised the back 'Window of the H\lghes• 
apartment (R. 198r22j; D~f. Ex. 1). . 

Bill Decker., Chi er Deputy Sheriff of Dailas County, was 
present at 7:40 p.m. on·26 May when accused was brought to the 
sheriff's office and camnitted to jail. ,Accused stated to a turnkey 
that he had taken poison, and after examination by the house doctor 
was taken in an ambulance to Parkland Hospital. Decker looked in 
accused.•s mouth and ~It appeared to be white like * * * it looked like 
a sear11 

• Decker also smelled the odor of .tvsol. ).t the hospital 
after ·some l.:i:quid was pumped into accused I s stomach, accused vomited .. 
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and the fluid that came back through his mouth was "very strong o! 
~sol" (R. 224-226). 

At 8:50 p.m. that evening Dr. Qharles M. Cole of the Parkland 
Hospital examined the mouth of accused and washed out his stomach. 
There was evidence that sane caustic substance had been in his 
stomach, which Dr. Cole could not identify as Lysol, because there·was 
not enough of it and it was mixed w.i. th stomach secretions. Accused 
had burns in his mouth, mostly along th~ tongue and toward the _back 
of the throat, and a burn on one cheek. The foreign substance in the 
stomach was present in quantity large enough,- possibly, to cause 
death, if left in there (R. 193-196). · 

Accused testified that in 1937 he lef~ _the farm of his father 
. and obtained employment in Dallas. Two years later, while working for 

Sears-Roebuck, he met and married Ivona Wright, 'Who was then seventeen 
years of age. He changed employers ·several times but in October .1942 
was living with his wife, the deceased, at 821 North Crawford Street, 
Dallas. He made two business trips in the· fall of 1942 and on his 
re~ from one of them, .foun:l a letter which some soldier had written 
to his wife. On 7 December 1942 he attenpted to enlist in the Air 
Corps but was rejected. On 29 December 1942 he.was inducted)nto the
Army _and given a seven day furlough which he had- not expected. A 
friend of his wife,. named Mavis, left Dallas just before Christmas · 
knowing that accused was supposed to go into the Anrr:, on 29 December. 
About 1 January 1943 accused read a letter from Mavis to Mrs. Hughes, 
dated 30 December (Def. Ex. 2), llbich stated in part· "Listen honey 
how•s my and your boy friends getting along--! mean Rudolph and Jack--?· 
he han and "Th.ere' s a flying school· here in the suburbs of Lake Charles 
and plenty of soldiers here too-I mean plentyn. Pri'or to.that ti:m 
his wife had never given accused any reason to suspect that she. lmew 
or had anything to do with other men. When accused asked her about the 
two boys mentioned in the letter she renarked that Mavis was •just·~ 
kidding". Several days later accused found a letter written by his 
wife to l!avis stating "You have ·really fixed me by writing while Norris 
was here. He didn't leaven. It said she had seen Zan-ell and that 
Rudolph had called her one night when accused was there and that she bad 

. told accused it was a girl. Accused and his wi!e had "a pretty big 
argument" about that. letter, bu~ she· promised to st~ home and be true 
to the accused, arrl he believed and forgave her. "While in the A.r-tq, . 
accused met Private Eddie· Daniels and saw him daily. Daniels' wife., 

. , Connie, becane acquainted with Ilrs. Hughes and shared the latter's apart
. ment with her for six or eight weeks in the spring of 1943. While there 
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Connie Daniels wote ·to her husband daily. She mentioRed drinking beer 
and stated that some boys were coming to the house, that a boy who 
was a friend of hers and of Mrs. Hughes had come to see them- Daniels 
.showed these letters to. accused, and 1ccused wrote to his wife about 
them. His wife denied that anything was going on. Accused saw Connie 
Daniels·in California before going to Dallas arxl was told by her that 
his wife had been "going out", that boys had been coming to the house 
and drinking beer and 'Whiskey and that his wif$ "had passed --0ut there 
at home with the boys there", and that she went off alone with the t,::,ys. 
A.ccu!9ed telephoned his wife that he was coming home.'on f~l~ugh arxl . 
asked her to send him some money. to buy a ti~ket. She suggested that 
'he wait two weeks longer, but sent him $25. When accused re.t!ct'led Dallas 
at 11100 p.m., on Fnday, 21 May, his ·wife met him at the station 
(Re 242-257, 275-281, 287-289). 

Mrs. Hughes was cold and distant and acted as it she were not 
very glad to see accused. They- went home. She insisted that he take 
a bath. While he was in t.'1e bub, . his wife went to the kitchen and he 
thought he heard. her "fooling" w.l.th the wastebasket. They went to bed 
about midnj.ght. Accused had been continent for five months and was 
ready to "see" his wife, She said "It is late and I am sleepy. Why 
not wait? Let's don't do anything tonight". '.Ihat hurt accused but he 
acceded. They arose about 9100 o'clock the next morning and arranged 
to have breakfast with members of the family of accused who were stay-
ing with a relative in Dallas~ Before leaving the house, accused . 
started to take some folded newspapers to the trash can in the backyard . 

· ·when his wife said "~To, don't take thEl!l out, just leave them in there, 
they are not in the way, don't take them11 • Previously, she had always 

_insisted that he carry things out of the house. He took the papers 
out and saw a letter lying on the ground beside the trash can. Later 
in the day he procured the letter, a three page letter written by 
his wife to Zarrell 'Owens at Fort Logan, Colorado. ,In it she mentioned 

.having received letters from Owens and stated "I have been lying to 
Morris. I think he believes me, but I wonder if he does" and nr am 
sorry the way I treated you . the last time I was with you". Accused put 
the letter in his pocket and said nothing about it because his famf1y 
had come for dinner arxl he did not wish to cause a disturbance. That 
night, Saturd83', accused !'almost insisted" upon intercourse and his 
wife finally a~eed. She asked if he had brought any "rubbers" home 
with him, and wtu11 he replied that he had not she said' that· ·Bhe· wanted 
him to get some.1'hile he was there,_ Afterward she took a ~sol douche 
l'lhich accused prepared. Before accused entered the Army, they had 
planned on having a child, rut 1'tten he came home on his furlough, his 
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wife said that she did not want any child and "You are going to 
use something to prevent.it". On Sunday night accused and deceased 
did not have intercourse because she wished to wait until he had ob
taine4 the rubbers. .On Monday afternoon he bought some. "r':hen his 
'Wife saw them, e.he said ttvi'hy didn I t you get Sheik?" and "They are 
supposed to. be the best". Accused asked her how she knew that and 
she replied that a girl had told her that they were the kind to get. 
In bed that" evening, she asked accused if he had "checked" ·the 
rubber and 1'hen he asked the method, she mentioned three different 

·~S of checking which the same girl had told her•. He was surprised 
·and 8hocked at her knowledge. She became angry at his questioning and 
said "We won•t do anything tonight". On. Monday afternoon or evening 
accused bought chloroform at the drug store, substantially as testified 
to bi the druggist, and put it on a shelf in the bedroom closet • 

. Accused had no pet animal and did not intend to kill his wife. He 
·bought the chloroform intending to take his own life because he was 
aso worried., and·you might say disgusted". He had been suapicious 
1'hen he came from California., then he had found the letter, on 
Saturday a man had called-on the telephone and hung up without giving 
a message, and on Monday afternoon a man had telephoned and his wife 
had answered rut when accused entered the room, she hung up and 
stated that she had been talking to a girl. Accused was upset and 
his ndnd was in a turmoil. On Tuesday evening, accused, his wife and 
Rubena Andersen, a friend of his wife, went to the Palace Theatre. 
During the show and at a drug store afterwards the women whispered 
together, and 'When accused and his wife returned home, she stated 
that she had decided she would meet Mrs. Anderson the next day, alone, 
instead of with accused (R. 258-269, 281-284). 

It had been planned that accused should visit his friends 
at Sears-Roebuck on Wednesday, and before breakfast that morning ac-

- ·· cused remarked that he would see Mrs. Anderson while he was downtown · 
and would get from her the pay due his wife. She said "I rill go 
downtown this afternoon by myself. If you go, I just won't go, I 
just 1ron•t go down there if you are going with me". She was angry. 
Accused then asked her if she had received any letters, ever written 
any, and "Why don't yo~ go ahead and tell me the truth about every
thing?" She stated that she had not. done anything. Accused pulled 
from his pocket the letter which he had found near the trash can. 
She "really got mad then". She said that the letter did not mean 
anything and that she did not know why she had written it. They went 
into th~ liv.ing room and accused asked her if she wanted a divorce,·-
"If you do I will give you one. You just tell me the truth, and I 
will get a divorce and go on back". She said "Norris, God-damn it, · 
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you already knew, you act like you knov,r, you said I had bPen running 
around with other men. V.ell, I have been eoine out ~rinking and men 
have been here in the apartment with me 11 • "I didn't want to tell 
you, but now you· act like you know it. NO\v I will ten yon_. i',ny 
don•:. you go back to that danned CM.:? where you belong'.i'" Accused 
then "eral:>bed ahold.of' her by the r.eck". -He remembered her.falline 
to the floor, but he did not hear her say a th:i.ne. Ee could not re
member what happened after that until he went into the bedroom at 
about 11:00 a.m., eot the chloroform, put it all on·a hand.kerchief, 
put it to his face, laid on the floor and turned the gas on. The 
chloroform did not seem to affect him. He lay there until 2: 00 or 
2:]0 P.•M•, then went to the bathrno1n, took a bottle of Lysol--the 25 
cent size--which vras full except for two o:t three teaspoonf·u1s, and 
drank it all, puttin:3 it, away back in his mouti1. His stomach felt as 
if it were burni11t: 01.:t. He had the uree to vomit, but restrain~d it, 
and the MXt thing he remembered was being in the ;rard and COirl[; to 
the ce.r. iie did not ren'ember ta.king his w:i.fe into the bedroom where 
she was found. He did not intend to kill her when he seized her by 
the throat. He did not strike .her (R. 269-273, 284-286, 290-293). 

The officers took him to thP. City Hall. H~ rerrernbered talk
ing there and answerine; 11 Yes" or "Xo" to questions but he stated that 
at the time "I wasn't carine what they were askirl£ me, I didn't know 
but wl'lat any time I mieht just eo ahead ane pass out" and ";ny stomach 
was hurting so bad, I didn•t care what :!: said". They took him rut 
and finc::erprinted him. '\,hen he returnPd, sor.1eone picked up a paper 
and read it to him, ha!'l.ded him a fountain pen and he signed it. He 
remembered nakin e the r:orrect:i m -to Exhibit C and s ienine it. They 
t:1en took him to the l!ity jail. He was in :i.ntense pain arrl after 
awhj.J e he was taken to the hospital, wtrnre he was stra1)ped to a bed 
and forced to vomj t. 'l'he contents of his stomA.ch blistered the inside 
oi' his mouth (R •. 273~274, 233-206). 

Accused had nev~r before been charged with any offense except 
two trafflc violatii:ns (R. 293). 

It was stipu.lated th at if one l:elson were callAd as a witness 
he would testif:· that he was the ice man serv:i.ne; the apartment where 
trs. Huehes resided, and th::.t after accused was ~alledinto the Army, 
there was an irlcr.easinc number of empty beer bottles, riany times two to 
three cl ozen, O"I the be.ck porch. · 
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6. Accused is charged with i:iurc!erin~ Ivona Hughes by: choking 
and smotherine her to death. l'.'.ur<ler is the unlawful killing of a 

. human being with malice aforet,1ou2;ht (!.!C?~: 1928, par. 148~). :Malice 
is implied in every intentional a!'ld deliberate or premeditated 
homicide unlawfully committed if there are no circumstances serving to 
mitigate, excuse or justify th.:! act (29 C.J. 1091-1092; People v. 
Weeks (Cal.), 286, P • 514) • · 

The evidence shows that three days after accused came home 
on furloueh he purchased from a phar!'1acist a small bottle of chloro
form, stated that he wanted it to ki11 a doe; and inquired if it would 
be dangerous to the person administerine; it. Two days after making 
the purchase, at about 10:15 a.m., accused, at the apartment where his 
wife resided, quarreled vd.th her over her activities with other men. 
A youne girl in adjoirrlns; qua.rters heard ;;rs. Hur;hes say "Norris, if 
you are going to kill me, don't stran~le me" and "Norris, I'm afraid 
***please don't touch me". Short}y before 6:00 p.m. on the same day 
\"hen police officers entered the apartment they found 1.Irs. Hughes dead 
on the floor of a back bedroom and accused ]yinc near her, his face 
almost against an open gas jet, conscious but very weak and dazed. A 
physician who examined the body of' rrs. Hughes at about 6:JO p.m. found 
that rigor mort:i.s had set in and was of the opinion that sp.e had died 
from four to eight hours previous]y. Another physician who performed 
an.autopsy ooserved a bruise over one eye that could have been caused 
by a fist or· a fall and expressed the opinion that I,lrs. Huehes had been 
knocked unconscious,· then smothered to death, and that death was due to 
strangulation, "that is., an obstrnctfon of the air::;assing throueh the 
lungs". There were·no·bruises on her throat but he thought that if she 
was unconscious it wculd have been an easy matter to smother her or to 
put enough pressure on her throat to strangle her. 

Accused in a signed voluntary statement admitted that-he and 
his wife had had several arguments about her keeping compBAy" with other 
men and that he had been planning to kill her and then kill himself ever 
since he carre home on furlough. On the day following his arrival he had found 
a letter which she had written to another ~an. On the morning of her death 
he asked her about the letter and urged her to tell him everything. She 
would not tell him anything end he ' 11f;rabbed her around the neck and choked 
her to death". He choked her until she bE)came perfect]y stHl, carried her 
to the back room, laic her on the floor a~d unsuccessfully attempted to 
kill himself by opening a gas jet., by administering chloroform and by 
swallowinc;, Lysol. · 

Accused, accord:L~ to his own confession, choked his wife to 
death after he had planned for several days to kill her. That the act 
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was premeditated is also evidenced by the circumstance of his purchase 
of the chloroform. The fact that ~'rs. Hughes begged him not to 
stranele her to death indicates that he had formed an intention to 
kill her by that nethod and by words or actions had co111!lluru.ca.ted to 
her that intention before proceeding to carry it into execution. 
!.'eJ.:i.ce aforethought. on the part of accused may be inferred f-rom the 
circumstances of the homicide. There wa.s no legal excuse or j usti
fication for the killine of his wife and no such provocation·as to 
reduce the degree of the homicide to manslauehter. In the opinion of 
the Board of Review the evidence is legally sufficient to support 
the findings of guilty of reurder. 

7. The accused is 23 years of age. The charge sheet shows that 
he was.inducted 29 Decenber 1942. 

8. Gareful consideration has been given to a l'3tter of }.<r. L.B. 
Sheffield, dated 28 July 1943, addressed to the President, requesting 
clemency and attached to the record of trial. 

9. 'l'he court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were conunitted during 
the trial. In the opinion of the Board of P.eview the record of trial 
is legally sufficient to support the find:i.ngs of guilty and the 
sentence. A sentence either of death or of imprisorunent for life is 
mandatory upon conviction of murder in violation of Article of War 92. 
Confinement in a penitentiary is authorized 'under Article of vrar 42 
for the offense of murder, by sections 273 and 275, of the Criminal Code 
of the Vnited States (18 u.s.c. 452, 454). · 

_:) . 

.· r="/' ~ . 
~ ~ • t ~ f--.J--J Judge Adv~ate 

() :---! \I , 
,~Cv~ li7.(,:'Lh'-('k ,Judge Advocate 

--·--3#-~ ,Judge Advocate 
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4 - AUG 1943 

SPJGH 
Cll 237032 

UNITED STATES ) SAN FRANCISCO PCRT CF EMBARKATIOO 
) 

v. ) Trial by G.C.M., con-
) vened at Fort;Maaon., 

Lieutenant Colonel GREER ) California., 2[ ud 3 · 
B. HELSON (0-195554)., ) June 1943. Dismissal. 
Cavalry-Reserve. ). 

-----------~~-
oPINION of the BOA.RD OF. REVIEW 

HILL., DRIVER and LOITERHCS, Judge Advocates 

~-
. 1~ The Board of Review has examined tne record of trial in the 

case of the officer named above and submits this., its ophion., to The 
Judge Advocate General. · 

2~ The accused was tried upon the follOlrl.Jlg·Charges and Specifi-
cations: ' : 

CHARGE I: Violation of-the 95th Article of War. 

Specification 1: In that ·Lieutenant Colo~ei Greer B. Nelson., 
Cavalry., on or about December 9, 1942., on the Southern 
Pacific Train No. 76, en route from San Francisco., 
California., to Los Angeles, California, .~ile, join.t.ly, . 
occupying a bedroom with John H. · A. Cross; an applicut 
far induction in the Army, did condt1ct himselr h a man
ner· unbecoming an officer and a g~tleman, in that he iit-. 
duced the said John H. A. Cross while robed h 'pajamas· 
to lie on the'. bed beside him and. did repeatedly- .place· 
his hand upon and pat the body and on two occasions did 
wilfully twitch the penis of_the said John H~· A. Cross • 

. r 

Specification 2 i · In that Lieutenant Colonel ·areer B. Nelson, 
· Cavalry, on or about October 2, 1942, at Austin's Resort, 

Clear Lake ., California, did conduct himself. in a. manner 
·unbecoming an officer.and a gentleman, in that he did 
· invite and induce on.e Nonnan A. Wagner., a male· person., to· 

occupy jointly with him a cabin equipped with one· double 
bed., and while jointly occupying said bed, did speak ilf.. 
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endearing terrns to, and did embrace and fondle, the 
said Norman A. Wagner, in a manrier to aro~e the 
suspicions of the said Norman A. Wagner as to his h
tentions. 

CHAI1GE II: Violation of the 96th Article of War. 

Specification 1: In that Lieuteaa.11.t Colo11.el Greer B. Nelsoa, 
Cavalry, then Executive Officer., Camp Stoneman, Cali
forni.a, on or about the month of ()Jtober, 1942, did,. at . 
Camp Stonerr.an, California, wrongfully iavite. and induce 
1Iaster Sergeant Walter G. Atgal.ainis, .14th Port of Em~ 
barkation, Transportation Corps, then Staff ~ergeant oa 
duty at Camp Stoneman, California, to go on,a weekend. 
pleasure trip with him to a tourist camp located near . 
rodesto, California, where he engaged a room ill a mote~ 
equipped with one bed which he occupied jointly and un
necessarily with said Easter Sergeant Walter G. Atgalaiw 
to the prejudice of good order and military discipline. 

Specification 2: In that Lieutenant Colonel, Greer B. Nel~.o•, 
Cavalry, then Executive Officer, Camp Stoneman, Cali~ 
fornia, on or about the month of October, 1942, 'While Oll 
an official trip to Guerneville, California, accanpaaied 
by his chauffeur, .Technician Fourth Grade Jack.Put.nan;· 
Headquarters Unit, CaJ"!p Stoneman, California, did, at 
Guerneville, California, wrongfully arrange for and.occupy 
jointly and unnecessarily a double bed in a tourist cabin 
at Guerneville, California, m.th the said Technician Fourth 
Grade Jacic Putnam to the prejudice of good order .and mili-
tary discipline. · 

Accused pleaded not guilty to all Charges and Specificationa. 
He was found guilty of ali Charges and Specifications with the follow
ing exceptions: He was found guilty of Specification 2, Charge I, 
except the words "and induce", the words, "speak in endearing tenns to, 
and did, 11 and the words "in a manner to arouse the suspicioe ·or the 
said Norman A. Wagner as to his intentions"; guilty of Specification 1, 
Charee II except the words 11wrongfullY", "and induce". and except the 

11 11wo-:d ~0 in the phrase 11 to a tourist camp" in said s;eecification, sub
st.1.tut1.ng therefor the words "and at 11 fa. tourist cam.E/ and except. the 
word "where"; and guilty of· Specification 2, Charge II except the words 
and i'igu1~es "month of October, 194211 substituting therefor the words 
and fieures 11 7th day of September 1942" and except the word "wrongfullytl. 
Ee was sentenced to be dismissed the service. The reviewing authority 
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approved the sentence and forwarded the record of trial for action 
under Article of War 46. · 

3. The evidence for the prosecution is substantially as follows, 

a. Specification 1, Charge I:· Early in September 19421 
· John Cross, a 22 year old civilian employee at the San Francisco Port 

of Embarkation, who had been considering enlisting in the Army, ar
ranged through a friend to meet the accused at his office in the · · 
administration building at Camp Stoneman, California. Cross told ac
cused what work he had been doing in the Ordnance Department and what 
training he had taken at the Rock Island Arsenal. Acc~ed seemed to 
be interested and sta:ted that he would get in touch with Cross.later. 
He also l)ro!J'lised to· "keep his eye on" Cross and,· if he proved worthy, to 
see what could be done about sending· Cross to Officer Candidate School. 
After learning that Cross had walked out to the camp from Pittsburg; 
accused had a car brought around, took Cross for a short ride around 
the camp and directed the driver to take Cross· to the bus station. Sub- · 
sequently, Cross received from the office of accused a letter. contain
ing a fonn of release to be sent to his selective ~ervice boa.rd (R~ ·36-
38). 

Early in.December 1942, after an nedict against enlist~nts" 
had been issued, accused telephoned Cross that.he had some additional 
in.formation on his case and asked Cross to meet· him at the railroad 
station in San Francisco to discuss the matter on the evening of 9 De
cember•• Cross replied that he would do so. On the morning of the 
appointed day accused again called Cross by telephone and sai~ that he 
had a teletype message from The Adjutant General recommending that · 
Cross go to Los Angeles to see his "draft board" and apply for- inunediate 
induction instead of voluntary enlistment. Acctised suggested that since 
he was goinf; to Los Angeles on business that evening, Cross accompany 
him. After asl-:ing hiq· father about it, Cross de~ided to go. He secured 
from the Port Ordnance Office where he -was employed a release for sub
mission to his selective service board, packed his personal effects and 

. left them in readiness to be shipped to him, and went to the station to 
meet accused at about 8:JO p.m. Accused had told Cross that "he- would 
put me on his reservation" and that Cross was to pay his own fare. 
Accused had a reservation for a· single bedroom on the train. At that 
time eleeping accommodations·on trains wer~ difficult to obtain (R. 39-41,
65, ll6-ll8). 

Upon boarding the train accused and Cross left their coats 
and bags in the bedroom and went to the bar where they had two or three 
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drinks apiece and talked. They then returned to the bedroom. In the 
mean+.ime the porter had made up the two "bunks"; an upper single bed 
8Jld a lowei: three~quarter bed. . rn· a short time both of them undressed, 
put on their pajamas aRd accused got into the lower bed. Cross sat 
o:a the foot of the bed but accused said to him, "Come 0:11. ·down and lie 
over here beside me. · There is an .ash tray over herert and Cross lay 
down. on the bed on·the left side of accused. Cross was ·on top Of the 

.bed clothing, accused was underneath, and each of them had his ~ead on 
a separa:t;e pillow-. When Cross expressed the hope that he was .ma.king 
the proper decision and would get along all right, accused put his 
left arm aroUJrl the neck of the your.ger man and told him not to worry 
about· it. He clenched his right hand "like a fist", pa.t~ed Cross on 
the right cheek ·with it, "not hard", and said "You are a ·swell fellow, 
John; it l(ill be all right". He started to pat Cross on the chest, re
peated several times 11You are a swell fellow' i. and asked "Are you · 
happy?" Accused then slipped his hand under the elastic band at the 
top ·of the pajaaa trousers which Cross was wearing, grasped the penis 
of Cross between his fingers and thumb and "twitched" it. With his 
left hand Cross .seized the right hand of accused, "for a moment there 
was a push and pull", and Cross sat up in bed. Accused, who was still 
lying down said "Ch, come 011, sit back down". Cross put his pillow 
agaillst the wall ~t the head of the bed and settled down in a re-

.· clildng position with his head and shoulders somewhat elevated. After a 
short interval accused again asked "Are you happy?" and "started the 
same procedure" Oil Cross., patted him on the. chest., reached down under 
the top of his pajama trousers and 11mome:wi.tarily" touched his penis • 

. Cross thell got out of bed with the remark., "Yes, I may be a swehl 
fellow, but oJll.7 in certain ways., and good night"., 'climbed up to the 

_: ri~)~ bed aad stayed there the rest of the ~ght (R. ~~-43., 53.-56., 61., 

. ,· 

· · The :aext mol'Jliig Cross waited until accused had dressed., thea 
came dOWR B.l'ld dressed himsel.f as rapidly as possible. Accused ap-.; . 
peared to be nervous., Tpeir co:aversation was general and the incidents 
of the precedbg :aight were aot meatio•ed. .Ai'ter breald'ast., in the 
course of which accused met aJt.d conversed with "a general" who was o:n 
the train, they returned to. their room 8.Jl.d talked about'. what Cross was 

· to do h Los Angeles•. Accused iJ1Structed him to see his "draft board" 
. irmnediately and let accused lalow what actioa had bee:a. take• as the pl.U: 
was for Cross to go to Fort liacArthur h Los .ugeles after his ia
~uction and accused would make arrangeme:a.ts for his tra.asfer to Camp 
Stonelll8.ll. Upoa e.rrivug at their destination on the marnng or 10 De- ' 
camber., after exchaagug 1.nrormation as to where each of them could be 
reached by telephone in Los Angeles., they shook hands a.ad parted. At 
aooll that dq Cross telephoned to his father., who was ia ~ Luis ~ispo · 
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an~ told him what had happened. After consultation with another rela
tive and with a friend of the family Cross decided that he would take 
no further action with reference to his induction. into the Army. On 
ll or 12 December he informed accused by telephone that he had changed 
his mind and accused re~arked "That I s up to you". Cross arranged to· 
resume his jrevious eraployment. Irrunediately after his return to .San 
Francisco, on 15 DecE!lber., he made a verbal complaint to his "superior 
officer" at the Port Ordnance Office about the incident 011 the train. 
Cross admitted on cross-examination that upon examination by def~nse 
counsel ori 19 l'tay 1943 he stated that accused had touched his penis 
only once, but explained that after such exa~ination and prior to the 
trial., his memory had been refreshed by reading a "complete" state
ment which he had made inunediately after the incident. Gross further, 
testified that he had had an erection when accused touched his pen.is, 
that he had not told the trial judge advocate about it becc>use "they didn't 
aslc me" and that irmnediately "upon sitting up that was over". He also 
stated that his salary of $220 a month had not been a factor in 11is 
decision not to join the Army (R. 44-52, 56-61). 

b. Specification 2, Charge I: Private Norman Viat;ner, 22 
years of age, prior to his entry into the service in Dece,.ber 191.i.2, was 
employ-ed ill the arsenal at Benicia, California. He first I''et acr-nsed 
early ill September-1942, at a party, rr.et him a2:ain at a social function 
about two weeks later,and several days after· that, at the invitation of 
accused, vi~ited Camp Stoneman, where he discussed with accused his con
tanplated enlistmeJlt in the Army. Accused thoucht t'.1at it was a good 
idea and that, because o! the experience vrhich he h aC: ;ained in two years 
o! work at the arsenal, Wagner' might qualify for G:;fi cor Candidate 
School. After they had met a number of times accused ex,:,r9ssed n 
desire to go on a weeL-end trip with Wagner and as;-::ec.i t.i1e latter if he 
knev< of any places to go. Wagner suggested ClecT I,a.ke. After L1eeting 
by appointment on the afternooa of J October 1942 they started out in 

· the automobile, of accused. They stopped for dinner en route, and ar~ 
rived .at Austin's Resort on Clear Lake at about 9:30 p.'.Tl. 1.:n the trip 
they discussed a nunlJ1:;r a.f topics, including the contemplateci entry of 
Wagller into the servi·ce and accused remarked several times that Y:agner 
reminded him o! his. son. At the resort Waener stayed in the c<?.r while 
accused went :Into the manager's cabin, made arrwgP.rnen:.s, for acco1;1.
modations and signed the register. The cabin which they occui>ieci had 
one bedroom -vdth a double. beo.. '£here were eleven cabins with two or 
more beds at Austin's Resort, vrhich were not renteo that nicht. Accused 
did not use any. 'tl.rgument" to :::;et Wagner to occu{)Y the sn:;1e cabin with 

him. Wagner did not "question it vih.atsoever" (R. 68-73, 92, 9h-n, a. c). 
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Accused and Wagner undressed, put on their pajamas and went 
to bed. Accused several times asked Wagner if he wa.s happy and said 
"Norman, you are a swell· kid. I like you very much". Ai'ter this. 
had eone on.for a short time accused put his left arm under ·wagner's 
neck .anc.l shoo.lder, pulled the :rounr; man toward hir.J. and with his 
right hand patted Wagner on the chest. After se~eral minutes Waener 
r~markcd that he was tired, would like to go to sleep, and suegested 
that accused do the same thing. Waener then turned over on his left 

. side toward the edge 9f the bed and went to sleep. · He was not 
disturbed until about 9:00 a.m. the next morninr; when he was 
awakened by accused who was already up. They both toolc shov,er baths, 
dressed and left the cabin. They drove around the lake~ and af;ter 
stopping for break.fast at a small resort, retu!'!led· home. · ·_on the 
return trip accused, who was driving, several. ti.'ilea told Waener that 
he was very nice and ree.ched over and put his hand flatly on Wagner's 
leg, just above the knee. Each"tiffie ·wagner moved his knee and 
"kind of moved over a little further toward the door". The reason 
he moved his knee was that it was rather warm and.he "just didn•t care 
for it11 • After the Cle!U' Lake trip Wagner went to Camp Stoneman 
several times-and ~aw accused on three or four occasions, one of which 
was at a party given for Wagner by one of the youne ladies at the 
arsenal (R. 73-77, 93). 

In December 1942, after Wagner had entered.the service, he 
had a conversation with accused at Berkeley, California, where Wagner 
was then stationed. Accused stated. the.t a young man by the aame of 
Cross had complained that accused was 11fresh11 with him and t:t'ied to 
attack him, during a trip to Los Angeles. Accused told Wagner that 
the accusation was false, but there ~.ight be some trouble about it 
and, if so, accused V!Ould like to call upon Y{aD1er as a witness in his 
behalf. Accused v.-anted to·know what Viagner would say and.the latter 
replied that he would tell the truth and that was all he eould do. 
On cross-examination, with reference to the sam.e · conversation, Wagner 
admitted that he had told accused that he (Ylagner) would tell the 
truth "and say that nothing had happened on our tr-lp 11 • Yihen asked by 
defense counsel ii' it was true that nothing happened on· t~e tri~, . Wagner 
answered in the' affirmative. On redirect examination the prosecution 
called Wagner'a attention to a statem~nt which he had made on 25 
Februar.r 1943 to "Colcnel Lloyd" of the Inspector General's Department, 
wherein ";"iagner had e.sserted that he informed accused he would tell the 
truth, that noth:i.ng out of the way had taken place and in 8.?IY event 
1'iagner had been so tired and had slept so soundly he vrould not have 
known about it if anythine had happened. Colonel Llo-.:rd. had then asked 
Wagner, 1ri[as this statement that you just made to Colonel Nelson the 
truth?", to which 'Viagner answered 11 No, sir, it wasntt the truth. I 

-6-

http:noth:i.ng


_(237) 

said this in order to get out of a very emba?Tassing·situation, and
l . • 

because.I didn't care to discuss the matter a.:ny longer•. In his re-
direct examination. at the trial Wagner explained that when Colonel 
Lloyd had asked him the question quoted above his first answer had 
been "Yes" but that "Colonel Lloyd nearly jumped down my throat; 
screamed at me over the table, '!~ God, a man almost attacks· you, and 
still you say nothing happened?' What else could I say? I was ·SO . · 

scared I didn't know what to say" (R. 61-91). • 

Shortly after his entry ~to the Arrrry Wagner wrote a letter to 
accused and an exchange of correspondence between them followed ill 
which accused wrote two letters to ~'fagner, one dated 1/February· 1943 
(Ex:. B), and the other, not dated but.postmarked on the envelope, 22 
February 1943 (Ex. A). The letters, which are wholly ia the hud~ · 
writillg of accused, open with the salutation·"Dear Norman• and end with 
"Very Sincerelytt or "Sincerely" and the signature 11Gree·r B. Nelson11 .

Both of the envelopes had stamps attached and did ~ot bear any retUI'll 
address. On the whole, they seem to be ordinary, personal letters, 
which a ;ionnal man might be expected to write to B.J1.otlier man With 
whom he was on very fri~ndly terms. In both of them accused me•tioned · 
Wagner's prospects for gaining admission· to Officer Candidate School, 
offered suggestions and advice on that subject, and stated that, i• : 
the event Wagner did attend such . a school 8.Jld complete the course ac- · 
cused would ask to have him assigned to the organization of accused, . 
provided that Wagner then desired to serve with or UJtder accused.· h · 
the earlier letter (JJ:x. B} accused mentioned the "hard blow"; he had 
received and expressed the hope that "its all st;,:aighteJl.iDg out11 • ·He 
aleo wrote that he missed Yfagner and "someday I hope to have a lo.ag 
visit Yrlth you11 • The second letter (Ex:.· A) col\tai.ned the followin.g 
sur;e;estion: "I am sen~ing this letter stamped.with no return address. 
I think you hao better stamp my letters and leave the return address 
off them. This is protection to both· of us. Follow me". At the top 
of one paGe there was also this notati'on "Better destroy all our 
letters after answered"· Otherwise the contents of the letters have 
no material bearing on any of the issues of the instant case (R. 84-86, 
220-'222). 

c. Specification 1, Charge II: Haster Sergeant Walter G. 
Atgalainis entered the service in April 1942 and in June of the same 
yea.r, vrhiie o:r.. tiuty as a file clerk in the Adjutant General's Depart
ment at Camp Stoneman, met accused. One ;3aturday morning in October 
!"irst Lieutenant Orville L. Bristol told Atgalainis that acc.ised would 
like to see him. Accused asked Atgalainis to go on a trip with him, 
and the 1atter accepted. The invitation was un.exJected as the.previous 
acqu~intance of accused and Atgalainis had beea limited to an exchange 
of formal greetings when t.hey met at he~dquarters. Accused oa one 
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occasio•liad askedwhether Atgalainis had applied for Officer Candidate 
School ~d the latter answered that he had not because he 11 didn1t 
intend to rush it". They set· out on the trip in the evening and drove 
tc, llodesto, california, ill the car of accused. As they· approached 
the town they looked for a place to stay but the motels and' auto 
courts had "No -vacancy" signs outside. They stopped in 1'.odesto and 
accused got out and tried to rent a room at a hotel but found ~hat 
there was no vacancy. They drove on out to the edge of the tovm where 
accused procured, at a motel, a room with one double bed. After 
they en~ered the roan accused 11bought 11 Atgalainis a drink. they did 
not drink in tl1e presence of each other but went into the bathroom 
oAe at a tirne and had a drink there•. After having dinner, in town 
they retl,ll'ned to the motel and a~cu.sed ~tired. Atgalainis, who 
"wasn't feeling well" stayed up. At the sugeestion of accused AtBalainis 
put his finger in his throat and vomited and then went to bed. . Both 
of them occupied the double bed that ni;ht but nothing unusual hap
pened.. Accused did not in any way 11cet fa:ailiar" vdth Atgalainis. Ac-

. cused had stated, after leaving Camp Stoneman that he was coing to 
visit a i.~onaster.r. . On the following day., which Wc,.S Stmday, they had 
breakfast, and then drove to a ~onastery. Accused went i~·and stayed 
for about 45 minutes while Atgalainis remained in the. car.- They then 
returned to Camp ~ton$man and as Atgalainis left the car accused said 
to him "Do:n.• t go around bragting about the trip". Atgalainis did not 
k:n.ow why accused. made that remark~ .Accused paid all ex~enses and drove 
the car at all times except for a period of a.bout ten or fifteen minutes 
Sund.ay morning when Atgalainis druve tc the restaurant vhere they had 
breakfast (R. 98-109). 

d. Specification 2, Charge II: About the midc:.le of J.,arch 
1942, Staff .Sergeant Jack Putnam met accused at l<o:t Lason, California, 
anci upon being transf~rred to Camp Stoneman served as chauffeur for ac
cused for about six mopths. In October 1942, accused and ?utnam went 
from Camp Stoneman to Guerneville, California together. Both of them 
made the trip under· orders .fro:n com:Jetent authority, accused ·to ins:lect 
a Civilian Conservation Camp and Putnam to drive the car. They left in 
the afternoon and upon.their arrival at Guerneville tried to obtain 
lodging at two hotels vrithout success~ Accused then rented a room with 
one double bed at a tourist camp. futnam sua;ested t.°11at he s,)end the 
night in the car but accused said that.it was absolutely wme~essary as 
long as they had accommodations, and, sinc3 ti~r.t was all their could P-et 
they w~ld share them. · Putnam went to bed first. Accused t~ok a "' 

- shov1er and cleaned up and then retired. Pvtnam had ·on his underwear 
consisting of~ shirt·and shorts and accused wore pajan&s. Nothing 
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• 'UJtusual occurred during their stey iJl the room. When. Put:aa.m awoke 

the next ~or11.ing accused was up aitd fullJ" d.ressed. After accused had 
b.spected,the "CCC" camp they, drove back to Camp Sto•eman the same 
day. Upo:a taking leave or P'lltllalll accused remarked that he should l'lot 
ttspread az,ou.id" that they .had .stayed together as ·1t .wo~d •ot· look right 

· to other me• aad it .:would be ffbad for diac1pliae11 (R. ·uo-115). · 
' . 

4. a. For the def'e•se .accused testified that he was borll. i:n the 
State of. Texas oa 28 May 1903. He. had three y-ouager brothers a:n.d a.!ter 
the death or his .father ill 1919 assumed 'responsibility as head or the 
household. He finished high school i1l 1920 aad: graduated from Texas 
"A&. M" College in. 1924 ldth a Bachelor of Scie•ce degree ill agriculture. 
He immediately·secured employme:atwith a dairy compa.Jlly,·sabsequen.tly 
was promoted to the positio~ of produetioa l!laJQager of its plants i• 
El Pa~o, Tex.as, and eventually- became productiOJ1. manager for another 
dairy. compaJtY which operated in. Mew :Mexico and Texas (R. 174-J..75). 

\ 
• < ...... • 

Upon hie graduatioa from college acci.lsed was commissi~ned second 
lieutenaat, Ca\'8.J.r;r,·Reserve,, and after two short tours of active duty 

,entered upon extmtded' -duty with th·e Civilian Conservation Corps in August 
19.35. He was assistant adjutaa.t at District Headquarters in Phoenix, 
Arizo•a, for about two months and then served as commanding officer of a 
civilia.Jt conservat~o• forps company for four and a half years, during 
which time he ac~ed as sub-district C:'J!'.lr'.ander on about six occasions. He 
thet COI!llll,al\ded, 01te after aAother for a period of two or three months 
each, s·ome seve:a differeat cornpa:rties 11to straighten those companies out". 
He became District Quartermaster for the Ariz0118. District in 1941 and 
after a. tour of active duty 1:n.. Texas was assig:n.ed t.o the San Francisco 
Port c,f Embarkation, Fort llasoP.., California. In 1939, accused formally 
adc'.',teo, by court decree, a yo1mg man who had previously been an en
rollee in a. "CCC" compaJ:IY which accused commanded. He sent the young man 
to "A & 1:.rn College from which he graduated with hi&? honors. .A.t the 
time of the trial this foster son, who had retained his own name, was 
serving in Africa as a first lieutenant (R. 176-178). 

Accused had never bee• charged with a criminal offense or a 
militc1.ry offense and had never received a written reprimand for his 
oo».duct while in the Arrey-•.. In. a letter to the Commanding Officer of Ca.mp 
Stoneman, dated 24 September 1942, by the commanding officer of a certain 
shipment, accused was highly commended for his helpful and coo9erative 
ef'forts well beyond what might be considered purely duty in the "Staging 
of the shipment. On. 15 November 1942, at the suegestion of the Command- . 
1Jlg General. of th~ SaD Francisco Port of EJnbarkation,the Connnanding Officer 
of Camp Stoneman recommended tnat the decoration "Officer of The Legion 
of Merit" be a~nled to accused "for exceptionally meritorious service,· 
u a position. of great responsibility" •. The letter of recommendation. 
stated that he had wor:ke d long hours,· showing eitergy, mature judgment and 
efficiency. .A.ccused testified that he had frequently, ·over a. period of 
years., used the expression "Are you happy?" (R. 200-205; Exs. 5, 6). 
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With reference to the four incidents which were the basis of 
the accus;tion.$ agaillst hini., accused testified as follows: 

(1) Specificatioa l,· Charge I: IA November 1942, at the. 
request o£ a civiliaJt acquaintance accused interviewed Johll Cross and 
concluded thqt Cross,. who had indicated that he was about to be in-· 
ducted and wanted to come to Camp Stoneman, was a qualified stenographer 
and typist. Som:, ti.l!le later ac·cused had occasion to go to Los .Angeles 
on Go~ermneat business and made advance reservations oa the"trein for a 
room as that was the only thing available. The request of Cross to be 
iltducted into the A.rrrr:,, which accused had "relayed" to The Adjutant 
Ge1terc;i.l, had been denied because of a chal\ge in the regulations. Accus~d 
and a number o£·other officers were discussillg the matter at Camp 
Stoaemrua whea "someone" suggested that. accused take Cross to Los Angeles 
with him sb.ce that was where the boy was registered and "help him _get in 
because we are exceptioaally short of stenographersit. By telepho:ae ac
cused invited Cross ·to make the trip, the latter accepted, .they met at 
the railway statio•, and boarded, the trah o• the evening of 9 December 
(R. 179~181). . 

After put'ti:rtg their baggage ill the room, they went to the lounge 
car where they had three drukB, o•e .of which yras purchased by Cross• 

.Upoa their retura to the bedroom.'accUSed Ulldr~ssed, put on his pajamas, 
and weat to bed. Cross also donned his pajamas and "perched himself• 
at the foot of the bed.. They discussed the procedure which Cross should 
follow the •ext day for a few minutes whu Cross remarked nr am cold". · 

· Sin.ce it was chilly-cool, accused invited Cross to get into bed µntil 
they ha.d concluded their discussion, and Cross got in beside him under
neath the bed covers. Cross laid his head on the arm of accused, which 

· had been. resting on. the bed in an extended positioJ.t, but in less than. half 
a minute accused pulled his a.rm free and put it under the -covers. They 
smoked an.d completed the:i.r d.iscussio• in about ten millutes, accused 
suggested that they go to sleep,. Cross climbed into the upper bunk a1td they 
exchanged good llight greetings. Accused did not at a:ny time pat the cheek 

. or, the chest of .Cross or touch !tis pelli.s or otherwise make any amorous 
adva.Jtces toward him•.· The next inorlli».g they had breakfast together and ac
cused introduced Cross to "Geia.eral Easley" whom accused had met the pre
cedi.Jtg evening. After the train reached Los hgeles they parted at the 
depot after shaking hands. OR. the afternoo• of 12 December, Cross called 
accused by telephone.and stated that he had decided not to enlist in the 
Army. - He gave no reasc·1 BAd accused remarked that it was' something on 
'Which he had to make up his OWJt mind. In the lounge car on the train while· 
they were having drinks, Cross had indicated that he was doubtful abo~t 
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joining the Arrzy as he remarked that there _was 11 an awful big differe•ce" 
between the salary he was then receiving and the $50 a month pay of a 
private. Accused had addressed Cross as "Joh•" on the train because he 
was a younger ·man and accused had always called most people of his 
acquaintance by their given names. He had also several times asked 
Cross if he was happy. On this same trip accused eventually we•t to 
Phoenix, Arizona, where he met his fiancee (R. 181-189). 

On cross-examination accused.was asked 'Whether ill a.etatemeat 
~der oath to 11Colonel Uoyd", he had said that he requested Mr. Cross 
to lie doWll beside him because Cross had complai.Jl.ed of being tired. 
Accused replied that he possibly may have told Colonel IJ.oyd that be
cause earlier in the evening Cross and he both had commented OJl their 
being tired 11but that still doesn 1t alter the fact that llr• Cross did 
make the statement that he was cold"· (R. 207-211). · . 

(2) Specification 2., Charge I: Accused met Noman A. WagJler 
in July 1942 at a party, attended by a group of.me• and wome• of various 
ages up to 50 or 60 years and subsequen~ly saw him at a aumber of other 
parties where substantially the same group was presen.t. They discussed 
going to some lake for a week-end trip and· eventually aITa:aged to dr1ve 
to Clear Lake together in the car of accused one Saturday af'te?'ll.OOJt~ .· · · .. · 
They stopped at Austin's resort, accused got out of the car and we:at 
into the office, signed the register., asked for accommodations for two 
without specifying any particular type an.d was assigud a cabiJl with ou 
double bed. They disrobed, put on their pajama.s, weat to bed a.ad, after 
talking for a few minutes, went to sleep. Nothillg u.usual happe•ed. 
Accused did not fondle or caress Wagner. Accused asked ·11agur· it. he was· 
he.ppy just as h~ had done with "lots of other. people•.•.· He also had 
said two or three times he thought Wagner was a "nice kid•. · The aaxt. 
morning accused got up first; took a shower aad the• awakeaed Wagaer. 
They drove around the lake, stopped for breald.'e.st on the way., and re
turned home. Accused who was. driving, struck WagJter OJl the knee with hia 
hand when callinG v;agner•s attention to a snow-capped mou.tain and may· 
have sl8.pped him on the knee on one or two other occasions. After this 
trip accused saw.Wagner many times (R. i89-193). 

(3) Specification 1, Charge IIr One Saturday· h Oct.ober 1942, 
after accused had been workillg for several weeks without a day off, he .. 
mentioned being "pretty tired11 to his superior officer 'Who. told aceused 
to get out and relax himself. Accused asked Lieutenant Orville L• Bishop 
to get some "youngster", who could drive., to accompa.:.y him as .he did not. 
want to be bothered with anyone who would talk shop. Accused &lld Serges.at. 
A:bgalainis ;Left Ca.mp Stoneman. about 5tJO p.m. and drove to Modesto 'Where 
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they arriveti between 10:00 and 10:JO p.m. As they ap.:_Jroacheci the town 
accused look~d along the road for a place to stay but ever,J tourist 
camp they passed had out a "no vacancy" sign. In ;;odesto they stopped 
at a hotel but could not get a roore. As they were driving out of 
town they came to a tourist camp where they rented a room for the 
night. After they entered the room accused offered Atgalainis a 
drink of vbiskey from a bottle which accused carried in his bag. 
Atgalainis took the bottle to the bathroom and, accused assumed took 
a drink. Accused then ·went to the bathroom, and after Atgalainis had 
left the room, had a drink also. They then· went to tovm, ate supper 
anQ when they returned Atgalainis com~lained of being sic~ to his 
stomach. Accused advised him to put his finger down his throat and 

. ,get rid of :whatever· was making him sick and Atgalainis went· :i,nto the 
bathroom. The two of them slept in the one double bed in the room that 

· night. Accused wore his paj~as and.Atgalainis wore his undershirt and 
drawers. There was no "fondling" or anything else of an unusual_ . 
character~ In the morning Atgalainis said that he felt much better. 
They drove to a Eonaste!"J at Los Gatos where· accused wanted to see a 
friend but could not do so because the friend.was in retreat and could 
not have callers. :They then returned to Camp Stonema.~. Accused did 
not permit Atgalainis to drive, the car except for a short time Sunday 
morning, for the reason that he did 110t feel secure with Atgal9-inis 
driving (R. 194-197): . 

(4) Specification 2, Charge II: On 7 September 1942, by 
verbal orders of.the Commanding General of the San Francisco Port 0£ 
.&nbarkation, accused was directed to proceed to Guern'?ville, California 
on officfal business and Corporal Jack Putnam was des;ignated as the 
driver of th\; car in which he Vias to tre.vel. They left Camp Stoneman' 
about 4 or 5 p.m. and arrived at Guerneville about 9:30 or 10:00 p.m•. 
Before reaching the· town they had stopped at two or three tourist courts 
and i: 1uired for ac,:01t;;: 'c..~:.ic-:1s but had been L"1fonned there were no:a.e. 
In Guerneville they again inquired at a tourist court and the owner told 
them that he had only one room available. Acet'.sed asked Putnam whether 
he vra.nted to "stay here" OT fi~d accommodations sanewhere else. ·Putnam 

. said "Colonel, I will sle~p in" the earn and accused replied "rhe Hell 
:,-ou willl It is no disgrace for you :t;o come up here and sleep in this 
bed with me". After they had.. gone out to svpper they went to bed. 
·rhey did not have any drinks. Accused was dressed in pajamas and Putnam 
,.,.ore an undershirt and drawers. Nothing unusual or abnormal hapoened' 
during the night. The next morning they drove out to the abando~ed 
"CCC" camp which accused had been directed to inspect and then returned 
to Camp Stoneman (R~ 197-199). 

£· Seven witnesses, called by the defense testified to the 
effect that accused had an.excellent or very good reputation for truth, 

. . 
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honesty and integrity and that they had never heard ~- re~atiOll. dis- . 
cussed or questioned in any- way iavolvi:ng propel'lsities or acts' ·or 
conduct of an immoral, perverted, obscene or·homosex:ual cbaracter. 
Two o.f the seven character witnesses were civiliw who had bee•· 
associated with accused for a number of years .in. Civilia• Conser;vation. 
Corps work, and four of them were o.ffioers who had k:aon. ud associated 
with him in the service at Fort Bliss., Fort :Mason, and Camp Stoa.-, 
including Colonel :Murray H. Ellis, the Comma:adulg Officer of C~p 
stonema:n. The seventh character witness was Mrs. l!:argarft NliU at. 
:Phoenix, Arizona, who stated that she, had been. engaged to 'l1lBJ:rf a.c~ed 
since June 1941. Hrs. Null testified that the expressiqn. "Are...;you:. · 
happy" was a flpet phrase" of accused and that·he used it £requeatiy 
(R. 120-131, 151-162). . 

J.!aj or Louis S. Lips chut z, chief of the Neur°"."PS7chi~tric 
Section, Station Hospital, Camp Stoneman, at the request;.cf' .. de!ease 
counsel., made a psychiatric examiJlation of accused on. 27 M:ay 1943 • . , His 
examination revealed no evidence of homosexuality or perversion.· cJ.sked 
whether in his professional opinion accused was a normal mait,SQ far~as 
he could determine, Eajor Lipschutz answered "From my e:xam:i:llation of · 
Colonel Nelson, he is a r.ionnal man" (n. 16)-165). · '· 

c. In support of a motion to dismiss on the gr0W1d t~t· 'there 
had not .been an impartial investigation of the. Charges in complian.ce 
with the 7oth Article of war, the defe:a.se introduced 1n·evidea.ce a copy 
of a written statement {Def. Ex. 2) dated 2 March 194.3, .signed by Retha 
~orrow Kirkendall, the divorced wife of accused., and then called M:rs. 
Kirkendall as a witness to explain the circumstucea \l.llder..11:1:dchc the 
statement was made. !n it she stated that she was the':wife ·.or accused,· 
from 10 October 1932 until their divorce became ei'fective .on ;1..4 , · 
October 1936; that her 11 personal" reason for the divorce :was she came · 
to know him to a "homosexualIt; that at the time of their separatioa ill 
July 1936 he was a captain, commanding a ncccu compa.Jt;1,; and tha~ . 
"Remarks made in my presence. by the Enrollees substantiated l'll:lat I. 
already knew to be true. This was the real reason tor·I111 divorce", 
(R. 136-139). . 

At the trial Mrs. Kirkendall testified that she and· accused · 
had cohabited continuously as husband and wife from 10 October l9J2 until 
June or July 1936, that her sex life with accused was at all times, 
norr.i.al., his conduct.toward her with reference to their sexual relations 
was not marked by 'BJI.Y abnonnality, and that their separation was not,. 
based U?on sexual maladjustment. No children were.born of their mar
riage. 'iiith reference to the statement she testified. that she ~igned it 
after it had been prepared by Second Lieutenant Walter B• Wheeler.'. B.11.d 
she did not kno·w. the meaning of' the word "homosexual"• After . 
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quest:i,.oning her for a time Lieutenant 'i'v1l.eeler had asked. her whet!ler 
her sexual relations with accused h~ always been to her satisfaction. 
She answered "Vfuy, no" and he had stated 11Then you say he is a homo
sexual". She had misinterpreted the meaning of the word. Its true 
meaning, vmich she had since learned was not what she had inteD.ded. 
and had she known at the time what it meant she would not ha~· givell 
"t:.hat man" a statement but would have told him to leave. Mrs.;·,· 
Kirkendall was asked by defense counsel to explain the last tw.o senteRces 
of .the statement, "Remarks made in my presence by the Enrollees sub
stantiated what I already knew to be true. This was the real rep.son 
for nzy- divorcen •. She stated that vlhen Lieutenant Wheeler asked-vdl.ether 
she had ever heard accused "proposition any of the boys" she at first had 
said "no~ but when he asked if she did not 11 remember ~ time" she re
called to him this incident: One Sunday evening when accused was sick 
at a "CCC" camp three enrollees brought his food and drbk to him in 
his room; as Mrs. Kirkendall entered by the back door the three boys 
were coming out and one of them said ''What do you think of the COis 
proposition?" That was what she 11believed11 the quoted language of the 
statement meant. Oll. cross-examination she testified that she had 
graduated from high school/ a.tfended Indiana University for two years, 
had business training, spent about four months at Arizona State 
Teachers College, and studied Latin (R. 139-149; Def. Ex. 2). _ 

· 5. On rebuttal Hr. Cross wa.s recalled as· a witness and testified 
that on the- evening of 9 December the temperature in the room which he 
and accused jointly occupied was normal. He did not at any time tell . 
accused that he was cold. It was a heated train and each room had an 
individual thennostat. However, he had no definite recollection as to 
whether the heat had been turned on or off. Vihen he lay down on the 
bed pursuant to the suggestion of a;ccused· Cross· had, been on top of -the 
bed covers and not under them (R. 231-232). 

6. a. Specification 1, Charge I: The evidence shows- that while 
accused ,·ias executive officer at Camp Stoneman, California, John · 
Cross, a 22 year old civilian employee at the San Francisco Port of Em
barkation, sought his advice with reference to entry into the military 
service. Accused encouraged the young man to enlist, promised to keep 
an eye on him, and if he oroved worthy, to assist him to get into 
Officer Candidate School. After a change in regulations made it im
possible for Cross to enlist voluntarily, ~ccused called him by telephone 
and su0gested that he 'Cross) make arrangements with his selective 
service board in Los Angeles for· irn.rnediate induction into the Army. · 
Accused had planned to go to Los Angeles on official business on the 
night. of 9 December 1942, and he invited Cross to accompany him and share 
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his reserv:ation. Cross accepted the.invitation, secured a release 
from his e~ployer, packed up h~s personal belongings and met accused 

· at the railroad station in San Francisco. After three drinks in the 
lounge car, they went to the . room which accused had reserved. I.t had 
a lower .three-guarters bed and an upper single bed. They undressed, 
put.on their pajamas, accused lay down in the lower bed under the 
covers, artd Cross sat on the foot of the bed. According to the 
testimony. of Cross, he lay down beside accused, at the latter•s·in
·vitation, they talked a short time, accused put his left arm under the 
neck and shoulders of Cross, patted Cross on the left cheek with his 
right fist, told him he was a "swell fellow", and asked· him if he was 
happy.· Accu::ted· then patted Cross on the chest, passed his.. right hand 
dOffll alo~ the body of Cross under the elastic band at the top of 
his pajama trousers, grasped his penis and "twitched it". Gross se;ized 
the right hand of accused in his ovm left hand, pulled it away_ and sat 
up in bed. Accused said 11 0.'1, come on, sit back down" but when Cross 
put a pillow against the wall at the head of the bed and leaned back 
against it in a recumbent position, accused started to make the same 
,advan.ces, patted Cross on the chest, asked him if he was happy, and 
"momentarily" _touched his penis .. Cross got up off.the bed, remarked 
that he might be a 11swell fellow" but only in certain ways, then climbed 
into the upperl:ed~wher~ he spent .the night. Accused testified that he 

"l:l.sked Cross to get into bed vdth him because Cross remarked that he was 
cold and that Cross did get ia bed beside him under t)1.e covers. Aceused 
emphatically denied that anything.out of the way happened or that he 
made any. amo;rous advances toward 'cross.· . . 

file incidents related by Mr. Cross were of such a nature that 
he could not have been honestly ll'istaken as to whether or not they 
occurred. The record presents a direct conflict between the testimony 
of Cross and that of accused and the conclusion is inescaoable tha.t crce 
or the other of them vti.llfully testified falsely at the t;".i.al. The 
Board of Review is convil!ced, beyond any reasonable doubt, that the 
conduct of the act:u'sed· was substantially as related by Cross. He ha.d 
no motive, so far as the record discloses, for maki~ false charees 
against accused. The detailed account of his experiences with accused 
as related by Cross appears to be straightforward and candid. His 
own conduct was natural and normal under the circumstanpes, a.nd was 
col'lsistent with the e;uilt of accused. He made immediate com1)lalnt to 
his father of the indecent assault upon him and, as soon as he had an 
opportunity, likewise complained to the officer under whom he worked at 
the San Francisco Port of Embarkatio~. After making, deffa,_ite pla::1s fJr 
his irmnediate .~duction into the Army, packing his personal belongL1.:;s, 
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giving notice to his employer, and travelinc at his ovm expense from 
San Francisco to Los Angeles to see his Selective Service Board, Cross 
.changed his mind and abandoned the.whole project for no a;parent reason 
other than his loss of .confidence in accused. Entering the Amy would 
have entailed a drastic reduction of income for Cross, it is true; 
but that was a factor which existed and apparen£ly was within his. 
knowledge ~efore as well as after his nigh~ train ride wit~ accused. 

It is not disput.ed that Cross lay dovm on the l011er bed at 
the request of accused. His making such a request when there were two 
beds in the small room _or compartment, i.1\ itself was unusual.. Accused 
testified that he asked Cross .to get in bed with· him because Cross had 
said that he· was cold. Accused admitted, however, that some time ' 
previously when he.had been questioned under oath by an officer of the 
Inspector General's Department he had stated that he suggested that · 
Cross lie down because Cross had remarked that he was tired•. On re- . 
buttal Cross testified that he had not said that he was cold, and that 
the temperature on.th~ train, which was heated, was normal. 

\linthrop cites as an instance of .offenses charged under the 
6J,.st (95th) Article of War, offending against good morals, in violation 
of the local law or of public decency and propriety (Winthrop's }1ilitary 
Law and Precedents, Reprint, P• 718)·. Clearly, the conduct of accused in 
takii,g indecent libert;i.es with the person of his young, male traveling 

· co~anion was so moraily reprehensible and dise;raceful' as to constitute 
a violation of the 95th Article of War. · · 

b. Specification 2, Charge I:· One Saturday afternoon, in 
October 1942, accused took f·Jorman Wagner, a 22 ·year old civilian wtiom he 

---had met a nwnber of times at different sodal affairs~ on an automobile· 
trip t_o Clear Lake. Accused rented a single room cabin with one double 
bed at a lakeside reso~, ¥th0ugh.there were thy. eleven unoccupied 
cabins with two or more beds at. the same resort. Wagner contemplated 
enlisting ill the Army and accused had discussed the matter with hiln,· and 
expressed the opinion that with his experience in arsenal work Wagnel' 
might qualify for Officer Candidate School. When. they donned their 
pajamas and went to bed in the resort cabin accused several times asked . 
Wagner. if he was happy and said 11Norma•, you are a swell kid, I like. 
you very much" • He then put his left arm aroUlld the neck .and shoulder of 
Wagner, pulled the +atter toward him and patted Wagner on the chest with 
his right hand. Wagner 't'emarked that he was tired, . would like to go to 
sleep, 'suggested that accused do likewise; turned over on his le.ft side . 
and went to sleep. He was not disturbed duriltg the might. 'The next day 
they drove hone. On the way accused several times; as he was driVing. 
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alont:, placed hi·s right hand flatly ~n Wagner's knee <1nd each time 
riae;ner moved his knee away. Accused· paic1 all of the expenses of the 
trip. 

Accused denied that he put his arm around Wagner and patted 
hin on the chest, but, takine the testimony of Wagner as in all 
respects true, accused did not actually commit or attempt to commit 
ar,y immoral act. Wagner was then a civilian and if accused, for the 
sake of econoiey" or for some othe'I' proper teaso~, wished to occupy a 
double bed vii.th him there was nothing to the prejudice of good order 
and military discipline in his so doing. The conduct. of accused 'was 
such as.to create suspicion but h.e did not make any ilnproper proposal 
or indecent assault. He desisted vd.thout active resistance on the 
part of Wagner. No complaint was ever made by Wagner to a:riyone. Ap
parently Wagner did not interpret the acts of accused as an amorous or 
indecent advance as he remained on the best of terms-with accused, 
continued to associate with him socially and exchanged· friendly letters 
with him. The Court may have been influenced by- the fact that accused 
employed practically the same methods of approa~h to V[agner as.he did 
in the case of Cross but accused was entitled to have the Specifica
tions _considered separately. A.s to each of them he should be presumed 
innocent until his guilt has been established by competent evidence 
beyond any reasc,nable doubt. The following language from Buntain v. 
~ (15 Tex. ~ppeals 490) quoted with approval in CM 212505, Tipton 
is equally appl;cable here: 

,. · ... ···· 

"He must look alone to the evidence as we find it in 
the record, and applying to it the measµre of the law, 
ascertain whether or not it fills that measure. It 
will not do to sustain convictions based upon. 
suspicions or inadequate testimony. It would be a 
dangerous precedent to do so, and would render pre
carious the protection which the law.seeks to throw 
around the lives anµ liberties of the citizen.•· 

In the opinion of the Board of Review the evidence is :not le
gally sufficient to support the finding of guilty of Specification 2, 
Charge I. 

c. Specifications 1 and 2, Charge II: Accused took Master 
Sergeant Atgalainis on one overnight trip, and Staff Sergeant Jack 
Putnam on another. On each occasion accused eneaged a· room or cabill 
with a double bed and slept therein with the noacommissioned officer Yiho 
accompanied him. The trip with Atgalainis (Spec. l) was taken o• leave 
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at the suggestion of the cor;::r,ar.ciin;; officer of accused who recommellded 
that accused take it because he had bee~ working long hours aad was 
tired~ Atgalainis worked in an office adjoining that of accused at 
Ca.rap Stoneman and accused openly, through a junior officer, invited 
Atgalainis to go along to keep him company and to help drive the car. 
Atgalainis actually drove the car only a short time but that was be
cause his drivj.ng did not prove to be satisfactory to accused. Ac
cused took the trip with Sergeant flutnam (Spec. 2) on official business· 
under s::,:iecific orders from his coill!:i.anding general and Putnam was 
ordered to acconpa:ny accused as his driver. It affirmatively appears 
that on,both trips accused repeatedly attempted to get oiher accom
r:i.odations without success, and engaged one room with a dbuble bed be
cause nothinz else ·,ms available. Both Atgalaii:,.is and Putnam testified 
that accused :rr ade no improper adv2.nces or proposal whatsoever at a:ay 
time. It is the opinfon of the Board of Review that the evidence is 
not leeally sufficie~t to support the findings of guilty of either 
S?ecific2tion 1 or 2, Charge II. 

7. Upon arraig:r-.ment the defense inte~posed a kotion for dismissaJ. 
up~n the grolmd that there had not been an impartial investigation of 
the Charges as required by Article of War 70 prior to their reference 
for trial. 'l'he motion was renewed near tho close of the trial. 
Specifical]y the defense complained that the investigating officer had 
not personciJ_Jy interviewed e.ny of the witnesses but had adopted as the 
basis of his report:, the statements taken from them by 8l'l officer of 
the Inspecter General's Depe.rtment. It appears from the admissions of 
defense counsel and from the report of Colonel Kalcolm Douglas, the in
vestiGatin;:; officer, amen;:; the papers a.ccompaeyine the record of trial, 
tha.t accused was fully and properly advised of his rights by the in
vestil:atin[:; officer; that he was informed of the substance bf the 
testimony expected of each witness by showing' hi.'11 a sy-.o.opsis of such 
te:;;tir.:ony; that accused stated that he did not desire to cross-examine 
a,,y of the vritnesses and they need not be called; and that accused 
further in·:ticated that he did not desire to call any witnesses on his 
o1'rr. account. The court properly denied the motion to dismiss. Under 
Article of '/iar 70 the accused foes not h2.ve the rii_;ht to demand that he 
be confrontec.l viith the vritncsses ai:;c1.inst him if he does not desire to 
cross-examir:e them (CL 185756, Paddock). The provisions of the Ar-
ticle requiri.~G pre-trial investigation of charges are not jurisdictional 
and it is clear that in the instant c&se the substantial rights of ac
cused were not injuriously affected by the manner in which the in.:. 
vestigation was conduc+.ed (CI.1 229477, Floyd). 

8. Careful consideration has been given to a brief prepared by 
defense counsel an.d submitted to The Judge Advocate General by the ac
cuse~ on 26 June 1943. 
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9. ~e accused is 40 years of age•. The recorq.s ot the Oft'1ce 
of Tb.e Adjutant General ·show his. service as follows, Appointed second 
lleutena.:nt., Cavalry-ORO, 3 June 1924; reappointed .3 June 1929; 
appointed first lieutenant, Cavalry-Reserve,' 14 October 1929; re
appointed ~ October 1934; appointed first lieutenant, C~valry-Reserve, 
Arriry of.the United States, 29 June 19J5;. active duty CCC, 6 August 
19.35 to 5 October 1939; appointed captain, Cavalry-Reserv.e, 26 liarch 
l936J,re~ppointed on iJJ.eligible list, 26 March 1941; reappointed 
captain, Cavalry-Reserve on eligible list, .1 July 1941; extended 
act1Te duty; 25 June 1941; appointed major, Cavalry-Reserve, 15 March 
1942; appo~ted temporary lieutenant colonel, Anrry of the United 
States, l October 1942• 

.lO. The court was legally constituted. No errors injurfously 
affecting the substa~tial rights of accused were cormnitt'ed during the 
.trial. The B~rci ·of Review is or· the opinion that the record of trial 
is legally insufficient to support the findings of guilty of Speci
fication 2, Charge I, of .Specifications 1 and 2, Charg·e II and of 
·charge llJ legally sufficient to support the findings of guilty of 
Specification 1, Charge I, and of Charge I; and legally sufficient 
to support ~he sentence and to warrant confinnation· of the sentence. 
Dismissal is 'mandatory upon conviction of a violation of the 95th Ar
ticle of War. 

___a=--------~-"-~-~,...,....,:___.,Judge Advocate 

~~l.~o..~~:?:~!!~~1::!:~t.5,::j),,ua.:_~!,,,,,di~.~·~~-·., Judge Advocate 

_ ___,~.....,~-~,-.;;;.-·----·-·-·---·-=----'Jlldge Advocate 
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1st Ind. 

War Department, J .A. G.O., 1 z. AUG \~4 3 - To the Secretary of War. 

1. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Board or Review in the 
case of Lieutenant Colonel Greer B. Nelson (0-195554), Cavalry-Reserve. 

2. I concur in the opinion of the Board or Review that the record 
of trial is legally insufficient to support the findings of guilt7 of 
Specification 2, Charge I (embracing and fondling a male civilian), of · 
Specifications l and 2, Charge II (unnecessarily jointly occupying with 
an enlisted man a tourist cabin equipped with only one bed) and or 
Charge II; legally sufficient to support the findings of guilty of' 
Specification 1, Charge I (fondling and taking indecent liberties 'With 
the .person of a male civilian) and of Charge I; and legally sufficient -
to support the sentence and to warrant confirmation of' the sentence. I 
recommend that the sentence to dismissal be confirmed and carried into 
execution. 

In connection with possible consideration or clemency, there 
is also transmitted herewith, a report of' investigation by Colonel 
P. J. Lloyd, Port Inspector General of the San Francisco Port of Embark
ation, of' the conduct of accused and Second Lieutenant Johns. Stockenberg, 
a confessed homosexual. The investigation was conducted subsequent to 
the trial or accused in the present case. The report of' the Inspector 
General shows that in November 1942, while accused was the executive or
f'icer at Camp Stoneman, accused received a report to the effect that the 
conduct of Lieutenant Stockenberg with respect to enlisted personnel had 
aroused suspicion that he was a homosexual; that accused took no action 
and .suppressed the report; that he arranged a trip with Stockenberg on 
which they jointly occupied a double bed in a tourist cabin; and that 
accused made amorous advances toward Stockenberg and tried to induce him 
to commit sodomy per os on accused. 

3. Inclosed are a draft of letter for the signature of the Under 
Secretary of War, transmitti,ng the record to the President for his 
action, and a form of Executive action carrying into effect the recom• 
mendation made above. · 

~ Q_.~~..... ~ 
Myron c. Cramer, 
Major General, 

4 Incls. The Judge Advocate General. 
Incl.1-Record of trial. 
Incl.2-Dft. ltr. for sig. 

Under Sec. of War. 
Incl.3-Form or action. 
Incl.4-Report of Investication. 

(Resigned) -20-



WAR DEPA.t1TMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
-Washington, D. c. (2Sl) 

SPJGK 
CM 237063 

21 AUG 1943 

UNITED STATES ) FORT KNOX, KENTUCKY 

v. ~ Trial by G.c.M., oonvened at 
Fort Knox., Kentucky., 2 7 May 

Second Lieutenant RALPH A. ~ and 17 June 1943. Dismissal. 
CRAIG (0-1298645), Infa.ntry. ) 

OPIIITON of the BOARD ·OF REVIEN 
LYON, HILL and ANDREiVS, Judge Advooates 

( 

1. The reoord of trial in the case of the offioer named.above 
has been examined by the Board of Review and the Board submits this., its 
opinion, to The Judge Advocate General. 

2. Accused was tried upon the following Charge and Specifioationsa 

CHARGE• Violation of the 96th Article of War. 

Specifioation lt (Pinding of guilty disapproved by reviewing 
authority). 

Specification 2a In that 2nd Lieutenant Ralph A. Craig., 
Infantry.,-Company C., 21st Armored Replacement Battalion., 
was., at or near Tip Top., Kentucky., on or about May 7., 
1943., in a public place., to wit, highway number 31W., at 
or near Tip Top., Kentucky., drunk while in uniform. 

Specification 3a In that 2nd Lieutenant Ralph. A. Craig; 
Infantry., Company C, 21st Armored Replacement Battalion, 
did., at Hardin County, Kentucky., on or about Nay 7., 1943 
operate a certain motor vehicle to wits a (1)-; ton 
Command and Reconnaissance Car on a public higluray to 
witt U. s. highway 31W., in said county and state., while 
he, the said 2nd Lieutenant Ralph A. Craig, was under 
the influ~nce of intoxicating liquo~s. 

Ff.a pleaded not guilty to and was found guilty of the Charge and Speoifi
cations. No evidence of previous convictions was introduced. He was 
sentenced to disrr~ssal. The reviewing authority directed that the court 
reconvene for the purpose of imposing a less severe sentence. Upon recon
venin6, the court adhered to its previous sentence. The reviewing authority 
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disapproved the finding of guilty of Specification l of the Charge, 
approved the sentence, and withheld the execution thereof pursuant to 
Article of War 4S'. The record has been treated as though forwarded for 
action under Art~ole of War 48. 

3. On the a.i'ternoon ·or 7 May 1943 accused was driving a Govern-
ment i ton reconnaissance car, known as a "jeep", on public Federal 
highway 31-W, i:n Hardin County, Kentucky, near Tip Top. He was in uniform. 
c. E.• Sparrow,· a. Kentucky Highway Patrolman, .noticed the jeep "zig-zagging" 
quite a bit. He drove up behind it and blew his siren, whereupon accused 
pulled over to the side of the road. Sparrow ordere~ accused·to get out 
of the oar, a.nd he did so. In Sparrow's opinion, accused was.drunk. He 
smelled of liquor,.he staggered, he did not speak very coherently, and he 
acted as though ·he did not know 11hardly what 1 t was about". Sparrow found 
an unopened pint bottl.e ot whiskey in the possessiozf of accused. He turned 
accused over to Corporal Ivan F. Gillespie, 155oth Service Un.it, Military 
Police COJllP&ey• Accused ca.used no trouble ~R. 6-9, 10, 12, 13, ·14, 18) • 

. Gille;pie testified that when Sparrow brought accused to the Military 
Police station aooused waa •under the influence of liquor". He was sitting 
in the police oar with his head.down, no~ noticing anythin~ in particular. 
Gillespie aroused him and took him into the station (R. lOJ. · 

Second Lieutenants Marrin J. O'Brien and Vail G. Barnes were sent to 
the police station to bring aooused ana.·the jeep·back to camp. Ea.oh 
testified that aocused was intoxicated. According to Lieutenant O'Brien 
he "seemed to be kinda' dizzy" and "didn't seem to be able to talk very 
coherently". Lieutenant Barnes testif'ied that accused's ·gait was un
certai~, that hia breath was "rather heavy", that the odor of alcohol wa.s 
about him, and that he did not appear able to answer questions intftlligent
ly. He added that accused's eyes were 11heavy11 

, that he seemed i.ma.ble to 
focus them on witness for any appreciable length o.f time, and that heap
peared to be 11 a. little bit on the sluggish side" (R. 11-13). 

First Lieutenant Judso'n W. Pi.erpont, oommanding officer of accused's 
company, saw accused a~er his return to battalion headquarters and 
testified that he was drunk (R. ·1a). 

Accused made an im1worn statement, which pertained exclusively to 
Specification 1 and therefore need not be considered; 

4. The evidence proves conclusively that at the place and time 
alleged accused was drunk in uniform.on a publio highway, as alleged in 
Specification 2, and that he operated a Govermnent car while under the 
influence of intoxicating liquor, as alleged in Specification 3. Obviously 
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his actions violated Article of War 96. 

5. The defense moved to exclude all the evidenoe relating to 
drunkenness exoept that or Sparrow, the polioema.n. The motion WM 
denied (R. 23, 24). The court's ruling was correct. Evidence of hi1 
condition shortly after his arrest, although he had been removed·froa 
the place alleged in the Specifications, was material in determining 
his condition at the time of his arrest. 

6. Ao·oused~s "201• file is not ava.ilable at this time. ~ charge 
sheet shows that accused_is 35 years old and that he has served appro:d.ma:te• 
ly eight a.nd one-half years as an enlisted man. He wu appointed a seoond 
lieutenant, Army or the United States, on 3 November 1942./ 

7. The court was legally ccnatituted and had jurisdiction ot the 
person a.nd the offense. No errors injuriously &ffeoting the substantial 
rights of the accused were committed during the trial. In the opim:on 
of the Board of Review the reoord of trial is legally suffioient to sup
port the findings of guilty as approved by the reviewing authority, and 
the sentenoe, and to warrant confirmation thereof. Dismissal is authorised 
under Article or War 96. ' 

·1 . ., (. /I ,I.... , Judge Adwo•t.,---wa1=;;;;,~11-,C-i,......._4...,____. 
(On Leave) , Judge A.d:vooate. 

~f?. fk4, ,, Qt Judge Advocate .... . . ~- . 

(Resigned) 





WAR DEPARTiiENI' 
Army Service Forces 

In the Office of The Judge Advocate General 
· iiashington,D.C. 

(255) 

SPJGH 
_JUL \94380 

CM 237075 

UNITED S'I'ATES 
(YID 

) 
) 

SEVENTtI ey;RVICE CWMAND 
ARlfY SERVICE FCRCES · 

v. 

Privates DAP.RELL E. AlNIL 

) 
) 
) 

Trial by o.c.M., convened 
at O'Reilly General 

(6987360), Battery B, ) Hospital, Springfield, 
253rd Field Artillery Bat ) l!:issouri, 10 «Tune 194.3. 
talion, and DOIJA.LD E. ) As to each: Dishonorable 
EEE1:AH (3536295), Squadron ) discharge (suspended) and 
c, 30th Training Group, ) confinement for five (5) 
PJ:rey l1.ir Forces Technical ) years. Rehabilitation . 
Training Command. ; ) Cente..:·. 

~~~-----------
OPINION of the BO.ARD CF REVIEW 

HILL, DRIVER and LOTTER.HOS, Judge Advocates ·----------
1. The record of.trial in the case of Private Darrell E. Auvil 

(6987360), Battery B, 253rd Field Artillery Battalion, has been 
exar:uned in the Offi.ce of The Judge Advocate General and there found le
gally insufficie:c.t to support the findings and sentence. The record 
has now been examined by the Board of Review and the Boa.rd submits this, 
its opinion, to The Judge Adv<:>cate General.~ · 

2. The accused was tried upon the following Charge and Specifica-
tion: 

·CHAfWE: Violation of the 93d .lrticle of War. 
Specification: In that Private Darrell E. Auvil, Battery B, 

· 25Jd Field Artillery Battalion, attached to Detachment of 
Patients, O'Reilly General Hospital, and Private Donald 
E. Beeman, Squadron c, 30th Training Group, AAFTI'C, at
tached to D3tachment of patients, O'Reilly Gener.al 
Hospital, and Private James E. Eggering, Headquarters Re
ception Center, Jefferson Barracks, Missouri, attached to 
Detachment of Patients, O'Reilly General Hospital, acting 
jointly and in pursuance of common intent, did, at 
O'Reilly General H~spital, on or about May Jl, 1943, ~e
lonious]y take, steal and carry away approximately One 
'Hundred Nine Dollars ($109.00), lawful money of the United 
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states, the property of Private John·E· Warren, Compaizy
B• 28th Signal Training Battalion, a patient at O'Reilly 
Geperal Hospital, Springfield, }Sissouri. 

He pleaded not guilty to.and wa~ found guilty of the Charge and Speci
fication. He was sentenced to be "dishonorably discharged", to for
feit all pay and allowances due. or to become d~e, ~nd. to be confined 
at hard labor for a period of five years. The reviewing authority ap
proved the-.sentence, ordered it executed, but suspended the dishonorable 
discharge; and designated the Rehabilitation Center, Seventh Service 
Command, camp Phillips, Kansas, as the place of confineme~t. "The 
proceedings were published in General Court·-k'.artial Orders No. 776, 
Headquarters Seventh Service Connnand, 21 June 1943 • 

. 3. The competent evidence against the accused, Auvil, shows that 
about 9:00 p.m., 31 1:ay 1943, Private John E• Warren, a patient in 
O•Reilly General Hospital, placed bis pocj~tbook or wallet, containing 
~109, in his pillowcase, and just after tl"i.e lichts were turned out left 
the TTard to take a shower. · \'ihen he returned about· fifteen minutes later 
the wallet and contents were missing. He re;_)orted the loss arid had the 
lights turned on {R. 6, 7, 11, 14). 

About six men in the ward, including accused, knew that Uarren 
had the mona;,,. Before the-liehts went out, the accused and Privates 
Donald :ii;. Beer.i.an and James E. Egeerine were sitting near 'i/arren' s bed, 
drinking lemonade. The beds of these men were near Warren's bed. 
Private John 1E. Cahill made a bed check of the ward at 9:00 o'clock and 
no one was 'missing. When the lights were turned on after he rt:issed his 
wa~let,·WarI:en did not see accused (R. 8-9, lJ-18). · 

Sargeant R. C. Phillips was called to the ward and Hade a 
· search, but found nothing in the ward. On the outside, he found a bil.1-
fold (Ex. l),·which was identified as Warren's wallet. Subsequently (1 
and 3 June), r;er. Roy H. Stowe, a plwnber, found parts of the same wallet 
containing pictures· anci cards (Ex. 2) in the drain pipe of a toilet at 
the Service Club. On the morning of l June, A:aster Sergeant William H. 
Pyke made an investigation.at the ward and questioned Private Beeman in 
an office in the presence of ._Captain ijorris Polsky and Sergeant Russell 

·w. Duncan. Beeman surrendered his pocketbook to Sergeant Pyke, who gave 
Beeman twenty minutes to bring the money back. Beeman then left them; 
Second Lieutenant Bernadine Breon, a nurse, saw Beeman return to the 
ward, leave by the back door with accused, and saw them turn toward.the 
road to the Service Club. Private Joseph T. Holehan, a. military 
policeman, followed them, about six paces behinu. The accused and Beeman 

-2-

http:investigation.at
http:Beer.i.an


(257) 

walked side 'by side and Holehan did not observe anyth±ng passed from 
one to the other. They went 1.n front of another ward and 911t the 
fire door, and Beeman went under t_he cat-1valk, reached.under the 
steps, and brought out ·some money.· Vlhen they entered the .corrid~r, 
Beeman handed Holehan $35 in damp currency, and when they turned into 
the main corridor Beeman reached in his.pocket, took out $31 in dry 
currency, -and handed it to Holehan. The accused was with Beeman when 
he got the money. The $35 (Ex. 3) was delivered to Captain Polsky, 
as was the $31 (Ex. 4). Sergeant Duncan found $31 in cu.ttency and a 
silver dollar, in-a brown envelope with some pictures, in-a culvert 
back of the ward, and the money (Ex. 5) was delivered to Captain Polsky 
(R•. 23-25, 28-34, 40, 43-44, 50~53, 56-60, 62-6?)• 

4. The evidence for the defense and an unsworn statement by the 
accused, Auvil, did not relate to his guilt or in;nocence. 

5. The ·competent evidence does not show either.directly or 
circumstantiaJ.ly that the accused participated in the theft of Warren's 
money. The accused,.as well as other persons, knew that Warren ·had the 
money, the accused was neflr Ylarren•s· bed .shortly before the money was 
mi'ssed, and was not seen ·shortly afterward. The accused accompanied 
Beeman when the latter recovered a swn of money from a hiding place and 
delivered it and other money to a military policeman. Presumably this 
was part of' the stolen money, although it was not positively identified 
as such. But ~here is no proof that the accused, either by word or 
e.ct, exercised any control over any part of the money to indicate pas~ 
session thereof. In the opinion of the Board no inference of larceny 
can be clravm from :rr.ere suspicion and opportunity to take the property, 
nor can possession of stolen pro,erty be inferred from mere presence at 
the time of its recovery. !,;either can it be inferred that the accused 
passed any of the money to Beeman, although he had the opportunity to 
do so, in the absence 9f ~ny proof indice.ting that he did. rn1ei:-e a 
finding of guilty rests on an.iri.ference of fact, it is.the duty of the 
Board.of Review to detennine whether {here is in the evidence a 
reasonable basis for that inference (C.1:. 212505, Tiptcn). 'i'ihere cir
CUJr.stances are ·relied on entirely to justify a convlction, they must 
not only be corn,dstent with guilt but incons_,istent with innocence 
(D:! g. Ops. JJ~G, 1912-40, sec. 395 (9) (CM: 195705)). 

6. The Board. of Review is, thE:refore, of the opinion that the 
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record of trial in the case of Private Auvil is legal~ insufficient 
to support the findings of guilty and legally insufficient to support 
the sentence. 
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1st Ind. 

war Department, J.A.G.o., 31 JUL 1943 - To the Acting Secretary 
of War. 

, 1. Herewith tra!lsmitted for your action under Article of war 
50-} as amended by the act of 20 August 1937 (50 Stat. 724; 10 · 
u.s.c. 1522), and Executive order 9363 tlated July 23, 1943, is the 
record of trial in the case of Private Darrell E. Auvil (6987360), 
Batte:ry B, 253rd.Field A.rtille:ry· Battalion. 

2. I concur in the opinion ~f the Board of Review and, for the 
reasons stated therein, reconunend that the findings and sentence with 
respect to Private Auvil be vacated and that all rights, privileges 
and property of which Private Auvil has been deprived by virtue of said 
sentence.be restored. · 

3. Inclosed is a fonn of action carl"ying into effect the recom
mendation ~ade above. 

T. H. Green, 
~igadier General, U.S. Army~ 

Assistant Judge Advocate General, 
2 Incls. In Charge of 1:ilita.ry Justice. 

Incl.1- Record of trial. 
Incl.2- Forn of action. 

' , 

. (Fimings and sentence with respect to Private Auvil vad~ted, 
by order of the Acting Secretary- o! War. o.c.11.0. 196, 

· 11 !ug 1943) 
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WAR DEPAR'IliENT 
A.rnry Service Forces 

In the .Office. of '!he Judge Advocate General 
Washington,D.C. (261) 

- 8 · JlJt. 1943 
SPJOH 
CM 237091 

UNITED STATES FOURffl SERVICE COl&lND ~ ARMY SERVICE FORCES 
v. ) 

) Trial by G.C.:M., convened at 
Private HARRY T. WILLIAJ.!S ) Camp McCain, Mississippi, 
(3567.3702), Company A, ) 28 Yay 194.3• Dishonorable 
47oth Quartermaster Truck ) discharge and confinement tor 
Regiment. ) tive (S) years. Federal Re

) f'ormatoey, Chillicothe, Ohio. 

HOLDING by- the BOARD OF REVIEW' 
HILL,· DRIVER and LO'_l''IERHOS, Jlldge Advocates -----~-~------

1. The Board or Review has examined the record or t!-ial. in the 
case or the soldier named above. 

2. ni.e accused -was· .found guilty of absmce 11:i.thout leave tor 16 
days (Chg. I), o.f larceny of a 19.38 Ford Coach, .val.1,18 about. $600 
(Spec. l, Chg.II) and o.f larceny of a watch o.f a value, as approved, ot 
less than $20 (Spec. 2, Chg. II). 

3. With respect to the larceI\Y' o.f the autanobile the only" proof aa 
to value is the statement or the owner that it 1s· 110rth "about $6SO-
(R, 6h). The only description of the car is the atatanent of the owner 
that it was a 1938 black Ford 2-door sedan (R. 6d), and that it had an 
extra aerial (R. 6g). 11'1.ere is no showing that the owner had expert 
knowledge of the value of automobiles,; no testimoI\Y'· of .&I\Y' expert in 
valµes o.f second hand automobiles, ·no statement of the condition ot tha 
car or its tires such as to af.ford the court sane basis tor a ccnclueion 
as to the value, nor was the car presented .for visual. examination by" the · 
court to at.ford a basis tor a like conclusion by the court. 

' 4. Except as to distinctive articles o.f Governnent issue or other 
chattels, which do not have readily determinable market value, the value 
o.f personal property to be considered in determining the punishment au
thorized .for larceny is· market value (CM 2i2.983, DilsworthJ Cll 21376.S, · 
KruegerJ Cll 2l4367, Kasalajtis). The. proot in this case !ails to establish. 
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that the market value of the automobile is of more than some value 
not in excess of $20. 

The evidence is legally sufficient to support only so 
much of the finding as to value under Specification 1, Charge II, 
as involves a finding of same value not in excess of $20. 

5. There is no maximum limit of punishment for absence with
out leave committed after 1 December 1942 (Ex. Order No. 9267). 
The ma.xi.mum authorized punishl"lent uru:ier Specifications 1 and 2, 
Charge II, is dishonorable discharge, forfeiture of all pay and 
allowances due or to become due, and confinement at hard labor for 
one year. 

Confinement in a penitentiary is not authorized under the 
42nd Article of War i'or absence witl:lout leave or for larceny of 
property of a value o~ less than $50. 

6. For the reasons stated, the Board of Review holds the record 
of trial legally sufficient to su~iport only so much of the findine of 
guHty of Specification 1, Charge II as involves a finding of guilty 
of 1.arceny by the accused at the time, place and of the ownership 
alleged, of the.automobile described in the Specification, of some 
value not in excess of $20; legally sufficient to support the find
ings of guilty of Charge I and the Specification thereunder, and of 
Specification 2, Charge II and of Charge II; and legally sufficient 
to support only so much of the sentence as involves <iishonorable dis
charge, forfeiture of all pay and allcwances.due or to become due, 
and cctli'inement at hard labor for five years in a place other than 
a penitentiary, Federal Correctional Institution, or Reformato~. 

6 ); \ -
; /;?r /.,,..)

(.,,,·~-- · ...... "'"O / ~ , Judge Advocate 
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1st Ind. 

9 JUL 1943War Department, J.A.G.O., - To the COIIDnanding General, 
Fourth Service Command, Army Service Forces, Atlanta, Ge,rgia. 

1. In the case of Private Harry T. Williams (35673702), Company 
A, 470th.Quartermaster Truck Regiment, I concur in the foregoing hold
ing of the Board of Review, and for the reasons therein stated recom
mend that only so much of the finding of guilty of Spec!l.fication l, 
Charge II be approved, as involves a finding of guilty of·larceny by 
the accused at the time, place and of the ownership alleged of the auto
mobile described in the Specification of some value not in excess of 
~20; and that only so ouch of the sentence be approved as involves dis
honorable discharge, forfeiture of all pay and allowances due·or ~o be
come due, and confinement for five years in a place other than a peni
tentiary, Federal correctional institution or reformatory. Thereupon you 
will have authority to order the execution of the sentence as thus modi
fied. 

2. When copies of the published order in this case are forwarded 
to this office they should be accompanied by the foregoing holding and 
this indorsement. For convenience of reference and to facilitate at
taching copies of the µ.iblished order to the record in this case, please 
place the file number of the record in brackets at the end of the published 
order, as follows: 

(CM 237091) 

TC~~-~ 
/.,. ·.-..~·n ..... -"..,,. .>\ 

';_-_ \:.Lt~':..\.' / \ 
: · · ' 12·:94~ ··: 1 Myron C. Cramer, 
:_._; JU\.. .-- .-~, 1~ajorOe:1eral, 

S : '· '. -'" , · ·The Judge Advocate General. 
' v' .. _t ; • \~;;;;;; 
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(265) .WAR DEPARTMENT 
Army·Service Forces 

In the Office of The Judge Advocate General 
Washington, D.c. 

SPJGN 
CM 237136 

!:· 5 AlJtj f~.U 

UNITED STATES ) 75TH INFANTRY IICVISION 
) 

v. ) Tn.al by G.C.M., convened at 
) Fort Leonard Wood, Missouri, 

Captain PAUL ROBERT HART1WT 24 and 25 June 1943. Total 
. ~ (0-193610), Anti-Tenk Comparzy-, forfaitures and dismissal. 

291st Infantry. ) 

OPINION of the BOARD OF REVIEW 
CRESSON, LIPSCOMB and SLEEPER, Judge Advocates 

1. The record of trial in the case ot the officer named above 
has been examined by the Board ot Review and the Board submits, this, 
its opinion, to The Judge Advocate General.· 

2. The accused was tried upon the .follovdng Charges and Specifi
cations: 

CHARGE I: Violation of the 95th Article of War. 

Specification: In that Captain Paul Robert Hartman, .Anti 
Taruc Company, 291st Infantcy, did lcnowingly and 
wrongt'Ully at or near Baltimore, }Jaryland, on or about 
the 12th dey ot June, 1942, contract and enter into an 
unlawful bigamous marriage w1 th Thelma L. Roppel t ot 
Baltimore, Maryland without first being divorced f'rom 
his living lawi"ul wife Catherine c. Hartman. 

CHARGE II: Violation ot the 96th Article ·of War. 
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Specification: In that Captain Paul Robert Hartman., 
Anti Tank Company., 291st In!antry., did knowingly 
and wrongfully at or near Baltimore, Ma.r,-land, 
on or about the 12th~ of June., 1942, contract 
and enter into an unlawful bigamous marrlage with 
Thelma L. Roppelt of Baltimore., Maryl.am without 
first being divorced .from his living lald."ul wife 
Catherine c. Hartman. 

He pleaded not guilty to and was fouoo guilty of all Charges and Specifi
cations. He wa.s sentenced to be dismissed the service and to forfeit 
aJ.l pay am allowances due or to become due. The reviewing authority, 
approved the sentence and forwarded the record of trial for actton 
UDier Article of War ,48. · 

3. The evidence for the prosecution shows that·on ·~ June 1930, 
the accused was married to Catherine c. Hartman at Winchester., Virginia., 
and that thereafter on 12 June 1942., while Catherine c. Hartman was 
alive and undivorced from him., he married Thelma L. Roppelt at Baltimore., 
Maryland (R. 9-16, 17-19; Ex. 1-7). . 

The evidence f'or the prosecution shows further that the accused 
visited Catherine C. Hart.man for ten deys during June., 1942., and lived 
wt th her· in their home. The evidence also shows that she in turn vis:1. ted 
the accused at Columbus an:l Indianapolis and lived 'Iiith the accused at 
a local hotel (R. 12). 

4. Mrs. Thelma L. Roppelt Hartman, who had previously testified 
as a l'd.tness called by the prosecution, testified for the defense that 
she had married the accused on l2 June 1942., and that the Evening Sun., 
the Baltimore News Post, and a small weekly paper in the eastern section 
of Baltimore had published a notice of their marriage. She testified 
that prior to her marriage the accused had told her of his first 
m.arri.age and that as far as .she knew "* * * he was app~ng for a 
divorce" (R. 32-.35). · . 

The accused made an unsworn statement 1n which he asserted 
tbat he enlisted 1n the Reserve Corps in 1922, was commissioned a 
second lieutenant., Reserve., in 1924., an:l in the same year enlisted 
in the National Guard of Virginia. He was promoted to a first sergeant 
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·and in 19Z'l he became the commanding officer of Company np•., 116th 
Inf'antry' (R. 37). 

' The accused explained that in 1936 he .first applied tor a 
divorce and then dropped the matter. In 1941, he again. applied for 
a divorce and in April 1942, he "tried to push it through because he 
wanted to remarry". He stated further that he was advised by .counsel 

11that it would be all right for him to remarry and that he was * * * 
positive that the divorce was legal * * *''• His first marriage., he 
explained was one in name only, and "There was no connection whatso
ever as man and ldf'e between her or mysel!"• He contended that of the 
ten days that he ris supposed to have spent in Winchester., he spent 
only- two, and did not du.ring that time, or when she visi. ted him, live 
w.i.th Catherine C. Hartman (R. 38). 

After his marriage to Thelma L. Roppelt he .filled out papers 
11:1.th the "change of' marriage and presented them". He stated that "On 
investigating the document 'Which was supposed to be my divorce papers 
it did not look legal to me". He was advised to change his records 
at the Infantry School but was advised to "* * * hold off until I 
could get it straightened out•. He concluded ldth the statement 11 * * * 
I would never have re-married if I had not thought I was doing the 
right thing and I was purely innocent of the fact that at the time of 
the malTi.age that it was illegal" (R. 39). 

5. The identical specification alleges under the 95th and 96th 
Articles of War, that the accused did, 

"* * * knowingly and wrong.t.ully at or near 
.Baltimore., Maryland., on or about the 12th day 
o:f June., 1942, contract and enter into an un
lawful bigamous maITiage 'fti.th Thelma L. Roppelt 
of Baltimore., Maryland w.lthout first being di
vorced from his living la"ldtul. 111.t'e Catherine C. 
Hartman•." , . 

The evidence clearly establishes every element of the of
.tense alleged. Al.though the accused in his unS1\'0rn statement asserted 
that he innocently believed that he was lawful.ly divorced at the time 
or his seooIXl maITiage., he offered no evidence., in support of his un
'ff«:>rn claim. His contentions appear to present another instance in 
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. -.bi.ch "Inclination snatches argument to make indulgence seem judicious 
choice". :Moreover., the evidence for the prosecution is al.together in
consistent with the clain:td innocence of the accused, and justifies 
beyond a reasonable doubt, the findings and sentence. 

6. The records of the 0£.f'ice o! The .Adjutant General shows the 
accused to be approximately 42 years of age, that he was federally 
recognized as a second lieutenant, Virginia National Guard on 18 
December 1926, that he was appointed a reserve o!i'i.cer 15 Februa.ry 
19221 and that he was !ederally recognized. as a captain, In!antry, 
Virginia National Guard. 

7. The court was legally constituted. No errors injuriously. 
aff'ecting the substa.."ltial ·dghts of the accused nre committed during 
the tr.Lal. In the opinion· of the Board of Review the record of trial 
is legally sufficient to support the .f'indings of guilty and the sentence 
and to warrant confi~wat1on thereof. A sentence of dismissal is manda
tory upon conviction of a violation of Article of War 95 and is authorized 

1upon convict.ion of a violation of Art.1.cle o:t War 96. 

/lh.-C,~J,;,jge Ac!Yocate, 

. ' 
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SPJGN 
Cll 237136 

1st Im.. 

-War Department., J • .1.G.o • ., 9 AUG 1943 - To the Secretary of .-war. 

1. 'Herewith transmitted for the action of the President are the 
record 0£ trial and the opinion of the Board of Review in the case of 
Captain Paul Robert Hartman (0-193610)., Anti.-Tank Company., 291st 
In!antry. . 

2. I -concur in the opinion of the Board of Review that the re·
cord of trial is legally sufficient to support the findings and the · 
sentence and to warrant conf'irmation thereo.f. I recommend that -the 
sentence .be coni'inn'ed., but that the forfeitures be remitted., and that 
the sentence as thus modified be carried into execution. · 

3. Inclosed are a draft of a letter :for the signature of the 
Tuner Secretary of War., transmitting ~ record to the President :for 
bis action., and a form of Executive action designed~ carry into 
effect the foregoing recommendation., should such action meet 'With 
approval. 

~o-.____a_ 

Myron c. Cramer., 
Maj or General., 

The Judge Advocate General• 

.3 Incls•. 
Incl 1 - Record of trial. 
Incl 2 - D!t. ltr. for sig. 

· Under Sec. of Uar. 
Incl 3 - Form of E:x:ecutive 

action. 

(Sentence confirmed bit forfeitures remitted. Execution suspended. 
G.C.M.O. JJ4, l Nov 1943} 
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(271)WAR DEPART.JENT 
A.rrrry Service Forces 

In the Office of The Judge Advocate General 
Washington, D.c. · 

SPJGQ 
CM 2.371.38 16 AUG 1943 

UN IT ED_ ST AT.ES ) NE'fl ORLEANS PORT OF 
) E:!BAR'. :ATIOM. 

v •. ) 
) Trial by G.C.:ll~, convened at 

Second IJ.eutenant WILLIAM -S. Headquarters, New Orleans Staging 
KOHLHEPP ( 0-1044_866), C .A .C. ~ Area, New.Orleans, Louisiana, 21 

) June 1943. Dismissal, confinement 
) five years. 

. OPINION of the BOARD OF REVIEW 
ROUNDS, HEPBURN and F~ERI~K., Judge Advocates 

- - - - - - - - .·- - - - - -

. 1. The record of trial in the ease o:f the officer named above has 
· been ex.a.mined by the Board of Review and the Board submits this., its opinion, 
· to '.the Judge Advocate General. · · 

2. The a,ccused •s tried upon the ·following Charges and Specifications: 

CHA.roE I: Violation of the 61st Article of War. 

Specification: In that 2nd Lieutenant WUlia.m S~ Kohlhepp., Casual 
Officers Detachment., New Orleans Staging Area., Louisiana, did, 
without proper•leave, absent himsel:f from his station at ·New 
Orleans Staging ~a, 'Louisiana., from about June 4, 1943 to 
about June 7, 1943. 

CHARGE IIz Violation of' the 64th Article of War. 

Specificati~n1 In. that· 2nd IJ.eutenant WiJJiam s. Kohlhepp, Casual 
Officers Detaclnent, NEllF Orleans Staging Area, Louisiana, having . 
received a·lawful comm~ .f'rom Major F.H. Clariidge, his superior 
o!t'icer., to report to hilll, the said Major F.H. Claridge, a.tter 
he had receiwd his pay check;, did at New Orleans Staging Area,· 
Louisiana., on or about June 41 '1943, w.i.llrully disobey the same. 

CHARGE III• Violation o! the 95th J.rticle' o! War. 

http:2.371.38
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Specification 1: In that 2nd Lieutenant William s•. Kohlhepp, Casual 

Officers Detachment, New Orleans Staging Area, Louisiana, _being 
indebted to New Orleans Stagin::; Area Officers Mass in the sum 
of Twenty and 75/100 Dollars ($20.75) for meals furnished, 'Which 
amount became due and paj-able on or about June 4, 1943, did, at 
New Orleans Staging Area, Louisiana, from on or about June 41 1943 
to on or. about June 71 194j1 dishonorably fail and neglect to pay 
said debt. · 

Specification 2: In that 2nd Lieutenant William s. Kohlhepp, casual 
Officers Detachment, New Orleans Staging Area, Louisiana, being 
indebted to the Jung Hotel in the sum of Twenty 1and 38/100 
Dollars ($20.38) for hotel accomodations, which ai_nount became 
due and payable on or about May 11 1943, did, at ~ew Orleans, 
Louisiana, fran May 11 194.3 to June 7, 194.3, dishonorably fail. 
and neglect to pay said debt. 

Specification 3: In that 2nd Lieutenant William s. Kohlhepp, Casual 
Officers Detachment, New Orleans Staging Area, Louisiana, on or 
about April 27, 1943, with intent to defraud, wrongfully and un
lawful.l;r make and. utter to Hotel Roosevelt, a certain check, in 
words and f.igures as follows, to wit, 

HO'IEL ROOSEVELT 
Pride of the South 

New Orleans, Louisiana, April 27, 1943 • 
. lrufil OF BA.NK Simpson County Bank 
CITY Franklin, Kentucky 

PAY TO THE ORDER OF Cash $ 20.00 
Twenty and- - --ex:,100- Dollars 

SIGNATURE/ William S. Kohlhepp Jr. 
STREET 2(17 Viatar St. CITY Franklin, Ky• 

FOR VALUE I~CEIVED. I REPRESENT THAT THE ABOVE 
Al'IOUNT IS ON DEPOSIT rn SAID BANK rn MY NAtlE 
SUBJECT TO THIS CHECK AND IS HEREBY ASSIGNED · 
TO PAY:<.E OR HOLDER HEREOF. 
(On back: No acct.) 

and by means thereof, did fraudulently obtain from Hotel Roosevelt 
about t20.oo in lawful money of the United States, he the said 2nd 
Lieutenant Williams. Kohlhepp, then well knowing that he did not·have 
and not intending that he should have any account with the Simpson 
Cou.,ty Bank for the payment of said check. 
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. Specification 4.: In tha;t 2nd Lieutenant William s. Kohlhepp, ci~iil 
Officers Detachment, New Orleans Staging Area, Louisiana, on or 
about April 28, 1943, with intent to defraud, -wrongful:cy w1d un
lawf'ully make and utter to Hotel Roosevelt, a certain check in 
word?:! and figures as follows, to wit, 

HOTEL ROOSEVELT 
Pride of the South 

New Orleans, Louisiana, April 28, 1943. 

NA1'.:E OF BAJf.t( 
CITY 

PAY TO THE ORDER OF 

Simpson ScoUIJ.ty Bank 
Franklin; Kentucky 
cash · $ .5.00 ., 

Five---·----00/100 D<>llars 

SIGNATURE William S. Kohlhepp·-;Jr. 
. STREET 203 Water St. CITY Frenklin, Ky. 
FOR VALUE RECEIVED. I P.EPRESENT THAT THE ABOVE 

•AMOUNT IS ON DEPOSIT IN SAID IlANK IN UY NAME 
SUBJECT TO THIS CHECK AND IS HEREBY ASSIGNED 
TO PAYEE OR HOLDER HEREOF. 
(On back: No acct.) 

and by means thereof, did, fraudulent:cy obtain from Hotel Roosevelt, 
about $5.00 in law.f'ul money of the United Statea, he the said 2nd 
Lieutenant William s. Kohlhepp., then Trell knowing that he. did not 
have and not intending that he should have any account with the 

.Simpson County Bank for the payment of said check. 

He pleaded not guilty to Charge I and Charge II.and the Specifications there
under. He pleaded guilty to Charge III and the Specifications thereunder. He 
was tound guilty of all the Charges and Specifications. No evidence of. 
previous convictions was introduced. He was sentenced to be dismissed the ' 

....... _service and to be confined at b;\rd labor for five ye2..rs •. The reviewing authority 
approved of the sentence and forwarded therecord. of trial for action under 
Article of War 48. · 

3. · 'lhe competent evidence for the prosecution in support of Charge I 
and c&.rge II showed that the accused had been restricted to his quarters 
UDder arrest for a time not disclosed in the custody of Major Frederick H. 
Claridge, Director of Intelligence and International Security at New Orleans 
Staging Area. On .3 June 1943 Major Claridge handed .him c'ertain papers ef
fecting his release ,from arrest, containing a reprimand and a forfeiture of . 
part of his pay which required an indorsement thereon by the Adjutant. j,Iajor 
Claridge testified that on that date.when he released.the accused he ordered 
the accused to ngo to the Adjutant and get the .PB,pers (release papers) 
straightened up, then to the finance officer to get.i'!hat·pay he had coming 
to him, and z:eport back to me" {R. 9). . · . 

-)-
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When ask~ to clarify. the order that he ga~e to the accused 

Major Cl.a.ridge stated "I told him to take this paper he had (he bad 
to have an indorsement made on it), to go to the Adjutant and the 
f:inance officer and when he got straightened out to come back to see 
me to straighten out the mess bill" (R. 10). The accused said nothing 
when givw. these instructions. He just walked away with the paper
(R. 12). . 

It appears that by reason· of his arrest in quarters accused was 
not receiving his pay and M:Ljor Claridge had arranged with the Officers' 
Mass that credit should be e·xtended to the accused during this period 
as there was no other way of i'eeding the accused. M:ljor Claridge was 
anxious to see to it that the mess bill thus incurred would be paid 
pranptly and for that reason desired the accused to procure his pay 
from the finance officer and return with it so that he could then- order 
him to pay the mess bill (R. 12). The. balance due by the accused to 
the Officers' Mass as of 5 June 1943 was $20.75 (R. 17). Not having 
heard from ar seoo. the accused, on the evening of 4 June 1943 Major 
Claridge endeavored without success to find him in his barracks and 
later through the M.P.'s to find him in New Orleans. Major Ola.ridge 
did not see the accused after the accused left him upcn receiviu,g the • 
order until early morning 7 June 194.3 at which time he placed the accused 
under arrest. · 

.ln e~act copy of the morning report of the Casual Officers' 
Detachment was identified by the Commanding Officer of the detachment 
and admitted in evidence without objection and marked exhibit nett 
(R. 17) •. The extract shows trat the accused was marked as of 4 June 
1943 from duty to AWOL. en 7 June 1943 from AWOL to confinement. 

Lieutenant Richard J. Pettey, the investigation officer, testified 
that he started a search for the accused on the night of 4 June 1943; 
that the accused was not in his quarters; that he was unable to locate 
him in New Orleans or in his quarters en the 5th and 6th of June, but 
1':inally found the accused after he had been placed· under arrest on 7 
June 1943. In searching accused's quarters there was evidence that the 
accused's bed had beEll slept in on at least one occasion during that 
period of, time (R. 13~17). · · · 

In support of Charge III and its Specifications (to which the 
accused pleaded guilty) the prosecution offered in evidence a written 
stipulation (Ex. D) entered into between the prosecution and the defense 
in which the accused acknowledged 

(l) that he was at. the time :in the military service. 

(2) that en 'Z7 April 1943, he md no bank account with the 
Simpson County Bank of Franklin, Kentucky, but did on 
that date at New Orleans issue his check to the Roosevelt 
Hotel in the sum of $20 for cash or other consideration. 

(3) that on 28 April 1943, he issued his check an the same bank 
to the same hotel for cash or other consideration in the sum of $5. 

(4) that on 4 June 1943 he was indebted to the Officers' Mess in 
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the s,un of ~'20.75, which a:nount had not been pa.id as 9f 

7 June 1943. 

(5) That on 7 June 1943, he was also indebted to the Hotel 
Jung, New Orleans., in• the sum of ~~0 •.38 for hotel acco
modations, whic:1 sum was due in ~'.ay 1943. 

'· 
(6) That on 4 June 1943., he received fro~ the finance officer 

the sum of $32.10 as the balance due·him as of 31 May 194.3 
as his pay as·an officer. · 

(7) That the accused's father on ll June 1943 paid the accused's 
indebtedness to the Roosevelt Hotel incurred by the two 
checks referred to in paragraphs 2 and 3 thereof in the 
amount of :;t25., and his indebtedness to the Jung Hotel in the 
amount of ~~0.38 referred to in paragraph 5 above. 

Photostatic copies of the two checks issued by the accused to the 
Roosevelt Hotel were accepted in evidence without objection (Ex. E). 

4. The accused having'been advised of his rights elected to testify in 
his own behalf'. He is .33 years of a~e., single., and his home is in Franklin., 
F.entucky. On 4 June 1941 he enlisted and on 9 October 1942 he graduated from the 
Coast Artillery (A.A.) Officer Candidate School at Carr.p Davis., N_orth Carolina., 
and was., on that date., commissioned a Seccnd Lieutenant and assigned to the 
28th Battalion., Carnp Wallace. He was transferred as a casual officer to.New 
Orleans Staging Area on 18 1'1arch 1943. In civil life he had been for 12 
years with the i!.:quipnent Engins-ering Department of Southern· Bell Telephone 
Company. He had never before been in any trouble until this occaeion and 
the preceding confinement. He formerly had an account with the Simpson 
County Bank in Franklin., Kentucky., which had been closed a bout eight months 
previously. He had an unci.erstanding., however., with that bank., that if his 
check were presented and there were no funds of his·on hand the teller was 
to notify the accused's father and the father would cover the check. He had 
upon one previous occasion drawn a check on this bank without funds and-his 
father had covered that check. ¥/hen he had issued the two checks referred 
to in the charge, he had no funds in the bank but relied upon his father to 
cover the checks. He had written a letter to his father concerning these 
checks but the checks arrived at the bank before the letter reached his 
father and the bank failed to communicate with the accused's father (R• .31). 
Eis father had on 11 June 1943 reimbursed the ·Roosevelt Hotel for the $25. 
re:1resented by the checks. 

In view of this testimoey the President of the court directed that the 
plea of_guilty to Specifications 3 and 4 of the Charge llI be changed to a 
plea of not JU,ilty. 

With reference to the charge of absence without leave the accused ad
mitted that he was absent without le.ave on the days specified but that he 
reported back to camp every.night and slept in his quarters (R. 27). 
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'With reference to the charge of willfu~ disobeyir.g the command of 

_ Major Clarip.ge., he testified that the conversation he had with .Major Claridge 
oecum,d ove~ the telephone on Friday morning 4 June 1943. It was not the 
same conversation between the accused and Major Claridge on June 3.,. as 
testified :ho by Major Claridge. He admitted tqat he did not retum to llaj or 

·claridge 1s office as ordersd (R. 28). Ha explained that he had been repri-
J!Wlded and tined by''the.Cominanding General for having been AWOL upon a 
previous occasi~ He'b1amed his derelictions of duty., namely., :being absent 
without leave upon- the two occasions, upon the fact that he was not given 

·: •utficient work to perform after his arrival on 18 :h~rch as a casual officer 
·· .in the detachment. (R. 28-29). He thereby became rather +ax in his duties 

(R. 28). He stated that he did not intend to disobey Major Claridge's order 
but, ha~ been restricted to camp for some time., he went .!!down townn and 
when he came back, _it was too late at-tila~. time· to see Major C1aridge and he 
did not have enough money with which to pay th.a mess account (R. Jl). He 
admitted that he had received from the .finance officer $32.10 aod had made 
no attempt to pay his mesa bf:ll. · 

5. · Attached to the record, but not put in evidence., was a copy of a 
reprimand dated l June 194.3 imposed by Brigadier General George G. Hunter· 
upon the accused for being absent without leave from 26 April 194.3 to 9 
Yay 194.3 and also ·imposing a forfeiture of one-half of the accused I s pay for 
the month. 1here w'lis also attached to the record evidence that the accused 

,· had been con.fined to his' quarters as the result of being AWOL on the dates 
speci!ied fran 9 May 1943 until he was released by Major Claridge on 3 June 
194.3. . 

6. It appears from the record and its accompa.cying papers that the 
accused on 18 March 1943 was assigned as a casual officer to the New Orleans 
Staging Area in New Orleans. He absented himself without authority from 
26 April to 9 May 194.3 for which he was coni'ined to his quarters from 9 Hay 
to 3 June 1943 and then released with a reprimand and a .fine of one-half of 

-lil.s month's pay. The authority .for the coni'inement during that period of time 
11as not disclosed. During his absence on 27 and 28 April accused cashed two 
checks total.ling $25 a.t the Roosevelt Hotel in New Orleans 'Which.checks were 
dishonored by the bank upon 'Which they were drawn. He also incurred a hotel 
bill of $20 • .38 during this time. 

While the accused was iii confinement Major Claridge had arranged tilat 
the Officers• Mess feed the a::cused on credit., as the accused was without 
.funds and woulci not receive his pay Vlhile under arrest. 

Ma;jor Claridge was an.d.ous to see to it that the indebtedness thus in-
~ ..

curred to the Officers I Mess totalling i!P20.75., was pa.id when the accused 
11as released and had obtained what was le.ft of his pay. With that purpose 
in mind he.alleges that he gave tile accused.the verbal order fully quoted 

· in paragraph 3 above. In compliance with the order the accused apparently 
1rent to the Adjutant and completed his business with tilat officer. He then 
went to the Finance Officer and collected his pay which., after deductions, 
amounted onzy to $32.10. Instead of then returning to Major Claridge he., 
having.been in confinement .for almost a month, went "downtown" where no doubt 
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he spent part of his pay so thc:.t when he returned he didn't have suf
ficient money with which to pay the mess bill. It was late, so he did not 
go to see Major Claridge but instead, took an unauthorized 11vacationn in 
New Orleans for the next two days. 

With reference to Charge I and its Specification, it was' shown by the 
morning report, the testimony of Lieutenant Pettey and the admissions of the 
accused that the accused was absentwithout leave fr~n his duties from late 
afternoon of 4 June 1943 until early morning of 7 June 1943. The mere fact 
that he returned to his quarters and occupied them during the nights of this 
period of time is no defense of the charge. The finding of guilty of this 
charge is therefo:r:e amply ::;ustained by the evidence. 

Charge II and its Specification alleges that the accused willf'ully dis
obeyed the lawful command given by Major. Claridge. 

The requisite elements of proof required to sustain a .finding of guilty 
of a violation of the 64th Article of War under such circmnstances ere "(a) 
that the acc,..lSed received a certain ccmmand from a. certain officer as al
leged; (b) that such officer was the a ccu.sed I s s-..:.pcrfor officer, and ( c) 
that the accused willfully disobeyed such command•. (M.C.M. 1938, par. l.34D. 
p. 149). 

The evidence was clear that Major Claridge was the accused's superior 
officer and that on J June 1943 he gave the accused_ an order. The evidence, 
however; is not clear that accused willfu]J.y disobeyed. 

M.C.H. 1938, par. 134B. P• 148 also provides: 

"The willful disobedience contemplated is such as shows an in
tentional defiance of authority, as where a soldier is given an order 
by an officer to do or cease from doing a particular thing at once 
and re.fuses or deliberately omits to do 1Vha.t is ordered.· A neglect to 
comply with an order through heedlessness, remissness~ or forgetfulness 
is an ,offense chargeable under Article of war 96". 

The order given by Major C1arid,~;e l'i3.S not one to do a certain thing 
at once. It was to do a certain thing - name~; return - at a future time. 
He l'i3.S to return only after he had performed other thin.;::s included in the , 
order. Accused at some time during 4 June 194.'.3 complied with that part of 
the order to go to the Adjutant and to go to the Finance Officer and get 
his pay.· He failed to return to 1ajor Claridge. 

This was clearly a failure or neglect to comp~ wi.th1he order, but 
was not a defiance of authority so as to bring the case under Article of war 
64 as a willful disobedience. 

The Board is therefore of the opinion that tne evidence is not suf
ficient to sustain a findin2, of guilty of C::~.arge II and its Specification 
but is sui'ficient to sustain a findin.; of Ld.lty of the lesser included of
.tense of failure to comply with a lawful order in violation of Article of 
war 96. 



· (278) 

With reference to'Specifications 1 and 2 of Charge. !II the accused 
is alleged to ha.ve dishonorably failed to pay his indebtedness to the 
Officers, Mess and to the Jung Hotel. In order to properly convict an officer 
of this offense there must be some evidence, in conjunction with the fail-
ure to pay the debt, showing dishonorable conduct such as fraud or deceit 
or specific promises of payment. The mere neglect on the part of the officer 
to pay his debt promptly is not of itself sufficient grounds for charges 
against him.: C.M. 12120?. 

One o:r the debts involved in this case was not due until 4 June 1943. 
The credit was arranged for by a third party, namely, Major Claridge. The 
accused did nothing dishonorable in neglecting to pay theldebt from that 
date until it was actually paid on 11 June. His failure to use the $32.10 
that he received on 4 June 1943 to pay this obligation cannot be said to be 
a dishonorable failure. True he had sUfficient funds with which to pay that 
obligation, but the record shows that he·wa.s also indebted to the Roosevelt 
Hotel and· the Jllllg Hotel. His total indebtedness as shoMl by the record was 
more than twice the1amount he had on hand. Suppose he had.paid one creditor 
in full, could he then be convicted of dishonorably failing to pay the other? 
Such a conclusion would in effect make it a military' offense to pennit your 
liabilities to exceed your .assets. Then again, if he used the money to pay 
this or his other debts how coul.d he be reasonably expected to get along un-, 
til the next, pay day? The Officers' Mess was now on a cash basis•. $32 is 
little enough to live on for one month. The commanding officer's imposition 
of the fine_ rea~ put it beyond the power of the. accused to. take C87re of 
his obligations. To.have rendered himself penniless by parting with the $32 
under the circumstances would have been improvident and made the accused a 
burden on his fellow officers. Certainly his retention of this small fund 
l'dlich apparently had to last him for a month could not be considered dis
honorable. The conviction on this Specification can not therefore be sus
tained. 

In connecti~n with the other obli6ation payable to th~ Jung Hotel the 
prosecution showed that the accused was never in any posit~$n to pay this 
obligation because he was in confinement from a short time" after the obli
gation was incurred and had no funds with which to pay the de.:':>t until 3 June 
1943 and then did not have sufficient funds with ·vmich to pay all of his 
debts. There was no evidence of any dishonorable conduct with respect to 
this oblibation. The obligation was paid in full on 11 June 1943. Notwith
s~nding the plea of guilty to these Specifications the court., after having 
heard the evidence 'Which clearly showed that the accused was not f;Uilty, 
should have directed a plea. of not guilty to be entered as it did with re
spect to the other two Specifications.under this Charge (M.C.M. paf. 70 page
54). ~ 

With reference to the remaining Specifications under Charge III the 
court properly directed a plea of not guilty. In doing so., it cast the 1'ull 
burden upon the prosecution to _prove all of the elements of the charr;es . 
beyond reasonal)le doubt. The onl,y evidence in support of these Specifications ·· 
was contained in the stipulation (Ex. ~) and the test:imoey of the accused•. 
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~e stipulation showed that the accused did issu~ the two checks in ~~Jtion 
to the .t,,osevelt Hotel totalling $25 on the dates specified in the charge 
and received $25 in cash. It showed that he had no account at the bank up
on 'Which the checks were drawn. It also showed that the two checks were 
made good by the accused's father on 11 June 1943. Accord.inc. to.the accused's 

. testimony; there was no intent· to defraud. He stated that he had an arrange
ment with the bank'whereby under such circumstances his checks would be taken 
care of by his father at li'ranklin, Kentucky. He stated further t.l]at he 
had written a letter to his father regarding these checks b~t that the checks 
had been presented and dishonored before the letter reached his father and 
the bank officials neglected to notify the father. The fact that the father 
has ma.de prompt payment of the checks direct to the hote"l corroborates this 
statement.· Havin6 failed to prove the intent to defraud the findinbs of 
&Ui].ty of these Specifications can not be_. sustained. · 

. . 
· ·. 7. The record sho11"13 the accused to be .32 years of age. H5' .enlisted 

4 Jnne 1941 and served as an enlisted man until 9 October 1942 when he was 
commissioned from an officer candidate school as second lieutenant, coast 
Artillery and assigned to the 28th Battalion. 

8. The court was legally constituted. No errors injuriously affecting 
the substantial rights of the accused were canmitted during.the trial. In 
the opinion of the -Board of lleview the record of -trial_ is not legally suffi
cient to sustain the findings of guilty of Charge II and the Specification 
thereunder (willful disobedience of a lawful command), of Specifications l 
and 2 of Charge Ill (dishonorable failure to pay debts)., and Specifications 
3 and 4 of Charge III (issuing · · worthless checks with intent to defraud) 
and of Charge III. In the opinion of the Board of Review the record of 
trial is legally sufficient to supr;0rt, findings of guilty of Charge I and 
1~ Specifi:cation (absent without leave 4 June to ? June 194.3), a finding of 
guilty of the lesser included offense of a failure to comply with a lawf\1.l 
command in violation of the 96th Article of War under Charge II and its 
Specification., and to support the sentence, and to warrant confirmation 
thereof. A. sentence of dismissal and confinement at hard labor for .five 
years is authorized upon~·conviction of violation of Article of war 61 and 

Article of war 96. }/~~ 

1~~~~~~-\"'~-+-,-~~~~~-' Judse Advocate 

• 
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let Ind. 

War Depll'tmant, J.A.G.O.') O AUG 1943 - To the Secretary of War. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinicn of the Boa.rd of Review in the case of 
Second Lieutenant Williams. Kohlhepp (0-1044866), C.A.C. 

2. I concur in the opinion -of the Board of Review that the 
record of trial is not legally sufficient to support the findings 
of guilty of Charge III am its Specifications (d.ishcnorable failure 
to pay debts an:l issuing worthless checks with intent to defraud), 
legally sufficient to support only so much of the findings of guilty 
of Charge II and its Specification (willful disobedience of a lawful 
command of his superior officer) as involve a finding of guilty of 
the lesser included offense of failure to obey a lawful command of 
his superior officer, in violation of Article of War 96, legally suffi
cient to support the findings of guilty of Charge I and its Specifica
tion (AWOL 4 June 1943 to 7 June 1943), and the sentence and to warrant 
confirmation thereof. I reconunend that the findings of guilty of 
Charge III and its Specifications be disapproved and that cnly so much_ 
of the findings of guilty of Charge II and its Specification as involve 
a finding of guilty of the lesser included offense of failure to obey 
a lawful command of his superior officer in violation of Article of 
war 96 be approved. I further recommend that the sentence to dismissal 
be confirmed, but in view of the disapproval of the findings set forth 
above, that the confinement be remitted and the sentence as thus modi
fied be carried into execution. 

3. I.nclosed are a draft of a letter for your signature, transmit
ting the record to the President for his action, and a form of Executive 
action designed to carry into effect the recommendations hereinabove 
ma.de, should such action meet with approval. 

M3ron c. Cramer, 
Mljor General, 

The Judge A9vocate General. 

3 Incls. 
1 - Record of trial 
2 - Dft. ltr. for sig. s/N 
3 - Form of action 

(Findin~s di~approved in PsJ.rt in accordance with :recommenaa1;ion of
The Juage Actvocate General. Sentence con1·1rmed bUt confinement 
remitted. G.C.M.O. 294, 2 Oct 1943) 
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SPJGK 
CM 237145 

31. AUG 1$43 

UNITED STATES ) SECOND SERVICE COMMAND 
) .A..."ttMY SERVICE FORCES 

v. ) Trial by G.C.M •• oonTened at 
) Fort Jay. New York. 4. s. 7 

Private First Clan JOHN ) June 1943. Dishonorable dis
C. PHILLIPS (31047382). ) charge and confinement for 
Company A. 372nd Infantry ) life. Penitentiary. 

ru;v:E.'Vf by the BOARD OF REVIE'N 
LYON. HILL and AJJ)RE\1:·s • J ....dbe Advooates 

1. The reoord of trial in the oe.se of the soldier named above bas 
been examined by the Board'of Review and the Boa.rd aubmita this. its 
opinion, to The Judge Advocate General. 

2. Aooused 1r&a tried upon the following Charge and Speoifioation2 

CHA.RGE2 Violation of the 92nd Article of War. 

Specifioationi In that Private First Class John c. Phillips. 
Company A, 372nd Infantry. did at 55th Street between 
10th ATenue and 11th ATenue. New York. Naw York. on or 
about.Ma.y 3, 1943. with ma.lice a.forethought, willfully. 
deliberately. feloniously, unlawfully, and wi~h premedita
tion kill one PriTate Clisby Blackshear, Company A. 372nd 
Infantry, a human being. by shooting him with ~ U.S. rifle. 

He pleaded not gullty to and was found guilty of the Charge and Specifica-
tion. Evidence of two previous convictions. each for violation of the 61st 
A.rtiole of War, was introduoed. He We.ll sentenced to dishonorable discharge. 
forfeiture of all pay and allowances due or to become due and confinement at 
hard labor for the term of his natural life. The reviewing authority approved 
the sentence, designated the United States Penitentiary. Lewisburg, Pennaylvania, 
a.e the place of confinement. and forwarded the record of trial for action Wlder 
Article of War 6~. 

3. The prosecution offered evidence to show tha.t accused and Private 
Clisby Blackshear, the deceased. were both members of Compa.zzy A. 372nd 
Infantry, stat:!.~l.!.:.:d at 550 West 56th Street. New York City. on and prior to 
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3 May 1943 (R. 19. 20, 21. 22. 39). In July. 1942, accused married Mrs. 
Ehily Bryant Phillips. 325 Lenox Avenue. New York City (R. 89• 92). 
Mrs. Phillips, prior to her marriage to &caused, had lived in New York 
City for three years. Before that she resided in SaT&Dna.h,' Georgia. 
where she had known Blackshear, the deceased. After l4rs. Phillips ca.me 
to New York. she saw Blackshear "on and off" in the early part of 1942. 
In April, 1942, Blackshear introduoed her to accused at the organisation'• 
dayroom on Powell Street. Brooklyn. where it was then quartered. The 
marriage occurred as stated (R. 90-92). After the :marriage. according to 
Mrs. Phillipa, aoouaed viaited her from time to time at her mother's, where 
she lived. Blackshear also ca.me to visit her family (R. 92, 96). About 
three months prior.to 3 May 1943. accused visited his wife. He had a swol
len jaw. Asked by her ,u to what waa wrong. he replied that Cliaby 
Blackshear had hit him. He told his wife, "I am going to kill him if that 
is the last thing I do". At that time he questioned hia wife as to why. 
Blackshear visited the hou.ee. Aocused said. "Don't let him come here any
more". Mrs. Phillips told her husband that Blackshear came there to see 
her family and not to see her (R. 96). A ff1Vr weeks prior to 3 May 1943, 
accused came to see his wife. in a drunken condition. "He came in fighting 
and arguing". He punched Mrs. Phillips in the face and stoma.oh. At that 
time she decided to leave him. On 30 April 1943, ,accused told his wife that 
he had Ine.rried when he was 17 years of age. She upbraided him for having 
oonoealed the faot and asked him to take his clothes and leave. Divorce was 
mentioned at that time. Accused said that his wife "had waited four months
and••• could wait another four months until he got a divoroe" (R. 96-S8). 
On 2 ~y 1943 (Sunday)• Mrs. Phillipa went to the company's qua.rte rs on 
West $6th Street and had an argument with accused. Accused struck his wife. 
Blackshear came down and said, "You oa.n't hit her. •••I will knock your 
damn head off if you hit her." .Accused wanted to know what Blackshear "had 
to do with it anyway11 

• Accused "said for Blackshear to keep out of it. • • • 
I will get you yet. 11 Accused went upstairs and came down with a rifle. 
Blackshear ran up with a "long" knife and swung at accused. Corporal A. J. · 
Cooper, Company A, 372nd Infantry, and some other men took the rifie away 
from accused before he got· to Blackshear or Mrs. Phillipa (R. 100, 125, 
131. 264, 268, 270). There was no &lllllunition in the rifle (R. 266). During 
that incident, Captain William M. Bridgeford, commanding officer of the 
company of whieh accused and Blackshear were members, told Corporal Cooper 
to bring accused, his wife and Blackshear to him (R. 257, 263). Aooused 
and his wife had a talk with the capta.1-n (R. 102). Then they went downatair• 
and talked. A.oouaed wanted to divorce his first wife and remarry Mrs. Emily 
B. Phillips. She (Mrs. Phillips) said "No" to this •. Accused said, 0 Aa soon 
as you leave, I am going upstairs and kill Blackshear if it ia the last 
thing I do. •••I know that you are •till loving him. I am going to kill 
him if it the la.at thing I ever do" (R~ 102). 

·Mrs.Phillips testified that on 3 May 1943 (Monday) sh• talked to 
aoouaed on the phone. He asked her to bring his ahoea and identification 
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tags to him. {R. 103). She ata'ted that •he then telephoned Blackshear 

. a.nd •a.id, "I am. comi.ng onr to bring Phillips' shoes and would. he pleaae 
be around becf.uae I wu a.fra.id that he might hann me· for what happened 
that Sunday" (R. 103). The quarters ot Compa.cy A occupy the building 
which extends between 66th and 65th Streets, with an entr&noe on eaoh 
atreet (R. 8, 22, 23, 53J Ex. 5). Mr•• Phillipa went to the 56th Street 
entranoe ot the building located on the north aide of the atreet, .arriving 
then about 9100 p.m. She met Bla.ckahea.r there {R. 103, 104, 346). After 
some conTeraation, Blackshear asked her to go over to a truck on the south 
side ot the street. Both got in the cab of the truck (R. 106) and rem&ined 
there until accused appeared (R. 106, 115) • 

• 
At about 10100 p.m., the same night, Private H. A. Conover, at that 

time a sergeant, Company A, 372nd .Infantry, discovered that Prin.te Marion, 
a sentry on ~d duty at post No. 7 wu drunk. Private ConoTer advised 
the sergeant ot the guard of this faot. Aoouae~ wu present and said that 
he would take the post for Private Ma.ri.on (R. 53-56). After stating that 
he would take post No. 7 for Printe Marion, a.ocuaed asked Private Cono-r,r 
tor lla.rion'• rifle. Instead, Conover gave aooused hi• own rifle, No. 79642 
(R. 57, 68J Ex. 6). That was about ten minutes be.fore Conover "he~rd the 
shot" (R. 181). Accused then asked tor umxunition tor the ri.fle. ConoTer 
said he had none (R. 58). Accwied th•n went to Printe c. R. Johnson, 
Company A. 372nd. Infantry. on the aecond floor and told him that "Sergeant 
Smith" lwi told him (acouaed) to get aJ!1Tdlmition from Johnson because he 
(accused) wu going to tt.ke Marion' a place. Prin.te Johnaon thsreupon gave 
a.ocuaed one clip, containing cartridges (R. 67-69). 

Sergeant Milton Smith, Compa.ey A, 372nd Int'antry, was urgeant ot 
the gua.rd on the evening ot 3 May 1943 (R. 240, 261). On examination by 
the oourt, he stated that he had a.uthoriud aooU5ed to Nplaoe .Marion (R. 243). 
1'hi• wu about ._ halt hour or torty-five minutes baton the n.:ocident oo- · 
ourred". Sergeant Smith did not give accused any ammunition.that night or 
tell ha. to get •mnimition trom Johnson (R. 244). 

After aecuri~ the ammunition from Johnson and on lea.Ting the buildi.Jlg 
to talce Marion's place·on.po1t No. 7, aocu.aed departed from tr.e 56th Street 
e.ntranoe to the building at poat No. -i and instead of turning right, the 
direction toward post No. 7, he turned lett towa.r4. the truck in which 
Blaolcahear and Mrs. Phillipa 1rare seated (R. 136-137, 159). Blackshear and 
Mrs" Phillips ha.d ·been in the truck abo\1'\ an hour, or "until the accident" 
oocurrod (R. 115), when Mrs. Phillip• saw aoowied on the aiden.llc inth a 
rifle in hi• hands. She said to Blackahe&r, "Oh, Bubber, there 1a Phillip•"• 
Bla.okahear turned around and said., "Wait a minute, Phil J W&it a lllinute, Phil". 
Aocuaed aaido-"No,· come out. Don't run. I will blow your brains out". She· 
got out ot the t~ok, ran aoroas the •treet "by the poat" (sentry post No. 4) 
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and heard two shots. Aoouaed was followin.g her with the rifle. She saw 
some soldiers and said, "Please don't let him shoot". Mrs. Phillips 
testified further that a soldier came up and took Phillips inside. She 
then went back to the truok a.lone. No one was there so she went baok to 
the post where she saw two soldiers whom she took with her back to the 
truok. She opened the door. Blaokshea.r was sitting with hi• head on 
the steering wheel. The soldiers took him outsi~e and la.id him on the 
sidewa.lk (R. 106. 109. 132). The shooting ooourred a.bout 10130 o'clock. 

Fi~st Lieutenant R. s. Randall. Medical ~orps. medio&.l. officer a.saigned 
to the station at 550 West 56th Street, New York City. was c&.l.led to the 
scene of the shooting and arrived there shortly a.rte~ 10130 p.m. A group of 
men were standing around e.nd Bla.okahea.r was lying on his baok in a 11tter on 
the south side ot 56th Street. He stated that he pronounced Blaokshea.r dead 
at 10:48 o'clock: as the resqlt of "a gun.shot wound of the upper thorax on the 
right side" (R. 18-20). An autopsy performed 4 May 1943 showed death to haTe 
been caused by a gun shot (R. 233-234). 

It was developed by the proseoution that Private Simon Dickerson. 
Company A, 372nd Infantry. 1ras on duty at post No. 4 (65th Street entrance 
to the building) between 8130 and 10&30 p.m. on 3 May 1943. Private Gilmore 
T&llie of the same oompany wa.s there w1 th him. At about 10115 p.m. accused 
a.bout to leave the building ca.me to the post, with a rifle. Acoused was not 
in a hurry and was not excited. He said he was going to relieve Marion. A 
short time after that Private Dickerson heard a couple of shots. He ran to 
the street. Mrs. Phillips was running across the street and accused was 
behind her with a. rifle in his hand. Dickerson grabbed the rifle and Tallie 
grabbed aoou.sed. The rifle was warm (R. 155. 158. 160). 

Private Tallie testified the.~ when he saw accused running behind the 
woman he asked, "'iihat's wrong?" Accused said, "The man went with my wife." 
Tallie asked him whether he had shot ai:wbody. Accused said. "No. I shot 
up in the air 11 (R. 162, 164). 

Sergeant August Thomas. Company A. 372nd Infantry. saw accused a.t 
about 10150 p.m. that evening. The aco~sed was placed in his custody. 
Sergeant Thoma.a asked the accused wha.~ was the matter but received no reply. 
Acoordin& to Sergeant Thomas accused was sober and did not aot as if he •ere 
excited (R. 172-174). . 

Technician Fifth Grade James A. Carter of the same organization. saw 
aoouaed a~ about 10145 p.m. on the night of 3 May 1943. He notioed a com
motion in the orderly room and happened to see accused sitting in·a. chair. 
He asked accused what happened and accused replied, "I shot Clisby a.bout my 
wife" (R. 175, 176). 

http:sidewa.lk
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Sergeant Isa.a.o ,i. Carr, Company A. 372nd Infantry. went o-. ,r to i:;he 
truck where Blackshear was shoi:; ai:; about 10:30 o'olock tha~ evening. 
"Right down by the truck, against the ourb" • he found an empty cartridge 
(R. 186, 188). Sergeant Carr took this cartridge over to First Lieutenant 
Heginald \"latkins. 372nd Infantry (R. l!:15. 199). Lieu-:;ena.nt Watkins was on 
the street standing near the truck immediately after the shooting and an
other empty shell was handed to him (R. 1~8). Subsequently. Henry F. 
Butts, Sergeant, oity police department of the city of New York. examined 
the rifle used by accused that evening and the empty shells found on the 
soene of the shooting. as stated. for the purpose of determining whether 
those shells had been fired from that rifle. Sergeant Butts establisned. 
and had been in cha.rec of, the Ballistic Bureau, in the city of New York. 
since 1930. He had testified as an expert in such matters for 25 years. 
As a result of his examination he forned the opinion that the empty shells 
had been fired in that rif'le (R. 57. 58. 200. 204. 206. 208, 212, 213, 
214-220; Ex. 6). 

4~ For the defense Sergeant Milton Smith, Company A, 372nd Infantry 
(R. 241), testified that he was serGeant of the guard on the evening of 3 
M'a.y 1943 and that he gave accused permission to replace Private Marion on 
guard duty (R. 243). He stated that accused volunteered to take the post 
and that this occurred about one-half hour or forty-five minutes before the 
"accident" (R. 243. 245, 247). · 

Captain Bridgeford was recalled as a witness for the defense and stated 
that between 4:30 and 5:30 p.m., 2 May 1943, he sent for accused and his 
wife. Ble.ok&hear was also present. Witness stated that he told Blackshear 
not to interfere in arguments between accused and Mrs. Phillips; that they 
did not oonoern him and that 11he had a wife of his own'' (R. 258 ). Aooused 
at this interview asked what business Blackshear had interfering with him 
(R. 260). Blackshear appeared to·be e.ngry (R. 261). The captain told ao
cused that if his wife ?ranted to go around with someone else, accused could 
not stop it, that he should attempt to straighten it out with her (R. 262). 
Accused told the captain that Blackshear would not behave himself (R. 262). 

Corporal Cooper was recalled as a witness. He testified that on Sunday, 
2 ?lay 1943, • Captain Bridgeford told him to bring accused, his wife and 
Blackshear to the captain (R. 263). Thie took place about 5:30 o'clock in 
the afternoon (R. 270). Corporal Cooper went upstairs and met accused coming 
out of the doorway on the fifth floor. Accused passed him. He followed 
accused downstairs and then he and some'other men took a rifle away from ac
cused. Blackshear ran upstairs with a long kni·fe and leaped at accused and 
swung at him. The' blade of the knife was open (h.. 264-270). There was no 
ammunition in the rifle taken from accused (R. 266). This witness kni-ivr 
about the argument between Blackshear, accused and the latter's wife. 
Blackshear said to accused, "I will knock your dar.m head off if you hit 
her" (R. 268). 
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Sergeant John Siville, 372nd Infantry. corroborated Corporal Cooper 
in his testimony as to Blackshear' s attack on accused o..nd. also testified 
that he did not.see a.Qeused make any threatening motions toward Bla~shear 
(R.272:..275). 

After having been advised of his rie;hts, accused ma.de e.n unsworn state
ment through defense counsel. He said that after his marriage to Emily 
.Phillips in July 1942, everything was going all right until·5 or 6 months 
before when Blackshear came to his home one night while he was in bed a.nd 
he heard him talking with his wife in the kitchen. Soon afterwards "the 
boys" began to talk about Blackshear going with hia wife. Again, at home 
one night, he woke up and found Blackshear there. He remonstrated with 
hia wife and she said it would not happen again. His wife would oome to 
see him at the station a.nd would leave with Blackshear. On the afternoon 
of 2 May 1943 his wife came down to see him. They had an argument a.nd 
Blackshear interfered. On Monday afternoon, his wife called up a.nd said 
that she was coming down to see him. He told her to bring down his shoes 
and identification tags. She said she would arrive about 8 o'clock. At 
9 o'clock she had not arrived. He heard some discussion about Private 
Marion being intoxicated on post and he said he would take Marion's pvst 
because he knew Marion's sister Tery well. Accused's own rifle had been 
sent to ordnance inspection so he borrowed a rifle fran Sergeant Conover. 
At that time he did not know anything about his wife and Blackshear being 
there. He thought he would circle a.rowxl the building and go out to 
A'arion's post. He heard a noise and stopped. He went across the street 
to see what it was. He saw Blackshear and his wife and asked her to come 
out to talk to him. Blackshear aa.ida "Hell, you don't have to oome out", 
and accused fired a shot in the air. He remembered nothing else (R.278-282). 

5. It is umieoesaary to summarize the eTidence. The story of the 
crime as related by the witnesses for the prosecution stands unoontradioted 
by the defense in any ma.terial ~etail. 

The fact of deceased's death and the fa.ct that hia death was caused by 
-=- gunshot wound wl:l.8 shown by expert testimony. There can be no doubt that 
it was accused that fired the shot which killed Blackshear. The wife tes
tified to this. In addition Corporal Cooper testified that he saw a.caused 
standinb by the truck, on the spot iri which the gun was fired. others saw 
accused run from tha.t direction. Accused wa.s shown to ha.Te been armed be
fore the shooting and the rifle taken from him immediateiy thereafter was 
still we.rm. Empty shells found a.t the scene were proven to h.a.ve been fired 
by. the gun which accused carried. The accused admitted firing the rifle. 

Deliberation and premeditation, a.s essential elements of the charge of 
murder, could have been found by the court from the threats of accused and 
the hatred borne by him for his Tiotim. Aooused and Blackshear had been 
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unfriendly f'or some months. Within a. reoent period thia feeling had grown 
to intense bitterness. Its quality is best revealed by the inoident of the 
night prior to the fatal shooting when the two ru.ahed at each other, the 
accused armed with a rifle a.nd Bl&okshea.r holding a knife. · The fact of' 
this enmity does not depend solely on the testimony of accused's wife, who 
admittedly was alienated from her huaband a.nd undoubtedly in love·nth the 
deceased e.nd he with her. Convincing proof of this d&lllaging fact which had 
a part on the question of' premeditation 11 found in the testilnony·or others 
and in the statement of acousei hinself. The open violence between accused 
&nd Blackshear which occurred the preceding day was testi~ied to by Corporal 
Cooper a.nd Captain Bridgeford. The testimony of others as to the feud be
tween the two gives credibility to that important part of' Mrs. Phillips' 
testimony wherein she related that on two oocasiona accused threatened 
Blaokshear's. life. 

The threats of accused to take "Blackshear's" life support the element 
of intent. The conduct of aooused on the evening in question showed prf
mditation and unlawful intent. Accused "YOlunteered to act as a. substitute 
sentry. Thia was 8ignificant. A8 a sentry, acouaed would be armed with a 
rifle a.nd ammunition. He would be on the street prepared a.nd ready to 
"hunt down" Blackshear whom he expeote~ to find with his wife at that time. 
His wife he..d told him that she would be there between 8 or 9 o'clock but at 
that time, nearly 10 p.m., she had not called for him. In the mind of ac
cused she had already arrived a.nd we.a "trystingu with Blackshear in the 
'Vicinity, probably in a truck. That accused so armed himself with a mur
derous intent is shown by the fact that when he left the building, instead 
of turning right a.nd goinc; to hia post, he turned le.ft and hastened to the 
truck where he found a.nd shot Blackshear. All of this showed purpose and 
unlawful intent to take the life. 

The killing we.a unlawful. Accused's suspicion of Blackshear'• relationa 
with his wife, even though true, did not justify the killing or reduce. the 
degree of the offense. The record shows no sudden provooation which could 
have reduced_ the crime to voluntaey nanslaughter. 

The court by its searching. questioning attempted to determine whether 
acouaed had in fact been advised by one of the soldiers that his wife was 
with Blackshear immediately prior to accused's going on post. Had such 
been the fact, that in itself would not necessarily have disproTed the ele
ment of premeditation. It could well have constituted a recently di1covered 
opportunity to carry into execution a premeditated killing. Furtheniore, 
"deliberation and premeditation being established, the length of time it 
existed is immaterialJ th• homicide will be murder• (Wharton's Criminal 
law, Vol. 1, Seo. 420). 

The evidence, then, was amply sufficient to lf1lrrant the court in its 
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finding that accused killed Blackshear with malioe aforethought, willfully, 
deliberately, feloniously, unlawfully and with premeditation by shooting 
him with a rifle, and in finding accused guilty as charged. 

6. Prior to introduoing Mr;. ~ly Phillips, wire of accused, as a 
witness to testify against him, the prosecution offered, and there~ re
ceived in evidence, a certified oopy of a Jll8.rriage certificate which pur• 
ported to show the marriage of accused on 16 September 1938 to one Lillian 
Mu-shall. The purpose of thia offering, and also of additional evidence 
which was ruled out by the court, was to show that Mrs. Phillips was l'lot the 
lawful wife of accused in order to qualify her as a. competent witness. The 
law member instruoted the oourt that no inference of bigamy or of any other 
offense 1"8.s to be drawn from the marriage certificate J and that a.ocuaed ri.s 
entitled to the presumption that when he was married iri 1942 to Mrs. Phillips, 
he was legally competent to marry her (R.74,75,93,95,236,237; Ex. 7). It 
may be assumed that these instructions oured any harmful effeot which 'INJ.Y 
have' occurred as a result of the reoeipt of evidence of accused's prior 
marriage. 

Individual defense oounsel' s statement that accused consented to have 
Yrs. Phillips testify against accused and her consent so to testify, ma.de 
her a. competent witnesa (pa.r. 102~, M.C.M. 1928 ). 

The court sustained the objection by the prosecution to a question 
asked of Captain Bridgeford a.a to the character of Blackshear, the deceased 
(R.255,256). Evidence of the deceased's character is admissible in a homicide 
case inTolving a olaim of self-defense. It is inadmissible when the evidence 
shows no basis for a claim of self-defense (Andersen v. United States, 170 
U.S. 481, 504-509J I Vligmore on Evidenoe, 3rd F.d., Seo. 63; Ibid., Vol. 2, 
sec. 246). In this case, all the evidence, including the unsworn statement 
of acoused IM.de through defense counsel, negatiTed the idea of self-defense. 
Therefore, the exclusion of evidence as to.deceased's character was proper. 

7. Accused was ~7 years of age at the time of the trial. He. enlisted 
15 April '1941. There was no prior service. 

8. The oourt was legally constituted and had jurisdiction of the person 
and the offense. No errors injuriously affecting the substantial rights of 
the accused were oommitted during the trial. In the opinion of the Board of 
Review the record of trial is legally sufficient to support the findings and 
the sentenoe. A sentenoe either of death or of imprisonment for life is man
datory upon conviction of murder in violation of Article of Wa.r 92. Confine
ment in a penitentiary is authorized by Article of War 42 for the offense of 
murder, recognized as an offense of a civil nature and so punishable ·by peni
tentiary confinement by aeotions 273 and 275, Criminal Code of tho Unit~d 
States (18 u.s.c. 452, 454). 
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In the Office of The Judge Advocate General 
Washington,D.C. (289) 

,n.\JG 1943SPJGH 
CM 237173 

U N I T E D S T A T E S ) 92ND INFANTRY DIVISICN 
) 

v. ) Trial by G.C.M., convened 
) at Fort Huachuca, Arizona, 

Second Lieutenant ARCHlE ) 9 June 1943. Dismissal, 
H. HA..'l.RIS (0-1301137), In ) total forfeitures, and con
fantry. ) finement for one (1) year. 

OPINION of the BOARD OF REVIEW 
HILL, DRIVER and LOITEPJWS, Judge Advocates 

l. The Board of Review has examined the record 'of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge.Advocate General. 

~. The accused was tried upon the following Charges and Specifi
cations: 

CHARGE I: Violation of the 63rd Article of War. 

Specification 1. In that Second Lieutenant Archie H. Harris, . 
371st Infantry, did, at Fort Huachuca, Arizona, on or 
about May 17, 1943, behave himself with disrespect to,rards 
First Lieutenant Willard B. Brooks, 365th Infantry, his · 
superior officer, by stating in his presence, while said 
First Lieutenant Willard B. Brooks was taking notes, •rs 
that son of a bitch taking notes again?•, or words to 
that effect. 

Specification 2. In that Second Lieutenant Archie H. Harris, 
371st Infantry, did, at Fort Huachuca, Arizona, on or 
about May 18, 1943, 1:>ehave himself with disrespect towards 
First Lieutenant James J. Shea, 598th Field Artillery 
Battalion, his superior officer, by saying to him, 'You 
are a cock-sucker, and still another~ a mother fucker and 
a chicken shit First Lieutenant,• or words to that effect. 

Specification 3. · (Finding of Not Guilty). 
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CHARGE ll1 Violation o:f the ~9th Article of War. · 

Specification la (Finding of Not Guilty). 

Specification 21 In that Secood Lieutenant Archie H. Harris, 
371st Infantry, having been duly placed in arrest at 
F'ort Huachuca, Arizona, did, at Fort Huachuca, Arizona, 

· on or about May 24, 1943, break his said arrest before 
he was a,et at liberty by proper authority. 

ADDITIONAL CHARGE I1 Violation of the 63rd Article of War. 

Specification 11 In that' 2nd Lt Archie H. Harris, Jnst 
Infantry did, at Fort Huachuca, Arizona, on or about 26 
Yay 43, at 06.54 o•clock, behave ll'ith disrespect ta,rards 
:Major w. R. Gunby, his superior officer, who was then in 
the execution of his office, in that he, the said 2nd Lt 
Archie H. Harris, did say, when ordered to return to 
arrest in his roan, •All ri.8ht, bastard, • i'ollowed by the 
statement, •I ll'ish you would hit me,• in,a provocative 
and contemptuous tone and manner. 

. . 
Specification 2:· In that 2nd Lt Archie H. Harris, Jnst In

fantry, did, at Fort Huachuca, Arizona, on or ~bout 2.5 
Mq 43, behave with disrespect ta1ra.rds let Lt James J. 
Shea, his superior officer, who was then in the execution 
of his office, in that he, the said 2nd Lt Archie H. 
Ha?Tis, did say, 1Stay out of here or I will kick your 
ass,• or words to that ef.t'ect, as the said 1st Lt James 
J. Shea le.ft the said 2nd Lt Archie H. Harris' s quarters, 
where he had gone to make an inspection, about 205.5 
o•clock. · 

ADDITIONAL CHARGE II: {Finding of Not Guilty). 

He pleaded not guilty to all Charges and Specifications, and was found 
not guilty of Specification 3, Charge I, Specification l, Charge II, 
and Additional Charge II and the Specification thereunder, and guilty 
of all other Charges and Specifications. He was sentenced to be dis
missed the service, to forfeit all pay and allon.nces due or to become 
due, and to be confined ·at hard labor for one year. The renewing au
thority approved the sentence and fonra?'9.ed -the record of trial .t'or 
action under the 48th .Arliicle of War. 
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.3. The evidence for the prosecution upon the Specifications 
of which the accused was fo'Ulld guilty, 

a. Specification 1, Charge Ii .On 17 May 194.3, the 92nd 
Division Officers' School of Application and Proficiency began at 
Fort Huachuca, Arizona, in order that officers through application 
might demonstrate their proficiency. Accused was a student officer 
in the school. On that night First Lieutenant Willard B. Brooks was 
in charge or a march which started about S p.m. and l.a!ted two and a 
half days and nights. The march continued up a canyon after dark and 
at about 10,.30 p.m. the students were fired on by an assimilated 
enemy. The accused was in an advance party of four or five man, and 
made little if any response to the firing. Lieutenant Brooks had been 
instructed by Major William R. Gunby, executive officer of the school, 
to check the names of studmts who did not show any acM,on when fired 
upon, and in performing this duty- he came upon the accused, 1'ho looked 
up, saw LieutEll&lt Brooks 1dth a pencil and paper, and remar~ d "Is 
that son of a bitch taking names again•. At the 1;1me Lieutenant Brooks 
was 'Within five or siJc feet of accused, it was light enough to see, and 
he knew the voice of' accused. Another officer waa taking names at tla 
end of the column, but Lieutenant Brooks knew the accused was referring 
to him (Lieutenant Brooks), because he was the only man taking notes 
within 100 yarps. There was excellent light f'raa the moon that night 
(R. 6-7, 91 12, 15, 21-24, .32-.33, 44-45, 48, SO). 

b. Specification 2, Charge Ii On the next night, 18 :May, at 
about 6:JO, af'ter marching all day, the column split up and the rear end 
of the column fell out under Ql"ders o£ the platoon leader. First 
Lieutenant James J. Shea, one of the tactical o.Uicers, a!ter cont'•XTing 
lfi.th the platoon leader, tried to get the rear part back on the road to 
bring the column together so the men could eat and spend the night to
gether. The men did not respond quickly and Lieutenant Shea went around 
taking nBmes. As he passed accused, whose name he took, the accused · 
said "is that cock-sucker taking names again• or words to that eff'eC't. 
Lieutenant Shea asked him what he said and accused replied ",'ou a.re a 
cock-sucker, and another and another, and a mother f'uckEll" and a chicken 
shit First Lieutensnt• (R. 48-51, 54). 

· =.• Specification 2, Charge II I On 22 :Mq 194.3, Lieutenant 
Colonel Duncan Hallock, commandant of the school, ordered the accused 
into &?Test and personally informed the ·accused of' that fact. Under in
structions of Colonel Hallock, M:ajor Gunby confirmed the arrest and its 
terms by', letter to accused (Ex. A). The terms of' arrest were that accused 
should not leave his roan except for meals at ·the prescribed time and 
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• place, medical attention, or to visit the latrine, and that on leartng 
his room he shou1d leave a note on his pillow stating time of de
parture, where he had gone, and time he would be back. en 24 M~ 
Lieutenant Brooka, whose dutT it wu to chack on men in arrest in 
quarters, heard loud voices "d~ the hall" during drill hours,, 
identified cne of the voices as that of accused, went to the room o! 
accused, saw no one there, etarted back up the hall of_ the- barracks, 
and encountered accused coming out of the roour ~ "Lieutenant · 
Hawkins". He asked accused ,mat was going Ollt · and accused started to 
his roan and rmnarked "You aren't going to catch me breaking restrict
ions•. Lieutenant Brooks did not search for a note because accused 
only had authority to be absent from his room "!or two pm-poses, one 
of which was not to visit anybody else•, and he did not search the 
latrine (R. 7-9, 13-15, 22, 24-26, 30, 33-36).. . 

d. Specification 1, Additional Charge I, Cn 2$ Mq--the 
li:aits oi'-aITest of accused were amended to include all duty nonaa.l.ly 
required and he was directed to attend all classes and formations, by' 
letter signed by' Major Gunb7 (Ex. B). en 26 Mq about 6:$0 a.m. Major 

. Gunby, who was 1n his ofi'ice at the tim, beard voices in the hall 
"where they were living•, including that of accused. l!ajor Gunby 
approached the accuse~ and another officer and directed them to go to 
their rooms. Accused replied 11Are 1f8 on duty or aren't we? The 
schedule started at six o•clock, lfh7 don•t you :make \lP, ;your mind?• 
When Major Gunby again ordered him to go to his room, accused said
•sure•, •All rightn or 110.1:.•, and as he turned around to go to his 
rocsn, added "Bastard". As accused went down the hall he turned sud
denly and said "I wish you would hit me•. At the time of the incident 
·the accused was standing near the bulletin board, but not. reading it. 
:Major Gunby cmsidered the tone 01' Toice of accused very abusive. 
ReveilJ.e was at 6 a.m., classes began at 7a30 a.m., and the schedule 
was posted m the bulletin board _(R. 36-37, 1'1-43, 56-59). 

!• Specification 2, Additional Charge Ia en 25 May Lieutenant , 
Shea, as Duty Officer, chedad on men in arrest, went to accused• s room 
and found him there. As IJ.eutenant .Shea lett the rcom, accused came 
out and said "Stay out of my rcom or I will kick your ass• (R. 50 
$2-53). ' 

4. The defense presented no testimony. The accused elected to 
remain silent. · 

5. The erldence ehows beyond any- reasonable do~t that the accused 
behaved himself with disrespect toward superior otf'icere b,- 11Bing · 
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language with referE11ce to them and in their presence aa alleged (Specs. 
land 2, Chg. I, and Specs.land 2, Add. Chg. I). 

With respect to Specification 2, Charge II, it is shown with
out; contradiction that the accused was legally placed in.arrest on 22 
Mq 1943, that b:y the teI'lDB ot the &?Test he waa required to remain in 
his room except for meals, medical attention and visits to the ~rine, 
and that on 2li May- he was found out. of his own room and leaTing the 
room of another oi'ficer. 

6. The accused i• 23 :,ears of age. The records ot the Office ot 
The Adjutant General show 'his service as !ollov11: Enlisted sern.ce since 
10 March 1941; appointed teq>0rar,r second lieutenant, J:rrq of the United 
States, ~d active dut7,. 26 November 1942. 

7. The coun was legall7 constituted. No errors injuriousq at
!ecting the substantial rights o£ the accused were camnitted during the 
trial. The Board or Review is of the opinion that the record o:t trial 
ia legal.17 sufficient to support; the findings of guilt7 and the sentence, 
and to n.rra:at ca:if1xmation of the sentence. Dismil!ll!al. is authorized 
upon conviction oi' a T.1.olation of the 63rd or 69th .Article of War• 
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1st Ind. 

War Department, J .A.G.O. ,j ~ ;.\,::~: 1943 - To the Secretary ot War. . . 

1. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Board of Review in the 
case of Second Lieutenant Archie H. Harris (0-13011J7), Infantry. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the findings of 
guilty and the sentence and to warrant confirmation of the sentence. 
Accused on four occasions behaved with disrespect toward his superior 
officer by using indecent and disrespectful language, and left his 
room on one occasion in breach of arrest. 

3 • . I ·recommend that the sentence to dismissal, total for
feitures and confinement at hard labor for one year be confirmed 
and carried into execution. 

4. The United States Disciplinary Barracks, Fort Leavenworth, 
Kansas, should be designated as the place of confinement. 

5. Inclosed herewith are the draft of a letter for the signa
ture of the Under Secretary of War transmitting the record to the 
President for his action, and a form of Executive acti~n ~arrying into 
effect the recommendation made above •. 

·Myron C. Cramer., 
Major General, 

3 Incls. The Judge Advocate General. 
Incl.1-Record of trial. 
Incl.2-Dft. ltr. for sig. 

Under Sec. of War. 
Incl.3-Form of action. 

(Sentence confirmed but confinement remitted. G.c.:w.o. 219., 4 Sep 1943) 
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UNITED STATES ) 35TH INFANTRY DIVISION 
) 

Te Trial by o.c.M., connned at 
Camp Rucker, Alaba.m&, 28 June 

Seoond Lieutenant RICHARD ) 1943. Diamiual and total for
L. HART (0-1300964), ) feitures. 
Infantry. ) 

OPINION ot the BOARD OF REVIEW 
LYOJl, HIU. and ANDREWS, Judge Ad.Tooatee. 

• 
1. The record ot trial in the case of th• officer named above ha.a 

been exam1 ned by the Board of Review- and the Board aubmi ta thia, i ta 
opinion, to The Judge Ad._vocate General. 

2. Accused wa.a tried upon the following Cha.rgea and Specifioations a 

CHARGE Ia Violation of the 93d Article of War. 

S,l)eoi.fication la In tha.t Seoond Lieutenant Richard t • .&rt, 
Anti-Tank Company, 134th Infantry, did, at Camp Rucker, 
Alab~ on or about 1 M!ly 1943 feloniously embezzle by 
fraudulently converting to his own uae money in the swn 
ot #1.00, the. property of Corpora.l Raymond Johna on, Anti~ 
Tank Company, 134th Infantry, entrusted to him by the 
ea.id Corporal. Raymond Johnaon for the purchase of War 
Savings Stampa. · -

And 36 additiona.l Speoi.fications, identical in form with 
Specification 1~ alleging in aubatance that acouaed at 
the same time and place embezzled moneys entruated to 
him in the amount•, from the principal•, and tor the . 
'purpoaea u tollon a · 

Specit.ioation 2a $3T.50 Printe James Blane War Sa.Ting• Bonda 
Specification ~• .25 Pfc Jaok Fitzgerald War SaTinge Stamp, 
Specification 4a 18.75 Corporal Rafael Guerra War Sa.Ting• Bonda 
Speci.fioation 5a 1.00 Private .Edward Nuzgoeki War SaTings Stamps 
Specification 6 a .50 Private Han.rd Swain· War Savings Stamps 
Specification 7~ 1.00 Sergeant Harvey Lents War Savings Stamps 
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Speoif'ioation 8 a iS0.00 

Speoifioation 9a 
Speoifioation lOa 
Speoit1oat1on lla 
Speoifioation 12a 
Speoifioation 13& 
Speoifioation 14a 
Speoifioation 161 

Speoif'ioation 161 
Speoifioation 171 
Speoifioation 18& 
Speoif'ioation 191 
Specifioatien 20& 
Speoifioation 21& 
Specification 22 a . 
Specifioation 231 
Speoif'ioation 241 
Specification 25& 

.Specification 261 
Specification 271 
Speoifioation 281 
Specif~o~t~on 291 

18.75 
.25 

2.60 
6.75 
1.00 
1.00 

18.75 

9.00 
1.00 
5.25 

18.75 
18.75 

7.00 
2.00 

37.50 
6.25 
4.00 
4.00 

18. 75 
18.75 

.so 
SpA~-·~oation 301 -18.75 
. .1,1;;1dfioation 31 a 
Specification 32 • 
Specificat.',on. 33 a 
Specification 34& 
SpcH'ica.tion 351 
Specification 361 
Specif1cation 371 

.25 
4.00 

75.00 
l.50 

.50 
5.00 
1.00 

Corporal Louis Kuren~ 

Pro Loui1 Tt.lken 
T/v Viotor Westerme.nn 
Sergeant Paul lbeaing 
Pro lfaurioe Bonderer 
PriTate Charles Murz 
Private Samuel Griffith 

War Savings Bonda 
and Stamps 

War Sa.'Vinga Bonda 
War Sa.villge s~ 

. War Savillga Stampe 
War· Savings St~a 
War Saving, Stuipa 
War Sa'Vinga Stampe 

Stt. Sgt Raymond Bettenhauaen War Savings 

Private Floyd Cotton 
Pfo Harry Minshall 
Private George Lovell 
Private Leo Meehan 
Private John Sul tu 
Pfo Melbern Dart, 
Corporal Cor'Vin Knutson 
Private Joseph Flym:i 
Private Oaoar .Anderson 

Bonda 
War San.ngs St8lllpl 
War Savings Stamps 
War Savings Stampe . 
lrar Sa.'Vinga Bonds 
War Savings Bondi 
War Sa.Tings Stamps 
War SaTi:c.ga Stampe 
War Sa'Vinga Bonda 
War Savings Stamps 

Private Richard IAngtord Wa.r Savinga Stamps 
Priva.te Robert Mehner War Savings Stimpa 
Private Bert Keylon War Sa'Vings BoDis 
Priva.te Arthur Hawlc.t War Savings Bonda 
Private Erwin Dlugolinak:1 War Savings Bond, 
Private Eldred. Kahler · War Savi:cga Bond• 
Private Cooper Ledbetter Wa.r Sa'Tillgs Stamp, 
Pfo Donald Parne 11 
Private Glenn Nelson 
Private Ernest Green . 
Priva.te Clifton Go1sett 
Priva.te Robert Scofield 
Pfc Jame, Long 

War Sa.vinga Stupa 
War Saving, Bondi 
War Saving• Stopa 
War SaTing1 Stamps 
War Sa.Tings Stamps 
War Sa.ving1 Stamp, 

C.HARGB Ila Violation ot the 96th Article ot War. 

Specification la In that Second Lieutenant Richard L. Hart, Anti
ta.nk Compe.:a;y, 134th Infantry, did, on or about the 15th day ot 
April 1943, wrongfully borrow money-from First Sergeant Joseph 
Pietz, Anti-ta..nlc Company, 134th .mfantry, in the sum ot t$5.00 
and. did further dishonorably tail and neglect to pay aaid indebted• 
neu, until about 23 Ju.ne 1943. 

Specitioation 2 a In that Second Lieutena.nt Richard L. Hart, Anti-tank 
Company, 134th Infantry, did, on or about the 8th day of l&ly, 1943, 
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. wrong.fully borrow money from Sergeant Ellard Born. Anti
tank Company. 134th Inf'e.ntry, in the. sl.Ull of *4<).oo and 
did further dishonorably fail -.nd ne,loot to_pay said in~ 
debtednesa. until about 23 June 1943. 

Specification 31 In that Second Lieutenant Richard L. Ha.rt. 
Anti-tank Company. 134th Infantry, did. on or about the 
29th day of .-nua.ry 1943. wropg.f'ully borrow ·money from 
First Sergeant Benjamin Miller. Company •1•. 134th Infantry, 
in the sum of il0.00 and did further dishonorably fail and 
negleot to pay said indebtedness. until a.bout 23 June 1943. 

CHARGE IIIa Violation of the 61st .Article of War. 

Specifioationa In that Second Lieutenant Riche.rd L. Hart • 
.A.nt1-t9.Ilk: Company. 134th Infantry. did• without proper 
leave, absent himself from hia station at Ca.mp Rucker, 
Alabama. from about.16 June 1943 to about 19 J\me 1943. 

Accused pleaded not guilty to Charges I and II and their respectiYe Specifica
tions and guilty to Charge III and ita Specifioation. He was found guilty 
of all Charges and Specifioations. No evidence of previoua oonvictioru, wu 
introduced. He wa.a sentenooo. to dismissal and forfeiture of all pay and 
allowances due or to beco:mlB due. The reviewing authority approved the sen
tence and forwarded the record of trial for aotion under Article of War 48. 

3. The evidence for the prosecution is as follows a 

It was stipulated between the proaeaution, the defense, and the accused 
that (a) accused waa on and prior to 1 .May 1943, Bond Officer of Antitank 
Company, 134th Infantry; ~bat on or about l May 1943, and in.his offioial 
oapacity a.a bond officer, aocJ.UJed received for oonversion into Viar Savings 
Bonds or Stamps the specific sums of money as alleged in the 37 Specifica
tiona under Charge I, (b) that the principals referred to in the Specifica
tions did not reoeive their bonds and/or stamps until on or about 25 June 
1943, and (c) that it waa possible to purchase such bonds and stamps e.t 
the Post Office. Ca.mp Rucker, Alabama. during the "usual business hours 
of the usual business d&ya ", from 1 !&ly 1943 to on or about 20 June 1943 
(R.10,11). 

First Lieute~nt Russell s. Harper, Antita.nk Company, 134th Infantry, 
the officer who signed the Charges and Specifications, stated that he 
e.sked the aooused about a week before aooused went on leave"••• if he 
was delivering the War Bonds and Stamps he had orders to deliver to the 
men in the company. • • • He [_accus ed7 said he waa and we.a handing them 
out a.a fast as he oould get to them• TR.11). The date of this inten1.ew 
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was 19 or 20 J.ay 1943 (R.14 ). Wltness stated that on the day aocused 
returned from leave (R.12) a.bout the middle of· June (R.14) he again dis• 
oussed the matter with aoouaed. Accused "was quite worked up f.Dd he 

. made the statement that he had gotten int.o a orap ga.me and lost some 
money that didn't belong to him. ••• bolld and stamp money he had ool
lected in the Comp~" (R.12). Liautenant Harper stated that on or 
about 24 June 1943 he.received frOlll aoouaed checks of the Western Union 
Telegraph Company, payable to and endorud by accused in the.total amount 
of $565, and that the proceeds of the check were applied by hi.JI. to the 
purchase of bonds and stamps tor the principals a.a set forth in the 
Specifications, Charge I (R.13.14,16). Wltness was asked upon orosa
eX8.lllination why he discussed the l!l8.tter with aocuaed on 20 MB.y, to whioh 
he replied, · · 

"There were repoi-ts ooming to me as e.cti~ executive officer 
that some of the men in the company had not received1 their 
bonds according to achedule" {R.12). 

Corporal Ra.fa.el Guerra, Private First Class lbwa.rd Swain, Sergeant 
Harvey Lentz, Corporal Louis Kurent, Private First Class Eldred Kahler, 
alld Private Glenn Nelson, all of Antitank Company, 134th Infantry, Camp 
Rucker, Alabama, each testified. Corporal Guerra. {Specification 4) 
stated that on or about 1 May 1943 he gave accused $18. 75 which was to 
be used by accused for the purchase of a War Savings Bolld. Witness 
"figured" he would get the bond the next day. About three weeks there
after he.asked accused about the bolld and accused stated that he had 
lost the money "some way or other, I don't know haw". Thi• inoident 
ooourred in the day room of Antitank Company (R.14,15). Witness did 
not get his bond until it was given to him by Lieutenant Harper on 24 
June 1943. 

Private First Class Swain (SpeQfication 6) stated that on or about 
1 May 1943 he gave aoouaed 50 cents for the purchase of a War Savings 
Stamp. He did not get his stamp until: 24 June when 1 t wa.s g1 ven to him. 
hy Lieutenant Harper (R.16). 

Sergeant Lentz (Speoification.7) stated that on or about 1 J.hy 1943 
he gave accused ¥1.00 for the purchase of War Savings Stamps and expeoted 
his stamps within a week but did not receive them until they were giTen 
to him by Lieutenant Harper, 24 June 1943 (R.17). 

Corporal K~ent (Specification 8) stated that on or about 1 May 1943 
he gave aocus ed 198. 75 for the purchase of ~r Savings Stamps and/or Bonds. 
About two weeks later accused gave the corporal a t'25 bond and explained 
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that his reason for not giving him "the rest• (i80) was that "he ju.st 
said he didn't have the money and he would give me the bond later• (R;1s). 
Witness stated that at the time of the original tra..n.saotion - l ·May 
1943, he expeoted to get the bonds as soon as aocwsed could get them 
(R.19). Corporal Kurent received the rest of his bonds from Lieutenant 
Harper, 24 June 1943 (R.19). 

Private- First Cls.ss Kahler (Specification 30) gave aooused $18.75 
on or about 1 ~ 1943 for the purchase of a $25 bond. He heard nothing 
further from accused but received his bond from Lieutenant Harper on 25 
June 1943 (R.20-21). 

Private Nelson (Speoification 33) gave accused $75 on or about 1 
IE.y 1943 for the purchase of a bond. Nelson stated that he expeoted to 
get his bond in three or four days. He spoke to accused about the bond 
in the latter part of hlay, at which time accused stated "he was out the 
other night and had a little tough luck and he would see that I got it" 
(R.22 ). Nelson reoeived his bond from Lieutenant Harper 25 June 1945 
(R.22). 

Charge II, borrowing money from enlisted men (3 Speoifications), 
in violation of Artiole of War 96. Speoifioation la On 5 Y.arch 1945, 
aooused borrowed from. First Sergeant Joseph F. Pietz, .Antitank: Company, 
134th Infantry, five dollars, and on 15 April borrowed from the sergeant 
the further. sum of j30. With referenoe to the loan of $5 which was ma.de 
at Camp San Luis Obispo, accused stated that he wanted to go to town that 
evening and that he was short of money. Nothing was said a.bout the time 
of repayment. The $30 transaction was at Camp Rucker. Accused requested 
the additional loan stating that he was expeoting a. visit from a friend 
and needed the money to pay rent on some quarters. It was understood 
that the i30 loan would be paid on or about l June 1943. However, wit
ness stated that he was on furlough l June and did not return until 16 
June and that both loans were discharged through Lieutenant Harper on 
24 June 1943 (R.23-25). 

Speoifioation 2a Sergeant Ellard F. Born. Antitank Company, 134th 
Infantry, loaned aooused $30 during the first week of J/iay and i$10 during 
the seoond week of May. In requesting the loans aooused merely stated 
that he had had a little "ha.rd luok" and that the loans would be returned 
around 30 Ma.y or 1 June. Sergeant Born stated that the loans were dis
charged through Lieutenant Harper, 24 June 1943 (R.26-27). 

Specification 3a First Sergeant Benjamin Miller, Company L, 134th 
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Infantry, ma.de a loan of $10 to aocuud t.'le latter p&rt: of January l9U, 
while travelling by train from Ojai to San u,uia Obiapo, California. AIJ
oused promised to return the money •u 100n aa we got to San Lui.a Obispo•. 
Al though witness a.aked accused tor the money on their a.rrival in San Lui• 
Obispo he did not receift a return of' the money until payment thereof' was 
ma.de by LieuteWUII; Ha.rper, 24 June 1943 (R.27-28). . · 

Char e II l S ecification , Absenoe without leave, in violation of' 
Article of ar 61. accuaed ple&ded guilty to thia Charge and Specifi-
cation (R. 9) and no evidence thereon was introduced. 

4. For the defense the accused testified that he enlisted in the 
Regulat Arm:, on 9 September 1935 a.rid that he had had continuous service 
sinoe ihat time. He participated in the defense of t.i.e Japanese attack 
a.t Pearl Hs.rbor, 7 December 1941. He returned to the continental lhi ted 
States, 1 August 1942, !'or the purpose of attending Officer Candidate 
School, Infantry School, Fort Benning, ~orgia., from which he was oommi.1-
sioned a temporary seooni lieutenant, Army of the thited States, 23 November 
1942. He waa assigned to Antita.nk Company, 134th Inf'a.ntry, 8 December 1942. 
He waa acting bond officer ·or ·that organization &t Ca.mp Rucbr., Alabama, 
on 30 April 1943, which we.a pay day. He stated that in accordance with 
a memorandum order he sat at the pay table and a.a the principals named 
in the Specifications, Charge I, were paid, he received tram them for oon
veraion into War Se.Tings Bonds or Stamps, the sums of money a.a &lleged in 
the Speoifioationa. He receind about $760 (some of it wu received from 
soldiers not referred to in the Specifica.tions ). He pla.oed about $300 in 
ama.11 bills 111 a money belt and put the balance 111 a billfold w1th &bout 

• $125 of hia own money. After uld.ng tabulations of hia collections it 
was too late in the evening to purchase any bond.a or sta.npa. He ha.d 110 

opportunity of making such purchase on the succeeding day (l May) beoauae 
•The company moved out• a.nd he was in charge ot training that day - and 
did not return to the oamp area until around 6 o'olook:. He stated that 
on that evening he nsta.rted drinking and changed cloth.ea and took a run 
into town•. He returned to camp about 10 or ll o'clock ani had been 
•drinking pretty heavily• (R.32-36). ·After returning to camp he went 
to his quarters a.nd engaged in a •crap game• with other officers, in the 

· course of which he l°*t the $525 in the billfold, but did not touoh the 
$300 which had been placed in the money belt. Accused stated that due 
to his condition he.didn't have aenae nabout me at the time• to keep 
track of the money that he wu losing•. He stated that after the g~ 
he lay down and a ff!l'ff hours later awakened t~ the re&lization of what he 
had done (R.36,38,39). Ho said that he had no intention of defrauding 
a:eyone. The $300 which was in the mone;y belt was connrted into atamps 
e.nd bond• and g1ven to other prinoipala in the company who had advanced. 

http:cloth.ea
http:Antita.nk


(301) 
• 

aone7 to him.· for this purpose. & then borrowed t125 which wu lilcewiH 
UHd.. Th• prooeeda ot hi• Ma.y' pa;r check (1176.33)., leas a part thenot 
wed in the p~em; ot eo:me bills and a further sum. retained tor liTing 
expenaea., were applied· to t.he purohue ot the stamps and boDds in be-
halt ot his prinoipala. He did not have sutf'ioient tunda to ta.lee oe.re 
ot the men named in the Speoiticat1ons·., Charge I. He stated that he ht.cl 
ade m allotment for th• purohaH ot •a bond a :month• and that it wu 
b.1• intention to oonvert his bollda into cash tor the protection of •thoH 
men•. He went on leave l June 1943 and when he arriTed he found that 
only two ot his bonds ·were at hi• home. The others were in the Finance 
Otf'ioe in Waahington., D.c. He stated that while at hollllt he :made f'ina.noial 
arrangeaent1 tor autf'ioient· tunda to aettle b.1• outstanding obliga.tions., 
and that after hie return trom leave he received a •telegra.phio money• 
order whioh he emoraed over to Lieutenant Ba.rper tor use by him in 
lalcing settlement or all aooounts oovered by the Speoifioation.s., Charf"s 
I am II (R.36-38 ). Reverting to his oondition during the •crap game 
aoouaed wu asked it he waa •ney drunk• or •slightly drunk•. Ifl.s answer 
wu., •1 would aa.y I wu pretty drunk•. When .asked i:f during tho •crap 
game• .he stopped to consider that he .was gambling with money which he 
bad oolleoted and held tor a special, purpose - he replied., •No sir J I 
juat won &nd loat• (R.39.). On croas-exa.mina.tion witness stated that 
he WU not drQ,Dlc when he went to town but that he did some drinking there. 
Jia •'ta.1ed in town four or f'ive hours and returned by bua • He wa.s a.lone. 
& reo&lled th• hour ot hi• retW"D.. Be remembered going to his room. 
Bl ha.d & bottle ot whiskey in hi.a room ud wu in the aot of taking a 
drink when he he&rd the noile ot the •orap game". It wa.s then that he 
took hia bottle and joined the game•. He remembered some ot the ott1oer1in th• gme (whoae names were not given) (R.34). He remembered with
drawing money trom. the billfold for use in the game e.Dd wa.s oonaoious. 
ot not udng tht money in the belt. He remembered that the game wa.1 
pla.yed on a table. lit stated that during "most o:f the evening• he wu 
able to tell whether he ft.I winning or losing. a, recalled. tha.t the 
CUii wt.a going •both 'Wl.19.•. . . . 

"llhlD I won I put tht money in rrq pooket and when I lost i took 
1 t out. • • • I kept pla.ying until . I didn't find a;q more monei 
in 7/r/ billfold. Then I Wint to bid.• , (R.4S-'8). · 

'With r11p1ot 'bo the Speoif1oat1ona, Charge II, the aoouud. t.d.mitted. 
borl'owiq trom 11h• enlil'bed. un the 1pecitio amount, d111gm.ted. in the 
ihl'H Speoltiot.tiona, 'but 1t1.t1d. that he houeatly int~med the Npay- , 
MZli ot tba lol.lll u4 th&t the loana nre paid trom th• proo11d1 ot the 
ohtot whioh ba hi.cl iUnled. onr to Lieut,na.n'II &.rper. & 1t1.ted that the .. 
1oua rthrrtd. 'llo ln Bpeo1tioa.t1ou l u4 2 nrt paid. within & reuom.bll 
i1M bin ih&i iht ~10 loan tz-om Sngeant !Aller (Speo1t1oa.tion 3), oon• 
ir&oie4 ln '71.n\l&ey, 1H3, had. oomplnely "111pped.1 hi• mind (R.40•41) • 
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s. A.a to Charge I and its Specifications, a recapitulation ot the 
evidence ia considered unnecessary. It is clearly shOlnl that the ac
cus'ed in his capacity a.a bond officer receiTed money from certain en
listed men or his organization in trust, tor the purchase and del1Tery 
to his principals• or War Savings Bonda and/or Stamps. i'he money wa.a 
received by. accused on 30 April 1943. It was. contemplated that the truat 
-yrould be executed aa speedily a.a possible. It 1raS stipulated that the 
bonds end stamps were available for purchase at the Poat Oftieo, Camp 
Rucker, Alabama, during the usual business hours or the usual buaineaa 
days from l ~ 1943 to on or about 20 June 1943, and tha.t the principals 
did not receive their bonds and/or at9lllPB until on or about 25 June 1943, 
when they were delivered to them by Lieutenant Harper. The accused ad
mitted receiving the money in his fiduciary capacity and stated that 
before he had had an opportunity of buying the bonds and stamps, to wit, 
on the night of l ~ 1943, he lost in a game or.dice the tunda which 
were so entrusted to him. The Manual tor Courta-lartial de.fines ea
beulement u -

••••the fraudulent appropriation or property by a person 
to whom it ha.a been entrusted or into whose hands it has law
~ly oome. (~ore v. U. s •• 160 U.S. 268.)•. 

Continuing, the lsnua.l atatesa 

•The giat ot the offense is a breach or trust. The trust 
ia one arising from some fiduciary relationship existing between 
the owner and the person converting the property, and springing 
from an agreement, expressed or implied, or arising by opera
tion ot law. • • •• (MCM, 1928, par. 149h, p. 173-174). 

" -
It will be noted that the accused ha.d admitted every element of the offense 
of embezzlement except that he fraudulently converted or appropriated the 
trust funds. Aa to. this he attempted to exculpate himself' by asserting 
that when he gambled away the money he was so drunk 'l;hat he we.a incapable 
of' entertaining a fraudulent intent. In the first place it may be stated 
that the testimony of the acoused is· wholly unsupported both aa to the 
gambling and as to his intoxication. 

"It is so well eat&blished as to require no ·citation ot a.uthority 
that a jury is not obliged to accept the testimony ot a witness 
simply because such testimony ia. not contradicted, if' in the judg
ment of the jury, in Tiew of all the circumstances in the oaae, 
such testimony is not worthy of belief. Thia rule is aa applicable 
to oourts-martial as to juries in the civil courts.• (CM 162797) 

But assuming that the court accepted as true accused' a statement that he · 
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lost the :inoney in a crap game, certainly thia uae of the fund.a in
volved malfeasance and constituted such a reckless disregard o.f his 
trust as would warrant an inference of fra.ud. tbier all the evidence 
the court may well have considered that the "orap game" was an- a.f'ter
thought~ The money was reoeived by accuaed .30 April•.When Lieutenant 
Ha.rper asked aoouaed 19 or 20 Ml.y about the bond.a, accused did not 
then say that he had {three weeks prior thereto) lost the money in 
a crap game. On the contrary he falsely stated that he .wa.a deliwring 
t}J.e bonia "aa fa.at as he could get to them". Moreover it will be re
called tl).at accuaed at no time voluntarily and trankl.7 explained to 
his principals the reuon for the delay in the delinry of their bonda. 
Ai'ter waiting three weeks Corpore.J. Kahler spoke to acouaed about his 
bond. Aoou.eed told Kahler that he had lost the money. Corporal Kurent 
gave aooUl!led $98. 75 for the purcha.ae of bonia. About two weelca later 
aoouaed deliTered a $26 bond 8.Ild told Kurent that his reason tor not 
ghing him "the rest" wu that he didn't have the money. When Prin.te 
Nelson spoke to accu,ed about his bond ($76) around the last part o:t 
~ "he /;ccua e{/ said he wu out the other night a.nd had a 11ttle 
tough luck and he would see · that I got it back". The nry fact that 
accused we.1.ted for the men to come to him and his en.she and confliot
ing statements show a oourae of conduct wholly inoonsiatent with inno
cence. Even if the oourt accepted the statement ot the aocuaed tha.t 
he lost the money gambling, the court waa justified in rejecting the 
unsupported testimony or acouaed that he was too drunk to entertain 
an intent .to defraud. From his detailed aooount of the game accused 
appears.to have been possessed of'all his faculties, except perhaps the 
faculty to win. Of oourse repayment or restitution, ai'ter the comple
tion of the crime, is no detense. The Board of Review is of the opinion 
that the evidence and the inference arising therefrom show the accused 
guilty beyond a reasonable doubt ot every element of the offeDBe ot em
bezzlement e.a alleged. in Charge I and the 37 Specifications thereunder. 

Concerning,Charge II and its Specifications. The evidence showa, 
and the accuaed admitted, that he borrowed from the enlisted men tho 
amoUIIt.a alleged in the Specification,. As to Speoirica.tione l a.Di 2 
(lo&llS from First Sergeant Pietz and Sergeant Born), since the record 
shows no false repreeentations by the accused nor a failure to pay, 
characterized by deceit, evasion, or dishonorable conduct, the court 
in its findings upon theae Specifications should have exoepted the 
words "a.nd did further dishonorably fail and neglect to pay said indebted
neaa 11 •. HoweTer, thil ollliuion on the pa.rt of the court is hannleaa be- · 
cause ·,,y the exclusion of the excepted words each Specification cha.rgea 
a wrongful borrowing in violation or Artiole of War 96, of which accused 
ia clearly guilty. A.a to the loan from Sergeant Miller· (Specification 3), 
the evidence shows that aoowsed procured the loan 29 January 1943, UJJder 
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& detini te. promise ot repa.yment upon arrival at San Lui•. Obispo. When 
&couaed failed to make payment in aooordanoe with h11 promise Sergeant 
Miller asked him for p~nt., Payment wu not made until 24 ~ 1943. 
fin months later. The eTidenoe thu, n.rranta the finding of guilty' 
of Specification s. Charge II. 

The &ocuaed pleaded guilty to Charge III and it• Speoif'ioation. 
abaenoe without le&n. 

6. The ucuaed 11 26 yea.rs of age. The reoorda in the 0ff'1oe o£ 
fh.e Adjutant General ahow tr.at he enlisted in the Regular Jnr¥ 10 September 
1955 and that he ha.a ha.d oontinuou.a nrtloe u ·an enlisted man (attain-
ing the grade •of platoon Hrgeant) until hi• graduation from the Infantry
Sohool. Fort Benning. Georgia. 25 November 1942. &t which tiJllle he wa.a 
oommiasioned a temporary- second lieutenant. Infantry-. J.nq of the tbited 
State•. In reooJllllending acouaed for Officer Ce.ndid&te School his oom
manding officer stated that his char&cter wu excellent and that a.oouaed 
"poaaesaea education&! qualifioatiopa or pr&otical experience which will 
enable him to ooaplete st.tis f&ctorily the oourae of instruction". Hi.a 
oompl.JlY oollllllt.mer. Compan;y a. 21st Infantry-. !Po 957. said of aocuaed. 

•sgt. &rt is a level-headed. oonacientioua non-commissioned. 
He ii aerioua about his duties• and on ~ ocoa.siona baa applied 
himself studiously in preparation tor new usigmnenta. He 1a 
quiet 1n -.nner. yet toroetu1.• 

Thi• officer gt.Te accused an erfioiency rating as •superior•. 

1. The court was legally constituted and had jurisdiction of the 
peraon and the subject matter. No errora injuriously a.tfeoting the aub
•tantial right• of acouaed were committed during the trial. In the 
opinion of the Board· or· R8~ew the record of trial is legally auffi cient 
to aupport the finding• and sentence and to wa.rrant confirmation thereof. 
DismiHal is authorhed upon oonTiction ot violation ot Article ot 1Jar 
93. 96 or 61. 

· ~ (, S: "'7 Judge AdTooate. 

~ :->'. 
~.......~ • Judge Advooa.te. 

(On leave) • Judge .liiTooate. 
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lat Ind. 

War·Depa.rtment, Ja.a.o., 7.,. SEP r943 - To the Secretary or War. 

1. Herewith transmitted for the action of the President a.re the 
record or tria.1 a.nd the opinion of the Board ,of Review in the cue or 
Second Lieutenant Riobe.rd L. Ha.rt _(0-1300964), Infantry.· 

2. I.oonour in the opinion of.the Boa.rd of Review that the record 
or· trial ia legally sufficient to support the filldings and aentenoe and 
to warrant confirmation thereof. I reoommend that the sentence be con
firmed but that the forfeitures adjudged be remitted and that the sen
tence a.a thus modified be oarried into execution. 

3. Incloaed are a draf't of a letter for your signature, trans
mitting the record to the President for his action and a form ot Execu
tive action designed to oarry into erfect the recommendation hereinabo-ve 
ma.de, should suoh aotio~ meet with approval. 

~ ~ .C?.-. ·--
M;,ron c. Cramer, 

"1.jor General, 
~ Inola. The Judge Advooate General. 

Inol.1-Reoord of trial. 
Incl.2-Draf't of let. for 

sig. Seo. or War. 
Inol.3-Form of action. 

(Sentence confirmed but· forfeitures remitted. G.C.M.O. 291, 2.0ct 194.3) 
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WAR . DEP.ARfllD! 
(307)Jr,q Senioe ~oroe1 . 

In the otn.oe ot !he ~ge J.dwoate ~ral 
lruhi.agtcm, D.c. 

SP~lt 
CK 231212 6 SEP 1943 

l 
UJJI'l'ED ST.A.TES ) 2BD DISmICT, ABK!' .lIR :PCRCBS 

DCHliICAL m.AIIIJQ OOWAJI> 

Trial. b,r G.C.K.,ooDN:AeCl at 
Seoond . Lieutenan"b 1'ILLIAX 2nd Diatriot, .llFffO, '66 Lab 
IIEA.L BROWlf (0-667488),· ) .A.nmae, st. Loui1, lf1.Hour1, 
.lir Corpe. 21 June 19". Dhld.a1al u4 ~ tot&l torteitv.1. 

· OPWO?f ot the B01RD OF REVIElr 
LYOI, BILL am .ilDREWS, Judge AdTOcatea. 

l. The record ot trial in the oaae ot the ott1oer nued above 
baa been exam1 ned b;y tu Board ot Renew and the Board aubmita thil, 
it• opinion, to flse Judge Adwoate General. · 

2. Aoouaecl wu tried upon the toll.JWing ChargH and Speoitioa
tiona 1 

C.HA.RGE I1 Violation ot the 9Sth ..lrtiole ot War.- · 

Speoitication l I In th&t SeooDd · Lieutenant Wllliu. Beal 
Brown, J.ir Corp,, did, at the Sohool tor Speoial 
Serrtoo, Lexington, Virginia. on or about Jlt.roh 13, 
1943. with 1ntont to deoeiT• Colonel Leon '1'. DaTi.d, 
Field .lrtil1H'7i upon being_ uked tM following question 
b;y the atoreadd ColOJMl · Lecm '1'. David, F.1.eld .A.rtillerya 
•&ve you onr aeon that enTelope•, or word.a to that 
etfoot, ottioiall7 1tate to the atoreadd Colonel Z.On 
'1'. David, F.1.eld Artill•1"1• •.5o, 11r•, or word• 1lo tha1s . 
etteot, which atatement wu known by'.tha f.foreaaid Seooal 
Lieutenant 11"1111&111 Beal BrOWD, .lir- Corpe, to i,. untl'\le, 
in that the atoreaaid Secom Lieutenant lfllliaa lleal 
Bron., Air Corps, ~l w•ll knew tha.t prnioualy- he 
ha.cl seen the ennlope atorementionecl. 

Speoitioation 21 In that SeooDd LieuteDIUlt lfilllaa •a1 
Brown, .lir Corp,s, did, at the Sohool tor Speoial s.n1.., 
Lenngton, Virginia, on or about Jlt.roh la, 1943, witJI. 
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intent to deoein Colon.el Leon T. Da'ri.d, Field Artill•l'J'• 
upon being ubd the tollawing queation b7 the af'orHd.cl 
Colonel Leon T. Da'ri.4, 11•14 J.rtil191'1'& "llhoee handwriting 
is that•, or worda to that effect. otfioi&l.17 atate 1;o the 
aforesaid Colonel Leon T. Da.Tid, Field ·J.rtiller.,a •7 don't 
lcnolr, ah•, or word.a to that etteot, whioh atateaent wu 
known by the atoread.d Seoond Lieutenant 18.l.liaa Beal Brown, 
Air Corpe, to be untrue, in that the atorHaid Second Lieu
tem.nt Willim Beal Brown, Air Corpe, f'ull nll knew the 
handwriting atoreaentioned to be h1a own. · · 

CllLRG.I Ila Violation ot the 96th Article ot War. 

Speoitioationa In that Secom Lieutenant Willia.a lieal Brown, 
Air Corps, did at the Sohool for Special SerTioe, Lexingwn,, 
Vhginia, on or a.bout »aroh 6, 1943. with intent to deoeiTe 
the Editor ot the Pittaburg, Pe:onaylvania, •eour1er•, am 
the F.ditor ot the Norfolk, Virginia, •Journal am Guide•, 
tranamit, to the ·editorial offioea ot eaoh of the nenpaper• 
atonmentioned an alleged nen releue f'alaely purporting 
to emam.te from. Ca.pta112 George Donald Born, J.nq ot the 
tiuted Sta.tea, Publio Relations Of.fioer, School tor Special 
Serrioe, Lexington, Virginia., and bearing the oa.ptiona 

· •Publio Relations otfio• 
Sohool for Speoial SerTioe 

ll'uhington and Lee lmiffrliV 
Lexington, 'VirgiD.ia• 

whio~ alleged newa releu.e tl.lll ••11 wu known by'. the atore
. at.id Secom Lieutenant lllllia.m Beal Brown, .Air Corp,, to be 
talH in that it did not, in taot, originate in the Public 
Relation.a Ottioe, Sohool for Speoial Semo•, Ltzin~on, 
Virginia. 

& plta4ed guilV to,Cht.rg• II and ita Speoifioa.tion, and not guilty- to 
Charge I am 1ta SpeoitioatiQn.t. Be n, tound guil'tiJ' ot a.11 oh&rgea a.n4 
1peoitioa:tiona. No evidence or preT10U1 oonTiotiona wu introduced.. Be 
wu 11n1Mnotcl to di1mi11a.l &zid torteitun of a.11 pq and a.llonnoea due or 
to beoo111 du,. 11\e rtTini~g author!tJ a.pprond the 11ntenoe &zid tonrvded. 
~ reoor4 ot trla.1 tor a.otion under .lrtiol1 ot 1'a.r ,a. 

a. fh• mdenoe tor the pro11ouUon ii 1ub1ta.ntiall7 u tollon a 

.f.oo"11ed wu & 11oond. lieutenant 1n th, .f.ir Corp, ulipecl to &&4-
fl\l&ntZ'I &zid Bla4qU&rttr1 Sq\l&drozi., !TO fl, Jett,nozi. Ba.rra.ob, M1.11ouri, 
am. WI.I & pertoZl 1ubjeot to milit&17 la,r. .Bl wu on timpor&r7 duty at 
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the school of Special Service, Washington and Lee Uninraity, axington, 
Virginia, from 29 January 1943 to 17 J.arch 1943. During this 11eriod 
Colonel Leon T. David, Field Artillery we.s commandant or the school 
(R.9, Ex. 1). On 5 .Larch 1943 accused prepared and sent through the 
United Sta.tea mail to the Pittsburgh Courier and:the Norfolk Journal 
and Guide a. news relea.se publicizing the graduation or himself and three 
other negro officers from the School of Special Service. The return 
address _on the envelopes transmitting the release we.s in the ~iti.Dg 
of accused. Accused was not oonnected with the Public Relations Office 
of the school and had no authority to release this or any other news 
article. On a "Sunday night early in March•, qaptain George Born, 
Public Relations Officer and head of the gra.ding cOlllillittee of the school, 
received a. telegram stating, "Your story received• and requesting pictures 
of the negro officers concerned (R.13). Since no.such item of news had 
been authorized, an investigation was instituted, as a result of which 
Captain Born obta~d the original relea.se together ltlth the envelopes 
in 'Which they had been transmitted. The return address on the envelopes 
was handprinted aa follows a 

•Public Relations Of.tice 
.School for Special Service 
Washington &: Lee Univ. 
Lexington, Virginia..• 

(R.12,13,20,21,50J Pros. Exs.3,5,7,9). Captain Born went to his office 
where the files or •problem solutions• were kept and took therefrom a 
solution which had been·submitted by the accused (R.13,14). He then 
took the telegram, the envelopes, and the problem solution to Colonel 
Leon T. David, the commandant of the school (R.13,2'0). Colonel David 
called a. meeting of the faculty board for 8 o'clock· on the morning of 
13 March. The accused was present at this meeting. Colonel David shaired 
accused the envelope in which the release was sent to the Norfolk Journal 
a.nd Guide and asked him if he ha.d ever seen it before, and accuaed replied,
1 No, sirw (R.18,26). Colonel David then asked accused if he wrote what 
appeared,on the envelope (referring to the return address), and aooused 
said, "No, sir" (R.18,19). Colonel ·David then showed aooused the problem 
solution which accused had submitted in the oourae of his studies as a 
student and aocused acknowledged authorahip thereof (R.15), and admitted. 
that he had written the news releases (R.23). About 5 o'clock on the 
evening or 13 Mlroh 1943 Colonel David, accused, and"~. Smith• or the 
Military Intelligence Service, went to the office of Colonel David tor 
further discussion of the inoident. Mrs. Nell L. Starling, oonf'idential 
clerk to the commandant, testified that she was present to take short-
hand notes of this meeting. She stated that the original shorthand notea 
ha.d been lost, but testified from her independent reoolleotion and froa 
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her transcript ot her notes that Colonel David said to acouaed, "'You 
have youraeH' in a spot, as I guess you know'"• and th&t accused 
answered "'Yea'"• Colonel David continueda 

"'I want to have a. chance to chat with you about it a.a you are 
in some difficulty. Thia morning you lied a.bout your connection 
with the news release to the Norfolk and Pittsburg papers, which 
ma.y involve charges before a Court :Martial. I will tell you now 
that you are free to anawer these question.a or not, LI you wish. 
You need not aay anything, if you do not want to. You are en
titled to be representecf by counsel u if there waa a court. You 
are permitted to stand on your rights a.nd to handle thia a.a you 
would a legal m&tter. If you care to answer these questiona, I 
will ha.ve a better picture of it a.11.•• (R.34,35,37) 

Mrs. Starling stated that a.coused then at.id "that he knew he wu in trouble -
that he ha.d been thinking a.bout it - that he knew he wu wrong &JJd that he 
had lied to Colonel David• (R.36). · 

Sergeant F.dmund I. Hockaday stated that he wu in command of the 
general hea.dqll&J:'tera of the lliaaouri State Police stationed at Jefferson 
City, Missouri. He stated that he had studied the characteristics or' 
handwriting for identi.fica.tion and comparison, and that he had had two 
yea.rs' experience in comparing and analyzing handwritings for the purpose 
or identifications. During the six yea.rs that he had been with the State 
filghway Patrol he had analyzed and compared about "fii'ty" specimens (R.43 ). 
Witness described in great detail the method employed in comparing hand
writings. He examined tlle problem solution {admittedly written by accused) 
and the envelope in which the news item was shown to have been transmitted 
to the Norfolk Journal and Guide, and stated that in his opinion the ha.nd
writing on the problem solution and on the envelope were by one and the 
same person {R.42,43,50). · . . · 

James M. Reid, News Editor or the Pittsburgh Courier, testified by 
deposition (Pros. Ex. 2). Deponent stated that he had charge or all 
news matters published in this paper. He identified the news release, 
a photoatat of which is attached to hie deposition. The relea.ae was 
recei 'hd by ;the witness . in the offioe of the Pittaburgh Courier on 
6 March in the regular course of the me.11 (R. 9 J Pros•. Ex. 2 ). 

Pl~r Bei-na.rd Young. President and F.di tor or the Norfolk Journal 
&JJd Guide, stated that he fint saw the envelope in which the n8W'8 re
lease came to his office (Pros. Ex. 5) after the matter had been called 
to hie attention by a representative of the Special Service School in 

. Lexington, Virginia (R.10,11; Proa. Exs. 4,6). 
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. Captain larr,y C. Blank, Head.qu,.rten ll Anlored .Corpe, &Ill JoH, 
Calitornit., tHtitied by depoaition. ~ a~ated. that he had. mown ao
cuaed juat t. tflfl weeka llh.ile t.ocuaed wu attending the School tor 
Special Senice. On 15 Mt.roh Ct.ptai.u Bl&llk waa adjutant ot the •hool 
&lid la.te 1n the a.tternoon ot that dq he ,rent to the oft.lo• ot Jlt.jor G. 
•• Kaull, Executin 0.ft1cer or the Sohool, at whioJi plaoe and tm t.o
ouaed 1n the preaenoe ot Captala Blank aigned and nQre to a •tate
•nt, attached to tba reoord u "ProHoution'• Bxhibit s•. Wit:Deaa 
atated that no force, dureaa, oou,pul.aion, or threat wu me4 bJ' &Dir 
person 1n hia prHenoe 1n order to obtain aocmed'• dgnatur•, and . 
that aocuaed aigned the atateaent: TOlwitarily' without a-q prom.H ot 
1anm1ty or lenieno7 (R.53J Pro,. lb:. 8). Onr th• objection ot ti. 
deten..., the proHautlon introduoed in evidenoe th• •tatemem referred. 
to., identified by Captain Blank and attached to the record ·ot trial u 
•&01eout1.on•1 hhibit s• (R.56). !he 1tatenem 11 ·u tollo• • 

. 
•1 hereb7 oertify that I have read. the above and toregoing 

tranecript of an otf'ioial innatigation ·oonduoted. by the Com
mandant, Sohool tor Special Semo• on lfaroh 13, 1943., and 
that it tairly and truly reporu wr:, statementa ginn to tbe 
C(\Jlffl)•ndant and others at that tim. 

· •1 ha:n been warned by'the COD'«Dl!ndant 1n person tb&t it 
'IIJ&Y be neoe11a.ry to con.duot Court Martial prooeedingl., baaed 
upon the tact that l prepared and sent 1'roa the School tor 
Speoit.l Serrtce to ;the nenpaper1 referred to het'e1ll., oertt.1.h 
preu releuH without any authority at t.llJ th&t l enclosed 
these in an official ennlope addreaaed to the Bortolk. and 
Pittsburg papers conoernedJ that l wrote upon 'the envelope 
return oarda., indicating that the aa.terial had been aeni. b-oa 
the Publio Relations ot.fi.ce., School tor Special Senioe., Len12g
to:n, Virginia., and likniH 10 indicated on th& taoe of the 
releue itult., referring further to Captain Born u Publio . 
Relationa officer and purporting to quote Colonel L. t. Dane!, 
Con:anand.ant J wbereu, 1n taot, neither Captain Born nor Colonel 
David Jenn- of thue newa releuea, and Colonel Dand had Jl&de 
no suoh announoement. Furthermore it u true tb_.at at the 
:meeting of the Faoulty Board., presided OTer by the Oowwndant, 
on Ma.roh 13., 1943., l wu 1hown the enulope enolod.ng the Dft'I 
releaae Hnt to the 5:>rtollc paper and that in re1pome to que1-
tiona by Colonel David., l denied that ·1 had an;y modedge oon
oerning it at all. Later Colonel Dan4 •hand.• a writtell 
exeroiae which I had aubmitted to .the School in the ,._ hand
writing., orra.ther.handprinting, which appeared upon the ellfflope., 
and that l then aolcnawledgecl that l had prepared and. •ent ti. 
news releaae. · 

•eo1onel De.nd haa intonied • tht.t the1e oiroumtanoea· will 
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be in"Testigated and ohargH m7 be .filed. I hope I will not. loae 
rq oommi11ion and th&t I won't be imprisoned. I realbe now that 
I wu def'initel7 wrong in what I did. 

•eo1onel DaTid has stated to ma that I need not aign th1a 
atabment, and th.at it I do, be still will not promise :me an:~g 
in relation to the aotion whioh now will be taken. I haft ma.de 
this statement as an of.ficer am in the hope that a .PreTioua good 
reoord will be oonaidered, and th.at I ....,. be perm. tted to oontinue 
in the .lrJIGr.·• 

-. •· For the deteme., Captain Born wu reoalled and stated tha.t the 
aoouaed had a good reoord at the Sernoe School, tha.t hi.a grade~ were 
satisf&otor;y, and that he wu an excellent atw.ent. (R.67,68). 

Mn. Starling wu recalled am stated that she typed the atate•nt 
ot aooused (Proa. Ex. 9) boo• her stenographic notes., as diotated by 
Colonel David. She did not belien that aocuaed wu present when the 
atatement wu dictated, and she wu not present when aoouaed signed the 
atatement. .A.I witneH remembered it, ahe wrote the atatement on Momq 
morning tollodng Saturday'• innstig&tion. lira. Starling stated that 
Colonel Da.Tid at the tiae ot the trial wu overaeu (R.34,58,69)•. 

Captain lfilliam c. Lane, Air Corpa., Jetferaon Ba.rraclca, lliaaouri, 
atat.ed that he had known accu..d at Jefferaon Be.rraolca · for about 8 111.antha, 
during which t1ae aocuaed uaiated hilll u Special Service Officer. llltneas 
ate.ted that ·aoouaed wu. •very trustwortq• and hia work wu •ney satia
taotoey• (R.60,61). 

I 

The aoouaed did not testify or make an unsworn statement. 

5. rbe endenoe ~hm.rs that e.oouaed waa a student otfi~r ~t the Sohool. 
tor Speoial Service, Washington and Lee tm.1.verait,y, Le,xington., Virginia, and 
a member ot the olaas which graduated on 13 ll&.rch 1943. In order to obtain 
publicity for hi:maelf and three fellow colored otfioer1, aoouaed on or about 
S l6J.rch 1943 prepared a nen ·article publicising the graduation of himaelt 
and the other negro .otf'ioens. He mailed a oopy ot the relea.ae to the_ Courier., 
a JllSffpaper published in Pittsburgh, Penuylva.nia. and a oopy thereof to 
the Norfolk Journal and Guide, Norfolk, Virginia. The return addreH on 
the envelopes in~oh the ne1r11 rele&aes were tra.namitted indicated that. 
the release ema.na:ted from the Public Relations Offioe, · S~hool tor Speoial 
Service, lfuhingtpn and Lee tm.1.veraity, Lexington, Virginia. The releue 
WU duly publiahed in the papers to 'Which it had been fonrarded. .An inves
tigation dholoaed that aocuaed wu probably the author ot and had trana-
:mitted the una.uthorized release. Ac_cuaed waa called before the taculty 
board and in the course ot an of1'cial investigation diaolaimed ~ oon
neotion with the :matter. 119 wu ahawn one of the envelopes in whioh the 

- 6 -
• 

http:relea.ae


{JlJ) 

release we.a tranamittod and was asked by Colonel David •1ave you seen 
this envelope before 1•. Aooused answered, "No, air". Aooused wa.a then 
aaked by Colonel David, referring to the handwriting on the envelope, 
"Did you write that?". Accused answered, "No, air•. Colonel David 
then 1howed accused the problem aolution which accused had previously 
aubmitted in his ola.as work and asked accused if he oould identify it. 
When acouaed was shown the problem solution and the envelopes, both in 
the aame handwriting, he then admitted authorship of the news item. 
Late in the &.f'ternoon of the same day Colonel David called aocuaed to 

· hil office to continue the investigation and had his secretary remain 
and take notes ot the meeting. At this time the e.oouaed, who had been 
.fully warned of his righta·; talked freely and e.dmitted that he had falsely 
answered Colonel David's questions at the morning meeting and aaaumed tull 
reaponaibility for the authorship and transmission of the news item. On 
the following morning the aooused voluntarily signed a full and complete 
confession of guilt. 

The court allowed the introduction in evidence by the prosecution 
ot a part of the statement made by accused to Colonel Dartd on the even
ing of 13 larch, but upon objection by the prosecution exoluded the re
mainder o£ the statement. Under the ciroumstances, the defense ha.d the 
right to the introduction in evidence of the entire 1tatement for tpe 
purpose of cros1-exa.mination or otherwise (Puckett v. State, 213 Ala. 383, 
JfoKee 73 Conn. 181 49 A.L.R. 572, 2 Whartons' Criminal Evidence, sec. 6061 
K.C.M. 1928, par. 114a.J Winthrop's Mi.li+,a.ry Le.w, 1920 Reprint, P• 328). 
However, a rei'erence to the excluded matter discloses that it was of! ·no 
evidentiary value to the accused. For that reuon, and in rtew of all 
the evidence, including acoused'a oonfession, the error waa not prejudicial 
to the substantial rights of the accused within the meaning of Article ot 
War 37. 

The defense objeoted to the introduction in evidence of the confeasion 
ot accused and of certain a.dmiuiona ma.de by him, on the ground that no 

-proper foundation had been la.id for the introduction thereof. The objec
tion was properly overruled. The accused in this case, according to all 
the evidence. was an officer ot a high degree of intelligence. He wu 
oaretully and fully warned and &dvised of his right• on 13 Mu-oh 1943. 
He had from that time until the a..rternoon ot 15 larch 19~ in which to oon-
1ider and deliberate upon his final action in·the premise,. 'With all that 
time for meditation. and thought, aoouaed on the afternoon of 16 l4arch volun
tarily signed aD.d. swore to a. oonfeaaion \Dlder circumstances which meet 
every requirement of Article of War 24, and the requirements ot para.graph 
114a. Manual for Courts-lilrtial, 1928. and llinthrop's Military I.aw, 1920, 
page 32a). 

6. The Board of Review is of the opinion that the evidence shon 
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beyond a. rea.aonable doubt the guilt of a.ocused of all Charges and Speci
.fica.tiollll upon which he was arraigned and tried. 

1. Accused is 24 years of age. The records in the Office of '.lhe 
Adjutant General shaw ti.t accused is a graduate of Hampton Institute. 
Hampton. Virginia. 1941. He enlisted at Langley Field. Yirginia, 31 
J.aroh 1942 in the grade of private. Having graduated from Air Forces 
Offioer Candidate School, Miami Beach. florida, he wu honorably die- . 
charged as a staff sergeant to accept the commis,sion of temporary second 
lieutenant; Arrey- of the United States, ·on 9 December 1942. In recommending 
aoowsed for appointment to the officer candidate school. his commanding 
officer stated that he was of excellent character and that he had demon
strated outstanding qualities of leadership. 

8. There is attached to the record of trial a letter to the review
ing authority. sig?!8d by all members of the court. the trial judge advocate, 
the assistant trial judge advocate, the defense counsel, and the assistant 
defeue counsel, u follows a · 

•1. It is the reconunendation of the court, the trial. judge 
a~voce.te, asaiata.nt trial judge advocate, and defense counsel 
that the sentence of this court be set a.side and that the ac
cused be given a forfeiture of Three Hundred ($300.00) Dollars 
payable over a period. of six months a.t Fifty ($50.00) Dolle.rs 
per month.

•2. The reason for this recommendation ia the good .record 
of the accused to date. It was shown by the evidence that he en
listed a.a a soldier and maintained a good record.through Officers• 
Candidate School. as well as the school for Special Services at 
Washington & Lee Univ:ersity. Virginia.. H.e baa no previous oon
Tiotiom . and there was nothing before the oourt to indicate that 
he baa not maintained a proper attitude and ha.a an enviable record 
of accomplishment in the Arrrv• The acouaed 1a 24-6/12 years or 
a.ge, and it is not believed by the court that he was tull;y aware 
or the aeriousnesa of the offenses here committed.• 

9. The court we.a legally constituted and had jurisdiction of the 
person and the .subject matter. No errors injuriously affecting the sub
stantial r!ghta of· accused were oommitted during the trial. In the opinion 

. of the Board of Re~n the record of trial 1a legally sufficient to support 
the findings of guilty and the sentence. Diamissa.l ia authorized upon oon
viction of a ~elation of Article of War 96 and mandatory upon a convic
tion of violation of Article of War 95. 

,J 
' .. ' .,- ./ 

f<~, 
Judge .Advocate 

Judge Advocate 

Judge Advocate 
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1st Ind. 

War Department. J.A. G.O•• - To the Secretary ot War.9 SEP 1943 
1. Herewith transmitted for the action of ti. President are·the 

record of tritJ. and the opinion of the Boa.rd of Review in the cue ot 
Second Lieutenant William Neal Brown (0-567488 ). Air Corps. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the tindings of guilty and 
the sentence and to warrant confirmation thereof. I recommend that the 
sentence be confirmed but that the execution thereof be suspended during 
the plea.sure of tbs President. 

3. Inclosed are a draft of a letter for your signature trans
mitting the record to the President for his action and a form of Exe
cutive action designed to carry into effect the recoJ1111endation herein-
above made. should such action meet with approTal..· · 

~ ~-~°'" a-- ... 

}ey'ron c. Cramer. 
Mljor General. 

3 Inola. The Judge Advocate General. 
Inol.1-Reoord of trial. 
Inol.2-Dratt of let. 

for sig. Sec. of War. 
Incl.3-Ex. action. 

(Sentence confirmed but execution suspended. G.C.K.O. 300, 6 Oct 1943} 





WAR DEPARTMENT 
Arnv Servioe Forces 

In the Office 'or The Judge Advocate General · (317) . 
ife.ahingto~, n.c. 

SPJGX 
CK 237226 

6 AUG 134:; 

UNITED STATES ) 2ND INFANTRY DIVISION 
) 

v. ) Trial by G.C.M•• oonvened at 
) Camp McCoy, Wisconsin. 28 June 

Private EIDENE J. CH&SSON ) 1943. Dishonorable discharge 
(18010535). Antitank Compaziy, ) (suspended) and confinement 
38th Infantry. ) ·for five (5) years. Reha.bilita.

) tion Center. 

OPINION of the BOARD OF REVIm' 
LYON, HILL and ANDm"ra. Judge .Advooa.tes. 

. . 

1. The record of trial in the ca.ae of the soldier named above bu 
been examined in the Office of The Judge Advocate General and there 
found legally insufficient to support the findings and aentenoe. The 
record he.a now been examined by the Boa.rd ot Review• and the Board aub
mits this. its opinion. to The Judge Advocate General. 

2. .A.ocuaed was tried upon the following Charges and Specificationa a 

CHARGE Ia Violation of the 94th Article of War. 

Speoifica.tiona In tha.t Private Eugene J., Chesson. Antitank· 
Comp&Izy", 38th Infantry. did. at Camp McCoy. Wisconsin. 
on or about June 1. 1943, wrongfully and without proper 
authority, apply to his awn use. one Willys i Ton 4 x 4 
Truck. No. 203512, of the value of about $7se.oo. property 
of the thited States. furnished and intended for the 
military aervioe thereof. 

CHARGE Ila Violation of the 96th Article of War. 

Specifioationa In that Private Eugene J. Chesson. Antitank 
Company', 38th Infantry, did, at La Crosse. Wisconsin, on 
or about June·l. 1943. with intent .. to defraud. willfully. 
unlawfully. and wrongfully pass u true and genuine a 
certs.in instrument in writing, in words and figures, sub
stantially u follows a •Post gasoline filling station 
La.Crosse, Wis. Da.te 6-2~43, Deliver to u.s.A. Reg. No. 
W-203512. Gasoline 5 gal. Albert Ender (Signature ot 
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storekeeper) Pvt. Henry Johnson, A.T. Co., 38th Inf'. 
(Signature of Dispa.toher ) 11 a writing whioh he, the said 
Private Eugene J. Chesaon .then well knew 'WU falsely 
made and forged. to the prejudioe or good order and 
military discipline. 

Be pleaded not guilty to and wa.s found guilty of the Charges and Speoiti
oa.tions.. Evidence of' three previous oonviotioI1.1 was introduced. He 1'18.8 

aentenoed to dishonorable discharge, forf'eitul'e of all pa.y and allowanoea 
due or to become due, and conf'ine:ment at hard labor for ten years. The 
reviewing authority.approved the sentence, reduced the period ot oonf'ine-
111ent to five years, ordered the execution of the sentence as thus modified, 
but suspended the execution of the dishonorable discharge. He designated 
the Sixth Service Command Rehabilitation Center, Fort Custer, Michigan, 
a.a the place of conf'inement. The proceedings were published in General 
Court-1:artia.l Orders No. 36, Headquarters 2nd Inf'antry Division, Camp 
McCoy, Wisconsin. 2 July 1943. 

3. Having been warned •aa to his rights under the 24th Article of 
War", accused ma.de a statement to Second Lieutenant Irving Ratner, Anti
tank CompalJ¥• 38th Infantry. The statement was reduced to writing, and 
signed and sworn to by accused. It was admitted in evidence without 
objeotio~ (R.8-9J Ex. B). In the statement, accused confessed that at 

,~135 p.m., 1 June 1943. he a.nd another enlisted man took a jeep f'rom 
the 9th Infantry Motor Pool and drove to LaCrosse, where accused ob
tained five gallons of gasoline for the jeep f'rom the Sixth Service 
Com:nand l«>tor Repair Shop. After riding around LaCrosae until midnight, 
he left the jeep behind a shed (Ex. B). In addition to the matter con
tained in the written statement. accused told Lieutenant Ratner that 
the vehicle.which he removed was a quarter-ton, 4 x 4 truck. commonly 
referred to as a jeep. and that if he 8lld his companion had not been 
arrested, they would have.driven further. Lieutenant Ratner testified 
that accused did not mention any official business in conneotion with 
hi• uae of the truck (R.16,17)•. Aoouaed also told Lieutenant Ratner 
that he obtained the gasoline from A civilian employee named Meredith 
and that he used the name "Private Henry Johnaon11 in obtaining it (R.9, 
10). 

It was stipulated that the employee. Harold Meredith. would testify' 
that he approved the request of a Pl-iva.te Henry Johnson, Antitank Comp~. 
38th Infantry. for five gallons of gasoline. and gave him the gasoline 
because he was driving a Government vehicle, Meredith believing that 
he needed·the gaaoline in order to return to his station. Meredith 
"met Pvt. Johnson" again on 3 June 1943, alld recognized him as the sol
dier for whom he had approved the sale of the tiTe gallons ot gaaoline 
(R. 7J Ex. A). 
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Without objection there was admitted in evidence a dooument dated 
2 June 1943, showing delivery by the Post gasoline filling station, 
le.Crosse, Wisconsin, to "u.s.A; Reg. No. W-203512•, of fi'V'e gallons 
of gasoline. On the dooument appear the naJDe and.designation •Pvt. 
Henry Johnson, A.T. 38th Inf.", a.a •signature of dispatcher• (R.lOJ 
Ex. C). Lieutenant Ratner testified that he had obtained the dooument 
from. the motor shop at le.Crosse, and he identified it as "a receipt 
for five gallons of ge.aoline issued to Private Cheuon (accused) under 
the name of li,nry Johnson" (R.10 ). (It is obvious that Lieutenant 
Ratner's identification was based on hearsay.)· 

There was evidence that at about 6130 p.m., 1 June 1943, aocused 
was not at his place of duty, whereupon a search wu ma.de of the company 
and regimental areas and of all the post exchanges on the post, result
ing in his not being found. Ii, was brought be.ck by the Military Police 
on 2 June 1943 (R.12-13 ). Lieutenant Ratner testified that according to 
the "Ordnance book" the jeep wa.a valued at either $740 or $750 (R.16). 

4. With reference to the Specification, Charge I, there are only 
two items of evidence remotely supporting the oonf'easiona (a) that ac
cused was a.way from the post at the time in questionJ and (b) that on 
some date prior to 3 June 1943 Meredith sold 6 gallons of gasoline to 
a soldier driying a. Govermnent jeep, who gave his name as Private Henry 
Johnson. In vi811' of the admission by a.ooused that he used that name in 
purchasing the gas, the evidence probably 11ufficea to identify him as 
the soldier to whom Meredith Qd the gas. But there is no evidenoe 
whatsoever of the misapplication of the vehicle. The lmlu&l for Courts
Martial requires, in addition to the confession, evidence that •the 
offense charged baa probably been committed• (?.CM, 1928, par. 114a, 
p. 116). This requirement we.a not complied_with. Th.ere was hee.raay 

· testimo:rzy that a.ccused did not have permission to use the vehicle (R.11), 
but of course that testimo:rzy wa.s incompetent. A search of the authorities 
reveals no case precisely in point on the faota, but in the opinion of 
the Board of Review, the l.kulual leads to the oonoluaion reached. -. 

5. With reference to the Speoifioation. Charge II, an oral oon
fession by accused was admitted in evidence without objection (R.14-16). 
The confession wa.s made to Captain John w. Fritta, the investigating 
officer, 8.lld there we.a no proof regarding the ·oiroumsta.noes aurrounding 
it, and nothing to show that aooused we.a advised of his rights. By 
reason of this omission, the oonfeasionlr&.8 incompetent (MCM, 1928, 
par. ll4a, p. 116). The mere failure to objeot to its introduction 
does not-a.mount to a. waiver (MCM. 1928, par. 1260).- . 

Disregarding the in.competent oontesaion, the evidence consists ot 
the following• {a) the confession made by. accused to Lieutenant Ratner 
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that he used the name •Private Henry Jolmaon" in obtaining the gasol:!neJ 
(b) the stipulated testimo~ of M:lredith, already mentioned, to the 
effeot that 1,~redith sold 5 ga.llons 0£ gasoline to a Private Henry 
Johnson; (o) the receipt for the gasoline, oontaining the signature 
"Priva.te. Henry Johnson". There is no proof that accused signed· the 
reoeipt. Bis confession that he used Johnson's name may be enough to 
justify an inferenoe that he admitted signing it, but, a.a already noted, 
there must be evidence outside the confession "that the'offense oha.rged. 
has probably been collllJlitted" (MCM, 1928, pa.r. 114!_, P• 115). To con
stitute t~e offense of passing or uttering a forged instrument, there 
must be proof that the instrument was a. forgery (MCM 1928, par. 1520, 
p. 189). Tha.t element is a vital part of the oorpus delicti. __ T~re is 
no extraneous proof that the instrument was forged. 'l'here is proof 
merely that Meredith sold the gasoline and that he was given a receipt 
oontaining the signature, nPrivate lilnry Johnson". 1Ie did not even · 
identify a.coused as the person to Yfhom he made the sa.le. It is obvious 
that the proof' ooDpletely tails to indicate "th.at the offense charged 
has probably been oommitted• (11::M, 1928, pa.r. 114!_, P• 115). 

The case of Blacker v. State (74 Neb. 671, 105 N.W. 302) is direotly 
in point. In th.at oa.se the ico'ui"ed was oonvioted of' uttering a. forged 
deed. He confessed, and his oonfession inoluded a. recita.l of' the methods 
used by him in forging the deed. Because there was no evidence aliunde 
that the deed was in fact a forged instrument, the oourt reversed the 
conviction. The case is especially striking in view of the fact that 
under the Nebraska. rule of corpus delicti, slight oorroborative oiroum
stances a.re sufficient, - a more liberal rule than ~hat a.nnounoed by the 
1iulual for Courts-~rtial. 

In a case analogous on principle, it was held that a oonviction 
for embezzlement could not be upheld because there was no evidence, 
othe~ than the confession, that aoeused ever oe.me into possession of 
the money allegedly embezzled (Dig. Op. JAG, 1912-40, sec. 395 (11)). 

Since the prosecution ha.a failed to make out a case, it is un
necessary to oonsider the effect of the erroneous admission of the 
conf'ession. 

6. In view of' our decision, we refrain from oomrnenting upon other 
questions of law contained in the reoord. 

7. For the reasons stated, the Boa.rd of Review is of the opinion 
that the record of trial is legally insufficient to support the findings 
of guilty and the sentenoe. t7r/lifJ!i~iJ;,.., Judge Advocate. 

ii~ ·. :::::::·. 
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lat Ind. 

War Department. J.A.G.O. 9 - AU C 1943 - To the Secretary of War. 

1. Herewith transmitted for your action ~er Article of War 50-} 
and Exeoutin Order No. 9363. dated July 23. 1943, is the record of 
tria.l in the oaae of Private Eugene J. Chesson (18010635), Antitank 
Company. ~th Infantry. 

2. I oonour in the opinion of the Board of Review, and for the 
reasons stated therein reo·ommend that the aentence be vacated and that 
all rights, privileges, and property ofwhioh aooused haa been deprived 
by virtue of the sentence ao vaoatltd be restored. 

3. Inolosed is a form.'or action designed to carry into effect 
the recommendation hereinabove should it meet with approval. 

T. H. Green. 
Brigadier Genere.l.. u. s. ~, 

Assistant Judge Advocate General, 
2 Inola. In Charge of Ml.lits,ry Justice. 

Inol.1-Record. ot trial. 
Inol.2-Form ot action. 

(Sentence vacated,by order of the Under Secretary of War~ 
G.C.M.O. 204, 19 Aug 1943) 
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WAR DEPARTMENT 
jrmy Service Forces 

In the- Office of The Judge Advocate General (32J)
Washington., D. C. 

SPJGN . 
·.CM 23'1228 J 7 AUG lNJ 

.UN IT ED 3·T AT E'S ) . SEVENTH SERVICE COMMAND 
) 

v.. ) Tria.J.. by G.C.Y•., convened at 
) Camp Crowder., Missouri., 18 

Captain David A.. Wolters, · ) June 1943. Dismissal. 
s. c. (0451510) 262nd ') 
Signal Const.ruction Company. ) 

OPIN!ON or the BOARD OF REVIEW 
CRESSON., LIPSCOMB and.SLEEPER., Judge Advocates. 

·1, The record or trial in the case or the officer named above has 
:heel) examined by the Board ot Review and the Board submits this., its 
opinion,; to The Judge Advocate Gen-eral.. 

:,• ~ .... ~ ~ 

2. · · The accused was tried upon the f ollowi.ng Charges and Specifica-
., t:l.ons i · · 

. CHARGE 'Ii .(J;)isapproved by reviewiog authority). 

Speeii'ieatiai l i (Disapproved by reviewing author1ty). 

CM>eQUication 2a (Finding o!not guilty).
~.i.... . 

CHARGE I!z Violation or the 96th. Article or war. 

B:peCiticatian la In that Captain David A. Wolters., 262nd Signal 
Construction Compa.zzy-., did, at Camp Crowder, 
Missouri., on or about December 15., 1942, with 
intent to deceive the SECP.ETARY OF WAR, and the 
COMMANDING OFFICER., Second Headquarters, Special 
Troops., Second Anrr:f, officially report by in
dorsement and orally to the said COMMANDING 
OFFICER., Second Headquarters, Special Troops, Sec
ond .Anrry., that the amount of one thousand ninety"!" 
two doll.a.rs and sixteen cents ($1092.16) due 
All.en-Bennett Company Incorporated., Wholesale 
Groce~s., Wadesboro., North Carolina., fran canteen 
tunda or the 262nd Signal Construction Company 

·had been paid as of December 10., 1942, which 
report was known to be untrue, in that same was 
not paid lllltil March 6., 1943. 

http:doll.a.rs
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Specification 2: 

Specification 3: 

Specification 4: 

In that Captain David A. Wolters, 262nd 
Signal Construction Company, being the Command
ing Officer of the 262nd Signal Construction 
Company and Cu~tod,ian of the Canteen Funds of 
said Company, did., while on maneuvers ln North 
Carolina and Tennessee and while at Camp Crowder., 
Missouri., during the period of about June 30., · 
1942., to about November 11., 1942., negligently 
fail to.keep proper accounts and recor.ds of . 
said Canteen Funds, in tlat receipt,s and· expendi
tures were not properly recorded and a council 
book was net kept and. audited by a properly 
appointed council. · · ·· 

In that Captain David A. Wolters., 262nd Signal 
Construction Company., did., at Camp Crowder, 
Missouri., on or about December 15., 19421 with 
intent to deceive the CO:MMA}.'DING OFFICER., Second 
Headquarters, Special Troops., Second Army., .ar
ficially report to the said COMMANDING OFlt_'ICER., 
Second Headquarters, ~pecial Troops., Second. A:rirr:f, 
that all obligations incurred ey the. canteen were 
paid which report was knc;,wn ·to·. be. J,Urt,rue 1n that 
no payment had been made to Ca.?"91,lna S84ciwich 
Company, Charlotte., North' Carolina; James l .. Leek 
Company, Inc., Wadesboro, North Caroliila; ;aock~ 
ingham Bakery., Rockingham~ North Caro+,ina; the 
indebtedness to whom remaineq \mpa.i<t '4t thai · ti.Jn$ • .... ' .. ' ' ...... 

In that Captain David A. Wolters., ,Z62nd Signal· 
Construction Company., did., at Camp Crowder., Yiss- · 
ouri,. on or about December 15, 1942, with intent, 
to deceive the COMMAJIDDIG OFFICER, Second Head-· .. 
quarters, Special Troops, Second Arrrr:f, o£ticia]JJ'. 
report to the said COMl.!'.ANDING OFFICER., Second!. , 
Headquarter:;s., Special Troops, Second Arrey'., that., 
all monies accruing to the canteen 1'und or tne, .,. 
262nd Signal Construotion Canpaey had be&l'l~awH 
ferred to the company·ruod. 462nd.:Signal.Const!'\l0-
tion Coopany which report was known to·. b$. ~true~ 
in that a canteen £tind account was held 1n tlRI 
Co!lDllerce t'nion Bank, Lebanon, .. Tennessoiti Md. First. 
National Bank., Neosho., Missouri~ · 

. - 2 -.· 
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The acc·.1.sed pleaded not .;uilty to all Charges and Specifications •. He 
was found :oot guilty of .Specification 2, Charge I, guilty of ti1e remaining 
Cpecifications, except tne words nand a co-...m.cil book was not kept,• in 
Specification 2, Charge II, and of both Charees. He was·sentenced.to be 
dismissed tile service and forfeit all pay and allowances due or to be
come due. The revievling authority disapproved the findings of guilty of 
Specification 1, Char;~e I, and of Char,:::e I, approved only so much of the 
sentence·as provides for dismissal from the service, and fozwarded the 
record of trial for action under Article.of War 48, recommending, however, 
that the execution of the sentence be suspended during ;the pleasure of the 
President • 

.3. rhe evidence for the prosecution shows that about 20 June 1942, 
the 262nd Signal Construction Company, the ac,cused coillI!la.rlding, proceeded 
from Camp Crowder, !.;issouri, to :Jorven, North Carolina, to take _part in 
Sixth Ar:rry Corps m2:11euvGrs. In the absence of post exch.:mga facilities 
for b.is company, the accused verbally arranged with the Si..'{th Army Corps 
to ;,·J.rchase supplies for a company canteen, which he established, and atvrhich 
was•, one of nis subordfnate company officers testified, •we understood· 
at the time, to oe operated more or less off the record•. The accused 
discussed with his two subordinate company officers 11:n~ar,s. of setting up 
some sort or a syste:n 1?0 account :t;or the exchange•, but all tnree were 
•under the impression that a canteen did not need an accounting system 
that a regular arrr.y post excha.!1i,;e would neod; that whatever profit was 
made would be t1J.rned over to tha company, declare a dividend• (sic) ttand 
that would be t;1e end11 (l:. 13-14). 

The canteen was operat0d for about tno rnd a half months in that 
area., suparvised by the company officers, the first sergeant and a . 
sergeant detailed as clerk in the orderly room. Invoices for merchandise 
v1ere filed in an envelope and ti1e tot;:u. of e2.ct1. parchase recorded in a 
note book. Proceeds from cash sales were deposited in an improvised 
change box, cc1::..'1ted and recorded at the end of each day by the man behind 
the counter and the orderly room clerk, and delivered to the accused, who 
locked U1em in the company safe. Credit so.les, reccr(eci on separate index 
carc:.s for each ::ian to wi10m credit nae extended,· were settled each pay d2.y. 
Procc3us of 'all sales were. depos.i ted to tne credit of the cante,m fund. 
No o::'.ficial council book was ke~)t, but an inadequate one was., consisting 
of a record of receipts and expenditures. No official inspection of tn.ese 
accounts was mo.de while tile company was on maneuvers. An officer from the 
Sixth i-.:rrr;y Corps Inspector General's Office once visited the canteen and 
made inquiries as to its system of operation, but-did not ask to see the 
books (R. 14-18). • 

The canteen was operated in North Carolina for about two and a half 
mont.tis. It was closed about thr~e days before the company r.ioved to 'l'enn
essee, to take part in :3econd i..rmy maneuvers in that area, w:wre a si.F..ilar 
canteen wa·s operatcld for cl.boat t\,o months in approximately the same manner. 
Howev(;)r1 t:1ere t,1e accm,ed, pursuant to his v,-ritten requ3st, received per
mission from the corrunandant of special troops in that area., to operate a 
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company canteen in accordance with par. 2£, AR 210-65. The Tennessee 
canteen was closed about tne middle of November 1942., shortly before the 
company returned to Ca.up Crowder (R. 14, 18-19., 35). 

On JO November 1942, Allen-Bennett Company., Wholesale Grocers., 
Wadesboro., North Carolina, wrote the Viar Department requesting co-operation 
in the collection of an indebtedness of $1,092.16, incurred by the accused's 
company in the operation of the North Carolina canteen. Through channels, 
on or about 8 December 1943, this letter reach~d Colonel Rinaldo L. Coe, 
Cormnanding Officer of special troops·stationed at Camp Crowder, including 
the accused's company. Colonel Coe endorsed Wti.s conmruniqation to the 
accused for report of action taken. On 15 December 1942 the accused brought 
it back to Colonel Coe without having endorsed it, and., telling him the. 
bill had been paid as of 10 December 1942, asked if' the Colonel desil'ed 
anything further. Colonel Coe replied he desired a written endursement 
signed by the accused covering the action which he had taken, The accused 
thereupon wrote and signed an endorsement reciting •Basic communication can
plied with as of December 10., 1942• (R. 23-32). 

At the same ·:..ime, the accused assured Colonel Coe the.-t. there were no 
other bills outstanding to the best of his knowledge and-~li,.tJ ·that his 
reason for not previously paying the Allen-Bennett account was his ina
bility to obtain an itemized statement from Allen-Bennett;' but tliat the 
accounts of the canteen had been closed out and all bills paid., and that 
all of the funds and profits had been turned over by him to the company
fund (R. 28). . 

· In the early part of ~arch 1943, Colonel Coe again re¢eived1 through 
channels., the same bill from tbe _Allen-Bennett Company, who were' then 
asserting it was still unpaid. Colonel Coe summoned th& accused., who, in 
response to questions, again assured his commanding office~ tha~ be had 
paid the bill, giving various false excuses for his inability: 'to produce
a receipt., cancelled check or other evidence 0£ payment (R. z;;., 32), 

Colonel Coe thereupon ordered the accused to pay the bill .immediately 
if, as a matter 0£ fact, it had not been paid, and, in any event.,· within 
24 hours to give him - Colonel Coe - telegraphic assurance .from the Allen
Bennett Canpany that the bill had been paid. Within the time stipulated 
the accused exhibited to Colonel Coe a telegram £rem Allen-Bennett dated 
12 March 1943 acknowledging receipt of check covering the account in full. 
The bill was not in £act paid until 12 March 1943., an which date Allen
Bennett received the accused's check drawn on the company f'und.(R. 29,,.30., 
32). . · · 

In the meantime, some time prior to Z7 February 194.3, Major Fred D, 
Ordway was ordered to audit the company funds of which the accused was the 
custodian. According to Major Ordway•s testimony, these .funds atwere in 
such terrible shape it was imnossible to audit them. The:re were no records 
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for anything. 11 The l.1ajor advised the accused •to establish a council 
book; get the thing in order; get his certificates of deposit and books 
from the bank. a In compliance with Colonel Coe' s instructions., I.,ajor 
Ordway then ·went over the accused's company funds and assisted him in 
getting them strait;htened out and in such shape that they could be 
efficiently audited (R. 5-9). 

In April 1943 the assistant post inspector inspected the accused's 
records pertaining·to his company fund and the canteen operations during 
maneuver period in the summer and early fall of 1942. He testified., 

aGenerally speaking., the records were incomplete and not in 
good order.*** I observed that the situation had been some
what complicated by the concurrent maintaining of three ban.~ 
accounts. * * * I cannot state the aut:C1ori'ty for maintaining 
more than one bank account.*** I observed., as I continued 

, .,through these records., that there was no evidence that an inven
tory had ever been made of the goods on hand in tile company canteen 
in compliance with Par. 24 AR 210-65. I observed that there had 
been a certain confusion with respect to payment of oblit;ations. 
I will explain what I mean. Cartain obligations beca":le due as a 
result of purely co.mpany obli~ations. Other obligations became 
due as a result .of the operation of the con:pany canteen. I found 
from :rry investigation of.tbe records that some of these purely 
company obligations had been paid out of canteen funds when 't:1ose 
canteen funds had not been re3ularly declar0d a~ a dividend to 
the company.*** Finally., as far as the records themselves were 
concerned., AR 210-65 specifies that the operations of an arrr.y 
exchange., be it a post.exchange, or be it an exchan0e operated 
by an organization shall be kept, as far as practical., in conform
ity with the 1Ianual of Unifonn :.;ystem of Accounts. * -;i- ~- -In 
general., this I.:'.anual calls for a complete set-up of i:>ooks such 
as would be found in a retail house in the co:mnercial WFld. 
I found, however; nc, cash disbursements books; I foun.d no·cash 
receipt book; I found no cost of salas books or record of sales 
accountability.• 

His investigation disclosed no ree:ular method .of record maintenance, but 
an irregular one., which made certain assumptions necessary, for auditing 
purposes. arnc:re was no manner in which the figures could be cross-checkeo 
and verified.u (R. 36., 37, 43) 

. 
'l'he following accounts, incurred in the operation of the accused's 

company canteen on maneuvers in North Carolin3. and Tenne::;see in the 
summer,and early fall of 1942., we1·e still unpaid when the charges were 
filed: · 

Carolina Sandwich Co.; Charlotte, N. c. ~57.15 
James A. Leak Co., Inc., -~;udesboro, N', c. 15.57 
Rockingham Baking Co., Rockineham, ~~. c. 23.04 (R. 33-34) 

- 5 -
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on or about 15 :~arch 1943, when the accused transferi·ed to his 

successor ti:1e funds, belon;;ing to the 262nd Signal Construction Company, 
of which he was ti1e custodian, these funds were deposited on three separate 
oank. accounts, a,1d had been so deposited on 15 December 1942, when the 
accused reported to Colonel Coe that all·of the canteen funds and profits 
had been closed out and turned over by him to the company fund. These 
th.r~e separate bank ai::counts v,ere designated as follows: (1) Canteen 
!<'tmd 262nd Signal Construction Company, E'irst National Bonk, Neosho, , 
I.::issouri. (2) Company fund, 262nd .Signal Construction Company, First 
l:ational Bank, Neosho, Eis::;ouri. (3) Canteen Fund 262nd Signal Construc
tion Company, Commerce Union Bank, Lebanon, Tennessee (R. 16-17, 21, 34). 

4. The evidence for the defense shows timt the accused's physical 
conciition vrn.s noticeably impaired while on maneuvers, despite which all 
the numerous. wire-construction work-orders which were assigned to him were 
i1ano.led rc:.pidly and efficiently, and various extensive and essential 
missions performed by his ccnpany in an excellent manner. As a result of 
his s;•lendid si10wint; on these rnaneuvers, he was promoted to the grade of 
Co.)tain (j:. 31, J2, 46, 47, 51, 52) • 

he .-.-as hospitalizeci. from 28 January to 26 February 1943, and again 
from 10 Larch to 7 June 1943, for cystitis., a very painful infection in-. 
volvin~ be bla().:ier. His Has a .ufull blown case• upon his first admission 
to tne station hospital, w.here his history indicated that prior to his · 
present aosign.:1ent he had been hospitalized at Ft. Meade for the same 
condition, and had nev.::r b2en free cf j_t since., Patients suffering from 
his co:n.rlaint fre:i_uently have pain and :n;;;rked discomfort during periods when 
their ca3es are not actually acute. Diagnosis of the accused's condition 
revealed cnronic protastitis, cystitis and periostitis, all non-venereal, 
&.nd otner ditleases of ti1e osseous ..syst8m, manifested by marked clubbing 
of foe fin~ers and.toes. A medical board, in connection with his last . 

·dischar0e from the hospital in JW1e .1943, found him temporarily incapaci
tat:;d for full militar.r dc1ty because of painful feet, and recomme.nded 
n1iJnited Service of a type which will preclude prolonged marching or 
standin;;, with re-examination in six months for possibility of assignment 
to full dutytt (R. 52-56). 

5. The accused, after his rights as a witness had been properly ex
plained to him, testified under oath that, shortly after his arrival at 
Ca'!lp Crowder he took his newly activated company to North Carolina for 
maneuvers, where, · 

rr.ve ***just decided, since we were stuck out there in the 
sticks, that we would make some provision for the men to have 
at least a little comfort. All they .bad to sleep on were blankets 
and thA.t was aoout all they had. l"ie opened the canteen on the 
lvth and two days after thr,t Lt. Alexander and I went to the SiJctn, ~ . 
.A.rmy Corps · · 
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Headquarters and inquired around and finally found.that no formal. 
· authority was necessary to open tl1at canteen; that we were all right 
alter all; that we.were being placed on the list of authorized 

.canteetis by the Sixth Army Corps. The canteen cont:i_;med operating 
and we were inspected.by the Inspecting General of the Sixth Army 
Corps and he· did not see anything wrong with tne canteen and we 

· compared things with other canteens already in the vicinity. and found 
.that ·-our own canteen was being operated much the same way that 
their canteens were and on August 21st we departed the maneuver area 
but closed out the canteen a few days before then.•· 

··Arml
. 

..Regulations ·were not available, 
. 

and he did n~t know tlrat he was 
required tQ keep a council book (R•. Eo). ·- · 

·" 

-Vie arrived in Lebanon, Tennessee•, he continued,non August 
25,·1942, and a few days after that we decided to open a. canteen 
but we learned that some formal aut:C1ority was required to open a 
canteen and one day somebody in the Orderly Room asked me to sie,'Il 
a letter requesting that a canteen be opened. I don't know who wrote 

..·the letter but rrry name was tagged on to it. It was addressed to 
/'the Commandan~.Special Troops, Second Army, Lebanon, Tenn.• 

He knew nothing about the Army Regulations referred to in the letter, nor 
: - the· source of the information on which the reference was based. He had 
· . repeatedly tried in vain to secure a set of Anrry Regulations for his · 

company (R. (:J), ol, 68, 69, 72). · · 

In connection with the Tennessee canteen he opened a canteen fund 
a.ccowt in the. Commerce Union Bank of Lebanon. When he returned to Camp 
Crowder at the end of maneuvers, he deposited approximately C2,000 in a 
_ganteen fund in the Ueosho Bank, representing cash taken in during the 
last·rew days' operation of the canteen in Tennessee, and subsequent col
lections from credit.customers. He already had a company fund account in 
the Neosho Bank, but established the canteen fund separately, because all 
canteen accounts had not yet been settled. He had made arraneements with 
the ~Iholesale merchandisers who had supplied the canteen, to pay their 
accounts in lwnp sums at the-. end of maneuvers. 

•Nobody in t:1a.t cornpany that I l:novi of v1as under any impression 
that an accurate account had to be kept of the operations. We 
thought that being on maneuvers, Wrlat· Was left OI' if any profit was 

. made we thought that at the end of the maneuvers ;-re wo'Jld declare · 
a dividend to the company and the company f'und would absorb that· 
prof~t.• 

He declared a dividend at the end·or July, depositing something over 
.· $1,100 in the Company Fund account in the First National .Bank of Neosho 
. (R. 61-64). 
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He admitted the falsity of his statements to Colonel Coe on 15 
December 1942, and the endorsement to _the effect that:the Allen-Bennett· 
bill had been paid. The check for it was not made out until 6 March' 
1943. However, he had sufficient money in the total of all acco~tsto· 
take care of it and all other outstanding canteen obligations. He-was 
confused about the others and was then under the· erroneous impression that · 
they had been paid. He had never kept, or applied to the payment of 
personal obligations, any of the monies belonging to the compan;r or can- . 
teen funds of which he was custodian.' His misrepresentations to Colonel· 
Coe were made •in order to get Colonel Coe off my neck-~ he testified. 
•It is not exactly any fun to walk around or sit around/ when you ·have . 
bladder trouble and with that pain in rrry feet - it was about all I was 
interested in·*** for quite a while and I was about ready to say · 
anything to get a little peace and quiet.• (R.' 64-68). 

6. Specification 1, Charge II alleges a false official. report that· 
the indebtedness of ;jpl,092.16 owed by the accused's company canteen .fund 
to the Allen-Bennett Company had been paid as of December 10, 1943, made 
both verbally and by written indorsement with intent to deceive the 
Secretary of War and the accused I s commanding officer•. Every element o:f 
the of:fense alleged'was not only shown by clear and uncontradicted testi
mony, but freely admitted by the ~ccused, who :testi:fied however, to a 
painful and long continued illness - the existence and character of which 
were established by competent medical testimo~y - to which he attributed. 
the mental attitude which impelled him to say •anything•, just to get 
Colonel Coe •off his neck•. This latter is a matter eligible for con
sideration in extenuation only, and constitutes no defense to the charge. 

. ' 

7. Specifications 3 and 4, Charge II, allege false official reports 
maie ~'1th intent to deceive the accµsed's commanding officer, that all· 
outstanding canteen accounts had been paid, and that all :monies accruing 
to his canteen·fund had been transferred. to his companyfund. The state
ments and their falsity a.re shown·by the evidence. The ac~used t~stified 
he was under the impression the outstanding accounts had been paid at 
the time he falsely stated to his commanding officer that such was the.case. 
The statement that he had closed out the canteen account and deposited the 
proceeds_ in the company fund was as purposeless as it vras false, but it 
was made officially with intent to deceive. , The evidence is sufficient 
to support the findings of guilty o.f·both these:speci:fications. The action 
by the reviewing aut~ority indicates that the·accused•s illness was taken 
into consideration as~ ·an extenuating factor. 

8. Specification 2, Charge II, alleges negligent failure to keep 
proper account of canteen funds while on maneuvers, in that receipts Eµid 
expenditures were not properly recorded and a council book vras not kept· 
and audited by a properly appointed council. The evidence shows, in 
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.connection with the .establishment of the lJorth Carolina canteen, that the 
ae_eused ha.d. made an unsuccessful ·effort to· procure pertinent Army Regu
lations, and that he labored under the impression that infQrmal methods 
1(9)'e.authoriied. An immediate.need existed for a company canteen, ·and 
he'simply made arrangements to procure a stock of merchandise, and started 
one, consultmg informally with his company officers from time to time 
·concerning operational details, and maintammg a crude system ·of .records 
.that required- various •assumptionS1' when an audit was fmally made. He 
signed a letter requesting authority to operate a company canteen in 
Tennessee •in accordance with par. 2£, A.R. 210-65.• However, he. operated 
1.t i:Q· tha same manner that he had operated the North Garolina canteen. 

-'.these canteens were profitabzy operated, and there is· no confincmg 
suggestion of misappropriation of .funds. 'I'he accused was properly acquitted 

~6:pthe ·second.Specification under Charge I, alleging embezzlement of $60.00;
·anathe finding of guilty of the first, for embezzling the same amount on 
,;another occasion, was properly disapproved. His .failure to keep proper re
~ords ~ shown was a breach of Army Regulations, to the prejudice· of gcod 
order.and !Qilitary discipline, and properly charged as a violation of 
.Article o!'.'. liar" 96., . 

9. . 1'na action p1. the reviewing authority, approving .so much of the 
89l:lteno~ as. provides for dismissal from the service, terminates with the 
!olloring _sentence: •It is recommended, however, that the execution of 
the·sentenee be suspended during the pleasure of the President.• 

,10,. · ·'Thi(aceused is .2,6 years 0£ ·age. War Department· records sh01r 
enlisted service (rom 2 M:~ 1939, until commissioned ~econd lieutenant, A.U.S., 
39.Se.Ptember_l941; ~mp~ary pranotion to first lieutenant, A.:u.s., 28 May 
1<}42j ~rar,-promotion to captain, A.U.s., 14 December 1942• 

.n. 1'h8 court, was legally constituted. · No errors affecting the 
substa.ztt1-J,'righ-t;s 0£ the ~cused_ we;re cormnitted during the trial. !he 
..Board ot: Retlew 'is ot_ 'Uie 11 opi:Jlioo that the record of trial is ~eg~ 
su£!ieient to support• 'the fi.ndµlgs of gullty 0£ Charge ~I and 1ts Speci
lieatione; ~egaJ.17 ~ricie?t'to· support the sentence and to wan-ant con
·firma.tion thereof •. Di,smisS:B,l is authorized upon c-onviction of violation 
Q/''irliele .ot. war 96. · · 

(on leave) , Judge Advocate. 

Judge Advocate.~.e,~: 
Judge Advocate.&f-,:. reRa'ft .&t: 
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SPJGN 
CU 237228 

let Ind. 

War Deparunant, J.A.G.o., 3 SE p 1943 - To the Secretary o:r lfa.r. 

1. Herewith transmitted for the action of the Pre!ri.dent are 
the ·record of trial and the opinion of the Board 0£. Review 1n the 

. case of .Captain David A. Wolters, s.c. (<>-451510), 262nd Signal · 
Construction Company. · 

2. I concur in the opinion o:t the Board of Revi8W' that the 
record of trial is legal~ sui'fi.cient to support tne findings and 
the sentence as approved·ey the roview.Lng authority, and legally 
suf'ticient to warrant confirmation thereof. I recommend that the 
sentence of dismissal be confirmed but suspended during the plsaaure 
of the President. 

3 • . Inclosed are a draft o:t a letter !or your signature, trans
Jd:tti.Dg the record to the President for his action, and a tom ot 
Executive action designed to carrr into effect the .foregoing recora-
mends.tLon, should ~ch action meet 11:i. th ;your approval. · 

~.C::... ~,..__o----

Myron c. Cramer, 
Major General, 

The Judge Advocate General. 

3 Incls. 
Incl 1 - Record of trial. 
Incl 2 - nrt. ltr. far a!g. 

Sec. of War. 
Incl 3 - Form of Execiutive 

acti.on. 

(Sentence coofirmed rut execution suspended. G.C.tr!.O. 295, 4 Oct 1943) 
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WAR DEPARTMENT 
. (333) .Arrrry Service Forces 

In the O.f.fice o.f The Judge Advocate General 
V{ashington, n.c. 

SPJGQ 6 A.UG 1943CM 2.37229 

UNITED STATES FORT LEWIS I WASHINGTON ~ 
v. ) Trial by G.'c.M., convened at 

) Fort Lewis 1 'Washington, 19 
First Lieutenant THEODORE C. ) June 1943. D.ismissal 
BALDWIN ( C>-.385 528) 1 L-i..fantq. ) 

OPINION o.f the BOA.RD OF RBVIEW' 
ROUNDS, HEPJURN and FREDERICK, Judge Advocates 

1. The record o.f trial in the case of the officer named above ha.s 
been examined by the Board of Review and the Board submits this, its. 
opinion, to The Judge Advocate General. 

2. ~e accused was·tried upon the .following Cha.rge_s and Specifications: 

CHARGE I: Violation of the 93rd Article of War. 

Specification: In that 1st Lieutenant Theodore c. Baldwin, Infantry, 
(O.R.C.), Service Command Unit No. 1907, did, at his quarters, 
at Fort Lewis., Washington~ on or about May 221 1943, with in
tent to commit rape; commit an assault upon Ruth Marion Rankin, 
a female person, by striking her with his fist and !mocking 
her down, .forcibly removing her clothing, pushing her onto the 
bed and starting_ to get on top of her. 

CHARGE II: Violation of tha 95th Article of '1\11.r. 

Specification 1: In that 1st Lieutenant Theodore' c. Baldwin, Infantry, 
(O.R.c.), Service Connnand Unit No. 19071 did, at an~_near Mess 
Hall No. 4, Staging Area, Fort Lewis, 'Washington, on or about May 
221 1943, in the presence of enlisted men, wrongtu.J.:cy strike 
Ruth Marion Ramkin in the face and body with his open hand, drag 
her b,y- the hair, and forcibly thrust her into a Government truck.. . 

. Specification 2: In that 1st Lieutenant Theodore c. Baldwin, Infp.ntry, 
{O.R.C.), Service Cormnand Unit No. 1907, 1ra.s, at South Ta~oma, 



(3.34) Washington, on or about :May 18, 1943, in a public place,·to 
wit: The ;.fonarch Fuel Company fuel yard at No. 3302 So. Cent.er 
Street., d..""Ullk while in uniform. 

Ha pleaded not guilty to the Charges~~ SpeciTications. He was found 
guilty of Charge I and the S~~~:icfltion thereunder except the words •nth 
his fists and lmoek:irlg her down"., also of Charge II·and the Specifications 
there.under, except, as to Specification 1., the words "and bocy• and "drag" 

· ·substituting for the latter word 0 grasping". No evidence of any previous 
conviction was subnitted. Ha was sentenced to be dismissed the service., to 
forfeit all pay and allowances due or to become due, and to be confined at 
hard li1bor for 20 years. The reviewing authority approved on1¥ so much of 
the findings of gullty of Charge I and the Specifics.tion thereunder as " 
involves a finding of guilty or assault and battery, in viol.aµon of the 
96th Article of War., only so much of the findings ot gullty of Specification 
2 of Charge II as involves a finding o! guilty of being drunk in uni.f'onn in 
a public pl.ace, in violation of Article of· War 96., and on:cy, so much o! the 
sentence as provides for dismissal from the service. '!he record of trial 

· was forwarded for action under the 48th Article of ~. 

3. '!he evidence for the prosecution pertinent to Charge I and its 
Specification shows that a Miss Ruth Marian Rankin , llbo had been recently, 
but ms not then, an employee in the Western .Union Office at Fort Lewis., · · 
Washington., received a telephone call shortly after 9 p.m • ., Friday 21 May 
l.S)4J from the manager of' that office, a Mr. Hiatt. During the phone . 
conversation Mr. Hiatt introduced her· to the accused. Accused then asbj 
her if he· might take her home that night 'When she was readir to lea·,a her\.. 
pl.ace of employment. Her hours ot employment were !rom 4 p.m. to midnight. 
She told him that she usually went home by .bus. At midnight 1'hen she left 
her pl.ace of employment accused was outside waiting for her and again asked 
her if he might take her home. Mr. Hiatt and some others arrived and after 
a general discussion Miss Rankin got· into a truck driven by accused. Instead 
o:t driving her home accused took her to·his quarters at Fort Lewis., where 
they were joined by·Mr. Hiatt (R. 12, 13., 28,_ JO, 32., 34, 42). Shortl,y 
thereafter, Mr. Hiatt went out and brought back 11quite a .f'e114' ·bottles of 
beer (R. 13, 41)., and the acc1ised and Mr. Hiatt partook o! the beer (R. 13). · 
After a time accused and I1r. Hiatt le.ft the quarters. Later accused re
turned alone (R. 14, 33). Mias Ranld.n then stated that she had better go 
home, and accused said that he would go just as soon as he had finished his 

·beer and had played a phonograph record (R. 14). The accused then •started 
getting funny"., and Miss Rankin asked him "not to do that'it., and told him 
that she would like to "get home because it was getting late". 'lhe accused 
"insisted on getting fresh", and Miss Rankin told him if he did not stop 
she would hit him (R. 14). '!he accused held her hand so she couldn•t strike 
him, and then she bit him., and he hit her then "the .first time on the cheek" · 
with his open hand (R. 14, 15, 37). After that the accused pushed Miss 
Rankin down on the cot and started to take off her blouse (R. 15). When 
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p,ccused went over to the s:ink :ass Rankin buttoned up her blouse aga:iJ'l. 
(R. 15, 19). Accused came back·from the sink and held her hands, unbuttoned 
her blouse and forcibly removed her Wlderskirt, brassiere, skirt and girdle, 
but not her panties (R. 15, 16, 19, 48, 55), She never -was completely un~ 
dressed (R. 39). He made no attempt to remove her pant:i,es (R. 50). Miss 
Rankin resisted and tried to stop accused from removing her clothes, but 
he.was sitting on her legs and holding her hands together with.one hand (R. 
15, 46, 47, 50)~ !.Iiss Rankin made no outcry, explaining that sr.e was too 
frightened (R. 15, 16), and she fe2.red that he would hit her again (R. 5J). 
The accu·sed, before remov:ing Miss Ran.kin I s clothing; had pushed her so that.· 
she was lying down tollard the back o:' the cot (R. 18, 47). V/1:len she 'was 
struck, everything went black and she saw stars and was so shocked th.at it 
sort of gave her i•a funny feeling in the s1'omach" (R. 16, 18) •. After her 
girdle had been removed Hiss Rankin ~icked up a pair of pajama trousers and 
of her own accord put the--;,_ o:a for protection (R. 20, 21). The accused made · 
one attempt to get on top of '..':iss Rankin, but -she made an excuse to 11 go out 
to the back" because she "felt sick", and she then 11went to tlfe sink and 
threw up", and he never did actually get on top of her (R. 50, 51). After 
the accused struck Miss P.ankin, he 11pulled his shirt off11 and sometime later 
he took off his trousers. He took off no additional clothing (R. 54). The 
accused got up a number of times to go to the sink, and every tin,e he got up, 
Miss Ran1d.n vrould get up too (R. 51). She was not in fear of· rape, but was 
just "in fear.in general" (R. 49).· She testified she had nothing to drink 
(R. 40), but Private !.!c?Jahon who talked. to her at about 6 of clock the next · 
morning (R. 86) testified that he smelled liquor on her breath (R. 88). · 
Finally Iv~ss Rankin asked the accused if she "could go out to the back" and 
he said., "Yes". She left the barracks., and seeing that he 1'18.s not going to 
come after her, and observing lights in a mess hall across the field, she 

· ran there for help (R. 20). ,·,hen she W'clnt out she "grabbed the sweater from 
the back of the chair that was .sitt:ing close to the shower room door0 (R. 24). 

In support of Specification 1 of Charge II the evidence for the prosecution 
shows that upon leav:ing the quarter~ of the accused, 1liss Rankin ran across the 
field to a m~ss r.all, the lic;hts of -rmich she cou1d see, for help and asked the 
men there vrl}o were cooking breakfast if they would get her clothes from the 
accused (R. 20), but·they stated that they 11didn 1 t dare to go ·up there be-
cause he was a lieutenant" (R. 20, 21). One of the men finally went up . 
after the accused., and the accused came in a iruck to take her back., but she 
"was scared to go back" and asked the men not to let the accused take her 
(R. 21). The accused then took her by the arms and shoulders, "in a strong 
grip", .and., against her protests., pushed her toward the truck and pushed her in 
(R. :21, 22, 86). Miss Rankin jui1ped out of the truck, and the accused chased ! . 
and caught her (R.21, 22). This time he grasped her hair and used her _hair 
to help put her back into the truck (R. 23, 48, 52)., After he put her into 
the truck the sec~nd time the accused struck her on the chin (R. 21, 23, 24}. 
This took place' in .f' ront of the mess hall across the field from accused 1·s 
quarters in the Staging Area, Fort Lewis (R. 23). .Miss PJmkin had no idea 
as to the time of day, but it was "in between daylight and night" and it 

"was not really light out" (R. 23, 24). Then a guard came up who reported 
the matter to Lieutenant Dunthorn., 'Who carae down (R. 24., ~~:). After Lieuten:.:.nt 
Dunthorn 1s arrival Miss F.ankin's clothes -.rere brought to 11er at the mess hall 
(R. 24, B'i). After she had dressed tl,2 g11ard escorted Uiss P..ankin to the 
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. highway so thai she could catch a bus (R. 24, 87). 

Private Fred l.Ic~'.ahon, 613th Ordnance Compan;y-, saw Miss Rankin in the 
1r.ess hall shortly before 6 a.m., 22 I.'By 1943 dressed in pajamas and an Army 
overcoat. Accused came in shortly thereafter. She cried, "Oh, don't let 
him take me". Accused picked her up and carried her out and put her in a . 
truck and then got 'in himself. He did not see lrlJn strike the girl (R. 86, 
.88). }JcM3.hon smelled liquor on her breath and was under the impression 
.that she had been drinking (R. 88). 

At seven P.M. on 22 May 1943, 1'.iss Rankin was examined by Ma.jor Leon.B. 
Thomas, MC, at the Fort Lewis Station Hospital, and he found that she had a 
alight bruise .on the point of the chin 'Which might have resulte!f from a 
blow of the hand (R. 57, 58). In his opinion .i.llss Rankin, was a virgin (R. 60). 

The evidence ot the prosecution pertinent to Specification 2·of Charge 
II shows that about ?:JO a.m. 18 M'.ly 1943 the attention of George A. Smith, 
an employee of Monarch Fuel Co• .3302 Center Street, Tacoma, Washington, was 
directed by his employer to a government truck parted under the open shed 
in the rear yard of the Fuel Company. Mr. Smith investigated and found the 
accused asleep on the seat of the truck. He was not visible until Mr. Smith 
looked into the truck. Accused -was in unifonn. Mr. Smith opened the door 
of the truck and smelled something like whiskey or beer but could not tell 
the source of the· odo.r. He did not smell liquor on the breath of the ac
cused (R. 62-64, 71). Mr. Smith awakened the accused. Accused grumbled -
some~. He appeared the same •as any average person would. be when they 
waked up out of a sleep" (R. 64). 

The company yard is private property but customers have access to it. 
The truclc wa.s hidden from view as to persons on Center Street because of tvro 
buildin~s. There was a bluff over 20 feet in height to the rear. Persons 
using the highway on ti.a bluff could, .if they looked down in the yard, have 

. seen part 0£ th-e tn:~k extending out from under the shed (R. 68, 70). The 
truck had a ca:..cpy over it (R. 71). 

Although awakened: by Mr. Smith accused fell asleep again until two 
Corporals, Kenneth D. Norris and David L. McTeer, arrived shor~ thereafter 
and aroused him. '!hey could not tell whether anyone . was in the truck until 
the door was opened and they lookod in (R. 75, 80). Corporal Morris 
described accused as under the influence of liquor but not drunk (R. 74, 78). 
His eyes were "blood stained•. He was groggy and ~zed. There was an 
odor of liquor on his breath. Ha talked "thick-ton611ed• (R. 74)~ He was 
not disorder~ in any way (R. 78). Corporal McTeer also testified as to his 
condition. He·did not smell the odor of liquor at 11ll~ At first, after 
awakening, accused did not anS1'8r the questions put to hil1l but was soon 
in possession 'of his faculties. He could not say whether accused was drunk 
or sober, but accused acted "very much like a man who had been drinking• 
(R. 80, 81). In further amplification l!cTeer stated that accused was not 
drunk but was "partially under the influence of liquor". He would not classify 
a man as drunk until he is "just about out" (R. 82). Accused was a •little 
bit unsteady" on his feet when he got out.of the truck (R. 8,3). 
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4. The accused, having_been advised of his rights as a witness in 

his own behalf, elected to remain silent. 

5. With reference to Charge I and its Specification the reviewing 
authority has approved only a finding of guilty of simple assault and batter,y 
under the 96th Article of War. An assault and batter,y is the application of 
force by material agencies to the person of another without his or her con
sent. For a man to fondle a woman not his wife, against her will, is an 
assault and battery (M.C.!lf. par. 1492,. page 178). To. strike or slap her, or 
to forcibly remove her clcithes is also an assault and battery. It was es
tablished by the complaining witness, and not denied by the accused, that he 
slapped Miss Ra.nkin and forcibly removed most of her clothing against her 
will. The intent to rape was not proven. · The finding of guilty as to the 
Charge and its Specification, as approved by the reviewing authority is 
clearly supported by competent evidence. ·· 

I 
In support of the. finding of guilty of Specification 1 of Charge II 

the record discloses that Miss Rankin ran away from accused's quarters dressed 
only in his pajama pants and her own sweater acrQss a field to a mess hall 
where enlisted men were cooking breakfast. She described how accused took 
her by the ams and shoulders and pushed her over towards and into a truck. 
At1he first opportunity she jumped out and ran. · Accused caught her and 
dragged her back. In pushing her back again into ·the t,ruck he took hold of 
her hair. After he got her into the truck the. second tbne he struck her on 
the chin. There was a brui.se ·on her chin w.hen she was examined later th.at 
day. She held on to the door of the truck trying to prevent being put back 
on it and asked "the menII if they wouldn' t go along. The tes timoey of only • · · 
one enlisted man wa,s produced - it was that of Private McMahon, introduced 
by stipulation. He described how Miss Rankin appeared in the _mess hall shor~ 
before six o, clock in -the morning and ho-.r the accused came in after her and, 
picked her up bodily, carried her out, and put her into the truck. He saw no 
blows struck. He v.as Wlder the impression that the girl had' been drinld.ng. 
He smelled liquor on her breath. 

. . 
The acts perfonned by the accused were against the will of and without 

the consent of Miss Rankin. The acts of striking her on the. chin, forcibly 
thrusting her into a truck, and grasping her by the ~ir, constitute a.n · 
assault and battery in violation of the 96th Article of war.. The· evidence 
as relatad was sufficient to support· a finding that the accused committed 
the acts alleged by the Specification. Si11ilar conduct o:f the a ccused in _ 

. assaulting l,Tiss Rankin in his_ quarters by striking her and forcibly re
moving her clothes was considered by the reviewing authority a violation . 
of the 96th Article of War and thus sustained. '!he record does not clearly 
show whether any of the enlisted men witnessed the accused's conduct during 
the second episode other than McMahon. McMahon.saw no striking ot blows 
but witnessed only the seizing, carrying and .placing Mi.!s Rankin in -:!;he. 
truck. The assault and battery should therefore be treated in the same manner 
as in the .first episode and sustained only as a violation of the 96th Article 
of war. It is the opinion of the Board that the evidence is not sufficient 
to sustain a finding that the accus~'s conduct during the second episode 

· sh01'8d beyong a reasonable doubt that he was morally unfit to be an,ofticer 
or to be considered a gentle1,;an as contemplated by the 95th Article. ot War. 
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· Specification 2 of .Charge II a1Jeges the accused was drunk in uniform 

,in a public place. It was shown that the accused was asleep in a truck not 
visible to ~one unless they peered into the truck parked on private property 
under a shed. The accused was in·uniform. i'lhether the place could be con
sidered a public place or not is debatable. It is not necessary to answer 
that question because, in the opinion of the Board, the_prosecution failed 
to p~ove beyond any. reasonable doubt that the accused was drunk. 

The usual method of provin;;; drunkeMess is by the opinion of witnesses 
who observe the person charged, together with a description of his· conduct 
and demeanor. If a blood alcohol test is given, the resulting report, if 
properl¥ identified, is also admitted in evidence. 

In the case under discussion the blood alcohol report was not offered in 
evidence although it appears cttached-to the record, and shows that at 1:15 p.m., 
18 llay 1943, the accused was not drunk but was classified as intoxicated. The
report showed the blood content to be 0.14 Gms. per 100 cc. ThePe were 
three witnesses who observed the accused at the time he was awakened on the · 
morning of 18 :tay 1943. The first witness., Mr. George A. Smith, ·stated that 
the accused acted like a:ny other average person would act when awakened from 
a sleep. He detected an odor of alcohol when he opened the door of the truck., 
but could not tell the source of that odor. The other two witnesses testified 
·that the accused was not drunk. They both stated there was evidence that he 
had been drinking. One detected the odor of liquor on his breath. The 
other did not. One. stated that the accused was groggy and dazed and was un- -
steady on his feet when he got out of -the iruck. This condition could also . 
be true of anyone who had been sleeping for some length of time on the seat 
of a truck and is awakened. However, it is difficult to sustain a finding 
that the accused 7.ras drunk in the face of the direct evidence given by the 
only two witnesses that the: accused was not drunk. The Board is, therefore, 
of the opinion that the conclusions of these witnesses to the effect that 

_}he accused was not drunk should ou"heigh the descriptions t.'lat they gave 
of his.demeanor and conduct, particularl.3 when the accused's demeanor and 
conduct may be explained by the fact that he had just been awakened from 
heavy slumber. A doub,t thus raised should be resolved in favor of the accused. 
The evide~ce therefore does not support.the finding of guilty 0£· Specification 
2 of Charge II. · · · ' 

6. The record shoYra that ~ccused is 26 years of age.· He graduated 
£ran high school in 1936 and attended an agricultural college for one and 
one half years. He was conmdsaioned Second Lieutenant, Infantry-Reserve 
ll December 1939. He attended two tours of active duty of two weeks each. 
He -was ordered to.activt. duty 1 February 1941. On 21 December 1941 he was 
assigned to the Hawaiian Department. On 20 November J.942 following two' 
months confinement in hospitals suffering from chronic duodenal ulcers he 
was assigned to Fort Lewis £_or duty in limited-service capacity with ·the .. 
Service Command Unit 1907. On l April 1942 he was promoted to 1st . 

·Lieutenant, Infantry-Reserve. 

7. The court 1'J8.S legally constituted. In the opinion of the Board ot 
Review the record of trial is legally sufficient to support only so much of 
the finding of g~lty of Charge II, and Specification 1 thereunder as in-
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. volves findings of guilty of that Specification in violation of Article of 
.war 96, legally insu.fficient to support the finding of i::,'Ui.lty of Specii'i
cation 2~ Charge II., legally sufficient to support the finding of guilty 
of Cha::r;-ge' I and its Specification and the sentence as approved by the 
reviewing authority and to warrant confinnation thereof.. A sentence of 
dismissal is author.ized upon conviction of Article of war 96. · 

Judge Advocata 

Judge A.dvocata 

Jufge ~Advocate 
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lat Ind. 

- To th• Secretar;r of war. 

l. Herewith transmitted tor the action of the Preeident are the 
NGOrd of trial and the opinion of the Board of Rni• 1a the caee ot 
First Lie1&enant Theodore c. Ba1c1win (0-38SS28), Intant.1"7. · 

2. I concur with the Board of Rni• that the reoord of t.rial 1• 
not legally su!!icient. to support the t1 nd1 ng1 of gullt7 ot SpecificatiOD 
2 ot Charge II (drunk while in uni.fora in a pl.i)lic place), i• lega].q 
n.tticient to support. the tim1nge of guil.t7 of Charge I and it• Spe
c1tioat1cn, aa apprond b7 the miffing authorit7 (assault and 'battel")" 
in T.1.olation of Article of war 96), &Di of Spec1tioat1.an 1 of Charge n 
(assault and b&ttel")" ae a 'dolation of Article of war 96, and not. ot _ 
ArU.cle of war ,f); I o<JQCur with the Board of R9"9'1.n that the recer4 
of trial 1• legail.T nt.ticient to support the sentence a, approfld b7 
tLe rm.ning autherit7 (di81d.aaal ) and. te warrant ocmtiraatioa thereof. 

- I reco ncl that the .tind1nga of pilt7 of Specification 2 of . Charge II 
be di1&pprond. and that the Nntence lM ccnti:raed and carried into 
eucut!en. 

3. Incloaed. are a draft of a lettv tor the signature or the Under 
Secretar," _of war, tranait.ting the record W the President. for hi.a action, 
and a fora of Elcecut.in actian desigDed to carrr into effect the recoa
memation hereinabofl ad•, aho\tld. suoh actioa aeet with approffl. 

llyron c. Craaer, . 
llajor General, 

The Judge Advocate General. 
3 Incl•• 

Incl. 1 - Record 01· trial. 
Incl. 2 - ntt. ltr. tor ed.g. usw. 
Incl. 3 - Fom. of actim. 

(Findings disapproved in part in acco~nce with recommendation of 
The Judge Advocate General•. Sentence to dismi~sal confinned. 
G.C.M.O. 289, 2 Oct 1943) 
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WAR DEPARrMENX 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington,D.C. 

(.341) 

SPJGH 11 AUG 1943 
CM: 237265 

U N I T E D S T A 'I' E S ) NINrH UNITED STATES AIR FORCE 
) 

Te ) Trial by G.C.M.,. con
) vened at Hergla North, 

Captain JAMES F. Fan.ER ) Tunisia, 16 June 1943. 
(0-561032), Air Corps. ) Dismissal, total forfeit

) ures and confinement 
) for three· (3) yeara. 

OPDUOO or the BOARD OF REVIEW 
HILL, DRIVER and LOrTERHOO, Judge Advocates 

1. The Board ot Review has examined the record of trial in the 
case ot the officer named abO'l'e1 and sul:nits this, its opinion, to The 
Judge AdTocate General. · 

2. The accused was tried upon the following Charges and Specifica
tionsa 

CHARGE Ia . Violation of the 93rd Article of war. 

Specii'ication 1: In that Captain James F. Fowler, A. c., 
· Headquarters, 340th Bomb Group, then Lieutenant, 340th 
Banb Group, did, on the U. s. SS West Point, while in 
rou.te .from the United States to an llll.disclosed destina
tion overseas, covering a period from February 14, 1943, 
to April 10, 1943, feloniously embezzle b;r fraudulently 
canvert.ing to his own use the sum o.r F_ive Hundred · . 
Dollars (J,00.00), lawful currene;r of the United States, 
entrusted to hi.a by Private Chest.er E. Tobias, 486th 
Banb Squadron, on or about February lS, 1943, this sum 
being the properly o.r the said Pvt. Chester E. Tobias. 

Specification 2a In that Captain James F. Fowler, A.O., 
Headquarters 340th Bomb Group, then Lieutenant, 340th 
Bomb Group, did, on the U.S. SS West Point., while in route 

· trom the United States to an undisclosed destination 
overseas, covering a period trom February 14, 1943, to 
April 10, 1943, feloniously embezzle by fraudulently 
convertin~ to his own use the sum of One Hundred Thirty 
Dollars il.J0.00), lawf'ul currency of the United States, 
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entrusted to him by Sergeant Joseph F. Skipper, 
486th Bomb Squadron, on or about February 15, 19~. 
this sum being the property of' the said Sgt. Joseph 
F. Skipper. 

Speoi.fication 3: (Finding of' Not ~ty). 

CHARGE II, Violation of' the 96th Articie of' War. 

· Specification 1: In that Captain James F. Fowler, A.C., 
Headquarters 340th Bomb Group, then Lieutenant, 340th 
Bomb Group, did, at San Francisco, California, on or 
about February 13, 1943, as the commanding officer 
having cashed a check in the sum of' Two Hundred 
Eighty Four Dollars ($284.CX>), more or less, represent
ing ration allowance. to enlisted personnel of the 
340th Bomb Group, will.rully and wrongfully appropriate 
and convert same to his own use without consent of' 
those entitled thereto. 

He pleaded not guilty to all Charges and Specifications, and was 
found not guilty or Specification 3, Charge I, and guilty or all 
other Speci.fications and the Charges. He was sentenced to be dis• 
missed the service, to forfeit all pay and allowances due or to become 
due, and to be confined at hard labor £or three ;years. The reviewing 
authority approved the sentence and f'onrarded the record of' trial for 
action under the 48th Article or War. · 

J. The evidence for the prosecution shows that the accused was 
Adjutant or the 340th Bomb Group, that the organization was in Walterboro,. 
South Carolina in December 1942 and until about 30 January 1943, moved by 
rail to Camp Stoneman, California, sailed from San Francisco, 14 or 15 
February 1943 on Steamship West Foint, and arrived at Kabrit, Egypt about 
29 March 1943. During the voyage there was a great deal of heavy gambling 
among the officers, and accused participated in some of' the games. At 
first he won, but later lost, and on one or two occasions stated that he 
was "broke or busted• (R. 5, 7, 16, 2)-25, 33-34, 41, 45-49). 

A• Specification 1, Charge I: At the beginning of' the voyage, 
Private Chester E. Tobias spoke to Captain ( then Lieutenant) Willi.am A!. 
Fearlstein with reference to finding a place for $500 that he had won in 
a dice game. Accused was present at the time, stated that he had a safe, 
and invited Tobias to come to his compartment later. Tobias and Corporal 
Sidney c. Fearl went to the room of accused, and Tobias asked, "Will you 
put my money away now, sir". Accused r~plied, •Yes~ there is a safe here 
and you can put it in here". Tobias counted the $~00, mostly in f'ive and 
ten dollar bills, and gave it to accused, who also counted it. Captain 
Pearlstein was in the compartment at the time. Tobias did not ask for 
his money during thewyage, but about 2 or 3 April, after landing at 
Kabrit, Egypt, he went to headquarter1> with Corporal James F. Garrity. and 
Private Feter J. Lannon, 1µ1d asked accused for his money. Accused stated 
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that he had forgotten the key and instructed Tobias to wait outside. 
He waited two or three hours, during which he twice made inquiry for 
accused and was told that accused was not in. When accused returned 
he stated again that he had forgotten the key, and advised Tobias to 
return ~he next morning. Garrity and Lannon did not go inside with 
Tobias and did not hear the conversation. When Tobias returned the 
next morning accused stated that the money had been stolen apd also 

· his gun, and that accused was responsible for it, would pay .:t back, 
and s~mehow would get it. Tobias did not at any time receive the $500 
nor any part of it from the accused (R. 5-9, 14-15, 18-19, 21-24). 

Before they left the boat at the port of Tewfik, on the last 
day of the journey, accused stated to Captain Pearlstein that the safe 
had been rifled and that t11.e money he was keeping in trust for Tobias, 
along with a gun, cartridge ·belt and ccrtridges, had been stolen. Ac
cused stated that any key would open the safe, that it had been rifled 
between the last time he looked at it and "the present time~, and that 
he would make up the money !' in allotments or pay it off some way". From 

1 

the port at Tewfik they proceeded by train (one day's journey) to Geneif'a 
and then the same day to Kabrit (R. 28, J0-32). 

!:?• Specification 2, C~rge I: During the voyage from San 
Francisco to Egypt, Sergeant Joseph F. Skipper delivered to the accused 
for safekeeping $130 ( thirteen $10 bills), which he had won in a crap 
game. Sergeant Skipper understood that one of the other men had placed 
1ome money with accused, and for that reason asked him to keep it and 
wanted it kept in a safe. Accused stated that he would be glad to keep 
it for Sergeant Skipper. This occurred on the promenade deck, several 
men were "around there" but Sergeant Skipper did not know their names, 
and he did not ask for nor receive a receipt. Four or tive days after 
they arrived at Kabrit, Sergeant Skipper went to headquarters and asked 
accused for the $130. Accused advised him that the safe had been rifled 
and that all the money and a gun were gone, but that he could expect 
restitution or reimbursement, and did not deny that Sergeant Skipper gave 
him the moner. Sergeant Skipper did not receive the $130 nor any part or 
it (R. 16-17). . · . . ,, .· 

~. Specification 1, Charge II: During December 1942, while 
at Walterboro, South Carolina, a number of men in the organization were 
authorized to live orr the post and ration separately. Their names were 
shown in the morning reports (Exs. 2 and 3). Before the organization 
le.f't Walterboro, a letter containing a check for approximately $280, 
came to the office• .Accused a1vised Technical Sergeant George R. Vohries 
that the check.was for rations, requested him. to make up a list of the 
men rationing o!f the post, and remarked that.he bad this money and 
could not do ·anything with it. On the train between Walterboro and · 

· Camp Stoneman, accused mentioned the check to Sergeant Vohries and Alaster 
Sergeant Paul J. McElroy, and asked i.f the former still had a list or the 
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men who had ration money coming to them. Sergeant Vohries handed 
the list to accused. Later, at Camp Stoneman when the men asked 
Sergeant Vohries about their ration money Sergeant Vohries was in-
formed by accused that the check was made out to the Commanding Of-
ficer and could not be cashed. About 1 May at Sfax, Sergeant Vohries 
again spoke to accused about the money and accused stated that he did 
not know where the check was. After an investigation started, accused 
asked Sergeant Vohries to make out another list. Sergeant Vohries 
then, in the latter part of· J.lay, prepared a list of the men due rations 
(Ex. 4), and delivered it to accused. This list ~ontains names of 20 
men, and shows total rations due them of $276.71. It was stipulated 
that 17 named men of the organization, 14 of whom (subject to some dis
crepancies in spelling) appeared among those on the list (Ex. 4), would 
testify that they lived off the post at Walterboro, South Carolina during 
certain dates in December 1942 and were entitled to ration funds, and 
that they had never received any part of these ration funds from accused 
or anyone else (R. 33-43). 

After he had been advised that he need not make a statement 
and that ir he did it would be used against him, acdused made a written 
statement (Ex. 5) to Major Hugh E. Mcconville, in substance as tollowss 
The check was "addressed" to the Commanding Officer and had the word' 
"Rations" on it. Accused delivered the check to "Colonel Mills", later 
it was "turned over" to accused, who held it until he found out what it 
was for, and then Colonel Mills had gone. Accused asked the Judge Advo
cate at San Francisco 11 how it could be cashed so I could pay the boys 
off". He was referred to the Finance Officer, who instructed him to 
sign his name "as commanding". Most of the money was for men who had 
preceded them and the remainder was for men who were to be with the 
organization and "some who weren't". 11So" he held the money several 
weeks on the boat, and "to make it brie!'11 loaned the money out as he 
"figured" it would be impossible to pay all the men until they arrived 
and the unit got together, and "this individual" would reimburse him 
and everything would be "square". "So far the individual hasn't kicked 
through and that is where the matter s:t;ands now". The amount involved 
was about ~284, the accused had not reimbursed any of the personnel, and 
he did not care to name the individual to whom he loaned the money (R. 43-
45). · 

4. For the defense it is shown by testimony of Major Carl Kisselma.n, 
defense counsel, Lieutenant Colonel Adolph E. Tokaz, First Lieutenant 
Anthony J. King, CaptaL. Charles J •. Cover, and Major llalcolm A. Bailey, 
that accused was a man of ideals, patriotism and principles, had a good 
reputation for integrity and he>nesty, by diligence and enthusiasm did 
much to build up the 340th Bomb Group, and was "one of the most respected 
and admired men" in the group (R. 50-51; 54-55, 57-60, 62-63). 

On cross-examination and questions by the court it is shown 
that Major Kisselman learned two or three days atter they arrived.at 
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Kabrit that some money was missing, accused spoke of the $500 only 
and said that he held himself re1ponsible for repayment of the money, 
and Major Kisselman assumed that satisfactory arrangements had been 
made. During the voyage the safe was kept in a hold in the forward 

. part or the ship, the door to the hold was kept locked, and it was 
necessary to make arrangements with the officer in charge of the hold 
in order to enter it. The hold was filled with impedimenta and bag
gage of several organizations. The safe of accused was a standard 
field safe and had a collllilon type lock with a flat key, but the wrong 
key would not turn in the lock. \'/hen Rccused told Major Kisselman 
that the $500 had been stolen from the safe and that a gun had disap
peared, he stated that the safe had not been blown open or the lock 
smashed, but that whoever had done it had found some means of opening 
it and relocking it. Captain Cover had to have someone go with him 
and open the door when he went to the hold where equipment was stored 
(R. 51-54, 60-61). . 

Accused testified that he 
1 

entered the service 16 October 
1941, attended Officer Candidate School, was collllilissioned a second 
lieutenant, was awarded a "soldier's medal", was assigned to Columbia 
Army Air Base, had a large part in the activation of the 340th Bomb 
Group, and served as Group Adjutant. Before going overseas he gambled 
very little and only for small stakes. The ground echelon of the group, 
of which he more or less assumed command, moved to Camp Stoneman, 
California, and then.embarked on the iiest Point on 15 February. There 
was general gambling, both among officers and .enlisted men, on board 
ship, and accused participated spasmodically. The first day he won 
$375 in a crap game. Arter the first 10 days he lost steadily. During 
the voyage accused lost about $900 taking into consideration his win
nings. He.meant that he lost $525 plus the $375, and he borrowed about 
$75. He. borrowed $200 from his "defense counsel" and repaid $100, bor
rowed $120 from Lieutenant Pearlstein and repaid $20, borrowed $25, $25, 
$20, $30, and $80 from five other officers,~ or which was repaid 
except the $80. The amounts repaid were from his first pay received at 
Kabrit. After leaving Australia he had a bad streak of' luck, began bor• 
rowing, in less than a week ~ve up gamblingt and thereafter devoted his 
time to reading and writing (~. 64-67, 71-72). . . 

At the suggestion or Captain Pearlstein, Private Tobias gave 
the accused $500 to be placed in the safe £or safekeeping. Tbe safe 
was in the hold and the entrance was through a small door. In order 
to enter the hold accused had to obtain permission from the officer in 
charge who accompanied him into the hold. After placing the money in 
the safe, accused did not "go into" the safe again prior to arriving 
at Kabrit. When Private Tobias came to see accused about the money at 
Kabrit, the saf'e had just arrived. Accused suddenly realized that he 
did not have the key, so stated that he would. have to go to the barracks 
and get· the key. He started to the barracks, but there were 'a million 
and one things to do right then", and after two hours he returned to 
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headquarters without having gone to the barracks, Tobias was still 
there, and accused told him he was sorry and to return the next morn
ing. When accused opened the safe in the presence of several· men, it 
opened normally and he made the comment that he bad $500 in there that 
"belonged to another fellow". At first he did not discover that the 
$500 was· missing, but finally said, "By God, the money and the gun is 
gone". He was referring t_o a gun which Captain Varnol G. Farmer had 
placed in the safe. Accused later learned that the gun had not been 
stolen, as Captain Farmer had obtained the key from accused and gone 
to the safe during the voyage to get his cleaning materials which were. 
with the gun. When Tobias returned, the morning the safe· was opened, 
accused told him the safe had been opened and the gun and money were 
gone, and that accused would see that he received his money back. The 
accused made plans for repayment and intended to repay the money regard
less of the outcome or the trial. He had received no pay since the one 
time shortly after landing (R. 67-71). 

Accused· bad no recollection that Sergeant Skipper gave him 
$130 for safekeeping, but would not deny that it was given to him, and 
expected to pay that am?unt.to Sergeant ~kipper (R. 68-71). 

On cross-examination and questions by the court, accused 
testified that he had about $25 when he went on the boat· and two or 
three dollars when be lef't, that he won and lost at.gambling and finally 
bad·• losing streak. He sealed.the $500 of '.robias in an envelope, put 
Tobias ' name and the amount ~n it, and placed it· in the safe. The safe 
was •pretty Ml", no other money was placed in it, and it was not 
opened again until the day the money was missed. He reported the loss 
to his commanding officer, but did not request an investigation. The 
sare·was nbt damaged and there was no noticeable disorder in it. The 
gun in the safe belonged to Captain Farmer. ·The accused did not, be• 
fore leaving the boat, tell Captain Pearlstein that the money bad been 
stolen.· He did· not remember that Sergeant Skipper gave him any- money, 
but if' it was given to him, he "used it in gambling and * * * wasn't 
supposed to use it". Accused did li~tle drinking pn board ship (R. 72-
nJ. . 

. 
Captain Varnol G. Farmer placed a pistol, cleaning kit and 

tull equipment in the safe o! accused. During the voyage when he asked 
accused to get the pistol for him, accused gave him the key to the sate, 
and Captain Farmer removed the pistol and cleaning materials and returned 
the key. It was his ncollection that he told accused he had removed the 
pistol. This was about a week or a week and.a half after leaving San 
Francisco. In order to get to the safe it was necessary for him to go 
to the officer in charge of the hold to unlock the hold. The safe was 
in the bottom .or the hold with several heavy boxes · on top, which they 
bad to remove in ordeu ~o get. to the safe. Captain Farmer did not see 
any money nor an envelope which might have contained money, in the safe, 
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and did not remove e:ny money. He locked the safe and put the boxes 
back on top as they were. Staff Sergeant Frank Tureck and the o,t'ficer 
1n charge or the hold were present, and the former assisted Captain 
Farmer. Accused told him the pistol was missing from the safe (R. ??-
81). ' . 

Captain .Robert F. Sommers and Chaplain James A. Cooper were 
present on the occasion when accused opened the safe at headquarters 
at Kabrit, and he "mentioned that he had lost a gun and a sum or money"· 
(R. Sq-SlJ. · 

5. In rebuttal it is shown that Tobias delivered the $500 to 
accused in "Five and tens", about 1100 p.m., and it was last seen 1n 
accused's hand. Arter accused told Tobias the money was gone, he said 
he would pe.y it back somehow and that his gun was missing also. Sergeant 
Skippe~ delivered the $130 to accused about three or four o'clock in the 
afternoon, a day or two after Tobias turned ·1n his money and two'or three 
days after the beginning (lf the voyage. At the time accused was standing 
on the deck, enjoying the scenery, and was 1n complete contr~l of his 
mind although, he may have had a drink or so. Sergeant Skipper identified 
himself, asked accused to take the money, and accused took it and put it 
in his wallet. The conversation lasted not more than five minutes. When 
he asked for his money at Kabrit, accused did not express surprise, and 
told him the money had been stolen. Sergeant Skipper rer.iinded him o! 
the incident on the boat, and accused seemed clearly to remember the 
occasion of Sergeant Skipper giving him $130 (R. 81-85). 

Staff' Sergeant Frank Tureck, called as a witness by the court, 
assisted Captain Farmer in removing a pistol from the safe in the hold 
of the ship. He saw no money nor ehVelope in the safe, and no one 
removed.any money (R. 86-8?). 

6. Accused, recalled as a witness, testified that at Kabrit he 
showed no surprise when Sergeant Skipper said he had $130 in the sate, 
because he knew Tobias and Skipper were .friends and assumed that the • 
$130 was part or the $500 that Tobias gave him. Accused was not 
intoxicated at any- tllle oo the boat. There were originally two keys to 
the sate, but he did not know who had the other, nor whether it still 
existed. It was more or less used as his °"l1 personal saf'e (R. 87-88) •. 

7. ·,1. As to Specification 1, Charge I, it is shown without contra
diction that shortly.after the·340th Bomb Group left San Francisco by 
boat, Private Chester E. Tobias delivered to accused for safekeeping 
$500 in currency, which Tobias bad won in a dice game, that it was in
tended that the money be kept in a safe o! accused.which was in the · 
hold or the ship, and that after they arrived in Egypt about six weeks 
later, Tobias'asked f~r his money, but accused did not then nor later· 
deliver it to him. These facts unexplained constitute a clear case of 
embezzlement. · 

As a defense accused claimed that he placed the money in a 
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sealed envelope bearing the name or Tobias and-the amount, placed 
the envelope in his safe in the hold or the ship, locked"the sai'e, 

. did not open it again until after he aITived in Kabrit, Egypt, and 
then found that the money had been stolen from the safe. Considered 
in the light of the attendant circumstances, this uncorroborated ex
planation offered by accused is not convincing. 

The safe was stored in the bottom ot a hold or the ship, 
under several heavy boxes which had to be removed in order to reach 
the safe. The door to the hold was kept locked and no one could enter 
the hold except by permission of an officer in charge who would unlock 
the door • .Acoused claimed that the safe had not been broken open, and 
that someone had apparently unlocked it with a key and then relocked it, 
as it opened normally at Kabrit, according to accused. Accused possessed 
the only known key to the safe although there had at one time been 
another key. When Captain Farmer and Sergeant Tureck opened the sai'e 
about a week and a half out or San Francisco, they.did not observe any 
money nor an envelope·that might contain money, and they did not remove 
any money. Captain Pearlstein was positive that accused stated to him 
on the boat at Tewfik at least one day before they arrived at Kabrit, 
that the money had been stolen from the sate; but aocused answered Tobias' 
request for the money at Kabrit, several days after they left the boat at 
Tewfik, by stating that he did not have the ke;r to the sai'e. The next 
day he advised Tobias that the money bad been stolen, and also that a . 
gun bad been stolen from the safe, but claimed that he later learned· that· 
Captain. Farmer had removed the gun. It was the recollection of Captain 
Farmer that, at the time, he advised accused that he had removed the 
pistol. Accused gambled heavil;r on the voyag-e and lost. 

•Any adult man who receives large sums or money from 
others for which be is responsible and accountable, who 
wholly falls either to account for or to turn them over 
when his st81fardship terminates, cannot complaili if the 
,natural presumption that be has spent them outweighs any 
explanation he may give, however plausible, uncorroborated 
by other evidence." (Dig.· Op•.JAG, 1912-40, sec. 451 (20); 
CM 123488; CM 203869) • . . 

•An officer 1n charg-e or trust .funds who falls to 
respond with them or account tor thea when they are called . 
tor by proper authority cannot complain if the natural·pre
sumpt,lon that he has made away with them outweighs any un
corroborated expl.lll8.tion be D1&y' make, especially if his 
explana,tion is inadequate and conflicting. The return or 
the amount or the .f'und post ll!:!m ~ is or no probative 
value, except as an admission that be was responsible for 
it. It does not tend either to negative or to excuse the 
offense charged.• (Dig. Op. JAG, 1912-40, sec. 451 (20); 
CM 123492). . 
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.... R• As to Specification 2, Charge I, it was admitted }.,y 
accused that 1r Sergeant Skipper gave him JDOney to keep for him, 
accused used it in gambling, but he claimed that he did not remember 
that Sergeant Skipper gave him the money, though he would not deny
it. The· evidence shows beyond any reasonable doubt tb,at Sergeant 
Skipper did deliver $1.30 to accused. The testimony or Sergeant 

.Skipper was clear e.nd positive that he delivered 13 ten dollar bills, 
on the promenade deck, at a time when accused was viewing the scenery, 
and that accused placed the money in his wallet. At Kabrit when 
Sergeant Skipper asked tor the money and referred to his having 
delivered it to accused, no denial was made, but accused stated that 
the money had been stolen. It is most improbable that an officer re
ceiving $130 from an enlisted man, in trust for safekeeping, would 
forget .about it, or be in doubt as to whether it had been delivered 
to him. Accused did not deny receiving the _money from Sergeant Skipper. 

S• As to Specification 1, Charge II, it is shown-that ac
cused received a check for about $280, representing ration money to 
be paid to some of the men. He admitted to Major McConvllle that he 
obtained advice as to bow to indorse and cash the check, which was 
payable to the COillllll!lllding Officer, held the money for several weeks 
on the b~t, and then loaned the mone;r to an unnamed person. It was 
stipulated that l4 or the men shown to be entitled to the mone;r would 
testit,y that they had never received any par~ or these ration funds. 

To constitute a conversion or money or property so as to 
make out a case or embezzlement, accused need not appropriate the 
property to his own use, but is guilty if he fraudulently appropriates 
it to the use of another (20 C.J. l+Z'I-J:cJ). Whether accused uses the 
money converted himself, or loans it to others, is i.Jmnaterial (Russell 
v. State, (Ark.} 166 S.W. 540). . _ .. 

8. Careful consideration has been given to petition tor 
clemency by defense counsel and assist&Jit defense counsel dated 19 
.Tune 194.3, appligat+on for clemency by accused dated 2.3 June 1943, 
and request tor clemency by 10 officers or 3.l+Oth Bomb Group dated 
6 July- 1943. 

9 •. The accused is 2.3 years ot age. The records of the Office 
ot The Adjutant General show his service as rollowss Enlisted service 
from 16 October 1941; appointed temporary second lieutenant, Army ot 
the United States, from Officer Candidate School, and active duty 
5 August 1942; appointed temporary first lieutenant, l December 1942; 
appointed temporary captain, 15 May 1943. 

10. The court was legally oonstituted. No errors injuriously. 
atf'ecting the substantial rights ot the accused were collllllitted during 
the trial. The Board of Review is of' the opinion that the record ot 
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trial is legaJ.J.,' sutticient to supJ)('rt the findings or guilty and . 
the sentence, and to warrant confirmation 0£ the sentence. Dismissal 
is authorized upon conviction or a violation of the 93rd or 96th 
Article ot War. 

• 

-10-



(351) 

1st Ind. 

- To the Secretary or War. 
. . 

l. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board or Review in the case or 
Captain James F. Fowler ( 0-561032), Air Corps. 

2. I concur in the opinion of the Board of Review that the record 
of trial is ·legally sufficient to support the findings of guilty and the 
sentence, and to warrant confirmation of the sentence. The accused em
bezzled f'rom one enlisted man $500 which had been entrusted to him for 
safekeeping, $130 from another, and converted to his own use approximate
ly $284 of ration funds due men of his organization. I recommend that 
the sentence to dismissal, totalerorfeitures and confinement at hard · 
labor for three years be confirmed and carried into execution. 

Consideration has been given to a clemency request from ten 
officers of the organization of accused, that the confinement imposed 
be suspended or remitted. The reviewing authority considered and denied 
the request for clemency. In view of the nature of his offenses I believe 
that the confinement should be executed. 

J. The United States Disciplinary Barracks, Fort Leavenworth, 
~sas, should·be designated as the place of confinement. 

4. Inclosed are a draft of a letter for the signature of the Secre
tary or "'f!ar, transmitting the record to the President for his action and a 
form of Executive action carrying into effect the recommendation made above, 

~- ~--·~ -~ ... 

.3 Incls. 
Incl.l-Record of trial. 
Incl.2-Dft. ltr. for sig. 

Sec. of Ylar. 

Myron C. Cramer, 
Major General, 

The Judge Advocate General • 

Incl.3-Form of action. 

(Sentence confirmed but that part providing for confinement at hard 
labor remitted. G.C.M.O. 227, 11 Sep 1943) 
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WAR DEPARTMENT 
Arm:, Servioe Foroea 

In the Office .or The Judge Advocate General. (.3S.3) 
· Washington, D. C. 

SPJGK 
Cll 237279 

9 SEP 1943 
UNITED STATES ) SIXTH AIR FORCE 

) .. 
v. Trial .by G.C.M:., oonnned at ~ U. s. ~,.Ur 13._.e, Ta.lara, 

Major HERBERT M. JOKES ) Peru, 7 June 1943. Diamiaaa.l. 
(0-336875), Quartermaster ) 
Corps. ) 

OPINION or the BOA.RD OF REVIElf 
LYON, HILL and ANDRE3S, Judge .AdYOOatea. 

1. The record of tria.l in the oaae of the officer named above baa 
been examined by the Boa.rd or Review a.nd the Board aulmdta this, its 
opinion, to The Judge Advooai;e General. 

2. Accused wu tried upon the follawring Cmrge and Speoifioationa a 

CHARGEt Violation of the 95th Article ot War. 

Specification la . (Finding ot guilty disapproved by reviewing 
authority). 

Specification 2a In that :!rajor Herberts M. Jones, Quartermuter 
Corps, wa.a, at U.S. Army Air Bue, Ta.lara, Peru, on or a.bout 
January 10, 1943, drUllk: and disorderly in the Otfioera Club. 

Specification 3& In that Major Herbert M.. Jonea, Quartermaater 
Corpa, did, at Ta.lara, .Peru, on or about Jiaroh 14, 1943, uu
law.f'ully enter the dwelling of Ji>Hph Guthrie withovt au
thority. 

Specification 4a In tha.t Major Herbert M. Jones, Quartenaater 
Corps, wu, at Talara, Peru, .on or a.bout March 14, 194.3, drunk 
while in uniform. in the compaey of enlisted men in the home ot 
Joseph Guthrie. · 

1'he accused pleaded not guilty to and we.a found guilty ot the Charge and 
Specifioa.tions. No evidence of previous oonviotiona wu introduoed.. Be 
wa.a sentenced to diamissa.l. The revining authority diaa.pprond the tind
i:og of guilty of Specification 1 (drunk and disorderly in quarters), a.pa 
proved the sentence and forwarded the record ot trial tor a.otion under 
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Article of We.r 48. 

3. The evidence for the prosecution is substantially as follows• 

On the night of 10 Jal uary 1943, a dice game was in progress in the 
Officers' Club at the United States Arm:/ Air Base, Talara, Peru. Ml.jor 
Samuel L. Stevens .. Air Corps• United States Army Air Base, Ta.Iara,· Peru, 
stated that the· game was going on when he entered the Club. He estimated 
that 10 or 16 officers were pl~ing - "Just as lll8.llY as could stand aroum 
the table". The accused was in the game. Playing dice at the Club .waa 
a common occurrence, especially around pay day. A special table had been 
arranged for that purpose. Major Stevens stated that during tne progress 
of the gs.me Captain Sol Heinema.nn, Medical Corps, wanted to shoot the 
dice and accused objected, saying that 'it was not his shot. Accuaed 
"struck at" or struck Captain Heinemann. There was some further argu
ment, following which accused was "pw;hed11 out of the door. .Major Stevens 
sta.ted without objection.. 11 I think the major (accused) was drinking 
rather heavily" (R.22). Profanity was being used by the accused and by 
others who were participating in the game, and others in the game, besides 
the accused, were drinldn~ and using profanity "such as you usually hear 
around a crap game" (R.23J. · 

lrajor Henry s. Howard, Air Corps, Headquarters and Headquarters Squad
ron, 336th Service Group, United States Army Air Base, Ta.Iara, Peru, was 
not in the l)rap game but wu standing near Najor Stevens, just a few feet 
from the game table. · According to Major Howard's versiona 

"• • • A commotion started, and there were some wild swings 
exchanged by various people, of whom Major Jones was one. 
Then there seemed 1;o be a lull in the situation, and the 
next thing I ~... Major Jon.ea &ccuseg was more or lesa 
bodily carried out•••." (R.26). 

About 15 minutes later Major &ward found accused lying on the ground 
outside the Club. He shook a.ccused a little bit, after which accused 
recognized him and got up. Major H.owmr-d stated that he "more or less" 
assisted accused to his quarters. Accused had the smell. of liquor ori 
his breath and i_n the opi.nion of'. witness he was intoxicated (R.26). 

first Lieutenant Robert E. Boak, Air Corps, 397th Bombardment Squadron, 
10th Statistical Control, APO 832, testified through a deposition that he 
was a participant in the crap g8l'll8. His version of the episode was that 
accused entered the game about 9 o'clock. Accused's face was flushed 
and he seemed o_onfused in his actions. He dropped money and had difficulty 
in reoovering it. His voice was loud. He ma.de an error regarding the 
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game and refused to permit the game to continue until he ha.d hi1 way. 
Deponent stated that accused attempted to pro-.oke a tight. Be attempted 
to strike •captain Dowtin• and Captain Heinemann. who •threw the oftioer• 
(aooused) out of the Club. On direct examination deponent 1tated that 
only accuaed. us·ed profane language, but on cross-examination he oontra
dicted himself by stating that others, including hilllselt. were using 
profa.nity·(R.2lJ Govt. Ex. c). · · 

Captain Heinemann' a account of the incident wu that 1ome que1t1on 
arose aa to whose turn it waa to •shoot the dice•. He stated th&t ac
ouaed insisted that it wu hia (aocused 1 a)· turn and refused ;to let the 
game proceed unleaa he wu allowed to have his wa.y. The general opinion 

· was that accused wa.a in the wrong. · Captain Heinemann ,tated that acouaed 
finally "took a n1.ng• a.t him but miaaed a:Dd that after that wu settled 
accused argued with other officers in the game. ifl.tness described the 
awing aa a asort of a round.-houae•. He stated that thei,e were about 16 
officers in.the gameJ that some of ·them were drinkingJ and that in his 
opinion accused waa drUDk. On oroaa-examination Captain Heinemann stated 
that the re were other arguments during the game in which accused waa not 
involved; that there wu nothing extraordinary about this particular in
cident ex·oept perhapa •1twaa &_little bit more violent and went a little 
f'urther than the usual.incident••••" (Govt. Ex. D). 

With reference to Speo1ficatioJl8 3 and 4, Mrs. Charlotte Guthrie, 
an employee of the Poat ~ineer, 1alara., Peru, stated that she had known 
the accused since about 20 November 1942. Accused had been a triend ot 
the family since tha.t time. She and her husband had accepted his hos
pitality at the Officers' Club and other plaoes on more than one occasion 
and acouaed had been an invited guest in their home 12 or 15 tim.ea. On 
some oooe..aions he would stop by their home without in"fitation. On the 
night or 14 March 1943., after Mr. and Mrs. 'Guthrie had retired and after 
all the lights were out,, :Mrs. Guthrie heard a. commotion outside.· The 
front door was looked. The next thing she knewa · 

"• • • the crowd om a.round from the front door to the be.ck 
door and through the back door. and they were lighting their 
wa.y with a cigarette lighter trom the kitchen to the dining 
room and through to the li"fing room. opposite the bed room. 
Mr. Guthrie, '11W husband, got up and went· into the living room. 
I had to go through to another bed room to get a robe, and I 
went into the k1tohen, and there I found one enlisted an 
1tanding at the door. I got h1m and took him into the middle 
bed room and sat him down and started to ·oau Colonel MoElnin 
but I decided I wouldn't bother him ainoe it was Sunday night 
and he would probably be home. I didn't see Major Jones, but · 
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I hee.rd m:, husband calling the name and a.sking,him what the 
hell he was doing there. and to get out and stay out.•••" 
(R.14). · 

.Mra. Guthrie stated that "they" rang the bell and "banged• on the front . 
door several times before entering the house through the rear door. She 
did not know the soldier but recognized him aa an enlisted man by his 
uniform {R.15 ). 

Joseph A. Guthrie. of the Accounting Department of the International 
Petroleum Company, a resident of Ta.le.re.. Peru, and husba:nd of the witness 
Mrs. Charlotte Guthrie, corroborated the testimo~ of his wife and described 
the entry into the house substantially the same as did Mrs. Guthrie except 
he explained that the back door through which accused entered was un-
locked (R.18). Mr. Guthrie stated that in his search for the intruders 
he found the accused •and some other fellow" at the f:ront door and ordered 
them out. Witness then went to the kitchen where he found two enlisted 
men. One left immediately. Mrs. Guthrie "grabbed" the other one by 
the arm and took him into the bedroom by the telephone to call the "oolone1• 
but decided not to do ao at that hour (10130 p.m.) (R.12). · Referring to 
the accused. Mr. Guthrie stated that when he first saw him he was at the 
front door on his knees trying to unlock the latch. Mr. Guthrie was of 
the opinion that accused wa.s drinking (R.17,18). He stated that he did 
not turn the lights on until after accused had le~. He corroborated the 
statement of Mrs. Guthrie with respect to the friendly relations which 
had existed between his family and accused. He~:.ated that accused had 
been assured of his welcome at their home which, of course. did not oon
template such an unauthorized intrusion. He stated that the accused later 
called by telephone and apologized·for the incident and explained that he 
waa "tight" at the time (R.20). 

For the defense Fi.rat Lieutenant John B. Ha~ley, Quarterma.ater Corps. 
United Ste.tea Ar'IIJ¥ Air Baae, Talara,.Peru, testified that aa he entered 
the _Club on the night of ~o January 1943 he 1 

;" 

"•••looked toward the orap table, and there was the usual amount 
of loud talking, swearing, and talking to the dice, so I went over 
and looked at the table -- I couldn't get aroUJJd it, beoauae there 
were so m&.ll¥ officers around the table. • • • I turned around. and 
started to go towa.rd. one of the other tables and have a drink. Al 
I turned aramd, I heard Captain Heine·mann swear very loudly and 
say something· about Major Jones /_accusey -- I didn't hear distinotly 
what it was, and I didn't PS¥ much attention to it • • •• A few 
minutes later, I heard a rush toward the door. I just looked baok, 
and didn't see anything ... I just saw a Whole b~oh of offioera 
rush out, and I didn't even know what happened and someone.said• 
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. 
some other officers were rushing Major Jones out of the olub. • • •• 
(R.27). 

Corp~ral John F. }.foDonough, 208th Quartermaster Detachment•. lhited 
States Arrq Air Base, Ta.lara., Peru, wa.s on duty as temporary bartender 
at the Officers' Club on the night of the incident referred to. He 
stated that everyt.hinf; was "goill{; a.long quite well". liB' served a drink 
to the accused a.nd then accused went back to the crap game. According 
to the corporal •a version a. lieutenant pioked up the dice out of turn 
e.nd there was an argument over the "roll". In the cow.rse of the argument 
ao·cused stated that he would sell the roll to the lieutenant for 100· soles. 
The lieutenant refused the offer and a.ocused placed the dice on·the table 
and remarked that there would be no more orap shooting that night, where
upon Captain Heinemann picked up the dice. Accused said something to 
Captain Heinemann to the effect that if he rolled he would be sorry. •and 
Captain Heinemann just took the dice and rolled them". Accused made a 
move toward Captain Heinemann but witneu ciid not know whether he struck 
the captain or "just swung at him and missed". Witness stated that 
most of the officers were drinking and that accused's condition 1"18 "about 
the same a.a the rest of the off'leers• (R.28,29,30). 

Accused did not testify but me.de ~ unsworn statement through defense 
counsel a8 followsa 

"•••On behalf of the accused, I would like to tell the court 
that Major Jones is a professional soldier. He has spent the 
best yea.rs of his life in the Army. Before coming into the 
A:rm:,, he served in the Pennsylvania National Guard -- his home 
state. He enlisted in the Regular Army on September 23. 1931, 
and after serving one enlistment. he was honorably diaoha.rged 
as a sergeant, and ree~isted on September 23. 1934. He was 
diacha.rged as a ae·rgeant on August 4, 1936, and reenlisted. 
He was discharged as a staff sergeant on August 4, 1939, and 
reenlisted. He was discharged as a technical sergeant on 
August 25• 1940, to accept a commission as a second lieutenant 
in the Quartermaster Corps. On June 17, 1941, he was promoted 
to first lieutenant. On June 17, 1942, he was promoted to cap
tain, and on January 30, 1943, he was promoted to major.• 

4. The evidence as it relates to Specification 2 of the Charge shows 
that accused at the place and time alleged was intoxicated and that while 
engff.ged in a. crap game with 10 or 15 officers, many of whom had been drink
ing, aocused became involved in an argument and scuffle with Captain 
Heinemann, which resulted in accuaed being ejected f'rom the club. Such 
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conduct on the part or the accused we.a, of course, prejudicial to good 
order and military discipline but the evidence does not show that ac
cused was grossly drunk or that he was conspicuously disorderly within 
the meaning of Article or War 95. The Board or Review- is of the opinion 
that the evidence is legally sufficient to support only so much or the 
finding of guilty of Specification 2 as involves a finding or guilty ot 
that Specification in violation or Article of War 96. 

All to Specification 3 it clearly appears that acouaed wrongfully , 
entered the home of Mr. Joseph Guthrie. However. in view of the peculiar 
ciroumstanoes and the friendly relations theretofore existing between the 
accuaed and the Guthries • the Board of ReTiew ia of the opinion that the 
conduct of accused was not su~h as to transcend the line of demaroation 
between the service-discrediting conduct in violation of Article of War 
96 and the more reprehensible conduct violative of Article of War 95. 
For that reason the record is held sufficient to suppott a finding of 
guilty of Specification 3 in violation of Article of War 96 only. (Dig. 
Op. JAG. 1912-40, Seo. 453(9); CM 195373 (1931).) As to Specification 
4 the accused was charged w1th beiDg drunk while in uniform in the oomp~ 
of enlisted men in the home or Mr. Joseph Guthrie. in violation of Article 
of War 95. He is not charged with drinking with or becoming drunk with 
enlisted men. This is the occasion referred to in Specification 3. There 
is no direct evidence that accused was in uniform. lbwever, the fact that 
he was an officer on duty - with American troops in Peru in time of' war -
e.ffords a basis for a legitimate inference that he was in the uniform of 
e.n officer· of his re.nk. There is evidence warranting an inference that 
the accused was drunk, but as was said in connection with Specification 
3, supra, his conduot was not such. as to transcend the line of demarca
tion between conduct prejudicial to good order and military discipline, 
in violation of' Article of War 96 and the more reprehensible conduct 
violative of .Article of War 95. 

5. The accused is 37 years of age. The records of the Office of 
Xhe Adjutant General ,how that he served. as an enlisted man in the 
PellllBylvania National Guard for three yearaJ enlisted in the Regular 
Anny on 23 September 1931 and served therein in the grades of private# 
corporal a.nd sergeant for nine yea.re. While serving in the Regular 
A.rmif he was appointed secom lieutenant, Inf~try Reserve. 7 October 
1935, and was reappointed in the same grade on 11 September 1940. He 
was discharged from the Regular Army ae stafi' sergeant on 25 October 
1940 to enter on active dutyJ entered on active duty 26 October 1940J 
promoted to first lieutenant 18 June 1941; promoted to captain 26 ~ 
1942; and promoted to major 30 January 1943. 
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6. There is attaohed to the reo~1d..._ot trial a reoommendation.for 
olemenoy in behalf of the entire mem.bersft!p. of the oourt which states 
in part as follon a · · · · 

•o. With the exception of the oircumstanou that led to 
Major. Jones' reoent trial, this officer was known to have exe
outed his official duties as an Officer in the Quart~rmaater 
Corps in a manner tha.t showed marked aptitude and abilit)r. 
During the entire twelve yea.rs of honorable aervioe per.formed 
by the.accused, the reoent charges plaoed against him appear to 
be the only evidenoe of in.fra.ctions or the atandard of oonduot 
prescribed for military personnel. 

•3. It 11!1 believed that if olemenc;y is granted and thil · 
offioer is reinstated to duty in the permanent grade or Technical 
Sergeant held by him prior to being oolllllisaioned, he will prove 
his value to the &riled toroes in every respeot and abide by and 
deserve the faith plaoed in him. 

•4.· For reuona aet torth·above, it is earnestly reoolllll.end.ed 
that cl8lllency in thj,a case be granted.• · 

7. The oourt was legally oonstituted and had jurisdiction or the 
person and the aubjeot matter. Except as noted, no error• injuriously 
affecting the substantial rights of the •accused were committed during 
the trial. In the opinion or the Boa.rd of Review the record of trial 
1• legally s,uft'ioient to support only so muoh of the findings ot guilty 
or·sp~cifioations 2, 3 and 4 of the Charge a.a involves findings of 
guilty of those Specifications in violation of Article of War 96 and 

__ lega.11:y sufficient to support the sentence and to warrant confirmation 
thereof. Diamissal is authorized upon conviction of Article 'of War 96. 

I 

Jw.ge Advocate. 

Judge Advocate• 

.;, 7 -
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1st Ind. 

War Department. J.A.G.o•• i 1 SEP 1943 - To the Seorete.r,y at War. 

1. Hermrith transmitted for the action of the Preaident are the 
record of trial and the opinion of the Board of Review in the oue ct 
lajor Herbert M. Jones (0-336875), Quartermaster Corps •. 

. 2. I concur in the opinion ot the Boa.rd or Renew th&t the record 
of_ trial is legally sufficient to support only ao much;:t the finding• 
of guilty of Specitioa.tiona 2,3 a.nd 4 of the Charge as involves findinga 
of guilty of those Specifications in 'Yiolation of Article of War. 96 and 
legally auffi~ient to support the sentence and to warrant oonfirma.tion · 
thereof. I recommend. that the sentence be confirmed but that the exe
cution thereof be suspended during the plea.sure of the President. 

3. Incloaed are a draf't of a letter for your signature transmitting 
the record to the .President for his' action and a form of Executive action 
designed to ca.rey into .effeot the recommendation hereinabove made, should 
such action meet with approval. 

~-~.~~-
J.wron C. Cramer. 

Major General, 
3 Inola. The Judge .Advocate General. 

Inol.1-Record ot trial. 
Incl.2-Dra.t't of let. for 

aig. Seo. of War. 
Inol.3-Form ot action. 

(Findings disapproved in part in accordance with rec·ommendation of 
The Judge Advocate General. Sentence confirmed tut execution 

. suspended.. G.C.M.O. 329, ··28 Oct 1943) 
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WAR DEPARTMENT 
~ Serrl.ce Forces 

In the Office of The Judge Advocate General 
(,161)Washington, D. C. 

SPJGN 
CM 237281 i~ 3 NOV 1943 

UNITED STATES ) ARMY AIR FORCES 
) . GULF COAST· TRAINING CENT:Efl, 

v. ) Trial by G.C.M., convened.at 
) Lubbock Army Flying School, 

Second Lieutenant JAl,!ES ) Lubbock, Texas, 16 June 1943. 
R. EVANS (0-437402), ) Dismissal and confinement for 

. Air Corps. ) two (2) years• 

OPINION of the BOARD OF fu."""'VID'f 
LIPSCOMB, GOLDEN and SLEEPER, Judge Advocates 

---·--
1. The record of trial in the case of the officer named above 

has been examined by the Board of Review and the Board submits this, 
its opinion, to The Judge Adv~ate General. 

2. The accused was tried upon the foilowing Charges and Speci
fications: 

. 
CHARGE I: Violation of the 94th Article of War. 

Specification: In that Second Lieutenant James R. Evans, 
Air Corps, did, at Pampa Army Air Field, Pampa, Texas, 
on or about May 21, 1943, knowingly and wilfully apply 
to his own use a BC-1 airplane, Field No. 2, Air Corp~ 
Serial Number 37.-451, of the value of about $23,184.83, 
property of the United States, furnished ..and intended 
for the military service thereof. 

CHARGE II: Violation ·of the 96th Article or·war•
• 

Specification 1: (Finding of ·Net Guilty). 

Specification 2: In that Second Lieutenant James R. Evans, • 
Air Corps, having received a lawful order from Colonel 
D. s. Campbell, Commanding Officer of the Pampa~ 
Air Field, Pampa, Texas~ that he was grounded, that is, 
was off flying status, or word~ to that effect, the 
said Colonel D. s. Campbell being in the execution of 
his of'tice, did, at Pampa ~- ·Air Field, Pampa, Texas. 
on or about May 21, 1943, f'ail to obey same. 

http:23,184.83
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Specification 3: In that Second Lieutenant James R. Evans, 
Air Corps, did, at Pampa Army Air Field, P~pa, 'l'exas, 
on or about May 21, 1943, disobey Post Flying Regula
tions issued by the Commanding Officer of the Pan:i~a 
Army" Air Field, Pampa, Texas, in the·execution of his 
office, to wit: 

•Pilots and or student pilots will not fly 
at an altitude of less than lOCX) feet above 
the terrain, except when necessary to com
plete a mission or to comply with civilian 
air regulations• 

by flying a military airplane at an altitude of approxi
mately fifteen feet over a part of the ramp o:f the Pampa 
Army Air Field, Pampa, Texas. 

He pleaded not guilty to all Charges and Specifications. He was found 
.not guilty of Specification 1, Charge II, guilty of both Charges and all 
remaining Specifications, and sentenced to be dismissed the service, to 
forfeit all pay and.allowances due or to become due, and to be confined 
at hard labor, at such place as the reviewing authority might direct, 
for the period of two years. The reviewing authority approved the sen
tence and forwarded the record of trial for action under Article of War 
48. 

•
3. The evidence for the prosecution shows that on 21 May 1943, 

Colonel b. S. Campbell, Commanding Officer, Pampa Air Field, informed 
the accused that he intended to prefer charges against him for offenses 
he was alleged to have conunitted; _also that he - the accused - was 
grounded. Later in the afternoon the accused, explaining that he was 
going to taxi to Post Operations to pick up Colonel· Campbell, got into a 
BC-1 airplane at· Field 2•. Because another plane was preparing to land, 
the officer in the control-.tower in~tructed the accused to stand by,; 
despite this order ha proceeded forthwith to take off, reporting to the 
tower, "BC-1 taking off, taking off on last hop• (R. 9, 44-46, 5~51, 
53, 56). 

From an altitude of between 1500 and 2000 feat, he dived toward the 
ramp, levelling his plane at an altitude of about 15 feet, so that its 
wheels, 'Which-were down, almost touched the airpla.nes parked on the 
ramp. He repeated this performance for a total of three dives, calling 
in to the operations tower, as he ca~e out of one of them, "BC-1 just 
buzzed ramp. How am I doµig?• The officer directing operations from 
the tower radioed the students who were in the air to leave the pattern 
and stay away from the accused's plane. He also tried to bring some of 
the students back separately to get them on the ground, but as one 
would come in, the accused would return, and the student would have to be 
sent away. The students were finally ordered to land at the Pampa 
Municipal Airport (R. 24-25, 54-55). · 
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Lieutenant Colonel Robert c. McBride, Director of Flying at the 
Pampa Arrrr:, Air Field, anticipating fire or accident as a result of the 
accused's operation of tne plane, ordered the theatre vacated, the 
fire department alerted, the gasoline trucks dispersed., extra guards 
around the field, and a medical officer to hold himself in readiness. 
He also directed the operations officer in the control tower not to 
annoy the accused with radio conversation. The accused's flying, on 
this occasion, was, according to Colonel McBride, clear violation of 
Post Flying Regulations, of which a true extract c<:Jpy was introduced, 
prohibiting flying at an aititude of less than 1000 feet, except when 
necessary- to complete a mission or comply with Civil Air Rules (R. 2.3-28J 
Ex. 1). 

Colbnel Campbell took off in another BC-1 airplane, following the 
accused, when the latter desisted from buzzing the razip and proceeded in 
the direction of Ydami, Texas, operating his plane in an aimless manner 
at altitudes varying from very low to approximately 1000 feet. After 
two apparent attempts at pasture landings, the accused made a low, slow 
turn, his lett wingtip struck the ground - or a fence - and his plane 
came to a stop, its landing gear retracted, straddling the remains oi' a 
fence, demolished by the landing. The right wing was badly broken, the 
left ldng had a hole in it and a damaged tip, the propeller was bent, and 
there was a small hol-e in the fU8elage. The list or invoice price of this 
plane, equipped with its engine, was $2J.,18.4,.8J (R. 10-12, 42, 7.3-75; 
Ex. 2). 

4. The evidence for the defense shows that Sergeant Elo c. Findeisen, 
1094th Guard Squadron, Pampa Army Air Field, was placed in charge of the 
accused 'When he was picked up after the crash, riding 1n the ambulance with 
him.to the hospital, where, shortly after midnight, the sergeant testilied, 

ttThe nurse came 1n and gave him a pill of some lcind. After 
the nurse left he closed the door to approximately twelve to 
fifteen inches of being closed. He asked me if 1t was all right. 
I said it was all right. He slammed the door. I went to the 
door and saw that it was locked on the inside. I went to the 
adjoining room to the ldndow. Lt. Evans was on the outside. I 
yelled, •Halt'. I fired above his head. He stopped and came 
back in the window and we decided to put him in another place 
tor safe keeping.• 

The sergeant heard the accused make the statement, with reference to his 
actions that afternoon, •that he wanted to show the officers on the field . 
that he could fl7 a plane• (R. 98-99). 

Firs.t Lieutenant Delbert P. Johnson, Medical Corps, a qualified 
psychiatrist, had conducted a cursory professional examination o! the· 
accused, a month or more before the date of the alleged offenses. He 
did not consider the .30 to 45 minute talk lihich he had with him on that 

- .3 -

http:2J.,18.4,.8J


(364) 

occasion an adequate basis for a complete diagnosis. He testified, 
however, in answer to a hypothetical question, which included all of 
the alleged misconduct.of the accused, that it was his opinion that 
a person with a psychopathic personality would do all of this. It was his 
further opinion that although the accused was able to.tell the difference 
betwe_en right and wrong, the urge within the accused to do these things · 
was so strong as to overcome his idea of the consequences (R. 100-105). 

Following Lieutenant Johnson's testimony, Colonel Campbell was 
recalled by the court and asked 'Why the flight'surgeon had recommended· 

. that the accused be grounded, to which he replied, 

•As a result of his observation and what he had been told, 
he stated that it was his opinion that Lt. Evans was what would 
be classed as an inadequate personality, an unstable inadequate 
personality as well as I recall• (R. 109). 

5. The.accused at his own request was sworn and testified that· 
he had gone through two years of public school, transferred to mili-
tary school, and attended college two and one-half years. He left 
college to get into the Air Corps and was. accepted in March, 1941. 
While taking primary training at Cuero, Texas, ha was soloing a BT-14. 
airplane when a storm struck the field. The field called no more 
landingsj and the accused tried to get to the auxiliary field, but, 
upon landing, he jumped the fence at the end of the field. Thereafter, 
1'hile ta.king advance training at Kelly Field, Texas, qe had a mid-air 
crash in Decemb!3r, 1941. · However, he finished his advanced train:ing at 
Kelly and went on !oreign service to Peru. He left the latter part ot 
:March,. 1942, returned to this country around the last of May' or the first 
of June, 1942, and was assigned as.an instructor at Kelly Field. There 
he again had an accident while on a night bombing mission and bailed 
out of his plane about JOO feet above the ground. His back was injured 
as a result of the jump and he became extremely nervous after that 
time. He was taken oft of fiying status by the Flight Surgeon and given· 
a furlough. In November, 1942, he took a Fornr 64 physical examination, 
but did not pass the 64 examination on account of his pulse and blood pres
sure. He was then sent to the Pampa A:rrq Air Field, but was returned to · 
Kelly Field again to take another Form 64 exam1 nation. While returning 
to Pampa, he felt pretty badly and was apparently late in getting back 
to the .field. He was not then placed on flying status at Pampa but in 
charge of certain worlc in connection with the construction of athletic 
equipment. Folloring this, he was sent to.Wichita to study the con
struction of Beechcraft airplanes, and, .after a two weeks• course· . 
there, received an AT-10 rating. After returning· to Pampa, he was sent 
to Cadet Detachment, but had worked there only a short while when he 
was reinstated for flying on 7/ Karch 1943 (R. 79-84). · 
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Sanetime around the 19th o.t Ma;r 1943, the &9cused was again removed 

.trm tl.ying. According to ~e accused, this action was taken apparently' 
. a.s the result o.t an informal conf'erence attended b7 a number of offi-
cers, including Colonel McBride, Director of·Flying, and Major Adler, 

·post Surgeon. During this conf'erence, the prior conduct o.t the accused 
,ras discussed in his presence, and the possibility o.t resigning frc.:aJ the 
service was suggested to him. In answering inquiries o.t Coll>nel McBride 
and llajor'Adler as to the supposed misconduct of the accused on prior 
occasi-0ns, the accused testified that he had not insulted the ld!e 0£ 
a fellow o.t'.f'icer at .A.marillo, Texas, and that he was not drunk at ti.at 
time. He also stated that as to the South American trip made b;r him, 

· at which time he was given $21000 for expenses, he returned to this 
country" sooner than he expected, and that he still· owed- $600. He ad
mitted. that he had hit a South American of~cer while on this trip, but 
stated that· he did so because this officer was bragging on Germany. 
Several other .matters were br'1,lght up at this conference as-to irregular-
ities in the conduct of the a!cused (R. 87-88, 90, 91). · 

, 

. . After the conf'erence, the accused saw Colonel Campbell, and was 
intormed that charges were being pref'e?Ted ag~sl; him b;r reason of 
his conduct, and that he was.being removed from flying upoll the advice 
o.t Major Adler, Post Surgeon. All of this put the accused in a bad 
mood, and he went to town that afternoon, drank a couple bottles of 
beer and came back to the post.· After sitting in his quarters awhile; 
he did not care much what he did, and it was at this time.that he went out 
to the airplane. The accused remembered'putting a bottle o£ brandy in 

. the plane, but does not remember whether he drank an;rthing from it prior 
to getting into the plane. After landing he felt a little "w'ooz,1' but· did 
not know whether that was the result o:f the accident he had in landing. 
Upon ex~ation b;r the court, the accused again stat~ that he did not 
know why he was fl;ring.,· and that when he took of£, he didn't give it a 
thought. He did not.feel drunk at that time, but as though he were in 
a •dim dream• (R. 92-t{'/). · 

6. The Specifications of which the accused was found·guilty allege 
misapplication to his OWI1 use or a Government ·airplane; failure to obey 
the J.aw:t'ul order_. of his post commander, grounding him; and failure to· 
obey Post Flying Regulatiana, by flying a military airplane at an . 

·altitude·~ fifteen feet•. Every element or each of these alleged o£tenses 
was clearl7 shQWn by.uncontradicted evi~ence;. .the.mis,application"'in 

··violation ot Article or liar 94, tho failures .to obe;r in violation or 
Article or war 9~. · . 
. ?. Defense counsel entered a plea of •temporary insanity at the 
time azu1 period of the offense in question•; 'Which plea· the court ove!'
ruled atter all ~e evidence was in., including testimony addueed'b7 the 
defense 1a support of the plea. The question thus clearly raised by the 

. . . 
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record concerning the sanity or the.accused has been., at the direotion ot 
The Judge Advocate General., resolved subsequent to the trial in accordance 
with the provisions or the Manual., by a board or of!icers·convened on 20 
September 194.3 at the Borden General Hospital., Chickasha., Oklahana., 'Where 
·the accused had been under observation since 15 August 194.3. The board•s 
report., while diagnosing the accused's condition as •a constitutional 
psychopathic state•., expressly recites that •the patient could diatinguish _ 
right £ran wrong and could adhere to the right ~t the -:t;ime ~ the alleged 
oi'fenses.• 

8. The accused is 26 y:.ears or age. War Department rec~rds show 
service as an aviation cadet .from .31 May 1941, until appointed second. 
lieutonant~ Air Corps., A.u.s • ., and ordered to active duty• 13 Feb1"1182"7 
1942. 

9. The_ coUJ;'t was properly constituted. No errors injuriowsly 
attecting the substantial rights ot the accused ~:re cc.mrnitted during 
the trial. ·rn the opinion or the Board of Review the·record. ot trial 
is legally sufficient to support the findings.or guilty and the sentence 
and to warrant confirmation thereof. D1smi81al. is authorized upon 
conviction ot a violation ot Article ~ war 94 or 96. _ . . . 
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SPJGU 
C}'i 2.37281 

1st Ind. 

Vfar Deparli)lent.,. J.A.G~O., - To the Secretary of Yfar. 

1. Herewith transmitted for the action of the !-'resident are 
the record of trial and the opinion of the Boarc of Review in the -

· case of Second Lieutenant James Ft. Evans (0-4.37402), Air Corps • 

.2. I concur in the opinion of the Boa:r"<i of l:l.oview that the 
record of trial is legally sufficient to support the findings and 
sentence and to waITant con.-f'.i.rrration thereof. I recormnend that the 
sentence be confirmed and ordered executed. 

J. Consia.eration ha.s been given to e. letter -from the accused 
addressed to the Honorc1.ble ";'[alter F. ·George, _United States Senate, -
and forwarded by Senator George to this office. 

4. Inclosed are a draft of a letter for :JOur sienature, trans
mitting the record to the .President for his action, and a form of 

' Executive action desiened to carry into ef:..'ect the forer:oing recom'."" · 
mendation, should such action meet 'With approval. 

·r. E. Green, 
Bri r,acU.er General, U. S. Ariny~ 

Acting The Judge Advocate General. 

4 Incls. 
Incl l - Record of trial. 

Incl 2 - Dft. of ltr. f~r 
sig. Sec:. of Far. 

Incl .3 - Form of Executive 
action. 

Incl /, - Ltr •.fr. accuseci to 
Hon. 'Walter F. George. 

(Sentence confirmed but confinement reduced to one year. 
G.C.M.O. 403, 22 ~c-1943) 
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WAR DEP.ARTMENT 
Arrq Service Forces 

In the Office ot The Judge Advocate General {369)
Washington, D. C. 

SPJOQ 2 1 JUL 1943 
Cl( 237.306 

U N I T E D S TA T·E S. ) 79TH INFANTRY DMSION · 
) 

!• ) Trial by G.C•.ll• ., convene<i 
) at Rutherford Comty Court 

Second Lieutenant ROBERT ) House., Murfreesboro.,·Tennessee., 
H. RAY (0-12831.35), 313th ) 7 May 1943., Dismissal, total for
Intantry. ) feitures, contineme.11t tor onEi (1) 

) year. Disciplinary Barracks. 
4 

OPINION ot the BOARD OF REVIEW 
ROUNIS., HEPBURN and FREDERICK., Judge Advocates 

. 
1. The record ot trial in the case ot the' of.ticer named above has 

been exuined by the Board ot ReviEtW, and the Board submits. this, its 
opinion, to The Judge Advocate General. 

2. The accused was tried upoo the following Charge and Specification1 

CHARGE I~ Violati~ ot the 61st Article ·ot War•. 
Speciticationa In that 2nd Lieutenant Robert H. ~., Compaey •r, 

313th Infantry., did, without proper lea~, absent 
himself from his organization at llaneuver Area, 
Camp Fon-est., Tenn., trom about .April 11., 194.3, to 
about April 15., 1943. 

He pleaded not guilty to. and was found guilty o.f' the Charge ~- Specificatim · 
thereunder. Erldence ot two. previous convictions b;y ,general courts-martial, · 
OM tor absence without leave and the other tor breach ot arrest, was sub
mitted. Ha was sentenced to be dismissed the service, to forfeit all pay Slld 
allonnces due or to become·· due and to be confined at hard labor at such 
plaoe as the reviewing authority may direct for one year. The revie.nng 
autborit7 approved the sentence and designated the United States J?isciplinary· 
Barracks, Fort Leavenworth, Kansas, as~ place ot c9nt'inemant and forwarded 
the record ot trial tor ~ti.on under Article ot War 48 • 

.). While accused• s regililent was in the Camp Forrest maneu'fer area in 
a bivouac located four miles trom Noah, Tennessee an Highway 41, about 25 
miles trom Camp Forrest, Tennessee (R •.6!?;-6e.J., he was granted a pass by 
his CCll!P&DY ccmnander authorizing h1m to leave on Saturdq 10 .April 1943 . . 
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to go to Nashville, which leave expired at noon on Sunday·ll April 1943 
(R. 62). He did not return and after a search or the area he was e~tered 
on the morning report or his canpany, Company F, )13th Infantry, as :µQL 
( 6£.j Pros. Ex. 1). At the time accused was a platoon leader (R. 6£) ··and 
the battalion was running a firing test. (R•. ~. At 6:.30 a.m., Monday · 
12 April., the battalion moved to Spencer Range (R. f>!u• About 2100 (9 p.m.} 
on the evening of 15 April 194.3 Major Augustus H. Bode., Jr., accused's i;, 
battalion commander., saw him walking down the street in the town or Yur.trea.s
boro., apprehended him and turned him over.to the military police at the · 
police station in that town. Major Bode had issued orders that all officers 
and man should be back £ran pass on Sunday ll April by noon (R. 6s!-62.>• 

j 

• • .1 

4. No evidence was adduced by the defense and accused, his rights as -
a witness having been explained to him by the defense counsel., elected to 
remain silent (R. 6!). 

5s The record is legally sufficient to support the .findings and sentence. 

6. The record discloses that this o.i'ticer is 2.3 years of ageJ enlisted 
.3 October 1939., gradua.ted.fran Infantry Offiqer Candidate School., Fort 
Benning., Georgia, and was camniessioned Second Lie11tenant, Intantey-, AUS., on 
1 May 1942. Since that time.., he has been convicted or absence without leave 
from. 0715, 5 S13ptember 1942, to 0650, 7 September 1942 (Ex. 2); and o.t · 
breadng arrest on .31 December 1942 (Ex. )}. Although not disclosed by tiliis 
record., accused., while servw.g a sentence to., ~ alj a, restriction to 
camp., promulgated by General Court-Martial Orders No. J Headquarters 79th 
Inf'antry Division., dated 17 October 1942 (Ex. 2)., breached these restrictiona 
&nd, was absent wi.thout leave from 2, November 1942 to 5 November .1942. He 
,-as convicted of these offenses and sentenced to be dismissed, but execution 
o! the sentence suspended during the .pleasure ot tl?,e Presid.ent ( CM 229461) • 
.Action vas ta.ken by the fresident on 23 :March 1943., and the results of that 
trial are published in War Department General Court-Martial-Orders 76, dated 
2 April 1943. . "° 

. . . 

7. The court was legally constituted. No errors injuriously affecting 
the substantial rights o.t accused were committed during the trial. The Board 
or Review is or the opinion that the record ot trial is legally sufficient 
to aupport the 1'ind1ngs and the sentence and to warrant .con!irmaticn of the : 
sentence. The sentence is legal., dismissal. and the confinement imposed by 
the senwnca are authorized upon conviction o.t violation ot .Article of War · · · 

. 61. ' ' 

Judge Advocate. 

Judge Ac;tvocate. , 

Judge Advocate. 
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1st Ind. 
·s- AUG 1943 

war Department, J .A.G.o.~ - To the Secretary of war. 

1. Herewith transmitted f'or the action of' the President are the 
record of trial.and the opinion of' the Board of' Review in the case ot 
Second Lieutenant Robert H. Ray ( 0-1283135), 313th Inf'a.nt:ry. 

2. I concur in the opinion of' the Board of Review that the record 
of trial is legally sufficient to support the findings~ sentence 
and to warrant confirmation thereof'. Accused absented himself without 
leave in war time for £our days and ,remained 1ri that status until 
apprehended. The instant case is the fourth time this officer has been 
convicted by general court-martial since he was commissioned a second ·. 
lieutenant on l May 1942. In addition to breach of restriction (A.w.
96) and breach of arre::it (A.w. Ef)), this officer has also been convicted 
of absence without-leave (A.w. 61) on two occasions since September 
1942. One of these prior convictions restµted in a sentence or dis
missal whic!a was suspended by the President. Accused's repeated offenses 
and unauthorized absences demonstrate. an attitude of indif'!erence and 
irresponsibility incompatible with efficient service as an officer. 
I do not believe that future useful service as an officer can be expected 
of,liim. Accordingly, I recommend that the sentence be conf'irmed and 
ca.tTied into execution and that the Urd.ted States Disciplinary Barracks, 
Fort Leavenworth, Y.ansas, be designated as the place o! confinement. 

J. Inclosed are a draft of a letter for the signature of the 
Under Secretary o! War, transmitting the record to the President for
his action, and a form of Executive action designed to carry into. 
effect the recommendation hereinabove made, should such action meet 
with approval. 

~~-~ ..
' 

Myron c. Cramer, 
Major General, 

The Judge Advocate General. 
3 Incls. 

l - Record of trial. 
2 - Dft. of ltr. for sig. USW 
3 - Form of action. 

(Sentence confirmed but that part thereof providing !or continement 
at hard labor remitted•. G.c.:u:.o. 292, 2 Oct 1943) · 
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WAR DEPARTMENT 
knrrJr Service Forces 

In the Office or The Judge Advocate General. 
washington.,n.c. (373) 

7_- AUG 1943 

SPJGH 
C.M 237326 

UNITED STA.TES ) SECOND AIR FORCE 
) 

v. ) Trial by o.c.u., convened 
) at Pocatello Arrrry Air · I, 

Second Lieutenant CECIL c. ) Base, Pocatel~o., Idaho, 
T'dCJlPSW (o-573572), Air ) 23 June 1943. Dismissal. 
Corps. ) ' 

OPINION of the BOARD CF REVIEW 
HILL, DRIVER and LO'ITERHOO., Judge Advocates 

1. The Boa.rd of Review has examined the record o£ trial in the case 
o:r the officer named above and submits this, its opinion, to The Judge 
Advocate General. 

2. The accused was tried upon the following Charges and Specitica-
tionsa · 

CHARGE I: Violation of the 94th Article of War. 

Specification: In that, 2nd Lt. Cecil c. Thompson., 539th 
Bombardment Squadron, J82nd Bombardment Group (H), 
did:, at Pocatello., Idaho, on or about May 61 1943, 
knowingly and willfully apply to his am use a govern / 
mant vehicle, service number 20166381, command recon
naissance car, of the value or about $1360.00, property 
of the Unite.d states,· furnished and intended for the . 
military service thereof• 

CHARGE II: Violation of the 96th Article of war. 

Specification: In that 2nd Lt.Cecil c. Thanpson., 539th 
Bontiardment Squadron, J82nd Bombardment Group (H), 
did, at Idaho Falb, Idaho, on or about May 6, 1943, 
with intent to deceive o. A• Toome, Manager ~d Owner, 
Yellow Cab Company, Idaho Falls, Idaho, officially state 
to the said o. A. Toome, that, "I certi!'y that this 
trip is a military n~essit;r for the war effort, n 1n 
order to secure taxi cab. transportation in excess or 
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twenty-five :miles, which statement was knO'i1D b7· 
the said 2nd Lt. Cecil C. Thanpson to be untnie, in 
that the said 2nd Lt. Cecil C. Thompson intended and 
proceeded to use the taxi cab tor his own pe_reonal 
use. 

·He pleaded guilty- to and waa found gullt7 o! all Charges and ·speci
fications. He ,ras sentenced to be "dismissed from the .service of the 
United States Armyfl. The reviewing authorit7 apprOYed the sentence 8Dd 
forwarded t.he record or trial tor action under Article of War 48. . 

)• The proaeculiiOll offered no evidence. 

4.. The accused did not testify or make a statement• Ho witnesses 
· were ,called b,' the defense. After the findings, def'ense counsel · 

•ottered a plea in mitigation• substantially aa follows& - · 

A.t the time that accused aigxi.ed the certificate that the trip 
by taxicab was a :silitaey necessit;r for the war etrcrt (Charge n}, he 
TIU Tel7 d:n.mk. The offense of aw'.cying to bis own use a Ooverumem; 
vehicle {Charge !), was committed as the result of circumatances which 
&rose in camection with the taxicab trip. en the a.tternoon of 6 lla.y-
194), accused had been drinking in Company' with Prime Nunn and a -
woman. When accused bad arranged for the taxicab trip to Pocatello, 
the others decided to accompany- him. En route to Pocatello accused 
fell asleep. When he awoke, in front of' the Hotel Bannoclc, he found 
that some $200.00 1n money and his "AGO• pass nre missing. He asked 
the cab driver to wait., and entered the hotel to call the Militaey 
Pulice.· During his absence., Ntmn directed the cab driver to drive 
a.vra:,. .A.ccused. followed the advice or the Military' Police and swore om 
a warrant tor the .arrest of Nunn and the woman. .A.t that time, accused 
was Teey &nil)" and not entirely sober, and having been duped am robbed, 
he n.nted to do something himself. AB he was the Transportation Offi
cer, he quite natu,ral.ly called the· Air Base and arranged for a "Reconn. 
Car" to pick him up. He t.ook this Tehicle and went to Idaho Falls, 
where he ccntacted the local police, the ta.xi.cab compaey manager and 
the cab driver. He then drove back to Pocatello in the car, and the 
car ns -retumed to the Base (R. 8). 

S. The pleas o£ guilt;r support the .findings o£ guilt7. The 
statement or defense counsel in mitigation contains nothing incon
sistent with the pleas or guilty. The Speciricatipn, Charge I, clear'.Qr 
sets .forth an offense in violation of the 94th .lrticle or War. In 
the opinion or the Board of Review the Specifi.catio~ Charge II, · 
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alleges conduct ot a nature to bring discredit upcn the military 
service and cognizable im:ler the 96th Article of \far ( sea CM: 
150526, Thompson). 

6. Follc,wing the record among the accompau;ying papers is a .tile 
of papers :marked Exhibits A to M inclusive. None of those papers 
however were of'fered or received in evidence as exhib1t1. It appears 
probable that they are the Exhibits A to M referred to 1n the report, 
of investigation as statements of witnesses and stated to be 
attached thereto. 

7. The accused is 34 years ot age. .The records of the Office 
p! The Adjutant General show his service as follows: Enlisted service 
from· 20 Jul7 l.942; appointed temporary second lieutenant, A:nq o.t the 
United States, from Officer Cand1date School, and actiTe duty, 20 
January 1943. 

a. The court wu legal.17 constituted. No eubstantial errors 
injuriously affecting the substantial rights of the accused were com
mitted during the trial. The Board ot Review is of the opinion that 
the record of trial is legall.1' suf'ficiefft to euppoi;t the findings ot 
guilty, legally sut'ficient to support the s~ntence and to urrant con
firmation of the sentence. · Dismissal 1.8 au°hll'.>rized upon conviction 
ot a violation of the 94th or 96th Article o.t War. · . 

Judge Advocate 

Judge AdToca.te 
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1st Ind. 

War DepartI!lent, J .A.G.O., 1 G AUG /943 - To the Secretary of War. 

1. Herewith transmitted for the action or the President are the 
record of trial and opinion of the Board ot Review in the case of'" Second 
Lieutenant Cecil C. Thompson (0-573572), Air Corps. · 

2. I concur in the opinion of the Board of Review that the record 
is legally sufficient to support the findings of guilty and the sentence, 
and to warrant confirmation of the·sentence. 

The accused pleaded guilty to and was found guilty of willfully 
applying to his own use an Army command car, in violation of the 94th 
Article of War, and of making a false official statement to the owner or 
a taxicab company that his trip was a military necessity for the war 
effort, in order to secure transportation in excess or a prescribed limit, 
in violation of the 96th Article of War. t recommend that the sentence to 
dismissal be confirmed and carried into execution~ 

.3. Inclosed herew_ith are the draft of a letter for the signature 
ot the Under Secretary o! Uar, transmitting the record to the President 
for his action, and a form of Executive action carrying into effect the, 
recommendation made above. · 

~ ------~-->>---~L--

Myron c. Cramer, 
Major General, 

The Judge Advocate General • 
.3 Incls. 

Incl.1-Record or trial. 
Incl.2-Dft. ltr. for. sig. 

Under Sec. of War. 
Incl•.3-Form or action. 

(Sentence confirmed. G.C.M.O. 287, 2 o~t 1943) 
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WAR DEPAR'llJENT 

Arary Service Forces 
In too Office ot The Judge .A.dvocate General 

Washington, D.C. 

SPJGN 
CM 237347 

tf S AUG 199 
UNITED.STATES ) P'CRT BRAGG, NORTH CAROLINA 

) 
v. ) Trial b7 G.C.M., convened at 

Second L1eutenant JESSE F. 
. ) 

) 
Fort Bragg, North Carolina, 
.ZJ June 1943. Diauaal -1 

GAMBU.: (0-1169970), Field 
Artillery, First Field 
Artillery Training Regiment. 

) 
) 
) 

confinement fpr six (6) months. 

OPINION of the IDARD OF REVIEW 
CRF.SSON, LIPSCOMB and SIEEHm, Judge .&.dwcates 

1. The record of trial in the case ·or the offi.cer,named above 
has been examined b;r the Board of Review am the Board suanits this, 
its opinion, to The Judge .Advocate General. 

· 2. The accused was tried upon the follOll'lllg Charges and Speci.!1-
cations: 

CHARGE I: Violation of the 95th Article or War. 
I 

Specification l: In that Seet?nd Lieutenant Jesse F. 
Gamble, Field Artl.lleey, First Field 1rt1.llery 
Training Regiment, !'leld Artillery Replacement 
Training Center, Fort Bragg, North Carolina did, 
at Raleigh, North Carolina, on or about March ::$ 1 

1943, with intent to dei"raud, wrongfully and un
~ make arid ~tter to Hillsboro Hotel, Ra1 aigh, 
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North Carolina, a certain check, 1n wrds and tigures 
substantialli as follows, to lfit: 

RICHMOND, VIRGINIA, March 29, 19.Q NO_ 
STATE PLAlITERS BANK & TRUST CO. 

P~ to the 
order of Hillsbo£.O Hotel 110 /oo · 

Ten Dollars~ no/J:.00 - - - - - - - pofi,re
For~~~~~~~~~~ 

·•/ Jesse F. Gamble 
2nd Lt. F • .l. 
O-l.169970 

and by means thereof, did fraudulently obtain from 
Hillsboro Hotel, Raleigh, North Carolina $10.00, he 
the said Second Lieutenant Jesse F. Gamble Field 
Art:Ul.ery, then Yell knowing that he did no'b have and 
not intending that .he should have snf'.ficient .tunds 1n 
the State Planters Bank & Tzust Compaey, Richmond, 
Virgi.nia tor the payment o! said check. 

Specification 2: 14ald.ng and uttering false check at 
Raleigh, North Carolina, in amount o! $10.00 dr8lln 
on State Planters Bank & Trust Co., Richmond, Va. 

Speci!ication 3: Making and uttenng false check at 
Raleigh, North Carolina, in amount of $10.00 dram 
on State Planters Bank & Trust Co., Rl.cbmond,· Va•. 

Speeif':l.cation 41 Making and utte:ri.Dg .falae check at 
Raleigh, North Caroliria, 1n amount ot $5.00 drawn 
on First Citizens Bank & Trust Co., Ralei&h, •• c. 

Specif'ie&tion 5: Making and uttering false cbeok at 
Raleigh, North Carolina, 1n amount o! $5.00 drnn 
on First Citizens Bank & Truat Co., Ral~gh, N. c. 

Specif1cat1on 6: · Making and uttering rose cmck at 
Raleigh, North Carolina, in aD.>unt o:t $5.00 drawn 
on First Citizens Bank & Trwst Co.-, Fort Bragg, N. c. 
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Specification .7: Making and uttering false check at 
Raleigh., North Carolina., in amount or $5.00 drawn 

· on First Citizens Bank & Trust Co., Raleigh, N. c. 

Specification 8: Yald.ng and uttering false check at · 
Raleigh., North Carolina., in amount of $5.00.drawn 
on First Citizens Bank & Trust Co• ., Raleigh., N. c. 

CHARGE II: Violation of the 61st Article of War. 

Specification: In that Second Lieutenant Jesse F. Gamble, · 
Field Artille171 First Field Artillery Training Regi
ment, Field Artillery Rep~cement Training Center1 . 

Fort Bragg., North Carolina., did, without proper leave, 
while en-route from Camp Pickett, Virginia to Fort 
Bragg., North Carolina, his proper station, absent 
himself from his organization and stati.on at Fort 
Bragg., North Carolina from about March 15, 1943 to 
about Apri.1·28, 1943. 

He pleaded not guilty to and was found guilty of all Charges and Specifi
cations. He was sentenced to be dismissed '!ihe service., to forfeit all 
~ and allowances due or to become due, and to be confined at hard labor 
£or two years. The reviewing authority approved only so much of the sen
_tence as involves dismissal from the service, forfeiture of all pay and 
allowances due or to become due and confinement at bard labor for six 
months, designated the United States Disciplinary- Barracks., Fort Leaven
worth, Kansas., as the place of conf'inement and forwarded the record of 
trial for action under Article of War 48. 

3. The evidenc·e for the prosecution concerning Charge II and the 
Specification thereunder alleging absence ld.thout leave from 15 March 
to 28 April 1943., consists of exhibits and stipulations, of lri:lich the 
first is a duly certified copy of Special Orders Number 65 1 W.D. 1 
6 March 1943, sh:ndng that the accused was relieved from Camp Pickett, 
Virginia, and assigned to Fort Bragg., North Carolina., on that dater 
it was stipulated that he had received a copy ot this order. Prosecu
tion's Exhibit 2, extract copy of xoorning report of the accused's or
ganization., shows he was relieved and departed from Camp Pickett for 
Fort Bragg on J3 :!Jarch 1943. The court took judicial notice ot the 
£act that Camp Pickett is about 150 miles i'rom Fort Bragg, and of .Arary 
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Regulations 605-180 relative to commissioned officers travelling on 
duty. It was stipul.ated that the accused was returned to military 
control at Fort Bragg., 28 .lpril 1943. The prosecution introduced., 
lfithout objection., as Exhibit 3., an extract cow o:t the morning re-
port o:t the Field Artiller;r Officer Replacement Pool., tor 28 April 
1943., the pertinent parts showing that the accused on l3 March 1943 
was en route to join the organization., and on 28 .lpril 1943., was 
con.r.ined in the stockade at Fort Bragg. As Exhibit 4., there was intro
duced., without any objection., a cow ot Special Orders 10.'.3., Field Artil-

. · ler;y Replacement Center., Fort Bragg., dated 29 April 1943., assigning the 
accused to the First Fie:W. Artillery Training Regi.ment (R. 10-1.3). 

4. Relative to Charge I and the eight Specifi.cations thereunder., 
the prosecution introduced as Exhi.bits 5., 6., 7., 8., 9., 10., 11 and 12., 
photostatic copies of the checks described in the eight Spec:U'ications. 
It was stipulated that as to the checks described in Specif'.Lcations l, 
~ and 3, each :tor ten dollars., drmm on the State Planters Bank & Trust 
Co • ., and those described in Specificairl.ons 4., 5., 6., 7 and s, each tor 
five dollars., drawn on the First Citizens Bank & Trust Co• ., each and all 

·1'8re signed by the accused., who passed the checks., received value tor 
them., did not have sufficient funds to cover them., nor any account at 
the time in the banks on which they 1'8re drawn., and that .when the checks 
were presented tor payment· to the respectivEi drawee banks., they were dis-
honored (R. l3-22). · · . · 

On 7 ~ 1943, the accused., after being properly warned., made 
a statement to Major Leo J. Kraus., investigating o.f'fioer., which was 
signed by the accused., identified by Major Kraus., and introduced ld.th
out arr:, objection as Prosecution's Exhibit ]3. In substance it l!lets 
out that the accused signed out at Camp Pickett on l3 · March 1943., arrived 
at Raleigh., March 14, intenctl.ng to report at Fort Bragg the following 
IOO~., Sunday., but ha.'V'ine lost. his orders and other papers, waited 
there until the i'ollowing Thur~ for an answer concerning his lost 

· orders. During that time he wrote a check on his account with the· 
State Planters Bank & Trust Company ot Richmond., which was cashed by 
the Sir Walter Hotel., but was returned for being on the wrong form. 
He then lmew he was absent 111.thout leave., and £acing a lot of troubleJ 
so remained absent without leave., being too ashamed to report at Fort 
Bragg. He did not drink liquor and not enough beer to become intox
icated. Arter his Richmond bank account was depleted., he wrote several 
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.checks that were not covered by i'unds, but had no intention o.f defrauding 
anyone, and gave his right name, address and .serial number. Ha only 
wrote checks wb3n he needed money for his hotel room and lunches, despite 
llhich he l~i't three hotel hills unpaid; these, however, are going to be 
paid (R. 22-24) •. 

5. It was stipulated that the mother o:t the accused, Vada Ruth 
Gamble, if' present, would testify that she maintains a checking account 
in the Mesilla Valley Bank of Las Cruces, and that the accused had her 
permission to draw checks on it by his usual signature; he has availed 

·himself' of this permission and checks so drawn have been honored. Be- · 
i'ore he went into the army, he gave her over $200; and has sent her 
money subsequentzy from time to time (R. 24). · 

6. The accused, after being duly informed of' his rights, elected 
to make a sworn staternent. He testified that he asked µr. L1ttle, ~ 
director of' the First Citizens Bank & Trust Company, about transferring 
his account f'rom the Richmorrl bank to the Raleigh one but that the ac
count was never trans:terred. He identified t1'J checks £or $10 each and 
one for $30, which he had dram on the Mesilla Valley Bank, photostatic 
copies o:t lfbich were introduced in evidence as Defense Eichibits A, B 
and C. These were drawn pursuant to an agreement he had with his mother. 
When he withdrew his account .from the Richmoni bank, he did not make 
an attempt, to open one in the First Citizens Bank o.f Rale:igh, or of 
Fa;yettville, or in "any of those banks", and, knowing he had no longer 
an::, account in the Richmond bank still he continued to write checks on 
it. He never had a bank account in·his own name, except in Richmond, 
and the one· in ·his mother's name at ·Las Cruces. He intended, if' and when 
possible, to redeem his 110rthless checks (R. 25-29). 

?. Specifications 1 through 8, Charge I, allege· that the accused 
.fraudulent~ obtained .from designated persons various sums of' money, by 
wrong.fully ma.king and uttering checks on designated banks in which he 
neither had nor intended to have sufficient funds to pay the checks so 
uttered. The ·uncontradicted evidence establishes every element o.f the 
o!fense, and'is ful~ corroborated by the accused's own testimoey. 
Neither his expressed intention to repay his victims, at soma f'uture 
time, the sums so obtained., nor the fact that his mother had permitted 
him to draw checks on her account in an entirezy difi'erent bank, constitutes 
a valid defense to the Charge or any Specification thereunder. 

Tha Sped..tication, Charge II, alleges absence· without leave 
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!or the period spe~if1ed, and this offense, too, is unequivo~ 
established by the uncontrad:i.cted evidence. 

. . 
8. Records of the War Department show the accused to be .2? years 

of· age. He enlisted February 7, 1942, attended the Officers Candidate . 
School a~ Fort Sill, Oklahoma commencing 1 Ma;r 1942, and was commissioned 
second lieutenant, Army 0£ the United States on 17 September 1942. 

9. The. court was legally constituted. No errors injuriousl.1' a!£ect1.ng . 
the substantial rights of the accused were committed during the trial. In 
the opinion of the Board o! Review the record of trial is legally sut!icient 
to support the findings o:f guilty and the sentence and to warrant conf'ir
mation thereof. A sentence of dismissal is authorized upon conviction 
o:f Article of War 61 and is mandatory upon conviction of Article of War 9S. 

bJNM1£i6u.4c:k\c, Judge Advocate. 

~t~~Judge Advocate. 

~~4"=> Judge .Advocate • 

. - 6 -
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1st Ind. 

War Department, J .A.G.O., ~, - To the Secretary of War. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case 
of Second Lieutenant Jesse F. Ganble (O-ll69970), Field Artillery, 

·First Field Artillery Training Regiment. 

2. I concur in the opinion of the Board of Review that the re
cord of trial is legally sufficient to support the .findings and the 
sentence and to warrant confinna.tLon thereof'. This officer 1ras absent 
without leave once be.fore for a period of 45 dqs for ldlich he received 
punishment under Article of War 104. I recommend that the sentence 
be coni'irmed and caITied into execution. 

3. Inclosed are a draft of a letter for the signature of the 
Under Secretary of War, transmitting the record to the President for 
his action, and a .form of' Executive· action ~esignad to parry into 
effect the .foregoing recommendation, should such action meet 1lith 
approval. 

lzy'ron C. Cramer, 
Major General, 

The Judge Advocate General. 

3 Incls. 
Incl l - Record of trial. 
Incl 2 - Dft. ltr• .for sig. 

Under Sec. of Wa-. 
Incl 3 - Fonn of Executive 

action. 

(Sentence, as approved by reviewbg authority, confirmed. 
·a.c.M.o. 248, 18 Sep 1943) 
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.WAR DEPAR'DIEN'r 
._ Army Service Foroes 

In th.a: Of.f'ice of The Judge AdTocate General (3t!S)
iYash:i.r.igtonJI n.c. 

SPJGQ 
.cu 237354 '!':~i:- JU[ ··,g~3 

U N, I T · E D . S T A T E -S .9Zi> /INFANTRY:DffistON 

;.~ by o.c.11..;;.,corivened at 
Fort Huachuca, ··Arizcm~, 12 

Seccn·d Lieutenant DEAN F. 

:V• 

June 194:3. . Dismissal, total 
1m.LER (0~1301187), Company forfeitures and confinement· 
B, 371st Infantry. for nine (9) months. 

OPINION of the BOARD OF. Rl!.."VIE\'I 
ROUNDS, HEPBUPJT and ~ED~IC~, Judge Advocates. 

l. The record o! trial m the ~se of the officer named above 
has been examined by the Boa.rd· ot Review a.nq the BO'ird submits this, 
its op:i.nio~, to The Judge Adv~ate General. · 

2. The accused was tried upon the following Charges and Speci-
. fica. tions, · 

CHARGE Is Violation of the 61st Article of War. 

Specificationa In that Lieutenant De~ F. Miller, Cc,.ny 
D, 371st Infantry, did at, C::..:np Joseph. T. Robin-son, 
Arkansas, 'en or..about, 0730 April, 18, 1943, fail to 
repair 'at. the fixed ti.ms to the, properly appointed 
place o£ assembly for participation iij. a.. formal guard
of honor. · · ··· 

CHA.ROE II: Violatirn;i of' the 63rd Article o! Wa.r. 

Specification la In that Lieutenant Dean F. WJ.ler,-Canpany 
B, 371st Infantry, did at Camp Joseph T. Robinson, · 
Arkansas, on or about 1600 April 10, 1943, behave 
himself with disrasrect toward Lieutenant Benjamin . 
Suiger, Company B, 371st Infantry, his superior offi
cer, by saying to him, or lfOI'ds to that effect, _It! 
don•t care what orders you give me or what you do 
a.bout it,. I'~ going _to go to town, anyway". 

Specificaticv. 21 In that Lieutenant Dean F. },5.ller, C~y· 
B, 371st .Infantry, did at Ca:!lp Joseph T. Robuison,, · 
Arkansas, on or about 1200 April 18, 19!,3, behave · 
himself with disrespect to-nard Lieutenant Benjamin 
Singer, Com:pany B, 371st .Infantry, his -superior 
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officer, by saying to him, or words to that effect, nrt 
s~ems as though this is a personal matter between us. 
We'll settle it right now. There is nothinc 3rcu can do 
about it, because there are no witnesses. 11 "I don't hear 
your arder. There are no witnesses. You can't prove a 
thingtt •. 

He pl.~ded no..t guilty to and was found 5uilty of both Charges and all 
o.f the Specifications tlrereunder. No evidence of prior convictions 
-was submitted. He. was .sentenced to be diST!'.issed the service, to for
feit all pay and allowances due or to become due, and to be confined 
at ha.rd labor at such place as the reviewing authority may direct for 
n:hle months. The reviewing authority approved the sentence anct 
.forwarded i.he record ·of trial for action under Article of \far 48. 

3. The competent evi<lenae of record discloses that accu:::;ed, as 
.1:1econd lieutenant. of Infantry, was in co!llll1a.nd of a platoon of Comr,e.ny 
B, 371st Inf'antry- (R. ?). Another second lieutenant, :Senjamin Sins;er, 
was Conq:any Comriander of this com~ny (R. 7) and therefore (H.C .!!. 
1928, p. 147, par. 133) his superior .,fficer. en 10 April 1943 accnsed 
put a recpest :for leave on Lieutenant Singer's desk. Lieutenant Sinc;er 
told accused h-is request for leave was refused and that he ,rn.s re3tricted 
to his hutment for the week end on account of some earlier :in.fra.ction, 
the nature of which was not indicated (R. 10). Accused said 11 that he 
didn't care 19hat orders were given him., he was going anyway" (R. 10, 
l?). He started out the door and Lieutenant S:in~er called him back 
and said "I am going to give you an order that you are restrictod to 
your hutment for the weel:: end:," to which the accused replied "I don't 
care what orders you give me, I am going to town anyviay11 (R. 10, 17) 
and left, slamming the door as he went (R. 18, 20). 

Ch Saturday., 17 April 1943., the regiment was advised that a 
Special I:scort of Honor was to· be furnishe~ on· Sunday morning, 18 
April 1943, for a distineuished guest, whose identity was to remain 
secret until the time of his arrival (R. 10, 15, lG). Tha:t same day, 
Saturday,· the t?eremony '\'las rehearsed and the accused vras in command
of a platoon during rehearsal (R. 11, 1.8). That evening a written 
memorandum, setting out the prescribed uniform and time of assembly 

· (0705) was issued and circulated and this 1remorandum was receipted 
for b7 the accused {Ex. A; R. 7). On Su."1day morning., 18 April 1943, 
at 0725, accused not bemg at the orderlv roo~, Lieutenant Singer 
sent word to. him to come dOl'll'l to the company and take his place. with 
.the pl.a.tocrf (R.. ?). The ceremony was held, the ?.resident of the 
United States being. the distinguished guest., but accused !'ailed to 
put in his appearance (R. 7, 16., 17, 18). 

. . .. . . After the ceremony, Lieutenant Singer met ·accused ·oo. his way 
to the noon mess a.nd asked him why he had not attendecl the Escort 
oi',Honor (R. 8) .. · The .accused said that he had gone on siek call ·an 
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hour earlier (R. 8), which statement was false as his name did not 
appear en the sick book for that day (P.. 9; Ex. B). Lieutenant 
Singer told accused that he should have made an e 1'.fort to get in 
touch with him so that ~nother officer could h.1ve been substituted 
in his pl.a:ce (R. 8). Accused replied that he was too si't:k to get 
up, and LieutenE.nt S'inger then inquired how he v.as able to get to 
the infirmary for sick call (R. 8). Accused then became very indig
nant· and said to Lieutenant Singer "This seems to be a personal 
matter b~tween the two of us, let's settle it between us now. You 
c~•t prove a thing. You have no witnesses" (R. 8). Lieutenant 
Sing,er then said "Lieutenant Miller, I am giving you a .direct order 
to be in the orderly room at one o•clock, to reply by indorsement 
for your fdlure to appear in the Escort of Honor this moming" (R. 8). 
To this the. accused replied "I don't hear ;your orders, you can't 
prove a. thing", turned and walked down the street (R. 8, 9) •. 

4. Accused introduced no test.ima:ty in his defense and, his 
rights as a. witness having been explained to him by the president 
oJ: the court, he ,elected to remain silent (R. 19). 

5•. Although. ordinarily failure to repair is a minor offense in 
the case of an enlisted man, it takes on a more serious aspect in 
the case of an oN'icer, µ,.rticularly as in the instant case where the 
formation which accused deliberately avoided was of exceptional im
portance, a guard of honor for the Commander-in-Chief of the A.rmy. 
Absence from such ceremony without a very cogent excuse verges on 
disrespect· to the office as well as the officer to be honored. The 
evidence is clear and conclusive that the officer to~vard whom the 
disrespectful words. and behavior were directed, arthough of equal rank, 
,vas nevertheless h:ts company com:nander and as such his .superior offi
cer. Accused• s words were insolent and sho-.ved contempt for hi~ 
com:p'lny co.ll?r!".ander' s authority on both occasions. His action in 
slamming the orderly room door "pretty nearly hard enoueh, to break 
the windows" (R. 18) emphasized and added an act of narked disdain 
and rudeness to his ,imp.ertinent lanei..ia~e and insubordinate attitude. 
The evidence as to both Cha.rges of disrespect is clear and concl1.1sive 
and sustains the findings of guilt. 

6. war De:p'irtment records show accused to be ~ years of age 
and single. !Ie graduated from high school in 1923 and went to college 
nine months in 1929. He enlisted 2 June 1941 and served as a cor
poral. in the cavalry School Detach."!lent, Fort Riley, K1nsa._s, until 
1&1.rch 1942. He was appointed a second lieutenant, Army of the :Jnited 
States, £rom Officer Candidate School at Fort Benn:in6, Georgia, on 
26 November 1942. In civil. life ha was a shoemaker for six years, 
did odd jobs and owned a repair shop. 

7. The court wa.s legally constituted. No errors injuriously 
affecting the substantial rights of the accused were co!1lmitted during 
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the tria.l. In the opinion of_ the Board of Review the record of l:rl.al 
is le:-_.-a.lly sufficient to support the findings and the sentence. 
Dismissal is authorized upon conviction of a violation of Article 
of \'.'":tr 61 and pi.mishment :for violation of Article of War 63 .:1n the 

case of an ofiToer is J=y~the court. 

,. J'udge._ 4':iYOO&W•- . ' 

Judge. Mvooate. 
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1st Ind. 

Ylar Department., J .A.G.o.p- AUG 1943 _ To the Secretary of war. 

l. Herewith transnrl.tted for the action of the President are 
the record of trial and the opinion of the Board of Review in the 
ca~e of Second Lieutenant Dean F. Miller { 0-1301187)., Company B., 
371st Infantry. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the findings and 
sentence and to warrant confirmation thereof'. I recommend that 
the sentence be confirmed but that the confinement and forfeitures 
be remitted., and that the sentence as thus modified be carried 
into execution. 

3. Inclosed are a draft of a letter for the signature of the 
Under Secretary of War., transmitting the record to the President 
for his action., and a fonn of Executive action desiened to carry into 
effect the recommendation hereinabove made., should such action meet 
with approval. 

Myron c. Cramer., 
Major General., 

The Judge Advocate General. 
3 Incls. 

l - Record of trial. 
2 - Dft. ltr. for sig. U;;W{. 
3 - Form of Ex.ecutive action. 

(Sentence con.finned rut confinement and forfeitures remitted. 
G.C.M.O. 226, 10 Sep 1943) 
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WAR DEPART}.{EN? 
Army Se~oe Foroee 

In the Ottioe ot The Judge Advooat• Ge:neral 
Wa.ahington11 D.C. (391) 

SPJGK 
CK 237359 

3 SEP f943 
UNITED STA.TES ) SECOND A.IR FORCE 

) 
) Trial by' G.C.K. 11 convened at 
) Gawen Field, Bo11e. Idaho. 

Captain CHARLF.S E. RICHARDS ) 6-11 Jun9 1943. Di1mileal. 
(0-381737), Medioal Corpe. ) 

OPIJIIOli ot the BOARD OF REVIEW 
LY01i11 HILL and AJIDREWS 11 Judge Advooa.te1 

1. The reoord ot trial in the oaae ot the ottioer naaed aboTe has 
'been examined b;y the Board ot Renew and the~Board ,ubmits this. ite 
opini•n, to The Judge Advocate General. 

2. Aooused waa tried upon the following Charges· and Specifications a 

CHARGE Ia Violation of the 96th Article of War. 

Specification la (Finding of not guilty granted on J110tion of 
defense). 

Specifica.tion 2a In that Captain Charlea E. Richards, 52nd 
Bombe.rdln8nt Squadron, 29th Bombardment Group. did, at Boise, 
Idaho, on or about April 22, 1943, contribute to the delin
quency ot a minor. to-wit. Rudolph H. Beck. Jr.• by causing 
him to become drunk from intoxicating liquors, furnished 
by said Captain Charles E. Richards. 

Speoitication 3a ·(Finding ot not guilt,Y ). 
' 

Speoitioation 4a . (Finding ot not guilty). 

CHARGE Ila ViQlation of the 95th Article ot War. 

Speoifioationa In that Captain Charles E. Richards. 52nd 
Bombardment Squadron. 29th Bombardment Group. did• at Boise. 
Ida.ho. on or about April 22. 1943. furnish intoxicating 
liquor to Ralph R. Gregerson. a minor. and Rudolph H. Beok• · 
Jr.• a. minor, and did entice ea.id Ralph R. Gregeraon and 
Rudolph H. B•ok• Jr. to a hotel room tor the purpoee ot 
ha.Ting oarnal oonneotion with. them against the order ot 
nature. 

http:G.C.K.11
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.A.oouaed pleaded not guilty to the Cbargea and Specifioationa. The eourt 
sustained a motion for a finding of not guilty of Specification 1. Charge 
I. at the oonoluaion of' the prosecution'• oaae. Be was f'ound not guilty 
ot Speoif'ioations 3 and 4. Charge I. guilty.of Speo1tioation 2 •. Charge 
I, and guilty of Charge I. · He was found guilty of' the Specification of 
Charge II,except the word• •&Xld did entice said Ralph R. Gregerson and 
Rudolph H. Back. Jr., to a hotel room for the purpose or having carnal 
connection with them aga.inst the order of nature," and of the excepted 
words not guilty, and guilty of Charge II. No evidence of' preTious oon
Ti otions wa.s introduced. He was aentenoed to be dismissed the service. 
The reviewing authority approTed the sentence and forwarded the reoord of 
trial for aotion under Article of War 48. 

3. Evidence introduced by the prosecution shows that accused was a 
captain, Medioal Corps. 52nd Bombardment Squadron, and at all times men
tioned in the Chd.rges stationed at Gowen Field, Idaho (R.5,36). On the 
evening of' 22 April 1943 Rudolph Ikrold Beck, Jr., a 17 year old boy and 
Ralph Rudolph Gregerson, 15 years of age, both of' Bois•, Idaho, were at 
the Hotel Boise, in Boise,. Idaho, attending a dance of' young people in 
the- "Crystal Ballroom" •. The boys had both been working after school 
hours and met about 9.o'clook. They "puttered around the streets", had 
somathing to eat and then decided to go to the dance. After they had been 
there about forty-five minutes and while standing "on the mezzanine" at 
the head of the stairway, they met accused (R.8,9,15,16). Accused oa.me 
up to them a.nd asked "what was going on there", ref'errillg to the dance · 
(R.9,16). According to- Gregerson& "We told him it wu an Antlera' da.nceJ 
a.nd then he offered ua a ciga.rette and we accepted. '.l'hen he am Rudy, 
got talking about army courses J Arm:;, and Na.Ty V-5 am V-7." Both boys 
aa.id that the accused e.sked them it they wanted a. drink. At first they 
both said "no". After more talk. during the next 10 or 16 minutes the 
offer of accused to the boys to h&Te t. drink waa twice repeated. The 
third time the invitation wu acce~ed. Accused told. them to wait and 
he would produce a bottle of rua (R.10,16,17). Accused asked llwhere can 
we drink this stuff", alld was told •over in the kitchen•. They went in 
there, Gregerson "gueaaed.11 

, because it was not "correct to drink out". 
According to Gregeraon, Beck had two or three dril'lks while he had one or 
two. The bottle had "rum" on the label (R.10,16,17). They sat there and 
talked a bit and then accused asked "shall we go some place and finish 
this off" (R.11), "Let'a get a room and finish off the bottle" (R.17)., 
Thereupon they left the Boise.Hotel. Beck testified that he did not know 
where they went tha.t he "faded out" when they.left the hotel (R.11). Ao
cording to Gregerson, Beck wa.s "getting a little dreamy when they left the 
Boise Hotel" (R.17). Gregerson testified tha.t they went over to the Owyhee 
Ibtel. where accused applied for a. room. There was no room available and 
so they went to the Grand Hotel, the Milner Hotel, and the Overland &tel 
without success. They finally were able to obtain a room at the Pacific 
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Hotel. When they got up to the room accused said, according to Gregerson, 
"fin.lsh up the bottle.". They finished 1 t up. Gregerson continued, "Rudy 
drank quite a bit then, again. • • • the stuff was getting meJ -it kind 
of-dazed me; and I didn't feel any too good, but I wasn't sick". With 
respect to Beck at that time, "He wasn't out, but I mean he was·-- just 
did not knowwha.t he was doing". Shortly after, as related by Gregerson, 
Beck became very ill on the bed where he was lying. Accordingly Gregerson 
grabbed him by the arm, slapped his face fairly hard and started home. 
Beck could walk after a fashion and Gregerson would slap him and keep 
him going, holding on to him. While passing around the corner of the 
high &chocl, a "constable jumped out and grabbed" them (R.17 ,18 ,21 ). 
About the srune time a patrol oar drew up with some· policemen and the 
two boys were taken to the police station. Beck woke up at about 6z20 
in the morning, found himself lying on a blanket on the floor e..t the 
police station (R.11,21,22). 

Sergeant Lewis Whillig of the Boise Police Department, who was one 
of the officers who picked up Beck and Gregerson, described them, "Ralph 
Gregerson, the more sober of the two. The Beck boy was completely passed 
out; we oouldn' t rouse him at all; and Ralph Gregerson was visibly umer 
the influence of liquor, al though I would not say the boy Wa.B terribly 
drunk" (R. 32 ). Whillig is corroborated in his testimony with respect to 
the condition of the Beck boy by officer Clarence Edward Helm of the Boise 
Police Departlllent (R.33-34). Robert Orville Flood, detective on the Boise 
Police Department, testified that Rudolph Beck "was very intoxicated.; in 
fact, he wa~ passed out,· unconscious". flood testified that he went to 
the Boise Hotel and went to the room which was shown him by Gregerson. 
There, he found a bed sheet which showed vomit (R.34-35). 

Doctor Thomas N. Braxton exanined Rudolph Harold Beck, Jr., in the 
early morning of April 23. He found the boy in a comatose condition, 
neither from drugs or liquor". (R.35, Pros. Ex. C). 

113.jor John W. MJrris, 40th Base Headquarters and .Air Base Squadron, 
Gowen Field, was the investigating officer in this case. He testified 
that he had a conversation with accused as such investigating officer on 
27 April. Prior to the conversation he told accused "what I waa there 
torn and "read him the regulation as to his rights J also read the charges 
to him". In the course of the "conversation" accused told Major ~rria 
a story which was substantially that related by accusea on the witness 
stam. A written state1:1ent was obtained by Major Morris from aocused, 
which statement was signed by accused. This statement was identified by · 
1.ajor Morris and introduced in evidenoe as "Ex Det #1". In that statement 
accused said that when he was at the Pacific Hotel with the boys, he for 
the first time realized haw young they were an:i asked them their ages.
•ane stated that he was 19 and the other 18" (R.s-a,,a, Ex. Def. 1). 
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4. Aooused testifiecl on his own beh&lt~ He .told of apending the 
earlier part of the evening with a brother otficer.ana the latter'• wife. 
They attended an early moVie that let out by 9a30. From there they went 
to the Aero Club. where they sat around ta.llcing and drinking. Aooused 
testified that he had tour or five drinka during the nening. Sometime 
after lla30 he anticipated the 12 o'olook closing ot the Aero Club by 
having a bottle of rum. originally "a fifth 11 of which there was one-third 
left. wrapped up. to take with him. preparatory to leaving for the field. 
About midnight he left the Aero Club. evidently located in the Boise 

· Hotel. As he wa.s going out he noticed a dance going on in an adjacent 
room. He walked over casually to the door a.Di looked in. After standing 
for five or six minutes he noticed several oiviliana also standing by the 
door, including Beck and Gregerson. Accused asked irho was having the 
dance. Upon being told that it was the "Antlera' &p" he inquired as to 
"what the Antlers were". He was told and "that led to a general conversa
tion". Accused took out a cigarette, lit it and offerea one to Beck and 
Gregerson. He noticed at that time that Beok was 8 obViously under the 
influenoe of liquor". Gregerson did not appear to aooused to be under 
the influence of liquor. He said the boys told him that during the enn
ing they had had a bottle of apricot or pea.oh brandy". They talked about 
the Army ·and Na.vy. Accused said that he had "this bottle of rum" under 
hia arm and asked them if they wanted a drink. Accused stated that the 
boys accepted his invitation and that he went with them into the service 
kitchen where they had one drink. After sitting 15 or 20 minutes aoouaed 
noticed that the lights were being turned off in the ballroom and that 
the people were leaving. Accused ·and the two boys went down stairs across 
the lobby and out into the street. They stood there for a couple of 
minutes. A.ocused uked them it they would like to go some plaoe and 
finish the bottle. Beok suggested two or three night clubs but a.ooused ' 
ha.d never heard of a.ny of them. Fur-thermore he recalled that there was 
a Base regulation that officer• oould not drink af'ter midnight exoept in 
a private residenoe or hotel·room. "So," accused testified. "we decided 
we would find a hotel room and go to that". Aooused related that they 
went to the Owyhee, the Milner Hotel. and another hotel ani finally to 
the Pacific Hotel, where he registered and obtained a room. Here they 
had another drink which finished the bottle. Acoused thought, at one 
stage, that Gregerson was sick. He testified very definitely that Beok 
was ill and had to be slapped several times to "rouse" him and get him on 
his feet so that the boya could go home (R.37-40). 

Captain Robert w. Dickson, Group Headquarters, 29th Group, Captain 
Harold M. Hanson. Pocatello Air Base, Captain Thomas D. O'Brien, 637th 
Bombardment Squadron, Pocatello Air Base, Captain Robert T. Mlrla.nd, 43rd 
Bombardment Squadron, Gowen Field, and First Lieutenant Cleo E. l&.:>rriaon, 
52nd Bombardment Squadron, Gowen Field, ea.oh testified as to the good 
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reputation of acouud (R.f7,48,49,50,51). Depositions ot Dr. T?rdd 
Soll.mann, Dean of the· School of Medicine, Weatern Reserve University, 
Dr. Charles E. Ah.rtin, Medical Director of the Bell Telephone l.Alboratoriec, 
New York City, and Corporal Robert M. Prentioe, Cavalry Replacement Training 
Center, Fort Riley, Ka.nsa.a, were read into the evidence. Each deponent 
testified to the good character of accused (R.52,53,54). 

First Lieutens.nt Theodore R. Florenz, .Medical Corps,· Gowen Field, 
also testi.fied for the accused. Lieutenant Florenz had undergone certain 
teats of alcoholic i~estion. Be was uked by the defense if in his 
opinion "two mouthfuls" of alcohol absorbed by a boy 17 year• of age 
"would produce under an:;y conditions a state of amnesia within 20 minutes•. 
The witness teetified that he did not believe that four or five ouncea 
of rum (the equivalent of two mouthtula) would produoe a com&toae oond.1-
tion in an hour and a quarter. On cross-examination he testified tha.t 
the answers he gave were with respect to the norma.l, average person with
out rega.r·d to age. He qualified his answer by saying that boys 15 a.l:ld 
16 would be to a certain extent more susceptible to the effects of alcohol 
than an adult (R.59-62). 

5. In SWll.1l8.riz1ng the frlider..ce presented for the prosecution and 
the defense there has been omitted any reference to testimony offered 
with respect to those specifications upon which there were find.inga or 
not guilty. Th• testimony of the two boys with respect to those Speoifi• 
oations was· rejected by the court. Thia action by the court a.nd certain 
testimony introduced by the defense might well be considered in judging 
the credibility of the testimony of the two boys with respect to the 
remaining Specifications upon whioh there were findings or guilty. Hcnr
ever, the admissions or accused substantially corroborated tha.t part of 
the testimony of Beck and Gregersonwhioh had to do with the Specifica
tions of which accused was round guilty. 

It remains uncontradioted, therefore, that accused on the night ot 
22 April 1943 offered liquor to two boys, Gregerson and Beck, 15 and 17, 
respectively, in the Boise Hotel, Boise, Ida.ho. These boys drank the 
liquor. Beck became drunk. These facts oon.stitute proof or Specification 
2 of Charge I which alleges that accused contributed to the delinquency 
of a minor, Rudolph Harold Beck, Jr., by causing him ~o become drunk 
from liquor .furnished by accused on the date specified, in violation of 
Article of War 96. These facts also constituted proot or the Speoitica-· 
tion of. Charge II to the extent, am as found by the court, that accused 
furnished liquor to Ralph R. Gregerson, and Rudolph H. Beck, Jr., minor•, 
at the time specified, in Tiolation or Article ot War 96. Title 11, 
ohapter 9, or the District of Columbia Code established the jUTenile oourt 
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tor the Diatriot of Columbia and provides tor the •diapoaition• 1n such 
court of e:ny child, a person under the age of 18 yeara, "who ha.bitually 
so deport. himself aa to injure or endanger himself or the morals or 
aa.fety of himself or othera" (Title 11, aeo. 901-916, D.c. Code). 1'he 
conduot ao deaoribed is comm.only kncnrn a.a juvenile delinquency. Title 
11, ucti• 919, of the Diatriot of Columbia Code providea a 

"• • • Arr:, person who by a.ot or omiaaion willtull7 ca.uaea, en
courage•, or oontributes to~ condition whioh would bring a 
child within the proviaiona of thie ohapter, or who by- suoh 
act or omission tends to oause ouoh a oondition, ah.all be guilt,' 
of a. Jlliademeanor am punished by a fine not exceeding $200 or 
imprisoned not exoeeding 12 month.a, or by both .fine alld imprison• 
ment. • • •• 

In other worda,aJJi" person who by a.ot or omsaion causes or tend.a to 
cause, encourages, or contributes to juvenile delinquency ia guilty of 
a misdemeanor. 

It requires no argument that one who furnishes liquor to a minor 
Ulllier 18 tends by tha.t act to oause a. con.dition of juvenile ddinquenoy. 

In f1.lrnishing intoxicating liquor to B~ck and ca.using hilu to become 
drunk, acouaed violated the plain provisions ot Title 11, seotion 919, 
of the District of Columbia Code and ia therefore guilty of a violation 
of Article of War 96 a.s charged•. The conduct of c.ooused in t'urnishing 
intoxioatillg liquor to Beok and Gregerson we.a also a. violation of A.rtiole 
of War 95 a.a charged. In the latter Charge there were lega.l 8lld moral 
issues involved which touched on a.ocused'• t.o-fold responsibility, u 
a.n off'ioer not to violate the la.w. and as a gentleman to proteot, not 
oorrupt, the morals of children. · 

The wrongf\ll conduot ot aoouaed alleged in Speoif'ica.tion 2, Charge 
I. involves a portion or his .misconduct alleged in the Speoifioa.tion ot 

· Charge II. The first mentioned specU'ication alleges that aooused oaused 
Beck to.become drunk from intoxioating liquor,while the latter alleges 
that he fUrniahed intoxioating liquor to Beek e.Dd Gregerson. A conTio
tion under both Artiole of War 95 and Artiole of War 96 ia not illegal 
a.a placing acoused twioe in-jeopardy f-or the • .., offense (MoRae T. 
Henkes. 273 Fed. 108, cert. den., 258 U.S. 624). The oftenieaii"ould, 
however, be OOilBidered a.a but a dngle .offense in thing the appropriate 
punishment (C.M. 230222 (1943}}. Section 80, l&ulua.l for Courts-Martial, 
1928 • proTidea a 

"If the a.couaed 1a found guilty ot two or lllOre offenses oon
atituting different aspects of the same aot or omission, the oourt 
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should impose punishment only with referenoe to the &ct or 
omiaaion in i ta ·most important upeot." 

Here the punishment imposed 11'8.S dhmiual, m9.Ildatory for 'Violation ot 
Article of War 96. 

It made no difference what accused believed with respect to the ages 
of the two youths. The ate.tut• makes no exception in cue of mista.k:llln 
belief a.a to age. The actual age ia the determining factor. The rule 
with respect to the offense of contributing to juvenile delinquency h 
the aeme in that respect as 1a the offense of rape of a person bdow the 
age of consent. 

6. Accused was 28 years of age. He gre.dua.ted f'rom Dartmouth College 
in 1936, after which he attended Dartmouth Medical School for two years. 
He then transferred to Western Reserve University and was graduated with 
an M.D. degree in 1939. He served an internship in Albany Hospital, Albany, 
New York:, for nearly two.yea.rs. He entered on extended active duty, Head
quarters Ohio Military Area, April 1, 19411 Battalion Surgeon, 58th Signal 
Battalion, Camp Forrest, from May, 1941, to September, 19411 Detachment 
Surgeon, 558th Signal AW Battalion, from January, 1942, to November, 1942; 
Squadron· Surgeon, 74th Bombardment Squadron, from November, 1942 J Medical 
Officer, 52nd Bombardment Squadron, as of March 31, 1943. 

7. Attached to the record is a written reoommemation for clemency, 
dated 16 June 1943, addressed to the trial judge advocate, Gowen Field, 
Ida.ho, t.o be forwarded to the reviewing and confirming authorities, signed 
by six of the seven membera of the court which tried accused. 

8. The court was· legally constituted and had jurisdiction ot the 
person and the subject matter; No errors injuriously affecting the aub
str.ntial rights of accused were committed during the trial. In the 
opinion of the Board of Review the record of trial is legally sufficient 
to support the findings and the sentenoe and to warrant confirmation 
thereof. Dismissal is mandatory tor a violation ot Article of War 96 
and authori&ed for violation of Article of War 96. 

~~ .' hlge Adwoate, 

~~ Judge Advooate. 

Z7; lea~e) - , Judge Advocate. 
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lat Ind. 

lrar Department. J.A.o.o., 6 SEP 1943 - To ttw Seoretar;y of lrar. 

l. Hernith transmitted for the action of the Preaident are the 
record of trial and the opinion of the Boa.rd of Review in the oa.ae of 
Captain Charles E. Riobard.a (0-381737), M,dioal Corpa. 

2. I concur in the opinion of the Board of Renew tha.t the record 
of trial is legally sufficient to support the findings and the sentence 
and to warrant oonf'irmtion thereof. I reoonmend that the sentence be 
confirmed but that the execution thereof be suspended during the pleasure 
of the President. 

3. Inolosed are a draft of a letter for your signature trans
mitting the record to the President for his action and a form of Exeou
tive action designed to oarry into effect the reo0lllll8ndation hereinabon 
ma.de, should such action ~et with approval. 

~ ~.~.... ~n-

l(yron c. Cramer, 
l.ajor Genere.l.,, 

~ Inola. The Judge Advocate General. 
Inol.1-Record of trial. 
Inol.2-Draf't of let. tor 

aig. Seo. ~f War. 
Inol.3-Form ot action. 

(Sentence confirmed but execution suspended. G.C.M.O. 306, 9 Oct 1943) 
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~i\R DEPARTI.i.:N'l' 
Army Service Forces 

In the Office of The Judze Advocate General (399)\iashin.s;ton, D.C. 

SPJGQ. 
CM 237425 

UNITED STA'.l.'ES ) EIG]TH AF.IJORED DIVISION 
) 

v. ) 
) . 

Trial by G.C.?1I., convened at 
?;orth Camp Polk, Lo'.1.isiana, . 

Second Lieute:iant EVERETTE ) 28 Jtme 1943. Dismis:~l, 
E. !fATTSON (01017269), ) total forfeitures and confine
He~dquarters Company, Divi- ) ment for five (5) ye~rs. 
sion 'l"'ram s, 8th ;u,mored ) 
Division. ) __,___ 

OPiiHON of the DOfutm OF R1'"1Il:;':f 
P.OTJ1':DS, HEPBTJI'l'J and FH.El)i::.'H.ICK, Judge ~ldvoc:1tcs. 

---------· 
l. The record of trial in the case of the officer named above 

has been examined by the Board of Review, and the Bo-1rd suh"!its this, 
its opinion, to The Judge ~dvocate General. · 

2. ~ccused vas tried upon the followinG Charge J.nd Specifica-
tian: 

CB..fl1iGE: Viobtion of the 93rd ~ticle of ~Tar. 

Specification: In t~t 2nd. I,t. l!.'verette. E. Hattson, Train 
Hq. ·Co., ~ivision '.Crams, 8th Art!'ored Division, did,-= 
at Bon Wier, '.l.'exas, on or about 25 June 1943, commit 
the crime of sodo"!l.y, 'by felonio-:.i.sl:'." and a.:;::i.inst the 
order of nature having carnal connection ~ Q.2 with. 
Pvt. Uilliam G. Kitchell, Eattery C • , 405th Armored . 
·Field .\rtillery :Jattalion, a. soldier of the male =ex. 

He pleo.ded not c;uilty to and ,'I.ls found guilty of the (;harge 3l'ld its 
Specification. }fo evidence of previous convictions was submitted. 
He waf: sentEinced to be dismissed the service, to forfeit all p:i.y and 
allowances due or to bc~o;'!le due and to be confined at hard labor at 
such place as the reviewine authority may direct for five years.· The 
reviewing at•.thority approved the sentence and forwarded the record of 
trial for action under Article of Y,ar 4d. · 

3. · The competent evidence of record discloses the following 
facts: . 
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It Vl;J.S stipulated +.hat acc1.tsed his been a commissioned 
officer in the Army of the United States from 27 !.:lrch 1943 to the 
d~te of tri:11, 28 June 1943 (R. 6), and that the bivouac area of 
Company I, 41st .~ored Regiment, 11th ll.rmored Division, ,ias at Don 
rlier, Texas, on 25 June 19Li3 (I?.. 6). Private \Tilliam G. Kitchell, 
Battery C, 405th Arr.10red Field Artillery l3a.tta.lion, North Ca.'llp Polk, 
Louisiana, on 2.5 June 191,3, was attached to Company I, 41st Armored 
Regiment, 11th ltrmored Division. The 11th Armored Division was on 
r.aneuvers on thn.t date and witness was driving for the umpires, one 
of whom was the accuse::! (R. 6). ~out 7:30 p.m. that date Kitchell 
parked his 11peep", in which accused was the only passenger, in the 
bivouac are~ at ton 11ier, Texas, and the two of them sat there and 
en;;aged in a general conversation. During the discussion accused 
began "feeling around" witness' penis. 

"Pirectly he suggested that we go to his tent. I did'n 1 t 
know what to think so I got out of the Peep and started 
toward the tent. I went back and got the flashlight. He 
had stopped and turned around and it kind of got me think-
ing so I went back and got the flashlight and went over to 
the tent. When we got in the tent he Want to feeling around 
again. And directly he went to feeling around his equip
ment. I didn't know what he was after. He got a mosquito 
bar. He put that over thP. front of the tent, <'-s I guessed, 
to keep anybody fro;,1 seein~ in, looldn6 in the t,:mt. So then 
he went over and pu+,. :r.y penus in his mouth. He told ne to 
forget he was a Lieutenant for the time be:mb• He went ahead 
and sucked me of£. He then told me to tell him when I was 
co!':ling. ~'t'hich I did. He s1id something about wishinG I was 
oi' the opposite sex. I told him. when I wa.s commg. Instead 
of pushinz away he just hu.-ig on. He got up and walked outside 
and spit it out. He came back and sat down and said "you meet 
some strange people sometimes", I said, 11yes, sir. 11 ·r vas 
trying to fi:::;ure out a wa::i to get away from him. I f:mally 
told hi.?J1 I was 5oing to bed. I went over and :_:::ut up rr.y mos
quito bar. I started getting rrry.. bedding out and when I 
thou~ht he '.'ras lying dmm I sl:t:)ped out of the t';!lt. I went 
over to Cr.tl)i:3.in Baker and reported it." 

During the commission of the act acc'1:3cd mentioned several times to 
witness "sor;,_ething about milkin~ hi;i down" and witness ''played with" 
his (accused's) private ;~rts (R. 7). 

The prosec-ition introduced and the court received in evidence 
accused's confession which was Tiritten out ui longhand, si;:ned and 
5.'l'orn to by accused oo the date of the offense. It .....:..s also stipu
lated in 1'1ritil'l.:;, signed by accuMd z.nd hie counsel, that "the docu
ment hereto attached and signed by accused was in fact vol1.urtarily 
r:ude b;r the accused c.fter he had been fqlly advised of his rights" 
(R. 7; Pros BY.. A). 
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"I heyeby.soiemnly swear thata 

. 111. I took _my driver :into my tent and after laying 
there;a.while I·sucked·him off. By •sucking off• I nean 
that I put hi~ penis .into my mouth for a: period of 2 or 
3 minutes. · 

n2. · · I certify that the foregoing statement ·was mda 
voluntarily, after· being warned of my rights, and said 
statement may- be used against me in any proceedings, Boa.rd 
of Of'ficers or court of competent jurisdiction. -

Everette E. Hattson 
Witnessed By 2nd Lt. Inf. 0-10172€$ 
Richard R. -Seiba·l 
1.ajor - 41st AR. 

Robert L. Baker. 
Capt• ~ 41st AR 

"Sworn to·a.nd- subscribed before me this 25th day 
of June, 1943. 

Wray F. SJ.saser 
lbjor, 41st A.,R. 
S'..tmr:.ary Court" · 

Th~ de.f~se ca~d only cne witness, Major \"falter .\~ Thol'Jlr,son, Hedical 
.Corps, Station Hospital,· Camp Polk, Louishnc:., who, being duly q1.1ali
fied~as a psych:la.trist., testified that on the morning of the day of 
the trial, Monday, 28 June 1943, a.ccnsed. had requested witness 11 to 
make a special e:xamirta.tton of him" (P.. 8). Accused 11re::.d5_ly admitted 
th1t he had practiced.sodomy, which· in this case was·sexual intercourse 
by mouth" •.. After :talking to him and going into his life history ~~jor 
Thompson determined th.at lttbis vras a symptom of a mental abber.:it.ion 
or disorder·and was·a symptom of an underly:mg neurotic condition" 
(R.• 9) ... This officer has a.feeling of guilty following this !1ractice 
which indicates that consciously he does. not .like it and recrets it 
and ~shes he did not have this unus-ual practice. This is an act that 
is actually beyond the control of the individ1.1.al. U~ually thore occurs· 
a pent-up: or ·neryious reaction ;in the individual until that feeling 
is gratified/ ::rn· this case the gratification is through the practice 
ofsexua.l intercourse b!" mouth•. In the opinion of the witness accused'o 
'condition is a medical one-it is ·not "a willful or crL:rlnal tendency" 
(R. 9). • 
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The de.fans" offered ana the court received into the evi
dence the written report rendered by this witness after consultation 
lrlth accused (R.. 9; Def• .Ex. 1). · His conclusion is expressed as 
followsa 

"l1lPRESSION: }rem a. study o:f this officer, it is apparent 
tha. t the ac~ of sodomy here is a neuroti~ symptom or mani
festation. It is due to a subconscious ~chanism which is 
a result of fixation at an early stage in his development 
and probably coes back to the age of at least 2 or 3. years. 
It is not due to ·,tlllfuJ.ness or cri.'llinalistic tendencies but 
is so"'.:lething over which he has no control. This is proven 
by two facts, (1), the shame and remors·e following the a.ct,. 
and (2), the :inability to have satisfaction from normal 
heterosexual relationships. 

"It is the writer's opinion that this is a medical. con
dition and not a criminal one, and that tl-ie officer should 
be ·cc-n~ido~.::.:! tc be S'J..!'.f1'Jring fro:n c.. neurosis.'' 

()1 cross-examination witness admitted his diar;nosis was based 
solely and entirely en- a "history" civen him by accused plus his (the 
doctor's) experienced deductions (R. 10) and that accused lldoes 
_understand right from wrong :in particular cases" ·(R. 9) and, in a 
pa.rticul:lr case, acc'J.sed 11coald, for a certa:in period of time" abstain 
for cne reason or another, even th~u~h he had nervous energy built up 
(:' .• 10). 

Cn e:x:aminaticn by tJ.ie court witness v,as asked, 

11,~ - In yo:.u- cstbia.tion de you thi..ril: '.'le is S3.ne in all other 
r..:i.tterG ~nd just :ins1ne :in regard to this offense? 
"A. - I didn't go :in to o.11 sides of 11is nature. Cb the sur
f~ce this is r~Rlly the only so called insane symptom, 
actually, of course, i"t is not a s:,n1ptor.1 of :insanity, at least 
not fro;.1 a medical standpo:lnt, but is a symptO'"l of neurosis 
~\tlfoh is cmsidered a mild mental condition as cor.ip:1ried with 
r)cy>::!:10sis or ins:.nity r:l1ich is ::i. scver9 mental :illness .in 
1'J'h:i.c"i the :..ndividual does not :have control of himself and 
us-:.lally !1..3.S delusions and other m3nifestations." 

The e;ist of the witness• dia::nosis is tb.a t accused underst:..nds 
sod o:,y i3 Y;ronz D.!¥! that r.e is C OJTG7lit tin~ a criminal '.1Ct When he does 
it ~~t if the circ~~st'.lnc~~ are favorable and he has built up acer
tain amount of nervoJ.s eners;,.~ he car. no lonr;er resist the impulse or 
control himself. (P... 11). ,iitness l_)elieves ai:;cused is sane in every 
other respect besides t11is (f~. 11) ;:nil that he lmov,s the difference 
bet,:-een rit:;ht and '..ron2 even with respect to sodomy and if discovered 
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either :in the !)reli.min3.ry sta;;e or the actual act of sexual reh
tionship he would sto:9, "because there :!.c that much control over 
the condition" (R. 12). 

At the conclusion of the psychiatrist's.testimony the presi
dent of the court read in open court para.eraph 63, page 49, ~annal 
for Courts-Martial, 1928, which relates to inquiry into sanity of 
accused· at the time of trial and ilsked "!'rhether any member of the col'.rt 
or the prosecution or the defense wished to make a motion for such an 
inquiry•. None was desired and the defense counsel stated, "The defanse · 
feels that such investigation as has been !ll3.de is atlequate" (R. 13). · 

The accused,hav:ing been advised of nis rights· as a witness 
by th~ defense counsel, stated. in open court he understoo:l S'lc'r. ex
planation and desired to remain silent (R. 13). 

4. That acc1-~::ied ·co~itted sodomy per os as alleged is clearly 
established by the competent evidence of record nlus the volu."ltary 
confession of accused. The theory of the defens~ is one·or confes
sion and-. avoidance--admittinG commission of the felon:r at the time, 
place and in the manner alleged, but contendint:,. in effect, that the 
criminal act was the result of an irresistible and unc·ontrollable 
:impulse. ,·mich -vro.s cp.used by an earl:.r fixation, the developi'lent of 
vlhich a,ccused was unaware s:ince it had developed loni before he could 
resist it. 

The "irresistible im:,ulse" ·theory put forth 'cy the defense 
through the tGstimony of a psychiatrist is evidently intended to 
embrace that exculpat:in; form of insanity :in which the ac~used is· 
driven to the commission of a cri~e by an intern~l force,·the 30;.irce 
of whose impetus ,is an actual existing disease of the ~ind by reason 
of which he is .incapl.ble of offerin~ such internal resistance or will 
p(.7,'{er as would prevent commission of the cri::ie. L"l other 11ords, 
accused, while able to understc.nd the nature and cnnseq1.1ences of 
the act charged a~a:i.nst hi.'ll and to perceive that it is wrong, is 
unable, because of a ~ental disease affectin[; his· volition, as dis
tinguished froni his perceptive powers, to resist the impulse to conmrl.t 
the act of sodomy. 

The doctrine that irresistible impulse will relieve from 
responsibility for crime an accused who, as here, is able to dls
tinguish right fro::n wron;; in regard to the special offense committed, 
is rejected by a large nll.'nber of judicial authorities, United States 
v. Holmes {1858) l Cliff. 98, ~ed. C.1s. No. 15,38~; Guitea'.1 1 s Case 
(1332) ·10 reel. 161; United States v. Yo:mp: (1885) 25 Fed. 710; 
t~ States v. Faulkner (1888) 35 Ped. 730. 
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The general doctr:ine is clearly s:t,ateu. .in Fl.anag&i.n vs. 

People (lh73) 52 N.Y. 467, ll Am. Rep. 731, where the:.New York Cour.t, 
of Appeals saids · · 

"We are asked in this case ·to introduce a new element 
into the rule of cri!!rlnal responsibility in cases of alleged 
insanity, and to hold tha.t the power of choosing right from. 
vrrong is as essential to legal responsibility as the ea.pa.-
city of distinguishing between them., and that the absence· 
of the former is consistent with the presence <:>:f the latter-. 
The argument proceeds upon -lihe .t:ieory that there is' a form ' 
of insanity in which the faculties are so disordered ·and 
deranged that a· nan, though he perce.i.ves;·the moral/ qualit7 .., 
of his acts, is unable to control them; and is urg,ed by· som~(. 
mysterious pressure to the commissicn .o.f acts, the consequetloe~ 
of which he anti_cipates., but cannot'.:avoid~ Whatever medic~,' ·· 
or scientific authority thera may be tor .this Tievr, .it ha:$ not: 
been accepted by courts of law.· ',The vagueness and uncerta~ty 
of the :inquiry which "WOuld be open.adj and·. the mni:t'est danger 
of introducing the· limitati~ · cl.aimed iri.to the rule of. · 
responsibility, :in cases of crime., nay well qause courts to 
pa.use before assenting to it. · Indulgence in evil passions 
weakens the rest.raining power of the will and conscience, and 
the rule suggested would be the cover for the commission "of 
crime and its justification. The doctrine.tha.t a criminal 
act may be excused upon the notion of an irresistible impul:ee· 
to co~it it, where the offender has the ability to discover.. 
his legal and moral duty in respect to it, has no pla.ce in the 
law. 11 See also~ v. Knight ,(1901) 95 Me. 467; 55:~R.I..· .. 
373., 50 Atl. 276. 

The Board adopts this logically sound arid morally.correQt" 
view of the law with respect to the defense of '.irresistible impulse :tn; 
sodomy cases., and repudiates a.ny am.oral doctrine which holds otherw1.se, 
psychiatry to the contrary notwithstanding. ~:We from the cold legal. 
aspect of this issue, the Board 'cannot ignore the moral and milittµ'f 
phases :involved. The seduction of a soldier into becoming a parlio!U 
criminis in this most disgusting and. revolting form of moral degen
eracy by an officer who -was, at la.st for the time being, his· superior 

· and· immediate comrr.,.nder is abhorrent not only to an7 decent standards 
of morality but destructive of those military standards required by . 
the Army of its officers. The evidence _is leg~lY, su.f.ficient to su~ 
the findings of guilty of Charge I and its. Specific!ltion. 

5. This. officer is 23 years of age and single. lie .• gt-9:duatecf 
from hiP.'h school in 193g and attended a business college for five 
months in 1941., He was ·:inducted Zl !.lay· 1942~ served as a· private ,~ill 
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the 7th Armored Replacement Batallion at Fort Y.nox, Kentucky. He 
was co:;lJJ'issioned a second lisutenant, ~my of the United States, 
'Z7 March 1943 after completion of an Officer Candidate School course 
:it Fort Y..nox, Kentucky. In civil life he has worked as a laborer, 
a clerk, a contractor for suiar beet work an1, fro~ time to ti~e, 
owned and operated a trapping b;1dness 'between 1935 a.nd 1942. 

6. The .court was legally.ccnstituted. No errors injuriously 
affecting the substantial ric;hts of the accused were committed during 
the trial. · In the opinion of the Boord of Review the record of trial 
is legally sufficient to support the findin;3s of guilty and the 
sentence, and to warrant confirmation of \he sentence. ..\ sentence 
of dismis~lt·ia. authorized upon conviction of violation of .\rti.c la 
of 1::::.r 93 .- · · · · 

, Judge Advocate. 
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1st Ind. 

War Department, J • .A..o.o. 7 AUG 1943 - To the Secretary of war. 

l. Herewith transmitted for the action of the President are 
the record of tr:ia.l and the opinion of the Boa.rd of Review in the 
case of Second Lieutenant EYerette E. Ma.ttson (01017269), Headquarters 
CO!llfQn;;, Divisicn Trains, 8th Armored DivifJioo. 

2. I ccncur in the opinion of the Boa.rd of Review that the 
record or trial is legally sufficient to support the findings and 
the sentence and to ,arrant confirmation thereof. I recommend that 
the smtence be ccnfirmed and carried into execution and that.the 
Federal Re.f'orma.tory, El Reno, Oklahoma, be designated as the place 
of confinement. 

3. Inclosed are a draft of a letter. for the signature of the 
Under Secretary of War, transmitting the record to the President for 
his action, and a form of Executive action designed to carry into 
effect.the recommendation hereinabove n:ade, should such action meet 
with approval. 

Vyran C. Cramer, 
.Major General, 

3 Incls. . The Judge .Advocate General. 
l - Record of trial 
2 - Dft. ltr. for sig. US'K 
3 - Form of action 

(Sentence confirmed but confinement remitted. G C M O 240 17 Se 1943)• • • • J p 
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