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WAR DEPART'JIDIT 

Army Service Forces 
In the Office of The Judge Advccate General 

Washington, n.c. 

SPJGQ. 
CM 2'34472 

1 8 JUN 1943 

U N I T E D ~ T A T E S ) FORT MEARS, ALASKA 
) 

v. ) '£rial by G. C.M., convened at 
) Fort Mears, Alaska, hlarch 19, 

Captain LEWIS F. CANNON· ) 1943. Disiuissal, total for
(0-411433), Medical ) feitures .and confinement for 
Administrative Corps. ) one (1) year. 

OPINION of the BOARD OF IlliVIclY 
ROUNU3, HEPBUJIJ'I and FRED.till.ICK, . Judge Advocates 

1. 1'he record oi' trial in the case of the officer named above 
has been exami?ed by the Board of fievie..i- and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. •The accused was tried upon the following Charg~ and Specifi
cations: 

CHARGE: Vioiation of the 96th. Article of War. 

Specification l: In that Captain Lewis F. Cannon, 
&edical Administration Qorps, (National Guard), 
did, at the 185th Station Hospital, Fort Mears, 
Alaska, on or about Noveniber 10, 1942, knowingly 
and without proper authority, feloniously accept 
and have ·in his possession £our pairs of officers' 
pink trousers of the value of t40.00, consigned to 
the main branch of the local Post ~chanbe, then 
well knowing the said trousers to have been feloniously 
misappropriated, ta.ken, and car~ied away. 
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Specification 2: In that'Captain Lewis F. Cannon, 
:,:edical Administrative Corps (National Guard), 
did, at \i1e lf.;5th Station :10spital, Fort 1.lears, 
Alaska, on or about lJoveinber 10, 1942, accept a 
gift of gratuity of property consistin~ of ·four 
pair of officers• pink trousers, of the value 
of ~~40.00, from enlisted personnel, to the pre
judice cf eood order end military ·discipline. 

He pleaded not i::;uilty to and was found guilty of the Ch""rge and the 
Specifj_ca:·0ions. :C:vidence of one previous conviction for wronJ;fully 
discharc;ing a pistol in quarters, and of bei~ drunk and disorderly 
in quarters, in violation of Article of ·,i8.r ()5, was introduced. I·ie 
was sentenced to be dismissed the sarvice, to forfeit all pay and 
allowance:::; cl.us or to beco:me due, w.1u. to be confined at hard labor 
for one year. The revievrin3 authority approveci. the sentence and 
forvm.rded the record of trial for action under Article of Har 4D. 

J. The pertinent evidence for tne prosecution shows that the 
post exchwge o.t Fort :~e.::.rs, Alaska, on September 1, 1942, ordered 
certain merchandise, includin; ?.4 pairs of- officers 1 "pink11 trousorf;, 
from a manufacturer in iJ8..,.: York. On Cctober 22, l<J4~-:, the exchange 
received on invoic8 for tl1a :r.ierchanclise, and on ifovsmber 10, 1942, re
ceived a manifest fror1. a trans:=-crt indicating the arTival of tho mer
chandise in Alatka (.E;:;~. rJ, 9). '.i.'he exc;-1.s.nGe, howev;:;r, never received 
it. . 

·on .S~ce: .ber '24, ·1942, apprcxi:natel;y nine pe.:ir.s cf officers' 
"pink" trou::,0rs ,·iere found in the ceilin1J of the ;~edical Supply stcrasc:. 
roo::-. at :fort 1:ears. ·~:hey were identic.::,:i. Y:ith respect to the material 
and. trade nar.: of the trousers ordclred b;y th'., exchanee. 

Cn December 25, 1942, the two topics, viz. the arrest of a 
Sergeant Eoberts and the missing trousers, were discussed b~r several 
officers in tl:e presence of the accused vr110 sdd, 11 :C have i'our pe..irs 
of those trousers myself" (L 9). A wee:~ Lit&r accused turned over to 

.. on::: of the inv2stibating officers four pairs <'f officers 1 "pink11 trcusers 
with· 1mfinished bottoms identical i:dth the recovered trousers, stating· 
th:.it he had bought them for C5 per pc.ir froir. :.:.crgelmt f'.oberts who had 
them because he anticip.:1ted ~dnc; to Cfficers I Gcilldidate School but be-
cause he coulci not :::,o did not need them hllY lonter ( F. 6). · 

- 2 -
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Sergeant '.iillia.'11 L;. Eoborts was a Staf.:' .Ssrbca...rit in the 
.(edical Department at Fort ?le;;,.rs jn ?iovember lS-42, when a box con
taining about 50 pair8 of officers' •pink• ancl nc.J. 11 trousers were 
erroneously deFveredto the Ledical Supply (t. 17). ?.oberts helped 
himself to some of th3 11 0.r. 1 s 11 and, so as net to :cet cau ;ht with the 
romaininG trousers, Eave thcr.1 ts various enlisted !llen and officers at 
the fort. He testified. that he was in the room of a Li0utenant Il.inehart .' 
deliverinc five pair of these trousers to Lieutenant P..inehart when the 
latter called the accused in the room, showed bim the trousers and asked 

. if he woulo. like to have some (R. 17). '.Che accused said he woulc, told 
r.oberts his size, and req1:.ested the sane number of pairs as had been de
llvered to Lieutenant Rinehart. The only thing that 1-l.oberts said in t."1.e 
presence of the accused ·v;hic}, ,ni6ht indica~e that the trousers were not 
his ovm legitimate property was he advisE::d accused nnot to take· them 
to the Post. :leaners". (}~. 19, 42). Nothinr; was said then about payment. 
Later on that day Roberts pl;:.ced four pair:; of t1pinks 0 in a box to deliver 
to accused. D, order t6 T33.Ch the accused I s rcon one must go throuth the 
nurses' mess hall. Roberts took the package containing the trousers 
throu.::;h the kitchen of this. mess hall ai1d left it in a s:,1all storage room 
adjoining th(;; ·kitchF.:n a:::1d tolo. an attenciant there that the package was 
for the accused (R. 20). 'i'he next day accused indicated to l,oberts that 
he had received the trousers. 

Roberts wao arrested the Hight of Decel!lber 24, 1942, and while 
in the guardhouse he was visited by a ~ergeant Kenneth ll. Donnell, 135th 
Station Hospit~l, who told him that.accused had asked Donnell to tell 
Eoberts that he, the accused., had bought the trousers from I'.oberts who 
had them in anticipation of boinr{ to Officers' Candidate School (E. 21, 45). 
After he was released :f.'rorc tha b-uardho'J.se accused questioned him as to 
what he vms goinr; to say about the trousers, but f:.oberto refused to dis-
cuss the matter (R. 22). · 

Roberts further testified that it was a co~;r.ion occurrence for 
mercnandise to b,::: erroneously delivered to the lledical Supply. If it was 
merchandise usable by the enlisted men, it would be distributed p1Uong 
them. At one time, in Septemb~r 1942, so~e ski jacketG and parkas were , 
misdelivered, out of which Robert3 gave accused a ski jacket and a parka 
in the presence of Sergeant Goulett and Corporal Lahman (R. 25). Ro,Jerts 
and accused were on friendly terms and visited each other in their quarters. 
Roberts admitted that it was to his interest that it appear that the 
trou~ers wJre not sold to accusec (R. 32). He had been told by a Major 
Raymond tha.t it would be a good idea for the enlisted men to stick together . 
and make a joint statement (R. 34, 39). 
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Althoui:.>h the accused was the Detachment Commander he had · 
nothing whatsoever to do with I;:edical Supply and never saw any of the 
misdelivcrsd merchandise in tl').e supply room. 

Sergeant Donnell, roommate and "buddy" of "Roberts, testifi3d 
tha.t shortly ai'ter Roberts was arrested the accused asked him to tell 
Roberts that accused was goinb to say tllat he had bought the trousers
from Roberts believing that Ro,;E:rts had gotten them in anticipation 
of going to Officers' Candiciate School (H. 45). He went tc the f-;uard
house and deli·.r,3red the messag.::. IL a::imitted that lle hir.1self had re
ceived two pair of thJ "C.lJ. 11 trousers for ,1hich he paid nothin.;, and 

, that he had not m:mtionec~ tn.'3 episode of' t:1:, accused's m-3ssu.;e to, 
Roberts to fac cfficers investibatinc; the case (R. 50) • 

. 
4.' To attack the credibility of Sergeant Rc.:.,orts the defen~e 

called as witnesses: Eajcr l~orma.r, K. Ra:,•mond, 37th Infantr<J, vr.ho 
stated that l{oberts had told him durin; the inv,3stieation that he 
ha.d delivereci. thG trousers to the accuccci personally ( ~:. 56); 

Captain Ho:;ert H. Copelano., Provost i:2.rshal, wh9 stated that 
Roberts never mantione.d any messa.,e alleGeci by f.oberts to have been de
livered to him by Sergeant }?ormdl at the gua.rdhous;; (n. 58); 

Jerbeant 1:or::ian ..-... Law, 185th ~tation Hospital, who stated 
that he had purchaseci for ~5 )ne pair of trousers from Hobert:; (L 68-6<?); 

Technician Arthur F. Lcmz, 185th Sbticn HOH!,ital, thG nurses 1 

mess hall orderly, who denied that H.ooerts left a:ny pacl:aee for the 
accused (R. 71-72); 

Corporal Arthur J. Lahmr.n, 185th Station IIospital, ·who denied 
that :i-lo;Jerts ever gave the a:::cuseci. a parka or a ski jacket in his 
presence (R. 73-74); 

Lieutenant :.:.well o. Rinehart, 185th Station Hospital, who 
denied that the accused a:nd Sergeant Roberts were ever in his room 

_ to6ether, or that he called accused to his r.oom to see the trousers 
brought there by Iioi..lerts. He stated that he had purchased five pai:rs 
of trousers at :;;;5 each from nooerts, but, so far as hs knevr, accused 
knew nothing of this, nor had he seen the trousers ( It. 7'7). 

4-
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'J.'e~hnician 4th Grade, hich~-d :.:. Goulett, 185th 
3t,s.tion Hcspital, had been cal.led by the prosecution regarciing the 
alleged gift to accused by Roberts of the ski jacket and the parka. 
Ile surprised the prosecution by testifying that he never saw Roberts 
give accused any articles (i.:. 53). 

By stipulation Captain Vi_,odford testified tnat he had no 
reason to believe that the accused: knew anything of the irregularities 
in the :.iedical Supply Section prior to th0 investigation (H. 34). 

The accused, as a witness on his ovm behalf, testified that 
:iergeant Roberts approached him early in November, 1942, and asked.if 
he would like to buy some pants. He told.. Roberts that he would be in
terested in 11pinks1:1. Roberts said he had some he would like to sell. 
In answer to question of price Roberts said •the price will be right11. 
That evening when he returned to his room he f'ound a box on his bunk 
containing four pails of neatly folde,i pants. He held them to his 
waist to see if they fit and th8n put them in his unlocked wall locker 
where they remained until turned over to the investigating officer. 
'.:.1en he ask'ed f..oberts how much he owed him for the trousers, Roberts 
said he would let hi.~ know--that he didn 1t need the money as he had 
made a 11hit", T"2an:l.nc,; he had won at gambling. On Christmas day, 1942, 
accused was sitting in Lieutenant Effron•s room with another officer 
when Captain Copeland came in anC: the subject of the missing merchandise 
and the search of the Medical Supply ca~e up. '.l.'rousers were mentioned. 
Accused stid, 11 0h! 1/sy GodJ I bought four pair from Roberts myself•. 
Captain Copela.nci. said, •i'ihatJ you, too? That I s makes about a dozen 
of themn (I{. 82). Accused turned the trousers over to Captain Copeland 
on i'Jew Yec:.:..'3 :Cay. He denies that Sergeant Roberts had ever e;iven him 
a parka or a ski jacket (R. 82-83). 

Cn cross-exa~nation he stated that Roberts did not tell hi.m 
where he hau. gotten the trousers but he ::...110ught that Rojerts had them 
in anticipation of going to Officers• Candidate School and wanted to 
sell them after he had learned that he was not going. He knew of others 
who had purchased officers' clothing with that same idea. He did not 
lmow that Lieutenant Hinehart had purchased trousers from Roberts until 
Christmas ive. He then told Lieutenant Rinehart that he too had pur
chased trousers from Eo"oerts (P.. 90). He denied that he told Donnell 
to tell Hoberts what to say about the trousers. _(R. 92-93). Accused 
was comrilissioned a Captain on January 5, 1941 in the ~.;edical Administrative 
Corps from a Sergear,t instructor in Field Artille!"J in the National Guard 
follo.ving 20-years enlisted service. 

- 5 -
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I
/ 
! 

His only explanation of Roberts• reason for testifying un-
' favorably against him was that Roberts must believe that if he could 
get a couple of officers involved he might get himself out of a 11 tough 
spot11 ( R. 90) • · 

· 5. The f~st Specification charges :the accused with having fel
oniously accepted in his possession four pc:i.il:sof officers' pink trousers 
on or about November 10, 1942 8 then well knowing the said trousers to. 
have been feloniously misappropriated, taken, and carried away&. The~ 
prosecution clearly showed that Sergeant Roberts had feloniously mie-

. · appropriated, taken and carried away the four pairs of trousers in 
question and that accused had accepted them into his possession. Dtd 
the accusea then know th~t the trousers had been stolen? 

The gist of·a charge of this nature is the guiity knowledge on 
the.part of the.receiver that the-goods he received were stolen. This 
must be proved beyond a reasonable doubt, otherwise the case.falls. 

The releya..'1t facts bearing upon this question of guilty knowledge 
are as follows: Officers' pink trousers were not carried in stock at the 
post exchunge and were difficult to procure at Fort :i.lears, Alaska. The 
four pairs of trousers involved were officers' trousers in the possession 
of an enlisted man. The accused paid nothing for them·. If Sergeant 
Roberts' testimony is worthy of belief, the accused saw him deliver five 
paii:s of similar trousers to Lieutenant ili.nehart, req·c,ested five paiw for 
himself, and was warned not to take them to the post cleaners. Hoberts' 
testimony is not worthy of belief. He is the acknowledged thief. The 
testimony of the thief should be carefully scrutinized and no conviction 
should be sustained by his uncorroborated testimony (1/harton I s Cr:i.minal 
ia.w, Vol. 2, sec. 1230). In this case almost every fact testified to 
by Roberts was contradicted by other witnesses. His stor-_y c:i.bout the 
delivery of the five pairs of trousers _to Lieutenant Rinehe.rt in the 
presence of the accused and· the arrangerr,ents made with the accused was 
denied in toto, not only by the accused, but also by Lieutenant Rinehart. 
His .story of the manner in w~1ich he delivered the four pairs of trousers 
to the accused was denied by the mess orderly. It was also inconsistent 
vlith another statement made by Roberts. His story of the gift of the 
ski jacket a."ld parka to the accused in foe presence of tvrc ot;L;r enlisted 
men was denied by both of the enlisted rr.en he named. It shoulQ be borne 
in mind tha..t Roberts at no time told accused whei·e or how he had procured 
the trousers. He himself adrr.itted that the only thine he said in the 
presenc~ of the accused fro:n w~1ich foe accused might possibly ,infer that 

6 -
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there was some question concernin6 ·:;he le~ality of the transaction v:-as 
his narnin:;; to accut;ed not to take the:c1 to tile po~t cleaners • ...:.Ven if 
thi:: did happen, this statemer.t wouLl not justify an assu;nption that the 
trousers had bs;;en stolen. It m.i:"ht as rea.C.ily have m~:.nt ·:,hat foe -post 
claaners were not capable of properly cleanin:.; th0r::~ If t:..(. accu;iell 
lme,r that l:obcrt:; hao. just scltl fiv3 ofoer si:.J.lar pair? of trouser.:; to 
anot:-ier officer, !:is S\1spicion should havE; becorr;3 ciroused. P.u-:, both 
officers swore that neither lm3,·r +,hut t:ie other vmc dealir.:; in trousers 
with Eob0rts at the time. In vievr of the contradictions and denials 
enurne:r·ateC:., :i'.oberts I testimcr.;r is lackin~ in Cl'Gdibility. 

'.l.'he defensa in e;::pl<'nation of' ti1e unusual fact o:: a.n ::;nli:::;ted. 
man ha:ving in !1is possession four p9.iJ:S o:i.' offic0rs I troc1.sors ::,how0c. -·~:1at 
Eooerts had bs:an solectec'. +.c c;o '.~o Officers I S&ndic.ate ,:jchool and then 

· something occurred which prev0nteJ him from going. The defense also 
showed that in several ca:::e:.. of enlisted personnel being si:,1ilarly 
selected, officers' clothing was purchased. This is w improbable 
but a possible expla.nation. If true it destrc:,'s thE: probative value 
of the fact usei ubainst the accused. The fact becomes one consistent 
with innocence on the part of the accusec1.. 'ihe failure to p2.j for the 
trousers is explained. by ti1e accused b:,r the fact ti1a.t he was not present 
when the trousers were delivered and that vrhen he off,:ireu to pay, Roberts 
told him foat he did not tiwn neecl thG r.:oney and that the pr-i.c:; ·,.-culd 
"be rizht". Here abain ,,-e h&ve a. reasont..bly pc::;::;5_ble, t11CUt)l inprcba'.;lc 
explanation. It. is consistent y,i th innocence. Guilty :mewledge is an 
essential el:iment of the off::cr:se whicii ,;n1st be proved b,: the prosecution 
beyond. an:,· reasonabl0 doubt. The Board of l,evie-,r is of tiie o;iinion that 
ti.e prcsec.,.t-~on hc1s failed tc r::est t.'·w.t burd:m. 'l:~1e few suspicious fo.cts 
concernin;; 1:,uilty- lmowledge s,10'.'m b:,- tiia uvicience are as consistent ,,-ith 
innocence as wi fo ;:;uilt •.. '!'he court ma:,' not properly convict on mere 
prooa.1ilities. ihe evidence of record is net sufficLnt to sustain the 
finclin:; of ,'.;Uil ty as to Gpccificc.tion 1 of the ':harge. 

;.ith reference to ~pecification 2 of the Charce, the accused, ~s 
an officer, is cha.rgeci ·idth acceptil1c; a ~ift c.f j,)roperty from an enlisted 
man. 'l'he proprty involved i£:i th8 stolen merchana.is::: _described. in the 
first Sn3cification of thi.:: Ch:i.:cbs. 'ihe C::onor is fa0; t::iei'. 'i'he on1y 
evidenc; that foe transaction tJ.&;ht have been a .:;ift V/3.S the test:s.mony Cf 
Sergeant Ii.o"i)erts th.::.t rather than destroy the :c;toLm trousers ,1e decided 
to "Live" th21:: away to the enlisted men and to so·.~e of the officers. It is 
difficult to understand how a thief can make a v:,,lid;;i.ft of :otolan property 
in such a manner a;, to charge the recipient witi1 havin~; rece::.veci. a gift. 
However, it is not necessary to pass upon that question because 1-:oberts 
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never disclosed to the accused that the transaction was a gift. According 
-to Iioberts he was delivering tr::,users to Lieutenant F.inehart whe.n the ac
cused was called into the Lieutenant's room to see the trousers. The 
Lieutenant asked accused if he would like to have some also. The Lieutenant 
testified that· the transaction at the time was a purchase by him of the 
trousers at ~;5 a pair. }Jo one said anything about a gift. l!:ven tho~h 
no price was mentioned the circumstances L~plied a sale. The accused 
considered it a sale and he was justified. in :iis conclusions. Even the 
lawwould'have implied a contract of sale under such circumstances if 
Roberts had been the legitimate ovmer of the goods~ It therefore· folJ.ows 
that as there was absolutely no evidence that tho accused waE consciously 
accepting a gift, the record is not sufficient to sustain a finding of 
guilty of Specification 2 of the Charge. 

6. · Accused is 44 years of age, married and the father of two 
children. \[ar D3part.'llent records show enlisted service in the Regular 
Army du.rin:; World '\iar Ho. 1 and subsequent thereto for twenty years and 
eight months. H~ was honorably discharged as sergeant on January 4, 1941, 
to accept cw.mission as captain, I.:edical Administrative Corps, Ohio l'Yational 
Guard;. was Federally recognized on January 6, 1941, and entered on active 

.nuty on that date at Akron, Ohio. 

7. Attached to the record of trial is a recommendation for c~emency 
signed by one member of the ccurt and .the defense counsel. 

8. ·The court was legally constitutGd. No errors injuriously 
affectin_~ the substan~ial rights of the accused were committed during 
the trial. In the opinion of the Board of Review the record 6f trial 
is legally insufficient to support the findings of guilty and the 
sentence. 

If/.~fi~t,{lt~~, Judge Advocate. 
. l 

~ Judge Advocate. 

- 8 
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War Department, J.A..o.o.i 31..Jul:y 1943, To the .lcting Secretary of War. 

1. Herfilfith transmitted fc,r the acticm of the President are the 
record o:t tZ'ial and the opinion of the Board o! Revi81' in the case of 
Captain Ln1a F. Camun (0-411433), Medical Ad:nrlnfatrative Ccrps. 

2. I do not cmcur in the opinicm. ot the Board of ReviP and 
:tor the reascm.s here:lnafter stated, I am of the opinicm. that the record 
is legally euf'.t'icient to sustain the findings and the sentence. 

3. The accused is charged with having lcno~ received stolen 
property- in that be received four pairs or otficer' s •pinks" (trousera) 
troa an anllated IIBD (Sergeant Roberts) who bad un.JAwtully taken the 
trowsera frOlll a box o:t fi.i't;y pairs ,mich were cmsigned to the post 
exchange at Fort Mears, ilaaka, and which were miadellvered to the 
medical. supply- storage roaa ,mere Sergeant Roberts 11as en duty as a 
noncolllDisaioned officer 1n charge o:t medical supplies. Sergeant Roberts 
admits knowingl.7 taking the trousers am di!Sposing of them to enlisted 
man and o!:ticers whom he •could trust• inc!uding the accused, Captain 
Canncli. Captain Carmen was detachment conmander and as such was 
Sergeant Roberts• COllllS?lding officer. 

4. There is no dispute as to the wf:ticienc;r o! ali the elements 
o:t the offense charged except that the Boe.rd of Review is of the . 
opinicn that the record is not legally' sufficient to prove to the 
exclusion o:t a reasonable doubt that Captain Cannc:n 11knew11 the trousers 
,rare stolen. It ia not necessary tbat the accused siould have actually 
lmown that the trousers were stolen. It is sufficient that the cir
cumatances surrounding the transaction ot receiving the trousers were 
sutficiantly suspicious to p11t a man o! ordinar)'" intelligence ai 

inqui.17. See Winter v. ~, 99 So. 249 {Fla. 1924); Stephen.eon v. 
State, 104 So. 6oo (Fla. 1925); :Bowers Te ~' 146 zm 818 {IDcl.); 
~ Ve .!!2!:z, 226 Pac. 754 (Kan.); State Te !21!, lJ6 A.tl. 295 (NJ). 

It is the function ot the Board o! Review and The Jmge 
Advocate Gen8l"&l, in passing upcn the legal sut:ticieno1" of a reoord 
under Article o! War SO,, to ,reigh. evidence., jmge ot the credib1J.it7 
ot rltnesses and determine CClltl"overted questions o:t :tact. I do not 
agree w1th the reascning ,mereby' the Board ot Review in this case . 
arrived at cC11clwsions differing i'ran the .f'lndiugs ot the tZ'ial court 
and I think that the finding ot the court was entir•l.7 warranted. 

-9-
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The only defense offered by the accused was th.at ha "bought" 
the trousers from Sergeant Roberts thinking he had purchased them in 
contemplation of attending an Officers' Candidate School" in "The 
States" SJ?.d that he desired to ssll the!ll because he subsequently 
learned he was not to attend such school. 

5. Any officer should be suspicious when the ·sale of four pa:lrs 
of officer's Rpinks" is proposed to him by an enlisted man at a 
"right price". The average officer in 11The States" probably has no 
more than two pairs of such trousers, and they were :i:iot procurable 
en the Alaskan post in question except by special order (R. 11). 
Tha accused did not comment on his possession of these scarce trousers 
to his fellow officers {R. 88) even though he had obtained them at 
an admitted bargain. He did not produce the trousers until it was 
api:;arent that he was personally involved even though he had _heard of 
the impending investigation (R. 5-9) and the arrest of Sergeant 
Roberts. He was warned by Sergeant Roberts not to take them to the 
post ex.change cleaners (R. 19) and he admits he never paid !or the 
trousers though he had them more than a month (R. 86). 

There was evidence of improper relationship between Sergeant 
Roberts and the accused (R. 94) runn:ing over a period of time prior 
to this :incident which should h,\ve aroused the accused I s suspicicn 
when these trousers were received. Capta:in Cannon's driver verifies 
they rode and drank in a government "Jeep" together {R. 20, 41, 101-
102). Sergeant Roberta testified that he had stolen and delivered 
to accused a fur lined ski jacket or parka (R. 25-26, 38). A defense 
witness saw Captain Cannon with this. fur lined parka in warm weather 
{R. 74) coming from Sergeant Roberts• room. The accused himself 
states Sergeant Rob_erts had illicitly procured whiskey for him {R. 83). 

There is evidence to the effect that throughout the investi
gation, the accused lent aid and assistance to Sergeant Roberts am 
the other enlisted man involved hlndering the investigation. He 
warned them {R. 23, 26). He sent Sergeant Donnell to the guardhouse 
to tell Sergeant Roberts what his alibi would be expecting Sergeant 
Roberts to protect him by verifying it (R. 45) .. 

The testimony of Sergeant Roberts should be received with 
caution, it is true, and a. conviction should not be sustained on it 
alone without corroboration. But, his testimony" is so clear and 
convincing - so attended with hu.man cointidences that nark the verity 
of any testimony - the absence of which (in the testimony of the 
accused) usually :indicates or at least creates a strong suspicioo. 
of perjury. The court heard all the witnesses, observed their de
meanor en the stand a.n:1 chose to disregard the statements of the 
accused~ Under the circumstances, I would have likewise concluded. 
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6. The Boa.rd of Review clearly recites its ccntrary views to 
those here:ina.bove set forth in its opinion. It is of the opinion 
that neither the weight of the evidence nor the credibility of the 
witnesses was sufficient to sustain the findings of guilty. Sum
marizing, the opinion of the Board o! Review rests oo the following 
specific conclusionsa -

!• The accused made to the :investigating officer an 
immediate and voluntary disclosure of his possession of 
the trousers as socn as he knew they were missing or pos
sibly stolen. 

b. The convicticn rests on the uncorrobarated testi
mony of the thief' llhose testimony in certain JJaterial par
ticulars was refuted by credible witnesses, and who had two 
motives in involving the accused, first, to "pl.ant" the 
stolen property on someone else and, seccnd, to protect 
himself' by involving a cornmissicned officer. 

g,. Even giving full credence to the testimony o! the 
thief, the caiviction Dlll8t still rest an dubious circumstances. 

g,. The possession by an enlisted man of officer's 
trousers is not unusual in Alaska and since the accused 
knew Sergeant Roberts bad been selected but subsequently 
precluded from attending o.c.s. a.nd since other selected 
officer candidates bad purchased officer's uniforms on the 
post• 

.!• The investigating officer reported that the prima. 
facie evidence wall.d not sustain these charges without 
additional evidence llhich was supplied only by the thief. 

_ I.• Another officer was acquitted on practically the 
sams charges and evidence, a.nd 

g. The accused with twenty years' serrlce has a good 
reputation for honesty. 

7. .uter careful considerati.al of the opinicn of the Boe.rd of 
Review and the entire record 1 I am of the opinion. that the court was 
legal.ly·ccnstituted and that the record of trial is legally sufi'i
cient to susta:1n the find:1ngs and the sentence. I recommend, 
there!are 1 that tha aentmce be confirmed but that in view or the 
circumstances, the confinement and forfeitures be remitted and that 
the execution of the sentmce as thus modified be suspended during 
the pleasure of the President. 

a. Inclosed are two drafts Qi' letters for your signature marked 
.A. and B, each transmitting the record and your recommendations to 
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the President. Draft A states your concurrence with the opinion sat 
forth above, whereas Draft B states your concurrence with the opinion 
of the Boa.rd of Rmew. There are al.so inclosed two !arms ot 
Executive action marked A and B. Draft • 1a designed to accomplish 
the ccn.t'irmation and coomnitation of the sentence 1n accordance with 
my reGOmenda.tion, and Draft B is designed to accanpllsh the disap
prova.l of the &dings and sentence 1n accordance nth the opinion 
of the Board o! Review. 

M;yron C. Cramer, 
Major General, 

5 Inc1s. The Judge Mvocate General. 
l - Record of tr:ia.l. 
2 - Dft. of ltr. for sig. 

ASf marked A. 
3 - D.tt.. of ltr. !or aig. 

ASK marked B. 
4 - Fora of Ex. action A. 
5 - Form of Ex. action B. 

(Findings of guilty and sentence di~approved. G.C.M.O. 263,
23 Sep 1943) . 
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Yf/>J>. D'LPARTHEN'l' 
Ar~r Service Forces 

In the Office of The Judge Advocate General 
1.¥ashinr;ton,D.c. 

(13) 

SPJGH 
13 JUN 1943CY 234505 

} ":\,J 

UNl'i'}.;D STATES ) EINl'H SERVICE CO~ID 
) A...'Q.l'Y SERVICE FORCES 

v. ) 
) 1'rial by G.C .1:. , comrened a.t 

Colonel TEOl\:AS B. :·!llR.PHY ) Fort Douglas, Utah, 17, 22, 23, 
(0-16971.i.), J1.'.edical Corps. ) 24, 25, 26 and 27 February 

) 1943. Disrd.ssal and total for
) feitures. 

OPINION of the BOA.i."ill ~, REVIEW 
HILL, DRIVBR and LOfTl<...:P.HOS, Judce Advocates 

1. The ·Boa.rd of Eeview has examined the record of trial in the 
case of the officer named above, and suhnits this, its opinion, to 'The 
Judge Advocate General. 

2. The accused ·was tried upon the followine Charges and Specil'ica
tions: 

C!-I.AH.Gl!: I: Violation of the 85th Article of War. 

Specil'ication l: In that Colonel Thomas B. l.iurphy, t:edical 
Corps, 34th General Hospital, was, at Brigham City, Utah, 
on or about December 1, 1942, found drunk while on duty 
as Commanding Officer 34th General Hospital, Bushnell 
General Hospital, Brigham City, Utah. ' 

Specification 2: In the.t Colo!lel Thomas B. 1'..urphy; 1:edical 
Corps, 34th General Hospital, was at Ogden, Utah, on or 
about December 5, 1942, found drunk while en duty as Com
manding Officer, 34th General Hospital, Bushnell General 
Hospital, BriEha.rn. City, Utah. 

Specification 3: In that Colonel Thomas B. llurphy, !.:edical 
Corps, 34th General Hospital, was at Logan Utah, on or 
about December 9, 1942, found drunk while on duty as Com
manding Officer, 34th General Hospital, Bushnell General 
Hospital, Brigham City, Utah. 

http:BriEha.rn
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Specification h: In that Colonel Thomas B. 1 _urp~', I.Iedical 
Corps, 34th General !-:Iospite.l, w2s at Salt Lake City, Utah 
on or a.bout December 12, 1942, found drunk wh:i.le on duty 
as Commandinc Officer, 34th General Hospital, Bushnell 
General Hospital, Bricham City, Utah. 

Specification 5: In t..11.o.t Colonel Thomas B. Furph:r, Eedical 
Corps, 34th General Hospital, was at t:\alt Lake City, Utah, 
on or about December 13, 1942, found cl.I'l.mk while on duty 

, as Commandin[;.Officer, 34th General Hospital, Bushnell 
General Hospital, Brigham City, Utah. 

Specification _6:. In that Colonel Thomas B. Lurphy, Fedical 
Corps, 34th General Hospital, v;as at 3ushnell Generar 
l~ospital, Brigham City, Utah, on or about December 14, 1942, 
found drunk while on duty as Com.~anding Cfficer, 34th 
General Hospit2.l, Bushnell General Hospit2l, Brigham City, 
Utah. 

Specification 7: In that Colonel Thomas I3. Lur;)~', 1,:edical 
Corps, J4th GeneraJ. Hospital, nas at O;:;den, Utah, on or 
about December 15, 1942, fou..l'lcl drunk vihile on duty as Com
mandir.g Officer, 34th General EoslJital, Bushnell General 
Hospital, Brigham City, Utah• 

. 
Specification 8: In that Colonel Thomas B. 11urphy, l:::iedical 

Corps, 34th General Hospital, was at Bushnell General 
. Hospital, Britham City, Utah, m or about December 16, 1942, 

found drunk while on duty as Commanding Officer, 34th. 
General Hospital, Bushnell General Hospital, Drighar.i City, 
Utah. 

CHA..1'.l.GE II: Violation of the 95th. Article of war. 

Specification 1: In that Colonel Thomas B. I.:urphy, :.:edical 
Corps, 34th General Hos::_:,ital, was, at Brieham City, Utah, 
on or about December 1, 1942, in a public place, to-wit: 
Idle Isle Restaurant, drunk and disorderly while in uni
form. 

Specification 2: (Findine of Not Guilty). 

Specification 3: In that Colonel Thomas E. I<urphy, jiedical 
Corps, 34th General Hospital, vras, at Logan, Utah, on or 
about. December 6; 1942, drunk and ciisorderly while in uni
fonn, ·at the hori.e of.-Lieutenant H. 1i. Hatfield-in the 
presence of other persons. 
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Specification 4: In that Color.el 'lhomas B. J'urphy, l.edical 

Corps, 34th General Hospital, was, at Salt Lake City, 
Utah, on or about December 13, 19h2, in a public place, 
to-wit: Kwong Nom Low Restaurar..t, drunk and disorderly 
nhile in uniform. 

Specification 5: ·rn that Colonel Thomas B. };;urphy, Medical 
Corps, 34th General Hospital, was, at Qeden, Utah, on or 
about December 15, 1942, in a public place, to-wit: I!otel 
Ben Lomond, drunk .?.nd diso:r-derly while in uniform.. 

Soecification 6: In that Colonel Thomas B. t:urphy, ledical 
- Corps, 34th General Hospital,; vras, at Bricha.m City, Utah, 

on or abou.t December 14, 19h2, in a public place, to-wit: 
People's Drug Store, drunk and disorderly while in uni
form. 

CHARGE III: Violation of the 96th. Article of Yfar. 

Specification l: In that Colonel 'rhomas B. Murphy, l.Iecical 
Corps, 34th General Hospital, did, at and near Bushnell 
General Hospital, Brigham City, Utah, between about December 
1, 1942 and December 16, 1942, drink intoxicating liquor to 
the extent that he rehdered himseli' unfit for duty. 

Specification 2: In that Colonel Thomas B. Lurphy, Medical 
Corps, 34th General HospitaJ..,·did, at Bushnell General 
Hospital, Brizh~.!1 City, L'tah, on or about Decenber 16, 1942, 
at 0330 o • clock, while drinkir>.g and under the influence of 
intoxicating liquor, wrongfully and to the prejudice of 
military disci;;iline, drill and cRuse to be drilled, the en
listed _?ersonnel of the 34th General Eospital, Brigham 
City, Utah. 

ADDITIO!'J/L CP..AH.C:E: Violation of the 95th Article of war. · 
. 

Specification 1: In that Colonel Thomas B. I.:u.rph~,r, Eedical 
Corps, Stat5_on Complement, Service Command Unit 1902, Fort 
Douglas, Utah, havin.; been restricted to the limits of 
:fort Douglas, Utah exclusive of the Station :-fospital did 
on or about February 3, 1943 break said restriction by 
goinz to said Station Hos?ital. 

Specification 2: In that Colonel Thomas B. Uurphy, kedical 
Cor~~s, Station Complement, Service Comnand 1!nit 1902, Fort 
Douglas, Utah, havlng been restricted to the limits of 
Fort Douglas, Utah exclusive of the Ste.tion Hospital did on 
or about Februe.rJ 5, 1943 l;)re.?,k said restriction by goin;; 
to sa.:.d Station Hospital. 
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Specificaticn 3: In that Colonel T!-10:r...~s B. I.Iu.r:,;ihy, !,;edical Corps, 

Station Co~plenent, Service Com.~and Unit 1902, Fort 
Douc1as, T.;tah, ·w:i.s at Fort :'.:;c11glas, Utah on or about Febru
ary 3, 1943 drur..k and dj_sorc:1.erl~· in the Station Hospital 
while in uniform. 

Specification 4: I!! t:hat Colonel Th?mas B. Eurphy~ ~edical . 
Cor0s, Station Complement, Semce Conuna.11.d Unit 1902, 
Fort Dcnl[;lts,. Utah, ,•:as at Fort DouglM, Utah on or about 
February 5, 1943 drunk and disorderly in the Station 
Hospital wh:Lle :tn uniforn. 

He pleaded not guilty to all Charges and Specificatio~s~ an~ was found 
guilty of all Charges and Specifications, except Specification 2, . 
Charge II, of which he was found not guil~r. He was sentenced to be dis
missed the. service, to forfeit all pay and allowances due or to become 
due and to be confined.at hard labor for five years. The reviewing 
authority approved only so much of the sentence as provides for dismissal 
and total forfeitures, 'a.nd forwarded the record of trial for action 
under the 48th Articl~ of War.· 

3. The evidence for the prosecution shows by stipulation (Ex. 1) 
that during the period jnvolved the accused was in the military service 
and wore the unifQ:rm of an officer and t.~at at'all times between 1 
December and 16 Decanber 1942, inclusive, he was ComJ1'.anding Officer of 
the 34th General Hospital, which.was stationed at Bushnell General 
Hospital, Brigham City, Utah. 

a. Specification-1, Charge I, and Specifi'cation 1, Charge II: 
The accused reported to Headquarters, 34th General Hospital at Brigham 
City, Utah, on 1 December 1942. l.bout midafternoon the accused, with 
Captain Joseph R. Rebillot, Captain Frederick A. Olsen, First Lieutenant 
Joseph T. Farrell, First Lieutenant N. w. Hatfield, Second Lieutenant 

, Paul F. Kopp, and Secord Lieutenant Hansford A. Cole, went to Captain 
Rebillot•s aparti!ient and had some drinks, "several pretty fast drinks". 
The accused becaine 11re.ther abusive" and rnade•several indecent remarks 
to and in the presence of Hrs. Rebillot.. Then the accused, Captain and 
Hrs. Rebillot, and Lieutenant HatEeld went to the dovmtown district of 
Brigham for dinner. They entered the Idle Isle restaurant and 1·rent to 
a back r.oom where they were alone. The accused placed a nickle in the 
11 juke" machine, but finding the music too soft went out into the 
restaurant. He returned in a few moments vrith a·waiter, statine in a 
loud voice 11 the cour1try couldn't be very good with all these Eonnons 
in it". The accused was drunk at this tine. He talked to either the 
manager o~ head waiter a.bout making the music louder, but this nerson 
said it was loud enough. The accused beca"lle angry and said he iiwouldn•t 
stay in his God damn place, that he would get outi'. l'he accused left 
and th13 others, after tryine to explain to the manager that "it was 
just one of those things that happened, and it would ?e _all.right", 
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followed the accused to the Paris Grill (or Grill Cafe) nearby. There 
t~ey ordered food and sat in a booth. The accused obtained a bottle 
of whiskey from some soldiers nearby, poured two glasses of water on 
the floor and rut whiskey in the elasses. He drank quite a bit there. 
The e.ccused !)3:xt v,ent into tvro drug stores, asking if they he.d any 
"sulphobonactine11 • He was drun~ at this ti)'lle. '!'r>ey then returned to 
Captain Rcbillotts apartment for a poker game with some other officers. 
They had num~r~Js highballs during the evening. At about lli30 the 
poker game ended, a.nd the accused and tv;o other officers drove to down
town Brigham a!ld went to the Hotel HOl'rard and the Hotel Brigham. 

, ·rhe accused vras drunk, talked loudly, used profanity, pounc1ed on the 
desk at one hotel and demanded a room ,~rithout bedbu~s, and. accosted 
stranc&rs on the street. He wanted to go tq Ogden, Utah, and the two 
other officers drove hi.IL there. At a coffee sho:? in Ogden the accused 
obtainec1. a bottlE? .or whiskey. The accused then went :into two hotels 
while drlmk. They then returned to Brigham about 3 or 3 :JO a.m. ·when 
they returned the accused woke u;.:, two other officers, broke the alarm 
clock of one ol them against a radiator and then gave the owner ~h.00 
with which to purchase :?.r.other clock (R. 47-54, 96-108, 119-122, 250-256). 

b. Specification 2, Charge I: On the evening of 4 December 
19Lr2, the-accused and several other officers, with three nurses, l:rs. 
Reb:Ulot and I.;rs. Dorothy :·:J1.rden, dietic:Len at the hos:Jital, had e. ;,e.rty 
in the recreation room oi' officers• quarters at the hos~)ital. There vras 
drinkini::; and da'l1.cing. At about 10:15 ,.m.., the accu:,ed we.s sober. 
Later, about 11 p.n., he was drunk, or ecterin~ a state of drunkenness, 
and short~r afterward we.s seen drunk, in the washroom. The party ended 
about r:ri.dni6ht, or earlier. At this ti!r.e the accused was drw.k, became 
angry because he said the others had not told him good night or were . 
leaving v.rithout his consent, and threw a glass a.t the nurses, breaking 
it against t.he wall. The accused then we.nted to go to Ogden or Salt Lake 
City. After some rliff-5.culty, he started R car, and from about 12:JO to 
about 1:30 a.m. (5 December) tried to get someone to co 1'rith him. 
About 2 :30 e .• m., the accnsed, who was drunk, returned to officers• quarters, · 
awakened seve:!'al officers, a.11d trj_ed to get them to take a drink (R. 55-
64, 122-126, 16:-168, l8D-189). 

About 9 p.m., on 5 December, the accused came to the cabin or 
apartment o~ Lieutenant Farrell, in Brigham City, and they had a bridge 
game. In the covrse of the eveniri.g, the accused, who v:as drunk, in.ade 
several indecent remarks to rrs. Farrell a.nd to her mother, I.Irs. Finney. 
He vrip8d his hands on the children's clothce, -haneing up to dry in the 
bathroom, rather than use towels,· broke two glasses in the kitchen sink, 
and ste1)ped on the card table, kcocking. it over. The accused was at 
Ca1)taiP. nebillot 's ho!!!e from about 2 a.-m. to 7 a.m. (6 December) and 
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then returnPd to cfficers1 quarters, drunk, where he required several 
officers to take a drink in ~is roo~ (R. 75-78, 84-87, 127, 168-169, 
227-228, 256-258). 

c. Soecification 3, Charge II: About 8:30 on the evening of 
6 December, th~ accused, with Ce.~tain and Er!:. Rebillot, came to th~ 
home of Lieu+.eYJ.ant S:atfield in Lozan, Utah, while t'No lieuteI"'...Rnts were 
there for dinner.. The accusetl. was drP.r,k, and demandec1. en apology be
cause Lieutenant EatfJ.eld had invited the two lieuten."l.nts to dinner., 
without inviti'.'lg him. Later in the eveni!l,'."; the accused returned to 
Lieutene.nt E2tfield' s home- and pounded on the door (R. 109, 115-117, 
189-190, 227-230, 248, 259-261). 

d. Specification 3, Charge I: About 6:30 p.m., on 9 December; 
the accused C?~11e to the home of Lieutenant farrell and asked for a 
drink. .'l.s Lieutenant Farrell had no 1':M.skey, . the accused left, and re
turned shortly wi.th a qu.art of whiskey. 'I'he accused had about four 
drin!:s. Lieuten2.nt rarrell .and his v.r:i.fe were going to Logan, looking for 
a house to rer..t. The accused, Ce.ptain Rebillot and Frs. Rebillot went 
with theE.. Lj_eutenant Fe.rr~ll CCl~ld not se.y that the accuse~ was either 
sober er "really drunk" et that time. On arrivin6 at Logan, Lieutenant 
Farrell anc. his i:vife went in search of a house, and the others went to 
the Bluebird Cafeteria, ,·rhcre Lieutcnt1nt and I-.:rs. Farrell joined ·them 
later. The accused had more drinks there end was drunk. He required 
Captain Rebillot to stand at attention, salute the accused, and sit on 
the floor. After they left the Bluebird, the accused went to a tavern 
nearby and was fcu.11.c: there sittine in a booth with three girls. He 
wanted the three girls to go with the party to Lieutenant Hatfield's home, 
and _they, after bci!1z at,;.;ured by rrs. P.ebillot that it was all right, 
consented to do so. At Lieutenant I!atfield•s home in Logan., no one was 
at home but the two children and ~ 11bab~· tender", a girl about fourteen 

. or fifteen ;rears old. T:i-i.e accu.sed n:ads improper remarks to this girl., 
pulled coats off the ha!'![;;ers, scattered the contents of a purse and two 
ldtchen drawers, anc1 1•ras drtmk (R.' 65-74., 87-95., 110, 117-118, 26)-268). . ' . 

e. Specifications 4 and 5, Charge I., and Specification 4, . 
Charge II: Abot•t two or three o'clock on the afternoon of 12 December, 
the accused was seen drunk in the lobby of the Hotel Utah, Se.lt Lake 
City, e.nd he introduced several stre.nzers to other officers. Later about 
six o'clock, he went to the desk at this hotel, trying to get a roo~. 
The room clerk was of the opinion that he was drunk. The accused., two 
o~her. officers, ,and Eiss Norma An~erson had dinner at the hotel. At· this 
time the accusea was sober according to one ~~tness and drunk according to 

• 
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another. The accused, other officers, and some girls left the hotel 
about 11:30 p.m., or later. _ The accused was drunk. He and some of 
the others went to the Aviaticm Club and remained there until about 
one o'clock. They then went to the Semloh Hotel, the Utah Hotel, 
and Kwon~ Nom Low•s. At_ the place last r..a.med the ~ccused engaged in &'! 
altercation with two waitresses, called them 11whores and prostitutes", 
threatened two young men, friends of the waitresses, with a knife, 
tried to get a soldier to join in the difficulty, and was d..i-imk. There 
were about seventy-five people in Kwong Nom W'i' 1s. The party left 
there about three o'clock a.m. (13 December). The accused then.re
t~ned to the hotel, drunk, and awakened two officers who had gone to 
bed {R. 146-147, 169-175, 191-196, 200-216, 225; Exs. 2, 3, 4)~ 

f. Specification 6; Che.rge I and Specification 6, Charge II: 
About four o'clock in the afternoon of 14 December, the accused went 
to the Rebillot•s cabin 'in Brigham City and had several drinks. ·About 
seven o'clock the accused and·1.rrs. Rebillot went to town to buy a steak 
for dinner. He was drunk at this time. Hrs. Rebillot telephoned. her 
husband to come get her, which he did, and the accused returned.to their 
cabin in the staff car. Mrs. Rebil.lot had only two platesJ the ac
cused put a~ saucer in his pocket and went back to town to find another 
plate to match it. He was drunk. The accused went to Peoples' Drug 
Store in Brigham City about 7:30 p.m., asked for a plate to match the 
saucer, engaged in an altercation with the wife of the ~er, em
barrassed a sales girl by putting his arm around her and trying to make 
a date l'lith her,· offered whiskey to three enlisted men, made insulting 
remarks to military policemen who tried to get him to leave, and was 
intoxicated. There were many people in the drug store. About ten 
o'clock that.evening the accused was seen in the finance office at 
Bushnell General Hospital-by Second Lieutenant Hansford A. Cole, Officer 
of_ the Day~ Several enlisted men were there at work. The accused took 
off his coat and blouse and wanted to fight one of the men. The ac
cused grabbed 1he man, a· sergeant, by tbs- shirt or coat collar, .but the 
sergeant did not move. The accused ·then cursed the sergeant. The ac~ 
cused then made an inspection of the hospitals. He had a bottle of 
liquor. with him and drank from it in the diet kitchen of the maternity 
ward. As the accused was leaving the hospital, he tried to give a 
drink to a young lady who was coming in. He then went to the nurses 
quarters, but the head nurse would nqt admit him. L11 the opinion of 
Lie~tenant Cole, the accused ·was drunk (R. 26§-270," 27)-295). 

g. _ Speci..(ication 1, Charge I, and Specification 5, Charge 
II: About' five-thirty or six o'clock in the afternoon of 15 December, 
the accused went to the R.ebillot 1 s cabin. He had been drinking, and 
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drank all the time he was there. He remained about two hours. The 
accused became indignant that Captain Rebillot could not go out to 
dinner with him, and we.s drunk when he left. About 8145 that 
evening, the accused with another officer and two ladies was seen , 
near the dining room· entrance at,the Ben Lomond Hotel, Ogden, Utah. 
·rhe. dining room was closed and the accused requested the hotel . 
manac,er to open it. When the r.ia.nager stated that it . could not be 
open~d on account oi' the labor situation accused replied "If you were 
in the army you would God damn soon open.it"• The accused was ob
served talking and arguing with several hotel guests in_the lobby. 
He had a quart bottle showing in.the pocket of his overcoat. He 
offered drinks to some soldi~rs from the bottle. Later th~ accused en
gaged in an areument with the night clerk at the desk, c~lled the clerk 
a "God damn liar", a.nd the manager threatem)d to call the military 
police. There were me.ny people present in the lobby. The accused 
left the hotel for a time, but returned to the lobby about ll:30 p.m., 
and the argument ·flared up again. Accused offered to fight the 
manager and asked the latter to come outside. }'inally, l1ajor John c. 
Hazlett, Corps of IIilitary Police, came to the hotel, and the accused 
left with hi.I!!. 'l'he accused was drunk 'While in the hotel on 15 
December 1942•. He had been assigned room No. 1006, which was found in 
a condition of disorder af'ter his departure, witA various broken ar
ticles in it. Broken crockery and glass were in the street below the· 
window. The accused admitted to Second Lieutenant Hansford A. Cole 
that he he.d engaged in a llbombing raid" from the tenth floor. He had 
[;One into rooms near No. 1006 and annoyed other guests. Two military 
policemen left Ccden with the accused ·about 1:09 a.m. on 16 December, 
and took him to Bushnell General Hospital. He "acted drunkn at that 
time, and required the military policemen to go through red lights, 
pass cars on the road, and drive at ebout sixty-five miles an hour. 
They left the accused at Buchnell General Hospital about 1130 or 2100 
n.m. (R. 220-223, 270-272, 290, 301-322; Exs. 6, 7). . 

• .!!• .Specification 8, Charge I, and SpecificB:tion 2, Charge 
III. About 1:15 a.m. on 16 December, the accused awakened Private 
'I'homas F. Barra, Charge of Quarters, 34th General Hospital end asked 
for the Officer of the Day. Two military policemen were with the ac
cus~d~ Abo:,rt 2 :30 a.m. the accused was seen by Captain Leo F. Marre, · 
Administrative Officer of t.J.ie Day, :3ushnell Gene!'al Hosnital and the 
accu.sed vras trying to caJ.l the Officer of the Day of th~ 34th General 
Hospital on the telephone. The accused was drunk at this time, not 
stageering but not steady. The accused wanted to "review hist " 
He had the officers and enlisted men of his organization (aboutrS~) • 

, 
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awakened and assembled, and about 3130 a.m. they were marching and 
counting cadence. The troops were marched by some of the officers by 
order of the accused, who was drunk. Afterward the accused had the 
men assembled in the mass hall, fed and dismissed. While at the mess. 
hall (for about an hour) the ac~used had two or three of the officers 
make talks and tell jokes to the men (R. 128-134, 137, 156-160, 176-179, 
196-198, 217-218, 2J2-2JJ, 295-300, 327-332). 

i. Specification l, Charge III: From 1 December to 16 De
cember the accused was present at.the office t,wo or three hours a day
the first part of this period, three or four hours a day, the latter 
part, after 9 December, about two hours a day. · During this period ac
cused had been- driri_1<ing heavily and as stated. above, had been drunk on 
numerous ·occasions. On cross-examination Captain Joseph R. Rebillot 
testified that the accused took charge of the 34th Q4:lnera.l Ho§pital 
about l Novenber 1942A while. it was at Fitzsimmons Hospital, and that 
prior to the ti.m3 v.nen the organization moved to Bu.shneli General · 
Hospital (1 December), .the accused acted in a normal way at the_office, 
was ver-y strict and very much a detail man, worked hard when he worked, 
v.ras not patient, was offensive at ti.nee, was strict about neatness, and 
was seen to ta.ke a drink only on two social occasions. After coming to 
Bushnell General-Hospital, ·Captain Rebillot did not note much change in 
the accused at the office. The accused was suffering from sinus 
trouble and laryngitis. At Fitzsimmons, Captain Rebillot and accused· 
had not associated. socially as they did at Bushnell. Between 7.and 16 
December, according to Captain Rebillot•s observation, the accused knew 
ths difference between right am· wrong, but •he didn't care". Captain 
Rebillot expressed the opinion that when drinking the accused l'ras 
mentally' sick and the1.t when not drinki~ he was a brilliant man.· The 
accused was "egocentric" (R. 200, 236-248, 324-325). 

J.• . Specifications- 1 and 3, Additional Charger By letter er 
18 January 1943, Headquarters Ninth Service Command, the accused was 
placed in the status of arrest in quarters at Fort Douglas; Utah. 
The limits of a.ITest were fixed by a·letter of 27 January, and then 
enlarged by a letter of l February. The Station Hospital was not within 
the limits. By a letter dated 4 February, the accused was advised that 
it was reported that he had twice visited the Station Hospital, and that 
this was a violaticn of the arrest limits. It was stipulated that the 
accti.sed received the la.st three letters on their respective dates 
(R. 334-338; E.xs. 8, 9, 10, 11). 

On the night of 3-4 February, First Lieutenant Russell J. 
4'"ona, Station Hospital, Fort Douglas, who was Post Officer of the Dey, 
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saw the accused at the.main mess about 10:30 p.m., and considered him 
to be "more drunk than sober"; About 1:00 a.m. and after, the accused 
was seen by two nurses, an officer and a sergeant at various parts of 
the Station Hospital. A nurse heard a "connnotion11 in Wa:d.2, and 
found the accused there talking to the ''Ward boys" and giving them candy 
bars. At the Station Hospital mess hall, the accused asked a corporal 
if he had amnesia and told him he "had better have it tonight" and that 
he (the accused) would "bash his head in".• He was staggerif€, unsteady 
on his feet, talking loudly, and was drunk (R. 339-351). 

k. Specifications. 2 and 4, Additional Charge: On tI1e .night of 
5-<> February, about 12:30 a.m., and later, the. ~ccused was observed at 
the Station Hospital by Captain LlO"Jd w. Robinson, Officer of the Day, 
and others. Captain Robinson asswned from his conduct that the accused 
was drunk. Captain Robinson had gone to bed, and sat on the edge of his 
bed in his pajamas, while the accused engaged him in an "unusual" con
versation about th,e personal history of the accused. The accused was 
taken into custody about 1 :JO a.m. at the Station Hospital, removed to·. 
the guardhouse, and then taken back to the hospital and placed in the 
prison-ward.' During this tiine the accused was drunk. An attempt was made 
at the hospital to make a blood test, but the accused resisted and refused, 
offered to ",nip" two officers, and stated that he would sign a certificate 
that he was dru!lk. On leaving the hospital for the guardhouse, the ac
cused threw away a bottle or flask, which was afterwards recovered. ·The 
bottle (Ex. 12) contained alcohol. Mrs. Eargaret Milton, histologist,' 
Station Hospital, identified the bottle as one which she had filled with 
alcohol and left at· the laboratory about 4a30 on 5 February• .-The bottle 
disappeared from the 'iaboratory during that night-(~. 342, · 351-374). 

4. By stipulation, the defense introduced all of. the testimony which 
had been heard on 17 Februa!'"IJ in support of a defense motion with respect 
to the mental condition of the accused on that date, which·was denied. 
This testimorzy- was in substance as follows: Doctor David A. Young, a 
medical doctor, specializing in neurology and psychiatry, had made a mental 
survey of the accused, be.sed on history, questioning and· examination. He 
formed tu,. opinion that the accused, showed irritability, resentment and 
lack of -considera.ti0n of 1·,he feelings of subordinates, and was egocentric, 
self-centered, of a suspicious nature and sensitive. Doctor Young had the 
opinion further that the accused was not so free from nenous derangement 
or disease as to be able consistef!tly to distinguish right from wrong and 
adhere to the right. !ie stated that such a condition is. a gradual de
velopment over a.period of months or years. On cross-eY..aminaticn or 
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Doctor YounE it vras brought out that the accused knew that he was 
"under court-martial" e.ncl who his counsel were; vnderstood the details 
of ti1e trial and what was takinf, place; had mental capacity to conduct 
his defense, wi:thout regard to whether it was well C0!".ducted or not, 
and to cooperate in his defense to a limited degree; and had a eood 
memory. Doctor Younr;.stated that there was a reasoP.able doubt·of the 
sanity of the accused, but would not testify that he was insane; and 
he thought that it vrould be inadvisable for the accuse9- to practice 
medicine at that time and that he should be given treatment in a 
psychiatric hospital.· Lajor Olin B. Cha:nberlain, t:edical Corps, chief 
of the nenro-psychiatric special section, of Bushnell General Hospital, 
testified that he he.d specialized in "nervousness" and :mente.l di ~P.;iAes, 
and had r~ade a mental survey of the accused, consisting of scrutiny of 
the chart of physical examination, his own examination, and interviews. 
He },.ad not formed a "full and _entire" opinion of the mental condition of 
the accused, and could not answer definitely as to insanity or mental 
irresponsibD-ity, thouc;h there were elements which led him to believe 
that such a condition was developing. He thourht, but could not state 
definitely, that the accused was not able to cooperate fully or condvct 
his defense as e. ·normal :)erson. Ee was not able to say definitely vrhether 
the accused could "detendne right from wrong", and was in doub·':, as to 
the sanity of the accused. On 19 Janue.ry, ::!ajor Chamberlain had ex
pressed the view that the conduct of the accused was due to alcoholic 
excess "in a person of ego-centr:i c _:Jersonality11 • On the basis of a 
more recent examination, he stated that the accused was well oriented, 
had an excellent memory, was loquacious, and was able to "pursue a goal 
idea". Colonel Robert Y,/. Hardaway, !'edical Corps, Co:nmanding Officer of 
Bushnell General Hospital, testified that his official observation of 
the accused was quite limited, as the accused reported for_ duty about 1 
Decel!ber 1942, Colonel Harda:vray was absent frofl the post from 12 to 22 
December, and on his return he found the accused in arrest at the 
hospital. Colonel Harda~·12.y had received the complete report of ·Eajor 
Charoberlain, end felt that there ~ms reasonable doubt of the- sanity of 
the accused, his mental capacity to "recor;nize rir)lt from wrong", and 
his ability to conduct himself in connection wit4 the proceedin~s. His 
doubts were not based on personal observations but on information 
from others. He st.r.sequePtly testified that the conduct of the accused 
at Fort Douglas had raised a reasonable doubt as to the mental capacity 
of the accused to jud£;e richt from wrong, and that the accused did not 
have such capacity; that he did not doubt the capacity of the accused 
to conduct his defense and understand the natt're of the proceedings• and 

. that, though he had a reasonable doubt, he would not express an opinion 
as to whether the acC1;.sed was s2ne or insa.ne (R. 4-34, 40-41, 375-376). 

-11-
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Documenta:ty evicl.P.T1ce (Ex. A) was introduced by stipuiation, 
showin~ th2.t the accused wa.s examined and trot:>.ted on 9, 12, 19 and 29 
December 1942 for naso-pharyn;;itis arxl similar ailments (R. 376). 

Brisadier General Qnar H. Quade, }.~edical Corps, l<;itzsimmons 
Hospital, Denver, Colorado, became acq,~ainted with the accused when 
the accused reported at Fitzsinunons in July 1941, and observed his· 
conduct very closely. The accused was at first hospital inspector, and 
on 2 Lay 1942 became E.,'-r.ecutive officer when General Quade took com-
mand of Fitzsimmons. The accused was promoted twice while at 
Fitzsinrrons. General "-'tuade. stated that the accused was always at the 
office before tr.e required duty hour and left after General Quade did. -
From his observation, the ac·cused was diffident, far from arrogant, 
patierrt, kindJ_;r, coo:_)erative, modest, tolerant, careful of the con
ventions of society, absolutely reliable, of excellent military appear
ance, neat, careful in judgment, precise in speech, punctual and 
temperate, and pe~forI'!'~d his duties in a superior manner. General Quade 
did not hav0 many social contacts with the accused. On cross-examina
tion, he stated that he Yras usually in the office from a few minutes 
before ei~ht. to five-thir~r or a quarter to six, and that the accused 
car::e in hefore he c°Q.d and left after he did each day. The accused 
vcl,L'1tari]y affirm2d to General Quacl.e that he would not drink. Colonel 
George F'. Aycock, I.:ed.ice.l Corps, first knew the accused as a lieutenant 
in 1927 at Washington, D.c., and later from 1931 to 1933 in the Canal 
:Gone. The accused was extremely fond of his wife, s.n attractive 

· charrtlr.e, 2nd beautiful woman. They had t,hree children. The acc~sed was 
diffi<leP.t, sober in his habits, reliable, trustworthy, cooperative and 
free f~ol'l mis~onduct. While in the Canal Zone, l:frs. l!urphy died, :.fter 
a Vff!''J short illness. The accused was in a sts_te of depression, there 
were reports of ar. c?.lcoholic escapade, and within about a month the ~c
::tsed _left the Canal Zone. Colonel .Aycock next saw the e.ccused at ·· 
1'itz~12nmons C-eneral Hospital. The accused had remarried and was happily 
m~rried,,but stated that he would never eet over the loss of his first 
v.rife. Tne accused _had a very high regard for General Quade whose in 
fluence ?rought out the best in him~ Du.....-:i.ne approximate"Ji; ·ear a .
half, prior to 30.,.,,~Jove1;1ber 1942, while Colonel .Aycock and th/accus~~ a 
vr~re to~ether at l' itzsimmons, the former observed that the accused was 
kind ana courteous, cooperative, modest, tolerant reliable neat in · 
ap ooarance i ni' · t · ' ' 
ryu~ctuaJ. a~d ~~;~r~~ yDw:i_!h the ~onventions, concise in conversation, 
~n and aft . - • oc or David A. Young formed the opinion that 
t- di- t· e: 1 December 1942, the accused was not able "in all thines" 

a~ i: '~~u~=:~e!;~~\~!~~{e:: ~;o;~;s~~;lr~;:a~:v:~;~:n;~, t~;o~ii~:, 
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lalowledge of the development of abnormal personalities, warped condi
tions approaching psychosis" (R. 377-404). 

The accw;ed elected to remain silent. 

5. By stipulation, the rebuttal testimony heard on 17 February 
was introduced in evid~ce. Captain Lloyd w. Robinson; Medical Corps, 
who had seen and ta,iked "l'!ith the accused four times after the middle of' 
JB.!11}.ary, 1943 believed that the accused had mental capacity to conduct 
his defense, to distinguish right from wrong, and to understand the 
details of the trial, and that. the accused was not insane•.. Although 
Captain Robinson was not a ·trained psychiatrist, he had spent some time 
at the Colorado Psychopathic Hospital, two months in the department of' 

· psychology at Denver General Hospital, a.rid six months in the depart
ment of neurology and psychiatry, and ha.cl observed mental cases with 
some frequency in his -ordinary practice (R. 34-40, 375-376). .' 

6. a. The ~vidence shows clearly as to the eight Specifications, 
Charge I,- that the accused was found drunk while on duty as Commanding 
Officer, 34th General Hospital, Bushnell General Hospital, Brigham City, 
Utah, on the dates and at the places alleged, ·except that the offense 
under Specification 2 was canmitted in Brigham City, instead of Ogden, 

.which is an immaterial variance. 

In the Manual for Courts-Martial it is stated with reference 
to the 85th Article of War that the commanding officer of a post, or of' 
a collll!land, or detachment in the field in the actual exercise of command, 
is constantly on duty 1(MC:M, 1928, par. 145). 

b. As.to Specifications 1, 4, 5 and 6, Charge n, the evi
dence shows that-the accused was drunk and disorderly while in uniform 
on the ciates and at the public places alleged, and as to Specification 
3, th~t he was drunk and disorderly while in uniform in the presence of 
other persons at the time and place ·a11eged. The conduct _of the.ac
cused (including such acts as making loud and profane complaints in a 
public rP.staurant, demanding an unjustified apology from a junior offi
cer in his home and pounding on the door, engaging in an altercation 
with waitresses in which he called them whores and prostitutes and 
making threats with a knife in a public restaurant, offering drinks to 
enlisted men from .1 bottle, and engaging in an altercation with the desk 
clerk and using profane, abusive and insulting language :in a hotel iobby 
and engaging in an altercation, making improper advances to a sales 
girl, and offering whiskey to enlisted men in a crowded drug store) wa.a 
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conspicuously disorderly. 

The 11:anual for Courts-Eartial, in statine instances of viole.
tion of the ·95th Article of Viar, in'cludes being grossly drunk and 
conspicuously disorderly in a public place (1'Cl~, 1928, par. 151). 
According to Winthrop, drunkenness ·of a gross character committed in , 
the presence of military :inferiors, or oharacterized by some peculiarly 
sha.."!leful condtict or di·se:raceful exhibiti<;>n of' himself by the accused, 
constitutes a violation of the 61st (95th) Article of War (Winthrop's 
1iilitary Law and Precedents,, Reprint, p.' 717). 

c. As to the Specifications, Charge III, the e~dence shows 
· that from-1 to 16 December, 1942 the accused was in his office only 
three or four hours a day at the most, as a result of his_ drinking and 
drunkenness during the.t period of time, and that ·early in the morning 
of 16 December, while drunk, he caused his entire command of approxi
mately 500 men to be called out and marched near the hospital at about 
3:30 a.m. · 

d. Th~ evidence shows as to Specifications 3 and 4,· Addi
tional Charge, that the accused was, on 3 and 5 February 1943, drunk 
and disorderly vrhile in uniform in the Station Hospital, at Fort 
Dou~:las, Utah. 

e. As to Specifications 1 and 2, Additional Charge, it was 
shown that on 3 and 5 February, the accused, being in arrest, did break 
the restriction by g·oing to the Station Hospital at Fort Douglas, which 
was beyond the liIPits of his restriction. . 

The offense of exceeding limits cf arrest is included by 
Hir!throp as a violation of the 62nd (96th) Article of War,. rather than 
the 61st (95th) Article of War (Winthrop's Hilitary Law and Precedents, 
Reprint, p. 727). 

f. On a motion by ·the defense with reference to the mental 
condition of the accused at the time of trial, and on the question of 
the sanity of' the accused at the time. the offenses were· committed the 
evidence clearly shows that the accused was not insane, nor unabl~ to 
understand and cooperate in his defense. · 

7. Careful consideration has been given to a letter from Y..rs. 
J. R. Rebillot dtted 30 liiarch 1943 addressed to The Adjutant General a· 
lE;~ter from Eargaret :Iurphy, sister of the accused, dated 26 May 194.3 
aaarP.ssed to the President, and a petition sicned by 43 members of the 
~owa St;ate :t.Iedical Association dated 29 April 1943 addressed to The 
,JUdge Advocate General, with reference to the accused. 
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_ 8. The accused is 46 yectrs of age. The Ancy Register, 1943, shows 
his service as follows: "Lt. Col. A.u.s. l Feb.. 42; Col. A.u.s. 20 
Oct. 42.~l Lt. E.c. 17 Aug. 27; accepted 20 Aug. 27; Cept. 18 Aug. JO; 
Maj. 18 Aug. 39J1 During his service as an officer 34 efficiency 
reports upon him have been rendered. One report, covering about 11 
months, shows a·rating of superior. Seventeen reports, covering about 
eight years, show general ratings of excellent. Two reports, covering 
about 10 months, ·show ratings of very satisfactory. :Four reports, 
covering about 7 months, show ratings of average. Ten reports, cover
ing about J! years, show general ratings of satisfacto:ey. The efficiency 
reports containnU!llerous remarks attesting to accused's efficiency and 
loyalty. Three reports contain adverse remarks relative to the ex
cessive use of intoxicating liquor by accused. He was reprimanded three 
times (in 1933, 1934 and 1941) and admonished once (in 1936) for dis
order~ conduct due to excessive use of intoxicating liquor. lttached 
to his 201 file are three letters containing statements to the effect 
that prior to the sudden death·of accused's wife in February, 1933, he 

. did not drink intoxicating liquor to excess. . . ~, 

9. The court was legally constituted. !:o errors injuriously af
fecting 'the subst~~tial rights of the accused were committed during 
the trial•.The Board of Review is of the opinion that the record of 
trial is legally sufficient to support the findings of guilty except as 
to Specifications 1 and 2, Additional Charge, legally sufficient to 
support only so much of the findings of guilty of Specifications 1 and 
2, Additional Charge, and the Charge as involves a finding of guilty in 
violation of the 96th Article of War, and legally sufficient to support 
the sentence and to warrant confirmation of the sentence. Dismissal is 
authorized upon conviction of a violation of the 96th Article of War, and 
mandatory upon conviction of .a violation of the 85th (in time of war) 
and 95th Articles of War. 

On Leave , Judge Advocate -----~-----------· 
----~r.=..--- __, Judge Advocate .......·---'--"~------~----·---· 

--~-.-,.,1,......~-----·-.-------' Judge Advocate 
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1st Ind. 

War Department, J .A.G.o., 28 JUN 1943 - To the Secretary of War. 

1. Herewith transmitted for the action of the President are t.~e 
record of trial and the opinion of the Board of Review in the case of 
Colonel Thomas B. Murphy (0-16974), Eedical Corps.· 

2. I concur in the' ~pinion of the Board of Revievr that the record 
of trial is legally sufficient to support the findings of gi.iilty 
except as to Specifications 1 and 2, Additional Charge, legally suffi
cient to support on],.y so much of the findings of guilty of Specifica
tions 1 and .2, Additional Charge, and the Charge a.s involves a finding 
of guilty in violation of the 96th Article of lVar, and legally suffi
cient to support the sentence, and to warrant_confirmation of the 
sentence•. 

The accused was found drunk while on duty as Contmand±.ng Officer 
of 34th General Hospital on eizht separate occasions from 1 Deceni>er to 
16 December 1942 (Specs. 1-8, Chg. I); in violation of the 85th Article 
of war. He was drunk, and disorderly while in unifo:nn four times in 
publj_c places, once in the presence of other persons at a private horae, 
and twice in a Station Hospital (Specs: 1, 3-6, Chg.II and Specs. 3 and 
4, Add. Chg.), in._violation of the 95th Article of Vfar. From 1 December 
to 16 December. 1942, he drank intoxicating liquor to the extent that he 
renriered himself unfit for duty ·(spec. 1, Chg. III), and on 16 December 
1942, while under the influence of liquor, l'fronefully and to the pre
jud:ice of militari discipline caused approximately 500 men of his command 
to be drilled at about 3&30 a.m. (Spec. 2, Chg. III), in violation of 
the 96th Article of War. He was found not guilty of Specification 2, 
Charge :fr. Having been lawfully placed in arrest and restricted to the 
limits of Fort Douglas, Utah, exclusive of the Station Hospital, he broke 
:the restriction by going to the Station Hospital on two occasions 
_(Specs. 1 and 2, Add. Chg.), which in the opinion of the Board of Review 

·was a violation of the 96th (not 95th) Article of war. I reconnnend that 
the sentence be confirmed, that the forfeitures be remitted and that the 
sentence as thus modified be carried .into execution. Careful considera
tion has been gi.ven-tb a letter from J.:rs. J. R. Rebillot dated 30 I:.l.arch 
1943, a letter f~om Margaret Murphy, sister of the accused, dated 26 I!ay 
1943,· and a petition signed by 4.3 members of the Iowa State 1-.'.edical 
Association dated 29 April 1943, with reference to the accused. 

3. Inclosed are .a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form of Executive 
action designed to carr,J into effect the recommendation made above. 

~~.-~~ ..3 Incls. 
Incl.1- Record of trial. Izyron c. Cramer, · 

. Incl.2- !)ft. ltr. for sig•.sjrr. Ha.jor General, 
' Inc1.3- For!!l of E.."'Cec. Action. The Judge Advocate C,eneral. 

; ..· ''· 
(Findings diaapproved 1n part. in a~~ordance with recommendation 
ot The Judge.Advocate General. Sentence confi~ed bit torteitures 
remitted. G.C.M.O. 18'7, 4 Aug 1943) - . 
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In the Office of The Jutlbe Advocate General 
nashinbton, D.C. 

S?JGK 
CM 234521 

UNITED STATES. )· 45TH INFANTRY DIVISIOU 
) 

v. ) Trial by G.C.I.'.., convened e.t 
) Ce.mp Pickett, VirGinia, 15 April 

Private ROBERT E. CULBERSON · ) 1943. Dishonorable discharge and 
(20833691), Battery B, 189th ) confinement for twenty (20) years. 
F1eld Artillery Battalion. ) Penitentiary. 

REVIEVf by the BOARD OF REVIEff 
LYOU, HILL and ANDRI.WS, Judge Advocates. 

l. The Board of Review ha.s examined the record of trial in the ce.se 
of the soldier named above • 

• 
2. · The accused was tried upon the follovring Charges and Specifications i 

CHARGE Ia Violation of the 61st Article of \iar. 

Specificationa In that Private Robert E. Culberson, Battery 11 B", 
189th Field Artillery Battalion, did, without proper leave, 
absent himself from his organization at Pine Camp, New York, 
from about 2130, January 18, 1943, t"o about 1100, January 
19, 1943. 

CHARGE Ila Violation of the 58th Article of Ylar. 

Specification la· In tl:iat Private Robert E. Culberson~ Battery 
11 B11 , 189th Field Artillery Battalion, did, at Camp Pickett, 
Virginie. on or about March 4, 1943, desert the service of 
the United States, and did remain absent in desertion until 
he was apprehended at or near Farmville, Virginia on or 
about March 5, 1943. 

Specification 2a In that Private Robert E. Culberson, Battery 
11 B11 , 189th Field Artillery Battalion, did, at Camp Pickett, 
Virginia on or about 0800 March 22, 1943, desert the service 
of the United States, and did remain absent in desertion 
until he was apprehended at or near South Gardner, 1.hssachusetts 
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on or about 1630 April 6, 1943. 

CHARGE Illa Violation of the 69th Article of War. 

Speoifioationa In that Private Robert E. Culberson, Battery 
"Bn, 189th Field Artillery Battalion, having been duly 
placed in confinement in the 157th Infantry Regimental 
Guard House on or about March 10, 1943, did, at Camp 
Pickett, Virginia on or about 11arch 22, 1943, escape from 
said confinement before he was set at.liberty by proper 
authority. 

CHARGE !Va Violation of the 93rd Article of War. 

Specification la In that Private Robert E. Culberson, Battery 
"Bn, 189th Field Artillery Batta.lion, did, at E'armville, 
Virginia on or a.bout March 4, 1943, feloniou~ly take, steal, 
and carry away, one automobile, described as a 1941 Ford. 
DeLwce coach, license number Virginia., 1943, 323-531, of 
some value, the property of c.c. Jarvey, Curdsville, Virginia. 

Specification 2a In that Private Robert E. Culberson, Battel"JC 
11 Bn, 189th Field Artillery Batta.lion, did, at Officers 
Barracks, Building Number T-1808 or T-1809, Camp Pickett, 
Virginia, on or about 1vu-ch 22, 1943, feloniously take, steal, 
and carry away, one uniform, officers, of some value, the 
property of Second Lieutenant Clifford H. Durrell. 

CHARGE Va Violation of the 96th Article of Viar. 

Specification la In that Private Robert E. Culberson, Battery 
nBn, 189th Field Artillery Battalion, having been restricted 

11B11to.the limits of the battery area, Battery , 189th Field 
Artillery Battalion, did, at Pine Camp, New York, on or 

_about 2130, January 18, 1943, break said restriction by going 
to Watertown, New York. 

Specification 2a In that Private Robert E. Culberson, Battery 
11Bn, 189th Field Artillery Battalion, having been restricted 
to.the limits of the battery area, Battery "B", 189th Field 
Artillery Battalion,-did, at Camp Pickett, Virginia, on or 
about 1830, March 4, 1943, break said restriction by going 
to Farmville, Virginia.. · 

Specification 3a (Finding of not guilty). 

i 
I 
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The accused pleaded guilty to Charge I and its Specification; to Specifica
tions land 2 of Charge II, guilty except the words "desert" and "in deser
tion", substituting therefor, respectively, the words "absent himself with• 
out leave from" and "without leave", of the excepted words, not guilty, 
of the substituted words, guilty~ of Charge II, not guilty, but guilty 
of a violation of the 61st Article of WarJ to Charges III, r:v, and V 
and their respective Specifications, not guilty. He was found guilty of 
all Charges and Specifications. except Specification 3 of Charge V,·of 
which he was found not guilty and Specification l of Charge II of which 
he was found not guilty of desertion in violation of Article of Viar 68 
but by exceptions and substitutions guilty of absence without leave, in 
violation of Article of Viar 61. Bvidence was introduced of two previous 
conviotions a {a) summary court, absence without leave, 2 days in viola
tion of Article of liar 61, and {b) special court, breaking restriction 
in violation of Article of War 96, and absence without leave, 2 days, in 
violation of Article of ¥far 61. He was sentenced to be-dishonorably dis
charged the service, to forfeit all pay and allowances due or to become 
due, and to be confined at hard labor for a period of twenty (20) years. 
The revie.rl.ng authority approved the sentence, designated the lhlited 
States Penitentiary, Atlanta, Georgia, as the place of confinement and 
forwarded the record of trial for action under Article of War 50}. 

3. The evidence shows a.. 
a. With reference to Charge I and its Specification, viola

tion of the 61st Article of Viar, and Specification l of Charge V, breach. 
of restriction in violation of the 96th Article of War& On 18 January 
1943 the accused, a member of Battery B, 189th Field Artillery Battalion, 
absented himself without leave from his organization at Pine Camp, New 
York, and remained absent until about 11 o'clock A.~. of 19 January 1943. 
At the time of his unauthorized absence the accused was a garrison prisoner. 
He had been released from the Camp Stockade, preliminary to the organiza
tion move on 20 January from Pine Camp, New York, to Camp Pickett, Virginia. 
In the interim the accused had been restricted by Captain James E. Tindle, 
his battery collllllallder, to the limits of the battery area.. On his return, 
19 January, accused admitted to Captain Tindle that he had gone to Water
town, New York, and that he had no authority to do so {R.10,15, Ex. 1). 

b. Specification 1, Charge II, violation of the 58th Article 
of ifar, Specification 1 of Charge r:v, larceny of automobile, in violation 
of the 93rd Article of War, and Specification 2, Charge V, breach of 
restriction, in violation of the 96th Article of War& Captain Tindle, 
the investigating officer, stated that he went to :r'armville, Virginia., on 
10 iJa.rch 1943 to investigate "the case" against the accused who was in the 
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Farmville oity jail. Captain Tindle read to the accused the 24th Article 
of War, and explained to him his rights thereunder._ The accuaed, in the 
presence of Mr. c.c. Harvey and three police officers of the City of 
Fannville, admitted that he and "two others" (presumably soldiers) left 
the battery area of Battery B, 189th Field Artillery, Canw Pickett, 
Virginia, about 8 o'clock P.M. on 4 Ml.rch 1943. They hired a taxicab 
and v,ent to Fe.rm.ville, Virginia.. About midnight, after they had had 
several· drinks, accused and his companions took an automobile which was 
parked in front of the Prince F.dwa.rd Hotel in Farmville and drove it to 
Burkeville, Virginia, where they were apprehended early the next morning 
by the police authorities of Farmville and the owner of the stolen oar. 
The oar was a 1941 Ford, Virginia license No. 323-531,a.nd was taken from 
the possession of Mr. c.c. Harvey of Curdsville, Virginia (R.7,8,12-14). 
Extra.ct oopy of the morning report of accused's organization (entry of 
5 Mu-.) shows that accused wa.s confined in his battery at the time of his 
unauthorized departure on 4 March 1943 (Ex. II). 

c. As to Specification 2 of Charge II (desertion), Charge III 
and its Specification, escape (69th A.W.), a.nd Specification 2 of Charge 
IV - la.rceey of uniform of Second Lieutenant Clifford H. Durrell -
Private La.zell E. Bain, Battery B, 189th Field Artillery Battalion, Camp 
Pickett, Virginia, stated that on 22 Ml.rch 1943 he and the accused were 
incarcerated in the 157th Illfa.ntry Stockade. About 3 o'clock that morn
ing, while "every one was asleep", witness, accused; and another soldier 
escaped from the stockade, got a_cab, went to Blackstone,· Virginia, and 
from there to Richmond where they spent the night. The accused was 
dressed in the uniform of a second lieutenant. Second Lieutenant Clifford 
H.. Durrell,"l57th Infantry, Ca.mp Pickett, was on oompaey maneuvers from 
15 to 31 of Ma.rch. i"fuen he returned he found that his blouse., garrison 
cap, and wool O.D. shirt were missing. The pockets of the blouse con
tained a package of "calling oards 11 and a. post exchange credit card from 
Camp Robinson, Arkansas. Captain Tindle, the-investigating officer, 
testified that the accused, after being advised of his right not to make 
any statement and that any statement which he ma.de could be used against 
him, stated that he and two other soldiers escaped from.the guard house 
at Camp Pickett on the morning of 22 1arch. Accused admitted that at 
the time or the escape he was wearing the uniform of a second lieutenant; 
that he got the officer's clothing from Building No. 1809 directly &Oros& 
the street from the 157th guardhouse, and that he found in the pocket of 
the blouse a package of calling cards and a post exchange credit card 
bearing the name of' Lieutenant Clifford H. Durrell. Accused also stated 
to Captain Tindle that after making his escape he caught a. taxi o.nd went 
to Riohmorid. From Richmond he went to some place in M3.ssachusetts where 
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he stayed in the home of a Mls s Winnie Hall and finally to South Gardner, 
Jil.ssachusetts, where he was apprehended by the military authorities (R. 
7,9-11,13-14,Ex.II). Be was confined at Fort Devens on 6 April 1943 
(Ex. III). 

The accused declined to testify or to ma.k:e an unsworn state
ment and no witnesaes were introduced in behalf of the defense. 

4. It clearly appears from the uncontra.dicted evidence that ac
cused on 18 January 1943, having been restricted to the limits of the 

. battery area, broke the restriction and went absent without leave, as 
ali'eged in Charge I and its Specification and Charge V and Specifica
tion -1 thereund.erJ that on 4 March 1943 the accused having been 
restricted to the limits of his battery area, broke the restriction, 
and without authority went to Farmville, Virginia, where he stole 
from the possession of C.C. Harvey a 1941 Ford DeLuxe automobile, thus 
supporting the findin6s of the court with respect to Charge II and 
Specification 1 thereof, Charge IV, Specification 1, and Specification 
2, Charge V; that on 22 :r.nroh 1943, the accused while a prisoner in the 
stockade at Camp Pickett, Virginia, escaped therefrom, stole a blouse 
of some value, the property of Second Lieutenant Clifford H. Durrell, 
and, wearing the uniform of a second lieutenant, went to Richmond, 
Virginia, and thence to ~ssachusetts. While in Aassachu.setts he 
stayed in the home of a Miss Winnie Hall, and was finally apprehended. 
by the military authorities in South Gardner, Massachusetts, on 6 April. 
1943. This evidence clearly supports the findings of guilty of deser
tion, escape, and larceny, as alleged respectively in Specification 
2, Charge II, Charge III and its Specification, and Specification 2 
of Charge IV. 

5. The prosecution offered in evidence a paper writing purporting 
to have been signed by the accused, containing a statement to the mil~ 
itary police at Fort Devens. Although the investigating officer tes
tified that he had often seen the handwriting of the accused, that 
he. was familiar with the signature of the acoused, that the signature 
to the pa.per writing was that of the acoused, and that aooused had 
admitted his signature to the instrument, the law member declined to 
permit the introduction of the statement upon the ground that the 
genuineness of the handwriting would have to be established by an 
expert. This ruling was, of co-ur se, erroneous. The testimony of the 
investigating officer that he was familiar with the handwriting of ao• 
cused., having often seen him write., and that in his opinion the sig
nature in question was that of the accused, was sufficient to qualify 
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the witness (wharton's,Criminal. Evidence, Vol. 2, seos. 982-985). 

The Charge Sheet shows that a.coused is 21 years of age. Data 
as to services 11No prior service. Enlisted at Chickasha., ·Oklahoma, to 
serve one (l) year". 

6. The court was legally constituted and had jurisdiction of the 
person and the offenses. No errors injuriously affecting the substan
tial rights of the accused were committed during the trial. In the 
opinion of the Board of Review, the record of trial is legally sufficient 
to su.pport the findings of guilty and the sentence. Penitentiary con
finement. is authorized upon oonviction of violation of Article of War 
58 in time of war by Article of War 42. 

~.Judge Advoo&te, 

_:'.___ . Judge .Advocate. 

~~ R~ Judge Advocate. 
C? 
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TfAR DEPART:.:ENT 
A:rrrry Service Forces 

In the Office of 'rhe Judge Advocate General' 
'.iashington., n.c. 

SPJGN 
CiJ 234522 

MAY 8 1943 

UNITED STAT:C:S ) 45TH D'JFANTTIY DIVI:JION. 
) 

v. ) Trial by G.C.M•., convened at 
) Camp Pickett., Virginia., April

Private LESTE~ L. FORD ) 15., 1943. Dishonorable dis
(20836089)., Company A., ) charge and confinement for 
120th Quartermaster Regiment. ' ) • thirty (30) years. Penitentiary. 

REVIEN by the BOARD OF REVIE\f 
GP.ESSON., LIPSC0:1.:8 and SLEEPER., Judge Advocates 

l. The record of trial in the case of the soldier named above 
has been examined by the Board of Review. 

2. The accused was tried upon the following Charges and Specifi- · 
cations: 

CHARGE I: Violation of the 58th Article of war. 

Specification l: In that Private Lester L. Ford., Company 
A., 12oth Quartermaster Regiment (now 45th Quarter
master Company) did., at Forney., Texas., at about 
6:00 AM on or about August 8., 1941., desert the 
service of the United States and did remain ab-
sent in- desertion until he was apprehended at 
earth.rage., Missouri, on or about February 21, 1943., 
at about 5:30 P.!J. 
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Specification 2: In that Private Lester L. Ford, 45th 
Quartermaster Company, did at Camp Pickett, Vir
ginia, at about 0500 oclock on or about· March 22, 
1943,desert the service of the United States and 
did remain absent in desertion until he was ap
prehended at Gardner, ].,[assachusetts, at ·about 1630 
oclock on April 6. 1943. 

CHARGE II: Violation of the 69th Article of War. 

Specification: In that Private Lester L. Ford, 45th 
Quartermaster Company, having been duly placed 
in confinement in the 157th Infantry Regimental 
Guard House on or about March 11, 1943, did at 
Camp Pickett, Virginia on or about March 22, 1943, 
at about 0500 oclock, escape from said confinement 
before he was set at liberty by proper authority. 

CHARGE III: Violation of the 93rd Article of War. 

Specification: In that Private Lester L. Ford, 45th 
Qua.rtennaster Company, did at Building T-1809., 
Camp Pi~kett, Virginia, on or about March 22, 
1943, feloniously take, steal and carry away 
one Officers wool i.miform, consisting of on~ 
woolen service coat, one pair of woolen trousers, 
the service coat, of the value of about ~40.00, 
the property of 2nd Lt. Hughey W. :Sigham, Company 
K, 157th Infantry Regiment. 

CHARG.S IV: Violation of the 96th Article of War. 

Specification: In that Private Lester L. Ford, 45th 
Quartermaster Company, did at Gardner, .Massachu
setts, on or about April 6, 1943, represent himself 
to be an officer of the Army of the United States, 
to-wit: A Second Lieutenant Infantry, wearing in 
public an officers uniform with such military in
signia attached to said uniform. 

The accused pleaded to Specification 1, Charge I, guilty, except the 
words 11 desert11 and "in desertion", substituting therefor, respectively, 
the words 11 absent himself without leave from" and "without leave", of 
the excepted words not guilty, of the substituted words, guilty; to 
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Specification 2 of Charge I, guilty, except the words, adesertn and.•in 
desertion", substituting therefor, respectively, the words •absent him
self without leave from" and "without leave•, of tpe excepted words not 
guilty, of the substituted words guilty; to Charge I, not guilty of 

· violation of the 58th Article of War, but guilty of violation of the 
61st Article of vrar; and not guilty to Charges II, m, and J:V and all 
the Specifications thereunder. He was found guilty of all Specifications 
and Charges. No evidence of previous convictions was introduced. He 
was sentenced to be dishonorably discharged the·service, to forfeit all 
pay and allowances due or to become due, and to be confined at hard 
labor for thirty years. The reviewing authority approved· the sentence, 
designated the United States Penitentiary, Atlanta, Georgia, as the place 
of confinement, and forwarded the record or trial for action under Article 
of War 5o}. - · . · 

J. The evidence for the prosecution shows unauthorized absences 
by appropriate extract copies of morning r~ports of the following named 
organizations, introduced without objection, to wit: 

· Company A, 120th Quartennaster Regiment, Camp 
Barkeley, Texas, for August 8, 1941, showing the· 
accused from "duty to AWOL• on that day, as Pros
ecution's Exhibit I. 

45th Quartermaster Company, Camp Pickett,·Virginia, 
for March 8, 1943, showing him confined at Camp Pickett, 
Virginia, on that day, as Prosecution's Exhibit II. 

· 45th quartennaster Company, Camp Pickett, Vir
ginia, for March 22, 1943, showing him !ran con"." 
finement to AWOL, ,as Prosecution's Exhibit III. 

Post Guardhouse, Fort Devens, Massachusetts, 
for April 7; 1943, showing him confined under the 
58th Article. of War, on that day, as Prosecution's 

. .Exhibit J:V. . 

45th Quartermaster Canpany, Camp Pickett, Vir- · 
ginia

1 
for April 121 1943, showing him to con- , 

finement on that day as Prosecution's Exhibit v. 

-)-
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Casual Company., Fort Ievens., Massachusetts., 
for April 7., 194.3., showing him in confine'.!llent on 
that day., as Prosecution's Exhibit VI. 

· Provisional Guard Company., 157th Infantry., for 
March ll., 1943., showing hini confined on that day., 
for March 22., 1943., showing him as escaped on tpat 
day., and for April 12., 194.3., showing him recei'l>ed. 

· on that day, as Prosecution's Exhibit VIII (R. 5-6). 

Captain Clement E. Mitchell., 45th Quartermaster Company., -who 
made two investigations in the case., and on each occasion read to the 
accused Article -of War 24, informed him that he did not have to make a 
statement unless ho so desired. On the last occasion., the accused 
stated he had made a written statement., in longhand., at Gardner., Massa
chusetts. Captain Mitchell read this statement over with the accused., 
who identified his signature at the bottom "Of each page., and it was 
introduced., without objection., as .Prosecution's Exhibit VIII. This 
statement recites., in substance., that the accused went A.w.0.1. from 

· Camp Barkely., Texas., in August., 1941; that he turned himself in., during 
January 1943., to the military police at Tulsa., Oklahoma., whence he was 
taken to Camp Gruber., Oklahana., 'Where he stayed about a week and then 
ntook off"; he was thereafter apprehended at a small town-just outside 
of Joplin., Missouri., brought to Camp Pickett;-· and confined awaiting 
trial. Early on the morning of March 22., 1943, he and three other 
prisoners slipped out of the guardhouse 'While the guards were asleep. 
The prisoners all wore fatigue clothes so the accused and Prisoner 
Culbertson went inside the officers' quarters and changed into officers' 
'lllliforms. There was a box of "Merry Widows" in the pocket of the of
ficer Is blouse taken by the accused. The four then caught a ta.xi., drove 
to Blackstone., Virginia., hired a room at the Capitol. Hotel and stayed 
until the following evening. From there they went to Philadelphia for 
an overnight stop., thence to New York., and thence to Gardner., Massa
chusetts., where they were apprehended in officers' uniforms by a 
lieutenant of the military police., and taken to Fort Devens., Ma.ssa
chusetts.(R. 7-9). 

Private Lazell E. Bain., Battery B., 189th Field Artillery., 
testified that on the evening of March 22., he left the 157th Stockade., . 
where he was then confined., with three other prisoners., one of whom., 
the accused., wore a second lieutenant's unifom.. 'l'hey took a cab., went 
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tQ Richmond and got a room in a hotel ·(R. 10). 

On March JO, on his return to Camp Pickett after an absence 
of two weeks, Second Lieutenant Hughey W. Bigham, Company K 157th . 
Infantry Regiment, missed his blouse, pants, shirt and belt' all of 
which were in his quarters when he left. He had paid $44. 50 for the 
blouse with pants "about the 18th". There was a box of 1111erry Widows" 
in the pocket of the blouse (R. 11). . . 

4. The only evidence introduced by the defense· was the testimony 
of the accused, who, after his rights had been fully explained to him, 
elected to take the stand and be sworn. He testified, in substance., 
that on August 8, 1941, after na little trouble 0 he left his regiment 
on maneuvers and went to Idaho where. he worked on a farm. He figured 
in that way he was helping out "during the warn. When war broke out, 
he had a feeling his division was going over., so decided to come back 
and go across with them; he thought that would be better, because he 
did not want to desert the anny. He came back., turned himself in at 
Tulsa, and was taken thence to Camp Gruber where ha stayed in the · 
guardhouse for thirty days. He was listed there with a casual detach
ment at the time he ntook offn. He was apprehended in a small town 
in I~ssouri, brought to Camp Crowder, :Missouri., then to Camp Pickett, 
where (he testified) "I broke confinement and went in and got a Lt., s 
uniform so I could get by * * * because a Lt. told me I was facing 
10 years stretch and I wanted to have one more go~ time***"• (R. 13). 

5. Specifications 1 and 2, Charge I, allege desertions. In each 
instance, .:unauthorized absence is admitted., but intent not to return is 
denied. 'l'he duration of the first absence, from August 8, 1941 to 
February 21., 1943, and its ultimate termination by apprehension, furnish 
competent evidence of the intention not to return, as does the accused I s . 
own testirnony as to the distance - from 'l'exas to Idaho - which he placed 
between himself and his organization, immediately after his unceremonious 
leave-taking. Heither the accused's statement, claiming brief interlude 
of voluntary surrender, nor his self-serving declarations on the witness 
stand, furnish substantial contravention. The escape, theft, and flight 
involved in the second unaut.~orized absence, also terminated by apprehension, 
furnish competent circumstantial evidence of the intent found.. h'very ele
ment comprised in the offense of desertion was established in both instances, 
and the accused stands legally convicted of violating· Article of War 58, 
as charg~d. 
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6. The Specification, Charge II, alleges escape from confinement 
in violation of Article of v.-ar fR. Every element of the offense charged 
was proved by uncontradicted testimony, including the accused's. The 
court's findings of guilty are sustained. 

7. The Specification, Charge III., alleges theft by the accused 
of Lieutenant Bigham•s uniform of the value of about $40. The uncon
tradicted evidence., including the testimony of the accused., establishes. 
his theft of an officer's uniform on the date alleged•. There :was a box 
of "Merry Widows" in the pocket of the stolen blouse. Eightdays later., 
Lieutenant Bigham returned to Camp Pickett after a fifteen-day·absence, 
and found one of his uniforms missing from his quarters, about 125 yards 
from the stockade whence accused had escaped immediately prior to the 
theft. Lieutenant Bigh?Jll had left a packet of "Merry Widows" in the 
pocket of his missing blouse. '!'his blouse., with pants., had cost the 
Lieutenant $44. 50 "about the 18th" of a month unidentified except by 
an unchallenged sta~ement., made by the trial judge advocate., that "the. 
witness bought the blouse in November of 194211 • (R. 12). While this 
evidence of identification and value is by no means, overwhelming, it 
is., in the opinion of the Board of Review., susceptible of the reasonable 
inferences implicit in the court's findings of guilty of Charge nr and. 
the Specification thereunder. 

8. 'l'he accused. is 24 years of age. He enlisted. in the Oklahoma Na
tional Guard. for three years., on September 11., 1940; and was inducted into 
Federal service on September 16., 1940~ His record shows no prior service. 

,., . 9. The court was legally constituted. No errors injuriously affecting 
the substantial rights .of the accused were connnitted during the trial. The · 

.. ;aoard, of Review iE( of tne opinion that the record of trial is legally suf-
,;,· .rident to support the findings of guilty and the sentence. Such punishment 

·as a co~t-martial,may direct is authorized upon conviction of a violation of 
Article: of War 58., and .that prescribed in the Table of Maximum Punishments. 
upon conviction of a violat';Lon of Articles of War 69., or 93., or 96 •. 

fa £,.a.w £,~,Judge Advocate. 

•~·t~ Judge Advooa~ • 

., Judge Advocate • 
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HAR DEPARTJ.IBNT 
Arirry Service Forces 

In the Offic·e of The Judge Advocate General. 
(41) 

SPJGK 
CM 234558 

1-1 JUL 1943 

U N I T E D S T A T E S ) llORTHifESTERN SECTOR 
) ViESTERN DEFENSE COl,J.'IA}lD 

v. ) 
) Trial by G.C.1.I., convened a.t 

First Lieutenant i'iESTCOTT ) Fort Lewis, Washington, 10 and 
FIELD (0-1548206), Ordnance ) 11 April 1943. Dismissal, total 
Department. ) forfeitures, and confinement ·for 

) four (4) years. 

OPINION of the BOARD OF REVI:El'f 
LYON, HILL and ANDREWS, Judge Advocates. 

1. The record of trial in the case of the officer named above has 
been examined by the Board of Review and the Board submits this, its 
opin_ion, to The Judge .Advocate General. 

2.· Accused was tried upon the following Charges and Specifications: 

CH.IBGE I: Violation of the 94th Article of Wa.r • 

.3pecification 1: In that 1st Lt. Westcott F'ield, 231st Ord. 
Co. (BD) did a.t Fort Lewis, ·1iashington, on or about February 
15, 1943 present for approval and payment a claim a.be.inst 
the United States by presenting to Lt. Col. H.L. ffa.11, F.D., 
Finance Officer, 44th Infantry Division, Fort Lewis, 
·,,ashin6ton, e.n officer of the United States, duly authorized 
to approve, al low and pay such claims, a duly executed "Pay 
and Allowance Account", 1f.D. Form No. 336, dated F'ebruary 
28, 1943, claiming the ar.i.ount of ~317.30 for bnse pay, sub
sistence allowance and rental allowance, which claim was 
£alse and fraudulent in that he represented therein that · 
he was and since JanuarJ 2, 1943 had been married to one 
Blizabeth Field, his lawful wife, when in fact he was not 
and had i1ot at aey time since January 2, 1943 been married, 
and. wi1ich claim was then known by said 1st Lt. ·;iestcott 
F1eld to be false and fraudulent. 

Specification 2; In that 1st Lt. ·.,cstcott Field, 231::t Ord. 
Co. (BD) did, at Fort Lewis, ;,,ashil:::toH, on or about 

·.November 25,· 1942, knowingly Rnd v:illfi.:Dy :r.-.isappropriate 
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approximately forty two gallons of lubricating oil, of the 
.· value of about :;..21.00, property of the United States furnished 

and intended for the military service thereof, by causing ·the 
said forty two gallons of lubricating oil to be delivered at 
Naches, ¥fashington, to one Stanley Naurosinck, a civilian. 

Specification 3a In that 1st Lt. Westcott Field, 231st Ord. Co. 
(BD) did, at Salem, Oregon, on or about October 17, 1942, 
knowingly and willfully misappropriate approxillla.tely five 
gallons of gasoline of the value of about 85/, property 
of the United St~tes, furnished and intended for the military 
service thereof, by causing the said five gallons of gasoline 
to-be poured into the gasoline tank ot a privately owned auto-
mobile driven by one Miss Owen, a civilian. · 

Specification 4a · In that 1st Lt. Westcott Field, 231st Ord. Co. 
(BD) did, at the 231st Ord. Bomb Disposal Cemetery in the 
vicinity of Tacoma, Wash., in the middle part of the month · 
of February, 1943, knowingly and willfully misappropriate 
approximately five gallons of gasoline of the value of about 
86/, property of the thlited States, furnished and intended 
for the military service thereof, by pouring the said five 
gallons of gasoline into the gasoline te.nk of a privately 
owned automobile driven by a civilian woman known to him u 
11Dolly11 

• 

CHARGE Ila Violation of the 93rd Article of War. (Finding o~ 
not guilty.) 

· Specitica.tiona (Finding of not guilty). 

CHARGE IIIa Violation of the 96th .Article. of War. 

Specification 1 a (Withdrawn by appointing authority). 

Specification 2a (withdrawn by appointing authority). 

Specification 3a In that lat Lt. Westcott Field, 231st Ord. Co. 
(BD) did, at Fort Lewis, Washington, on or about February 6, 
1943, borrow the sum of il00.00 from Sergeant Robert Becker, 
231st Ord Co (BD )_, to the prejudice of good order and military 

· discipline. 

Speoif'ication 4a In that 1st Lt. lfestcott Field, 231st Ord Co (BD; 
did, at Fort Lewis, Washington, in the early pe.rt of the month 
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of December, 1942., borrovr the sum of ~40.00 from Corpora.l 
James w. Alexander, 231st Ord Co (BD), to the prejudice of 
good order and military discipline. 

Specification 5& In that 1st Lt. Westcott Field, 231st Ord Co 
(BD) did, at Fort Lewis, Washington, on or about December 
3, 1942, borrow the sum of $10.00 from PFC Harlan E. Miller, 
231st Ord Co (BD), to the prejudice of good order and 
military discipline. 

Specification 6 a In that 1st Lt. Westcott Field, 231st Ord Co. 
(BD ), did, at Fort Lewis, Washington, sometime during the 
month of October, 1942, borrow the sum or ~5.00 from PFC · 
Johnson H. Ga.mer, 231st Ord. Co. (BD), to the prejudice 
of good order and military discipline. 

CHARGE IV& Violation of the 95th Article or War. 

Specirication la ~iithdrawn by appointing authority). 

Specification 2 a In that 1st Lt. Westcott Field, 231st Ord Co 
(BD) was, at Naches, We.shington,. on ·or a.bout January 21, 1943, 
in a public place, to wit& the· Naches Tavern, drunk and dis
orderly while in uniform. 

Specification 3& In that 1st Lt. Westcott Field, '231st Ord_ Co. 
(BD), was at Portland, Oregon, on or about Deoember 7, 1942, 
in a public place, to wit a a publio bomb disposal demons'tra:.; , 
tion, drunk while in uniform. 

Specification 41 In that lat Lt. Westcott Field, 231st Ord Co. 
(BD), was, a.t Seattle, Yfashington, on a. date between February 
2, 1943 and February 7, 1943, in a public place to wit& the 
Hilltop Tavern, drunk while in uniform. 

Specification 51 In that 1st Lt. Westcott Field, 231st Ord Co 
(BD), did, at Portland, Oregon, on or about December 7, 1942, 
in a public place, to wita the 1017 Club, drink intoxicating 
liquor in the company or enlisted men of the 3rd Platoon, 
231 Ord Co (BD). 

. 
Specification 61 In that 1st Lt. Westcott Field, 231st Ord Co 

(BD), did, at Fort Lewis, Washington, on or about February 
8, 1943, cause Sta.ff Sergeant John L. Hefner, 3rd Platoon, 
231st Ord Co (BD) to make a general solio!_tation among the 
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enlisted men of the Third Platoon, 231st Ord Co (BD) for 
the purpose of borrowing money for the personal use of 
the said 1st Lt. Westcott Field. 

Acoused pleaded guilty to Speoification 1, Charge I. To Charge I he pleaded 
11Not guilty, except in so far as it relates to Speoification 111 

• To all the 
other.Charges and Specifications he pleaded not guilty. Ha was found not 
guilty of Charge II and its Specification and guilty of all the other Charges 
and Specifications. No evidence of previous convictions was introduced. 
Hs was sentenced to be dismissed the service, to forfeit all pay and allow
ances due or to beoome due, and to be confined at ha.rd labor for four (4) 
yea.rs. The reviewing authority approved the sentence and forwarded the 
record of trial for action under Article of War 48. 

3. Accused was in oolllill8lld of a bomb disposal. platoon, 231st Ordnance 
Company, operating; throughout Washington and Oregon (R.35,37,131). Among· 
other functions, the unit gave publio demonstrations of bomb disposal 
work in conjunction ,vith civilian defense activity (R.131). F\u:-ther evi
dence will be summarized by specifications. 

After being advised of his rights in each instance, accused 
made three statements, two oral and one written, in the nature of con

·fessions and ad.missions to various Specifications (R.76-78,81,82,86,102-105, 
112-116; Pros. Ex. 4). The subjeot matter of these will be presented in oon
nection ,vith the applicable Specifications. 

Specification 1, Charge I. 

A8 noted, accused pleaded guilty. \fithout regard to the plea 
of guilty, the evidence, including confessions by accused, shows that at 
Fort Lewis, Washington, on or about 15 February 1943, accused caused to 
be prepared a pay and allowance account vouoher showing that aocused was 
married and claiming a lawful wife as a dependent. Accused signed the 
voucher, and, as directed by him, it was filed for payment with the 44th 
Division Finance Office. Subsequently, relying upon accused's represen
tation of ma.rriage, the Fina.nee Officer, Lieutenant Colonel H.L. Ha.11, 
paid him upon that basis. Accused was not married, and knew that his 
representation was false. He was actuated in part by his need for money 
(R.ll-13,22-24,78,82,87,104,105,ll4,ll5; Pros. Exs. 1,2). 

Specification 2, Charge·!. 

On or about 25 Movember 1942, at Fort Lewis, Washinst;on, accused 
ordered Staff Sergeant John L. Hafner, 231st Ordnance Company, to transport 
a. steel drurn. containing lubricating oil to the iiaohes '.i.'avern, l'ia.ohes, 
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,iashington, and deliver it to Stanley Naurosinok, a civilian. Private 
First Class Johnson H. Garner, of the same organization, e.coompa.nied Hefner. 
Garner testified that he thought the oil originally was turned in to the 
platoon by the Quartermaster Department, e.nd that the drum.was outside the 
oil shed near the be.rre.cks at the time he and Hefner took it. The drum 
held 50 gallons, and, aooording to Hefner was about three-fourths full, 
whereas Garner estimated that it contained a.bout 30 gallons (R.24-26,40, 
41,44). In his signed statement accused ooni'essed to the allegations of 
this Specification, and added that the oil was for the personal use of 
Naurosinck (R.115,1161 Prot. Ex. 4). Captain Cornelius Bottomley, Assis
tant Quartermaster, Northwestern Sector, Western Defense Command, testified 
by stipulation that during the month of No-vember, 1942, the fair market 
price of ordinary lubricating oil was 69 cents per gallon, 50 oents per 
gallon, and 33 cents per gallon, and that the Arrrr:r contract prioe was 
41} cents per gallon (R.59,60J Pros~ Ex. 3). 

Specification 3, Charge I. 

On or about 17 October 1942, Private First Class Harold R. 
Alexander, 231st Ordnance Compexiy, drove a Government reoonne.isse.noe oar 
to Portland, Oregon, to deliver some olothes to aooused. 'lhder instruc
tions .from aooused, Alexander then drove to Salem, Oregon,· following ac
cused, who was driving a yellow convertible coupe, apparently privately 
owned. About 6 or 7 p.m., by direction of accused, Alexander met accused 
at a certain private home. The coupe stood in the driveway, and a young. 
lady was present. Accused told Alexander to get a can of gasoline out of 
the back of the reconnaissance oar and pour the contents into the coupe. 
Alexander did so. The oe.nwas a rectangular 11G.I. 11 five-gallon oan. 
Alexander did not know where the oa.n o9.llll8 .from or whether the gasoline be
longed to the Government (R.45-47,60). In two of the statements previously 
referred to, accus6d admitted his guilt under the allegations of this speci
fication (R.78,79,83,105,10~,ll7)•. Captain Bottomley testified that during· 
October, 1942, the fair :market price of gasoline was 17 cents per gallon 
and the A.rm:, contract price 5-86/100 oents per gallon (R.60J Proa. Ex.3). 

Specification 4, Charge I. 

Around the middle of February, 1943, Private First Class Harlan 
E. Miller, 231st Ordnance Company, who, with aocu.seQ, was near Tacoma, 
Washington, we.a ordei'ed by accused to drive to the Bomb Disposal Cemetery 
about seven miles from Tacoma (R.51,59). Miller drove a Government truck 
to the appointed place.· The truck contained about 20 rectangular shaped 
11 GI 11 cans of gasoline,· whioh had formerly been on another Government truok. 
Accused arrived at the cemetery in a Buick oa.r., aooompanied by a young 
lady. As directed by accused, Miller poured some of the gasoline into 
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the Buick. Miller's testimony fails to give the exact emount (R.51,52,59). 
In two statements, aocused confessed to having caused five gallons of 
Government gasoline to be· poured into "Dolly's" car, as alleged (R.83,106). 
Captain Bottomley testified th.at during February, 1943, the fair market 
price of gasoline was 17 cents per gallon and the Army contract prioe 
6-5/100 cents per gallon (R.60; Pros. E.x.3). 

Specification 3, Charge III. 

Sergeant Robert N. Becker, ·231st Ordnance Company, testified 
that Sergeant Hefner told witness that aocused needed money, whereupon 
witness went to the office of accused, and, in response to aooused's 
assertion thut he did need money, loaned him ~100. Subsequently, accused 
offered to pay back the full amount, but witness accepted only ~50 at the 
time (R.61-63). In one of his statements, accused ad.1litted the loan from 
Becker (R.84). 

Specification 4, Charge III. 

Corporal James 'i'f. Alexander, 231st Ordnance Company, testified 
that some time before 14 December 1942, he and accused were in Portland, 
Oregon. Accused discovered that he had left his pocketbook in his hotel 
room. Rather than cause accused to return to the hotel, which was in 
a.nother part of the city, witness, pursuant to his own suggestion, loaned 
$40 to accused. No part of the loan has been repaid (R.63-65). In one 
of his statements, accused corroborated the testimony of Alexander, except 
that, according to accused, he has "taken care of" the repayment of the loan 
(R.84). 

Specification 5, Charge III. 

Private First Class I:arlan E. Miller, 231st Ordnance Company, 
testified that between l and 7 December 1942, witness, complying with a· 
request from accused, loaned accused $10. Part has been repaid (R.52). 
In one of his statements accused admitted receiving the money from Miller, 
but said that he did not consider it a loan. Rather, he regarded it as 
reimbursement for money spent by him for meals and other necessaries 
while he and Millar were traveling together. He stated that he paid back 
~5, and that he and Miller considered that a fair amount in settlement 
(R.84). 

Specification 8, Charge III. 

Private First Class Johrulon lie Garner, 231st Ordnano• Company, 
testified t.hat sometime during the fall of 1942, at the .request of ao-. 
ouaed, he loaned aooused $5. Acoused turned the $5 plus 010 of his own 
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money over to.witness and asked witness to telegraph ~15.to a girl"in 
Portland, Oregon. Witness did so, and paid 62 cents for the telegram• 
.Accused repaid the ~5 (R.41-43). In one of his statements aooused ad
mitted borrowing the money from Garner. He said that it was necessary 
for him. to send a telegram. ~ had no ca.sh with him, was working in the 
ofi1ce, and did not think he should leave to get a oheok cashed. Be
sides, since it was evening, there was no place on the post where he 
could have a cheok cashed.· Garner was going to the Yfestern Union Office. 
Accused asked him whether he could spa.re ~5. Garner thereupon loaned 
aooused that amount, which accused repaid within a day or two (R.84,85). 

Specification 2, Charge IV. 

At approximately 7 p.m., on or about 21 January 1943, at the . 
suggestion of accused, Sergeant Hefner and accused drove to the Naches 
Tavern, arriving at about 8130 -p.m. Aecused was in uniform. They ha.d 
a ffm beers (ii.28 ). later in the evenin~, when accused was standing be
hind the bar, the witness, Hefner, heard a commotion. Turning around, 
he saw that a girl named Mabel, who ha.d been drinking with the crowd at 
the bar and was directly across the bar from accused, had·been out on the 
side of her head and was bleeding (R.29). Accused told witness to take 
the girl home. Accused appeared very angry (R.30). In the opinion of 
witness, accused was not sober (R.30,33). Although he could talk •au 
r:,..ght", did not stagger, and was not boisterous, his face was flushed· 
and his voice somewhat thick {R.34). Al.so, in the opinion of witness, 
a.ooused could not have been sober after drinking continuously for such 
a long period (R.33). Witness took Mabel somewhere for medical treatment 
and then accompanied her home (R.30). Then he returned to the tavern, and 
he and accused le.ft a.bout l a..m. {R.28). 

Teohnioia.n Third Grade Lynn G. Bradford, 231st Ordnanoe Comp~, 
was also at Naches Tavern on the night in question, having been summoned 
there by a telephone call from aooused. He and Ga.mer arrived about mid
night. Accused was in uniform. In addition to aooused, there were present 
the owner and some woman. No other military personnel were there at the 
time. Accused and the woman were sitting at a table,· drinking (R.66). A 
bottle of whiskey stood. on the table, and a.oouse·d mixed a. whiskey and soda 
for witness. <·During 'the three-quarter• hoar period while witneu was at 
the tavern,:hi.coused was drinking most of the time, and in the opinion of 
witness ~s .~influenced by drinkn {R.67). Aocused asked wi:tness and 
Garner wh$ther they had seen a. woman fall down on the ioe outside {R.68) • 

.. "/··· .,_ . 

.'' In'. o~e of. his statements aooused admitted that he was drunk and 
disorderly ,in a public place at Naches on January 21, 1943. and that he 
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struok a woman on the head with an ice cream scoop., necessitating h,er 
being taken to a dootor (R.108). In another statement, he adm1tted that 
he had been drinking., but claimed that he was not drunk or disorderly. 
In this statement the incident of Mabel and the ice cream scoop was not 
referred to (R.85). 

Speoifioationa 3 and 5., Charge IV. 

On 7 Deoember 1942., accused and several enlisted men of bis 
platoon were in Portland., Oregan, for the purpose of giving a public 
bomb disposal demonstra.j:ion. The demo~tration was soheduled for the 
evening (R.47,52;'53,Sij,57,68,88,94,95.,100). Both before and arter lunch 
some of the enlisted.:men joined aocused a.nd an unidentif'ied woman in bis 
room at a hotel. and .a- number of rounds of highballs were served, aocu.sed 
participating in the drinking (R.53,54,68,69,95.,96). In the opinion of· 
Bradford, one of the enlisted men present, accused at 1 p.m. walked all 
ri~t, talked "pretty good", and we.a in possession of his faculties (R. 
73). Bradford~testified that accused was neither sober nor "really drunk• 
but his definition of "drunk" entailed inability to move (R.69,73). A 
person who did not know accused probably would not have realized that he 
had been drinking, but witness, knowing accused rather intimately, oquld 
tell (R.73). . . . . . · 

At the suggestion of accused., the party left the hotel. and went .· 
to the nearby 1017 Club, arriving there during the middle of the after
noon (R.54,55.,70). At the club, accused and a number of enlisted men 
of the Third Platoon stood at the bar, drank highballs, and talked to
gether for several hours, accused apparently p~ng for the drinks (R. 
65,56,70,71,88,89,96,97). Accused waa in uniform (R.48,49,55,70,89,97). 
There were a num.ber'of civilians in and out of the club during accused's 
sojourn there (R.56., 70, 97). . . . 

At one stage of the proceedings an enlisted member of the platoon 
· aaked accused how the men would ever be able to. remove the bomb, whereupon 
accused said not to worry, a.a he could have another squad ·on the soene in 
firteen minutes {R.97). 

Aoouaed left the olub about 8 p.m. (R.48,55.,56.,97). At this 
time he was "under the'intluence of liquor"., aocording to one of the en
listed men., and his condition u to sobriety wa.a not "too good", a.ocording 
to another (R.66.,98). A third said that •you could tell he had been drink
ing", and that he talked about going e.rter Sergeant Bradford "to beat him 
up" (R.89.,90). Bradford testified that at the club aooused wa.s "kind ot 
careless and wild. 11 (R.73)., but that his oondition at the time he.left was 
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about the aa:me as at the time of arrival (R.71)•. 

In two statements aooused a.dmitted drinking liquor with enlisted 
men or his platoon in his hotel room and at the 1017 Club'• · He also ad
mitted that he bought the drinks and invited the enlisted men to join him. 
As a r_eason, he said that he ha.d lea.med from experience that the men would 
drink ~hovr and he thought it best to keep an eye on them by taking them 
with him (R.85,86,lll,112). He admitted :further that he was not sober at 
the 1017 Club (R.lll). 

From the club, aooused ~d those of the enliated men still willing 
e.nd able to Davigate proceeded to the site of the publio bomb disposal 
demonstration (R.57,92,98). Present was a crowd of civilians variously es
timated as between 50 and 100 (R.57,59,90,98). They were about 15 yards 
from the 11hole of entry" of the bomb (R.91,92). During the demonstration 
neither aooused nor any_one else was charged with the duty of giving a · 
running commentary or explanation to the audience of the oh.a.in of events 
(R.93,94). 

At the demonstration, evidently while t~ enlisted men were 
digging, accused said, "•Dig, you cfogs, and earn your pay•• (R.57), or 
words to that effect (R. 90, 98 ). It was not customary for aooused to talk 
like that to his men (R.99). Accused also fell into the hole of entry, 
which was about two and one-half or three feet deep (R.57,90,91,98).· He 
was not staggering at the time (R.92), but wai running and 11.lcind of lost 
his balanoe 11 and slipped into the hole (R.99). The area was lighted by

0 

street lights, and some automobile lights were shinini on the hole (R.91, 
99)•. It had been snowing and the weather was 11aloppy (R.91). 

- ~ 

One or the enlisted men testified that accused "was under the 
influence of liquor• (R.57), and another that he was not ~too sober" (R.-
98). The conclusion or each wa.s based partially upon accused's language 
toward the enlisted men (R.57,98). 

In his statements, accused admitted having drunk liquor during 
the day, but he cle.imed to have been in possession of his faculties (R.85). 
He admitted that at the demonstration he was "tight and probably out on 
m:, feet but still walking", which, by his definition, did not constitute 
drunkenness (R.109)•. He admitted that a large number of oiviliana were 
at the demonstration. He did not remember whether he said"'Dig, dig, you 
dogs, and earn your p~'", or words to that ei'f'eot. lbwever, on ma.ey · 
oooasions there had been.joking referenoea ma.de to the fact that the men 
did little to earn their pay. He denied falling into tJ:e hole of entry. 
He asserted that a second hole had been dug and only partially refilled. 
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Furthermore, it was raining. However, he admitted that his condition 
was one of the causes of his fall into the hole (R.109). 

Specification 4, Charge IV. 

On or·about February 2, 1943, accused and a number of the enlisted 
men of his platoon were at the Hilltop Tavern, Seattle, Washington (R.30, 
31,62,71,72). · Accused was in uniform (R.32,72). The Hilltop Tavern.is 
a negro beer parlor and on the evening in question. colored people of both 
sexes were present (R.31,32,71,72,73). Nothing except beer is served (R. 
74). 

Before dinner, accused told one of the enlisted men that there 
was no use in going back to camp, and that they might as well stay there 
and get drunk (R.31). With the exception of a period when he went some
where for dinner, accused remained at the tavern until midnight (R.31, 
72). Accused and his companions continued to drink beer during the even
ing {R.31-35,72). Part of the time accused sat in a booth with a group 
which included a white girl and two colored men, and part of the time he 
drank with various and sundry people at the bar (R..31,72,74).

' .. 
In Hefner's opinion, accused was dri.mk, but &f'ner ad.mitted 

that he did not pa.y much attention to aocus~d (R.31,35). In Bradford's 
opinion, accused was "high", although his speech and appearance were 
normal and he was not,disorderly. His mind wa.s not operating.as it did 
when he was sober, and he was going around talking to different colored 
people {R.72-75). Becker, who left the Hilltop early in the evening and 
returned about llt30 or 12, testified that he could tell that accused an1 
his companions had been drinking (R.62). 

In his statements accused admitted that he drank beer at·the 
Hilltop Tavern on the evening in question, and that he was "tight", but 
he denied having been drunk or disorderly (R.85,110). 

Specification 6, Charge IV. 

On or about February 8, 1943, accused and two or three other 
members of the platoon were in the orderly room. Accused stated that he 
was in debt t.o the extent of ~250 and he told Hefner to go into the barracks 
and see how many members of the ple.toon would' contribute in order to re
lieve him of this debt (R.15-17,20,22,36,39). Thereupon Hefner went into 
the barracks and told the members present that he wanted to knovr how many 
would lend money to accused to r:iake up the ~250 indebtedness (R.21,42.43 ) 0 
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A substantial number of the platoon were present at the time (R.21,43). 
In one of his statements ·accused said that he did not direct Hefner to 
solicit the men, but merely asked him to find out how they felt about 
the matter (R.86). In another statement accused denied causing a blanket 
request to be made and said that the request for money to CQ'V8r the loan 
was limited to one or two enlisted men (R.112). 

The defense offered no testimony and accused elected to remain 
silent (R.118,119). 

· 4. With reference to Specification l, Charge I, the plea of guilty 
and the evidence, ~ncluding the confessions of aocused,· est~9lish guilt 
wi·thout question. The evidence plus the confessions likewise p~ove the 
misappropria.tiona a.l.leged in Specifications 2,3, and 4, Charf;e !~ _and the 
borrowings a.l.leged in Specifications 3,4, and 6, Charge III. In Specifica
tion 4 the offense is not of an aggravated nature, since the loan we.s ma.de 
to avoid a trip back to accused's hotel, where accused had left his money, 
but the facts constitute an offense because within the general policy 
prohibiting officers from borrowing from enlisted men. Similarly, Speci
fication 6, involving the loan for the purpose of sending a telegram, is 
not an aggravated case, but nevertheless constitutes a violation or Article· 
of War 96. 

Specification 4 alleges that the loan transaction occurred at 
Fort Lewis, Washington, whereas the evidence shows that it occurred in 
Portland, Oregon, The discrepancy is immaterial. 

With reference to Specification 6, Charge III, the evidence of 
the prosecuting witneas proves the loan a.a alleged. In his statement ac
cused :maintained that the money wa.1 given to him not a.a a loan but a.a 
reimbursement for neceasary expenses. However, admittedly accused paid 
back ~5, so he must have considered that much a loa.n, and a slight variance 
in the amount loaned is imm.e..terial. M:>reover, the prosecuting witness had 
no rea.aon to lie about the matter on the witneaa atand, and hia version 
seems the more plauaiblt. 

The evidence and oonteuiona ot acouaed prove that he waa drunk 
and diaorderly w:hile in unitonn aa alleged in Specification 2, Charge IV. 
Although hia drunken.nee a wu not grou, hia conduot in hitting a wom,.n on 
the hee.d with an iot ·orea.m aooop, with auoh toroe aa to require :medio._l 
attention, wu a\U'.f'ioiently diaorderly to oonatitute a. violation of Artiole 
o.f' V{ar 86. · 

That aoouaed wu drunk at the bomb diaposal demonatration, aa 
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alleged in Specification 3, Charge r.v, is clear. Indeed.to have remained 
sober after the grueling day or drinking revealed by the testimo~ would 
have been little short or miraculous. &wever, in the opinion ot the 
Board of Review, accused's condition and conduct fall short of a viola
tion of Article of \Jar 96 and establish violation of Article of War 96 
only. His falling into the hole did not amount to a conspicuously dis
orderly act, and may well have happened to a perfectly sober man. He 
was not staggering, and so far as appears from the evidence, there was 
nothing to indicate to the crowd that he was drunk. In this connection 
it should be recalled that the demonstration took place on a winter even
ing, a.t'ter dark. His language to the enlisted men, although reprehensible, 
is not enough to justi.f'y a conviction under Article of War 96, especially 
since there is no evidence that the audience heard his remarks. 

With reference to Specification 4, Charge IV, although accused 
was drunk in uniform in violation of Article of War 96, his.conduct did 
not a.mount to a violation of Article of War 95. lie was neither grossly 
drunk nor disorderly, and his mere presence in a colored beer parlor does 
not evidence the degree of moral unfitness contemplated by that Article. 

Specification 6, Charge !.V - drinking with enlisted men at the 
1017 Club - was proved by the witnesses for the prosecution and by ao
cused's confessions. As an excuse, accused pointed out the necessity of 
keeping a.fatherly eye on his men. But the condition into-which he 
allowed them and himself to sink makes tl:}e alleged excuse too inadequate 
.for serious consideration. However, drinking with enlisted men under the 
circumstances of this case is violative of Article of War 96 only, not 
of Article of liar 96. 

The evidence relating to Specification 6, Charge 'IV, - soliciting 
· funds from enlisted men - clearly proves the facts alleged. The version. 

contained in accused's statemonts is discredited by the unbiased testimo~ 
of the witnesses. Age.in, however, the conduct of accused does not violate 
Article of Ylar 95, but violates only Article of War 96. 

s.· \'nth reference to Specification 6, Charge 'IV, Private First Class 
.Garner was asked whether he was present in the.barracks on or about 8 
February 1943, when Sergeant Hefner ma.de an announcement to the platoon. 
He answered that he wa.s. The next question was, "Will you tell the court 
what was said?". To this the defense objected, upon the ground that ac
cused was not in the barracks at the time. The objection was overruled 
(R.42,43). The court's ruling was correct. One of the elements alleged 

was that acoused oaused Hefner to make a solici:t;ation among the members 
of the platoon. The only possible means of proving that Hefner ma.de such 

- 12 -

http:Indeed.to


(5J) 

a solicitation was the testimony of Hefner himself e.nd that of persons 
who heard him. The issue was whether such a statement had been ma.de. 
The evidence does not partake of hea.rsa.y (M.C.LI. ,1928, par: 113~). 

6. viar Department records show that aooused is 24 yea.rs of age, 
graduated from high school, and attended the 'lhiversity of Washington 
for two years. He waa inducted on 20 June 1941, and served as an 
enlisted man, until, upon graduation from the Ordnance Officer Candidate 
Sohool, Aberdeen Proving Ground·, Maryland, he wu appointed a. seoond 
lieutenant,~ of the United Sta.tes,.on 27 June 1942. He was pro
moted to first lieutenant on 23 February 1943. In recommending a.ooua~d 
for the Ordnance Officer Candidate School, his commanqing officer·ata.ted 
tha.t a.couaed ha.d demonstrated outstanding qualities of loader1hi1i a.nd. 
that his oha.ra.oter wa.1 excellent. 

7. The oourt WI.I iegally constituted and had jurisdiction of the 
peraon a.nd the aubject matter. No errors injuriously affecting tho 1ub-
1ta.nth.l. right• of aoouaed were oonimi~ted during the trial. In the 
opinion of the Boe.rd. of Review the record of trial i1 legally 1uf!'io1tnt 
to 1upporb onlr 10 muoh ot the findillG• of guilty of Speoifioa.tiona 3, 
,,e, and e, Charg• IV, 1.1 involve, findings of guilty of tho•• Speoifi•
oationa in Tiolation of Article of \fe.r 98J lesa.lly 1utfioicnt to 1upport 
the tind.ing1 of guilty ot Chargea I, III, and IV, a.nd of all the remain
ing Speoif1oat1onaJ &nd ltg~lly 1utfioi1nt to 1upport the atnteno, and. 
to wa.rrant oontirma.tion thtrtof. Di1mi11al 11 :mandatory tor violation 
ot ~iol• ot War 96 l.lld. 1.uthori1ed tor Tiolation of Artiol11 of WI.I' 94 
&Dd 98, 

--/.~~::,,.;::tr.:;_-;t..:;;;.;;;:_, '71.ad.ge Ad.TOO&te. 

, ~gt .A.d.TOoate. 

S::::!:::.C~Lu..(A~=-=:::;.,11 Jud go Ad.TOOi.ti• 
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lat Ind. 

War Department, J.A.G.o., 28 JUL l94-3 - To the Acting Secretary of Wa.r. 

l. Herewith transmitted tor the action or the President a.re the 
record of tria.l and the opinion of the Boe.rd of Review in the ce.se or 
First Lieutenant Westcott Field (0-1548206), Ordnance Department. 

2. I concur in the opinion of the Boe.rd ot Revimr tha.t the record 
of tria.l is legally sufficient to support only so much or the findings 
of guilty of Specifications 3.4.s. and 6, Charge IV, aa involvea find
ings of guilty of those Specifications 1n rtola.tion ot Article of War 
96; legally sufficient to support the findings of guilty of Charges I, 
III. and IV, and of all the remaining ·SpecitioationaJ &Dd legally aut
ficient to support the sentence and to warrant confirmation tlwreof'. 
I recommend that the sentence be confirmed, tha.t the period of confine
ment be reduced to two yea.rs, that the lhited States D18o1plinary 
Be..rra.cks, Fort Leavenworth, Kansas, be designated a.a the place of oontinement, 
and that the sentence a.a thus modified be oe.rried into execution. 

3. Inolosed are a. draft of a. letter for your sigtl.8.ture. tran.s
~~tting the record to the President tor his action and a form of Execu
tive act~on designed to carry into effect the recommendation hereina.bove 
ma.de, should such action meet with approval. 

~- - ..::::;i_,._"''->-----V---\..-J'-'--.._ - ~-

lt,ron C. Cramer, 
lajor General. 

3 Incls. The Judge Advocate General. 
Inol.l-Record of tria.1. 
Inol.2-Dra:rt of let. tor 
sig. Sec. of War. 

Incl.3-Form. of aotion. 

{Findings disapproved in part in accordance with recommendation 
of The Judge Adv~cate General. Sentence confinned but confinement 
reduced to two years. G.C.M.O. 215, 3 Sep 1943) 
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,VAk. DEPARTMENT 
(55)Arw.:, Service Forces 

In the Office of The Judge Advocate General 
·,,ashington, n.c. 

SPJGK 
Cl.i 234561 

2 J~L 1943 

U N I T B D S T A T E S ) C.ARIBBEAU WING 
) 

v. ) Trial by G.C.JJI., convened at 
) l.brrison Field, West Palm Bea.ch, 

Second Lieutenant CARLTON } Florida, 2 April 1943. Dismissal. 
E. N"~LSON {0-668743 ). l.:rTrw ) 
Air Forces. ) 

OPilUON of the BOARD OF REVIEW 
LYON, HILL and ANDR!.\'lS, Judge Advocates. 

1. The Board of Review has examined the reoord of trial in the case 
of the officer ntUIIBd above and submits this, its opinion., to The Judge Ad
vocate Genera.l. 

2. The accused was tried upon the following Charges and SpecifioatioDBa 

CHARGE I: Violation of the 93rd Article of War. 

Specificationa In that Second Lieutenant Carlton E. Nelson., 
Army Air Forces., now attached to Headquarters and Head-
quarters Squadron, 26th Antisubmarine Wing.,~ Air Base., 
36th Street Airport, Miami., Florida., did, at the Arrr.ry Air 

·· .Base., 36th Street Airport., 1li.al!U.., Florida, on or about 
!larch 6., 1943., felom,ously take., steal, and carry away 
the sum of Two Hundred and Fifty (~250.00) Dollars, lawf'Ul 
money of the United States, the property ot Second Lieutenant 
William Pleus. 

CHARGE Ila (Finding of guilty of violation of Article of War 
96 disapproved by the reviewing authority). 

Specification: (Finding of guilty with exceptions disapproved 
by the reviewing authority). 
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CHl!RGE III1 Violation of the 96th Article .of ¥far. 

Specification la In that Second Ueutenant Carlton E. Nelson, 
.Army Air Forces now attached to Headquarters and Headquarters 
Squadron, 26th Antisubmarine Wing, Army Air Base, 36th Street 
Airport, 1'.iami, Florida, did. at the Army Air Base. 36th 
Street Airport, Miami, Florida, wrongfully borrow- the sum 
of Ten ($10.00) Dollars from Private First Class Sam Slaton, 
on or about February 23, 1943. 

Specification 21 In that Second Lieutenant Carlton E. Nelson, 
Army Air Forces now attached to Headquarters and Headquarters 
Squadron, 26th Antisubmarine Wing, Arirv Air Base, 36th Street 
Airport, Miami, Floride_, did, at the Army Air BasfJ, 36th 
Street Airport, Miami, Florida, wrongfully borrow the sum of 
Twenty 020.00) Dollars from Private Jerome T. Rynkowski, on 
or about.February 23, 1943. 

Specification 31 In that Second Lieutenant Carlton E. Nelson, 
Army Air Forces now attached to .Headquarters and Headquarters 
Squadron, 26th Antisubmarine 11ing, Army Air Base, 36th Street 
Airport, Miami, Florida, did, at the Arm:, Air Base, 36th 
Street Airport, Miami, Florida, wrongfully borrow the sum of 
Ten ($10.00) Dollars from Private CoIUle Garcia, on or about 
March 2, 1943. 

Specification 41 In that Second Lieutenant Carlton E. Nelson, 
Army Air Forces now attacned to Headquarter~ and Headquarters 
Squadron, 26th Antisubmarine Wing, Army Air Base, 36th Street 
Airport, Miami, Florida, did, at a public place, to wits 
Frolics Club, Miami, Florida, on or about February 11, 1943, 
drink intoxicatine; liquors with Private First Class Sam Slaton 
and Private Jerome Rytlkowski, Enlisted Men, in the military 
service of the 'Ullited States. 

Specification 51 In that Second Lieutenant Carlton E. Nelson, 
.Anrr:, Air Forces now attached to Headquarters and Headquarters 
Squadron, 26th Antisubmarine Wing, Army Air Base, 36th Street 
Airport, Miami, Florida, ha.Ting received a lawful command 
from lJajor O.B. Hardy, Jr., Air Corps, his Commanding Officer, 
to return to the Army Air Base, 36th Street Airport, Miami, 
Florida, and to report to the said Major Hardy, did. at ArirJ¥ 
Air Base. 36th Street Airport, Miami. Florida, on or about 
March 15. 1943, wrongfully ta.il to obey same. 

He pleaded guilty to Charges I and III and the Specifications thereunder, 
and not guilty to Charge II and its Specification. He was found guilty of 
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Charges I and III and the Specifications thereunder, guilty of the Specifi
cation of Charge II with exceptions, and not guilty of Charge II but guilty 
of violation of Article of War 96. No evidenoe of previous convictions was 
introduced. Ha was sentenced to be dismissed the service, to forfeit all 
pay and allowances due or to become due, and to be confined at ha.rd labor 
for two years. The reviewing authority disapproved the findings of the 
Specification of Charge II and of Charge II, approved only so much of the 
sentence as provides for dismissal from the service, and forwarded the 
record of trial for action under Article of War 48. 

-
3. As to Charge I and its Specification, the evidence shows that on 

the night of 5 :&rch 1943 accused, a second lieutenant, Air Corps (R.15 ), 
slept in the room of Second Lieutenant Willi~ Pleus, Air Corps, at the 
Army Air Base, Miami, Florida. At five thirty o'clock, the following 
morning, Lieutenant Pleus lef't his quarters for patrol duty. At that 
time and place Lieutenant Pl.eus had ~250 in the pocket of his blouse which 
he left hanging in his locker. The money was in :t,10 bills. Lieutenant 
Pleus returned late in the ai'ternoon, the same day. As he was putting on 
his blouse, he noticed that his money was missing (R.10,11). Accused was 
seen in the squadron mess hall on the same morning, 6 Ahrch 1943, "with 
a roll of money" which he stated he had won gambling (R.14). On that 
morning accused requested Private Jerome Rynkowski, Army Air Base, Miami, 
Florida, "to hold 1P220.00 for him". This money was in ~10 bills. Accused 
said he had won it in a card game.(R.13). · 

As to Charge III and its Specifications, accused was commissioned 
a-second lieutenant, Air Corps, 17 December 1942 (nar Dept. records). On 
23 February 1943,he borrowed ~10 from Private First Class Sam Slaton, and 
~20 from, Private Jerome T. Rynkowski. On 2 1'-arch 1943,aecused borrowed 
~10 from Private Connie Garcia. These loans were repaid on 6 March 1943 
(R.13,14). 

On or about 11 1''ebrua.ry 1943, accused drank liquor, 11a few drinks", 
with Private First Class Slaton and ?rivate Rynkowski, at a public place 
known as the Frolics Club in lili..ami, Florida (R.13,14). 

Major o.B. Hardy, Jr., Headquarters and Headquarters Squadron, 
26th Anti-Submarine Wing, Miami, Florida, ~pparently accused's commanding 
officer, gave accused a three-hour pass to go to Liu.a.mi to file his income 
tax return. 1iajor Hardy personally delivered the pass to accused and told 
him that he, 11·'.ajor Hardy, "wanted to be sure that he came back at that 
time", at 6 o'clock P.I,i. when the pass expired, "or else suffer the con
sequences" (R.6). It was not customary to give a. pass to an officer, 
but accused was more or less restricted to the area.. "He had been 'A'IVOL' 
previous to -this" (R.8 ). Accused did not report back to 1iajor Hardy "as 
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directed" when the pass expired. Nor was accused in his room the next 
morning when Major Hardy looked for him there. His bed did not appear 
to have been used. Accused did not appear for his first class in the 
navigation school. which started at 8i30 A.M. (R.6.7). 

Accused testified in his own behalf. On the night of 5 1'&3.rch. 
he had been playing cards in Lieutenant Pleus' room and went to sleep there 
in the early morning of 6 March. Later that morning. while dressing. he 
noticed a bulge in Lieutenant Plel.lS' blouse. Curiosity prevailed. He 
found the money and took it. Accused stated that he could give no satis• 
factory explanation for the theft. The money se-emed a quick way of paying 
his present debts. Lieutenant Pleus • in turn. would be repaid out of a 
loan which accused shovfed he was negotiating with the National Bank of 
Fort Sam Houston. San .Antonio~ Texas. Accused told himself. so he tes
tified. that he would repay Lieutenant Pleus a.nd confess after he had 
paid some of his debts. l:lowever, he found himself unable to face the 
situation. unable to tell Lieutenant Pleus that he had ta.ken his money 
(R.15.16). Accused testified that he had "borrowed the money from the 
enlisted men" and had paid them back (R.18). As to "overstaying his 
leave". accused stat~d that after filing his income tax return he went 
to a restaurant to dine. ri'hile there he became socially engaged and. 
engrossed in dinner conversation. overlooked the fact that he was "overn 
his "pass time". He stated that he went to the phone and called the 
Headquarters orderly room and asked that he be signed in. Accused added 
that he "did not get back until the next morning" (R.18.19). On cross
examina.tion. accused said he i:new his failure to return in three hours 
would be a violation of a direct order (R.21). 

4. By his plea of guilty. accused was legally found guilty of Charge 
I and its Speoifioation and of Charge III and its Specificatiom. 'The evi
dence, without regard to the plea of guilty. was sufficient to sustain 
these findings of guilty. 

The theft of the ~250 from Lieutenant Pleus on the morning of 
6 March 1943 was definitely established•. During the same morning accused 
was in possession of a substantial sum of money which closely resembled 
the amount stolen and.was exactly similar to the denomination of the 
currency involved. viz •• $10 bills. Sudden enrichment following a period 
of impecuniosity. unexplained. has been held sufficient in theft to es
tablish guilt (Neal v. United States. 102 Fed. 2nd. 643)•. In addition 
to his plea of guilty. accused admitted the theft on the witness stand. 

There was clear proof that accused had borrowed money from 
enlisted men and had drunk intoxicating liquor in public with enlisted 
;men, as charged in Specifications 1,2.3. and 4 of Charge III. To this 
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Charge and these Specifications accused also ple&.ded guilty. He testified 
to borrowing the money, on the witness stand. 

With respect to Specification 5 of Charge III, accused also pleaded 
guilty. He is charged with having wrongfully failed to obey a lawful command 
of his commanding officer in violation of Article of War 96. Accused had 
been "restricted" to a certain area. iva.jor Hardy was willing to relax the 
restriction and permit accused to go to Miamifor three hours. To emphasize 
the necessity for accused's return within three hours :r&l.jor Hardy sent for 
accused, personally delivered the pass, and told him that "I wanted to be 
sure that he came back at tha. t time", 6 o'clock P~M., "or else suffer the 
consequences". From the testimony of Major Hardy, taken as a whole, and 
that of accused himself, there can be no doubt that Major Hardy specifically 
and directly ordered accused to "return" at the expiration of three hours. 
Accused did not return, responsive to the termination period of the pass. 
Accused was properly found guilty of Specification 5 of Charge III. 

5. The trial judge advocate and the court questioned Major Hardy about 
"conversations" which he had with accused on 16 March (R.7,8). Defense 
counsel objected•. The question involved confession of guilt by accused. 
The objections were incorrectly based_ on the grolm.d that the evidence 
responsive thereto was hearsay (R.8,10). The objections were ~verruled. 
The ruling was erroneous. The testimony waa-,p.ot entirely·hearsay, but 
should have been excluded in the .abaenoe of a showing that accused had 
been advised of his rights prior to the making of the confession (}.r.c.M., 
1928, par. 114). However, excluding the testimony which involved con
fessions or guilt ma.de by accused to Major Hardy, the record is legally 
sufficient. Accused pleaded guilty and on the stand admitted all the 
matters covered by his "conversations II with 1-'".ajor Hardy. 

6. Accused is now 25 years old. Ee was inducted into the service 
23 April 1941, honorably discharged 7 August 1941, reenlisted 8 ,.August 
1941, co:r..missioned a second lieutenant, Air Corps, 17 December 1942. 
He is single. Other than graded schools, he attended the Interstate 
Business College for three months. 

7. The court was legally constituted and had jurisdiction of the 
person and of the subject matter. No errors injuriously affecting the 
substantial riihts of the accused were committed during the trial. In 
the opinion of the Board of Review the record is legally sufficient to 
support the findings of guilty and the sentence, and to warrant confirma
tion thereof. Dismissal is authorized upon ~onviction of a violation of 
Articlm of War 93 and 96. 

·/_._. :i <. ·5P...., Judge Advocate. 

TC:::Z ' • _ _ Judge Advocate. 
-

~gt , Judge Advocate. "'--di,5,,C:~;.;::--..-ir..;;..--------
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1st Ind. 

l ll JUL 1943War Department, J.A.G.O., - To the Secretary of War. 

1. H:irewith transmitted for the action of the President are the 
record of ·trial and the opinion of the Board of Review in the case of 
Second Lieutenant Carlton E. ~elson (0-668743). Arin¥ Air Forces. 

2. I concur in the opinion of the Board · of Review. that the record 
of trial is legally sufficient to support the findings and sentence and 
to·warrant confirmation thereof. I recommend that the sentence be con
firmed and carried into execution. 

3. Inclosed are a draft of a letter for your signature., t·rans
mitting the record to the President for his action., and a form of 
Executive action designed to carry into effect the reoonnnendation here
inabove made., should such action meet with approval. 

~ ... ---.aA,_ ..__0......... __ 

:r.t,ron c. Cremar., 
J.njor General• 

3 Inola. The Judge Advocate General. 
Inol.1- Record of trial. 
Inol.2-Draft of let. for 
sig. Seo. of War. 

Incl.3-Form of action. 

(Sentence con.firmed. G.C.M_.O., 171, 30 Jul 194~) __ 
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YfA.B. DEPAR'l'r.lENT 
Arrrry Service Forces 

In the Office of The Judge Advocate General 
Washington,n.c. 

(61) 

SPJGH 'JUN 9 1943CM 234591 

'r,~,'./)UNITED STATES FORT KNOX, KENTUCKY 
) 

v. ) Trial by G.C~M., convened at. 
) Fort Knox, Kentucky, March 30, 

Second Lieutenant JA1J!;S F. · ) 1943. Dismissal, total for
KIRKHA.B.T {0-1010581) ) feitures and confinement for 
Armored Force. ) one (1) year. Disciplinary 

) Barracks. 

OJ:liifJ.0N of the BOARD Cl<' R.EVTuW 
HILL, DRivER e.nd LOTTE!tIIOS, Judge Advocates 

-----·---
1. The Board of Review has examined the record of trial in the 

case of the officer named above, and submits this, its opinion, to 
The Judge Advocate General. 

2. The accused was tried upon the following Charge and SpEX:ifi
cations: 

CHJ!.RGE I: Violation of the 96th Article of War. 

Specification 1: In that Second Lieutenant James F. Kirkhart, 
(Inf) Armored Force, Company "B", Demonstration Regiment, 
Armored Force School, was at Fort Knox, Kentucky on or 
about February 10, 1943 drunk in quarters. 

Specification 2: · In that Second Lieutenant James F. Kirkhart, 
"B" Company, Demonstration Regiment, Armored Force School, 
enrolled as a student in the Officers Tank Maintenance 
Course Eturber 78, Armored Force School, commencing February 
8, 1943, did at Fort Knox, Kentucky, vd.thout proper leave 
absent himself from his duties as student in the Officers 
Tank Maintenance Course Number 7 8, Armored Force School, • 
fran about 6:00 A.M. on or about February 8, 1943 to about 
6:30 P.M. on or about Februa!"'J 10, 1943. 

http:OJ:liifJ.0N
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Accused pleaded not guilty t,o and was found euilty of the Charee a..11d 
the Specifications thereunder. He was sentenced to dismissal., total 
forfeitures, and confinement at hard labor for one year. The re-

·viewing authority approved the sentence, designated the United States 
Disciplinary :Sarrncks, F.ort Leavenworth., 'Kansas, as the place of 
confinement, and forwarded the record of trial for action under Ar
ticle of i"far 48. 

3. 'l'he evidence for the prosect1.tion shows thet by Specie.l . 
Orders of the Armored Force School, F'ort Y.nox, Kentucky., dated Febru
ary 6, 1943, accused was enrolled as a student in Officers• Tank 
i'.aintenance Course }!o. 78, commencing ::;'ebruary 8, 1943. Ce.ptain Lowell 
R. Pfarr, a student in the course, and :r.iarcher of the 11A.1Jo 11 section, 
testified that accused was not present at the formaticns of that' 
section on February 8, 9 or 10. On cross-exa'IlinRUon, Captejn Pfarr 
stated that the section roster which vras given to him was made up by 
so~eone else, whom he did not name, and that it included only the names 
of II the men we had on :{onday the 8th11 • The name of accused was not on 
the roster. Captain Pfe.rr adl!litted, ho¥Tever, that he had not reported 
accused absent, that he did not lalow accused, and had no independent 
recollection of tdJn prior to F'ebru.<1ry 15. On that date a.ccused, for 
the first time, re.?orted to Captain Pfarr and said 11 I am now in your 
section from novr on11 • TherPafter accused was always present at foraa-
tio!ls of tre morning section (R. 14-17, Ex. B). · 

There was a shift or class in the 'l'ank ;.1aintenance Course, 
in the forenoon and another in the afternoon. In the afternoon class, 
each student was required to make out and turn in a questionnaire at 
the first sess:lon, the roster was made up from these questionnaires, 
and the students W"'re then '3eated in alphabetical order in the class
room. Tht:: name of accused Yrr:: not on this roster and he was not listed 
as present on :!!'ebrt:.ary 8, · 5' er 10. On cross-examination the class 
instructor adr.littcd that if a & tlldent had failed to make out a 
questionnaire on the first day, or .if the questioru1aire had in some 
way been lost or misplaced, it would not be possible to say definitely 
that such stndent was not present. The instructor stated however that 
every· day subsequent to the> first day the roll had been c~lled anct' 
if a stucient whose nar.ie Ylc>.S not on the roster hacl been pr~sent, that 
fact necessarily woPld have come to the e.ttention of the ir1structor 
(R. 17-J.9). 

There were, in all, eieht daily sessions of the mornine class. 
Accused wae· zraced for only the last two, one day of practical work e.nd 
one day of final examinations. He received a i;;rade of "around eighty" 

. -2-



(6.3) 

which wa~a pe.ssing .grade. A separate daily grade was not entered up 
every day for every student in the class. The official attendance 
records of the morning class were identified by the instructor, vnder 
whose direct supervisi9n they were compiled and kept., and were received 
in evidence (Exs. ·c, D). They show the.t accused was absent from the 
first six sessions, and contain an entry e.s to accused in the hand
writing of the instructor 11 reported 2-15-4311 • Each officer attending 
the mornL'1g class wa·s required to r.iake out a quest.ionnaire at the first 
session. No questionr~ire, dated Febr~ary 8, was turned in by accused 
so far as the class instructor knew, but accused had filled out one 
on February 15. It was possible for a questionnaire to become lost or 
rnisplE'.ced but the instructor cou!ci not recall that such a thine had 
ever happended. Accused hac. no pernifsion from competent authorityw"to 
be absent from his classes on the 8th, 9th or 10th of Februari.r (R. 19-28). 

When Second Lieutenant Hu:;:h Eollohan, a student offj_cer, went 
to the room of accused in officers' quarters at about 9:00 a.!!!., Febru
ary 10, accused said to him 1111011;', I am sick and I h~ve got .to go to 
schoo111 • Lieutenant !,iollohan then e.sked accused if he had not gone to 
school and the latter replied "No" but stated the.t he "was going"~ 
Lieu.tenant :.:ollohan visited the room of accused on two subsequent 
occasions that day, at noon and around 5iOO p.m. At noon he tried to 
arouse accused, who was on his bunk, but could not "eet him to cor.ie to". 
On the second occasion accused was lying on the floor partially covered 
by a quilt, the window was, open, he ·apparently was very cold, and 11was 
out11 (R. 7'."'8). 

A medical corps officer, Captain John M. Colernan, was called by 
accused at about 8:JO a.m., February 10. Accused was then in his room 
and apparently had been drinking although Captain- Coleman would not say 
that he was drunk. Accused talked rationally and was "very normal". His 
n~me was not entered on the sick book because Captain Coleman considered 
him able to "go over to the school area11 • There was a half-pint bottle 
of whiskey in the room at tha..t time. When, at the request· of Lieutenant 
Mollohan, Captain ColP-man returned to the room of accused at about 

.5:15 p.m., .on the same day, the whiskey bottle was empty and accused 
was on the floor, undressed,uncovered, unable to respond to questioning. 

· and, in the opi"lion of Ca9t.ain Coleman, under the influence of "alcohol"• 
As h,e did not know how long accused had lain on the floor, inadequa.te]y 
clothed and covered, Captain.Coleman ordered an ambulance and sent him 
to· the hospital (R. 8-11). 

'Another medical c~rps officer, 1:."ajor Philip S. Wagner, whose 
room was ~irect]y across the hall from that of accused, "early in the 
afternoon" of February 10, at the suggestion of the mess officer, had 
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gone to look at accused. i,;ajor Wagner tried to arouse accused but 
succeeded only in eliciting from hi'll some· unintellieible conrrient. He 
again saw accused "late in the afternoon" of the same day anc. the 
latter we.s then in a state of stupor on the floor. Accused was 
lifted up anr.i placed on his bed. ilth0ugh ~,ajor· \i'agner had not gone 
into the matter 11 too carefully", since he was.not medically respon
sible, he thought he S!:lelled alcohol on the breath of accused and, 
in his testimorv at the trial, expressed the opinion that accused was 
drunk (H. 6-7). 

At a9proximately 6:30 p.m., 1"ebrua!"'J 10, Eajor H. b .i3lernker,. 
a medical corps offj.cer e.nd officer of the day in the hospital, found 
accused on a litter on the floor in the receivine room totally un
conscious, in a state of shock, :,ulse rapj_d and face "slightly flushed 
or ashen rather". }'.'ajor Blemker examined accused anc'! diagnosed his 
condition as acute alcoholism. A laboratory test of blood ta.ken-from 
accused at 8:45 P•II!• (the delay was dl'.e to his having been kept in the 
receivine room for t:r,-eatment for shock) showed an alcoholic content of 
3.0 milligrams per cubic centimeter. According to the approved medical 
corps interpretation, that amount of alcohol in the blood of accused 
indicated that re was in a state of intoxication desienated ~s "drunk 
and disorderly".· .. 

Accused was released from the hospital on February 14. The 
final diaenosis was "alcoholism, acute, recovered" (R. 11-14). 

4. The defense offered no testimony. The accused elected to 
re~ain silent (R.· 28). 

5. Vlith reference to Specification 1 o,.' the Charge, it a9pears 
from the undisputed testimony that. wl1e!'l a !nedicel officer called on 
accused, in his room in officers quarters, at about 8:30 a.m., Febru
ary 10, accused apparently had been drinking bu·t was not drunk; that 
at noon, when a fello,.1 student officer entered the roow, accused was 
in bed, unconscious, and could not. be arousE>d; and that "late in the 
afternoon11 anothe!' medical corps officer found accused lyip._;: on the 
floor in a stupor, unable to res~onJ intellicibly to questions put to 
him, and, so the medical oi'ficer thought, drunk. About 5:00 p.m., ac
cused was found again on the floor, undressed, without adequate cover
ing, in a drunken coma and. was sent to the hos,:)ital. At approximately 
6:30 p.m,, he was examined e.t the hospital· receiving room by a thj_rd 
medical corps officer., the hos_:)it,al officer of the dB;}', vrho diagnosed 
his condition as acute alcoholism. Acc,.ised was then in a state of 
shock, his pulse was ra.9ici. and he W3.s still totally unconscious. A 

-4-



(65) 

laboratory test of blood ta.ken from him at 8:45 p.m., at least three 
and a half hours after he could have consuired any intoxicating liquor, 
showed an alcoholic content of J.O milligrams per cubic centimeter. The 
testimony of medical experts showed that the presence of that amount of 
alcohol in the blood of accused indicated that he was in a stage of. 
intoxication described as 11 drunk and disorderly". Accused was not re
leased from the.hospital until February 14 and the final diagnosis was 
"alcoholism; acute, recovered11 • Thus, it was conclusively established 
by the uncontroverted evidence that at the time and place alleged in 
Specification 1 of the Charge, accused was drunk in quarters in 
violation·of the 96th Article of War. 

Concerning Specification 2 of the Charge, the evidence shows 
that by special orders dated February 6, 1943, accused, an officer of 
the Demonstration Regiment, Armored Force School, Fort Knox, Kentucky,' 
was duly enrolled as a student in the Officers Tank Maintenance Course 
Ho. 78, commencing }l:onday, February 8, 1943. There was· a shift or class 
of the course which met in the forenoon and another which met in the 
afternoon. Accused could not have attended any classes from about noon 
on February 10,· V1hen he wa~ found in his room in an unconscious condi
tion, until his release from the hospital on February 14, following his 
recovery from acute alcoholism. On the next day, Monday, February 15, 
he reported for the first time, to the student section marcher.of the 
mornine; section and stated "I am in your section from now on". .He 
,'ffis not on the roste~ of that section on February 8, 9 or 10. However, 
it is not clear in what manner or by whom the roster was compiled and 
the section marcher had no independent recollection of accused. The 
forenoon class had eight sessions, and accused was graded on the basis 
of attendance at o~ly the last two of them. The attendance records of 
the.class, which·were received in evidence, show that he was absent 
from the first six sessions and did not report until February 15. Al-
though each student officer was required to turn in a questionnaire at 
the first meeting of the class, accused did not fill out a questionnaire 
until February 15. 

Accused was not present at the afternoon shift· or class of 
the Officers Tank 1Iaintenance Course on February 8, 9. OJ' 10 according 
to the testimony of. the class instructor. The name of accused was not 
on the class roster whj_ch was compiled from the questionnaires handed 
in by the students at the first session•.Accused may possibly have 

· attended the class without making out a questionnaire, or it may have . .' 
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been lost or nisplaced, it is true, but if that had happened, in all 
nrobability the fact that there was a student present whose name 
~as not on the roster would have come to the attention of the class 
instructor, as t..11.e st1.1dents were seatecl. in al9habetical order .and 
the roll was called at every session after the first one. Accused did 
not have perrrission to be absen-t from ruiy class of the course in which 
he was enrolled. 

The ev:Ldence shows that the accused was not present at the 
afternoon class of the course at any time, and that he'was not present 
at the morning class until }'ebruary 15, 194). The record shows beyond 
any reasonable doubt that accused absented himself without leave from 
his duties as a student in the Officers I Tank }·aintenance Course, for 
the period alleged in S~ecifica~ion 2 of the Charge. 

6. After he had testified that accused was not in the morning 
sectlon on 1''ebr1.1ary B, Captain Pfarr was subjected to a line of cross
examin.9.tion designed .to elicit the aornission that his testimocy was 
not based upon his own personal knowledge. The president of the court, 
who was also the law Member, asked defense cou.nsel what he was "driving 
atn. The latter re9lied that he wished to show, in view of the state 
of the records, that Captain Pfarr could not have ascertained from them 
that accused was absent, and. that, since Captain Pf.9.rr had not become 
acquainted with accused until February 15, he could have had no inde
pende!'lt recollection as to whether or not accused was absent on l<'ebruary 
8. The law renber then remarked: 

"The witness has made 2n absolute statement that the 
'man was not present on I.:ond.ay, the 8th of Febr1.1.9ry, and how 
he arrived at that conclusion is irmnaterial.11 

......,1.11.·n5>.. our theDefense counsel then asJ.:ea i1 tha • "ras " ,, the ... _ e- of' ·t..,e _ " • c t , 
law member answered that it was, and Captc1.:i.1:. Pfarr 1ras not cross-exami-ried 
further. 

. 1' anifestly,, the rulint: of the law ll'ember was erroneous. ,An 
important pur9ose of cross-examination is to br-ln3 to _light-!n'e" extent 
and character of the knowledge of a w-ltness o~·* facts concerning which he 
has testified. Such examination ma7 disclos·e that an unequivocal 

· statement is based upon heap;@.:'" ·or some other incompetent source of in
forrr:c>.tion. The cross-exaniination of a witness as to facts in issue or 
relevant to .the issue is a matter of rieht, not of discretion (3 Ylbarton's 
Criminal Evidence (11 Ed.) 2161). 
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Hovrever, the ruling of the law member was not made on e.ny 
question then before t,he court, as Captain Pfarr had answered the imme
diately precedinz question of defense counsel before the ruline was 
announced. lf the ruJinr; be regarded as having cut of'f further cross
exa"'li.nation, nevertheless, it dici not injuriously affect eny substantial 
rights of accuseci.. ln his cro5s-exar.tinatlon of Captain Pfarr defense 
counsel har:t cxivere(, fully the points which his statement to the law member 
indicateci he vri.shed to brj.ne out. Captain Pfarr hac.i admitted that he 
did not co;.ipile l;he roster from wh.i_ch the roll was cc.lled, that it had 
been r!lacle up by someone else not in his ·section, that he d:i.d not know ac
cused .?rior to February 15 and had no independent recollection of accused. 

7. 1'he accused j_s 30 years of age. 'l'he records of the Office of 
The Adjutant Gen0ral -show his service as follows: Enlisted service from 
Septe!'l.ber 17, 1940; ap90:inted te.':l.porary Second Lieutenant, Arr;ry of the 
United titates, from Officer Candidate School, anci. ~·ctive duty Jtme 13, 
1942. 

U. The court w~r; legally constituted. No errors injuriously af
fectir1g the st1'1sta.ntial rights of accused vrere committed during the trial. 
In the opinion of the Board of Reviev1 the record of trial is leeally suf
ficient to support the find.in0s of euilt;r and the sentence, and to war
rant confirmation of the sentenc,c. Dismissal is authoriz,ed. upon conviction 
of v"i.olation of Article of ilar 96. 

~ ~ 
~ -·~ 1>.... r:.-1~ Pv? L'''-""'~ ' ~ ~ Judge Advocate 
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1st Ind. 

War Department, J .A.G.O. JUN 1 2 1943 - To the Secretary of War. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Second Lieutenant James F. Kirkhart (0-1010581), Armored ·Force •. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legal)y sufficient to support the findings and sentence. 

Upon being enrolled as a student in Officers' Tank l.:aintenance 
Course No•. 78, Fort Knox, Kentucky, accused absented himself without 
leave from classes for the first three days, and on the third day was 
found drunk to unconsciousness in quarters at noon and age.in at,-about 
5:00 p.m., all in violation of the 96th Article of War. He was sent to 
the station hospital for treatment for acute alcoholism e.nd was not re
·leased for duty until four days later. An affidavit of the Registrar, 
Station Hospital, attached to the report of the investigating officer, 
among the papers acco!Ilpanying the record of trial, ~hows that on 
November 9, 1942, accused was admitted to the hospital suffering from 
acute alcoholism, was "cured" 1':ovember 12, and returned to duty November 
16. I recow.!:lend that the sentence be confirmed, but, in view of all the 
circumstances; that the forfeitures and confinement be remitted and that 
the sentence as modified be carried into execution. 

3. Inclosed herewith are the draft of a letter for your signature, 
trans.mitting the record to the President for his action, and a form of 
~ecutive action carrying that recornr.1endation into effect. 

?,yron c. Crruner, 
3 Incls. Major General, 

Incl. 1-Record of trial. The Judge Advocate General. 
Incl. 2-Drft.ltr. for sig. 

of Sec. of War. 
Incl • .3-Form of Executive 

action. 

(Sentence confirmed rut forfeitures and confinement remitted. 
G.C.M.O. 156, 23 Jul 1943) 
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3 0 JUN 1943 

U N I T E l> S T A T E S ) 37TH COAST ARTILLERY BRIGADE (AA) 
) 

v. ) Trial by G.C.M., convened at Sawtelle, 
) California, 23 1-rch 1943. Blankenship• 

Private SIDNEY C. ) Diahonorable discharge (suspended) and 
BLANKENSHIP (36046799), ) confinement for five (5) years. Ninth 
Battery A, 65th Coast ) Service Command. Rehabilitation Center. 
Artillery (AA), and . ) Giardin~t Dishonorable discharge and 
Private RAnDND H. ) . confinement for fifteen (15) years. 
GIARDINA (19050453), ) Disciplinary Barracks. 
Battery.F, 65th Coast ) 
Artillery (AA). ) 

REVlffi by the BOARD OF REVIEW 
LYON, HILL and ANDREViS, Judge A.dvocates. 

l. The Board of Review: he.a examined the record of trial in the 
oaae of the soldiers named above. Inasmuch as the dishonorable dis
charge was suspended in the cue of Blankenship, this review is con
cerned with Gie.J'\'!ina. only, and the word •accused" will refer to him. 

2. Accused was tried upon the following Cl:arges and Speoificatiom a 

CHARGE lJ Violation of the 58th Article of War., 

Specification 11 (Relates solely to Blankenship). 

Specification 21 In that Pvt Raymond II. Giardina, Btry F 65th 
C.A. (AA), Inglewood, Calif, did, at Inglewood, Calif on 
or a.bout Mil.r 10, 1943 desert the service of the United 
States, and did reJI¥Lin in desertion until he was appre
hended at Los Angeles, Calif on or about MiLr 11, 1943. 

CHARGE Ila Violation of the 93rd Article of War. 

Specification la In that Pvt Sidney C. Blankenship, Btry A 
65th C.A. (AA), Inglewood, Calif and Pvt Raymond II. 
Giardina, Btry F 65th C.A. (AA), Inglewood, Calif acting 
jointly and.in pursuance of a common intent, did, at 
Mines Field, Calif, on or about MiLr 9, 1943, feloniously 
take, steal, and carry away one (1) gun, aub-maohine, 
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Cal.45, 10. Thompson, 4/215504, valued at about one hundred 
and fifty seven dollars (~157.00), the property of the 
United States. 

Specifioation 2t In that Pvt Sidney C. Blankenship, Btry A 
65th C.A. (AA), Inglewood, Calif and Pvt Raymond H. 
Giardina, Btry F 65th C.A. (AA), Inglewood, Calif aoting 
jointly and in pursuanoe of a oommon intent, did, at 
Hawthorne, Calif, on or about Mar 10, 1943 by force and 
violence, and by putting her in fear, feloniously take, 
steal, and oarry away from the presence of l'u-s Btta Kish, 
the property of Mrs. Violet Clark, money in the value of 
thirteen dollars and seventy cents (~13.70). 

Acoused pleaded guilty to Charge II and Specifioation l thereof, and 
not guilty to the other ~pecifioations and Charge. He was found guilty 
of all the Charges and Specifioations. The record of trial states that 
evidence of one previous conviction was introduoed, but Prosecution's 
Exhibit G shows two previous convictions by special courts-martialt 
one for absence without leave in violation of Artiole of Viar 61, and 
one for escape from confinement in violation of Article of Yfar 69. 
Aooused was sentenced to dishonorable discharge, forfeiture of all pay 
and allowances due or to beoome due, and oonfincment at hard labor for 
fif'teen years. The reviewing authority approved the sentence, designated 
the United States Disciplinary Barracks, Fort Leavemvorth, Kansas, as 
the place of confinement, and forwarded the record of trial for aotion 
under Article of War 5~. 

3. Evidence. 

Accused absented himself without leave from his station on 
10 Mlrch 1943 and was confined by the civil authorities in Los Angeles, 
California, on 11 Y.arch 1943 (R.10-12; Pros. Ex. B). 

On 10 18.rch 1943.a .45 calibre Thompson submachine gun, serial 
No. 215504, assigned to Private Harry o. Benson, Battery F, 65th Coast 
Artillery, was missing from the plaoe where Benson kept it (R.11,35-37). 
A search of the area proved fruitless {R.11). Subsequently the gun was 
found concealed in a garage be.ck of an apartment occupied by Blankenship 
and his wife (R.40-42). The gun was identified by witnesses and admitted 
in evidence (R.11,13,36,42). 

Mrs. ~tta Kish testified that she was employed at "The Dinertt, 
a ce.fe in Hawthorne, California. Un the evening of 9 1hroh 1943, 

- 2 -



(?l) 

accused, whom witness identified, entered the cafe and asked witness for 
some change to be used in the cigarette machine (R.47,48,49). Accused 
wore civilian clothes (R.52). Witness opened the cash register and 
handed accused some nickels, whereupon accused demanded twice that she 
leave the ca.sh register open. Mrs. Kish turned to her husband, who was 
sitting some distance away, and asked himwha.t to do. He advised her 
not to open it and she followed his advice. Apparently she had closed 
it at some point in the proceedings. Accused then warned witness tna.t 
he would shoot her if she failed to open the register (R.48-49): Ac
cused produced a "gun". He held it in his pocket, but the barrel was 
out and apparently pointed at witness (R.48-52). Another man outside 
the door, evidently Blankenship, advised Mrs. Kiah's husband to stay 
where he was (R.49,51,52). Mrs. Kish then opened the cash register and 
started to hand accused some nickels. Accused reached into the register, 
removed the rest of the cash, and left (R.49). hirs. Kish testified that. 
11 sheu (evidently referring to the owner or another employee) checked the 
amount missing and found it to be ~13.70 (R.50). (Although this evidence 
was hearsay, its admission was harmless, sinoe robbery does not depend 
upon the value of the property taken.) 

Sergeant Joseph \Y. Kish, Company D, 733rd Military Police 
Battalion, husband of the witness, I,lrs. Kish, identified accused as the 
individual in question, and in substance corroborated his wife's testi
mony, although he said that from where he was sitting he did not see a 
weapon in the accused's hand. However, he did notice that accused's 
hand was in the right-hand pocket of his coat. After accused left the 
diner, witness heard a car pull away (R.56-58). 

David J. Long, a member of the Los Angeles, California., police 
force, arrested accused and Blankenship on the night of 9 1arch 1943 in 
Los Angeles. Both were attired in civilian clothes, and ha~ cap pistols 
possibly a foot long in their.possession (R.59-61). 

Second Lieutenant Robert J. Dehlun.d, 37th Brigade Coast Artillery, 
testified that as investigating officer of the brigade he talked with ac
cused. jie·first explained that accused had e. right to remain silent and 
that anything accused might uy could_ be used against him. He made no 
offers, promises, or inducements, and accused's statements were voluntary 
(R.14,15). Accused told witness that before goine; 11AYiOL11 he changed into 
civilian clothes. He confessed that by agreement with Blankenship he 
entered one of the barracks on the night of 9 ~rch 1943 and took a .45 
calibre submachine gun (R.16,17,25). He and Blankenship spent the night 
at the latter's home. On 10 March 1943 they bought two cap pistols. 
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Accused confessed to the holdup in the diner on the evening of 10 
M:i.rch 1943 (R.16-19). He said that durinG the holdup he kept the 
cap pistol in his pocket with the butt showing (R.34). After the 
robbery accused and Blankenship went to Blankenship's home and next 
day they went to Los Angeles, where they were apprehended (R.17). 
Accused told witness that he and Blankenship planned to.leave 
California and go into business in Minn.ea.polis, :unnesota (R.18,27). 
On cross-examination witness testified that accused did not say 
directly that he intended to desert the service (R.28). 

Accused also made a statement to Second Lieutenant Dudley 
u. Yoedicke, 65th Coast Artillery, having first been warned that he 
had a right to remain silent and that anything-he might say could be 
used against him (R.38,44). Lieutenant Yoedicke testified that he 
told accused that a.s a member of the Army he should tell the truth 
(R.45). Witness made no offers, inducements, or promises, and ac-
cused's statement was voluntary (R.38,39). At first accused was 
evasive, but after ~~tness remarked that 1Jrs. Blankenship had told 
witness the story, accused confessed (R.45). He admitted taking the 
submachine gun from the battery area and concealing it in the garage 
adjacent to the Blankenship apartment, where, a.s noted, it was found 
(R.39-41)•. The balance of the statement was in substance a repetition 
of his statement to Lieutenant De1fund (R.39,40,46). Following his oral 
statement to Lieutenant Yoedicke, accused dictated and signed a written 
statel!lflnt, which was admitted in evidence and which contained substantially 
the same recital of facts (R.43; Pros. Bx. D). In the written statement 
accused also mentionod being "picked up" by the police in Los Angeles 
on the day after the robbery.. · 

Lieutenant Ycedicke testifie·d that accused's military clothing 
was at the Blankenship apartment (R.41). 

Accused deo+ined to testify or make an unsworn statement. 

4. With reference to Specification 2, Charge I, tho evidence proves 
that accused was absent without leave for approximately a day, that he 
was apprehended in Los Angeles, that he was wearing civilian clothes, 
and that he and Blankenship intended to go to llinneapolis to engage in 
business. This evidence is sufficient to sustain the court's finding 
of guilty of desertion. 

Aa noted, accused pleaded guilty to Specification 1, Charge II, 
and no discussion of the prosecution's evidence is necessary. 
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Specification 2, Charge II, was so clearly proved as to render 
discussion superfluous. Although there was no evidence of ownership, 
it is obvious that the money belonged to the owner of the restaurant, and 
a failure to prove who that owner was does not invalidate the conviction. 
The gist of robbery is the taking by force and violence, or by putting 
in fear, of property not belonging to accused. Those vital elements 
were proved. That the pistol was not real is immaterial, since the 
victim did not know this and was put in fear. 

The testimony reveals some discrepancy in dates, but this 
defect is not fatal. 

5. The Charge Sheet shows that accused is 22 years of age and 
enlisted on November 8, 1940. 

6. The court was legally constituted and had jurisdiction of the 
person and subject matter. No errors injuriously affeoti?l[; the substllll
tial rights of accused were coni-nitted during the trial. The Board of 
Review is of the opinion that the record of trial is legally sufficient 
to ~upport the findings and sentence. 

Judge Advocate. 

Judge Advocate. 

Judge Advocate. 

• 
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UNITED STATES ) THIRD SERVICE CO.MMAND 
) ARMY SERVICE FORCES 

v. ) 
) ~it.l by G.C.M., convened a.t 

Second Lieutenant ARTHUR ) F..d.gewood A.rsena.l, :haryland, 20 
B. liilu.ER (0-91029'1), ) April 1943. Dismisse.l.. 
Anrw Exchange Service. ) 

OPINION of the BOARD OF REVIDJ 
LYON, HILL and ANDREWS, Judge .Advocates. 

1. The record of trial in the case of the officer named above has 
been examined by the Board of Review and the Board submits this, its 
opinion, to The Judge Advocate General. 

2. Accused was tried upon the following Charge and Specifioationa 

CHARGEa Violation of the 93rd Article of War. 

Specification& In that 2d Lt. Arthur B. 1.!iller, AES, Edgewood 
Arsenal, did, at F.dgawood Arsenal, lil.., on or a.bout .April 
9, 1943, feloniously take, steal and oa.rry a.way fi.t'ty-six 
(56 lbs.) pounds of beef of th~ value of approximately 
thirteen dollars and forty-four cents (~13.44); ten and 
a half pounds (lOi lbs.) of cooked ham of tho value of 
approximately five dollars and twenty-five cents (~5.25); 
and thirty-two pounds {32 lbs.) of butter of the value 
of approximately fi~een dollars and sixty-eight cents 
(~15.68 )J the property of the Officers' Uess, Edgewood 
Arsenal, Mi. 

He _pleaded guilty to and was found guilty of the Charge and Speoitioe.tio:c.. 
Jio evidence of previous convictions was introduced. He was sentenced to 
be dismissed the service. The reviewing authority approved the sentence 
and forwarded the record of trial for action under the provisions of 
Article of War 48. 

http:liilu.ER
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3. The prosecution introduced no evidence. Aooused testified, 
admitting that he had taken the property as alleged (R.11). He 
testified that he was 39 years old, married, and ha.done son. For 
18 years he managed an S.S. Kresge Company Store and for one year he 
was supervisor over 28 stores for Butler Brothers Company. For the 
ten years preceding his entrance into the Army his salary was ~5200 
a year, but during the year with Butler Brothers Company he mo.de more 
by reason of bonuses. He never had e:n.y trouble with his employers and 
lef't his position voluntarily through a desire to aid the war effort. 
He knew that his entrance into the Army involved financial sacrifice 
(R.5). When he entered the Arm:, his· son was two weeks old. In the 
Arrrw he became Assistant Exchange Officer, in which capacity he super
vised the aoda fountain, restaurant, and Branches No. 1, 2, and 3 of 
the Post Exchange. The soda fountain had lost ~1300 at the time ac
cused assumed supervision over it, and during the first month of his 
supervision it showed a profit of ~00 or ~300. On 9 April 1943, 
accused and I.~. Charles Minton, manager of the exchange II sanded and 
oiled the floor at Branch No. 2. Accused did most of the sanding 
hi.m3elf11 operating a aandin~machine weighing 175 to 200 pounds. 
The machine did not function properly, which added to the ardor of 
the labor (R.6,7). The job was completed about 4130 P.M., and accused 
was quite tired. He and Minton had a sandwich and a beer and played the 
pinball machine. They were joined by 8 .Philip", in charge of the soda 
fountain Uilder the supervision of accused, and a Sergeant looore, ap
parently a 1Dess sergeant at the Officers' ~ss (R. 7,8 11 11). Aocused 
had.no previous relations with ~ore (R.11). They played the machine 
until 7130 or 7&45 P.M., during which time accused drank five or six 
beers and a oouple of whiskey drinks (R.7). Out of a clear sky and 
without previous planning, Moore suggested taking some food from the 
mess (R.7, 911 10). Accordingly, they drove to and entered the officers' 
mess hall (R.7,9). There were no lights on and Moore lighted matches 
to enable them to see (R.9). Moore opened the refrigerator and accused 
removed a 56-pound piece of beef and put it in Philip's car (R.8-10). 
At the time, accused "didn't have • • • in mind" to whom the meat be
longed (R.10). At Moore's suggestion the group.then went to another 
mess building. apparently close by, where.Moore opened the refrigerator 
and aocuaed took 32 pounds of butter and a ha.mweighing eight to ten 
pounds. and placed them in his oar (R.8,10). Accused next transferred 
the meat from Philip •s car to his own. The party did not enter the 
mesa hall in a stealthy manner and acouaed's oar was parked under the 
_lights (R.8 ). Accused knew that he was entering a me~s hall, but he 
had no particular intentions about what to do with the food and was 
11 in e. carefree mood without a:rry regard aa to what trouble" might re
sult (R.10). Hie had access to e.11 the food in his own exchange (R.10). 
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Subaequently accused took his oar, picked up Mr. and. Mrs. ld.nton and a 
bartender outside the post theater, and. drove them through the gate out-
side the post. The guard permitted them to pass. The meat was in the 
back of the car next to the bartend.er. Yr. and. Mrs. Minton and. the bar
tender left the oar at a diner, and accused drove toward Baltimore. 
Accused was not worried. He was not thinking that he had committed a 
crime. otherwise he did not believe that he would have taken the people 
in the oar (R.8). On the way to Baltimore a.ooused ran into iµiother ca.r 
(R.9). · He felt that he was under the intluenoe of liquor at the time (R.10). 

Mr. Minton testified that a.a manager of Post Exchange No. 2 
he bad known accused for eight or t.en weeks• had never experienced any 
difficulty with him. and had never known him to be dishonest (R.11,12). 
He corroborated the testimony of accused with reference to the sanding 
of the floor (R.12,13). He remained with accused until about 6130 P.M., 
e.nd accused picked him up about 9&30 P.M. at the post theater and drove 
him to the Campus Diner. When he picked up witness, accused appeared 
to lal.ow ·what he was doing and talked ulike always 11 (R.13). 

First Lieutenant Harold P. Whitenight, Ordnance Department, 
Edgewood Arsenal, Ordnance .Aasembl~ Plant, testified that he had known 
accused for about eight montha, during three of which they were room
mates. Accused was sincere. and witness never knew him to be dishonest 
(R.14). 

4. The pleas of guilty and the evidence leave no doubt of accused's 
guilt. The intimations of slight intoxication and failure to fully com
prehend the seriousness of his actions do not exculpate him. 

5. War Department records show that accused is 39 years of age and 
a high school .graduate. Ha was appointed a second. lieutenant, Arrrry of 
the United States; on 26 June 1942 and entered upon active duty on 4 July 
1942. 

6. The court was legally constituted and had jurisdiction of the 
person and the subject matter. No errors injurioualy affecting the sub
stantial rights of accused were oo:mmitted durine the trial. In the opinion 
of the Board of Review the record is legally sufficient to support the 
findings of guilty and the sentence,· and to warrant contirma.tion thereof. 
Dismissal is authorized. 

/. 

/ 
.. ,.........-. (. · · ~ , Judge Advocate. ----,-----~--r-

Judge Advocate. 

Judge Advocate. 
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1st Ind. 

War Department, J.A.G.O., 1 - JUL 1943 - '.ro the Seoretary of Uar. 

1. Herewith transmitted for the action of the President are the 
reoord or trial and the opinion or the Board of Review in the case of 
Seoond Lieutenant Arthur B. Miller (0-910297), Army Exo:h.a.nge Service. 

2. I ooncur in the opinion or the Boa.rd of Review that the record 
of trial is legally suffioient to support the findings and sentenoe and 
to warrant confirmation thereof. I reconunend that th,, sentenoe be oonp 
firmed and carried into exeoution. 

3. Consideration has been given to a letter written by. the aooused 
requesting olemency addressed to the President of the United States. 

4. Inolosed are a draft of a letter for your signature, trans
mitting the reoord to the President for his action, and a form of Exe
cutive aotion designed to carry into effect the reoommendation herein-
above made, should suoh action meet with approval. · 

~~-~ 
~on c. Cramer, 
lhjor General, 

4 Inols. The Judge Advocate General. 
Inol.l-Record of trial. 
Inol.2-Draft of let. for 

sig. Sec~ of War. 
Inol.3-Form of action. 
Incl.4-Let. of accused 

to Pres., 28 Apr 1943. 

(Sentence confirmed. G.C.M.O. 184, 4 Aug 1943) 
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UN IT ED S.T ATES ) THIBD INFAifi'RY DIVISION 
) 

v. ) Trial by G.C.M., convened at 
) Headquarters, Third Infantry

Staff Sereeant OOIUEL ) Division, APO #3, December 10 
PAN:C."TTIERE ( 6710425), ) and 11, 1942. Dishonorable 
Company E, 15th Infantry. ) discharge and confinement for 

) life. Pmitentiary. 

Rli.'VIEW' by. the BOARD OF REr.ili\1 
ROUNDS, LYON and FREDERICK, Judge Advocates. 

1. The Boa.rd of Review has ex.a.mined the record of trial in the 
case of the soldier named above. 

2. The accused was tried upon the following Charee and Specifi
cation. 

CHARGE: Violation of the 92nd Article of War. 

Specification: In that Staff Sergeant SAMUEL PA.~ETTIIBE, 
Company "E", 15th Infantry, did, at Boulhaut, French 
Morocco on or about Z) November 1942, with malice 
aforethought,willfully, deliberately, feloniously, 
unlawfully, and with premedit~tion, kill one Private 
ANLOZO I. PICKETT, Co:lpcllly "F", 15th Infantry, a 
h~ being, by shooting him vrith a .45 caliber 

. Thompsqn Sub~tda.chine Gun. 

The accused pleaded not gnilty to, and ms found guilty of, the Charge 
and Specification. No evidence of previou::l convictions was introduced. 
All members of the court present concurring, he was sentenced to be 
dishonorably discharged the service, to forfeit all pay and allowances 
due or to become due, and to be confined at hard labor for the term 
of his natural life. The reviewing authority approved the sentence, 
designated the United States Penitentiary, Lewtsburg, Pennsylvania, 
as the place of con;inement, and f orwa.rded the record of trial for 
action under Article of Yfa.r 50-}. 

3. The evi,dence for the prosecution is substantially as follows: 

Effective 1630 (4130 p.m.) November 28, to 1630 (4:30 p.m.) 
November 29, 1942, Company E, 15th Infantry, was detailed as the regi
mental guard for the Boulhaut Camp and the military police detail in 
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the City of Boulhaut, French Morocco, North Africa. Fir~t Lieutenant 
Clayton C. Craig of E.: Company was the officer of the day- and Second 
Lieutenant Emil J. Path, also of E Company, was the officer in charge 
of the military police detail. The accused, a sergeant of the 2nd 
platoon, E Company, was detailed as sergeant of the guard of the 
military police detail in the City of Boulhaut (R. 8, 9, l?). About 
noon of Novenber 29, 1942, Lieutenant Craig visited the post of the 
accused, who at that time was en duty at the hotel in Boulhaut. He 
noticed that the accused had had a drmk--and on returning to camp 
mentioned it to Captain ml s. Bitar, Company Co:rm:n:mder of E Company. 
Captain Bitar told the lieutenant to have accused relieved. Accused 
was not relieved because he was drunk or disorderly--but for his own 
protection, "***he being oo.e of our best platoon sergeants, and we 
didn I t want him to get :in any trouble * * *". (R. 10, 13-15). Accord
ingly, about 1245 Lieutenant Craig sent Sergeants Rhinehart and Ms.dden 
to notify the accused that he had been relieved from the guard and to 
return to camp. The accused returned to camp with Sergeant Stanley- E; 
:iiilcGinnis who was aloo on military police duty in Boulhaut. Upcn 
arrival at camp about 1330 Sergeant McGinnis reported to Lieutenant 
Craig, who then ordered the sergeant to notify accused that he had been 
reli~ved and that he was to remain in camp and clean his equipment. 
This order was corrununicated to the accused. Notwithstanding the order, 
accused returned to Boulhaut with Sergeants McGinnis and Llndsay. 
When accused got in the car Sergeant McGinnis again warned him that he 
had been relieved, but accused persisted in returning to Boulhaut (R. 
14, 22-25). About J o'clock p.m. Lieutenant Path learned that accused 
had been relieved of the guard and replaced by Sergeant McGinnis (R. 17, 

. 20). 

en the ai'ternoon of November 29, 1942, First Lieutenant Daniel 
w. Pratt, Company K, 15th Infantry.11 went to the hotel in Boulhaut to 
take a shower bath. After his bath he walked dom stairs and sat down. 
About 5 o'clock the accused came in dressed as a member of the guard, 
carrying a sub-machine gun, and began giving instructions to the men 
to guard the building. Lieutenant Pratt was about ten feet from accused. 
Accused told the guard to keep the doors closed and keep out all civil
ians. 11He talked very rapidly, not very coherently". In the opinion 
of Lieutenant Pratt the accused was "slightly intoxicated" and did 
not have control of his senses -

"Because he nade motions with his hands and, during the time 
he was giving the instructions to the guard, a civilian came 
to the door and the Sergeant (accused) eased him out and said, 
•that's the way to do it'. He repeated the instructions 
several times to the guards and that was one of the things . 
that lead me to believe that he wasn't in complete control 
of his senses. *** After speaking to the sentries on their 
duties, the Sergeant (accused) entered the cafe through the . 
side door. I·didn't see him again until later. I sat there 
for seven at" eight minutes and then heard a sort of explo
sion. I couldn't distinguish the report - it was muffled. 
Well, three or four minutes later, two members of the guard 
came in and asked for a medical man * * * and * * * said a 
man had been shot and * * * said he was in the back of the 
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cafe1 ' (R. 76, 77). 

Lieutenant Pratt followed the guard, and found a man lying 
face do-wn in the dirt. The accused was standing beside him with his 
"tommy-gun" under his arm. it.. few members of the guard and one or 
two other soldiers stood near the entrance to the cafe. The injured 
soldier was identified as Private Alonzo I. Pickett, Company F, 15th 
Infantry. Lieutenant Pratt asked the accused what had happened. 
His reply was that "the nan 11 hid tried to take his gun away frora 
him and that he had shot him in the shoulder. The lieutenant tried 
to administer first aid but upc:n discovering three bullet holes in 
his back and seeing thlt the injured soldier was bleeding from the 
mouth it was realized that _first aid was of no avail. A large crowd 
quickly gathered. All of them were "more or less :inebriated" (R. 80). 

The accused was disarmed, but did not willingly surrender 
his weapon {R. 78). Lieutenant Path, Officer of the Guard, arrived 
as tne deceased was being carried out on a stretcher. He saw the 
accused, Lieutenant Pratt, and some soldiers from F Company. The 
accused was armed with a .• 45 caliber Thompson sub-machine gun, but 
was disarmed by Lieutenant Path and turned over to the new officer 

' of.the day (R. 19). 

Private First Class Harvey L. Champlin, 3rd Medical Battalion, 
attached to Company G, 15th Infantry, while standing on the outside 
of the hotel beard four or five shots from the inside of the hotel. 
Responding to a call he entered the building and saw the accused with 
a tommy-gun standing about ten feet from Private Pickett ..;, who was 
lying on the noor face dcnm. Champlin saw that the injured soldier 
was "pretty near dead". Upon examination he found what appeared to 
be five bullet wounds, one in the shoulder, three in the back, ani 
what appeared to be one in the throat. The soldier died within twenty 
minutes. The body was taken to the French hospital in Boulhaut {R. 
58-62), where an examination was made by Claude Bernard, Chief. Doctor 
of the Chantier de 'Jeunesse, Boulhaut, French Morroco. It was the 
opinion~of Dr. Bernard that .the death o:t Private Pickett was caused 
by 11a bullet discharged from a firearm". Ne complete examination or 
autopsy was nadeJ however, Dr. Bernard identified his certificate of 
death, which was introduced in evidence and is attached to the record 
of trial as Exhibit I (R. 56-58). · 

Private Thonas J. Munos, Company F, 15th Infantry, testified 
that about 2 o'clock on the afternoon of November 29, he and Private 
Leal went to a hotel 1n Boulhaut known as the "Hostellerie du Panier", 
for the purpose of buying sane wine, but saw the accused standing at 
the door so they left and went up town for awhile and then ca.me back. 
Leal went in. A little later Munos went in and joined Leal llho was 
in'the back .eating a sandvdch. Then Pickett {the deceased) and some 
others from F Company cam,e in to buy some wine. Pickett came into the 
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room .from the warehouse and was standing a little ways .from the 
-warehouse door. The accused entered the room from the front and 
ordered Pickett and the other members of F Company out of the place. 
Pickett questioned the accused as to his authority saying "who are 
you to order us out" and the accused "butt-stroked" Pickett on the 
helmet - "* * * and we all scattered, most of us going to the left 
and Pickett to the right-away from Panettiere and Sergeant Panettiere 
(accused) took his gun and fired a burst at Pickett and he fell on 
his face -:i- * *" (R. 29). Pickett was staggered by the "butt-stroke". 
Deceased was approxi:rmtely ten feet from accused and had his back to 
accused when the shots were fired. Munos was about six feet from 
accused when deceased was ''butt-stroked" and could hear everything 
going on. Prior to the shooting Pickett had not created any distur
bance or disorder. He did not strike accused or attempt to take the 
tommy-gun .from accused, nor did he draw any weapon or threaten accused 
in any :rmnner (R. 28-34). On cross-examination the witness, at the 
request of the defense counsel, used a Thompson sub-nachine gun and 
illustrated the manner in which accused butt-stroked and shot the 
deceased (R. 34, 35). 

Private Arthur V. Iarkin, Company F, 15th Infantry, stated 
that he, Privates Hanmer and Pickett were together in Boulhaut about 
11 o'clock a.m., November z;J, 1942. They ran across a French friend 
of Pickett's who invited them to his ranch for dinner. Wine was 
served with the dinner and after eating they sat around and talked 
until about 3:50 in the afternoon and then returned to Boulhaut. -

"* * * to this hotel where this French."'Jla.n -was supposed to 
get us so::ne drink. We were out around the back d.oor of the 
warehouse***• Panettiere (accused) came up and ordered 
us away from there and we started to go and Leal hollered at 
him that we were his buddies and Panettiere told us to go 
inside * * ~·. We went en inside and· started talking and 
kidding Leal and a couple of more of the boys there and we 
had quite a time, and pretty soon Panettiere came in through 
the building and came out and told us to get out again and 
we all started going and he pulled his gun off his shoulder 
and either unlocked his piece or put it .m 1autonatic' and 
Pickett stepped up to him and said, 'wait a minute, Sergeant', 
and he gave him a butt-stroke and knocked him down and he 
started out the door and then Panettiere shot him*** he 
fired a burst * * *• .Around four or five". (Underscoring · 
supplied.) 

Pickett did not draw any weapon, did not threaten accused, did not 
strike accused and did not attempt to take the piece away .from accused. 
At the time of the shooting, Pickett had started out and was going 
away from accused (R. 36-38). 
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Privates First CJ.ass Douglas R. Hanmer (R. 43-46)., 'I'al.'!ladge 
M. King (R. 51-53) and Louis Sauceda (R. 64-66) all of Company F, 
15th Infantry, were eyewitnesses to the shooting. Their testimony 
is substantially the same as the testimony of Munos and Ia.rkin, except 
that Sauceda also stated that, while at dinner with the Frenchm'ln,. 
Pickett showed him a .38 caliber loaded pistol which he was carrying 
underneath his shirt and field jacket. The gun could not be seen from 
the outside. Sauceda also stated that the party of seven drank four 
quarts of wine at the Frenchm1n's house (R. 67). 

Captain Bitar, when recalled as a wi.tness for the prosecution, 
stated that prior to November 2$, 1942, he had personally informed his 
platoon leaders of orders against taking arms :into a town or when al 

pass and that they would see to it that weapons were not carr'ied (R. · 
83). 

· 4. For the defense, Sergeant Elmer H. Lindley., Compal'lY' E, 15th 
Infantry., testified that he 118.s al military police duty 1n Boulhaut en 
November 29., 1942. He stopped by the hotel :in the a.t'ternocn around 2 
or J o'clock. The accused was on duty there and was having a littJ.e 
trouble with the fellows at the bar. He saw the accused and McGinnis 
together that morning just before dinner. He did not hear MeG1nnis 
give ace.used any orders., but did hear McGinnis tell accused that 
Lieutenant Craig wanted him (accused) to come back to camp., and remain 
there. The accused replied that he did not want to and McGinnis aaid 
ii' he did.not want to., he didn't have to stay (R. 84, 85). 

Captain Bitar., the accused's company collllMnder, stated that 
he had known the accused since March, 1942. 

''When I came to E Company, Panettiere was a privata * * *• 
In May, I believe, he was made sergeant b;y m:, own recolll!llen
dation. He is., in my opinion, one of tlie best qualified 
soldiers 1n E,Company". 

Captain Bitar had observed the accused in battle in French Morocco, 
concerning which he stated, 

"Naturally, being a platoon sergeant in rrrJ' Company, I did 
observe him in battla. I can sincerely say he fa.r IJO:lQlled 
any of m1 other NCO• s in battle. I saw him pick a aniper 
out of a tree th3.t no one elaa could locate·. In th• field 
his plato~1, under hia platoon leader• s generalahip, was 
actually far above the others. Vihen called upon to do 

, something, his platoon was 'better than the others"• 

en cross-examination Captain Bitar, with the c a111nt ot the d1.t'en11 
counsel, stated that accused had recently informed him th&t he 1\'&1 
one• tried by- sumraar;r or special court for striking & private. 
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Captain Bitar stated that he understood accused had been a ranking 
nonconnnissioned officer in the "Isl.ands" and 

"took a voluntary bust to come to the United States. That 
is why he was a private in E Company. In my opinion, he 
is the best soldier I have :in my Company". 

In response to a question by the court if the drinking of accused had 
come to his attention, Captain Bitar stated that accused never drank 
much in his company. He had a delinquency report on him at Camp 
Pickett but at that time accused v.ras not on duty (R. 88-92). 

The accused testified that on November 28, 1942, he was de-
• tailed as the senior noncommissioned officer with five other sergeants 

for military police duty in Boulhaut. Accused went on guard at 4: 30 
p.m., November 28, and renained on guard until 4:30 p.m. of November 
29, 1942. His duties consisted of patroling the town, keeping all. 
troops out of the Arabian district, seeing that everybody was in 
proper uniform and that no one was under arms. 

Sunday morning (November 29) about 10 o'clock, he and :.·cGinnis · 
ran into Sergeant Rhinehart. Rhinehart told accused that Lieutenant. 
Craig, the Officer of the Day, wanted to see accused at the camp. 
Accused went to camp with I.icGinnis but could not find Lieutenant Crai[, 
so he told McGinnis to find the lieutenant and see Vlhat he wanted. 
In the meantime accused talked with tl-iP. :.'irst serceant about the parade 
the next morning. McGinnis ~eturned and said that Lieutenant Craie 

"* * * didn't want us - just wanted me to stay in camp. He 
said I didn't have to go back to tovm but stay in camp and 
clean my equipment for the parade. I told him, 1 If I am 
not relieved, I might as. well go back and get my raincoat', 
and McGinnis and I got back :in the jeep witJ.i Sergeant 
Price and went back to town" (R. 93, 94) •. 

After returning to Boulhaut accused went to the hotel. ~he bartender 
told him there was a ms.n 

"out in the kitchen bothering the cook and I went out and 
found this nan (Pickett) over there and asked him what he 
was doing, and he said ••• He called me a chicken-shit 
son of a bitch and said he would show me. I told him to 
stop bothering the cook and to leave him alone * * -l(-" (R. 
94). . • 

A.ccused then left and after mak:ing a report at the station and pa.trol
ing the Arabian section, came back to the hotel. This time the bar
tender told accused he was not going to serve any more drinks because 

- 6 -



(85) 

there were too many soldiers present. After trying to push some of 
the men away from the bar, the bartender again told accused someone 
was "fooling around" with the cook -

"* * * I went back and told him to get his ass out of there 
and he said, 1wha.t the fuck do you care•, and came up to 
me. I pushed the man and I kind of lost rrry step and shoved 
him with both hands and, with his right hand, he was reach-. 
ing for his waist. 1Then I pushed the man with my hands, 
my gun slipped off rrry shoulder and I ma.de a grab at it to 
keep it from falling and it went off and I saw him lying 
there and told one of the soldiers .there to get Major Bambace 
and Major Bambace wasn't there and Lieut. Pratt came out and 
Lieut. Fath came out, and asked me what had happened. I 
told him I had shot this man and he took my gun and turned 
me over to the new officer of the day" (R. 94, 95) • 

Accused stated that he did not give up his gun willingly, that 
a sergeant had tried to disarm him, but that he was still a member of 
the guard, and refused to surrender his piece. However, v,hen Lieutenant 
Path asked for the gun he gave it to him. He denied that McGinnis had 
told him on the return from camp that he had been relieved from the 
guard or that he was told to go back to camp and stay there. It was 
pretty close to 2 o'clock when accused first spoke to Fickett about 
bothering the cook. Accused did not remember seeing Munos and Sauceda 
at the cafe, but most of the mEn there were from F Company. He had 
had trouble with them the night before. Most of them were drunk and 
"hollt1r:ing". Accused had seen Pickett in the next canpany but did not 
know him. He had no reason for shooting Fickett. When asked if 
deceased offered to do him any bodily harm, ·accused replied: 

"He stepped up and was comini; to-ward me and I shoved him 
away***• I shoved him pretty hard and he bent over and 
reached for hd.s waist". 

Accused did not th:!nk his gun was on safety because it went 
off. He admitted that he was negligent in not having the gun on 
safety. A burst of four shots was fired, after 1'hich he told a ser
geant to go for the major, and knelt dol'l?l and tried to help the injured 
soldier with some first aid pills. Accused had not had much training 
with that type of weapon, but had used it in battle. • Accused was 
positive that he didn't "fly off the handle and deliberately shoot" 
the deceased, because the deceased came at him and called him "such 
names" (R. 95-99). 

en cross-examination the accused denied telling Lieutenant 
Pratt that he had shot the deceased because the deceased attempted 
to take his gun•• He was asked ,to demonstrate how the shooting occurred 
and saids · 
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ttr'{ell, I had one of them leather slings en it and it 
wasn't as long as this one. When I pushed the man, the 
gun fell off on to my elbow and I grabbed it like this 
(demonstrating) and it went off when I got my hand on the 
trigger guard. r,(y fingers must have got inside the trig
ger guard 11 • 

He stated that the gun was in an "upside down" position when it went 
off and that 'When he heard the noise of the shots he dropped the gun. 
He denied hitt:ing or butt-stroking the deceased. The only alcoholic 
drink 'Which accused h9.d dur1ng the day was a small bottle of wine 
with his meal (R. 95-103). 

At the request of the court Private King, a witness for the 
prosecution was recalled and testified that he was within four feet 
of the accused at the time of the shooting. He stated that accused 
did not push or shove Pickett. He def:initely saw accused take the 
rifle from his shoulder. -

"He took it off his right shoulder and I ms standing at his . 
side and he took it off of safety or put it en •automatic' - · ' 
I don't lmow which. Anyway, it clicked. Then he butt
stroked him en the left side of the helmet. I could see him 
give him the butt-stroke over his left shoulder. Pickett 
was facing him and Pickett ducked his head and he caught him 
on the left hand side of the head - more toward the front". 

King stated th9.t he was with the deceased at the Frenchnan's ranch and 
from 12 to 3130 or 4130 o'clock the party drank four quarts of wine 
(R. 103-105). . . 

Private ~irst Class Sauceda, recalled by the court, stated 
that he did not see accused remove the gun from his shoulder. He did 
not see him remove the safety. "He came in and went like this" -
(demonstrating butt-stroke). However, he did see accused butt-stroke 
the deceased (R. 105, 106). · 

Private First Class Champlin was recalled by the court and 
stated that he saw four bullet holes in the body oi' the deceased -
two :ln his shoulder (left, rear) and two in his back (center). There 
was a mark on his throat but he could not tell whether it was a bullet 
nark. 1Tuen Champlin first saw deceased he was lying face down. His 
right hand was underneath his chest. Vfaen he was turned over, there 
was nothing in his hand. After taking his body to the hospital., it 
was discovered on unbuttoning his field jacket and shirt that he had 
a pistol inside his shirt ~R. 106-108). 

· 5. The 1mdisputed evidence shows that Private Alonzo I. Pickett, 
Company F, 15th Infantry, came to his death on November 29, 1942, as 
the direct result of gunshot wounds from a .45 calibez: Thompson sub
machine gun in the hands of the accused. The shootillg occurred between 
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4s30 and 5 o'clock en the afternoon of Noveni:ler 29, 1942, at the 
Hostellerie du Panier in the town of Baulhaut, French Morrocco. 
Four bullet· holes were found in the body of deceased - two in his 
shoulder (left, rear) and two :in the center of his back. Death was 
almost, :instantaneous. The accused had been detailed as sergeant of 
the guard of the military police detail :in the City of Boulhaut for 
the period from 1630 November 28 to 1630 November 29, 1942. About 
nocn of Novenber 29, Lieutenant Craig, Regimental Officer of the Day, 
saw the accused at the hotel and noticed that accused had been· drink
ing. Returning to camp he reported the natter to Captain Bitar, the 
comp:rny commander. It was then decided to relieve the accused as a 
member of the guard - not because he was drunk or disorderly, but 
for his own protection. Although the accused testified that he was 
never relieved from the guard, the evidence very clearly shows that 
he was notified to return to camp and report to Lieutenant Craig; 
that he returned to camp with Sergeant McGinnis, and that about 1330 
while in camp, he was notified by Sergeant McGinnis that Lieutenant 
Craig had relieved him from the guard - and had ordered him to remain 
in ca.mp and clea.n his equipment. In disregard of this order and in 
the face of a second warning by Sergeant McGinnis, :the accused returned 
to Boulhaut with Sergeant McGinnis and apparently assumed to exercise 
the duties of the office from which he ha.d been relieved. About 5 
p.m., Lieutenant Pratt of K Company, 15th Infantry, saw the accused 
enter the hotel in Boulhaut, dressed as a member of the guard, carry
ing a sub-machine gun. The accused immediately began giving instruc
tions. 11He talked very rapidly and not very coherently". In the 
opinion of Lieutenant Pratt, the accused was "slightly intoxicated" 
and because of his manner in repeating instructions to the guards, the 
lieutenant thought he was not in complete control of his senses. 
Aft,er speaking to the sentries as to their duties, the accused entered 
the cafe through the side door - and in a few minutes Lieutenant Pratt 
heard a muffled explosion. Lieutenant Pratt followed two members of . 
the guard .to the back of the cafe and found the deceased lying face 
down in the dirt - groaning. The accused was standing beside him with 
his tommy-gim under his arm. '"11en Lieutenant Pratt asked accused 
what haa ha ppened the accused replied that 11the man II had tried to take 
his gun and that he ha.d shot him in the shoulder. Five eyewitnesses 
to the acti\al shooting, Privates Munos and Larkin, and Privates First 
Cl.ass Hanmer, Sauceda and King, ea.ch testified in substance that 
accused entered the room and ordered them to leave. The deceased 
questioned the accused as to his authority - saying "who are you to 
order us out?", or words to that effect, and the accused thereupon 
took his .45 caliber Thompson sub-nachine gun and "butt-stroked" the 
deceased against the left side of his heb1et, staggering the deceased. 
The crowd scattered, most of' them to the left, but the deceased to 
the right - away from and with his back to the accused. The accused 
then, with his piece leveled fro~ the ve.ist, fired a burst of several 
shots at the deceased and deceased fell to the ground - face down. 
Each of these witnesses stated categorically that prior to the shooting 
the deceased did not create any disturbance or disorder, did not strike 
or attempt to strike accused, did not draw any weapon or threateI) 
accused :in any rnarmer and that the deceased did not attempt to take 
+lte tormey-gun away from the accused. 
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The accused testified that the shooting was entirely acci
dental, that he hardly knew the deceased and had no reason for 
shoot:ing hii"ll, that he went to the rear of the cafe to admonish the 
deceased about bothering the cook, that while so doing-the~eceased 
m3.de a vulgar and disrespectful renark and came towards him, that 
he pushed deceased with both hands and in doing so the gun slipped 
from his shoulder, and that in grabbing at the gun to keep it from 
falling the gun went off with a burst of four shots, fa.tally wounding 
the deceased. 

There is a complete and irreconcilable conflict· in the evi
dence as to the way and manner in which the shooting occurred. Accord
ing to the testimony of all the disinterested eyewitnesses, the shoot-· 
ing was unprovoked, deliberate and intentional. According to the 
unsupported statement of the accused, it ms a sheer accident. While 
the record of trial shows that the deceased at the time had a pistol 
concealed underneath his field jacket and shirt, there is not a scin
tilla of evidence tending to show any attempt en his :r:a,rt to draw the 
weapon or any knowledge on the :r:a,rt of the accused that the deceased 
possessed the weapon. 

The admission of accused that he had no cause or reason for 
shooting the deceased and his testimony that the shooting va.s wholly 
i.mintentional render it unnecessary to consider the question of self
defense, other than to say that there is no evidence in the record 
which would s.ipport such a theory. For the same reason the question 
of whether or not the accused had besi relieved from the guard becoines 
irrelevant and imma.teria.l. 

Viewing the record in the light of all the evid~nca, the 
Beard of Review is of the opinicn that the court 'YB.s fully justified 
in rejecting the theory of the defense, to wit, accidental homicide, 
and in findine that at the place and time alleged the accused with 
nalice aforethought, willfully, deliberately, feloniously and i.ml.aw
fully and with premeditation did kill Private Alonzo I. Pickett. 
This conclusion is supported by an overwhelming nass of evidence 
embodying every element of murder as defined by the IJ<lnual for Courts
illrtial (par. 14~, 1928) and as den01.mced by Article of War 92. 
M:l.lice is shown, not cnly by the intentional use of a deadly weapon 
but by the testimony of the accused himself. His statement that the 
deceased about two hours before the tragedy had called him "a * * * 

· son of a bitch", not only warrants an inference of actual malice but 
m3.y be considered as bearing upcn the question of motive and :intent. 

6. Before the arraignment, the defense counsel objected to the 
presence of the assistant trial judge advocate for the reason that 
"***he served as investigating officer on this case and, in view 
of the seriousness of the case, he should not be allowed to assist in 
prosecution of this nan 11 • Following this statement the prosecution 
announced the presence .in court of the staff judge advocate and 
stateds 
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"* * * I was :in doubt on this question and asked the advice 
of higher authority and got the -written opinion of higher 
authority to the effect that the present assistant trial 
judge advocate could act as such without prejudice to the 
accused. If the court desires to ask the Staff Judge 
Advocate, it may do so". 

The staff judge advocate renained silent. The law member, without 
objection by any member of the court, overruled the objection (R. 5). 

It is the opinion of the Bos.rd of Review that the ruling of 
the Jaw member was correct and proper. In the first place the trial 
judge advocate is not subject to challenge (sec. 375 (1) Dig. Ops. 
J ••\.G., 1912-40). The mere fact that the assistant trial judge advo
cate served as the :investigating officer cannot be ccnsidered ipso 
facto reversible error or as injuriously affecting any substantial 
right of the accused. There is no statutory or other legal.inhibition 
against an investigating officer, serving as trial judge adivocate or 
assistant trial j1.1.dge advocate. The Bos.rd of Review has held repeatedl 
that the presence of the· investigating officer on the court is not 
jurisdictional error invalidating the proceedings but procedural error 
only and hence curable under the provisions of the 37th Article of 
War, where after an examination of the entire proceedings, the review
ing or coofirm:ing authority is of the opinion that the substantial 
rights of the accused have not been adversely affected (CM 210612, 
Maddox; QM 203802 Bram~). The record of trial in this case has been 
given the most careful consideration. The accused appee.rs to have 
had an absolutely fair and impartial trial. There ·is nothing in the 
entire proceedings which in the slightest degree reflects any hostility, 
bias or prejudice against the accused en the part of the trial judge 
advocate or assistant trial judge advocate. If the presence of an 
investigating officer upon the court is procedural error only and 
curable under the provisions of the 37th Article of War, ! fortiori 
the presence of the assistant trial judge advocate who has no voice 
in determining the guilt or innocence of an accused does not constitute 
reversible error. · 

Accordingly, it is held that the objection to the presence 
of the assistant trial judge advocate is without merit. 

It is to be noted that :in the Specification as set forth in 
the,arig:mal charge sheet attached to the record of trial the name 
of the deceased is denominated "Anlozo I Pickett, Company 1 F1 , 15th 
Infantry", whereas the Specification as copied into the record of 
trial (R. 6), the testimony of the witnesses (R. 37, 45, (;JJ, 65, 77), 
as well as the certificate of death (Ex. I), show that the deceased' 
was in fact "Alonzo I. Pickett", of Company F, 15th Infantry. It is 
perfectly obvious that th·e conflict is the result of a typographical. 
error and was so considered by the accused, his counsel, the prose
cutio~ and the court (CM 210963, Powers; CM 210965, King)• 
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7. The charge sheet shows that the accused is 31 years of age; 
that he enlisted in the 33rd Infantry in Panana in 1931, with con
tinuous service to date of current enlistment in 1939 in the 35th 
Infantry, Hawaii. Transferred to 15th Infantry, A.u~st, 1941. 

8. The court was legally constituted, and had jurisdiction of 
the person and the offense. No errors injuriously affecting the sub
stantial rights of the accused were committed during the trial. In 
the op:inion of the Boa.rd of Review the record is legally sufficient 
to support the findings and the sentence. A sentence either of death 

· or of imprisonment for life is nandatory upon conviction of murder 
in violation of Article of War 92. Confinement in a penitentiary is· 
authorized by Article of War 42 £or the offense of murder, recognized 
as an offense of a civil nature and so punishable by penitentiary 
confinement by sections Z73 and Z75, Criminal Code of the United States 

(18 u.s.c. 452, 454). ('1~. 

J U/.=..::;_~.:;;:...,,;:,....,...t.-=...:..~;..:.::;.=- Judge Advocate. 
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VlAR DEPA.RT'~T (91) 
A:rrrr:f' Service Forces 

In the Office or 'lhe Judge Advocate General 
Washington, D.C. 

SPJGN 
C!d 234630 

2 O JUL 1943 
U N I T E D S T A T E S ) 92ND INFANTRY DIVISION 

v. 
) 
) Trial by G.c.,!., convened at 

Second Lieutenant HAROI.D w. 
MILES (Cr-1301185), 370th 

)
) 
) 

Camp Breckinridge, Kentucky, 
10 April 1943. Dismissal 
and •total forfeitures. 

Infantry. ) 

OPINION of the BOARD OF R&VIEW 
CRESSON., ,LIPSCG~.IB and SLEEPER., Judge Advocates 

l. The record of trial in the case of the officer named above 
has been ex.a.mined by the Board of Review and the Board submits this, 
its opinion, to The Judge Ad~ocJ.te General. 

2. The accused was tried upon the following Charges and Specifi
cations: 

CHARGE I: Violation of t.he 61st Article of War. 

Specification 1: In that Second Lieutenant Harold w. Miles, 
Company B, Three Hundred and Seventieth Infantry, Camp 
Breckenridge., Kentucky, did without proper leave, absent 
himself from his organization a.nd duties at camp Brecken
ridge, Kentucky, .frOl.:l a bout 0730 March 5, 1943 to about 
0730 1.:arch 6., 1943. 

Specification 2: In that Second Lieutenant Harold ii. W.las, 
Company B, Three Hundred and S8 ventiatn Infantry, Camp 
Breckenridge, Kentucky., did without proper leave, absent 
hinss:.:lf fron his organization and duties at Camp Brecken
ridge, Kentucky, frorl about 1300 ll:lrch 9, 1943 to about 
0730 liarch _12, 1943. 

CHARGE II: Violation of th~ 95th Article of War. 

Specification: In that Second Lieutenant Harold Vf. Miles, 
Company B, Three Hundred and Seventieth Infantry, Camp 
Brackenridge, Kentucky, did at Camp-Breckenridge, 

http:Ad~ocJ.te
http:LIPSCG~.IB


(92) Kentucky, on or about March 9, 1943, with intent to 
deceive First Lieutenant Eugene L. Hollano, officially 
state to the said First Lieutenant Eugene L. Holland 
that 11 It is alright for me to go11 , implying that he 
had received permission from Lieutenant Colonel Dale 
c. Marlin, Commanding Officer, First Battalion, Three 
Hundred Seventieth Infantry to be absent from his 
organization, which statement was known by the said 
Second Lieutenant Harold w. Miles to ce untrue in that 

. he had, in fact, received no such permission. 

He pleaded guilty to Charge I and the two Specifications thereunder and 
not guilty to Charge II and the Specification thereunder. He was found 
guilty of all Charges and Specifications and was sentenced to be dis
missed the service and to forfeit all pay and allowances due or to become 
due. The reviewing author~ty approved the sentence and forwarded the 
record of trial for action under Article of War 4s.· 

3. Concerning Specifications land 2, Charge I, to which the accused 
pleaded guilty, the evidence for the prosecution shows that he was absent 
without leave from his organization and duties at camp Breckinridge, Kentucky, 
from 5 1Iarch 1943 to 6 ~rch 1943, and again from 9 March 1943 to 12 March 
1943 (R. 6-8, 12). 

Concerning the Specification, CharEe II, the. evidence for the 
prosecution shows that on 8 Mdrch 1943, the accused asked First Lieutenant 
Eugene L. Holland, his company commander, for_ permission to go to town; he 
had broken his glasses and wanted to get them repaired. Lieutenant Holland 
told him it was all richt with him, but that the accused would have to 
get permission from Colonel Marlin, the battalion commander. That evening 
the accused again mentioned the matter to Lieutenant Holland, who volunteered 
to "see Colonel 1~rlin for him that night". The next morning, the accused 
asked Lieutenant Holland if he had seen Colonel 1.farlin. Lieutenant Holland 
replied that he had forgotten to, telling the accused 11 he had better get 
pennission himsel.f11 • The accused came back into the orderly room around 
ll:20 of that same morning, and stated, 11It 1s all ri;:;ht for me to eo." The 
remark was made in the form of a statement - not a question; and, relyine 
on his construction of it as a report that the accused had req,,ested and 
received Colonel Marlin I s permission to ;:;o to tmm, Lieutenant Holl.and 
rejoined, 11All right, take off11 ; vm.ich the accused did. On the occasion o! 
one of their conversations, concerning which he'testified on the trial, 
Lieutenant Holland haci su.;gested to the accused that he micht do him a 
favor by returnins some keys for him while he was in to.vn, but never 
actually gave the keys to the accused, vm.o "went in only on his own bus:L-iess". 
"He was instructed", Lieutenant Holland testified, "to receive a VOCO 
through the regular channels" (R. 7-ll, 14, 1§). 

The accused never at any time asked Colonel Harlin for permission 
to be absent from t.is or,:.:anization, and was never given a VOCO to be absent 
(R. 12). 

·4. 'l'he accused., after his rights as a Tiitness had been explained to 
him, elected"· to malce an unsworn statement as follows: 
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"Concerning the second charge that is against me, I would 
like to say, that when I asked Lt. Holland for the VOCO two days 
before my departure from camp, he said, you may get a VOCO by 
~eeing Colonel Marlin first. Later that day, one day before my 
departure, I saw Lt. Holland in the hallway of Building 1168, 
waiting for a phone call. Lt. Holland says •Lt. Miles I have my 
girl friend's keys, !'will see Colonel Marlin. He should ~e in 
his room now and I will see him and you can take my keys in when 
you go in to get your glasses fixed. I said •o. K.•. T'ne next 
morning I came in, went to drill without even saying more than 
good-morning. That afternoon I came in, went to dinner, and 
started then to put my clothes on. I came back to the orderly 
room, r,mning most all the way as I wanted to catch the 1:10 
bus. I asked Lt. Holland where his keys were, and he said 'Thanks 
a lot, but I will take them in. Thanks, I am going into town 
tonight'. I said •o.K. I am cutting out•. I turned and left 
the orderly room came back to my quarters, changed my c,iothes and 
left the camp. That is all." (R. 13). 

5. The absences without leave, alleged in Specifications l and 2_ 
Charge I, are established by competent and uncontradicted testimony, 
corroborating the acc~sed•s pleas of guilty. 

6. The Specification, Charge II, alleges a false official statement 
with intent to deceive Lieutenant Holland, such statement implying that 
the accused had received his battalion commander's pennissio~ to ce absent 
from his organization, knowing that he had, in fact, received no such per
mission. The accused's company commander had told the accused positively 
that it would be necessary for him to personally abtain his battalion 
comm~der•s permission, to authorize the leave of absence from his organiz
ation which the accused had requested; also that if the accused should 
obtain such VOCO from his battalion commander, Lieutenant Holland - his 
company commander - had no objection to his going. The accused thereafter 
reported to his company commander, "It's all right for me to go", from 
which report the company commander inferred - as the court determined by 
its finding of guilty that the accused intended him to infer - that the 
accused had personally obtained the permission which his company commander 
had informed him was a necessary prerequisite to the legality of his de
parture. According to the court•s construction of the statement, it was 
both false and official. In the opinion of the Board of Review, the evidence 
is reasonably susceptible of the inference which was thebasis of the 
court•s detemination, and so sustains the findings of guilty of Charge II 
and its Specification. 

7. The accused is 23 years of age. Records in the office of The 
Adjutant General show enlisted service CCIIIIllencing 22 April 1941, terminated 
by discharge 25 November 1942 for the convenience of the Government. He 
was commissioned second lieutenant, Infantry, A.u.s., 26 November 1942, 
which was also the date of his entry upon active duty•. 



(94) 
8. The coi,.:rt was legally constituted. No errors injuriously 

affecting the substantial rights of the accused were committed during 
the trial. In the opinion of the Board of Review the record of trial 
is lebally sufficient to support the findings of guilty. and the sentence, 
and to warrant confirmation thereof. Dismissal is authorized upon con
viction of violation of Article of War 611 and mandatory upon conviction 
of violation of Article of War 95. 
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SPJG!·l 
ch: 234630 

· 1st Ind. 

"'.:.:i..r :0erc>.rtn:ent, J.A.G.o., 3 0 JUL 1943 - To the l!.ctiri~ 
S,~cr,:-:c.. HL:r of ~'far •..

• 
1. }:!ereni..tl1 transmitted for the action of the Fresicfo..11t arc 

t!-'.z record oi trial anc:t foe opinion of- ·the Board of Review in the 
~ase o:i: Seconci. Lieutenai"lt Harol6_ Ti. Liles (0-1301185), 370th Infantry. 

2. I concur_ in the opinion of the Board of :·:,3vievr .that the re:.. 
core._ of trial in lcgolly sufficient to support the findings and the 
scntonc~ an:_'. to warrant ·confirr.'18.tion t21ereof. l recomrnend that the 
s~intcmce be confirHed enci. carriec1 into e~-:ccution • 

.3. Incloscd are a drni't of a letter .for ~rour sienature, trans
ni..tting the record to the lTesicient for bis action, and a form ·o:r 
Sxecutive action desisned to carry into effect the foreeoing recom
m(;Ilclntion, shuuld such _action meet vtit,h your ap1iroval. 

~ ... ..._-.l_.___o;_ 

I.Iyron C. Cramer, 
Eajor General, · 

The Judze Advocate General. 

3 Incls. 
::i:ncl 1 Hccord of trial. 
Incl ;;_ - Dft. of ltr. for 

Sig. Actinr_: Sec. of 'Jar. 
Incl 3 - Form o:f ::::Xecutive 

action. 

(Sentence confirmed. - o.c.K.O. 254, 21 Sep 1943) 
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WAR DEPARTl/JENl' 
Army Service Forces. 

In the Office of The Judge Advocate General 
Washington,D.C. 

(97) 

- 8 JUL 1943 
SPJGH 
ClI 234644 

'v ' .::, )U Ii I T E D_ S T A T E S 1:ILITARY DIS'IRICT OF WASHING'roN 
) 

v. ) Trial by o.c.11., convened 
) at Fort Uyer, Virginia, 12, 

Lieutenant Colonel AUGUST ) 13, 14 and 15 April 1943. 
J. CAYCUETI'E (0-411914), ) Dismissal, fine of $5,000 
Ordnance Department. ) and confinement for two (2) 

) years. 

OPINION of the BOARD OF REVIEW, 
HILL, DRIVER and LOTl'ERHOS, Judge Advocates 

1. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifi
cations: 

CHARGE I: Violation of the 96th Article of War. 

Specification 1: In that Lieutenant Colonel August J. cayouette, 
Ordnance Department, then ~ajar, Ordnance Deparunent, 
being assigned to duty in the Office of the Chief of 
Ordnance during the period from about 11ay 9, 1941, to about 
January 20, 1943, and well knowing that the American 1:anu
facturing Company, a corporation of which one W. J. Gourley 
was president, was then_engaged in transactions and con
tractual undertakings with the United States, and that he; 
theJl 1'.ajor August J. Cayouette, had official duties to per
fonn for the Ordnance Department and in the interest of 

-and for the benefit of the United States in connection 
with the proper performance by the American ranufacturing 
Company of its said transactions and contractual under
takings, did, at Washington, D. C., on or about August 15, 
1941, wrongfully, dishonorably and to the discredit of the 
military service, receive and accept as a gift a check in 
the sum of ~500, dated August 15, 1941, drawn on the First 
National Bank of Weatherford., Texas, payable to his order 
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in the sum and value of $500 and signed "Amer. lf.f'g. co. 
by W. J. GourleY", which said check and proceeds thereof 
he applied to his own use and benefit. 

Specification 2: In that Lieutenant Colonel August J. Cayouette, 
Ordnance Department, then 11ajor, Ordnance Department, being 
assigned to duty ln the Ofi'ice of the Chief of Ordnance 
during the period from about May 9, 1941 to about January 
20, 1943, and well knowing that the American Manufacturing 
Company, a corporation of which one W. J. Gourley was presi
dent, was then engaged in the performance of existing con
tracts and business transactions with the United States, 
and that he, then llajor August J. cayouette, had official 
duties to perform for the Ordnance Department and in the · 
interest of and for the benefit of the United S.tates in con
nection 'Wi.th the proper .performance by the American Manu
facturing Company of such of its said contracts and trans
actioos as related to the War Department, did, at Washington, 
D. c., ~ during the period from on or about September 5, 1941, 
to 11arch 5, 1942, wrongfully, dishonorably, in violation of 
paragraph 2e (9) and paragraph 2e (10), Army Regulations 
600-10, Decooiber 6, 1938, contrary to his duties as an offi
cer and.to.the discredit of the military service, receive 
and accep~ four checks, all drawn on the First National Bank 
of Weatherford, Texas, and each signed-"Amer. )llf'g. Co. by 

. w. J. Gourley", one dated September 5, 1941, in the sum of 
$500; one dated September 20, 1941, in the sum of $500; one 
dated January 101 1942, in the sum of $500; and one dated 
ltarch 5, 1942, in the sum of $200; and one check drawn on 
said bank, dated Decanber 3, 1941, and signed 1'W. J. Gourley", 
in the sum of $JOO, which said checks and the proceeds 
thereof of the total amount and value of $2000 he applied to 
his am use and be:Qefit, all of which said checks and the 
proceeds thereof were given and delivered to the said 
Lieutenant Colonel, then Uajor, Cayouette, by the said W. J. 
Gourley,· President of the American l{anufacturing Company, as 

. pa~ent and compensation for services rendered by the said 
Cayouette as consultant and advisor to the said American 
1Janufacturing Company and tow. J. Gourley in connection 
with the perfonnance of the said American :Uanufacturing Company's 
said contracts and transactions with the united States. 

·specification· 31 In that Lieutenant Colonel August J. cayouette, 
Ordnance Department then Major, Ordnance Department, and an 
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officer in the employ of the United States, assigned 
to duty in the Office of the Chi.ti' of Ordnance, and well 
knowing that the American l,anufacturing Com1)any, a 
corporation of which one w. J. Gourley was president, had 
been awarded and was engaged ih the perfo:nnance of con
tracts for forging and machining shells for the United 
States, and that he, then 1:ajor August J. Cayouette, had 
official duties to perform for the Ordnance Departrr.ent and 
in the interest of and for the benefit of the United States 
in connection with the proper performance by the American 
lianufacturing Company of such of its said contracts as re
lated to the Ylar Department, did, at Washington, D. c., 
during the period from on or about September 5, 1941, to 
on or about March 5, 1942, wrongfully, contrary to his . 
duties as such officer in the employ of the United States, 
feloniously and unlawfully, in violation of Section 113, 
Federal Criminal Code (Sec. 203, Title 18, u.s.c.), receive 
and agree to receive for services rendered and to be 
rendered to the American l!anufacturing Company and to W.J. 
Gourley, its President, in relE.tion to the said contracts 
between the United States. and said American l!arrufacturing 
Company, to which the United States was a party and in which 
it was directly interested, and Vlhich were then pending be
fore and with the Ordnance Department of the United States 
Arrey, and the Bureau of Ordnance of the United States Navy 
com.pensation in the total amount of $2,000, which said 
compensation was paid to the said, then 1:ajor, Cayouette, by 
and in the form of five checks of the total value of $2,000, 
drawn on the First· National Bank of Weatherford, Texas, four 
of which were signed "Amer. l!.fg. Co. by w. J. Gourley", on 
the dates and in the amounts as follovf~, to wit: One check 
dated September 5, 1941, for $500; one check dated September 
20, 1941, for $500; one check dated Januaxy 10, 1942, for 
$5CX); one check dated ~arch 5, 1942; for $200; and one check 
dated December 3, 1941, for $JOO, signed •r«. J. Gourley", all 
of which said checks and the.proceeds thereof he applied to 
his own use and benefit. 

CHARGE II I Violation of the 95th Article of War. 

Specifications In that Lieutenant Colonel August J. Cayouette, 
Ordnance Department, then :L;ajor, Ordnance Department, being 
assigned to duty in the Office of the Chief of Ordnance 
during the period from.about 1.1~ 9, 1941 to about January 
20, 1943, and well knowing that the American Uanufacturing 
Company, a corporation of 'Which one W. J. Gourley was presi
dent, was then engaged in the performance of existing 
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contracts and business transactions with the United 
States, and that he, then l.Iajor August J. Cayouette, had 
official duties.to perfonn for the Ordnance Department and 
in the interest of and for the benefit of the United 
States in connection with the proper performance by the 
American li!anufacturing Company of such of its said con
tracts and business transactions as related to the War De
partment, did, at Washington, D. c., on or about February 
2, 1942, while still so assigned to duty in the Office of 
the Chief of Ordnance for the performance of official 
duties for the Ordnance Department in the interest of and 
for the benefit of the United States in connection with 
the performance by the American li1anufacturing Compaey of 
such of its said contracts and business transactions as re
lated to th~ War Department wrongfully, dishonorably and 
to the scandal and disgrace of the military service, 
solicit, request, obtain and accept from the said American 
Manufacturing Company and the said w. J. Gourley, a check 
in the sum of and value of $3,000 dated February 2, 1942, 
drawn on the First National Bank, Weatherford, Texas, pay
able to his order and signed "Amer. Mfg. Co. by W. J. 
Gourley", which said check airl the proceeds thereof the 

. said Lieutenant Colonel, then JJajor, Cayouette, applied to 
his own use and benefit. 

'!he accused pleaded not guilty to all Charges and Specifica
tions. He was found guilty of all Charges and Specifications 'With the 
followtng exceptions: He was found guj.J.ty of Specification 2, Charge 
I, except the word 11four 11 and the fieure 11$200011 , substituting therefor, 
respectively, the word "three" and the figure "$180011 , and except the 
words "and one dated March 5, 1942, in the sum of $200"; and guilty of 
Specification 3, Charge I except the figures 11 $2,00011 ~nd "$2,000" 
and except the words "five" and ''Four"; substituting therefor, respective
ly, the figures and words 11$1, Soon, "$1,800", "four", and "three" and 
excepting the words "one check dated Lifarch 5, 1942, for i200". He was 
sentenced to dismissal, payment of a fine of $5,000 to the United States, 
and confinement at hard labor for two years. The reviewine authority 
approved the sentence and forwarded the record of trial for action under 
Article of War 48. 

3. The evidence for the prosecution shows that accused entered 
upon active duty on 9 lfay 1941, with no prior military training or 
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experience. He was a machine tool expert and was assigned to the 
Metal Components Section., Ammunition Division, Ordnance Department, 
as a consultant.in that field. As the Ordnance districts were still 
in the process of expansion many contractors came to Washington .£or in
formation, and were referred to accused for advice. It was his duty 
to advise them of the makes and types of machine tools they -would need 
to perform their Goverm1ent contracts for the manufacture of ammuni
tion a.nd where such tools could be procured. Nonnally it was the re
sponsibility of the contractors to design their own tools and i'ixtures 
but with many new facilities co~g into operation it was necessary, 
in order to get producti~n under way, to assist the contractors by 
giving them information on plant layout and all sorts of production 
advice. Although he had one or two civilian assistants, from the time 
of his entry upon active duty in :Liq 1941 until the end of that year . 
accused was the only officer assigned to the Ammunition Division as a 
macbine tool consultant (R. S-6, 18, 22). 

Through the st. Louis Ordnance District, the American ldanu
facturing Compaey of Texas was awarded an order for the forging of 
750,000 high explosive 105 millimeter shell at a unit price of $3.40 
each and a total contract price of $2,SSO,ooo, by letter of intent dated 
19 ·July 1941 and indorsement thereon of acceptance by the contractor dated 
30 July 1941. Shortly after the award had been made W. J. Gourley, the 
president of the company and its principal stockholder, came to 
Washington a.nd met Colonel Merle H. Davis, who was then in charge of the 
11etal Components Section, a position which he held until about 1 January 
1942. Colonel Davis suggested that lilr. Gourley's company undertake to · 
machine a small number of the shell forgings which it had contracted to 
produce•. It was the policy of the Ordnance Department to give small 
educational, machining orders to forging plants in order that, eventually, 
the complete process of manufacturing shell.could be accomplished in 
such plants. For a number of reasons it was considered advantageous to 
the Government to' have the shell forged and machined by the same contract9r. 
Colonel 1)1.vis turned lilr. Gourley over to accused, with the request that 
accused advise and counsel Gourley asto the nature of' the process of 

·machining shell and the character of machine tools that would be required
(R. 7, 19, 67, Ex. 2). 

Thereai'ter The American ~anufacturing Com:pa.cy- was awarded the 
follCMing contracts i'or the machining of high explosive 105 millimeter 
ehell for. the Arnijr: Letter of intent dated 11 August 1941, for 100,000 
shell, unit price $2.80 each, total price $280,000; letter of intent 
da~ed JO December 1941 for 50,000 shell, unit price $3.25 each, ·total 
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price ~162,500; and contract dated 18 April 1942 for 2501 000 shell, 
unit price $J.25 each, total price $812,500. Subsequently the company 
entered into acklitional contracts as follows& Letter of intent dated 
8 )llay 1942, for forgi'ng l, 200,000 high explosive, 90 millimeter shell, 
unit price $2.JO each, total price $2,764,600; contract dated 2 June 
1942 for 1021600 hieh explosive 105 millimeter shell (complete) unit 
price, $6.65 each, total price $682,290; contract dated 9 November 
1942 for 770,000 high explosive 75 millimeter shell (metal parts 
assembly) unit price $J.60 each, total price $3,103,759.70; and contract 
dated 10 DecE1T1ber 1942 for machining 113,413 high explosive 75 milli
meter shell, unit price t3.25 each, total price $368,592.25. The 
orders covered by letters of intent eventually were embodied in formal 
contracts, chai,ees ~ere made in some of the terms thereof ani supple
mental contracts were executed from time to time. The company also 
had "six or seven" contracts for the manufacture of shell for the 
NaVY (R. 8, 67, Exe. 3, 4, 5, 6, 1, 8, 9). . ' 

It was stipulated that the accused had received from l!r. 
Gourley on or about the respective dates stated therein; the following 
checks drawn on The First National Bank of Weatherford, Texas, payable 
to the order of accused, ani that the proceeds thereof had been applied 
to the use and benefit of accused: (l) check dated l4 August.1941 (the 
date of the check as shown by photostatic copy Ex. 19 was 11 8/15, 1941"), 
for $500, bearing on its face the notation "Wedding gifttt; (2) check, 
dated 5 September 1941, for $500 (Ex. 21); (3) check dated 20 September 
1941 for $500, bearing on its face the notation 11Engineerine Service" 
(Ex•. 22); (4) check dated 3 December 1941, for $JOO (Ex. Jl); (5) check 
dated 10 January 1942, for ~500 (Ex. 23); and (6) check dated 2 
February 1942, for $3000 (Ex. 24). The drawer of each of the checks 
listed above was fmt.rican lnanufacturing Company ttby w. J. Gourley" 
except check (4) which was signed by W. J. Gourley as drawer thereof. 
All of such checks were endorsed by accused, and, except checks (4) in 
the amount of $300 and (6) in the amount of $3000, were endorsed also 
"Ethel Schmidt" or "Ethel R. Schnddt", the name of the wife of accused 
prior to her marriage to him on l4·August 1941 (R. 10-ll, 25-27, Ex. 
16, Ex. 20). 

Accused was not a contracting officer, it was not a part of 
his duties to act for the Goverrmient in the negotiation 0£ contracts 
and he was not at 81'\Y time in a position to secure awards for con-
tractors (R. 19-20). · · · 

• 
It appears from the record, however, that in his official 

capacity as an officer assigned to the Ordnance Department accused acted 
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with reference to the following transactions grOWi.ng out of or related 
to the perfonnance by the American llanufacturing Company of its 
contracts with the Government for the manufacture or shells 

a. The letter of intent of 11 August 1941 ('Ex. 3) covering 
the machinint; of 10.5 millimeter shell provided that new ma.chine tools 
were to be purchased for Govermnent account, for the use or the con
tractor, to a value not to exceed $17,,000. Subsequent to the letter 
of intent, Ur. Gourley submitted a request for an additional $100,000 
to the st. Louis District Ordnance Office, which forwarded the request 
to the Washington Ordnance Office Yd.th a recommendation that it ba 
granted. llr. Gourley immediately went to Washington, where he con
ferred with Colonel Davis, and explained that, with the exception of 
one or two additional machines, the request covered 'the amount by 
which the actual cost of the requisite machinery exceeded the estimated 
cost included in the letter of intent. Colonel Davis told Mr. Gourley 
to "sit down" with accused and explain why more money would be required 
"to do this contract for shells". According to the testimony of l.lr. 
Gourley, he and accused took the actual prices of the necessary equip
ment, added thereto the estimated fre~ght and cost of installation 
and found that the sum of these items exceeded the figure in the letter 
of intent by approximately $7,,000. However, since his first estimate 
had been too lOW", "it was suggested" that Mr. Gourley 11put in for" 
$1001 000 and whatever was left over after the job was completed would 
be turned back to the Government anyway.. In collaboration with :I.Ir. 
Gourley, accused prepared an intra-office memorandum (Ex. 1S) dated 14 
October 1941, directed to Colonel Davis containing a detailed analysis 
of the requested increase. This memorandum, signed by accused, shows 
that while the cost of some items had been slightly over-estimated in 
the orieinal bid others had been under-estimated, that it was considered 
advisable to procure heavier and more practical s~1ell lathes and a 
heavier shell nose press, that it was necessary to µirchase two addi
tional lathes at an aggregate cost of ~20,202 because the production 
rate of the lathes orieinally planned had been overrated, and that a. new 
item of $25,000 was added to cover 20 mechanical aids and installation 
of equipment. According to the memorandum the "total increase cost" 
was $98,329 and the requested authorization was justified. The increase 
was granted and embodied in the contract. About $60,000 of the addi
tional $100,000 was actually expended (R. 9-101 19-80, Exs. 3, 14, 15). 

b. On the dc13" after Pearl Harbor the British Goverment 
offered to tum over to the Government of the United States certain 
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machinery for the forging and machining of projectiles•. For the most 
part the machinery was new and consisted of machine tools designed 
for the production of British high explosive shell. Colonel Davis, 
then executive assistant for the Ammunition Division who had the 
initial responsibility, advised his superiors that the offer be ac-

• cepted. The equipill:!nt was suitable for the production of 75 milli
meter, 90 millimeter and 10.5 millimeter shell. Although at least 
one shipment was lost at sea, nearly all of it consisting of over 
400 separate machine tools, arrived safely in this country. It was 
the desire of the officials of the Ordnance Department to get these 
tools off of the docks and into production as soon as possible but 
most of the American contractors were reluctant to use them because 
of unfamiliarity with their design and lack of lmowledge of their 
efficiency. The fact that they were not standard American design in
creased the difficulties of maintenance. Accused had the duty of 
placing these tools for the Ammunition Di.vision and the disposition or 
them was handled "com:pletezyn by him. lfost of them (20 or JO carloads) 
wer'e turned over to the American Hanufacturing Company for storage or __ 
for use under lease from the Government. On J March 1942 accused pre
pared for Colonel Davis an intra-office memorandum (Ex. 17), directed 
to the Chi er of the Anmr~tion Division. It stated in part that · 
·efforts had been made to put into operation the machinery shipped from 
Great Britain; that preliminary negotiations had been entered into 
with two facilities, one of which was the American :Lianufacturing Compaey; 
that this company "is cne of our present experienced shell forgers" 
and has "necessary plant space and manufacturing facilities, organiza
tion, ~abor market and personnel for efficient high production of 
shell-{Forging and liachining) 11 ; and that arrangements were being made 
to have the compaey engage in the manufacture of urgentzy needed 75 
millimeter shell. Article JO of the contract of 9 November 1942 

· awarded to the American l1anufacturing Company for 7701 000 high explosive
75 millimeter shell at a unit price of $J.60 each (Ex. 8) provided 
that in the manufacture of such shell "the use of equipment acquired 
by the governnent from the British Purchasing Commission as set forth 
in Schedule 'B' hereof and now in Contractor's plant is hereby approved 
and agreed upon, and the price of this contract is predicated upon 
such use." Schedule "B" mentioned in the foregoing quotation was a 
list of 156 pieces of 27 kinds or types of equipment (R. 12-16, 29, 
39-41, 47-48). 

~· On 26 May 1942, l!r. Gourley, as president of American 
Manufacturing Compaey, wrote a letter to General R. E. Hardy of the 
St. Louis Ordnance District in which he suggested that General Hardy 
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get accused to make a trip to Fort Worth, as 11 ! believe he could do us 
a lot of good here for a day or so" (Ex. F for identification received 
in evidence as Def. Ex. 1). Accused and his wife went to Fort Worth 
the latter part of June 1942 and llr. Gourley took them on a trip by 
automobile to San Antonio, thence to Corpus Christi and back to Fort 
Worth. The party, which included l!.rs. Gourley, stayed in San Antonio 
the night of 24 June and in Corpus Christi the night of 2.5 June. The 
travel orders of accused did not cover either city. -Mr. Gourley paid 
all expenses including hotel bills. After their return to Fort Worth 
accused and his wife stayed for two nights, .26 and 27 June, at the 
home of l!r. Gourley. The prosecution introduced in evidence a letter 
dated 27 June 1942 directed to accused 11C/o Chief of Ordnance Office" 
from the American ~anufacturing Com~any containing a proposal relative 
to· four forging plants furnished by the British Purchasing Commission 
(2nd sheet, Ex. 33). The name 11 W. J. Gourley" was typed below that of 
the company but the letter was not signed by 1Ir. Gourley. He testified 
that he thought he had one of his engineers "get up this data and sit 
down with Uajor Cayouette". The proposal was that the canpany would un
load, uncrate, clean, recondition, construct foundations for and assemble 
the four forging plants for $79,525.67 each. By letter dated 7 July 
1942 },rr. Gourley, as president of his company submitted the same pro
posal to the St. Louis Ordnance District (Ex. 26). That Di.strict re
quested of the Washington Ordnance Office a detailed 11breakdown11 of the 
figure of 11$80,000 per line" for the forging machinery (Ex. 28). On 
16 July, accused wrote a letter to the St. Louis office, 'Which he signed_ 
"By order of the Chief of Ordnance" (Ex. 27) setting forth a detailed 
estimate of the cost of setti~g up and installing the four plants and 
showing such cost to be $79,.525 per plant. The letter stated that 
considering the amount of work t.riat had to be done and from surveys made 
of the problem by "this office" and representatives of the St. Louis 

· Ordnance District a cost of $80,000 for the installation of each plant 
was "in the opinion of• this office, fair". The proposal was not ac
cepted by the Government (R• .56-60, 81, Ex. 36). 

d. Under date of 5 August 1942 the St. Louis District Ordnence 
Offi.ce wrote to the Chief of Ordnance, attention of the accused, that 
a lease was being prepared covering certain British tools then in use 
at the plant of the American Manufacturing Company; that the basis of 
rental would be 12} percent per year of the value of the equipment; 
and that the St. Louis office had no way of accurately determining such 
·value. Information was requested as to the fair value of the tools 
(2nd sheet, Ex. 29)~ In response to the request, by letter of ll 
September 1942 (1st and 3rd sheets, Ex. 29) accused stated that the 
V{ashington office had no infonnation as to the original cost or valuation 
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of the machinery but the cost of similar new American built machines 
less 25 percent depreciation was considered a fair estimate. An 
itemized list of valuations comnuted on that basis was attached to 
the letter. These valuations w~re not-adopted by the St. Louis office. 
With several exceptions the British machines listed by accused can 
be identified as the same machines covered by the lease of 14 De
cember from the Government to the .American lianufacturing Compaey (Ex. 
12). The aggregate valuation placed upon them in the lease was con
siderably higher than their total value as estimated by accused. The 
annual rental returned the Government on the basis of the lease 
valuations amounted to several thousand dollars more than it would 
have been on the basis of the estimated valuations of accused (R.132-
133, Ex. 29). 

The four instances related above (par•. !, £, £ and ~) in 
-which accused acted in his official capacity with reference to the

•Goverm,ent contracts of the American l:anufacturing Comparzy- were shown 
principally by documentary evidence. ¥,r. Gourley was called to 
testify for the prosecution but obviously he was not a friendly witness 
and much of his test:imony with reference to his transactions with ac
cused was elicited by the defense on cross-examination. He testified 
that he first met accused "around April or liay 194111 but also stated 
that the meeting was subsequent to the award to his company of the 
contract for forging 105 millimeter shell. He called at the Washington 
Ordnance Office and was introduced to accused by Colonel Davis. Ac
cused inforrred l!r. Gourley where he could purchase equipment for ma
chining io5 millimeter shell~ Gourley asked accused for assistance as 
he did not have many engineers on his roster and needed all the help 
he could get. Accused went to the hotel room of :L-Tr. Gourley, -who pro
ceeded to obtain "a lot of good engineering data from him". Accused 
worked after his Government office hours for lir. Gourley on the 
engineering problems of the A.merican llanufacturing Company in connection 
'With its contracts for the manufacture of shell for the Anny and Navy. 
The work consisted of designing and making sketches of dies, jigs, 
fixtures, gauges, and lathes. For these engineering services which 
continued over a period of about eight months, 1;r. Gourley paid accused 
$1500 by three checks, each in the amount of $500, dated 5 September 
1941 (Ex. 21), 20 Septanber 1941 (Ex. 22) and 10 January 1942 (Ex. 23). 
Ur. Gourley was of the opinion that the amount paid was inadequate, 
as it represented only fro~ ten to twenty-five percent of the actual 
value of the services performed by accused. No arrangement or agree
ment was made as to the amount of compensation accused was to receive. 
It was left entirely to the judgment and discretion of }'r. Gourley who 
gave "whatever I thought for the servic~s he rendered" (R. 52, 67-70, 77). 
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After their first meeting l:Ir. Gourley was with accused na 
great deal" and developed 11very much of a likint: to him11 • On 14 
August 1941 accused was married e.nd i;:r. and l:rs. Gourley attended the 
wedding. They were the only 1:::uests pre::;ent. 1~r. Gourley gave accused 
and his bride the $500 check dated 15 August 1941 (Ex. 19) as a 
wedding present. He had 1:,iven a number of checks in substantial 
a.mounts as anniversary, Cb1:istmas and such-like gifts to various close 
friends. V/ith reference to his use of company funds for the vredding 
present to accused, t1r. Gourley stated that he always made his gifts 
in that manner, as he considered it good business policy (R. 70-72, 
85). 

Concern:i.ng the check in the amount of $300 dated 3 December 
1941 (Ex. 31), l•r. Gourley testified that it had been advanced as a 
loan. There was no agreement or discussion vrith reference to repay
ment nat that particul.s..r time". He was unable tc::, give the "exact 
circumstances" of that transaction, but according to his be~t recol
lection he and accused had been lookine at some houses and he offered 
to help accused make a dovm payment for me. Ur. Gourley gave ac-
cused the $300 check and "thought that he might need to make a payr1ent 
to hold the house for a reasonable length of t:i..me 11 • The $3000 check 
dated 2 February 1942 (Ex. 24) also was given to accused as a loan. 
He received no note from accused and at the time the check was given 
nothine was said as to repayment. No arrangement was nade for the pay
ment of interest. The check was paid with company funds but the company 

· charged it to Ur. Gourley. At that time the company owed him $20,000 
and he "naturally considered" that it was deducted from his account. 
Later he.borrowed considerable money and at the time of the trial was 
indebted to the company. He had not looked on the books of the company 
to see "Whether the $3000 was still carried as a charge against him. 
He admitted that the statement 'Which he had ma.de when questioned by· 
Lieutenant Colonel Percy B. l!cCoy, of the Inspector General's Depart
ment, to the effect that he did not know or remember how the loan 
occurred, that accused needed some money to buy his home and he 

(Gourley) had said "I will let you have the moneyn was coITect "'t.o the 
best of nzy- abilityn. However, he explained that after reviewi~ all 
of his 11 thoughts 11 and going over them again he could now recall that 
he had 11 volunteered 11 the loan. He had suggested that accused buy a 
home, that he (Gourley) would make the down payment and accused could 
repay the loan when he sold the house and left Washington. No payment 
of principal or interest on either the $300 loan or the $3000 loan 
had been made by accused (R. 49-56, 78, 88, 90). 

With reference to his "taki."lg accused on the trip from Fort 
Worth to Corpus Christi, V~. Gourley testified that he was proud of 

-ll-

http:Concern:i.ng


(108) 

his state, it had been a source of pleasure to him to take outside 
guests on sightseeing tours around Texas, and, on such occasions he 
had always paid the bills. He also stated that he had no particular 
desire to get too British ma.chine tools and did not ask for them. He 
knew the machines were on the docks, "they" wanted some place to put 
them and, since there was ample ground space at his plant, he had 
offered to take them to assist the Government. He had never been 
pa.id acything for keeping this equipment in storage. He had not paid 
or agreed to pay any compensaticn for work which he considered to be 
,in the line of official duty of accused, he had not intended to in
fluence any official actions of accused, nor had he intended to in
crease the machine tool allotment, or obtain Government contracts by 
the payment of money (R. 82-84). 

While accused was on duty with the lletal Components Section 
there was circulated therein an Ordnance Department Order which stated 
that it was considered contrary to the best interests of the United 
States for any Government employee to accept employment outside of 
office hours with a contractor and that the personnel of the Ordnance 
Department should refrain from entering into any agreement whatsoever 
of that nature. Attached to the order was a slip of paper bearing a 
number of typed names, including the name of accused, with directions to 
"Please initial * * *"• Accused inscribed his initials in blank space 
opposite his name on this slip. Prior to January 1943, accused did not 
disclose to his superiors or associates in the Ordnance Department that 
he had received acy mcney from l.fr. Gourley or frcm the American l!ianu
facturihg Compal'.G" (~. 17, 23-25, 36, 41, Ex. 18). 

On 18 January 1943, after the 24th Article of War had been 
read to him, . accused was questioned under oath by Colonel McCoy and 
several representatives of the Department of Justice. With the ex
ception of certain passages which were eliminated, ·the transcript of 
this statement was received in evidence. Its material portions were 
substantially the same as the testi.mocy of accused in the instant case,. 
except that a number of admissions made·by accused in the statement 
were repudiated by him at the trial. To avoid repetition these admis
sions will not be detailed here since they 'Will appear in the surranary 
of the testimony of accused hereinafter set forth (R. 41-46, 91-105, Ex. 
30). 

4. For the defense the accused testified that after graduating 
from high school about the year 1914, he took an engineering course in 
a General Electric Trade School. That was the ext,ent of his formal 
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education. He never received a degree of any kind but had been granted 
a license by the State of Ohio to operate as an industrial engineer. 
From 1917 until 1941, by workin6 for various employers, by conducting 

. his own business enterprises and by acting as a consulting engineer, he 
acquired experience as an engineer in the field of production, includ
ing planning, purchasing machinery, and the designing of machine tools, 
jigs, gauges and fixtures. DUring the first World War he was em
ployed in the Gauge Section, Ammunition Division, Anny Ordnance Depart-
ment (R. 114-119). · 

Prior to his entry upon active duty accused had no military 
education, service or training. Upon reporting at the Ordnance De
partment he was inuned.iately assigned to a desk and his first task was 
to assist in the compilation of an estimate of machine tool require
ments so that provision could be made for their manufacture. All 
problems with reference to machine tools were referred to him and 'When 
contractors came in w.i.th lists of such tools he determined whether they 
were suitable for the production of ammunition. He had been given no 
instruction in military courtesy or procedure and had never read the 
Articles of War (R. 119-121). 

Accused first met ltrr. Gourley when the latter was. referred to 
him by Colonel Davis. Accused was directed to prepare, within a few 
hours, a list of machine tools that would be suitable for the manu
facture of shell by the American l1anufacturing Company and he proceeded 
to make such a list, including therein some Curtiss type machine tools 
designed by the Ordnance Department. Private industry as a rule was not 
accepting the Curtiss machines and the Department wanted to get rid of 
them. The "instructions" were that the cost of the machine tools for 
that type of ccntract should not exceed $200,000 and to keep within that 
limitation i~ was necessary to resort to Curtiss type and other in-,
expensive machines. The maximum ceiling cost of the tools listed in 
the memorandum prepared by accused and submitted to Colonel Davis was 

.$115,000. Yr. Gourley claimed that the actual cost of the l!k'lchinery 
which he found it necessary to purchase was in excess of that amount 
and the St. Louis Ordnance Office wrote to the Washington office re
questing that authority be granted to increase the allowance from 
$115,000 to $215,000. Colonel Davis referred the request to accused, 
who was directed to compile the data that lfr. Gourley "had with him" 
so that Colonel Davis rould detenn:ine whether or not the proposed in
crease was justified. Accused then took the figures, purchase orders 
and quotations submitted by Mr. Gourley and "made a record of what. the 
facts were". '!he i:equested increase seemed to accused to be proper. 
'!here was no possibility that the contractor could make~ profit from 

-13-



(110) 

the transaction. A special account was set up for the purchase of the 
tools and payments were made from the account only upon invoices sub
mitted to the District office. · The machine tools thus purchased be
came the property of the Government (R. 121-126). 

After meeting Mr. Gourley in June 1941 accused "got really 
friendly with him". Both 11r. Gourley and his wife met the fiancee of 
accused, Ethel Schmidt, who operated a beauty parlor in Baltimore. 
She and 11rs. Gourley went shopping, and to lunch and spent much time 
together. Ur. Gourley at first addressed accused as "Major" but later 
found out that his nickname was 11Kaytt. The latter part of June 1942, 
after his marriage, accused went to Fort Worth, Tex.as, and his wife ac
companied him. He made the trip after he had received at his home a 
copy of the letter written by m-. Gourley to General Hardy (Def. Ex. 
1), suggesting that the accused be sent to Fort Worth. The principal 
purpose of accused in making the trip was to inspect the surplus 
Brit·ish equipment (R. 126-128). • 

The amnunition division experienced considerable difficulty in 
placing the machine tools turned over to the United States by the 
British Government. No one knew of what the machinery consisted and there 
were no specifications. Nobody wanted it. ·However, the equipment was 
shipped to this country and it was necessary to find a pl.p.ce for it in 
order to keep it from clogging up the docks. Then "came the time when 
it was suggested among the personnel of the Ammunition Division" that the 
logical place to send it would be the American l~a.nufacturing Company 
since that company was "in the picture" with reference to the manufacture 
of a quantity of 75 millimeter shell allocated to the St. Louis District. 
As a result of the "negotiations and the consensus of opinion" it was 
decided to send the equipment to that company. Accused "officially 
made a memorandum of that" (Ex. 17),. The company was selected•as the 
recipient of tre British machine tools by the personnel of the Anununi
tion Division. Accused had no part in making the selection other than 
the preparation of the memorandum. Later, accused made an estimate of 
the value of thirty of the British machines then at the plant of the 
American lianufacturing Company (Ex. 29). These values were based on the 
prices of compar~ble machine tools made in this country less 25 percent 
depreciation. Accused had seen the machinery. No one knew the British 
prices. Accused used his best judgment in making his estimates. of 
values (R. 128-131). 

About a week or ten days after their first meeting, :r:ir. Gourley 
asked accused to do some work for him. The subject of compensation was 
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not discussed. Accused performed services through the "balance of 
1941" and until about March 1942, after office hours, at home, and 
at }fcr. Gourley's hotel room. Accused spent between 600 and 700 hours 
on this work which consisted of laying out a sequence of operaticns 
for the production of shell, designine ma.chine tools and equipment 
of various k:inds to be used in the process, designing gauges, work
ing out plant layout problems, and planrti.ng for the flow of work from 
one machine to another in the most efficient manner (R. 137-139). 

On 14 August 1941 accused married Ethel Sc~dt and 1.rr. 
and Mr~. Gourley attended the weddine. Afterward llr. Gourley gave 
accused a $500 check ·(Ex. 19) as a wedding gift. The $500 checks 
dated 5 September 1941 (Ex. 21) and 20 September 1941 (Ex. 22) which 
accused received were for engineering work for Er. Gourley. The $3000 
check (Ex. 24) was a loan. Accused did not ask for the loan. :v.r. 
Gourley knew he was looking for a house and "there was one we decided 
on getting. I presume he gave me this to help to make the initial 
deposit". With reference to the $300 check (Ex. 31), when asked by 
defense counsel whether he had heard ~r. Gourley testify that it was 
given as a loan, accused answered that he did not recall what the 
understanding was, whether it was a loan or for engineering services. 
In response to the question 11Did you expect to pay back any of those 
sums", accused replied that he expected to pay back the loan of $3000. 
In accepting the wedding gift and in doing the engineering work for 
¥ir. Gourley accused did not feel that he was doing anything prejudicial · 
to the interests of the United States (R. 138-140). 

The checks bearine the endorsement of the wife of acc~sed and 
also the $3000 check which sh.e did not endorse were deposited in her 
separate account in a bank in Baltimore, l:aryland, within a block from 
her place of business. Accused had.a bank account in the Riggs 
National Bank, in Washington, but the wedding check ·which he turned 
over to his 'Wife "more or less set a precedent". He had in mind buy
ing a house and he knew that she wouldn't spend the money. lJoreover, 
he did not keep any more money than was necessary in his personal 
account. A few years back he had become involved in litigation and 
feared that if he had too much in his bank account it would be attached 
and he would be without funds (R. 141-142)~ 

Accused further testified that he had initialed the memorandum 
of the Ordnance Department, Exhibit 18 (with reference to outside 
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employment by contractors of employees of the department) but he never 
became acquainted vd.th its terms. "A lot of this matter" was initialed 
without reading it. So many revisions of Arrey Regulations were 
circulated that there wasn't time to read them and he just initialed 
them and passed them along. He first learned that he might be 
criticized for bis dealings with llr. Gourley and the American Manu
facturing Company about November 1942. Accused and his w:i.f'e came upon 
the "Officer• s manual" in a bookstore and he bought it at her suggestion. 
He did not read it all but he looked through it, found the regulation 
and restriction· against dea-linf, with outside finns and realized that 
probably he had done something he ''was not supposed to do11 • He had 
nothine to do with the negotiation or award of contracts, he did not 
act or attempt to act as a representative of Mr. Gourley or his company 
in the transaction of business affairs in the Ordnance Department of 
either the Army or the Navy and he had never knowingly committed any 
act which he felt might prejudice the interest of the United States (R.
142-144). 

Or118 January 1943, one of the officers in the Ammunition 
Division told accused to call that afternoon at a certain office in the 
Inspector General's Department. He went as directed. Colonel :McCoy did 
not advise him as to the nature of the proceedings but "read a paragraph 
out of a book" (the 24th Article of War). Although, in response to a 
question whether he fully understood his rights as a witness accused had 
answered "I don 1t know I think I do", he did not in fact understand them•. 
He thought that it did not make any difference. He knew somebody was 
being investigated and he was willing to give his questioners any informa
tion they wanted. He thought that, since he was in the Aney, he had to 
answer their questions. He had read the testimony which he gave before 
the "Inspector General" and it was not in an·respects true (R. 144-146). 

Accused was then asked to go through the transcript of his 
statement to Colonel l:!cCoy oh 18 January 1943 (Ex. 30), and to point 
out any answer therein which was not correct. Accused proceeded to 
do so and indicated seventeen separate instances in ·which answers given 
by him under oath in that statement were not true or correct. Some of 
them were patent inaccuracies and others pertained to relatively minor 
matters. Those which appear to bear materially upon issues of the 
present case are as follows: Accused was asked by Colonel :LrcCoy whether 
"theytt (American 112.nufacturing Company) were "enabledn through any of 
the engineering services _of accused to obtain contracts "from Ordnance" 
and accused answered ''Yes, Colonel, they were". At the trial accused 
testified that his -answer was not coITect. He stated that it was a 
misunderstarrling, as "I thought they said unable". Or118 January 1943 
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upon being asked why he did not deposit the yhecks 'Which he received 
from l:r. Gourley· in his own bank account, accused stated that he had· 
no reason for putting them there, he and his wife had no joint account, 
each of them ha.d an account atxl one place was as good as another. A.t 
the trial he stated that this was not strictly in accordance with the 
truth as he had the "additional" reasons 'Which he had recited in his 
testimony. In his statement to Colonel McCoy accused asserted that, 
as he wanted to own a· home and had a chance to get one, he "asked him 
@• Gourlel,_7 if he wruld loan me $3,000". He testified that the 
foregoing statement was not true, that in fact there had been no request 
but that 11 the money was made available to me 11 • He thought "the 
answer didn't make any difference". Defense counsel then called his 
attention to the following question and answer appearing in his state
ment of 18 January 1943: "Question: Was this definitely requested as 
a loan? Answer: Yes, sir". Accused testified that he thought he 
had been asked if it was a loan; that he had understood his questioner 
to say 11Was this definitely a loan?" In his statement accused was 
asked this question "All right, now lfr. Gourley who had been dealing 
with you thought that you could be influential in helping him to secure 
some business in his·plant at Fort Worth, Texas, and for that reason 
loaned you the $31 000?11 and answered "Yes, sir". Accused testilied 
that his answer was not true. He had never told irr. Gourley that he 
would get him any business atxl J.fr. Gourley did not believe that accused 
might be influential in so doing. Accused had just answered the 
question 11 any way possible. I agreed it was possible that anybody 
who. loaned money"might want something in returnn. On 18 January 1943 
accused had stated that with the exception of the $3000 loan and the 
$500 wedding gilt all of the money which he received from llr. Gourley 
was for engineering services. At the trial accused testified that 
this was not entirely true, as one check of $200 "was for cash. I 
cashed a check for him /pourlei.7". '!he court indicated by its 
findings that it aecepted the explanation of accused as to the $200 
check but it should be noted that in qualifying his prior statement ac
cused did not mention the $300 check of 3 December 1941 (Ex. 31), 
which li!r. Gourley positively testified was a loan and not comuensation 
for services. In the statement accused asserted that·he had ~orked 
over a period of 200 or 300 hours for Yr. Gourley. He testified that 
in fact he had worked more than 600 hours. His explanation was. that he 
had answered the questions quickly and did not have a chance to "figure 
it outn. In the statement in answer to a series of questions relative 
to the memorandum (Ex. 15) which he had prepared approving the requested 
increase in the maximum allowance for machine tools from $175,000 to 
$275,000, accused had said, in effect that he had not discussed the 
matter with l:r. Gourley and that Gourley had no intimation as to what 
action accused had taken. Accused testified that his prior statements 
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were not correct and that in fact, as related by him at the trial, 
he and :i.rr. Gourley had been together when the memorandwn was pre
pared. Colonel ~cCoy asked accused in what manner the regulation per
taining to the employment of officers by Government contractors came 
to his attention and accused replied that a general memorandum came 
over "our desk pointing out some loan of that nature, and I found it 
out". Accused testified that his answer was not correct as he had, 
in fact, .first seen the regulation in the Officer I s Guide. Accused 
also testified that in makin6 all of the untrue and incorrect state
ments on 18 January 1943, it had not been his intention to deceive 
Colonel McCoy or the re9resentatives of the Department of Justice 
(R. J..46-153 ). 

On cross-examination accused admitted that he had deposited 
his Army pay checks in his own account in the Riggs National Bank and 
that for two or three months prior to his purchase of a rfouse and £or 
six to eight months thereafter (fr<•n early in 1942 until 1943) his 
account in that bank had been in excess of $1,000. He testified that 
he regarded the compensation he had received for his work for l[r. Gourley 
the same as any other pay for engineer-lng services and that he con
sidered he had fairly earned it but admitted that in making out his 
income tax return for the yoar 1941 he had not included such corapensatio~ 
therein as income. The prosecution specifically directed his attention 
to the check in the amount of $500 dated 20 September 1941 (Ex. 22) and 
asked whether he had returned that check as income for 1941. Accused 
answered 11 No, at that time I considered that as a gift". The prosecution 
then called his attention to the fact that the check was "marked £or 
engineering services" to which accused replied, 11 No it is a gift" 
(R. 155, 156, 161, 162). 

5. a. Specification 1, Charge I (Wedding gift check of $500, 
dated 15 August 1941). The evidence shows that on 14 August 1941 ac
cused married Ethel Schmidt, that vr. J. Gourley and his wife attended the 
wedding as the only guests, and that llr. Gourley gave accused a wedding 
present in the form of a bank check of $500 drawn on the account of the 
American r:anu£acturing Company of Fort Worth, Texas, of which Mr. Gourley 
was the president and principal stockholder. The company had been 
awarded a ccntract by letter of intent dated 19 July 1941, to make 
750,000 shell forgings (105 mm) for the Army for a total price of 
$2,550,000 and iu-. Gourley had called at the Washington Ordnance Office 
in connection with that transaction. Colonel Davis, who was,in charge 
of the lletal Components Section of the Ammunition Division suggested the 
possibility of his taking a contract to machine some of the shell which 
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his company had contracted to produce. It was then the policy of the 
Ordnance Department to place small machining orders in forging plants 
so 'that eventually completed shell could be manufactured in eaeh plant. 
Colonel Davis turned lilr. Gourley aver to accused, then assigned to 
the Anununition Section as an expert and consultant on machine tools, 
and directed the latter to explain to Gourley the nature of the process 
of machining shells and advise him what ·tools and equipment would be 
required. 'lllat was the first time Gourley and accused had met and the 
record does not show just when it occurred. .Gourley testified that 
it was in April or llay, accused stated that it was in June, and 
Colonel Davis placed it in the SUllllller of 1941. However, the testimony 
of all of them was to the effect that it was subsequent to the award 
of the first contract for the forging of 105 millimeter shell. The 
date of the letter of intent covering the award is 19 July 1941 and 
the date of the endorsement of acceptance thereof by the contractor "by 
w. J. Gourley Pres." is 30 July 1941. It is apparent therefor that ac
cused and Mr. Gourley were strangers to each other until sometime after 
19 July 1941. 

' 
An order for machining 100,000 of the 105 millimeter shell 

to be produced in its plant was awarded to the American lianufacturing 
Company by letter of intent of 11 August 1941 ?Jhich was accepted by 
the company 25 August 1941. The letter provided that the Government 
would furnish new machine tools required by the contractor to a value 
of not to exceed $175,000. That figure was based upon the list of ma
chine tools and the estimate of the cost thereof prepared by accused at 
his first meeting with };Ir. Gourley. The order for the ma.chining of 
100.,000 shell was a comparatively small educational order. It was con
templated that it would be followed, as it was followed, by other and , 
larger orders. The contractor was inexperienced in the machining of 
shell and it was necessary that its plant be equipped and tooled for the 
process. Accused was the only machine tool expert in the .Ammunition 
Section and it must have been apparent to him that in all probability 
he would be called upon at some future time for advice or action in 
hi's official capacity in connection with the problema arising out of 
the performance of the contract. So far as the record discloses accus'ed, 
who was then a l1ajor, had no income other than his compensation as an 
officer in August 1941 and the wedding present of $500 was the equiva
lent of his base pay for two months. Both accused and Yr. Gourley in 
their testimor:v stressed the close and intimate friendship 'Which grew 
up between them but, as has been pointed out, the documentary evidence 
of record indicates that the period of their acquaintance prior to the 
making of the gift was less than 30 days. Even according to the statement 
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of accused that they met in June 1941, it was only about two months. 
The acceptance by accused of a gift of $500 from a Government con
tractor un'tler such circumstances was flagrantly improper and con
stituted a violation of the 96th Article of War. 

b. Specifications 2 and 3, Charge I. Both of these Speci
fications-cover receipt by accused of the same four checks, namely, 
three, each in the amount of $500, dated, respectively, 5 September 
1941, 20 September 1941, and 10 January 1942 and one in the amount of 
$300 dated 3 December 1941 (a fifth check in the amount of $200 
mentioned in these Specifications has been eliminated from considera
tion by the findings of the court). It is alleged in Specification 2 
that the checks were received and accepted by accused in violation of 
paragraph 2e(9) and paragraph 2e(lO), Army Regulations 600-10, 6 
December 1938, ~ compensation for his services as consultant and 
advis9r to the -rican 1.fanufacturing Company and w. J. Gourley in 
connection with the performance of contracts of the company with the 
United States. It is alleged in Specification 3 that accused received 
and agreed to receive the same checks in violatiai of Section 113, 
Federal Criminal Code (Sec. 203, Title 18 USC) as compensation for 
services rendered and to be rendered to the American Manuf'acturing 
Company and w. J. Gourley in relation to contracts between the United 
States and the company in which the United States was interested and 
'Which were then pending before the Ordnance Department of the Uni tad 
State1;1. 

(1) As to Specification 2, it is not disputed that accused 
received the checks under consideration and that he applied the proceeds 
thereof to his own use and benefit. Both lir. Gourley and accused 
testified that the three $500 checks were paid to accused as compensa
tion for services which consisted of planning the production layout and 
designing tools and fixtures required by the American l:ianufacthring 
Company in connection with the performance of its contracts with the 
Government for- the manufacture of shell. They were not in accord as to 
the $300 check. l{r•. Gourley testified positively that it was a loan. 
When he.was questioned under oath by Colonel McCoy of the Inspector 
General I s Department, accused had stated that the check was given for 
engineering services. At the trial he could not recall whether it was 
a loan or for engineering services. He testified, however, that he did 
not expect to pay it back. 

The Artrq Regulation cited above in part provided that no 
member of the military establishment on active duty should act·as a 
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consultant for a private commercial enterprise with regard to any 
matter in 'Which the Governrr,ent was interested (see 2e(lO), AR 600-10, 
6 Dec. 1938). · ~ 

According to the uncontradicted testimoey and his Cffll admis
sions accused, 'While on active duty as an officer, acted as a con
sultant for the American )Janufacturing Company 'With respect to matters 
in which the Government was interested, namely, the contra~ts of the 
compacy- for the manufacture of shell for tre Army. Clearly the record 
is sufficient to support the finding of guilty of Specification 2, 
Charge I. · 

{2) Concerning Specification 3, Charge I, the Federal Statute 
therein alleged to have been violated by accused makes it unlawful for 
any officer in the employ of the United States to receive or agree to 
receive any canpensation for services rendered or to be rendered to 

.axr:f person in relation to any proceeding, contract or other matter or 
thing in 'Which the United States is a party or directly or indirectly 
interested before·axry department, bureau or officer. 

In the case of United States v. Booth (148 F. 112), involving 
the construction of this statute, the court commented on its broad 
language as follows: 

"***Any officer--any clerk, no matter how subordinate may 
•be his. clerical position, if he be in the employ of the 

government-is expressly included, and forbidden to do those 
things which are made unlawful by the comprehensive language 
of the la:w. Congress proceeded evidently in recognition of 
the principle that 'No man can serve two masters•, and that 
it was not right that an officer should agree to accept fees 
for doing services in matters where the United States is 
interested before any officer of the government. The per
fonnance of du~ by an officer is compensated by the salary or 
fees regularly allowed by law. To permit agreements for other 
compensation for services,.to be paid by those interested in 
mgtters before government officers, would be to countenance 
the rendering of .services oftentimes inconsistent with 
fidelity to the best interests of the governnent, to vmich the 
employee owes his first and highest obligation." 

It appears from the evidence for the prosecution, which was 
largely documentary, that accused, in his official capacity as an officer, 
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rendered valuable serv"ice to the American kanufacturing Company with 
reference to its contracts with the Government and that, in several 
instances, he placed himself in the positiorr of being obliged to serve 
two masters whose interests were adverse.. In the first order for 
machining 105 mi.11.imater shell, which the company received on 11 
Au,:;ust 1941, it was given an allowance of not to exceed ~175,000 for 
the purchase of machine tools at Government expense. That figure was 
based upon a list of tools with estimated costs thereof prepared by 
accused at the direction of the chief of his section on the occasion 
of his first mcetinc; with Hr. Gourley. Shortly after that meeting, 
without the knowledge oI' anyone in the Ordnance Department, accused 
entered the employ of the company as its machine tool expert. After 
!,ir. Gourley had ciefinitely ascertained what equipment would be required 
to efficiently perform the work contemplated by the contract, he 
applied to the St. Louis Ordnance Office for an increase of the maxi.mum 
allowance for machine tools to ~275, 000. That office asked the 
Washington office for authority to grant the application and Colonel 
Davis referred the matter to accused who, in collaboration with Mr. 
Gourley, pre1Jared a memorandum which set forth a detailed analysis of 
the requested increase of !.?100,000 and recommended that it be allowed. 
The date of the memorandum was 14 October 1941. By that time accused 
had received from Mr. Gourley aweddinr; gift of J5UO and $1000 for 
neneineering services". 

Both accused and 1,,ir. Gourley testified that, since the 
American Fanufacturing Company did not receive any of the additional 
allowance of $100,000 but that the fund was placed in a specj,al account 
from.which lt was paid directly to tha vendors of the machine tools 
purchased for the use of the contr.:..ctor, the company derived no benefit 
from this transaction. Manifestly, the increase did benefit the 
company. If it had not been granted the company would have been obliged 
either to advance from its own funds the additional amount required or 
to undertake performance of the contract with the inadequate and un
suitable machinery as originally planned. roreover, it appears that one 
of the reasons assigned for granting the additional allo1'rance was that 
it would result in an increase in the rate of production of shell by
the contrac:tor. 

Accused also testified that the preparation of the memorandum 
was in the nature of a clerical task not involvine the exercise of any 
discretion on his part, that he merely put down the costs of the various 
art~cles as· originally estimated and the actual costs as given to him 
by l.:r. Gourley. The memorandum shows on its face that such was not the 
case~ Arnone the reasons therein stated for the increase in the allow
ance for m~chine tools was that some of the it~ms on the original list 
were too light and heavier or larger machines were considered desirable, 
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that the cost of tooling other items had not been included, that tne 
production rate of the lathes originally listed had been overrated, 
and that two additional lathes not formerly listed had been ordered. 
A new item of $25,000 was added to cover "mechanical aids and in
stallation of equipment" originally "over-looked". 

Immediately after Pearl Harbor the British Government made 
available to the United Stat.es a large quantity of machine tools for 
the production of munitions. According to the testimony of several..· . 
disinterested and credible witnesses, civilian and military employ~es · · ' 
of the Ordnance Department, the task of placing this machinery was · 
delegated to accused {he testified to the contrary) and it was handled 
"completely" by him. 0:1 3 March 1942, accused prepared for the 
signature of Colonel ta.vis a memorandum highly. recommending the American 
Manufacturing CompBJ1Y as a recipient of the British equipment. 
Ultimately most of it was shipped to that canpa.ny for stora.ee and much 
of it was leased to the company for use in the performance of its 
contracts for the production of shell for the Anny and for the Navy. 
American contractors were not familiar with the British mac~inery, it 
was non-standard in this country and they were very reluctant to take 
it, it is true, but it was a factor in the award to the American Manu
facturing CompBJ'!Y of its largest Army contract. On 9 November 1942 a 
contract amounting to more than $3,000,000 for the manufacture of shell 
(75rnm)was awarded to the company. The contract provided that in its 
performance the use of the British equipment, a large quantity of which 
was listed in a schedule attached thereto, was approved and agreed uron 
and that the contract price was·predicated upon such use• 

. Pursuant to a request of llr. Gourley directed to General R. E. 
Hardy of the St. Louis Ordnance District, accused went to Fort Worth, 
Texas, the latter pa.rt of June 1942 to inspect the surplus British 
equi?11ent. After remaining there several days during which time he and 
his wife went on a two-day sightseeine trip by automobile to San Antonio 
and Corpus Christi with lJz:. Gourley at the expense of the latter, ac
cused returned to Tiashington. The prosecution introduced in evidence a 
letter addressed to accused, from the American ~anufacturing Campany, 
dated 27 June 1942, the last day of his stay in Fort 'Worth. It con
tained a proposal that the comP?,ny clean, assemble, and install four 
British forging plants at a cost of $79,525.67 per plant. The company 
submitted the sane proposal to the St. Louis Ordnance District by letter 
dated 7 July 1942, and that District wrote to the Washington Ordnance 
office requesting a "breakdown" of the figure 11 of ~80,000.00 per linen. 
Accused sent to the St. Louis office, by letter dated 16 July 1942, a 
detailed estimate shol'dng the cost of installing each of the forging 
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plants as proposed by the American Manufacturing Company to be $79;525. 
The letter stated that $80,000 per plant was 11in the opinion of this 
office, fair". The proposal was not accepted by ttie Goverrunent. It 
is significant that although the letter from the company to accused 
did not itemize the proposed cost per plant of ~79,525.67 the detailed 
"breakdown" of the estimated cost submitted to the St. Louis Ordnance 
Office by accused shows a cost per plant of $19,525, a difference of 
only 67 cents. 

In the process of leasing the British machine tools to the 
American Manufacturing Company the St. Louis office requested of the 

· Washington Ordnance office information as to their fair value in order 
that the annual rental of 12} percent of such value could be computed. 
In response to this request, accused wrote the St. Louis office under 
date of 11 September 1942, transmitting a detailed estimate:of the 
value of the British equipment based upon the new price of ~omparable 
.American machines less depreciation of 25 percent. In the lease sub
sequently executed the Government did not accept the estimates of ac
cused but adopted valuations ccnsiderab]y higher. Throughout all of 
the transacticns related above accused did not disclose to anyone in the 
Ordnance Department· that he had received any payments from 1'ir. Gourley 
or his company. 

Both Yr. Gourley and accused testified that the services of 
the latter perfonned for the American Manufacturing Company were 
separate and apart from his official duties, that the payments made to 
accused were not intEnded to and did not in fact influence bis·official 
acts, and that their transactions did not in any wey- prejudice the 
interests of the United States. Considered in the light of the entire 
record these protestations of good faith are far from convincing. Ac
cused not only concealed from his associates am superiors in the 
Ordnance Department the fact that he was in the em.ploy of a Government 

. contractor but he turned over all of the checks which Yr. Gourley gave 
him, with the exception of the $JOO check, to hl.s wife who deposited 
them in a separate account maintained by her in a Baltimore, Maryland 
bank in her name prior to her marriage to accused. In his sworn 
statement to Colonel licCoy accused asserted that there was no particular 
reason for depositing the checks in that manner. At the trial he 
testified that there .had ·been a reason. He had at one time been in
volved in litigation and tried to keep his own bank account as low as 
possible for fear it would be attached. On cross-examination, however, 
he admitted that he deposited his Anny pay-checks in his accoUht in a 
Washington bank and that from early 1n 1942 until 1943 the balance in such 
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account was in excess of $1,000. Accused and lrr. Gourley could not 
agree as to vmy accused had been paid $300 in December 1941. Accused 
stated to Colonel liicCoy that it was for engineering services. Y;.r. 
Gourley testified that it was a loan. At the trial accused could not. 
recall 'Whether it was a loan or for services although he testified 
that he ciid not intend to pay it back. lloreover, although accused 
maintained that the t'WO checks each in the amount of $500 which he re
ceived in September 1941 were for services which he performed in good faith 
and that he did not learn until about November 1942 that his acceptance 
of them might be improper or in violation of Army regulations, he 
admitted on cross-examination that he had not listed them as income in 
his 1941 income tax return. Apparently in an effort to reconcile this 
inconsistency he found it.necessary to take the position, near the close 
of his testimoey, that the check dated 20 September 1941, on the face 
of which was inscribed "Engineer services" was a gift and not compen-
sation for services.· · 

In the opinion of the Board of Review, the evidence reasonably 
warrants the inference that by actual arrB.llgement or by tacit under
standing with Er. Gourley, accused accepted compensation for which he 
used his position wi_th the Ordnance Department for the benefit -and 
attempted benP£it of the American llanufacturing Company in connection 
with its contracts pending before the Ordnance Department in violation 
of _the Federal Statute cited above. 

c. The Specification, Charge II. On 2 February 1942, ac
cused received a check in the amount of $3,000 drawn by the American 
llanufacturing Company, "by w. J. Gourley", an,d applied the proceeds to 
his own use and benefit. The transaction lVS.s a loan from l:lr. Gourley 
to accused, according to their testimony, but the attendant circumstances 
were not those of an ordinary loan. No security for repayment was given 
and accused did not execute any note or other evidence of indebtedness. 
There was no agreement as to what· rate of interest would be charged and· 
no understanding as to when the loan would fall due. In his state-
ment under oath to Colonel McCoy accused unequivpcally asserted that he 
had asked l~r. Gourley for the loan, but after the latter had testified 
that he "volunteered" to lend the mcney accused testified that his 
statement to Colone1 :McCoy was not true and that "the money had been 
ma.9-e available" to him. He stated that he borrowed the money to ma.lee . 
a down payment on a house which he desired to purchase but instead of' 
depositing it in hts own bank account he arranged to have it deposited 
in a separate· bank account of his wife. 
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At the time the check was given, accused was still in the 
employ of the American lf;anufacturing Company as the performance of his 
engineering services for that company, according' to his own testimony, 
was not concluded until t:arch 1942. At that time the British machine 
tools which had been turned over to the Govermient had not been dis
posed of and accused had charge of placing them for the Ordnance De
partment. The American t:anufacturing Company had been awarded three 
contracts for the manufacture of shell for the Army and four more were 
to follow. The largest of those contracts, an order for 75 millimeter 
shell amountin~ to more than $3,000,000, was based upon the use of the 
British equipment leased to the company upon the recommendation of ac
cused. 

It is the opinion of the Board of Review that the $3,000 check 
under consideration was not a bona f1de loan and that such an amount 
would not have been advanced to the accused by 1Ir. Gourley if the ac
cused had not been in a position, as an officer of the Ordnance Depart
ment, to benefit the American Manufacturing Company in connection with 
the performance of its contracts with the United States. Under the 
circumstances the acceptance of the check by accused was not merely in
discreet or improper but was dishonorable and constituted a violation 
of the 95th Article of Ylar• 

. 6. Careful consideration has beer.. given to a brief submitted to 
The Judge Advocate General by defense counsel on 5 June 194J. 

7. The accused is 45 years of age. The records of the Office of 
The Adjutant General show his service as follows: Appointed liajor, 
Ordnance Department-Res., 14 April 1941; extended active duty 9 lilay 1941; 
appointed temporary lieutenant colonel, Aimy of the United States, S 
January 1943. · 

8. The court was legally constituted. No errors injuriously af
fectine the substanti~ rights of accused were conunitted during the 
trial. In the opinion of the Board of Review the record of trial is le
gally sufficient to support the findings of guilty ·and the sentence and 
to warrant confinnation of the sentence. Dismissal is authorized upon 
conviction of a violation of the 96th Article of War and is mandatory 
upon conviction of a ~olation of the 95th Article of War. 
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1st Ind. 

2 CJ . . '·1{.. J: 1, : .• ~ .,;War Department, J .A.G.O. ~ -To the Acting Secretary of ,iar. 

l. · Herewith transmitted for the action of the President are the 
record of- trial. and the opinion of the Board of Review in the ·case 
of Lieutenant Colonel August J. Cayouette (0-411914), Ordnance Depart
ment. 

2. I concur in the opinion of the Board of Review that the record 
of tria]. is legal]y sufficient to support the findings of guilty and 
the. sentence, and to waITant confirmation of the ·sentence. I recommend 
that the sentence be confirmed and carried into execution. 

J. I also recormnend that the United States Disciplinary Barracks, 
Fort Leavenworth, Kansas, be desie;nated as the place of confinement. 

4. Inclosed herewith are the draft of a letter for your signature, 
. transmitting the record to the President for his action, and a form of 

Executive action; caITYing into effect the reconnnendaticn made above~ 

l~on c. Cramer, 
:t.,'.ajor General, 

j Incls. The Judge tdvocate General. 
Incl.l- Record·ot Trial.' 
Incl.2- Dr!t. ltr. for sig. 

o! Sec. o! ,var. 
Incl.J- Form o! Executive 

Action. 

(Sentence confimed. o.c.v.o. 210, 2 Se:p ~943) 
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WAR DEPARnnmT 
Arm¥ Servioe Foroea 

In the Of'.t'ioe of' The Judge Ad.vooa.te 
Wuhington, D.c. 

SPJGK 
CM 234706 

U N I T B D S 1' A 1' E S ) 

l
) 

Private ED~ J. l&BBECQllB 
(31126944), 478th Ba.a• Bead- ) 
quarters e,m .Air Bue Squadron, ) 
Detached Service, atta.ohed to ) 
766th Technical School Squadron. ) 

) 

3 0 JU:~ 1943 

FOURTH DISTRICT 
ARMY AIR FORCES 

TECHNICAL 'lRAINING COMUAND 

Trial by- o.c.:M., coxrvened 
a.t Buckley Field, Colorado, 
23 April 1943. Dishonorable 
disoha.rge and coni'inement tor 
twenty-tive (25) year•. 
Penitentiary-. 

REVD:.1Y by the BOARD OF REVIEW 
LYON, m:LL and AlIDR:DIS, Judge Advooa.tea. 

1. The Board ot Reviff ha.a examined the record of' trial in the oue 
ot the aoldier named above. 

2. ~ accused wa.a tried upon the following Charge and Specif'icationsa 

CHARGE• Violation of' the 93rd Article of' War. 

Specif'ioation la In that PriTate Fidm\md J. lABreoque, 478th 
Be.ae Beadquartera and Air Base Squadron, Detached Service, 
Buckley Field, Colorado, attached to '166th Teohnioal Sohool 
Squadron, did, at Denver, Colorado, on or about Februa.r;y 
28, 1943, by force and Tiolence and by putting him in tear, 
feloniously ta.Jee, steal and oa.rry away tram the prese.ce 
ot Frank Prima:vera. $110, the property ot J. Fred Doyle, 
a sole trader doing business a.a~Doyle's Phania07. 

Specification 2a In that Private Edm.lmd J. l.&Brecque, 478th 
Bue Read.quarters and .Air Bue Squadron, Detached Service, 
Buckley Field, Colorado, attached to 766th Technical School 
Squadron, did, at Dexrver, Colorado, on or about llaroh 4, 
1943, by toroe and Tiolenoe and by putting him in f'ea.r, 
feloniously take, steal and oa.rry •8:¥' .trom the presence 
ot A. H. Boma.ah, t36, the property ot Thrift7 Drugs, Ino., 
a Colorado Corporation. 

General (125) 

http:prese.ce
http:REVD:.1Y
http:Ad.vooa.te


(126) 

Specification 31 In that Priva.te F.dmund J. I.a.Brecque, 478th 
Base Headquarters and Air Base Squadron, Detached Service, 
Buokley Field, Colorado, attached to 766th Technical School 
Squadron, did, at Denver, Colorado, on or about April 2, 
1943, by force and violence and by putting him in fear, 

· ·feloniously take, steal and carry a.way from the presence 
of Paul Schneider, ill, the property of J.E. Hankey, a 
sole trader doing business as Capitol Drug Company. 

Specification 41 In tha.t Private Edmund J. l&Brecque, 478th 
Baae Headqu,.rtera and Air Base Squadron, Detached Service, 
Buokley Field, Colorado, attached to 766th Technical School 
Squadron, did, at Denver, Colorado, on or about April 11, 
1943, by force and violence and by putting themin fear, 
feloniously take, steal and carry e:way from the presence 
of H.C. Fisk and Al.ta Cox, ~65, the property of Walgreen 
Co., an Illinois corporation. · 

Specification 5a In that Private Edmund J. I.e.Brecque, 478th 
Base Headquarters and Air Base Squadron, Detached Servioe, 
Buckley Field, Colorado, attached to 766th Technical School 
Squadron, did, at Denver, Colorado, on or about April 11, 
1943, by force and Tiolenoe and by putting him in fear, 
.feloniously ta.lee., steal and carry away from the presence 
of Fred. Weiss, $63, the property of Fred Weiu, a •ole 
trader doing business a.a Weiss Drug Co. 

He pleaded guilty to and was found gullty of the Charge and all Specific&
tions. No evidence of previous convictions wu introduced. He wu sen
tenced to be dishonorably discharged the service, to forfeit all pay and 
allowances due or to become due and to be con.fined at hard labor at such 

·place aa the reviewing authority may·direot for a period of twenty-five 
(26) years. The reviewing authority approved the sentence, designated 
the Uaited States Penitentie.r,y, Leavemrorth, Kanae.a, as the place of con
finement., and forwarded the record of trial for action under Article of 
War soi. 

3. The evidence tor the prosecution discloses. 

~oifioation 1, robbery of $110, property ot J. Fred Doyle. 
Mr-a. Anna. Doyle of 1671 Logan Street., Denver., Colorado, stated that 
her husband., J. Fred Doyle., was the sole owner of the buaineaa conducted 
at 17th and Grant Streets in the City of DeJlT8r, Colorado, under the name 
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ot Doyle's Pharmacy. A.a Mrs. Doyle entered the place ot bueineu on the 
night of 28 February 1943 she sa.w the aoouaed aitting near the fountain. 
Accused was wearing a light coat., hat., dark glaaeea., and a white muti'ler 
a.round his neok. About 10&55 when there were no ouatomers in the store., 
the accused stepped over to the ca.sh register and a aid to Frank Prima.vera.~ 
the clerk behind the ca.sh register., "&opty that register" or "Give me 
tha.t in the register•. The clerkwa.s slow in.obeying tlut order, a.JJd 
accused said "make it snappy•. The olerk withdrew from the register all 
one dollar- bills a.nd handed them to accused. Accused then., with a gun 
in hie hand., rea.ched into the register where the larger money was. Mr's. · 
Doyle attempted to close the drawer and as she did so the accused with
drew from the register a large number oi' bills and left the building. 
A oheok oi' the ca.sh register disclosed that accused had taken $126. 
Mrs. Doyle a.ffirmatively stated that_the ca.sh register was opened and 
the money was ta.ken by the accused 11at the point ot a gun• (R.6-8). 

. 
Specification 2., robbery of i36., Thrifty Drugs., 

~ 

Inc. Mr. A. 
H. Boma.ah of 2052 Kra.merica Street., Denver., Colorado., Treasurer of 
Thrifty Drug Store., Incorporated., of 248 Ea.st 2oth Avenue, Denver., 
Colorado., testified that at about a quarter of ten (just before closing 
time) on the night of 4 Ma.roh 1943.,a.a he was in the process of counting 
the ca.sh., the accused entered the store,· wee.ring a. brown hat., tinted 
glasses and gabardine coat. Accused stood near the magazine department 
clou by until the one reirainfog customer ha.d entered the telephone booth. 
Just as she did so, aoouaed stepped behind the cigar cue and said., 11This 
is a hold-up", or •Thia is a stick-up• or words to that effect. Accused 
had in his hand •an automatic" which he pointed at th~ witness. Mt-. Bomaah 
gave aoouaed what money there .was in the register. As accused walked 
out of the store he stated that he would pay back the money sometime but 
that he needed it worse than witness did. He also ordered witness not ix> 
follow him. Witness estimated that accused got about $35., and stated that 
the money was the property of Thrifty Drug Comp~. a Colorado corpora
tion. (R. 9-11) 

Specification 3., robbery of ~11 from Paul.Schneider., property 
of J. E. Ha.nk:ey., trading e.s Capitol Drug Company. Paul o. Schneider 
testified that on 2 April 1943 he was employed by J.E. Hankey. the sole 
proprietor of a drug business conducted at 2400 Ea.at Colfax Street., 
Denver, Colorado., \Ulder the name of Capitol Drug Comp~. Between 
10&45 a.nd 11 o'clock on the evening of 2 April., while Mr. Sohn.eider was 
standing by the cash register., the accused oame a.round the counter with 
a gun in his hand and said., •step baokJ I want the money in the oash 
register•. \'fitness stepped back and aooused tried unaucoesafully to 
open the.register. lit then ordered witness to open it. Aoouaed ha.d 



(128} 

e. black automa.tio pistol and Mr. Schneider was a.fraid or him. Witneu 
opened the register. The acoused withdrew all the money therefrom and 
then "backed away and went out". Aooused was wearing a brown reversible 
jacket. Witness did not check.the register to determine how muoh money 
was ta.ken, but he knew that accused got at least "one ten dollar bill, 
a five dollar bill, silver dollars and loose change - silver quarters, 
nickels and dimes", the property or Mr. J.E. lankey, trading as Capitol 
Drug Store (R.12-14). 

Specification 4, robbery of $65, 2roperty of Walgreen Company. 
Mr. Herman c. Fisk stated that on 11 April 1943 he was employed as phar
macist of )Ya.lgreen Company (an Illinois corporation) at its plaoe or 
business,2260 Ea.st Colfax, Denver, Colorado. About 8a30 on the evening 
or that da.te,while witness was waiting on a customer, accused ran behind· 
the counter and, pointing at witness an "automatic gun", said, "Open it 
up, buddy". Aocused was wearing a trenoh coat, dark brown hat, .dark 
sun glasses with leather or plastic covers over the ears. Witness opened 
the cash register. Accused looked into the drawer and said, 11Is there 
any more", and took all that was there, to,wit, seven half dollars, 
property,of the Walgreen Compaey (R.15-16). Accused then went out the 
door. Mr. Fisk stated that there were two oash registers in the store. 
On the same nigAt, in the same store, and immediately before this incident, 
the acoused at the point or a gun .forced Miss 'Alta Cox, one of the cashier, 
in Walgreen's store to open the cash register of the cigar department. Ac
cused kept the pistol pointed at Miss Cox until he had withdrawn $57.from 
the ca.sh register, af'ter which he backed out and made a da.ah to the drug · 
department, where he robbed the cash register which was under the super
vision of lh-. Fisk (R.16~20). 

Specification 5, robbery of $63, property of Fred Weiss. Mr. 
Fred Weiss, sole proprietor of l1eiss Drug Company, 5001 Colfax, Denver, 
stated that on 11 April 1943, while he was waitin9 on a customer.the 
accused entered the store. The delivery boy offere4 to wait on acoused. 
Aocused reaohad in his pocket, pulled out a .32 or .38 caliber pistol 
and said, "Open up the register". Mr. Weiss stated that he was "afraid 
of gurus", so he opened the register and accused took i63 therefrom. 
Aooused.kept the pistol pointed at witness and the customer until he 
reached the door (R.20-22). 

The accused declined to testify or to make an unsworn state
ment and introduced no witnesses in his behalf. 

4. The undisputed evidence confirm., the acoused 1s plea or guilty 
of the Charge and each and every Specification thereunder. Every element 

I • 
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of the offense of robbery as alleged is shown beyond a.n:, reasonable.doubt. 
With respect to Specification 4. which alleges the robbery of 465. the 
evidence shOl'fS the a.otual amount of money taken by the accused to be 
i60.50. This slight variance is. of course, immaterial. 

The accused was found guilty of robbery in violation of Article 
of War 93 under five separate and distinot Specifioations. Under the 
Table of Maximum Punishments (M.C.M. 1928. par. 104 c). the authorized 
period of oonfinement under each Specification is ten years. 

5. The Charge Sheet shows that the accused. is 26 years of age and 
was inducted on July 3, 1942. The defense counsel in his address to the 
court. and without a.n:, objection by the prosecution or the oourt. read 
into the record of trial three purported testimonials addressed 11 To 
whom it may concern", one from •Helen B. Divily" of Holyoke Hospital, 
one from a school teacher, 11A. Esther Bar17" of. Holyoke High School, · 
and one dated 14 Ootober 1942 from. "Rev. Walter c. Co:onell 11 

, Blessed 
Sacrament Rectory, Holyoke. Massachusetts. all testifying to the previous 
good character of the e.ocused. 

6. • The court was legally constituted and had jurisdiction of the 
person and the offense. No errors injuriously a.ffecting the substantial 
rights of the accused were committed during the trial. In the opinion 
of the Board of Review the record of trial is legally sufficient to 
support the findings of guilty and the sentence. Confinement in a peni
tentiary is authorized by Article of War 42 for the offense of robbery, 
recognized e.s an offense of a civil nature and so punishable by peniten
tiary confinement for more than one year by section 463, Title 18, of 
the United States Code. 
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SPJGK 
CM 234711 J ;" 't 3 1943 . 

FIRST ARMY 
UNITED STATES ) 

Trial by G. c. ll., convened at 
v. ~ Ja.oklonville, Florida, April

) . 6, 1943. D11mi1aal. 
Colonel ERLE o. SANDLIN ) 
(0-6152), 144th Infantq. ) 

OPlNIO.H ot tho BOARD or UVIEW' 
OOFP, liILl, and .A.NDREWS, M1• Advoo1.t11 

1, The reoord ot trial 1n the o&H ot th• 01'1'101r naud above h&1 
bttn •Xllllintd by the Board ot R•Tin and. the Board 1ubmit1 th11, it, 
opiniou, to Th• Mg• .Advooat• O.n.rll, 

• · 2, A.oo\iltd wu tried upon the tolloring Oh&r11 and. Sp10U'1oat1on1 

ORA.RGEa Violation ot the 86th .vtiolt ot War, 

Spto11'1oat1on1 In that Oolon1l Erl• 0, S&nd.lin., 1'4th 
Int&ntZ'J', wu ~ at Oomb&t Tel.Ill Ca.mp, Atlantia !ta.oh, 
Florida, on or abo'!R February 18, 1948, tound dJ"\mk 
whilt OD duty a.a Oornmending Ottioer, J&ok1onT1llt 
Looal Stator, Southern Seotor, E&1t1rn Detenae Oomaw.i:14. 

J.oo\iled pleaded not guilty '\o and wu found gu1ltf ot the Charge &nd Sptoi• 
t'ioa.tion, No, tTidenot ot previo\11 oonTio'biona wa, introduoed, lie wu 
11nteno1d to bt d11mi11ed. th• aerno•. th• rtritwing a.uthor1ty a.pprond 
the 1entenot, forwarded the reoord pur1uant to the proT11iOD1 ot .lrtiole 

· ot War 48, and. 1ubm1tt1d the tolloring reoommencl&tion tor olemeno11 •an 
the ,man1mo'11 reoommend.ation ot the oourt to oltmtn.oy, and 1n Tin ot tht 
exoellent 1erT1oe1 ot a.oou11d and h11 Ta.lut to th• Gonrmll8nt, it 11 rtoom
Jllend.ed. that the 11ntenoe be commuted by the Pr11id1nt to a. reprimand. and. 
torteiture ot Fitty' Dollar, ($50.00) ot the ottioer•a pq per month for 
ab: (e) montha." . . . . . 

3. The eTidenoe ahon that the F&ltern Dtt,na, Command wu H• 

tabliahed. by virtue ot order• i11u1d ·by the War Depa.rtmnt on December 
20, 1941, and larch 16, 1942. The Ea1tern Dttena, OoJlllal2d. on Fibrua.ey 
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18, 1943, embraced i'if'teen states, part ot another state., and the District 
of Columbia., a territory inhabited by milliona of citizens of the United 
States and constituting the entire Atlantic Coast a.Di a portion of the · 
Gulf Coast of the United States. By its geographical location it was 
particularly subject to attaok and., in connection therewith, was subject 
to espioll&ge and acts of sabotage thereby requiring the adoption of 
military measures necessary to establish safeguards against such hostile 
operations. (Public Proclamation No. 1., Headquarters Ea.stern Defenae 
Command., lay 16., 1942. Fed. Reg. 3830., :t.ihy 22., 1942 ). The territory 
of the Eastern Defense Command had also been prescribed as a military 
area established to provide every possible protection against espionage 
and against sabotage to national defense :material., national defense 
premises., and national defense utilities as defined in section 4, aot 
of April 20., 1918 (40 Stat. 533), as amended by the act of November 30, 
1940 (54 Stat. 1220)., and the act of August 21, 1941 (55 Stat. 656J 50 
u.s.c. 104).,(Ex. Order 9066, Feb. 19, 1942J Public Proclamation No. 1, 
Headquarters Eastern Defense Command, 16i.y 16, 1942). 

On February 18, 1943, the Eastern Defense Command maintained 
its headquarters at Governor's Island., New York, and was commanded by 
Lieutenant General H. A. Drum., u.s.Army (s.o. No., 74, Headquarters Eastern 
Defense Command., liar. 20, 1943) t Southern Sector., Ee.stern Defem e Comne.nd, 
maintained its headquarters at· Jacksonville, Florida, and was commanded 
by Brigadier General Harold F. Loomis., U.S. Arm:, (R.6,7); and the 
Jacksonville Local· Sector., previously designated by the Commanding General., 
Southern Sector., Eastern Defense Command (Annex No. 7 to Field Order No. 
9., Southern Sector, October 14, 1942, Ex.A), ·-maintained its headquarters 
at Jacksonville, Florida, and was comroanded by the accused, Colonel Erle 
O. Sandlin, 144th Infantry, he being the senior line offic~r of the or
ganizations comprising the troops assigned to the Jacksonville Looal 
Sector (R.7,9,15). 

The boundaries ot the Jacksonville Local Sector embraced Nassau 
Sound, Dinsmore. Jacksonville. Orange Park, St. John's RiTer. Oresoen1; 
lake, Deland (all incl~ive) Ponoe DeLeon Inlet (exclusive) {R.7,Ex.A). 
The purpose ot its designa.tion waa·to provide for the-defense of the 
Jacksonville area, hence i ta miaaion was expressly declared to be a 

"!.• Defend the Jacksonville Local Sector against land 
or sea attacks and support naval opere.tions under category of 
Defense fC t. 

•b. Be prepared to assist, on orders trom this (Southern 
Seotorj headquarters in the defense or Army and Navy airfields 
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and other important installationa in the JaoksonTille Local Sector. 
·•o. In f'urthera.nce of the execution ot the aaaigned 

missiona 
(1) Establish bee.oh patrols and outposts.during periods ot 

darkness am tog to discover am repel enellliY landings 
or infiltration by en8JIJiY' a.gents. 

(2) With the personnel, armament and equipment assigned, 
oria.nize the Tempora.ey Ha.rbor Defenses· of' Jacksonville.·· 
(a to cover the entrance to the St. John's River. · 
(b to support beach defense within .the range and sector 

of fire of' the armament. 11 (R. 7, Ex.A.) 

. About January 20, 1943, elements of' the 144th Intantey were 
attached to the Jacksonville Local Sector (R.9,17) and accused, by virtue 
of seniority (R.~) was verbally designated by General Loomis as oolllllll.Jlding 
officer of the Jacksonville Local Sector. Thia. desigD&tion wu aubae
quently, January 25, 1943, conf'inred by written amendment to Field Order 
No. 9 (R.9J Ex. B). .A.coused was oomrnanding officer of Jacksonville Local 
Sector until he was relieved on February 18, 1943, by verbal order ot · 
General Loomis (R.13,21). On several occasions during the period between. 
January 20, 1943, am February 18, 1943, accused discussed :matters pertain-

. ing to the mission ot Jacksonville Local Sector a.nd hia duties u it• 
coJJVDAnding officer with Generd Loomis (R.10,13), with Colonel Ralph E. 
Hill, Headquarter• Southern Sector (R.15,16), and with lkjor lmgh L. 
Wilcox, Adjutant am S-3 of Jacksonville Local Sector (R.20,·22) and had 
directed Mljor Wilcox.to issue Special Orders No. 2 for Jacksonville 
Local Sector, January 25, 1943 (R.20,21,22J Ex. c). 

Shortly atter 5 o'clock P.H. on February 18, a.ccuaed went to 
his quarters, which were- in a hutment at Atlantic Beach Camp, in the 
Jacksonville Sector (R.10,14). At that tillle he wu aober but had the 
odor ot alcohol on his breath (R.25,57). Between then and 6 P.:M. aocuaecl 
and three junior officers ·ot his commatld consumed a.bout half a pint ot 
whiskey (R.27,29,59), accused taking two or three drinb (R.26,28) 
directly trom the bottle (R.29,59). At 6 o'clock P.M. General Loomis 
went to accused's quarters, found accused aitti~ down (R.11). General 
Loomis testified. that a.a he entered "He (accused). had ditfioulty in 
rising when I· came in, when he stood . up and saluted he was rather unsteady 
on his feet, his hands shook, his eyea had the look ot a drunk man, and 
he seemed to be mentally oon.f'uaed or dull and hi• talk waa not olear• 
(R.14). The witness then made tb,e statement to accused, "You are drunk•, 
a.ccuaed answered, "Yes, air". Witness then aaida •1 am sorry to see 
thia and you are hereby relieved from command and placed in arrest in 
quartera"(R.11). The witneaa immediately thereatter confirmed thia 
verbal order by a. written order (R.12). The witneaa stated without 
reurvation that at that time accused wu commanding officer ot Ja.clcaon-
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Tille Looe.l Sector (R.16) and was drunk (R.11). 

Jajor Gaston M. Wood, 144th Infantry, was with accused in his 
quarters when General Loomis entered at 6 o'clock P.M. and testified 
that at that time a.ocused was command1 ng officer of Ja.ckaonTille u,cal 
Secto:i:- (R.27) and was under the influence ot liquor (R.26) but not 
drunk under the definition, "when a man has lost possesaion of his 
faculties he is beyond arry measure of thought or aeything ·else"(R.28). 
After obta.ining permission from General Loomis witness assisted accused 
to get on his bed (R.27). . 

Capta.in Lucius c. Moody, Dental Corps, 144th Infantry, was 
a.lso with aoouaed in his quarters when Genera.l Loomis arrived. He 
testified that there we.a whiskey present (R.31), that "ma.ybea accused's 
to11gue wa.s aa little thick" (R.32), but that his speech 'W8.S normal 
(R.30). Witness did not know tha.t accused was drunk (R.32). 

General Loomis sent two medical officers of his cOJDJDand to 
accused's quarters. Both pronounoed accused druclc (R.33,35,36). 
Lieutenant Colonel Ralph A. Getchell, Medical Corps, Surgeon, Southern 
Sector, testified that he examined a.ocused in his quarters at about 
6t30 o'clock P.M. February 18, 1943 (R.32,33). 

' 
"I went ill his· quarters and he was atretohed out on his 

bed and could not be aroused, had the odor of alcohol on his 
breath, a pint bottle of w~key sitting on the table by his 
bed approximately two-thirds full, and I tried to arouse him 
and wu una.ble to do so. Upon these findings, I ma.de the 
diagnosis that he was drunk" (R.35). 

The witness a.lso testified that the pupils of aocused'• eyes were dilated, 
and that his eyes did not glisten (R.34). Lieutenant Colonel Robert H. 
Coleman, Medical Corps, 144th Infantry, testified that he saw accused 
about 6tl5 o'clock P.M., February 18, 1943, found him drunk, with a thiok 
tongue and speech, flushed face and eyes that indicated accused had been 
drinlcing (R.37.38 ). · 

Accused was 'then. at about 6115 P.M. • by orders ot General 
Loomis (R.35), taken by ambulance from accused's quarters in Atlantic 
Beach to Camp Blanding Station lbspital, a distance ot fifty-two miles 
(R.36), arriving between 9t00 and 9130 o'clock P.M. (R.39,42). Aoouaed 

walked and got up into and got down from the ambulance without assis-
tance (R.37,52), and sat on .the front seat beside the driver (R.37.52), 
while Lieut_enant Colonel Coleman rode behind the front seat of the 
ambulance (R.37)•. During the three hour drive acoused's condition u to 
sobriety changed 0 to a degree. a little bita (R.36). 
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On arrival at the Station Hospital, Camp Blanding, accused 
was admitted to the hospital by the surgical officer of the day, on 
the tra.nsfer slip which contained a diagnosis of acute alooholio in
toxication (R.39 ). Because of this diagnosis at 10al5 P.M. a blood 
alcohol test was made. The report of the clinic on the blood alcohol 
test disclosed that the alcoholic content of the blood wa..s then 1.5 
milligrams per cubio centimeter of blood (R.40,43J Ex.D). Major John 
Ragan Stewart, Medical Corps, Captain John T. Cuttino and Captain 
Hugh B. Goodwin, Medical Corps, all or Station Hospital, Camp Blanding, 
Florida, testified that the results of the blood alcohol test indicated 
that accused was not in a state of a.cute alcoholic intoxication or 
drunk at the time of the test (R.40,46), but had been consuming alcohol 
(R.45,44). 1-ajor Stews.rt testified that accused was cooperative, able 
to walk and talk, he answered all questions sensibly e.nd gave every 
indication of being sober (R.39). Captain Cuttino testified that a 
blood alcohol test taken at l0al5 P.M. woula. not be an indication of 
the alcohol in the blood at 6 P.M. and he knew of no standard rate 
at·which alcohol is oxidized in the blood (R.44). 

4. Accused produced various witnesses who were in contact with 
him on the evening of February 18, 1943, after 6 P.M. or the next 
morning, all of whom testified that accused appeared sober when ob
served. Captain Hugh B. Goodwin, I.iedical Corps, testified that he 
saw accused at Station Hospital on the mornine; after his admission, 
at which time he found no record of alcoholism (R.46) and no symptoms 
or residual of alcohol (R.46); that a concentration of blood alcohol 
of 1.5 milligrams per cubic centimeter of blood would not indicate 
drunkenness (R.46) or alcoholic intoxication, but would indicate a 
"social aspect of drinking" (R.47). The witness testified that if 
the blood alcohol test taken a.t l0al5 P.M. showed a.n alcoholic content 
of 1.5, the content at 6 P.M. before would depend upon when the alcohol 
was taken by mouth (R.48), that blood alcohol tests are "certainly not 
infallible" (R.48), and that the a.mount of alcohol oxidized and the 
rate of oxidization vary in different people and under varying con
ditions (R.48 ). Second Lieutenant ~rtrude Libal, Aney Nurse Corps, 
testified that she was night nurse on duty when aoouaed was admitted 
to Station Hospital, tha.t he wa.s oooperati-ve and got into bed by himself 
without help, but she did smell liquor on him (R.49,50). Techrµ.cia.n 
Firth Grade Charles A. Kelly, Station Hospital, testified that he 
assisted :Major Stewart in taking blood from accused for the blood 
a.loohol test and found accused able to sit up in bed, cooperative eJ:ld 
apparently sober (R.50,51). Private N.H. Liukeo, 677 Medical Collecting 
Compe..xw, who drove the ambulance that carried accused to the Station 
Hospital, testified that accused had a little liquor on his breath, 
but did not appear drunk (R.52,53); Private John C. Tyre, Medical 
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Detachment, 104th Infantry, and Private First Class Victor L. Gordon, 
677th Medical Collecting Company, testified that they rode in the am
bulance that carried accused to Station Hospital and observed accused. 
Accused walked normally, got in and out or the ambulance "under his 
own power", "like any ordinary person would a (R.54,65). 

Captain John H. Huspeth, 144th Infantry, testified that he 
was with accused at different times in the ,late afternoon of February 
18, 1943, the la.st such occasion being at about 5a45 P.M., and at all 
those times in his opinion accused was sober (R.68). He saw ~coused 
and other officers present take drinks of whiskey from a bottle in 
accused's· quarters and he hixmelf had one drink (R.58,59). 

For the purpose·of provin~ accused's worth to the service 
commendatory letters concerning accused signed by Lieutenant General 
Walter Krueger, COllllllailding General,Third Army, Major General Walter 
K. Wilson, Commanding Genera.l,Northern California Sector, Western 
Defense Command, Ml.jor General George VanHorn Moseley, Conunanding 
General, Fourth Corps Area, Colonel George Dillman, Comma.nding Officer, 
Fort Oglethorpe, Georgia, were introduced in evidence and marked Defense 
~bits 1,2,3,4,5,6, and 7. 

Accused did not testify or make an unsworn statement. 

6• The evidence clearly establishes without oonfliot tha.t before 
6 o'clock P.M. on February 18, 1943, accused carried the odor of al
cohol on his breath. From this, the ini'erence that he had been drink• 
1ng before that hour is inescapable. The quantity of liquor coll8umed 
or the time of consumption do not appear in the record but such drink
ing wa.e necessarily of recent occurrence. Between 5 and 6 o'clock P.M. 
on February 18, 1943, accused was in his quarters drinking whiskey with 
subordinate officers of his command. During that hour he was observed 
to take two or three drinks from .the bottle. Four witnesses for the 
prosecution who saw aocused at 6 P.M. testified that at tha.t time he 
was drunk. a fitth proseoutionwitnesa testified that at that time 
accused waa um.er the influenoe of liquor. 

Accused unqualifiedly acknowledged being drunk when found by 
General Loomis at 6 P.M. in that apparent condition. Accused did not 
then or thereafter withdraw, repudiate or modify that confession. 

That the rational and full exercise of the mental 8lld physical 
faculties of accused were sensibly impaired was clearly proved by positive 
evidence that accused was unsteady on his feet. his hands shook. his eyes 
had the look of a drunken man. were glassy. the pupils were dilated. he 
seemed mentally confused or dull. his tongue and speech were thick and 
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his ta.lk not olea.r. 

There wa.s conf'licting evidence on the is sue or the state or 
degree or accused's sobriety. Opinion evidence on the subjeot, intro
duced by the prosecution and by the defense wa.a oontradictor;y• . 

6. It mi.a no defense tha.t, notwithstanding a.ocuaed'• mental or 
physical impairment resulting from the- use of intoxicating liquor, n.rioua 
witnesse1 testified that they would be willing to have a.ccuaed lead tliem 
into battle at that particular time. ~ intoxication, no matter of 
what degree or how manifested, which is sufficient to a ensibly impa.ir 
the mental and physica.l faculties is drunkenness within the meaning of 
Article· of Wa.r 85. It still remains drunkenneu, even though some 
soldiers a.re ;rilling to waive the impa.irment and be led into battle 
by one so handicapped. The reason for this rule wa.a well stated by 
the Juige·Advocate General in an opinion·rondered in 1875. · 

"The object or the a.rticle is manifestly to enforce that 
measure of sobriety which is essential to the full and calm 
control of both the mental and physical faculties, and thus 
to protect the military administration from the great mis
chief to which it may be liable from the blunders and excesses 
of officer• attempting to perform their 'tiutiea under the in
fluence of drinlc. An¥ intoxioa.tion which is sufficient to 
sensibly impa.ir the ra.tiona.l a.Dd full exercise of the mental 
and peyaice.l facultiea is drullkenneaa within the met.Ding of 
the a.rticleJ and should the condition of a.n officer accused 
of that offense not h&ve pa.rta.ken or this description, it ia 
better that he be acquitted than that courts by endea.voring to 
n:ark degrees of drunkezmeu should attempt distinctions, which 
in practice would tend to defeat, in great measure, the purpose 
of the article.• (Dig. Op. JAG, 1912, P• 540)-

7. The court, u trier of the facts, had an opportunity to see the 
witneaaea, obaer-n their manner of testifying, hear their testimony, a.nd 
had the right and duty to weigh the evidence, reoonoile the variances. 
believe and accept th&t evidence which it found to be moat credible under 
a.ll the oircumata.ncea. The oourt wu amply warranted in finding that, 
at the.time and place a.lleged in· the Specification, accused ,raa drunk. 

8. The evidence establiahee without conf'lict that at the time 
a.oous ed. was found drunk ·br General Loomia he was the commanding officer 
ot'a 
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(a) 144th Infantry1 and 
(b).Jacksonville Local Sector, Southern Sector, Ea.stern 

Defense Commend. 

Jacksonville Local Sector had geographical boundaries, embraced elements 
and troops assigned to it for duty, and had a definite military mission 
to perform. The performance of his duties. competently. at all hours 
and at all times as commanding officer of the regiment and the sector 
was vital to the security of the republic and the successful prosecu
tion of the war. 

"The commanding officer of a post. or of a command, or 
detachment in the field in the actual exercise of command, 
is constantly on duty." (par. 145, M.C.M., 1928) 

Accused was the commanding officer of a command or detachment in the field 
in the exercise of command within the meaning of the provisions of the 
l&lnual for Courts-~tial above quoted and as such was "on duty" as that 
term is used in the 85th Article of War when fotmd drunk as alleged• 

• 
The court's finding that accused was guilty of violation of 

Article of War 85, finds sufficient legal support in the evidence. 

9. The record of trial shows that the orders appointing the court 
and the action of the reviewing authority bear the caption& "Fastern 
Defense Command and First Army". The Commanding General, First Arm:,, 
is empowered by Article of War 8 to appoint general courts-martial. 
The Commanding General, Fastern Defense Command, has not been empowered 
to appoint_general courts-martial. It is presumed that in appointing 
the court and approving the sentence, the commanding general was acting 
only in his capacity as commanding general of the First Ariq and did not, 
in fact, aot in his capacity· a.a commanding general of the Fastern Defense 
Command. 

10. All members of the court present at the tria.l signed the fol
lowing recommendation for clemenoya 

•This Court, on the erldence as- submitted, bu no option 
but to reach a sentence of d~s:ini.saal of the accused from the 
service of the United States; at the same time it is strongly 
telt by each and every member of this Court that the Anq of 
the United States is losing an exceptionally efficient officer 
by such dismissal. He has proved his capability through a 
period of years. :(:t is probable that if the particular period 
and ciroumstancea l.lilder which the charges were ma.de had not 
occurred, Colonel Sandlin would continue to demonstrate his 
outstanding and aotual superior ability. With such a belief, 
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the Court strongly a.nd unanimously recommends that clem
ency be considered by the proper reviewing authority, such 
clemency to include remittal of the sentence. 11 

11. Accused is 50 yea.rs of age. He graduated from Alexandria City 
High School, Alabama, and attended Alabama Polytechnic Institute for two 
yea.rs. The Army Register shows his service a.s follows a 

11 (Non-Federala 2 lt. Int. Ala. N.G. 10 July 10; 
1 lt. 27 Apr. 14; ca.pt. 31 Dec. 15 to 16 June 16.) -
Ca.pt. Fld. and Sta.ff and M.G. Co. 2 Inf. Ala. N.G. 19 
June 16; hon. dis. 30 Oct. 19; col. A.U.S. 11 Dec. 41; 
accepted 14 Dec. 41. - 1 lt. of Inf. 1 July 20; ac
cepted 21 Seif\;. 20; ca.pt. 1 July 20; maj. 1 Dec. 31; 
lt. col. l Feb. 40. 11 

During his service as an officer 41 efficiency reports upon him have been 
rendered. Nineteen reports, covering aggregate periods of a.bout 10 years 
and 1 month, show ratings of superior. Eighteen reports, covering a.bout 
7 years and 5 months, show ratings of excellent or above average. Two 
reports, covering a.bout 1 year and 3 months, show ratings of very satis
factory or average. Two·reports, covering a.bout two years while accused 
was a student at the Command and General Staff School, show ratings of 
satisfactory "based on acaaemio work". The efficiency reports contain 
numerous remarks attesting to accused's general efficiency and devotion 
to duty. He has ·been specially conunended o:i;i tlrree. occasions. In 1925 
he was admonished and reprimanded under Article of War 104 for using un
necessary violence in the arrest of a disorderly felll8.le colored servant 
employed on a military post. 

12. The court was legally conatituted. No errors injuriously af
fecting the substantial rights of the accused were committed during the 
trial. In. the opinion of the Boa.rd of Review the record is legally suf
ficient to support the findings and sentence and to warrant confirmation 
thereof•. Dismissal is mandatory upon conviction of violation of Article 
of •far 85. -

http:felll8.le
http:sentence.11
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1st Ind. 

War Department, J.A.G.O., MAY l 7 1943 - To the Secretary of War. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the ca.ae of 
Colonel Erle o. Sandlin (0-5152), 144th Ini'antry. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally ·sufficient_to support the findings and sentence a.nd 
to warre,nt confirmation thereof. I recommend that the sentenoe be con
firmed, but commuted to a repriloo.nd to be administered by the reviewing 
authority and to forfeiture of fifty dollars of accused's pay per month 
for six months, and that th6 sentence as thus modified be carried into 
execution. 

3. Inolosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form of 
Executive action designed to carry into effect the reco:mmend.ation here-
inabove made, should such action meet with approval. · 

~ C!.. ~cs:-- •• -

· -Myron c. ·Cramer, 
M:l.jor General, 

3 Incls~ The Judge Advooa.te General. 
Incl. 1 - Record of trial. 
Incl. 2 - Draft of let. to 

President. 
Incl. 3 - Form of action. 

(Sentence confirmed rut commuted to reprimand and forfeiture of 
fifty dollars pay per month for six months. G.C.Y.O. 125, 
26 Jun 1943) 

http:repriloo.nd
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f.:rmy Service rorces 

In the Office of The Jud;e Advocate General 
11ashin;ton, D.C. 

S:t-.;,=-,j_; 
CE 23471~ 

2 6 JOL 1943 

U J: I 'f ~ li S 'l' A '1 i $ ) ·C&J' H.OBEliTS, CALIF011IIA 
) 

v. ) Trial by G.C.~., co~vened at 
) Cmup Roberts, Calif~rnia, 

Second Lieutenant H.AI.l'H L. ) 16 April 1943. Dismissal. 
llEA.OOWS (0-1306621), Company ) 
B, 78th,Infantry Trainin~ ) 
Battalion, 16th Infantry ) 

I'.i'rainiru:; il.er;iment. , 

OPilfiOH of the BOARD OF H.l~VIB\J 
C:CUSSOl-;, r.IPSGOi::B and SLK'-:P..2,, Jud~e Advocates 

1. The record· of trial in the case of the officer named above 
has been examined by the Board of hevieTr and the Board subI!li ts this, 
its opinion, to The Judge Advocate General. 

2. 'i'hc accused was tr:i.eci upon the following Charges and Specifi
cations: 

CHA:~GI:: I: Violation of the 61st, Article o.r '\7ar. 

Spacii'it:o.tic,n: In that Seconci Ll.eutenant ilalph L. 
L:enum=,s, Compar1~~ "B", 78th Ini'antry Trainine 
Battalion, Cawp :doborts, California, did, with
out p1'0per leave, absent hi"1Self from his 
omanizat,ion at Ca.11p Hoberts, Cali.fornia i'rom 
about ~.larch Z'/, 1943, to about llarch z:), 194.3. 
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CHA...'llGE II: Violation of the 95th Article or \far. · 
. . 

Specification 1: In that Second Lieutenant Ralph L. 
· r.Ieadows., Company "B"., 78th Infantry Training 

Battalion., Camp Roberts., California., did, at 
Camp Roberts, California, on or about lJarch: 39, 
1943, vd. th intent to deceive his Company 
Commander, officially state to the said Company· 

:Co!llll'.B.nder, that his duties in connection with . 
paragraph l, Special Orders No. 69~ Headquarters 

.Camp Roberts, California, had not been completed 
and that he was at . the main Post.· Exchange Office · 
on L!arch -;e, 1943, :·which statement was known by 
the said Lieutenant Meadows to be untrue in that 
he (Lieutenant l!eadows) completed the inventory 
of l!bcchange Humber 16; on or about 1145, l&-ch 

· 'Zl, 1943. 

Spe cii'ication 2: In that ·Second Lie·utenant Ralph L. 
Meadows, Company "B", 78th Infantry Training. 
Battalion., Camp Roberts, California, did, at 
Ca.mp Roberts., California., on or about March 30., 
19/S, with intent to deceive his Battalion 
Commander, officially state to the said Battalion 
Commander, that he (Lieutenant 'lJeadows) returned 
to Camp Hoberts, California, Monday morning, 
l~arch -;e, .1943 on the ".Daylight" getting off 
the "Daylight" at Kin;:; City, Ca. ifornia, and re-. 
turning therefrom via bus, arriving at Camp 
rtoberts, California before noon, whi.ch statement 
was known by the said Lieutenant Meadows to be 
untrue. ·· 

He pleaded not guilty to and was fo".lild guilty of all Charges and , 
Speci.f1cations and was sentenced to be dismissed the service. The 
reviewing authority approved the sentence and i'orwarded·the record 
of tria_l for action under Article of War 48. 

J. The evidence for the prosecution relative to Charge I and 
the Specification thereunder is, in brief, as follows. •The accused 
was in Scll'l Francisco, California, on 'Z/ 1Iarch and 28 March 1943, · 
returnin~'. thence to Camp Roberts,.California, "sometime during the 
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day" of Z..) :.:arch 1943. When.he failed to report on :!onday mornin-; 
29 Larch 1943, Captain Percival M. Bliss, his company corr.rr.ander, aftsr 
an unsuccessful s3arch, reported him absent to :.::ajor ~rnest s. Bro"l'm, 
his battalion commander. Captain Bliss did not see the accusE:C! until 
the follo1·,:i..n~ c12.y when he appeared 1 for duty in the co:::,pany orderly 
room. IJetween 27 ar.d 30 l~rch 1943, the accused die.: not sj.~n t.1-10 
re:c:ister cither out or in, as required of officers 10.:,.·dric'. and re
tumin:- to the post; nor request nor receive a VOCO to be absent for 
that period (a. 13,,14, 22-25, 28, 30). 

T:1:i ,rd.dencc relative to ~:...rge II and t:·1e t'no Spcci::.cr.
tions thereunder show::; that thJ accus3d, :i.n accordance 1-riti1 order::;, 
assisted in u.kin: un inventory 0~ Post .!J<:Chan~e 1::,, irhi~h i'fcl.S CO;;l
plet,3d c..1d turned in on Saturday, Z7 '.~rch, to ::::. J. ?ldr, Camp 
?.obcrts i..:::(cr.an::e mana::cr, nho ncither saw nor cor.-. :ru..-:i.catcd w:.tl: the 
accused on tha .f.ollovd.n_'. L:onday. All necessar:r corrections w.Jre 
therc.::l.:!.'t0r made by Lieut.Jne.nt l'.aron, 1\'!lO had assisted the a~cuged in 
pr:ipe.rin::: the inventor:, (it. c-12). 

"'Jhen, on 30 1iarch 1943, Cai)t3::.r. rJ.is:J asked th8 accused vr:1,re 
he had been on the previous day, ths accuseci rcr:lied, ver:r busy on h.-i..::i 
post excha."'1.!~e audit, for wiuch reason he had. not reported for coi:lpany 
duty. iA1 ti:ie same day, Captain Dliss participateci in a.'1 interview be
tvmen the accused and his battalion commander. In response to , . .:ajor 
Bro,m• s questions, the accused first s_t2tcd he hao. been on the post 
on 29 Larch, wor1:in~r, with Ll.eutenant Aaron to coupletc:: the audit. r.ihen 
:iiaj or Bro,-m told the. accu::ioc! ;:in investLgation had disclosed his ab::;3nce 
fro1.1 t.ho post on that Cny, t.he acc1:sed admitted that he had left t:1c 
camp a:r:ea c:Urin<'. the aftei-noon of the 27th, anc1 retu..-ned o:i the 29th, 
on the 11Dayli ~.:ht", a Southern, Pacific train ,..,..hich passes caup in the 
mornin?, but does not stop; he therefore ;;ot off at Ki.n-:: Cit:r .:,>:". tc'Jl: 
a bus to ca::1i~, m-riving around noon. Ee also admitted that ~10 c1.id. not 
have the customry VOCO to bEl absent f'ro;:i the car=:!) ar.)Q. over the weekend. 
The rule has been that officers will secure the verbal ordei· of the 
cor.unanding officer before l.Gavin;: camp to ::o moro th:m t..-renty-f'iye ;;l].lEls; 
for a less distance, pcrrci.ssion of the battalion colill!1andcr is r.ecessary; 
and officers lii,rin;?; cm the post, as the accused did, must sibn out and 

· in on the battalion re~ster. It was stipulated that "Accused did not 
travel any part of the way on his return frou San Francisco to Camp 
Roberts on -the •Dayli,:;ht '", a Southern l'acific truin rrlu.ch passes t hrou1h 
Y.ing City en route fron San l•'rancisco to Los Jui.,:;ales (H. 13-21, 2Lf; t:x. B). 
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. i . ..aJor Bro·,m stated, as d.C. Captain 3liss, ·c.i1at the pro-
fessional reputation of th::i accused had been excellent (3.• 25-30). 

4. The evidence for th:3 c.efons'.:l 3;,C'\rn that Second Ll.ct,tenant 
Abraham J. Aaron, alon;~ ,·.:i. tLl accused, ,1as ordered to t 3.ke inventory 
at ExchonE_;e i•io. 16. He an0 tl1c accuseci be,:;an on the afternoon of 
Thursday,25 ::.:arch 1943, anci, about noon on Saturday, tI'.c 2?tr, left 
the col"lpleteci inventory vii th >er. Blair, who told them that probably 
on the Londay follm:in;:-, z:J ::arci1 1943, the post exchanr,e records 
would be ready for cor..parison v,ith theirs. .3hir also stated th.at. 
he l',0Ulc1 cull t!-rn accused in the event ile should need one of the. 
officers who hr.d prq~areci the inventory, in connection with his audit. 
Lieutenant Aaron later recei veci a telephone call to make certain 
corrections, wcich il8 <iici on 31 Larch, iJ.ndiI:_ig then that no work 
had been done on -;.,i-va i:wentory v;ilich he a"lci accused had prepared, 
after 11:45, Z/ i:.:arch 1943 (R.. 30-.34). 

I 

5. After bein;·: fully advised of his ri,:hts as a ·witness, the 
accused elected to· make a short, unsrrorn statement and explanation 
throu;h counsel, as follows: 

nrr mis::,ed the train lea·ving San :·rancisco at 
1905 Stm<la;v-, l~arch 28. There was no other train 
leavin: there until th::i .followir.:~: morning, and 
that vras th'.:l Layli,ht, urlich does not stop at 
ca!!:p. It stops only at Sa.'1 Luis Obispo and lan~ 
Cit~.r, so I had to catch a bua, and it delayed m.Y 
arrival'. I a::i stating that this in substance is 
his statement of ~1e occurrence o: his return to 
camp .from that i"reck end and is hfo sto.tenent also 
as to the cho.r~es in Specification 2 of Char:~e II." . . 

6. It wa:J clearly established t!1at the accused 1ras absent with
out leave from Camp Hoberts for ~ days, as alle~;ed in the Specifi
catiqn,, CharGe I, in violation of Article of rrar 61. It is also shovm 
that he ma.de the tViO false sto.tcn:ents set forth. ir. the t1'l0 Specifica
tions under Char:;e II. However, these were both made at the same ti.me 
in connection with the same facts, so virtually were parts of one 
statement. Although both charges ara of :-:rave offenses, still the· 
accused had eichteeri. years of good prior service; no evidence of 
prior convictions was introduced, a.rid a reconnJendation for clemency 
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vcas submitted by cisht of tr..e nine members of the court. 

7. ·war De~tment records shQT( the accused is 37 years of aee. 
After eighteen years 0£ prior enlisted service he attended the Officer 
Candidate School ?-t Camp Rucker., Alabama., from 7 September 1942; until 
2 January 1943., Tlhen. he was commissioned ·a Second Lieutenant, Army of 

. the United States. 

8. The court was legally- constituted. Uo errors injuriously 
affect:l,ng the substantial ·r1ghts ot the accused -were comndtted during 
the trial •. · In the ~pinion of ~he Board of Review the record --of tria,l· 
is legally sufficient· to support the findings of guilty and th~ sen
tence and to waITant confirmation thereof. A sentence of dismissal 

·.li.s authorized upon conviction of a violation of Article of War 61, · 
and is mandatory: upon conviction of a ,1.olation of Article of TI'ar 95 • 

.~kA4,1c&R,4~, Ju(lee Advocate. 

~ f.~de• Advocate.· 

•~I!:·2:e'&~·Jdl·,..ZD!111·11oC<1.~·....-•.·~•4-«:::11+'~--j Judge Advocate. 
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S.1:'JG1J 
c:: 234712 

War Department, J. A.G. - To the Acti.nz Secretary 
of War • 

. 1. Herewith transrr:i. tted for tha action of tlJ9 President ar(; 
the rncorr1 01' triz..l and tho opinion of the Board of :ievieu in tlY: 

..:.se of Second Ll.eute11-?-nt Il.&l)h L. l.:cadows (0-1306621), Company B, 
78th lnf.:.ntry i'raininz B.:.ttaE,m, 16th Infantry 7rainin;::: i.te~:i:m!9nt. 

2. I concur in ttic opinion of the J:;oard of Hevievr that the 
recorC. of trinl is lc·;all;;; suf.f2.cient to support the findings and 
the sentence and to Yta:rant · cc!lfi!'l!lation tn::ir~0f. I rocorm.~end t.hat 
the sentence of cli&T.1issal ba confirmed, hit c:c1spe"'.oed dur:.':w the Iclaasure 
of the President. 

3. Inclosed are a draft of a letter ..:or your sic:nature, -i:-1·:. - -
mittin::; the record to the Prcsiclen-~ for his action., and a form o 
l!:xecutive action desicned to carr;r into effect the foregoil'lf. recr .menda
tion, should such action meet vti.th your approval. 

L.Qrron C•. Cramer., 
;.:.:.jor General, 

The Judge Advocate General • 

. 3 Incls. 
I1... , .... Rr · d of trial. 
Incl 2 - iJi--t. ltr. for sig. 

Actins Sec.of War. 
Incl 3 - Forr.1 of Executive : 

action. .. 
(Sentence confirmed but execution suspended.· G.C.M.O. 232, 14 Sep 1943) 
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i"fAR DEPARTllEiIT 
Army Service Forces 

In the Office of The Judge Advocate General (147)
:Tashington, D. C. 

SPJGN 
CH 234716 • • :· ~ .): i 

U N I T E D STA'i':C:S ) FORT KNOX, ~iliH'.i'UCKY 
) 

v. ) Trial by G.C.J.1., convened at 
) Fort Y.nox, Kentucky, Feqruary 

Private iWJIT STINSON ) 16, 1943. To be shot to death 
(35100930), Company F, ) with musketry. 
2nd Infantry. ) 

OPilITON of the BOA/D OF REVIE'ii 
CRESSON, LiiSCOllB and SLEEP:c:R, Judge Mvocates. 

1. The record of trial in the case of the soldier named nbove 
has been examined by the Board of llevievr and the Board su'oorl.ts this, 
its opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charges and Speci
fications: 

CHARGE I: Violation of the 96th Article of 11ar. 
(Finding of not guilty. ) 

Specification: (Finding of not guilty.) 

CHARGE II: Violation of the 58th Article of '.'far. 

Specification: In that 1-rivate IIarry (iU) Stinson, 
Company F, 2nd Infantry, attached to :Post Casual 
l.Jetachment, Fort Knox, Kentucky, did, at Fort 
iCnox, i(entucky, on or about October 29, 1942, 
desert the service of the United States and did 
remain aosent in desertion until he was appre
hended at Scottsville, Kentucky, on or about 
December 1, 1942. 

The accused pleaded not guilty to Charge I and the Specification there
under. He pleaded i;uilty to the Specification, Charge II, except the 
words "desert" and "in desertion", substituting therefor, resi,ectively, 
the words "absent hinself vrlthout leave frorn11 and 11v.ithout Je ave", or 
the excepted words, not guilty, of the substituted words guilty, and 
not ~lty or Charge II but guilty of violation of, .Article of ·war 61. 
i-Ie was found not e;uilty of Charge I and its Specification, and guilty 
of Charge II and its Specii~cation. He was sentenced to be shot to 
death with musketry. '.i:'he revie,'li.ng authority approved ·che sentence, 
and forwarded the record of trial for action under .Article of Vlar 48. 

http:revie,'li.ng
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J. 'rhe evidence for the prosecution shovrs ti1a.t on August 
5, 1942, the accused, who was then a garrison prisoner, executed a 
,mtten "pa1,:ilee" ac;reement ,,ith the post prison officer under v1hich 
he vras permitted to work i'iithout an armed 1:;uard. 'l'his agreer.:ent con
tained the following provision: 

"The penalty for escap3 fron! coni'inernent 
and desertion has been explai_ned to me a.11d I 
realize that if I escape or desert, I may 
be given a sentence of tvm and one-half 
years confinement at hard labor • 11 

The prison officer testified that "orders were sent" for the aecused 
to go to another post, . "but he left before the orders - before h~ 
actually understood the orders. He asked to go visit tile Chaplain, 
I believe, prior to his goins O'.rc. on the orders and he just kept 
going. -1:- ,:- "" He was still a Parolee vmen he was given permission 
to go visit the Chaplain anl wi ti1out cuard by reason of· tr.e l'arolee 
Agreement". The accu.sed dici not return to the stockade (R. 7--8; 
Bx. B). 

The morning report of tile l'ost Casual Detach;nent, dated 
January, 1943, shmvs that the accused absented himself without leave 
from confinement on October 29, 1942 (H. ?; ix. A). 

On December 1, 1942, t:r.e chief of police - to the introduction 
of nhose deposition both the defense counsel and the accused statad they 
had no objection - apprehended the accused at his home in Scottsville, 
Kentucky. The accused had removed his unifonn, _put on his night clothes, 
and gone to bed. With reference to his intention to remain permanently 
absent from the service, the accused, at the tin~ of his·apprehension, 
told the arresting officer that "he was going back in a few days". Ha 
,·fas wearing his uniform when, shortly· after his arr:3st, he was turned 
over to tr1e nilitary authorities (.1. 8; wcs. C, D). 

A stater.ient made by the accused to the investieating officer 
recites that the accused separated himself' from ti1e militar;.v service 
on June ~7, 1941. 'l'his obviousl;;r refers to a former desertion for 
'Which the accused had previously been tried and sentenced on June 24, 
1942. · The sa:i1e st2.tement recites that ths accused surrendered to the 
chief of police at Scotts,;ille, Kentucky, on Dece1:iber 1, 1942, and 
that he was vrea11 ing his night clothes when taken into custody; further, 
tha. t while separateci from t11e military service "the second time", the 
accused was in uniform (H. 9; me. :S). 

... 
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4. The accused, after the pres~dent of the court had explained 
to him his rights as a witness, elected -to make the following unsworn 
statement: 

"I am accused of breald.ng my parole but I am 
not guilty of that because my time was out on 
the 28th. I went 'over the hill' on the 29th 
· and the reason why I went over the. hill was on 
account of my baby being sick and I couldn't 
get no pass to go" see him so I went 'over the 
hill' to see him. They <lidn I t have a ticket 
made out for me to leave on so I went back to 
the Stockade and stayed over t~re until the 
29th and then was lrhen I left on 'the 29th, 
about ten o 1 clock in the morning" (R. 10). 

Following the presentation of the unsworn statement of the 
accused, the defense rested. Thereafter the defense counsel ma.de a 
closing argument and the court was closed. Yjhen it was re-opened 
"the president announced tlia. t the court desired further evidence as 
to the order given the accused to report at some other station". The 
defense thereupon recalled the prison officer nho had previously testi
fied for the prosecution•. He then testified that on October 28, 1943, he 
had given the accused the follovd.ng order: 

"TI-ill PRISON OITICE 
:fort Knox, Kentucky 

Oct 28 1942. 

i'fRITT.siJ OH.DE!{ 

"You, Pvt Harry Stinson ASN 35100930 will 
report to the Connnanding Officer, NYPE New Yo~k 
City N.Y. vd.thout delay. Refusal or failure to 
obey this order will render you liable to trial 
by court-martial therefor. 

11The 58th and 96th Articles of War have 
been read and explained to the soldier . named 
above. · 

(signed) John L. Warrick 
JOHN L. WAfuUCK CAPI' DW 

?rison Officer." 
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The accused signed a receipt at the bottom of the sheet of 
p.per on wbich the original order wa~ written, as follows: 

"I, the undersigned, acknowledge to have 
this date received from: Captain Harrick Inf, 
the above order, a copy of which was furnished. 
me, anc.i the contents of which I understand 
clearly. 

( si cned) Harry Stinson 
HAR.llY STIIJSOir 
hrt .Co F 211:d Inf". 

The prison officer, recalled, testified that he was under 
the impression that the accuse cl ~ev1 vJhere he ,..-as going 11in that he 
had been sivan a copy of the order to read a"ld si sn"; following which, 
in response to a question by a member of tho court, he testified he 
was certain the prisoner knew he was goinr; "'vo a port of enbarkation. 

5. , The credible evidence shows that the accused left his station, 
without authority, following his receipt of orders directinr, hill: to 
n.;;- -::- o,;- report to the Cor.unanding vfficer, NYrE l!en Yori( Gity i!.Y. vd.thout. 
delay", and remained absent Viithout leave for 3.3 d.::.;:rs, until apprehended in 
bed at his home,· some sixty or seventy 1r.iles away. 1:n1ether he knew the ini
tials 11IffPE11 , B.i{)earing in his orders, stood for Lew York l-ort of tmbarkation · 
or not,. is a questi.on not resolved by the J vidence; b1:t his signed re-
ceipt anci unsworn statement - "they didn't have a ticket made out for 
me to leave" - show that he knew these orders involved prompt departure 
for I~ew York q,i ty,. anci the procurement of· a ticket for his transportation 
there. His unsv.orn statement, moreover, is insuf;.'j_cient to account for 
his .33 days absence. '.i'his case is clearl:1' distinguished from Ci.I 124248 
(1919) (p. 269, LJ.R• Ops. J.A.G., 1912-40) wherein it was held, 11If 
the burden was on the accused to ex.plein his absence vd. thout leave for 
.33 days, he met it fully", in that the undisputed evidence there showed 
that the seriously ill vd.fe, to whose bedside in i:(ansas City he had gone 
absent without leave from l<'ort Leavemrorth was sick for· the duration of 
-such absence; whereas ·here there is merely the assertion, in an unS1.orn 
statement, that the accused left "on account of my baby. being sic!: 
2l1Q I couldn't G3t no .pass to see him so I went 'over the hill' 
to see hir:i.11 •.iTnile it ,.ould not be fair to construe the expression 
"went over the hill" into an admission of an intent to desert, 
parti.cularly in vievr of the accused's plea in this insta.n.::1, the 
unsatisi'actorily explained absence of JJ da)'S, followine orders of 
transfer to a di:::tant post., tcr1ninated by a)_lprehension, supply a 
legitimate basis for the inference that accused intended pennanently 
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to abandon the service. ~urther, the explanation presented by the 
accused concerning the reason for his absenting himself is in no uay 
corroborated. 

The apparent inconsistencies in the testimony of the prison 
of.fleer in testifyine first that the accused did not understand the 
order to report to a port of embarkation and later ·testifying that he 
(the prison o;fficer) was "quite certain" tbat the accused understood 
that he was to report to a port of embarkation, is scarcely material 
in view of the fact that the order in question boars the signature of 
the accused acknowledgins the receipt of the order to report to the 
11 NY1:'E New York City, H.Y. without delay", and the statement of the· 
accused that "they didn 1 t have a ticket made out for me to leave on 
so I went back to the Stockade a.l'l.d stayed over there until the 29th -i:- .;:- .,:-• 

Considered in its entirety, the evidence, beyond a reasonable 
doubt, supports the findings of guilty. 

6. The order directing the accused to report to NYPE, lfow York City, 
H.Y. was placed in ei,~d.ence by the defen::;a counsel. Since this i tern 
of proof tends strongly to show a reason for tho accused to desert the 
service, the action of the defense counsel in introducing it may bo 
criticized. On the other hand, althouGh the defense counsel may h£.ve 
erred in the exercise of his court-room judD!lent, the evidence in 
question at least tends to show that the accused had been officially 
released from the stockade prior to his departure. This fact in turn 
apparently caused the court to find the accused not guilty of the 
alleged breach of his Parolee Agreement. 

In connection Tiith the Parolee Agreement, it must also be. 
observed that the provisions in that agra3r.1ent which state that the 
accused might, by dc:::ertion, subject himself to confinement at hard 
labor for 2} years, may have resulted· in the accused being misini'orr..ed 
as t,o the maximum legal consequences of his offense. Di view, however, 
of the legal principle that ignorance of the law excuses no man, the 
statement in the Parolee Agreement cannot be said to affect the legal 
sufficiency of the sentence. It does, however, suggest to the confirming 
authority the desirability of commuUng the sentence of the accused to 
2} years. · 

7. 'l'he accused is 31 years of age. The charge sheet shows that 
he vras inducted into the service in Louisville, Kentucky, on February 
13, 1941. His record shows no prior service. 
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8. The court wa~ legally _constituted. No errors injuriously 
affecting the substantial rights of the accused were comnitted during 
the trial. In the opinion.of the Board of Review, the record of trial 
is legally sufficient to support t.tie findings of guilty and_ the sentence. 
A sentence o:f death, is authorized upon conviction in t.ime of w~r of 
violation o:f Article of War 58 

fl=,~fo~, Judge Advooate. 

~!.~ Judge Advocate. 
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1st Ind. 

'\Tar Depart:rent, J.A.G.u., 6 JUL 1943 - '.l'o the Secretary of rrar. 

1. Herevd. th transmitted for t;1e action oi' the ?resident are the 
record of trial and the opinion of the Doard of :a.eview in tl10 case of 
frivate Har1:y .Stinson (.35100930), Company ~·, '.ale. Infantry. 

2. I concur in the opinion of the Board of ~ieview that the re
cord of tri2.l is le.a,ally sufficient to support the findings and the 
sentence and to warrant confirmation thereof. I recolllf.'lend tiiat the 
sentence be confirmed but conunuted to dishonorable discharge, for
feiture of all pay and allowances duo or to become due, anci. confine
ment at hard labor for 2.;- years. I also recor.ir~end that the dishonorable 
discharge be suspended and that a rehabilitation center be designated 
as the place of confinement • 

.3. Inclosed are a draft of a letter for your signature trans
mitting the record to the President for his action, and a form of 
:c;xecut5.ve action desif,lled to ··carr;ir into effect the foregoing re
commendations, should. they meet with your approval. 

~ . ~o.._-._.•.__...___ 

:.;yron C. Craroor, 
Liajor General, 

The Juoce Advocate General• 

.3 Incls 
Incl 1 - llecord of trial. 
Incl 2 - Dft. of let. for 

sig. Sec. of Yfo.r. 
Incl 3 - Form of :i:;xecutive 

action. 

(Sentell:e confirmed but canmuted to dishonorable discharge, forfeiture 
of all pay arrl allowances due or to becane due and confinement at hard 
labor for 2-t years. Execution of that part adjudging dishonorable. 
discharge suspended until soldier's release from confinement. 
G.c.v.o. 179, 3 Aug 194.3) 
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WAR DEPAR'il:ENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Y[ashington, D.C. (155) 

2 6 JUM 1943-SPJGH 
cu 234756 

UNITED STATES 
1.f, u ) 

Nll!TH SERVICE COL'.!EAND . 
) AR.l•ff SERVICE. r'Qii.Ci<.;S 

v. ) 
) Trial by G.C.}.:., · convened at 

First Lieutenant fJLB.OLD A. ) Florence Internment Camp, 
1.:ERRILL (0-265847), Corps ) ~lorer.ce, Arizona, 25 and 29 
of Military·Police. ) I.'.arch 1943. · Dis!l'issal. 

. . 
OPINION of the BClli..>ill a.• REVIB\Y 

HILL, DRIVER and LO'ITEPJIOS, Judge Advoce.tes 

1. T~e Board of ?.eview has examined th':l record of trial. in the 
case of the officer-named above and submits this, its opinion, to The 
Judee·Advocate General. 

2. The accused was tried upon the following Charges and Specifica
tions: 

C:MRGE: Violation of the 61st Article of War. 

Specification 1: fa that 1st Lt. Harold A. Yerrill, C!P, 
379th io!ilitaI".l Police Escort Guard Company, did, v.rithout 
proper leave, absent himself from his station at Florence 
Internment,CDJ'llP, Florence, Arizona, from about 0900 on 
or about l!ovember 22, 1942 to about 1100, on or about 
lTovember 25, 1942. 

S;;,ecification 2: In that 1st Lt. Harold }.• Merrill, CI.:P, 
J79!ih :Iilitar;r Police Escort Guard Company, did, without 
proper leave, absent himself .from his station at Florence 
Internment Camp, Florence, Arizona, frol!l about 0730, 
January 4, 1943, to about o630, January 5, 19h3~ 

ADDITIUNAL CHARG~ I: Violation of the 63rd Article of Vlar. 
(Finding of Not Guilty) 

Specification: (Findinc of Fot Guilty) 
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lwDI'i':°~():,;,\.L ·c::Al~Gl:; lI: Violaticm of the 64th Article of 1'fa:,:. 

Specif~.cation: In that 1st ~t. ~-Iarold A. Lerrill, SCU 1920, 
I?lorence Int0rrnnen1; Camp, li'lorence, Arizona, did at 
Florence Interrl."nent Ct..11p, Flo1-ence, Arizona, on or 
about January 31, 1943, craw and lift up a weapon, to 
wit: a revolver against 1st Lt. Se.r.mel L. Woodard, his 
superior officer, who 1vas then in the execution of his 
office. 

ADDI1'ICI:;'I..L CIIARGE III: Violation of the 95th Article of War. 

Specification: In that 1st Lt. Harold A. l.:errill, SCU 1920, 
I•'lorence Interment Car.1p, Florence, Arizona, did, at 
Florence Internncnt Camp, Florence,, Arizona, on or about 
JanuarJ 31, 1~143, C'Jnduct himself ih a manner unbecoming 
an officer and gentleman, in thi.s, that he then D.n.d there 
c:id t1 se insulting and defar;1ator'J 12.ncua;:;e toward and in 
the presence of' another offic:r, to wit: 1st Lt • .:iamuel 
L. Woodard, "by callir.:; him, 11 You yellow-bellied son of 
a bitch", "You.bastard", "You cock-sucker," or words to 
that effect, end did then and there dravr a revolver e.nd 
point said revolver at said 1st Lt. Samuel L. Yioodard, 
and then and there s2.~, to sai6 1st Lt-. Samuel 1. Woodard, 
11 Your number· is up", or ·:;nrds to that effect. 

He pleaded not cuilty to ell Charges and Specifications, and was found 
not cuilt:· of Addit:i.onal Charge I and the Specii'icatlcn thereunder, 
and ,;"J.ilty of 2.11 other Ch£>.r~es and Spccii'icntions. He was sentenced 
to be l:.isrnisc;,jd tbe service. 'l'he revievrlng au.thority approved the 
se:;.tc"ce end forrre.rdcid tl:e rec~rd of trial for action CT1der the 48th 
,\.rtic:1...c o·~ ~:~·ar. 

3. 'I'he evidence for the prosecution: 

a. Specificattons 1 e.nci 2, '.i.'he Cb.ar:3e: 'l'he morning report 
of 379th ld.lital"J Police Escort Gnard Cor.i.pan;y for November 1942 
(Ex. :S) and Januar:r 1S'h3 (Ex. C) showed the acct'Sed from duty to 
2.'r:Jsent without. leave 23 l':ovei,:'l:Jer, from absent without leave to duty 
25 ITovember, fro:i. duty to absent vrlthout leave 4 January, and from 
e.bsent 1•;i thout:. leave to dut:.;}r 5 Janu~x:r• First Lieutenant Samuel L. 
\ioodard, Com;x1n~r Cormr,ander, cave t11e accused oral permission to go to 
Tucson over t~e week end after completinc work on Saturday, 21 Nover:iber: 
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He clid not see the accused fro!:)_ 21 !1:vem.ber to 25 November. The 
accused did not have leave on eithf!I' occasion (F.. 14, 17-23 ). 

b. Srecificatlon, l~ddi..·1,i c,r_al Charge II and Specification, 
Adcilti,mal Charc;e III: First Lieutenant Samuel L. Woodard was 
ordered to act,ive duty by S;,:iecial Orc.ers (Ex. A) fixin;: h5 s cate of 
ran1: es 2 July 1942, and the accused was ordered to active du.t:,r by 
Special Orders (E..'C. D) fi:dng his date of rank as 12 July 1942. · 
The accused and Lieutenant Woodard vrere assi0ned to. 379th Eilitar:r 
f'oJ.:i ce :C:scort Ct.,ard Company and the accused pla.ced in comr.and of 
V12.t ori:.;anization by S1)ecial Orders, i·:inth Service Co:mr,and. About 
a v;eek later, tb.e post conrn.ander discovered that Lieutenant \'ioodard 
was tlie senior officer, and on 22 October 1942 issued a verbal · 
order relieving the accused as co!llpa.ny commander. Lieutenant Woodard 
e:::m.11ned corrnnand on that date. On 23 October Liet1tenant Woodard 
issued a Company Order (Def. Ex. 1) by w:uch he e.sstunecl cor::r..and and 
the accused vras relie-ved of command. The accused beca:-ae E..xec,.1tive 
Officer.. Ch 5 Jc1m1ary 1943 an order (Ex. F) was issued by the camp 
c0lTU"J.e.ncJer by which the accused ':res placed. in arrest in quarters. On 
31 Je.nuar:,r 1?43 the accused was in arrest in Bachelor Officers 
Quarters Ho. 2 on the second floor. 'I'he quarters occupied by the 
accused were next to the room of Lieutenant Woodard, which adjoined 
that of Second Lieutenant Neal A. Br·oyles. The entrance to Lieutenant 
Woodard's room was throt•.r;h Lieute!!£'.nt Broyles' room. 'l'he partition 
between the roo:ns cf Lieuten2.nt Woodard and the accused v!as of plaster
board, throur,h which voices could be heard (R. 14-17, 22, 25, 29, 34, 
39, 41, 52-53). . 

On Sunda;y, 31 January 19l.i3, Lieutenant 3royles stopped in the 
roo!'l of accused for a. fe'.'T :r.inutes about 7:15 p.m. on his way to his 
own room. 'The acct,sed was not drun.1<, but decidedly under the in
fluence of iri.toxicatir1c liquor of sor.ie kind, and vms "under the i.I,,
pression t:1.:.t he v,as being unduly punished by having to stay in 
quarters for as he terned it twenty-six days without being tried". 
Lieutena.nt Broyles had been in his mm room th5-rty or forty minutes 
vlhen Lieutene.nt Woodard :;_::iassed through to his room. About 8:25 p.m. 
Lieutenant Woodard hee.rd the voices of two noncomissioned officerz 
in the ~oom of the accused, and heard the accused say he would go 
dovmstairs md order sorn.e beer. The three men were talkinr; in a 
r:ioderate tone of voice and YTere not disturb:ing Li·eutenant Woodard• s 
"peace". Lieutenant Broyles hec1.rd the voj_ces but they did not 
disturb him in any way. Lieutenant Hoodard then ste)ped 'into the hall 
a!ld saw the accused and the tvro noncommissioned officers going dmm
stairs. He followed them until the accused picked up the telephone 
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on th8 first floor. Lieutenant Woodard then e.sked the two nonconmd.s
sioned o.1.'ficers what they wsra doirl[; in the room of the accused, told 
them to return to their quarters i::u;iediately, and said to the accused, 
"If ;;'ou are smart, ~.:errill, you will go back to your room11 • When 
Lieutencnt Woodard E>..'1d t:ic accused reached thE' top of the stairs on 
the way back to their rooms, the accused called Lieutenant Woodard 
a "God Damn Son of a Bitch11 and said 11 ;,;ou caused me a hard time". 
Lieutenant Yfoodard said 11:!..:errjll, :rou would like for me to take a 
poke at :rou. wouldn't you", to which the reply was made, 11I sure would". 
Lieutenant Woodard then so.id "If I die. I would be as bic a fool as 
you are"; and they went to their rooms. Lieutenant Broyles heard the 
conversation and heard the accused use profane language addressed to 
Lieutene.nt Woodz.rd, but could not· remember the exact wording. The ac.:. 
cused kept telliil[; Lieuten2.nt 'Woodard that he "didn't think it was 
fair and just, t:1e punishment he ~ras b~ing subjected to, being con
fined to his room" and said "I will eet even v-rith you if it is the 
last thing I don. After returning to hi.s room the accused started 
talking to Lieutenant Woodard through the plaster-board partition, 
called him a "tTo r,ood coc):(-sticker11 and "a yellow son-of-a-bitch" and 
sa.id "One of these days I am goi!JG to i:;et you. You. caused me a he.rd 
ti.me". Lier tenant Bro:-les testified that the accused was in his room 
"mutterin13 to himself". He could not cive the languac.;e used, but the 
accused seemed to be expressin6 protests and dissatisfaction. Then 
Lieutenant Bro:rles heard the accnsed raise his voice and say "I am 
goin::; to kill you.". . Lie.utene.nt Woodard then Cctllce tri..rou:3h Lieutenant 
Broyles'room, motfoned him to follow, and they went to the roor.i of the 
accused (P.; 25-26, 33, 40-42; 44). 

As th~· entered, the acc1.1sed ap?eared :J.n the c1oorwa;t between 
his room and that of First Lieuterwnt Hilliam R. Bond, which t::ijoined, 
and had in his hend a small colt .32 calibre revolver (Ex. E) Un-
known to Lieutenants Vfoodard and rro~1les, it was unloaded. .Lieutenant 

·woodard advanced. to about three feet from the accused,- Y,ho kept the 
revolver pointed at the stone.ch of Lieutenant Woodard, and the ac-

. cv.sed said 11 You yellow cock-sucker, I am goi~ to kill you", accordine 
to Lieutenant lfoodard, and "You yellow son-of-a-bitch, I am ·zofng to 
kill you right now'', accorcling to Lieutenant Broyles. The latter said 
11E'or Goe.l's sake, Harold, put that cun awa;)'", a"YJ.d the accused re'plied 
11tio, I arn eoini:; to kill the bastard"., accordi~ to Lieutenant Woodard, 
and "No, I have a chance to use it and I am going to", accorclinr; to 
Lieutenant Broyles. The accused took a fresh grip on the revolver and 
"shoved" it forward two or three inches. In a few second:;, Lie)utenant 
Woodard struck the accused in the face with his rit_;ht fist and knocked 

-4-

http:stone.ch
http:Lie.utene.nt
http:Lieuten2.nt
http:Woodz.rd
http:Lieutene.nt


• 

(159) 

him off balance; the:r r:ra:)pled and fell to the floor. Lieutenant Eroyles 
disc1.rp1ed the accused, Y.'h.o nae; t'-1Pn ~ 0 mitted t'.:I rot up. Lieutex.nt 
'.icodard w['..s in fear of his life, bt,t Liet'tenant Br'.);yles vras n'.)t. Dl'.rine 
the occurrence the accused did not raise the gt"\:' 11·' to strike Lieutencnt 
"i:foodard nor Lieutenant Dro~'les (1-I. 26-2(.1, 36-37, 42-43, _46, 48). 

h. The evidence for the defense showed that by S::,ecial Orq_ers, 
Hinth Service Coru,,end (Def. :sx. 2), the acc1-:.sed vra.s on 7 Je.m•.a.ry 1943 
relieved from assignment e.r.d dut~, with 379th !,:ilitar;r Police iscort Guard 
Company anci assic:;ned to Serv:i_ce Comna.nd Unit 1920, and that on 31 
Jenuary 1943 the accused was under th~ cor.ll'!'.and of the commandiP.£ officer 
of the ce.rip. On the evening of 31 January, C".:;::rt.,ain Grosvenor A. io:-se 
was in Officers' Quarters ciurinc the events in E-vioence, but lieard and 
saw nothing of consequ.ence. First Sereeant John r. Pierce and "Corporal 
Ellis" went to the room oi' the accused on the evenini of 31 Janu2.~r. 
~·ihen they he.a been there "bout ten mnutes, the;;, and the accused started 
dm;mstairs to the tele_t->hone. Lieutenant Woodard then app'.3e.red aYJ.d ordered 
Sercea.nt Pierce and Corporal illis to their quarters,- and they left. 
First Lieutencmt YJ"illiam R. Bond test:i.fiecl that the revolver (Ex. B) be
longed to h:im and the.t it vras a startinz pistol in Yrhich he used blanks. 
He was the roonmate of the acr::used and never knew the accused to be a~r
thine other than na gentleman and a.11. officer". Lieutenant Colonel Alvin 
Kirrl'se, I-':edical Corps, observed the accused v.hile confined in the 
hospite.l e.nd testified tl1.e.t the accused had not been unruly in arry way, 
that "there never has been ari.y fault", that the accused had been an 
officer c'.nci a centlen:an, that he (Colonel Kirmse) would, if' :i.t were 
possible, assign the accused to duty in :ri.s office, and that he had no 
comµl~ints about accused, either from nurses or others (R. 51-55, 58-63). 

The accused vras properly inforned of his ·rights. The-Presici.ent, 
who was the law mer.Jber, t11en instructed the accused to take ti!!'e to 
consult with his counsel, and stated that an officer on trial by cotirt
martial "should take the· stand and .:::a.ce his fellow officers" ar.d th2.t 
this was "one of, the old customs of' t;he service". There was· a five 
minute recess, after which the accused elected to make a "S\·~orn state
ment". Eis tes-l;ir..oey was in substa:!1ce c1.s fcllov,s: He had had nee.rly 
fourteen years in military service, of which nearly nine years ?ras com
missioned. :-:Iis service began in l~ll7, v.hen he enlisted in the Aviation 
Section of the· Sicnal Corps. H':l served more than eie;hteen !l!ont.hs over
seas. :Ic had never before been charged with violation of the Articles 
of ';j"ar. IIe had always atter.1pted to do his duty. in a solc:ierly ma!lI:.er, 
even after bein: reheved. of co!l'..N'nd of 379th j.·nftary PoEce Escort 
Gua.rc Company. :re cbserved all cornr.:ands pro!,l.i.)tly anci to· the best of his 
abilit;s,r. :!e had mver shown anr.1. 11 did not at that ti'!".le ciisres)ect to my 
kno.·,'!1 s1:pcriors e~.tner on or o:c'i' clu+,y11 • He may at tim9s have been 11 a 
little indiscreet" or use(_ tad j'-lC~;:1:::r:t, but Yias never intentionally 
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disobedient or disrespectful. He volunteered his service 11for this 
war" and desired to be returned to duty so that he might have an 
active part in the war effort. On cross-examination it was brought 
out that his service between l2 July 1919 and 12 Juzy 1942 was with 
the National Guard. He accepted the order naming Lieutenant Woodard 
as commanding officer,· as written (R. 64-68). 

5. a. Specifications l and 2, The Charge: The evidence shows 
that the accused was absent without leave from 23 November to 25 
November 1942 and from 4 January to 5 January 1943. 

b. Specification, Additional Charge III: The evidence shows 
that on 3I January 1943 the accused used language in the presence o! 
and with reference to First Lieutenant Samuel r.;. Woodard substantially 
as alleged an::l at or about the same time pointed a revolver at 
Lieutenant Woodard • .Among instances of violation of the 61st (95th) 
Article of War, Winthrop includes using insulting and defamatory 
language, 1'i thout justification, to another officer, or of him in the 
presence of other military persons, or behaving towards him in an 
otherwise grossly insulting manner, as well as making a violent assault 
without due cause upon another officer (Winthrop's :Military Law and 
Precedents, reprint, p. 714). There is no justification shown in the 
evidence for the grossly insulting language used by the accused, or for 
the assault committed in pointing a revolver at Lieutenant Woodard in 
the manner shown. 

c. Specification, Additional Charge IIz Lieutenant Woodard 
was the superior officer of the accused since they were of the same 
grade and Lieutenant Woodard's date of rank was prior to that of the 
accused. Lieutenant Woodard was Company Commander of 379th lfd.lltary 
Police Escort Guard Compan;y, but the accused had not been assigned to 
that organization since 7 January 1943. The evidence does not show 
any military control exercised over the accused by Lieutenant Woodard 
on 31 January 1943~ and :indicates clearly ·that the difficulty between 
them was personal rather than official. 

A necessary element ~f the offense of violating the 64th 
Article of War by lifting up a weapon against a superior officer is that 
the superior officer is at the time in the execution of his office 
(MCM, 1928~ par. 134a). Where a superior officer has no official 
relation to an accused.at the time when the accused strikes him, the 
officer is not in the execution of his office within the me.aning of the 
64th Article of Vlar (Bull. JAG, Ja.n.-June 1942, sec. 422 (1)). It . 
follows that a violation of the 64th Article of War is not shown. It 
is unnecessary to consider whether the accused was guilty of a lesser 
included offense of assault under the 96th Article of War inasmuch as 
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he was found guilty of a violation of the 95th Article of War, based 
in part on the sam~ facts (Spec., Add. Chg. III). 

6. The action of the President and law member in advising the ac
cused that he "should11 take the stand is clearly error. However, the 
accused was fully and properly advise9- of his rights, he stated that 
he understood the explanation, and a recess was taken in order that 
the accused might consult with his counsel. The testimony of the ac
cused as given, was not prejudicial to his interests. In view of 
these circumstances the Board of Review is of the opinion that this 
error·did not affect the substantial rights of the accused. 

7. Careful consideration has been given to Defense Brie£ by. 
Captain Nat w. Washington, Air Corps, and letter of 15 January 1943 
by First Lieutenant William G. McAllister, Corps of Military Police, 
letter of 29 January 1943 by Captain Donald E. Casey, Infantry, and 
letter of 5 April 1943 _by First Lieutenant George o. Hamrick, Corps of 
Military Police, with reference to the accused. 

8. The accused is 43 years of age. The records of the Office of 
The Adjutant General show his service as follows: appointed temporary 
first lieutenant, Army of the United States, 19 June 1942, and active 
duty l2 July 1942. 

9. The court was legally constituted. No errors."injuriously af
fecting the substantial rights of the accused were conunitted during the 
trial. The Board of Review is of the opinion that the record of trial 
is legally insufficient to support the findings of guilty as to Addi
tional Charge II and the Specification thereunder, legally sufficient 
to support the findings of guilty of all other Charges and Specifica
tions, and legally sufficient to support the sentence and to warrant con
firmation of the sentence. Dismissal is authorized upon conviction of a 
violation of the 61st Article of War, and mandatory upon conviction of a 
violation of the 95th Article of_War. 

On Leave , ~udge Advocate 

-1-
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1st Ind. 

War Department, J.A.G.o., - To the Secretary of War. ..l 3 JUL 1943 
1. Herewith transmitted for the action of the President are the 

record of trial and the opinion of the Board of Review in the case 
of First Lieutenant Harold A. llerrill (0-265847), Corps ~ J,Iilita.ry 
Police. 

2. I concur m the opinion of the Board of' Review that the 
record of trial is legally insufficient to support the findine;s of 
guilty of Additional Charge II and the Specification thereunder, le
gally sufficient to support the findings of guilty of all other 
Charges and Specifications, and legally sufficient to s~pport the 
sentence and to warrant confinnation of the sentence. T~e accused was 
absent without leave from 23 November to 25 November 1942 and from 4 
Janua.ry to 5 January 1943 (Specs. 1 and 2, Chg.), in violation of the 
61st Article of V{ar, and stated of and to another officer 11You yellow
bellied son of a bitch", 11You bastard", and "You cock-sucker", or words 
to that effect, and pointed a revolver at the other officer (Spec., 
Add. Chg. III), in violation of the 95th Article of war. The accused 
was found not guilty of Additional Charge I and the Specification 
thereunder. I recommend that the sentence be confirmed but in view of 
all of the circumstances, that the execution thereof be suspended 
during the pleasure of the President, and that the sentence as thus 
modified be carried into execution. 

3. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a fonn of 
Executive action carrying into effect tlle recorrnnendation made above • 

.Myron c. Cramer, 
3 Irtcls. Major General, 

Incl.1-· Record of trial~ The Judge Advocate General. 
Incl.2- Drft. ltr. for sig. 

Sec. of War. 
Incl.3- Form of Executive 

action. 
·-

(Findings of guilty of Additional Charge II and Specification 
thereunder disapproved. Sentence confirmed but execution 
suspended. o.c.M.o. 194~ 6 Aug 1943) · 
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',iA:1. V::::PiJrI~ J:.:N'.i' 
Arrrry Service Forces 

In the Office of The Judge Advocate General 
1:'fashinGton, L ·. C. (16.3) 

·JUN 51943 

SPJGH 
CH 234787 

UNITJ<~D S'fATES /JO) SEVENTH SERVICE COMMAND 
) ARlIY SERVICE FORCES . 

v. ) 
) Trial by G.C.M.,;convened 

:nrst Lieutenant WALTER ) at Cinaha, Nebraska, 
KIDrZ (0-497030) 710 l\.P. ) April 15 &.nd 29., 1943• 
Ee.ttalion (Z/I). ) Dismissal. 

OPINION of the BOAA.D Cl<' P.EVJ:El.'{ 
HIIL, DRIVIB and LOT'.i:'.till.HCS, Judge Advocates 

. 
1. The Boa.rd of Review has· examined the record of trial in the·. 

case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifica
tions: 

CHARGE I: Violation of the 95th Article of War. 

Specification lz In the.t 1st Lt Walter 10..otz, 710th 1'P Bat
talion (Z/I), being then and there a married man., having 
R lawfuJ, living wife, and not being divorced, did, at 
Omaha, Nebraska, on or about l.!arch 5, 1943, 1'!'ongfully 
and falsely introduce a woman, one Margaret Underwood, 
as his wife to Captain Aaron Clarno, CI:iP, and to JJrs. 
Aaron Clarno., when in fact the said woman, Margaret 
Underwood, was not the wife of the said Lt 10..otz., as he, 
the said Lt Klotz., then well knew• 

Specification 2: In that 1st Lt Walter 10.otz., 710th 1J> Bat-
. talion (Z/I)., beine then and there a married man., havir.g 

a lawful, living wife, and not beinr, divorced., did., at 
Fort Omaha, Nebraska, on or about karch 26, 1943, 
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wrongfully and falsely introduce a wo,-an, one kargaret 
Underwood, as his wife to Lt Col D. K. Scruby, Inf, and 
to divers other persons, when in fact the said women 
was not the wife of the said Lt, .KJ.otz, as he, the said 
Lt lG.otz, then wen knew. 

CHkR.C::~ E: Violation of the 96th A.!-ticle of war. 

Specification: In that 1st Lt Walter Klotz, 710th iP Bat-
- talion (Z/I), being then and there a married man, having 

a lawful, living wife, and not being divorced, did, at 
Oma.ha, Nebraska, fr0m on or about ll!arch 5, 1943, to on . 
or about ~pril 5, 1943, wrongfully, dishonorably a:1d tm
lawfully live and cohabit with one hargaret Underwood, a 
woman not his wife. 

He pleaded not euilty to all Charges and Specifications. He was found 
guilty of S,ecification 1, Charge I, of Specification 2, Charge I, 
except the words "to Lt Col D. K. Scruby, Inf, and", of Charge I and 
of Charge II and the.Specification thereunder. He was sentenced to be 
dismissed the vervice. The reviewing authority approved the senteqce, 
and forwarded the record of trial for action under the 48th Article of 
war. 

3. The evidence for the prosecution is substantially a~ follows: 

On Harch 5, 1943, the accused reported for duty to Captain 
Aaron Clarno, C.M.P., Commandant of the Seventh Service Command, 
Eilitary Police Training Center, Onaha, Nebraska. The accused stated 

. that his wife was dmm at the hotel. Later in the day Capta:in Clarno 
took the accused downtown and went to the room of accused in the 
Wellington Hotel ?rhere accused introduced a woman to Captain Clarno 
as his wife, Mrs • .KJ.otz. She was about twenty years old, was about 
five and one-half feet tall, weighed about one hundred forty pounds, 
with a brownish tint to her hair, and spoke with a southern accent. 
Captain Clarno took them to his home, introduced them to his wife as 
Lieutenant and ?!rs. Klotz. In the evening Captain Clarno and his wife 
took them around lookil'l€ for an apartment and located one at 4117 North 
24th Street, Qnaha (R. 1-10, 24). 

17s. ·oertrude Conw~, who operated the roo!lling house at 4117 · 
North 24th Street, rented the apartment to the accused. An auburn hair· 
girl, who weighed about one hundred -forty pounds, was about twenty 
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years old and talked like a southP-rn girl, looked at Vie apartment 
with accused. The accused paid the rent that nir;ht for the apart
ment. On the following Saturday, the accused cfnd the woman who 
looked at it with him came to the apartment and occupied it until 
about the fifth of April. The apartment was a two-room furnished 
apartment arrl had one bed. The woman paid the rent after.the first 
payment by accused. Lrs. Conway saw them occasionall~r and noticed 
nothing unusual about them. About April 5, after the vwman said one 
morning that t!-J.3 accnsed was coine; down to headquarters, the woman 
left, and the accused thereafter continued to live at·the apartment 
(R. 28-33) • 

. en the evening of r.:arch 26, 1943, Captain Clarno and his wife 
attended a party at the Officers Club, Fort Omaha•. The accused and. 
the woman whom he had introduced to Captain Clarno as his wife were 
there. 1:rs. Cl2.rno introciuced accused and the woman to Colonel Scruby, 
the post coll1!lanc-.er, and to the other e;uests as Lieutenant and !.lrs. 
Klotz (R. 11 -13, 25~27). 

About April 3, 1943, Captain Clarno noticed on the office 
C:.esk ·of accused a letter addressed to the accused which had as a 
return address "?rs. Rose iO.otz, Juncti.on City, Kansas" (R. 13-11+). 

In response to questions of the defense, Ca9tain Clarno 
statet! that he first learned that there was some question about the 
ident:i.ty of the woman vrhom accused introduced a.s J rs. Klot,z, in the 
latter .t,>art of i.'.arch. There was introduced in evidence, :c;xhibit 1, a 
document which was stipul2.ted to be a certified true copy of ,the 
original marriace l:i_cense of accused and :qosina Clark. 'i'he 1icense was 
issued on I<arch 20, 1929, from the 01·nce of the Probate Judge, Hiley 
County, Kansu.3, and authorized the marriage ol 1'ialter Klotz, age 21, 
of }.bilene, Kansas, and H.osina Clark, a,:::e 18, of Ju..11ction City. It con
tained an indorsement of the Probate Judge that he had performed the 
marriage ceremoey on r.:arch 20, 1929. There was also introduced a 
certified copy of pay voucher of accused, stipuJated to be a true copy 
cf" the original signed by accused for the month of r,;arch, 1943, 
E.xhibit 2, which stated as a dependent, "Lawful wife: Rosina .Klotz-
Junction City, Kansas" (R. 16, 33-35).. 

It was stipdated that Rosina l 1ay Klotz, if present, would 
waive any privilege to refuse.to testify and would testify that her 

• maiden nane we.s Rosina Lay Clark; that she was married to accused at 
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Manhattan., Kansas, on liarch 10, '1929, had ever since been and was now 
his wii'e and had never been divorced from him; that she resides in 
JtL~ction'ci~, Kansas; that she is 32 years of age, five feet five 
inches tall, has brown hair and a fair complexion, weighs one hundred 
thirty pounds, ·and has no particular accent to her voice; that she 
and accused have a twelve year old boy; that she was not in Qnaha, 
Nebraska, at any time during !.!arch and April 1943, had never lived with 
accused at any place in Qnaha; and that she and accused had not lived 
together since September 1942. · 

J.1a.jor Orlin A. Weede, identified a signed sworn statell!ent 
(R. 39; Ex. 4), made to him by accused after the 24th Article of War 
had been read to accused, which was admitted in evidence as Ezjrl.bit 
3, after certain portions were stricken out by stipulation. The 
statement shows that accused is 38 years old, enlisted in the Second 
Cavalry in Jure 192.5, and had since been continuously in service. He 
was commissioned first lieutenant, CMP, AUS, October 29, 1942, from the 
grade of master sergeant in the Regular Arirry. He had resided at 4117 
}~orth 24th Street, Omaha, since the fifth or sixth of March. lilrs. 
Marearet Underwood lived with him there until April 6, 1943• She was 
not hi~ wife. 1Ts. Rosina !Jay Klotz, his wife, e.nd their 13 year old 
son live in Jtmction City, Kansas. He had not resided with his wii'e 
since September 1942, when the last of four separations since their 
marriage on Earch 10, 1929, occurred. He had lived with Mrs. 1.tarearet 
Underwood as husband and wife in the same livi_ng quarters at 4117 North 
24th Street until April 6, 1943. He had an agreement vrith his wife, that 
he could get a divorce and planned to do so in June 1943. On };arch 26, 
1943, at a party at the Officers Club, :B'ort Omaha, he introduced Lrs. 
l1!argarE)t Underwood, as "Hrs. Klotz", and as his wife to a nu.lJlber of 
people including Arrey- officers. Ers. Clarno, in his presence, intro
duced }I.rs. Underwood as "!!.rs. Klotz" to Lieutenant Colonel Scruby, who 
was in command of F'ort Omaha. Accused had represented to Captain and 
J.rrs. Clarno on March .5, 1943, and on ·other occasions, that lvirs. Eargaret 
Underwood was "L:rs. Klotz", his wife (R. 35-)9,.42-43). 

4. The defense introduced in evidence the honorable discharge of 
accused with character "Excellent", dated October 28, 1942, as master 
sergeant,. to accept a commission (Def. Ex. A). 

It was stipulated that if present, Brieadier General Charles 
S. Kilborn 'WOt'1.d teatify that he had found .the accused a faithful, 
.forthright, efficient, honest soldier in the Second Cavalry and in the 
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Headquarters_Detachment, 11th Armored Division, and an exemplary 
example to his detachment (Def. Ex. B); that Colonel E. F. Thompson, 
Cavalry, would testify that he he.d known accuBed during eight years 
at Fort .Riley, that his character was excellent, his performance of 
duty of a,. high order, and· that he considered him to be of excellent. 
value to the service; and that Colonel A. A. Frierson, Cavalry, 
would testify that during two years that accused was under his ·com
mand, his character rating was excellent and his performance of cuty, 
?.ttention to duty and veJ.ue to the service were superior (Def. Exs.C, 
D) (R. 44). . . 

The accused.made an oral unsworn statement that he had not 
lived with Rosina May Klotz since before September 1942. He learned 
in September that she was pregnant by another man with a chil~ which 
is expected to be delivered in June 1943. She is willing that ac
cused have a divorce. He would have taken steps to get a divorce 
before, except that he was advised that he could not obtain a div9rce 
in Kansas until after the child was born (R. 45-46). 

5. The motion of the defense to strike portion of affidavit re
lating to Specification 21 because prosecution has not offered evi
dence of corpus delicti, was properly ·denied (R. 43-44). The 
circumstances shown ,,ith respect to the introductions made at the party 
sufficiently indicate that the offense was prcbably committed and suffi
ciently evidences the corpus del_icti to support the admission of the 

· confession. 

6. With respect.to Specification 1, Charge I, the evidence shows 
that the accused on }larch 5, ·1943, introduced to Captain Clarno, as 
his lVife, a mrnan, Mrs. Eargaret Underwood, who was not his 'wife. The 
accused admitted in his statement to the investigating officer that he 
also introduced her to Mrs. Clarno, as his wife and that l'.rs. Rosina 
Klotz was then his living and undivorced wife. 

With respect to Specification 2, Charge I, the evidence shows 
that on March 26, 1943, at a party at the Officer's Club, Fort Ona.ha, 
the accused and the woman whom he had introduced to Captain Clarno as 
his wHe were present. With the l).ccused standing right alongs:i.de, Mrs. 
Clarno introduced the accused and the woman as Lieutenant and Mrs. 
Klotz to Colonel Scruby and to guests at the party. The accused in his 
statement to the investigating officer, admitted that at that party, 
he introduced llrs. l!iargaret Underwood as lirs. Klotz and as his lVife to 
a m.unber of people including Amor officers, and that 11rs. Clarno intro
duced her to Colonel Scruby as Mrs. Klotz. 
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With respect t1J the Specifica-;,ion, Charge II, the evidence 
shows, and the accused in his statements to the investigating offi
cer admitted that he rented an apartment at 4ll7 North 24th Street, 
Omaha, Nebraska, on Earch 5, 1943, apd fro:r.i the follcm.ne; Saturday 
(!~arch 6), occupied th.?.t apartJ11ent unt:i.J. about April 6, 1943, with 
:.xs. 1:argaret Underwood as husband and wife. 

The proof shmrn conclusively and the accused in his state
ments to the investigating officer admitted that his lawful and un
divorced wife was then living and that Urs. Margaret Underwood was 
not his wife. 

In his \msworn statement to the court the accused stated 
that he had not lived with his wife since before September 1942, that 
he lee.rned in September that she was pregnant by another rcan, that 
she vra.s willine; that he obtain a divorce,. and that he would have taken 
ste;:Js to secure a divorce before except th.et he had been advised that. 
he could not obtain a divorce jn Kansas until after the chiJd was born. 

The evidence with respect to the two Specifications, Charge I, 
shovrs conduct unbecoming an officer and a gentleman in introducing as 
his wife, a woman not his wife, to the _officers and ladies of_ the post 
and into the social life cf the post. Such conduct offends against good 
morals, v:i olates public decency and propriety and is cognizable under 
the 61st (95th) A.rticle of War (Winthrop• s lli.li~ary Law and Precedents, 
Reprint 1~2u, p. 718). 

· 1. The accused is 38 years of age. The records of the Office of 
Th'::l Adjutant C-eneral show his service as follows: Enlisted service 
from June 30, 1925: discharged as master sergeant, ·septe.l!'.ber 21, 1943, to 
accept commission as first lieutenant, c.u.P., Arner of the United ~
States; active.duty October 29, 1943. 

8. The court we.s legally constituted. l!o errors injuriously 
affecting the substantial rights of the accuse_d were committed during 
the trial. T11e Board of Review is of the opinion that. the record of 
trial is leGally sufflcient to support th~ findings of guilt~r and the 
sentence and to warrar.t confirmation of the sentence. Dismissal is 
mandatory ~pon conviction of a violation of the 95th Article of War and 
authorized upon conviction of a violation of the 96th Article of War. 

---~---..::;_?_- _-_·--~~::---__;,_, Judge Advoeate_-r-_--~-~--
---....a:~~!::+~oM!Si....~ ~-k!·:....,... ~d~lT);,_u:!.!~:....!~~· Jucl[;e Advocate 

--~~~~ff-'~--~-=~~·=--~.::;:::=-·_, Judge Advocate 
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1st Ind. 

War Department, J.A.G.o. JUN 11 1943 - To the Secretary of War. 

1. Herewith transmitted for the action of the President are the 
record of trial and opinion of the Board of Review in the case or 
First Ll.eutenant Walter L. 'Klotz (0-497030), 710 !.I. p. Battalion (Z/I). 

2. I concur in the opinion of the Board of Review that the 
record of t:rial is legally sufficient to support the findings of guilty 
and the sentence, and to warrant confiITJation of the sentence. 

I

The accused introduced as his wtfe, a woman not his 1'i.fe to 
his immediate commanding officer and at a party on the post introduced 
the same woman to divers persons as his wife. He rented an apartment 
and there lived and.cohabited for a month with this woman, who was not 
his "':ife, during which time he had a lawful, living and undivorced 
wife. I recommend.that the sentence to dismissal be confirmed and car
ried into execution. 

J. Inclosed herewith are the draft of a letter for your signa
ture, transmittir..g the record to the President for his action, and a 
form of Executive action carrying into effect the recommendation made 
above. 

Qt. ~a, .... ~ 
.. n-.. -

}.'yron c. Cramer, 
3 Incls. Major General, 

Incl.1- Record of trial. The Judge Advocate General. 
Incl.2- Dfrt. ltr. for sig. 

Sec. of War. · 
Incl.J- Form of Executive action. 

{Senten-ce confirmed bit execution suspended. G.C.ll.O. 192, 
5 Aug 194J) 
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'WAR DEPARTMENT 
Army Service Forces (17~)

In the Office of The Judge Advocate General 
Washington., D.C. 

SPJGK 
CM 234815 

9 JUL 1943 

UNITED ST

Te 

Second Lieutenant ISHAM 
FANN (0-482384')., 
Infantry. 

ATES 

9th 

) 
) 
) 
) 
) 
) 
) 

2ND INFANTRY DIVISION 

Trial by G.C.M• ., convened at 
Camp McCoy., Wisconsin, 22 April, 
1943. Dismissal and total for
feitures. 

OPINION of the BOA.RD OF REVIE.J 
LYON, lilLL and ANDREWS., Judge Advocates. 

1. The Boa.rd of Review ha.s examined the record of trial in the case 
of the officer named above and submits this, its opinion., to The Judge 
Advocate General. 

2. The accused was tried upon the following Charges and Specifica
tions a 

CHARGE Ia Violation of the 95th .Article of War. 

Specification& In that Second Lieutenant Isham Fann, Ninth 
Infantry, was, at Camp McCoy., i'fisconsin, on or about 
riaroh 24, 1943., in a public place, to wit, Service Club 
Number One, drunk and disorderly while in uniform. 

CHARGE Ila Violation of the 96th .Article of War. 

Specification& In that Second Lieut'enant Isham (NMI) Fann, 
9th Infantry., having been restricted to the limits of the 
post, did at Camp McCoy, Wisconsin, on or about Mirch 23, 
1943, break said restriction by going to IACrosse, Wisconsin. 

He pleaded not guilty to and was found guilty of the Charges and Specifica
tions. No evidence of previous convictions was introduced. He was sen
tenced to be dismissed the service and to forfeit all pay and allowances 
due or to become due. The reviewing authority approved only so much of 
the findings of guilty of Charge I and its Specification as involved a 
finding of guilty of being drunk in uniform in a public place in viola
tion of Article of \Ia.r 95, approved the sentence and forwarded the record 
for action under Article of Wa.r 48. 
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3. The evidence shows that accused is a second lieutenant, 9th 
Infantry, stationed at Camp McCoy, Wisconsin (R.4) • 

. The prosecution and defense joined in stipulating& 

"That on 1B.rch 23, 1943, continuously throughout the day 
the accused was restricted to limits of the post of Camp 1fuCoy, 
Wiscoru:.in, that on llirch 23, 194S, the accused went to LcCrosse, 
Wisconsin, for the purpose of getting a watch which had been in 
repair." (R.3-4) 

First Lieutenant Hobert n. Howell, Corps of i.lilita.ry Police, saw accused 
in I.a.Crosse, llisconsin, about ll o'clock the night of 23 1arch 1943 in 
the II Happy Hour" (R.18, l 9). 

Accused was seen leaving 5ervice Club No. 1, Ga.mp I.!cCoy, at 
about ll o'clock on the morning of 24 August 1943 by Privates Floyd A. 
Osborn and Joy D. Pawless, military police (R.5,6,12,13). As accused 
ca.me out of the front door, there was a soldier with him assisting him 
(R.6~13). Accused said something to the soldier and the latt"3r went 
back into the service club. About that time two girls came out to 
catch a bus and accused spoke to them. Accused started down the steps. 
He seemed to be pretty wobbly {R.6) and fell down the steps. The tirls 
started to help accused and were joined by Privates Osborn ond Pawless 
who tried to assist. Accused told the soldiers to keep their 11darr.:ned 
hands off of him11 (R.6,13). Th~ military police phoned their orderly 
room and a jeep was sent down. Accused refused to enter the jeep, re
turned to the service club and ''wanted to go out the back door" (R.6 ). 
This, Private Osborn refused to permit. Accused finally got in the 
jeep. He was driven to the station hospital i'or a "blood test11 (R.6, 
13 ). 

At the station hospital accused refused to permit the blood 
test to be taken (H..6,23). A Lieutenant Shaine, I.!ilite.ry Police, who 
did not testify, attempted to remove accused's blouse forcibly, and 
accused 11rriade a pass at Lieutenant Shaine" (R.6). He did not strike 
at him but he pushed him away (ll.23). After about fifteen minutes, 
Lieutenant Colonel William D. ~.lcKinley, 9th Infantry, accused's 
battalion commander (R.35,36), arrived, took accused away, and placed 
him under arrest in quarters (R.23). 

Private Osborn, who saw accused at the service club and ac
oon,panicd hin to the station hospital, testified that accused was drunk 
(R.10). He said, 11 I don't know how drunk he was, he just couldn't walk" 
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(R.8)J also, "he seemed to be pretty wobbly" (R.6); and, nhe mumbled a 
bit, but I could still understand him" (R.10). Private Osborn testified 
that at the service club accused was not "conspicuously disorderly" and 
did nothing disorderly (R.9). 

Private Pa.wless, who also saw accused at the service club and 
accompanied him to the station hospital, testified that accused was 
staggering anc. could not walk straight (R.13 ); that accused was 11drunk", 
"his tongue was thicker than it is supposed to be 11 

; that accused 11did 
not wave his hands around in the air" or "talk loud 11 

; that he could be 
understood; that he got into and out.of the jeep without assistance; 
that·acoused we.s "just drunk enough not to be able to hand.le himself too 
well"; that accused "knew what he was doing when he got in and out of the 
car" (R.15-18 ). 

First Lieuten.e..nt lbbert w. lbwell, Corps of Military Police, 
observed accused in the jeep on the way to the station hospital and 
also at the hospital (R.18,19). He .testified that accused was drunk, 
that he could not walk straight nor talk coherently (R.20). On cross
examination Lieutenant li>well stated that accused asked to· be taken to 
his own organization, and that he understood accused. He testified that 
in his experience with many drunks there are three stages of drunkenness -
"slight, middle, and the pass-out stage" - and that accused we.a in the 
second sta.ge. He said that accused we.a .not loud or boisterous in his 
presence. On examination by the court, Lieutenant Howell qualified his 
;former statement as to accused I s inability to talk coherently. He said 
accused 11ta.lked fair 11. He testified accused :,,a.a in uniform. (R.20-22 ). 

' 
First Lieutenant Arthur Steinberg, Medical Corps, saw accused 

at the station hospital·. He was on hand to take the blood test for al
coholic concentration. He stated that accused refused to permit the 
teat to be ta.ken saying that •he wasn't obligated to do it"J that ac
cused refused to take off his,blouse and roll up-his sleevei that 
Lieutenant Shaine aattempted to remove·his coat", but was urisuccesstul, 
and that accused "was sufficiently boisterous sewral timed' so that he 
had to be told to.calm down (R.23). The witness refused to. qualify as 
an expert and say whether he thought accused.was· drUDk or sober (R.23), 
but as a "non-expertw he testified that accused was drUllk (R.26). He 
des~ribed accused's speech as "thick" and his gait as aunsteady". He 
said accused admi~ted having been drinking (R.24). 

Accused took the stand and testified in his 01'IXl behalf (R.26). 
He said that late in the afternoon of 23 Mu-oh, he with a group of second 
lieutenants had been called to regimental headquarters and told to get 
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their affairs in order to move out within the next day or two. Aocused 
said he understood he could do what was necessary to get his affairs 
in order (R.27), and he a.ss.umed the restriction had been lifted by his 
being placed on orders to get ready to move (R.28). F~ had a watch 
in repair at Le.Crosse and went there to get it. He could not afford to 
leave it. He was accompanied by a Lieutenant Van Hoy, a very close 
friend. Lieutenant Van Hoy had a date. They planned to return to camp 
together that night. They became separated. At 11 or 12 o'clock ac
cused went to the Hotel Stoddard, registered and retired, leavine a 
note for his friend who was also registered there (R.27,30). The bus 
for ca.mp did not leave until 9z30 A.'i,\. Before that time he had had 
breakfast and probably three drinks before breakfast and three.after
wards, little whiskey glass. size {R.29). Before taking the b1..t.J he 
called his wife at Enterprise, Alabama, and told her he was leaving, 
perhaps for overseas (R.27). Arrived at camp he ·got off at oervioe 
Club No. 1 and remained there for about thirty minutes. .As he left 
a soldier opened the door. A bus oame up in front. He asked two 
girls who ca.me out of the club if it was an inter-ca.mp bus. As he 
started down the steps he stumbled. The two 11MPs 11 ca.me up. Accused 
felt he did not need their assistance, he told them to keep their 
hands off him. Accused refused to disclose his organization. The 
military police phoned, a jeep arrived, accused was asked to get into 
the jeep, and he refused. He asked to be taken to his organization. 
This was promised and he then got into the jeep. They met tw~ lieu
tenants, military police, and proceeded to the hospital. There ac
cused ref'used to permit a blood test. Lieutenant Shaine attempted 
to remove his coat and accused pushed his hands awa.y. Colonel :McKinley 
oame in, spoke to accused, and had him taken back to his ·quarters. 
Accused said he may have raised his voice in protest against the blood 
test, but he did not shout or yell (R.27). To the court, acoused an
swered that h~ had gotten off at the service club to buy some cigarettes, 
the post exchange not being openJ that he had refused the blood test be-

·, cause he believed he had a right to refuse itJ that while he didn't be
lieve he was·drunk, he realized that the t"'st "would indicate a bit of 
aloohcl 11 (R.29,30). Accused on redirect examination said he ha.d not 
11felt too good 11 about the ord~rs he had received on 23 1archJ that he 
felt he had not yet established himself as a good officer in his or
ganization; that he felt he was being "shanghaied"; and that he felt 
"low and depressed" on the morning of 24. I1~ch. Ifs added that one 
reason for his drinking was that he had talked to his wife, that it 
was hard to tell her "good bye", that he did not knoiv when he would 
see her again (R.30,31). , Lieutenant Colonel Tfilliam D. l.!icY..inley tes
tified for accused {R. 35), clarifying the latter part of' accused's 
testimony which referred to his dissatisfaction at being sent away. 
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Lieutenant Colonel McKinley was not only accused's battalion commander 
a.nd the accuser, but was individual' defense counsel. This witness in 
his testimoey- referred to accused's testimony that he felt he lr8.8 being 
shanghaied, and that he had not had time to establish himself' as a. good 
officer. The lieutenant colonel explained that accused came to him 
about two months before as a s&lva.ge case, with recle.ssifioa.tion pr~ 
oeedings age.inst him launched by his previous regiment on the ground 
that he had had. less than one month's duty with troops. From '.the start 
witness·~endeavored to establish accused'• confidence• a.nd to ubuild 
.his feeling of security•. The witness ·told accused that if he ..did fine 
work a.n efficiency report o~uld be turned in that would remove the re
classification proceedings and he would have a permanent home and not 
have to fear about parting without being told exactlywey. The witness 
testified further that two days before aocusedwa.a ordered to a replace
ment center a letter arrived which as a result of accused's good work 
removed the recla.ssifioa.tion proceedings and that unfortUJl&tely this 
fa.ct wa.s never communicated to accused who had no idea as to his status~ ·-· · 
The witneu expressed his conviction that had he had an opportunity to 
explain 'to accused that night that 11he was. going with a clea.r slate, 
that he wouldn't have gotten into difficulties•. The witneH added, 
in this connection, that accused had pertormed,the work of a good officer 
in his organization (R.38). . 

With respect to the incident at the 1tation hospital, Lieutenant 
Colonel McKinley said that he aaw accused from a position at the door.of 
the la.bora.toey where accused was taken for a. blood teat. There nr, loud 
noi1e1 in the laboratoey. The voice that the witness identified waa that 
of Lieutenant Shaine. Be heard Lieutenant Shaine say 11Liaten here, do 
I have to throw you down on the ground again or will you do what I tell 
you" (R.36). The witnes1 said that aocua,d w... thoroughly aroused, •an 
antagonistic mu., but not more 10 than aeyone would h&ve been \mder the 
circumstanoe•"• He said that when he •poke to aoouaed the latter quieted· 
down, He characterized his ohargea a.1 an "administrative charge•. Bl 

.Hid that accused'• conduct was not diaorderly in a:rr., Yr&"/• that when he 
took accused in ch&rge his oo:cduct wa.1 ·"beyond. reproach• (R.36). · Lieu
tenant Colonel McKinley ret'Uled to testify that acouaed~wu drunk be70:cd 
saying that accused WIA not in sufficient po11111ion of hi1 facultie1 to 
command troop• a.t th&t moment. In h11 opinion acouaed•1 co:cduot was not 
unfavorable oonaidering the oircumstanoe1 (R.~7). 

Captain Vernon T. Adler, 9th Int'antey, teatified for the aoouaed. 
He saw him at the hoapital on the morning in question. B8 saw accused walk 
into the hospital. Accused was not staggering and wa.a not being a.11isted. 
He was Teey quiet, ve~ normal, talking coherently a:cd in posaeHion or 
hi• fa.oultiea (R,31,32), 
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4. On all the testimony, there ca.n be no doubt that accused w~ 
drunk when observed by the two military police at Service Club- No. 1, 
Camp 1:CCoy. Accused was in uniform and the service club was a public 
place. Accused waa not grossly drunk. His condition seems best 
described by Lieutenant Bowell who placed accused in the "middle" drunk 
category. At the service club, accused staggered. He fell down~the 
steps of a porch. He may well have stumbled, as claimed, or slipped. 
However, &oouaed got into the jeep and out of it, unassisted. When 
he entered the hospital he was not staggering. Accused certainly was 
not so incoherent as to be unable to make his wishes clearly understood. 
Privates Osborn and Pawless both understood accused, as did Lieutenant 
lbwell. Private Pawless 1 characterization of accused's condition is 
undoubtedly accurate. He was "just drunk: enough not to be able· to handle 
himself too we11•. Accused was not disorderly at the service olub. 
Private Osborn said that he did nothing disorderly. There was loud talk· 
and a brushing away of officious hands at the station when Lieutenant 
Shaine attempted to remove accused's blouse. Inasmuch as Specification 
l does not allege disorderly or improper conduct at the station hospital,· 
it is unnecessary for the Board of Review to consider the question of 

_whether accused was justified in refusing to submit to a blood test 
and in resisting efforts to. accomplish the test by force. 

,It is the opinion of the Boe.rd of Review that accused wa.a not 
drunk and disorderly in a public place, while in uniform, a.a alleged in 
Specification 1, in violation of Article of i7a.r 95, but that accused wa.a 
drunk, while in uniform, at Service Club No. 1~ in public, in ~iolation of 
Article of War 96. 

As to Charge II and its Specification; there was a technical 
breach of restriction, in violation of Article of War 96. Although ac
cused doubtless believed that he was authorized to leave ca.mp, and al-
though he may be deemed to have acted in good faith, willful or wrongful intent 
is not en essential allegation or element in the offense of breach of 
restriction. Accused should have known that the ciroumstanoes required 
inquiry as to his rights and obligations. There was no such emergency 
as justified him in taking matters into his own hands.· An analogy· is 
found in breach of arrest under Article of War 69, where· intention or 
motive for breach is immaterial and "proof of inadvertance of bona fide 
mistake is admissible in. extenuation~ (M.C.M. 1928, par•. 139 !:,)• 

5, War Department records show accused is 24 years old. He graduated 
from Georgia Military College and was certified as eligible for appoint
ment in the Officers' Reserve Corps upon attaining his 21st birthday. 
He was commissioned a second lieutenant. Infantry Reserve. 4 July 1942. 
He'was ordered to and reported for extended active duty 15 August 1942. 
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On 23 Deoember 1942 a.ooused wa.s tried before a. general court-m.rtial 
and found guilty of being drunk in uniform in publio in violation of 
Article of liar 96. So much of the sentence was approved as provided 
for restriction for three months a.nd forfeiture of ~50 per month for 
six months. Reclassification proceedings were instituted due to the 
short length of service of accused, but were terminated 19 Mlrch 1943 
"due to the satisfactory efficiency report". 

6. The co.urt was legally constituted and had jurisdiction of the 
person and subject matter. Ho errors injuriously a.f'fectine; the substan
tial rights of the accused were cormnitted durine; the trial. In the 
opinion of the Boe.rd of Review the record of trial is legally sufficient 
to support only so much of the findings of guilty of Charge I and its 
Specification as involves findings of guilty of the Specification in 
violation of Article of War 96, legally sufficient to support the find
inbs of ·b-uilty of Cha.r&e II and its Specification, and legally sufficient 
to aupport the sentence and to warrant confirmation thereof. Dismissal 
is authorized upon conviction of violation of Article of War 96. 

/} 
f. 

, Judge Advocate. 
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lat Ind. 

War Department. J.A.G.o•• - 'fo the .Aoti~ Secreta.r;y ot War. 

1. Herewith transmitted tor the aotion of the President are the 
reoord of trial and the opinion of the Board of Retl8W' in the cue ot 
Seoolld. IJ.eutenant I.sham Fann (C>-482384), 9th Infantry. 

2. · I concur in the 
. 

opinion ot the &..rd of Renew 
. 
that the reoorcl 

of trial b legally sufficient to aupport only ao much of the findings 
of guilty of Charge I and its Specification as involves tindinga of 
guilty of the Specifioa.tion in violation of Article of War 96. legally 
auffioient to support tho findings of guilty of Charge II and its Speoi• · 
fioation. and· 1ege.ll7 suffioient to support the sentence and to warrant 
oonfirmatio11- thereof. I recommend that ~e aentenoe be oonf.irmed but 
that the.forfeitures be remitted and that the aentenoe as thus modi.tied 
be suspended during the pl8Uure of the President. 

3•. Inolosed are a dra.:f't of a letter for your aignature. tranamitting 
the record to the President tor his action. and a .form of Executiw action 
designed. to carry into ef.teot the recommendation .h.ereinabove made. ehoul.4 
such aotion :meet w1 th approval. · · 

Jqron c. Crami,r. 
Major General. 

3 Inell. 1'he Judge Advooate General. 
Incl. l • Reoord of trial. 
Incl. 2 - Dr&.tt of let. for 

aig. Seo. ot War. · 
Incl. 3 - Form of action. 

(Findings disapproved in part in accordance with recommendation of 
The Judge Advocate General. Sentence confirmed but forfeitures 
remitted. Execution suspended. G.C.M.O. 235, 16 Sep 1943) 
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WAR DEPARTMENT 
~ Service Forces {179)

In the Office of The Judge Advocate General 
Washington, D.c. 

SPJGK 
CY 234837 

' 2 JUL 1943 

UNITED STATES ) FORT KNOX, KENTUCKY 

v. ~ Trial by G.C.M., convened at 
) Fort Knox, Kentucky, 16 April 

General Prisoner Paul D. · ) 1943. Dishonorable discharge 
Shiley. ) and confinement for life. 

) Disciplinary Barracks. 

REVIEW' by the BOA.RD OF REVIEW 
LYON, HILL and ANDREWS, Judge Advocates. 

l. The record of trie.l in the ca.se of the soldier named above ha.a 
been examined by the Board of Review. 

2. The _accused was tried upon the following Charges and Specifica
tions z 

CHARGE Ia Violation of the 58th Article of War. 

Specifications In that General Prisoner Paul D. Shiley, 
formerly Private, Company L, 7th Infantry, did at Fort 
Knox, Kentucky, on or about January 13, 1943, desert 
the service of the United States and did remain absent 
in desertion until he was apprehended at .Akron, Ohio, 
on or about February 2, 1943. 

CHARGE Ila Violation of the 69th Article of War. 

Specifications In that General Prisoner Paul D. Shiley, 
formerly Private, Company L, 7th Infantry, having been 
duly placed in confinement in Post Stockade, Fort Knox, 
Kentucky,on or about November 25, 1942, did at Fort Knox, 
Kentucky on or about January 13, 1943, escape from said 
confinement before he was set at liberty by proper au
thority. 

He pleaded not guilty to and was found guilty of both Charges and the 
Specifications thereunder. He was sentenced to be dishonorably discharged 
the service, to.forfeit all pay and allowances due or to become due, and 
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to be confined at hard labor. at such place as the reviewing authority 
may direct. for the term of his natural life. The reviewin~ authority 
approved only so much of the findinis of the court with referenoe to the 
Specification of Charge II and Charge II as ,finds accused guilty of 
escape at Fort Knox, KentuclC'J, on or about 13 ·January 1943. before he 
was set at liberty by proper ·authority. after having been duly plaoed 
in confinement in Post Stockade. Fort Knox. Kentucky, on or about 21 
December 1942. approved the sentence. designated the United States Dis
ciplinary Barracks as the place of confinement.and forwarded the record 
of tri~l for action under Article of Yfar 50}. 

3. Inasmuch as the Charges and Specifications involve strictly 
military offenses, and since the review of the staff judge advooate con
tains a fair and comprehensive statement of the evidence, the Board of 
Review does not consider it necessary to incorporate in this review a 
restatement of the evidence. Suffice it to say that the proof·showsa 

The accused was a general prisoner. He had been tried and found 
guilty by a general court-martial of (a) desertion in violation of Article 

. of War 58, (b) escape in violation of Article of War 69, and (c) wrong
fully taking and using an automobile in violation of Article of Vfar 96. 
Be na.d been sentenced to dishonorable discharge. total forfeitures, and 
confinement at hard labor for the term of his natural life. The review
inE authority approved the sentence and ordered it executed. but suspended 
that portion thereof adjudgine dishonorable discharge until the soldier's 
release from confinement and designated the United States Disciplinary 
Barracks. Fort Leavenworth, Kansas. as the place of confinement (R.8, 
Ex. A, Gen. C.1~ Order 53; lkl~• Fort Knox. Ky., 27 Mir 1943). On 13 
January 1943, while in confinement in the Post Guard House, Fort Knox, 
Kentucky, awaiting the action of the reviewing authority upon the fore
going sentence, the accused wrested a gun from his guard. unloaded the 
gun, threw it into a ditch and escaped. Be was apprehended by the civil 
authorities in Akron, Ohio, 2 February 1943, at which time he was wearing 
civilian clothes (R.9-llJ Exs. Band C). 

4. The Charge Sheet shows that the accused is 20 years of age and 
that h~ was inducted in the military servioe 8 February 1941. 

5. The court was legally constituted and had jurisdiction of the 
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person and the offense. No errors injuriously affecting the substantial 
rights of the accused were oo~.mitted during the trial. In the opinion 
of the Board of Review, the record of trial is legally sufficient to 
support the approved findings of guilty and the sentence. 

Judge Advooate. 

Jud.ge Advocate. , 
Judge Advocate. 





WAR DEPART1.DIT 
Army Service Forces 

In the Office of The JudgeiAdvocate General 
1'fashington, D.C. 

(183} 

a·a JUL 1943 

SPJGH 
CJ..i 234838 

. '-·. 
-I\_/

UNITED STATES I • ) EIGHTH SERVICE C~'D 
) ARMY S'FRVICE FORCES 

v. ) 
) .Trial by G.c.y., convened 

Private MCRRIS L. BLIZZARD ) . at Fort.Sill, Oklahoma, 12, 
(20409367), Headquarters ) 13, 14, 15 and ~6 April 
Battery, 690thField Ar ) 1943. Death. 
tillery Battalion. ) 

OPINION of the BOA.RD CF Ri!.-YTh--W 
HILL, DRIVER and r.ar TERHOS, Judge Advocates 

1. The record of trial in the case of the soldier named above has 
been examined by the Board of Review, and the Board submits this, its · 
opinion, t~ The Judge Advocate General. · 

2. The accused was tried upon the following Charges and Specifica
tions& 

CHARGE I: Violation of· the 92nd Article of War. 

Specification: In that. Private i:orris 1. Blizzard, Head
quarters Battery, 690th E'ield Artillery Batta.lion, Fort 
Sill, Oklahoma, did, at or near Richards Spur, Comanche 
County, Cklahoma, on or about }.~arch 21, 1943, with malice 
aforethought, wilfully, deliberately, feloniously, un
lawfully, and with premeditation, kill, one Hugh D. 
Pickett, a human being, by shooting him with a pistol. 

CHARGE II: Violation of the 93rd Article of War. · 

Specification 1: In that Private Morris L. Blizzard, Head
quarters Battery, 690th Field Artillery Batta.lion, Fort 
Sill, Oklahoma, did, at or near Richards Spur, Comanche 
County, O<lahoma, on or about :March 21, 1943, by force and 
violence, and by putting him in fear, feloniously take, 
steal, and carry away from the presence of Hugh D. Pickett, 
one 1940 four poor Chevrolet sedan, Yellow Cab No. 127, 
Oklahoma license No. 14-267, valued about nine hundred 
dolle. rs ($900.00), property of Hugh D. Pickett. 
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Specification 2: In that Private }.Iorris L. Blizzard., Head
quarters Battery., 690th Field Artillery Battalion., 
Fort Sill., Oklahoma, did, at Fort Sill, Oklahoma, on 
or about ~arch 21., 1943., feloniously take, steal., and 
carry away, one .hundred forty dollars ($140.00), cur
renc:y·of the United States, the property of Private 
Eldridge Smith, Fort Sill, Oklahoma. 

CHARGE IIIt 'Violation of the 94th Article of War. 

Specification: In that Private Morris L. Blizzard., Head
quarters Battery., 690th Field Artillery Battalion., 

· Fort Sill., Oklahoma, did., at Fort Sill., Oklahoma., on 
or about March 21., 1943, feloniously take, steal., and 
carry away, one .45 caliber Colt automatic pistol, Ito. 
429613, of the value of about twenty-six dollars and 
sixty-six cents ($26.66), property of the United States., 
intended for the military service thereof. 

The· accused pleaded not guilty to all Charges and Specifications. He 
was found guilty of Specification l, Charge II, except the words and 
figures, •nine hundred dollars ($900.00) 0 ., substituting therefor the 
words and figures "eight hundred dollars (~800.00)", guilty of Specifi~ 
cation 2, Charge II, except the words and figures 11 one hundred forty 
dollars ($140.00)", substituting therefor the words and figures "about 
on~ hundred thirty dollars ($130.00)", and guilty of all other Specifi
cations and the Charges. He was sentenced, all members of the court 
present concuITing, to be hanged by the neck until dead. The reviewing 

·authority approved the sentence., and the record of trial has been for
V1arded for action under the 48th Article of War. 

3. The evidence for the prosecution shows that Private First Class 
Eldridge C. Smith., Headquarters Battery., 690th Field Artillery Battalion, 
Fort Sill,- Oklahoma, lived in the same 'barracks with the accused and 
OC(?Upied the adjoining bunk. On the night of 20 1:arch 1943 before 
going to sleep Smith placed his folding type pocketbook (Ex. 3), contain
ing about SlJO., inside his pillow slip. He woke up about 2:00 a.m. and 
discovered that the pocketbook was missing and that a hole had been cut 
in the pillow slip (Ex. 4). The pocketbook was taken without his 
know~edge- or consent. Smith had seen the accused in the barr?cks (not 
in his bunk) the evening of 20 March., probably ·about nine o'clock, but 
the accused was gone when he woke up about two o'clock (R. 22-27). 

Captain William H. Gurley, commanding officer of Headquarters 
.Battery, identified a .45 calibre Government pistol, No. 429613 (Ex.5)., 
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which i1e held on i:1emorai,dum receipt. CorporP.l B~·;;ard L. Steele used 
the 1)istol on cuard duty 0:1 the rQt;i1t of 19 i'arcli, and returned it 
to the clravrer in Captain Gurley I s desk, in the pr2sence of Captain 
Gurley, on the afternoon of 20 i,:arct·,, about 6:15 or 6:30. There was 
no a:.1.munition in the pistol. lt was gone the next morninf;, and 
Captain Gurley did not see it ae;c1.in until the trial. It was stipulated 
that the value cf the pistol was ~26.66 "(R. 29-35, 37-39, 44). 

On the ni5ht of 20-21 I,:arch, Lr. Hugh D. Pickett, who owned 
e.nd operated two yellow cabs at Lawton, Cklahoma, was driving one of 
the cabs, which he had purchased the night before for ,;;;800. Accord
inG to l.:r. Ernest Pickett, a 9rother, the market value of the car, a 
1940 four-door Cilevrolet sedan in first class condition, was about 
i;cloo. I.Ir. Ernest Pickett last saw his brother between four and five 
o'clock on the u.ftern0on of Saturday, 20 l~arch, anci on Sunday mornine, 
21 I.:arcl1, about eicht o'clock, he saw the dead body of Hut;h D. Pickett. 
Lrs. Essie Dmns, ciis patcher at the yellov; cab station, Lawton, 
Oklahoma, vrent on c.uty at rd.clnir;ht, 20-21 I.iarch, and at that time HUl;h 
D. Pickett was c.riving his cab Eo. 127. She identified the d.spatch 
record (Ex. 6) which she kept. Lr. Pickett in cab 1;0. 127 reported at· 
1:50 a.m. and left the station at 1:55 a.!'l • .At some tirne after mid
ni[;ht on .the mornin:; of 21 Larch, Fr. Geor[;e I.. Eem1essee )Ut gasoline 
in 1.=r. Picxett 's cab at the cab station, and at that time there was one 
passenger, ~ soldier, in the cab (n. 45-50, 53-56, 59., 61). 

S:1ortJy before 2:00 a.m., 21 !,:arch., Private E. J. Hel,r.s and 
I'.iss Irr:a Jo Hudson, with whom he had a date, returned by autoP.tobile to 
her home at Richards Spur, about ten miles north of Lawton. I'iss Hudson 
lived with her parents, who O)erated a store and filling station there., 
and with her cra.ndparents, Lr. and }.'.rs. 1i;. R. Hudson. 1'he store and 
fj_lling station faced east en hi~hway }~o. 277 and there were two "drive
ins", one between the store and the punps and one beb·,een the pumps and 
the highway. Private Helms and :tiss Hudson sat in the car about fifteen 
or twenty minutes., parked in the driveway next· to the highway, headed 
north. At that time a taxicab, _with a number on top, the last numeral 
of which was 11 7", drove into the other driveway fr::im the south and 
stopr,?d. three or four feet from the parked car. \~'hen the cab sto:9ped., 
the nt;et front door opened, soy;ieone got out, was standin"' there., 

· :kind of lear..ec.l over j_n the cab", and said, "Driver, v1hat ~do I owe you?" 
1.here was no reply except "a muml'le 11 • In five or six seconds there ·VIas 
a gun .shot. Irnr:ec~ately afterward a rnan (civilian) was seen running
from t~e ce.b ~roun~. the soutl:east c?rner of the builcing. Ee was stooped 
forwara, hold.inc nis stomach and sides with hi? hands, and yelling 
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."Oh" over and over. Then the cab vro.s drj_ven away, g·oing north on 
highvray No. 277. It left the station slowly, 11 just took off ordinary", 
and then eained s:;::,eed very rapidly. Private Helms and I,,iss Hudson 
then vrent into the house. V,ben the back door was opened, l'r. and 
Mrs. w. R. Hudson, Hel.rns and J:iss Hudson saw a man lying just outside, 
clutching a broon1 in his hands. 'l'hey notified the sheriff I s office, 
and the man died a few minutes later (R. 63-68, 70-72, 76-82, 87-90, 
93-95). 

1lr. Ralph Deeds, deputy sheriff, received a call at the 
sheriff's office about 2:20 a.m. on 21 March, and in response to it 
went to Richards Spur with lir. Joe Day, another deputy. They found 
a dead man lying near the back door of the- store building, and called 
the sheriff, Mr. George E. }Jyers. The sheriff, on receiving this. call 
about 2:30 or 2:45, went to Richards Spur vii.th Justice of th9 Peace 
E. ?. Evans, and they observed the dead nan. About four o'clock that 
morning an inquest was held and it was determined that the dead man 
was Hugh D. Pickett. About that time l1r. w. i.i. Whitson, an embalmer, 
exa.r:d.ned the body and found a bullet wound, extending from about two 
inches below the right nipple to just above the left hip, and completely 
through the bocy. Undersheriff I. w. 1,anley notified the hiehway 
patrol, put out a general alarm, and called surrounding towns (R. 99-
102, 104-107, 109-111, 116-117). 

Er. Georee Borden., night clerk at the ?Jash Hotel, Hobart, 
Oklahoma, registered a soldier between six and six-thirty Sunday morn
ing, 21 t!"arch, and assigned him to room No. 49. The soldier registered 
as. 11Lieutenant I.Iorris L •. Brown, F'ort Sill, Oklahoma11, and had no bageage. 
The hotel ree;ister (Ex. 8) was identified. l:r. Borden ·was within two 
feet of the soldier when he registered, went with hi'll to his room and 
showed him the bathroom, and had a conversation with the soldier in 
which the latter said he lived in the eastern part of the United States 
and asked l~r. Borden to 11furnish him a woman11 • I.Ir. Borden went off 
duty about 8 :00 a. m., and did not see the soldier again. Y,ben .asked 
tc look at the soldiers in the court room to see whether he.could 
recognize the accused, J.'.r. Borden stated 11 I am not right sure that I 
do", but later, after the trial judge advocate had pointed out the ac
cused, he identified the accused as the man who had registered on 21 
l'.arch. 1.[rs. Sylvia Newcomer, operator of· the Hash Hotel, went on duty 
at seven~thirty, Sunday morning, 21 Earch, and saw the occupant of room 
No. 49 about eleven or eleven-thirty that mornine;. · She identified the 
accused as the person she saw (R. 124-127, 130;_139, 141-142). 

. . 

About 10:00 a.m. · on Sunday, 21 1.1arch, :t:r. c. R. 1'.cCandless, 
operator of a men•s clothing store at Hobart, Oklahoma went to his 
store in response to a call. He met the accused at th~ store. The ac
cused purchased an outfit of. civilian clothes,. made payment with two 
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bills, one of which had blood on it, and gave as a reason for the pur
chase., that he was on his way to his home in North Carolina on 
furlough and could wear the clothe~ at home. The articles purchased 
(Ex. 10) were wrapped in a package and the accused carried them from 
the store (R. 145-151). · 

On 21 March from 6:15 a.m., Trooper E. M. Haynes, Cklahoma 
Highway Patrol, was on a special assignment in search of a taxicab 
of a certain license number. At about 4sl0 p.m., he located the cab 
parked in front of the Nash Hotel, Hobart, Oklahoma.. He then went into 
the hotel, and, accompanied by Mrs. Newcomer and another patrolman, 
went to room No. 49, which was not occupied at the time. He there 
found some empty packages from the t:cCandless store and part of an 
Army uniform. He reported what he had. found, and examined the taxi
cab. In the "panel pocket" he found a pint bottle nearly half full of 
whiskey and on the floor of the back pa.ri; of the car., an empty .45 
cartrid[;e. La~er Trooper Haynes was joined by Sergeant Herman B • 

. Parness, a military policeman and fingerprint expert, and three oth,er 
men. Sergeant P~rness locked the taxicab, as it was too dark to search 
for fingerprints. · They went to room No. 49 in the Nash Hotel and !ound 
some soldier's clothing (Ex. 11). They also found a water glass (Ex:. 12) 
with a fingerprint on it. The next day Sergeant Parness returned, 
examine~ the taxicab and removed the steering wheel (Elc. 13), on which 
he found blood smears and fingerprints. On 23 March and again on 30 
or 31 1~arch he took fingerprints of the accused. One set of these 
fingerprints (Ex. 14) and enlargements of two of the prints (Exs. 15 and 17) 
were compared with photographic enlargements of a fingerprint (Ex. 16) 
from the steering wheel and of one (Ex. 18) from the water glass. Sergeant 
Parness was of the opinion the.t Exhibits 15 and 16 were prints from the 
same finger, and that Exhibits 17 and 16 were likewise from the same 
finger. He also made a photograph (Ex:. 19) of the taxicab on 22.March, 
before it was moved (R. 139-141, 152-163, 165-186). 

At 6:15 p.m., on 211Iarch, Hr. Dan ,H. Clark and llr. Oscar H. 
Lair, radio patrolmen of' Oklahoma City Police Department, went to the 
Black ~otel in that city in response to a call. They were directed to 
rcom !Jo. 518, where they found the accused, who stated that he had 
taken !v"sol and rat poison. In the room were an Army pistol (Ex. 5), 
anJ a note (Ex. 20) in these words, 11The gun in the dravrer belongs to 
~· Q. Btry 690th F.A. Bn. my name is", and signed "MoITis L. Blizzard". 
1he accus~d was taken to a hospital by ambulance, where his stomach 
was pumpea out, and he was then take!l, to police headquarters. Mr. Clark 
removed a pocketbook (Ex. 3) from the left _hip pocket of the accused. 
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Later that day, about midright, the accused was removed to Lawton by 
Sheriff !J'yers, Undersl').eriff Manley and Deputy Sheriff Arnold D. Overton. 

·On a later date the taxicab, No. 127, was moved from Hobart to La.wton. 
It was stipulated. that the value of the taxicab was approximately $800. 
Sheriff Myers arrl Undersheriff Manley examined it and found a hole below 
the center of the- back cushion of the driver's seat less than a foot 
from the left side. On opening up the cushion they found a .45 calibre 
•steel jacket• bullet (Ex. 7) imbedded there (R. 111-114, 117-118, 
120-121, 193-199, 208-209, 237-239). , . 

When the accused was taken to police headquarters in Oklahoma 
City on the evening of 21 March, he was questioned by Detectives P. L. 
Borden and A. L. West, in the presence of Patrolmen Clarie and La.ir, for 
several hours. The accused appeared to be sick, tired, weak and de-, 
pressed, but stated that he was all right, not hungI"'J or thirsty, and 
that "he wanted to tell.the truth about.the whole deal8 • There were no 
wounds on his body except ,vhere he. had cut his left wrist with a razor 
blade, but this was not bleeding at the time. During the questioning the 
accused.was seated in a chair at the end of a desk in "the captain's 
office" of the detective bureau. After the accused had recounted a full 
statement of his activities, he was taken to the report clerk's room, 
where a written statement of the facts as detailed by the accused was 
dictated to a stenographer by 1!1'. Borden. The accused was present, and 
from time to time, as the statement was dictated, Mr. Borden would ask 
the accused whether it was coITect. When the statement had been.type
written, it was subr:rl.tted to the accused, who placed it on the desk, • 
turned the pages, "looking some little time at each page", stated "I have 
got nzy-self in an awful mess", and then signed the statement (Ex. 21). 
The four police officers signed as witnesses. The written statement con
tained "the substance of what the accused.said there*** that night", 
although it was "not exactly" what he told them and there may have been 

·a few things said that were not in the statement. The statement was 
introduced in evidence over objection (R. 199-204, 209-216, 218-222, 224-232, 
236). . . 

The statement or confession was substantially the same as the 
··testimony of the accused hereinafter sunnnarized, exceot with reference to 

events illllllediately be~ore, at the time of, and for se;eral hours after, 
the shooting of Mr. Pi.Ckett. This part of the statement was iri substance 
as followsi The accused and the cabdriver left the· downtown area of 
Lawton, driving toward Fort Sill. Near the edge of Lawton they stopped 
and the accused purchased a pint of whiskey for $6.50, opened the bottle 
and started to take~ drink, then decided that he would not and told the 
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driver "lets Go11 • The.v: Jrove through Fort Sill on the highway "con:. 
tuning (sic) to a point" in the country. where the driver stopped and 
stated, 11This is ten miles, it is as far as I can take you11 • At this 
time the accused, sitting "along side, of the Driver, pulled the .45 
Automatic from nw belt and shot the Driver, one time without any 
corranotion or V.'O rds whatsoever between me and the Dri.ver. At the time 

_shot the Driver his only statenent was '0 1 at which time he opened 
the door on the drivers side and jumped from the Cab". Immediately 
afterward the accused moved into the driver I s seat, drove the cab away 
and to Hobart, arrived at Hobart about 5:40 a.m., parked the car in 
front of a hotel, entered the hotel, registered under the name of Robert 

· Lee Smith, obtainoo room :;o. 49, went to· bed and waked up "this morning 
about 10:00 All" Ctx. 21). 

4. The evidence for the defense shows that Private First Class 
Bennie L. Flynn and Privates Jacob }.I. Law:::ion and Eldridge c. Smith had 
observed a change in thn, accused in the pa.st two or three months. The 
accused contracted a venereal disease, took about 78 nsulfa thyzol" 
tablets at the rate of four a day, and seemed changed since taking the 
tablets. The accused was depressed, down hearted, moody, duller than 
usual, would sit for an hour. or two and say nothing, and wr.en off duty 
would lie on his bunk and say nothing. At times he would jump up for no 
apparent reason and laugh, "just a silly laugh". On one uccasion, vrhile 
drinking,,he broke several phonograph records and pretended to eat them, 
and on another occasion he held a .38 cartridge against his head, beat 
it with a knife, and said he wished it would 11blow hell out of him" 
(R. 241, 246-247, 257, 260~262, 271-274, 278-279). 

Major Lester D. Borough, l,:edical Corps, a psychiatrist, was 
a member of a medical board that inqu:i.red into the condition of the ac
cused. The re~ort.of ~he board (Def. Ex. 2) contained findings that the 
accused, at the time of the examination and of the alleged offenses, 
was not insane, was capable of realizing right from wrong and of the 
normal contr.)l of his actions, anct had the ability to adhere to the 
right a~ depart from the wrong, and that he was capable of communicating 
intelligently with his counsel: and of doing ~he things necessary for the 
proper presentation of his case. In the conclusions, the report stated; 
"At the time of the offense Blizzard was intoxicated with alcohol. It 
is very doubtful that the crime as described was a premeditated act. In 
our opinion the shooting was an impulsive act•; Eajor Borough doubted 
that the board had in mind the legal definition of premeditation in 
stating that it was not a premeditated crime. He.stated that in its con
clusion that the accused was intoxicated the board meant that whereas his 
normal personality was that of a shy, quiet, timid individual, after 
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consuming "this alcohol", he was a gay, talkative _individual, which 
indicated nsome effect of alcohol upon the hieher arteriel centers, 
commonly described-as being results from inhibitions". He stated 
further, with reference to the effect of •sulfa thyzol", that in some 
individuals there would be little effect, and others are sensitive to 
the "sulfa group". The latter might develop a skin eruption, fever, 
or a state resembling delirium, but the effect woul~ not be_ permanent 
(R. 281-283, 285-288). . . 

Sergeant Allen D. Caudle testified that shortly before ·20 }!.arch 
two bottles of lemon extract were issued.to the kitchen of Headquarters 
Battery, in which the accused worked, and that when inventory was taken 
on the evening of 20 March they were missing. Private Flynn was on duty 
with the accused in the kite.hem on the afternoon of 20 :March. About 
4:30 the qccused took a drink from one of the two 8-ounce bottles of 
lemon extract containing 80 percent alcohol. Only one tablespoonful of 
the extract had been previously used. The accused later finished the 
bottle. He cut his fingers on the bread sli-cing machine. About 5:30 
he took the other bottle from the supply room, put it in his pocket, and 
went out. He returned about six o'clock for some food, and Flynn did 
not see him again. About 6:30 Flynn observed the two bottles, empty, in 
the kitchen garbage can. Right after _supper Private Smith saw the ac
cused in the ba?Tacks. The accused had been drinking. Smith saw him 
again about nine ~-, clock, and the· accused was drunk, but did not stagger. 
About ten· o 1 clock, Private Lawson, who had known the accused for four or 
five years, gave the accused a big drink of whiskey from a pint bottle, 
which was then emptied by other men in the barracks. Lawson and the ac
cused then went to the ~service· club" about ten-thirty, and remained 
there until about eleven. On the way there and back they consumed most of 
another pint of whiskey which Lawson had. Y(nen they returned to the 
battery they went to the mess hall, the accused fried some eggs, and they 
.ate them. About 12:30 they went back to the day room. Lawson testified 
that at this time the accused was "high" and "pretty dru."lk". The accused 
went out, and on returning said something about "the captain•s gun". 
The accused left and was rot seen again. On cross-examination Lawson 
admitted stating on another occasion that the accused "didn't se·em 
especial~ drunk" when he left, and that he (Lawson) was a good friend of 
the·accused (R~ 241-246, 254-255, 257-260, 262-266, 268-269, 276-277). 

. · The distance from _Richar_ds Spur to Hobart,- Oklahoma, by highway 
J.~ about seventy ll"iles. A person going from Richards Spur to Oklahoma. 
City would not go by way of Hobart, but would go north about twenty-five 
miles and then turn east (R. 315-316). 
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The accused testified that his hon,e v.as in Lenoir, Iforth 
Carolina, and his family c(msisted of: mother, father, three brothers 
and a sister. His father had been in a sana"orium, ·l'iith tuberculosis, 
for four months. On 20 !\:arch the accused as a student cook went on 
duty in the kitchen at 1:00 p.m. Deing dovm ,,.,,arted and depressed over 
family concitions, he dre.nk some lemon extract from the supply room. 
He cut his ha.ncl on the slicine machine. He left about six-thp-ty and 
at that timo he.d drunk only one bottle of the extract. About seven 
o'clock he drank another. About nine-thirty or ten, he joined Private 
Lawson. The accused had a "ve_ry big" drink of Lawson I s vlhiskey in the 
barracks. They then went to the service club arid drank moi;e than two
thirds of a pint of whiskey· between them. The accused too~ more than 
Lawson did. They then V!ent to the day room at the barracks and listened 

,\. to the radio, went to the kitchen and cooked and ate S(lr!}e eggs, and re
tunied to the day room. In a few moments the aceused went to the orderly 
room, sat at the captain's desk, found a £1.tn in the drawer, and left it 
there. He returned to the day room, went upstairs to his bed, 

. 

saw Private 
Smith asleep,· decided he would take Smith's pocketbook e.nd leave, slit 
Smith's pillow case with his knife, took ths pocketbook, and went dmm
stairs. He saw a jacket and cap on the clothes tree dovmstairs, took 
them, thought about the gun,' took it and put it in i1is pocket. It was 
his intention at that time to go home to i"Torth Carolina. He testified 
that he was drunk, but that he 11 could eet around all right11 (R. 291-297). · 

The accused testified further that he then went to Lawton in 
a taxicab and tried unsuccessfully to en0ace a room at a. hotel. Ee 
took another cab and wanted to go to O:clcl1oma City, but was told by the 
driver that he could go only ten miles out of Lav.tor,. They started, 
and 11 on the outside of Lawton a little ways 11 the accused purchased a 
pint. of whiskey. He started to take a drink there, but, changed his mind 
and 11 didn 1 t take one at the time". They drove on down the hiehway. The 
accused stated: "There I took a drink ol the whiskey; I had taken three 

. or four drinks, I don•t remember how many, and that is all I can re
member. That is all I rer11eP1ber until I remember the car was stopped and 
I had-I knmv a shot had been fired. l knovr I was standing by the cab 
with this cun in l'1J" ·hand, e.nd I have just a faint remembrance of sorr.e
body_ saying 10h', and I did not see the c.lriver in the cap. 'fhe repo!"t of 
this cun tave me such a shock that it scared me and the.oftly thing 1 coulc 
think about at the time was to c;et away from there, and I got in the taxi 
ancl drove off11 • The accused stat.ea further that. he did not knov, which 
direction nor hovr long he drove, c.id not remember· stopping anyV!here, and 
had never heard of' Hobart, O;dahoma. The. first thing h~ remembered was 
seeing the lights of a buildinz;. He observed that it was a hotel, stopped, 
and that was all he remembered 1mtil he FOki:! up SunrJe.y morning•.~'/hen he 
woke up he did not realize where he was and thought he was drea.rn.i.ng until 
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he saw the gun. Then he had a faint remembrance of a shot being fired, 
thought something was wrong, but did not know he had actually shot a man. 
He knew he was awey from his battery, and had "this gun" and "all this 
money" that did not belong to him. When he went downstairs he saw the 
taxicab, but did n,ot know that he had actually driven it there. He· de-
cided to get soioo civilian clothes and go home to North Carolina. He 
located the manager of a store, purchased a civilian outfit, returned to 
the hotel, put on the clothes, and started' to Oklahoma City by bus. On 
the way to 9klahoma City, he "got to thinking" about what. had happened, 
knew he had done something wrong and was in trouble, but did not know 
what he had done. He went to a hotel in (){lahoma City and attempted 
suicide. B!lfore making the attempt, he wrote a ·note statine the ovmer.. 
ship of the gu,n, and wrote a letter to his mother, in which he inclosed 
$60, and gave it to the desk- clerk to mail. v.'hen he thought he ?las 

.dying he called the. switchboard operator and told her he had taken poison. 
Two policemen came to· his roan and he was taken to a hospita.l, where his 
stomach was pumped out. He was then taken to police headquarters. He stated 
that at that time he was 11very sick and weak" (R. 297-JOl). 

At police headquarters, he was asked his name, told that he was 
accused of shooting a- taxi drive.r and taking his car, and asked if he 
wanted to make a confession. Af'ter being advised to 11,go ahead and get. it · 
off your chest", the accused stated that he would tell ~he truth and every
thin?"; he knew about it. The accused testified that the confession (Ex. 
21) was not accurate, that he had told the policemen the same things he 
testified to, that they wrote up the statement and from time to time asked 
him if it was right, but he was not. paying attention to what was said, that 
he was not told that it.would be used as evidence, nor that he was wanted 
for murder, and that before signing it he· "just looked at it", but did not 
read it, as he was too sick (R. 301-303). · 

On examination by the court, the accused testified that on the 
.night or 20'March he had two rounds of ;.45 calibre ammunition in his 
pocke~ but did not remembE:;r loading the pistol, that he distinc..-tly re
membered talcing· a drink iri the taxicab after they started driving again· 
but did not know how long it was after. they had stopped, and that he had 
three or four drinks before he was alone in the cab, but did not know how 
many more (R. 3101 312) • 

.5. Mr. George Borden testified in reb~ttai for the prosecution that 
when he registered the accused at the hotel between six and six-thirty on 
the morning of 21 March •and showed the accused to his room and the bathroom 

. I 
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about 12 or 14 feet a\'ray, he observed no evidence of ·intoxication on 
the part of t,he accused, wi10 appeared to be perfectly sober, was 
steady on his feet, and 11 talked just as goo~ and plain as any one 
ever did 11 (R. 317-320). 

rr. Clark, recalled as a witness for the court, testified that 
when he took possession of the pistol it contained one round of arnnm
nition, whic'.1 was in the 1:iaeazine (R. 321-322). 

6. The evidence conclusively shows that the accused cut a hole in · 
the pillow case of Private First Class Eldridge C. Smith, while Smith 
was asleep on his bunk, and removed and carried away Smith1s pocket-
book containing about ~130; took and carried away a Goverrunent .45 
calibre a.utomatic pistol of a value of $26.66; by force and violence 
robbed Hugh D. Pickett of a Chevrolet sedan of a value of about $800; and 
without provocation or excuse shot and killed Hugh D. Pickett. The 
circunstances surrounding the homicide show that it was willful and 
deliberate, without provocation or excuse, and unlawful. 

The accused after he had stolen about ~130 f~om one of his 
best friends and a .h5 automatic pistol from his battery commander, J,.eft 
the barracks after midnight, with the intention oi' going to his home in 
North ca.r.olina. Beine unable to engar;e a hotel room in Lawton, Oklahoma 
for the nieht, he attempted to hire a taxicab to take him to Oklahoma 
City, but was told that regulations restricted the taxi driver to a 
distance of ten miles f~om Lavrton. The accused then engaged the cab, 
obviously knowing that he would be required to leave the cab at some 
point .on the hir;hway ten miles from Lawton. \\11en they reached this 
point, he stepped out of; the cab, asked the amount of the fare, and then 
shot and killed the driver with the stolen pistol. No provocation or 
excuse whatever was shown. The killing was in cold blood. The accused 
then entered the cab, took the wheel, and drove off on the hic)'lwa~r. 

I:urder is the unlawful killing of a human being with malice 
aforethoucht. I<alice does not necessarily mean hatred or· personal ill
will toward the person killed. The use of the word "aforethought11 does 
not nean that the malice must exist for any particular. time before com
mi:-:;s:?..on of the act, or that the intention to kill must have previously 
existed. It .is sufficient that it exist at the time the act is•com
ri'ittec.. ;,;alice aforethought may mean an intention to cause the death of 
or grievous bodily harm to any person,- or lal.owledge that the act which . 
causes death vdll probably cause the death of or grievous bodily hann to 
any }?erson, although such .lmowledge is accompanied by indifference 
whether death or erievous bodily harm is ca.used or not (JlCl,l, 1928, par.
148). . 
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The defense was based on the contention that the accused was 
so drunk at the time that he did not know what he was doing and 
could not have the necessary intent. But the facts as disclosed by 
the evidence refute this claim beyond any reasonable doubt. A+
though·the accused had, accord.in[; to defense testimony, consumed approxi
mately a pint of. lemon extract between 4:30 p.m. ar..d 7:00 p.m:. on 20 

vta.rch, there was no indication that he was drunk at that time other than 
that he cut his hand on the bread. sliciP.g me.chine and that his friend, 
Smith, testified that the accused had been drinkin~. ·smith stated that 
at nine o I clock the accused was drunk but did not stagger. Then at 
about ten o'clock the accused had one drink. Between ten-thirty and 
eleven, the accuset: was at the service club and drank approximately a 
half pin:t of whiskey. lihen he and his friend, Lawson, returned t~ the 
battery, they went to the kitchen and the accused cooked some eggs, which 
they ate. About 12 :JO they went to the day room and ;,:>layed tne radio. 
T~e accused then took the pocketbook and money, the pistol, a jacket 
and cap, and left the b~rracks, all of which he remembered in detail, as 
shovin by his confession and his testimony. As of this time, Lawson 
testified that the accused was "high" and "pretty drunk", but on a 
previous occasion had stated that he 11didn I t seem especially drunk", and 
the accused himself testified that he w&s drunk but 11 could get around all 
right". 

The accused claimed that after he hired the taxi he took three 
or. four drinks from a bottle of whiskey that he purchased, and then re
nembered very little until he waked up the next morning about ten 
o'clock. He did not acquire this whiskey until the taxi had gone out-· 
side of. LmrlJ:>n "a little ways 11 and he at first decided not to take a 
drink from this bottle. ~ibatever whiskey was consumed in the taxi prior 
to the killing·was necessarily drunk while the taxi was travelling les~ 
than ten miles. In his testinony, the accused remembered that the taxi 
was stopped, that a shot had been fired, that he was standing by the 
cab with the gun in his hand, that SO/Tleone was sa~·ine "Oh", that he did 
not see the driver in the cab, and that he got· in the taxi arid drove off. 
In his confession, written in less than 24 hours after the homicide he 
remembered in addition that when the cab stopped the driver stated' 
"Thi_s is ten 1;Ules, it is as far as I can take _you", that he pulled the 
pistol from his belt and shot the driver one time "without any colJ11'Tlotion 
or words":, and that the driver opened the door on the driver's side and 
jumped from the cab. · 

After shooting the taxi driver about 2:15 a.m. the accused 
drove away in a nonnal manner, drove the car a distance of approximately 
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70 miles to Hobart, Oklahoma, [W.rked it nonnally as shown by ~hibit 
19, rec;i.stered at the IJash Hotel between s:L'( .?.nd six-thirty, signed 
the re;:;:i.ster (E.x. 8) as tttt. I.:orris L. Brovm11 in legible handwriting 

· and had a norr.al conversation with th~ ni£ht cl0r.(. The night clerk 
was within t·.'lo feet of the accused Ylhile he v,as registerinr;, and 
showed the accused to his room and the ba.throom nearby. He observ:,d· · · 
no evidence of intoxication o0n the i)c'1.rt of the accused, who appeared t o 
be perfectly sober, was steady on his feet, and "talked just as zood 
and plain as any one ever did11 • 

In the opinion of the Board of Review the evidence shows be
yond an:r reasonable doubt that the accused ·aas not so intoxicated as 
not to knovr what he was doing, and was capable of entertaining the 
soecific intent required. Tne evidence further establishes beyond any 
r~asonable doubt that the homicide was· committed by accused with malice 
aforethought, willfully, deliberately, feloniously, unlawfully, and with 
2remeditation as alleged. Such an act constitutes rr.urder in violation of 
Article of War 92. · 

7. The defense obJected to admission of the confession (Ex. 21) 
on the ground that the accused had not been warned of his · rights anc 
that the state:r.ent as signed was not exactly the sar.i.e as what the ac-
cused had stated. The statement was made to civilians, no force, threats 
or prol!lises were.shown, the accused freely and voluntarily detailed what 
had occurred, he was present when the statenent of the substance of what 
he had recounted was dictated, he was requested to make corrections if 
needed, he examined the ·statement after it was transcribed, and he then 
signed it. The statement' is substantially the same as the testimony of 
the accused., except that as a witness the accused clairi.ed that he had 
taken. three or fou.r drinks while riding from Lawton to the scene of the 
crime and that he did not rel!'e::n.bcr firine the shot. In the opinion of the 
:!3oard the confessicn was voluntarily made and properly received in evidence. 

8. Careful consideration has been t;iven to letters and requests for 
clemency as follows: Letter dated 10 Eay 1943 from Honorable R. L. 
Doughton, :.:ember of· Congress, North C:u-ol:j.na, tc l'he Judge Advocate 
General, inclosing an affidavit and 37 letters addressed to the Secretary 
of Vlar, "from leadin6 citizens of Lenoir, incJ.udinc the nother of young 
Blizzard, the chaiman of the Doard of Deacons, First Daptist Church, 
of which he was a me:nber, his school principal, his half-brother, his 
pastor, the Mayor, the solicitor of' th':l district, attorneys at law the 
school superintendent, bankers, manufacturers, the Clerk of the su;erior 
Court, the Sheriff, Chief of Police, Register of Deeds and others"· letter 
dated 21 ?.lay 1943 froo Honorable J. W. Bailey, Senator, North Carolina, 
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to the President., inclosing a letter from 1:r. Hunter I·:artin, Lenoir, 
!forth Carolina., and an editorial; letter dated 21 I.lay 1943 from 
Senator Bailey to the Secretary of War, inclosiz:ig a C01)Y of a letter 
from llr• Hartin; letter dated 26 1'.ay 1943 from Honorable J. ::elville 
Broughton, Governor of North Carolina, to the President; letter dated 
26 l.~ay 1943 from Governor Broughton to the Secretary of '\'far; letter 
dated 28 May 1943 from Honorable Robert R. Reynolds, Senator., . North 
Carolina, to the Secretary of War; letter dated 1 June 1943 from 
Congressman Doughton to the President, inclosing an. editorial and 36 
letters from persons described as in the letter from r:r. Doughton to 
The Judge Advocate General; letter dated 19 June 1943 from l'.rs. E. L. 
Smith, 'i.'adley, Georgia, to the President; and letter dated 15 July 1943, 
from Chaplain Jan,~s H~ Dean, to the President, inclosing a statem~nt 
from accused. 

9. The Charge Sheet shows that the accused is 21 years of a8e, 
and that he enlisted 16 July 1940., with no prior service. 

10. The oourt was legally constituted. No errors injuriously af
fecting the substantial rights of the accw,ed v1ere committed durinr; the 
trial. In the opinion of the Board of Review the record of trial is 
legally sufficient to support the findings of guilty and the sentence., 
and to warrant confirmation of the sentence. The dP.ath penalty is au
thorized upon conviction of murder in violation of the 92nd Article of 
War. 

/;.~ ·~--~ 

,~:?/~~,Judge Advocate 
' 

~ _.t~ }1,_~ ,Judge Advocate 

'~ ,Judge Advocat~ 
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1st Ind. 

War Departll',ent, J.A.G.o., 2- AUG 1943 - To the Secretary of' '[ie.r. 

1. Herewith transr..itted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Private 1.:orris L. Blizzard (20409367), Headquarters Battery, 690th 
Field Artillery Battalion. 

2. I concur in the opinion of the Board of Review that the 
~cord of trial is legally sufficient to support the findings of guilty 
and the sentence and to waITant confirmation of the sentence. The ac-

- cused stole about ~130 from, a fellow soldier and an Arrr(f pistol fr.om 
his battery COJT!Illander, robbed a taxi driver of his cab, worth.. about 
$800, and murdered the taxi driver by shootinc; him once with. a pistol. 
The accused was d.I'u.M, but not to such an extent as to affect his 
mental capacity to entertain the necessary intent. In view of all of 
the circumstar..ces I recommend that the sentence be confirn:ed but com
muted to dishonorable d.ischarr;e, forfeiture of all pay and allowances, 
due or to become...due, and confinement at hard labor for the tenn of 
the natural life of the accused, and thzt the sentence 'as thus col!1Il1uted 
be carri~d into execution. 

3. The United States Per.i tentie.ry, Leavenworth, Kansas, should 
be designated as _the place of ·confin~ment. 

4. Inclosed herewith are the draft of a letter fqr your signature, 
transmitting .the record to the President for his action, and a forlll of 
Executive action carryir'..g into effect the recommendation macle above. 

c::::. ~Q,.... ..,. ..__,.._____ ........ -... 

l;yron C•. Cramer, 
3 Incls. · Kajor General, 

·rncl.1-Rccorn of trial. The Jud::;e Advocate Genere.l. 
Incl.2-D~t. ltr. for' sie. 

• Sec. :;f War. 
Incl.3-Form of action. 

(Sentence confirmed but coamuted to dishonorable discharge for
feiture of all pay and allowanc~s due or to become due, .~d 
confinement at hard labor for term,ot natural life of accused. 
o.c.M.o•. 214, 3 Sep 194.3) 
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·~;.~: iJ.:~c..:illT:.~-i'l' 

J\r :;,· .:.it::i·vice Forces 
In the Office of '.J.'i1e Judge Advocate General 

Washin;:;ton, D.C-. 

SFJY°' 2 8 JUN 1943
C;;: 234839 

UL.1.1'i;j S'ri-..'r:C:S ) 14T}i A.'!{ ICRED. D:{VIBIOl; 
). 

v. ) '.!:rial by G.c.:1., convened at 

Second Lieutenant JOHN :-r. 
) 
) 

Cru:,p Chaffee, Arkansas., 24 April 
1943. Dis..~issal., total forfeitures 

l'.()L:;,'.1~. ( 0-1104211), 125th ) and _confinement for two (2) years. 
....n5ineer.sattalion. ) 

OPEIOlJ by the BO.A:i·::C C~<' Fi1;VIE1{ 
0 

Ri..'U1iDS,. H:t:::PBUPJJ, a..>1d F}~L~EICK, Judge Advocates 

1. 'l'he record of trial in the case of the offfoer named above 
has been examined by the Board of Review and the 3o:i.rd submits this., 
its opinion, to 1'he Judge A~vocate General. 

2. 'J.'he accused was tried upon the following Cha.ri;eS and Specifi
cations: 

CI1iillD.:. I: Violation of the 94th l.rticle of liar. 

Specification: In that 2nd Lieutenant John l/. I!olman, 
125th Ar:r.ored in3ineer 3attalion., did, at c~~p Chaffee, 
Arkansas, on or abcut April 10, 1943, knowingly and 
willfully upply t,o his OYm use and benefit a certain 
govarnrn::mt vehicle, to ,iit, one i· ton truck, a.mp!1ibian, 
serial numbe1r 706220, value about ~ ..2,270.00, property 
of t:1;; :Jnite<l Jtate:; furnished and intenJ.ed for the 
Hiili t:u-/ iervica t:,ereof. 

http:intenJ.ed
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C1-iARJ~ II: Violation of the 96th Article of V,ar. 

Specification 1: In that ?ni Lieutclnant John W. Holman, 
125th Annoreu .::..,c.::..neer Battalion, having been re
stricted to the limits of his station, did,· a.t Camp 
Chaffee, Arkansa5, on or about April 10, 1943, break 
said restriction by iOinL to Russellville, Jrkansas. 

~pccification 2: In tha~ 2nd Lieutenant John W. Holman, 
125th Armored Engineer Battalion, was at Camp Chaffee, 
.tUkansas, on or about .April 11, 1943, drunk in uniform 
in camp. 

Sp.ocification 3: In that 2nd Lieu-cenant John W. Ho]1.,,1n, 
125th Arillored Engineer Battalion, did, on U.S. 
!ii:;hway Number 22, between :·ort ~:-1i t.l-i, Arkansas 

and. Camp Chaffee, ,\.lkans;i.:-, .)n or about April 10, 
1943, wrongfully and unl~wfully operate a government 
motor vehicle, to wit, a~ ton truck, amphibian, at 
a speed of about .5:; miles an hour. 

1e pleaded not guilty to and was found guilty of the Charges and Speci
fications. :Svidence of a previous conviction for· violation of the 96th 
Article of War for being drunk in unifonn in a public place and drunk and 
disorderly in unifonr. in a public building was introduced. He V1as sen
tenced to be dis.missed the service, to forfeit all pay and allowances 
due or to become due', and to be confined at hard lauor for two years. 
7he reviewing authority approved the sentence, designated the United 
States Disciplinary Barracks, Fort Leavenworth, Kansas, as the place of 
confiner:ient and forwarded the record of trial for action under Article 
of War 48. 

. 
3. The evidence for the prosecution may be su."llr:larized as follows: 

On 19 February 1943, the accused, a· second lieutenant, stationed at 
Ca.mp Chaffee, Arkansas, was found guilty of beine; drunk in unifonn in 
a public place and with being drunk and disorderly in a public building 
in violation of the 96th Article of ·;far, and was sentenced to be re
stricted to the lir.dts of his station for 6 months. This period of 
ti.ne was reduced to 3 months by the reviewing authority. There was also 
a fine of ~25 per month for 6 months imposed upon him (Ex. 2). On 
10 ~pril 1943, while the restriction was still in force, the accused, 
who was authorized to use Gcvern.~ent motor vehicles for Government 
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purposes, directed Private Bernard F. Latawsti, 125 ~n J..n;iored En;dneer 
Battalion, the driver of an amphibian 'i ton truck ·:_;o take him to '-'Fort 
S;r.ith, Arkansas. There they stopped for a feyr minutes during which 
ti.me the accused left the vehich in charge of the driver. Fron there, 
with the accused ~ charr;e, they drove to 1tussellville, Arkansas,. wl1ere 
they picked up two members of the Woman's Arn.y Au.'Ciliary Corps, and 
drove bacl: to Fort Smith vihzre they dropped the rr,[AAC, sn ·off at a hotel. 
The accused himself then took the driver's ceat and drove the ve:·1icla 
fro:n that point tcma.rci Canp Chaffee on U.S. :li,::;!w1ay i~o. 22. ':1l1ile en 
route, State Highway Patrolrr.a.n !{ubbell clocked the speed of the vehicle 
at 65 miie3 per hour and. served the ac.cused with a su,ur,ons for exceeding 
the speed limit. The court was requested to take judicial notice of• 
paragraph 9-13, -:'Ia:r l)epartmcmt Circuh.r 384 of 27 i!ovember 1942, which 
provided that the :r.iaximu.'r:i speec:. for all An:,;y vehicles vrculd be 35 m;iles 
per hour unless bein; operated under eme:i\;enc:t conditions (:'.:. 17-12). 
The local State Speed limits are governed by Section 670C;:, Chapter 81 
oi' VolUllie I of Pope's Digest of ~t2.t:.1te:;, of .Arkansas 1937, which pro
vided, as to the ..l-:,rticular hi::;hway in. question, thc:t the speed would 
be boverned by aprJr.opriate si:J1.S erected alon;::; the ;-.it;r.way, otherwise 
the speed will be that. which is reasonable and prucient under the con
ditions (R. 17). There were posted alone the i.1i;:;l'"ma:; the 11vrar speed" 
3 5 miles per hour speed l:i.mi t s ie,ns ( !{. 16) • 

The vehicle wap returned by the accused to the,motor pool 
at Ca'llp Chaffee at 3 p.m.- (R. 6, 7, 16). The driver statec.i in his 
testimony "As far as I :mew we were looking for a bivouac area" (re. 3). 
By stipuleticm it was ~-~reed that the motor veh~ch involved was Govern
ment property (Ex. 1). • 

Captain Cecil J. Alley, 125th i:n.:;ineer 13attal::.on, ~- witness 
£or the prosecution, testified that all officers, including the accused, 

,were authorized to use this particular.Government vehicle for the.purpose 
of carrying out the duties of his co.r.ll!land; that on the date in question 
the accused had a detail of 11 fixinG out11 a combat range and "it was his· 
duty to get the material and get it in to t.11e company to continue the · 
wor:c on the range". · He further stated that the accused was under re
striction to t.lie post unless duty should call hiru off the post. ·'.:·he 
acc~sed, however, was not authorized to 60 to P.ussellville u.'11.ess it 
was £or the purpose of getting material. He could not say whether it 
was necessary for the accused to go as far as .Eussellville for the material . 
as he, (the witness); was not familiar with the plans that had been dravm 
up by the division artillery headquarters·rolating to the combat course 

- 3 -

http:13attal::.on


(202) 

that was bein[~ built alonL :.:1e lort Smith Hijlway, just off the post 
c:·:. 10, 11). 'i'he sane witness stated 'that the accused had left the 
pc[t on duty upon one other occasion. 

At about 1 a.m. on tile nigi1t of 10 April 1943, Lieutenant 
Colonel Charles P. 'i/estpheling, 501st Ar;nored Field Artillery Battalion;. 
ooservea the accut;ed a.t, t,1e vi'ficers' Club at Ca:11,t) Chaffee. The accused 
was argumentative. Tho witness "sensed that ha had· haJ. several drinks". 
:re co·ul.i not state that the accused was drunk. He did not see him stagger. 
Hi:; maimer 01· speeca was norn:al but n3vertheless he wa::, of the opinion 

. that the accused was uncier the influence of liquor •to an extent11 • The 
witness t0stifieci that it was one of.his dutfo:; to look out for and take 
cure of people who had. too much to clrinlc. He called the Officer of the 
Day of his bat-c,alion and su;;E;ested that ha· look out for the accused and 
not permit him, (the accu::,ed), to drive a motor vehicle. :3y stipulation 
they agreed that if' Lfoutenant L~ L. Holnar were present ha would testify 
that he was the Officer of the .Day on the night of 10-11 April 1~43, and 
as a result of Li0utonu.11.t Colonel 1,estpheling I s call he drove to the 
Officers I Club a.,ci coul::, not· locate the .accused but on his way back he 
passed two officer::; an:i two 5irls on 4th Avenue and stopped his vehicle. 
I'he accUEeci ca...1e up to the vehicle C:.."ld asked Lieutenant 1.lolnar what he 
.ms c.cin:. ::olnar stated that he was just drivin,i around•. '£he accused . 
them as~ed ~im to take them• to town which Lieutenant :tolnar said he could 
not do. "I noticed th.at Lt. Holnan was intoxicated and stage;ered at the 
t.iine he talked to mo" (.J:;;{. 4). 

4. accused recalled C~ptain Alley as a defense witness who testified 
that on 10 April 1943, he did not know 't:hat Lieutencµit Holman was ;teaving 
ti1e post witi1 the vehicle in question; that he had not given him permission 
to do co; thc:.t, even ti1cu~h the accused ~.fas in restriction he had upon a 
previous occasi.on gone to Fort Jmith with the witness' permission on a 
sp'J~ial :r.is::;j_cn for tho corr.pany on company duty; that on 10 April 1943, 
the accusec,. heed the particular duty of procuring the material for builw.ng 
tl:w co;,1bat ra.n.:;e wi1ich coi..G.J. very,well have required him to go to Fort 
S::rl.til for thic material; and that he micht have gone anywhere off the 
post to get the material (I-... 20-21). The witness did not know what 
mat"'rial was necessary fo:..· the purpose. 

Lieutcna.,t "iiilliar.i Li. Griffin, Supply Battalion, testified 
that on ti1e night oi:.' 10-11 April 1943, he attended the dance at the 
Officers• Club and in his opinion the accused was not drunk. He had 
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seen the accused :take a drink and the accused was "feeling quite· well" 
(n. 23, 25). In describing the condition of the accused he stated 
that he was in complete control of his speech although a little more 
talkative than usual; that he did not detect any alcohol-on his breath 
because he.was not close enough; that he danced; and there was nothing 
wrong with his dancing or walking. He was of the opinion that anyone 
that had had one alcoholic drink is under the influeRce of alcohol, therefore, 
as the accused had had one or two drinks, he also could be under the 
influence. · · 

Accused, after being advised of his rights, elected to remain 
silent. 

5. The Specification of Charge I charges the accused with 
using a Government amphibian truck for his own benefit •. It was clearly 
shown that the accused did, on the date and at the place specified, 
make use of a Gove:rrunent amphibian truck. The only issue is whether he 
used it for his own personal benefit or used it in Government service. 
The burden of proving.its improper use was upon the prosecutio~ because 
it was conceded and shown by the prosecution that the accused had the right 
to use the vehicle in question•.It was shown that the accused used the 
vehicle to Grive to Fort Smith, then to Russellville, and 'return again to 
Camp Chaffee via Fort Smith. If the accused had used the vehicle to 
procure or order material for a combat course beinz constructed just out
side of Ca.mp Chaffee, such would be a proper use of it. The only witness 
called relative to this crucial poirit stated that he did not know whether 
it was necessary for accused to drive as far as Russellville for material 
or not, b~cause he himself was not familiar with the division plans for 
the construction of the co~hat course. It appears from the record that 
if the accused had c.;.riven to Fort Src.ith and back, his· action ,vould not 
have been·criticized. That fact of his trip from Fort Smith to Russell
ville- and return v;as stressed as improper but never shown to be. The 
distance from Fort Smith to Russellville was never shown. r;as it trivial 
or considerable? It would be a dangerous procedure to charge an officer 
with violation of Article of. War 94, which was primarily intended to punish 
those .-rho Jefraud the Government or w:10 steal, misappropriate, or destroy 
Government property, - for driving a trivial distance off of his course 
in a Gonrnment vehicle which he has a right to operate. If it vrere shovm 
that he J.rcve such-a great distance off of his course, that it would pre
clude all the concl:isions but private use of the vehicle, a case rni€;ht 
properly be oade out. But :nere we have no distance shewn. The only witness 
on the subject of proper use ad::iits that the accused had the· authority to 
drive •anywhere off the post. to· get the material" (n. ·21). The record 
is therefore insufficient to support the finG.in6 of 6uilty of Charge I 
and the Specification tl1ereundcr. · 
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·with .reference to Specification l of Charge II accused was re
stricted by the existing provisions or a sentence of a general cour~ 
martiaJ. to the limits of his station (Pros. Ex. 2). He coul.d not . 
properly leave his station without first obtaining the express per
mission or Captain Alley (R. 10). On this occasion he did leave 
the station -but he did not obtain such permission.. Under this Speci
fication· the burden or proving in his defense that re was authcrized 
to leave his statipn on Government business rested on accused. Under 
Specification 1 of Charge I the burden of proving that accused used the 
truck in question for his own purpose rested on the prosecution. In · 
neither case was such proof' offered in. the evidence. For that reason 
the Specification, Charge I, was not sustained and accusedts possible 
defense to this Specification faJ.ls for lack of supporting evidence. 
The finding of guilty of Specification l of Charge ll must therefore 
be sustained. 

; 

With reference to Spec1;1:icati.on 2., Lieutenant Colonel Westpheling 
testified.that the accused, en the night of 10-11 April 1943, while 
dressed in uniform., was nto some extent" under the influence of liqu.c: 
at the Officers, Club, Camp Chaffee. He could not state that accused 
was drunk. Later, about 1 a.m;, he was observed by Lieutenant :Molnar 
on 4th Avenue in Camp Chaffee,· apf0Xently on his way to his quarters 
from the Officers• Club, ·at which ti.JOO he noticed that accused ttwas 
intoxicated and staggered at the time he talked to me.n (Ex. 4). 
Fourth Avenue is a public highwey. Being intoxicated on a public 
highwS¥ in the presence of others is sufficient to sustain the fiming 
of guilty of the Specification. It is not necessary to prove di:-, 
orderly corrluct un:ier Article of War 96. Being drunk at' intoxicated in 
public al.one is 6Uf£icient (Cll 197398). 

With reference to Specification J of the Charge it was clearly 
proven by the state highway patrolman that accused was personally 
driving the Government vehicle at the.time and place specified at a 
speed well in excess of the .35-mile per hour limit il:Jiposed by the State 
arrl Federal la'WB. The finding of guilty of tre Specification is sus-
tai~d by tm evidence. · 

6. The record shows the accused to be 28 years of age. He 
enlisted on ? April 1942 for the durati.on plus six months. He was com,;. 
missioned 2nd Lieutenant, Carps of Engineers (AUS)., JO September 1942. · 

? • The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were committed at the 
trial~ In the opinion of the Boa.rd of Review the record or trial is ' 
not legally sufficient to support the findings of guilty of Charge I and 
the Specification thereumer, but is legally sufficient to suppart the . 
findings of guilty of Charge II and its Specifications and the sentence., 

-
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and to ,r.'.ll'~-.Jj1t coni'ir·:c.,ti en 01' ti10 Dentenco. A. sente11ce of dis
,,.i.:;.;;&l, tc,t:.i;l .:erra+ tLU'~s, u.nc. confimn.er,t at hard labor for t·.-ro 
nars :•_n .J.ut!JC.-rizGcl ,j_;•cm csnvicticn of vioL.ticn cf Article of 

·:iar 9G. 

Jud:_:e Acivocate 

Ju.:lge J.dvocate 

, Ju::lge Advc-:-:: +.e 
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1st Ind.· 

riar Depart:nent, J.A,G.O, :; ~ JUL 1943 - To the ·secretary of ',"far. 

1. Herewith transmitted for the action of the President are the 
record of trfal an.d the opinion of the Boo.rd of Review in the c2se of 
Second Lieutenant John 1f, riol.'!Wl (0-1104211), 125th lligineer Battalion. 

2, I concur in the opinion of the Board of Eeview that the 
record of trial is iet:ally insufficient to s1.1pport the findinzs of 
guilty of Char;;e I and its Specification (A,W. 94 - i:nisapplication 
of a Government vehicle), but legally sufficient to support the 
findings oi' guilty of Charge II and three Specifications thereunder 
(A.,\l~ 96 - breach of restrictio!!, dr1'1.1( :n ·~miform, and operating 
Government vehicle beyond speed limit) and the sentence, and to vr.arrant 
confirrration thereof. I recom;nend th'"'t the f:i.ndL'1.0s of .:;uilty of 
Clnrse ! .:md its Specification be disa::;>proved, that the ~entencc be 
confirmed but that the forfeitures and confinement be re!1'litted and 
that the sentenc3, as thus nodified, be carried into execution. 

3. Consideration has been given to the attached letters, d:i.ted 
20 ~ny 1943 and 7 June 1943, addressed to Honorable To;:1. Connally, 
United States Senate, by Hrs. Jesse I;., EoLw.n, mother of <".ccu.sed, · 
Katharine Hol.-:irui Henning and Evelyn Holnrul Tacey, sister~ of accused, 
request:in;; clemency in his behalf. 

l,, Inclosed c.re a draft of a letter for your signature trans:nitt:ini 
the record to the Presi'.l.ent for his <1ction, and a forn of: I;xecutive 
action desisned to,carry into effect the reco"'ll:'endation hereinabove 
nnde, should such action meet Yrith r.pprovc.l. 

1.lyron C ~ Cramer, 
llijor General, 

6 Inc~s. The Judge Advocate General. 
l - P..ccord of trial, 
2 - D~. ltr. for sig, s/rr. 
3 - Form o.f action. 
4 - Ltr. fr, ~~s. HoL-ra.n, 20 :.~y 190. 
5 - Lt:::-. fr, r. llol.~ !!cnri:in:; :::.nd 

B, 1:ol::ia.n 'l'acey, 7 June 1943, 
6 - Ltr. fr. :t:!'s. Holman.· 7 June 1g43, 

(Findings o! guilty of Charge I and its Specification disapproved. 
Sentence confirmed but forfeitures and confinement remitted 
o.c.M.o. :µ36, 4 Aug 1943) • 
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WAR DEPARTMENT 
Army Service Forces 

{2CY7)In the Office of The Judge Advocate General 
liashington. D.c. 

SPJGK 
CM 234896 

JUN 4 1943 

U N I T E D S T A T E S ) U.S • .AR1.1Y FORCES IN THE MIDDLE F.AST 

v. Trial by G.C.ll.. convened at1 
) Cairo. Egypt. 1fa.rch 1.15.16.,17 

Technician Fourth Grade ) and 18. 1943. Dishonorable dis
FR.AI~ V. NIEDER (R-364045) • ) charge and confinement £or two 
Headquarters Detachment. ) (2) years. Disciplinary Barracks. 
Heliopolis Depot. Darb el ) 
Hagg, EQ'Pt. ) 

:a:oLDnIG by the BOARD OF REVIEW 
LYON. HILL and ANDREl'IB. Judge Advocates. 

1. The record of trial in the case of the soldier named above has 
been examined by the Board of Review. · 

2. Accused was found guilty of voluntary manslaughter under-Article 
of ifar 93 for the wilful. felonious• and unlawful killing of Sadik Okasha, 
by shooting him with a rifle. He was sentenced to dishonorable discharge. 
total forfeitures. and·confinement at hard labor £or two years. The re
viewing authority approved the sentence. designated the United States 
Disciplinary Barrack~. Fort Leavenworth. Kansas. as the place of confine
ment• and forwarded the record of trial f'or action under Ar:ticle of War 
5~. . 

3. Only the evidence in its most favorable aspect to the prosecution 
need be considered.· The incident occurred at London House, a six-room 
pension in Heliopolis, Egypt (tl.28; Pros. Ex. 3). Deceased was the clerk 
a.t London House and Tewfik Haggag was a servant employed there. These 
two comprised the whole staff of the pension (R.26.29.30.36). On the 
night of January 30, 1943., the only guests at the pension were Private 
First Class Frank Liodondici. 802nd Tuulitary Police. another enlisted 
man, and accused. all of whom occupied the same bedroom (R.30.34-36). 
The bedroom was about 11 20 paces" from the reception room (R.51). After 
supper the three guests talked for awhile with deceased before retiring 
(R.40). The unidentified enlisted man left on Sw;i.day morning and did 
not return (R.30,35). · 

About 12 &30 p.m. • January 31. Haggag returned f'rom an errand 
and found accused and deceased talking in the reception room (R.26,29). 
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Accused was standing, leaning on his rifle (R.27). Shortly thereafter, 
Ha.ggag went to the kitchen to wash the dishes (R.26,29). While thus 
engaged, he could hear accused and deceased talking in English, but, 
not understanding English, did not know the nature of their conversa
tion. He oould not tell whether or not they were quarreling, buttes
tified that their voioes "seemed to be just like arr:, people talking in 
Bn.glish11 (R.27) •. · At this t-ime Liodondici was in the bedroom.. He heard 
no voices a.rid no "scuffling". He testified that his room was near 
enough to the reception room to have permitted him to hear any "scuffling" 
(R.35,42,43 ). 

Both Ilaggag and Liodond.ioi heard a shot (R.26,35). Haggag ran 
to the reception room, .where he found deceased lying on the floor (R.26, 
27). Accused·was standing there holding his rifle. He turned around 
toward Haggag and lifted the ri.fle, whereupon Ha.ggag ran a.way (R.26). 
Deceased and accused were the only people,in the reception room a.t the 
time of Ha.ggag's arrival (R.28,30). Shortly thereafter, accused, gun 
in hand, appeared at the doo~ of the bedroom and told Liodond.ici that 
a·man had been shot in the other room (R.35,39,40,41,44). Aocused then 
lay on his bed and went to sleep (R.45,49,51,53,54). In the opinion of 
two officers who were called in to investigate the death, and who saw 
accused on his bed, accused was drunk (R.45,46,49). A slllB.ll, brown, 
round button was found on the floor in a pool of blood near deceased's 
body (R.46). Later in the afternoon, after accused was awake, he said 
to one of the investigating officers that "that was a. terrible thine;" 
(R.47). Liodond.ici testified that accused and deceased had been friendly 
toward each other (R.36 ). · · 

Dr. Abdel Selin El Bishry and Major Thomas G. Ward, Medical 
Corps, each testified.as experts, the former as a ballistics expert as 
well as a 11medioa.l legal" expert. Dr. Bishry performed an autopsy (R. 
15). ~a.ch testified that death was caused by the bullet wound, and Dr. 
Bishry said that in his opinion the bullet was fired from accused's 
rifle (R.15,17,24). Ea.oh testified further that the bullet entered 
the pal.JO. of deceased' s left hand, went through the left joint cf the 
thumb, entered the front pa.rt of the chest on the left side near the 
fourth rib, penetrated the left lung, the left ventrical of the heart, 
and the middle and baok part of the lung, and came out from the back 
near the third rib (R.15,23). The bullet took an upward course, and 
in Dr. Bishry's opinion deceased was standing when he was shot (R.16-
19). Dr. Bishry testified that the wound in the palm of the hand was 
surrounded by an area blackened by ~1.lll pov.der and that in his opinion 
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the "muzzle" of the rifle was less than a quarter of a lllflter (a.bout· 10 
inches) from deceased's body (R.15,16). In his opinion the left ha.:cd was 
in a "defending position" (R.17) a.nd the 11proper position11 ,,,of the rifle 
for "causing this injury~ would be "with the rifle held with the butt 
by the thigh with the muzzle pointed upwards" (R.16). Dr. Biahry said 
that deceased could not have fired the gun himself (R.17,18). 

Accused testified: that he had received no instructions about 
the care or safety devices of a service rifle (R.74,75). Before lunch 
on January 31 he had six drinks of straight whiskey (R.79,80,87,105). 
~uring lunch he e.nd deceased talked in a friendly manner. He had no 
quarrel with deceased at any time (R.69,70). After lunch accused brought 
his rifle to the reception room, unloaded it, showed it to deceased, re
loaded it, and placed it against the wall (R.71,72,85,106). He did not 
recall whether the "safety" wa.s on (R.85). Suddenly Ha.ggag, who was 
present, took the rifle. Accused shouted at him to put it down. The 
rifle 11went offu and deceased fell off the chair (R.75,76,86). Soon 
thereafter accused went to his room, lay on the bed, and went~o sleep 
(R.81). . 

4. There' is substantial evidence to prove that deceased was killed 
by a bullet fired from a gun held by accused and that the muzzle 0£ the 
gun was less than 10 inches from the body of deceased at the time of dis-. 
charge. . There is no substantial evidence to shaw that accused killed · 
deceased intentionally - a necessary element in voluntary manslaughter. 
Dr•. Bishry's opinion evidence that deceased's hand was in a "defending 
position" is too meagre upon which to base a conviction. So is the 
presence of the button on the floor. There was no evidence of a quarrel 
and the two men were apparently friendly toward each other. No motive 
for the killing appears. Although motive need not be proved where suf
ficient evidence of intent ~o kill exists, it becomes vitally important 
in the absence thereof (1 Wharton, Criminal Law, 12th ed.,sec. 156). 

• Although the evidence does not warrant the finding of guilty. 
of voluntary. manslaughter, it is sufficient to support a finding of gt/11~ 
of. involuntary manslaughter. , From the evidence it may be inferred that 
accused was pointing the rifle toward deceased at a distance of less than 
10 inches. By his OWJL admission accused was not entirely familiar with 
the ·service rifle or its·safety devices. To point a rifle toward a per-· 
son under such circUlllSta.nces constitutes the culpable negligence necessary 
to support an involuntary manslaughter conviction. Involuntary manslaughter, 
being a felonious and unlawful killing without the element of wilfulness 
required for voluntary manslaughter, is a lesser included offense. The 
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·sentence is within the maximum limit for involuntary me.nsla.ughter a.m 
therefore legal. 

5. For the foregoing reasoIJS the Boa.rd of Review hold• the reoord 
of tria.l lega.lly sui'fioient to support only so muoh of the finding• ot ·· 
guilty of the Speoii'ioa.tion, Charge I, a.a find.a that a.t the pla.oe and 
time alleged aooused feloniously and unlawfully killed :Mr. Sedik Oka.ah& 
by shooting him with a rifleJ legally 1ufi'ioient to aupport the find.• 
ing1 of guilty of Charge IJ and lega.lly 1uftioient to support the HZ1• 
tenoe. · 

ge Mvooa.t1, 

~~~...c~~~C::!• Judge Advooa'bt, 

,: 
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1st Ind. 

JUM 8 .. 19.U·War Department, J.A.G.o. - To the Commanding General, 
U.S. Army Forces in the Middle East, A.P.O. 616, %Postmaster. 
New York. New York. 

l. In the case.of Technician 4th Grade Frank V. Nieder (R~364045), 
· Headquarte.rs Detacbnent, Heliopolis Depot, Darb el Hagg, Egypt, 
attention is invited to the ·roregoing holding by the Board of Review 
·that the.record of trial is legally sufficient to support only so much 
of the findings of guilty of the· Specificati"on, Charge I, as finds that 
at the place and time alleged accused feloniOU$ly and unlawfully killed 
:Mr. Seclik. Okasha, a h\llll8.D. being, by shooting him with a rifle. Upoll 
approval of only so much of the findings of guilty of the Specification, 
Charge I, as finds that accused at the place and ti~~ alleged felon
.lou.iy and unlawfully_ killed Mr. Sedik Oka.aha, a human being, by shooting 
him with a rifle, you. will have authority to order the execution of the 
sentence. 

2. When copies of the published order in this case are forwarded to 
·this office they should be accompanied by the foregoing holdint; and this 
indorseoent. For convenience of reference and to facilitate attaching 
copies of the published order to the record in this case, please place., 
the.file number of the record in brackets at the end of the published 

.·order, as follows a 

(CM 234896). 
~ .~ca.----,......... 

Myron C. Cramer, 
Major General, 

The Judge Advocate General • 

..... ... • . ,! •. \ 
! . .•i''i 

·' ' 
.w".!', I 

·•••.•... ·f ,. ~/ 

tli:O 
· ,~ r•,.!'::NT 
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. ViAE WPA'lTi.iEUT (21.3) . 
.Army Service Forces 

In the Office of The Ju~e Advocate General 
Yiasbintton, D. C. 

SPJGN 
Cl.l 234913 

MAY 2 S 1948 
• 

U H I T E D S T A T I!: S ) 77TH INFANTRY DIVISION 
) 

v. . ) 
) Trial by G.C.M. convened at 

' 
Second IJ.eutenant .H.A.RVEY L. ) Horth Camp Polk, Louisiana, 
RHOTi&S (0-1JOJJ8i.i), 306th ) Ai:ril 4, 1943. Dismissal 
Infantr-.r. ) 

OPINION by the BOARD 01" REVIEW 
CRESSOH, LlPSO.J1ill and SLEEPER, Judge Advocates 

I 

1. The record of ti:i.:.1 in the case of the orficer named above :bas 
been examined b,. the Bov.rd of ~eview and the .0oard submits this, its 
opinion, to The Juu~e ~~dvocate General, 

2. The accused was tried upon the following Charge and Specifica
tions: 

CEARGE: Violation of the 61st Article of i•ar. 

Specification 1: In that Second Lieutenant f..ARVE'I L. RHODES 
306th Infantry (then Infantry) did, wi thl:ut pro~r leave, 
absent himself from his organization and duties at 
Headquarters Tith lnfantrs Livision, ~euver .Area, 
1!rulJ, Louisiana, from about l.i:arch 2, 1943 to about 
March u, 1943. 

Specification 2: In that Second Lieutenant liAKfa'Y L. RHODE.S 
306th InfantrJ' (then lnfantry) aid, vr.i.. thout proper 
lea-.re, absent himself from his orr;anization and duties 
at Headquarters 306th Infantry, 1;aneuver .Axea, Many, 
Louisiana, from about llarch 9, 1943 to about ~arch 
15, 1943. . 

He pleaded guilty to and was found tuiltJ of the Charge and the Specifi
cations. He was sentenced to be dismissed the service. 'rhe reviewing 
authority approved the sentence, . and forwarded the record of trial for 
action under Article of War 48. 
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3. The eviaence for the prosecut.ion shows that on F:ebruary 22,- 1943, 
the accused was transferred from the Infantr--,1 Replacement Training Center 
at fort 1i:Clellan to the 77th lnfantry Division which was stationed at 
1:a.r\,.-, Louisiana. This order transferring the accused directed him to 
proceed on. ebruary 2J,•1943, from Fort J.:cClellan to his new assignment 
(Ex. A;. 'i'he official traveling distance between the two locations was . 
shown to be 612 miles, and the officially permitted traveling time allowed 
for an officer travelin~ by rail was shown to be 500 miles a day or 200 
miles a o.ay if tr£velin0 by automobile (R. G, 13). 

On Llarch G, 1943, -the accused signed the Officers' Register of 
th~ T(th Infantry DivisLm, and at about 6:30 or r( p.m. reported to the 
office of the Personnel .Adjutant, 306th Infantry, to which regiment he 
was on that date assigned (R: 10, 15; :t;xs. B, G). An assistant clerk. 
who was on dut:; there aske9- the accused if he had his equipment with hiiil. 
"rwnen the accused told the clerk that he had left his equipment in the 
town of j;any, the clerk tole: the accused that it would be permissible 
und.er the practice of that hea...;quc.rters for Mm to E;et his equipment and 
report for duty on the i'ollowint; morning (R. 8-13) .. Following "t,his con
versation, the accused left and diu not again report to Headquarters 
306th Infantry Eegi.rnent until I.larch 15, 1943 (rl. 14). 

4. the accuced elected to renain silent, and no evidence for the 
defense was introduced. 

5. Specification 1, alle;:;es that the accused absented r,imself with
out leave from tis organization at Lea,tquarters Tith Infantry Division, 
l..ian;y, Louisiana, fron about ;:..arch 2, 1943, to about i.;arch 3, 1943. In 
addition to the accused's plea oi 6uilty which sustains the findin~s of 
guilty, the evidence sLows thz.t the order assigning the accused to the 
nth Infantry, directed him to 1,roceed on 1'ebruary 2J, from Fort i·..cClellan 
to lJa.ey, Louisiana, a distance of 612 r.ri.les and to report there for his 
ne,v assignment. It wa:s also s:1own that uncier official travelint regula
tions, the accused was entitled to use not more than two days for his 

. journey if he traveled by trc.in, and not rr..ore than four days if he 
traveled by automobile. ilthough the uethod by which he traveled is not 
shown, we m;zy- assume from his plea of ..;uilt.; to Specification 1 that he 

.. traveled by train, and that he ,·r2.s, tl:e1·efore, absent witi:out leave from 
Headquarters 77th Infantry ~ivision from I.larch 2, the :J11te upon which he 
should have reported, W1til Larch 8, the date u1Jon which he actually re
ported. 

Specification 2, alleges that the accused absenteci himself with
out leave frora Head.quarters 306th Infantry, from about .;,:arch 9, 1943, to 
about i.:arch 15, 1943. The findin5 of" guilty under this Specification is 
supported by the accused's plea of guilty, and by the evicience showing 
that the accused was assigned to Eeadquarters 306th Infantry on I.~rch 8, 
that he reported to that' ori,~anization on that date, that he then absented 
himself without leave, and did not a~ain return to it until Liarch 15. 

- 2 -
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The evidence, as well as the lJleas of guilty, sustain beyond 
a reasonable doubt the findings of guilty of the Charge and the Specifi~ 
cations thereunder. 

. 
6. The records of The Adjutant General show that the accused is 

approximatel.J 23 years of age, that he enlistEtd in the Regular Arrey on 
June 6, 1940, and that he was commissioned a second lieutenant, Infantry, 

·Army of the United States on December 16, 1942. 

7. The court was le6ally constituted. No errors injuriously affecting 
the substantlal rights of the accused were committed during the trial. In 
the opinion of the Board of Review, the record of trial is legally suffi
cient to su11port the findings of guilty and the sentence, and to warrant 
confirmation of the sentence. A sentence of dismissal is authorized upon 
conviction of violation of Article of ';iar 61. • 

bi.&oALfb b~ , Judge Advocate 

..~Z~,? , Judge Advocate 

~~ , Judge Advocate 

.;. 3 -
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war D3partment, J.A.G.o., JV~ 1 · 1943 - 'I'o the Secretary ~ war. 

1. Herewith· transmitted for the action of the President are the 
record of trial and the opinion of th3 Board of Review in the case of 
Second Lieutenant Harvey L-:.. Pllodes (0-1JG3338), 3o6th Infantry•. 

2. I concur in the opinion of the Board of Review that the re
cord of trial is legally sufficient to support the findings and the 
sentence, and to warrant confirmation thereof. Although the two 
offenses of going absent vr.i.thout leave for an aggregated period of 
approximately ten days involve. a serious breach of discipline, the 
record does not show any aggravating circumstances. In view of the 
nature of the offenses, and tha relative inexperience of the accused 
as an officer, I recommend that the sentence be confirmed but.eus-

. pended during the pleasure of the President. 

3. · Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form of 
Executive action designed to carI"'J into effect the foregoing recom
mendation should it meet ydth your approval. 

Q_ . Q....._._.--=-... 
:::Jyron C. Cra'ller, 
. Iaa.jor General, 

The Judge Advocate General • 

.3 Incls 
Incl 1 - Record of trial 
Incl 2 - Dft of ltr for sj_g. 

Sec. of War · · 
Incl 3 - Ferm of I)cecutive 

action. 

(Sentence confirmed but execution suspended. G.C.Y.O. 189, 4 Aug 1943) 
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WAR DEPART! '.ENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Vlashington,D.C. (217) 

SPJGH 
CM 234964 

:JUN 3 1943 

UNITED STATES ) 20'ru AID~ORED DMSION 
) 

v. ) Trial by G.C.H., convened at 
) Camp Campbell, Kentucky, April 

Private JOSEPH FURTADO ) 27, 1943. Dishonorable dis
(11044112), Company A, ) charge and confinement for 
·480th Armored Infantry ) twenty (20) yea.rs. Post Stock
Regiment. ) ade, Camp Campbell, Kentucky. 

HOLDilJG by the BOA..~D OF REVTh"'W 
HILL, DR:rv:rn and LOTTER.HOS, Judge Advocates 

1. The Board of Review has examined the record of trial in the 
case of the soldier named above. 

2. The accused was tried upon the following Charges and Specifica
tions: 

CHARGE I: Vioh.tion of the 58th Article of War. 

Specification 1: In that Private Joseph, Furtado (NY:-) Company 
A, 480th Armored Infantry Regiment, Camp Campbe::.l, Ky., did, 
at Fort Knox, Ky., on or about December 2Sth, 1942 desert 
the service of the United States and did remain absent in 
desertion until he was apprehended at Providence, Rhode 
Island, on or about llarch 3, 1943. 

Specification 2: In that Private Joseph Furtado (NMI) Company 
A, 48oth Armored Infantry Regiment, Camp Campbell, Ky., 
did, at Camp Campbell, Kentucky, on or about April 10, 
1943, desert the service of the United States and did re
main absent in desertion until he was apprehended at 
Henderson, Ky., on or about April 11, 1943. · 

CHARGE II: Violation of the 69th Article of War. 
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Specification: In that Private Joseph Furtado (NMI)., Company 
nA"., 48oth Armored Infantry Regiment, haviJ:€ been duly 
placed in confinement at Camp Stockade, Camp Cmnpbell., 
Ky• ., on or about March 13, 1943, did, at Camp Campbell., 
Ky., on or about April 10., 1943, escape from said confine
ment before he was set at liberty by proper authority. 

CHARGE III: Violation of the 93rd Article o! War. 

Specification 1: In that Private Joseph Furtado (NMI)., 
Company A, 480th Armored Inf~try Regiment, Camp Campbell, 
Ky• ., on or about April 10., 1943., with intent to do bodily 
harm with a dangerous weapon, conmit an assault upon 
Private Charles A. Brock, Headquarters Company, 1st Bat
talion., 480th Armored Ini'antry Regiment·.,. by willi\tlly and 
feloniously pointing a rifle at said Private Brock and 
threaten to shoot him. 

Specification 2: In that Private Joseph Furtado (NMI)., Company 
A, 480th Armored Infantry Regiment, Camp Campbell., Ky• ., 
did, at Herndon, Kentucky., on or about April 11, 1943., 
feloniously _take, steal, an:l carry away one motor truck., 
value about $1.,000.00, the property of Mr. Conrad· T. 
Thomas, Herndon, Kentucky. 

The accused pleaded not guilty to and was found guilty of all Charges 
and Specifications•. He was sentenced to dishonorable discharge, total 
forfeitures and confinement at hard labor for twenty years. The re
viewing authority approved the sentence., de·signated the Post Stockade, 
Camp Campbell, Kentucky, as the place of confinement and forwarded the 
record of trial for action under Article of Wa.r 50-}. 

J. The evic.ence shows that on December 28., 1942, the accused at 
Fort Knox, Kentucky, was missed at reveille and could not be found after 
a thorough search. He had not been given a pass nor permission to be 
absent from his organization. The morning report of that date showed 
him from duty to absent without leave. On March .3., 194.3, he was appre
hended in uniform at the home of his mother., Providence., Rhode Island, 
by a city policeman. The accused admitted to the policeman that he 
wa.s a member of Company A., 49th Armored Regiment., 8th Division, Fort 
Knox, Kentucky, that he had been absent fran his post since January 1, 
194.3., without a pass., an:l had lived with his relatives since that 
date (R. 9~10; Exs. D, E., F and G). 
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Accused was returned under guard to his organization, at 
Camp Campbell, Kentucky and placed in confinement in the Post 
Stockade on Harch 13, 1943. On April 10, 1943, while working under 
an armed guard, he escaped at about 8:00 p.m., from confinement and 
absented h:iJn.self vdthout leave. He was apprehended at about 4:00 
p.m., April 11, 1943, in company with another soldier in a truck by 
a member of the Kentucky State Highway Patrol on State HiPhway 41., 
near Henderson, Kentucky (R. 6., 11-13., 16; Exs. A., B, C). 

At the time of his escape accused and Private Bernard were· 
prisoners under guard of Private Charles A. Brock. While digging a 
ditch, the two prisoners, upon their request, were taken to a nearby 
latrine. As Private Brock followed the prisoners out of the latrine, 
they turned around., charged Brock and grabbed him. One prisoner 
grabbed his gun and the other his head and mouth and both carried him 
into the locker room. They tied Brock up tight, put his pistol belt 
about his mouth., his web belt about his feet, unloaded the gun leaving 
cne shell in the chamber, said that they were going to New York, told 
him to wait half an hour before coming out, and that if they were 
caught they would come back and kill him. As soon as the prisoners 
left., Brock came out of the building and reported the escape. The ao
cused tied Brock up while the other prisoner pointed the gun "toward" 
lrlm.. Upon examination by the court, Brock testified that he b~lieved 
that the other prisoner was ho).ding the gun, was not sure whether the 
accused ever pointed the gun at him, and that he never was really put 
in fear (R. 12-16). 

On Sunday morning, April 11., 1943, a 1~ ton Chevrolet 1941 
general. stock truck owned by Conrad T. Thomas., Herndon, Kentucky., was 
standing about fifty yards from his house, with the ignition key in 
the truck. Mr. Thomas last saw the truck when he left in his car at 
abo'Ut 9:30 a.m. He returned at about 6:00 p.m. and next saw the truck 
at noon., Monday, sitting right close by the jail in Henderson. At 
about 4:00 p.m • ., Sunday, April 11, 1943, a member of the Kentucky State 
Highway Patrol saw two soldiers driving a civilian truck on State 
Highway 41, North of Henderson. He placed the accused and another 

. soldier under arrest. The truck was a 1941 ton and a half Chevrolet 
with a stake body, 1942 Kentucky license AN 179, the property of Conrad 
T. Thomas of Herndon, Kentucky. On April 12, 1943, the sheriff came 
to Henderson, and took the two soldiers and Hr. Thomas took his truck. 
The truck had been driven 40,000 to 50,000 miles, had been recently 

'overhauled,.brakes relined and placed in good shape and had seven 
good tires. Mr. Thomas had sold two other trucks and believed that 
around $1000 would be a .fair market value of the stolen truck. His 
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son ex.pressed the same opinion as to the fair market value (R. 16-20). 

· 4.. The defense presented rx:> witnesses. After the arguments of' 
counsel, the accused made an unsworn statement that he 'WOuld like to 
ask the court if he could get overseas service and square himself' with 
the United States Army (R. 20). 

5. a. Specification l, Charge I: The evidence shows that ac
cused absented himself' without leave at Fort Knox, Kentucky, on 
December 281 1942, and was apprehended in uniform on March 3, 194.3, ·in 
Providence, Rhode Island, at the home of his mother by a policeman. 
The absence of two months and six deys terminated by apprehension at a 
place long distant from his post warrant the inference of an intent to 
desert. 

b. Specification 2, Charge I, and Specification, Charge II: 
On Apri1 Io, 194.3, at about 8:00 p.m., the accused escaped from con
finement while working under an armed guard and absented himself with
out leave until he was apprehended in company with another soldier in 
a stolen truck, by a member of the Kentucky State Highway Patrol on 
State Highw~ 41, near Henderson, Kentucky. The fact that he escaped 
from confinement and was apprehended in a stolen truck, warrant the in
ference of an intent to desert. · 

c. Specification 1, Charge III, alleges that the accused with 
intent to-do bodily harm with a dangerous weapon, assaulted Private 
Brock, by feloniously pointing a rifle at him and threatening to shoot 
him. The accused and another prisoner, while working under Brock as a 
sentry, were leaving a latrine 'When the prisorers charged Brock and 
grabbed him. One prisoner grabbed Brock's gun, the other grabbed his 
mouth and both carried him into a locker room where the accused tied 
Brock up while the other prisoner was holding the gun toward Brock. 'rhey 
told him to keep hi~ mouth shut. 

· Private Brock, the only witness who testified upon this 
Specification; states that other prisoner held the gun toward him while 
the accused tied him up. The accused is not charged with this offense 
jointly or in conjunction with any other man. While the evidence does 
show that the accused assaulted Brock by grabbing him and by tying him 
up, there is no testimony to indicate that the accused pointed a rifle 
~t Brock and threatened to shoot him. In the absence of such. proof the 
record is legally insufficient to support the finding of guilty of the 
assault charged. 

!!• Specification 2, Charge II alleges that the accused stole 
a motor truck, value about $1000, the property of Mr. C. T •. Thomas ot 

-1.v-



(221} 

Herndon, Kentucky. The truck, with the ignition key in the truck, 
was stolen by some person from in front of the residence of Mr. 
Thomas between 9:30 a.m. and 6:00 o'clock, April ll, 1943. The only 
direct proof as to the person who comnitted the larceny is found in 
the stipulated test:iJnony of Patrolman Copeland of the Kentucky State 
Highway Patrol that while checking with his partner., Stat,e Highway 
41, north of Henderson, Kentucky, at about 4:00 p.m., April ll, 1943: 

"* * * That they saw two soldiers driving in a truck at a 
moderate speed. That thinking it unusual to see soldiers 
driving a civilian truck, they decided to investigate~ That 
the story the soldiers told of having borrowed the truck was 
unsatisfactory to the police officers., and the soldiers were 
placed under arrest.***" 

The accused and Private Bernard were the two soldiers and the truck was 
the stolen property of Mr. Thomas. 

Proof of unexplained possession of recently stolen'property 
will support an inference that the possessor was the thief, if the pos
session was personal, conscious., and exclusive (36 C.J. 869., 870) 
(CM 2.30928., Lanyon). 

The joint possession of two or more individuals may be personal 
and exclusive., if they are sho'WJl to have acted in concert and the 
possession is exclusive as to all persons not participating in the 
larceny. Under such circumstances., the possession of one partici-
pant is deemed to be the possession of all (.36 C.J. 872., 873). 

Possession has been held to be joint.,.and ae such sufficient 
to support the inference of guilt of a defendant., who, in company with 
one or two other persons, was found riding in a recently stolen auto
mobile and, although defendant was not shown to have been driving the 
car., the attendunt circumstances were such as reasonably to indicate 
that he was acting in concert with the other occupants with reference to 
its possession (State v. Kehoe (llo) 220 s.w. 961., Cheatham v State (Ga)
197 S.E. 70). - -

The use of the words "they" and 11 the soldiers" in the sti~ 
lation fails to show which of the soldiers was driving the truck and 
'Whether one or both of them told the unsatisfactory story about 
11borrowing" the truck. However., the proof that accused and Private 
Berna.rd jointly assaulted the sentry., one 'With his hams and the other 

-5-
1 

http:Berna.rd


{222) 

by point1ng the gun, t.'1at they jointly escaped, that they were ar
rested ~ogether in the truck p.lld that at least one of them made the false 
statement, to which the oth3r tacitly assented, that they had borrowed 
the truck, fairly indicated that they -were acting throughout in 
particeps crimin::is and warranted the inference by the court tha. t · the ac
cused was guilty·of larceny of the truck. 

•The Board of Review in scrutinizing proof and the bases 
of inference does not weigh evidence or USUJ:'P. the functions 
of courts and reviewing authorities in determining controverted 
questions of fact. In its capacity as an appellate body, 1t 
must., however, in every case determine whether there is evi
dence of record_legally sufficient to support the findings of 
guilty (.A..W. 5~). If any part of a finding of guilty rests 
upon an inference of fact, it is the duty of the Board of Re~ 
view to determina whet~ there is in the evidence a reasonable 
basis for that inference * * *8. (CM 212505, Tipton). 

6. The accused is 20 years of age. The charge sheet shows that 
he enlisted January 17., 1942, with no prior service. 

7. There is no limit of punishment fer the two offenses of war
time desertion (Chg. I). The maximum confinement for escape from con
finement (Chg. II) is one year., and for larceny of property of a value 
of more than $50 (Spec., Chg. III) is five years. The testimony of 

· Mr. Thomas as to his dealin;s in ~trucks., as to the value of this truck, 
and as to the condition o! the truck and its tires, warrants the con
clusion that· the fair·market value of the truck is in excess .of $50. 

8. For the reasons stated., the Boa.rd of Review holds the record 
of trial legally sufficient to support the findings of guilty of Speci

. fications l and 2., Charge I and of Charge I., and. of Charge II and the 
. Specification thera.m.der; legally insufficient to support the findings 

o~ guilty of Specification 1. Charge IIIj legally sufficient to support 
the findings of guilty of Specification 2, Charge III and o:t Charge III; 
and legally sufficient to support the sentence. · Penitentiary confinement 
is authorized for wa.r~ime desertions under Specifications 1 and-2, Charge 
I, under.Article of War 42, and for larceny of property of a value of $50 
or upward undar Specification f, Charg-e III, by section 22-2202, Code 
of the Di.strict of Columbia, 1940. 

----~------,;._
1_~_%_'_-.·~-' Judge Advocate. 

----....~---..;;.._=--=h,;_!.:.,~~---.. ~-,, Judge Advocate. 

-----"~'-'-1....,·w&--=---__,;:i~~..:::i.--'• Judge Advocate. 
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1st Indorsement· 

Vlar Department, J .A.G.O. JUN ?, 1943 - To the Commanding General, 
20th Annored Division, Camp Campbell, Kentucky. 

l. In the case of Private Joseph Furtado (ll044J.12), Company 
A, 4$0th Annored Infantry Regiment, I coo.cur in the foregoing hold
ing of- the Board of Review. I recorrrnend, for the reasons therein 
stated, that the findings of guilty of Specification 1, Charge III be 
disapproved. Thereupon you will have authority to order the execu
tion of the sentence. Penitentiary confinement is authorized by. law 
in this case, but due to his age, 20 years, a Federal correctional 
institution or reformatory should be designated in lieu thereof under 
the provisions of the letter dated February 26, 1941 (AG 253, 2-6-41, 
E) from The Adjutant General to all Con:manding Generals, "Subject: 
Instructions to reviewing authorities regardi~ the designation of 
institutions for military prisoners to be cDnfined in a Federal penal 
or correctional institution." 

2. When copies of the published order in this case are forwarded 
to this office they should be accompanied by the foregoing holding and 
thia indorsement. For convenience of reference and to facilitate 
attaching copies of the published order to the record in this case, 
please place the file nwnber of the record in brackets at the end of 
the published order, as follows: 

(CM 234964). 

,.. . Q • ~o....----.,~-"; .'·· ,.. 
······ .• .... 

·.·}1:.l ·1 

Myron C. Cramer, 
~·..... 

.. ~ f( .. Major General, 
The Judge Advocate Genei:al • 

. 
. ' , ·· .. 
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WAR DEPARTii;EIIT 
Army Service Forces 

In the Office of '.lhe Judge Advocat·e General. 
Wasbington,D.C. 

(225) 

SPJGH .2 2 JUL 1~3CM 235010 

UNITED STATES ) AR.1:Y AIR J/'ORCES 
) SOUTHEAST 'l'H.AINIHG CENTER 

v. ) 
) Trial by G.C.M., convened 

First Lieutenant LEWIS ) at Hendricks Field, Sebring, 
ANGYN, JR. (0-412703), ) Florida, 5, 6, 7 and 8 
Signal Corps. ) April 1943. Dismissal, 

) total forfeitures and con
) finement for five (5) 
) years. 

OPilTIO! of the BOA.RD Or' m.··v:n:Vf 
HILL, DRIVLR and LOT1ERHC6, Judge Advocates 

l. The Board of Review has examined the record of trial in the 
case of the officer named above, and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was. tried upon the following Charges and Specifica
tions: 

CHARGE I: Violation of the 93rd Article of War. 

Specification l: In that Levns Angyn, Jr., 1st Lt. Signal 
Corps, Hendricks Arrr;y Air Field, Sebring, Florida, did, at 
Hendricks Army Air Field, Sebring, Florida, from about 
June 4, 1942, to about January 19, 1943, feloniously em
bezzle by fraudulently converting to his own use the 
approximate sum of Nine Hundred and Seventy-one Dollars 
and nine cents ($971.09), lawful money of the United States, 
the property of' the Post Sienal Fund, Hendricks Arrrry Air 
Field, Sebring, Florida, intrusted to him, the said Lewis 
Angyn Jr., by virtue of his office as Post Signal Officer, 

-Hendricks Army Air Field, Sebring, Florid.a. 

CHARGE Ila Violation of the 94th Article of War. 

Specification la In that Lewis Angyn, Jr., 1st Lt. Signal 
Corps, Hendricks Army Air Field, Sebring, Florida, being 
at the time Post Signal Officer, Hendricks Arrrry Air Field, 
Seb~lng, Florida, did, at Hendricks Army Air Field., 
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Sebring, Floriclc1, from aboul, ,Tune 4, 1942 to about 
January 19, 1943, feloniously embezzle b:,r fraudulently 
convertine to lri.s ov1,1 use t:O.e ·approximate sur_r1 of Nine 
Hundred and l'lfty-c1,e Dollars and fifty-five cents 
($951.55), lavrful money of the UP.ited States, the 
property of the United States, intended for the military 
service thereof, intn:...;ted to him tne said Lewis Ar.gyn, 
Jr., by virtue of his office as Post Signal Officer, 
Hendricks Arrr.ry Air Field, Sebring, Florida. 

ADDI'l'IONAL Cl-wtGE I:· Violation of the 95th Article of War. 

Specification 1: In that 1st Lt. Lewis Angyn Jr., Signal 
Corps, Hendricks :neld, Sebrine, Florida, did, at 
Henc.ricks Field, Florida, on or about December 26, 1942, 
with intent to deceive the Post Adrninistrative Inspector 
and other persons authorized to inspect the books and 
records of the Post Signal Fund and the Post Signal Offi
cer of the sa:i.d Hendricks Field officially certify on 
vouchers of the said Post Signal Fund that he had paid ten 
dollars (~;10.00) each to Neil Austin and to Cleo 
McCroskey, telephone operators, Tully R. Ll.nn, telegraph 
operator, Harold I. Gates, telephone accountant and Henry 
L. Green, telegraph accountant, which certifications were 
false and were then and there known by the said Lieutenant 
Lewis fl.neYil, Jr. to be false in that the said Heil Austin 
and Cleo L'.cCroskey were not tele.i,)hone operators, the said 

, Tully R. Linn was not a telegraph operator, and the said 
Henry L. Green was not a telegraph accountant, and the said 
Harold r. Gates was not a telephone accountant. 

Specification 2: In that 1st Lt. Lv'Wis ~-n Jr., Signal Corps, 
Hendricks Field, Sebrine, Florida, did, at Hendricks Field, 
Florida, on or about January 15, 1943, with intent to de-
ceive the Post Adsd.ro.strative Inspector and other persons 
authorized to inspect the books and records of the Post 
Signal Fund and Post Signal Officer officially certify on 
voucher #3 of the said Post Signal Fund that he had re-
ceived from persons on vouchers - month of' December, 1942.:.. 
#4, ifl2, #13, #15, #18, #21, #22 the sum of Seventy Dollars 
(~70.00) for redeposit in the Post Signal Fund, Ten 
Dollars (t,10.00) from each person, which certification was 
false and was then and there known by the said Lieutenant Levlis 
Angyn Jr. to be false and untrue in that he had not collected 
from said persons the said sums of money or a:ay other sums 
for redeposit in the Post Signal Fund. 
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ADDITIONAL CHAll.GE il; Violation ol" tile 96th Article of Har. 

Specification 1: In that 1st Lt. Lewis Angyn Jr., Signal 
Corps, Hendricks Field, Sebring, Florida, did, at 
Hendricks Field, Florida, on or about December 26, 1942, 
wrongfully use his official position as First 
Lieutenant, Signal Corps and Post Signal Officer to 
obtain an undue advantaGe for himself over his 
subordinates in that he requested, induced, and per
suaded twelve (12) enlisted men of his connnand and seven 
(7) civilian employees in the Signal Office to endorse 
and deliver to him certain checks each payable in the 
amount of ten dollars (~10.00), to which checks he was 
not entitled. 

He pleaded not guilty to, and was found guilty of, all Charges ·and 
Specifications. He was sentenced to be dismissed the service, to 
forfeit all pay and allowances due or to become due, and to be confined 
at hard labor for five years. The reviewing authority approved only so 
much of the finding of guilty of Specification 1, Charge I as involves 
a finding of guilty of embezzlement of an unknown sum of money, not 
exceeding $971.09,-only so much of the finding of guilty of Specifica
tion 1, Charge II·as involves a finding of guilty of embezzlement of an 
unknown sum of money, not exceeding $951.55, only so much of the find
ine of guilty of Specification 2, Additional Charge I as involves a 
finding of guilty of falsely officially certifying that he had received 
$10 each from the persons on vouchers--month of Dece~her, 1942--#4, 
#12, #13, #15 a.11d #22, and only so much of the finding of guilty of 
Specification 1, Additional Charge II as involves a finding of-guilty of 
wrongfully using his official position to obtain an undue advantage by 
requesting, inducing and persuading 10 enlisted men and 5 civilian em
ployees to indorse and deliver checks; approved the sentence; and 
forwarded the record of trial for action under the 48th Article of War. 

3. The evidence for the prosecution shows that the accused was made 
Post Signal Officer at Hendricks Field, effective 4 June 1942, and served 
in that ca;>acity until 25 or 26 Januar:;r 1943, when Captain Henry H. Brice 
became Post Signal Officer. T~e accused officially took possession of 
all assets on 8 June 1942. Second Lieutenant Leland H. Hawlings was 
assigned to Hendricks Field as Assistant Post Signal Officer.) December 
1942, and prior to that time the accused was the only Post Signal Officer 
there (R. 126, 134, 135, J.40,·141, 143; Ex. A-48). 

a. Specification 1, Charge I and Specification 1, Charge II: 
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j.:r. Ray 1.:orean, manager of the telephone company at Sebring, 
Florida, had charee of the installation oi' t.he telephone system. at 
Hendricks Field. At the sue;estion of the accused the pay stations 
installed were run through the field instead of through the board in 
Sebring, so that the Sienal Officer be~ame responsible for collect
ine;, both as to local and long distance calls. The telephone company 
bills were prepared from tickets eiven the Sebring operators by the 
operator at the field. The Post Signal Officer was billed :nont~y 
for ~?145.50, rental on ten lines into the switchboard (at first it was 
erroneously charged at ~J166.50). The telephone company bills for the 
period involved were as follows: 21 May through 15 June 1942, long 
distance calls, $347 .50; 16 June through 15 July, long distance calls, 
~722.40 and rental $145.50; 15 July through 15 August, ~1,212.10 and 
rental; 15 Au6'1l.St through 15 September, ~1,154.50 and rental; 15 
September through 15 October, $1,245 and rental; 15 October through 
15 Uover1.ber, ~1,481.15 and rental; 15 :t-.!ovember through 15 December, 
~~1,549.95 and rental; 15 December through 15 January 1943, $1,931.70 and 
rental; a.nd 15 January throu.:.;h 15 February ~l, 741+.35 and rental. The 
telephone company made no service charge for personal calls. Charges 
for Goverru1ent calls were paid through the Post Finance Office by check; 
other ainounts paid were paid through the Post Signal Office in cash. 
The total amount charged to the Post Signal Office for telephone Ifo. 340 
from 21 Eay 1942 to 15 February 1943 was 013,608.45, of which $2,683.59 
was paid, leaving a balance u'ue of tilO, 925.86, and the amount charged for 
telephone No. 341 was '.;,651. 79, of' which ~;393.94 was paid, leaving a 
balance due of ~;257. 85 (Ex. A-33). The balance due · was not for personal 
calls, and the bill had been sent to the Goyerru,,ent (R. 56-65). 

Liss ?;:ildred Tomlinson, branch manager of Postal Telegraph 
Compan;,r, testified that the Post Signal Officer.was billed "for personnel" 
and also for ~he Governn:ent, and that the Goverrunent bills were paid by 
check. Ur..der an arraneeraent with the telegraph company, the Post 
SiGnal Officer was paid a 15 percent connnission on outgoing telegrams 
and a "three .i)ercent· delivery" (3¢) on incoming +.elegrams. These pa;
rr.ents were made in cash on exP-cution of vouchers. rhis arrangement was 
already in effect when Kiss Tomlinson became manager in November 1942. 
S~e t~stif!ed to amo~ts. paici•"·as follows: 1 August to 15 August, de
hven.es, ~4.62, commissions .;;,5.67; 16 August to 15 September deliveries 
$2.91, commissions :,fol8.20; 16 September to 15 October commis~ions 
~3.~0, ~eli~eries ;;2.46; 16 October to 15 November, c~mmissions $10, 
d?liv;rie~ ~3.03; 16 November to 15 December, commissions $18.04, de
hv?rie~ ;;,;1

1
~80; anc 16 December to 15 January 1943, commissions $21.26, 

deliv:3r1es "'3.~o. Payments were made sometimes to the accused and 
sor:etimes to ~eutenant Rawlings. Ten vouchers and a chart of th 
vouc~ers were introduced in evidence (Ex. A-34). The total ai ~ • d 
to tne accused Vias cor:Missions 1;44.19 and deliver-les $13.02 (;~16-~;). 
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J5r. Arthur p. Schmaus, Western Union. office manager in Sebring, 
Florida, since 19 January 1943, testified that the Post Signal Officer 
was billed for telegrams sent by personnel at Hendricks Field, and 
was paid 15 percent of the total bill by the telegraph company. He 
was also paid three cents for each delivery on telegrams sent to 
Hendricks Field other than Governr.ent telegrams. Amounts so paid to 
the Post Signal Officer as commissions, according to the records, were 
as follows: 31 July 1942, ~39.67, 25 AuL,rust ~73.49, 22 September ;;87 .09, 
30 September $74.64, 16 November $77.24, 5 December ~72.25 and 30 
December ~82.28. Amounts paid for deliveries were as .follows: . 17 June 
1942, i22.99, 30 June $29.58, 31 July $37.50, 31 August ~.07, 29 
September i34.71, 16 November ~29.40, 2 December ~33.45, and 30 December 
$38.10. ·Total conunissions paid were ~506.66, and total deliveries, 
$268.80 (Ex. A-35). These payments could have been made either by check 
or in cash, but there were no entries in the checkbook indicating 
payment by check (R. 72-77). 

1,~rs. Helen Einry Eddy was chief clerk in the Post Signal Office, 
Hendricks F'ield from November 1941 to February 1943. Mrs. Betty Crites 
Rhoad was employed there from about 15 August 1942 to 15 i,;arch 1943, 
and served as bookkeeper from the latter part of September. l,irs. Eddy 
ide~tified several books which were used in the office until December 
1942, at which time she ceased to have anything to do with the books. 
At the time the accused became Post Signal Officer there was no shortage 
in the funds according to the books. Cash was kept in a box in the 
safe, at first an ordinary cigar box and later a tin box with a lock. 
The accused and tlrs. Eddy had access to the funds, and during the day 
other people in the department. Mrs. Eddy discovered a cash shortage 
of $16.92 in June and reported it to the accused. She had kept the 
money in her desk during the day, felt responsible and offered to make 
up the shortage, but the accused told her it was not her responsibility. 
This shortage was not "made up" while 1'trs. Eddy kept the books. She 
discovered a further shortage of $138, probably in July, again reported 
it, and suggested that they change ~he combination of the safe. The 
accused took no action, and said that the commissions from Y[estern 
Union and Postal Telegraph Company would make up the shortage. When 
Mrs. Eddy returned from a vacation in August she found the fund short 
$500. She B,£ain suggested changing the combination on the safe, and 
also reportiri.::; the matter to higher authority, but the accused took no 
action.- In June or July the accused borrowed between ~iJ+O and $60 from 
the money in the safe, stating that he would use it to pay his rent.• 
On another occasion the accused admitted taking $60, which ~(rs. Eddy 
missed from the cash, for use on a tr-lp on detached service and said he 
would replace it when he was paid for the trip. The sums borrowed were 
not repaid., In Dece~ber Mrs. Eddy gave the accused ~145.from the cash 
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ftmci which he said was used to pay a bill he -ovmd at the Post Ex
c;1_,mc;e. She put a note in the box for this, but it disappeared from 
the safe. Frequently, the accused too\( small s1.uns, ~10 or $15, from. 
the cash box, and left notes showing the amount taken. These small 
sums were repaid to the cash box (R. 77-83, 102). 

Vi'hen 1'.rs. Rhoad took over the bookkeeping a statement was 
prepared, about 10 or 13 October 191-i-2, showine a short~e of $57$.19. 
1,;rs. Eddy gave the accused a copy, suggesting that it be reported to 
higher aut,hority. No action was taken. The accused asked Mrs. Eddy 
not to tell I:rs. Rhoad there was a shortage and said that in a few 
months the com.'Tlissions would cover 11even that shortage". No record 
of corru;lissions received from telegraph companies was kept except one 
that ,.:rs. Edct{ kept for her cwm infonnation. This n,oney was not 
shown in the council book, which was prepared by the accused. Prior to 
January or February 1943, 1:rs. Eddy and 1.:rs. Rhoad did not know that a 
three-cent delivery charge was received on each telegram received. 
When the statement of shortage was prepared, all of the money was plaC<)d 
in a large box that was locked and put in the safe, except a $25 cash 
fund for daily use. Lrs. Eddy and ~:rs. Rhoad had the only keys to this 
box. 1Ioney from bills vras kept in a tin box and money from commissions 
in a small wooden box. i','hen the latter was opened in the presence of 
Lieutenant Rawlings, it was empty. The screws had been remuved and the 
money taken out. The accused made collections from the telephone pay 
stations once a week, hut no record was made, nor accounting taken. The 
accused told 11rs. Rhoad not to keep accounts of these collections. He· 
would give Mrs. Eddy an amount of cash equal to the toll tickets and tax, 
and it was kept in the safe, but no books were kept on it. At the end 
of each month the telephone bill would be paid from cash in the safe. 
There was an overage on these collections from pay stations on account of 
local calls, and on one occasion the accused said he tholJ€ht he was 
entitled to the overage because he used his own car for "collections, 
etc. 11 He did not accuse 1'.rs. Eddy or Ers. Rhoad of taking any money or 
causing the shortage, and said that it was his responsibility. On 
one occasion the safe was left unlocked over night, but they checked the 
funds the next morning and nothing had been taken out. They kept a 
record of the shortage at all times. Ers. Eddy told the accused about 
the shortar;e on at least three occasions. The comoination on the safe 
was changed and thereafter Jfrs. Eddy knew nothing about the state of the 
sho:tage, as the accused was the only person who counted the money then. 
Delipquent accounts owed to the Signal Office were negligible not more 
t~an f~fty cent~ a month. On one occasion i.irs. Rhoad reported a shortage 
of :;?5 innthe u3:1-ly cash box to th~ accused but it was not "made up". The 
2 ~:<.::·,~ 1-~':. ...-:..:.. t~·:.::· -<-::.'--.:··--.::_2 "i (c7 
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"made up" except· for small amounts taken by the accused from the cash 
box for which the accused left notes. On 26 December, before Lrs. 
Rhoad could determine the increased .amount of the shortage, the ac
cused relieved her of keeping the books; thereafter he was responsible 
for making entries, but none were made. 1:.rs. Rhoad kept a record of 
her own cash received and paid out. Later, in January, she was 
directed to bring the books up to ciate, which she. did by copying 
entries from her private record. She could not "make a balance" be
cause the accused had put all of the money together (R. 83-89, 94-95, 
102-120). 

Second Lieutenant Lela.nd H. Rawlings was Assistant Post Signal 
Officer from 3 December 1942. The accused stated to him that a 
shortage- existed and t.hat it was "from Western Union accounts that: were 
short". On 5 DecE1nber 1942, he assisteci the accused in making collec
tions from the telephone pay stations. V,ben they counted the money -
and compared it with the toll tickets and charges, there was an overage 
of either $8 or ~18. The accused stated that the overage existed from 
calls that were made to Sebring, from nickels that were deposited. The 
money was put on the table and divicied, and the accused offered 
Lieutenant Rawlings half of it, but he refused to take it. Ll.eutenant 
Rawlings did not know whom the funds belonged to. )'kben Captain Heney 
H. Brice becani.e Post Signal Officer on 26 January 1943, he knew there 
were not sufficient funds on hand to pay the bills tha.t were due. From 
the records as he found them there should have been funds on hand to 
pay the bills. What money vras on hand was all in one box, and it was 
impossible to tell what it was for. The amount of cash on hand when 
he became Post Signal Officer was a;)proximately $723. According to 
Captain Brice's reco!ds the funds were short a9proximately ~~50J, not in
cluding conuuissions, deliveries, local telephone collections or service 
oharges. In the opinion of Captain Brice, commissions and "deliveries" 
?rom commercial telegraph companies and money collected from unofficial 
or pay station calls, cannot be retained by the Post Signal Officer, 
but must be accounted for. Captain Brice found in his erperi.ence that 
collections frcm pay stations exceeded the amount of toll tickets 
(R. 134-138, 140-143, J..47-l.49). 

First Lieutenant T. L. Worrell, an accountant, made an audit 
of the Post Signal Office accounts about 27 January 1943. In making 
the audit of the books he found no indication that any delivery com
missions were received from telegraph companies. Any amounts so re
ceived would be an additional shortage over what is shown in his audit. 
He found that the money received was "all put in one lump sum" and 
therefore it was impossible to say whether the cash on hand belonged to 
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the Govenunent or the :Post Signal Fund. The original audit began at 
a time prior to the date the accused became Post Signal Officer, and 
the court sustained a motion to strike the part prior to that date. · 
Lieutenant Worrell then revised his audit to eliminate the part 
stricken on motion and it was introduced in evidence (Ex • .A.-47). The 
several schedules of the audit were summ~rized as follows I Schedule 
A~cash on hand 25 January 1943, $723.15; Schedule B--receipts from 
toll charges on personal calls made over Govermnent telephones, in
cluding tax, $6,463.98, less amount deposited from this source with 
Finance Officer, $5,866.68, leaves amount that should be on hand, after. 
correcting error in bookkeeping, ~584.05; Schedule c~service charges · 
collected on personal calls over Government telephones, $559.75, less 
deposits in bank to credit of Post Signal Fund, $452.12, leaves amount 
that should be on hand, $107.62; Schedule ])--amount collected for toll 
tickets on pay station calls, $723.15, less amount paid therefrom, 
$447.25, leaves amount that should be on hand, $285 • .50; Schedule E
service charges collected on pay station calls, $7).15, none of which 
was deposited to Post Signal Fund; Schedule F~corrected amount col-

- lected for Western Union telegrams, $4,241.16, less corrected payments 
to Western Union, $3,772.97, leaves amount that should be on hand, 
~468.19; Schedule G--corrected amount collected !or Postal Telegraph· 
Company telegrams, $641.23, less payments to Postal Telegraph Compa.ny, 
$605.33, leaves amount that should be on hand, $35.90; Schedule H~l5 
percent commissions received from Postal Telegraph Company, $82.0J, -less 
amount accounted for in Post Signal Fund, ~39.30, leaves amount that 
should be on hand, ti42!'13; Schedule I-15 percent commissions received. 
from Western Union, $534-99 less amount accounted for in Post Signal 
Fund, $82.28, leaves amount that should be on hand, $45i.71; and Re
capitulation-total record balances, after co1Tection.s to give amount 
that should be on hand, $2,049.85, less $87.08 prepaid to Postal Tele
graph Company and $23.88 prepaid to Western Union,.leaving $1,938.89, 
less cash on hand, ~723~15, leaves net shortage of.$1,21.5.74•.The audit 
did not include "deliveries" collected from th~ two telegraph companies, 
and such amounts as may have bean collected for'srdeliveries• would in
crease the shortage shown by the audit. Lieutenant Worrell was o.f.' the 
opinion that the amounts shown in Schedules B, D, F and G were Govem-
~ent money (R. 121, 122, 125, 127-131, 1.52-159). . 

Mr. Charles R. Longbottom, cashier of Tropical State Bank 
Sebring, Florida, testified that the accused opened an account at the 
b~ o~ 30 ~une 19~2, lYhich was converted into a joint account with his 

_wife, A:rs. l.argueri.te .Angyn, on 8 October 1942. The total cash deposits 
from ~uly 1942 to January 1943, inclusive, were $1,052.43, and the total. 
deposits by check from June to January, inclusive, were $2,122.57, qr a 
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total of $3,175. The signature card, deposit slips and l~dger sheet 
of.the account were introduced in evidence (Exs. A-49, A-50, A-51). 
It was stiplllated that the pay checks of the accused for the various 
months were as follows: June, ~156.55; July, $294.35; September, 
$241.55; October, ~242.95; November, $273.22; and December and January, 
$274.62 each. Hrs. Lucy Battle, a clerk in the civilian personnel 
office, testified· that Ers.: Angyn was employed at Hendricks Field from 
14 October 1942 to 7 January 1943 at $135 per month. She received a pay 
check for. ~?9, five· checks for i,J,67 .50 each, one for $29.24, and orie for 
$27.37 (R. 131-134, 151-152). 

b. Specifications 1 and 2, Additional Charge I and Speci
fication!; Additional Charge IIi 

~ or about 26 December 1942 the accused submitted to a number 
of civilian employees and enlisted men of the Post Signal Office checks 
drawn on the Post Signal Fund in the amount of $10 each and separate 
vouchers, with the request that these persons indorse the checks, sign 
the vouchers, and deliver both to the accused. Private Neil R. Austin 
indorsed a check·made· out to him (Ex. A-1), returned it to the accused, 

. and signed a voucher (Ex. A-2), which was in blank at the time. He 
did this at the re~est of the' accused who said something about a 
shortage, and he wrote the words "Telephone Operator" after his name on 
the voucher because the accused told him to do so. He was not in fact 
a telephone operator, but his duties were outside maintenance. He did 
not receive $10 in money. He identified the si_gnature of the accused on 
the voucher. Private First Class Tully R. Linn indorsed a check (Elc. 
A-3) and signed a voucher (Ex. A-4) under practically identical 

· circumstances, except that he did not identify the signature of the ac
cused on the voucher, the accused asked him to write the ·words "Telegraph 
Operator" underneath his name, and he was not a telegraph operator. 

-Private Harold R. Gates indorsed a check (Ex. A-5) and signed a voucher 
(Ex. A-6) under the same circumstances, except that no reason was given 
him for doing so, he thought he would actually receive the mor..ey later, 
he did not remenber whether the voucher was in blank at the time he 
signed it, he was asked to write "Telephone Accountant" under.his name, 
and he was not a telephone accountant. Private Henry L~ Green indorsed 
a check (Ex. A-7) and signed a voucher (Ex. A-8) under the same cir
cumstances as in the instance of Private Austin, except that the accused 
gave him no reason for signing, he thought he was gi.ving the check to 
the accused, he was asked by the accused to write "Telegraph Accou.ntant" 
under his name, and he was not a telegraph accountant (R. 8-26). ~ 

Private Cleo llcCroskey indorsed a check (Ex. A-10) at the 
request of the accused, but could not remember signing the voucher 
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(Ex. A-ll). He returned the check to the accused, and understood that 
it was to make up a shortage. He was never a telephone operator, and 
did not receive the $10. Ylhen Private First Class J. R. Harpster 
indorsed a check (Ex. A-12) and signed a voucher (Ex. A-13) the 
circumstances were the same as in the case of Private Austin, except_ 
that he stated that the signature on the voucher looked very much like 
that of the accused, he did not remember what was on the voucher when 
he signed it, he intended the check as a gift to the fund to make up 
a shortage, and he was a telegraph operator, 1!anager of the Telegraph 
Office and Chief Operator. Sergeant William D. Brown likewise indorsed 

· a check (Ex. A-14) given him by the accused and signed a voucher (Ex. 
A-15), vrhich was in blank vihen he saw it. He did not receive $10, and 
he left the check on the desk. He thought he would get the money at 
a later date, and did not know what the money from the check was to be 
used for. He was not a telegraph operator. Private Clyde Griffin 
indorsed a check (Ex. A-16) at the request of the accused under similar 
circumstances, and left it on the desk. The signature under Griffin1s 
indorsement looked like that of the accused. He also signed a voucher 

· (Ex. A-17) because the accused asked him to, and it was not filled out 
when he signed it. He did not :receive $10. The accuseci told him that 
the check would be used for a shortage (R. 26-34; Ex. A-9). 

Hrs ..· Eabel B. Monroe, a civilian employee in the Signal Qf.fice, · 
also indorsed a check (Ex. A-18) at the request of the accused and left 
it on the desk. She knew it was to cover a shortage. She signed a 
voucher (Ex. A-19), and identified the signature of the accused, but 
did not remember the condition of the voucher, at the time she signed it. 
She did not receive ilO, and the accused did not collect $10 from her 
about 15 January for redeposit in the Post Signal Fund. Miss Betty 
Barker, a civilian employee, indorsed a check given her by the accused 
(Ex. A-20} and left it on the table. She also signed a voucher (Ex. 
A-21), the top part of which was not written at the time. She identified 
t~e signature of_ the accused. 'She did not receive.$10, and the accused · 
did not collect ~10 from-her about 15 January for redeposit. She UI:l(ler
stood that she would receive the money in a month or two. Evelyn Kelly 
another civilian employee, also indorsed a check (Ex. A-22) at the , 
request of' the accused, and signed a voucher (Ex. A-23) which had not 
been fil!ed in. She identified the signature of the ac~sed. She did 
not receive $10 end did not expect to, and left the check there The 
accused di~ not collect $10 from her about 15 January for .. redep~s;i.t to 
the Pos: Signal Fund. Ru}:,y Richardson, civilian employee, indorsed a 
check (Ex. A-2~) at the request of the accused and signed a voucher 
(Ex. A-25), which was not filled in at the time. She was told that the 
ch~ck was to help cover a shortage in the Signal Fund, and she left it on 
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the desk. The signature on the voucher looked like that of the accused. 
She did not receive $10, and did not give the accused $10 for redeposit. 
Eargaret Thompson, civilian employee, indorsed a check (Ex. A-26) 
and signed-a voucher (Ex.. A-27) under practically identical circumstances. 
She did not give the accused $10 for redeposit. Corporal w. R. Snoddy 
indorsed a check (Ex.. A-28) at the request of the accused, who said 
there was a shortage, that he was asking all the men to "help him out", 
and that "he was going to co-operate with everybody that co-operated with 
him, that anybody that did not, he would not co-operate with them"• 
Corporal Snoddy left the check on the desk. He identifi~d his signa
ture and that of the accused on the voucher (Ex. A-29), but did not 
remember signing it. He did not receive $10, but was told that if the 
shortagaswere made up there would come a time "When they would begin to 
receive ~10 a ioonth. He was a telegraph and teletype operator (R. 
35-56). 

Mrs. F.ddy, chief clerk, was asked to sign a voucher to be·used 
to cover a shortage in the fund. No amount was stipulated, and she re
fused to sign the voucher. Mrs. Rhoad,; bookkeeper, was asked to sign a 
voucher that she had received a check for $10, which was to be us.ed to 
make up a shortage, but she refused to do so. It was stipulated (Ex. 
A-36) that if "certain witnesses" were present they "would testify that 
they had received the sum of $10.00 and had signed the voucher", and 
five checks and vouchers (Exa A-37 through A-46) were placed in evidence. 
Without objection by the defense there was ir.troduced in evidence, 
lli.thout identification other than the statement of the prosecution, 
"original deposit slip, note signed by Lt. Angyn, and voucher signed by 
the accused with refe~ence to deposit of $70.00 in the Post Signal Fund" 
(Exs. A-30, A-31, A-32). The deposit slip shows deposit of $70 to post 
Signal Fund in Tropical State Bank on 15 January 1943., the note states 
that the deposit slip covers $70 collected by the accused from civilian 
operators., and the voucher, dated 15 January 1943., shows receipt by 
the accused for redeposit of $10 each from seven persons., not nam.ed., 
on vouchers for December., #4., lfl.2, #13.,. /115., #18., #21. and #22 (R. ·77., 
102-103, 120-121). 

c. Written statement by the accused: 

Colonel Carl B. McDaniel., Commanding Officer, Hendricks Field., 
identified a five page letter dated 3 February 1943 (without inclosures re
ferred to therein) from Post Administrative Inspector to Con:unanding 
Officer (Ex. A- 52) containing a report of investigation of the accounts 
of the Post Signal Officer., a first indorsement thereon to the accused 
(Ex. A-52) nfor comment and explanation• and a six page indorsement from 
the accused to Conman.ding Officer (Ex. A-52) with reference to the basic 
conmum.cation. These documents were introduced in evidence without 
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objection by the defense (R. 160-161). 

The basic communication was a detailed report with recom
mendations. The indorsement by the accused stated with reference to 
$10 paid to each telephone or telegraph operator or ac~ounta:1t, that 
it was explained to each individual that a shortage existed in the . 
cash accounts and that with their help it. could be straightened out, 
that no one was ordered to help with-the shortage, that checks were 
made out to each individual, which they accepted and indorsed, that 
the checks were then placed in the cash box and not embezzled by the 
accused, and that later the checks were cashed and the cash placed in 
the Signal Office safe. When the accused found on 15 January that the 
civilians were not eligible for remuneration he took ~70 from the cash 
box. and redeposited it to the Post·Signal Fund. The vouchers covering 
payments to 12 enlisted men indicated that they were assigned to 
keeping telephone and telegraph accounts. Vvben a little help was needed 
"they did at one time or another help check and account the telephone 
and telegraph activities 11 

, althou.:;h these were not their permanent 
assignrnents. 'fnose that did not see fit to place the check in the cash 
box were rot given a cheer::, due to the fact that these individuals re
fused a check under any circumstances. With reference to the audit and 
telegraph com9any commissions the accused stated in the indorsement 
that the "audit .;.:;.s checked by myself and found to be coITect, but it 
is not understood why there should be more money on the books during a . 
billing period than the regular amount of the bill plus the service 
chare;e and tax11 

• All commissions paid by the two telegraph companies 
were put in the cash box, and it was his understanding that the amounts 
were placed in the books bythe bookkee2ers, but they failed to put the 
connnis~ions received in the books. When he caiae to the field he assumed 

. that they knew how to handle the books, and he "let them carry on as 
they were doing". Through his ignorance and lack of knowledge of book
keepinc he failed.to note what was goine on. Vfith reference to five 
cent charges on local calls the accused stated that these were made nto 
cover any shortage that would come up in the telephone coin boxes". 
They ~rere using Class A telephones, on which persons calling could get 
th~ city operator by dialing 9, and thus avoid goinc through the 
switchboard at the field and depositing a nickel. There was no way to 
check these calls made by diail.ing 9. Sometimes the boxes were over and 
sometimes under the amount of the telephone. tickets. On one occasion 
trs. Ed~ rem&rked that the pay station money was ~14 short according 
to the tickets. The amount of nickels taken in for local calls was 
used to make up a~- shortage of toll calls through the pay station. There 
was no way of knovn.ng when a person made a long distance call by dialing 
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9, · and going through the Sebring exchange instead of the field exchange. 
For example, the audit showed cash receipts from pay stations of 
$179.15 for the period 18 September to 20 Novemb~r 1942, and payments 
to the telephone company for the same period of ~185.29. For the 
period 21 Novemqer to 20 December the respective figures were $259 
and $261.96. Five or six days before the accused was relieved, 
Lieutenant Rawlings tried out a new system by taking the dials off the 
pay station telephones, to make everyone deposit a nickel for a local, 
call, and make the boxes have more money in them than the long distance 
toll tickets, provided all long distance calls are paid for. The 
accused undertook the responsibility of the pay stati9ns for the con
venience of the men; it was "getting too much" for him to handle, and he 
was planning to turn over the pay stations to the telephone company., 
when he was relieved. Ylith reference to the reconnnendations in the 
basic COIIID.unication, the accused expressed his "willingness to -repay the 
Signal Office the amount of $1,823.28, because he realized that it was 
his responsibility and that through ignorance and lack of knowledge of 
accounts and books the shortage had developed. He stated it was.not an 
embezzlement for his own use and benefit, that he was the only officer 
assigned to the Signal Office, that because of the many duties which he 
had to perform he was kept away from the office most of the time, and that 
the safe had to be·left unlocked in his absence and he could not control 
"who would have access to the safe in which the money was kept" (Ex. 
A-52). 

4. The defense introduced a schedule of collections (Ex. B-1) 
showing deposit of $723.15 by Post Signal Office·with Finance Office 
6 February 1943, and also a receipt by Captain Brice (Ex. B-2) dated 
25 Januacy 1943, acknowledg:i.I:ig receipt from the accused of $351.05 in 
bank and $113.98 in cash (R. 163). 

"Mrs. Mo:qroe" testified that she was en duty at the Signal 
Office on a Sunday in September or October 1942 and entered the.office 
through the telephone room, as the front door was locked. en arriving 
there she found the desk of J.irs. Eddy disarranged and the drawers open. 
She examined the safe and it was unlocked. She called Hrs. Rhoad and 
another employee. The rext day :Mrs. Eddy "checked the saren. Mr. 
Roy Morgan testified that the arrangements for the pay stations were 
made by "Lt. Jcnesn. Vfnen they arrived the accused was in charge, and 
suggested that they be run through "his board". It had been Mr. Morgan•s 
idea to run the lines th.rough the Sebring board. The "boxes" were the 
property of the telephone company. The money from the boxes belonged 
to the telephone comparzy- "after the bill was paid; until then it was 
somebody else's". The accused was responsible until the company received 
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the money. It is possible for operators to be confused by people 
nctropping in money fast". If the lines had been routed "from down-. 
town" the Signal Officer would have been relieved of responsibility• 
The telephone company did not request the Signal Officer to act as 
its agent anci. did not offer him a commission for collecting from the 
boxes. Although the operator can be reached from some telephones by 
dialing 9, J.:r. Morgan did not know whether this was true of pay 
stations· (R. 163-169). 

A statement showing r:rs. Angyn 1 s 1942 income other than that . 
received at Hendricks Field (Ex. B-3) was introduced. The ·amount was 
~945. . The testimony of Private Ralph w. Card was introduced by 
stipulation (Ex. B-4), and was in substance as follows: · On 26 December 
1942 he received a check on Post Signal Fund from the accused, and 
indorsed it at the request of the accused, who did not give him $10. 
He understood there was a shortage. He gave the chec~ back to the 
accused to use as he saw fit, and was not forced to sign the check. 

, He helped "the girls" with the telephone accounts, but not with the 
operation of the board. It was stipulated that "AR 210-50, dated 
December 29, 1942" was first received for distribution at Hendricks 
Field 2 February 1943 (R. 169-170). 

The accused elected to remain silent. 

5. At the request of the court a certificate dated 8 June 1942, 
signed by Second Lieutenant George w. Jones (Ex. C-1), showing Post 
Signal Office assets of .$189.66 as of 31 May 1942, including $64.83 
cash and $ll6. OJ in bank, was introduced, and also a receipt dated 8 
June 1942 and signed by the accused (Ex. C-2), showing receipt of the 
amounts (cash and in bank) as stated above (R. 170-171). 

6. !· Charges I and II: The evidence shows that when the accused 
was relieved as Post Signal Officer the amount of money on hand was 
C723.15, whereas according to the books as audited there should have 
been on hand :i?l,938.89. He was therefore short in the amount of· 
$1,215.74. In addition to this amount reflected by the audit he did 
~ot account for $13.0~ paid to ~ by Postal Telegraph Compa~ and 
~268.B? by Weste:n Uruon f~r delivering telegrams. The total shortage 
including these items was ~P.,497 .56. Part of the money i.nvolved was 
property of the Government and part belonged to the Post Signal Fund. 
The accused colllningled the money in his possession so that it was im
possible to de~ermine what part of the shortage was in Government f'unds 
and what part in the Post Signal Fund. ., 

Cf the money t.hat should have been on hand, that part be
longing to th~ Government was $584.05 (Schedule B of Audit), $285.50 
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· (Schedule D), $468.19 (Schedule F), and $35.90 (Schedule G), or a 
total of ~1,373.64, less $110.96 prepaid by the accused to telegraph 
companies, or a net amount of $1,262.68. The part belonging to the 
Post Signal Fund was $107.62 (Schedule C), $73.15 (Schedule E), · 
$42.73 (Schedule H), and $452.71 (Schedule I), or a total of $676.21, 
plus "deliveries" ;received but· not shown in the audit, $281.82, or 
the total sum of $958~03. It follows that if the total cash on hand 
were treated as either Government funds or part of the Post Signal 
Fund, there W9uld remain a substantial shortage. 

It was shown without contradiction that the accused borrowed 
between $40 and $60 from the money in the safe in June or July ·to pay 
his :rent, took $60 on another occasion for expenses on a trip, took 
~ in December to pay his account at the Post Exchange, frequently 
borrowed· sums of $10 and $15 from the cash box (these were repaid}, 
kept no record of commissions and "deliveries• received from _telegraph 
companies,· kept no ac.count of collections from telephone pay stations, 
and stated that he was entitled to the excess collections from pay 
stations. 

"Where it was charged in four specifications that· ac
cused had embezzled certain sums of money received from 
four different sources, and on the trial he accounted for 
part of the whole amolll}t that had been entrusted to him, 
but· there was nothing to show from what particular funds the 
money accounted for had been drawn, a finding under each 
specification that accused embezzled •a part thereof, amount 
unknown' was proper." (Dig•.Op. JAG, 1912-40, sec. 451 
(23).) 

~· Additional. Charges I and II: 

It ~s shown that on or about. 26 December 1942 the accused 
certified on vouchers of Post Signal Fund that he had paid $10 each to 
Privates Neil R. Austin, Harold R. Gates and Henry L. Green, a~ re
muneration, and that they were respectively a telephone operator, a 
telephone accountant and a telegraph accountant. They did not in £act 
occupy these positions. It was not shown that vouchers as to Private 
Cleo rucCroskey and Private First Class Tully R. Linn were signed by the 
a_ccused. Extra payments from Post Signal Funds to enlisted men serving 
as telephone operators and accountants were authorized under specified 
conditi?ns (par. 14£ (7), and par. J.5!, AR 210-50, l November 19J8). 
The making of a false official statement to a sup_erior officer is cited 
by Winthrop as an ;instance of conduct unbecoming an officer and a 
gentleman in violation of the 61st (95th) Article of War (Winthrop's 
Military Law and Precedents, Reprint, P• 713), and knowingly making a 
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false official statement is so cited by the :r:.anual for Courts-r.:artial 
as a violation of the 95th Article of War {1.ICtI, 1928, par. 151). It 
was further shovm that the accused requested and induced 10 enlisted 
men and 5 civilian employees in the Signal Office to indorse and de
liver to him checks in the amount of ~10 each. . . 

It was rot shown by competent evidence that the accused signed 
a certificate on a voucher of Post Signal Furrl that he received $10 
each from seven persons on or about 15 January 1943 for redeposit. An 
instrument purporting to be such voucher was introduced in evidence 
without objection, but it was not identified by any witness, nor was the 
signature of the accused proved. 

7. The report of investigation of accounts of the Post Signal . 
Officer by Post Administrative Inspector (Ex. A-52) was hearsay.and was 
erroneously admitted in evidence. However, the pertinent matters stated 
therein vrere substantially proved by other competent evidence, and 
the principal effect of the report was to serve as an introduction to 
the first indorsement by the accused submitting his explanation of 
events. In the opinion of the Board of Review, the admission of the 
doc~ent under the circumstances did not affect the substantial rights of 
the accused. 

8. The accused is 26 years of age. The records of the Office of 
The Adjutant General show· his service as follows: Enlisted service from 
20 September 1935 to 13. September 1937 and from 14 February 1941; 
appointed second lieutenant, Signal Corps-Reserve from C.i.'.. T.c., 17 April 
1941; active duty JO Autust 1941; appointed temporary second lieutenant, 
Army of the United States, 31 October 1942. 

9. The court was legally constituted. No errors injuriously aff.-ct:; 
ing the substantial ,rights of the accused were committed dur~ the trial~ 
The Board of Review is of the opinion that the record of trial is legally 
sufficient to support the finding of guilty of Specification 1, Additional 
Char~e.I, except as to "Cleo McCroskey" and "Tully R. Unn",.legally in
sufficient to support the finding of guilty of Specification 2, Additional 
Charge I, leeally sufficient to support the approved f:lnd:ings of guilty of 
all other Specifications, and of all Charges, and legaJ.J.y sufficient t.o 
support the sentence and to warrant confirnation of the sentence. Dit
missal is authorized upon conviction of a violation of the 93rd, 94th or 
96th Article of War, and mandatory upon conviction of a violation of the 
95th Article of War. 

-__,.2,·~--,..-'~____,~~-=--·_.;;;._., Judge Advocate.....__ . :0-C 
____.~-..........~--------==--·' Judge Advocate ~, 
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1st Ind. 

31 :•:r ~10'\'[ar Department, J.A.G.O., '"'~'- /~.~,..) - To the Acting Secretary 
of ,far. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the-case of 
First Lieutena"lt Levd.s Angyn, Jr. (0-412703), Signal Corps. 

,2. I concur in the opinion of the Board of Review that the 
reco~d of trial is legally sufficient to support the finding of guilty 
of Specification 1, Additional Charge I, except as to 11Cleo HcCroskeyH 
and 11Tul1y R. Linnn, legally insufficient to support the finding qf 
guilty of Specification 2, Additional Charge I, legally sufficient to 
supp.ort the approved findings of gu;i.lty of aJl other Specifications, 
and of all Charges, and legally sufficient to support the sentence and 
to warrant confirmation of the sentence. I recommend that the sentence 
to dismissal, total forfeitures, and confinement for five years be con
finned and carried into execution. 

3. The United•States Disciplinary Barracks, Fort Leavenworth, 
Kansas, should be designated as the place of confinement. 

4. Inclosed are a draft of a letter for your sig:nature, trans
nd.ttillg the record to the President for his action, and a form of Execu
tive action carrying into effect the recommendation made above. 

·Myron c. Cramer, 
3 Incls. Major General, 

Incl.1-R.ecord of trial. The Judge Advocate General. 
Incl.2-Drft. ltr. for sig. 

Actg. Sec. of War. 
Incl.J-Form of action. 

(Findings disapproved in part in accordance with recommendation 
of The Judge .Advocate General. Sentence confirmed. 
G.C.M.O. 28J, JO Sep 1943) 
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WAR DEPARTMENT 
Army Servioe Foroes 

In the Office ot 1'he Judge Advooate General 
Washington, D.c. (243) 

SPJGK 
CM 235011 

U N I T E D S T A T E S ) ARMY AIR FORCES 
) SOUTHEAST TRAINIHG CBNTER 

v. ) 
) Tri&l by G.C.M., oonvened at 

First Lieutenant JOSEPH ) Selman Field, Monroe, Louisiana, 
GOODMAN (0-497802), Quarter- ) 13 April 1943. Dismissal. 
master Corps. ) 

OPINION of the BOARD OF REVIffi 
LYON, HILL and ANDRDVS, Jwge Advooates. 

1. The Board of Reviff' has examined the record of tri-.1 in the 
oaae of the officer named above and submita this, ita opinion, to The 
Judge Advocate Genere.l. 

2. The aocused waa tried upon t_he following Charge am Speoifioa.
tion.s a 

CHARGE• Violation of the 96th Article of Wa.r • 

.Speoification li In that F1rat Lieutenant Joseph Goodman, 
Quartermaster Corps, Army of the thited States, did, at 
Selman Field, Monroe,. Louisiana, on or about .il.nua:ry 2, 
1943, wrongfully dispose of by deliTering to the ·firm 
of the Lieber Compan;r, a partnership, 70 pounds ot sine, 
value &bout $1.75, 10 pounds of copper, value-about ~.70, 
100 pounds of burlap, value about i2.00, and 25 pounds 
of cotton bag•, Talue about $1.00, property of the 
United States. 

Specification 2a In that First Lieutenant Joseph Goodman, 
Quarterma.ater Corps, Anrr:, of the United States, did, at 
Monroe, Louida.na, on or about January 2, 1943, wrongfully 
accept a gift in the amount of $20.00, lawful money ot 
the United States, :from S.K. Heninger, a pa.rtner in the 
firm ot Lieber Company-. a. partnership. doing buaineas 
in Monroe, Louisiana, with whioh partnerahip it lf'&a 
Fi.rat Lieutenant Joseph Goodman' a duty' aa an agent or 
the govermnent to oarr:y on ru,gotiationa. 
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Be pleaded not guilty to the Cb&rge a.nd Specifioatiou. Be wu i'o'tmd 
guilty of Specitioatiou l lrith the 1r0rd. •approxima.te17• immediatel7 . 
preceding the worda •70 pound.a ot dnc•, ,immediatel7 preceding the words 
•10 pound.a ot copper~, i.JmDediateq preceding the words •100 pound• ot 
burlap•, and immediately preceding the word.a •25 pounda_ot cotton baga 8 J 
guilty_ot Specification 2, and guil"t7 ot the Charge. Be wu aentenoed, 
to be diamiHed the aervioe. The :revining authoriv approved the aen
te:uoe and forwarded. the record i'or action under .Article of 1lf.r '8. 

z. Accused 18 a tirat lieutenant, Qu,.rlel".IIIUter Corpa (R.100)~ lit 
arrived at Selman Field, Monroe, Louiaiw, about 19 November 1942. Atter 
about t'ive ciqa, ha we.a ma.de aalvage a.nd propert," officer. A.a aalnge 
officer he •auperviaed. the ha.ndling ot s&l.nge materiw• (R. 9,47,49). 
The 1alvage_conaiated 1n part of burlap and ootton bags, .raga, copper, 
bra.as, &l.uminum and old nuhlight batteries whhh had cover• made ol 
&inc. It waa collected •tro:m. variou.s places, at all tha organisation.a 
on the field• and turned..in to the aalvage department at its Warehouse 
No. $ where it waa aorted and stored. in aeparate bina 1n the warehouse 
(R.15,18). S&l.vage aalea were held. according to tha •accumulation•, bi• 

weelcly, monthly, or bi-monthly. li:,at ot the aaln.ged_propel't7 wu,aold 
to looal junk dealers (R.10). Before accused took charge, the purohuiDg 
department handled all oontraota tor aale ot aal:n.ge. Upon hia arrival 
the aalTage department took onr all 11.l.ea ot aalnge except those ot 
egg oratea, garbage, grease, and. tin oan.1 (R.49,56,67)~ 

Sal.ea made by the aal. va.ge department were conducted by Hnding 
the junk dealer a form on which. to make hia bid. Thia form contained. the 
terms ot sale. It wu executed and returned by the junk dealer in tripli
cate, with a 20 per 'oent deposit. in an envelope marked •aalnge sale• 
8.1ld designs.ting the time tor the opening (R.60). Therea.tter the suooeaa
ful bidder wu notified and reciuired to pay the balance due before a:rq 
material wu removed (R.61). The salvage department wu not required to 
make deliverie•. &wever, it a purohuer wu unable to move •the stutt• 
and the warehouse waa •crowded tor apace• the aal.vage dep&rtment would _ 
delh•r (R.9). there were •iota ot things specified in the oontract w 
lots that were not•, lots ot thinga that the salvage otfioer and the junlc 
dealer got •together on• (R.68). 

During the la.at three montha ot 1942_ wsed tluhligln; batteries, 
issued originally- b;r the 1ub-depot auppl7 to the aquadrona and aub-d.epot 
engineers on the post, were tumed back to the sub-depot supply tor the 
salvage ot their aino oontent. they belonged to the •gonrmnent• and 
the sine had a aalnge value (R.14:). fheae used batt•riea were oolleoted 
1n a box outside the aub-depot supply ottioe .and ...re pioked up at dit• 
f'erent times by Corporal 'thomu J. Catalano, 907th Quartermuter Deta.oh-
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ment, who wa.a aalvage !'orema.n under a.ocused at Selman Field. 1h pioked 
up all kinda ot salnge, inolud.ing bra.as, copper and the nashlif;ht be.t
teries, in a quartermaster truck and turned it in to the quartermaater 
warehouse (R.12-17,28). 

Prive.te First Class Fronabarger Hutto, 907th Quartermaster 
Detachment, worked in the salvage warehouse at Selma.u Field, handling 
salvage materials. Be testified that burlap and cotton bags, salvage 
clothing, copper, aluminum, and old nashlight batteries were brought in 
to the warehouse, usually, by Corpore.l Catalino who drove the aa.lva.ge 
truck. On being deliwred to the warehouse, salvage clothing was torn 
into raga, the flashlight batteries were salvaged for zinc, and the bags 
were separated. The salvaged material waa kept separately according to 
kind in the warehouse. The witness reoe.lled that during the latter part 
of December or the first pa.rt of January Corporal Catalano brought in a. 

' "shi.{'ment• of flashlight batteries. These were reduced to salva.ged sine, 
whicm, Hutto estimated, 1Jeighed a.bout 70 or 80 potmds, hia estimate being 
based on }µs attempt to lit't the box in which it we.a contained into tho · 
bin (R.17-21). Hutto, more specific, fixed the date of this deli"Tery as 
juat before or af'ter Christmas (R.19). · 

Prhate First Clue William' A~ Jennings, 907th Quartermaster 
Detachment, also worked in salvage warehouse No. 3. He had been working 
there sinoe 3 October 19'2. Be testified that during this period 
Corporal Catala.no brought in ae.lva.ge material, zinc. copper, and metals, 
•a little bit at a time - moat every week•. This was aepara.ted and put 
in the proper boxoa (R.21,22). 

Corpora.la Mt.tth81r .Be..ker and Albert P. Reid, both of the 907th 
Quartermaster Deta.ohment, worked at the salvage we.rehouse. During a 
period prior to 2 January 1943, or •before or after Christmastt, Be.leer 
had seen Corporal Cata.la.no bring in.copper. brass, and .flashlight bat
teries (R.27,28,30). During December and January Corporal Reid knew 
that &ino was being delivered to the we.rehouse by Corporal Catalano in 
the form ot flashlight batteries. Af'ter the zinc was aalva.ged from the 
batteriea it wa.a put in a box and stored in a bin. By- the "latter partn 
of December there we.a about 75 pounds of &ino in the box (R.31.32 ) • 

. 
On a Sa~ afternoon. about 2 o'olook, accused got into a 

truck which 1f1L8 being driven tor the quartermaster warehouse.at Selman 
Field by Private Melvin Taborn, 963rd Quarterma.ater Platoon. Taborn 
was a.aleep·at the time and the truck evidently was not in immediate use. 
Acouaed aacerta.ined that Taborn had a.n •ott-post ticket". On the in
structions of a.oouaed Taborn drove 'this~truck, which bore the number 
367036 (R.26,38). to Warehouse No. 3 (R.36-37). Accused accompanied the 
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truck. On arriving at the warehouse, accused asked Corporal Baker and 
Private First Class Jennings to load some "stuff", copper, zinc, and 
rags (R.22,23,28), on the truok. Corporal Baker was in charge, assisted 
by Private First Class Jennings. Corporal Reid was absent that after
noon on a pass (R.24,33). 'Accused ~sked specifically for the zino. 
Baker got out, and ~ennings loaded on to the truck, first some rags, 
then the zinc, and then a small box of copper. Acou.sed mentioned the 
"stuff by name" to Baker and told him to "Get them out of the bin" (R. 
29). Jennings described the material taken by acc~ed as zinc, two 
boxes of. copper, a.nd some torn-up rags. He estimated that there was 
between eight and ten pounds of copper and forty-five or fifty pounds 
of zinc (R.23). He stated that the zinc was that which had been brought 
in by Corporal Catalano (R.24). No tally-out slip was made for this sal
vage (R.21-31). From the warehouse, accused and Private Ta.born drove to 

-Monroe, a distance of between five and aix miles (R.40,Ex.C), from the 
main gate a.bout four or five miles {R.65). At Monroe they went to 
Lieber's junk yard. Accused had Taborn pull over to the platform and 
unload what Taborn described as some rags and a few boxes. In one box 
Taborn noticed battery coverings, the zinc (R.19,21,28). He "paid 
attention to it" because it was too heavy for him to lift off the truck 
when he "unloaded it". After the truck was unloaded, a.ocused told Taborn 
to move the truck and wait for him. Accused talked to a "fellow" up on 
the platfonn, af'ter which they drove baok: to Selman Field (R.37). Taborn 
asked accused "to sign the ticket", evidently for the trip of the truck. 
Accused did not ~ign it (R.43) • 

.-
The following Monday, "approximately" 21 December (19 December 

was a Saturday), when Corporal Reid returned from his pass, he noticed 
that the zinc which had been in the bin had disappeared; "it was gone" 
(R.32-34,90). Also missing were some copper and some bags, in the ware
house when he le~ on his pass and missing when he returned (R.33,35,90). 
Corporal Reid called the attention of Private First Class Hutto to the 
fact t..'lat the box of zinc was gone. The latter ''went up and looked and 
found that it was gone", "the box and the zinc were all gone" (R.20.21). 
Corporal Reid asked accused what had become of the missing items and was 
told that he, accused, had carried them to town (R.35). Corporal Reid 
reported the missing items to Second Lieutenant James B. Erben, Quarter-· 
master Corps, Selman Field. Assistant Salvage Officer.· This report was 
evidently made to Lieutenant Erben on the day Corporal Reid returned from 
his pass, or shortly thereafter (R.48,90). Lieutenant Erben asked accused 
about the missing burlap bags and accused told him that he had had them 
burned Saturday moniing (R.47,48). Lieutenant Erben then reported the . 
matter to .Major Dewitt H. Clark, Post Quartermaster. Selman Field (R.4,5. 
48 ). 
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Lieber'• Jw:Jc Y&rd .,.,".""" c,::i;;1J·c0)t;,3d ·i:,J :C1n ll.eber COIPp~. a 
partnership located in 1fo:crof.l. s. K. Ibn.irs;,,r, a. pe.rtner. wu general 
manager (R.58.66). Thia firm bought :.1cr$1,p s&l.vs,.g~ trom Selman 1'1eld. 
Aoomed ca.me to ita plaoe ot bud:i:u1u aev·eral t:i.Lwu (R.68 ). en one 
ooouion. a.ocuaed went there on a truzk ~th a nsgro soldier driwr• 
and delivered aome old burle..p rags and ligh-l; colorad n.r;a (R.69.63.64). 
lh-. Heninger we.a present and 111 tha.t wu t1w ei"ten"1. ot what 111 Ii. •aaw•. 
Thia occurred a little betore_or,a. little e..fter Cbristmas_(R.69)•.llr. 
Heninger did not know whathar aey natal -w;H delivered a.t the • ame. time. 
Iii didn't think there wu. Rt k.Iw·'1' of no zinc purohued trom Seb:a.n 
Field and was positive no oopFer had been bought from th$ field. He bad 
purchued burla.p and rags. oontrruo-t1Jd.. tor "through the regular channele• 
from the Quartermaster's office (R.50.60.,6$). Mr. Ibningar thought that 
the rags which accused deliTered ha..d been tho~$ bought 0!'1 an 1111nvita.tion 
to bid111 and had been oontra.oted for (R.ss.ss). I1& had &!re~ paid tor 
them (~.67.96.97). Xha.t dee.l covered burlap raga. cotton raga. iron 
and tin ca.m (R.67). Cm. ·15 ~cember, Lisb$r ez,.d Cmnpail¥ bought frOlll 
Selman Field 263 pound.a of mixed cotton re.gs. al.so oement bap, wool 
rags.and aora.p iron (R.72). Mt-. &~~r could not tell whether Lieber 
and Compta.ey' ha.d ever "picked up• the 263 pom:i.ds ot re.gs (R.96). Ori 
oooasion. Lieber and Compa.n;y had been an w:wuccesai'ul bidder. 111Plenty• 
ot ita bids had been \DlSuooeut'ul (R.61). On one ocoaaion ll*. Bininger 
gave accuud $20 in ouh. lit could not wll the date. H:rnver, he 
explained, he had lllll.de oftr $150 profit one. $50 purchue at-Selman Field. 
Acouaed. had aaaiated 1n loading the Wlterie.l. 1111:b wu ney ooopera.tiu 
in ency aha.pe, JIIIU:mer and form. a.n-1. out of goodneu ot heart, not that 
he a.eked tor it• tha.t he had ~g to sell :u or anything but purel7 
u a :1111.tter of a gift. ot ooopera.tien~ f:dcndahip and good will111, u he 
described it. llr. Heninger ce.lled accuaed into his offioe and. made hiJa · 
a present ot $20 (R.58.59,62). Aocuaed'a wife ret\U"U9d the $20 {R.62). 
It wa.a Mr. lilninger who teatitierl that while tM contra.ct covered •iota 
ot things• that there ware 111lota ot things• the al:n.ge officer and the 
junk dee.ler got together on. n, cited u instances of thia that the 
government aided him by hauling for him, while ha a.asiated the gonr:n
:nent by aupplyi.Jlg "G.I. oens" tor greue. whioh cans the gove1"mlli8J1t 
should have supplied. (R.68 ) •. lrtr. &ningar testified that Oil 2 January 
1943 the price of zinc wu about 2} cents a potmd, li_ght copper 7 oents. 
aDd hea~ oopper 9 oenta a pound, and tr.at ha paid 1/2 cent a pound tor 
the raga (R.S9 ). 

Major Clark. the 1>4st qr;.;11.rl~rmaitcr. teatifying u a witne•• 
for the court, aaid th!Lt on cne er ~--o oocuio:ns aoow,ed had uked and 
received permiuion from him to h.1ul aro;y ogg crates for junk dealera 
who wen pnue4 for tranaportll.tioa ('R.92). Za added that he would 
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oonaider it irregular to make such deli"VWries aa a personal favor to the 
contractor,. without hia pex:mi,aaion,. but would not aa.y that the act it
selt would imply any guilt of 8.1\Y nature (R.93). Major Clark also tes
tified that he had been unable to locate any tally-outs to oo~r the 
items in question. He stated that it would have been "wrong" to have 
turned the 263 pounds of raga bought and pa.id for by Lieber and COJIP&ll1' 
over to them on their receipted bill unless a tally-out waa me.de ah~ 
that it went out. (Witness was evidently 'referring ti> what in his opinion 
was a matter of right and wrong bookkeeping methoda.) According to the 
witneaa the normal procedure called for a tally-out being made on every
thing that left the warehoU8e. However,. there were no directioM or 
written orders issued by Major Clark or ~one else to that effect (R. 
95,.96). 

Evidence presented by the pro10oution as to the date on whioh 
accused took the zinc and other aa.lvage .materia.l was inexa.ot. Corporal 
Reid,. Corporal Baker, and Private Fir.st Claaa Jennings definitely pla.ced 
the date on the Sa.turday a.f'ternoon on which Corporal ~id had been absent 
on pass (R.23,.31,.33). Corporal Reid testified that he was absent on 
thia paas in the •1atter• pa.rt of December (R.32,.33)1 that he 11oouldn1 t 
swear to the date~. that-it was •a.ppro:xime.tely• on 19 December. (R.34,.90h 
that he thought it wu before Chriatm.aa (R.90). Baker did not lcnow •the 
exa.ot da.te" (R.28); it wu some time in December (R.30). Jenninga be
lieved it Ya.a in the latter part ot Deoember (R.22)J be ._ould think• 
it wa.s after Chriatmu (R.25). :Major Clark knEIW' nothing.of the me.tt•r 
until after the event, when it wu reported to him on a Saturday (R.6). 
At the time the •1noident• wu reported to him, he me.de a record ot •the 
date ot the incident" •on.the lower left hand oorner• of a tally-out. 
sheet (R.6). The date_ao,. aJld aa,. recorded is •1/2/411 (Ex. B). On 
direct examination the Major wu ukeda 11Ml.jor.Clark,. DAY I t.gai.n uk 
you at wha.t date did Lieutenant Erben report this loss to you?" !o this 
question the witneaa usnreda •an January 2, 1943• (R.6). On re-direct 
examinat1011,. Major Clark testified. that he had the melllOrandum in hi.a 
poaaeaaion aince 2 JanUB.Z7 1943 (R.11). Lieutenant Er.benteatified that 
it wa.a on a Mondq morniJJg,. on 4 .knua.ry 1943. that Corporal Reid reported 
the faot of the zino and burle.p missing from Warehouse lio. 3 to him,. that 
it we.a tha.t date that he had reported the matter to Ma.jor Clark and that 
it wu on that date that :Major Clark "had written the date tha.t it 
happened,. January 2,. 1943• (R.48). Private Taborn,. teatif'ying a.a to the 
date on which be met e.ooueed am with him hauled tu salva.ge material to 
Lieber'• junk ya.rd, aaida 9 .All. I knmr, it was in Janu.a.ry• (R.37h "must 
have been the second" ~ ·or the month (R.38). On 2 January 1943•• 
Taborn made a trip to Monroe (Ex. C). 
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4. For the defense. the following pertinent faots were a.dduoeda 
On oroaa-exero1nstion M&jor Clark testified that he wrote the date 
"January 2. 1943" on the memorandum (Ex. B) on "the d&te he reoeived 
it. January 2". _He was immedia.tely asked wey on prior inquiry he had 
testified that he reoe1ved the information on 21 Deoember. The J.ajor 
denied that he had ever "ma.de auoh statement". Defense then offered 
and there was reoeived in evidence & signed statement of M!..jor Clark.· 
verified by him on 28 January 1943. In this statement Major Clark 
stated that it was on or about 21 December 1942 that he received in
formation that "a government truok had been used to haul sOJDe zinc 
and salvage to a junk dealer in :M>nroe• (R.8. Ex. A). On cross-examina
tion Lieutenant Erben admitted making. _signing. and verifyin& a written 
statement dated 28 January 19~ (Ex. E). in whioh he stated that it was 
on or about 21 Deoem.ber 1942 when he discovered that the zinc. oopper, 
and rags were missing from Warehouse No. 3 (R.51). The witness wu 
asked why he •now" said it waa another dai.e (4 January 1943. R.48). 
Lieutenant Erben explained that af'ter executing Exhibit E he had notioed 
that tbs date we.a 2 January 1943; that as a result he had subsequently 
changed his statement a.s to the date. He also admitted that at the t.;..me 
he changed his statement he he.d already seen the trip ticket of Private 
Taborn which was dated 2 January 1943 (R.51.52J E.x. C). Lieutenant 
Erben also testified that "there was a. little friotion'between accused 
and •Lieutenant Benfield" (R.50). It was to Lieutenant Benfield. on 
direotion of Lieutenant Erben. that Jennings reported the facts to 
which ha later testified (R.25). It was Second IJ.eutenant James B. 
Benfield who "took the verifications" of the signatures to Exhibits 
A. D, and E, respectively. Lieutenant Erben was assistant salvage 
of.ficer under aocuaed during December and Januar,y (R.47). Ha was aal
Tage officer before acouaed reported for duty. Be "stepped down and 
beoame an assistant" under accused (R.54). Lieutenant Erben testified 
that aocuaed changed the tall7-in system when he beoame salvage officer. 
"He had the tally-in made out at the warehouse" by Corporal Reid or one 
ot'the other men. It would go to Miss Sanders- (who testified for aooused) 
or to accused, who brought them from the warehouse to the o.ffice. At 
the of'fioe. Miss Sanders was in charge of the tally-in sheets. •1n oharg• 
of the records kept at the off'ice• (R.50) • 

.Miss Kathryn Sanders testified for accused. She kept the atook 
records of the aalva.ge department. She stated that when salvage came in
to the warehouse a tally-in sheet was made out by Corporal Reid who gs.n 
it either to accused or to her. It eventually reached her and from it 
she ma.de a permanent record. Miss Sanders testified that her reoorda 
did not show the receipt of any 1ino until 7 Ja.nuary 1943. She &lao tes
tified that IJ.eber and Comp~ was the suooesaful bidder on 263 pounds 
of cotton raga on 15 Deoember 1942 (R.69-73). 
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William W~ ?hompaon. a oivilian employee. testified that his 
deak adjoined tha.t ot a.oouaed. Be teatit1ed tha.t when aoouaed left 
the office he would alwqs tell him where· he was going and that to his 
•mowledge• he did not lea.T& the field on 2 Ja.nue.ey 1943 (R. 73-75 ). 

-
Accused testified in his OWD. behalf'. He aa.id that he ha.d been 

in the military- aervio• 21 :,ea.ra. Be beoame a oommissioned officer 29 
September 1942 (R.76). He ha.d been on salvage duty tor seven year, 
before thi• ooourrenoe (R.88)•. Aoouaed a.rr1ved at Selman Field 19 
November i942 and soon thereafter was aaligned by lsjor Cluk to duty 
u property of'ficer and salvage ottioer. He .fo~ that the records of' 
his department were not being kept aooording to regulations. He spent 
a month ta.king a new inventory. initiating a report ot •UM"eY• whioh 
-.a.a approved. to clear the •property shortage•., and putting in a system 
which oonr•rmed to regulations. He inourred the enmity of two other 
oftioera. Lieutenant• Ben.field and Hestand., the le.tter of whom had been 
•giving orders• instead of taking orders in the property oftioe before 
accused wu put in charge (R.77). .Aoouaed testified that he had no 
knowledge ot e.ey- 1ino having been received in the salvage depot prior 
to 1 January 19431 that prior to tha.t date he 88.W' no tally sheets 
shoring &inoJ and tb&t he ._.ouldn'i. have ~ knowledge of any aino or 
a1X¥ material unless it C&JIIQ in OA a tally•. He would inspect material 
when he put it up tor sale (R. 78 ). Aocuaod speoifioally denied the 
allegations of Speoitica.tion 1 ot the Charge.. lJe denied that on 2 
Januaey he delbered anything to Lieber and Comp~ or that he le.f't the 
field on that date (R.78.82.87). Be aa.id tha.t a.tter 15 Deoember and 
betore Chriatmaa he had delivered about 263 po\Uld.a of rags puroha.aed by 
Lieber and Company on 16 Deoember 1942. but that he ha.d delhered no 
burlap and had never deliwred to Lieber and ~ e:rq zino or copper 
(R.78.,79.,83). Ha admitted that .Mr. Heninger gave hlJa t20. Be believed 
it wu on 21 January., the ~ a.fter there had been & sale at whioh 
Beninger wu an unauooeastul bidder. He 'WU returning Beninger'a depoe-
1\ • .ld.a lla:J" home. Beninger said lul wanted to give him a little preaent• 
.Aooused did not look at the money until later. li, stated he would not 
ban done &DY' more for :Eeninger than he would for the reat. Never before 
had he ta.ken a git1; from a junk dealer. The $20 was subsequently- re
turned. to lisninger (R.79.87). Sometille1 he drove to Lieber and CompaIJ:¥ 
in hia own personal oar (R.82). On croaa-~xam1nation. aooused testiti•d 
he never ,aw aIJ:¥ zinc ·brought into the -n.rehouae, that he rarel:r nnt 
through the -..a.rehouse., that ll'hen he did inapect the warehouse he puaed 
the bin ·where the &inc woUld ban been kept, that there wu no sine 
whatsoever in the bin.a prior to T January (R.n.to.83 ). Acoused said 
that he did not tell Lieutenant Erben he had burned &Jl1' burlap. but told 
hi.a that u bad ginn inatructiona to burn bag• that were ..... and muav 
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and that did not dry out 10 u to be ueable u either whole bags or u 
mixed ootton n.gs (R.80). He went to JJ,eber aDd ~ aboldl a ha.Lt 
do&en times. Ha went there three time• to nigh aorap rubber. once to . 
delinr the rags purohued 15 Deoember and onoe to report an Ullll\\Ooe... 

~ bid. !he $20 wu returned around 11 March e.tter he had learned of 
Ar1ll/l Regulations 600-10. He went to Lieber am Comp~ "mostly• in h11 
own private transportation (R.82). He denied that he ever nnt,to 
Lieber and COlllp&IJ1' with PriTate MalTin Te.boni or that he h&d enr Hen 
the man before (R.62 ). 

6. Corporal Reid ,ru recalled by the proseoution in rebuttal. He 
ata:t1ed that there wu &ino in the warehouse prior to 1 Januaey and that 
he thought November wa.a the tirat time he reoeived an:, 11no. The witu11 
also teatif'ied th&t aenral tiJaes he eur t.ooused •go by• the bi.A .._here 
the &ino wu • • that the 1ino wu where aoouaed. oould He it• that .during 
llonmber and~Deoember aooued talked agou1; the dac •,._" and •said be 
wu going to get rid ot it on sale c1q• (R.89). 

6. As to Speoif'ioation 1 ot the Charge. the proof 1' o0ll'Vi.n¢ix,,g 
that some time 1n. the lattu pa.rt ot DeoombeT 1942•. o:::i or about li 
December 1942, a:ad prior thereto, there wu on hand in We.rehouse Jio. 3 
at Selman Field aome dno and some copper. ot 10:me n.lue • the property 
ot the thited Ste.tea. aalnged by the J.r,q. The cNdible nid.ence wu 
1uf'ticient to e1tabliah beyond rea.aona.ble doubt that on or about 19 
I>eoember 1942. acouaed peraon&l.ly took th11 property out ot tba ware
ho1a,1e,- oft the field. and deliTered it to Lieber and Compa:a:,. a partner• 
ahip. which had not purchued the propert;y'J that Lieber and Compa.q had 
no right to the aino and oopper. and that auoh diapoeition by aooued 
wu unauthori&ed and wu wrongful. 

It 1• unn.eoeuar,y to deoide the quantity' ot thia salvaged 
property or ita exaot T&lue dno• Speoitioation 1. whioh alleges wrong
f'ul diapoaition ot thia and other property b7 aoouaed. apeoif'iea $5.46 
u the total n.lue ot all the property. 7he 1ino and oopper had aom 
n.lue. . 

Aa 'bo the burlap a.nd ootton bags alleged in SpeoitioatiOll 1 
to have been wrongf'ully diapoaed. of' by' aoouaed to Lieber and Comp~ at 
the ,a.me tillle. the reoord does not auatain thi• Speoitioation in regard 
to thi• property. 'the proof' 1• tha.t aooued del1nred ootton raga which 
Lieber and Co~ had bought and paid tor. 

!'be preHnoe of the 1ino and oopper in the warehouse prior to 
its taking by' aoowsed wu proved b7 the teatimoq ot Corporal Reid who 
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was in oh.&rge in the warehouse aupervising the reoeipt, the storage, 
and out-ahipments of salvage, by that of Corporal Catala.no who picked 
up zinc, copper, and other salvage on the field and delinred it to 
this warehouse, and by the testimoey of Thomas P. lbdgina, a. civilian, 
who corroborated Corporal. Catala.no as to the ta.ct that zinc 1t'U be~ 
salvaged at t.~e field and collected by Corporal Cata.la.no in November 
and December 1942, a.nd by PriTate First Class lbtto who remembered 
specifically a delivery o:f zinc just before or a.f'ter Christmas. The 
presence o;f the &inc and copper in the warehou.se at the time on the 
afternoon Corpor&.l. Reid left on his pe..sa ia proved by the testi~ ot 
Corporal Baker and Private ·First Cla.aa Jennings who were present at the 
time and who at accused's instructions loaded it out of the warehouse 
onto hia truck. Thia fact is also proved by Private Melvin Ta.born who 
drove the truck for accused and who sa and handled the battery cover
ings, the zinc. Private Taborn unloaded the property off the truck 
onto the platform. of Ueber e.nd Company on inatruotions or and in tha 
presence or a.couaed. Accused and Taborn then drove away leaving the 
property there. Corporal Reid, also, knew the zinc and copper were in 
the warehouse the Saturday afternoon he left on a pass. It was that 
Saturday afternoon, a.bout 19 December 1942, according to the teatimo~ 
of Balcer and Jennings that accused took this metal. Three of these 
witnesses testified that accused took the &ino ~. ~le two of the three 
knew that accused als.o took the copper. 

Accused deµied that he took the zinc and the copper, that he 
delivered it to an;yone, and denied also that ther~ wa..s ~ zinc or copper 
in the warehouse prior to 7 January 1943,. a date subsequent to that apeoi
tied as the date of accused's wrongf'ul act. The reoords of the salvage 
office fail to show receipt of sine in the warehouse prior to 7 Januar;y 
1943. This latter ciroumstanoe 1• not conclusive since the tally-in 
slips, which if made out would have shown the arrival ot this metal a.t 
the warehouse, were under the p}vsica.l control of a.ocuaed, a.nd sinoe the 
testimony of six witneaaea who a.11 aa:1r the dno in the ~house is direot 
evidence and of the highest probative value. 

Aoouaed a.nd one of the prosecution witneases testified to emrdty 
against accused on the pa.rt of certain officer• in the Quarter:ma.ater Dopa.rt
ment, who were active in the prosecution. The implication wu that thia 
emrdty extended to the two officers who testified a.gain.st him. Bllt proof 
ot the allegation of Specification l of the Charge in no wise rested on 
the testimo:o;y of these officer•. Thia Speolf'ica.tion wu proved by the 
testimolli( of six enlisted men who, aa tar u the reoord shows. had. no 
reaaon to perjure themselves. 
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The Board. of Revi.911' ia not disturbed b;y the f'aot that the two 
of'f'ioer1 attempt.cl to fix 2 January 1943 u the date of' the "wrongful 
cli1podt1on• of. the property by a.ocused, that a trip tiolcet of Private 
faborn show~ that he me.de a trip with his truck to Monroe, where Lieber 
and Comp&.tl1' wa.a located, on 2 January 1943, and that on the other hand 
the testimo~ ot the enlisted men at the warehouse actually estaglishea 
the date ot the •taking• aa around Christmas, probably 19 December 1942. 
The tire> officers.did not pretend to know e.rry f'aots first hand. · 

?Jor is the Board of Reviell' disturbed by the taot that the 
Specifioation laya the charge as •on or about• 2 January 1943. A Ta.riance 
between tbs date of an offenae u.charged and.u proved i• imma.teria.l if 
aooused ha.a sufficient notice of the offense with which he 1a che.rged1 
if the offense is suf.fioiently identified for the purpose of defense 
(C.M. 120017 {1918 )). Here the date wu of slight importance to identify 
the offense. Accused was charged with wrongfully disposing of dnc and 
copper, ·property ot the lhited States, to Lieber and Compe.rry. Aoouaed 
testified that he never delivered zino or copper to Lieber and Compe.rry. 
Be clearly wu not relying on a specific date. Ve.riation:. in the ni:~-t~-:
of tim· are treated liberally. The reason is that "it would be futile 
to require the pleaders to allege a speoi.fio, definite time in those 
oaaea where tiae u immaterial a.a an element of the offense, and the 
evidence showing that the offense wu committed at a. different time than 
that alleged will auatain a conviction• (Dig. Op. JAG, 1912-40, Seo. 428 
{10), C.Y. 120989 (1919)). · 

Specification 2 ot the Charge alleges tha.t accused wrongfully 
accepted a gift or $20 from a partner or Lieber eJld Compe.rry, a pe.rtrlar
•hip or Monroe, Louisiana, with which partnership it was accused's duty 
as an a.gent; ot the government to carry on negotiations. The date of the 
offense u alleged ia 2 January 1943. Hare, too, ti.re is a variance 

·between the date alleged and that proven. Thia variance ia, u pointed 
out, imma.teria.l. Aoouaed admitted receiving the money. He aaid that 
never before ha.cl he accepted a gift from a junk dealer. Heninger in
dicated that he gave the money to accused around Christmas 1942, while 
a.ocwied thought he had received it a.round the middle ot January 1943• 

. Aocuaed wu not milled by the date a.lleged in the Specification. fhe 
real queation 1a whether the acceptance of the money by accused, even 
1.f' judged in its most favorable light u an UilBolioited gif't; predicated 
upon no put or f'uture consideration or favor, 1a an offense in viola
tion of Article of' War 96. It is the essence of naivete to believe that 
auoh a gift can be accepted without kindling forbidden hopes in the heart 
of the giver or atulti.tying the reoipient•a aense of aingleminded obliga
tion to the Govermnent. The public regard& the acceptance of gratuities 
by publio aern.nta w1th grave suapicion. The acceptance of' this money by 

http:attempt.cl


{254) 

accused wa.a a suspicious circumstance. It tended to belittle a.ccuaed, 
and to bring discredit and disrepute not only to him but to the service 
irhioh he ,represented. J.ney officers transa.cting public business are, 
like Cease.r's wife, required to be beyond suspicion. It 1• unnecesaary 
to determine that a.coused wu carrying on negotiations with Lieber and 
CompallY within the meaning ot paragraph 2 !_(2)(a.) 1, Army RegulatiollB 
600-10, which condemna •acoeptance by an officer of a substantial loan 
or gift or aey emolument from a. person or firm with whom it is the 
·officer's duty as an a.gent of the Government to oa.rry on negotiations". 
It ia unnecessary to deoide whether Lieber and Comp~, i'rom. whom a.ooused 
a.coeptecl the gift, had ma.de its purchase of salvage material through the 
agency ot accused on a negotiated or non-negotiated basis a.a defined by 
Section V, 21, b (1), Army Regulations 30-2145, wherein 1a prescribed the 
procedure tor disposition by the Quartermaster Corps or unserviceable 
property'. Accused was in a position, according to S.K. Heninger, managing 
partner of Lieber and Compaey, to get together with the junk dealer on 
0 lots of things• not •specified in the contra.ct•. 4, glaring example wa.a 
the gn..tuitous delincy by accused to Lieber and Compaey or the rags 
bought by the latter, which the purchaser contracted to haul away himself'. 
Therefore, regardless of the general ethica aa stated above, the acceptance 
by aooused. of tbia gratuity or gift would at the Tery leaat give rise to 
reasonable suspicion that such acceptance would have the effect of inter
fering with or hampering in a de~ree the f\lll and proper discharge by him 
of his duties. Paragraph 2 • (2J. Ann¥ Regulations 600-10, readsa 

. - . 
•There are limitations upon the activities of officers and 

othsr,persollllel subject to military law. The general principle 
underl)'ing suo~ limitations ia that every member of the Military 
Establishment, when subjeot to military law• is bound to refrain 
trom all business and professional activities and interests not 
clireotl7 connected with his military duties which would tend to 
interfere with or hamper in any degree his tull and proper clia
charge of such dutiea or would ncrma.117 gin riae to a reason
able auapioion that such participation would have that effect. 
J.rq auatanti&l departure trom this underlying principle would 
oonatitute conduct punishable under the Articlea.ot War.• 

1. War Department records shaw accused ia 46 years old. He 1• 
married end ha.a one son, 12 yea.rs ot age. He completed the eighth grade 
in elementary school. The Charge Sheet ahon a . 

"Erll.bted Qwu-termaater Corps. January 12, 1939, discharged 
to accept oommiuion in Anq of the thited Stat.a, September 29• 
1942, commissioned. Fi.rat Lieutenant, Quartermaster Corps, .Arm:! 
of the thited Sta.tea, September 301 1942. Previous ~errloe a 

- 12 • 

http:Articlea.ot


(255) 

Enlisted Co. c. 56th Inf. SepteJllber.18. 1917 to July 6. 1919. 
ETSJ,re-enli•ted Co. Y. 5th Int •• September 3• 1919 to September 
2. 1920. ETS; re-enli1ted Battery c. 8th FA. Septembers. 1920 
to Nov.28.1922, Conv. ot GovtJ re-enlisted Co. A. lat Ga.a 
Battery, CYIS. Aug. 15. 192i to Jan. 20, 1926, Conv. ot Govt. J 
re-enlisted Panama Chem. Warts.re cws. Jan.21.1926 to Oot. 28. 
1926, Purchue. Re-enlisted Det QM Corp. Ft. McDowell. April 28. 
1926 to Sept. 24, 1929. ETSJ re-enlisted 3rd Bkry Co. Sch. Cooks 
& Bkrs. QMC. Jan.12.1933 to Jan. 11, 1936. ETSJ re-enlisted 
Sch Cooka & Bkr• Que Jan.12.1936 to Jan. 11. 1939• ETSJ re
enlisted QLC Det Jan. 12. 1939 to Sept. 29. 1942. Discharged 
to accept ooimni••ion ,in~ ot the tinted Statea.• 

8. The oourt 1t'U legally constituted and h&d jurisdiction over the 
person and the subject matter. No error• injuriously a.f'.feoting tbs aub• 
atantial rights ot accused were oommitted during the trial. In the opinion 
ot the Boa.rd of ReTie,r, tor the reuona stated, the r eoord ot trial !s 
legally au.ffioient to aupport only ao 11110h of the ti.ruling ot guilty of 
Specification 1 of the Charge as involves a .find~ of g\dlty of wrong
fully disposing of a quantity of zinc and copper o.f some nlue, legally 
sufficient to support the fi.Ildinga of guilty of Specification 2 of the 
Charge and of the Charge. and legally sufficient to support the sentence 
and to warrant confirmation thereof. Dismissal is authorized upon con
viction of violation of Article of War 96. 

·~: 
(On leave) • Judge Advocate. 

Judge Advocate. 

Judge Advocate. 

,,, 
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· 1st Ind•. 

War Department. J.A.G.O. • 4- AUG 13-+3 - To the Secretary of War. 

1. Herewith tre.nsmitted for the action of the President a.re the 
record of trial and the opinion of the Board of Review in the case of 
First Lieutenant Joseph Goodman (0-497802), Quartermaster Corps. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support only so much of the finding 
of guilty of Specification 1 of the Charge as involves a finding of 
guilty of wrongfully dispos"ing of a quantity of zinc and copper of some 
value, legally sufficient to support the findings of guilty of Specifica
tion 2 of the Charge and of the Charge. and legally sufficient to support 
the sentence and to warrant confirmation thereof. I recommend that the 
sentence be confirmed but that the execution thereof be suspended during 
the pleasure of the President. 

3. Consideration has been given to a brief filed on behalf of ac
cused by Sidney L. Herold. Esq., oounsel for accused, to the attached 
statement of Major D. H. Clark. Quartermaster Corps. and the attached 
petition of the Jewish Welfare Board. 

4. Inclosed a.re a draft of a letter· for the signature of the Under 
Secretary of War. transmitting the record to the President for his action 
and a fonn of Executive action designed to carry into effect the recom
mendation hereina.bove made. should such action meet with approval. 

Myron c. Cramer, 
Major General• 

6 Inola. The Judge Advocate General.· 
Inol.1-Reoord of trial. 
Inol.2-Draft of let. for 

sig. tmder Seo. of War. 
Incl.3-Fonn of action. 
Inol.4-Brief on behalf of 

aoouaed. 
Incl.5-Statement of Major 

D.H. Clark. QMC. 
Incl.6-Petition of Jewish Welfare Board. 

(Findings disapproved in part in accordance with recommendation o! 
The Judge Advocate General. Sentence confirmed but execution 
suspended. G.C.Y.O. 249~ 20 Sep 1943) 
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U N I T E D S T A T -B S ) FOURTH SERVICE; COMMAND 
) ARMY SERVICE FORCES 

v. ) 

Major WALTER H. SAPP 
(0-287493)., 100th Coast 

) 
) 
) 

Trial by G.C.M., convened at 
Camp Stewart, Georgia, 20 April 
1943. Dismissal. 

Artillery (Antiaircraft). ) 

---·---------
OPDITON o:t the BOARD OF REVIEW 

ROtmm., HEPBURN and FREDERICK., Judge Advocates 

l. l'he record of trial in the case of the officer named above has 
been exam1ned by the Board ot Review and the Board submits this., its 
opinion, to The Judge.Advocate General. 

2. The accused was tried upon the following Charges and Specifica
tions a 

CHARGEa Violation of the 95th Article of War. 

Specification lt In that Major (then Captain) Walter H. Sapp, 
looth Coast Artillery (Antiaircraft), did, at Sault Sainte 
Marie., Ontario, on or about the second day of September 
19421 wrongfully and officially submit a statement of charges. 
against Private .Alton Shelvin 34rn6222, Battery B, 100th 
Coast Artillery (Antiaircraft) alleging that the said Private 
Alton Shelvin had lost seven (7) cots., folding., canvas., model 
1938.,. to the value of twenty-three dollars and forty-five cents 
($23.45)., and fourteen (14) shakers., salt, glass., to the value 
of ninety-eight cents ($0.98), total value twenty-four dollars 
and forty-three cents ($~.43) and did, as Battery Comnander, 
ce?>tit'y thereon that the statements on the said Statement of 
Charges-were complete and correct and that the charges were 
made for the reasons stated., which certificate was known by the 
said Major (then captain) Walter H. Sapp to be false. 

Specification 2a (Finding ot guilty disapproved by reviewing author-
ity). • 

Specification 3i In that Major (then Captain) Walter H. Sapp, looth . 
Coast Artillery {Antiaircraft), did, at Sault Sainte :Marie, 
Ontario., on or about the twenty-:tirst day of October., 1942, 
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wrong£ully and officially submit a statement of charges 
against Private Dennis Thanas., 34071856., Battery B., 100th 
Coast Artillery (Antiaircraft) alleging that the said Private 
Dennis Thomas had lost one barrel assembly (forty-five inch S. 
Nwnber D-28271) to the value of fifteen dollars and sixty-six 
cents ($15.66); and did., as Battery Commander., certify thereon· 
that the statements on the said Statement of Charges were· 
complete and correct and that the Charges were made £or the rea
sons stated., which certificate was lmown by the said Major 
( then Captain) Walter H. Sapp to be false. 

Specification 4: '(Finding of guilty disapproved by reviewing 
authority). 

Specification 5: (Finding of guilty disapproved by reviewing 
authority). 

i 
Specification 6: In that Major {then Captain) Walter H. Sapp., 100th 

Coast Artillery (Antiaircraft)., did., at Sault Sainte Marie., Ontario., 
on or about the twenty-sixth day of October., l942J wrongfully and 
officially submit a statement of charges against Private James 
J. Overton., 16000922., and Private James Scott., Junior., 34078119., 
both ot Battery B., 100th Coast Artillery {Antiaircraft)., alleg-
ing that each of the said Privates James J. Overton and James Scott, 
Junior had lost fifty-three (53) pillow cases to the value of 
fourteen dollars and-thirty-one cents {$14.Jl), total value 
twenty-eight dollars and sixty-two cents ($28.62)., and did, as 
Battery Connnander., certify thereon that the statements on the said 
Statement of Charges were complete and co?Tect and that the 
charges were made for the reasons stated., which certificate was 
known by the said Major (then Captain) Walter H. Sapp to be false. 

Specification 71 (Finding of not guilty). 
I 

Specification 81 (Finding of not guilty). 

2. He pleaded not guilty to the Charge and all Specifications 
thereunder. He was founci guilty of Specifications 1 to 6 inclusive., and 
guilty of the Charge, not guilty of Specification,,? and 8. There were no 
previous convictions. He was ~tenced to be dismissed the service. The 
reviewing authority.disapproved the findings of guilty or Specifications 
2., 4 and 5 of the Charge., approved the sentence and forwarded the" record ot 
trial for action under Article o! War 48 • 

• -2-
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3. The evidence of record as to Specification 1 of the Charge is 
as follows: 

Private Alton Shelvin, Battery c, 100th Coast Artillery (AA), · 
Camp Stewart, Georgia (R. 21), identified prosecution's Exhibit No. 2, 
as a Statement of Charges dated 2 September 1942 (w.:c;, A.G.O. Form 36), 
which he had signed, acknowledging that he had lost seven folding can
vas cots, value $3.35 each, and fourteen glass salt shakers., value 7¢ 
each.; the ·total amount of the Chart:;e., $24.43. He signed this statement 
under the following circumstances: 

He had been an hour late reporting for guard duty (R. 29). The 
corporal of the guard took him to accused., (then Captain Sapp), his 
battery commander., where., after some discussion, he went to his bar
racks.- He retunied to accused's office and asked il' he could sign 
a State'!lElnt of Charges for anything in the supply room that was short 
(R. 26) so that he would not be court-martialed for missing guard duty 
for 1 hour (R. 26). Accused agreed and Shelvin signed the Statement 
of Charges in question. In fact he had never lost or destroyed any folding 
canvas cots or glass salt shakers (R. 11, Z7). The charge was entered on 
Shelvin's service record file by First Lieutenant Ghulam R. Muthleb., assist
ant adjutant and assistant personnel officer of the 100th Coast Artillery
(R. 13), and the amount stated therein was deducted from Shelvin's pay
(R. 13-30). . 

As to Specification 3 of the Charge, both Private Denni_s Thomas, 
Battery B, looth Coast Artillery (R. 35)., and Lieutenant Ghulam Muthleb, 
A~sistant Personnel Adjutant of the unit, identified a copy of a State
ment of Charges made against Private Dennis Thomas in the amount of 
4,;15.66, for the alleged loss of a barrel assembly (machine 6un) made 
in November 1942, when the organization was stationed at Sault Sainte 
Marie, Michigan, and Ontario, Canada, guarding the locks (R. 35; Pros. 
Ex:. 3). This statement is signed by Thomas, by the accused, and by 
Lieutenant lluthleb. The last named entered the amount stated therein 
in Thomas I service record and it was deducted from his pay ( R. 15,16). 
This paper was executed under the i'ollow-ing circumstances: ·Thomas was about 
an hour late one night in comini:; back from a pass (R. 37). The accused 
called on him for an explanation, whereupon Thomas asked accused if he could 
sign a Statement of Charges instead of being restricted. Accused agreed and 
told Thomas to sign for $15 (R. 35, 39), but did not say what kind of prop- · 
erty Thomas was to sign for. Thomas had not lost a barrel assembly or 
any·other·kind of property (R. 39), nor did accused claim.that Thomas had 
lost ·a gun assembly through negligence (R. 37). Thomas went to the supply 
room, signed the statement and left it with the supply sergeant (R. 38) • . 

As to Specification 6 of the Charce, prosecution's Exhibit No. 6, 
a Statement of Charges against Privates James Scott, Jr., and James J. Overton, 
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for the loss of 53 pillow cases. each, value of 27¢ each, and in the amount 
of $14..31 each, total $28.621 signed by each of them and by accused and by 
Lieutenant Muthleb, Assistant Personnel Officer of the 100th Coast Artillery, 
was identified by both Privates Scott (R. 51)., and Overton (R. 62) and al.so 
by Lieutenant Muthleb (R. 20). Lieutenant Muthleb testified that these 
Charges were entered on the service records of Scott and Overton respect
ively, and $14.31 deducted from their p~ (R. 20). 

Private Scott's version of' the events relating to the execution of 
this Stat,ement of Charges is as .tollows1 He and Overton missed the .terry 
in coming back !rem Sault Sainte Marie from a dance (R. 50). After spend
ing the night in a police station they reported to accused who was their 
batwry col!llllander. He cal.led them into his office and said., •I have scme 
pillow cases for you to sign for***• If you don't sign for the pillow 
cases., you will be court-martial.ad and fined $25.00-. He further said that 
he would call them back after he made the Statements of' Charges out. Pri
vate Scott can write, but he can not read (R. 51)~ He never lost or de'""'s:' 
troyed any pillow cases and only one was issued to him in the battery whioh 
he returned (R. 52). Accused did not say how much Scott was to be charged 
for each pillow case (R. 53), nor did he accuse Scott of losing them; but 
he did say •Sign a statement., or pay a fine• (R. 52). Scott and Overton 
signed th& statement in the pr~sence of each other. 

Private Overton 1s version of the occurrence is that he took sick while 
attending a dance at Sault Sainte Marie, Michigan., with Private bcott., and 
missed the returning fe-rry. After spending the night in the police station 
he report~d to accused., who was then his battery ccmmander, who restricted 
him for thirty or sixty days (R. 60). A few days later accused gave him 
the election of being ~ither court-martialed for missing the feny or sign
ing a Statement 0£ Charges (R. 61). He had never lost or destroyed any 
pillow cases (R. 62). 

Second Lieutenant Evans S. Walker., who served under accused in Battery 
B., 100th Coast Artillery (R. 70) from 6 September to 30 November 1942., was 
present in the battery office during the time that a conversation took place· 
between accused and Private Overton., relative to the Statement of Charges 
referred to above (Pros. Ex. No. 6). Overton had attended a dance the pre_. 
vious night with Scott and they were called in the office individually and 
told that they had missed bed-check. Accused asked them if they would rather 
pay a $25 fine to a court-martial or sign a Statement of Charges for 
approximately $15. Private Overton did not agree to do so readily., put Pri
vate Scott did., and signed a Statement of Charges for approximately til5 
(R. 72., 73). 
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The accused, at his own request was sworn and testified in substance 
that he had been in the Army since 5 November 1940 and had commanded Bat
t~ry B or the 100th Coast Artillery from 30 April 1941 ·..mtil l December 1942. 
In March 1942 this organization was moved to the Sault Sainte 1!arie locks, 
Michigan (R. 89) where its mission was to furnish antiaircraft protection 
against planes and protect the locks against sabotage. It was on an alert 
status from the date it arrived. The unit was composed of colored troops, 
and it took a minimum of 130 men to man an antiaircraft battery (R. 90). 
The unit had a 44-hour training week and always had to maintain sufficient 
men·to open fire and to sustain fire. By reason of the fact that the men 
went·out quite a bit and stayed out late he had difficulty in keeping a 
crew on hand to man the guns. For that reason he used Statements of 
Charges as a means of punishment because it had the effect of keeping his 
men present for duty and thereby his battery was ready to fire at all times 
(R. 91). No one authorized him to do this, nor did he find a.ny"ttu.ng in 
Army Regulations authorizing such action (R. 97). He undertook it upon 
his own initiative entirely (R. 98). He did not consider it punishment to 
send his men to the guardhouse at Sault Sainte Marie, because while in the 
guardhouse they could sleep all night and work only eight hours a day, 
whereas his men on duty were then standing guard on their guns all night 
long in temperatures sometimes 25 or 30 degrees below zero (R. 94). ¥men 
he spoke to the various enlisted men regarding the Statements of Charges 
he did not tell them that they were being charged for the equipment because 
of their own negligence or destruction of the equipment. They were simply 
told to sign a Statement of Charges for a stated amount, but there was no 
reference to property at that time, although the statement was made out to 
cover property actually missing at the time in the battery (R. 95). As to 
each one of the cases set forth in the Specifications, he admitted that he 
personally signed each of the Statements of Charges involved and officially 
submitted them (R. 961 97). He admits that the regimental. summary court 
could have tried these men for the oi'!enses which they had can:nitted, but· 
in his opinion the tines the summary courts w~re imposing at that time were 
inadequate {R. 99), and moreover, to prove to a summary court that a 
soldier was absent &was a pretty •doggone stiff' proposition•(R. 100). Ha 
had no explanation to ofter £or not refeITing cases ot this kind to a summary 
court where he had clear cut evidence but did it trprobably just because I 
got into the habit and carried it out that wa-yt' (R. 100). He admitted that 
he relieved himself of property responsibility by virtue of these State
ments o:t Charges, but denies that he personally profited the:i:·eb7 because 
he undoubtedly would have been relieved of financial responsibility it he 
had requested a survey on such property. Both before and after these 
Statements ot Charges nre signed and submitted by him he had put in 
surveys which h.ad been automatically approved (R. 99, 100). . 

Lieutenant Colonel Frederick D. Knapp, lOoth Coast Artillery, has 
known the accused since Ma¥ 1941, and his opinion is that he is one or 
the best officers in the regiment (R. 821 83, 84). Lieutenant Colonel 
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Philip Doyle., also of the 100th Coast Artillery, and accused's immediate 
superior officer since l December 1942 (R. 85)., te:Jtified that accused's 
reputation as an officer and a gentleman has always been excellent (R. 86). 
Major Laurence J. Ellert., 100th Coast·.Artillery., has lmown accused about 
two years. In his opinion accused is an exceptional officer., one of the 
best in the regiment. His integrity has always been unquestioned. He is 
extremely honest and there is no question but that he is a gentleman (R. f!J). 

4. It is deemed appropriate to introduce an explanatory.remark about 
a -Statement of Charges". I£ any article of.public property is lost or 
destroyed or damaged through the fault or negligence of an officer or 
enlisted man he is required to reimburse the Goverrunent and pay the value . 
thereof. The money value of the article is deducted from the pay of the 
officer or soldier unless he is relieved of responsibility for such loss by 
an approved report or survey (AR 35-664.0). All lost or damaged property 
which is to be charged against the pay 0£ an enlisted man un<3.rr the pro
visions of the preceding Army regulations is first entered in a War 
Department R.R.O. Form., No. 36., designated as a Statement of Charges 
(AR 35-300). 

Not only did the evidence produced by the prosecution at the trial 
pertaining to the three Specifications of the Charge of which accused was 
convicted., establish his guilt beyond a reasonable doubt., but., in addition 
thereto., accused himself., as a voluntary witness in his own behalf, admitted 
that he had signed and officially submitted each of the Statements of Charges 
alleged in Specifications 1., 3 and 6 (R. 96., 97). He further admitted his 
guilty lmowledge of the falsity of each of the three statements in question 
when he aclmowledged that the enlisted men., involved in each case., were not 
warned or advised that he was allowing them to sign these Statements of 
Chargesnot because he actually knew or believed each of them individually 
had lost or damaged., through their own negligence., the property for which 
they were being charged and eventually deducted from their pay., but was 
deliberately resorting to this subterfuge as a substitute for regularly 
authorized disciplinary punishment. In effect it was a fonn of coercion 
devised and employed by accused to.deprive the enlisted men involved of 
their p~ as a punishment for an offense of which they were never put on 
trial and leg&J.l.y convicted. This procedure unquestionably deprived these 
soldiers of due process of law in that they were convicted and punished with
out a hearing. This system was particularly vicious in that the whole pro
cedure made it very clear to these colored soldiers., one of whan was unable 
to read., that their commanding officer was not only setting forth a deli
berate lie in the .form of an official statement but was also either allowing 
or compelling a soldier of his command to be an'accomplice in this deception. 
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The accused., when he signed his name on each of these Statements of Charges 
certified not only that the statements thereon were complete and conect., 
but also that the money charges thereon were made •£or the reasons stated.• 
(See form No. 36 in pros. ~ibits 2-3-6). The falsity o! the reasons stated 
such as., £or example, that Privates Overton and Scott had each lost 53 pillow 
cases., has not even the redeeming feature of being reasonably plausible. 
Another result of the tmlawful method employed by accused in this case is., 
that accused as a superior and commanding officer., by reason 0£ his position 
of authority, practically extorted money from the pay of enlisted men of his 
command by a threat to punish them by court-martial trial if they did not 
sign a statement 0£ charges the contents 0£ which both he and they, then and 
there, knew to be a deliberate, studied and planned falsity. There is no 
need £or turther discussion. The offense is obviously conduct unbecoming 
an officer and gentle.man, in violation of the 95th Article of War. 

5. War Department records disclose that this officer is 34 ye6rs of 
age, has been a reserve officer since 1931, was called to active duty with 
the Civilian Conservation Corps and served therein from 1 June 1935 until 
JO April 1937. He was recalled to duty on 24 November 1940, from which 
date until the present time he served with the 100th Coast Artillery, 
Antiaircraft. 

6. Clemency-Four 0£ the seven members of the court which trit::d the · 
case, plus the two defense counsel, r13cammend by petition attached to the 
record 0£ trial that the sentence to dismissal be suspended or remitted 
£or the following reasonsz 

•l. Hi.s exemplary conduct and record as an officer and 
gentleman both before and after the offense charge. 
2. The need 0£ the A:rmy for the services during the present 
emergency." 

Another petition., also attached to the record of trial, contains a 
recommendation that the sentence be suspended 6r remitted for identically 
the same reasons cited above plus an additional. reason, namely., the ex
tenuating circumstances under which the acts were camnitted•.This second 
petition is signed by twenty officers who are members of the 100th Coast 
Arti,l.lery. 

?. The court was legally constituted. No errors injuriously affect
ing the substantial rights 0£ accused were committed during the trial. The 
Board of Review is o:t the opinion that the record of trial is legally suffi
cient to support the findings and sentence and to warrant confirmation o! 
the sentence. Dismissal is mandatory upon conviction of violation of 

Artic1e 0£. War 95. a . ~/.'1 - ).. , ' 
2J. » /''t ,,;'J... Judge Advocate. 

Judge Advocate. 

Judge Advocate • . ' 
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1st Ind. 

·war Department., J.A.G.O• ., - To the Acting Secretary.·, . 

of War. :_ ' 

l. Herewith transmitted for the action of thE1 President are 
the record of trial ani the opinion of the Board of Review in the 
case of MaJor \'falter H. Sapp (0-2$7493)., 100th Coast Artillery 
(Antiaircraft). 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sui'ficient to support the findings of 
guilty and the sentence and to warrant confirmation of the sen
tence. I reconnnend that the sentence be confirmed and carried 
into execution. 

3. Inclosed a.re a draft of a letter for your signature trans
mitting the record to the FTesident for his action, and a form of 
Executive action designed to carry into effect the recomnendation 
hereinabove made., should such action meet with approval.. 

I 

~·~- ~o. .. q' 

i,zyron C. Cramer., 
1·ajar General., 

Too Judee Advocate General. 

3 Incls. 
Incl.l-Record of trial. 
±ncl.2-Draft of let. for 

· sig. t. Sec. of v'lar. 
Incl.3-Fonn of action. 

(Sentence confirmed but execution suspended. o.c.M.O. 23J., 15 Sep 1943) 
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J.nq Serrtoe Foroe• 

In the Ottioe ot 'lbe Judge .Advooa.te General 
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SPJGX 
CJ( 2360'4 

3 0 .iJL 194.3 

UNITBD S!A'fBS ) lml' YORK FOR? OF E¥B4Rl1'l'I0B 

To Trial by o.a.x.. oOl1'ftll8ClI 
&t Fort Dix. Bew Jerse7. la 

Corporal ELIHD' lI. Wlll'l'BRS • ) and 20 April 1943. 'l'o be 
JR. (35014507). C~ F. )) hanged by the :aeok: until 
372nd Infantry. dead. 

OPmou ot the BOARD OF REVIEII' 
LYOB. HILL and .AllDREW8• Judge Ad.voo..tea. 

1. !he reoord 0£ trial in the oaae ot the aoldier JWl9d above bu 
been examined by the Boa.rd. of Revi..- aDd the Board aubmita th.1•• 1ta 
opinion. to the Judge .Advooate General. 

2. .Aoouaed wu tried upon the folloring Charge and Specitioationa 

CIWiGlh Viola.tion.· of th8 92m Arliole ot War. 

Speoitioationa In that Corporal Elihu D.ltohinaon Winter,• Jr.• 
Cmap~ •F", 372nd Int., did., at Fon Dix, 1. J., on or &bo"' 
hbruaey...21, 1943, with malioe atorethougln, willtulq, 
d.elibera.teq, telonioualy, iml.urtulq, and with premedit&
tion kill one Pr1n.te Samuel Green, a. human. being by shooting 
him with a. rif'le. 

Bl pleaded J2.0t gu11V to and WU tound. guilV ot the Charge and SpecitiO&• 
tion. No eTidenoe ot prnioua oonnoticma wu introduced.. Bl wu 1enteJ2.0ri 
1.o be cliahonor&bq diaoh&rgecl the aerTioe, to forfeit &11 ~ and &llon.n.o.. 
due or to beoou due, and to be han&•d. b;y the mole until dead.. By din•
tion ot the reviewing &uthoriV the oour1J NOonnJM4 tor th8 p,ll"pOle ot 
noondderiDg the finding, and 1entenoe. ~he _ooun a.dbilz'N ill> iu origizaal 
tind1-nga ud 1entenoe. The nnning authority' approwd 1'bl 1entuoe u4 
tonrvd.ed the NOOrd ot trial tor &Otl 011 under .Artiole of lra.r '8, NOClll,a 
•nd1ng that only ao muoh ot the 1'1Dd1nga be oontirmd M in'YOlna tind.• 
1-ng, of guilv ot 'TOlun.te.r7 :au.ela.Qghter 1n. Tiola.tion ot .&.rtiol• ot 1l'a.r 
93, ed. tha.11 the Hn11enM be OOJIIDll'M4 to diahono~ble d.1.l•h&rc-, forfeiture 
ot &ll pq a.n4 &llcnrua.oH d.ue or to beooae clue, a.m oontine-= a.t hard 
labor tor ten :,ear,. 

http:llcnrua.oH
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3. Evidenoe for the proseoutiona 

At about 7130 p.m., 21 Februa.ey 1943, a orap gam wu in progress 
on someone I a bed in one of the barracks of Compa.ey F, 372nd. Infantry (R. 
37.38,42,65,5S,64,65,90). .Aooused wu atand1ng a.t the bed w&tohing tha 
game (R'.50,51.81). Ha wu in his oustoaar., friendly mood. (R.44,45). 
The deoeued, Groen. entered the room with another enlisted man. ~d 
Robert Hardin (R.42,50,65,90). .AooordiDg to aome of the testilzlol:V' d•
oeaaed had wha.t appeared to be a whi1by bottle in a paper aaok inside 
his blouae or field jaoket. Aooording to other test~, he had a 
bottle in his hand. Ht.rdin also had a bottle (R.ss.ss,62.63.65.96). 
Although deoeued wu not drunk, m appeared to have been drinking. (R. 
43,50.61). Deairoua ot joining tho game and plaoing a bet, 4eoeued 
walked to the bed and pushed a.oouaed uide by a thrust of his elbowa. 
Although quite a orowd. wu oolleot.d. arown the 'bed, no pushing hAd bea 
obaernd preTiousl.y (R.38,43,45,60,51•65,81,90). .Acouaed 1z>ld GrHn not 
to puah him, but Groen immed.iatol;y pushed. him a aeoond. time. ~ ac
cused relllOlllltrated, and ·~ated that Green go around to the other aide 
of the bed (R.38,45,50,51.65,80,81,90). Deoeaaed then told aoouaed to 
"kias his a11 11 J 1aid, •:oa.m tha.t nigger-tuolcer"a and direotecl other tiltq 
remarks at aoouaed (R.~B,51.81,90). Without uaing aJ:liY' profanity or meldng 
a.ey threats, &ooused left the barre.ck.a by the aide door (R.38,41,51,52,54, 
55,65,91). Ctie witness testified that,u a.ooused wa.l.bld aq from the 
bed, he remarlcad, •1 gueea I ha.ve to k111 ;your us• (R.90). A.ooused wu. 
ce.l.m and did nois appear angry (R.54,69) • 

.A.ttor the d~pa.rture of aoouaed. Green a.aked Hardin to giw h1m. 
a bottle of whiakey, and, upon ·lilr<liD'• refusal, a atruggle en1ued between 
them, during the o.o.uue ot which Hardin drew a lcnli'e. Th8 oombatanta t1naJly 
were separated; Hardin surrendered his bottle to dec.a.aedJ and they parted 
on friendly terma (R.52,56,57,58,62,~.65,66,73,91,96). Deoeued there
upon le.ft the barracks, with one bottle in hi1 field ja.olcet md the otl:Mlr 
in hia hand (R.~9,52,65,6~,GG,13,96). 

Meanwhile aoouaed went to hia own barraolca, a.pparentl.y- oloae 
Ly, ~ obtained fra& Sergeant Nelson Proud.toot, a member of the same 
oomp~, the key to the rifle racks, llhioh were looked (R.2s...s2y. 
Proud.toot teatuied that aoeuaed •••med "ney 0001•, tb.&t his TOioe did 
not sound excited, aJld. t.aat be 1a.icl nothi.Dg about killing aJJiYQDe. (R.32-35). 

Shortly thereafter, witm11es sur Green on the aide poroh aJld. 
a.ocuaed atending on the ground aboub tnlff feet from him. Green had the 
two bottlea in hia handa, and a.ooused wu facing him. Accused held a rif'le, 
with the muszle pointed dOll'Illlrard (R.75,78,82,85,86,92,SS). The witna1aes 

http:nothi.Dg
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were inside e.t this time. One of them. testified that he did not lcnoir 
whether or not aoouaed and deoeued were saying az,;ything. From hh poai
tion, he oould hear nothing. but their mouths were "working• {R.93 ). It 
was a.t'ter dark, but there were light. in tho barraolca • and thAt witneaaes 
were able to see what transpired (R.73,85,103,104). 

. Deceased started down the steps toward aoou.aed, with the bottles 
raiHd above hi• shoulders. Aoou.aed started baoking ura.y. Deoeued ad
vanced toward him. (R.75,77,79,80,93,94). Disrege.rding the warning, ot 
aoouaed to keep awa::,, deceased continued to ad'fa.XlOe, while aocuaed oon
tinued to ba.ok awq (R. 75, 76, 78, -79,83,85, 94, 96, 98). Green YU ill a 
orouohing position, with the bottles held above hit shoulder, (R.77•79, 
99,179,180). He appeared to be in a fighting :mood. lit seemed threaten
ing and looked as though he wanted to strike aoouaed with the bottlee 
(R.179,184,185). Ha made a lunge at aoouaed, and aoouaed fired a shot 
into the ground. At that instant, deoea,ed was only four or five teet 
from aoou.aed (R.76,76,78,83,84,94,99). Immediately a.f'tor the firing ot 
the shot, deoeaaed dropped the bottles (R.67,75-78,80,9S,180). H9 ad
vanced toward a.oowsed in a threatening manner, hands above hi• shoulders, 
and lunged or jumped at acoused u-u· to grab and attaok him. Green had 
nothing in his hands at the time (R.67,72,74•77,79,80,84,86,87,95,98,99, 
180,182). Aoouaed, holding the rifle at hi• waist, pointed it tall'ard. 
Green, and .fired two ahota, killing him. One ahot entered the oheat and 
the other entered the face and skull (R.15-17,20.21,76,77,89,95,101J 
Pros. Ex. 1). Th.ere wu testimon;y that a.ooused atepped baok just before 
he .fired the ahota and that deoeased was only two or three feet awq from 
accused and not more than a toot from the muzzle of the ritle (R.76,77,84, 
86,87). Deoeaaed wu ten or twelve feet from. the barre.ob (R.16,40,77). 
The bottles were eight or ten paces trom the body (R.67). there waa 
testimon;y that only about ten minutes elapsed between the departure of 
aoouaed from the crap game and the firing of the shots (R.39 ), and only 
from one to three aeoonda between the dropping of the bottles and the 
fatal shots (R.82,179). 

Aocused stood 11in a due• for a fevr aeocmda and then wal.lce4 
8.Wf\y (R.1S). Three or .tour minute, later the Sergeant of the Guard, 
Sergeant Clarence !lailon, ~ G, 372nd. Infantry, arrived (R.107, 
111,112). Nailon asked aooused whether he knew who had ahot deoeaaed. 
Accused replied that he had done it, and when Bailon asked him the 
reuon, he replied that for the first time in his life he had lost his 
bead (R.109,111). 

In the opinion of eyewitnesses, Green appeared to be attempting 
to attack aooused and aooused appeared to be trying to •avoid trouble11 
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(R.79,103.104). Ihwenr, a.oouaed 1 s ba.ok wa.s toward the oomp~ area and 
there was nothing behind him to prevent esoa.pe (R.77,84,101). Green was 
somewhat heavier than accused and about equal in height (R.14,21,97). 
There wa.s no evidence of alcohol in the blood, brain, urine, or stoma.oh 
of deoea.sed, but it wa.a possible that all tra.oes might have diaa.ppea.red 
during the period between the death and the autopsy (R.20-23 ). 

Two written statements signed by accused were admitted in evi• 
dence without objeotion (R.114,115). One was witneaa•d by tlMt Pol~ PrO'YOat 
Marshal. the other by the inTeatiga.ting off'ioer (Pros. hs.3,4). Outside 
of an usertion by the trial jw.ge a.dTOoate that before making eaoh state-. 
ment a.caused wu informed ot his rights under Article -of War 24, there i1 
no evidence concerning the oiroumstanoea surrounding the statements (R.114, 
115). However, the first statement oonta.ina a reoital that a.caused read 
Artiole of War 24 and was informed of his righta thereunderJ that no foroe, 
dureu, or three.ta were uaedJ that no reward or immunity waa promiaedJ 
that aoou.aed knew that anything he aa.id might be used aga.inst himJ and. 
that his statement was volwitary (Pros. Ex. 3 ). '.t'he aeooJJd statement con
tains a reoita.l that accused was a.dviaed of h!.a rights \.mder Artlole of 
War 24 (Pros. Ex•.4). Since the ata.tementa overlap to a oonaiderable ex
tent, they will be considered together. 

In the statements, accused corroborated the foregoing evidence 
that he was wa.tohing a orap ga.me and that Green pushed him with his 
shoulder and elbow in an attempt to get into the game. Accused had never 
seen Green before. Aooused asked Green not to push him. Green persisted 
and threatened to "bust" accused in the mouth if' he didn't like it. Ac
cused could tell that Green ha.d been drinking. Green ha.d two whiskey 
bottles in his hands. end waved them a.t accused in a threatening manner. 
The sacks con·~e.inir,;; the bottles were open. Since accused was defenseless, 
he walked a.way. & was not angry•• & procured his rifle from the rifle 
ra.ck by obtaining the key from Sergeant Proudi'oot. and he also procured-· 
some amm1mj tion which he had failed to turn in after a tour the previous 
week as Corporal of the Guard. & did not load the rifle, but kept the 
awmm.ition in his shirt pocket. He started ba..Jk for the orap game, not 
intending to harm decee.sed. He brought the gun as a "blurt• and for the 
purpose ot showing decea.sed that he lr8.8 not defenseless and.could not be 
imposed upon. Aa he went a.round the corner of the barracks, he saw Green 
standing on the porch. He- wa.lked pa.st the steps, ignoring Green. and in
tending to go around to the front door of the barracks. Aa he looked 
back, he could see Green. in a "bad mood", looking toward him with the 
bottles raised. Green started toward hill:J.. apparently with the intention 
of approaching him and hitting him with the bottles. Accused did not 
think that Green intended to throw the bottles. Accused told Green to 
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atop, as he did not want to hurt him. Ibrever, Green continued toward 
accused, whereupon acouaed loaded the rifle, but put on· the a a.fety catch, 
not intending to !'ire. Green disregarded further warning 8lld kept ad
vancing as accused backed away. Green kept calling accused vile names, 
such a.a "son-of-a-bitch" and "God-damn bitch". The word.a did not make 
accused angry, but he wanted to avoid being hit by the bottles, sinoe 
he believed tha.t a blow by a bottle inside a sack could split hia skull. 
Accused kicked oft the ae.i'ety catch and tired a shot into the ground. 
G·reen kept coming toward him, charging rapidly. 'When Green reached a 
point veey close to accused, accused fired two shots and Green tell to 
the ground. The period between the first shot 8lld the last two ,ru only 
a matter ot aeconda. 

A.ocuaed said that he tired to protect himself and was acting -
· in sel!'-clet'ense. Decea.sed was perhaps an inch taller than accused and 

20 or 25 pounds heavier, and accused was soared and exoited when he 
fired. Be believed that it he had turned around and run, de~eased would 
have hit him. Bs did not thiJlk about the possibility of hittizlg Green 
with the butt or the ride (Pros. au. 3,4). 

4. Evidence for the defense. 

. Aocused testified that all his statements in Prosecution's 
Exhibits 3 and 4 were correct (R.121). Bs reiterated his statements 
a.bout the events at the ora.p game a.nd added that Green also threatened 
to break his neck and called him a "aon-ot-a-bit•h" and similar JUUDea 
(R.121,125,127,128,131,132,135,148). Accused •resented" Green's words, 
but wa.s not angry (R.131,132). At that~ he did not~tear for hia 
life, but he iras ·at'raid of Green {R.129,130). 5:1 repeated in substance 
the atory given in his statements covering the time he lett tM barracks 
until he saw deceased on the porch, again emphasizing that he obtained 
the rifle to bluff Green e.nd to discourage Green f'ro:m bothering him 
(R..121,12?,.J.2.4,130,131,134,135,151,152). 

He testified further that had he known that Green wu on the 
porch, he would have gone a.round the other aide of the barra.oka to the· 
front door (R.154). When he aaw Green he did not go back, u he did 
not think that Green wow.d attack him.. (R.155). Three or tour minute• 
had ·elapsed ainoe his departure from the barracks (R.136 ). Be 1rU not 
angry, resentful, at'raid, or excited when he tirat aaw Green, on the 
porch (R.136-138). He walked by the steps, as he wanted to avoid 1.rouble 
with Green {R.l22,12f,134,137,154). He w&.1 not loolciJlg for trouble (R. 
160,151). Green •jumped hot again•, flew into a rage, and ouraed aoouaed 
(R.122,133,134). ~Be told accused that accused wa.a •in tor 1t• and that 
he wu going to hurt him. (R.127). Be cont!nue4 curaing aoouaed until 
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shot (R.133). .Aoc111~d did not rua1 alrl1'• because he thought that Green 
would deeiat from the attaclc by reason of the ritle (R.142,144). Green 
started down the step• with the bottle• at shoulder level (R.122.123). 
Ii, wu eight or ten te•t from aooused and could h&ve thrown them (R•. 
140-142). Ha.cl accuH4 continued alo?ig the street and not tllr22ed arolmd,. 
Green would ban hit him with the bottles (R.139). Aooused. teared that 

·Green would knock •the dev11• out ot him and prob&bl1' kill him with the 
bottles (R.124,126,142 ). He~wu afraid to turn around Uld run for tear 
of being hit OD the head with them (R.144). 

Accused reiten.1*1 the eTenta from tbat point until the tiring 
of the first ahot• u reo1te4 1n hia atate•nt• (R.12S-124,126.l<iS). 
Bl told. Green that the rifle wu loaded., Uld he tir~ into the ground ill 
order to &T01d injuring Green (R.123,149). Green 1'1.1 about tour fHt 
Ote;y (R.126). Aoouaed did not run &n.J• u he thought Green would. atop 
(R.123,145). J.f'ter the tint shot wu tired., he 414 aO'b 4a.re turn Ut&T, 
u Green probabl.7 would ban hit him with the bottlt1 (R.1241 146). Green 
atill ha.d. the bottlH 1n h11 hand•, and He:mecl to be getting Nad.T to 
swing (R.123,143,160). At the time &OOUHd tired the third lhot. ha 
clidn't.lcnovr whather Green 1t1ll had the bottle,, u ha -....n•t enn 
oonaoioua ot qthing• (R.us). llhtn ha tired the Hooi:ad am thircl ahota 
he wu ney· ezo1ted and afraid, t.n4 1t Hemd u though Green were •apring• 
1ng right upon• him (R.125,1Sl,14T,1'8). To ahoot Greenwu tbl onl7 thing 
he could do (R.147,153). Ht pointed the rifle a't. Green when i. tired the 
two ahota (R.123,146). At no time 414 Gr.en aotual.17 1trike hill (R.1'8). 

Before the killing, aoouaed did not Bake up h11 mind to Jc1ll 
Green. Bia aotiona were automa.tic and he wu afraid that Green would 
kill or aerioualy- injure him (R.126.146,14'1). He had no ht.te tor the_ 
deceased, tried to aTOid the dif'tieulty, and realized that he had ocm
mitted •a. great orillle•. tor which he was sorry (R.153 ). 

Several officere and enl.11ted. :men of' aoouHd 1 a organization tes
tified that accused wu an excellent soldier and a very quiet. peacea.ble 
person (R.13,34•36,43,44,54,61.69,lS6.l6'1,161,164,166,168,169.1'10-1Ti, 
182,184,186,187,189,190-195,19'1). . 

5. The evidence thua shon th&t deoeued forcibly pushed accused 
aside.in order·to place a bet in a. orap game end that he directed aome 
f'oul language at accused 1n an angry manner alld poaaibl7 threa.tened. him. 
with ha.rm. The~upon accused went to hia barracks and obtained. hi• rifle 
and some eJilDlm.ition. c:n the way back to the crap game accused 1aw deoeued 
on a poroh adjoining the b&rrack:8 in which the g8lDII waa in prou-aa. A.a 
acouaed pused the steps, deceased threatened him with the bottles and 
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started down the steps after him, whereupon accused told him several times 
to keep ~, and baoked a:we;y as deoea.sed advanced. When deceased reached 
a point only a fn f'eet from accused, the latter .fired a ahot into the 
ground. According to eyewitnesses, deoeued then dropped the bottles and 
l'llllged or jumped a.t accused, who pointed the rifle at him and tired two 
shots in rapid succession, thereby killing him. 

Accused •s cle.i.m. of sel1'-defellBe wu properly rejected by the 
court. It 1a true tha.t by merely arming ,h.1.mselt and goillg to a place 
where deceased wu likely to be, he did not sacrifice ·his right to self
defense in case of an unauthorized a.ttack (Thompson v • .!!:!•, 155 O'.S. 
271J Peo. v. Gonzalea, 71 Cal. 569, 12Pac. 783J Radford v. Comm., 5 s.w. 
343 (~.), State v. Ev8.ll8, 124 MJ. 397, 28 s.w. 8; 11 Harv.-i:.i' Rev. 58). 
As the oourt--rii°'the ~ cue remarked, 

•Tlle fact that defendant expected an a tta.ok did not abate 
by one jot or tittle his right to a.rm himaelt in hia own proper 
defense; nor. go where he would after thus arming, so long aa 
he did no overt act, or made no hostile demonstration toward 
Fine (the decea.aed)•. 

. . 
But before one may ta.lee the· life of hia us&ilant, he muat reuona.bly be
lieve. that hia lif'e is in danger or that he 1a in danger of ,uttering 
grea.t bodily harm, and he must alao reaaonablt believe that it ia nee••· 
aa.ry to kill.to avert the danger {Aoera v. !:._•, 164 O'.S. 3881 P.!!!!. v. 
~·, 88 Ill. 3501 State v. Thompson, 9 Iowa. 188; Wealey v. State, 37 
Miss. 327; Smith v. State, 25 Fla. 517, 6 So. 482). Furthermore, he must 
retreat if by so doinghe may leHen the danger (16 Harv. Law Rev. 567J 
12 Iowa. Law Rev. l71J 18 A.L.R. 1279). As one court- expressed ita 

"When it come• to a question whether one man shall flee or 
another shall 11w, the law decides that the former shall rather 
flee than that the latter shall die" (Corn. v. Drum. 58 Pa. St. 9, 
22). ----

.And aa aa.id by another oourta 

•No balm or protection is provided tor woUllded pride or 
honor .in deolining ooll!b&t, or sense of' shame in being denounced 
as cowardly. Such thoughts are trash, u OOl1lpa.red with the in
estimable right to lin" (Springfield v. State, 96 Ala. 81, 11 
So. 260). • 

Some oourta ha.ve dep&rted from· the common law rule, but in the opinion of 
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Professor Beale their ideal "is found in the ethics of the duelist, the 
German officer, and the buccaneer" (16 lkrv. law Rev. 577). 

The 11anua.l for Courts-1'.artial adopts the doctrine of retreat for 
excusable self-defense oases; i.e., those arising from mutual combat (M.C.M. 
1928, P• 163). Presumably the intention is to adopt it also in cases of 
justifiable self-defense; i.e., those where accused is feloniously as
sailed (Clark and Marshall, Crimes, 3rd ed., seo. 276). 

As noted, the Board of Review is of the opinion that accused 
we.a not absolved from the killing under the doctrine of self-defense. 
In the first plaoe, it was not reasonable to believe that a.ocUBed wa.a in danger 
of beinr; killed or suffering grievous bodily ha.rm. The latter phrase refer• 
to an injury so aevere tha.t it might maim accused, be permanent in its char
acter, or produce death (Aoers v. u.s., 164 u.s. 388). In Napier's Case 
(Fost. C.L. 278), decea.seii'"tiirew accused to the ground, beat him, and held 
him.in such a manner that he could not escape the blows. Accused killed 
him by cutting him with a. penknife. The oourt held accused guilty of the 
homioide. In Blackburn v. State (86 Ala.. 595, 6 So. 96), deoeaaed, a 
vioious character who previously had threatened to kill accused, pursued 
him at a distance of five or aix paces, with a stick in one haild and a 
pair of metal muoklea in the other, Deoeued wu a !'ine physical speoi-
men. Accused jumped a.cross a ditch, wheeled, and shot decee.aed. The con
viction was a.tfirmed. In State v. Thompson (9 Iowa 188), deceued ad-
vanced upon accused with a heavy boa.rd. 5' dropped the boa.rd and continued 
after accused unarmed. Deceased was strong and in the prime of life, where-
as a.ocused had recently fallen off a horse and broken several ribs. He 
had been out of bed only. a day or two. When deoeased reached a point near 
accused the latter shot him. It was held that aooused was not justified 
in killing his assailant to avoid a violent beatiD.E, he having no reason 
to fear death or great bodily harm. Similarly, in the present oa.se, ao-
cused, armed with a. rifle whioh he oould have used as a club, had no reason 
to fear death or grievous bodily ha.rm, and it was not reasonably neoessary 
for him to shoot deceased to protect life or limb • .Furthermore, acoused 
oould have avoided the danger by retreating when deoeaaed threatened to 
attack him from the steps. To have retreated would ha.vs lessened the danger 
materi&lly, and his oh.a.noes of suffering death or grievous bodily harm from 
a thrown bottle were infinitesima.l. Instead, believine; that deceased had 
been drinking, and knowine; him to be in an ugly, threatening mood• aoo\Wed 
elected to remain on the soene and invite the disaster. He failed to take 
proper steps to avoid the oatastrophe. 

However, in the opinion of the Board of Review, the accused was 
not guilty of murder, but only of voltmtary manslaughter. Had a.ccuaed 
formed a design to kill Green, he could have oarried it into effect upon 
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seeing him on the poroh or a.t some point in the ohs.in of eventJ prior to 
the aotua.l killing. He warned deoea.sed to stay be.ck, and fired the .first 
shot into the ground. Only when he believed himself cornered and in great 
danger did he fire tho fatal shot. He thus la.eked the malice a.forethought 
essential to murder. His state of mind is best described by his state
ment to Sergeant Nailon immediately subsequent to the crimeJ i.e., that 
he ha.d lost his head. Xhe case is distinguishable from a. reoent one in 
whioh. &.fter a quarrel, acouaed procured a rifle a.nd, without warning, 
fired the fatal shot {Bull. JAG., Ma;y' 1943, P• 187, seo. 450 (1)). 

The mere fact the.t accused armed himself and returned to a place 
where he waa likely to meet deceased does not of itaelf indicate m&lioe 
a.forethought. All the oiroum.stanoes must be considered (Gourko T. u.s•• 
153 u.s. 183J 1 Wharton, Criminal LaJr, 12th ed., P• 633). And aa the 
court said in Allison T. State (74 Ark. 444, 86 S.Yf. 409, 413 ), an honest 
although unjustifiable berr;r-in the neoe.uity of killing in self-defense 
ma.y red\,\oe the orime to man.slaughter. A.oouaed'• teatimo~ that he pro
cured the gw u a 11bluti'" a.nd to keep Green .from bothering him, ia borne 
out by the sequenoe~of events. 

6. Since a.ooused is guilty of voluntary manslaughter only, tha.t por• 
tion of the sentence adjudging the death penalty is illegal. 

7. Certain oocurrenoes at the trial require brief mention. 

a. For reasons already given, motions -by the defense that the 
charges be dismissed and that a finding of not guilty be entered, on the 
ground of self-defense, were properly denied {R.117,119). The lSJf member's 
ruling should have been made sub eot to ob eotion member of the 
court, but ainoe the ruling wa.s oorreot, the irregularity waa eaa. 

b. The defense moved that the Speoit'ioation and Charge be dis
missed on the grown that the prosecution failed to make out a ce.se of 
murder (R.116). The motion was denied {R.117), and properly ao. Rega.rd
leaa of the au:ffioienoy of the evidence to auata.in a murder charge. ao
cuaed 'ffll.8 on trial for all leaaer included offenses. Again, the ruling 
of the la.w member should have been made subject to objection by aey member 
of the court. but ainoe it was correct, the irregularity was harmlesa. 

o. Over objection by the defense, Sergeant Na.ilon was permitted 
to testify-that shortly after the shooting, in response to Na.ilon' s ques
tion whether he knew who had done the act. aoouaed admitted that he had 
done it and aaid that he had lost his head (R.108-109). The tHtimony wu 
properly admitted. At all times &coused ha.a acknowledged the killing, and 
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his admiaaion that he had lost hi• head was undoubtedly Tol\.mta.rily ma.de. 

d. As noted. Prosecution's Exhibits 3 and 4. were admitted 
without ev!"dence concerning the circumstances surroundi.D.g their prepara
tion. Sinoe accused. aa a witness. adopted th.om. no possible harm oould 
have arisen from their admission. Furtherm.oN• they were not aonfeuions, 
tor in them a.aoused in et.feat aet up the theory of self-defense. 

•• In oonneotion with the proceeding• 1n revidon, the defense 
objected to the court'• deoilion on the ground of the absence of one mem
ber of tho oourt (R.231). There ii nothing in Article ot War 40 or the 
Mmual for Courts-Ma.rtial invalidating the prooeedinga b;y reuon ot the 
absenoe of a member (M.C.Y., 1928, pa.r. 83). 

a. nu, charge aheet shavrs that a.couaed ia 28 year• ot a.ge and wu 
inducted into the military aervioe on 21 Ma.rah 1941. 

9. The oourt waa lega.lly constituted and had jurisdiction of the 
person and offense. Except u noted a.bon, no error• injuriously&£
feating the substantial rights of accused were committed during the tria.l. 
In the opinion of the Board of Review the reoord of trial is legally suf
ficient to support onl1' so much of the i'iruU ngs' of guilty as involTea 
findings of guilty ot voluntary manslaughter, at the place and time and 
upon the person alleged, in violation ot Aniol• of War 93, and legall;r 
sufficient to 1upport a sentence of diahonora.ble discharge, forfeiture 
of all pay and allawanoea due or to become due, and confinement at hard 
la.bor for ten year•• - the maximum authorised for voluntary :manslaughter., 
Confinement in a penitenti&17 is authori&ed by Article of Wa.r 42 for the 
offense of voluntary me.nalaughter, recognized u an ottenae of a oiTil 
nature and 10 puniaha.ble by penitentiary oontinement for more ~ one 
yea.r b;y notion. 464, Title 18, thited States Code. 

~~~. ~: :::::: 
~,Judge .&dvooate, 
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ls.t Ind. 

War Department, J.A.G.O., . - 'l'o the Secretary of Yfar. 

1. Herewith tra.nsmitted for the action of tho President are the 
reoord of' trial and the opinion of the Boa.rd of Review in the case of 
Corporal Elihu H. Winters. Jr. (36014507), Company F, 372nd Inf'a.ntry. 

2~ I conour in the opinion of the ~ard of Review, and, for the 
reasons stated therein, recommend that only so much of the findings of' 
guilt'J be confirmed as involns findings of guilty of voluntary man
slaughter, at the plaoe and time and. upon the person alleged, in viola
tion of .Article of War 93. In view of the previous· good character of 
aooused and the fa.ot that he was· a.otuated by fear rather than vioioua
ness, I recommend that the aentenoe be commuted to dishonorable dis• 
oharge, ·rorfeiture of all pa;y and allowances due or.to become due, and 
oonfinement at hard labor for five yea.r111 that the aentenae u thus 
commuted, be carried into e:x:eoutionJ and that the Federa.l Reformatory, 
Chillicothe, Ohio, be deaignated as the place of' confinement. 

I 
3. Inolos•d a.re a. dre.ft of a letter tor your signature, trans• 

mitting the record to the Prdsident for,his action a.nd a form.of Exe
cutive action designed to carry into Jffect the reoOllllD9ndat1on herein
above ma.de, should auoh action meet with approval. • 

........, ' . ·, ,._.· ~ ,-·-:.i 
~ ........,._ ····-· '~,...-,{~~ 

· }trron C. Cramer, 
l.kjor General, 

3 Inola. The Judge Advocate General. 
Inol.1-Rsoord of trial • 

. Inol.2-Draft of let. for 
aig. Seo. of War. 

Inol.3-Form ot action. 

(Findings disapproved in part in accordance with recommendation of 
Tiie Judge Advocate General. Sentence commuted to dishonorable 
discharge, forfeiture of all pay and allowances due or to become 
due, and confinement at hard labor for five years. 
G.C.M.O. 234, 15 Sep 1943) 
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WAR DEPAllTIIBN'T 
Arnry- Service Forces 

In the ~fice of The Jµdge Advocate General 
J'ashington,D.C. 

<m> 

SPJGH .. 1 JUL 1943 
cu 2.35088 

UNITED STATES ) 98TH INFANTRY DIVISION 
) 

v. ) Trial by G.C.M • ., convened 
) at Camp Breckinridge., 

Second Lieutenant SMITH F. ) Kentucky., 27 April 194.3. 
MUNSON (0-1289778), In ) Dismissal. 
.f'antry. ) 

OPINION or the BOARD CF REVIEW 
HILL., DRIVER and LOTl'ERHOO., Judge Advocates 

1. The Boa.rd o.f' Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accu$ed was tried upon the following Charge ·and Speci-
fications · 

CHARGE: Violation or the 96th Article of War. 

Speci.f'icationi In that 2nd Lieutenant Smith F. Munson, .390th 
In.f'antry, having received a lawful. order-from Lieutenant 
Colonel Nicholas D. Woodward., .3.90th Infantry., "to get 
dressed and report in the field to Lieutenant Colonel 
Joseph E. McGill this afternoon", the said Lieutenant 
Colonel Nicholas n. Woodward being in the execution of his 
office,' did., at 'camp Breckinridge., Kentucky., on or about 
April 12., 1943., fail to obey the same. 

He pleaded not guilty to and was found guilty of the Charge and Speci
fication. Evidence of one previous conviction was introduced in evi
dence. He was sentenced to dismissal. The reviewing authority approved 
the sentence an:l forwarded the record of trial for action under Article 
or War 48. 

· 3~ The evidence shows that on the evening of Stmdey., ll April 1943., 
accused went to the quarters at Camp Breckinridge, Kentucky., of Lieutenant 
Colonel Nicholas n. Woodward., Executive Officer of his regiment., 39oth 
Infantry., and'asked to have Mondey off, stating that he •needed to get 
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some finances straight and to purchaae some clothing"• Colonel Woodward 
gave the accused permission to have all day Monday off and directed 
him to report to his battalion commander on Tuesday, 13 April. Ear'.cy' 
Monday morning, 12 April, the regimental commander directed Colonel 
Woodward to have the accused report to his battalion commander on that 
day. At about 0930 Mondey-, Colonel Woodward met the accused in the 
club room of the officers' quarters and said to him: "Wey" aren't you 
getting your clothing?" "The Colonel told me that I should have 
directed you to report to the field immediately. You get dressed, 
get your clothing at the sales store this morning and report to 
Lieutenant Colonel McGill in the field this afternoon". Accused had 
on a field jacket, a pair of trousers and bedroom slippers and was 
standing behind the bar in the club room. He went upstairs immediately, 
got dressed and left the barracks. Accused did not report on that 
day to Colonel McGill, who was in the field in Bivouac Area 9, Camp 
Breckinridge. On the morning o:f 13 April, Colonel Woodward eent word 
to accused to report to him. Accused did so and was placed under 
arrest in quarters. At that time, accused stated that it had been im
possible for him to ·comply 1Vi.th Colonel Woodward's instructions. When 
asked 'Why he had not told Colonel Woodward about it, and what efforts 
he had made to comply, he said: "I went to the compa.I\Y and was unable 
to draw arry field equipment there, and by the time I got the clothing 
that I needed it was .31.30 /J53':fl and I didn't think to come b_ack and 
tell you". (R. .3-l.3 ) 

4. The accused elected to remain silent. No,testimotzy" was 
offered for the defense. 

5. T.he e~dence is clear and uncontradicted that the accused 
failed to obey the order of Lieutenant Colonel Woodward to report to 
Ueutenant Colonel McGill in the field the afternoon of 12 April. When 
placed in arrest the next morning the accused offered the excuse that 
it was 1530 before he secured the clothing which he needed. 

6. The accused is 29 years of age. . The records of the Office of 
The Adjutant General show his service as followsa Enlisted service, 
National Guard, 1929 to 19.37, and in 1940; active service from October 
15, 1940; appointed tE1nporary second lieutenant, Infantry, Axmy of the 
United States, from Officer Candidate School, and extended active duty, 
August 11, 1942. · 

The accused was tried by general court-martial on 10 December 
1942, found guilty of being found drunk in bed with an enlisted man in 
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,, a private residence, in violation of the 95th Article of War, and 
sentenced to be dismissed. The President on 7 April 1943, approved 
only so much of the finding of guilty of the Charge as involved a · 
finding of guilty in violation 0£ the 96th Article of War, con
firmed the sentence but suspended the execution thereof during his 
pleasure. 

· 7. · The court was legally constituted. No errors injurious]J" 
affecting the substantial rights of the accused were committed during 
the trial. The Board· of Review is 0£ the opinion that the record of 
trial is legally sufficient to support the findings of guilty, le
gally sufficient to support the sentence and.to warrant confirmation 
of the sentence. Dismissal is authorized upon conviction of a viola
tion o! the 96th Article of War. 

-~ :";'\,Q; (:" t ~ , Judge Advocate 

I~·~ .'"'-l_ _•- -
,.J 'h. J:YlA.;,rC,v , Judge Advocate ------------;-.------,____..__9#~ ,Judge Advocate 
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1st Ind. 

lf'ar Department, J.A.o.o., 5 - JUL 1943 · - To the Secretary of war. 

1. Herewith transmitted for the action of the President· are the 
record of trial and the opimon of the Board of Review in the case 
of Second Lieutenant Smith F. Munson (0-1289778), Infantry. 

2. I concur in the opinion of the Board of Review that the 
'record of trial is legally sufficient to support the findings of 
guilty and legally sufficient to support the sentence and to 1f8.lT8nt 

· confirmation of the sentence. · · 

The accused failed to obey a l.a1'ful order of the Executive 
Officer of his regiment to report in the field to a certain other offi-
·cer, in violation of the 96th Article of War. · 

In another case the President on 7Apr111943, conf~ed a 
sentence of this officer to dismissal for violation of the 96th Article 
of War for being found in bed 'With an enlisted man in a private house, 
but suspended the execution thereof during his pleas:ure. I reco111t1end, 
therefore,.that the sentence to dismissal in the instant case be con
firmed and carried into execution• 

. 3. Inclosed herewith are a draft of letter for your signature 
transmitting the record to the President for his action, and a form of 
Execl;tive order carrying into effect that recommendatio~. 

' --
Myron c. Cramer, 
Major General,· 

The Judge Advocate General. 
3 Incls. 

Incl. 1- Record of trial. 
Incl. 2- Drft. ltr. for sig. 

Sec. of War. 
Incl. .3- Form of Executive 

action. 

(Sentence confirmed. G.C.•M.O. 182, 4 Aug 1943) 
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Arm,y Service Forces 
In the Office of The Judge Advocate General 

Wa srd.ngton, D. C • (281) 

S?JG~ 3c:.: 235090 JUL 1943 

lJ , : :;: ·~ ~ D S '.1' .\. 'l' ~ S ~ 
v. ) Tr:iaJ. hy 'J.~. ·.!., c::mvened at 

) Phoenix, arizona, 22, 23 and 
Private JJ:lN H. SIPP ) 24 ;;'~rch 1943. To be hangod 
(6286364), Company 1:, 364th ) by the neck until dead. 
Infantry. ) 

OPDUON of the BO;u~ Oi<' tEVI:81.T 
ROUNDS, !-!~Bi.JEN and FP..30:i.P.ICI(, Judge Advocates. 

1. The record of trial in the case o!: the soldier named c:.hove has 
been examined by the Board of Revi'"'w and the Board s:1b:nitc this, its 
opinion, to The Judge Advoca~e General. 

2. The ac~1.,;,sed was trien upon the iollowin: Ch:irees and Specifi
cations: 

· CHA...'itGE I: Violatfon of the 96th Article of ·,,ar. 

Specifi.cation:. In' that Private John :1• .Sipp, Co'!lpa.ny H, 
364th Infantry, beinz in camp at Papago Park, 
Phoenix, .ii.rizom, did incite a riot c:.t Papa.go Park, 
Phoeni::, .u-izollil in that he did·urge and advise cer
tain other soldiers to ·the number of about thirty 
(30) to p::-ccu,...e arms and ammunition and notor vehicles 
from the re6imental l"otor pool and go to the City of 
Phoenix Arizona for the purpose of com"litting a riot 
therein. 

CH..:i.RGE II: Violation of the 66th Article of '.far. 

Specification: In that Private John 1r. Sipp, Co:".lp;.ny :.1, 
364th Infantry, being in camp at Papa.go Park, 
Pnoenix, Arizonc.., did cause a mutiny in the 364th 
Infantry re~iment by urging the members of said 
364th Infantry regiment to procure arms, a'lllllUl'lition 
and motor vehicles by force and go to the City of 
:Phoenix, Arizona for the purpose of committing a 
riot therein. 

http:Co:".lp;.ny
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He pleaded not guilty to and was found guilty of the Charges and 
Specifications. No evidence of previous ccnvictions was mtroduced. 
He was sentenced to be hanged by the neck ·tmtil dead. The review-· 
mg authority approved the sentence and forwarded the. record of 
trial for action under Article of War 48•. 

3. It appears that about 9130 on the evening (Thanksgivmg) of 
26 November 1942 a colored soldier of the 364th Infantry was arrested 
by the MPs of the 733d MPs followmg an altercation· in the 11Savoy" 
in Phoenix., Arizona. There was considerable ani.'llosity between the 
two organizations. The .364th Infantry was encamped twenty minutes• 
bus ride distance from Phoenb: at a place called Papa.go Park. ether 
oe:nbers of the 364th crowded around the MPs who had the· soldier 
under arrest. One of the MPs pulled his gun and shot a member of 
the 364th. The MPs then closed the. Savoy and drove the 364th me'llbers 
out of town. . Busses were sent to the usual corner known as 11l~e' s 
Place" (R. 103-110). The 364th men wAr13 lined up and then crowded 
aboard and taken back to camp. TheI'e '\'Vas ereat resentment displayed 
against the Ll?s by loud talking, muttering and noise at Mae's Place 
and on the busses. The news of what had occurred., and what each one 
thought had occurred, was told around Phoenix and around the ca!!!p. 
The news had spread so rapidly that when the bussc3 arrived there 
was a large gathermg of troops at the m1:i.n cross streets (l:oss a.nd 
Holliday) of the camp discussing the occurrence. 

The pertment evidenc3 produco1 by the prosecution showed 
that the accused., a private in Company- M of the 364th, but formerly 
first sergeant of Company D, about 10 p.m. of the nieht :in question 
was seen by Privates l,tl.rtin Tennyson and }!eyer C. Flynn in l:ine r.:l.th 
th~ oth'3r soldiers of the 364th at Uae• s _Place avro.iting a bus to 
return to camp (R• .306.,336). He boarded one of the busses and ~ms 
crowded up in the front end o'f the bus within a foot or two of Tennyson 
and Flynn and also Private Ollie D. lforth. Tennyson a.nd Flynn knew him 

•and knew his voice. They did not see him on the bus, nor did they 
hear him say anyt,hing (R.· 336,370). The~r told of the cons:i,.derable 
noise and loud talldng and shoutin.:; going on i..>1 the b'.is, but could not 
remember anything in particular that was said, nor who said it. The 
third soldier., North., subsequently ccnvicted of mutiny--qnd azainst 
whom the accused testified at his trial-was at I.ti.e's Plaee· and heard 
the crowd ta~ine about .mat had happened at the Savoy and ,about':t.l'le 
1.i's beating up and shooting the soldiers of the 364th.(H.. 17). He 
saw one soldier arrive at !.ae I s Place ~-mo wanted to ~o in and t,ash off 
the blood on his face, but an ~;p would not permit him to enter and 
1"/hen he tried to eo :in anyviay the :.JP kicked. him and struck. "iiim on the 
head with a pistol (R. 18). North then ;;.'.Ot on the bus and was 
crowded up in the front end :in almost br,dily contact with accused, 
Tennyson and Flynn. The men on the bus were all colored soldiers of 
the 364th Infantry and vrere talking a.bout the treatment of the soldiers 
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by the M.P. 1 s; North heard accused say "they ".''lere rotten, we should 
come back to tovm, wipe them off the face of the earth" (R.' 19). He 
could not remember anything else that aecused said. The men on· the 
bus were very loud, noisy and boisterous. No one corroborated North 
reJard:mg e.ccused 1 ::: alleged statement. 'Shen the bus reached the ca.mp 
it unloaded and its occupants went through the north gate of the camp. 
About 30 of them ea,thered inside about 50 yards from the ga.te. North 
testified: 

11 Q. And what happened 'there? 
11A. Tl:ie men vrero still discussing the occurrence, the 

happenings of dO'l'1Il town, and they wanted to know if they were 
going back to torm.; how could they get.guns and amraunition. 

"Q. And vrhat, if anythin~, did Sipp say? 
~'A. Sipp said they could eet guns and ammmition from 

any company around the area. 
"Q. What other conversation, if any, took place in that 

crowd?
"A. The men wanted to know how they could go back to 

tow.n; Sipp said there ~s plenty of transportation at the 
motor pool; they could use that. 

"·~. Now, what tone of voice did he nake those renarks in?
"A. Loud enoug_h for the men to understand him, to hear 

him. 
"~. And how nany men were around in that crowd at that. 

time? 
,11A. Oh, about thirty, I imgine. 
"Q. No'IT, after those statements were nade, what happened 

to this crowd? . 
"A. Well, the crowd proceeded to break up, some going 

left, and right - myself, I started toward my company. 
"~· What was your company? 
11A. It, company was company D • 

. "Q•• And did you go to D Company? 
11A. I did, sir. . 
"Q. And when you got to D Company, what did you do? 
"A. I went to my tent; took my 1'13.llet out of my pocket, 

put it in my trunk; I came back out of my tent; a corporal 
there, by the name of Celestine, was passin::.i; the rifles around, 
and I got my rifle. 

"Q. What did you do then? 
"A. After I got the rifle, I proceeded toward Hoss and 

Holliday, where there was a large crowd, approxim:l.tely one-, 
hundred, two-hundred men. 

"Q. What did you see there, in that crowd? 
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11.\. I seen an officer, which is Lieutenant Gaskins, 
tryine to quiet the crowd; he was standing on a ,veapons 
carrier, tryinc to Get the men quiet. 

11 Q. Now, how long were yo1.1_in the Company D Area, in 
your tent, there, before you secured that rifle, do you 
know? . 

11A. Not hardly over three minates. 11 (R. 20, 21). 

* * * * * * * 
11 Q. $d ,vhen you arrived at the intersection of lioss 

and -Solliday, and saw this crowd, what did you ob serve, 
relative to the crowd? 

1111.. Noisy., boisterous crovrd; the officer "\'las trying to 
quiet the crowd, 'this offfoer Lieutenant Gaskins. Private 
Sipp was standing alongside of Lieutenant Gaskins; when 
Lieutenant Gaskins wasn't saying anything, Private Sipp was 
also try:i.ng to help the officer quiet the crowd. 

11 ~. 'ilhat did Private Sipp say?
"A. He. said, 1At 83.s(;l, men, listen to the Lieutenant, 

see what he has to say. ' 
"Q. ·.-rnat did the crowd say'/
11a. There was no response fro;n the crowd. 
"Q. Did the crowd say what they were going to do? 
11A. Oh, so:ne of them would l'l3.nt to listen to the 

lieutenant, and others would 1'lallt to 1Co:na one, let• s go' 
the crowd w~s, all of it, indifferent decisions. 

11 Q. And then what happened in r~;-;ard to this crowd? 
11A•. Oh, after the officer had s.:_:;oken to the men, there 

"Ras a ":'rounded soldier bron::;ht in among the crowd; the cr017d 
seemed to flame up after this soldier was brou:ht in, and the 
crowd broke up and ~tarted I was among the men goin; towt.rd 
the motor pool. 11 (F.. 23) • 

* * * * * * * 
"Q. And when the crowd got to the !r.otor pool, what c1id 

they do? 
"A.. Some oi' the men proceeded to get tri.1cks., and move 

out of the motor pool., at that time, I did not get in the truck; 
I walked back toward ~-:oss and Holliday; it was at l~ss and 
!Iolliday that ·r met com1)8.nions that I stc.rted to tmm with. 11 

(R. 24). 

In his first i'l'I'it.ten statement Jn.3.de 26 !)ecerrib':lr 1942, dcrin::; 
the uwesti3ation of the occu:::-rence., North !'l'ide n-, mention of havin~ 
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seen accused on the. bus (?.. 25). I'riv'lte ·.lillia.c. :;:·or'.!, C:o".':nn;-,r n:;n, 
who had also been convicted of !n'.!+.'.i.nv 'tn'l a::a:inst nt,::,·:: acc 1 J.::,,_d had 
testified at :i.is trial,· knm7 the acc~sej. Qn t"1e ni::;11+. of 26 
Ifove!!'ber he v,as on one ot the buss';ls t)1"" t drove fro·n Fhoeni}: to the 
north .;ate of the camp but did not sec accused en the '~''S. :~:rt er 
leaving the .bus he savl accused tal·::L,c to sc:i:e boy ne:ir F Co~1pany area 
(:t;x. 2) and heard hi1n say .11Lct 1 s ;_;c to to·.m 11 • ?:1e bov s:lid, 11i.-c, 
let I s z;o and talk to the colonel about it". .i\.".:Cused ach•i.sed a~·~ir..:::t 
such action. The witness l)roceeded to 11D'' Cornpan:,· <l.rea and turried 1-11 
his- pass. He observed the crowd of ,nen at the mEJ.in :Ln+,e!'secti:::D of 
ca!!lp, :foss and 1:olliday .3treets. 'l'h-are WGr~ t-:ro to three !,~mdred 
there. 11::) 11 Company occupies the southeast corner of 1.:oss and ~:olli.:Jay 
Streets. Ford could not undcrst.:i.nd ·:;!1.1. t thev T:er:: savinr• bt!t a car 
1rove up contc::Jninc the wounded soldier .fro; Phoenix.· F;rd then ,rnn+ 
with the crowd t.o the mot.or pool and c:ot on one 01· the trucks ;,·rhicr: · 
headed tor:ard PhoenLx. Some of the ::ien on the trucks had rifles 
(I'.. 34, 37): 

On cross-examination he stated that Y,hen he turned :.n his 
pass to Private 'Jillie :i. :Si:con, ch'3.r;::;e oi' : ...t1:;rters of' Com93n:· "D", 
he did not observe any disorder in the orderl:' roo::1 r.esilltin'3 :('rom 
men 1Jreaking open the rifle racks (i:.. 36). 

Private First Class I.awr.ence -:r. :-!enderson, Col:':r,any 11i; 11 , on 
the night in question was in bed 'lsleep. He ,·cs a,·.:.:.!cened by t.he nois2 
outside of' his tent in the Company street. He he.:i.rd accused's voic3 
saying that the:re had 'been so'lle tro11l:llf:l dm"m. town. He ?:Ot dressed anrl 
went outside. ''l'here !le sar. accused .,,ho told him and other :_mnamed 
persons present about the H.P.' s beating up the men dcn•m to,.n and 
shooting them.· He ::ita.ted that accused s.:i.id "we sho·.1ld come to tov:n 
and do something· about it 11 • Someone then asked 11how were vre co!"'!inG 
to toffll11. · Accused replied that there were plenty of trucks at the 
motor pool. He saw accused shortly thereafter in the crovrd at ;:oss 

·and Holliday Streets tellinz the men not to :;o to to-:-111.. There was 
quite a crowd there.. Some had rifles. ;foile the cr0',71 stood .:i.ro:.:..11.d 
and talked a car drove in with the wounded soldier and that infla,.,,ed 
them and· started them en to Phoenbc (r... /~7). · P.P himself went to the 
motor pool and boarded one of the vehicles. ~enderson acr.ittej that 
in a sworn statement that he nnde on 2.:i December 1942 rega.rdinG the 
occurrence he n,.1de no mention of the accused. In the same statenent . 
he swore that· it 1.ras Ollie North (witness mentioned above) who was 
standine in the door of his tent when he. awakened who +.old him that 
there had been trouble in Phoenix (R. 49). He admitted discussing 
accused I s case with CJ.li~ !:orth and th3 others when they 71'ere all 
confined :in the jail. 

Sergeant Pharris Moore of Co,npany 11D11 ,ias asleep :in his bed 
in the orderly room of Company 11:J" on the evening of 26 lfove.. ,;~0r ;·.ten 
he was awakened· by the accused and told to get up. In referring to 

- 5 -

http:i.ro:.:..11
http:he.:i.rd
http:undcrst.:i.nd
http:n'.!+.'.i.nv


(286) 

. the accused, he stat,ed 2 

''Well, the first thing I remember was that he came in 
and shook and vrol-::e me up; he told me to ~et up, he said, 
•The 733d llPs are· shootinG up all of our boys, and we are 
going to do. something.about it I' he s~id, 'One of them even 
hit me over ·the head•• And I told -him to. go ahead, I said, 
.•I•m in bed,- I don•t want to have anythinb to do with it, 1 · 

and then ha left. 11 

Moore had been convicted. of failure to m.r:press the rfot: He was asleep 
on his cot vdthin 12 feet of the rifle rack tt,.::i. t was alleged to have 
been broken open and from which 29 rifles had been taken about 30 to 
45 minutes after accused had ::i.:wakened him (R. 55). In December 1942 
Moore made a statement under oath that he had nc:. seen the acc'.lsed '. 
that night before he went to sleep, nor after he awakened; and-that as 
far as he knew accused did not come :into the oderly room on that ·ni3ht 
at all (R. 56). This 'rltness was also in the jail with North a.hd the 
others discussinJ the case (R. 58). 

· Private First Class Willie L. Dixon,_ charge of quarters of 
• Company "D", was in the orderly room. Accused came :in there about 
9115-9130 on the ni;:ht of 26 November and told Sergeant l!oora that he 
was in town, that the 1!P' s had hit him across the head and that he _ 
wanted to get revenge on them. He tried to get troore out of bed to 
go with him, but !.Ioore would not ~o (R. €:I)). Accused left. About 15 
or 30 minutes (R. 83) later a group of about 30 soldiers came in to 
the orderly.room and broke open a rifle.rack and removed 29 rifles. 
Accused was not among them. They did not make much noise. They did 
not even av.aken Sergeant :t!oore "rho was asleep in the same room (r... 75). 
Dixon was also in· jail with, North and the others. · 

Cn '"2 •January 1943 Dixon swore to a statement that, 

~Du.rin~ the earlier part of' the nieht when the crowd was 
gatheted at the corner of U:oss and Hollic.ay, I think I heard 
Private John M. Sipp - former 1st Serceant of Company ·D - try
ing to help quiet the men dol'l?l, but I did not see Private Sipp 
in the orderly room that nieht" (R. 78). · · · 

The' orderly room is located at the southeast corner of Hoss and Holliday 
. Streets. Although he did not see accused, Dixon heard him about five 
minutes after ten o.' clock shouting-telling the men to go back and go 
to bed, and they were crazy to be doing s0~ething like that (P.. 81). 
Dixon was.about 25 yards ~wi.y from the intersection (R. 82). 

. First Lieutenant Ja!"les D. Gnskins, 364th Infan,try~- was officer 
of the da.y m the night of· 26 ifovember. .~oout 9:30 ·he received by 
phone knowledge of the shooting affray in Phoenix. He then received 
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a call from the euard at the north gate who told him that some men 
were gathered around and wanted to go to town. He went there and 
saw from 35 to 50 men gathered there. They had heard that a soldier 
had been shot and wanted to zo to town 'to see if they could do any 
good. He told the;n that they could do no t:ood and to go back to 
their company streets. The crO\Td dispersed and w._ent back.towards 
their company streets. He lat_~r. .ooserved' men i::rl.11:ing out in the 
company streets an.d-3ensed there might be some serious trouble. 
Later he observed a large crowd of m.en ea.thered at the ma.in inter
sc;cticm (R. 92). It was about 10s30 p.m. _ They were shouting and 
yellinc;; they vranted to go. to toVltl to 11get" the MPs. 

11 I rushed in the crowd., tried to quiet them dOl'IIl so ' 
I could cet - eive them some orders; I yelled at least 
several times in a J.oud tone of' voice, but they could not 
hear me. Private Sipp came right. beside me and yelled at 
the top of his voice, and said., 'Men, this is Lieutenant 
Gaskins, let I s listen to what he has to say.' Finally, 
between Private Sipp and ~self, we mana.eed to quiet the 
big crowd dawn. It m..s then I gave them orders not to go 
to tcnm; that this was mutiny in its worst forri, 'Those are 
my orders, don't eo to tO\m.' And about that time a civilian 
car drove up, right next to the crowd, and someQne yelled, 
•A. soldier has been shot.' At that time the crowd went com
pletely wild., I could not control them at all; I managed to 
keep them from the car., away from the car long enough to 
have the soldier taken to the officers• club for medical 
treatment because there was a doctor in there. Then the-song 
started rin(;ing OUt about I Let IS get trucks and go to town 
together; let's go to the motor pool, get trucks and go to 
tcr.m and get them.' At that time I slipped out of the crom1., 
went to the motor pool to the Dispatcher's Office., told them 
to disconnect the trucks and do something to the .motor so the 
trucks co-.udn 1 t run. Cn my wa.,- back., tomrds the officers• 
club, which is also towards Moss and Holliday., where the crowd 
vias, I met this crowd head-on. I noticed abQut fiye or six 
rifles in the crowd. At,--a.in I ordered them not to go to town; · 
it was the worst form of nn1tiny., 1Thos& are my orders.' Then 
continued; they went on either side of me., and I just went 
right throush the crowd. As I got to the officers• club, I 
y;aited outside to see what was going to happen. I noticed 
about four tr.1cks left the motor pool; as I sa,.., them leave, 
the r.:.otor pool., I called the highway patrolma.n and told him 
to stop any trucks loaded with colored soldiers going to 
Phoem.ix from Papago on Van Buren., Thoms.s or McDowell Roads. 
Those trucks were returned about an hour later. They did stop 
the trucks., all but one" (R. 93). · 
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Accused was with him at least twenty minutes helping him 

to try to q~iet the crowd (R. 96), and was the only aie there helping 
; hb1 (R~ 101). Lieutenant Gaskins knew accused when he was First 
Sergeant oC "D" Company. Accused's reputation for soldierly bear
ing, honesty and inteerity, and obedience rras r;ood. Accused was a 
good first sergeant and maintained discipline. 

Second Lieutenant li'illiam' F. Housner observed the large 
~thering cf soldi.ers at the rein crossing in the caTtlp milling around 
and !!nl~ing a nois~ about 5 or 10 minates after 11 o• clock. The sol
diers were talking to each other about one of their men"being shot 
by an 11> in town. · 

"**"*they kept insisting on going to town; that he, 
Lieutenant Housner, went up to the middle of the crowd and 
attempted to stop ,them, Md get them to stay in camp; tha£ 
he told them it would be foolish for the~ to so to town, 
and it would just cause him trouble; that he g:ive them no 
direct orders but just told them that it wot•ld be foolish 
for them to bo to town; that he saw two other officers trying 
to quiet the crowd., namely., Lieutenant Lovelady and I4-eutenant 
Ga.skins. Li8laltenant Lovelady was standing in front of a 
weapons carrier; that, both oi these officers were in the 
crowd at the same time he was; that he heard two shots fired 
in this crowd. Che fired near the old eua,rd house, and the 
other one :fairly close to the crowd. That while the crowd ,:,,cs 
at !.foss and Holliday streets he sa'Vf ·some men in it with rifles 
and other weapon_s; that he took .fotlr rifles away from four men 
who were in the crowd. That when he entered the crowd, when 
he .first saw them, there ;Os no resistance to his entry into 
it; that no violence was offered to him; that·when he took the 
rifies away from the men., they gave them up willingly; that he 
did n~t hear Lieutenant Lovelady give a direct order for the 
crowd to disperse; that he did not hear Lieutenant Lovelady or 
Lieutenant Gaskins give a direct· order for the crcmd to dis.;. 
perse; that the crowd appeared to be a hostile crowd, but they 
did not appear to be hostile to the officers; that the only 

· order he &a,ve to the men about not r;oing to town was that he 
ordered the men driving one of the trucks out of the motor pool 
not to go to town; that the truck pulled ~~t and drove off in 
violation of this order; that he he2.rd Lieutenant Ga.skins tell 
the "!118Il on Moss and Holliday stree~s that :!.t would be foolish 
for them to go to town; if they go to town they would just 
cause twice as· nruch trouble as had already started., and that 
he, Lieutenant Gaskins, didn 11l blame them for anything that had 
happened up town; that he, Lieutenant Gaskins, said tha~ more 
than likel;r it was the !.lPs' fault. That later he ~s at· the 
officers I club and sa.w a." wounded soldier brought into the 
off:f.cers• club, and that as he came out of the officers' club, 
he saw a portion of the crowc;i approaching toward the. motor 
pool; that he went to the moto;- poolj that he saw.four trucks 
leave the motor pool;***" {R. llo, 117). 
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The defense I s motion for a finain~ of not guilty under the evidence 
was denied by th~ court (R. 2l.). 

For the defense numerous witnesses were cal.led to show that 
the accused ms in and around the noncor.mdssioned officers' club m 
the ca'llp frolll about 61.30 p.m. 26 November until Umes vary:ing from 
8 p.m. to 10 p.m. (R. 121., 131., l.3t~., 148., 157., 1'79., 190). 

Staff Sergeant John Wallace on the night of 26 November, at 
Papago ·Park., heard a shot fired and 15 m:inutes later went to the main 
intersection. It vas about 10 p.m. 'There he saw the accused, 
standing on the hood of a weapons carrier talldng to the crowd below. 
He heaz.:d him say., "Fellows., don't go up there because we can't get 
anywhere like that, because we are a mob" (R. ~5). He did not ob
serve anyone else tryins to break up the crowd. 

First Lieutenant Robert C. Propst was amkened by a shot when 
asleep in his quarters at the camp. He dr,essed and went out to the 
motor pool and sto:,:,ed several trucks loaded with men and some rii'les 
fro~· leaving the camp. The accused rushed up and said "Lieutenant., 
you have eot to stop them; they are eoirig to kill someb9dy". Accused 
himself was doing his beat to stop the IOOO (rt. 2rJ:}). 

Captain Robert s. Sirayze was -rra.lkine east on ?loss Street wi1.en 
the soldiers had gather.ad at the main crossine ai the nieht of 26 
November 1942. Accused came up .to him., abo11t. 11 or lls30 p.m., and 
said., 11Capta:in., we have got to do sometrdng to stop these men; all 
they are going to do is to eo to town and Lii.ve our regiment a bad 
name". 

The Captain went to the motor pool and ordered the dispatcher 
to remove all the keys from the trucks. He then went to the officers• 
club and sa.w Captain Burdi~k and accused there. He told Capta:in 
Burdick of all that accused had done in tryin~ to stop the men from 
going to tO'llil ar.d. trr..ni; to q_uiet, them (R. 210). 

Captam Robert B. ~,tcGivney of Company "1,!11 ., testified that 
accused ,'j3,S not issued a pass on the evening of 26 November to go to 
Phoenix. 

Captain Charles D. Reddell ms.awakened about '11145 p.m. on 
26 November by the noise and $}louting ·of the men. gathered at the main 
intersection of the camp 75 yards avray. He dressed an1 went to the 
motor pool. He passed within 50 yards of iloss and :Iolliday Streets. 
There was no one there .then. At the motor pool he saw the tail. lightc 
of a truck i,,ing out of the west gate and another truck coming out 
of the pool. There were several men talking about 0oing to town. A· 
man whom he la.ter lea.med ms accused was. trying to talk the men out 
of gomg (R. 224). · · 
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Corporal Charles Ellison was also at. :Moss and. Holliday 
Streets about 10 'p.m~ on the .E!V'eiling .of: 26 November and. saw accused 
up a1 the weapons carrier trying. to quiet the soldiers and to stop 
them (R. 233-238). When the wounded soldier was brought in they all 
quit the 1.n-tersectiai.arid rushed -ri~t over to the motor pool (R.
242}-. -

, . Private~ Jc1i.11es D. ·Smith was in the jail in Deceml?er. 1942, with 
North and Col.line and Jackson. He overheard North tell Collins that 

. he was going to get even with accused and if he were asked if accused 
tried to stop the soldiers .from eoing to tovm that night, he was 
going to tes~ify that accu&~ encouraged them to go· (R. 246). 

.. . . . . 

, The accus.ed a .f'ter being advised of hi°s rights elected to 
testify cri his Cll'IIl behalf. He clai.'lled he spent the evening of 26 
~ovember in and aro'.llld. the noncommissioned officers• club ~t Fa.pa.go-
that he -was not in Phoenix that night. About 10 p.m. he went over 
to "D",.Company area-which is ai the way to his own "M" Company area 
and stayed in the orderly room for about- a half an hour talking to 
Uoore. - Dixon was :1_n the room as "C"Q". He denied that he asked or 
urged ?!oore to go to town. Vlhen he call\8 out of the orderly room he 
saw the men gatheting in the area and heard them talking about going 
to Phoenix. He tried to t.llk them out of it--to discourage· the idea. 
He told them they would be fools to do anything· like that. Henderson 
ms among the:::. So '?las North (R. 252-253). He then went·back to · 
the orderly room and told troore and Dixori about the men looking for 
rifles-tha~ they should lock the.rifle racks. He then joined 
Lieutenant Gaskin~ at Moss and Holliday streets .and helped to quiet 
the man gathered there so that Lieutenant Gaskins could talk to them. 
Lieutenant Gas~:ins left him in charge until Lie1.1tunant Propst came 
up. Things were mider ccntrol. Lieutenant Lovelady a.ho came there 

--~d tnliced to the crowd and then left. The car ccnta:ining the wou.'1.ded 
soldier arrived. That excited the crowd.:· It broke and the soldiers 
ran·to the .motor pool. He rushed over to try to stop them fro"ll going 
to tovm. He succeeded in stopping many. He helped C~ptain Swayze 
pick up many rifles that were disc.,,,rded (R. 250-260). He denied that 
he urged or advised anyone. ... 

Captain llc:Jivney, commanding •Officer of Company "~J", 364th 
Infant?"Y', testified that accused -was a good leader, good instructor, 
obeyed commands, could give them, had the r aspect of his nen, vigor
ously enforced discipline and he would accept accused• s word as he 
would that of an officer (R. 286).. . 

• In rebuttal the prosecution put in evidence t-vro letters 
written by accused to a Private King ,·.nile accused was conf:ined in 
jail and King was m a hospital (R. 29S,· 300). These letters indi
cated that accused was anxiou~ to fu:.ve so:neone :procure witrtesses for 
him to prove that he was in the noncommissiOMd officers• club the 
evening of 26 November 1942; and that ~ccused had some -mc-ney and was 

- 10 -

http:Fa.pa.go
http:accus.ed


(291) 

willing to 11fix them up". Many witnesses were called by both sides 
to prove the presence ar absence of accused :in Phoenix that even:ing.· 
This issue of minor importance detracted from the real issue of the 
case. 

5. A discussion of the.case would be inadequate without some 
com."llent upon the caliber of the testimony upon "\'Thich the find:incs 
of guD.ty must necessarily be based. :5'ive witnesses testified un-· 
favorably to the accused: North, ]lord, Henderson, Dixon and lloore. 
North and ::?ord were convicts a:::;a:inst whom the accused ha.d testified 
at their trials. !!enderson was also a convict who had been conf:ined 
with ?forth and ~·ord and discussed at len~h this charGe a.;ainst 
accused. In December he rra.de: a sworn statement rs;::arding the occur
rence of 26 November and made no mention of o.ccuseo... ~t that ti":le 
he stressed the activity of North. ~.:oore w2..s also a convict and con
fined vii.th the others and dlscussed the char~e aeainst accn~ed. In 
Jccer.ber he swore that he had not seen accused at all on the night of 
26 November. This is contrary to his present testimony and therefore 
he perjured hi;,;self :in one statement or the other. Dixon 1Aias not a 
cmvict but rod beeci confined for a ·,'1l1ile with North and the others. 
He also 1"/a.s an admitt'9d 1-erjurer as he, contrary -to h:i.s present testi
mony, s-:rore in earl~r January that he did not see accused in the orderllr 
room th~ ni~ht of"26 November. 

It was clearly s..11.own by witnesses on both sides, princi~lly 
co-:ni::;::;ioned off;icers--that accused was the onl;,• enli:;ted man '\'rho 
took an active p::.rt in tryine to quiet the i:oldiers cathere1 at Hoss 
and Holliday Streets and to stop the':1 f'rorr. go~n;; to Phoen~-=~. ·:,lien 
Lieu.ten:..nt Grwkins was unable to mal-'.:e hirr:self heard in the. crowd, it 
was accused who got the crowd quiet. It was accused i7ho by means of 
his vo::l,.ce and leadership ability .;:;ot t.he crowd to H.r:ten to the 
Lieutenant; who called other officers; su~gest8d ne.:ins of r,revent:ing 
the men from tak:ing the trucks; helped remove ke~rs from the trucks; 
and performed other acts to stop the mob. Eis efforts might have 
succeeded had it not been for the untb1el~r appearance of the auto:'!lobile 
containing the soldier shot by the !.'.Ps. All concede that the appear
ance of the wounded soldier cau.sed the execution of the common intent 
to go to the motor pool, seize some trncirn, and head for Phoenix. 

The court, however, has accepted ~s true the testimony of 
the five witn~sses that the accused spoke the word::; incitins the riot 
and mutiny prior to his commendable act:i.cn to the contrary. 

ReferrinG, now, to Charge I, the accused is charged with 
:incitin~ ~ riot. The Specification allezes that he did this by urGing 
and advising about 30 other soldiers to procure arms and a.~'llunition 
and motor vehicles, go to Phoenix, and commit a riot there. 

- 11 

http:act:i.cn
http:vo::l,.ce


(292) 

Bouvier defines a riot as, 

na· twnultuous disturbance of the peace by three persons or 
more, assembling to~ether of their own authority with an 
intent mutually to assist each other against any_ one who 
shall oppose them, in the execution of scne enterprise of 
a private nature, and afterwards actually executing the came 
in a violent and turbulent manner, to the terror of the 
people, whether the act intended were of itself lavrful or 
unlawful." 

The only assemblin~ that nif;ht of 26 November that approaches 
the foregoing definition was the assembly of soldiers at 1~oss and 
Holliday Streets in their camp at Papaco Park. T.Jndoubtedly more than 
three persons assembled tl}ere in a tumultuous manner with a com.::ion · 
intent and displayed force and violence. Their purpose was to go to 
Phoenix and de:.'.1.l with the !.::Ps there. The record does not disclose 
that they ever carried out this purpose. The Specification alleges 
that the purpose was to ;:;o to Phoenix to "commit a riot therein11 • 

In other words, this ms a riot to commit a riot. In fact, it was. 
a riot amone the soldiers to seize arms, arrununition and trucks. This 
they succeeded in doing. For the purposes of the opinion we will. 
assu~e that the assembly at Uoss and liolliday Streets constituted a 
riot•. The legal issue is then simplified. Did the accused cause this 
riot? · 

In order to answer this question it should be ascertained 
at what time the assembly first took place. Lieutenant Gaskins said 
he saw the men already gathered there at 10:30. North, who 3ot off 
the same bus with the accused, walked to his company street and anywhere 
from J to 15 ndnutes later·joined the crowd already asse~.bled there. 
At .that time accused was helping to control the crowd. , Ford also went 
\o Com:xiny IIJII located close to the intersection in question, turned 
in his pass and saw the crowd assembled at the intersect,ion. There 
were two to three hundred men gathered there then. It is a ,parent fro:n 
this evidence and the evidence produced by the defense that the assembly 
or gathering of a crowd at Hoss and Hollida;}r St.reets took place before 
accused arrived back in camp. It was shovm that the bus he boarded 
left PhoenL--c at or after 10 o'clock and th~t it took tv,enty ~utes 

· to reach· Papa.go Park. 

The only evidence. produced by the prosecution to support this 
Charge and Specification is the tesU:nony of North. His story was 
that accused, while a passenger on the crowded bus, in answer to 
someone's derogatory re:uark concerning the l,:Ps of Phoenix, in a loud 
voice stated, "they were-rotten~ we should come back to town, wipe 
them off the face of the earth11 • It 1"/as not shown that anyone other 
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than North heard this remark. Two other witnesses of the prosecution 
standing .in almost bodily contact with the accused on the bus did , 

· not hear him say anything. The bus was filled with noisy, boisterous, 
shoutinb soldiers. The prosecution failed to show what effect, if 
any, the accused's rems.rk had upon his possible listeners, assuming 
that he mde it. After the bus tmload~d North says about 30 of the 
passengers gathered near the· north gate and "they" wanted to kno;v if 
th.ey :were going b~ck to towp how could they get gu."ls, ammunition and 
transportation. North says accused told them that they co,ild get guns 
and ammunition from any company around the area, and transportation 
from the transportation pool. It should be noted that accused did not 
urge them to do this, nor suggest force or violence. Not one of the 
thirty was identified. Not one was called as a witness to corroborate 
North. It was never sho1/\'l'l that o.ny one or more of these soldiers p.::.r
ticipated in the riot that -wa.s either then in progress at Moss and 
Holliday Streets, Papa.go Park, or that. took place subsequently. Y~ba.t 
effect, if any, accused's advice had upon the thirty soldiers or any 
·of the:n was not showrl'. A.ccordin~ to North the crowd broke up, going 
in different directions. Lieut::nant Gaskins observed this g.:..therinJ 
of 35 or more men. They had heard about the soldier who had been 
shot by the ]nPs and w1nted to go to Phoenix. He did not mention 
accused as having been among them even though he knew accused well. 
The Lieutenant talked to them and told them that they could do no good 
by i:;oing to town; that th~ natter was being taken care of by the 
proper authorities, and for the· men to go back to the:i..r con:;:u-r.;:,r streets. 
He &3-ys that the men did then disperse and return to their co:npa.ny 
streets. Accordine to North, -vrhose testimony has been given full 
credit, he himself proceeded directly to his company street and ai~ost 

· immediately he was haridcd a rifle by Corporal Celestine and sh~rtly 
thereafter he joined the mob at Moss and Holliday Streets. 

The testimony of !1oore and Dixon had very little, if any, 
bearing on the case. Accused· came :into the orderly room and awakened 

_ JJoore and urged him to get ilp and told him they were i:;oine to do 
somethine about the !!P's shootin 0 up·the soldiers of the 364th. Moore 
went back to sleep. Dixon stayed in the orderly rooni. Ne:.i.ther was 
:incited to riot, nor to take any action as a result. of accused's 
alleged urgings. Ford's testimony '?ras of no value. He saw accused 
talking to a boy soon after the arrival of the buses from Phoenix and 

·heard him urge the boy to 20 to t.cr,m and not to bother about talking 
to the colonel about it. 1'ihether the unidentified 1'boy11 ever p-'lr
ticipated in the riot or not is not shovm. Henderson, the only renain
ing unfavorable witness, did not witness the occurrence on the bus 
nor the· occurrGnce of the alleged renarks r.ade by accused to the 30 
or more soldiers who gathered near the north gate. Henderson i':-1.S 

asleep in Company 11D11 street-whieh is near ?Joss and fiolliday and a 
. considerable distance .from the north gate. Ha was a,va.kened by the 
noise of people outside of his tent •. He heard accused's voice telling 
that there ha.d"been some trouble ~o~n toYm. Henderson got dressed 
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and ,-:ent out.side of his tent. Accused told "us abO'tt, the Y.Ps" :i.nd 
said "we should co to to-:vn and do something about it 11 • No mention 

11us 11or explanation ·is made of who constitutes or 11we 11 •. Th8re 1•,=.::, 

a.::;air. no eYidence of r;t,.at effect if any accused I s words hud upon .the 
11us 11undisclosed or 111'Tc 11 • · 

T:1e conr.lusion is therefore inevitable that tte prosecution 
has .failed to prove that c.ccuse.:1 .:.ncited or c.:i.used the riot. The 
tu.rnultaous aase:nbly started before accused spoke the vrords complained 
of. The mob I s action in sej_zing the trucks and heading for Phoenix: 
was caused b:r the sight of the wounded soli:1Jer. 'l'he record is 
therefore insui'ficient to sustain a findin;: of .::;uilt:· ·cf the Charge 
and Specification. 

;Tith reference to trie ;"i:ore ser:j.ous char2:e of cu•1..::;:in; a mutiny, 
Bouvier has defined mutiny as 11the lawful resistance of superior 
o~ficers~or the raisinz of com,~otions and disturbances--in op,osi
tion to the authority of the officers." Para;;r;i:.:)11 1.36, ~Janual for 
Courts-:.artial, 1928, states, 11:.!:t.:.ti.T1y imports colloctive insubordina
tion and necessaril;,- :includes oome co::1bin~tion of two or more persons 
in rasistin::; lawful milibry a1.tt~1ority.rr !11t:iny hnn also be::m. dcfi.,ed 

·as, "concerted insubord~-n~tion, or r.')l'lcerted oppositbn er resistance 
to, or defiance of, lawful r.:i.litary authorit:r by three or ,c1ore persons 
subject to such authority with the intent to usur,, subvert or override 
such authorit;r" S0c. 424, Di~. Ops. J"..G, 1912-1~0. :3o serious is the 
offense that .:.rticle of 'l:ar 66 provides for pu..11ish::1en+, by death for 
c.n;,· soldier who causes anJ ;:,-....tiny. 

The proof reqnired is (a) an act or ::..ds of accused r,hich 
proxina.tely tended to creat~ ~ certain intended (or act:.ial) collective 
insubordination;· (b) a sr.>ecific intent to create a certdn intended 
(or actual) collective ins11.bordination; and (c) t!:at the insubordina
tion occurred. 

In applyine these principles of law and evidence to the facts 
disclosed by the r13cord, a mutiny actually took place on the nicht of 
26 November at Papago Pnrk when those assembled at \·oss and ~Iolliday 
Streets collectively refused to o'bey the ordeI'. of Lieutenant Gaskins 
not to so to tovm-"Those are my orders, don I t zo to town 11 • But about 
that time a civilian car drove up rir;ht next to the crowd vn.th the 
wounded soldier. The crowd went completely wild. The Lieutenant 
could no longer control them. In violation of the only order given· 
a [;l"O:I!? seized trucl~s a..11d headed for Phoenix. There was the mutiny. 
The sa.:::ie v.i.tness who proved the mutinJ' stated that the accused was 
helpinz--a.nd the only one helping-to quiet the crowd and prevent 
them from goin(; to town. The apparent proxirrate cause of the collec-· 
tive insubordination vra.s the sight of the wounded soldier. The acts 
of the accused by L'Jak:ing the rerrnrks attributed to hil!t by North, Ford, 
Henderson, Moore and Dixon were not shown to rave any causal connection 
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,-::i_th ·:l11.'.:t took place, much less to be the pro:v:::.i.,r.at'3 cause. .t\.s was 
po:i.nted out in reference to Char::::;e I :.nd the Specification there
unjcr, tl-ie prosecution did not show that any one of the U.'111&med and 
unidentified 9ersons to whom accused is alle~ed to h~ve addressed 
his rena.r];..,s participated in or took an~r ]llrt :in the riot. or the 
ffi'J.tiny. 

It therefore necessarily .follows that the record of trial 
does not sustain the f:indinc;s of ;;uilty of <:lither Chart:e or Specifi
cation. 

The accused vainly tried to c cmvinc e the court that he was 
not :l.n Phoenix tlut nic;ht. \,:i.cther he was or was not was not a vital 
i~sue. The defense produced nwnerous ':'r.l.tnesses to. show ,mere the 
1::c.used w13 durin::; ti-vi early evening of 26 November. The prosec1,tion 
produced letters Vl?'itten b~r the accus~d .t;ending to shJn t!w.t he was 
will:ins to procure alibi witnesses at any price. This issue befosged 
tha rr.ain issue of flc-t--were the acts of the accused the proximate 
cause of ~h_e riot or the :mutiny'/ 

6. The recorcl cf trial. sho-;v-s that the accused is 2d yea.rs of 
age; that he enlisted 10 3epte~Jr 193~ a.nd served until 26 October 
1941. He aGain enlisted 27 October 19/.l for a term of three yee.rs. 

~ 

7. The co•J.rt '!TJ.s le1:;ally cJI1stit:1ted and had jurisdiction cf 
the 1Jerson and offense.. l!o errors injuriously affectinz the substan
tial rights of accused were com.'llitted d1.l.!'ing the trial. Jn the 
O:;Jinion of the Board of ~evi~! the record ·of trial is not legally 
sufficient to support th"tf(dll>gs of ,;uUty and the sentence, 

J/riJ~~-----''--'--:--~-r"-=,:;..:.::a.-"-,-=-' J'.ln.6e Advoco..te. 
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1st Ind. 
~ ; I J r -

,; . ! ,: ·. 
.. • I.Har De~artmant., J.A.G.o• ., ?. i; - To the Acting Secretary 

of ijar. · 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of tre Board of neview in the case of 
Private John I.!. Sipp (6286364)., Company 11., 364th Infantry. 

2. I concur in the opinion of the Board of Revievr and., for the 
reasons stated trerein., ~commend that the findings of guilty be dis
approved; that the sentence be vacated and that all rights., privil-. 
eges and property of "Which accused has been deprived by virtua of the 
firxl.ings and sentence so vacated be restored. 

J. Consideration has been given to tre attached ten letters from 
accused., his mother., sister and aunt., three addressed to the Connnanding 
General, Western Defense Connnand., one addressed to the Chief. of Staff., 
Western Defense Command., one addressed to the Chief of Staff of the 
A.rrrr;t., one addressed to the Secretary of Vlar., three addressed to the 
President and one addressed to hlrs. Roosevelt., all urging clemency 
in accused•s behalf. 

4. Inclosed are a draft of a letter for your signature., trans
mitting the record to the President for his action., and a farm of 
Executive action designed to carry into effect the recOIDID9ndation 
hereinabove made., should such action meet with approval• 

. ~-~-. ·--~· 

JJyron c. Crrumr., 
1:ajor General., 

lJ Incls. The Juige Advocate General. 
Incl.l-Record trial. 
Incl..2-Dft let. sig. A.Sec.War. 
Ircl.3-Fonn of action. 
Incl.4-Let. fr accused to C.G• .,3~27-43. 
Incl.5-Let. }.::rs. Sipp to C.G. 4-3-43. 
Ina.6-tet. }ks. Sipp to C.G. 4-10-43 
Incl.7-Let. to Pres. f'r Adele Winters., . 

4-10-43. 
Incl.8-Let. to 1:rs. Roosevelt fr I.::rs. Sipp., 

4-10-43. 
Incl.9-Let. to Gen. 1larshal.l fr Adele Uinters 

4-15-43. 
Incl.10-Let to Pres. fr Sipp., 4-15-43. 
Incl.ll-Let. to .)3c. Tiar fr Sipp 4-18-43. 
Incl.12-Let. to c. G. fr Sula Rickard., 4-25-43. 
Incl.13-Let. to Chief Staff., Uest. Def. Cmd. 

fr accused., 5-6-43. 

(Findings and sentence vacated. o.c.v.o. 197, 11 Aug 1943) 
-16-



WAR DEPARTMENT 
.Artrr;' Service Forces 

In the Office o! The Judge Advocate General 
Washington., D. c. (297) 

SPJGQ 
CM 235092 

.U N I T E D S T A T E S ) THIRD SERVICE COMMAND 
ARMY SERVICE FORCJiS 

v. ~ 
) Trial by G.C.JJ:• ., convened 

Second Lieutenant WILLIAM ) at Fort George G. Meade., 
R. LESTER (0-251794). Corps ) Maryland., 3 May 1943. 
of Milltary Police, 713th ) Dismissal. 
M. P. Battalion. ) 

OPJNION of the BOARD OF :REVIEW 
ROUNDS, HEPBURN and FREDERICK., Judge Advocates 

1. The record 0£ trial in the case ot the officer named above 
has been examined by the Board of Review and the Board submits this., its 
opinion., to The Judge Advocate General. 

2. The accused was tried upon the following Charges and Speci
fications: 

CHARGE I: Violation of the 96th Article 0£ War. 

Specification: In that Second Lieutenant William R. I.ester, 
713th Military Police Battalion (ZI)., having 
been restricted to the limits o:t his post 
did., at Fort George G. Meade., Maryland., on 
or about April 11., 1943, break said restriction 
by going to Baltimore., Maryland. 

CHARGE II: Violation of the 94th Article 0£ War. 

Specification: In that Second Lieutenant WflJiam R. lester, 
713th WJ.itary Police Battalion (ZI) did, at Fort 
George G. Meade., Ma.ryland., on or about April ll, 1943, 
knowingly and will.fully apply to his om use ·and 
benefit, a five (5) passeDger Ford Sedan No. ll9653, 
Battalion Sta££ Car., of the value of about $866. 66, 
Property of the United States, furnished and intended 
for the military service thereof. 
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He pleaded not guilty to and was !ound guilty o! the Charges and 
Speci!ications. There was evidence submitted of one previous conviction, 
for conducting himself' in a manner to bring discredit upon the militar;y 
service, in violation ot Article ot War 96. He was sentenced to be 
diBlllissed the service. The reviewing authority approved the sentence 
and forwarded the record ol trial for action under the 48th Article ot War, 
'With a recommendation that the sentence be suspended during the pleasure 
of the President. 

3. The pertinent evidence submitted by the prosecution shows that 
on 11 April 1943, the date o! the occurrences hereinafter related, the 
accused was properly restricted to his post which was Fort George G. 
Meade,· Maryland (Eic. •c•). 'l'he accused was at that time Motor Trans
port O!:ticer. About 1115 a.m. on that date he ordered Private First 
Class Michael A. Koral to procure tram the motor pool a Ford Sedan used 
as the Battalion Stai'! Car, property of the United States, and drive 
him and a laey- !riend to Baltimore, Maryland. Atter leaving the laccy
off at ber home they returned to the post, arriving about 5115 a.m. ot 
the sama day. 'l'he vehicle was immediately returned to the motor pool 
(R. 6-12). 'l'he speedaneter showed that it had traveled f:f) miles during 
the trip. Xhe accused at no time was given proper authority to use the 
vehicle in question, nor to break his restrictions (R. 18). 

4. 1'he accused elected to testify ai his own behal.f. He admitted · 
that he was restricted to his post. Nevertheless he left the post ai 

the morning ol 11 April 1943 in the Battalion Stai'! car and drove to 
Baltimore and return. He explained his conduct by stating that a laccy
llho had visited him the evening of 10 April became ill and he felt 
justified in talcing her to her home 1n Baltimore and the staf'f car was 
the only means of transportation then available (R. 30-32). 

5. All of the necessary elements of the offenses charged were not 
only clearly proven by the prosecution but frankly admitted by the 
accused as a witness in his own behai£. He broke the restrictions. He 
used the Govenunent vehicle described for his own personal use for a trip 
to Baltimore and return•. His explanation goes solely to the question o! 
extenuation or mitigation of the punishment. The court was justified in 
finding him guilty of the offenses. 

6. Seven members of the court and the trial judge advocate and the 
reviewing authority reccmioond clemency by suspending the sentence of 
dismissal because of the superior.manner in which the accused has 
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per.t'ormad his ot.ticial. duties. 

?. The accused 1s .36 years ot age. Be was a 118mber ot the Branch 
Intant.r,r Reserve .traa 9 April 1928 to 29 Karch 1938. · He served as an· 
enlisted mm !ran 11 December 1940 1.m.tll 25 May 1942, when he was 
canmissioned a 2nd Lieutenant, Mllitary Police. 

8. Xhe court was legal.17 constituted. Ho errors injurious]J"
at!'ecting the.substantial rights o.t the accused were camnitted during 
the trial. In the opinion ot the Board of Review, the record ot trial 
is legall3' su.t'.t'icient to support the findings o.t' guilt," and the sentence, 
and to warrant contirm&tion ot the sentence. A sentence o.t dismiaNl 
1a authorized upon convictim ot violation of either Article of War 96 
or Article o.t War 94. 

-.3 -
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1st Ind.· 

\far Department, J.A.G.O., 8 "."' JUL 1943 , -_ - '!'o the Secretary of- iJar. 

- l. Herewith transmitted for the action of the_ President are 
the record of trial and the opinion of the Boord of neview :in the 
case of Seccnd·Lieutena.nt WilliamR. Lester (Q-251794), Corps of 
Military Police., ?13th Military Police Battalion. 

2. I concur :in the op:inion of the Board of Review that the 
record of trial is legally sufficient to suppor·t the .tind~gs and . 
sentence and to warrant, confirmation thereof. I reconunend th.a. t 
the sentence be confirmed but that the execution thereof be suspended 
durine the pleasure.of the President. 

3. Inelosed are a draft of a letter !or your signature., trans
mitting the rec.ord to the President for his action, and a form of 

-Executive action designed to carry into effect the recolTll'lendation 
hereinabove :ma.de, should such action meet with approval. 

Q... ~--o_ _.•._..,....__ -
Myron_ C • · Cramer, 
llljor General, 

3 Incls. The Judge Advocate General. 
Incl.1-Record of trial 
Incl.2-Dra.ft o~ let. for 

sig. Sec. of \far. 
Incl.3-Form of action. 

(Sentence confirmed but execution suspended. o.c.K.O. 200, 
12 lug 1943) 
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YT.AH. DEPAnTJ.iEHT . 
J.rrrry Service Forces 

In the Office of The Judge Advocate General (301) 
Uashington., D. c. 

SPJGN 
CLI 235134 J 6 JIJW 194 3 

.UN I T ED STATES ) FOURTH. SE.'1VICE C01lliAND 
) ARMY SERVICE FORCES 

v. ) 
) Trial by G.C.M• ., convened at 

Private EGON B. GRAMPP ) Camp Wheeler, Georgia, April 
(32800699)., Company A., ) 22., 1943. Dishonorable dis
13th Ini'antry Training ) charge and confinement for 
Battalion. ) five (5) years. Disciplinary 

) Bqrracks. 

HOLDING by the BOARD OF REVIEW 
CRESSON, LIPSCOLlB and SLEEPER., Judge Advocates. 

1. · The record of trial in the case of the soldier named above 
has been examined by the Board of Review. 

2. The accused was tried upon the following Charge and Speci
fications: 

c:a:.P..GE: Violation of the 96th Article of TI'ar. 

Specification 1: (Disapproved by the reviewing authority.) 

Specification 2: In that Private Egon B. Grampp., Com
pany A., Thirteenth Infantry Training Battalion., 
Ca.rap JJheeler, Georgia, did, at Camp 1Jheeler., 
Georgia., on or about lllarch 16, 1943, wrongfully 
and unlawfully make and utter the following dis
loyal statement against the United States of 
America, to wit: 11! will not fight against · 
Germany because I have flesh and blood relatives 
living in Germany and I prefer to be placed in 
an internment camp"., or words to that effect. 

Specification 3: (Disapproved by the reviewing authority.) 

Specification 4: (Disapproved by the reviewing authority.) 
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Specification 5: In that h'ivate i::eon B. Grampp, Corn
pa.l'ly A, Tnirteenth In.i'antry 'l'rai.ninc Battalion, 

-Camp ·;;'heeler, Georgia, <lid, at Camp 1',"heeler, 
Georgia, on or about ,~arch·Jl, 1943, wrongi'ully 
and unlawfully make and utter the following dis
loyal statement against the United States of 
iJnerica, to vrit: 11I have money and relatives 
in Gennnny. A cousin of mine is a flight leader in 
the 'Luftvra.i'fe', and an uncle of mine-. .i.8~a llajor in 
the German Larine Corps. I am a German a.ad ...I am 
re[:istered with the German Consulate, and i{ any
thin; should i1appen to me, something will happen to 
an J..r.1erican in Germany. Uy money is safe vthere it 
is. I have too much to lose by fighting Germany.• 
I hate the Japs, but I would not fight against 
them. If I had known about the· Anrry in advance, I 
irould have refused to take the oath and would have 
been sent to a concentration camp", or rrords to 
that effect. 

Specification 6: (Fir.ding of not Guilty:) 

Specific2"':.ion 7: (Disapproved by the reviewinG a11thorl.ty.) 

Specification 3: (Finding of not guilty.) 

Speci.fication 9: (Finding of not cuilty.) 

He pleaded not :_:uilty to the Charge and its Specifications. He was 
found guilty of :t,i1a Gh::i.rge a.'1d of Specifications 1, 2, 3, 4, 5, and 
7, and net ;:uilty of Specifications 6, 8, and 9. He ,'l'as sentenced 
to dishonorable discharge, forfeiture of all pay and allowances due 
or to becor:i9 i..'.ue, and conflnement at hard labor at such pl::i.ce as the 
rovievring aut::ority 1:ia:r dir8ct .for 20 years. 1"ne revievd.ng authority 
C:.isc,l)iJrovcd the findi:nz;s of guilty of Specifications 1, 3, 4, and 7, 
a:;.:~roved the sentence but reduced the period of confinement to five 
ye2.rs, a.esi.::nnted the Un:.ted !..itates iJ:i.sciplinary Barracks,· Fort 
Leavermorth, ::ansA.s, as the place of confinement, and forwarded the 
recorc'i. of t:::-i:-t} :'..'e>r action under J..rticle of :'[ar 50!. 

J. 'rhe evicience for ti1e 1,rosecution pertaining to Specifications 
~ .::.:-id 5, tne only Specific:::tions of vmich the fi1_1dings vrere not 
disapproved by the reviewing authority, was supplied by two l'litnesses, 
Ser6eant Charles A. Lee. and Private Kurt }J. Lassen. Sergeant Lee, 
one of the accused I s su:)er:i.or nonco:-:1tri.ssioned officers testified that 
on i:,;arch 16, 1943, the accused was "brought to him" when he was con
ducting an investi;ation of statements alleged to have been made by 
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the accused. The 1Jertinent evidence resulting from the investigation 
is presented in the follovdn1: testimony: 

"I asked him vmy he wanted to be placed in a 
concentration camp. .Ie then said that he did 
not sa;y he wanted to be in a concentration 
ca..11p. I told hi;n he was lying to me and he 
said he was not lying. He said he wanted to be 
placed in an into~ent car.ip. I asked him why 
and he said he vras not a citizen of this cow1:trJ 
and I asked him where he was born and he said 
that he was born in Germany and I asked him how 
long he lived in this country and he said he had 

·been here seventeen years. I asked him hov, old 
he was and he said he was nineteen. I asked him 
if he felt like he would fight for this country 
and he did not answer that directly. He said he 
did not feel that he could fight aeainst Germany 
because his own flesh and blood lived in Germany" 
(R. 12-13). 

Private Kurt M. Lassen., testified that on i'.::arch 31, 1943, 
he questioned the accused at the request of Sergeant Lee for the 
purpose of detennining the feelings of the accused toward the United 
States Army. The pertinent evidence concerning this interview is as· 
follows: 

n~...,~~- Approaching him I asked if he did not 
want to be a good soldier and he said the Arnry 
made him angry. I asked him why and he said he 
did not want to get into the Army and he said 
if he lmew what the Army was going to be like, 
he would have taken internment in preference to 
the United States Anny. I questioned him and he 
said he was a German citizen and he said he could 
have gotten out of the Army. I told him he had 
taken an oath to enter the Anrry and that was the 
time for him to make a choice. He said he was 
not listening to the oath and it did not matter 
then. He told me he had been born in Germany and 
came here at the age of two; that his father and 
mother had not taken out American citizenship. 

· He said he had .::. cousin in the German Lu.ftwaffe 
and an uncle who was a. 1iajor in the German 
i::iarines and he had a substantial inheritance 
in Germany and he intended to claim it at some 
future date. IIe said he would not fight ar,ai.nst 
the Gennans., that he had everything to lose by 
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fighting them in view of the inheritance and 
also he would not fight the Japs but he gave 
no reason for that. 

"Q. Did the accused make any further 
statements to you with reference to his citi
zenship? 

"A. He said he had been registered with 
the Gennan Consulate and that if anything did 
happen to him, in view of his feelings, that 
something similar would happen to an American 
prisoner in Germ.any" (R. 14-15) •. 

4. The accused elected to testify on his own behalf. He testi
fied that he was born in Germany of German parents. His father was 
in the German Arrrry during the last war. His parents brought him to 
this country when he was two years of age. He has lived here 17 years. 
He was drai'ted into the A:rmy on Feburary 18, 1943, when he was 19 · 
years of age. A..'1 uncle of his had died in Ge:nnacy and left him a 
half million dollars. He had cousins in Germany. He was puzzled 
whether he should be interned or enter the Arrir:y. His father had never 
been naturalized as an American citizen because of his desire to pro
tect his son• s interest in property to be inherited. · He himself had 
never been naturalized because he was under 21. years of age, and he 
was therefore still a German citizen. He didn't lmow -what to do about 
his problem so he had asked 11a couple of fellows" what he' should do, 
and "they misinterpreted everything". He claimed that the statements 
attributed to him by the witnesses were misinterpreted. He testified., 
"I told them probably at that time that I would rath~r be interned 
because I did not know--1DY" mind was in conflict.*** There was no 
question of loyalty *** it was the question over the estate" (R. 25-26). 
As to his conversation with Private Lassen, he stated that he knew 
what Lassen was attar when he questioned him and that he, the accused, 
"kidded". him to see what Lassen, 'Who had never bothered with accused 
before, -would say. He stated that now he had made his decision and 
desired to remain· in the Anrry and was willing to .fight for America 
as an American soldier, and to abandon a.ny claim .to his inheritance 
in Germany. (R. 20-29) 

5. In order to understand the mental attitude o.f the accused on 
March 31 when questioned by Private Lassen., it should be noted that 
on March 16, he had been questioned by Sergeant lee; and that orr 
March 20 the accused had been taken by :two corporals to the office of 
First Lieutenant Grover c. Twiner., Fourth Regimental Headquarters, 
investigating officer. There he had been told that boys of foreign 
descent and vd.th families in Germany were given the privilege ii' 
they desired to exercise it of signing statements expressing their 
desire not to bear arms against any particular country. He had then 
been asked if he would like to sign a statement that. he did not want 
to bear arms against Germany. He had been told that if he signed 
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such a statement re.fusing to bear arms against Germany, that there 
was a possibility that he-might not have to f'ight against Germany. 

· A statement had then been.written by the investigating of'f'icer and 
placed :i.n front.of' the accused. He had been .told that he did not 
have to sign. it. The accused signed it and his act in doing so was made 
the basis of' Specification 1. The f'inding of' guilty based on Specifi
cation l was thereafter diS,;lpproved by the reviewing authority• 

. ~ . ·. ... . 

The record shO'\'tS,that the practice o:f jp.ving to soldie~s 
the.privilege of' electing.to indicate in writing their reluctance to 
f'ight against any or all countries was given to all foreign born 
sol~ers so that the record of' the soldier could be so noted, and 
"proper disposition could be made of the man". (R. 37-39) 

6. Th$3 court f'ound that the alleged utterances of Specifica
tions 2 and 5 were disloyal statements in vioJa.tion of' Article of' 

. War 96. In order to sustain these findings the record must not -only 
show that the statements· were made, but that they were made to "the · 

. prejudice of good order and mill tary discipline" or that they were · · 
of' a nature .to "bring discredit upon the military service". 

The record shows that the statements were in fact made, but 
that they· were made in the £0:rm of' answers to questions presented to 
the accused by Sergeant Lee and Private Lassen. Sergeant Lee, to 
whom the statements of Specif'ication 2were made, stated that he was 
investigating certain statements alleged to have been made by the 
accused whereas Private Lassen testified that the statements made by 
the accused to him were made when he was sent by Sergeant Lee to 
question the accused. It appears, therefore, that both the statements 
were made as the result of' an official investigation. Do such state
ments constitute a violation of Article of !far 96? 

In considering this question The Judge Advocate General 
in CU 229063, Bresky, stated that, 

' . 
11In my view honest official statements 

disclosing the true sentiments of accused; 
made only because accused was asked by his 
military superior to make them, were not of' 
a nature to bring discredit upon the military. 
service and were not to the prejudice of' good 
order and milltary discipline 'Within the 
meaning of Article of '\'far 9611 • 

He expressed the same. view in CM 229062, Irskens. Since the same 
principle controls and is as applicable in t.~c present c~se as in the 
cases cited., we must conclude that the record is not legally sufficient 
to sustain the findings of' guilty under Specif'ications 2 and 5. 
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7. For the reasons stated the Boar·d o:r Review holds that the 
record o:r trial is not legally sufficient to support the findings 
o:r guilty and the sentence. 

&Jw4.>k£o~, Judge Advocate. 

~t~, Judge Advocate. 

Judg~ Advocate.~~lev, 
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1st Ind. 

1943Vfar Department, J .A.G.o., 19 JUN ~ To the Commanding General, 
Fourth Service Cornniand, Army Service Forces, Atlanta, Georgia. 

1•. In the case of Private Egon B. Gram.pp (32800699), Company A,· 
13th Infantry Training Battalion, I concur in the holding of the 
Board of Review and for the reasons th~rein stated recommend that 
the· findings of guilty and the sentence be vacated. 

2. 1'1hen copies of the published order in this case are for
warded to this office they should be accompanied by the foregoing 
holding and this indorsement. For convenience.of reference and to 
facilitat~ attaching copies of the published order to the record in. 
this case, please place the file number of the record in brackets 
at the end of the published order, as follows: 

(CLI 235134) • 
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WAR DEPi.R'l'i,'ELT 
Arrey Service F'orces 

In the Office of The Judie Advocate General 
\\a.shington, n.c. 

(309) 
. 27 JUL 1943 

s:~JGH 
C; 235143 

UNI1'ED STATES 
\\ ;7 

) PERSIA,~ GUIF S:E:f{VICE co1:,:AJm 
) U. S. ARMY FORCf.S HT J,'.IDDLE EAST 

v. ) 
) _ Trial- by G.C.M., convened 

Private JACK D. I:1CKII;i,:EY ) at Tehran, Iran, 22, 23, 24, 
(15063989), Company B, ) 25, 26 and 27 March 1943. 
727th I'ilitary Police ) Dishonorable discharge, total 
Battalion. ) forfeitures and confinement 

) for life. The United States 
) Penitentiary, Atlanta, Georgia. 

~~~----------
REVIEW by the BOARD OF REVIEIY 

HIIJ,, DRIVER and LOI'TERHOS, Judge Advocates 

1. The Board of Review has exa'Tiined the record of trialin the case 
of the soldier named above. 

2. The accused was tried upon the following Charge and Specifica
tion: 

CHARGE: Violati0n of the 92d Article of War. 

Specification: In that Jack D. 1'.cKinney, Private, Detachment, 
727th 1.iilitary Police Battalion, did, at Amirabad Barracks, 
Tehran, Iran, on or about February 22, 1943, with malice 
aforethought, willfully, deliberately, feloniously, un
lavrfully, and with premeditation, kill Lawrence H. Colvin, 
a human being, by shooting him with a rifle. 

He pleaded not guilty to and was found guilty of the Charge aud.Speci-
, fication. He was sentenced to be dishonorably discharged the service, 
to forfeit all pay and allov:ance.s due or to become due, and to be con
fined at hard labor for the remainder of his natural life. Evidence of 
two previous convictions for absence without leave (4 'days and 1 day) 
was introduced. The reviewing authority approved the sentence, designated 
the United States Penitentiary, Atlant9-, Georgia, as the place of 



(JlO) 
confinement and fo-t'f8.rded the record of trial for action under Article· 

. 1 

-
Qf War·.$~.. 

3. The evidence for the prosecution is substantially as :follows: 

At about, 4:25 p.m., ~,n 22 February 1943, l.:ess Sergeant H. F. 
Butters and Private Lawrence 1.:. Colvin, a di1,ing room orderly, were in 
1tess Hall 2 at Amirabad Barracks, Tehran, Iran, after early "chQW" was 
over. Colvin was cuttine bread for supper anci Sergeant Butters was 
about to go off duty, when someone began kriockinc or kicking at the 
front door of the mess hall. Colvin went to the door, ~nlocked and 
opened it. The accused was standing outside. Colvin then asked accusec 
if he had. a right to early "chow". Accused flushed past Colvin and went 
through the mess hall into the kitchen. At.the time, Privates John M. 
Volk and Edward Grey vrere · in the kitchen and a nunber of other enlisted 
men including Sergeant William J. Pickett, Sergeant Joseph Verdun and 
Corporal John H. Ruth were in the mess hall finishi:ng their meal.- The 
accused helped himself to food in the kitchen, walked back into the mess 
hall and stopped at the table v,here Colvin was cutting bread, and said 
to Colvin "Don't get smart with me" and "I will break your neck". Colvin 
said 11 Let me alone" anci raised the knife which he had in his hand. Ac
cused said "Don't swing that knife on me", or "I dare you to swine that 
knife at me", and Colvin replied "I am not goiP-& to hit you with this 
knife", 11Go on, sit down and forget about it" or words to that effect. 
Accused then s~te<l himself at the next table with his back to Colvin, 
and remarked 11 :If I had ey gun with me I would shoot. you11 • Colvin put 
aside the knife, walted over to accused, tapped h:i.J11 on the shoulder and 
said "If you don 1t want to shut up, r;et up and fight". Accused made no 
answer and soon after.rard left the mess hall. Several of those present 
paid little attention to the incj_dent, a!'lc:1. reearded it as only an a.rgu
ment or as rough play (R. 10-14, 16-17, 20-22, 25-27, 37, 39-40 46 · 48 
63-64, 70, 74,- 76-78, 81). ' 1, ' 

Accused returned to his barr?cks and walked over to the. rifle 
stacks. Sergeant Pickett noti.ced i1:i.m. there and sa.id, "};;c1anney don't 
do anything like that". After some talk accused !)icked up a ci~arette 
and smoked it. Sergeant Pickett moved away, but wbcn he heard accused 
open the belt of a rifle, turned back and ~aw accused go through the 
motion of puttinG a shell in ti1e chamber. Sergeant Pickett then tried 
"to talk him out of the r-lfle". Accused said ".Jergee.nt, I'm not going to 
shoot him, I a11 just going to see.re him". Seri;eant Pickett made no 
further effort to stop e,ccused, but Sergeant Verdun 11ho entered the room 
.at that t~me, asked accused what he was eoin;; to do with the rifle. Accused 
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replied "Nothing at all, sergeant". Sergeant Verdun said "If it is 
somethin~; pertainin::; to the arr:;ttment you haci, settle it if you want 
to, but leave the gun here" and "Don't do anything you will be sorry 
for". Accused said "You saw him raise the knife on me, didn't you.? 11 

, 

and "Step aside and oon 1t bother me". Accused then left the barracks 
and in passini.; Corporal Ruth, said to him "Don't tcy to stop me, Ruth". 
(R. 64, 71-72, 75, 78). 

About five minutes after accused had left the mess hall, he 
returned, carrying a rifle, walked throueh the building and out the 
kitchen door. He was next observed standine near a corner of the 
kitchen with his rifle in a "ready position", his right hand on the 
stock, his left hand near the barrel and the barrel pointing to the 
left. Colvin was about 30 feet away in conversation with Carpenter. 
Prlvates Volk and Neider were looking through a torn place in the 
covering of one of the kitchen windows. 'Accused called to Colvin "Now 
get your knife" accordin~ to Volk, or "Go get your knife and I will 
:,hoot you deader than hell" according to Carpenter. Colvin, empty
hanc:ed, walked toward the accused and when about a foot away from him, 
reached for the muzzle of the rifle with his right hand. As he did so, 
ano before he had touched the rifle, accused raised his arms, the gun 
fired, and the bullet passed through Colvin•s left chest and out his 
back. Colvin ,:.-::s eiven prompt surgical attention but died three days 
later as the result of a gunshot wound in the left chest (R., 17, 27-JO, 
33, 46, 50-51, 56, 58-60, 76, 83, 90, 92-94). 

After the shootL,e, accused returned to his barracks, handed 
the rifle to Sergeant Verdun and said "All rir;ht, place me under arrest". 
Ser~eant Verdun went to the mess hall, saw Colvi.n on the ground "with 
a hole throur;h him11,· returned to the barracks, placed accused under 
arrest and sent f'or Lieutenant Henry A. Menjou. Lieutenant Menjou ar
rived a.bout ten minutes later. Sergeant Verdun stated that accused had 
shot someone, and.accused said "Some guy drew a knife on me". The rifle 
was delivered by 0ergeant Verdun to Sergeant Pickett who identified it 
as the rifle which belonged to accused (R. 64, 68-69, 15, 78-80, 83). 

. . . 

Corporal Ruth on cross-examination testified that he had known 
accused.at Camp Kilmer when accused was a corporal and Ruth was a 
private, and that accused was a ''very good" soldier, and that "He knew 
how to drill men, how to instruct them in bayonet drill and he knew the 
nomenclature of the rifle very well" (R. 75-76). 

4. For the defense: Corporal Hilton C. Boyer a draftsman and 
Private :'lilliam H. Blohm, a photographer, testifiect' to· the prepa~ation 
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of the drawinc and p:notoe;ra..::ihs of the 1:.P. barracks and mess hall 
No. 2, which were introduced in evlc1ence as exhibits by the defense 
(R. 99-106). 

The accused test.ified that he was born at Louisville, 
Kentucky, on ll April. 1925. His parents moved to Cincinnati when he 
was five years old, but his mother and father "did not get along" and 
at the a;;e of 10, he was put in the Childrens' Home at Cincinnati for 
a short time, and then in a 11 fost.er home" on a farm, where he stayed 
until August 1940. Upon leaving the farm, he visited'his mother and 
father who were "separated", and spent a week with each of them. He 
then vrorked on a farm at Batavia, Ohio, until he enlisted in the 
Arrr;y on J. November 1940. In !!.ay 1942 he went to Fort Riley for . 
military police training and theri to Camp Forrest, where he "'!as made a 
corpora"l in the 727th :i.'.ilitary Police. From there he went to Hew 
Jersey, California, Havraii, New Zealand, Australia, India and Iran, 
arriving at Tehran on 31 Janu~J 1943. He was on guard duty from mid
night to 6:00 a.m., 22 February 1943, and was due for another tour of 
duty at 6:00 p.m. that evening. After "chow" at 11:00 a.m., on 22 
Februar-.r, he went to Tehran where he had lunch and four drinks of vodka 
2.nd vermuth. He testified that the drinks did not affect him and that 
he returned to camp about 4:00 p.m. He then got his mess kit and went 
to the mess hall because he had to eat· "early chow", clean up and be 
ready to co on guard at 6:00 p.m. He knocked on the door "pretty loud11 • 

A voice said "1.'iait a !'d.nute" and the door was opened by someone, ,mo::n 
accused dicln •t recognize. ae went into the kitchen and got his supper, 
and as he passe~ the qread can and ren;ched do71Il for some break, Colvin 
said something t0 him, and when accused looked up, Colvin ha.d a butcher 
knife raised in his richt hand. Accused told Colvin that "if he swung 
that knife on me, that I would break his neck". Accused toor:: a seat 
at the next table and started to eat. Colvin came up behinci. him and 
said somethine. Accused finis~ed eating, left the mess hall and went 
to his barrac%s, where he i:.;ot his rifle intending to go back and'scare 
Colvln. He wanted to teac,1 Colvin a· lesson. Accused put a round of 
c?Jmnunition in the rifle. Sergeant Pickett told him not to do anything 
he YlOuld be sorry for, and accused said he wasn •t c;oing to shoot Colvin 
but was just going to scare him. He also made the sar;,e statement to ' 
Sergeant Verdun ?:hen the latter told accused to leave the r-lfle in the 
barracks and settle the argument some other way. Accused then went to 
the r.:ess hall. He was lookin[; for Colvin to teach him a lesson because 
accused vras afraid of the knife which Colvin had dravm. He did not 
find Colvin in the mess hall or kitchen. Accused went o~t. the kitchen 
door, and had started,back to the barracks when he noticed Colvin about 

-4-



(313) 

20 feet Hv1ay and 11 110llcred" at tii.rn. Acct:.:3t'"· ,·:as l··olrii!li:: his rifle at 
,)ort arl!ls. CoJvin d:Ld not s~eak but vralked .f.'ast toward acct:sed. As 
colvin a:iproachect,. accused v,as not t1irect1y racin;:: him, but was at 
just a ·out a half rie;nt face with i1i:3 left s\1oulder pointinc toward 
Colvin. Accused ciid not at any time aim tne rifle at Colvin. He in
tendeci to shoot it in the air. i1hen asl,ed w'.1ether he at any tir1e in
tended to do hG.rm to Colvin, accused ar1swered 11 ~~0, I didnlt. I just 
vmntcd to scare him and teach him a good lesson. That I s all11. Accused 
stated t:hat vmen Gelvin hacl approached to w-lthin three feet of him, 
Colvin "1;,acle a pass at tl1e rifle" and hit the stac~ini:; swivel but that 
accused never did see Colvin•s hand come U?• lie first saw Colvin•s hand 
holdirl[ t'.)e r-lfle "about the stacl-d.ne; swivel" when "~he gun was down, 
anc.1. had been fired and I noticed his hand when he fell". As Colvin 
fell, accused savr tlie blood, became frightened and ran to the barracks 
wl1ere he stated to Sergeant· Verdun that he had shot a rian and "arrest 
De" (R. 107-1J2). 

5. 'I'he accused is charged with murder. The Specification alleges 
that the accused did 11 .;;- * -i, with malice aforethout;;ht, willfully, deliber
c:tely, feloniously, unla·.•;ftL1ly, and ·with premeditation kill * * *" the 
seceasec: by shootiTIG him v;ith a rifle. In order to determine the legal 
suJ:'fj ciency a[ the evidence to support the findinc of guilty under this 
;:,pecification, it is recessary that the evidence support the conclusion 
that the accusec ur.lawfulJy killed the deceased with malice aforethought. 

rurc.1er is c:efinec. as "* * ...~ the unlawful killint;; of a human 
beint; with r:alice aforethought". The word "unlawful" as used in this 

11definition means ~· * * without legal justification or excuse". A 
,1ustifiable ho:01ic:ide is 11A homicide done in the proper i:,erforn;ance of a 
L,cal duty * ,; *n. :E'urthermorr., an excusable homicide is one "* * * 
·.;:1ich is t.he result of an accident or misadventure in doing a lawful act 
:i r1 .a lawful J'llclnrier, or wlli ch is done in seli'-defense on a sudden affray,
-; ~- *" • 'l'he definition oi' rnuruer requires that the death of the yictim 
11 

,;- ,,. * take 11lace within a year and a. cay of the act or orrission that 
ca11sec it, -;;. * -;;-11 (l:.G.L'. 1928, par. 14S !!.)• It is universally recoenized 
that the most distincuishint; characteristic oi' murder is the ele1,ient of 
11~1alice aforethought 11 • The authoriti€s, in ex1,lainine this term have 
stctec. ti1at the term is a technical one and that it cannot be accepted in 
the ordi_nary sense in wl"ich the terms may be used by the lay1Han. In the 
fanous 1,ebster case, Chief Justice Shaw ex)lains. the meaning of malice 
aforethought as follows: 

11* .,, -::- ~~alice, in this definition, is usocl in a 
technical sense, inc1udine not only anger, hatred, and 
revenge, but every other unlawful and unjustifiable motive. 
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It is not confined to ill-will towards cne or more 
inclividual persons, but is intencied to denote an 
action .(lowing from any wicked and corrupt motive, a 
thing done malo animo, vl'.nere the fact has been attended 
w-.i.th such circumstances as carry in them the plain indi
cations of a heart regardless of social duty, and fatally 
bent on mischief. And therefore mal:i.ce is implied from 
any deliberate or cruel act against another, however 
sudden. · 

* * * "***It is not the less malice aforethought, within 
the meaning of the law, because the act is done suddenly 
after the intention to cow.mit the homicide is formed; it 
is sufficient that the malicious intention precedes and
accompanies the act of homicide. It is manifest, there
fore, tha.t the words •malice aforethought, ' in the 
description of murder, do not imply deliberation, or the 
lapse of considerable time between the malicious intent 
to take life and the actual execution of that intent, but 
rather denote purpose and design in contradistinction to ·. 
accident and mischance" (Commonwealth v. Webster, S Cush. 
296; 52 Am. Dec. 711). 

Similarly, the l,fanual for Courts-Martial defines malice afore-
thought as follows: ' 

"Ealice aforethought. - 1'.alice does not necessarily 
mean hatred or personal ill-will toward the person killed, 
nor an actual intent to talce his life, or even to take 
anyone's life. The use of the word 'aforethoueht' does 
not mean that the malice must exist for any particular 
time before commission of the act, or that the intention 
to kill must have previously existed. It is sufficient 
that it exist at the time the act is co!llillitted. {Clark) 

"ralice aforethought may exist when the act is un
premeditated. It may mean any one or more of the.follow
ing states of mind precedine or coexisting with the act 
or omission by which death is caused: 1ill intention to 
cause the death of, or grievous bodilt harm to, any person, 
whether such person is the person ac;:tually killed or not 
(except when death is inflicted in the heat of a sudden 
passion, caused by adequate provocation); knowledge that 
the act which causes death will probably cause the death of, 
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or grievous bodily i1arrr t.o, any per::;o,., whether such 
person is the person actually .killed or not, althoueh such 
knowled;;;e is accompanied by indifference wh,·ther death or 
Grievous bodily harm is caused or not or by a wish that 
it may not be caused; intent to c~~~it any felony.*** 
(l'.C.r;., 1928, par. 148 .!)• 

6. The evidence clearly shows that the accused shot the cieceased 
with a rifle on 22 f ebruary 1943, and that the deceased died three days 
later as the result of a gunshot wound in the left chest. It is clear 
that t,;~e ho,,licide was unlawful in that it was done without justifica
tion or excuse. An analysis of tbe evidence reveals ample proof to 
stt~)port the findiP.g that it was done with inalice aforethought. In 
tile rness hall accusec.l said, 11I wlll break your r.ec~11 and 11If I had my 
gun with mf, I'd shoot you11 • Accused was not armed at the time, but 
shortly aft·erwa.rd he obtained a rifle from the barracks, loaded it and 
returned, looking for Colvin. V,hen he located Colvin outside the 
kitchen accused said to him, "Go get your knife and I YT.ill shoot you 
dearl.~r. than hell". Accused admitted that he intended to scare Colvin 
by shootin~ tne rifle in the air. The accused has been a corporal in 
the military .'.)Olice, understood the mechanism and operation of the 
rifle, knew how to drill men and how to instruct them in bayonet drill. 
He must be presumed to have lmown the dan[;er c.'f carrying a loaded 
wea;_Jon. Colvin was empty-handed when ,he approached accused. A man 
trai.ned in bayonet drill does not require a loaded rifle to protect him
self· against an unarned individual. 

The evidence establishes, in the opinion of the Board of Re
view, _beyond any reasonable doubt that the homicide was committed by 
accused Yd.th malice aforet,;10ut:;ht, willfully, deliberately, feloniously, 
unlawfully, and with i)r8rneditation as alleged. .:3uch an act constitutes 
murder in violation of Article of War 92. 

7. a. The record does not state that the accused was present 
upon the reconvening of the court on 23 tarch 1943 {R. · 16), on 24 
Larch 1943 (R. L4), on 25 1;arch 1943 (R. 74), on ·26 11arch 1943 (R. 98) 
and on 27 ,~arc.1. 19li3 (R. 133). The record does not state the presence 
of. a reporter upon reconvening on 24 1:arch 1943 (R. 44), on 26 1rarch 
1943 (R. 98) and on 27 I.:arch 1943 (R. 133). 

The record itself is evidence of the .·,)resence of the :renorter. ,
and the )resence of accused is shown by his subsequent participation 
in the proceedin[:s (CH 123492, Viinch~ster; see CE 1E7949, I'urph;z_). 
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o. Just 1,c?for,~ -~)1v t·,efcr:;,,, ~·,·,/c,,,cJ, Vie 1.'.efc,1se re-J.u0stcd- .'

t:1e trial juc\::;e 2twncc1te t:i c11:.3.ll,~n:/ ,J;,,: 1•1e1 'cier nf" t':e court for 
cause because he i;,"',d be2n a ;,,e; 1'C'f'" Ji· a i:'.oarJ of Oificers who in
vestie,ated ti,e ceath of the; 0ece;cis2d.. T:1e court sustained the 
challen,·e c:md t:-1e m.c::.bcr ,;ithc'reu. Th•:::: defense t.11en made a motion for 
dismi~s~l of the case &n( for a nevr trial: on the [;round thut the c.e
fense was 1)rejuc:iicel becau:~e t:w r.~crnbcr, ne-w excused, had sa.t t!1roug:1 
the trial•. 'The law ri1einber .oro:,erly dertL<?d the motion after each 
member of the court statec that the J)resence throu~h .the trial of the 
mernbe~ now excused had not influenced his opinion as to the guilt or 
innoc~nce of accused (R. 135-136). 

8. The accused at snlistment statcci thdt he vro.s born on 11 · 
~pril 1922. A :,hotostat cop:y o.:.' .the Lirtl1 certificate of accused, 
t'eceived in evidence by stipulation, stE'.i.:,es his date of birth as 11 
A.pril 1925. According to the birtn certificate accused was 17-10/12 
years old on 22 February 1943, the dat:.,:; upon v,tlich the offense was com-
mitted. · 

An enlisted minor who commits an offense ;J':l'.'ior to his formal 
discharge from t'he Army is subject to trial by court-martial (Dig. Ops. 
JAG, 1912-1949,·sec. 359, (3)) •. 

9• The accused is now 18 years of age. The charge sheet shows 
that he enlisted at Fort Tho1:;as, Kent.uc;;;y: on 1 l;overnber J:940, for 
three years. 

10. The court was legally c:.:ms(5t.utec,. rio errors injuriously af
fecting the substantial rights of L 1 e ciccu.sed were committed during the 
trial. The Board of Review holds t.h ,~ r, 801·6 cf trial legally suffi0 

cient to SUP.port the findings of guilty -"-rid 1_,,2:2.lly sufficient to . 
support the sentence. Life irnprism{"~'nt is 2.u1;:1orized uoon conviction. 
of a violation. of the 92nd Article of ;·,.:Lr. Confinement in a penite.r..ti2.ry 
is authorized by Article of ','iar 42 for the offense of r.mrder, recognized 
as an offense of a civil nature and so _ounishable by penitentiary con
finement by sections 273 and 275 of' the Criminal Code of the United 
States (18 u.s.c. 452, 454). 

Judge Advocate 

, Judge Advocate 
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UAR DEPARTMENT 
Army Service Forces 

In the Office or The Judge Advocate General (317)
We.shington, D.C. 

SPJGK 
CM 235184 

11 AUG 1943 

UNITED STATES ) SECOND AIR FORCE 

v. . ~ Trial by G.c.u•• convened 
) at J.nrv Air Base, Geiger Field, 

Fi.rat Lieutenant JOSEPH ) Washington, 2 and 3 April 
J. HUSVAR (o-456074), Corpa ) 1943. Dismiasal. 
or Engineers. ) 

OPINION ot the BOARD OF REVIEW . 
LYON, HIIJ.. and .ANDREWS, Judge Advocatea. 

1. The record ot trial in the cue of the officer named above haa 
been examined by the Board ot Renew and the Board submits this, its 
opinion, to The Judge Advocate Generel. 

2. 
bions a 

The accused was tried upon the following Charges and Speoifica.

CHARGE Ia Violation of the 94th Article ot Via.r. 
not guilty.) 

' (Finding ot 

Specificationa (FJ.Zlding ot not guilty).. 

CHARGE Ila Violation of the 95th Article of War. 

Specification 11 In that First Lieutenant Joseph J. Thlsvar, 
Comp~ "A8 , Eight llmdred and Fifty-second Engineer 
Arlation.Battalion, did, at Geiger Field, Washington, on 
or about F,bru&ry' 22. 1943. w1 th intent to deceive Major 
Joseph c. Rollins, otticially state in an affidavit at
tached to a Report.of' Survey as an exhibit that he had 
pa.eked by miatake for overseas ahi~nt one pistol, 
automatic, caliber .46, M 191W. :f/=103102, two maguine 
assemblies, and one holster. pistol. lil 1916 (leather), 
which atatement wu known by First Lieutenant Joseph J. 
m.tsw.r to be untrue. in that. the said pistol, magazine 
assemblies, and holster were in his personal posaession 
at the time. 
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Specification 2a In that First Lieutenant Joseph J. !Nsvar, 
Company "A, Eight Hundred and Fifty-aeoolld Engineer Avia-· 
tion Battalion, did, at Geiger Field, Washington, on or 
about January 31, 1943, with intent to deceive First Lieu
tenant .Thomas P. Duncan, officially state on a. Statement 
of Charges (W.D., A.G.O. Form No. 36), that the cause of 
.the charge of one pistol, automatic, oaliber-.45, · 
M191W, :/h03102, two clips, alld orie holster was 11lost", 
which statement 'WU known by First Lieutenant· .Joseph J.: 
Iilsvar to·be untrue, in that the said pistol. olips, and 
holster were in his personal posses~ion a.t the time.·.,. · 

He pleaded not guilty to the Charges and Specifications. He was found not 
guilty of Charge I and its Specification, and guilty of Charge II and its 
Specifications. No evidence of previous convictions was introduced. He 
was sentenced to be diamisaed the service. The reviewing authority approved 
the sentence and forwarded the record of trial for action under Article 0£•r~. . .. 

3. · The evidence for the- prosecution showed that accused· is a first 
lieutenant, commanding Company A, 852nd Engineer Aviation Battalion,··sta
tioned at the time of the alleged offenses at Geiger· Field, Washington. · 
On 18 January 1943, there was issued to accused from the armament shop, 
41st ,Air Base Squadron, an automatic 45 calibre pistol #703102, ·2 ·olips 
and l holster, for which accused gave his memorandum. receipt (R.9,10,12, · · 
25,32,44,79,80J U.S.-Exs.4,11). About a week or a week and a half later,· 
~raster Sergeant Charles R. Bickle, 41st Air Base Squadron,·who had issued 
the pistol to accused, asked him to return it and was informed by accused 
that the pistol had been mislaid. Sometime in February, First Lieutenant 
Thomas P. Duncan, then commanding officer of the 41st Headquarters and 
Air Base Squadron, prepared a final statement of charges for his organiza
tion for the month of January. On this statement was listed the· pistol, 
holster and clips issued to accused. The charge made we.a $29.61 and the 
reason stated for the charge was 11 loat". The statement of charges was 
signed by Lieutenant.Duncan. On the face thereof accused certified over 
his signature tha.t he aoknowledged the correctness of the charges and 
waived his right to "action of a Surveying Office:·· \md.er 35-664011 

• About 
this time accused called Second Lieutenant Kenneth R. Pa.tton, Supply 
Officer, 41st Air Base Squadron,·at the Finance Office and said he had 
a statement of :charges to pe.y. · Lieutenant· Patton met accused at the 
Finance Office where accused·, "presented" him with the amount' "charged". 
On that day or the next, Lieutenant Patton learned that the· pistol was a 
11oontrolled·item11 and could not be .accounted for on a.statement of 
charges. : ,Accordingly he· returned the payment' and instituted a report of 
survey to investigate. the loss of the pistol (R.32,44,80-83JU.S.Ex.5) •. 
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lll.jor-Joseph c. Rollins, Air Corps, Geiger Field, was on the board that 
made the survey. He tal~ed to accusod by telephone about the "lost" 
pistol. Accused told him "that a revolver, .45, ha.d been packed with 
a.shipment going to the port of embarkation, that he had in his possession, 
aruf that he V/8.llted to pay for the revolver so that he could clear himself". 
tajor Hollins told accused tlla.t he could clear himself only through a 
"report of survey, **•he would have to make out an affidavit stating 
the exact circumstances accompanying the loss" (R.77). On cross-examina
tion, J.~jor Rollins testified that accused "simply said as nearly as' he 
could fi~re it out it must have been packed and shipped to the port of 
enbarkation, and he wouldn't be able to secure the pistol until he got 
there, and at that time the stuff would already have been shipped" (R.78). 
Accused did not tell I,lajor Rollins that he had packed the pistol himself. 
On exa..'Tlination by the court, L1ajor Rollins said that accused did '.'report" 
to him "that he wanted to pay for it" (~.79). A writ-ten statement (in-. 
correctly identified by Uajor Rollins as an affidavit) was therea:fter sub
::ni tted by aocu.'.led. It beca.'!le a part of the Report of Survey which, under 
date· of 24 .February 1943, 11found 11 that the .pistol, 2 magazines and the 
pistol holster wero lost through.the fault, the neglige~oe, of accused 
a.nd recomraended that accused make reimbursenent in the s~ of ~30.51, the 
value of the property. The so-called "affidavit" o~' aocused was dated 6 
February 1943. It read& 

"I, Lt. Joseph J. Husvar, do hereby state that one (1) 
Forty-Five Calibre Automatic pistol was paclced in error and 
forNa.rded to the Boston Port of I:lrn.barkatton along with other 
Conpany equipment. The equipment is e~oute to a different 
Port of Ehlbarkation than the one that the personnel are bound 
to and therefore cannot be reached until we reach the final 
port of Debarkation. 

"It is without negligence on my part and through unfor
tunate circumstances that the pistol was pach.""ed in error along' 
with Compe.11¥ equipment sent to the Port of Embarkation." 

There was offered and received in eyidence an extract copy of a Pa.eking 
• IJ.st, bearing certification as to its truth, signed by accused, purporting· 

to shO'N that a .45 calibre automatic pistol with holster and magazine, 
"the only one in the' possession of the company", had been packed in box 
266. The extraot oopy was a part of the Report of Survey (R.32,44,77, 
78 j Ex. 8 ). The Report of Survey was forwarded to aooused for his · 
perusal and azv statement he desired to make, under date of 24 Februa.ry-
1943. By first indorsement, dated l lhroh 1943, accused returned the 
report and allied papers and stated that·he would pay the sum of $30.61 
for the lost property (R.32,44,77; u.s. Exs, 6,7). 

http:Februa.ry
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On March 27. 1943, there was fo1.llld in the room of aocused a .45 
calibre a.utoma.tio pistol, having serial number 703102, also one Hi.-stan
dard model A .22 oalibre pistol, which belonged to aooused, and a holster 
(R.27, 51-63 ). 

For tho defense, it was shown, on cross-examination of Major Graham 
c. MaoEe.ohin, 852nd Engineers, a prosecution witness, that during the 
two or three weeks preceding the trial held 2 and 3 April 1943, acoused 
wore the .45 calibre pistol 11a groat deal of the time on duty hours 11 

• 

He wore either this pistol or his own .22 Hi.-standard pistol "prao-_ 
tically consta.ntly11 • The witness could not pick out e:ny partioula.r 
period when acoused did or did not wear it (R.41.42). First Sergeant 
Harry E. lfo.gel, Compa.ey A, acous ed' s company, a proseoution witness, 
testified on direct·examina.tion that accused wore a Colt automatic, 
Army issue, some of the time J that "when he came in in the morning, if 
he had 1 t in his desk11 , he would usually carry the weapon when he went 
out on duty. On cross-examination Sergeant Nagel testified that &°"' 
cused also had a .22 calibre pistol with a holster, that "some.tl,me 
during the interval of January 31 to February 22, 194311 accused· carried 
the .22 oalibre pistol {R.27 ). · 

On questioning by the court, First Lieutenant I.aurenoe w. Vogel, 
Headquarters, accused's battalion, testified that he believed a "Sergeant 
Angus" was 11pa.cker on the boxes at Compaey A" (R.47). 

Accused testified in his own behalf. During the oour.se or his .1:es,;. 
timoey, he was temporarily exouaed and Major Ma.cEachin was recalled. 

-Major taoEachin. questioned by the court. testified that the equipment 
or Company A was aotually loaded into the oar (freight oar) on 25 
January ~ that the ears moved 27 January (R.120). 

Acoused stated that he finished high school in 1933 (R.113) and 
entered the Army in 1934, and had had a little over 8 yea.rs service 
(R.111); that he reoeived his first discharge as a "buck" sergeant; 
that after about 18 months service as a. first sergeant he went to 
Officers' Candidate School, from which he graduated (H..116)J that during 
high school years he had worked as a construction engineer for his father 
who was a. contractor, "bridges and roads 11 J and that for two yea.rs he had 
been on detaohed service in the Amazon River Valley in South America work
ing with a New York firm (R.ll4 9 122j. 

Accused testified, with respect to Specifications 1 and 2 of Charge 
II that he received the pistol on memorandum receipt just before "going 
to the range". that he brought it back and thought that he put it on 
his desk in the orderly room. iihen the pistol was to be returned he 
could not find ..it•.,· He ·told Sergeant Bickle that he had mislaid the 
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pistol, that if he found it in the next day or two ha would return it. 
At that time the Sergeant drew up a Charge Sheet which he signedJ there
after he paid the money "on the statement of charges tt to Lieutenant 

· Patton~ but within a day_ or two the money was returned and he- waa told 
that the Charge Sheet was not proper under tha circumsta.n.oes, and that 
a report of survey would have to be initiated. Accused said he was • 

11it 11asked for e.n affidavit and he gave (sic) to ·them. His reason was 
that he could account for the loss of the pistol only by its having 
gone with other organization equipment packed up for the port of em
barkation. He stated that "frankly" he did not know in which box it 
had gone but he believed it .would naturally have gone in the demolition 
box. Therefore he took the packing list for that box, added the pistol, 
holster and clips, oerti:fied it on a tttrue extract copy" and sent it 
to the 41st Orderly Room. Accused said that right after that, M4,jor 
Rollins phoned him and said that the report ot survey was about to be 
put through and tha.t if he "had no knowledge of the pis.tol '~ he would 
probably be held responsible. Accused replied that he was agreeable 
since the loss was due to his carelessness or "unfortunate oiroumstanoe•" 
{R.103). He stated specifically that at the times he signed the state
ment of Charges e.nd "put in this report of survey" he tthonestly and 
truthfully believed that the pistol was lost and that it had been shipped 
to the port of embarkation" (R.104,105). Accused said that having received 
the pistol on 18 January he signed the statement of charges about 28 

_ January, the affidavit attached to the Report of Survey on 6 February, 
and the certificate about the same date {R.105). Be explained further 
the.t his reason for stating that the pistol had been packed in a shipping 
box was because at that time they.were packing their equipment for ship• 
ment and were packing "a lot of stuff" in his offioe •. the orderly roomJ 
that the "pistol could .be paoked in by mistake very easily, seeing a.a 
they were.in the orderly room and out of it getting this and getting 
that, putting it i~to these orates••* and that was tho only plaoett 
he "figured the pistol could be gone". He reported that the last time 
he ~recalled" seeing the pistol waa on his desk in the orderly room. 
Be oontinued~tha.t he finally located the pistol the da.y before pay da.y, 
on 27 February. Be was goin~ through a. desk in his quarters which had 
been :ma.de by a man in his. company and which he rarely used•. He came 
across it in a bottom drawer. Aaked wey he didn't turn the pistol in 
or report having found it. accused said& 

"A number o,t rea.aons. The first one. as I realize no,r, 
it was bad judgment, I know that, but then. we were in somewhat, 
if' you gentlemen have ever been mixed up in an overseas move
ment you know what I mean, everybody was here and there - I 
was as much as anyone. .Another reason I didn't give it muoh 
thought because I had pa.id for the pistol onoe and I had told 
Ml.jor Rollins when he called me about the report of survey, he told 
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me I would be liable to pay for the pistol, and I said I would, 
and seeing as I wasn't trying to steal the pistol, in faot I 
was going to take the pistol with me 11' and when n got to our 
port of embarkation • • • that I didn't try to hide the pistol 

"·or put it away. I wore it, in fact, all over• (R.106,107). 

0c. cross-examination, accused testified as to what he did in search
ing for the pistol& "I searched through my company orderly room". In 
addition, he stated, he made a cursory search of his room. There was 
sporting equipment in the orderly room, which had been packed in the 
demolition box. Ile knew of one or two instanoes where extra equipment 
was put in the demolition chest without being recorded since it made no 
difference to anyone whether the company had it or not (R.110,111). 

On examination by the court accused said that he had asked Sergeant 
Angus, who was in charge of the packing, and the other men who were in 
the crew, whether they had packed a pistol and holster. They said that 
they did not remember packing it. Specifically asked, accused said he 
had not interrogated all the members of the crew for the reason that it 
would'have been too much of a job. There were too many men on the crew, 
different men detailed at different ti~s. There was nothing definite 
about the detail except the two "non-coma", Sergeant Angus and Corporal 
Dunbar. 

4. The unoontroverted faots are that on 18 January 1943, accused 
drew a .45 calibre.automatic pistol, a holster and two magazines, prop
erty of the United States. On or about 28 January accused was asked to 
return the.pistol and he report~d that it was mislaid. A charge sheet 
was prepared at onoe by the responsible officer, which incorporated this 
report, described the pistol as 11lost11 

, and fixed the cost of the lost 
property• .-.Aocused endorsed the char{;e sheet admitting liability and 
waiving hi&' right to action by a surveying officer. ..~}cused then pa.id 
the amount shown to be owing. This money was almost immediately refunded, 
aince the procedure adopted was improper, and the responsible officer at 
once initiated a report· of survey. Thereafter Major Rollins, member of 
the survey board, spoke to accused bft~lephone about the missing pistol. 
Accused told him that "as nearly as lie _peul.d figure Qlrt11 the pistol must 
have been packed and shipped to the port of embarkation. At the request 
of Major Rollins, accused made a statement in writing with reference to 
the pistol, in which he said that the pistol was packed in error and for
l'larded to the Boston Port of Embarkation and that this was done without 
negligence on his part. The equipment of accused's company had been 
"shipped out" 27 January 1943. On 27 Larch the pistol in question was 
found by a search party in accused's room. Accused explained that he 
himself had found the pistol on 27 February in the lower drawer of a. 
desk ~ich he seldom used, and that he had started to wear the pistol 
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again. Credible evidence is that during a period of three weeklS subse
quent to the date on which accused claimed to have found the pistol his 
wearing of it was open and obvious. There was some evidence, a.lso, 
that between the dates when accused cla.imed the pistol was miasing he 
wore another pistol which he owned. 

Accused accounted for his failure to report recovery or the pistol 
on the ground of bad judgment, the fa.ct that. he and his company were 
busily.engaged in preparation to go overseas, and that he ha.d admitted 
liability e.nd had paid or was going to pay.for the pistol. Accused 
stated that a~er finding the pistol he wore it openly, intimating that 
that was tantamount to an announcement, it not a. report, tha.t the pistol 
had been recovered. 

5. The questions first to be determined are what official state
ments were actually made by accused, whether such statements were fa.lee 
and whether accused knew that they were false at the time he made them. 
The statements were made officially. 

Specification 2 of Charge II, relating to an "offense" earlier in 
point of time than Specification 1, alleges that accused officially and 
falsely stated that the pistol was lost. The evidence is that accused 
orally represented that the pistol was "mislaid 11 and that he officially 
"adoptedn a formal report made out by another, i.e., the statement of 
charges,_inwhich the pistol was described end reported "lostn. "Mis
laidn or nlostn, there is no material difference. The same official action 
was required in either event, and either representation led to the same re
sults. Accused made the representation specified. 

Specification 1 of Charge II alleges that accused off'i.cially aDd 
falsely stated that he had packed the pistol, holster 8lld ai.gazines for 
overseas shipment byndstake. The undisputed evidence is that accused 
stated orally to Major Rollins that the pistol was mislaid or stolen · 
and stated in writing that the pistol was packed (not by him) in.error 
and forwarded to the Port of Embarkation. In fact, the written state
ment was orally described as only the opinion of a.ooused. However ii' 
the pistol wa.s not mislaid or lost, then his representation that he be
lieved the pistol to have been packed by mistake was a false statement 
in violation of Article of War 95. The variation is immaterial. 

The sole issue in this case, then, is, did accused know where the 
pistol was on 28 January 1943, the dQte onwhioh accused.first reported 
the pistol "mislaidn. Accused contended that he did not. The prosecu
tion had.the burden.of proving beyond a.reasonable doubt that aocuaed 
did knaw. 
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No direct proof we.a offered to show that the pistol had not been lost 
or mislaid at the time the statements were made or to show accused' a factual 
knowledge with respect to the pistol at such time or times. ' 

Circumstantial evidence only was introduced to show guilt. It was 
proved tha.t the pistol was in accused's quarters on 27 ~rch 1943, two 
months after accused claimed that the pistol was mislaid or lost. Accused 
himself testified that he had ufound 11 the pistol on· 27 February 1943. 

This circumstance, that the property wa.s found, was not sufficient 
to overcome the,presumption of accused's innocence. It was not sufficient 
to prove that accused had known it was never lost. The inference to be 
drawn from this circumstance is as consistent with innocence as it is 
with guilt. It is a matter of hwnan experience that tho lost is often 
found. Had the pistol in fact been mislaid in the drawer of a seldom 
used.desk, as claimed by the defense, for all practical purposes it was 
lost. 

lbwever there was another circumstance proved. After "finding" the 
pistol, accused permitted the record to reria.in unchanged. ~ failed to 
report its recovery. The question to be considered at this point is 
whether accused's failure to report the recovery of the pistol is as con
sistent with innocence as with guilt. If not~ the court was justified in 
attributing to accused a siniste~ purpose which foWld·its roots deep in 
the beginning of the transaction, and in imparting to him guilty knowledge 
of the falsity of his official statements. 

At first blush, the failure to report the recovery· of this pistol 
appears to indicate guilt. For instance, one who recovers on a policy 
of insurance for property claimed to have been lost and who thereafter 
is ·found in possession of the property without having reported its re
covery is a likely subject £or prosecution for .fraud • 

. However the situation here, governing accused's responsibility with 
respect to the recovered pistol, is different. Consider it from the 
viewpoint of an inexperienced young officer. He knew that he was expected 
to wear a pistol in the service as part of his required equipment. Fur
thermore, he undoubtedly considered the £act that he was charged for the 
cost of the pistol as a controlling factor. It is reasonable to assume, 
in judging his good faith, that he did not coruiider that under the cir
cumstances he was under any further obligation with respect to this weapon. 
In addition, he was under unusual pressure in preparing his company for 
overseas. It is doubtful if he gave the matter much thought. A guilty 
mind would have dictated the further conceal.Ir~nt of the pistol until 
arrival ov:erseaa. Instead after 27 February he wore the pistol openly 
and constantly. 
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Considering the evidenoe as cloee, the deciding factor here, e.s 
always, should be the splendid reputation of the acoused in oivilia.n 
and 'military life, a factor that should be considered and given weight. 

It is the opinion of the Board of Review that the circumstances 
proved and the inferences therefrom are as oonsistent with innocence 
as with guilt. The rule is that when the only competent evidence is 
circumstantial, it must, in order to be sufficient to support convic
tion be of such nature as to exolude every reasonable hypothesis ex
cept that of aocused's guilt (Dig. Op. JAG, 1912-40, sec. 395 (9), c.1.: 
153330 (1922)1 169811 (1926)). . . 

6. Accused is 25 years of age. He was appointed second lieutene.I!t 
15 April 1942 and promoted to grade of first lieutenant 19 January 1943. 
Aocording to the Charge Sheet, there was pr.ior enlisted servioe 11 
December 1934 to 14 April 1942. Accused's 201 File shmvs no service 
prior to 8_January 1941. 

7. The court unanimously agreed to recommend clemency. This recom
mendation, in writing, is attached to the record and is signed by all 
the members' except two who. were absent at the time the-·instrument was 
executed. 

8. For the reasons stated, the Board of Review is of the opinion 
th.i.t the record of trial is legally insufficient to support the findinb~ 
of guilty and the sentence. 

Judge Advocate. 
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SPJGK 
CM 235184· 1st Ind. 

War Department, J.A..G.O., 1 3 AlJG 1943 - To the Commanding General, 
Second Air Force, Colorado 'Springs, Colorado. 

1. In the case of First Lieutenani, Joseph J. Husvar (0-455074), 
CE, 852nd. Engineer Aviation Battalion, I concur in the foregoing opinion 
qf the Board of Review holding the record of trial legally insufficient 
to support the findings of guilty and the sentence, and for the reasons 
stated I recommend that the findings of guilty and the sentence be dis
approved. You are advised that the action of the Board of Re~ew and 
the action of The Judge Advocate General have been ta.ken in aooordance 
.with the provisions of Article of War 5~, and that tmder the further 
provisions of that.Article and in accordance with the fourth note 
following the Article {M.C.M., 1928, p. 216), the record of trial is 
returned for your action upon ·the findings and sentence, and for such 
further action as you may deem proper. 

2. When copies of the published order in this case are forwarded 
to this office, together with the record of trial, they should be ac
companied by the foregoing opinion and this indorsement•. For•convenienoe 
of reference please place the file number of the record in brackets at 
the end of the published. order, as follows t 

(CM 235184 ). 

1vron c. Cramer, 
Mljor General, 

1 Incl. The Judge Advocate General. 
Inol.-Record of trial. 

AUG 14 Ll3 PM 
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WAR DEPARTMENT 
. jrmy' Servic6Forces 

In the Office of The Judge Advocate General 
Washington,D.C. (.327) 

· SPJGH 1! JUL \943CM 2.35223 

UNITED STATES ) ,)'.J ·0 • AmlY AIR FORCES 
) SCHOOL OF APPLIED TACTICS 

v. ) 
) Trial by G.C.Y., convened 

Second Lieutenant. l:TARDEN ) at Orlando Air Base, Orlando, 
B. FRY (D-57h653), Air ) Florida, 27 April 1943. 
Corps. ) Dismissal, total forfeitures 

) and confinement for five 
) (5) years. 

OPINION of the BOARD CF REVUW 
HILL, IRIVER and LOrTERHOS, Judge Advocates, 

J.. -The Board of Review has examined the record of trial in the 
case of the officer naned above, and subnits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried' upon the following Charges and Specif'i
cations: 

CHARGE I: Violation of the 95th Article of War. 

Specif'ic.ationa In that Second Lieutenant Jlarden B. Fry, 
Air Corps, Headquarters and Headquarters Squadron, Air 
Service Department, Anq- Air Forces School of Applied 
Tactics, being indebted to First Lieutenant Joseph E. 
Osborne, Air Corps, 50th Fighter Control Squadron, his 
brother officer of the Arary of the United States, in 
the sum of $)00.00, as a result of a· gambling game 
honorably had between them and with other brother offi
cers., which amount became due and payable on April 2, 
1943, did, at Orlando, Florida, from April 2, 1943, to 
April 14, 1943, dishonorably fail, and neglect, and 
refuse top~ said debt, this to the scandal and dis
grace of the lfilitary Service. 

CHARGE IIa Violation of the 93rd Article of War. 



(328) 

Specii'icationa In that Second Lieutenant Marden B. Fry, Air 
Corps, Headquarters and Headquarters Squadron, Air 
Service Department, A.rtq Air Forces School of Applied 
Tactics, did, at Orlando, Florida, on or about April 2, 
1943, 1lith intent to defraud, falsely make and falsely 
indorse a certain check 1n the following wards and 
figures, to wit: 

11April 2 - 194.3 No. 

Florida Bank at Orlando 
Pq to the 

·order of Cash $400.QQ 

Four Hundred am no/100 - - - -·- - - - - - - - - Dollars; 
Joseph E. Osborne," 

(Indorsed on back, 
of check "Charles 
E. Houser") 

in its entirety, except the Arabic numerals "$400.00" and 
the signature "Joseph E. Osborne" on the face of said check, 
ldlich said _check was a 'Wl'iting of a private nature which .,';···. 

might operate to the prejudice ·or another. 

CHARGE Iµa: Violation of the 96th Article of war. 

Specii'icationa In that Second Lieutenant Marden B. Fry, Air 
Corps,.Headquarters and Headquarters Squadron, Air 
Service Department., Anny Air Forces School of Applied 
Tactics, did, at Orlando, Florida, on or about April 2, 
1943, with intent to defraud 'Willfully, unl.awi'ully, and 

. feloniously, pass as true and genuine a certain check and 
1ndorsement thereon in words and figures as follows: 

"April 2 1943 No. 

Florida Bank at Orlando 
Pay to the 

order of Cash $400.QQ 

Four Hundred and no/100 - - - .;, - - - - - - - - - Dollars 

Joseph E. Osborne," 
(Indozise·d . on . 
back of check, . 
"Charles E. Houser") 

-2-
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a writing of a private nature, which might operate to 
the prejudice of another, 'Which said check was, as hej 
the said Second Lieutenant :Marden B. Fry, then well 
knew, f'alsely_made in its entirety, except the Arabic 
numerals "$400.0011 .and the signature "Joseph E. 
Osborne", and which check was, as be, the said Second 
Lieutenant l1arden B. Fry, also then well· knew, falsely 
indorsed and forged. 

He pleaded not guilty to and was found guilty of all Charges and Speci
fications. He was sentenced to be dismissed the service, to forfeit 
all pay and alla«ances due or to become due and to be cooi'ined at hard 
labor for five years. The reviewing authority approved the sentence, 
designated the United States Disciplinary Barracks, Fort Leavenworth, 
K~nsas, e.s the plac~ of confinement, and forwarded the record of trial 
for action under the 48th Article of War. · 

3. The evidence for the prosecution shows that on the evening 
of 1 April 1943, the accused engaged in a dice or crap game with a 
number o£. other officers in the game room of the Officers' Club at the 
Orlando Air Base. Checks were freely used and bets ranged from $5 to 
$150. The game continued through the early hours of 2 April, but by 
two o'clock everyone had dropped out except First Lieutenant Joseph E. 
Osborne and accused. ·Lieutenant Osborne had been losing, but the most 
that he was out, accordi.ng to his testimony, was four or five hundred 
dollars, and when the other officers dropped out his losses were 
"possibly" $350. At that time, there were left in the game six checks 
of accused for $50 each, a check of another officer for $25, and checks 
of Lieutenant Osborne totaling about $230, all, of which were fully ma.de 
out showing his name, rank, serial number and organization. When ac
cused won all the checks except the one for i25, Lieutenant Osborne 
started to make out a check tor $400 (Ex. I), stating, "That is all I 
can afford to lose and I will shoot a hundred d6llarsn. Accused threw 
the dice and lost the bet, before Lieutenant Osborne had completed 
filling out the check. Lieutenant Osborne then placed the uncompleted 
$400 "paper" on the counter in front of him and did not use it again · 
during the game•. Up to that point, Lieutenant Osborne had written 10 
or 12 checks, 0£ which the largest was for $100; he had kept a record 
of his checks in a notebook and., according to his.testimony, the $400 
check was the only ins\irwnent he filled out in partial form during the 
evening•. Later the luck changed, Lieutenant Osborne won all the · 
checlcs, and from t~en on checks were not used. Lieutenant Osborne testified 
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that after the game he sorted the checks and said to accused 11I guess 
I have five checks of yours for ~.50.0011 ; accused said 11 No, you must 
have six * * * Do you mind if I give you one check for $JOO.OO in 
place of the six $.50,00 checks". Lieutenant Osborne agreed to this, 
placed all the checks, including Exhibit·r, on the counter and went 
to the lavatory, while accused was making out the $JOO check. 1iwben 
he returned accused had his hand in Lieutenant Osborne's pile of 
checks. Accused then delivered the ~300 check in exchange for six 
$.50 checks, Lieutenant Osborne picked up the $2.5 check and the $JOO 
check, put them in his wallet, and placed the white blank fonn 
checks of his own which he had won back in his right pocket, assuming 
at the time that the check, Exhibit I, was with them. Accused drove 
Lieutenant Osborne to his hotel, and stated that "he /the accused] 
was quite a loser"; Lieutenant Osborne remarked that if accused aid 
not have enoughnoney to cover the check, he.would hold it until accused 
was :in funds; accused stated that would not be necessary. Li~utenant 
Osborne testified that when he reached his room he spoke to his 
roommate, First Lieutenant Carlos w. Nestlor, and then took the papers 
which were in his pocket, tore them up and put them in the wastebasket 
without examination, because he "had examined them carefully before 
leaving the Club". Lieutenant Nestler testified that Lieutenant 
Osborne had a piece of paper on which he had some kind of bookkeeping 
record, that he compared it with more than ten checks, then tore them 
up and threw them in the wastebasket; not mentioning - that a check for 
$400 was missing (R. 9, 16-22, 30-33, 35; 36, 57-59). 

After a· few hours sleep, Lieutenant Osborne went on 2 April 
1943 to the Floricia Bank at Orlando, .to deposit the $JOO check of ac
cused and the $25 check. The ~300 check was "turned down for insuffi
cient funds". Lieutenant Osborne stated to Miss Elaine Webb, a bank 
employee, that he had written some checks at the Oi'ficers, Club on 
blank check forms and that he wished them honored when presented. · 
Yiss Webb asked if he meant the $400 check which had been cashed a few 
minutes "?efore. Lieutenant Osborne said "That is· impossible, I did not 
write a ~400.00 check11 • · :Liiss Webb produced the check, Exhibit r. · 
Lieutenant Osbo:ine looked at it and said "You should not have cashed 
this check, it isn't made out. This check was stolen from me". At 
that time, the check was as shown in Exhibit I, but when he had last 
seen it during the crap g8Jlle1 it merely bore the figures $400 and his 
name and did not have on it the words "April 2 * * * 311, "Florida Bank 
at Orlando", "Cash", the two small zeros following the figure 1140011., the 
words "Four Hundred and no/10011 , or the indorsement "Charles E. Housern. 
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He had not authorized anyone to place any of the ad.ditional 1r0rda or 
figures on Eltb:t.bit I (R. 19, 21-24, 29, 39). 

After the $300 check of the accused (Elc. II) "WaS returned to 
L~. Osbol"ll8 b,y W.ss Webb, ,mo said it 11&8 not good becat121e of 1.nsufficie~ 
funda and that it n.s on an improper form,he did not present it again. 
He assumed that the check 110uld not be good or that the bank officials 
would notify him if it should become good. On Friday night 2 J.pril, 
accused expressed. surprise when Lieutenant Osborne told him that the $300 
checlc 1laS not good. On 3 Apr.U, accused. stated to Lieutenant Osborne 
that he knew that it was not good and that he 1'8.S stopping payment 011 it, 
and that there was nothing that Lieutenant Osborne could do about it. 
Lieutenant Osborne three times called upon acC11Sed to pay the check bu.t 
accused did not pay it, nor bad it been paid to the date of the trial.. 
On 3 Apr.U, accused 'Wrote the bank requesting that payment be stopped on 
the checlc (R. 211 Z/1 291 331 39, 6li Elte VII and Defense Elc. II)e 

Mr. Charles E. Willard, an assistant cuhier of the norida Bank 
at Orlando, testified that on the morning of 2 April, accused came to 
him in the bank, handed him the $400 check, Exhibit I, and stated.that 
Lieutenant Osborne could not leave the base and had asked accused to cash 
the checlc. Mr. Willard looked at the check, turned it over and asked 
accused •Is that your imorsement•. .lccused replied nyesn. :Mr. 1f.Ulard 
then went to Miss Webb's llindow and verif'ied the signature and the amount. 
Accused accompanied him but stopped to talk with Mr. Herman D. Ca.rm:!.chael, · 
another official of the bank, and Mr. 1l11lard authorized payment of the 
checlc. As a general rule, the bank identified an officer by his "AGO 
pass"' _but Mr. Willard did not ask to see accused's pass. The checlc •s 
drawn to •cash"• Under the Negotiable Instruments Law, a checlc so drawn 
can be c&8hed 1'ithout an indorsement. When such· a checlc was presented, 
the Florida Bank would cash 1t !or an;yone at all and if the man were 
lcno'Wn the bank 10 uld cash the check without indorsement, but 1! a stranger 
should present such a check the bank would require an 1ndorsement, al.though 
it 1s mt necessar;r under the law. Mr. carm:Lchael. said he saw accused taJk1ng 
with Mr• ·w1JJ•rd, and 118llt over•and spoke to accused, whom he had met 
about ten days before (R. 40-42., 44-,4.6, 48, 6o). 

The signature card .furnished. the bank by accused in opening bis. 
account, .Exl:d.bit IV, 'W&S received in evidence upon identification by Mr. 
Willard. The letter ot ·accused requesting that ~t be stopped upon hie 
$.300 check, Eltbib:l.t VII, and the deposit slip o! 2. April 1943, depositing 
the $JJO, Exhibit VIll, were received in evidence upon identification b,y 
:Kr. carmichael (R. 44, 48). . . 
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Technical Sergeant Richard T. Hanson testified as a handwriting 
expert., over objection by the defense., that in his opinion aJJ. of the 
writing on the front and back of Exhibit I., except the figure "400" 
and •Joseph E. Osborne" and "Florida &nk at Orlando" was written by the 
same. person 'Who wrote Exhibits II and VII and the name Marden B. Fry on 
Eldlibits IV and VIII• Mr. Willard whose qualifications as a handwriting 
expert were admitted by the defense testified that the indorsament . 
ncharles E. Housel'• on Exhibit I., the writing and signature on Exhib:1.ts 
II and VII and the. signature on Eldil.bit IV were written by the same person. 
(R. 49-52, 59., (:0) 

4. For the defense., the accused testified that he entered the crap 
game shortly before midnight on 1 Apr1.l. with about $t:o. By the time he 
and Lieutenant Osborne were the o~ ones left 1n the game he had lost 
that cash and about $200 in checks. He continued to lose until Lieutenant 
Osborne held six of his $50 checks. At that time., bis supply of checks 
had run out and., as he wished to "keep track" of how he stood., he drew 
a~ check on one of the blank forms .furnished by the club and delivered. 
it to Lieutenant Osborne in exchange £or the six ~50 checks. This enabled 
him to continue betting in multiples o:f $50 lli.thout drawing additional checka •. 
Later accused won back his $300 check and several checks o:t Lieutenant 
Osborne. During the course.o:f the evening, Lieutenant Osborne wrote 
eight or nine checks., o~ two or three o:f lfhich were completely .f1llecl 
out. On the others, including three· or four $200 checks and several 
$400 checu, Lieutenant Osborne., in order to save time wrote merely the 
amount of the check in arabic numerals and h115 own name. At one time., 
accused had 1n his possesion over $2,000 in checks bearing Lieutenant 
Osborne's eignature., and it was than that accused questioned Lieutenant 
Osborne concerning the amount of his bank balance. Lieutenant Osborne 
admitted. not having enough 1n the bank to cover aJJ. his checks, but 
.stated th.at those outstanding at the end of the game would be made good
(R. 72., 73, 76, 82; Eit. V). 

When Lieutenant Osborne went to the lavatory he and accused bad 
agreed to play a hal.f hour longer, and accused, intending to get a drink 
of water and wash his hands., placed some checks in his shirt pocket. It · 
was his h&bit to carry his checks with him and not to leave them ~ 
around. At that time, the accused had in his possession the six $50 checks 
and the ·$.300 check 'Which he had won be.ck., and he thought he put the $300 
check in his pocket, because· he had determined not to risk it further. 
Then Lieutenant Osborne began to win., regained. possession of aJJ. checks 
signed by himself, and it -was decided to stop the game. Both o:fficers 
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went to the la,~,tory, then accused went to the coat room, got his hat, 
returned to the game room, destroyed tlB checks in his posession bearing 
his signature and tossed them in the wa.i;te-basket. He then drove 
IJ.eutenant Osborne to the hotel. During the drive, they mentioned the 
game, but Lieutenant Osborne made·no statement about aey check or the 
accused. A.tter leaving Lieutenant Osborne, accused went home, where, in 
loold.ng through his pockets, he came across the blank f'orm 'With the · 
numerals "400" and the signature 11Joseph E. Osborne11 • He was surprised, 
because he was under the impression that Lieutenant Osborne had regained 
possession of' all checks llritten by the latter (R. 7'3-74, 76-78). 

The next morning, accused i'illed in the blanks on the face of 
the $400 check, and took it to the bank to get it cashed. Near the bank, 
he met a ci'Vilian, Charles E. Houser, whom he bad become acquainted. with 
through Mrs. Virginia Mof'f'ett several weeks before. Accused told Houser 
that he was going to the bank to cash a check, and of the."axtra amount" 

,of checks written by Lieutenant Osborne, and stated that he was doubtful. 
w:iather the check was good, and because of' its size, he believed l!IOme
tbing might be said in the bank. Houser volunteered to indorse the check. 
Accused alloYled him to do it because, unless' there was money enough in 
Lieutenant Osborne's account to cover it, accused did not want his name 
to appear, and he~knew it made no difference whose name appeared on the 
back of a check to the order of 11Cash"• Accused then went in the bank, 
which bad just opened, and presented the check. He was told that the 
signature was in order and that there were sufficient .funds to pay the 
check but that it was not on the proper form and it would be necessar;y 
to have a bank official initial it before it could be pa.id. Accused 
knew both Mr. Willard and Mr. Carmichael, and seeing Mr. Wlll.ard, told 
him that he, the accused, bad a check 'Which he would like to cash, but 
that it was nece:ssary to have a bank official initial it. Mr. carmichaal 
then came over and spoke to the t.ccuaed, Mr. 'WW.a.rd started to say 
aomathing about identification and then said •I see Ur:-. carmiohael knows 
you, that is good enough !or men and passed the check to the clerk• 
.lccuHd rece.ived e.400 in cash, deposited $300 in his own account and re
tained &100 to ~ soma b1lls. Mr. Willard did not ask accu:.ed 11' the 
indor,~nt waa his. The indorsement was that ot Charles E. Houser (R. 
74-81,83), 

.&.cC\lsed .tu.rt.her testified that there were oeven aheck1 ot his 
in the game; that he kept track of' thelll and thought be bad de:,tl'Oyed all · 
eeven; and. that 11hen he discovered that Lieutenant Osborne had the $))()
i;neck, he stoppecl pa~ent on it, because Lieutenant Osborne bad no legal 
rtgnt to it. As to the $400 che~, accused told. LieutfJtWl.t Osborne tbat 
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as he i'ound it in his pocket when he reached home, he !elt that it was 
1n his possession, was his, and he saw no reason £or not cashing it 
(Re 73,75,84). 

On cross-e:xam:ination, the accused admitted that the face of the 
$4,00 check, Ex:hibit I, was in his handwrlting except for the Arabic 
numerals 1140011 and the name "Joseph E. Osborne";. that the writing on 
the face of tb.a $.300 check, Exhibit II, was in bis handwriting except for 
the word norlando11 ; that the signature on the signature card, Elchibit IV, 
was his; that the writing-except for the pencil notation-and the signa
ture on the letter, Exhibit VII was bis; and that tha signature and date 
on the deposit slip, Exhibit VIII, was in his handwriting (R. 75-7/)e 

ux-s. Virginia Moffett testified that she knew Charles E. Houser, 
had introduced him to accused and others in March 1943, and that on 3 
J.pr1l 1943 he bad told her he was going away (R. 66-68). 

Mr. Willard testified that i.1' a deposit were ma.de in the bank at 
9a00 a.m., it would be set up before lOa.30 a.m., but would proba.~ 
not get on the bank ledger until noon. He also testified that he wrote 
the accused on 7 April, 1n reply to accused's letter stopping payment on 
the $JJO check, that it was necessary to know the amount of the check 
before payment could be stopped, and that payment was later stopped (R. 63-
64; Def. Ex:. ll). 

s. Lieutenant Os-borne and the accused 11Sl"8 the o~ 1tltnesses as 
to the transfer of possession of the two checks which a.re the subject 
matter of the Charges. Each flatly contrsdicted the other on.material 
points. According to the testimony of accused, he did not one a debt 
to Lieutenant Osborne, the $300 c.1-:l.eck .drawn by accused was wrongful.4" 1n 
Lieutenant Osborne's possession, and the $400 check drawn by Lieutenant 
Osborne belonged to the accused. According to Lieutenant Osborne• s test.1-. 
moey, accused owed him ~.300 r-epresentsd by the check Exhibit II, gl:nn 
him in exchange £or six $50 chocks won from t.11.e accused, and the $400 
check was stol.en by the accused. 

There are several factors 'Which are unfavorable to the credj.
bility of accused in this conn:tct of testimocy. With respect to the 
indorsement "Charles E. Houser", Mr. Willard, the assistant cashier of 
the bank and a disintei·.ssted lli.tness, testified that the accused stated 
1n presenting the $400 check that Lieutenant Osborne-whose name was 
signed on the check_;could not leave the base and bad asked accused to 
cash the check, a.IXl 1n re~ to his question •Is that your indorsement11; 
the accused said 11Yes11 • The two handwriting ex.perts-the defense admitted 
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.. 
the q11aJ1 ti cations o.f' lire 1l'iJ.lard. bu.t cbaJJenged those o.f' Technical 
Sergeant Hanson-each testified that the indorsement •Charles L 
Houser11 on the $400 check was written by the same person 'Who wrote 
~ entire face of that check., Ez:bibit I., axcept the signature and 
the arabic numerals •t.oon,. and wrote the face o.f' the &300 check., 
Exhibit II., the signatui~ on Exhibit IV., the writing on the letter., Emtbit 
m., and the signature and date on the deposit slip., Elchibit VIII, 
.all o.f' llhich exemplar:, the accused admitted were written by him. Tha 
accused., on the other hand., testified that Mr. Willard did not ask him 
the question i.f' the indorsement •Charles E. Houser" was his and insisted 
that the indorsement was volunteered by Mr. Houser., a casual acquaintance 
1fham he met outside the bank., when accused expressed some hesi.tation in 
pNsenting it to the bank because of the large amount of the check. The 
fact that accused cashed the $400 check 'With the indorsement •Charles E. 
Houser" thereon at one 11:lndow 1n the bank and then made out a deposit 
slip and deposited in cash to his account at another window $)JO of the 
proceeds instead o.f' depositing the check direct~ to his account and 
cashing a check :for the $100 which he retained 1n cash., indicates an in
tention to conceal and leave no record of any connection on his part 
'With the $400 check. In exp4n,ation o:t that transaction the accused stated 
that at the time he did not kno,r that he bad a speciaJ. checking .account, 
thought he had to cash the check and make out a deposit slip for the $.300, 
and deposited it at another 'Window because he had to make out the deposit 
slip and just walked to another window • 

.!e With respect to the allegation that accused dishonora~ 
failed, neglected and refused to pq his honorable gambling debt (Chg. I) 
the Board accepts ai, true the te:rt.1.moey of Lieutenant Osborne, that he 
received the &300 check f'rom accused in lieu of six checks of accused 
for $50 each., at the close of the game. Lieutenant Osborne was entitled 
to accept the refusal of the bank to honor that check because of in
sufficient 1\mds to the credit o.f' the account o! the accused., although 
in fact accused had made a deposit at a teller's 'Window llhich had not yet 
in the normal. course o.f' business been credited to his account on the booka 
of the bank. · The re£usal of the bank to honor the check., the later state
ment o.t' the accused that he was stopping payment o.f' the check and that 
there 'W&8 nothing that Lieutenant Osborne could do about it., the :failure 
of accused to pq it when three times cal.led upon by Lieutenant Osborne 
to do so., and the fact that the check had not been paid at the date of 

· t,rial. support the allegati.on of dishonorable fail:ure and rei'usal. to 
pay- the check. The_ evidence shows th.at the game was conducted honora~, 
that the 1300 check was given by accused in exchange tor six of his 
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01'iil 150 checks 'Which Lieutenant Osborne had won, the debt of the 
accused was just and that a moral obligation existed wb:1.ch the accused 
should· have paid. In the opinion o! the Board the evidence shows a 
dishonorable neglect and refusal to discharge a pecuniary obligation 
cognizable Ullder the 95th Article of war (Winthrop's Military Ln and 
Precedents, Reprint, PP• 713-715). 

b. The Specification, Charge II, alleges the false mald.ng of 
the race o:f the $400 check, nth the exception of the figures 11t.00• 
and the signature., and the false indor-sing of that check, and the 
Specification, Charge III, alleges the uttering or that check w1th 
knal'l1edge that it was false~ made and indorsed. 

The evidence shows that during the game L1.eutenant Osborne 
started to 'Wri.te a check, wrote upon a blmJk form the figures ~400 11 

and bis signature, but did not complete the form and did not put the 
incanplete check into the game. The accused stf.ted that Lieutenant 
Osborne be.fore the end of the game regained possession of all checks 
,mich Osborne bad signed., but that the accused in looking through hie 
pockets bei'ore retiring found the blank i'orm 1'ith the Arabic Numerals 
1140011 and the signature "Joseph E. Osborne•. On cross-examination, 
accused stated that he was surprised as· he :was under tm impression 
that Lieutenant Osborne bad regained al1 checks lfhich Lieutenant Osborne 
bad llrltten~ The accused saw no reason for not cashing it and filled 
1n all the blanks, including the date, the name of the bank, the word 
"Cash• and the words "Four hundred and no/JOO•. The accused contends 
that when he met llis casual acquaintance, Charles E. Houser, outside 
of the bank and expressed to Houser bis hesitation, because of the 
amount, about inquiring whether the check was good, Mr. Houser volunteered 
to 1ndorse and did indorse the check. The two handwriting experts testi
fied that the indorsement "Cbar1es E. Housern on the chec~ 1f&8 lll"itten. 
by the same person who 11X'Ote the several exemplars llhich the accused 
admitted were in his handwriting. In the opinion of the B:>ard, both 
experts were sh01'Il. to be qualified, and the conclusion is inescapable 
that the accused 11:rOte the indorsement., as well as compl.et.ing t.he face 
o! the !om 'Which contained o~ the figures 11400n and the signature 
o! L1.eutenant Osborne. The accused presented_ the. check to the bank, 
a.t'fi.rmed to the assistant ~shier t.hat the indorsement ns his, end 
recei.ved ~ .from the bank. Tbe .fact that accused cashed the '400 
check 111th the indo?·sement o! Houser thereon at one llindow and then 
made out a deposit alip and deposited $300 of the proceeds to bis 
account a.t another w:1.ndo,r instead o:t depositing the check direct~ to 
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his account and cashing a check for the $100 11hich he retained in 
cash, shows an intention to conceal and leave no record of ~ connection· 
on his part 1lith the $400 check. In explanation of that transaction 

accused stated that at the time he did not know he had a special checld.ni 
account, thought he bad to cash the check and make out the deposit alip 
for the $300, and that he deposited it at another 1lindow because he had. 
to make out the deposit alip and just nllced to another 11indow. 

. With respect to the indorsem.ent ot the check, "Charles E. Houser•, 
the ev.Ldenee shows clearq that it -n.s in the handwriting of the accused, 
and accused stated to the assistant cashier that the indorsement 'WU 
hie. It was also clear that the admitted tl.lJing in bJ" the accused o-t 
the face of the check, the blank form which then contained onq ·the · 
figures •40011 a:nd the signature •Joseph E. Osbcrne•., was an act ot forgery. 
The accused~lll'Ote in the name of the bank, the pqee and the words faar • 

hundred. A false writing ey the unauthorized filling in of a paper 
signed in blank is .i'orge17 (par. l49j, MCM 1928; llharton' s Cr1m1na.J ·Law, 
Vol.. 2., secs. 878, 879). 

In the opim.on of the D:>ard the record ot trial S1Xpports the findings 
of guilty of .i'orgery of the .race and indorssnent of the check alleged. 

in the Specification, Charge n, in 'Violation of the 93rd Art.i.ele of War, 
and of the uttering of the check alleged 1n the Spec:1fi.cation, Charge nI, 
in violation of the 96th Article .of war; 

6. The motions o.i' the defense to strike the Specification., Charge 
II and the Specification, Charge III based upon_ the provisions of section 
674.16 of the Florida Negotiable Instruments .let wre properq overrul.ed 
(R. 4-6) because that statute de.fines rights between parties llDder the 
civiJ. lmr, is not a crimina1 statute, and by' its teru ·applies onq 'Where 
the person filling blanks in an instrument is •in possession thereoftl 
(obvio~ right.t'ul. possession) or 1lhare the paper ha.a been •deli"VWed 
ey the person making the signature11 • 

7• The accused is 25 years of age.- '1'he records of the Ofi'ice of 
The MJutant General show his ser'Vice as .toll.on I Enlisted serv.l.ce frOlll 
15 .lugust 19,40; appointed temporar;r 118.lT&nt officer, junior grade, 15 
~ 1942; appointed temporary second lieutenant, Arlq of the UDited State,. 
!rCllll Of.fie~ Candidate School, and. active duty 3 March 1943• 

s. The court us le~ constituted. No errors inJuriousq ~
.f'ecting the substantial. rights ot the accused wre comm.itted. ~ th• 
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trial.. The :Ekis.rd o:t Rev181r is o:t the opinion that the record of trial 
is legallJ' eu.t'ficient to support the findings of guilty and the sentence, 
and to w.rrant confirmation of the sentence. Dismissal. ie authorized upon 
conviction of a violation of the 96th .Articl.e of War and mandator;r upon 
conviction of a violation o:t the 95th .lrt:1.cle of War 
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1st Ind. 

War Department, J.A.G.o., - To the Acting Secretary of_War•2 6 JUL 1943 
1. Herewith transmitted for the action of the President are the 

record of trial 11.nd opinion of the Board of Review in the case of 
Second IJ.eutenant ~arden B. Fry (0-574653), Air Corps. 

2. I concur in the opinion of the Board of Revie;y that the record 
of trial is legally sufficient to support the findings of -guilty and 
the sentence, and to warrant confirmation of the sentence. 

' . 

the accused neglected and refused to pay his honorable gambling 
debt in the sum of ~~JOO in violation of the 95th Article of War, forged 
a check for $400 and the indorsement thereof, in violation of the 93rd 
Article of War, and uttered that check in violation of the 96th Article 
of War. I recollJllend that the sentence to dismissal, total forfeitures. 
and confinement at hard labor for five years be confirmed, and carried into 
execution. ' 

3•. Inclosed:"herevdth are the draft of a letter for your signature, 
transmitting the record to the President for his action, and a form of 
Executive acti9n carrying into effect the reconunendation made above. 

~- ~-o--e-. 

' Hyron C. Cramer, 
Maj or General, 

3 Incls. The Judge Advocate General. 
Incl.1- Record of trial. 
Incl.2- Drft.·ltr. for sig. 

Acting Sec. of War. 
Incl.J- Form of Executive 

• action. 

(Sentence confirmed rut four years of confinement remitted. 
G.C.K.O. 218, 4 Sep 194.3) 
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(341)
JPJ•..i~ 
c:r, 235227 MAY 2 7 1943 

U~ I T E D S T A T E S ) 20TH AR~IOHED DIVISION 
) 

v. ) • Trial by G.c.:~r., convened at 
) Camp Campbell, Kentucky, 111':l.y 

Private HARRY J. BBRNARD ) 5, 1943. Dishonorable dis-
(32239494), Coml)8.ny B, ) charge and confine.Yflent for 
100th Armored Reconnais ) thirty-five (35) years. Dis-
sance Battalion. ) ciplinary Barracks. 

REVIEW' by the BOARD OF REVIEW' 
ROUNDS, LYOO and FREDERICK, Judge Advocates. 

l. The Board of Review has examined the record of trial in the 
case of the soldier named above. 

2. The accused was tried upon the following Charges and Specifi
cationss 

CHARGE Is Violation of the 58th Article of Har. 

Specifications In that Private Harry J. Bernard, 
Company "B", 100th Armored Reconnaissance 
Battalion, Camp Campbell, Kentucky.did, while 
enroute from Fort Custer, Michigan to Fort 
Knox, Kentucky on or about October 21, 1942, 
desert the Service of the United States and 
remin absent in desertion tmtil he was appre
hended at Chicago, Illinois ·on or about 1arch 
3, 191~3. 

CHARGE II1 Violation of the 69th Article of ,.ar. 
Specifications In that Private Harry J. Bernard, 

Company "B", 100th Armored Reconnaissance 
Battalion, Camp Campbell, Kentucky, having 
been duly placed in confinement enroute from 
Fart Custer, Michigan to Fort Knox, Kentucky 
on or a.bout October 21, 1942 did, on that 
date escape from said confinement before he 
was set at liberty by proper authority. 

ADDITIONAL CHARGE It Violation of the ·s8th Article of 1flar. 

Specification:l: In that Private Harry J. Bernard,. 
Compa.n.y' B, 100th Armored Reconnaissance 
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Battalion, Camp Campbell, Kentucky, did, 'While 
enroute i'rom Fort Y~yne, Detroit, Michigan to 
Fort Knox, Kentucky en or about July 26, 1942, 
desert the Service of The United States and did 
remain absent in desertion until he was appre
hended at Detroit, Michigan on or about October 
5, 1942. 

SpJ:)cification 21 In that Private Harry J. Bernard, 
Company B, lOoth Armored Reconnaissance Bat
talion, Camp Campbell, Kentucky, did, at Camp 
Campbell, Kentucky on or about April 10, 1943 
desert the Service of the United States and did remain 
.absent in desertion until he was apprehended at 
Henderson, Kentucky an or about A.pril 11, 1943. 

A.DDITIOOA.L CHARGE II: Violation of the 61st Article of Har. 

Specification: In that Private Harry J. Bernard, 
Company B, 100th Armored Reconnaissance Bat-
talion, Camp Camp'c?ell, Kentucky, did without 
proper Leave absent himself i'rom his organiza-
tion at Fort Knox, Kentucky, from about July 
8, 1942 to about July 21, 1942. 

ADDITIONAL CHARGE III: Violation of the 65th Article of War. 

SP,ecification: In that Private Harry J. Bernard, 
Company B, 100th Armored Reconnaissance Bat-
talion, Camp Campbell, Kentucky, having on 
or about July 25, 1942 received a law.i'ul order 
from Milton Goldstein, a warrant officer who 
was then in the execution of his office, to 
report to his immediate Commanding Officer, 
Fort Knox, Kentucky, did, while enroute from 
Fort ·wayne, Detroit, :·fichigan to Fort Knox, 
Kentucky, on or about· July 26, 1942, willfully 
disobey the same. · 

A.DDTIIONAL CHA.RGE IV: Violation of the 93rd Article of Viar. 

Specification l: .In tha. t Private Harry J. Bernard, 
Company B, 100th Armored Reconnaissance Bat-
talion, Camp Campbell, Kentucky, did, at Camp 
Campbell, Kentucky on or about April 10, 1943, 
with intent to do bodily harm ·.vith a dangerous 
weapon, commit an assa;tl.t upon Private Charles 
A. Brock, Headquarters Company 1st Battalion, 
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480th Armored Infantry Regiment, by willfully 
and .feloniously pointrng a rifle at said Private 
Brock and threaten to shoot him. 

Specification 2: In that Private Harry J. Bernard, 
Company B, lOoth Armored Reconnaissance Bat
talion, Camp Campbell, Kentucky, did, at Herndon, 
Kentucky on or about April 11, 1943, .feloniously 
take, steal, and carry away aie motor truck, 
value about tlooo.oo, the property of Conard T. 
Thonas, Herndon, Kentucky. 

CHARGE V: Violation o.f the 96th Article o.f War. 

Specification& In that Private Harry J. Bernard, 
Company B, 100th Armored Reconnaissance Bat
talion, Camp Campbell, Kentucky, did, at Detroit, 
Michigan, on or about October 5, 1942, wrongi".illy 
wear the uniform of a Nonco!!lllll.ssioned Officer 
with three yea.r 1 s service. 

The accused pleaded not guilty to, and was found guilty o.f, all Charges 
and Specifications. No evidence of previous convictions was intro
duced.· He was sentenced to be dishonorably discharged the service, 
to forfeit all pay and allowances due or to become due, and to be 
coo.fined a.t hard labor .for 35 years. The· reviewing authority approved 
the sentence, designated the United States Disciplinary Barracks, Fort 
Ieavenworth, Kansas, as the place of confrnement and forwarded the 
record of trial for acticn under Article of War 50i• 

.3. The competent and pertrnent evidence of record discloses that 
accused, while a member o:f Co!!lpany B, 88th Armored Reconnaissance 
Battalion, Fort Knox:, Kentucky (R. 9), went absent without leave on 
July 8, 1942 (Pros. Ex. l) and surrendered at Fort \,ayne, Detroit, 
Michigan, en July 21, 1942 in uniform (Pros. Ex. 2). He admitted to 
Sergeant E. D. 1,IcKendrick, Y...ilitary Police Detachment, Fort -Wayne, 
Michigan, and then Cornnander of the Guard., that he had left his organi
zation and station at Fort Knox, Kentucky., en or about July 9, 1942 
(R. 14). Accused was then and there attached to the Quarterinaster 
Supply Depot, Fort Wayne (Add. Chg. II). 

The Assistant Adjutant at Fort ·wayne, Milton Goldstein, WOJG, 
on July 25, 1942, gave accused an order in writing to report back to 
the station at Fort Knox, Kentucky (R. 15) Pros. Ex. 2). Accused was 
put en a train at Detroit enrouta to Fort Knox without guard by 
Military Police Sergeant E. P. Tracey on July 25, 1942, in pursuance 
of this order (R. 16; Pros. Exs. 3, 4). Accused did not return to 

- 3 -

http:tlooo.oo


(344) 

his station at Fort Knox (R. 11) (Add. Chg. III), but rewained absent 
without leave (R. 11; Pros, we. 1) until October 5, 1942, on which· 
date he was apprehenc.1t::d at 4740 \,00:Jv;;:..1.rd A.venue, Detroit, ~1ichiz£'l.n, 
by Corporal Maciejewski (R. 15) (Add. Ch~. I), at which time he wa::; 
we.:i.rin2 his t.rrrry 'Jlliform but with staff sergeant's chevrons and one 
service stripe thereon (R. 16; Pros. Ex. 5) (A.dd. Chg. V). 

Cn October 21, while Private u. I!;. Gibson, 46th Ordnance 
Company, Fort Custer, lJichigan, as a guard was returninz th~ accused 
as a prisoner from Camp Custer, Ilichigan, to his proper station at 
Fort _Knox, Kentucky, he jumped head first throueh the open window of 
a wash room of a coach an a Pennsylvania Railroad train in the v'icinity 

. of Greenwo?d, Indiana (R. 17) (Orig. Chg. I and Chg. II). 

First Sergeant Burton Connally, of accused's organization, 
Company B, 100th Armored Reconnaissance Battalion, at Camp Campbell, 
Kentucky, testified accused was not present at his organization d'.ll'ir.z 
the first part of October, 1942 until he was brought back on Maren J, 
1943 (R. 13). Officer James O'Shea of the Chicago, Illinois, police 
department testified that on Ms.rch 3, 1943 he apprehended accused at 
8Z7 Iawrence avenue, Chica£;o, Illinois, and that he was wearing a uni
form at the time (R. 17) (Orig. Chg. I). 

en or about I.arch 3, 1943, the military police returned accused 
to his organization in the 2oth Armored Division at Ca!I!p Campbell, 
Kentucky (R. 10, 11), where his· company com.'Jlailder, First Lieutenant Carl 
R. Senft, placed him in confinement at the post guardhouse and never, 
subsequent theret~, ordered or authorized his release (R. 10). 

en April 10, 1943 while accused was still a prisoner at Camp 
Campbell, Kentucky, and while working under the.guard of Sentry Charles 
Brock, Headquarters Company, First Battalion, 480th Armored Infantry 
Regiment, he and another prisoner jumped on Sentry Brock in a boiler 
room and while accused pointed the sentry• s gun, which they had taken 
away f'rom him, at the sentry, the other prisoner tied up his hands and 
feet and gagged his mouth. The gun was loaded at that time. i'fuen they 
started out the, door of the furnace room they emptied the shells out 
of the gun but missed one. They told the sentry that if he cried out 
they would shoot him a.nd threatened to come back a.nd kill him if they 
got caught.· They said they were going to New York (R. 19, 20, 21) 
(Add. Chg. IV, Spec. 1) • 

• 
State Highway Patrolm'ln Wayne Copeland testified that about 

4:00 p.m. Sunday, April 11, 1943, he arrested accused and another soldier 
as tl'~ey were driving a civilian truck, a 1941 Chevrolet ton and a half 
stake body with a 1942 Kentucky license number AN 719, near Henderson, 
Kentucky. The truck was the property of Conrad T. Thomas of Herndon, 
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Kentucky. The ownership and fair na.rket value of about $1~000 was 
established by the testimony of Conrad .B. Thomas, the oVl?ler' s son, 
who qualified by experience as a dealer, and who further testified 
that the truck was taken.from in frcnt of his father's farmhouse with 
the ignition key :in it, sometime after 11:45 Sunday morning, A.prD:, 11. ' 
The truck ms recovered by the owner on April 12 at the Highway Patrol 
Station (R. 24). The owner had not given anyone permission to use 
the truck during that period (R. 23, 24; Pros. Exs. a, 9) (Add. Chg. 
IV, Spec. 2). 

Accused was returned to military control when he was placed 
under arrest on April 12; 1943, at Henderson, Kentucky, by Private 
John F. Pike of the Military Police, Camp Campbell, Y.cnt.ucey, to who.n 
he admitted that he expected to ditch the truck at Ji.'vansville, a few 
miles further an, 11and get away" (R. 22, 23). The court took judicial 
notice of the fact that the place where accused stole the truck, 
Hopkinsville, Kentucky, is about 85 miles from Henderson, Kentucky, 
the place where accused was arrested by the State highway pa.trolmn
(R. 22). · 

The accused elected to testify in his own behalf but gave no 
testimony relative, to the Specifications and Charges for which he was 
an trial. He said, "I have done many wrongs as far, as these charges 
are, most of them they are true. But I'didn 1t desert". · He stated that 
he ha.d disgraced himself, his uniform, and his family and asked the 
court to send him overseas to combat, or that he be shot rather than 
put in a stockade or penitentiary (P.. 25). · 

4. The evidence is legally sufficient to support the findings of 
guilty of the Charges alleging the military offenses of three wartime 
desertions (Chg. I, and Specs. 1 and 2, Add. Chg. I), and of a wartime 
absence without leave (Add. Chg •. II), during which desertions accused 
was absent for a ,total of six months and twenty-four days, plus the 
period of absence without leave of thirteen days. All three of the 
desertions w~e terminatea by apprehension. The absence without leave, 
however, was terminated by surrender. Although accused test.J.fied that 
he did not intend to desert, the circumstances of each desertion as 
set forth in the evidence of record belie this statement, as likewise 
does his escape from the guard while on a train enroute from F'ort 
Custer, Michigan, to Fort Knox, Kentucky, en October 21, 1942. His 
intent to permanently remain· away from the service with respect to the 
desertion at ·camp C~mpbell on April 10, 1943 (Spec. 2, Add. Chg. I) 
is clearly established by his assault with a loaded gun an the sentry 
guarding him and the subsequent larceny of a motor truck to assist him 
in getting further away from the post at which he was confined. 

The ··evidence as to Add. Chg. III, willful disobedience of 
Warrant Officer Goldstein's written ord~r, is clear and conclusive. 
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The entry on the morning report of his organization as to A.ugust 3, 
1942 shows him still absent without leave since July 1942. This inuch 
of the entry is not subject to an objection based m hearsay. The 
morning report also fails to show accused picked up as present any 
,time between July 9 and August 3. The fair and logical inference is 
that he did not report back to his llllit at any time during that period. 
The order was in writing, it was specific, accused signed for it, and 
there is no other reasonable :inference but that accused lUlderstood it. 
These circumstances constitute more than a mere .failure to obey • 

. The competent evide.,ce of record as to the civilian offenses, 
assault with a dangerous woap()Il and the larceny of the truck, is clear 
and ccnclusive and legally sufficient to support the findings of guilty 
of those two offenses. · 

The failure of accused in testifymg to explicitly deny or 
explain the offenses with which he was charged is the basis of a legi
tinate inference that if he could have truthfully denied or credibly 
explained them he would have done so. The United States Supreme Court, 
in Caminetti v. United States, 242 u. S. 470,494, stated: 

"* * * where the accused * * * voluntarily testifies 
for himself*** he may not stop short in his testimony 
by omitting and failing to explain incrinrinating circum
stances and events alrea.dy in evidence, in "Which he parti
cipated and concerning which he is fully informed, without 
subjecting his silence to the inferences to be naturally 
drawn from it. 

"The accused of all persons had it within his power to 
meet, by his ~ account. of the facts, the incriminating . 
testimony * * *• When he took the witness stand in his own 
behalf he voluntarily relinquished his privilege of silence, 
and ought not to be heard to speak alone of those things 
deemed to be for his interest ~nd be silent where he or his 
counsel regarded it for his interest to remain so, without 
the fair inference Ylhich would naturally spring from his 
speaking only of those things which would exculpate him and 
refraining to speak upon m3.tters within his knowledge which 
might incriminate him. * * * 

11The court did not put upon the defendant the burden 
of explaining every inculpa.tory fact shown or claimed to be 
established by the· prosecution. The mference was-to be 
drawn from the failure of the accused to meet evidence as to 
these :rra.tters within his own knowledge and as to events in 
"ffhich he was an active participant and fully able to speak 
when he voluntarily took the stand m his own behalf." 
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5. Ad!'lissions against his interest.o mide to the investigating 
officer by accused after proper warning but not introduced into the 
evidence of this trial are found with the allied papers attached to 
the record. This document has not been considered by the Board of 
Review in arriving at its conclusions as to the guilt or innocence 
of accused but should be· considered at a future date in connection 
with any further application for clemency. 

6. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were conmrl.tted 
during the trial. In the opinion of the Board of Review the record 
of trial is legally sufficient to support the findings and the 
sentence. 

__L.:::,~~l-~~:_·-1-:_:_~_~l...=--, Judge A.dvocate. 

·l=~.__.:...;""""'"_,________"'--,-.,-::;;.,..--' Judge Advocate. 
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WAR DEPARTMENT (349)
.Arr:rw Service Forces 

In the Office of The Judge Advocate General 
Washington, D.C. 

SPJGK 
CM 235229 

10 JUL 1943 

UNITED STATES ) FOURTH DISTRICT 
) ARMY AIR FORCES 

v. ) TECffiiICAL TRAINING COMMA.ND 
) 

Private JESS F • VBLOZ ) Trial by G.C.M., convened at 
(39696534), Air Corps un ) Fresno, California, 4 lily 1943. 
assigned, attached 802nd ) Dishonorable discharge and oon
Training Group. ) finement for twenty (20) years• 

) Penitentiary. 

REVIEW by the BOARD OF REVIffl 
LYON, HILL and ANDREHS, Judge Advocates. 

l •. The Board of Review has examined the record of trial in the case 
of the soldier named above. 

2. The accused was tried upon the following Charge and Specifications· 

CHARGE& Violation of the 93rd Article of War. 

Specification: In that Private Jess F. Veloz", Air Corps 
Un.as,igned, attached 802nd Training Group, did, at Fresno,. 
California, on or about April 18, 1943, with intent to 
commit a feloey, viz. rape, commit an assault upon Verna. 
Lee Becker, a female person, by willf'ully, and feloniously 
throwing the said Verna lee Becker to the ground and 
choking her with his hands with the intent to forcibly and 
feloniously,. against her will, have carnal knowledge of 
the said Verna. lee Becker. 

He pleaded not guilt;u to and was found guilty of the Charge and the Speci
fication. No evidence of previous convictions was introduced. .He was 
sentenced to be dishonorably discharged the service, to forfeit all pay
and allOW'ances due or to become due, and to be confined at hard labor for 
a period of twenty (20) years. The reviewing authority approved the sen~ 
tenoe, designated the Url.ted States Penitentiary, LeavellW'orth, Kansas, as 

http:COMMA.ND


(350) 

the place of confinement and forwarded the record of trial for action 
under article of war 5~. 

3. The evidence is substantially as follows& 

Verna Lee Becker testified that she was ·s years of age and lived 
with her mother and three brothers at. 2404 Rose Street, }"resno, California. 
She stated that she understood 11what it means to tell the truth" and that 
she would tell the truth. She stated that on a Sunday evening as she · 
was returning to her house from the mail box she saw the accused near 
a woodshed in the alley through which she was walking. Accused held out 
his coat and asked her "to coma over and hold it". As she neared the 
accused he grabbed her, :pulled her in the shed, threw her on the floor, 
pulled up her dress, pulled down her panties, choked her, held both of 
her hands over her mouth, and said that he would kill her if she was 
not quiet. ¥fitness stated that .she was afraid and tried to get away, 
but that "He was sitting on top of me 11 

• His penis was exposed. Accused 
ra.n away when another man came in the building. Verna. Lee Becker stated 
that she and her mother were called to the city police station later 
that night, at which time she recognized the accused as the man who 
dragged her into the shed (R.5-9). 

Mr. Fred Thlrst of 2336 Rose 'Avenue, Fresno, California, stated 
that between 6 and.7 o'clock of the afternoon of _18 April 1943 he had 
occasion to go to his gar~ge. ~bile in the garage he noticed a·light 
{sun's rays, R.15) through a-crack or loose board in the partition 
wall between the garage and a woodshed. This was unusual and witness 
said that it gave him "a funny feeling11

• He opened the door to the 
woodshed and saw the accused kneeling over the body of a child named 
Verna. Lee Becker. The child was lying on her back on the floor. She 
was strt:ggling trying to get up, but the accused was holdinG her down r 

anu held both of her hands over her mouth. The child's dress was up. 
The accused, with his penis exposed., was "quite close11 to the body of 
the child. When accused. discovered the presence of Mr. Hurst he jumped 
up and escaped through the opening in the wall of the shed where the 
board had been pulled loose. The blouse of accused was found on the 
floor next to the place where the child was lying. Witness stated that 
he took the child and the blouse to Nagel 's store on Nicholas Street 
and called the police. City Police Officer James William Shaw_ responded 
to the call. Upon his arrival at the store Lx. Hurst accompanied the 
officer to the woodshed where the attack occurred. Vii tness then went 
home, but about 3&15 the next morning he was called to the City Hall 
where he identified the accused as the party who was in the woodshed 
with Verna Lee Bei:,ker the night before. At this time accused showed 
no siQlS of havin{; suffered any injuries (R.10-14,17). Officer Shaw 
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stated that when he arrived at Nagel 's Store he found i•.'.r. Hurst and 
the Becker ohild. The witness further stated that Ur. Hurst did not 
have in his possession any article of clothing, but that he and 1.r. 
Hurst found the blouse in the woodshed on their examination of the 
premises shortly after the phone call (R.18,20). The blouse was in
troduced in evidence as prosecution's exhibit C (R.19). Witness 
stated that he found in the pocket of the blouse a soldier's pass 
in the name of the accused,which was likewise identified and without 
objection received in evidence (R. 19, Pros. Ex. D). The pass was 
delivered by Officer Sha:w to First Lieutenant Arnold Pratt, 749th 
Military Police Detachment, 1-'resno, California (R.20,24)•. Lieutenant 
Pratt and Officer Shaw continued the investigation. The child was 
interviewed. 11She was V'9ry nervous and excited.· There vrere finger 
marks on both sides of her neck and her eye was bruised, and her 
arms had bruised places on them11 

• Her eyes were blood-shot. After 
examining the pass which had been found in the blouse (Ex. D) Lieu
tenant Pratt called the organization shown on the pass. In consequence 
of the information received, the accused was found about 0130 19 April 
at 935 Pottle Street. Accused was in bed, but got up, dressed, anc1· 
accompanied Lieutenant Pratt and Officer Shaw to the police station. 
Accused was sober and there was no odor of liquor on his breath (R. 
23-25,31). \1hile on the way to police headquarters Lieutenant Pratt 
asked accused about the assault on the child. The accused became 
excited and attempted to open the ·door and get out of the car. Con
siderable force was exercised in order to·subdue accused. Several 
blows·were exchanged. Accused was finally overcome (R.27,28). Ac
cused stated to the officer that he was drunk 11all day and didn't know 
what happened••• He would say sometimes that he had done it, and 
then he would sa.y, 'I don't remember•, and that he was just drunk and 
didn't know what happened" (R.29). When asked about his blouse accused 
stated that he had gone to sleep on a lawn and when he woke up his 
blouse was gone (R.30). 

For the defense, Mrs. loo.rselina Cavillo of 915 Pottle Street, 
t'resno, California, testified through an interpreter that she had known 
the accused more than ten years. Accused had visited her hoine ~ 
times. Ha came to her home to see her son, Santos, about 9 o'clock 
on the evening of 18 April 1942. Witness stated that accused was drunk 
"and didn't know what he was doing". She asked accused to leave but he 
did not do so. Accused went to bed {R.32,33). Tl].e accused testified 
that he started on a. drinking spree Saturday night 17 April 1943. Ha 
spent the evening at .a. dance hall drinking beer and wine. He slept 
that night at the home or :Mrs. Ca.villo. He got up Sunday morning 
about 10 o'clock and began drinking a.gain (R.35). During the da.y he 
visited several places, drinking cheap wine and beer and became so drunk 
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that be did not remember all the events of the d~. He remembered a 
drinking place on Walnut Street around 12 o'clock and going to Chinatown, 
and guessed that he went from one drinking place to another (R.36). His 
next recollection was being a.wakened by a lieutene.I:.t and a civilian 
policeman in the home of Mrs. Ca.villo. Accused·stated that he was taken 
in a oar to police headquarters, where he was questioned by the officers 
and accused of raping the girl. He told the officers that he did not 
remember anything a.bout it. Accused stated that he was then taken by 
the same officers to a cemetery where he was a.gain asked if he raped 
the child, so, in order to save himself from further harm, he said& 
•All right, I raped her, let me go" (R.38). Accused stated that before 
being taken to the cemetery two people (witness Ifurst and Verna Lee 
Becker) caJne to police headquarters and said they ha~-,.&een him (accused) 
•some place on Rose Street" (R.39). Accused identified,proseoution's 
exhibits C and D, respectively, as his coat and pass (R.iO), an4. stated 
that he remembered definitely that it was light when he wen~ ta.-'bed on 
the evening of 18 April 1943 (R.40). He remembered.walking a.l0ne_trom 
Chinatown to Santos' (Cavillo) house, remembered going to sleep on the 
lawn at Santos' house, getting up later on and going to bed irrthe 
house. i'men asked if he denied committing the offense for whiclt he was 
being tried, he replied& "I don't deny it; I don't know" (R.41). He 
denied that he attempted to get out of the car on the way to police head
quarters as testified .~o by Lieutenant Pratt (R.42), 

4. The evidence shows that the accused on the late afternoon of 
18 April 1943 enticed little Verna Lee Becker, 8 years of age, into a 
woodshed near Rose Avenue in the City of Fresno, California.; that accused 
had the child on her back on the floor. The accused was on his knees 
with his body close to the body of the child. The child was struggling, 
trying to get up, but was prevented from doing so by accused. The child's 
dress was up, her underwear or panties were down, and the jl,8nis of the 
accused was exposed. While in this attitude a. neighbor happened to look 
in the woodshed and upon being discovered the accused jumped up a.nd fled 
through some loose boards in the side wall of the building. A superficial 
examination of the child made later that evening disclosed finger marks 
on both sides·of her neck, a.nd her eye and arms were bruised. The identity 
of the accused as her assailant wa.s established beyond peradventure by 
direct and circumstantial evidence. Although the court in the exercise 
of its discretion was authorized to receive ·the testimony of the child 
a.nd to give to it suoh credence as it deemed proper, the Boa.rd of Review 
holds the reoord of trial legally suf'fioient to support the findings of 
guilty without regard to the testimony of the ohild. Every element of 
the offense of assault with intent to commit rape is present, independent 
of the testimony of Verna. Lee Becker (CM 234190, Torres). The accused 
does not categoric&lly deny the charge. Ha stated in effect that he was 

... 
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so drunk that he remembered nothing about it. thus raising the question 
of his :mental capacity to entertain the specific intent. In addition 
to the general rule of law that voluntary drunkenness is not an excuse 
for crime. the court in the light of all the evidence. especially the 
testimony of Lieutenant Pratt, was fully warranted in rejecting the con
tention of the accused (CM 229156, Bradford). 

' 
5. The Charge Sheet shows that the accused is 20 years of age and 

that he was inducted in the military service 22 Mlrch 1943. 

6. The court was legally constituted and had jurisdiction of the 
person and the offense. No errors injuriously affecting the substantial, 
rights of the accused were committed during the trial. In the opinion 
of the Board of Review the record of trial is ler;ally sufficient to 
support the findinis of guilty and the sentence. Confinement in a peni
tentiary is authorized by Article of ·war 42 for the offense of assault 
with intent to commit rape, recognized as an offense of a civil nature and 
so punishable by penitentiary confinement for more than one year by sec
tion 22-301, District of Columbia Code (1940). 

, Judge Advocate. 

Judge Advocate. 
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WJ{ Dill)JJm.3liT 
Arr.ry Service Forces 

In the Office of The Judge'·Advoc:ite Gcmeral 
·,ianbington, D.C. 

SPJGll 
CU 23525S 

i.f 3 J::~. 1943 

UNITED STATES ) FORT KNOX, KEHWCEY 
) 

v. ) Trial by G.C.Li., conve!!..ed at 
) Fort Knox, Kentucky, ? January, 

Private CIAYTOE h. ~!.ITH ) and 15 April, 1943. 'l'o be· 
.(6669841), Ba.ttery C, 95th ) shot to death with musketry. 
Armored Field Artillery ) 
Battalion. ) 

OPINION of the BOARI1 U::' REVIEW 
CR.ESSOIJ, LIPSC01':S and SLE::O:P~t, Judge Advocates 

l. The Board of Review has examined the record of trial in the 
case of the soldier named above anc tha Board subnits this, its op
inion, to 'l'he Judge Adv?cate General. 

2. The accused was tried upon the followine Charges and Specifi
cations: 

CHAR.GE I: Violation of the 58th Article of 1far. 

Specification: In that l'r.ivate Clayton R. Smith, Battery 
C, 95th Armored Field Artillery, Bn., ·did, at Fenner, 
Califonrl.a, on or about AUGust 29, 1942, desert the 
service oi' the United ,':>tates, and did remain absent 
in desertion until he was apprehend~d at Lynch, 
Kentucky on or about October 9, 1942. 



(356) 

· ·cHA.liG.t.:: II: Violation of the 93rd Article of War. 
' 

Specification: In that Private Clayton R. Smith, 
Battery c, 95th Armored field.Artillery, Bn., 
did, at Louisville, Kentuc!cy-, on or about 
October 5, 191+2; vd. th intent to do him bodily 
harm, co111.d. t an assault upon Sergeant Wayne B. 
Day, Company 1, Instructors Regiment, Training 
Group, Armored 2orce School, by striking him 
with a dangerous weapon, to ">idt a pistol. 

ADDI'l'IOIJ.AL Cillu~GE: Violation of the 93rd Article of War. 

Specification l: In that ?riva.te Clayton H.. SJ:li.th, 
Battery C.:, 95th Armored Field Artillery Battalion, 
did, at Louisville, Kentucky, on or about October 
5, 1942, by force ~nd vi.olence ~nd by putting him 
in fear, feloniously tak3, steal and car~' away 
from the presence of Sergeant Wayne l!:. l.Jay, Company 
E, Instructors Regiment, 'i'reining Group, Armored 
Force School, one 1940 Hudson C.:oach automobile, 
tl,~ property of the said Sergeant :!ayne E. Lay, 
value about :;,;750.00. · 

Specification 2: In that Private Clayton R. l:>rri. th, 
Battery C·, 95th Armored field Artillery Battalion, 
did, at Loulsville, Kentucky, on or about October 
5) 1941, by force and violence and by putting him 
in fear, feloniously take, steal and carr.y away 
from the presence of Sergeant Yiayne E. Day, Company 
.c:, Instructors Regiment, Training Group, Armored 
l"orce School, one Camera, the property of the said 
Sergeant rlayne E. Day: value about $10.00. 

Specification 3: In that 1-'rivate Clayton R. Sr.ii.th; 
Batter.-,· C, 95th Armored Field Artillery Battalion, 
did,. at Louisville, l(entucky, on or about .October 
5, 1942, b;r force end violence and by putting him 
in fear, feloniously take, steal and carry away 
from the person of Sergeant Wayne E. loa~r, Company 
E, Instructors Hegiment, Training Group, Armored 
Force School, one Bulova -~irist ::atch, the property 
of the Said Sergeant Hayne E. Day, value about ~)35.00 • 

.. 
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Specification 4: In that !"rivate Crayton R. Smith, 
Battery C, 95th Armored l"ield Artillery Battalion, 
did, at Louisville, iCentucky, on or about October 
5, 1942, by force and violence and by putting him 
in fear, feloniously take, steal and carry away 

· from the person of .:)ergeant VIayne ~. Day, Company 
E, Instructors Regiment, Training Group, Armored 
:force School, tvro Cameo hings, the property of the 
said Serge~t tfc..yne E. Day, value about .:_;12.00 
each. 

The accused pleaded guilty to the Specification, Charge I, except 
the vrords, · "desert" and· 11in desertion", substituting therefor, -res
pectively, the words "absent hinself ,·lithout leave from" and 11vrith-
out leave", of the excepted words, not guilty, of the substituted 
words eui,lty; not guilt°'J to Charge I, but guilty of a viol~tion of the 
61st Article of War; and not guilty to all remaining Charges and Speci
fications. He was found guilty of all Charges and Specifications, and 
sentenced to be shot to death with musketry. The reviewing authority 
directed the court to reconvene for the purpose.of considering the 
recision of the sentence, and, if that be accomplished, to impose 
an adequate but less severe one. The court, after reconvening and re
considering the sentence, reported to the reviewing authority that it 
vras the considered opinion of the court that the sentence originally 
imposed was not unduly severe and should not be rescinded or vacated. 
The reviewing authority then approved the sentence and forwarded the 
record of trial for action urrlerjl.rticle of r:ar 48. 

J. The ·evidence for the prosecution shows that the accused de
parted without leave from his organization at Fenner, California, on 
29 August 1942, remaining absent until apprehended at ~ch, Kentucky, 
uneCTployed and in uniform, on 9 October 1942 (U. 7-8; Exs. A, B). · 

Four days prior to the accused's apprehension - on 5 October 
1942 - Sergeant T."ayne E. D~, of the Annored Force .School, drivinc his 
own car from Fort Knox, where he was stationed, to Louisville, i~entucky, 
picked up tvro uniformed soldiers, both unknovm to him, one of whom 
was the accused, the other, l:>rivate William Ydrk. En route, at his 
passeneers I suggestion, Day stopped at TIest Point rrhere Xirk alir;hted 
and purchased a pint of whiskey~ ot which Sergeant Vay testified he 
had one drink only, after the accused ana Kirk had consumed all of it 
except ·i:.hat quantity (H. 8-9). 

- 3 -
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J....s tr1::::r were cirivinf al.on;;, .:.,a~, observec.i that ono of trie 
ot:-.er tT:o ha.6. an object in his belt, concealed by i:ri.s coat. My 
inquired n:1at it was, ami tiw sole.tier displayed a nicklo-plateci 
•L. 5 calibr,i revolver. Ln:,- as;:eLi i:lim what he was [,Dill[ to cio 1T.i. th 
it and he saia he Tias ,;oin-· to lJ:nm it (,,. 8, 15, 1'7, 1S). 

It was nJ..most (:.:1,0 :c ,;i1cn they arrived at the bus station in 
LouisvilL,, ,rl:er;:: i:~r s~:or1Jc,J. his car and asked his passe~ers if they 
wante,i to '.et. cmt. vr:,c oi' tb:m requestecL Day to take thGill to their girl 
friend I s •• Ee tol0 t,hei:l l"c ·,wuld, if it were not too far. However, in 
i'ollord.~ t1'ieir dir8ctions, he arrived at such .'.l. 11 toU[;h11 section of the 

,tm;n tl,o.t he f\;ain sto::_:;;.. eci :1is car, and, this time, requested his 
palsse:-i:-er.s "CA-, :ill,:ht. 'llny, he t3stified, 

11 '·' ,.. -;, S0L,et;1in,_ l~.:~ 1,i,3 i'ro:.1 behind on the 
l:3.:\c anc'i. ::: 0 ic'::-1 1 t. r 3,,,emb.::r anJ'"thinz then 
until I -. .-eke ur:. l ;ras on t1·1e op:;_-;osite sicie 
of the car fron tho o.river. It was vecy dark 
and the car ,m3 moving and soueone reached 
across over @e anc. opened the door a."1C:. 1;ushed 
r.:e out. ·,.· -;;- ,:. l don I t kno·,i Y,he i:.hcr they left 
and cane bac:-: or y,-l1etl1cr ti.19 ccn· stopped hut 

7afterr:ard::, I remember Sm:i th" [the accuseQ.,,
11,ms dorm over mo and had this hanc: in the air 
arid ,'r::s ta:d.~ ,~.y watch anci rin;:; or somcthinr, 
off -- I saw llis face and I tooi: a slug at 
hiw., an6 i1e ;d.cked me in t}:e head. -;;- .,;- 1:-11 

(1?. 9;. 

Lay was pic!\'.oc. up, unconscious, by stranzer3, nho turned 
hiiH over to ·i:,hc police, who, in turn, took llim to a civilian l1ospital 
in Louisville, ,n:1ere his injury ,ras diacnoseti as a "rrob2.ble slnill 
fracture" J thence, he was transf'errod for treatnon~ to t.Lc ~.itrine 
Hospital, ,,here, durin.:; the next several r:.ays, he identified ti1e 
accused anci ::irk, both oi' nhom were broU[;ht to his bedside on 
separate occasions (, •• 9-lJj •. 

Tr:o or three·.reeics later, when the doctor had pennitted 
way to sit in a chair on t11e sun porch, the accused, then a patient 
in the venereal nard of the sane hospit2l, came ,,alki~ up with llis 
guard. 11 l asl::eci hi;-:i \;hat he wanted", i.;3.y testifieu., "anc.i he said., 

- ,.. -
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, 1I have talked to Kirk and we· have decided if you prosecute this case, 
yoli are going to be hur:t•, he said, 1'i1e decided' if you cto that we are 
going to make you hurt viorse and you had better drop it In. .At a 
later date, the accused and Kirk charged Day with being homosexual, 
as a result of which., Day testified, ·· 

11 by order of General Henry I was interview3d ,'Ii th a 
lie detector and sent to a psychiatrist, Captain 
Jensen, and he also interviewed several of my friends 
end had tv.u or three different conversations ,rlth · · 
me - with the lie detector, and reported that I was 
perfectly norrnal. 11 

Dey testified tln t he had not made improper advances to the acci:.sed or 
Kirk, but had been driving the car at nll tiioos p:r:ior to beine hit, 
except when he vras vrn.:i. ting for Kirk to get the whiskey (ll. 10-11, 15). 

With reference to ·ffhat hit him, 'in the car, Day testified 
that, before he was struck, the accused had the f;ll!l in his hand; there 
was a shelf behind tte seat, but nothing on it that could have been 
used to deliver a •(knock-out" blow; and the accused was sitting on the 
outside - with Kirk in the middle - s'o the accused must have reached 
back unobserved by Day, and' used the gun to tap l'~'. on the head from 
behind (R. 12). 

The i terns taken away from Day at the time he was slugged and 
pushed from his car included, anong other~, his automobile, camera, 
two rings and a wristwatch. No evidence was adduced as to the value 
of any of these articles (H. 13) ~ 

4. Private Kirk, th~ a prisoner in the guardhouse following his 
trial, testified for the prosecution that he had first met the accused 

- 11over a year ago" when they were both members of Company B, Armored 
Force School. The accused had later been assigned elsewhere; upon 
his recent return to Fort Knox, he had. told Kirk that he was "assigned 
to. Caliibrnia", and was on furlough. On the morning of 5 October 1942, 
the accused showed Kirk a gun, at Company B supply room. '.l'hat afternoon 

· they both. went by and got it., before starting out for Louisville•. 
Sergeant· Dizy- picked them up on the way, a~er they had agreed to pay 
him fifty cents for the ride; and when they· got into Dey 1 s car, the 
accused took the ·gun out and ·handed it to Kirk; vmo laid. it on the 
seat between the accused and fu.mself;, that was. the last Kirk saw of 
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it until he cBI!le back to to,·m 11after ;Sergeant Day was supposed to 
have been robbed" (tl. 20-2l, 35). 

'l'he three each drank an equal amount of the pint of whiskey 
Kirk purchased en route. Then Kirk went to sleep,. and when he awoke 
they were out on tho l/.iver ltoad; the accused was out of the car; and 
Day - quotine the vd. tness directly - 11had my breeches undone and was 
biting my dick". Kirk cursed him and pushed hi.11 awey, then got out 
of the car to urinate (R. 21). 

He had walked dovm the road, lighted a cigarette and started 
back toward the car, .vhen he saw the accused and Dey roll out of the 
ca.r fighting. Kirk "went up there and asked what was wrong and he" -
the accused - "said, 1That son-of-a-bitcb. tried to suck my dick and I 
proceeded to give Sergeant Dey a ,vhipping 111 · (R. 21). 

Yi.irk advised the accused "don't beat him up too bad; Smith. 
,He ain't no good anywey11 • '.l;'hari Kirk went over and wiped the blood 
off Sergeant D.zy- 1 s face and nose. "He was bleeding pretty bad", 
Kirk' testified. After that, Kirk and the accused got in the car and 
came .to t.o;om (R. 22) • 

. \.'hi.le the accused was beating Day up, he demanded Day's 
,v:.;.tch and ring, and D~r eave them to him. When Kirk and the accused 
cot to town in Day's car, the accused gave i;:j_rk -the natch 11 to hock"; 
Yi.irk aid, and they split the money. Then they "unt to a honky-tonk, 
leaving the car parked on the street. 'There they separated, Kirk returning 
to Fort r~ox (R•. 23-24). 

On cross-examination, iG.rk testified "When we started out, 
Sergeant Ley was driving and I was sitting in the middle and Smith 
was sitting on the right hand side, sir". During the fight, concerning 
vmlch he had testified on ciirect examination, Dey said, "Don't hit me 
no more and I vdll g:i.ve you anything I got - I will g:i.ve you my 
watch or my rings or my car. l.zy- people has got money". rG.rk did not 
see the accused hit ·Ley v.d.th a pistol or any· instrument whatsoever. 
When he was hit, it was ·with the accused's fist (R. 24-26). 

Un redirect examination, Kirk testified that when he got out 
of the car and vialked down the ldver lload, he did not sea the accused; 
11 I think he must have been up in the front end of the car some place", 
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_ he testified•. He· heard the argument start between Day and the accused~ 
There was a lot of swearing going on as he walked toward the car, and 
he heard ·the accused curse.Sergeant Day and say, "'Y'ou are not going 
to suck my dick,' or oomething like that". As Kirk -approached, they 
got out from under the steering wheel; several blows were struck by 
both men; part of too time they were standing and part of the time 
they were on the ground. While they were on the ground, "Day" would 
get on top and then they would roll over and Smith would be on top.; 
It was a regulnr tough and tumble fight". Kirk uas "Standing back 
there watching them.", all that time. Asked if anythine was ta.ken 
from Day while they were stopped there on the fd.ver lioad, Kirk .replied, 
"That was where Smith came into possession of the stuff - I couldn ''t 
say he had taken it off Sergeant JJay or whether Sergeant Day r;~e it 
to him". He first saw the vratch after the fight was over, ,men the ac

.cused came back to the car (H. 26-29). 

After Kirk wiped the blood from Day's face, Day and the ac
cused started fighting .again. Day cursed the accused, who' then knocked 
Day down, picked him up, knocked him down again, "and Day grabbed Smith 
and they were rolling again on the ground". The fight stopped only 
when "Sergeant Dey was beat up". Asked v;hether Day could get up, Ilirk 
replied, "I p.on 1t know sir. I didn't go over to see. i:--1:-1.<Jfhey were dOTIIl 
.the road a little piece from me and I was sitting on the running board 
and Sr.Ii.th came back up there and said 'Let I s go I II. lurk saw the ac
cused finish beating Lay up and coine back to the car; they YTere dovm 
the road about 15 · or 20 feet from Kirk, and the accused hit Day and 
knocked him dovm., and Day 11 didn 1t get up" (.Ii. 30~32). 

-
. In response to questions by the court, Kirk testified that 

he and the accused left Day lyinF, on the side of the road, 11near a little 
ditch like", and came on into Louisville by themsclyes. Kirk did not 
see the accused driving the car at any: time prior to the· stop on ·the 
lliver Road where the "fight" occurred {H. 3'3-35). 

5. Tw.:> statements made by the accused to the investigating officer 
were introduced., after proper predicate had been laid. 'l'he first ad
mitted the. accused's unauthorized departure from his station at Camp 
Cooke, California, 29 August 1942, after which he travelled through 
Arizona., l!evl }\le.xi.co, Texas., '.l'ennessee .and on to Krmtucky 11 a.s fast as 
possible11 • He stopped in wuisville anci stayed there three or four 
days·, then came out to Fort YIIlox to s'ce IG.rk whom he had kno.m for • 
about. a year. He was apprehended and arrested by civilian police, 
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at L;,,nch, l:entucky, 7 October 1942. .iie dici not. intend to return to 
his orr;anization, but "to turn in at l'ort Enox anci get in one of my 
oL outfits, if possible" (1::. 35-36; Bx. C). 

'l'he other statement admitted beating Sergeant Dey up with 
his i'ist "because he tried to suck my dick 11 • Asked if Day tried to 
do this nhile they were in the car, he replied: 

"Yes, he unbuttoned my pants am started pulling my 
dick out before r· knew what he was tcyinc to do, 
and then he must have tapped me on the side of the 
head. 'i'hen he went anci hit me once while in the 
car, so we clinched and rolled out of ·the car to
cether as the door was open, and when in the road 
we started fighting each other. Day hit me once 
on the side of the head with his fist, so I 
grabbed him by the shirt collar and hit him five 
or six licks vd.th -rr::r fist. I hit him once r.iore and 
he fell on the ground. Ile didn't get up, and so 
I reachod and picked him up and hit him a[;ain, and 
he didn't get up. I didn't knovr ,,hether he was , 
knocked out or not. So I left him lay. So I 
se.:..d, 'Come on, :Kirk, let•_s get in the car and get 
back ·;;.o town' n. 

according to this ste.tement, when they first arrived at the bus station 
in ·i..ouisville, tirk Yras asleep, and the accused woke him up. 

"Day ad<:ed us if we had anythiilg special to do in 
to.m tonicht. ·,le told him no. So he drove around 
-it ·::· -1} anC:. after it wan cinrt he drove out on the.- river 
road. l.1rl.le he was in· to-:m every time he would shift 
f;ear;;, he ,·;as playi!1£; with Yd.rk' s co ck. Kirk was 
asleep and I looked over and happened to see Day 
playing with his coc~. -it .;:- ,:· Day asked me if I wanted 
to drive. I said I didn't care. So he stopped the 
cnr and I got behind the ,,heel. I was driving; 13.rk · 
was in the middle, and Day was on the outside. Kirk 
was in the middle all the tine. Kirk ·1ooked .to me as 
if he was still asleap. I drove up the road and stopped 
right there on the side of the road, where they later 
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found Day.*** I was the first one to get out 
of the car, and went behind the car to take a 
piss.*** I canie in and seen Day with his head 
down ort :Qrk trying to suck his cock. Day had woke 
Kirk up by nibbling on his cock. -i, * -i:- Kirk got 
out of the car to take a piss and he was already 
behind the car taking a piss, so he says to me 
that son-of-a-bitch is a cock sucker. I said-I 
thought that I s what he was all the time. % {i-' -r.-
I went back in the car myself. -r.- ~:- * ]Jay was under 
the steerinz vlheel. * -r.- -:-· He started playing with 
my cock trying to get it out. 17fatch that· shit', 
is exactly what I said. He tapped me on the side 
of· the head, and I said, 1Aw, come on, and the fight 
started * -Ii- ~<11 • 

Kirk had the revolver, the accused having given it to him before they 
met Day, because Kirk wanted to loo;c at it. 'i'he accused took from 
Day a watch and tm rings. His statement goes on to recite: . . . 

1.11en I had beat him up, and knocked him up, I 
decided that since he was a queer, I woulci take 
his stuff as has often been done wi. th a cock 
sucker before. I o.idn't think he would scy any
thing about it, as that ~incl seldom do. I in
tended to leave his car in Louisville, and he 
would get the police to fi.nd his car, and that 
would be all there was to it 11 •,,. 

The accused got 11lit up on ,·lhiskey11 in tmm, so he decided to r:-. ..,,~cl: 
and get the car, drive it to Lynch, ~,entucky, anci leave it the1:·e ii1-
stead of at Louisville, but 11the car quit on me 11 , his statement qon-

. eludes, "and I left it at Corbin. Frow. there I went on to Lynch by 
hitch-hiking 11 (R. 36; Ex. D). 

6•. The evidence for the defense consists of the accused I s sv.orn 
testimony, he having elected to take the stand under oath after his 
rights as a witness had been explained to him. He testified that ~G.rk 
was ·still asleep :when they arrived at the bus ste.tion in Louisville. 
There Day sugcested riding around tavm. The accused acquiesced. On 
the River Head, IJa.y inquired, ".i.Jo you.want to drive, Smith?" 11I don't 
care", the accused replied, and the tv.o exch:1nged places. '!'he accused 
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. drove three, four or five blocks 11on •U!) the River Road", then parked 
the car and went back of it to urinate. Kirk joined him, Yd.th the 
remark, "That son-of-a-bitch was sucking on my dick". The accused 
returned to the car, ,·thereupon Day handed him his. watch, saying, "You 
la10v; Y-lhat this is for". The accused denied that he dic:i, and inquired,. 
m;,'hat is this for?" Day then unbuttoned the accused's pants and "tried 
to eet on my dick and suck it11 • The accused pushed him back; Day hit 
the accused on the .side of the head; the accused pounced on him; they 
clincned; and both rolled oµt of the car and conmenced fighting on the 
outside. The accused already had :Qa.y' s watch and rings "outside there". 
He got tired of .fighting am. hit I.hy one hard lick. Day staggered 
about 15. feet and fell _in the ditch, "and", added the accused, "that 
is all I know". He also .testified that when he returned to the car 
after urinating he saw the accused bent over Kirk "and he had his 
head dovm through his legs". He denied hitting Sergeant Day w1 th 
the gun, 'V{hich he 'testified belonged to him. He had given it to 
i.:i:rk before Day picked them.up; Kirk had put it in his bosom, ·and 
11 said it fell out on the seat- when he went to sleep"~ As to the 
11 stuff'11 in Da,.y's car, the accused testified.,- "I didn't have no 
possession of that at all, that was le.rt in the car. * * * There 
was a ca"!lera -:i- ;:- ;:- I seen the camera and this other junk that was 
left in his. car when it was found" (R. 37-39). 

On cross-examination the ac~used testified "When this happened" 
he had been around Louisville and Fort Knox a.bout seven days. He in
tended to 11 turn in" at Fort Knox, but vra11ted to see his sick -mother 
first. He had wanted to see her for 20 or 30 days, but had not yet 
gone- to Harlan, Kentucky, where his home is located. "I wanted to 
come on the Post arrl see a few of the boys I knowed out here", he 
testified•. He had been trying to borrow some money from .Kirk and 
from his girl in Louisville, ,vith whom he was staying. "I was 
waiting on Kirk to get his pay day. -r.-l:-ll- I met Kirk -r.~-11,, and we started 
back to tovm. -::-?H:· that was our last night}. I was going on home when I 
left Kirk. 1,;e and lri.m wanted to have some fun in town. ,-r.-'.;-i:- I had a 
littl~ money; I had about fifteen dollars myself". He asked Kirk to 
pa,m Day's vratch, because 11it c::i.dn't do me no good a"'ld I r..ight as well 
pawn it and get something to drink out of it". As for the pistol -
"it '\'iOuld not even shoot" ... he e::;:pected to get three· or four dollars· 
for that if he found some body that wanted one. He wanted to 11hoek" 
Day's watch and the pistol, despite having fifteen or sixteen dollars, 
because 11! spend money just like that. I knew I could get rid of it 
awfully fast" (;l • .39-43). · 
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7. 'l'he Sr,ecifi.cation, Charge I, allsp;es desertion at Fennar, 
California, on or about 29 Auc;ust 1942, '.:,en:d.nated by apprehension 
at Lynch~ Kentud.-y, on or about 9 •Jctober 1942. 'l'he offense is , 
clearly proved, and the accused's mm testimony that he did not in
tend to return to his o.-m organization, merely confirms the ines
capable inference fron his long flight, his /ilpprehension, and his 
conduct during the interim, that his absence without leave for the 
period specified - to which he pleaded guilty in violation of Article 
of i;ar 61 - was accorr.panied by the intent not to return. His assertion 
that he intended· to "turn in11 at Fort Knox is belied by his failure 
to take any steps toward ci.oing so, ciuring his week in its vicinity; 
and his claim that he left to visit his sick mother is di~credited • 
b:,' his failure to continue on to Harlan, ICentucky, despite a'":ip1e 
opportunity anci plenty of ir.oney to defray tlle expenses of the trip. 
Instead, he lingered around Louisville and Fort Knox, living vrith 
"his girl", spending his money in 11horJcy-tonks 11 and corruptin;; his 
soldier friend YG..rl:, from vrhom he wa~ also hoping to borrow :money 
on pa~,r d::i.~r. 

8. The Specifieation, Charge II, and Specifications 1, 2, J and 
4, Additional Charge, allege assault with a danr;erous vmapon, to vii t, 
a pistol, ld. th intent to oo booily harm, upon Sergeant Jay, and robbery. 
by force and viole~ce, resulting in the stealine and carryinc awgy of 
Sergeant Lay's car, watch, rings, and ~amera. 

T.r.e evidence as to the assnult ;-r.i.th a pistol is circtunstantial 
but convincing. Sergeant way testi:.:ied as to tha presence of the pistol 
in the accused's possession, of a blovt on the back of his head that 
rendered him unconscious, and of the absence of any other instrument 
in the car ,nth ·v:mich such a blovr coul~ have been struck; also a diag
nosis of a "probably fractured skull" at the first hospital to vlhich he 
was "taken, and several weeks of recuperation at the i.::arine Hospital 
where he was transferred for treatment:- It is true, both Kirk and 
the accused contradict this testimony; but their respective stories 
also,contrndict each other in so many essential particulars, that 

· they would be entitled to slight credibility, even in the ab~:mce 
of D2.y 1 s testimony of the threatened 11 frameup 11 to smear him with 
charges of homosexuality;" i7hich vicious threat, the record indicates, 
was brutally and ruthlessly - albeit fruitlessly~ carried out by the 
accused and his convicted accomplice. 

- 11 -
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In this connection, it will be noted that Kirk testified 
that the accusetl gave him the gun when they were in D;zy- 1s car, 
a"lci he - Y.irk - laid it down on the seat between him and the accused,; 
whereas the accused testified he gave Kirk the gun before Day pfoked 
them up, and Kirk put it in his bosom, ffll.ence, he quoted Kirk as 
saying, it fell out on the seat while Kirk was asleep. Kirk testi
fied when he got out of the car and walked dovm the River .H.oad to 
urinate he did not see the.accused; he thought he must have been 
up in .the front end of the car some place; whereas the accused testi
fied, first, that before Kirk alighted, he came back and saw Day's 
head in Kirk's lap, and, shortly afterward, that Ymen Kirk v,as be
hirrl the car ur.i.natin{;, ¥".irk told the accused that Day was a "cock
sucker". The t,\O versions of the alleged fight between Day and the 
accused are divergent in many significant details. In .flict the whole 
testimony of Day's abnormal assaults on his two "hi i:.cn-:iikern_ pas
sengers., is replete with indications that all of it is a fabrication, 
concocted for purposes of defense and extenuation. 

The·value of the articles of which Day was robbed is not 
shown, but proof of value, although alleged in the Specification, 
is not a necessar.v element of proof in order to sustain a conviction 
of robbery. · 

"As the offense of robbery does not depend upon 
the value of the property taken., the fact that 
the sums stolen were not testified to with 
exact nicety is inmater.i.al, it being sufficient 
to show that the sums were shown to be approxi
mately as alleged" (Dig. Ops. J.A.G., 1912-.30., 
sec. 1589). · · 

the court in this ceee undoubtedly took notice that the automobile, 
camera., watch and rings possesseu some property value. · There is evi
dence that the watch v,as pavmecl for ::j5. The fact that the items 

. mentioned in the Specification under the Additional Charge were 
stolen and caITieci anay fro:r.i Day's possession by the accused by force 
and violence is established by a preponderance of the 'credible testi
mony. 

?. The Specifications under the Additional Charge al.lege four 
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separate robberies, whereas the record discloses but one involving 
all of the articles mentioned in the four Specifications. However, 
the accused was· not prejudiced b;,r the multifarious character of the 
pleading_ under the Additional Charge, since the conviction under 
Charge I, alone, is adequate to support the sentence. 

8. The a·ccused .is 22 years of age. He enlisted at Fort Knox, 
Kentucky, on 19 Uctober 1939. His record shows no prio:z, service. 

9. 'l'he court was legally constituted.- No errors injuriously 
affecting :the substantial rights of the accused were comnittt!d during 
the trial. In the opinion of the Board of Review the record of trial 
is legally sufficien't to support the findings and the sentence, A 
sentence of death is authorized upon conviction in time of war of 
desertion in violation -of Article of War 58. 

Judge Advocate. 

~ t.~ucige Advocate, 

, Judge Advocate. 

- 13 -



SPJGN. · 
C:.! 235258 

(368) 1st Ind. 

War Department., J.A.G.o• ., J4 JUL 1943 - To the Secretary of ¥far. 

l. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Private Clayton R. Smith (6669841), -Battery C, 95th Armored Field 
Artillery Battalion. 

' 2. I concur in the opinion of the Board of ~leview tmt th.e record 
of trial is legally sufficient to support the findings and sentence; 
and to warrant confirmation thereof. I recommend that the sentence 
be confirmed but commuted to dishonorable discharge, forfeiture of 
alJ. pay and allowances due or to become due, and confinouent at hard 
labor for 25 years. · 

·3. Inclosed are a draft of a letter for your sienaturc, tre.ns
mitting. the record to the President for his acti,m, and a i'orra· of 
Executive action designed to carry into ef.Zoct tho for,coinz. rcco:ro;ien
dation should it meet with your approval. 

a-

I~n C. Cramer, 
:.:.;ajor General., 

The Judge Advocate Gener~. 

3 Incls 
Incl l - Record of trial. 
Incl 2·- D.:rt. of ltr. for 

sig. Sec. of Tiar. 
Incl~J - Form of action. 

(Senteme confirmed bit commuted to dishonorable discharge., 
!or!eiture of all pay- and allowances due or to become due and 
confinement at hard labor for twenty- five years. 
O.C.M.O. 198., 11 Aug 1943) 
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In the Office of The Judge Advocate General (369) _ 
We.shint;ton, D.C. 

SPJGK 
C1: 235295 

, 6 AUG 1943 

UNITED ST.A.TES ) NINTH SERVICE COLilviAND 
) ARMY SERVICE FURCES 

v. ) 
Trial by G.C.M., convened at 

Captain JOHN W. ANDERSON Fort Huachuca, Arizona, 30·~ 

(0-503539), 1,!edical Corps. ) April 1943. Dismissal. 

OPINION of the BOARD OF REVIE!ii 
LYON, HILL and ANDREWS, Judge Advocates 

1. The record of trial in the oase of the officer named above has 
been examined by the Board of Review and the Boa.rd submits this, 1ts 
opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifica
tions& 

CHARGE& Violation of the 95th Article of War. 

Specification la In that Captain John w. Anderson, Medical 
Corps, Station Hospital No. 1, Fort Hua.ohuce., Arizona, 
did, at Fry, Arizona, on or about February 7, 1943., frot11. 
about 3 a.m. to about 8 a.m. drink liquor in uniform, in 
the presence of enlisted men, in a public place, to wit, 
the Blue Moon, a disreputable place frequented by civilians 
of low repute, enlisted men, and prostitutes. 

Specification 2 & In that Captain John w. Anderson, Medical 
Corps, Station li>spital No. 1, Fort Huaohuo&, Arizona, did, 
at Fry, Arizona, on or about February 7, 1943, between the 
hours of about 3 a.m. to 7 a.m., in a disreputable place, 
to wit, the Blue Moon, associate with a woman habitue of 
said place, while in uniform and under the ob•ervation of 
enlisted men. 

Specification 31 In that Captain John w• .Anderson, Medical 
Corps, Station lbspital No. 1, did, at Fort lhlaohuoe., 
Arizona, on or a.bout February 7, 1943. wrongfully take, 
use, and oause to be driven, oontrary to law, a certs.in 
vehiole, to wit, a.n Army ambulance, property ot the lhited· 
States, intended for the military service thereof, and did 
use his position as an officer in the Army ot the lbited 
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State• to induce enlisted men on duty u military polio• 
to a.llow at.id vehicle to leave the reservation at Fry Gate, 
oontrary to standing ordera and regulation.a, for the purpose 
of oonveying the said Captain John A.. Anderson to Fey, 
Arizona., where he remained fi"om about the hour of 3 a.m. 
until a.bout the hour or 7&45 a.a. 

Speoification 4a In that Captain John w. Anderson, Medical 
Corps, Station Hospital No. 1, was, at Fort Huachuca., 
Arizona, on or about February 7, 1943, drunk while in 
uniform. · 

Specification 51 In that Captain John w. Anderson, Medical 
Corps, Station H::lspital No. 1, did, at Fort Huachuca, 
·Arizona., on or a.bout February 7, 1943, with in~ent to 
deceive Captain Arthur H. Thomas, Medical Corps, who wu 

. acting in his official oapaoity a.a Officer of the Day, 
officially 1tate to the said Captain Arthur H. ThOlllal, · 
a.a to his reason .for not returning the Arm¥ ambulance 
sooner, that he ha.d had a flat tire, which statement was 
known by the said Captain John A. Anderson to be untrue. 

He pleaded not guilty to and wa.a found guilty of the Charge and all Speci
fications thereunder. No evidence of previous convictions wu introduced. 
He wa.a sentenced to dismis1a.l. The reviewing authority approved the sen
tenoe and forwarded the record of trial for action under Article of Wa.r 48. 

3. The evidenoe for the prosecution is substantially as follow•• 

At a.bout the hour of 2130 in the morning or 7 February 1943, the ac
cused., a Captain, M:ldioal Corp,, attached to Station lbspital No. 1., Fort 
Huachuca, Arizona., went to the receiving room at the hospital and asked 
Private Jesse Smith, an ambulance driver, f'or tranaportation to the taxi 
stand. "Sergeant llesbit", who was in charge, told Smith to take the ac
cused to. the taxi stand in a government owned field ambulance which waa 
intended tor and used in the military service (R.6,8,10-12) •. The taxi 
ata.nd was at Service Club Number One {R.41). Upon arriving there it was 
found that the taxi stand was closed. 'l'he accuaed then told the driver 
to take him to the Fry Gate. Arriving at the gate they were stopped by 
a milita.ry policeman. Accused asked the policeman if' he could go outside 
the gate without a. pa.as in order to get a ta.xi. Accused was told by the 
policeman that he did not need a pass and that he (the military policeman) 
would be responsible tor the ambulance (R.13). 



(371) 

Prior to 7 February the Post Surgeon had issued and published a 
standing order prohibiting the use of 8lll.bula.noes for a:ny purpose not 
authorized by Army Regulations 40-75. Lieutenant Colonel M. o. Bowstield. 
Medical Corps. Commanding Officer Station Hospital No. 1. stated that 
the special order "was merely an extract copy from the Regulation• 
(R.6-9. Ex. A). 

After getting through _the gate the accused directed the driver to 
take him to the Blue Moon. The driver stated that he knew such use of 
the ambulance was contrary to Army Regulations (R.13). but that he had 
been •taught in the Army to obey the last order that was given by an 
officer" (R.23). 

The Blue Moon is a public drinking and gamblinG establishment located 
in a disreputable segregated district adjacent to the Fort Huachuca Reser
vation. The area embraces 20 acres. surrounded by a fence. A large 
nwnber of prostitutes occupy tents and cribs within the enclosure. 

The Blue 1ioon is regularly patronized by procurers, pimps, prostitutes, 
and criminals. The prostitutes ply their trade in the tents and cribs. 

· Lieutenant ·colonel Walter c. Rathbone. Provost liarshal, Fort Huachuca, 
stated that "for many months and many years the Bl "le Moon has been known 
e.s a degraded place" (R.35.36). 

It was about 3al5 a.m. when aocused entered the place. Two military 
policemen and several civilians, including four women, were present (R.15, 
17,22). Accused remained in the Blue Abon about 2} hours (R.19), during 
which time he purchased through a military policeman, three half pints 
of whiskey (R.21). The whiskey was consumed by accused and the military 
policemen (an enlisted man), assisted by one of the girls_ who joined the 
party. The driver of the ambulance tried to persuade the aocused to 
leave but accused aa.id that nhe was in charge". Accused put money in 
the juke box and danoed with the girl (R.17)._ At times he acted as though 
he were drunk (R.18). After danoing. accused had the driver take him and 
the girl to a tent in the enolosure. Accused wanted the driver to remain 
in the tent with them, but the girl said. "I won't do business with the 
two of you in the tent" (R.19). The driver left the tent and sat in the 
ambulance. In about SO minutos accused and the girl returned and were 
taken back to the Blue Moon where the accused remained until about 8z00 
a.m. (R.20). When aooused left the Blue Moon for oanp he did not walk 
like a. normal man. His gait was urusteady and he talked loud like a 
drunken man· (R.21). 0n·accused's arrival at tho hospital, Captain Arthur 
H. Thomas. Of'ficer of the Day, reprimanded him for tald.ng the ambulance, 
and i~ the oourse of the ;interview with accused, accused told Captain 
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her. Hs did not know she wu a frequent. Tisito;. 'ot the Blue Moon (R.44).. 
,M)oused admitted drinking in the place and llcbdt;ted that his judgment wu 
imp&ired by the drink•, but stated that he wu not drunk (R.60,51). He 
denied drinking with enlisted men (R.51), but· stated that enlisted men · 
were present and perhaps u.w him drinkf.. He did not know that dr;ink:1ng in · 
the presence of enlisted men and drinking in.uniform. in a public place waa 
an offense aa long as one conducted oneself' a.a a. gentleman (R.45-46). H, 
stated that he had neTer Tisited the Blue Moon or the aegregated ·di.strict 
before. .He admitted going to the tent with the woman and that it wu 
perhaps 7a30 or 8a00 in the morning when he· returned. to the hospital wi:th 
the ambulance (R.49). In that ooDneotion acouaed ata.ted •• • • we were on 
our way back to the post and I 1'a8 contused by the drinks ,and I did not 
know I wa.s· at the Blue Moon until the next day" (R.50 ) •. 

,· 
Acouaed stated that at the time of this occurrence· he had. been in the 

military aerTioe two month.a and two week:a and ha.d. been at Fort Huachuca. 
14 days (R.41). Ha we.a not f'amilia.r with Army. Regulations (R.52) and he 
had never seen a oopy of the Poat Regulation governing the use of ~ 
ambulance• (R.63). With respect to his alleged false official statement 
to Captain Thoma.a, the Officer of the Day, accuud stated that when he wu 
asked about the ambulance "• • • it didn't gh• me the impreaaion that I 
ha.d committed any WTong, other than keeping the ambulance over a. period 
of tim, and I wu not teying to deceiw Captain Thomas, but I thought it 
might help the driver if I ea.id we had had a nat tire, • • • that 1ru '1lf3' 
me.in rea.aon for doii:ig that, and before the. conversation wu over, I told. 
Captain Thomas the truth about the whole thing" (R.52). Continuing,the 
accused stated, "I regret the whole inoident,and 12&turally",I feel I ahould 
be punished, in spite of the taot that I 'WU not c~gnizant of all the rules 
and regule.tiom, • • • I a.lao regret that I haven't ha.d a chance to do what 

in11I can in such an emergency u we are (R.47). 

4. The eTidenoe is virtually undilputed that the accused in uniform. 
dralllc liquor in a·publio place in the presence of enlisted men a.a alleged 
in Specification lJ that the accused, between the hour• ot 3 a.m. and 7 a.m., 
7 February 1943, entered the Blue Moon, a disreputable place, and in uniform 
and in the presence of enliated men e.uociated .with a woman habitue of said 
place u alleged in Specification 2J that accused in "fiolation of~ and 

· Post Regulations, 1rrongf'ully ueed an Anq ambulance &a alleged in SpeoU'ioation 
SJ that aoowaed. wu drunk m unifonn:t Fort Huaohuoa. on the morning o.f' 7 
February- 1943 u alleged in Specification 4, and that e.oouaed, with intent to 
deceive Ca.ptain.A. IL Thomas, Of'fioer of' the Dq, o.1'.fioially ata.ted to Captain 
Thomu that the delay in returning the ambulance wu cauHd by' a f'lat tire, 
which statement was known b7 accuaed to be untrue, u alleged in Speoitica.tion 
s. 
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5. It will be noted that all Speoifioa.tions a.re la.id under Article 
or War 95. Clearly the offenae of ma.king a. false official statement as 
a.lleged in Speoi.fioation 6 of which a.oouaed was found guilty, _oon.stitutes 
a violation of Article of War 95. With respeot to -the offenses oovered 
by Speoi.f1cationa l,2,3, and 4, a.lthough the behavior of the acoused 
reflects an utter la.ck of a.pprecia.tion of the stand.a.rd ot conduct re
quired of an offioer, since there ia no evidence of gross drunkenness or 
serious disorder and ainoe aocuaed'a a.ssooiationwith the "womAll ha.bitue" 
wu casual rather than habitual, the Boa.rd of Review is of the opinion . 
that the record ia legally sufficient to support only so muoh of the 
findings of guilty of those Specifications a.a involves findings of guilty 
in violation of Article of War 96, 

./ 

6. The aoouaed is 39 yea.rs of age. He was graduated from Hows.rd 
Univeraity (Bachelor ot Soieme), Waahington, D.c., in 1928, e.nd was 
graduated .from the Medical School, lbward University (Doctor of llodioine), 
in 1932. Rs is single. He was appointed a Captain, 1ledi~a.l Corps, Arrey' 
of the lhited Sta.tea, 6 November 1942 and ordered to active duty 20 
December 1942. 

7. The court was lege.lly constituted and had jurisdiction of the 
person and the subject matter. Except a.a noted, no errors injuriously 
affecting the subste.ntia.l rights of the aooused were committed durin{; the 
trial, In the.opinion of the Boe.rd of Review the record of trial is lega.lly 
sufficient to support only so much of the findin[;s of guilty of Speoifioa.
tions 1,2,3, and 4 of the Charge u involves findings of guilty of those 
Speoi.fica.tions in violation of Article of ria.r 96, legally suf'fioient to 
support the findings ot guilty of Specification 5 and of the Charge, and 
legally su!'fioient to aupport tho sentence and to warrant ooufirmation 
thereof, Dismissal is authorized upon oonviotion of violation of Article 
of War 96 a.nd manda.tory upon oonviotion of viole.tion of Article of War 95. 

Judge Advocate. 

Judge Ad.vooa.te. 
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1st Ind. 

War Department, J.A.G.d., 11 AUG 1943 - To the Seoretary or War. 

1. Herewith transmitted for the action or the President are the 
. record or trial and the opinion or the Boa.rd of Review in the case of 

Captain John w. .Anderson (0-503539), .Medioal Corps. 

2. I concur in the opinion of the Board or Review, 9.lld for the 
reasons stated therein reoommend that only so much of the findings of 
guilty of Specifications 1,2,3, an~ 4 of the Oharge be approved as in
volves findings of guilty of those Speoifications in violation of Article 
of War 96. I recommend that the sentence be confirmed but that the exe
cution thereof be suspended during the pleasure of the President. 

3. Inclosed are a draft of a lotter for the signature of the lhlder 
Secretary or War tra.nsmittinc the record to the President for his action, 
and a form of Executive action designed to carry into effect the reoom
mendation hereinabove made, should such action meet with approval. 

•.' ........ ~ ..a._ ......·-. 
) 

leyron c. Cramer, 
llijor General, 

3 Inola. The Judge Advocate General. 
Incl.1-Record of trial. 
Inol.2-Draft of let. for 

sig. 1hd.er Seo. of War. 
Incl.3-Form of action. 

(Findings disapproved in part in accordance with recommendation of 
'.lhe Judge Advocate General. Sentence confinned but execution 
suspended. G.C.M.O. 260, 22 Sep 1943) 
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;I.I':?zy- :..;~rvke :<orces 
In the V!."fice of ·.i::i-w JU.C:.g~ Advocate General 

a/ashin:;ton, jJ.C. 

SPJGH 1 -1 JUN 1943 
C~L 235380 

) 5'.i.'H DISTRICT ., 
i AIL!Y Am FORCES 

U K I i ~ ~ S T A 7 E S ) TECHNICAL '.L'P..AIIJII.'G co:·,.IT..:AIID 
\ 
I 

v. I 
i 'i'rial by G.C.H., convened at 
i 
\ :.:iami Beach, li'lorida, April 

l,:ajor FFJ;..I:i( J. BAHB ) 20, 21 and 22, 194). Dismissal, 
(0-316771), Air Corps. \ total forfeitures, and confineI ' 

\ 
I ment for five (5) years. 

OPiiHGI,: of the BCA!w (/:? ?~VIB'.'i 
ClJ.13.SC:r, LIF3CGi:.:B and s·r".'TJi..I,, Judge Advoccctes 

1. J.'he N~crd o;;.· trial in the cas3 of the officer na'ned atove 
has bc·.,m examined. by the Board of Review and the Board submits this,· 
its opinion, to The Julige Advoc~te G8neral. 

2. The accused was tried upon the followin4 Charges anci Specifi
cations: 

CHAI'.GE I: Violation of the 93rd Article of ·;,ar. 

Specification: In that :Uajor l<'rank J. Bane, Air Corps, 
A.G.S., :.::imni B~ach '!'raining Ba::.;e, A.A}t£'5..'C, 1liami 
B<:lach, Florie.a, did, at North l~a.mi, Florida, on 
or about April 2, 1'143, conid.t t'.12 crime oi sodomy, 
by feloniously and aGainst the order of nature 

-having carnal connection per anum with Richard S. 
I:ingerna.nn, Jr. · · 

http:I:ingerna.nn
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CHAitGB II: Violation oi' the 95th Article of -,,ar. 

Spe.cification: In that ~1ajor ii'rank J. Bcll1e, Air Gorp&,
.A.u.s.", Miami B~ach 'lraining Base, AAF'.i'TC, Lia.mi 
Beach, J."lorida, did., at Horth ~.:i.ami., 1''lorida., on 
or about April 2., 1943., conduct himself in an in
decent., lewd and obscene manner by riding in an 
a.itomobile on a public hibhway &bout 0100 o•clock 
in the company of Richard ki.ngemann., Jr • ., a fourteen
year old boy., the ;.,aid i.iajor Frank J. :aane, AC, A.U.~., 

-and the said Richard Lingemann, Jr., each with his 
underdrawers removed. and each with :us trousers open 
at the front. -

He pleaded not Juilty to and wa,-; found guilty of the Charges and Specifi
cations. '.there were no prior convictions. Ile was sentencdd to be dis
misced the service, to fcrf:dt all pay and allowances due er to become 
due., and to be conf:ined at hard labor at such place as the reviewing 
authority may direct fer five yearc. The reviewin~ authority approved 
the sentence, designated the United States Disciplinary Barracks at 
Fort Leavenworth, Kansas, as the place of confinement, and forwarded 
the record o; trial for action pursuant to Article of 1ia.r 48. 

J. The only direct evidence of the commission of the crime of 
sodomy was the test:bnony of a 14-year~old boy., P..ichard S. Idngemann, Jr. 
He identified the accused, who will be desiEnated hereinafter as Bane 
for t,he; sake of brevity, and stated that about midnight of April 1, 
1943, he was walking home along 79th Street., ?!iami, F.Lorida, when a 
Ford coupe beine driven by Bane goinz in the same direction stopped 
alongside., and Bane ofi'erAc. him"a liftn. 'rhough he lived only four 
blocks away, tha lad acc~pted the offer, and ~ot into the vehicle. 
Before they reached the corner whera the boy lived, Bane told him 
that he waa lonesome, and askeci if he vrnulh ride around and talk with 
him., and listen to the radio with wnich the car was equipped. He agreed. 
·rhey drove around a few blocks; then stopped at a restaurant known as 
nFletcher • sn at the corner of 79th and 7th Avenue. Uot bein,; c.ble to 
obtain curb service ther:;., they drove to the •Pig and ·,ihistle", where 
each had a hamburger and a Coco-Cola. Bane paid for thase refreshments, 
although ~e boy was ,rilling to pa~, his share. ~hortly after leaving 
_;,letcher' s., Bane unfastened the boys pants and· started to play Viith 
his privates. '£his continued -v;hile the:,r were parked at the 11 Pig and 
Yihistle." 1hey stopped at a filling station and procured gas. Bane 
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asked the boy if he knew of any placb where he could spend the night; 
and, if he rented a cabin whether or not the boy would stay with him. 
The boy, having no intention of doing so, said that he would. They 
stopped .at several places, seeking without success to rent a cabin. 
Durin~ their search for one, Banc: suddenly turned off the main highway, 
drove a few blocks on a side street, and. stopped.- He turned the. radio 
and lights off;and suggested that they bath get out.· The boy told Bane 
that he had to have a bowel movement. · While he was getting out of the 
car, Bane helped him to reraove his pants, which were already unfastened. 
Bane himself removed his own pants, picked up the boy•s pants and shorts, 
and put them vd. th his own on the back seat of the car; then joined the 
lad at the side of the road to evacuate his own bowels. 1Nhen the boy 
returned to the car, Bane asked him "to lie across the sea. t, and it 
was then" the boy testified, nthat he put his penis into· my rectuma. -.During the act, the boy's feet were on the ground, and he leaned over 
the seat of the car, face down, while Bane manipulated back and forth 
until he was out of breath. Then the boy., feeling that he was going 
to have another bowel movement, rose hastily and went back to the side 
of the road; Upon his return, Bane had-him resume his former position 
across the seat nto see if it would be more successful this timea and . 
was trying in vain to re-insert. his penis - it was not then hard enough 
to penetrate the lad• s recti:.rn- when a searc!l.i.ight from a cruising police 
car spotted them (R. ·19-22, b6;. 

Both jwnped,into the car. The boy grabbed his pants and put 
them on quickly. Bane put his on while the car was in motion, the boy · 
steadying the steering ~'heel. After driving several blocks, Bane stopped_ 
the ·car. Policeman Ernest c. Tio6ers then came over-from the police car 
which had stopped behind tham, and; after a few questions, ordered the 
boy to get into the police car. '.i'he boy complied, after retrieving his 
shorts. '!'hereupon, being questioned further by Rogers, he told him what 
had happened. Ro;:,;er·s drove him to the polic3 station. Bane followed in 
his ovm car. Upon his arrival at the police station, the boy was f;iven 
a pencil and paper and told to write dovm £11 that had occurred. This 
he did. When Chief of Police W. n. Hoban: came in later, the boy gave 
him his written statement. Hoban typed another statement for the boy• s 
signature, paraphrasing the contents of the penciled one, ~ubstituting 
certain words havin~ the same meaning as those eliminated, and adding 
a fevr stater:ients made to him by th6 boy, which had been overlooked in the 
original statement (Def. ~~~ C). 

Upon cross-examination, the boy repeated substantially the 
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same details, with but a few immaterial variations. He again described 
the commissi'on of the cr:ime of sodomy (R. 57-61., 86). He reforred to 
the act as •com-holing•., ~d was the first to mention it., when., after · 
:sane haci. stopped'the car, he inquired if Bane had ever tried it (R. 51., 
52., 7'3-74). He denied., however., that he intended to suggest their doing 

· it. He was positive that his trousers ,~e buttoned up before Rogers 
looked into the car., .and quite sure that Bane's werd also fastened (R. 65)~ 

Officer l~ogers testified that he never knew the accus3d nor the 
boy f.ingem:mn before the night of April 1-2., 1943, -vrhen, in search of a · 
stolen car.., he spotted Bane's., parked on a side road., without: li;;hts. 
It almost iumediately started, to move, and he followed it until it jtopped. 
He then walked over .to the driver's side of the car., and, throwing his . 
lighj; inside., observed that the accu;;ed 1 s trousers were unfastened. (n. 89-90). 
On the rear s3at were two pairs of shorts. Each act,itted the 01tmership 
of his respective shorts. He ordered _the boy to pick his up., and come 
to the police car. 'J:here the boy told him what had taken place. 'l'he 
accused refused to make a:ny statement., so he ordered him to follow in 
his car., and he h;4nself drove tha boy to the police station. 'J.'here he 
gave the boy pencil and paper and told him to write dmm vlha. t had 
happened~ He locked the accused in one of the cells. The accused's· 
shorts had ciisappeared from his car., so he returned tc place.vrlrere 
he had stopped the accused., and found a pair or shorts marked with the 
letter •Bn (R. 90., 92., 95) •. He corroborated finding conclusiv;;: evidence 
of the bovrel movements at the scene of the alleged offense (:!I. 109). 

Chief of Police Hoban (an ex-convict., fonnerly convicted of , 
operating a gambling house) explained the changes made frcrn the boy's 

. written statement - which was destroyed - to the typed statement typed 
by the witness. '.Che typed statement is a:.;tached to the record (R. 112; 
Def. Ex. C). The chief corroborated Rogers as to the findine of the 
shorts., the stools and toilet paper (F,. 113). 

Captain Cadwallader L. Polk., Air Corps., testified., that when 
he physically. examined the accased on the mo:rning of .A.pril 2., 1943., Bane 
had no underwear beneath his trousers (L 120). . . 

4. Ti1e accused., having had his rights fully explained to him, 
testified on his own behalf (ii.. 163). He related his :military history. 
He had been a patient in a local Army hospital from about :.:arch 20., 1943., 
to April 1., 1943., receiving treatment for an internal urethral. infection. 
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Discharged at 8 p.m., he had kept a ci.inner engasement with,a married 
couple at a local restaurant, from 2:30 until about 10 p.m. Thence 
he went to the "Clover Club• alone. He then drove to 79th and 7th 
Avenue, to keep a midnight appointment with a young woman whom he had 
met (for the first time) a few niGhts before at the Clover Club and 
whom he had neither seen nor heard from since (Ft. 183). He waited 

· there a while, and looking in at the restaurant on the corner but 
not findin6 the woman, he drove west on 79th Street slowly, .still 
looking for her. '!'hen he ob$er«.red J:ti.n(;emann alight from a motor vehicle., 
cross 7th Avenue and 'walk west on 79th Street. V,nen he approached 
P..ingemann, the latter was walking backwards as if looking for a lift; 
the accused stopped his car, and f..i..~smann got in. Bane told the boy 
that he was 6oing only a shortdistance, and that he was looking for a 
youns lady, giving her name. 'l'he boy said he was going onl'y a short 

. distance and that he was not acquainted with the lady whom the accused 
had named, but if she could. not be found he could i'ind him another one. 
'/hey circled around and returned to the restaurant at 7th Avenue and 

.?9th Street. 1'her3 the accused again looked .~round in vain for the 
won.a..n; then disc ...ssed the possibilities of the boy procuring him another 
one, for a fee (h. 189). At the boy's direction, he drove back toward 
;.!iami, to a place known o.s the "Pig and 'i1hlstle11 , where they had something 
to eq.t, while seated in the car. '.l.'he accused paid their check (R. 199). 
He had ~200 in a roll in his right hand pocket, and, as they drove from 
the 11 Pig and Whistle" to a filling station for gas, it seemed the boy 
sat rather close to the accused, so while getting gas., the accused 
shifted his money from his right to his left shirt pocket. The .two 
then discussed the question of gettin6 a room or a cabin for the night, 
so that, if a girl si1oulci be procur~d, the accused woulu. have a place 
to entertain her, as it was gettin;_; late and cabin~ might not be available 
at a later hour. lJith that purpose in mind, the accused drove back along 
7th Avenue to a tourist camp called "Jea.ne•s•, but fcund no cabins there 
available (R. 201). At the suggestion of the proprietress, the accused 
drove back toward l:iami. and inquired for accomodations at another place., 
without success. Hingemann then said he knew of a place t>ut north on 
7th Avenue, so they started driv:i.ni north but had 'not ~ocated an:y cabins, 
when Ringemann armounced that he had to have a bowel-movement. The 
accused suggested waiting until they reached. a cabin or filling station, 
but the boy protested that he could not wait and, as they approached a 
side street urged the accused to •turn off here•. - The accused .turned, 
drOve a little more than a block, stopped the car, turned off the lights, 
and told the boy to hurry. There was a roll,of toilet paper in the -glove 
compartment of the car which the accused habitually carried for use as a 
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windshield wiper. He handed this to the bey, who then got out, and went 
to the roadside near the left front of the car. ·1nile waitin~;, the ac
cused had a similar urge•. He Got out of the car by the left door, 
leaving it open; ·procured the roll of tcilet paper from the boy; ·alked 
some distance away; and· relieveJ himself. 'l'he accused. was not wearing 
shorts at the tine, because, in dressing .at the hospital, he had obc;erved 
that his only pair of available shorts were soiled, so he had picked 
them up and thrown them on the rear seat ot thecar~ After the bey had 
finished his first evacuation, he walked toward the car; then remarked 
that he had to have another, and went back to the roa_dside, then returned 
to the car- and stood by the open door, at the left. This open door was 
between them, so the accused, whose bowels were then moving, could riot 
see whether the boy had his trousers on or not. The boy then a-sked. 
the accused if he had e·ver. tried "corn..:.holingn. 'l'he accuced vehemently 
answered, 11No": The boy then SUGgested that the accused permit the boy 
to try it on the accused. This infuriated the accused, who decide~ it 
was +,ime to get away from there, and he had started to rearr:mge his 
clothing when the boy remarked that he had the accused's license number 
and that, if the accused did not give him sose money, he coul<.i cause 
troubla. The accused walked over tc the car, fixin~ his trousers, cJnd 
saw the boy seated in th,, car wlti1 one foot stuck out of the riGht door, 
as if to run away. '.J.'he bey's trcusers were open and his belt unbuckled. 
Just at that moment the lii:;h t fro~n the police car flashed on them ( H, 206). 

In order tc a void. be:i.ng seen then awi th wha.t was on the street", 
the accused got in the car, backed to 8th Avenue, and turned left. '.L'he 
other car followed. The boy, in the meantime, was fast,ming his trousers 
and looking back. He remarked, "It must be the police". 'lhe accused 
pulled to the right side of the road and stopped. 'l'he other car also 
stopped, and a policeman walked up and asked what they had been doing 
back there•. The acc'..l.sed suggested that if the policeman would go back, 
he would see. 'l'he officer then talked with the boy in a manner that in
dicated ta the accu$ed that they had known each other before. He.sent 
the boy to·ti.1e police car, then examined the accused's identification, 
card and driver's license. He walked. back to tl1e police car, and, upon 
his return, told the ac~used that 1:,;ie boy said he had tried "to do some
thing to him11 • The accused either c.ienieci this, or remained silent. The 
policeman then m~de several trips back and forth, and finally told the 
accused to follow him to the police station at North Mia.mi. Durin,:; this 
period, the accused, becoming frightened, picked up his shorts from the 
rear seat and threw·them out of the window on the right side of the 
car (R. 210). 
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. -i,'hen they arrived at the police station., the policeman 
took the boy into a room. The accused was locked up in a cell. His 
requests for a physical examination, and to communicate with an attorney., 
or even with the military authorities., .,,are refused (R. 212). The 
chief of police came in during the night and questioned him, but he was 
badly frightened and refused to ma,ke ~· statements. Again., without· 
avail, he demanded a phy:=:ical examination. He also heard saneone 
badgering the boy, as if trying to induce the boy to say something which 
the boy was reluctant to te;ll (R. 213). It was not until 11 o'clock on .. 
the morning of Al,)ril 2 that the acqused was finally permitted to connnuni
cate with anyone. He was then turned over to the provost marshal., and 
incarcerated in the post stockade. 'l'he accused exhibited a 1iajor•s 
insignia of rank, having a broken clasp, in explanation of its absence 
on his uniform on the night of Aprill (R. 224). Because of the wide 
publicity given to the charges., the accused had, on April 14, 1943, tendered 
hi~ resi~}lation as an officer of the Army of the United States (R. 229). 
!{e complained that the military authorities had hampered him c·:insiderably 
in properly preparinG his de.fense, by confining hinJ in the stockade, and, 
for a long time, prev(mting him from conferring alone with his attorney. 

It appears from the accused's testimony .that after he got out 
of school about 1922 he taught in an elementary school for three tears, 
then in a high school. for about six years, during ;1hich time he engaged 
in other activities such as scoutmaster and_Sunday school teacher (R. 245). 

The accused offered in evidence the affidavit of Ringemann 
t:,ped by Chief of Police Hoban from the destroyed written statement; to 
show.allag~d discrepancies between its contents and fdngema.ni1•s testimony 
before the court (R. 258; Def. Bx. C). 

I.iajor Lobert I.::. Johnson, kedical Corps, corroborated the fact 
that the accused was released from the hospital about 8 p.m., April 
1, 1943 (R. 191).-

Second Lieutenant Glendora Pullen, Arrey Kurse Corps, corroborated 
the fact that the accused demanded a physic~l examination when he was 
brcught to the hospital on the afternoon of .April 2, 1943 (:R.·· 125)~ 
~econci Lieutsnant Harrison li. Ja'!les Jr., Air Corps, corroborated the 
accused's statement that when he c.ires.Eed about 1 .!J.m., April 1, 1943, 
he oid not don any shorts ( lt. 141). 

A medical officer testified th~t, in his opinion, if the 
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. accused's penis (which he had examined) had been inserted in the 
rectum of a person after.a bowel movE:;lllent., it would have had on it, 

· unless and until. removed by soap and water., a pre.dominance o; fibrin, 
B. coli and fecal matter (R. 153). · 

The testimony by stipulation of three A:rrn:y officers., ascribed 
· to the accused an excellent reputation for truthfulness.and veracity., 

and for moral character (Il.. l;{/., 161-162). · · 

5. :Zn rebuttal., the prosecution re-called Ringemann., who testi-
fied that,· at no time during his conversation with Bane., was money, 
mentioned., nor did Bane speak of trying to find or get -a woman_(R. 259). 
He denied ever knowing .Officer Rogers before the early morning of April 2., 
194J. Rogers corrobor·ated this statement (P.. 260). . 

6. '.l'ha 7Janual for Courts-Martial., par. 149~ defines sodomy as 
asexual connection with any brute animal, ·or in sexual. connection., 
by rectum or by mouth, by a man with a human being. Penetration alone 
is sufficient and ·both parties may be liable as principals•. • 

'£he charge in this case is a cerious one., as it involves an 
Army officer of field grade and a fourteen-year-old youth. In con
sidering the evidence it must be borne in mind that crimes of this nature, 
when com.mit ted, are usually, commit teci in secrecy, and it would. be a 
dangerous policy to permit the testimony of one participant to convict 
the other without corroborating evidence of a substantial nature. 

The boy Ringemann testified at length; tracing his actions 
·· £ram. the time he met the accused until apprehended..by the police. He 

d±splayed unusual intelligence for his years. Although subjected to 
a severe cross-examination, he did not deviate from his ori6inal account 

.of the actual coillll'ission ·of the offense, although he slightly ·varied the 
sequence· in vlhich he related some of the minor details. The accused hi.:ri
self corroboratoo. the boy in the preliminary incidants of the meeting and 
the places vi.site~, but denied emphatically the actual co~:~ission or the 
offense.' He admitted thc::.t he picked the boy up late at night, drove him 
around, boaJit him ref:rosh:nents., inquire:::. at several places in an . 
effort to rent a cabin for the night, and parked on a lone~r road with 
the lights off; that both lowered their pants for the purpose, of de- · 
fecating, discussed ncorn-holing", ru1d fled when a light was flashed. 
His story of talcing a strange fcurteen-year-old boy around in search of 
a woman to spend the night vii th him, of trying to rent a cabin in anti
cipation of finding a woman in such a sparsely settled section of Liia.mi, 
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and of the two of them stopping under such circumstances on a lonely 
·road for the sole pur~osc of evacuating their bowels is not convincing. 
·I.t fails, definitely, to ring true. The court, in trying to arrive at 
the fantastic truth, accepted. an even inore shameful, but - all things 
considered - a f'~· more likely and mora prcbabl~ version. The evidence 
was arr,ple to support the finding. 1'he weight of the evidence favored the 
court•s determination that the accused was guilty. His s'tory, while 
possible, wa::i too genuinely incredible ~o create a reasonable doubt 
as to the subst&1tial truth of.the boy•s account of what actually occurred. 
The finding of guilty of sodomy, as alleged in the Specification under 
Charge I, is amply sustainad. 

7. With Nference to Charge II al'ld th,e Specification thereunder, 
the Board is of the opinion th~t it fails to set forth an offense under 
Article of ·,,ar 95. 'I'healleged offense muGt refer to the time when Bane 
was drivinz away fro:n the. scene .of the act described in the· Specification, 
Charge I. n.ingamann testified that his ovm trousers were fastened, and 
that he believed Bane 1 ;;;; l,era also. It was dark in the car. The policeman 
testified that whon he flashed his light inside, he saw their trousers 
open. T'nere was neither allegation nor proof of inaecent exposurq. There 
is no law or rugulat:i.on that requires persons subject to the jurisdiction 
of courts-martial to ,weir shorts when driving, or that renders them criminally 
responsible for til:; absence of shorts on either passengers or guests. 'l'he 
record is insufficient to sus·tain the findings of guil t'<J of Charge II and 
of the Bpecification thereunder. 

. C. :i:,'U.ring the cross-3X.:Xi''.:.nation of the prosecution's principal.wit-
ness, l:in.r:_remann, defen;.;e counsel endeavored to elicit testimony that r1e had 
previously indulged in the pr.:.,ctice of sodo~r. The trial juc:.ge advocat0 1 s 
objection to this line of.questioning was sustained by the Court (R. 26, 76). 
'i'he defense counsel argued th~,t he was testing the credibility of the witness 
by these questions. The Board is-of the opinion thet the court's ru,ling 
was correct. It is a ~-rell founded principle of lay; of evidence that a 
witna::is• conviction of a crime may be shown to discredit his testimony, but 
not the accusation thereof, nor even the actual corr~lisoion of a crime, 
of which the witness has· never been convicted nor accused. (DiG• Ops. J.A.G., 
1912-1940, sec. 395 (8) p •. 204; u:.c.u., par·. 111; See also Eichardson on 
Evidence, sec. 578). tvidence to ba admissible must be material and rele-· 
vant. Evidence is not m:.·.terial when the fact wi:lich it tends. to prove is 
not part of the issue in the case. Wheth0r the boy witness had previously 
indulged in such sodomitical practices UJ.;j not a pL:.rt oi' any issue ;i.n the 
case. It had nothing to do with his ability or willini;ncss to tell the 
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truth. It was therefore not material. [or did it affect his credibi
lity one way" OI' the other. 'l'he witness could have properly refused to 
answer on the grounds of incrimination. 'l'he offer of proof was therefore 

· properly excluded. 

8. '!'he accused is 37 years of age. The recorc;.s of the Office of The 
Adjutant General show that he was appointed a second lieutenant in the 
Army of the United tifates '(Field Artillery Re-serve) on l.farch 19., 1934., 
and. reappointed in the same grade and section on ?larch 19., 1937. He was 
pron·oted to the grade of first lieutenant., Field Artiller; Heserve., on 
February 23, 1939; to Captain AUS (AC)., April 23., 1942., and to Ca.ptain., 
AUS., December 9., 1942. Ee was promoted to the grade of major AUS (AC) 
on December 14, 1942. He was assigned to active duty on June 'Zl., 1936., 
and served continuously until relieved on March JO., 1939. He was again . 
assigned to active duty on NovGmber 9., 1940, and has continued thereon to 
the :.)resent. 

9. 'l'he court was legally constitded. No e:rrors injuriously affecting 
the cubstantial rights of th~ accuszd were committed during the trial. The 
Boa.rd of Reviev1 is of the opinion that the record of trial is not legally 
sufficient to SoJPport the findings of guil1tY of Charge II and its Specifi
cation; legally sufficient to support the findings of r;uilty of Charg~ I 
and its Specification; legally sufficient to support the sentence and to 
warrant confinilation thclreoi.',. Dismissal is authorized upon conviction of 
violation of Article of "iiar 93. · 
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1st Ind. 

'\Tar Department, J.A.G.O., JUN 18 1943 - To the Secretary of War. 

· 1. Herew.i. th transmitted for the action of the President are 
·the record of trial and the opinion of the Board of Review in the 
case of I.Ia.jor Frank J. Bane (0-316771), Air Corps. 

2. I concur in the opinion of the Board of Review that the 
record of trial is not legally sufficient to support the findings 
of guilty of Charge II and its Specification; legally sufficient to 
support the findings of guilty of Charge I and its Specification; 
and legally sufficient to support.the sentence and to warrant con
firmation thereof. I recommend that the findings of guilty of Charge 
II and its Specification be disapproved, and that the sentence be 
confirmed and carried into execution. 

J. Carei'ul consideration has been given to a brief submitted 
by Mr. Vincent c. Giblin, l.a.al"rl.., Florida, individual counsel for the 
accused. · 

4. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a fonn of 
Executive action designed to carry into effect the foregoing recom-

. mendation should such action meet with approval•. 

Myron C. Cramer, 
:Major General, 

The Judge dvocate General. 

4 Incls 
Incl 1 - H.eco rd of trial 
Incl 2 - Draft of ltr for 

sig. Sec. of \1ar 
Incl 3 - Form of Executive 

' action 
Incl 4 - Brief of counsel 

(Findings o! guilty- of Charge II and its Specification disapproved. 
Sentence confirmed. G.C.M.O. 141, 13 Jul 1943) 
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WAR DEPARTMENT 
Army Service Forces 

In the or.rice or The Judge Advocate General (.389) 
Washington, D. c. 

·SPJGQ 1 O Ji.;~ 1943CM 2.35.382 

UNI.TED S T'A TES ) SOUTHERN LAND FRONTIER SECTOR 
) WF$TERN DEFENSE COMMAND 

v. ) 
·) Trial by G.C.M., convened at 

Second Lieutenant HORACE G. ) camp Lockett, California, 
SINGLETARY {0-12947.35) ) 26 April 194.3. Dismissal 
.364th Infantry. ) 

OPINION or the BOARD OF REVIEW 
:OOUNDS, HEPBURN and FREDERICK, Judge Advocates 

l. The record o! trial in the case o.r the o!f'icer named above has 
been examined by the Board o! Review and the Board submits this, its 
opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charges and Speci-
ficationsa 

CHARGE1 Violation of' the.95th Article o.r War. 

Specification lz {Finding of not guilty) 

Specification 21 In that Second Lieutenant Horace G. Singletary, 
.364th In!antry, did, on or about April 4, 194.3, at 
or near Blue Point Picnic Grounds o! the Tonto 
National Forest, Arizona, cause to be sold or aid 
in the selling o! intoxicating liquors; to wit, 
about two bottles of whiskey, to certain members o! 
the 364th Ini'antry through and with the assistance 
and cormivance ot Private John Daniel, Company o, 
.364th Infantry. 

Specification .3: (Finding of guilty disapproved by reviewing author
ity) 

Additional Charge: Violation o:t 96th Article of War. 
(Finding of nc-t guilty)

' 
Specifications (Finding of not guilty) 
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He pleaded not guilty to all the Charges and Specifications. He was 
found guilty ot Specifications 2 and 3 of the Charge and or the Charge; 
and not guilty or Specification 1 of the Charge, and of the Specification 
of the Additional Charge, and of the Additional Charge.· There was no 
evidence of an:, previous convictions. He was sentenced to be dismissed the 
service. The reviewing authority disapproved the finding of guilty of 
Specification 3 ot the Charge, approved the sentence and withheld the 
execution of the sentence 11pursuant ·to Article of War 5(}}•.• The record 
has been treated as if forwarded for action under Article of War 48. 

' ' 
3. The pertinent evidence for the prosecution shows that at the 

time involved the 2nd Battalion of the 364th Infantry was 'encamped on 
the east side of a river in Tonto National Forest Park, Arizona. On the 
west side of the river was the Blue Point Picnic Grounds and it was 
used by the troops as a training area. It contained no military installa
tions,. but the battalion had been engaged there in field exercises. 4 April 
1943 was a Sunday and no field exercises were taking place (R. 25-30). 

Private John Daniels, Company 11 au 1 364th Infantry, testified that he 
knew the accused to be in military service. He was his orderly. On 2 
April, the witness asked the accused if he would get some liquor for the 
boys. The accused said it was too risky but he would see what he .could 
do {R-34). On 4 April the accused asked the orderly to get the lunch out 
of the car. There w·as a case of liquor in the vehicle and the witness asked 
the accused it he could have it. The accused did not answer. Later the 
accused asked the orderly 1there he was going with it and the witness told 
the accused across the river. Witness said he was going to let the boys in 
•G• Company have it, that he was going to sell it to them. The accused 
asked the witness how he was going to get it over there and the witness 
replied he was going to carry it on his shoulder. The accused then offered 
to talce him over in the car and did so (R-35). The place where the liquor 
was taken :to was about 300 yards on the other side ot the riverrrom the 
camp. The witness set the liquor on the ground, a couple or the boys 
came up and wanted a pint and he let them have it. He sold it to them. 
Private Daniels identified a box marked, ·~t Springs Kentucky Straight 
Bourbon WhiskeY"' .as the box accused gave him1 as the one he took out of 
the car and as the box from 1Mich he sold the liquor (R-.36). It was 
marked as Exhibit ttA• (R-.37). · The witness knew it was the box ot whiskey 
that was in the car that day because o! the way he opened it (R-37). While 
the wimess was selling liquor there was another boy that gave him some · 
money and as he was closing the box to move down the river, two officers 
approached. They said it was wrong and one officer remained with him. 
Other oi'ficers came up, Lieutenant Parrish, Colonel Ellis, and Captain 
Rogers. Colonel Ellis was the camnanding officer of the Second Battalion 
and asked who brought the witness over there. Private Daniels told the 
Colonel that· accused brought him. The Colonel ordered the liquor taken to 
his tent and the witness carried it over (R-38). 
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Private Daniels ordered the liquor because the boys wished to have 
a little celebration on Sunday., it was dry up there and they wanted some
thing to kind of a.muse themselves. He did not discuss with the accused 
what price he was going to sell the liquor for and no mention was made as 
to what was to be done in case any bottles were left over. The witness 
told the accused he was going to let the boys have it. He did not pay the 
accused for the liquor (R-39). He was not selling it for anyone particularly, 
only accused. He had asked the accused for the liquor and finally he let 
'the witness have it. The accused did not tell him to sell it. There were 
troops on the west side of the river., but they were not camped there. There 
had baen civilians selling liquor to the soldiers over there., there was 
only one car., and the men were buying liquor. During Friday, after pay 
day, the witness was there to buy some himself but i"t was too high and was 
a cheap brand of whiskey., so he did not buy it. Some of the boys told him 
that·night •she was getting $2.50 at least for a Coca-Col.a bottle full.• 
It was not good liquor (li-41). 

The witness., Private Daniels, did not have a license to sell liquor 
in Arizona. There were twenty-four pint bottles. in the case and the witness 
sold three (R-42-43). The witness had been asked to get liquor., in fact., 
they were trying to get to town to get some. By •theY9 he meant around 
thirty-five or forty of the boys. Private Daniels was selling the liquor 
for $1.50 a pint and was going to give accused his money back., whatever he 
had paid for it., after the witness sold the liquor (R-43). 

4. The accused having oeen advised of his rights elected to remain . 
silent. For the defense Second Lieutenant Bruce Hamilton., 364th Infantry., 
testified as to the accused's excellent character; that he was a hard 
worker; that he would go out o! his way to do things that he was not re
quired to do; he had initiative; and helped the men of his company (R. 75). 
Captain Arden s. Morris., 364th Infantry., considered accused the finest 
officer he had had'in the company., and the most promising one in the 
regiment. Accused had given up part or his leave on one occasion to help -
out when the organization was shorthanded for officers. The defense 
counsel also showed that accused enlisted in the Arrrry on 18 September 1940; 
that he was appointed Specialist 5th Class 25 January 1941., Sergeant., 
20 Yarch 1941., Staff Sergeant., 17 November 1941., Technicial.Sergeant,
1S Kay 1942, and commissioned 2nd Lieutenant Infantry AUS on 28 September 
1942. 

5. Private Daniels was recalled by the court and repeated that he 
did not know. how much accused paid for the liquor; that he did not con
sid~r the transaction a gift; that after he had eotten the money· from 
•the boys• by means of his •sales• at $1.50 per pint., he would repay 
the accused the cost of the liquor; and that the accused did not know 
how much he was going to charge for ~e liquor (R. 83-84). 
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6. Three members of the court recommended that clemency be extended 
the accused by suspension of the sentence of dismissal on the g~ounds 
that he is a capable and enthusiastic officer and that this was his first· 
error of judgment. The recommendation is attached to the record. Defense 
counsel also requested similar clemency. • 

7. Specification 2 of the Charge alleges that the accused did on or 
about 4 April 1943 at Tonto National Forest, Arizona, cause to be sold, or 
aid in the selling of, two bottles of whiskey to members of the 364.th 
J:i:ifantry through Pn,v~te John Daniels. 

The evidence was .clear that at the time and place specified Private 
·Daniels sold two bottles of whiskey to members of the 364.th Infantry and 
that he obtained the bottles from the accused for that express purpose. 
The whiskey belonged to the accused and he pennit:t,ed Daniels to sell it to 
the enlisted men of his command. With full knowledge and cl;ar understand
ing of his purpose, accused assisted Private Daniels, by transferring the 
liquor in question from the east side of the river where he and the troops 
were encamped, to a picnic grounds on the west side of the river, where it 
was immediately put on sale to soldiers of the 364th Infantry. It therefore 
follows that the prosecution proved beyond a doubt that the accused com
mitted the act of aiding in the sale of intoxicating liquor as alleged in 
this Specification.· There was no evidence, however, that he caused it to 
be sold. It also was apparent that the ac,cused did notact for financial 
gain, but did so as a favor to his orderly and the other enlisted men of 
his organization. Ignorance of the law, however., is no excuse. His 
lack of ~ ~ should be taken into account in determining the punish
ment for the act. 

•The sale of or dealing in beer, wine, or any intoxi
cating liquors by any person in any post exchange or canteen 
or army transport, or UPON ANY PBEilSES USED FOR MILITARY 
PURPOSES by the United States, is hereby prohibited.• 
(Sec. 38, Act of February 2, 1901 (31 Stat. 748); 10 u.s.c, 
1350; Sec. 310 M.L. 1939). 

The accused's military' organization was engaged in maneuvers on the 
very grounds upon which this liquor was sold. The mere fact that because 
it was Sunday and the troops were resting and inactive should make no 
difference. The accused therefore violated the statute quoted and such an 
act constitutes in turn a violation of the 96th Article of War. 

Apart from the statute, supplying the men of his cO?ttmand with intoxi
cating liquor is certainly prejudicial to good order and military discipline, 
whether it is viewed from the standpoint of currying favor with the troops 
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or from the standpoint of the possible result of the effect on the men the 
intoxicating liquor might have during field exercis,3s. It is therefore 
a direct violation of the 96th Article of War which expressly prohibits 
all disorders or neglects to the prejudice of good order and military 
discipline. , 

Thia court., however., had found the accused guilty of violating the 
95th Article of war. It has considered the acts of the accused as conduct 
unbecoming an officer and a gentleman. No precedent could be found to 
sustain such a conclusion. The accused was acting in an unofficial or 
private capacity. In order that such acts constitute a violation of the 
95th Article of War they must dishonor or disgrace the individual pei·son
ally as a gentleman., seriously compromise his position as an officer and 
exhibit him as morally unworthy to remain an officer. The accused ad-· 
mittedly had good intentions but exercised very bad judgment. He acted 
more through ignorance than through immorality. It is therefore concluded· 
that his conduct constituted a violation of the 96th Article of War rather 
than the 95th Article of War. 

8. ·The record shows the accused to be 25 years of age. He enlisted 
on 18 September 1940; arose through the ranks as Specialist 5th Class., 
Sergeant., Staff Sergeant., Technical Sergeant., and was commissioned Second 
Lieutenant., Infantry., A.U.S. on 28 September 1942. 

9. The court was· legally constituted. No errors injuriously 
affecting the substantial rights of the accused were committed during 
the trial. In the opinion of the Board of Review the record of trial is 
legally sufficient to support the finding of guilty of Specification 2, 
Charge I, except the words •cause to be sold or•, in violation of Article 
of War 96, legally sufficient to support the sentence and to warrant 
con!ir.na.tion thereof. A, sentence of dismissal is/authorized upon conviction 
o£ violatien of :rticle of War•96. Q ,,' 

Judge Advocate. l1i- ~r~ 
Judge Advocate. 
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lat Ini. 

war Depar'b:nent, J.A..o.o., ... ,, _;,J:. 1:~43- To the Acting Secretary ot war. 

· l. Herewith transmitted for the action of the President are the 
record of trial-and the opinion of the Board of Review in the case·ot 
Second Lieutenant Horace G. Singletary (0-1294735), 364th Infantr;r. 

2. I concur in the opinion ot the Board of' Review and f'or the 
reasons therein stated recoumend that o~·so much o! the f'indjngs ot 

. guilty ot the Charge and Specif'ication 2 thereunder be approved as 
involves findings ot guilty ot the Specification (pertaining to the· 
selling of liquor to enlisted men) except the words ncause to be sold 
or,• in viola.ti.on ot Article of War 96, and that the sentence be con-· 
firmed but that tbs isxecution thareo.r be suspended during the plea.sure 
ot the President. Accused -was found not guilty o.r Specification l of 
the Charge, alleging that he caused int.o:xicating liquor to be introduced 
into an area occupied by military forces for the use of milita.rf persOD11Etl 
in violation of Article of War 95, and not gullty o:t the Additional Charge 
and its Specification, alleging th"lt he caused intoxicating liquor to be.> 
introduced into an area occupied by military forces for sale to militarj,: 
personnel:., · in violation of Article ot War 96. · 

3. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a .form o:t 
Executive action designed to carry- into e!fect the recommendation 
hereinabove made, should such action meet with approval. 

~. C,. • G.,...,.« - e 
. () •&..w- • • 

lzy'ron c•. cramor, 
~jor General 

'lhe Judge Advocate General 

3 Incls. 
Incl~l-Record or trial. .1 

Incl.2-Drart or let. tor 
sig. Sec. ot War. 

Incl.3-Form of action 

{Findings disapproved in part in accordance with reconnnendation o! 
The Judge Advocate General. Sentence confirmed bit execution, 
suspended. o.c.M.O. 206, 21 Aug 1943) 
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