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WAH DEP.ARTMENr 

Army Service Forces 
In the Office 	of The Judge Advocate General 

Washington, D. C. 

SPJGN 
CM 233471 

2 0 AUG 1943 
UNITED STATES ) 3RD AIR FORCE 

v. 
) 
) 
) 

Tri.al by G. C.::l., convened at 
Myrtle Beach Bombing Range, South 

Private VEB.NON P. ADREON 
(36044466), 53rd Service 

) 
) 

Carolina, l, 2 and 3 July 1943. 
Dishonorabl.e discharge and con

Squadron. ) finement for life. Penitentiary. 

REVIEW' by the BOARD OF BEVIE\'1 
CRESSON, UPSCOMB .and SLEEIBR, Judge Advocates 

1. Tm record of trial in the case of the soldier named above 
has been examined by the Board of Review. 

2. The accused was tried upon the following Charges and Specifi 
cations: 

CHARGE I: Violation of the 93rd Article of War. 

Specification: , In that Pvt. Vernon P. Adreon, 53rd 
Service Squadron, did, at Thomas Manor #2, 
Myrtle Beach, South Carolina, on or about Yay 2, 
1943, by force and violence and by putting her 
in fear, feloniously take, steal, and carry awq 
from the presence of :Mrs. Julia Banta, currency 
of the United States, the propart;y of Mrs. Banta, 
in the anount of' about Fifty ($50.00) Dollars. 

CHARGE II I Violation of tm 92rxi Article of War. 



(2) 


Specification: In that Pvt. Vernon P. Adreon., 53rd 

Service Squadron, did., at Thomas Manor #2., Myrtle 

Beach, South Carolina, on or about May 2, 1943, 

forcibly and feloniously, against her will., have 

carnal knowledge of ilrs. Julia Ban ta. 


The accused pleaded not guilty to and was found guilty of both 
Charges anci Specifications thereunder. Evidence of one previous 
conviction for absence without leave was introduced. He was sen
tenced to be dishonorably discharged the service, to forfeit all 
pay and allowances due or to become due and to be confined at hard 
labor at such place as the reviewing authority may direct for the 
term of his natural life. The reviewing authority approved the sen
tence, designated the United States Penitentiary, Atlanta, Georgia, as 
the place of confinement, and forwarded the record of trial for action 
under Article of War 5.ot. 

3. The evidence for the prosecution concerning the Charges of 
robbery and rape as presented by the testimony of the victim of the 
alleged offenses shows that on Surrla.,y afternoon., 2 May 1943, the ac
cused entered a rooming house at Myrtle Beach., South Carolina., called 
Thomas Manor No. 2, where· Mrs •. Julia H. Banta was employed as hostess 
manager. The accused asked Mrs. Banta for permission to use the 
rooming house telephone. Mrs. Banta informed the accused that there 
was no telephone in the building., but that he might secure the use of 
a telephone at the Bell home next door. The accused thereupon left 
the rooming house and went to the Bell home., but returned within a few 
minutes with in.formation that the telephone next door was out of order. 
Mrs. Banta then advised the accused to go to Thomas Manor No. 1., a 
rooml.ng house a short distance away, where he might obtain the use of 
a telephone. The accused again left the rooming house and after a 
period of about fifteen minutes he returned., and stated that since 
he was a soldier he had not been pennitted to use the telephone. 
After some conversation concerning the location of other telephones., 
the accused asked if he might procure a room for the night. When 
advised that he might procure a room., the accused asked to be shown 
to the room that was to be assigned to him. Mrs. Banta told the ac
c-µsed that would not be necessary and indicated the room which she 
had assigned to him on the second noor. (R. 7-10). 

At this time Mrs. Banta realized that the accused had been 
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drinking and she became frightem:1d. As she started to move nearer 
the entrance door., the accused seized her and thr811' her to the floor. 
In the fall her glasses were cast aside and broken. She endeavored 
to scream but the accused placed his hand tightly over her mouth. 
As the accused dragged her toward the stairway she grabbed for the 
"Window curtail), tearing it loose from the window., and seized the leg 
of a table near the stainray which was upset., causing several vases 
and other objects to crash to the floor. The accused then threw her 
back on a small rug in front of the couch. Mr.s. Banta screamed and 
the accused 

0 

threatened "to knock her out11 • The accused then attempted' 
to have sexual 

1
intercourse with her., but she screamed and pleaded 

with the accused to let her go. Finally the accused dragged her across 
the room and into an adjoining bedroom. The accused closed the door 
and Mrs. Banta made an unsuccess.f'ul attempt to open it and escape. 
·Accused then took off her short coat., ripping the sleeve and bursting 
off a button in the pn,cess. The accused then took off her dress., 
slip and pantp, leaving one slip on. Ha then threw her on the bed and 
had sexual intercourse 'With her twice; an interval of about five minutes 
elapsing between the first and second sexual act during which time be 
mld her tightly on the bed. She endeavored., during this time., to 
screari and. the accused threatened her by saying he would stick a knife 
between her lips and into her ribs (R. 10-13). 

After the sexual intercourse had been compJe tad, the accused 
asked Mrs. Banta if she had any money and demanded $25; then stated 
that he had to have $50. When she told him she did not have $50., he 
replied that she had better get $100. About this time she heard the 
front door bell ring. She, decided that it would be the safest plan 
to give the accused money so she called out to the person ringing the 
bell to "wait a minute". She then gave the accused her pocketbook 
which contained $50, and as he moved toward the window and began to 
open it, she jerked open the door leading into the living room and 
screamed "get him, John", 1speaking to a John Thomas who had entered 
the living room. At that time she also saw 1lary.Fleming in the living 
room. She ran out of the house and across the street screaming for 
help, to, a ·place wher-e a group· of soldiers were gathered in front of 
an eating place. There she 1 saw the accused leaving Thomas Manor No. 2. 
She then returned to her befu'oom in a very nervous condi.tion (R. 1.3-14). 

At the time of th~ above described attack, she was 48 years 
of age, :five feet, two inches in height., and weighed between 85 and 90 
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. pounds. She had been a widow for 15 ,/ears and !'or some time had been 
employed as a manager of the rooming house called Thomas Manor No. 2. 
Sha had recently been ill in a hospital and at the time of the attack · 
was convalescing !'rom that illness (R. 14). 

The Mary Fleming mid John Thomas, referred to in the testi 

moey of Mrs. Banta, testified that at approximately 8 o'clock they 

entered Thomas Manor No. 2. Their testimol'.l1' corroborates the testimow 

o:f Mrs. Banta concerning the torn curtain, overturned table and general 

disorder of the room. Mary Ueming testified that Mrs. Banta ran .from 

the bedroom, previously described, and out into the street, screaming. 

She described Mrs. Banta as "white as a sheet" and llith her hair torn 

and in disorder (R. 55-58, 58-63). 


Mrs. A.. c. Thomas testif'ied that she was the operator or the 
rooml.ng house called Thomas Manor No. 2 and that Mrs. Banta was em-· 
pJ...oyed by her as a hostess manager. She described Mrs. Banta as a 
!'riend or many years who was altogether moral in her conduct and religious 
in her nature. She asserted that Thomas· Manor No. 2 did not tolerate 
immorality or registration there o:f umarried girls; that it had never 
been investigated, and that only on one-occasion had she been require_d 
to expel young 110men because they had i'alsely pretended to be married. 
She testified that on the occasion in question, blood was running from 
Mrs. Banta I s mouth on both sides and that she had tried to stop the 
blood until the doctor came. She also said that llrs. Banta was trembling 
and her voice was almost gone (R. 63-71). · 

Two civil service employees who llved in an apartment in the rear 

o!' Thomas .Manor No. 2 testified that they were both in the house at 

di.fferent times on the a:fternoon in question. One testified that she 

was awakened by what she thought was a scream but that she had done 

nothing about it because she thought the sound cam3 from a member of 

a house party on the second floor. Both witnesses testified that they 

had heard crashing sounds in the hall (R. ?4-?5, 83-86). 


The investigating officer of this. case testified that he had 

interviewed the accused three days a:fter the al1eged o!!enses, and that 

the accused a:fter having been warned o:f his rights reJa tive to making a 

statement, had made a sworn statement 19harein he had admitted that he 

had been drinking during the entire a:fternoon o.f 2 May. The accused 

in his statement asserted that he had been told that there were girls 
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in this Thomas Manor No. 2, that he went to this house and asked if' 

there were any girls there, that Mrs. Banta told him that there were 

no girls there, but asked him "What is the matter 'With me". The ac

cused then replied "you are all right". Following the conversation 


· Mrs. Banta conducted him to a bedroom, partly undressed and ha had 
· intercourse Yd th her. After the intercourse he asked her if sh'.\ had 

change for a $20 bill and when she took her· pocketbook f'rom under 
the mattress, he grabbed it. She then started screaming .and he then 
jumped out of the w-lndow and dropped the purse•. The accused asserted 
that he had used no force whatsoever on Mrs. Banta and that she had 
consented to the act of intercourse (R. 98, Ex. 11). 

Captain William D. Beasley, a medical officer, testified that 
he had examined Mrs. Banta on the afternoon of 3 May 1943. He testified 
that he had found bruises on her left upper and lower eyelids and multiple 
bruises and abrasions over her scalp, left arm, back, right thigh and 
left leg. The pelvic examination revealed an abrasion~ne-f'ourth inch 
long at the forchet and a larger abrasion at the junction of the labiun 
nd,.norum and labia m.ajora on the left si.de.n In his opinion these injuries 
could have been produced by involuntary sexual intercourse or by the 
victim falling astraddle of some sharp object as a fence or been 
beaten, or as the result of having been kicked in that region. The 
witness corroborated Mrs. Banta as to her weight and size (R. 100-106). 

4. The. accused testified that on the afternoon of ·2 May' 1943, he 

met a soldier friend and they had drunk beer in various pl.aces. During 

the afternoon he had an altercation with another soldier, and sever&l 

blows were passed. He asked another soldier if he knew where there 

were any girls and was directed to the house where Mrs. Banta was. He 

went there and found the place all torn up. He asked her if she had 

any girls and she had said no. He then told her he would give her $10. 

She then led him across the lobby to a bedroom and asked him for the 

money. He told her that the money was in his shoe. He pretended that 


. he was 	taking off his shoe while she undressed.· He then had sexual 
intercourse Yd th her. Afterwards he asked her if she could change a 
$20 bill, whereupon she reached under the mattress and got her pocket
book. He then snatched the pocketbook and at about that time someone 
rargthe outer bell and he jumped out of the wlndow. As he jumped 
out of' the window, he dropped the purse. He testified in detail that 
Mrs. Banta assented to sexual intercourse and that he used no force 
upon her except when he shoved her to take the pocketbook. He testified 
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further that she made no protest and seemed to enjoy the sexual act. 
The accused admitted that he did not have the $10 which he had offered 
Mrs. Banta. He admitted making the statement., previously referred to., 
but said he signed it wi. thout reading it. He also asserted that he 
did not have a knife on the occasion _in question., that he never carried 
a knife., and that he never threatened Mrs. Banta (R. 109-120). 

Stephen Schmaling testified for the defense and corroborated 
the accused's statement that he had been drinking and that the accused 
bad had an altercation with another soldier on the ai'ternoon in question. 
He testified that when the accused left him., the accused did not., in 
his opinion., have complete control over his faculties (R. 120-124). 

Private Cecil Braziel testified for the defense that he had 
told the accused that Thomas Manor No. 2 was a sporting.house and that 
he bad heard this report from appro.ximately six people., only one of 
whom he could remember (R. 125-126). 

5. The Specii'i.cati.on, C};large II., alleges that the accused did at 
Myrtle Beach., South Carolina, on or about 2 May 1943 "* * * forcibly 
al'Xi feloniously, against her will have carnal lmowledge of Mrs. Julia 
Banta". This language appropriately alleges the crime of rape., one 
of the two crimes made punishable under Article of 1'far 92. 

Rape is defined as "* * * the unlawful carnal knowla dge of 
a woman by force and without her consent" (M.C.M•., 1928., par. 14812). 
The Manual for Courts-Martial, in discussing this definition, states 
that: 

"Force and want of consent are indispensable 
in rape; but the force involved in the act of pene
tration is alone sufficient where there is in fact 
no consent. 

"Mere verbal protestations and a pretense of 
resistance are not sufficient to show want of con
sent, and where a woman fails to take such measures 
to frustrate the execution of a man's design as she 
is able to, and are called for by the circumstances, 
the inference may be drawn that she did in fact 
·consent. 
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"It has been said of this offense that 'it 
is true that rape is a most detestable crime ~"'**; 
but it must be rer.iembered that it is an accusa
tion easy to be ma.de, hard to be proved, but 
harder to be defended by the party accused, though 
innocent'" (M.C.M., 1928, p. 165). 

When the evidence is examined in the light of the above de
finition and with due consideration for the admonition of cause pre
sented in coruiecti. on the rewi.th, it becomes apparent that the acc1.1sed 
is guilty of rape as charged. The testimony of Mrs. Banta shows that 
at the time and place alleged the accused made a violent and brutal 
attack upon her and by use of force, and by threatening her lii'e, 
succeeded in having carnal knowledge of her' t"Wi.ce against her will. 
Mrs. Banta testified that she was overpowered by the accused and that 
he threatened to stab her in the mouth and the ribs, that he dragged 
her across tb:1 lobby of the Thomas 1.fanor No. 2, and into an adjoining 
bedroom, and there accomplished by force.the sexual acts described 
in .the testimony. 

Tm essential elements of the crime of rape concerning the 
use of force and the accomplishment of penetration, and honest re
sistance by the victim to such acts are shown not only by thE! testi 
moey of Mrs. Banta but by several corroborating circumstances - by 
the physical evidence of the bruises on the face and body of Mrs. 
Banta, by the testimony of a witness who heard a scream at about the 
time and near the place where the act occurred, and by the medical 
testimony which indicated that .Mrs. Banta had been subjected either 
to involuntary sexual intercourse or had been injured in some other 
way in her private parts. 

Considered in its entirety the evidence shows beyond any 
reasonable doubt every element of the offense alleged and justifies 
the finding of guilty. 

6. The Specification, Charge I, alleges that the accused did at 
Myrtle Beach, South Carolina, on or about 2 .May 1943, "by force and 
violence and by putting her in fear, feloniously take, steal and carry 
away from the presence of Mrs. Julia Banta, currency of the United 
States, the property of Mrs. Bdnta, in the amount of about.Fifty 
(~50.00) Dollars"• 
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The o.f.fense of r9bbery is defined as "the taking., with intent 
to steal, o.r the personal property o.r another, from his person or in his 
presence, against his will, by violence or intimi.dation" (M.C.M• ., 19281 
par. l49f). The uncontradicted evidence concerning this Specification 
shows beyond a reasonable doubt that the accused by intimidation of Mrs. 
Banta, took ti50 from her person with intent to deprive her permanently 
of her property therein. 

7. Although the issue of accused's sanity and mental responsibility 
for the crimes charged was not raised during the trial, there is attached 
to the record a certificate signed by a board of three medical officers 
asserting that the accused is sane and is fully responsible for his 
actions. 

8. Accompanying papers, attached to but not a part of the record, 
assert that the accused before entering the service had been convicted of 
forgery in 1935, of attempt to defraud in 1937, of which he was pJa ced 
on parole which he violated in 1938., and of driving an automobile while 
intoxicated in 1941. 

9. The charge sheet shows the accused to be 2.5 years of age, to 
have made a class "F" allotment, and to have been inducted into the 
service on 31 July 1941. 

10. The court was legally constituted. No errors injuriously 
affecting the substantial rights o.r the accused were comnitted during 
the trial. In the opinion of the Board of Review, the record of trial 
is legally sufficient to support the findings of guilty and the sentence. 
The sentence o.r death or imprisonment for life is mandatory upon con
viction of rape in violation of Article of War 92. 

~~~_....(On........-L-e~a~v~e~)~~~~~, Judge Advocate. 
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1.'L\F. DEPARTL:clJT 
Army Service Forces 

:1il the Office of The Judge Advocate General 
Washington, D.C. (9) 

SPJGQ 16 JUN 1943 
Cll 23.3491 

UHI1'ED STATES 	 ) THTI'.D DISTRICT AR!:!Y .A.JR FORCES 
) T~m;IClL 'I?Ji.INrnG C(#IT.WID 

v. 	 ) 
) Trial by G.C.l:i., convened at 

Second Lieutenant 1'HO:As F. ) Gulfport Field, 1.Iississippi, 
SI.AUGHT~, JR. (0-336173), ) I.arch 19, 1943. Dismissal. 
Air .Corps. , ) 

CPLHOH of the BO!IIO OF EEYI1''ii 
RoTJI';-Ds, Hl:JlB'.JH.N and FREDERICK, Judge Advocates. 

1. The record of trial in the case of the officer named above 
has been examined by the Board of Review and the Board sub'llits this, 
its opinion, to The JudGe Advocate General. 

2.· The accused was tried upon the followi.n 6 Cxrges and Speci
fications: 

Clli\IWE I: 	 Viob.tion of the 61st il.I'ticle of i:,ar. 

(Finding of guilty disapproved by the reviewine 

authority.) 


Specification 1: 	 (Finding of ~iilty disapproved by the 

revimving authority.) 


Specification 2: 	 (Jindinz o~ cuilty disapproved by the 

reviewin~ authority.) 


CW\Ji.GE II: Violation of the 	96th Article of '.far. 

SpGcification 1: In that Second Lieutemmt 'l'hom::s F. 

Slaughter, Jr., Air Corps, Aloth Teclmical School 

Squadron, was, on or about Febru3.ry 9, 1943, drunk 

in a public place, to-v.-it: Triple-X Cafe on Beach 

Street, Biloxi, :.Iifsissippi, ur.der s11ch circum

stances as to bring discredit upon the military 

service. 


Specific;;.t:1.,n 2: -I.n t.h3.t ~ecmd i.!_p1.1.ten.:mt 'l'homa.s F. 

Slaughter, Jr., Air C:crris, 416th Tecl:-'nical School 

Squa<iron, did, on or 2.bout February':, 1943, 
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without proper authority., in a public place., 
to-wita Triple-X Ca.£e, on Beach Street, in 
Biloxi, Mississippi, wrong£~ appear wearing 

·. 	 the uniform of a Private in the Army of the 
United States, he being at said t:ime and pl.ace 
a Second Lieutenant m the Army of the United . · 
States, to the prejudice of good order and 
military discipline • 

. Spedficaticn 3: In that Second Lieutenant Thomas F. 

Slaughter, Jr~, Air Corps., 416th Teclmical School 

Squadron., did, at Crescent Bar, Biloxi, Mississippi., 

on or about February 8, 1943, drink :intoxicating 

liquor with Private Lilourn Trease and Private IJ.oyd. 

H. Jones, enlisted man in the Army of the ·united 
States, under such circumstances as to bring dis
credit upon the military service. 

Accused pleaded not· gu.ilty to and was found guilty of all Charges and 
Specifications. No evidence of previous convictions was introduced. 
He was sentenced to be dismissed the service. The revietTing authority 
disapproved the findings of gu.ilty of Specifications l and 2, Charge 
I, and of Charge I., approved. the sentence and forwarded the record of 
trial for action under A.rtic~e of 'iiar 48. 

3. The trial judge advocate, after the accused had been arraigned, 
offered medical testimony regarding the sanity of the accused. Upon 
objection to the offer by the accused's counsel, 'Who stated, "The .. 
accused is not in the least claiming that he is insane", the objecticn 
was l?Ustained and. the court proceeded with the trial (R. 8). 

4. The evidence produced by the prosecution showed that the 
accused, then·a second lieutenant (Ex. 2 and 3), on the evening of 
February 8, 1943., properly dressed m the uniform of an officer, 
entered the "Crescent Bar", a public place :in Biloxi., Mississippi, 
joined Private IJ.oyd. H. Jones., 415th Technical School Squadrcn., also 
in uniform, sat down at a table with him and ordered and consumed 
drinks of "scotch and soda" (R. 23., 31, 35). · Private. Lilburn L. Trease.,· 
415th Technical School Squadron., jo:ined them. He testified that the 
accused was drinking "coke highballs" (R. 39). There were other people 
standing at the bar and seated at the tables. The three remained 
there drinldng for about a.n hour and then went out together to the 
cottage of the accused (R. 31-37., 38). The following morning., February 
9; 1943., the accused lef't. the cottage dressed 1n Private Trease•s 
uniform and went to the "Triple X Cafe", where he was seen by Captain 
John B. bike, Air Corps (R. l3), Joan Thomas, Biloxi., Mississippi' {R. 43), 
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Sereeant Millard L. Nicholson, 865th Guard Squadron (R. 49), First 
.Lieutenant Clifford L. Scott, Air Corps (P.. 53), and First Lieutenant 
M:lxwell A. Gronich, Air Corps (R. 57), drinking :intoxicating drinks 
and under the influence of liquor, still.dressed in the uniform of 
a private. The accused was neatly dressed and was well behaved. He 
was in no way disorderly. LieutE11ant Scott's description· of the 
accused was: "He smelled of liquor and talked rather :incoherently 
although he talked plain enough, but his speech W'3.S very hesitant, 
his eyes very bloodshot***" (R. 55). The other witnesses gave 
similar descrip~ions. 

5. The accused elected to make an unsworn statement in answer to 
questions put to him by his counsel. He related his military ex,)eri
ence and training. He said that due to his close confinement in the 
performance of his duties he had made very few, if any,· social contacts 
at his station. He assured the court th:l.t, if given another oppor
tunity, he would so conduct himself that the ccnduct complained of 
would never happen aga:in (R. 68-7.3). ' 

6. The evidence was clear, undisputed, and comyielling that the 
accused ,ms, as charged in Specification 1 of Charge II, drunk in a 
public place in Biloxi, !.lississippi; that, as charged in. Specification 
2 thereof, he appeared without authority in a public place dressed 
in the wiifarm of a Private of the Army of the 'Jnited States; and 
that, as charged :in Specification 3 thereof, the accused was dr:inking 
intoxicating liquor with enlisted men en the evenmg. of February 8, 
194.3 at a public bar in Biloxi, !.fississippi. The accused produced no 
evidence to the contrary, but by unsworn statement offered extenuating 
circu.'Tlstances and an assurance of good behavior in the f,.iture. Fivs 
r.:!.t.nesses expressed their opinion that the accused was under the 
influence of liquor m the morning of February 9, 1943 · in the 'Iriple 
X Cafe in Biloxi, 1lississippi. 

The 1anual for Courts-Martial, p. 111, provides: "On matters 
within the common observation and experience of men, a witness may 
express an opinicm; e.g., * * * as to ·m1.ether or not a certain person 
was drunk at a certain time * * *"• Drunkenness even without dis
orderly conduct may constitute a violaticn of Article of Ylar 96 (CM 
197398). Drinking wit.h enlisted men in public by a com.'Tlissioned 
officer is considered prejudicial to good order and military discip
line and therefore a violaticn of Article of ·uar 96 (CH 229412; 124'.799; 
119492). The act of a commissi-Oned officer wearing the uniform of 
an enlisted man and appearing in a public cafe thus dressed without 
special authority is also contrary to good order and milita~ discipline 
and tends to bring disc~edit upon the military service. Sttch cond11ct 
per ..§!, violates Article of War 96. 
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7. Attached to the record of trial is the following recommen

dation for clemency signed by four of the·ten members of the court 

present at the trials 


"The Wldersigned members recoimnend that the sentence 
by the Court tha. t the accused be dismissed the service, 
be, by the proper reviewing authority, suspended. 

"* * *• The reasons for this recormnendation are that 
the und~rsigned members of the Court are possessed of the 
deepest conviction that the sentence imposed is not justi 
fied by the evidence, or by the necessities of justice and 
discipline (Par. 78 §!., u:;M); that all of the specifications 
and charges of which the accused was found guilty, combined, 
do not present a sufficiently aggravated case, en the eYi
dence, to justify dismissal of tne accused officer; and 
having hea.rd the statement of the accused are firmly con
vinced that he will hereafter properly ccnduct himself as 
an officer, and will be, as such, of value to the military 
service." 

8. The record shows the accused to be JO years of age. He en

listed as Private, August 4, 1932, in the me, and was discharged 

August 3, 1935, as Private; by reason of ETS. He enlisted August 

17, 1935, as Private in the ERG and was discharged on September 17, 

1935, to accept a commission as Second Lieutenant, Infantry Reserve, 

on September 18, 1935. His service in the ERG was on an inactive 

status. His appointment as Second Lieutenant, Inactive Reserve, 

expired en September 4, 1940. He was reappointed Second Lieutenant, 


· Infantry Reserve, effective September 5, 1940, during which appoint
ment he was on active duty as followsa July 26, 1936, to August 8, 
1936, and from July 4, 1939, to July 17, 1939. .He enlisted in the 
Army of the United States, Regular Army, September-15, 1941, as 
Private, and was discha:rged as Corporal with character excellent on 
May 16, 1942, for the purpose of reporting for active duty as a 
Reserve Officer, Second Lieutenant, Air Corps. He entered upon ex
tended active duty ~y 17, 1942, at Sheppa.r? Field, Texas. 

sen-

Judge advocate. 

Judge Advoca.te • 

Judge Advocate. 
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1st Ind. 

3- SEP 19(3
':iar Department, J.A.G.O. 	 - To the Secretary of Vlar. 

1. Herewith transmitted fer the action of ti1e President are 
tue record of trial and the opinion of ti1e Board of Review in the 
ca"e of Secorid Lieutenant ·.fho~as F. Slaui;hter (0-33617.3), Air Corps. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the findings of 
guilty as approved by the raviey;ir;g authori t:, and the sentence and 
to warrant confirmation thereof. I recommend th~t the Gentence be 
confirmed and carried into execution. 

J. In view of the fact that the Comma.~ding Officer, Gulf'port 
Field, :.assissippi, reported to this office by radiogra'll that 
Lieutenant Slaughter breached his arrest on 2.3 June 194.3 while 
awaiting result of trial by general court-martial on 19 ;,;arch 194.3 
the recommendation fer clemency atto.ched to the record of trial 
and sif:,'Iled by three of the seven lllembers who sat on the case, 
recormnending punish.'Ilent le.os severe thari dismissal- from the :,ervice, 
is not concurred in. Attached to the file is the report of a 
Board of ~·ledical Oi'fic~rs convened at La Garde General Hospital, 
1:ew Orleans, Louisiana, on 6 Au6ust 194.3, subseq~uent to this trial 
i:l.lld at a~cused 1 s own request, to determine his sanity at the time of 
ti1e commission of the offenses alleged and at the ti..1e of his trial. 
Ti"ie Board finds tl'lat he, Slaughter trwa.s able to diDtinguish right 
from wrong a.lid was able to ad.ii.ere to the right at the time of the 
alleged commission of offenses, at the time of his trial on warch 
19,-194.3, and at tr1e time of the present exa:'Jlination• and •is not 
insane•. 

4.· Inclosec. are a ~raft of a letter for yo:.ir signature, trans
mitting t:1e record to foe President for his action, and a fonn of 
Executive Action desicned to carry into effect t:1e recommendation 
hereinabove ma.de, should such action meet with approval. 

-
l:yTon C. Cramer, 

;.:aj or General, 
3 	Incls. 'J.'i'1e Judge Advocate General. 

1 - Hecord of trial. 
2 - Dft. ltr. for sig. s/rI• 

. .3 - Forrn cf action. 

4 - Report of Medical Board. 


(Honorably' discharged 13 Noy 194; by reason of physical disqualifica
tion, by order of the Secreta1"7 of War) 





WAR DEPAR~m,n 
Anriy Service Forces 

In the Office of The Judge Advocate General 
'NasJ?.ington, n.c. (15) 

SPJGQ. 1 6 JUN 1943 

CM 233543 


STATES 37l'H COAST ARTIL!ffiY BRIGADE (AA)~ 
v. ) Trial by G.C .!,!., convened at 

. ) Los Angeles, California, 1tlrch 
Private MARION E. J.kFARIAND ) 9, 1943. To be haneed lJy the 
(36055420), Battery C, 307th) neck until dead. 
Coast Artillery Barrage ) 
Balloon Battalion. ) 

OPINION of the DQ\RD OF REVIEW 
ROUNDS, HEPBURN and FREDERICK, Judge Advocates. 

1. The record of trial in the case of the soldier named above 

has 'Jeen examined by the Board of Review and the Board submits this, 

its opinion, to The Judi;e Advocate General. 


2. The accused wa13 tried upon the following Charge and Specifi 
cationa · 


CHARGE: Violation of the 92nd Article of War. 

Specificationa In that Private !,a.rion E •. !cFarland, 

Battery c, 307th Coast Artillery Barrage Balloon 

Battalion, did, at Wilmington, California, on 

or about M:l.rch 4, 1943, forcibly and feloniously, 

against her will, have carnal knowledge of Sharon 

Conner, a female, not his v.ife. 


· He pleaded not guilty to and was found gullty of the Charge and Specifi 
cation. No evidence of previous convictions wo.s introduced. l!e was 
sentenced to be hanged by the neck until dead•. The reviG,tin.:; authority 
approved .the sentence but recommended that the confirming authority 
commute it to life imprisonment, and for,crded the record of trial to 
the Office of The Judge Advocate General, where it has be8Il examined 
as if forw:i.rded for action under Article of War 48. 

3. The evidence for the prosecution shows that the accused, a 

member of Battery C, 307th Coast Artillery Barrage Balloon Battalion, 

located at Wilmington, California, obtained permission and left his 

balloon site abo11t 8130 p.m. on Ms.rch 4, l<)L:3 and did not return until 

1:30 a.m. the following morning, at which time he was loud and bois

terous and under. the influence of liquor (R. 31-37), although his speech 
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was coherent, he walked straight a.nd understood what he vas doing 
(R. 34-35, 40). He went on duty as a "winch" guard (R. 37). 

· Ch the same evooing about 11 p.m., Mrs. David V. Conner left 
her daughter Sharon, fully dressed with shirt, panties, dress, and 
coat, asleep on the rear seat of an automobile parked in frcnt of 
a restaurant in ',lilmington, California. V,hen she came out of the 
restaurant 20 minutes later the auto:nobile ~.nd child were gone. She 
inunediately notified the police and shortly after midnight was taken 
by the police to a point six blocks away and saw her automobile parked 
on the street and her child, clad o~ly in her undershirt, in the ho~e 
of a. Mr. Arthur Villarreal, who, about 1:30 a.m., Larch 5, heard the 
cries of a child and upon investizatine found Sharon on the front seat 
of the Conner car parked across the street from his home. She ·.ras 
crying and cold, dressed only in her undershirt. He put her coat on 
and took her to his ho~e (R. 22-25). The child's dress, torn and 
soiled, w-as found in the back of the car, her panties on t:,,e floor of 
the front (r.. 26-28). · 

A police officer who arrived at the Villarre~l home about 
2 a.m. described her conditions Her face was covered rd.th blood; her 
11.J.nrls were.blocrly; her cJothes were missin~--all but her little uncier
shirt; and there were blood and bruises an her inner thighs. He took 
her to a loc::.l hospital and called in Dr. ;i. ;f. !forst (R. 30). 

The doctor m::tde an examination s.bout 2:30 a.m. He also ob
served the blood about the face and hands and the upper part of t.he 
thi.ghs. !!e 13xal!lined her genitalia. and found a cut or laceration 
three-eir..hths of an inch long, but not deep, "just on the back of the 
vagina" (R. 18). The doctor could not state what force ~ad caused 
the laceration. It was pos·sible for a ma.le sexual organ to have been 
the cause. It was also possible, but not likely, for a finger to h.:..ve 
caused it. It was a te3.I' and not a scratch and therefore it was not 
caused by a finger nail. The doctor likened the cut to a tear result
ing from something forced aeainst a stretched area. He placed some 
cotton an an applicator to search for male spermatozoa in the vagina, 
but it was too sma.ll to enter. Only blood was found (R. 18-19). 

About midnight of Harch 4, 1943, the accused was seen in the 
restaurant talking to the chiJ.d 's mother. He was drunk. He could 
not w-alk straight but soe:ned to know what he vras doing. He said he 
ros &Qing t,o help the mother· find her child. A soldier took him avray 
and t.ook him back to his post vihere he was placed on guard (R. 37-42). 

About 8 a.m. of the same day Captain James P. Bro.m, Command
ing Officer, Battery C, 307th Coast Artillery Barrage Balloon Pattalion, 
of which organization accused was a member, after being informed of 
the alleged abuse of a ~..:year-old child (R. 54) and that the child 
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had sa.id "Soldier hurt" checked the records for those off duty at 
that time, and sent for the accused. Upon examining the accused's 
clothes ,he caused to be removed from the per son of the accused by 
the first sergeant, and identified in court, a pair of ~horts stained 
in the crotch, an undershirt stained at the bottom edge, and a 
stained handker.chief. He also produced and identified a pair of pants 
with blocx:l stains below the left knee supplied oriZ-:...nally by a 
Sergeant Warner and admitted by the accused ·to be his on the morning 
of 1a.r.;h 5, 1943 (Exs. 2, 3, 4, 5). He questioned the accused but 
failed to give him any warning of arty kind that whatever he might say 
could be used against him (R. 60). The witness wa.s the ~.ilitary 
superior of the accused. In reply to most of the questions the accused 
said he did not r~member; that he had been drinking. At one point 
the accused said "I did it", but the v.ritness could not specify clearly 
or exactly what it was that the accused 11did 11 (R. 55, 56, 57). Clyde 
E. Warner, First Ser:;eant of accused I s organization, was present· 
during this :interrogating of the accused. He observed the sta:ins on 
the shorts and undershirt worn by the accused on the morning of Larch 
5, 1943 (R. 62). The accused adl!l.itted to him then that a pair of 
pants with bloodstains on the Jmee were his and that he had worn them 
the previous night (R. 62), but the witness could not identify Exhibit 
2 as the pants (R. 6.3)~ In anS?jerto Captain Er<lwn 1 s questions the 
accused stated he did not know how he got the stains on his clothes; 
he did not remember bringing the girl fro~ the back seat to the front 
seat, nor completing "the act", but when 11the captain asked if he did 
do the c:.ct, he said that he did" (R. 68). Just what "the act" was the 
,vitness was not able to state (R. fR). Neither "rape" nor "immoral 
conduct" was mentioned. 

That afternoon about 1 o'clock a police officer, Lieutenant 
Thor.n s H. P.::i.nkin, togather with police o1'ficer Lieutenant Elliott and 
two Arey officers, Captain Brovm, the accused's battery co"'llll,3llder, and 
First Lieutenant &lwa.rd J. Ryan, 37th Coast Artillery Brigade, called 
upon the accused at his place of confinement at the Naval Base Prison 
en Terminal Island. Lieutenant Rankin questioned the accused in the 
presence of the othe1· officers. The accused was not warned that any
thing he might say might be used against him (R. 75). In answer to 
Lieutenant Rankin I s questions the accused stated that he had taken the 
Conner car from in front of the restaurant and drove several blocks 
before he discovered the presence of the child on the back seat. He 
drove further and stopped. He then took the child from the back to 
the front seat and c'.fter removing her dress and panties and placing 
her en his lap facing him and astraddle his legs "tried to fuck her". 
In explanation of the presence of blood on the child's face he said he 
had put his fin;::er in the girl's privates to "make the hole bigger" 
and got blood on his hand. He pulled dom his own pants, opened the 
frcnt of his shorts. "I just set her on my dick and pushed" (R. 72-75). 
His penis had,not gone into the little girl (R. 75) •. The witness 
stated th~t no threats or promises had been nade to the accused (R. 76). 

-·3  i 
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"Q. 	 In your questioning of him, were the statements 
voltmtary'l 

A. Yes, they were" (R.. 76). 

On the follow:il'l:; day, March 6, 19li3, Liec1tenant Ryan, the 
investi1:;ating officer, questioned the accused. Because of the i.'!l
_portance of his.testimony it~ pertinent p;;.rt is quoted at length: 
(R. 77) 	 . 

"A~ )fell, when I first saw the accused I told hi.'11 
that I was Lieutenant Ryan, investj:_:2.ting officer, and 
it was rey- duty to investigate the case to determine wt.at 
the facts were. I told 1'tim that it was not necessary for 
him to 6ive me 3.ny :inf'cr':13."t.i::i11 or to HnSl'rer a11y questions, 
that anythine that he told rie could be used against him. 
I advised him of the nature of the charges a~ainst him, the 
punishment, the rieht to cross examine witnesse·s, other 
attendant rights as the accused, and then I asked him if he 
cared to tell me about it, and he said, I believe, ,·,'Tell, 
there isn•t very much to tell,' soMethin::; ~irf'.ilar. And I 
asked him if he had been in the Cinco re Ha.yo Cafe on the 
evening of ~rch 4th. Ha nodded, indicatin3 that he had, 
and I.~~ked him if he stayed in there long, and· he said no, 
he went to the washroom and then he went out. I asked him 
what, if anything, he did then. He said, 'N0ll, I wanted 
to go for a ride.' He told me that he took a car that was 
out in front, and I asked him where he went, and he said 
he drove a ways and stopped. I asked him if he knevr at the 
tirue he took it vlhether or not there was any one :in the car, 
and he said he did not. i asked him when he first dis
covered there was some one in it, and he said that he stopped 
after he had proceeded a ways and turned on the do:.ie light 
to see "V'lhat was in the car, and that he saw a little girl 
la.y:ing on the back seat asleep. I asked him what, if any
thing, he did then. He said he just drove a little ways 
further and stopped. I then asked him if he took the little 
girl from the back seat and brought her up in the front 
seat, and he either said that he did or nodded to indicate 
that he did. I then asked him if had removed her panties 
or underclothing, and he said he did. I asked him if he 
attem;;rted to have sexual intercourse with her, and he said 
that he did. I explained to him what the meaning of the 
term 'vagina' was. I asked him if he understood it; after 
explaining it to him, he said he did. Then I asked him 
whether .or not he had inserted any pa.rt of his penis into 
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the girl's v::i.Jina. And he said he did not. I said to 

him, 1 Did you place it up ag:iin:.:it the eirl' s vaF,ina and 

push?' And he said th3. t he did that - 1 I did. ' :{e 


. seemed reluctant to answer ~ymore q1.1estions, so I aban
doned that line of questioning and I aske'.i him ti' he had 
been drinkin;:_:- that eveninc. He said th:.i.t he lii.l.cl. I 
said to him, ' How m.uch did you h:' ve to drink? , ~md he 
said, r I drank a pint and a half., I asked him oi' what, 
and he said 7rhiskey. I asked him whet:ier it vras in a 
bottle or in what sort -of container it was in, and he sc.id 
there were two hottles; a pint bottle and a half pint 
bottle. I asked him where he sot it, and he either ma.de 
no answer or he said, •Around some pl3.ce.• ae didn't 
answer my question. I 1sked him whether he drank it strai~ht, 
and he said he drank it wit'.1 heer. I asked him whether there 
was any of it left in the bottles, and he said no, that he 
had consumed it all. I don't recall anything further that 
was said. 11 

On cross examination the witness explained that the accused 
stated that he tried to insert his penis but could not get it in. He 
also explained that what he meant by vagina was the o:-:trerie orifice 
of the girl's privates (P.. 79-80). 

A police chemist analyzed as blood the spots or stains on the 
accused's handkerchief, his shorts, his i:ants, and his undershirt. He 
~lso gave his privates and ·finger nails a benzidine test for blood~ 
It showed the presence of blood en the foreskin and along the left 
side of the accused's penis, and also in the scraping from the accused I s 
finger nails. This test was given on i.i:l.rch 5, 1943, about 1 p.m. 
(R. SO-L,6). 

It is noted that the offense occurred about midnight of March 
4, '19.li.2, and.that the trial commenced at 9125 a.m. M3.rch 9, 1943. 

4. The accused having been advised of his rights elected to rellk'lin 
silent. 

5. The following facts are undisputeds · Mt-s. David v. Connor 
left her d:l.ughter asleep and fully clothed on the back seat of her 
automobile parked in front of a restaurant iri Wilmington, California., 
about 11 p.m. larch 4, 1943; about 1:30 a.m. following, her daughter 
was found crying clad only :in an undershirt on the front seat of the 
same. car parked about six blocks from where Mrs. Connor left it. The 
daughter is referred to in the record as a child (R. 9, 14, 15., 17, ~), 
a baby, (R. 8, 24, 23, 29), a little girl (R. 22, 23), as a little 
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;;i:r.l cr~.nG "1.!um.'!ly11 (R. 22) arid as a 2!-year-old child (R. 54). There 

was no direct evidence of the child's age, but she was present before 

the court d'.tring the trial. 1'ihen found the child had blood on her 

face, hands and about the upper part of the thighs. Her s;enitalia 

disclosed a tear or cut J/8ths of an inch long 11 just on the back of 

the vaginan. The va~ina itself was too sna11·to insert a doctor's 

applicator. Only blood was pre~ent. 


The accused left his post in or near ·,[ilmington about 8:30 
p.m. that even:i.ng. He was seen about midnight in the restaurant talking 

to iArs. Conner about the dis~ppearance of the child and the auto. He 

was then in a drunken condition in that he could not walk strc.ight 

although he seemed to know what he was doine. He was taken back to 

his post and put en guard duty. About 8 a.m., Harch 5, he was -taken 

before an investiga.tine officer 1·Tho removed from him his shorts, shirt 

and handkerchief. The shorts were stained wi.+.i, blood in the crotch. 

The shirt at the bottom edge. There were blood stains en the handker

chief, and also on the lower left 101.ee of the pants that he wore that 

nif,ht.. There was blood caked i.11 his fin;;er nails. A benzidine test 

showed blood on the foreskin o.nd le~ side of his penis. 


It is a fair inference from the foreeoing facts that whoever 

had taken the Conner car had found the child in the back, brou:;ht her 


,up to the front seat, removed her lower clothes and carnally abused her. 
The accused was in the vicinity. If it was the accused, it was a fair 
inference that he carnally abused the child with his penis or .his hand 
as shown by the blood on .these parts. It was not shown that the blood 

.was the same type blood as was present on the child, but the other cir 
cumstances were convincing. 

The admissions or confessJons of the accused supply the missing 
links. His explanation of the manlier in which he attempted to have 
intercourse with the child explains the torn dress, the semi-naked child, 
the bloodstains on the accused as well as on the victim, and the lacer
ated pudendum. It should be noted that these facts were discovered 
before any.alleged confession was obtained. Without these admissions 
or confessions the case was not proven beyond a reasonable doubt. The 
first question for the Board to determine is whether the three separate 
confessions made by the accused are admissible :in. evidence. 

• 
The Manual for Courts-1a.rtial, paragraph 114, page 116, provides, 

inter al:i..'.l.1 

11 It must appear that the confession was voluntary on the 
pa.rt of the accused. In the discretion of the court a prima 
~cie showing to this effect may be requir~d before evidence 
of the confession itself is received. No hard and fast rules 
for determining whether or not a confession 11as voluntary are 
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here prescribed. The natter depends largely on the special 
circumstances of each case. The following general prin
ciples are, however, applicable. 

11A confession not voluntarily made must be rejected; 
but where the evidence neither indicates the contrary nor 
suggests further inquiry as to the circumstances, a confes
sion may be regarded as h1ving been voluntarily nade. Thus, 
where all the available evidence as to the circumstances 
merely shows that the accused, a private, confessed to a 
friend, another private, the confession 'IM.y be regarded as 
voluntary. 

"The fact that the confession was made to a milltary 
superior or to the representative or agent of such superior 
will ordinarily be regarded as requiring further inc:uiry 
into the circumstances, p;i.rticularly where the case is one 
of an enlist'3d man confessing to a military superior or to 
the representative or agent of a military St!pertor." 

The first alle~ed confession of guilt wo.s mz..de on t~e morning 
of March 5, 1943 to Captain Brown and Serg13ant iiarner. Both of these 
men were military superiors of the accused. Neither witness could clearly 
e,q,lain to what the accused referred when he said 11 I did it". ·He was 
not warned in any way that what he might say might be used against him. 
The rules of evidence quoted above relating to confessions req:1ire fur
ther inquiry into the circumstances of a confession to a military superior 
to clearly show its volunt.::..ry nature, otherwise it will be rejected. 
rfe are of the opinion that the testimony of both of these witnesses 
should, for the reasons stated, be rejected. This statement is ent:i.rel.y 
excluded from consideration by the Board of Review in acting u:;,on this 
case. 

With reference to the confession !ll'lde to Police Officer Rankin 
at 1 p.m. on the same day, in the presence of two of the accused's 
superior officers, the same criticism can be nade. There was no warning 
given him. While it was not shown that the Army officers p;i.rticipated 
in the questioning, the prosecution failed to show that they did not. 
It is a fair inference that the police office~ acted· for the i\rmy officers 
present in obtaining this confession used in this trial within a few 
days~ The prosecution failed to inquire into the circumstances of the 
confession in ~ich a manner as to show the voluntary character thereof. 
'While the witness stated that 11the statements" were voluntary (R. 76) 
a conclusion without 'facts to support or explain it - yet the witness 
did not state whose statements were voluntary. It is clear from the 
record that the accused' had no sleep the entire night of March 4-5; 
that he 193.s questioned most of the morning of the 5th by his cori1.inandine 
officer; that he had been drinking to the extent of being visibly drunk 
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at midnight and as late as 1:30 a.m. of the 5th. l'his alleged confes
sion was obtained about 1 p.m. on the same day with four men of 
authority pressing him. ~bile only the police officer apparently 
was doing the questioning, the others were present-two of whom were 
the accused's military superiors. The voluntary nature of the con
fession imder such circun1Stances is doubtful. The burden of proving 
it to be voluntary-by showin~ the circumstance-was upon the prose
cutiO'n. This it failed to do and therefore the confession should-have 
been rejected from the evidence. This confession is excluded by the 
Boa.rd in considering this case. 

With reference to the third confession cbtained from the 
accused, it appears that it was obtained by Lieutenant Ryan, the .Army 
officer detailed to investigate the charges in this case, on the late 
afternoon of ?.arch 6. It should be noted that he was also present 
the previous day when the accused was questioned by the police officer, 
Lieutenant Rankin. For the first time, the accused wa.s eiven a proper 
warning. The confession yia.s properly admissible in evid·ence and the 
fa_cts oota:i.ned from it are all fully set forth in the excerpt of the 
record in paragraph 3 above. It connects the accused with the alleged 
crime. It identifies him as the one viho took the car and abused the 
child. It supplies the ::iissing link in the chain of the er...dence, 
without any support from the other two rejected cmfessions, and th~re
fore we feel. tha,t the improper admission in evidence of the two prior 
confession·s did not affect the substantial rights of the accused. We 
are therefore satisfied that there was sufficient evidence to sustain 
a finding that it was the accused who· took the car and committed the 
·acts shown by his own ccnfession upon the child. It should be noted 
that the confession shows only an attempt to rape and denies the con
sUlllllBtion of the act. It denies penetration. 

The l~ual for Courts-Martial., paragraph 114, page 115, states a 
"Evidence· of a confession or supposed confes.sion can not be restricted 
to evidence of cnly. a part thereof". · · · 

We now pass to the next questiona Vlas a rape committed? 

The M9.nual for Courts-l.b.rtial, ·paragraph 148.2, provides1 

"Rape is the unlawful carnal knowledge of a woman by 
force and 1Vithout her consent. 

· "Any penetration, however slight, of a woman rs genitals 
is sufficient carnal knowledge, whether emissiOl} occurs or not. 

"The offense my be committed on a female of any age. 
. . "Force and 'want of ccnsent a.re indispensable in rape; 
· -' but the force involved :1n the act of penetration is alone suf

ficient where. there is :1n fact no consent." · 
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It is clear fro:n the evidence that the female child was of 

such tender years that she was incapable of realizjn~ the natnre of 

the act and therefore incapable of givin~ consent. 


,,.iharton 1 s Criminal Iavr Volume I section 702 provides: 

"Acquiescence of an infant is not consent. 'l'he consent 
of a female of such tender years as to be unconscious of the 
nature of the act, or even her aiding the prisoner :ir+ the 
attempt, is no defense." 

It was sho,•m that the accused used sufficient force to cause 

a con:.act to be made between the genital organs of the accused and the 

c:1.ild. 


We therefore find the followin.::; elements of rape present: 
(1) unlawful carnal contact, (2) with a female, (3) by force, (4) 
with0'1t '.1.er consent. The only element unacco"J..,ted for is penetration. 
The only direct evidence concerning penetra'.:.icn is that of the accused-
that there vras no penetration. He attempted to h2.ve sexual inter
course with the fer.-ele child but was un.'.lble--no douht because of the 
size of the child's privates~to insert his penis. The ~edical testi 
mony was clearly to the effect that the child's vagina had not been 
entered. It was too small to even insert a. medical a",plicator with 
a piece of cotton wrapped around it. The hymen was not broken. 

Wharton's Criminal Iaw, Volume I, section tf)7, page 935, 

provides: 


"Proof of penetration is necess~::::-y :L'1 order to establish 
the charge of the crime of rape; that is, the proof must sho,•r 
beyond a reasonable doubt thc:..t there w1s an actual entrance 
of the rra.le orean within the labia of the pudendum of the 
fer.iale organ. 11 

Any penetration, however slizht,, is said to be sufficient. The labia 
of the pudendum is described by medical authority as the lips of the 

.external genital organs of a female. It is al.so called the vulva. 'The 
·· vagina is the musculomembranous canal that extendn frc7!1 the vulva open

ing to the uterus. 

Penetration is rarely, if ever, proved by an eyewitness. lt 
is usually shown by the victim or by medical testimony. The victim 


· in' this case was ap:p3.rently too young to testify. The prosecution 

jailed to throw any light on the subject by the medical t':lstimony it 


Jroduced. The doctor's testimony indicating that the vagina could not 
,ave been entered. does not preclude the possibility that the vulva 
as entered. Tho cut or laceration was undoubtedly caused b~r the 
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accused in his efforts to rape the child. \faether by his finger or 
by his penis, it is impossible to definitely state. Either method 
was possible. The penis method was the more likely-but penetration 
by the penis must be shown beyond a reasonable doubt. There was 
blood on the accused I s penis as well as in his finger nails. :t.ay 
the court guess which caused the laceration? If his fin~er caused 
the laceration, then the force applied with the penis may not have 
been sufficient to penetrate. The accused said he did not penetrate. 
His connection with the offense was obtained solely from his own ad
mission. Should the court accept only that which is injurious to his 
·	interest and reject that which is in his favor whe::.1 there is no direct 
evidence to the contrary?,, 'l.'he answer to this question is found in 

.. Lieutenant Ryan's testimony (R. 7d) ,who ~tated: .. 
"I asked himwhetherfor not he had :inserted any pa.rt of his 
penis into the girl'·~ vagina. And·he i:a.id he did not. I 
said to him, 1Did you place' it up against the girl's vagina 
and push?' And he s<!-id that he did that -- 'I did.' * * * 
'By vagina I mean the girl's private parts"' (R. 79). 

How hard he pushed, 'Whether the accused had an erection at the time-
does not appear. 

trtfuere the only competent evMence is circumstantial, . 
it must, in order to- be sufficient to support the conviction 
be of such a nature as to exclude every reasonable hypotheses 
except that of the accused I s guilt" CM 153390; 169811; 196619; 
Dig. Ops. JAG 1912-40 par. 395(a). 

"The probabilities are obvious, but mere probabilities 
do not suffice" CM 120937. · 

Excluding entirely from all consideraticn the two incompetent 
confessions, the evidence is compelling that the accused was guilty of 
the lesser included offense of an assault with intent to rape_. This 
offense was not only clearly proven by the evidence but also was ad
mitted by the accused. Assault vdth intent to rape is among the lesser 
offenses which may be included in that of rape, lJ._C.~l. par. 11:.3£.• The 
limitation of punish.~ent for such an offense is dishonorable discharge, 
total forfeitures, and confinement at hard labor for 20 years,.M.C.M. 
par. l,04£. 

The record is not sufficient to sustain a finding of guilty 
of the offense charged--nainely, rape, but is sufficient to sustain the 
lesser included offense of assa.ult with intent to rape. 
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6. The accused is 23 years of a:e. He was :inducted :into the 
service at &;ott it'ield, Dlinois on Feburar:r 23, 1942, to serve for 
the duration plus six months. 

7. The court was le~ally constituted. Ho errors :injuriously 
affecting the substantial rights of the accused were committed during 
the trial. In the opinion of the Board of Review the record of trial 
is not legally sufficient to support the find:ings of cuilty of the 
offense of rape a3 charged or to support the sentence, but is lee;ally 
sufficient to support a find:ing of guilty of the lesser included 
offense of asss.ult "With intent to rape and a maximu:n sentence of dis
honorable discharge, total forfeitures, and conf:inem.Ant c1.+. hard labor 
for 20 years. Confiner.ient in a penitentiary is authorized by Article
of ~far lt2 for the offense of assault with :intent to rape, recogni::i=d 
as an offense of a civil nature and so !UJli.shable by pen:i.tentiary con
finement for more than one year by section 455, Title lS, of theCrmllal Cale of th• ~!:.:t;.tes. 

Jhf~~::::::~::.:.::.:..:~-=........!~~~~~-' Jude;e ,dvocate. 


, JudGe Advocate. 
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1st Ind. 

·.'far Department, J.A.G.O. 2 5 Juii 1:34::S - 'l'o the Secretary of' i"far. 

l. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Boord of Review in the case of 
Prlvate !.arion E. licFarland (36055420), Battery C, 307th Coast Artil 
lery 13arrace Balloon Battalion. 

2. I concur in the opinion of the Board of Review and, for the 
reasons stated therein, recommend that so much of the findings of 
guilty be vacated as involves findings of guilty of J..n offense by 
accused other than assault with :i.nt.ent to commit rape, a.t the place 
and tbc and upon the person -llle;;ed, in violation of ..\.rticle of War 
93; t.hat the sentence be collr!lUted to dishonorable discharge, for
feiture of all pay and allowances due or to beco'lle due, and confinement 
at hard lahor for twenty years; that the sentence as thus commuted be 
carried into execution; and that the United States Penitentiary, 
llcHeil Island, "r'lashin!iton, be d~::;ie;nated as the place of confinement. 

3. Consideration has been p.ven to the attached letter, with 
inclosures, from Honorable Scott 1·;. Lucas, United States Senate, dated 
April 9, 1943, addressed to The Adjutant General, urginc clemency in 
accused's behalf. 

4. Inclosed are a dra~ of a letter for your signature, trans
mitting the record tu the President for his action, and a form of 
Executive action designed to carry into effect the recommendation 
hereinabove nade, should such action meet with approval. 

~ ~·. ~-... _.___ 
Myron C. Cro.ner, 

!Jo.jar General, 
4 	Incls. The Judge Advocate General 

Incl.1-Record of trial. 
Incl.2-D~. ltr. for sig. S/W 
Incl.3-Form of action. 
Incl.4-Ltr. vr/incls. fr. Hon. 

Scott W. Luca3, 4-9-43 

(Findings disapproved in part in accofdance with recommendation of 
The Judge Advocate General. Sentence comnnted to dishonorable 
discharge, forfeiture of all pay and allowances due or to become 
due, arrl confinement at hard labor for twenty years. G.C.Y.O. 180,
3 	.lug 1943) - 12 
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Washington, n. c. 
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UNITED STATES 

v. 

Printe JACK w. GimON 

(6950530) 
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WAR DEPARThENT 
Army Service Forces 

In the Office of The Judge Advocate General {29) 
V{ashingtoft, D. C. 

SPJGH MAY 18 1943 
CM 23J6ll 

U N I T E D S T A TE S 'l"'f {J
) 

FOURTH AIR FORCE 

v. Trial by G.C.M., convened a\ 
Army Air Base, Hammer Field, 

Secono Lieutenant EDWARD F. ) Galifornia,. March 15,.1943. 
ECKhiAN (0-1637346), 1304th ) Dismissal. 
Signal Operational Training ) 
Company. ) 

OPINION of the BOARD OF REVIlJI' 
HILL, DRIVER and LOrTERHOS, Judge Advocates 

• 
1. The Board of Review has examined the record of trial in the case 

of the officer named above, and submits this, its opinion, to The Judge 
Advocate General. · 

2. The accused was trieq upon the follo~ Charges and Specifica
tions: 

CHARGE I: Violation of the 93rd Article of war. 
Specification: -In that Second Lieutenant Edward F. Eckman, 


1304th Signal Operational Training Company, did, at 

Fresno, California, on or about February 26, 1943, with 

intent to defraud falsely make.in its entirety a certain· 

receipt in the following words and figures, to wit1 · 

FEBRUARY 26, 1943• THIS CERTIFIF.S THAT I RECEIVED cm 

HUNDRED AND SIXTY FIVE OOLLARS ($16,5.00) FROM LT. E. F. 

ECKMAN. J. T. EDWARIS, which·said receipt was a writ

ing of a private nature, which might operate to the pre

jucil'.ce of another. 


CHARGE II: Violation of the 95th Article of War. 

Specification: In that Second Lieutenant_ Edward F. Eckman, 

1304th Signal Operational Training Company, did, at 


' . ' 

http:jucil'.ce
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Fresno, California, on or e.bout February 27, 1943 with 
intent to deceive Pajor Richards. Carter, Signal 
Corps, officially state to the said Major Richards. 
Carter, that he had pa.id in full a certain personal ob
li2etion in the amount of one hundred a.'1d sixty-five 
(~165.00) dollars to one Corporal John T. Edwards, 
which statewent was known by the said Second Lieutenant 
Edward F. Eckme.n to be untrue in that he had never 
paid said personal obligation of one hundred sixty-five 
(~165.00) dollars. 

He pleaded not guilty to Specification and Charge I, and not guilty to 
Specification a.'1d Charge II, but guilty of Specification, Charge II, 
excepting the words "with intent to deceive Major Richards. Carter, 
Signal Corps, officially", substituting therefor the word "improperly", 
and excepting the worrls "the said" before the name "Major Richards. 
Carter", and guilty of Charge II in violation of the 96th Article of 
War. He was found guilty of all Specifications and Charges, and was 
sentenced to be dismissed the service. The reviewing authority ap
proved the sentence, recommended that the execution thereof be suspended, 
and forwarded the record of trial for action under the 48th Article of 
War. 

3. The evidence for the prosecution shows that Captain Charles H. 
Leet, Cormnanding Officer of the organization of accused, had instructed 
him in November, 1942, that funds could be borrowed from the Red Cross. 
It was the practice of Captain Leet to approve applications for such 
loans. The accused was -fonnerly at Drew Field, Tampa, Florida. His 
organization left Drew Field under Special Orders dated January 18, 1943 
(Def. Ex. A), and he signed the Officers• Register at Camp Pinedale, 
California, on February 4, 1943 (Def. Ex. B). The accused stated to 
Captain Leet that he had purchased a 1941 Plymouth automobile after he 
arrived at Camp Pinedale (R. · 11-14). 

The accused borrowed from Corporal John T. F,dwards, $25 about 
December 1, 1942, ~40 just before Christmas, and $100 about three to 
five weeks before the date of trial (March 15, 1943).· The accused gave 
him a receipt (Def. Ex. E) for the $100. These loans were made by 
check, and were to be repaid by check or money order so that Corporal 
Edwards could send the money to his bank in Mississippi for deposit. 
Corporal Edwards knew of no reason for the first two loans, but the last 
one was for a payment on a new automobile. About January ·1, 194.3, the 
accused gave Corporal Edwards a check (Def. Ex. D) for $65 drawn on a 
bank in Tampa, Florida, ·but .he did not deposit.it until after they came 
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to Camp Pinedale. The check was not pa.id, and on February 22, 1943, 
he took the matter up with the accused, who said that the bank in 
Tampa had beat him out of $65, and that he had wired.some bank, 
which would sen:i the money by telegraph to Corpora:I.Edwards' bank in 
Mississippi. At that time, which was after t!ie loan of $100 had been 
made, the receipt for ~100 was changed to show $165, the date of 
March 31, 1943 was inserted to show when the money was due, and the 
accused initialed the change. That date was agreeable to Corporal 
Edwards. The accused never denied owing the money and never refused 
to pay it. On March 3, 1943, Corporal Edwards was paid the ~165 
through the Officer of the Day and executed a receipt (Def. Ex. C) to 
the accused (R. 15-19). 

Major Riche.rd s. Carter, Post Executive, Camp Pinedale, 
California, questioned the accused on February 24, 1943, as to whether 
he had borrowed money from men in his organization. On receiving an ·· 
affirnative answer, he instructed the accused to pay the money back as 
quickly as possible and report that fact to him. The reason give:i him 
by the accused for borrowing money from enlisted men was that he be
lieved it would result in his transfer from the organization. On 
February 27, 1943,. the accused tol4 Major Carter that he had paid up all 
his obligations in the company, stating that ?ayn'Bnts had been made to 
Corporal Edwards and two other men and that the a.mount paid to Corporal 
Edwards was ::i;l65. He handed three receipts to i,1ajor Carter, one of 
them showing paynent of ~165 on li'ebruary 26, 1943, and s:i_gned 11 J. T. 
Edwards" (Ex. 1). Corporal Edwards did not sign this receipt and did not 
authorize anyor>.e to sign it, for him, e.nd on the elate of' the receipt the 
$165 was still owed to him. On !.iarch 1, 1943, the accused re,1orted to 
the office of Hajor Carter and volunteered the information that he had 
made that receipt .out himself and stated that the debt had not been paid, 
but did not specifice.lly state t.h.at he signed the name c,f Corporal 
Edwards on the receipt. The reason given by accused for i!!aking out the 
receipt was that h.e !fas "scared". On cross-examination, ~ajc-r Carter was 
in doubt as to the exact language used in the three coPversations. After 
March 1, the accused r:i.entioned to Eajor Carter that he needed the money 
because his wife was sick (R. 6-10, 17). 

4. The defense in~roduced Exhibits, A, B, C, D and E, dnr-5.ng the 
examination and cross-examination of prosecution witnesses. The accused 
testified that he was born in San Antonio, Texas, December 9, 1920, 
finished high school there, enlisted November 6, 1939, attained the grade 
of · Staff Sergeant, entered Officers I Candidate School at Fort Monmouth, 
New Jersey, July 16, 1942, was commissioned October 16, 1942, and had been 
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married about ten months. He is a radio specialist and specialized 

in radio intelligence at Fort },;orunouth. He had never been given in

for~ation about borrowing from the Red Cross, and did not borrow there 

because it takes quite a long time •. The feelings of Captain Leet 

toward him were bad (R. 13-11.J., 17-18, 20-21A, 25-27). 


The accused was stationed at Tampa, Florida, about three 

months. ·while there he borrowed ;;i,65 from Corporal Edwards to pay Dr. 

A. D. Stone, who was treating his wife during pregnancy. The receipt 

of the doctor was introduced in evidence (Ex. F). The accused gave 

Corporal Edwards a personal check for ~65, dated January 6, 1943, drawn 

on a Tamp~ bank. At that time he had $253 in the bank. It was 

stipulated that accused had this a1J1ount in the bank on the date stated, 

that on January 17, 1943, he had $400 there, and that on January 18, 


· 1943, 	 he closed the account. '\'.'hen t,he account was closed it contained 
$82, as he had !;)8id a hospital bill and various other bills. At thf'.t 
time he drew $126 as a hall' month's pay. He closed the account because 
he was leaving Tampa. He was unable to get his cancelled checks. The 
first time he knew that the check for $65 had not been honored was when 
Corporal Edwards presented it to him. He had borrowed the ~100 on 
February 18, 1943, to make the final payment on his 1939 Plymouth auto
mobile. A Western Union receipt for $86.72 sent to Commercial Credit 
Corporation on !t'ebruary 19, 1943, was placed in evidence (Ex: G). He 
did not own a 1941 Plymouth.car, but had driYen one owned by his sister
in-law. He got into ·financial difficulties because his wife had been 
ill (R. 21A-23, 25). 

When he was called into Major Carter's office he was asked if 
he did not know that it was against Arnry Regulations to borrow from en
listed men, told that he could lose his commission over this, and given 
three days to pay his obligations. At that time he was expecting $250 
from his home, and on February 25 he received ~100 by telegraph. The ac
companying massage was introduced in evidence (Ex. H). Eighty-five 
dollars out of the sum received was used to pay two men other than 
Corporal Edwards, but he did not have money to pay Corporal Edwards at 
that time. He could have raised the money, but not within the time 
designated by Major Carter. He accordingly wrote the receipt showing 
that he had paid Corporal Edwards. He did this because llajor Carter had 
threatened him with loss of his commission, he believed that he was in 
danger of los'ing his commission, and that was the only thing he could 
think of to do._ He was ignorant oi' the method necessary for separation 
of an officer from the service. On February 27, he did not tell Major 
Carter that the debts had been paid, but had the receipts in his hand 
and laid them on the desk. All that Major Carter asked was whether there 
were acy othe;r outstanding debts among the enlisted men. He merely gave 
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the receipts t0 Uajor Ce.rter, and did tPi.s pecause it was the only way 

he knew to attempt to comply with the order to pay the debts within 

three days. He figured this would give him additional time to get the 

rest of the money, and dici not think Major Carter would have granted 

him additional time, becau?e of the manner in which the time limit had 

been delivered (R. 23-27). 


He did not tell Corporal Edwards he had made this receipt, nor 

did he think it would make any difference to Edwards, so long as he, 

the accused, knew that he owed Edwards. The :ji;165 was not due until 

1.arch 31, but he was not given an opportunity to explain this to Major 

Carter. He never denied to Corporal Edwards that he owed him, had no 

intention of defraudinz him, and has since paid Corporal Edwards on 

i;:arch 3, out of his pay check (24, 27-28). 


1,18.jor John T. Gibney:, Signal Corps, Commanding Officer of Advance 

Stage D, Camp Pinedale, California, testified that the accused is above 

the average in technical qualifications, that he is one of only two offi 

cers at Camp Pinedale qualified to do certain work, and that he would be 

glad to have the accused in his organization (R. 28). 


5. The evidence shows clearly that the accused falsely and fraudu

lently made the receipt in the name cf J. T. Edwards (Ex. 1) , without 

authority so to do; that he delivered it to Major Carter, at the same . 

time falsely stating that he had paid his debt to Corporal Edwards; that 

he then knew that the debt had not been paid.; and that he had the intent 

t.o deceiye ,iajor Carter. It appears that the accused was afraid that he 

would lose his commission if Major Carter was not advised on February 27, 

1943, that the debt owed to Corporal Edv.rards had been paid, and that he 

felt that, since he did not then have the money to pay the debt, his only 


. recourse was to submit the false recej_pt. On A·;a.rch 1, the accused 
realized his eITor and voluntarily gave to Major Carter the true fac~s, 
and on Harch 3, paid his debt to Corporal Edwards. These circumstances, 
however, cannot justify either the making of the false receipt, nor the 
false official statement, both of 1'hich were intended to, and did, deceive 
Major Carter. 

The making of a false official statement to a superior officer 
is cited as an instance of conduct unbecoming an officer and a gentleman 
by Winthrop in violation of the 61st (95th) Article of War (Winthrop's 
iFilitary Law and Precedents, .Reprint, P. 71.3) and by the Manual for 
Courts-Yartial in violation of the 95th Article of War (par.151, MCM,1928). 
The evidence clearly warrants the conclusion that the false statement was 
made by the accused for the purpose of misleading and deceiving liajor Carter 
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and constitutes an offense cognizable under the 95th Article of v;ar. 

6. The accused is 22 years of age. The records of the Office of 
The Adjutant General show his service as follows: Enlisted service from 
JJovember 6, 1941; appointed temporary second lieutenant, Army of the 
United States, from Officer Candidate School, and a,ctive duty, October 
16, 1942. 

7. 'l'he court ·was legally cc!1stituted. No errors injuriously af
fecting the substantial rights of the accused were committed during the 
trial. The Board of Review is of the opinion that the record of trial 
is legally sufficient to suJport the findings of guilty and the sentence, 
and to warrant confirnation of the sentence. Dismissal is authorized 
upon conviction of a violation of the 93rd Article of War, and mandatory 
upon conviction of a violation of the 95th Article of Vvar. 

_______________.,~/~ Judge Advocate 

~,l&,As<J..R--:?,,,~, Judge Advocate 

__...·JJ-~.-l+-'~1111'--_.;C.>Q'-====----' Judge Advocate 
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1st Ind. 

War.Department, J.A.G.u., 	 - To the Secretary of \far.MAY .2 3 1943 

l. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Second Lieute?lOJ".t Edward ::r. Sckman (0-16373_46), 1304th Signal Operational 
Training Company. 

2. I concur in the opinion of the Board of Review·that the record 
of trial is legally sufficient to support the findings of guilty and 
the sentence, and to warrant confinnation of the sentence. 

The accused having borrowed money from enlisted men, a superior 
officer instructed him to pay these debts promptly and report their pay
ment to hi!n. Tbe accused was unable to repay money borrowed from an en
listed 1nan within the time he understood to be allowed him by his superior 
officer., made a false receipt showing payment, in violation of the 93rd 
Article of 'lnr, and presented· it to the supsrior officer and officially 
stated that the debt was paid in violation of the 95th Article of War. 
Two days later he voluntarily disclosed that the receipt was false and 
that the debt had not been paid, and promptly paid t:!:l.e debt. In making 
the false receipt and statement, he was trying to gain time to pay the 
debt, and feared the loss of his corranission if the superior officer were 
not advised that the debt had been paid within the time allowed. The 
receipt was not used to defraud the creditor.. Accused is shown to be 
above the average iri teclll!l.ical qualifications. Six of the eight members 
of the court strongly recommended that accused be restored to duty.· The 
reviewing authority recommended that execution of the sentence be sus
pended. In view of all of the circumstances, I recommend that the sent• 
ence to dismissal be confirmed, but that the execution thereof be sus
pended during the pleasure of the President. 

3. Inclosed herewith are the draft of a letter for your signature·, 
transmitting the record of trial to the President for his action, and· 
a form of Executive action carrying into effect the reconrnendation made 
above. 

llzy'ron c. Cramer, 

Major General, 


The Judge Advocate General. 

3 	Incls. 

1- Record of trial. 
2- Dft. ltr. for sib. 

Sec. War. 

3- Form of Action 


(Sentence confirmed tut execution suspended.· G.C.Y.O. 1.35, 2 Jul 194)) 
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WAR DEPARTMENT 
Anny Service Forces 

In the Office of The Judge Advocate General 
Washington, D. c. 

SPJGN 
CM 2JJ62J 

10 JUL 19'3 
U N I T E D S T A T E S ) PANAMA COAST ARTILLBRY 

) COIAMAND 
v. 	 ) 

) Trial by G.C.M., convened at 
First Ueutenant WILSON ) Fort Randolph, Canal Zone, 
U:DAY {0-388923) Medical ) 26 February 1943. Dismissal. 
Corps, 72nd Coast Artillery ) 

{A.A.) ) 


OPINION of the BOARD of Rb.--VIE'H 

CRESSON, LIPSCOMB and SLEEPER, Judge Advocates 


1. The record of trial in the case of the officer named above 
has been examined by the Board of Review and the Board submits this, 
its opinion., to The Judge Advocate General. 

2. The accused was tried upon the following Charbes and Speci
fications: 

CHARGE Is Violation of the 95th Article of War. 

Specification: 	 In that 1st Ueutenant Wilson Izy"day, Medical 
Corps, 72nd Coast Artillery, was, on or about 
January 13, 1943, in public places, to wit: 
•International Cafe 11 and "Kresch's Place", 
Colon, Republic of Panama, drunk and disorderly 
while in uniform. 

CHARGE II1 	 Violation of the 96th Article o! War. 

{Finding of not guilty) 


Specification: 	 (Finding of not guilty) 
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ADDrI'IONAL CHARGE I: Violation of the 95th Article ot War. 

Speciticatiai 1: (Finding of not guilty) 

Specification 21 In that First Lieutenant Wilson :cyday, 
Medical Corps, 72nd Coast Artillery, was, 
at Colon, Republic o! Panama, on or about 
January 24, 1943, in a public place, to wit: 
•Good Neighbor Bar•, drunk and lying on 
the floor while in un:U'orm. 

Specification 3: (Finding of not guilty) 

ALDITIONAL CHARGE II: 	 Violation of the 96th Article of War. 
(Finding of not guilty) 

Specification: (Finding ot not guilty) 

He pleaded not guilty to all Charges and Specifications. He was found 
guilty ot the Specification, Charge I, except the words "International 
Cafe•, substituting therefor the words •National Restaurant•, of the 
excepted words, not guilty, of the substituted words, guilty; guilty of 
Charge I and of Additional Charge I_and of Specification 2 thereunder; and 
not guilty of Charge II and the Specification thereunder; not guilty of 
Specifications 1 and .3, Additional Charge I; and not guilty of Addition.al 
Charge II and the Specif'ication thereWlder. Evidence of one previous 
conviction for violation of a pledge, in violation o! Article of War 96, 
and for absence without leave, in violation of Article of War 61., was 
introduced. He was sentenced to be dismissed the service. The reviewing 
authority approved only so much of the finding of guilty of the Speci
fication, Charge I, as finds accused guilty of being drunk and disorderly., 
on the date and under the circumstances alleged, in the National Restaurant, 
Colon, Republic of Panama., approved the sentePce and forwarded the record 
for action l.lllder Article of War 48. · 

J. !.• Concerning the Specification., Charge I, the evidence for the 
prosecution shows that about 7 o'clock on the morning of 13 January 1943 
the accused, drWlk and in Wlif'onn, entered the National Restaurant at 
llth Street and Central Avenue in Colon., Panama, and ordered a steak 
sandwich. There were three people in the restaurant, at the time., and 
the accused •started to carry on a conversation with everybody•. He 
then went into the kitchen, -.mere two female cooks were employed. There 
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he procured a knife, about a foot and a half long. He returned to the 
front of the restaurant, then went back to the kitchen, whereupon, although 
he was neither threatening nor bothering anyone, the cook on duty •got 
scared and ran out•. The proprietor then went into the kitchen, put his 
arm around the accused •to get h1Jn in a good mood•, and asked him for 
the knite, which the accused prompUy relinquished; shorUy afterward, the 
proprietor took the accused to Kresch's Bar next door - the National 
sold no intoxicants - but not before the accused.had grabbed a woman 
patron by the ann and attempted to kiss her. •I managed to get MJn 
awa.1 trom the girl•, the proprietor testified, •and take him outside 
where he went about his own business11 • While in the restaurant, the 
accused was cursing partly in English and partly in Spanish (R. 13-18). 

On that same morning, while Corporal Russell A. :Mattex of the 
7ooth Military Police Battalion was patrolling 11th Street in Colon, 
a man came out of the National Restaurant and told him there was a 
lieutenant there causing trouble. When the corporal walked in, the accused 
was quietly sitting at the bar. The corporal told him to •leave town•. 
The accused said he would, whereupon Mattex departed to resume his patrol
ling. When he came back, 

•Captain Lewis was there and he had the Lieutenant 
on the street in front of the National Restaurant, and 
he told him to leave town. He told him he wouldn I t 
leave at first. * * * So, Captain Isrls made him get 
in a command car and told the driver to take him to 
the Post Guardhouse***•• 

Captain Lewis was in command of the military police company of which 
Corporal :Mattex was a member. When the Captain had arrived at the 
National. Restaurant, the proprietor had explained to h:i:m what had 
happened, and told him that he had left the accused at K.resch' s Bar. 
After Captain Lewis had taken the accused out of Kresch's Bar, the 
proprietor ot the Nation.al Restaurant testified, •he wanted to f'ight 
with me * * * he come toward me, ready to fight and Captain lewis got
hold of him and turned him over to the military police to take him avra:y". 
(R. 10-12, 14, 15, 17) 

-J 
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b. Concerning Specification 21 Additional Charge I, the evidence 
for the prosecution shows that, at 3:30 on the morning of 24 January 1943 
Privates First Class Charles A. Key and Charlie E. Norsworthy, of the 
Military Police Battalion at Fort DeLesseps, Canal Zone, entered the Good 
Neighbor Bar in Colon, where they found the accused •passed out" on the 
floor. He was drunk to the point of insensibility. According to Private 
First Class Key, he had a slight scratch on the left side of his chin; 
according to Private First Class Norsworthy, he was bleeding from the 
mouth. The accused was in uniform except for his cap, which could not be 
located. There were four or five people in the bar. The two military 
policemen picked him up-he was unable to walk-and inquired what had happened. 
The accused said he did not know. They put him in the command car, which 
one of them was driving, and turned him over to the corporal of the guard. 
The latter testified: 

•he looked pretty drunk to me. ?i'hen he came in 
there, his clothes were all messed up. His face 
was beaten a little bit; took him to the dispensary to be 
treated. He made a statement that ooe of the M.P. •s hit 
him. I asked him what JI.P. hit him but he wouldn't tell
me.• 

The corporal informed the accused he was detaining him until he got _sober. 
The accused was rude and argumentative, and demanded to see the officer of 
the day, whom the corporal finally called about 5:20 •r got tired of 
listening to him talk so much", the corporal testified. When the officer 
of the day arrived, "he made a statement abain of an M.P. hitting him and 
then he ma.de a statement that no M.P. hit him•. The corporal of the guard 
had had considerable experience with persons being drunk, having been 
stationed at the guardhouse for a year and three months. He testified that 
he would say, to the best of his ability, that, in his opinion, the accused 
was drunk on this occasion. (R. 25-31) · 

4. The evidence for the defense shows that in the opinion of Captain 
Murray Port, Medical Corps, Station Hospital, Fort Randolph, Canal Zona, the 
accused performed his professional duties in a superior manner, during the 
year the accused worked in the clinic of which Captain Port was in charge. 
The accused was under Captain Port's canmand at the station hospital, and 
he had •very much• occasion to observe the accused's work. Captain Port 
had also observed the effect of the tropics upon the character, disposition 
and work of officers and enlisted men. He characterized the· tropics as 
having, •in some occasions a dilatorious• (sic) "effect on a man•s healths 
and actions•. (R. 49-50) 

5. The accused, at hie own request, after his rights as a witness 
had been explained to him, elected to be sworn and t.:i.ke the stand. He 
testified that he was a ;raduate of Emory UniversitJ, School ot Medicine 
AUanta, Georgia, and had one year of internsbip for the city or Atlanta' 
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in a charity hospital., before ant.tiring the Army on 1 July 1940. A:f.'ter 
a yea:r of entirely satisfactory service at Fort Jackson., South Carolina., 
he was transferred., in the latter part of June., 1941., to the Panama Canal 
Department. In October, 1941., he was detailed to a small island in the 
Pacific., on detached service. The night before leaving., he received a 
telegram informing him that his mother had died. His application for 
leave was denied, and he was stationed on the island for three months. 
There, most of the time., he was the only officer. He drank quite heavily 
while at that station., and durin,; the remainder of his stay in Panama up 
to the time of the trial, more than he ever drank before. On 1 February 
1942., ha was tran~ferred to the ?2nd Coast Artillery at Fort Randolph, 
where., on at least three occasions prior to 1 September 1942 he was 
summoned before the cannnanding officer because of excessive drinking, and 
reprimanded on each occasion. On or about 1 September 1942 he again 
appeared before the commanding officer as the result of an incident in
volving drinking, and elected to accept six months' restriction to the 
post in lieu of a court-martial. Ha testified that: 

BThis decision ca.~e after lengthy conversation with my commanding 
officer in regard to the difficulties that I had baen having down 
here, the two major ones t:eing a pending divorce and at one time 
financial difficulties. I told the commanding officer at that time 
that I felt that since I had come back from this island detail 
which I had served under rather strenuous circumstances., that I 

had not been able to ~et along in the tropics and that it seemed 
to me that periodically., I would become somewhat depressed and take 
too much alcoholic bevarage. However, this plan for transfer back 
to the States for reassignment, was disapproved by the Department, 
and the court-martial referred to earlier in the trial, did take 
place. I feel that I have been drinking too much in the tropics 
in this command. I feel that I have become an individual who has 
taken the attitude that one must have a drink in order to stand 
the tropics. I do not believe that that is correct and I do not 
believe any- of this trouble that has come upon me, would have 
occurred, had it not been for the fact that I have either become 
more allergic to alcohol here or have been drinking too much. I 
have had, after finishing academic college, a total of five post
graduate college years and approximately three years of military 
training in medicine. I feel that due to the fact that I have 
not gotten along in the tropics for the past year, i! I were. to be 
reassigned to some other outfit, I would be of some value to the 
army. I have no other points~• 

Before he went to the tropics he was never involved with alcohol in any 
way. His military record in the States was absolutely clean, ar.d it was 
not until he came to the tropics that he became involved in "these 
straits•. (R. 50-53) 
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The prosecution declined to cross-examine the accused. 

6. !.• The Specification, Charge I, as amended by exceptions and , 
substitutions, and approved by the reviewing authority, alleges that the 
accused was, on or about 13 January 1943, in a public place, to wita the 
National. Restaurant., Colon, P..apublic of Panama, drunk and disorderly while 
in unif'orm. 

The uncontradicted evidence shows that on the date specified the 
accused was grossly drunk and conspicuously disorderly while in uniform 
in the National. Restaurant, a public place. Every element of the offense 
charged is clearly shown. It is true, the original specification erron
eously designated the restaurant as the International Cafe, but the record 
indicates that the accused was neither surprised nor prejudiced by the 
amendment, which the evidence required and authorized under court-martial 
practice. •The subbtitution of a new ~ate or place may, but does not 
necessarily, change the nature or identity of an offensew (par. 78£, p. 6S, 
M.C.M. 1928). In this instance, the offense was clearly identified in the 
original. specification, and the substitution of the name of the restaurant 
where it occurred., in no sense altered either its nature or its identity. 

£.• Specification 2, Additional Charge I, alleges that the accused 
was drunk and lying on the floor while in uniform in a public place, to rlta 
the Good Neighbor Bar. The uncontradicted testimony establishes eve·ry 
element of the offense alleged. The grossness and publicity of the •passing 
.out• distinguish this offense from CM 114900, 121290 (1918) where the 
accused was found drunk in the night in the privacy of his quarters, and 
CM 2078f!7 (1937)., where his last conscious act was to retire to a secluded 
room in the officers• club. The o!!ense proved, in the instant case, 
constitutes conduct unbecoming an officer and a gentleman in clear violation 
o:t Article of War 95. 

c. The evidence adduced on behalf of the accused presents no 
defense. -Its purpose appears to have been to arouse sympathy for the 
accused, and to explain his weakness, in extenuation of his offensive conduct. 
It discloses trying circumstances, and perhaps an inordinate susceptibility 
to the demoralizing influence of the tropics; it ;,hows, to a certain extent, 
disintegration under strain, in an uncongenial - or a too congenial - en
vironment. It discloses weaknesses of which the offenses proved are symtoms; 
but these very weaknesses, admitted for purposes of extenuation, manifest 
the accused's unfitness to continue to hold a commission in the Army of the 
United States. · 

7. The records 1n the office of The Adjutant General show that the 
accused is ,29 years of age. He was api,Oi.nted First Lieutenant in the 
Medical Reserve Corps of the J..rr.rry of the United States, 6 March 1940. He 
was ordered to active duty on 1 July 1940 and has continued thereon until 
the present. · 
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8. The court was legally constituted. No eITors injuriously 
affecting the substantial rights o! the accused were committed during the 
trial. In the opinion o£ the Board of Review, the record o! trial is 
legally su!.ticient to support the findings of guilty and the sentence 
and to warrant confirmation thereof. A sentence of dimssal is mandato17 
upon conviction of a violation of Article of War 95• 

.b~-l~4.,..Ak~=·...,.fu..__,b:.-=.,..M::441zk\.a:;;...;~-~<----' Judge Advocate. 

~~~..~.~~~~~~..--~---~~s...-~~--.~~~~~--' Judge Advocate. ...~ 
A~"""'.,....._.·"""!22'.'.k«21""'_~·~·...~""-'~-~·,:...:;·:~·=-·-=.r....;._.~~, Judge Advocate. 
·- -(I ~ . ' 
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SrJGii 
CJ.: 233623 

1st Ind. 

\for Department, J.A.a.o., 14 JUL 1a43 - To the Secretary ?f War. 

1. Herewith transmitted for the action of the President are 
the record of trial antl. the opinion of·the Board of Review in the 
case· of ?irst Lieutenant TT:i.lson Lyday (0-388923), Ifodical Corps, 
72nd Coast Artillery (A.A.). 

2. I concur in the opinion of the Board of Heview that the 
record of' trial is legally sufficient to support the findings and 
the sentence and to warrant confirmation thereof. I recommend 
that the sentence of disF.J.ssal be confirmed and carried into exe
cution. 

J. Inclosed are a draft of a letter for your signature, trans
mitting the record to the Presicient for his action·, and a form of 
fu:ecutive action designed to carry into effect the foregoing recom
r.iendation, should such action meet with your approval. 

~.:yron G. Cramer, 
I.!ajor General, 

· The Judge Advocate General. 

3 :i:ncls 
Incl 1 - i:L.3cord of trial. 

Jncl 2 - 1ft. of ltr. for 


si~. Sec. of ·.;ar. 

Incl J - l~orn of ilicecutive 


action. 


(Sentence confirmed. G.C.M.O. 185, 4 Aug 194J) 
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111.R Dfil'AilTMEHT 
Army Service Forces 

In the Office of The Judge Advocate General (45) 

Washin~on, Dr· C. 

SPJGQ MAY 2 5 1943 
cu 233630 

U H I T E D S T A T E S ) YIESTERN DEFENSE COI.11.lAND 
) 

. v. 

Privates OZZIE KilJG 
(34137910), and EUGEIIB W. 
;..;.ii.IFIELD (35271926), both 
of Antitank: Company, 364th 

) 
) 
) 
) 
) 
) 

Trial by G.C.M., convened at 
Phoenix, Arizona., March 12 
and 13, 1943. Kinga Dishonor
able discharge and confinenent 
for ten (10) years - disapproved. 
Armfielda Dishonorable dis

Infantry. ) 
) 
) 

charge and confinement for 
fifty (50) years. Penitentiary. 

HOLDIHG by the BOARD OF REVIEll 
ROUlIDS, LYON and FllliDKUCK, Judge Advocates. 

1. The record of trial i~ the case of the soldiers named above has . 
"been examined by the Board of Review. 

2~ The accused were tried upon the following Charge and Specificationa 

CHARGEa Violation of the 96th Article of War. 

Specification: ·In that Privates Ozzie Xing, Eugene w • .Armi'ield, 
Allen T. Saunders, and John A. 'Ward, all of Anti-Tank Company 
364th Infantry regiment did, at Phoenix, Arizona, on or about 
November 26, 1942 attempt to commit a riot, in that they, · 
together with certain other soldiers to the number of about 
six (6) did,.,vith force and arms unlawfully and riotously 
and in a violent and twnultuous manner assemble in the City 
of Phoenix, Arizona to disturb the peace thereof. 

Prior to the arraignr.ient, mOE;2,E, for a seyer'ance wa~~ in behalf of two 
of the accused, to wita Privates Allen T. Saunders and John A. YfarQ. The 
motionv.as aJ1.2wed and the trial proce~d as~ the accu!!!_d, Pri:;:;'tes 
King and Armfield. Ea.ch pleaded not g;uilty to and was found guilty of the 
Charge and Sp~ification. The accused King was sentenced to dishonorable 
discharge, total forfeitures and confinement at hard labor for ten years. 

http:motionv.as
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The accused Armfield was sentenced to dishonorable .disch:1.rge. total 

forfeitures and confinement at hard labor for fifty years. The re

viewing authority disapproved the sentence as to King. approved the 

sentence as to Armfield. designated the United States Penitentiary. 

1.icNeil Island. Washin6ton. as the place of confinement and forwarded 


· the record of trial under Article of War 5~. 


3. The only question requiring consideration is the designation 

of a penitentiary as the place of confina~ent. 


Confinement in a penitentiary is not authorized in this case. 

Article of War 42. in pertinent part, providesa 


"Except for desertion in.time of war. repeated desertion 
in time of peace. and mutiny. no person shall, under the 
sentence of a court-martial. be punished by confinement in 
a penitentiary unless an act or omission of which he is con
victed is recognized as an offense of a civil nature and so 
punishable by penitentiary confinement for more than one 
year by some statute of the United States. of Eeneral appli 
cation within the continental United States. excepting 
section 289. Penal Code of the United States. 1910, Qr by the 
law of the District of Columbia. • • *•" 

The offense of a.t~mpt to c~r~t a riot is not punishable by 
• 	confinement for more than one·year by any statute of the United States 

excepting section 289, Penal Code of tRe United States. of general 
appli~ation within the continental limits of the United States. nor by 
the law of the ·nistrict of Columbia (see CM 192456, Ciambrone. CM 196922, 
Killalea). See also CM 232961, King and Yates. in which the Board of 
Review has recently held that confinement~ penitentiary is not author
ized for conviction of the offens'"'e'cT attempting to corruni t a riot. 

4. There is no limit of punishment for the offense of attempting 

to commit a. riot. in violation of the 96th Article of War; nor for the 

offense of connnitting a riot. i"n violation of the 89th Article of War, 

under which the offense is punishable as a court-martial may direct 

(par. 104~, 1:.c.11. 1928; A. w. 89). 


5. For the reasons stated, the Board of Review holds the record 

of trial legally sufficient to support only so much of the sentence e.s 

involves dishonorable discharge, forfeiture of all pay emd allowances 


,due or to become due, and confinement at hard labor for fifty years in 
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a place other than a penitentiary, Federal Correctional Institution, 
or Refonnatory. 

Judge Advocate 

Judge Advocate 
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1st Ind. 

\Tar Depai.rtment, J.A.G.o. JV>l 1 1943 - To the Co:1llilanding General, 
Western Defense Col!lm9.l'ld, Presidio of San Francisco, California. 

1. In the case of Privates Ozzie King (34137910), and Eur;ene Vf. 
Armfield (35Z71926), both of Antitank Company, 364th Infantry, atten
tion is invited to the forecc,:ing holding by the Board of Review that 
the record of trial is legally sufficient to support only so much of 
the sentence 1s to .".r'TI.field as inYolves dishonorable discharge, for
feiture of all pay and allowances due or to become due, and confinement 
at hard labor for fifty years in a place other than a penitentiary, 
Federal correctional institution or reformatory, which holding is 
hereby approved. Upon designation of a place of conf:ine:nent other 
than a penitentiary, Federal correctional institution or reformatory, 
yo11 will have authority to order the execution of the sentence a:. to 
Armfield. 

2. When copies of the published order :In this case are forwarded 
to this office they should be accompanied by the foregoing holding and 
this indorsement. For convenience of reference and to facilitate 
attaching copies of the published order to t~e record in this case, 
please place the file number of the record in brackets at the end of 
the published order, as follows: 

(Cl.I 2.336.30) 

1fyron C. Cramer, 
Mijor General, 

Judge Advocate General. 
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i"i.A.R DEPA.RT;.2NT 
A.rmy Service Forcas 

In the Office of The Judge Advocate General 
Washington, D. c. 

(49). 
SPJ~ 1 8 JUN 19.:.3CM 233688 

FOURTH SERVICE CGiMAND 
UNITED ST}.TES) ARMY SERVICE FORCES 

) 
v. ) Trial by G. c. M., convened at 

) Camp Rucker, Alabama, March 10 
Private LOUIS C. AIEVOLI ) and 11, 1943. Dµhonorable dis
(323562'79), 10th Hospital ) charge and confinement for life. 
Center, Camp Rucker, ) Penitentiary. 
Alabama. ) 

F.E\TIEW. by the BOARD OF REVIEVf' 

ROUNDS, HEPBURN and FREDEP..ICK, Judge Advocates. 


1. The Board of Review has examined the record of trial in the 
case of the soldier named above. 

2. Accused was tried upon the following Cl:.i.arges and Specifi 
cations: 

CHARGE I I Violation of t:00 58th Article of War. 

Specification: In that Private Louis C. Aievoli, 
10th Hospital Center, Camp Rucker, Alabama, did, 
at Camp Eucker, Alabama, on or about October 8, 
1942, desert the service of the United States 
and did remain absent in desertion until he was 
apprehended at Mount Kisco, New York, on or 
about October JO, 1942. 

CHARGE II: Violation of the 92nd Article of War. 

Specification: In that Private Lo'.1.is c. Aievoli., 
loth Hospital Center, Camp Rucker, Alabama, did, 
at Camp Rucker, .A.labama, on or about October 7, 
1942, with malice aforethought, willfully, de
liberately, feloniously, unlawfully and Vii th 
premeditation, kill one Private Raymond J. 
Bedard, a human being, by a means and manner 
unknown. 
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He pleaded not guilty to and was found guilty of tha Charges am Speci
fications. No evidence of previous convictions was introduced. He 
was sentenced to dishonorable discharge, forfeiture of all pay and al
lowances due or to become due, and confinement at hard labor for the 
term of his natural life •. The reviewing authority approved the sen
tence, designated the United States Penitentiary, Atlanta, Georgia, 
as the place of confinement, and forwarded the record for action under 
.Article of War 50i. 

3. The evidence of record as to Charge I am. its Specification 1 

(A.W. 58 - desertion) discloses that on Wednesda;y, October 7, 1942, 
accused arxl another soldier in his organization, Private Justin 
Pazewsiski, plarmed to go absent 'Without leave together (R. 34, 35), 
remain "two 'Weekends" and return about the 19th (R. 41). They left 
Camp Rucker and bought round trip tickets (R. 39) in Montgomery, 
Alabama, for New York City by wa;y of Atlanta, Georgia (R. 38). On 
the train they exchanged addresses and proposed to telegraph each 
other so they could meet i.~ New York and return together (R. 39). 
Accused gave Pazewsisld. two addresses, his mother•s in Mount Kisco 
and his wife•s in Long Island (R. 42). Accused said he was going 
~sent without leave because his wife was pregnant. The morning 
report of his organization, loth Hospital Center, Camp Rucker, · 
Alabama, discloses that accused absented himself without leave 
October 8, 1942 (R. 4; Pros. Ex. B). Miss Betty Braun, Chappaqua, 
New York, testified that she saw accused every da;y for 18 da;ys in 
October "when he was home" (R. 58, 59). He told her at Mount Kisco 
(New York) (R. 61) that he was absent without leave but intended to 
cane back. The same night he was "picked up" he had told her nhe 
was leaving the rext morning" (R. 60, 61). 

The evidence as to Charge II (A.i'i. 92 - murder) is as fol
lows: 

The morning report of the 10th Hospital Center, Camp Rucker, 
Alabclllia, shows this entry: nrvt. Bedard - duty to AWOL. 6 100 A.M. 
October 9th,: 1942. LJP'', which relates to Private Raymond J. Bedard 
(31078404), Private, 10th Hospital Center, Camp Rucker, Alabama 
(R. 4; Pros. Ex. A). 

On October JO, 1942, the dead body (R. 7) of Rcymom J. Bedard 
was found lying near a coal pile, about JO yards from tra road, in 
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the grassy wooded area near the hospital area at Camp Rucker (R. 9, 11), 
clothed in a military uniform (R. 17), field jacket, socks and shoes, 
vdth a rope around his neck (R. 9). The body was in a very badly de
composed state, the skin had turned black and was mummified over the 
entire body (R. 6, ?, 9, 10). First Lieutenant William J. Jervey, 
hledical Corps, of the Station Hospital at Camp Rucker, had the body 

-::- brought to the hospital morgue at Camp Rucker (R, 14). Positive 
identification of the body was accomplished in the following manner: 
The same day it was found, October .30, Ur. c. T. Donaldson, Super
visor of Criminal Investigation for the State of Alabama, amputated 
the left finger and thumb of the body at the morgue of the station 
Hospital, Camp Rucker, Alabama, in the presence of First Lieutenant 
Enos P. 11oomau, Medical A.cbninistrative Corps (R. 10) and Mr. Gaston 
S. McKenzie, Jr., Chief Warrant Officer, Intelligence Department, 
Camp Rucker (R. 5). On November 3, 1942, Mr. Donaldson sent these 
two fingers, by registered mail, to the technical laboratory of the 
Federal Bureau of Investigation, Washington, D. c. (R. 22). Mr. 
Francis La.ToMe, specialist in fingerprint identification, Federal 
Bureau of Investigation, Washington, D. c., for over 11 years, hav.
ing been qualified as a fingerpl'.int expert, testified that he had 
compared the prints from these two fingers, which were before the 
court as Prosecution Exhibit H (R. 23), with the official finger
print record of Ra;ymond J. Bedard on file in the Federal Bureau of 
Investigation (R. 22; Pros.,Ex. G) and found them to be identical 
(R. 23). 

First Ueutenant Lawrence J. Pace, Medical Corps, Detachment 
Commander of the 10th Hospital Center at Camp Rucker, of \'lhich unit 
both accused and Private Bedard were members, viewed this body at 
the hospital morgue on October 31 but could not identify it as the 
body of Private Bedard because of the advanced state of decomposition 
(H. 4, 5). However, he had been with this organization a very short 
time before October JO, 1942 (R.. 4, 5) and did not 11 know the boys 
very ,'.'ell" (H. 4). He last saw Private Bedard about October 7 
(E. 4). 

An address book, a pen and pencil set, a cigarette lighter, a 
handkerchief, J6 cents in change (R. 1.3), a partly used pack of 
Camel cigarettes, and a prophylactic pack, were found in the clothes 
on Bedard, s dead body (R. 14). No identification tag was found on 
t.he body but there y,as a "dog tag" chain. The address book was 
identified in court by \Warrant Officer Tu:cKenzie, who was present 
,·:hen it vras removed from the pocket of the shirt on Bedard I s dead. 
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body. It was a small blank book ·about an inch and a half by two inches, 
containing about JO pages. Written on its pages were the ?l&OOs RRB.l1JD.ond 
J. Bedard, 59 Columbus st., Fitchburg, Mass. 11 (R. 6), his mother, Mrs.· 
Rosalie Bedard., same address, and other names and addresses in Fitch
burg, Massachusetts., Camp Pickett., Virginia, and Dothan, Alabama (R. 6; 
Pros. Ex. C). Mr. McKenzie, in open court., identified a rope as the 
one removed £ran the body after it was taken to the morgue (Pros. Ex. 
E). The rope had grass on it (R. 8) and was looped "fairly tight" 
a.round the neck of the boey- (R. 9). Grass was hooked around two or 
three of the shirt buttons on the front or the body (R. 13) lVh.ich., 
in the opinion of Lieutenant Moomau., who viewed the body when it 
was first discovered., indicated that the body had been dragged 
(R. 12, 13) and placed parallel with the road. He observed no marks 
on the body itself indicating that it had been dragged because "it 
had been too long" (R. lJ). The rope was in two loops., one of which 
was around the neck and the second loop showed frcm urderneath the 
right shoulder as the body lay on its back. The knots were more to 
the b~k. There was a small tree about 6 or 8 feet frcm the body 
and another one about 20 yards away. In Lieutenant Mocmau's opinion 
a man could not have hanged him.self from the tree (R. 12). There 
was a footpath leading .from the road to the spot where the body was 
found. 

Ueutenant Jervey examined the rope around the neck of the body 
at the place where it was originally found, felt it., and it was 
tight (R. 15). It was a cotton rope and "aside fran the portion 
tied around his neck., it was approximately two feet long., and about 
1/8 of an inch in diameter. 11 In his opinion there was evidence that 
Bedard had been dragged by means of this rope. It was also his opin
ion that death was caused by strangulation., although it might have 
been caused by a number of other means - "he m.ay have died of natural 
causes". He found no marks on the clothing 'Which indicated a struggle 
(R. 15). 

On Octu9er 31., 191..2., First LieutAnant G. F. Archer., Medical 
Carps, per.formed a post mortem (R. 17). The body he examined was 
that of a man who had been dead 3 or 4 weeks. It was in a marked 
state or putrefaction. The sld.n was off the arms and the posterior 
two-t.hirds of the skull. There were no internal organs (R. 18 29). 
The tongue was hanging out and "the position of his mouth hanging to 
the side., showed eLe expression that he was gasping for breath" 
(R. 21). He concluded that death was caused by strangulation (R. 18., 
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19) mich was not caused by hanging (R. 20). He qame to this con-. 
clusion "by the wa:y the rope was around his neck" (R. 20). During 
the autopsy witness removed the rope from the neck (R. 18) by slip
ping it over the head (R. 9). On cross-exanination he was· asked, 
•rwould you StJ¥ that death could have been caused by any other means 
than strangulation?", to -which he replied, "Yes", (R. 18) but he 
further testified that he did not believe the "body died a natural 
death" (R. 19). The vertebrae were dislocated, and the skull dis
jointed at the atlas vertebrae. There -were wound optinings in the-· 
left infra-clavicular fossa and two 1-inch openings just below 
the costal margin on the right at the junction of the 7th, Cth 
and 9th ribs (R. 18). The muscles of the neck had been frayed ar 
chewed by the action of' the rope. On cross-examination witness 
was asked, "If the rope was loose, how could it have caused strang
ulation?", to whieih be replied, "The only WtJ¥ is that som3 one 
w~uld tighten up on it" (R. 18). He identified the rope before 
the court as the one he removed from the body and gave a demon
stration to the court of how the rope was positioned around the 
neck of' the body (R. 18, 19). 

A.bout November 8, 1942, Staff Sergeant Myer Langert, loth 
Hospital Center, Camp Rucker, Alabama, Assistant Supply Sergeant, 
took charge of accused's effects to turn them over to the Quarter
master because accused was absent 'Without leave. He removed a 
pair of pants and jacket from accused's barracks pag and locked 
them up in the organization supply roam (P.. 20). He identified 
this clothing in court as the same ones he had taken and exam
ined. Subsequently Staff Sergeant Davie. Y.. Thomas, Headquarters 
Detachment, Station Complement~ removed this same pair of pants 
and jacket {Pros. Exs. I, J) £ran the supply room and turned them 
over to Major Morgan F. Simmons, Field .Artillery, Provost Marshal. 
The khaki trousers bore, as a laundry mark, the last four digits 
of' accused•s serial number, 6279. There were dark red stains and 
certain derk colored soil marks on both legs of' the trousers 
(R. 29, 30). Sergeant Thomas al.so secured three samples of dirt, 
one from the spot l'lhere Bedard's body was found, one frc;,m a spot 
a few feet a:«a:y from that location and the third from the bank 
leading to the place where the body was found. He put these 
samples in three separate envelopes, marked them for identification, 
placed them in a box with the field jacket and trousers taken from 
accused ts barracks bag, and gave them to Major Simmons .to deliver 
to Mr. Donaldson in Montgomery (R. 23). Major Simmons turned these. 
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things over to Mr. Donaldson (R• .30) 'Who, in turn, .forwarded them 
to the Federal Bureau or Investigation in Washington, D. c. (R. 31) 
for tm purpose of having the soil specimens canpared 'With the soil 
found on accusedts trousers (ll.. JO). The same envelopes and contents 
were returned and introduced into evidence .i.s Prosecution Exhibit K 
(Envelopes 3, 4 and 5) (R. .3l). Mr. Roy H. Jevons, an agent as
signed to the technical laboratory- of the Federal Bureau of Investi 
gation in Washington, having been qualified and accepted as an ex
pert in soil and mineral examination (R. 31), testified that the 
soil on the knee or accused•s khaki trousers was the Sam3 as that 
submitted to the Federal Bureau of Investigation by Mr. Donaldson 
in the three envelopes (R. 32, 33). Mr. Jevons also testified that 
he was present men a blood test was made by the blood examiner in 
the Federal Bureau of Investigation and the conclusion reached was 
that there was human blood i:m both the jacket and trousers. The 
blood on the jacket was classified as international group "A" but 
the blood on the trousers could not definitely be typed because of 
the dye on that particular type of trousers (R. 32, 33). Ma.jar 
Albert DeGroat, Medical Corps, Station Hospital, Camp Rucker, Alabama, 

. visited accused in the Dothan jail in Decanber, drew his blood f9I" a 
test and on testing it found it to be type 110" (R. 34). Blood "A" 
is tm secorn least common, the most canmon type being "O" (R. 34). 

About 5 a30 p.m., October 7, 1942, Private Pazewsiski met ac
cused at the post exchange. They had planned to go absent without 
leave together. Pazewsiski•s request for a furlough had been re
jected and he had no pass. Accused did have a pass and pranised to 
get him one (R. 35). About 6 a30 accused left. Pazewsisld. also left, 
but alone, and returned to the post exchange about; 7 p.m., at which 
time he saw accused with Bedard (R. 35, 36). Pazewsiski could not 

. swear that accused and Bedard left the exchange together, "but they 
were together in the P. X. and they started out the door together" 
(R. 40) - "the last I saw or him he was with the fellow Bedard" 
(R. Jq). Pa,zewsiski did not see him again for over an ho'l.U". Mean
llbile he sat in th3 exchange for a while, then went to his barracks, 
packed up his clothes as he "figured on leaving that night", went to 
the accused•s barracks, asked Technician 5th Grade Myer Bloem where. 
"Blackie" was (Blackie being a nickname for Aievoli - R. 45) and., · 
on bei,ng told that he might be in the post exchange, ret1.U"ned there. 
He was looking for him becau.se accused19.s "supposed to meet me with 
a pass" (R. 36). As he returned to the post exchange he smr accused 
approaching from the front or the building. · Accused said to him •Lets 
go, I have got the pass" (R. 37). He and accused then went to the 
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barracks together. \ibile accused was washing his hands in the latrine 
Pazewsisld. noticed that the water was red but he said nothing· about it. 
He also noticed that there were no cuts on the accused at that time. 
(R. 37) Accused then ·went upstairs and started changµig his clothes. 
The clothes he took off he put in a barracks bag (R. 39). 

Private Bloan saw accused about 9 o'clock on the night of October 
7, 1942; when accused took his bag from the barracks (R. 45) • 

.. 
Accused and Pazewsiski left to go to the bus stat:f,.on. Vihen they 

got to Enterprise Road accused gave Pazewsiski a pass which had 
Bedard rs name on it. Pazewsiski identified this pass in open court. 
It was introduced into evide:ooa as Prosecution's Exhibit L (R. 38) 
and reads as follows a 

"HEADQUARTERS loth Hospital Center 
Camp Rucker, Ala. No.__7~,...,...-

Date 9h0/42
Class "A." Pass 

Pvt. Bedard, Raymond J. A..S.N. 31078404 

The above enlisted man has permission to be absent 
fran his station at any time his duties do not require 
his presence at his proper place of duty. His regular 
place of nbode is 10th Hospital Center. 
Camp Rucker, Ala. 

(Signed) L. J. Pace 
. (~d ) L. J. Pace 

1st Lt. M. C. 
Det. Commander. 11 

l'rhen he gave Pa.zewsiski the pass accused said "that he had to 'smack• 
a guy a couple of times to get it*** and I said I would not have done 
that, and h3 said tdon•t worry about it, he'll be al.l right 111 (R. 37, 
6?). 

On January 12, 1943 (R. 62) Jvir. Donaldson interviewed accused in 
the county jail at Dothan, 1'.labama. He told accused that he did not 
have to make any statement whatever and that whatever staterent he did 
make could. be used against him in court. \'/arrant Officer :McKenzie was 
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also present and warned accused o:f his rights (R. 64). The per-. 
tinent testimony o:f Mr. Donaldson is quoted verbatim from the 
record (R. 64-65): 

"Law Member: Subject to objection by any menber 
of' the court, the facts that the rights oi' the accused 
were explained to him, the testimony oi' hlr. Donaldson 
will be admitted as declarations against interest, sub
ject to the rules as to its competency. 

"Witness questioned further by prosecution: 

"Q• The question was 'Whether or not the accused 
made 	 a statement to you regarding a watch and ring?

"A. He did. 
"Q• What was it? 
"A. He said that on the ni&ht o:f October 7, he 

took 	the watch, ring, a pass, and some money frorc. :Bedard. 
"Q. Did he mention whose watch and ring it was? 
"A• He said it was Bedard ts 
"Q. Have you ever seen the watch and ring?
"A. Yes. 
"Q. Where did you see it? 
"A. It was sent to me from the F. B. I., and ob

tained :from a girl friend oi' Aeivoli's. 
"Q. lilho was that? 
"A. Betty Braun. 
"Q. Would you recognize the watch and ring? 
11 A. Yes. The ring was a gold ring with an onyx 

setting, and the watch was a Waltham Premier Wrist Hatch, 
with 	a gold band. ~ 

"Q Is this the watch and ring you received? 
11A._ Yes, sir. 

CROSS EXAMINATION: 
!Jone. 

"Questions by Major Pich: 
"Q. Mr.· Donaldson, did the accused state how· much 

money he had taken from Bedard? 

11A. Yes. 

"Q. How much was it? 

"A. ·He stated that he took a ten and t~o fives, an:l. 

I asked him if he got more than one fifty dollar bill. He 
said not., but he said he did get a fifty dollar bill and 
that 	it was a ,phoney,. 
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RE-DIRECT EXA1iINATIOJ.1: 
"Questions by prosecution: 
"Q. Did he make any statement to you about any 

disagreement with Bedard? 
11A. He did. 
''Q. What was it? 
"A. He said that he and Bedard had, ju.st before dark, 

gone up to the P. X., and 
11 Q. The question I have in mind is Tlith reference to 

the watch and ring and money? 
"A. Yes, he said he had a fight and he •beat Hell 

out of him'. 
"Questions by Major Floyd: 
"Q. Did he tell you what he did 'With the fifty .dol

lar bill? 
11A.. No, sir. 
11 QUestions by Major Champiny, member: 
11 Q. Did he make any statement to you with regard to · 

these articles? · . 
11A. He said he gave the watch and ring to his girl 

friend. 
ttQ. Yihat about the pass? 
"A. He said he gave it to his friend Pazewsiski who 

was going AWOL with him that night." 

The night in October that accused and Bedard went absent "fd.thout 
leave (R. 48-52) Technician 5th Grade Herbert Cox, 10th Hospital Center, 
sc.w tlLem standing together in front of the theater about 6130 p.m. Cox 
asked Bedard to go to the show 'With him but Bedard said he was going to 
town (R. 47-50). So far as he knows Bedard did not go into the theater 
(R. 51-52). This was the last time he saw either of them (R. 51). 
Bedard was also seen coming out of the barracks the ln.st night he was 
in camp (R. 43) by Private Joe Pelman, 10th Hospital Center, who asked 
Dedard where he was going. Bedard replied., "I am going to meet Aievoli 
at the P. X. and we are going to town" (R. 43). On one occasion ac
cused had to,ld Corporal Cox that he was "going home., and that he was 
going to get the money and it didn•t make any difference how he got 
it" (R. 50). 

On the dcJi1 prior to his disappearance Bedard had about $200 in 
his possession which he counted out in the presence of Cox (R. 51
52) and he was wearing a yellow gold ring Td.th a black onyx set in a 
plain mounting (R. 48; Pros. Ex. M) am a Waltham Premier wrist watch 
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with an elastic plain gold band (R. 55; Pros. Ex. N). Eiss Braun 
identified both the ring and the watch a.s the identical ones accused 
wore while he was absent without leave at his home at Mount Y.isco, 
New York. He told her he had won them boxing at Camp Rucker. He 
gave Miss Braun the ring in perscn about a week before heTB.S picked 
up and tba watch w~ given hsr by Mary Aievoli about November 7. 
When Miss Braun received it the watch crystal was cracked on the 
left hand side. She had it fixed (P... 59). 1'J.ss Braun turned both 
the ring and the watch over to the Federal Bureau of Investigation 
(R. 59-60). J.:iss Braun was c·1.1t every evening 'With accused 'Wi13n he 

was hane for 18 dey-s and he spent about $5 per evening (R. 59). 


The rights of accused as a 'Witness in his own behali' having 
been explained to him by the defense counsel., he elected to remain 
silent (R. 66). 

4. A.s to Charge I and its Specification (A.W. 58 - desertion)., 
the in-osecution failed to establish by competent evidence the time., 
or :the place., or the manner of the termination., of the desertion as 
alleged. The Board of Review may take judicial notice that ·1;oo of
fense was committed in time of war (par. 489, Dig. Op. J.A.G., 1912; 
par. 416 (5)., Dig. ap • ., JJ...G•., 1912-1940; par. 125., 11.c.M • ., 1928; 
pp. 318-319., Y.iinthrop). The place of terminat.ion is not an es
sential element of the offense of desertion (par. 416 (5)., Dig. Op. 
J.A.G• ., 1912-1940). The penalty for wartime desertion is not af
fected by the manner of termination since it then bee~ a c~ital 
offense and the peacetime table of maximum punishments prescribed 
by Executive Order (par. 104.£, lJ.C.Ivi• ., 1928) is not applicable. 
The fact that accused bought a round trip railroad ticket when he 
went absent without leave from his station, Camp Rucker., Alabama, 

· 	and planned in advaroe to return with another soldier who accom
panied him, is not sufficient to negativ~ the intent not to return. 
'11hile he· asserted, previous to his departure., that he ,ras going be
cause his vd.t'e was pregnant., other circumstances of the case imi
cate that he had another motive to remain awey permanently, that is., 
to avoid the consequences of an admitted attack on fTivate Raymond 
Bedard for which he must have realized that, upon his return he 
would have to face a trial by a military court. It is a logical 
inference from tm testimony of fuiss Braun that accused spent 18 
days of his unauthorized absen::e at Mount Kisco, New York. This 
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town is 37 miles fran New York City and over 800 miles from Camp 
Rucker, Alabama. It is aJ.so clear frc:m the context that vdlen this 
witness referred to "October" she maant October, 1942. The Speci
fication alleges an absence of 22 d~s during the period from 
October 8 to October JO, 1942. Proof as to this allegation es
tablishes that accused was in Mount Kisco, New York, a town over 
800 miles fran Camp Rucker, Alabama, his proper station. This pro
longed absence at a great distance from his station is sufficient 
to warrant an inference or intent not to return to the service. 
Accordingly the record is legally sufficient to sustain only so 
much or th:l finding of guilty or tee Specification of Charge I 
as finds tee accused guilty or desertion at Camp Rucker, Alabama, 
on or about October 8, 1942, terminated at a place and in a man
ner not stated, on or about October 26, 1942. 

As to Charge II and its Specification (A.W. 92 - murder) 
Private Raymond J. Bedard was last seen alive about 6130 p.m., 
October 7, 1942, leaving his barracks to go to town in the com
pany or accused. The morning report or his crga."lization shows 
him carried as absent without leave on the morning or October 9, 
1942. The significance of this entry is that he was not present 
with his organization on October 8. His death occurred at some 
time between the night or October 7, 1942, when la.st seen alive, 
and October JO, 1942, the date on which his dead body was found 
near the hospital area on o. coaJ. pile in ~ isolated spot on the 
military reservation or his proper station, Camp Rucker, Alabama. 
(Camp Rucker is located at DaJ.eville, Alabama, 11 miles southwest 
of OZark and 7 miles from Waterford, Alabama.) The ider.ti ty of 
Private Bedard vdth the remains of the decomposed bod;r found on 
October JO, 1942, is established beyond a doubt by the pcsitive 
evidence adduced by the fingerprint test ::na.de by the Federal 
Bureau of Inveetigation at 1.'it.Shington and further by identification 
of the personaJ. belongings, ornaments and address book, found in 
th3 clothing, or on the remains, of the body produced, as those 
habitually worn and used by Private Bedard. The body vms observed 
at the original location in ffllich it was discovered by three dis
interested v.:i. tnesses 'Whose pertinent comments are as follows: 
Lieuten~nt fuoomau, who is not a doctor, noted that the roµ:i around 
the nee!: of the body was "fairly tight". He bolieved it was tight 
enough to have caused death a.~d was fairly positive that Bedard 
did not cornmit suicide by hanging from a tree although there were 
sane near tm spot where the ::icdy was fcu."ld. Because grass was 
found clini;i!'-6 to the shirt buttons on t:-.e front of the "bcdy he 
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comluded that it was dragged from elsewhere to the place where 
found. Lieutenant Jervey, who is a doctor, examined the rope 
around the neck at the place where the body was found, felt it 
and found it "tight". His conclusion was that deat:.i was caused 

,by strangulation and further that the body had been dragged by 
·means of the rope around the neck. He admitted, however, that 
it could have been possible for death to have been caused by a 
number of other me ans and that Bedard may have died of natural 
causes. He found no marks on the clothing which im.ic ated to 
him that there had been a struggle. Warrant Officer :McKenzie 
saw the body lying on the ground on its back in the spot where 
it was found. He concluded that death was caused by strangu
lation because of the fact that there was a rope around the neck. 
The rope was .fairly tight and had grass on it but because the 
body was so badly decanposed he could not be positive that the 
rope was the cause of the death. Lieutenant Archer, a medical 
officer, per.formed a post mortem on the body October Jl, 1942, 
the day following its discovery. He believed that death had 
occurred .fran 21 to 2S days prior to the discovery of the body 
and concluded that death was c~used by strangulation but not by 
hanging. He admitted that there was a possibility sane other 
means than strangulation may have been employed but he is posi
tive that the body did not die a natural death. He based his 
conclusion on the manner in which the rope was positioned 
around the neck of the body and also the expression of the 
mouth hanging to the side which indicated "that he was gasp
ing for breath". He .found the skull disjointed at the atlas 
vertebrae which means, in non-technical language, that the 
neck was dislocated but not broken at the junction of the 
skull with the backbone. He could not be positive that this 
dislocation might have been caused by a blow because the 
flesh had been eaten away leaving no supporting tissues. He 
.found the rope around the neck to be loose and the only way 
it could have caused strangulation would have been far some
one to tighten up on it. The looseness o.f the rope in his 
opinion was caused by the .fact that it was left tight and 
loosened vlhen the farce was taken away from it. In his opin
ion there was a possibility the body could have been hanged 
"but some one would have had to cut him down", the inference 
being that hanging was. beyond the realm o.f probability in this 
case. otmr marks on tm body v,hich were significant and vlhich 
he found in his post mortem were wound openings below the lP.i't 
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shoulder blade and two on the lower right side of the chest at the 
junction of the 7th, 8th and 9th ribs. Lieutenant Archer, neither 
in his oral testimony before the court, nor in his written report 
of the post mortem (introduced into evidence as Prosecution's Ex
hibit F) designated whose body it was to which he was referring in 
his testimony and report. Lieutenant Archer was questioned by the 
prosecution, cross-examined by the defense counsel and ex.amired by 
the court and at no time during the questioning did the accused or 
his counsel raise any objection or seem to have acy misunderstanding 
as to whose body he Tras describing or referring to in his report. 
At no time lihile he was on the stand was there any suggestion of 
doubt in the mind of any of the participants at the trial that 
either he or they had any other body in mind but that of Bedard. 
The surrounding circumstances plus the context of the testimony 
which preceded that of this 1'dtness clearly show that the autopsy 
which Lieutenant Archer performed lrB.S made on the body found 
October jo, 1942, and properly identified as that of Private 
Reymond Bedard. This technical error of omission did not affect 
the substantial rights of the accused and is not f'atal. (A.W. 37). 

Accused admitted having had a. disagreement with Bedard and 
"beating hell out of him" on the night of October ?, and robbing 
him of his pass, his ring, his watch and ~"70. The blood dis
covered on the jacket v.hich he had on that night was not his 
ovm which is type "O". It was type "A". The clay and dirt on 
his trousers are established by the evidence to have coma from 
the exact spot, or in the inmediate vicinity of the place where 
Bedard's body was found. The pass l'lhich he gave to Pazewsisld. 
about 7 130 or 8 p.m. on the evening of October 7, was Bedard' s 
pass and accused admitted to Pazewsisld. that he had to "' smack' 
a guy a couple of tines to get it". The ring which he presented 
to Betty Braun at Mount Kisco, New York, vras the saire ring which 
he admitted he had taken from Bedard and so likewise was the 
lialtham wrist watch which cclllle into th.3 hands of Detty Braun 
through accused, s sister at accused's request and clirection. 
In addition to the cost of the ticket fran Camp Rucker, Alabama, 
to Mount Kisco, New York, accused had an unusually liberal su1r 
ply of spending money during his 18-clay stey at Mount Kisco. 
According to Miss Braun Is testil::ony he spent at least 090 en
tertaining her during the 18 evenings he stayed in that town. 
Siree he was a member of the sane organization as Bedard he hm 
many occasions to observe that Bedard at all times carried on 
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his person large sums oi' money for a soldier, that is, never less 
than $100. Shortly prior to October 7 accused had told Corporal 
Cox that he intended to go hane and that hew as going to get 
enough money to make the trip no matter how he got it. All these 
circumstances., plus the fact that it evidently appeared to be an 
opportune moment to secure a pass for his friend Pazewsisld. _so 
that he could have company on his trip hane., impel the logical in
ference that accused dete:rrnin3d to rob Bedard and take from him 
the money and valuables required to make his trip successi'ul. 
The evidence., including tho statemants made by the accused to Mr. 
Donaldson and to Private Pazewsisld., leaves no doubt that at the 
tine and at the place alleged in the Specification oi' Charge II., 
accused struck., beat., choked and strangled nth a rope Private 
R~om Bedard and further that ,Bedard shortly thereafter died as 
the result oi' accused's violence and the shock attendant upon it. 
There was no conceivable legal justification or excuse for this 
attack. The assault was made 'With the intent primarily to commit 
robbery. It was brutal., malicious and felonious. Whether a.c
-eused had the intent to kill as well as to rob Bedard or not, 
his act and the accompanying circumstances inferentially estab
lish knowledge on his part that the violence oi' his assault could 
possibly result either in death or grievoua bodily harm. The · 
state oi' his mind at the time of the assault showed malice afore
thought. Malice does not mean ill will., though ill will may ex
ist, but rather conscious wrongdoing. It may exist ·without any 
purpose to commit the actual offense camnitted., or., it may be 
inferred £ran a specific intent to commit such an offense. The 
applicable rule oi' law is stated by the Manual for Courts-Martial 
as follows, 

"Malice does not necessarily mean hatred 
or personal ill-will toward the person killed., 
nor an actual intent to ta.lee his life., or even 
to take anyone's life. The use of the 'Wt>rd 
tRforethought! does not mean that the malice 
must exist for any particular time before com
mission oi' the ~ct, or tr.at the intention to 
kill must have 1-Jreviously existed. It is suf
ficient that it exist at the time the act is 
committed. {Clark.) 
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":Malice aforethought.may exist when the act 
is unpremeditated. It ma.y re an any one or mare 
of too following states of mind preceding or co-. 
existing with the act or omission by which death 
is caused; An intention to cause the death of., 
or grievious bodily harm to, any person, -.met.her 
such person is the person actually killed ar not 
(except when death is inflicted in the heat of a 
sudden passion., caused by adequate provocation); 
lmowledge that the act vlhich causes death will 
prd:>ably cause the death of, or grievous bodily 
harm to, any person, whether such person is the 
person actua.J.ly killed or not, although such 
lmowledge is accompanied by indifference 'Whether 
death or gr:evious bodily harm is caused or not 
or by a wish that it ~ not be caused; intent to 
canmit any felonytt (par. 148_!). (Underscoring sup
plied.) 

The hanicide having been committed ldth the state of mind indicated, 
it was murder as denounced by Article of War 92 and as defined by 
paragraph 148a of the Manual for Courts-Martial as. the ttunJ.a'Wf'ul 
ld.lllng of a human being with malice aforethought". 

5. The charge sheet shows that accused is 22 years of age 
and was izxiucted into the service at Fort Jay, New York, June 18., 
1942, for the duration of the war and six months. 

6. The court was legally constituted and had jurisdiction 
of the ~rson and offenses involved. No errors injuriously affect
ing the substantial rights of accused ,vere committed during the trial. 
The Board of Review is of the opinion that the record of trial is leg
ally sufficient to support the findings and sentence and to warrant 
confirmation of the sentence. Death or imprisonment. for life is man
datory upon conv:tcti7f~ violation or Article or \Tar 2. 

~'<::.~~~~::!...::::.f...:~~r,~~~;::__, Judge Advocate. 

Juige Advocate. 


Judge Advocate. 
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YiAR DEi.ARTi.,'.EhT 
lu:TJ.y Service Forces (65)

In the Office of The Judge Advocate Ckneral 
. Washington, D.C. 

SPJGK 
CM 233689 

jl.J:-, 5 1943 

U N I T E D S T A T E S 	 ) A.RkY AIR FORCES 

) WEST COAST TRAINING CEI{TER. 


v. ~ Trial by G.C.1-I., convened at 
Second Lieutenant SAMUEL ) 1£moore Army Flying School, 
A. TID¥iELL, JR. (0-726604), ) 1£moore, California, :March 20 
Air Corps. ) and 22, 1943. Dismissal. 

OPINION of the BOA.RD OF REVIffl 

LYON,· HILL and ANDREWS, Judge Advocates. 


1. The record of trial in the case of the officer named above has 
been examined by the J3oard of. Review and the Board submits this, its 
opinion,. to The Judge Advocate Ge~eral~ 

2. Accused was tried upon the following Charges and Specifications a 

CHA.RGEa Violation of the 93rd Article of War. 
(Finding of not guilty) 


Specification Ia (Finding of not guilty). 

Specification Ila (Finding of not guilty). 


ADDITIONAL CHA.RGEa Violation of the 96th Article ot War. 

Specification la In that 2nd Lieutenant Samuel A. Tidwell, 
Jr., Air Corps, then Aviation Cadet, did, at or near 
Hanford, California, on or about Liarch 13, 1942, will 
fully, unlawfully and feloniously have carnal knowledge 
of Bernice Rich, a female, with her consent, who was then 
under the age of eighteen years, to-wit, of the age of 
seventeen years, and not then and there the wife of the 
said Samuel A. Tidwell, Jr., contrary to the laws of the 
State of California. 

Spe ci fication 2 a In that 2nd Lieutenant Samuel A. Tidwell, 
Jr., Air Corps, then Aviation Cadet, did, at or near 
Corcoran, California., on or about April 5, 1942, will 
fully, unlawfully and feloniously have carnal knowledge 
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of Bernice Rioh, a feill8.le, with her consent, who was then 
under the age of eighteen years, to-wit, of the age of 
seventeen\years, and not then and there the wife of the said 
Samuel A. Tidwell, Jr., contrary to the laws of the State of 
California. 

He pleaded not guilty to the Charges and Specifications. Toe court sus
tained a motion for a finding of not guilty of Specification 2 of the 
Charge, erroneously designated as a "motion for dismissal" (R.16). Ac
cused was found not guilty of the Charge and Specification 1 thereunder, 
and guilty of the Additional Charge and its Specifications. No evidence 
of previous convictions was introduced. He was sentenced to be dismissed 
the service. The reviewing authority approved the sentence and forwarded 
the record for action um.er Article of War 48. 

3. The evidence shows that Bernice Rich, a witness for the prosecu
tion, was born on June 17, 1924 (R.40J Pros. Ex.B). On the evening of 
March 14, 1942, she was walking along the street in the company of Miss 
Ruby 1uller and they were being followed by accused and "Cadet Rex Rice" 
(R.40). Accused, at that time a cadet, and Cadet Rice engaged the girls 
in conversation and the four of them then went for a ride in an auto
mobile belonging to one of the cadets (R.40). They went to a restaurant, 
·to a show, and to the "Glider Club",· af'ter which Cadet Rice and Mias 
Miller lef't the company of aocused a.nd Miss Rich. Accused and IYli.ss Rioh 
rode to the southeast part of Hanford and then drove off the ma.in high
way about a mile where accused stopped the car. After some advances 
an act of sexual interoourse took place between accused and lass Rich 
(R.41-42). On or abo~t April 7, 1942, accused met Miss Rioh in a bowling 
alley in Ha.n.fprd and they went for a ride in accused's automobile towards 
Corcoran (R.42). They stopped the oar and again had sexual intercourse 
(R.43). On December 2, 1942, a child was born to Miss Rich and was still 
alive at the date of the trial (R.42). 

On cross-examination Miss Rioh testified that accused used 
some foroe on the night of March 14, that she did not consent, that 
she was not a'. virgin, and that she had had sexual relations with other 
men three times before, but that the last such act occurred several 
months prior to her intercours~ with accused (R.43). She h.a.d had no 
intoxicants during the evening of March 14, 1942, or at the time of the 
second intercourse, and accused made her no promises of marriage on 
either occasion (R.44). On the day following the first act, the witness 
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told Miss Miller of her intercourse with aooused, but she never told 
her parents who found out from other souroes and complained to the au
thorities on May 5, 1942 (R.45-46). ~ben she went out with accused 
on the second occasion she knew that intercourse might be expected 

(R.46). She frequently visited the A.B. Cafe which was subsequently 

closed as a disreputable restaurant, and she was a witness in the pro
ceedings to close it (R.46). 

Ruby Miller testified that she saw accused and Bernice Rich · 

together on 1Ja.rch 14, 1942 (R.48). She did not remember seeing them 

together on or about April 5, 1942 (R.48). She stated that Jiiss Rich's 

reputation for chastity was not good (R.48). 


For the defense there was received in evidence a stipulation 

that Roger Walsch was District Attorney in Kings County, State of 

California, and had been continuously for eight years prior thereto; 

that, if present, he would testify that he knew Bernice Rich; that he 

had known her prior to !~rch, 1942; that he knew her reputation for 

chastity a.s it existed prior to March, 1942, and that it was not good; 

that he had seen her at various times prior to March, 1942, at bars 

and restaurants of low repute at late hours of the night; that during 

Ml..rch, 1942, he had, in his official capacity, warned her pa.rents to 

exercise pa.rental supervision over her or run the risk of relinquishing 

her to civil authorities (R.49). 


First Lieutenant George B. Erwin, Air Corps, testified that 

he knew Bernice Rich, that she had spoken to him one evening early in 

~rch, 1942~ and that he had ta.ken her for a short automobile ride {R. 

50-51). He met her.again at a public dance on or about 18.rch 9, 1942. 

They went outside and sat on a bench and "had a kind of petting party" 

during which he put his hands on her vital parts (R.51). A.t her sug

gestion they went to the A.B. Cafe, a rough place, and on the way home 

"the same thing happened as on the concrete bench11 (R.51). She c.id not 

resist his advances (R.51,52). 


Accused did not testify or make an unsworn statement. 

4. The evidence clearly shows that at the places and on the dates 
alleged the accused had carnal knowledge of Bernice Rich, a female not 
his wife with her oo~ent, and ·that on the dates alleged, she was seventeen 

years 	of age. Under section 261, subparagraph 1 of the Penal Code of 
California carnal knowledge of a female under the age of eighteen _years 
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constitutes rape. Both acts of intercourse between accused a.nd Miss Rich 
took place in the State of California.. 

Miss Rich's reputation for chastity wa.s not good at the time 
the aots ocourred and she was not a virgin at the time of accused's first 
act of intercourse with her. 

The offenses charged and proved constituted statutory rape under 
the la.wa ·or the State of California, and were properly chargeable under 

'Article of War 96, being cond.)lct of a natur~ to bring discredit upon the 
military service (par. 152 b,M.C.M.). ·- •, . 

5. Aocusad 1a 23 years of age. He graduated from .the Fairfield 

.High, School, Fairfield, Alabama., in 1938. He is single. He enlisted 

as an aviation cadet, December 15, 1941. He was appointed a second 

lieutenant, Army of the -United States, on June 23, 1942. 


6. The court was legally consituted and had jurisdiction of tm per
son. an1 the subject matter. No errors injuriously affecting the substan
tial rights of accused w~re committed during the trial. The Board of 
Review is ot the opinion that _the record of trial is legally sufficient 
to support~ findings and-sentence and to warrant confirmation thereof. 
Dismissal is authorized upon coIIYiction of violation of Article of War · 
96. 
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1st Ind. 

War.Department, J.A.G.o.,JLJI( 111943 - To the Secretary of ifar. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Second Lieutenant Samuel A. Tidwell, Jr. (0-726604), Air Corps. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings and sentence and 
to warrant confirmation thereof. I reconnnend that the sentence be con
firmed but commuted to a reprinand to be administered by the reviewing 
authority and that the sentence as thus modified be carried into execu
tion. 

3. Consideration has been given to a letter dated April 1. 1943, 
from Roger R. Walch, District Attorney, Kings County, California, to 
the Commanding General, Ar"'!f:W Air Forces, West Coast Training Center, 
z:eoommending clemency. 

4. Inolosed are a draft of a letter for your signature, trans
mitting· the record to the President for his action, and a form of 
Executive action designed to carry into effect the recommendation 
hereinabove made, should such action meet with approval.. 

0,..,~ Q... C2.-o 

l(yron c. Cramer,· 
Ml.jor General, 

4 	Incls. The ·Judge Advocate General. 

Incl.1-Record of trial. 

Incl.2-Draf't of let. for 

· aig. Seo. of War. 

Inol.3-Form of action. 

Incl.4-Let.fr.Dis.Atty. 


Kings County,Calif., 

4-1-43. . 


(Sentence confirmed bit canmuted to reprimand. G.C.?l.O. 166, 

Zl Jul 1943) · 
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WAR DEPARTHEN'r 
Amr:, Service Forces. 

In the Office of The Judge Advocate.General 
Washington, D.C. (71) 

SPJGH 
CM 233717 

MAY 21 1943 

UNITED STATES ) 4TH M07'0RIZBD DIVISICN 
) 

v. 

Privates PAUL P. ~TE.'FF 
(33135453), Company C, 
22nd Infantry, and DONALD 
M. PORTELLA (31072625), 

) 
) 
) 
) 
) 
) 

Trial by G.C.M., convened at 
Camp Gordon, Georgia, :F'ebruary 
17, 1943. As to each: Dis
honorable discharge. As to Neff: 
Confinement for· five (5) years. 
As to Portella: Confinement for 

Company L, 12th Infantry._ ) 
) 

four (4) years. As to each: 
Disciplinary Barracks. ' 

HOLDDJG b]" the BOARD OF REYIEW 
HILL, DRIVER and WrT.l:!RHOS, Judge Advocates 

l. The Board of Review has ex~ined the record of trial i.-1 the 
case of the soldiers named above. 

2. The accused were tried jointly upon the following Charges and 
Specifications: 

CHARGE: Violation of the 96th Article of War. 
/ 

Specification 11 (Finding of Not Guilt~r as to both Neff and 
Portella). 

Specification 2: In that Private Paul P. Neff, Company "C", 
· 	 22nd Infantry, and Private Donald M. Portella, Company 

"L", 12th Infantry, did, at Augusta, Georgia, on or 
about January 26, 1943, wrongfully solicit Miss Betty 
Brown to commit acts of prostitution for hire or reward 
with persona to be directed to her by the said Private 
Neff and Private Portella and to pe.y to the said Private 
Neff .and Private Portella a part of the monies to be 
received as the proceeds ~hereof. 
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ADDITIONAL CHAH.GES AGAINST PRIVATE NEFF 

ADDITiuNAL CHARGE I: Violation of the 96th' Article of War. 

Specification 1: In that Private Paul P. Neff, Company
"C", .22nd Infantry, did, at Augusta, Georgia, on or 
about November 29, 1942, wrongfully and unlawfully 
solicit three (3) soldiers whose names are unknown, to 
have illicit sexual intercourse for hire or reward 
with one Alberta Anderson, and did thereafter receive 
money therefor. 

Specification 2: (Finding of Not Guilty). 

Specification 3: (Finding of Not Guilty). 

Specification 4: (Finding of guilty disapproved by re
viewing authority). 

Specification 5: (Finding of guilty disapproved by re
vie~ng authority). 

ADDITIONAL CHARGE II: Violation of the 96th Article of War. 

Specification: In ·that Private Paul P. Neff, Ool!lpaey "C11 , 

22nd Infantry, did at 2amp Gordon, Georgia, on or about 
January 2, 1943, wrongfully and unlawfully offer to direct 
Private Paul R. Smith, Company "C11 , 22nd Infantry, to a 
place at which he could obtain illicit sexual intercourse 
for hire or reward. 

ADDITIONAL CHARGES AGAINST PRIVATE PORTELLA 
' 

ADDITIONAL CHARGE: Violation of the·96th Article of War. 
(Finding of guilty disapproved by review
ing a1,1.thority) • 

.specification 1: (Finding of Not Guilty). 

Specification 2: (Finding of guilty disapproved by reviewing 
authority). 

The accused Neff and Portella each pleaded not guilty to all Charges 
and Specifications. Neff was found not guilty of Specifications 1 and 
2 of the Charge, and of the Charge; not guilty of Specifications 2 and 
3, and ~ilty of Specifications 1, 4, and 5, Additional Charge I, and 
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guilty of Additional Charge I; and guilty of Additional Charge II, and 
the S;:.>ecification thereunrler. !'1eff was sentenced to dishonorable dis
charge, total forfeitures, and confinement at hard labor for twenty 
years. - As to Neff, the reviewing authority disapproved the findings 
of guilty of Specifications 4 and 5, Additional Charge I, approved only 
so much of the sentence as involves dishonorable discharge, total for
feitures, and confinement at hard labor for five years, and designated 
the United States Disciplinary Barracks, Fort, Leavenworth, Kansas, as 
the place of confinement. Portella was found not guilty of Specifica
tion 1, and guilty of the Charge and of Specification 2, thereunder; 
and not guilty of Specification 1, and guilty of Specification 2, 
Additional Charge, and guilty of the Auditional Charge. Portella was 
sentenced to dishonorable discharge, total forfeitures, and confinement 
at hard labor for twenty years. As to Portella, the reviewiP.g author
i t.Y disapproved the find5-ng, of guilty of Specification 2, Additional 
Charge, approved only so much of the sentence as involves dishonorable 
discharee, total forfeitures, and confinement at hard labor for four 
years, and designated the .United States Disciplinary Barracks, Fort 
Leavenworth, Kansas, as the place of ,.confinement. The joint record of 
trial we.s forwarded for action under Article of War 50,. 

3. As to accused Neff, t.lte only approved findings of guilty are 
of Additional Charge I and .or Specification l thereunder, and of Addi
tional Charge II and the Specification thereunder. 

a. Specification 1, Additional Charge I, alleges that on or 
about November 29, 1942, Neff solicited three soldiers, names unknown, 
to have sexual intercourse for hire or reward with one Alberta Anderson, 
and tltereafter received money therefor. The only witness upon this 
Specification was Miss Alberta Anderson. She testified that she first 
met Neff about three e.nd one-half months before the date of trial, in 
the county jail. At some time between November 20 and December l 11 Tony"
who is not otherwise identified - asked her to go up to the Richmond 
Hotel but she refused. She did go there on a Sun:iay, near Christmas, 
when she was drunk.· A girl in the hall took her into a room and locked 
her up. Tony then came up and hit her. Later Toey came in and men
tioned bringing "some guys in". Neff, Al, Tony, and some other fellow 
came iR. She later engaged in sexual intercourse with "three guys", 
and received pay. Afterward the money 'Which was paid to her was split 
up by Toey between himself, herself, Al, and Neff (R. ll-14). 

Upon the question whether Neff sent up any "date", her testimoD¥ 
is conflicting. She stated that Neff did not send aeyone up as far as 
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she knew; that one guy was all she knew of, and that he said that. 
Neff sent him up; she did say to "Puss Conners" that Neff sent ~p 
one, and Tony sent up some; and finally testified on cross-examina
tion that all she knew about Neff sending someone up to her, was the 
statement of the nguyn that Neff had sent him (R. 14-17). 

Taking the testimony of Miss Anderson as a whole, the Board 
of Review finds, in the record of trial, no com?etent evidence in 
support of the a llegation that Neff solicited any soldiers or other 
persons to have sexual intercourse with Miss Anderson. The Board, ac
cordingly, is of the opinion that the record is legally inst1fficient 
to support the fir.dings ol.' guilty. of Specification 1, Additional 
Charge I, and of Additional Charge I. 

b. The Specification, Additional Charge II, alleges that on 
or about January 2, 1943, Neff wrongfully and unlawfully offered to 
direct Private Paul R. Smith to a place at which he could obtain sexual 
intercourse for hire. The only witness upon this Specification was 
Private Smith. He testified that he and the accused were once talking 
about girls in the barracks when the accused made an offer to him that 
"any time you went a piece of tail, I could get it for you for five 
dollars". Smith also stated the remark of accused"in this manner, "any 
time I wanted a piece of tail, I could get "it for five dollars" (R. 6-7). 

There is no allegatio~ in the Specification, nor is there any 
reasonable inference from the testimoey that the accused was to receive 
a portion of the $5 fee to bring the Specification within the purview 
of section 22-2707 of the Code of the District of Columbia., 1940, de
nouncing a procurer. 

While the proof shows no calendar elate upon which this offer 
~as made, Private Smith testified that it was_ "in the barracks", e.nd it 
is apparent from the context of his testimoey that he had reference to 
the b~rracka at Camp Got'don, Georgia, occupied by the infantry company 
of which he and accused were members. Since, however, judicial notice 
may be taken of the act of Congress under which the land was acquired 
a~ the orders of the Secretary of War establishing the camp, all of 
wh~ch were less than t~o years prior to February 17, 1943, the date on 
which accused was ar:aigned, it is circumstantially established that 
the offense.alleged in the Specification, Additional Charge II, was 
coll'lllitted within the two year period of the statute of limitations. 
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The Specification does, however, allege a wrongful and un
lawful offer at Camp Gordon, and the evidence shows that the statement 
was made in the barracks. Ey such conduct, the accused. was disorderly 
under such circumstances as to bring discredit upon the military 
service. The nax.i..-,num authorized punishment for this offense is con
finement at hard labor for four months, and forfeiture of' two-thirds 
pay per month for a like period. 

4. As to accused Portella, the only approved finding cf guilty 
is of the Charge and of Specification 2 thereunder. 

This Specification alleges, in so far as it ·concerns Portella, 
that on or about January 26, 1943, he wrongfully solicited Hiss Betty 
Brown to commit acts of prostitution for hire, and to pay a portion 
of the proceeds to him. The only witness upon this Specification was 
I!:iss Betty Brown. She testified that she met Portella at some time 
earlier than the le.st of January, when a girl named Helen asked Miss 
Brown to her· room to meet a couple of her pe.ls. Portella, on that 
night, made an offer to her. He said that she would 11 hustle 11 for him; 
she would get business, and he would get· a cut. She understood that by 
"hustle" was meant to engage in sexual :i.ntercourEe. for hire. She did 
not accept his offer, as she was not interested (R. 7-8). 

There is no limit of punishment stated in the Executive order 
(par. 104c, !1ICM, 1928) for this offense. The pandering section of the 
Code of the District of Columbia (sec. 22-2705, n.c. Code 1940) 
provides confinement for not more than five years, for one who attempts 
to induce arzy female to engage in prostitution. 

In the opinion of the :Soard, the record supports the finding 
of guilty of the Charge and of Specii'ication 2 thereunder as to Portella, 
and the sentence. 

5. For the reasons stated the Board of.Review holds the record of 
trial in the case of Private Neff, legally insufficient to support the 
findings of guilty of the Additional Charge I and Specification 1 there
under, legally sufficient to support the findings of euilty of Addi
tional Charge II and the Specification thereunder, and legally sufficient 
to support only so much of the senter,ce as involves confinement at hard 
labor for four months and forfeiture of' two-thirds pay per month for a 
like period; and in the case of Private Portella legally sufficient to 
support the findings of guilty of the Charge and Specification 2 thereunder, 
and legally sufficient to support the sentence. 

Judge Advocate 
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1st Indorsenent. 

War Department, J.A.G.O. rl}.'{ 2't 1943 To the Commanding General, 
4th l!otorized Division, pamp Gordon, Georgia. 

1. In the case oi' Privates Paul P. Neff (33135453), Company C, 
22nd Infantry, and Donald y. Portella (31072625), Company L, 12th 
Infantry, attention is invited to the foregoing holding by the Board 
of Review that the record of trial as to Private Neff is legally in
sufficient to support the findings of guilty of Additional Charge I 
and Specification 1 thereunder, legally sufficient to support the 
findings of guilcy of Additional Charge II and the Specification there
under, and legally sufficient to support only so much of the sentence 
as involves confinement at hard labor for four months and forfeiture 
of two-thirds pay per month for a like period; and as to Frivate 
Portella is legally sufficient to support the findings of euilty of the 
Charge and Specification 2 thereunder, and legally sufficient to support 
the sentence; which holdi:ne is hereby approved. Under the provisions of 
Article of War Soi, you now have authority to order the execution of the. 
sentence in the case of Private Portella. Upon disa:pproval of the find
ings of guilty of Additional Charge land of Specification l thereunder 
and approval of. only so much of the sentence as invol:ves confinement at 
hard labor for four months and forfeiture of two-thirds pay per month for 
a like period, you will have authority to order the execution of the 
sentence in the ,case of Private Neff. 

2. When copies of the pvhlished order in this case are forwarded 
to this office they snould be accompanied by the foregoing holding and 
this indorsement. F'or convenience of reference and to facilitate attach
ing copies of the published order to the record in this case, please place 
the file number of the record in brackets at the end of the µ.iblished
order, as follows: 

(CM: 2.33717) 
c... ~---·-....·-·-.. ... 

The 

,/~· 'f' ..· 
I , '. 

.A 

-) . ~~- . ~ 
Q!SF-·- . ; ;-I/: 0 · 

· .,..~.R C·i::"'rfcTM;.,•T 
..,..vic£S ~ ~·~• 

J. "a.o 
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·;Wt DEPAATMl!llT 

Army Service Forces 


In the Office of The Judge Advocate General 

Washington, D.C. 
 ('77) 

SPJGQ 
CM 233722 

UNITED STATES ) 9TH ARHOIU!ll DIVISION 
) 

v. 

Lieutenant Colonel Jo:m s. 
mw.moN (0-197.37), 14th 

). 
)
) 
) 

!'rial by G.C.M., convened at 
Fort Riley, Kansas, Mlrch 27, 
1943. Dismissal, total for
feitures, and ccnfinement for 

armored Regiment. ) cne (1) year. 

OPINION of the BOll1:m OF Rh--VIEl'l 
ROUNDS, HEPBURN and :FREDERICK, Judge Advocates. 

l. The record of trial in the case of the officer named above 
has been examined by the Board of Review and the Board submits this, 
its opinion, to The Judge Advocate General. 

· 2. The accused was tried upon the following Charges and S~cifi 
cationsa 

CHARGE I: Violation of the 95th Article of 1;·far • 
. 

Specification ls In that Lt. Colonel John s. GrCM"don, 14th 
Arnxi Regt,· did, at Camp Funston, Kansas, on or aq_out 
the 11th of Febr1-1.ary, 19/i.3, with intent to deceive 
Colonel Ira P. Swii't, Cornniand ing Off-icer, l.4.th .Armd 
Regt, officially state to the said Colonel Swii't, that 
"My Father will be in Kansas City tonieht and I would 
like permission to be absent from duty this afternoon 
for the purpose of visitinc hir.l. I expect to return 
in ti.r!le for the Comrra.nd Post Exercise tomorrow morning", 
or words to that effect, which statement was known by 
the said Lt. Colonel Growdon to be untrue in thJ.t his 

. .father did not expect to be in Kansas City on er about 
the llth of li'ebru.a.ry, 191-i-3. 

Specification 2, (Finding of not guilty.) 

Specification 31 (Finding of not guilty.) 

Specification 41 (Finding of not guilty.) 

Specification 5t In that Lt. Colooel John s. Growdon, 14th 
Armd Regt, did, at New Orleans, Louisiana, on or about 

http:li'ebru.a.ry
http:Comrra.nd
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larch 1, 1943, with intent to defraud, wron;:;fu.lly 
and unlc.wfully reke and utter to St. Charles Hotel 
a certain check in words and figures as follows, 
to wit: 

'!'EE FI!tST NATICNAL BANK of Junction City, f,E.11sas 
Pay to the order of St. Charls-.:::: Irotel---------C4o.oo 
Forty-------------------------- and no/100 Dollars 

John S. Growden 
Lt. Col., Cav. 

and by means thereof, did fraudulently obtain from 
st. Charles Hotel, the stt~ of ~40.00, he, the said 
Lt. Col. John s. Growden, then well knowing that he 
did not have and not intending that he should have 
sufficient funds in the First National Eank of Junction 
City, Kansas, for the :pa.yment of said check. 

Specification 61 In that Lt. Colonel John S. Growden, Jlrth 
ArlTld Regt, did, at New Orleans, Louisiana, on or about 
1a.rch 2, 1943, with :intent to defraud, wrongfully and 
unlawfully make and utter to St. Charles Hotel a certain 
check in words and figures as follows, to wits 

T:IE Fr.ST NATIONAL rw;K of Junction City, Kan::;:?.s 
Pay to the order of St. Charles Hotel----~-$101.66 
Cne l:i"1.r1r::id One-------- and 66/100 Dollars 

John s. Growden 
Lt. Col., Cav. 

and by means thereof', did fraudulent;Ly obtain from St. 
Ch3.rl-=.:::: J:otel, the su.'ll of ~?10l.n6, he, the said Lt. 
Col. John s. (.!-rev.don, then well knovr.i.ng that he did 
not 1-.ave and not :i.ntendin~ that he should have suffi
cient funds in the First National Bank of Junction 
City, Kansas, for the r,3,ymant of said check. 

Specification 7: In that Lt. Colonel John s. Crowden, 14th 
1U'!lld Regt, did, at New Orleans, Louisiana., on or about 
larch 2, 1943, vrith intent to defraud, wrongfully and 
unl&wfully make a.nd utter to Hotel Roosevelt a certain 
check :in words and .figures as follows, to wits 

THE FJRST NATIONAL 13.\NK of Junction City, Kansas 
Pay to the order of Hotel Roosevelt~---------C5o.oo 
Fii'ty------------ and no/100.Doll.ars 

John S. Growden 
Lt. Col., Cav. 
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and by means thereof, did fraudulently obta:in fro!!! 

Hotel Roosevelt, the su.~ of ~50.00, he, the said 

Lt.• Col. John s•. Growdon., then well knowin~ that 

he did not have and not :intendin~ that he should 

have sufficient funds in the First 1;ational Bank 

of J·Jnction City, Kansas., for the payment of said 

check. · 


Specification 81 In that Lt. Colcnel John s. Growdon, 14th 
Armel. Re~., did, at New Orleans, Louisiana, on or about 
lllrch 2, 1943, with :intent to defraud, wronzfully and 
unlawfully make and utter to the Leon Godchaux Cloth:ing 
Company a certa:in check in words and figures as follows, 
to wit1 

THE FIBST NATIONAL BANK of Junction City, Kansas 
P~y to the order of The Leon Godchaux Clothing Company--.1~50.00 
Fifty-------------------------------- and no/loo Dollars 

John S. Growd.on 
Lt, Col., Cav. 

and t;r means thereof, did fr:.1.udulently. obta:in from The 

Leon Godchaux Cloth:in£ Company., the sum of 050.00, he., 

the said Lt. Col.· John s. Growdon, then well knowing 

that he did not have and not :intend:ing that he should 

have sufficient funds in the First ?:ational Bank of 

Junction City., Kansas, for payment of said check. 


Specification 91 (Finding of not guf:1-ty.) 

Specification 101 In _that Lt. Colonel John s. Growdon., 14th 
Arnrl Regt., did., at Kansas City, 1Iissouri, on or about 
!:arch 5, 1943, with intent to defraud, wrongfully and 
unlawfully make and utter to the Hotel Continental' o. 
certafa check in words and fieures as follows, to wit, 

.. . 
GUEST'S DPAFr 5 J.arch 1943 

. . 

Pay to the order of Hotel Cmtinental....:...-.;..:._ . · $40,00 
Forty_.:.________ -------~------ and no/100 Dollars 
To First National Bank 

Junction City, ·Kans. John s. Growdon 
Lt •. Col_., Cav~ 

a.nd by means thereof, did fraudulently obtain i'rQll. . the 

Hotel Continental, services and currency in the amount 

of $40.00, tie, the aid Lt. Col. John s. Growden., then 
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well lmowing that he did not have and not intend
ing that he should have sufficient funds in the 
F:!rst National Bank of Junction City, Kansas, for 
payment of said check. 

CHARGE II: Violation of the 5Dth Article of 1·rar. 

Specification: In that Lt. Colonel John s. Gra1·rdon, 14th 
Armd Regt, did, at Fort Riley., Kansas, on or about 
February 16, 1943, desert the service of the United 
States and did remain absent in desertion until he 
was apprehended at Kansas City, :Missouri, on or about 
M:Lrch 7, 1943. 

Accused pleaded not guilty to all Charges and Specifications. He was 
found not guilty of Specifications 2, 3, 4, and 9 of Charge I, and 
guilty of the rena.ining Specifications and the Charge. He was found 
guilty of the Specification, Charge II, except the word~ 11desert" and 
"in desertion", substituting therefor respectively the words "absent 
himself without leave from", and •'without leave", of the excepted words 
not guilty, of the substituted words, guilty, and not guilty of Charge 
;II,but guilty of a violation of the 61st Article of' War. No. evidence 
of previous convictions was introduced. He was sentenced to be dis
missed the service, to forfeit all pe.y and allowances due or to become 
due, and to be confined at ~rd labor at E:Uch place as the review:ing 
authority r.;iy direct for one year. Tlie reviewing authority approved 
the sentence and forwarded the record"of trial for action under Article 
of War 48 • 

.3. The evidence of record is surnrrarized herein below in the 
chronological order in which the offenses alleged were committed, as 
follows& 

Charge I.- 95 AW. 

Spec:Lf'icatic.n l - False offic:Lal statement. 


About noon on February ll, 1943, accused, in person, called 
on his regimental co!lll!Wlder., ·Colonel Ira P. Swift, the 14th Armored 
Regiment at Camp Funston, Kansas., and requested permission to be absent 
from duty_ that afternoon for the purpose of visiting his father in 
Kansas City. He stated that his fathEl,r would be in Kansas City that· 
evening. Colonel Swift's response V6s., "Certainly,· go ahead". (R. 9-10)

• 
· By stipula.tiont signed by accused and his counsel, Colonel 
James P. Growdon (A.U.S.J, testified, "I am the father of the accused. 
I reside at Washington, D. c. I was not in Kansas City on Thursda)"'., 
February ll, 1943, nor did I intend to be there, nor did I inform, in 
any way rrr:, son., Lieutenant Colonel John s. Growdon, 14th Armored 
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Regiment., that I :intended to be there on that date., nor did I request 
that my son., Lieutenant Colonel John S. Growden, 14th Armored Regiment, 
meet me there on that date". (R. 9; Pros. Ex. A) 

Charge II - 53 A'!f. 

Desertion. 


By exceptions and substitutions., accused was found not cuilty 
of desertion as charged but guilty of absence without leave from 
February 16, 1943 u."ltil he was apprehended at Kansas City., !.!isso'..l!'i, 
on.or about March 7., 1943--a period of 19 days. The accused's reei
mental comma.nde.r., Colonel Ira P. Swift., authorized him to be absent one 
day., from February 11 to February 12 (R. 10). This '!'!as a twenty-four 
hour leave by "verbal authority of the coilll'G3.l1.ding officer". ;Jhen accused 
did not return on February 12, Colonel Swift, assumine that some emer
gency had deta.:ined him and, without any reqµest or other action on 
accused's part,. voli.Ul~rily granted accused a further leave of absence 
of four days. Accused had not infor~ed Colonel Swift that he cxnected 
to be absent beyond t:1e length of time ~riginally requested. Coicnel . 
Swift received no information from hi:n between February 11 and l:arch 7
the whole period of his absence. Accused had no authi:,:r~.ty from his 
regimental cornrrand er, or higher authority, to be absent ;:'.ro:!' his or::?",i 
zation from I'ebruary 16 to I.larch 7, 19L,J (r:.. 11). Llajor '.lilliam F. 
!,atschullat, District, Intelligence Officer of the Seventh Service 
Corrm:md, having ascerta:ine1 that accused was registered as a guest at 
the }Iotel lnehlb~ch :in Kansas City., :.lisso-.iri., went to that hotel, found 
accused occupying room 315, and placed him under arrest on I/arch 7., 
1943. 1\.ccused ,vas then dressed :in the proper uniform of his grade and 
identified himself to ~jor I.atschullat as Lie1ltenant Colonel John S. 
GrOT!don (R. 9J Pros. Ex. E, sti~ulation siv-ied and agreed to by accused). 
Accused was returned to military control with his organization about 
9~30 p.m. on !,larch 7 (R. 10). The court directed the trial judge advo
cate to secure and present a copy of the pertjnent morning report as 
docu;nentary evidence of accused's alleged absence without leave, whereupon 
in order to "sa.ve time", the defense counsel in open court entered into 
the follovring oral stipulation with the prosecution., 

"It is orally stipulated by and between the prosecution., 
the accused and his counsel, that the acc•1sed was absent rithout 
pro~er a~thority from his oreanization and from his d~ties, 
from on or about February 16, 191+3, to on or about M'lrch 7, 1943" 
(r.. 31). 

C~ar1:;e I - 95 A'.'T and 5 Specifications thereunder. (Specifica
tions 5, 6, 7., 8, 10 therein). !-:raking and utter:ing checks 
without sufficient funds. 

The five allegedly fraudulent checks in question were issued 
as follOl'fS: · 
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To the St. Charles Hotel, New Orleans, I.a., on !.arch l, 
1943, one check for ~;·,40 and on ;.arch 2, 190, another check to the 
r,1:-:ie hotol for ~;101.66 (Specifications 5, 6); a check dated lmch 2, 
1943 to the Hotel Roosevelt at Nevr Orleans, Ia. (Specification 7); 
on :,arch 2, l9L3, a check in the a.mount of ~50 to the Leon Godchaux 
Cl()thin;:: Company at New Orleans, Ia. (Specification 8) and, _on 
1.arcn 5, lS'L..3, a check in the amount of e40 to the P'..otel Continental 
at f,.ansas City, Ifo. (Specification 10). 

Five sep:i.rate stipulations, each in writing and signed by 
accused and his coun~el, were admitted into the evidence wherein 
accused voluntarily admitted, in open court, drawine the various 
checks a::; "1:t.leged (Specifications 5, 6, .7, 8, and 10, Cr.arge I) at 
the ti:nes a.nd pl'.lces .:.nd for the amount:, set forth in each of those 
five Specifications, respectiv13ly, and further admitted that the five 
checks in question were presented by him for cash:ing as alle:;ed, and 
that he received as considcr:1tion therefor, the specified amount in 
cash set.forth in words and figures on each of these five checks, 
respectively (R. 11, 12; Pros. Exs. F, G, H, I and K). By stipulatinJ 
these facts, the necessity of call:ing witnesses or of obta.:info;; deposi
tions t.o prove the drawing, utterin;;, presentation and cashin3 of the 
checks in cpe::;tion -vras obviated. Hovrever, by these stipal:l.tions, . 
acc~sed does not admit that any of the checks in cyiestion were issued 
with intent to defraud, or rtrongfully or unlawfully, or that he 
i'r'.l.11dulently obtained mone:•, services, or goods, or, that he well knew 
that he did not h.3.ve, or that he did not intend that he should have, 
sufficient funds in the bank on which they were dra-'im, to p:1:r these 
chec 1:s, as alleced. 

I.x. E. J. Denver, Vice President of the :?irst National Bank, 
J:mction Cit~,r, Kansas, on which the checks in question were dra·.m, 
testified that on February 11, 19/.3 (the date accused ·left Camp Funston) 
he had a credit balance with the First National Bank, Junction City, 
::ansJ.s, -of :_';18J.c:J (rt. D). On February 19 he was overdrav.n in the 
a!1lount 6f $)49.50,- on darch 8, in the amount of ~:i223.C<?, and on llirch 
10 the total amount of his overdraft vras .:~231... 87 (H. 14). 1}.Jrin~ the 
months of :"ebruary and :·!arch, 1943,, this bank returned accused's 
checks marked "insufficient funds" in the total amo'J!lt of ~::730.00 
(?.. 15). The bank re:·used to honor. these checks and returned them 
rrar!,:ed "insufficient funds" because "there wasn't sufficient money 
to take care of them" (R. 15). Ch February 22, 1943, this bank received 
a tele;;ram from accused, sent fron Fort S~th, Arkansas (R. 28), v:hich 
reads as follows: "Please credit account five hundred. Will sign 
note twenty-seventh Growdon" (R. 17). 

:Mr. Denver testified that the bank considered that a loan 
had been E;ro.nted en the basis of this telegram, but $500 was not 
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actually placed to accused I s credit (R. 16) because "there is no way 
in our banking system to have that done without signing a note". 
Accused did not appear on February 'Zl, or en any later date, to sign 
such note. · The fact that he did not sicn the note was not the reason 
why his checks were returned {R. 17)~ 'I'he bank pa.id his checks o'.1t 
of this irregular loan up to ~~234 (R. 18), althoue}l the checks actually 
had no cash backing or collateral or monetary backing (R.. 20). The 
only security which the bank hc.d was the accused• s promise to repay, 
as stated in his telegram {R. 20). The bank treated these checks as 
overdrafts, vrhich is, in fact, an "irregularity" (R. 23) but because 
this officer's business had been very s.:::.tisfactory., the bank is"in the 
habit of stretching a point if it is necessary to take c~re of our 
customers" (R. 22). Hovrever, when the bank learned on February 'Z7 
that accused ms absent without leave (R. 17, 13), they st.:::.rted return
ing his checks {R. 29). The bank had no promise to pay from accused 
covering the :~234.87 draTin by h:im over and above the t;500 which they 
were allowing h:im ..to draw against in the nature of an irregular loan 
(R. 20). The state and Federal banking laws require that a bank hold 
a siened note prior to creditin3 a loan to an individual account and 
the First National Bank at Junction City was carryine Colonel Growden 
irregularly under the.banking laws but throuGh no fault of his (R. 22). 
Accus3d ma.de no deposits between February 11 and Harch 7 {R. 23), but 
on ?,arch 16 the bank received a check in the amow.t of eight hw.dred 
and some dollars (R. 29) fori"1cU':icd by accused I s father from Washington 
and this check was credited to accused I s account en !~2"!'.'~h 17, 1943 · 
(R. 22). On the date of the trial (I.arch 27, 1943) accused had to his 

credit at the First National Bank of Junction City, Kansas, *t3?0.93 

(R. 29) and all of the checks vmich ho.d been issued by him as set forth 
in Specifications 2 to 10 :inclusive of Charge I had been !)<lid (R. 30). 
Mr. Denver did not bring with h:im any of the checks vrhich the bank¢ 

. had pa.id prior to February 'Z7 (the date they be~ returnin;; accused's 
checks as :insufficient) and had carried against the acc"..lsed 1 s account 
as an overdraft, 'but he refreshed his memory fro:n copies that were made 
of these checks. The bank after receiving accused I s telegr1r.1 did not 
notify him that he would not be gt';:nted a loan because it w~s not con
sidered necessary that an ansvrnr be given, but, after the bank began 
returning accused• s checks to the various payees m:i.rked "insufficient 
funds", Mr. Denver put through a. long distance telephone call to accused 
in a hotel in New Orleans where the last check had cone from, and was 
advised by the manager of the hotel that accused had checked out (R. 2S). 
A list of those checks which· were returned to the various payees by 
the bank and marked "insufficient funds", as set. out in full in the 
pertinent Specifications of the Charge, including Specifications 5, 6, 
7, 8 and 10, was read by the prosecution to the coctrt, stating the name 
of the payee, the date the check was drawn and the amount for which 
it was dr:l'\":Il {R. 30), to establish conclusively that no check included 
in the Specifications of these court-ms.rtial charges was counted in 
the am01mt of the overdraft against accused or as returned by the bank 
for insufficient funds. ' 
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Accused's com.'ll?.nding officer, Colonel Ira F. Swift, as a 
character wtt.ness testified th3.-: in his opinion the accused was one 
of the best army officers he ever saw. He has observed him daily 
while under his ccrr!l'n'3.nd for the p::i.st seven months. He has never 
given accused any duty to rierforir: that he did not perfor!'l bet_ter than 
expected. Colonel Swift.has no reason to believe that ~ccused is 
anything bnt completely honest and, prior to the com.'1rl.ssion of these 
offenses, there was nothing that i'rould indicate that he was not entirely 
and completely honestin all of his dcalincs with other people. So 
far as he !mows, accused was in no official diffici.:.lties at the time 
he went A.VTOL. He was comma.nd:ing a tank battalion and doing a fine job 
and Colonel Swift had promised accused that when the opportunity pre
sented itself he should become the regimental executive and operations 
officer. He had the utmost confidence in a.cc'.l.~ed for the seven months 
prior to February 11. Accused had worked long, hard hours and usually 
seven days a week. The fact that acc'..lsed gave as a reason for his 
request for leave that he wanted to 30 to Kansas City to see his father 
had no bearing whatever upon the Colonel's approval of' that request. 
He would have approved it regardless of the reason iiven. Accused 
did not procure the hours off duty because of the fact that he wmited 
to use·them for any particular purpose. After accused left, Colonel 
Swift ordere~ an investigation of his quarters and appearances indicated 
that accused had left in uniform with no bageage. The nersonal effects 
·in his quarters were distributed as they vrould be for n;rmal routine 
occupancy and there i'Tas nothing which would lead Colonel Swift to be
lieve that accused had any intention of rennining absent for more than 
twenty-four hours (E. 23, 24, 25). 

The accused havinz been fully viarned of his rights as a wit
ness elected to rem:i.in silent (R. 26). 

I;. Application by an officer to his superior to. authorize a 
chan;::e in his status fro,n duty to absent with leave is an official 
matter, and the snperior in disposing of the application is acting 
within the scope of' his official duties and in the e~ecution of his 
office. In this case accused volunteered to state the reason on -.-mich 
his request for leave ,vas hased. '.i'he reason so stated ".'las a falsity 
clearly established by the stipulc..ted testimony of accused's father. 
Th'3 f::--.d. tli.:::.t a:::cused I s s11pe"l'.'i ~r, ci.fter the event, testified that the 
false statement was, frorri. his point of viev~, u.nnecess'lry and superfluous 
and did not affect his exercise of judgment anj discretion :m erant
ins the request in any ID:l.nner "."T..atsoever, does not alter the fact that 
the statement was known to accused at the time he ~.aic it to be a 
deliberate lie or that it vras befog nade to a superior in an official 
natter. So far as the acc'1sed could have knovm when he !!la.de the 
statement it wa.s relevant because it formed the -olausible and reasonable 
basis for granting the lea0.-e requested. It is n~t neces~:::.ry to prove 
that the fraud and deceit embodied in a false officil:.l state"'llent were 
successful in doceivinc· the :,erson to vrhom it is rode, or that some 
specific result or advantage was obtained by reason of it. It is suf
ficient to cor..stitute an offense i.mdcr the 95th Article of liar if the 
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statement, as in this case, is shown to have been both.official and· 

false. The evidence is sufficient to sustain the find:lng of guilty 

as to Specification 1, Charge I. · 


Violation of Article of War 61, of which, by exceptions and 
substitutions, accused stands convicted tmder Charge II (AW 58), was 
admitted by :rl!n through oral stipulation in open court and the legal 
sufficiency of the evidence requires no extended discussion here•. 
The finding of' guilty of the Charge and Specification under .Article 
of 'Jar 61 is legally sufficient. That an officer of the regular A:rmy 
in the grade of Lieutenant Colonel should be found AW"OL in war time 
for 19 days, hundreds of miles from his proper station and recr-iire 
apprehension and return to military control, are sufficiently- dama.b:lng 
circumstances to co:npel the inference that he has no sense· of responsi
bility in any manner proportionate to the obligzi.tions he owed the A.rrrry, 
the Government or the men under his command. 

No extenuating cfrcu.mstances in mitigation of this offense 

are found in the record or with the allied papers. 


As to Specifications 5, 6, ?, 8 and 10 of Charge I (ma.king 

checks with insufficient funds), the only question requiring legal 

consideration here·is, ~hether or not accused, at the time he made 

and cashed the five checks described in these Specifications, had 

guilty· knowledge that there were no funds to his credit in the First 

National Bank of Junction City, Kansas, out of which these checks 


· could be paid, and further that he did not intend that he should have 
such funds. 

On February 19, 1943, seven days after leav:ing Camp Funston 
accused w~s overdrawn at his bank in the sum of $49.50. Notwithstanding, 
bet..-reen February 22 and February 26 he drew four additional checks 
totaling 1~65, as disclosed by the evidence of record relative to Speci
fications 2, 3, 4, and 9 of Charge I. That he fully realized he had 
no funds in bank to meet the checks which he Jn'ide and .cashed between 
March 1 and 1arch 5, 1943, inclusive, (Specifications 5, 6, 7, 8, 10) 
is obvious from his action on February 22 :in telegraph:lng the bank to 
put $500 to his credit, plus the further fact that he also realized he 
could not establish credit at the bank without sign:lng a note to the 
bank as security for this loan. This inference is justified by the 
fact that he specifically assured the bank in that same telegram that 
he would appear there on February Z?, five days later and sign such 
note as is required by the Federal and State banking laws to be 
deposited as seclll'ity for the loan. The telegram was sent from the. 
city of Fort Smith, Arkansas. He n:ade no effort either on February 
Z7 or subsequently to appear at the bank and sign the note or in any 
other manner to flll'nish the bank with collateral security for the pro
posed loan. But eight days after he sent the telegram he ms :in New 
Orleans where he issued four more worthless checks to three hotels 
and a ciothing store in the total a.motm.t of $281.66. Acci;sed had no 
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ri[;Ilt to assume that the bank would honor his checks after his 
account had been overdrawn b~r adopting the simple device of wirin;:; 
the bank instruction to place money to his credit. The le;:;al infer
ence to be drawn from these circumstances, as disclosed by his 
actions, was that he never seriously intended to cover his over
drafts by borrowing $500 from the bank :ind placing it in his account. 
If he had acted in good faith in the natter he would have pursued ' 
one of two courses of action; he ·:rould have siV1ed the note er he 
would have stopped drawing and issuing more checke. Nevertheless he 
did continue m1king "a.nd uttering worthless ·checks between ?:.S.rch l and 
?.arch 5, 1943 in the total amount of 0281.66. After rebruary Z7, the 
date on which the bank learned he was AVTOL and commenced return:ing to 
the payees the five checks issued by him in New Orleans, marked "in
s.ufficient funds", it becomes obvious that any previous promises which 
he had !n'.l.da +,o i"..irn5_sh +,he bank '.',r:i_t.ri fur.cl s 011t of which to pay these 
checks were not made in good faith. From the facts disclosed by the 
evidence no other hypothesis than that of guilt is possible. The fact 
that accused's father subsequently (I.arch 16, 1943) made good the 
losses s·J.stained by the bank and ti1e vJ.rious payees by reason of 
accused's worthless checks, is no defense to this Charge or the five 
pert:inent Specifications thereunder. It is noted that witness Denver's 
·testimony is evasive and inconsistent. He first denies that the bank 
credited accused's account with a loan of 0500 (R. 16) but shortly 
thereafter admits that, althoue)l irregular, the bank paid accused's 
overdravm checks as if a loan had been cranted. He finally admitted · 
that all of the checks issued by accused and returned_by the bank 
marked "insufficient i'unds 11 had no f:inancial backing whatever. and had 
been pa.id prior to ],.earning on February Z7 that accused was A:,VOL ,only 
because he was a customer of the bank and his business vd.th them had 
11been very satisfactory" (R. 22). The evidence is legally sufficient 
to susta:in the findings of guilty of Charge I and Specifications 5., 
6, 7., 8 and 10 thereunder. 

6. The ~ Register shows the service of accused as followsa 

"Capt. A.u.s. 9 Sept. 40; accepted 8 Oct. 40; 
maj. A..u.s. 1 Feb. 42; lt. col. A.u.s. 21 Oct. 
42.-Cadet M.A.. 2 July Jl; 2 lt. of Cav. 12 
June 35; 1 lt. 12June 38." 

War De:p9.rtmmt records show 'that accused is 29 years of age. Dur:ing 
his service as an officer 22 efficiency reports ·upon him have been 
rendered. Ch~ report., covering a period of about 7} months, shows a 
general rating of excellent.. Twenty-one reports, covering aggregate 
periods of about 5} years., show general ratings of superior. The 
efficiency reports contain numerous remarks attestin: to accused's 
general efficiency and devotion to duty._ He has been specially com
mended on three occasions. His 201 file containe nothing of a 
derogatory nature•.· 
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7. The court was leea_lly constituted. l:o errors injuriously 
affecting the substantial rights of accused were committed during 
the trial. The Board of Review is of the opinion that the record 
of trial is lezally sufficient to support the findings and sentence 
and to warrant confirmation thereof. Dismissal is authorized upon 
conviction of violation o~ Article of Viar 61 and is mandatory upon 
conviction of violation of;ticle o~f'.Tar 95. 

rt/. "'-- ,'
J ?(./Ji£;wt , , Judge Advocate. 

~ 
~~', Judea Advocate. 

Judge .'..dvocate. 
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6',.· ,.· - To the Secretary of War.War Department, J.A.G.o., .; 

1. Herewith transmitted for the action of tl:e President are the 
record of trial and the opinion of tl:e Board of Review in the case of 
Lieutenant Colonel Jolm s. Growdon (0-19T.f7), 14th Armored RegiIOOnt. 

2. I concur in the opinion of the Boa.rd of Review that tt.o 
record of trial is legally sufficient to support the findings arrl 
sentence and to warrant confirmation thereof. I recommend that the 
sentence be con.firmed but that the confinement be remitted and that 
the sentence as thus n.cxiified be carried into execution. 

3. Inclosed are 2. draft of a letter for your signature, trans
mitting the record to the President for his action, and a form of 
Executive ,c.ction dr:,siencd to carry into effect the reccanrrendati.on 
h~reinabove lll.::c.c, ~hould such action meet with approval. 

~ c:: . 	 __~-"-.Q.Q_--..jl, 

1.:,rron c. Cramer, 
hlajor General, 

The Judge Advocate General• 

.3 	 Incls. 
Incl.1-Record of trial. 
Incl.2-Dft. ltr. for sig. 

Sac. of War. 

Incl.3-Form of action. 


(Sentence confirmed but confinement remitted •. Execution suspended. 
G.C.M.O. 221, 8 Sep 1943) 
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WAR DEPARTMENT (89)
A:rrrry Service Forces 

In the Office of The Judge Advocate General 
Washington, D.C. 

SPJGN 
CM 233733 

UNITED STATES 	 ) BOSTON PORT OF EMBARKA'l'ION 
) 

v. 	 ) Trial by G.C.M., convened at 
) Boston, Massachusetts, March 

First Lieutenant HAROLD F. ) 31, 1943. Dismissal. 
~'URRAY- {0-499028), Adjutant ) 
General•s Department. ) 

OPINION of the BOARD OF REVThi'f 
CRESSON, LIPSCOill3 and SLEEPER, Judge Advocates 

1. The record of trial in the case of the officer named above 
has been examined by the Board of Review and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifi 
cation: 

CHARGE: Violation of the 61st Article of War. 

Specification: In that 1st Lt. Harold F. Murray, AGD-A.P.s., 
Boston Port of Embarkation, A:rrrry Base, Boston, Massachu

. setts, did, without proper leave, absent himself from 
his station at Boston Port of Embarkation, Army Base, 
Boston, Massachusetts, from on or about January 18, 1943, 
to on· or about January Z7, 1943. 

de pleaded not guilty to and was found guilty of the Charge and its Specifi 
cation except the word "18ft substituting therefor, the word •19", of the 
excepted word not guilty, of the substituted word guilty. 
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He was sentenced to be dismissed the service. The reviewing authority 

approved the sentence., and forwarded the record of trial for action., 

inadvertently under Article of War 5~. The record has been considered 

as if forwarded under Article of War 48. 


J. The evidence £or the prosecution consisted of twocbcuments., 
admitted in evidence without objection (R. 6)., consisting of a stipula
tion of facts entered into by the accused., his counsel., and the prosecu
tion (Ex, A) and an extract of the officers• morning report. (R. 6; Ex. A; 
B) It appears from the stipulation., corroborated by the morning report., 
that the accused was absent from duty without authority or leave from 
January 19., 1943., to January 2:7., 1943. It further appears therefrom that 
the accused was subject to military law; that., at the time., he was sta
tioned at the Boston Port of Embarkation., Arrey Base., Boston., 1iassachusetts., 
assigned to duty with the port postal officer; that on January 7., 1943., 
he was admitted to the Station Hospital., Fort Banks, Massachusetts., for 
bronchitis; and that on January 18., 1943., he was discharged from the 
hospital to duty. ·Instead of returning to his station and duty he ab
sented himself from that time until he was apprehended on January 2:1. 
It also appears by the stipulation that i£ certain witnesses had been 

· present they would have te:':!tified that the accused was seen at Stevens 
Cafe in Pawtucket., Fhode Island., on January 25., 1943., and on January 'Zl., 
1943., he was apprehended there by a.Ii agent of the Investigation Division 
of the Provost Marshal General's Office. 

4. The defense introduced evidence solely in extenuation of 
the offense. This evidence consisted of the clinical records of the 
accused while confined in the station hospital., a record of the pro
ceedings of a board of medical officers., extracts from medical treatises., 
and some supporting testimony of a medical officer (R. 14). The evidence 
shows that the accused was suffering from a mild but chronic case of 
duodenitis (duodenal ulcers) of unknown origin disqualifying him £or full 
military duty.· The purpose of this medical testimony was to show a possible 
cause for the exercise of bad judgment on the part of the accused in ab
senting himself !ran duty. It was not offered as evidence of any insanity 
(R. 7), The accused did not elect to testify but read an unsworn statement 
(R. 13) to the court in 'Which he related a family medical history of cancer 
and ulcers. He stated that during the fifteen years prior to his induction 
into the Army in June., 1941., he suffered from numerous attacks of severe 
stomach pains which., because of his family history., caused him much 
worry and sleeplessness., resulting in a nervous condition. In explanation 
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of his presence at the Stevens Cafe in Pawtucket, Rhode Island, he 
stated that the owner thereof was a friend of his and that he, the 
accused, was living there with him. During the fifteen years prior 
to his induction he worked as a post office clerk. 

5. Although the accused pleaded not guilty to the Charge and the 
Specification., he admitted that he was absent without leave from January 
19, 1943, to January Z7, 1943. This is corroborated by the morning report 
of the officers, Headquarters Boston Port of Embarkation (Ex. B), and by 
further facts in the stipulation (Ex. A) showing the apprehension of the 
accused in Pawtucket, Rhode Island. 

6. The accused is 38 years of age. The records of the Office of 
The Adjutant General show enlisted service in the Amr:, from January 15, 
1941., to October 12, 1942, upon which latter date he was appointed a 
first lieutenant, Adjutant General's Department, Army of the United States. 

7. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were committed during 
the trial. In the opinion of the Board of Review., the record of trial 
is legally sufficient to support the findings of guilty and the sentence, 
and to warrant confirmatipn of the sentence. A sentence of dismiss4 is 
authorized upon conviction of viol~tion of Article of War 61. 

~~9a~ , Judge Advocate. 

~c.'~ Judge AdvocaOO, 

, Judge Advocate. 
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1st Ind. 

War Department, J.A.G.o., 	 - To the Secretary of 'Jar•.MAY 1 194a 

1. Herewith transmitted for the action of the President are the 
record of tr-lal and the opinion of the Board of Review in the case of 
First Ll.eutenant Harold F. 1.'urray (0-499028), Adjutant General's De
partment. 

2. I concur in the opinion of the Board of Review that the re
cord of trial is legally sufficient to support the findings and the 
sentence, and to warrant confirmation thereof. Although the offense 
of going absent without leave for approximately nine days involves a 
serious breach of discipline, the record does not show any aggravating 
circumstances. In view_ of the nature of the offense and the relative 
inexperience of the accused as an officer, I recowmend that the sen
tence be confirmed but suspended during the pleasure of the President. 

J. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form of 
Executive action designed to carry into effect the ibregoing recom
mendation sl:¥:>uld it meet with approval. 

Myron C. Cramer, 
Major General, · 

The Judge Advocate General. 

3 	Incls 
Incl 1 - Record of Trial 
Incl 2 - Draft of ltr for sig. 

Sec. o'f War 

Inc1·3 - Form of Executive 


action 


(Senten::e confirmed but execution suspended. G.C.M.O. 124, 22 Jun 1943) 
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WAR DEPAR'Il::ENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington,D.C. (93} 

SPJGH •8 JUL 1943 
Cll 233752 

N,D)UNITED STATES 'IHIP.D AIR FORCE 
) .,. 	 ) Trial by o.c.:u:., convened 
) at Drew Field, Tampa, 

Second Lieutenant FREDERICK ) Florida, 2 and 3 llarch 1943 
W. LEWIS (0-1639308), Signal 	 ) and reconvened in revision 
Corps. 	 ) proceedings .3 Yay 1943. 

) Dismissal and total for
) feitures. 

OPJNICN of' the BOA.RD OF REVIEW 

HILL, !RIVER and LOT'lERHOS, Judge Advocates 


l. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge .Advocate General. 

2. The accused was tried upon the following Charges and Speci
fications a 

CHARGE I a Violation oi' the 61st Article of War. 

Specifications In that 2d. Lieutenant Frederick w. Lewis, 
Jr., Plotting Compaey, 501st Signal Aircraft Warning 
Regiment did, "Without proper leave, absent himself from 
his organization at Drew Field, Tampa, Florida, from 
about January 23, 194.3, to about Februar.r ll, 1943. 

CHARGE II I Violation of the 96th Article of War. 

Specification la In that 2d Lieutenant Frederick w. Lewis, 
Jr., Plotting CompanJ", 501st Signal Aircraft Warning 
Regiment, did, at or near Saint Petersburg, Florida, on 
or about February 10, 1943, with intent to deceive the 
Provost Marshal., Amy Air Force Ba.sic Training Center 
Number 6, Fifth District, Saint Petersburg, Florida, 
oi'i'iciall,y state to the said Provost ~arshall, that he 
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(2d Lieutenant Lewis) was not absent without leave, 
which statement was lmown by the said 2d Lieutenant 
Frederick w. Lewis, Jr., to be untrue. 

Specification 21 (Finding of Not Guilty). 

Specification 31 In that 2d Lieutenant Frederick w. Lewis, 
Jr., Plotting Company, ,50lst Signal Aircra.t't Warn;ing 
Regiment, having received -a lawful order from 2d 
Lieutenant Robert o. Love, Plotting Company, .$0lst 
Signal Aircra.t't Warning Regiment, to report immediately 
to Lieutenant Colonel Edward A. Everitt, the said 2d 
Lieutenant Robert o. Love being in the execution of his 
office, did, at Drew Field, Tampa, Florida, on or about 
February S, 1943, fail to obey the same. 

He pleaded not guilty to all Charges and Specifications, and was found 
not guilty of Specification 2, Charge II, and guilty of the Charges and 
all other Specifications. He was sentenced to be dismissed the service 
and to forfeit all pay and allowances due or to become due. The re
viewing authority approved the sentence and forwarded the record of 
tr.i:al for action under the 48th Article of War. 

3. The evidence for the prosecutiona 

a. 'lhe Specification, Charge I and Specification 3, Charge . 
Ila The iccused was assigneq. to Plotting Compaey, .$0lst Signal Aircra.t't 
Warning Regiment about the middle of December 1942 •. The regimental com
mander was Lieutenant Colonel Edward A. Everitt, and the company com
mander was Second Lieutenant Robert o. Love. At a time prior to 3 
January 1943, the accused was "on special duties, not on orders" with 
Communications Compaey, which had asked Lieutenant Love to "lend them a 
few officers for a few daysn. On 2 January an order or memorandum came· 
out directing cettain officers, including the accused, to go on a field 
problem at Bradenton. On 3 or 4 January Lieutenant Love called the com
manding officer of Communications Company, to .find lihere the accused 
was, and was told that he (the commanding officer) had "sent all the 
officers back to the company". On .5 January Lieutenant Love was in
formed that the accused was not present on the· field problem, and ma.de an 
entry on the morning report that the accused was absent without leave 
as of 2 January. Subsequent~, he learned that. the accused was on the 
field problem, and he then on '21 January cancelled the entry. nie field 
p!!oblem ended about 22 January, and all of the officers on it, ex.cept the 
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accused, reported to Lieutenant Love on 23 January. Lieutenant Love 
could not locate the !t_Ccused. He was informed that the accused was 
not attending an officers I school or orientation class to 'Which most 
of the officers mo had been on the Bradenton field problem had been 
assigned. He did not receive an order directing these officers to 
attend the course, and only heard by telephone a list of those who 
were to attend. On 29 January Lieutenant Love made an entry in the 
morning report (Ex. A) showing the accused from duty to absent with
out leave as of 23 January. About 28 or 29 January Colonel Everitt 
was informed that the accused was· absent without leave, and he in
structed Lieutenant Love to look for the accused until he found him, 
and have him report to Colonel Everitt immediately. Colonel Everitt 
did not see the ·accused until 11 February. On 29 or 30 January, 
Lieutenant Love saw the accused in a private automobile "down near the 
company", advised him that he was being carried as absent 'Without 
leave, and suggested that he get in touch with Colonel Everitt. The 
accused stated that he was attending the orientation class. On 5 
February Lieutenant Love went to the orientation school, examined the 
roster, did not find the name of the accused, called the name of the 
accused in the classroom, found that the accused was not there, and 
received infonnation that the accused was living in barracks T-127. 
He went to that barracks about eleven o'clock and found the accused. 
He stated to the accused ttyou are to report to Lt. Col. Everitt 
immediately" and "You better go right on up". The accused stated that 
"he would go right upn. Lieutenant Love was informed that the accused 
did not report to Colonel Everitt, and about 6 February he left a note 
on the bed of the accused stating that the accused was to report to 
Colonel Everitt at once. On 8 February, someone had removed the note. 
Lieutenant Love then.placed another note an the bed, and fastened it to 
the blanket with a large paper clip. Each day until ll February, 
Lieutenant Love, in person.or by another officer, went.to the barracks, 
and the note was still fastened to the blanket. Cn 11 February 
Lieutenant Love was told that the accused was at his quarters, and he 
.found the accused there. He then took the accused to Colonel Everitt, 
who placed the accused under restrictions. An entry ns made in the 
morning report (Ex. A) ll February showing the accused fran absent 
without leave to arrest in quarters. Lieutenant Love was present for 
duty w.ith the company from 23 January to ll February, and the accused 
did not report to him during that period (R. 6-9, 11-18). 

In the Plotting Company, regular formations of the compacy 
. including the officers were not held. ill officers were required to 

-3

http:person.or


(96) 


1tb9 in the compacy" and report to Lieutenant Love each morning between 
7:30 and 7:45. He checked to see who ~s there so they could plan 
the training for the next day. Colonel Everitt had issued an order 
that officers were to r·eport to their orderly rooms daily at 7:.30 a.m. 
If the cornpaey comma."ldcrs could find nothine £or them to do, the 
£".xtra offics!':s wr,uJ.d be released for the day, but they were to report 
,-:very morning (R9 13, 19). · 

After being advised that he could elect whether he should 
u1..s.ke a statement ar:rl that anything he said could be used aga.:mst him, 
tha accused stated to Second Lieutenant Judson M. Wimgh, investigating 
officer, nr was not AWOL at any time for :more than two da.ys 11 and 
~;otl:dng that I can say 1¥ill keep me from be:i.~ court-martialed anyhow", 
or r.ords to that effect (R. 23-24). 

b. Specification l, Charge II: Major Walter Stemple, 
Provost 11arshal, St. Petersburg, Florida, was informed th.'3.t the accused 
vms "bein.g carried AWOL in his organizat1.on". On 10 February be..foN 
midnight, he was advised by a sergeant by telephooe that the accused had 
been located in that city, he talked to t..ri.e accused by telephone, and 
had t~e accused come to his office. Majer Stanple at his office asked 
the accused "if he was AWOL from Drew Field11 a.nrl the accused informed 
11a.jor Stemple that "he was not". Major Stemple "checked nth Drew 
Field and he called me back after about fifteen or twenty minutes and 
told me he was not AWOTJI. :Major Stemple held the accus1:1d about an hour 
and. fifteen minutes and then released him. Uajor Stemple testified 
ths.t about fifteen mirn1tes after the accused was :released, the Officer 
of the Dey- called and stated that the accused y.-as absent without 
leave (R. 21-22). 

4. D.efense: John Bell,a "striker, in the 127th" b1:1..rracka, 
testified·that the accused moved into the building the latter part of 
Jant:.ary, and triat he saw the accused there every day except three,when 
Bell 1fM working principally in e.nother building. He saw a note on or 
'u."1der the piUcw about three days, and left it there. He did not make 
up the bed of the accused "very much because he would be in ittt. 
Second Lieutenant E. c. Keefer lived in the same barracks with the ac
cused after they came back from Bradenton a.bout 22_ Ja.nua:cy. He savr 
the accused there "about every day", but he left for school early in 
tha morning snd could not be positive that the accused was there at the 
time. He W&ll the accused there quite often. Second Lieuumant Titus 
A. Crocker, Assistant Officer in Charge of Bachelor Officer Quarters, 
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testified that the records showed that the accused moved into Barracks 

127 on 29 January and had lunch that day. Ll.eutenant (sic) Edwin G. 

Bensing moved into this barracks en 17 or 18 January 1943 and the 

accused came in later, he saw the accused. there in the morning or 

evening, and as far as he lmew the accused had been there some time 

during every day. Second Lieutenant Stephen E. Korpanty came back to 

Drew Field from Bradenton in the same truck rith the accused the 

latter part of January. He attended the orientation school but did 

not see the accused there. The course was divided into four groups 

and the roll call was taken in the sub-group in the classroom. He 

lived in the same bal'!acks as the accused (R. 24-32, 34). 


The accused testified that he was at the United States Naval 
Academy for nearly three years, in Reserve Officers I Training Corps in 
1922 and 192.3, in the Army o£ the United States by enlistment for the 
pa.st two or three years, and ,vas canmissioned 16 November 1942. At the 
time of his birth his father was an instructor at the United States 
Uilitary Academy, and retired about 1924 as a brigadier general. His 
grandfather also was a brigadier general. About .3. January 1943, the ac
cused "reported to the compacyn after a six days leave and found that 
he was to go on a special trip to Bradenton on 5 January. He went to 
Bradenton, took the training, and returned to Drew Field by truck be
tween 24 and 28 January. ,ie found that the barracks 'Where he had 
fonnerly lived had been vacated. He went first to Communications Company, 
where he was assigned before he left for Bradenton, and· asked the first 
sergeant if there were ariy orders, and received some mail. He then · 
went to regimental headquarters to see if there were aey orders. He 
stated that he had not been notified that he had been recalled to 
Plotting Company, and in the meantime the compaey had been moved. After 
going to regimental headquarters, he returned to ba?Tacks. From then on 
he went to Communications Compacy. at least once each day to request mail 
and talked to the first sergeant. On these occasions he did not report 
directly to acybody, there would be a number of officers present, and 
they would "just wait to see if acything was doing11 • He would look at 
the training schedule, and he saw the company commander of Communications 
Company several times. He never went to Plotting Company at all, except 

, once in search of mail right after his return from Bradenton. He did 
not look for orders there. He did not know what comparzy- he was in. 
During this time, he received no orders to attend the orientation course, 
and understood that until he received specific orders he could remain in 
barracks. He went to the orientation course about two days, found he was 
not carried on the roll, and stopped going. Shortly after returning fran 
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Bradenton he learned that his father was seriously ill at Bay Pines 
Hospital, St. Petersburg, Florida. Thereafter he went to visit. his 
father about 6130 in the afternoon a number of times. He would 
return to Drew Field each time about 9130 p.m., except on one 
occasion when on account of lack of gasoline he did not return until 
about 6 a.m., and twice when he did not. return until after one 
o'clock in the morning. He had no written pass or special permission 
for these absences, but stated that none was needed between 4130 p.m. 
and 7130 a.m. (R. 38-45, 51-59, 61). 

'!'he accused testified further that at the time "When his status 
of absent 1Vithout leave at Bradenton was cleared up, he did not read 
the letter of inquiry from the commanding officer of the Plotting 
Compa.ey., and did not know "What canpany was making the inquiry. The 
accused did not remember the details of the conversation on the 
occasion when Lieutenant Love saw him in the compaey area, but stated 
that he told Lieutenant Love that he "had been going to the Comnn.mica
tions Company" and was informed that Lieutenant Love had "recalled his 
officers" verbally. With reference to his conversation 1Vith the 
Provost Marshal at St. Petersburg, the accused stated that he told 
Uajor Stemple by telephone that he knew nothing about being absent 
without leave., ·and stated that so far as he knew he was not in that 
status. This was subsequent to his conversation Yd.th Lieutenant Love 
in the compaey area. With reference to the investigation by Lieutenant 
Waugh, the accused stated that what he told Lieutenant ·waugh was that 
he "couldn't have been A:i'{OL because I hadn•t been away even for two 
days", and that he implied that he had never been away in the daytime. 
He testified that after receivine an order from Lieutenant Love to 
report to Colonel Everitt., he went direct:cy, to regimental headquarters., 
Colonel Everitt was not there, the sergeant major did not know when 
he would be back, the accused returned that afternoon., and Colonel 
Everitt was again not there. The accused was taken to Colonel Everitt•s 
of!ice by Lieutenant Love the next day., he thought., but he was not 
certain of the dates. He did not see the note left on his bed by 
Lieutenant Love. On cross-exsmination he stated that a big difficulty 
at Drew Field was "the huge influx of officers 'With no available 
facilities for schools or for other purposes". There were "too many 
with nothing to do" (R. 42-47., 49-51, 56., 58). 

5. In rebuttal for the prosecution First Lieutenant Herman li. 
Farmer testified tha.t he cormnanded the Communications Company between 
23 January and 11 February 1943 and ..,-a.s present during that period 
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except that he took one day off a week. Du.ring that time he did not 
see or speak to the accused. The accused had been on ~ecial duty 
with the Commmications Company for about sixteen days in December, 
ending on 29 December when Lieutenant Farmer told the accused they 
did not need him any more and "sent him back to report to Lt. Love"~ 
Second Lieutenant William A. Wright testified, that about 28 or 29 
Decanber the officers borrowed by the Comnunications Company, in
cluding the accused, were told verbally that they were "to report 
back to the Flotting Company for dutyn. First Sergeant Ernest M. 
Votto, Communications Company, could not recall seeing the accused be
tween 23 January and 11 Februaey. Lieutenant Love testified that the 
accused did not report to him between 23 January and 11 February, 
and again fixed the dates of his ccnversations with the accused as 
shown in his original testimony.· Between the dates. stated above, there 
were about sixteen officers :in Plotti?: € Company and they were required 
to report informaJ.ly daily to Lieutenant Love except 'When excused. 
All of the officers who were verbally ordered for duty :with the Com
munications Company in December, reported back to the Plotting Company 
with the exception of the accused (R. 63-76). 

6. Although the morning report, ent:ry- showing the accused absent 
without leave 23 January was based on hearsay information and there
fore was not of probative value, it was cl.early shown by other ca:ipe
tent evidence that the accused was absent without leave from his 
organizatiort, the Plotting Company, from 23 January to ll February 1943 
(Spec., Chg. I). His presence at Drew Field, except during the evening 
or night on certain occasions, was not the equivalent of presence with 
his organization at Drew Field. It was shown without contradiction that 
he did not report to Plotting Compaey during this period, except to the 
extent of inquiring tor his mail on one occasion. 

It was also clearly shown that the accused failed to comply 
with a lawful order given him by Lieutenant Love on 5 February to report 
to Colonel Everitt immediately (Spec. 3, Chg. II). Colonel Everitt did 
not see the accused until 11 Februaey, when the accused was brought to 
him by Lieutenant Love. Even if the accused, as he testified, tried 
twice on the elate of the order to see Colonel Everitt, the order remained 
in ei'fect thereafter and no further effort to comply was shOffll. 

As to Specification l, Charge II, the evidence does not show 
beyond a reasonable doubt that the accused knowingly made a false state
ment to Major Stemple v.hen he stated th-at. he was not absent without 
leave "from Drew Field". It appears from tha evidence that officers were 
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allowed to leave Drew Field at night without special permission when 
not on duty. Even though the accused was absent without leave from 
his organization and had knowledge of that fact, yet it is not shown 
that he was absent without leave •from Drew Field", at the time of 
his statement to Yajor Stemple. 

7. The accused is 37 years of age. The records of the Office of 
The Adjutant General show his service as followsa J.'.idshipman, u.s.N.A., 
S June 192S to JO August 1928; enlisted service from 9 OCtober 1940; 
appointed temporary second lieutenant, Ari,ry of the United States, from 
Officer Candidate School, and active duty, 16 November 1942. 

8. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were committed during 
the trial. The Board of Review is of the opinion that the record of 
trial is legally insufficient to support the finding of guilty of 
Specification l, Charge II, legally sufficient to support the findings 
of guilty of all other Specifications and the Charges, and legally 
sufficient to support the sentence and to warrant confirmation of the 
sentence. Dismissal is authorized upon conviction of a violation o£ the 
61st ·or 96th Article of Viar. · 

Judge Advocate 
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War Department, ·J.A.G.o., ·2 7 JUL ·1943 - To the Acting Secretary of ·«ar. 

l. Herewith transmitted for the action of the President are the 
record of trial and/the opinion of the Board of Review in the case of . 
Second Lieutenant Frederick w. Lewis (0-1639308), Signal Corps. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally insufficient to support the finding of guilty of 
Specification l, Charge II, legally sufficient to support the .findings . of 
guilty of.all other Specifications and the Charges, and leg~ suffi 
cient to support the sentence and to warrant confirmation of·the sentence. 
I recommend that ,the sentence be confirmed, that the forfeitures be re-. 
m:J..tted and that the sentence as thus modified be carried into execution. 

3. · I am confirmed in my opinion that the sentence to dismissal 
should be executed by the statement of five of the seven members of the 
court ·or their reasons for adhering to the original sentence when the 
record was returned to the court for reconsideration of the sentence. 
These members stated that the dishonesty and lack o~ integrity disclosed 
in this case by an accused, who came from an Arm::, family and whose mili"". 
tAry training included three yea~s at the Naval Academy, we~e such 
deficiencies of character as cannot be corrected by disciplinary action 
and that an individual exhibiting such deficiencies of character was not 
worthy ~f holding a commission. 

. The Canmanding General, Third Air Force, has ·infonned me that 
Lieutenant Lewis has been reported absent without leave from Drew Field, 
Florida, since 10 July' 1943• 

. 4. Inclosed are a draft of a letter for your signature., transmit
ting the record to the· President. for his action, and a form of Executive 
action carrying into effect the recommendation made above. 

·~ . 
Myron C. Cramer, 

3 Incls. Major General, 
· Incl.1-Record of trial. The Judge Advocate General• 

Incl.2-Drft. of ltr. for sig~ 
Actg. Sec. of War. 

Incl.J-Form of action.· 

(Finding of guilty- of Specilication 1, Charge rr disapproved. 
Sentence co~d bit forfeitures remitted. o.c.v.o. 213, 2 Sep 1943) 

0196.1 -~ 
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Ar,rry :ervica ::'c:.:-ces 
In the CJff'ice of The Judge Advocate Ge::19ral 

~·,-ashington, D.C. 

CPJGI: 
er.: 233762 

1·1 JUN 1943 

U J I i ~ ~ S T A T E S 	 J 
\ 1mnH m/JJfl'EY DIVIJION 
) 

v. 	 ) 'i'rial by G.c.::., convened at 
) APO 1~'9, French ;.:orocco, Febru

::-.,econd Lieutenant JA.:.::r;.s A. \ 
I ary 1, 1943. Dismissal. 

1,ILlC/ ( 0-1012393), 70th I ' 
Provisfonal '.L'ank Battalion. 	 ) 

OPINI0] of the BCJJJ:.D CF R2VIB.'i 

LYON, HILL and ANDREl·;s, Judge Advocates 


1. 'l'he Board of Review has exam.ned the record of trial in the 
case of the officer named above and submits this, its opinion, to 
The iu~ge Advocate General. 

2. The accused was tried upon the following Charges and Specifi 
ce.tions: 

CIIA;;.GL I: Violation of the 64tli Article cf 1iar. 

Specification: In that 2nd Lt. James A; Wilson, 70th 
Provisional 'l'ank Battalion, having received a law
ful command from 1st Lt. John E,. ·:l>lullen, his superior 
officer, to "Don't talce that Jeepu, did, at the 
bivouac area of the 70th Provisional Tank Battalion, 
near Port Izyautey, French ?.Iorocco, on or about January 
19, 1943, wilfully disobey the same. 
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c~;.;1.IG-.c; II: Violation of the 94th J,.rticle 01. ,ic.r. 

Sp·~cific::.tion: In that 2nd Lt. Jai;:.es A. ·1iilson, 70th 

Provisional 'i'ank Batta,lion, did, at the bivouac 


·area of the 7Gth Provisional Tank Battalion, near 
Port Lyautey, French Lorocco, on or about January 
19, 1943, lmowin6ly and wilfully apply to his ovm 
use and benefit one 1/4 ton truck, U.t;. re;istra
tion number 20105997, of the value of about t:1027. 50, 
propert::r of the United St'.ltcs, furnished and intended 
for t~ie military service thereof. 

·:~e pleaded not [;UHtJ to and was found guilty of all Charges and Specifi 
cations. ~:o evidence of previous convictions vras introduced, Se was 
sentenced to be dismissed the service. 'l'he reviewing authority approved 
the sentence and forwarded the record oi trial for action under Article 
of \,ar 48. 

3, The evidence for the prosecution is substantially as follows: 

First Lieutenant John E. l.:ullen was tne acting commanding officer of 

the '70th '.I.'~~ Battalion stationed near Port Lyautey, French :.Iorocco 

(rt. 5). 1'he accused. was the platoon leader oi' Company'ttB!I, 70th Tank 

:Battalion. Li•.;::utenant :.iullen was responsible for all vehicles in the 

battal~on (R. 6). On January 18, 1943, Colonel De Rohan, Commanding 

O.fficer of tLe 60th Infantry wi1ich included the 70th Tank Battalion, 

callee. a meeting of all officers of the 60th Combat Team and stated 


· · 	th2.t no offj cer cou.ld use Government transportation for his personal 
use and that except in extreme emercency all vehicles would be off the 
hi;_;hway before c.i.ark. '.Che accused was present at this meeting (R. ?). 
On the evening of January 19, 1943, accused approached Lieutenant 
liullen in the bivouac of the 70th Tank Battalion near Port Lyautey 
and told him. that he was going to use a Government jeep for a trip 
•to town• and wouJ;d return about 10 or 11 o 1clocl: that night. 
Lieutenant i:.cullen explained to accused that current orders prohibited 
the use of ·Government transportation for personal use, that all vehicles 
had to be off the highway before dark, and furthermore that jeeps were 
for official use only. After some discussion accused stated in sub
stance that he had never r-:::ad any v.Titt0n order attaching hiin to Company 
C (of 70th Batt3.lfon), and until such time he "did not give a good God 
da'll!l" what Lieutenant 1,:ulle_n. thought, that he (accused) was going to 
do as he rt God daYJm plGasedn. lp until this time Lieutenant Mullen 
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had given no direct order to the accused as to the use of the jeep but 
. immediately t.'lcreafter as accused turned and walked 5 or·6 feet away, 
Lieutenant :Jullen specifically stated, "Don't take that jeepn (R. 6, 7, 10). 
This incident occurred in the presence of First Sergeant Charles K. Carmen 
and Private First Class Clyde W. Rogers, both of the 7oth Tank Battalion 
(R. 7, 8, 9). Lieuten&.n.t ~1ullen knevr of no duties of accused which re

quired the use of the jeep at that time. The jeep had been assi~,ned to 

accused's platoon (h. 10). Lieutenant llullen saw the accused and Private· 

Edward J. Gossler, Company B, 70th tank Battalicn, enter the car and 

leave the area - Gossler doing the driving (R. 11). The car (No: 

20105997), was driven to Port Lyautey, where aqcused met Captain Hilton. 

At some hour aft~ 9 o'clock anci after dark, accused returned to the car 


and 	pr.oceed&d fr~ Port Lyautey to the bivouac area. After accused got out 
of the car in Port Lyautey, Gossler drove the jeep to the nshowers11 of the 
36th Engineers and waited there until accused returned (R. 12, 13). 
Major Thomas G. Taylor~ 9th Infantry Division Headquarters, Division 
Automotive Of:i.'icer, testified that all i-ton trucks s_i.'lll.lar to the vehicle 
described in the Specification, Charge II, are purchased by the Goverrunent 
at a value of 01027.50 (n. 4). 

For-the defense there was introduced in evidence Field Order 

No. 2, Headquarters 9th Infantry :Civision, dated January 13, 1943, the 

pertinent part of which provides: 11 Co B 70th 'l'k Bn Lt will move _to bivou.ac 

area near Co C 70th Tk Bn Lt and will .be attached to 60th Inf for Adm,1HH:.n 

(F:. 7; Def. Ex. l); also a copy of Special Orders No. 17, 9th Infantry 

Division, dated January 21, 1943, paraeraph 2 of which provides: 11Eff 


1B118 Jan 1943 the 1st and 2nd Plat reinforced, of Co 70 Tank Bn are 
atchd to Co 1C1 70 Tank Bn for qrs rations adm tng and duty• (R. ?; 
Def. Ex. 2). 

The accused testified that on Janua.!"'J 19, 1943, he •remarkedn 

to Lieutenant I.Iullen that he was leaving the bivouac area and would re

turn about-10 o'clock. Lieutenant Mullen inquired what means of trans

portation would be used, "* -l:· * I told him I was going in my jeep -l} * *"· 

Lieutenant· }~ullen asked accused how he r:ould return. Accused stated that 

he would return in the jeep. Lieutenant Mullen then said., ·n 'That jeep 

will not come back after yout. .And I replied 'I won•t let the jeep come 

back to the area 1•. Lieutenant }iullen later remarked: 


•tYou will not keep that jeep., Wilson', and I told 
him that I was. So Zar as I knew I had no orders 
attaching me to Company c, that I only received one 
order and that was to move into the 60th Infantry 
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area and be attached for rations and until I 
received some definite orders I woald continue 
to do aa I pleased in running my transportation. 
I turned around and walked off and Lt. hlullen 
called after I had gone and said., 'Dcn•t keep 
that jeep'". 

Accused stated that he had received no orders to. the effect th.,it hi:! 
was a part of_the Provisional Tank Battalion, and that as supericr 
officer of attachment of B Company he was responsible for all trans
portation. In effect accused adi1dtted stating to Lieutenant :.Iullen 
that if anything went wrong with respect to his use of the jeep, he 
(accused) would suffer the consequences. He did not deny saying that 
he would do as UHe God Dam pleasen. He admitted taking the vehicle 
to Port Lyautey where he met Captain f,ilton of the 47th Infantry and 
later had dinner with a French fo:rdly (R. 20, 21). ·He stated that his 
reason for taking tha jeep was to return some a.mrnuni tion that was not 
needed. Al tl.ough the azr,.munition was placed in the truck, before leaving 
the bivouac area, accused made no effort to deliver it but stated that· 
he had given instructions to the driver as to the delivery. Y.'hen asked 
if he told the driver where.to take the ammunition he answered 11Sir, 
he knew where to talce it11 (R. 21). Accused stated that the ammunition· 
was left in the jeep after returning·from Port Lyautey and denied that 
it was placed in the jeep merely as an excuse to visit the french family 
(R. 20, 21). Gossler ::.tated that there was a part of a case of ammunition 
in the car and he thought that it was being returned. :ihen asked where 
it was to be taken, replied nr don't know Sir, somewhere in the 47th 
Area•. He stated that the ani.munition was delivered the next day (R. 12, 13). 

i.:ajor Fred C. File, 47th Infant:r:r, stated that several days 
prior to January 18., as Plans and Training Officer of the 47th Infantry 
he notified accused that he (accused) was to move to the 60th Infantry 
area near Company C. , ..fitness stated that the order came through that 
a platoon·of the ?Otli Tank Battalion would be·attached to the 60th 
Infantry for administration. Accused raised tl1e question in regard 
to his training. Upon inquil"J at division headquarters, witness was 
advised by hi:gher authority that the platoon (presumably of accused)· 
was attached to the 60th Infantry for administration with Company C 
and would receive training with the.70th Tank BattalioQ - that orders 
would be transmitted to the accused (R. 15). r.:ajor File stated that 
he had known accused three months. Accused at one time had been attached 
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_to his Bs.ttalion. iiitness st2.ted that when with his command, accused 
received and carried out orders in an excellent spirit (R. 15). 

Second Lieutenant Walter 'l'. Anderson, Company :2, 70th Tank 

Battalion, testified that he was present on the afternoon of January 

19 and hc2rd the controversy between Lieutenant Mullen and accused 

regarding the use of the jeep. According to the witness accused ap

proached Lieutenant 1.:ullen and said: 


"'* * *Lt. ;..Iullan I knew this was coming. You 
are the superior now. I haven't seen any written 
orders attachinE me to you. :All I have seen is 
Field Order No. 2, tellin:c: me I am attached to the 
60th Infantry and I was to move ne2.r Company c, 
and until I get such orders.attaching me to you 
I'll do just as I God dam please * .,,: i:·'. 1/hen Lt. 
ililson (accused) walked awa-;;, Lt. r.:ullen called 
after him and ,~aid, ':Je :i.re not r:;oin;:; to send a· jeep 
1.)acl-: aft.3r you'. Lt. "ifilson continued to walk and 
Lt. :.:ullen said, 'Don't keep th'.t jec;, in town'". 

Vii tness statyd that Lieutenant I.Iullen did not say "Don• t talce that jeep"., 
and further stated that he had seen no order authorizing C Company to 
take over for maintenance vehicles of Co1r.pany B (R. 18). 

First Lieutenant a.cha.rd Greene, 70th Tuik Battalion, stated 
that wliile the inve +.i;;;ation was being ::nadG he heard Lieutenant 11ullen 
say th&t the st~:tem,~;,ts (presumably of the witnesses) did not agree and 
that it would t,., necessary for the:n to a.;;;ree 11 to rn~ce the charges stick•. 
·,1atness stated that the remark was not made in the prec,ence of any of 
the witnesses ( ~I. 17). 

4. It clearly appears fron fo.:; ,~vidence that Lieutenant Mullen 
"as the acting cw1'D.anciing officer of' the 70th '1:ank B(~ttalion and that 
effective, Januar;,r 18, 194.3, the accused, by para6raph 2 of Special 
OrGers I~o. 17, Headquarters, 9th Infant!"J Division, was transferred to. 
th3 70th To.."lk Battalion for qua.rt3rs, rations, administration, training 
and c;:c1ty (Bx. 2). On January 18, the ac(!used was present at a called 
meetin;,:; of all officers of the 60th Combat· Team at which meeting Colonel 
De ::ohan, the Commanding Officer, stated that no officer should -qse 
Gov.:Jrnme:nt transportation· for his person.:?.l use and that all v.:ihicles, 

.·except in extreme emergency shoulct be off the roads before ·dark. On 
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t,he afternoon of January 19, 1943, the accused, in recognition o.f the 
authority of Lieutenant :t.iullen, the Actini;:; Cornmandinc Officor of the 
70th Tank Battalion, stated to Lieutenant lfallen that he contemplated 
the use that evening of a certain Goverrunent vehicle, for the purpose 
of going to Port Lyautey. V;hen accused was reminded of the standing 
orders ,-rith respect to personal use of Governnent vehicles, accused 
stated ·that he knew the orders and would b3 the one to suffer. While 
Lieutenant hlullen was trying to reason with accused and dissuade hL~ 
from his expressed purpose, accused questioned the authority of Lieutenant 
Hullen and-stated that he had never read a written order attaching him 
to Company C and until such time he would 11do as he God dam pleased11 • 

Thereupon Lieutenant :,1ullen gave to accused the order, "Don't take that 
jeep". The vehicle referred to wac: (:overnment property, furnished and 
intended fer military service, and its cost to the Government was $1027.50. 
The accused proceeded to take the vehicle and had an enlisted mon drive 
him to Port Lyautey. 1/mile in Port Lyautey accused met Captain Hilton 
and later had dinner with a French family.· The hour of his return to 
the bivouac area is not clear; however, it definitely appears that it 
was dark and after 9 o I clocl: when he left Port Lyautey. 

5. In the light of all the facts and circumstances as disclosed 
by the record, the Board of Review is convinced that the evidence fully 
warranted. the court in finding the accused f:,'"llilty as charged. With 
respect ·to Charge I and its Specification, the defense contended first, 
that accused h2..cl received no written orders attaching him to the 70th 
'l'ank Battalion, and, that therefore, he was not subject to the orders of 
Lieutenant l.Iullen a...'1d, second, that Lieutenant l:.'iullen did not say "Don't 
take that jeep" but said, 0 Don 1 t keep that jeep•. In ·answer to the first 
proposition, while the evidence clearly show3 that accu3ed had beEln 
attached to the ?0th Tank Battalion, and supports the inference that ac
cused knew he had been so attached,~ it is the opinion of the I3oard of 
Review that the legality of the order did not depend upon such transfer 
or attachment. 'l'he mere fact that accused had threatened to use the 
jeep in plain violation of standing orders, with which he was familiar, 
not only vested Lieutenant Mullen with the legal authority, but imposed 
upon him the military duty, as a superior officer, to issue tha order 
in an effort to prevent flagrant breach of discipline. The second 
proposition is wholly untenable. It makes no difference whether the 
order was, anon 't take that jeep•, as testified by Lieutenant I,lullen, 
or, anon't keep that jeep"; as testifi3d by accused. The evidence 
shows, that accused not-only took the jeep, but kept it until a late 
hour. In either case he disobeyed the order of his superior officer. 
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The disrespectful language of the accused, and other attendant 
.circumstances surrounding the incidant, unmistakably show a willfull 
disobedience. 

iiith respect to Charge II and its Specification, it is undisputed 
that the vehicle was mmed by the Goverrunent, that it vras furnished and in
tended for the military service, that its cost to the Govern~ent was $1027.50, 
and that it was used by accused at the place and time alleged. It was con
tended however, that the vehicle was taken for the purpose of transporting 
amunition, and not for the personal use and convenience of accused. The 
court by its findings, and justifiably so, has rejectedthisspacious con
tention. It is inconceivable that the accused wculd have conducted himself 
in such an unbecoming and insubordinate manner, if his proposed use of the 
vehicle had been in furtherance of an official duty. The e vidence conclu
sively shows a temporary and unauthorized use of the jeep as a means of 
transporting the accused to Port Lyautey for his own personal convenience 
and pleasure. The fact that he used the vehicle in violation of·standing 
orders and in discbedience of the corrunand of his superior officer, warrants 
the inference that the act was willfull. Such use is a misapplication 
within the meaning of Article or ~ra.r 94 ( Ci,f 193003 Simpkins). . 

6. The accused is 20 years and 9 months of age. 'l'he records in the 
Office of The Adjutant General si.1ow thc.t he was graduated from 1'Ioodrow. 
Wilson High School, Dallas, Texas, ~ 1940. He was commissioned a ten,porary 
second lieutenant, Army of the ~nited States, Armored Force Officer Candi
date School, Fort Knox, Kentucky, and ordered to active duty August 22, 1942. 

7. The court Wb. legally constituted. No errors injuriously affecting 

the substantial rights of the accused were committed durin[j the trial. In 

the opinion of the Board of Review the record of trial is legally sufficient 

to support the findings of guilty and the sentence. Dismissal is authorized 

upon conviction of violation of Article of War 64 and 94. 


h ·~s "-3. , Judge Advocate, 

c/k,~• Judge Advocate, 

~ /<.. ~~. Judge Advocate. 
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1st Ind. 

War Department., J.A.G.o• ., JUti 1 ~ 1943 - To the Secretary of War. 

1. Herewith transmitted for the aotion of the President are the 
reoord of trial and the opinion of the Board of Review in the case of 
Seoom Lieutenant James A. Wilson (0-1012393)., Infantry. 

2. I concur in the opinion of the Board of Review that the reoord 
of trial-is legally sufficient to support the findings and sentence and 
to warrant confirmation thereof. I recommend that the sentence be oon
firmed but that the exeoution thereof be suspended during the pleasure 
of the President. 

3. Inclosed are a draft of a. letter for your signature, trans
mitting the record to the President for his action, and a form of 
Executive action designed to carry into effect the recommendation here
ina.b,ove ma.de, should ·suoh action meet with approval. 

~-~.~- e .... 
J.t,ron C. Cramer, 
1.kjor General, 

3 	 Incls. The Judge Advocate General. 
Incl. 1 - Record of trial. 
Incl. 2 - Draft of let. 

for sig. of Seo. of War. 

Incl. 3 - Form of action. 


(Sentence conf~d but execution· suspended. G.C.Y.O. 15J, 21 Jul 1943) 
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'\'[Alt DEPAR'l'LiENT 

Army Service Forces 
In the uffice of The Judge Advocate General 

1iashine;ton, ii.C. 

SPJGN 
CH 233763 

- ;l S ..;:J~ 1943 

U N I •r E D. S T A T l: S ) 9TH IIIFAHTRY DIVI::iIOir 
) 

v. ) Trial by G.C.lf., convened at 
) Port ~autey, j.."rench i.Iorocco, 

Second Lieutenant JUHN W. ) 25 January 1943. Dismissal. 
L(i:jTHER (0-1633377), 9th ) 
Signal Company. ) 

OPINION of the BOA.'lD OF IiEVIE\'l 

cm;ssoH, Lil:'SCOLill and Slliill'ER, Judge Advocates 


1. The record of trial in the case of the officer named above 
has been examined by the Board of Heview and the Board submits this, 
its opinion, to Tm Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifi 
cations: 

CHA...1GE: Violation of the 95th Article of War. 

Specification 1: In that Second Lieutenant John 

William Lowther, .9th Signal Company, was at 

Port ~autey, French Morocco, in a public 

place to m.t: "Lux Bar, 11 on or about Janu
ary 18, 1943 so drunk and disorderly while in 

uniform in the presence and hearing of several. , 

persons as to disgrace the military service. 
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Specii'ication 2 :" In that Second Ll..eutenant John 

1"filliam Lowther, 9th Signcl Company, at Port 

I~rautey, French L:orocco, on or about January 

18, 1943, in a public place to ,·dt: 11 Lux Bar, 11 


Port l.ffautey, French Uorocco, did wilfully 

and unlawfully brandi.. sh a 32 c£J.iber automatic 

pi~tol, Guernica make. 


He pleadeci not ;:;uilty to the Charge and both Specifications and was 
found Qlilty of Specif1cation l; of Specification 2, guilty except the 
uord.s 11A 32 caliber automatic pistol, Guernica make", substituting there
.for the words, 11 An automatic pistol11 , of the excepted words, not guilty, 
of the substituted words guilty; and r,uilty of the Charge. He was sen
tenced to be dismisseci the service. The reviewing authority approved the 
sentence and forvrarded the record of trial for action under Article of 
Yfar 48. 

3. The evidence for the prosecution shows the issuance of the 
following order: 

"}fr.:.AD,Nil..'.:TIBS FillST P~iDVISIONAL R:1IGAD"B 
i'f.CSTBRN TASJC li\XiCE 

A. P. o. 1,'9 
19 December 1942 

DAILY mDEH. ).. 
llU1•,J3Di.l 28 ) 

* * * * 
4. Prev:i.~us orders issued by this headquarters, reference 

all officers carrying weapons at all times, are revoked. 

Officer will carry weapons only when on duty Vii th troops 
or when so instructed otherwise.· 

Dy com:mnci of Brigadier General TRUSCOTT: 

DOH L. C.ARIETOIJ, 
Colonel, Cavalry 
Chief of Staff. 
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. OFFICIAL: 

s/ O. T. Sanborn, Jr. 

O. T. SA1IBOP.N, 
1st Lieut. In

Adjutant." 

Jr., 
f. 

This is apparently the order the defense counsel referred to when he 
inquired of Captain John Charles Liggett, the accused's company connnander, 
whether or not the accused "was present at the time this order was 
issued"; to which inquiry Co.ptain 'Liggett' s response - 11He was on DS 
at this time and so far as I know he has not seen-" - was interruttod 
by the court 1 s sustaining the prosecution I s objection (R. 15; Ex. 2). 

Prior to the commission of the alleged offenses, the Assistant 
Division Commander, 9th Infantry Division, of which the accusedts organi
zation was a component, held a meeting of the special staff officers 
and commanders relative to the conduct of-officers, which the Assistant 
Division Commander said had to be ir"proved. Lieutenant Colonel Eugene 
A. Kenney, Signal Corps, 9th Infantry Division, was present, and later 
"talked to Captain Liggett· ~d covered the points that were brought out 
by the Assistant Division Commander, and drected Captain Liggett to 
inform all the officers of the 9th Signal Company of what the Assistant 
Division Commander Ind said" (H.. 16). 

In pursuance of these instructions, on the same d~te, and 
prior to the cor..missi0n of the alleged offenses, Captain Liggett 
cautioned the officers of his organization, including the. accused, 
relative to their conduct in town, advising them, that the Assistant 
Division Commander had held a conference, and mentioned the facts 
of the officers' misconduct in tovm; further that the General was 
dissatisfied vd th it and 11 the bad influence it was setting" (R. 17). 

The Lux Bar is a drinking establisltnent in Port Izy-autey and 
open to the public. After the bar closes at 18.3(\ the management serves 
French civilians until about 1900, "but. there are some purchases on. the 
side". Between 2000 and 2100 o:i the evening of 18 January 1943, the 
accused was in the Lux Bar trying to purchase a bottle of .vine, and 
the waiter was trying to tell him they ;vera out. '.!.'here was a crowd 
of eight or ten people, around the accused - civilians, American 
soldiers, :ii'rench soldiers and officers - and ha 11 semned to have been 
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causing soroo disturbance", when the Shore Patrol, consistin:; of Bennie 
Pierce Strickland, Yeoman, .3rd Class, and his assistant, entered the 
Imc Bar in the course of its regular rounds. The Shore :i:'atrol I s 
orders with reference to officers, eccording to Stricklaiid 1 s testimony 
required that "when we finci them in a drunken condition we only t!'y to 
quiet them .down which ,.,e always try to do, then carry them back to 
their station". Stricl::land asked the accused to quiet dovm. The ac
cused responded by telling Strickland "Allez, Allez 11 • Strickland re
peated his request, stating, if it was not complied w:i th, the Shore 
Patrol would have to take further steps iri the matter. The accused 
turned around "and saw that we were 1:.P. 1 s or Shore Patrol" and be
gan to quiet down. Stricklar:d and his assistnnt started out. They 
had reacl1ed 'the door, when an outburst of noise caused them to look 
around. 'i'he accused had drawn a pistol and was brari.dishinr; it in the 
direction of some soldiers, sailors and French officers. The Patrol 
"immediately took steps to make him put his [,'1ln awey-, ,.hich he did". 
The yeonan's testimony.continues: 

"Ile then made the remark to one of the ·H.P. 's that 
•If I kill one of Lieutenant Lafferty 1s·men I will 
get a ten day leave' •.One of the LP. 1 s ran out
side and blew his whistle two ti.mes and a Lieutenant 
Watch Officer appeared arid the case was turned over 
to him -i:- -i~ -i:-11 • 

To the best of Strickland's judgment, the accused was drunk (R. 5-7). 

During the period of tire covered by Strickiand' s testimony, 
l'rivate -FirGt Class Ylal ter S. Smotherman of the I!J.litary Police Platoon, 
9th Infantry Division, was at the Lux Bar making his regular round. He 
and his assistan~ were near a table at the end of the bar, talking, in 
line of military;police duty, to ~other soldier, a friend of theirs. 
The accused came into the bar 11vrl.th a pack or something in his hand". 
He looked at Smotherman and his assistant, and made some motion with his 
mouth as if sayine 11Allez", directing them to get out. 11He looked like 
he was drinking", Smotherman testified, "so I didn't say anything oz: 
didn't move". Then the accused ceme over to the military policemen 
and made the remark, "Lt. Lafferty would not like for one of his men 
to be in the Lux Bar" tellin& them to get out and get to their posts 
wher.e they belonged. Smothennan remarked, 11Sir, you h£.vc given me a 
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direct order to get out", and obeyed it; but soon returned with his 
assistant to check further. '\'i11en he entered the bar the second ti.me, 
the accused, who was 11wavin;:: a pistol in the air", came over to 
Smotherman, asserting, "Lt. Lafferty has r,:Lven me pennission to shoot 
any of his men and if I shoot one of them, I' 11 get a 10 day leave 11 • 

This pronpted Smotherman to go to the door and blow his whistle, 
whereupon Ll.eutenant Scott - ."the· Lieutenant on Patrol" - ca'lle over 
and started talking to the accused (ll. 8-lJ). 

Smotherman I s experience ,ti. th the mill tary police had -tausht 
him, "If you can drink ten bottles of beer, it will make you drunk:11 • 

He would say, he testified, that the accused was eieht-tenths drunk; 
following this testimony, he responded in the affirmative to the de
fense counsel I s sugcestion, "Then you would say that he had had eight 
bottles of beer or the equivalent?" It was his duty, Smotherman also 
testified, to arrest the accused under the circumstances; instead he 
went out and got Ll.eutenarrt; Scott - the Watch officer - and tu.med the 
case over to him(~. 10). 

Second Lieutenant Jesse D. Scott, Company A, 60th Infantry, 
was on patrol duty for his battalion in Port lzy'autey, on the night o·f 
the offense. This duty consisted of "seeing that men were properly 
dressed, and maintaining discipline". At approximately 2030, he heard 
tro loud whistle blasts, the signal .for the military policemen. A 
quarter of a minute later, a military policeman came rurming over to 
bin and reported "an officer in the Lux Bar causing some trouble and 
flashing a pistol around11 , at the same time requesting Lieutenant Scott 
to 11 come over an-:l st, lghten it out11 • Lieutenant Scott immediately 
proceeded to the Lux .car w~re the accused was pointed out to him. 

· He walked up to the accused and said "Lieutenant, I hear you have a 
pistol on you and you might get into some serious trouble", also 
mentioning 11 th.'.'\t there is an order out ai;ainst carrying a uenpon in 
town". He referred to Daily Order Number 28, Headquarters First 
Provisional Brigade, rlestam Task Force, 19 December 1942, already 
quoted in.full. The accused made no response·but accoopnnied 
Lieutenant Seott across. the room away from the bar, while Scott· 
tried unsuccessfully to eet the gun away from him, asserting; 11Ho, 
I 1d ratoor give up drinking than to give up my pistol". Then Scott 
persuaded him to go outside, telling him it was best to get out of 
town and stop drinking, to which the accused a:::reed; but refused a 
ride to his organization which Scott offered him, in the quarter-ton 
truck in which Scott followed slowly as the accused walked up the 
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street, stag:.:,:erine slightly~ until he disappeared behind the telephone 

exchange building (E. 11-13 J. 


Ll.eutero.nt Scott testified, with reference to the accused, 

"I ,"Ould say he was drinking pretty heavily but I couldn't swear to 

the exact degree of drunkenness11 • He did not see the accused vdth the 

pistol, but he llsaw a bulge on id.s blouse that could have been a gun 

or it could have been some other object" (R. 11-12). 


That same night, as Captain Ll.ggett, the accused's company 

commander, was driving away from the PTT Buildine, the accused hailed 

his vahicle and requested "transportation back to the bivouac area". 

Captain Ll.ggett could not determine whether the accused was drinking 

or drunk when he entered the vehicle. About 2400, that same evening, 

Captain Ll.ggett acco,npanied · the Division Sienal Officer .to the accused I s 

tent for a.n interview, in which the l'rovost llarshal, 9th Division, also 

participated. The accused was asked if he was in town that night "about 

2300", and if he had a gun. He said he did have, but that he had mis

placed it and did not knOVf where it was. Before the interview was 

concluc1.ed, however, it was.found "outside the ·tent in some sand" (H. 13-14,

16). . 


Upon cross-examination it developed that the Division Signal 

Officer had originally charged the accuseci under Article of )7ar 96. · The 

charge was changed to violation of Ji.rticle of Ylar 95 upon the advice of 

th~ division judge advocate (R. 16-17). 


4. The evidence for the defense shows that on the day of the offense, 

coffee was late arriving at the svd.tchboard in the PTT Buildir..g, and 

the accused telephoned to ascertain when it would be sent. Staff 

Sergeant Dale R. Roush, 9th Signal Company, took the call. The accused 

instructed him to get the coffee ready, and Sergeant Roush advised the 

accused that he had the. coffee 11on the way". Sergeant Roush could not 

say that, at any t~me during this telephone conversation, the accused 

seemed rational. Sergeant Roush did not see the accused at all, in 

the evening (U. 18). 


First Lieutenant Henry W. Blanchard, 9th Signal Company, was ap
pointed investigating officer with reference to the offenses allegeµ in the 
Specifications in this case, 1\hich were then charged under Article of11ar 96. 

· He did not at any time investigate any charges under Article of War 95 
(R. 18-19). 

5. The accused, havin;:s been properly advised of his rights as a wit 
ness.i. elected to "remain mute" (R. 19). . 


6~. Specification 1 of the Charge alleges that the accused, while 
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.in uniform and in" the presence and hearing of several persons, was so 
drunk and disorderly in a public place as to disgrace the milltary 
service. 

The uncontradicted evidence shows that, after creating a 
disturbance in.~ public bar, with eight or ten persons - "civilians, 
American soldiers, ·French soldiers and officers" - surrounding him; 
he ordered m1ay the members of the military police and shore patrol 
who were performing their ciuty in attempting to quiet him; and, 
wavine a loaded pistol, announced that he had,permission to shoot 
military policemen and, if he shot one, would get a 10 day leave. . 
His language and conduct were such as to cause·uncontradicted witnesses 
to charq.cterize him as "drunk", "eight-tenths drunk" and "drinking 
pretty heavily". V/hile · Lieutenant Scott 11 couldn I t swear to the exact 
degree of drunkenness", the record indicates it was sufficient, in 
connection with the words and actions proved, on the occasion in 
question, to reflect disgracefully upon- the military service, and to 
constitute conduct unbecoming an officer and a gentleman. 

Q• Specification 2 of the Charbe alleges that the accused 
willfully and unlawfully brandished a pistol in a public place. '£he 
evidence that he willfully brandished. the pistol in a public place 
is uncontroverted. The basis of the illegality appears to be the 
violation of Daily Order ii 28, Headquarters F'irst Provisional Brigade, 
Western Task Force, 19 December 1942, involved in carrying the pistol 
off duty. There is no evidence that the a-icused was a member of this 
brigade. Hovw'er, ~i.ie brandishing of the pistol was part and parcel 
of the drunker; dis, ..:.er alleged in Specification 1, and, as such, was 
unlawful. The two Specifications in fact reflect tvro phases of the 
same offense; or rather the "disorder", referred to generally in 
Specification 1, comprised and included the brandishing of the pistol, 
described sp ::ifically in Specification 2. As both Specifications 
are drawn under Article of V{ar 95, no prejudic~ resulted to the accused, 
either fT9m the multifariousness of the pleading - indeed• as already 
sugeested, Specification 2 2.mplifies and clarifies Specification 1 
or from the finding of guilty of both Specifications under the one 
Charge. . 

?. The changing of the Charge, at the suggestion of the staff, 

judge advocate from violation of_A~cle of ,1ar 96 to violation of 
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Article of Wc.r 95, after the case had been investigated; did not re
quire a second investigation, since the investigation already made was 
concerned 'With the identical offense, and should properly have covered 
all matters essential to detennining the necessity of a trial. This 
one investigation, therefore, constituted compliance 'With Article of 
War 70; in further compliance ,vi th which Article, the charge was 
proper]:y' referred to the staff judge advocate for consideration and 
advice before trial was directed. It was upon the staff judge advo
cate1 s adv.i.ce that the change was made, 'Without, in any manner, de.:.. 
priving the accused of any statutory right, but rather is clear 
furtherance of the purport of the statute (par. 35, pp. 24-26, 
1I.C.I:., 1928). 

8. Immediately after the arraienment, and before pleading 
to the Charge and the Specif'ications, the defense moved for a two
dcy postponement of the trial, 11 due to lack of time and the seriousness 
of the charge, and the defense has not had sufficient "time to secure 
the necessary witnesses to present its case as the charges in this · 
case Were served today -l:- -l:- *" • 'i'he court Complied Yri.th th3 prosecu
tion's suggestion to proceed with the trial "a.nd if at a:ny time it 
becomes necessary for the defense, the court will grant a recess 
for the purpose". The defense voiced no objection to this arrangement, 
and made no subsequent motion for continuance, postponement or re
cess, but, ,men the prosecution rested, st2.ted, '".Te desire to call 
two witnesses that are now.available ,:- ,:- -i:-11 , proceeded to introduce 
evidence, and, follcming the prosecution's argument, made one on 
behalf of the accused, based entirely on the evidence adduced on the 
trial. The provision of Article of War 70 that in time of peace, no 
person shall, ar,ainst his objection, be brought to trial before a 
general court-rnartiul within a period of five days subsequent to the 
service of c:1arges against him, does not apply in time of war., Article 
of Har 20 leaves to the discretion of the court the grantinc of a 
continuance for reasonable cause. ·The record, in this case, discloses 
no abuse of the court's discretion in proceeding vdth the trial. 

9. The accused is 26 year~ of aee. Yiar Department records sho~ 
enlisted service from 17 February 1941, terminated by honorable dis
charge 2 June 1942., to accept comrnission as Second Lieutenant, SiE,lal 
Corps, Army of the United States, effective 3 June 1942. 
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10. The court was leeally constituted. No errors injuriously 
affecting the substantial ricl:ts of the accused were comr.rl.tted durine 
the trial. In the opinion of the i3oard of !leview the record of· trial 
is lec~ally sufficient to support the :findings of guilty and the sen
tence an:l. to uarro..nt confimation thereof. Dismissal is mandatory 

. upon conviction of a violation of the 95th Article of War. 

at- !.~de• /;dvocate • 

. . 
~ , Judge Advocate. 
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SPJGN 
C!.1 233763 

1st Ind. 

Trar Department, J.A.c.o • .,12 ~:'.Ji_ :~~-1?, - To the Secretary of Yfo.r. 

1. Here,vith transmitted for t.he action of the President are 
the record of trial and the opinion of the Board of Review in the 
case of Second Ll.eutenant John 1l. Lowther (0-1633377), 9th ;:}i~al 
Company. 

2. I concur in the opinion of the Board of il.eview that the re
cord of trial is legally sufficient to support the findings of :;Uilty 
and the sentence and to -warrant confirmation thereof. I recommend 
that the sentence be confi.rmed, but in vi·ew of the youth of the 
accused and his inexperience as an off-leer, that the sentence be 
suspended durine the pleasure of the !-'resident. 

3. Inclosed herewith are the draft of .a letter for you.r sig
nature, transmit.ting the recordtotte::-resident for his action, and 
a form of Executive action directing that the sentence as thus modi
fied be carried into execution. 

Myron C. Cramer., 

lJajor General., 


The Judge .Advoca~e General. 


3 	Incls 
Incl l - Record of trial. 
Incl 2 - D~. of ltr. for 

Sig. Sec. of War. 

Incl 3 - Fo:nn of Executive 


action. 


(Sentence confirmed but suspended. o.c.v.o. 199, 12 Aug 1943) 
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WAR DEPART'...iENl' 
Army Service Forces 

In the Of.rice of Tha Judge Advocate General 
Washington, D.C. (121) 

SPJGH UAY ~ 61943 
CM 233766 

UNITED STATES ) 81ST INFANTRY DIVISION 
) 

v. Trial by G.C.M., convened at ~ Camp Rucker, Alabama, March 

Second Lieutenant JOHN M. ) 22, 1943. Dismissal. 

NICHOLL (O-lJ02l74), 322nd ) 

Intantr;y. ) 


OPINION of the BOARD OF REVIffl 

HILL, DIUVm and LOTTER.HOS, Judge Advocates 


l. The record of trial in the case of the officer named above has 
been examined by the Board of Review, and the Board submits this, its 
opinion, to The Judge Advocate General. 

2. The accused was tried upon Ch8:I'g• and Specification: 

CHARGE: Violation of the 95th Article o! War. 

Speci!icationi In that Second Lieutenant John M. Nicholl, 
322Id Infantr;y, did at Camp Rucker, Alabana, on or about 
Febl"U8l7 28, 194.3, conduct himself in a .manner unbecoming 
an officer and a gentleman by getting drunk together with 
and in the presence of an enlisted man, to-wit: Staff 
Sergeant Ivan L. Medley, Anti-Tank Company, 322nd In
fantry, this to the prejudice of good order and militar;y 
discipline. 

Accused pleaded not guilty- to and was found guilty or the Charge and 
Specification thereunder. He was sentenced to be disnissed the service. 
'!be rmewing authority approved the sentence and forwarded the record 
of trial for action under the 48th Article of War. 
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.3. The evidence for the prosecution shows that on the evening 

ot February 28,194.3, when Major Chester A. Lively, 322nd Intantry, 

returned to his barracks at about 2200 o• clock, he went to the 


- la.trine before retiring and i'own there a sergeant, whom he later 
learned waa Sergeant Medley in "pretty bad shape" and intoxicated. 
Major Lively followed the sergeant into the room or Lieutenant Wade 
and the accused. The sergeant stated that he belonged to Company- C. 
Accused was lying face down on his bunk, i'ully dressed with his blouse 
and pink uniform, and was very seriously under the innuence or 
llq_oor. He failed to stand on his teet when Major Lively entered.the 
room, his eyes were blurred, his face fiushed and he had nothing to 
say. Major Lively "could not sq positivezytt whether the accused am 
the sergeant had been drinking together. The sergeant had a bottle ot 
beer in his hand when Major Lively entered the room. There was no 
indication that the accused had given to the sergeant the bottle which 
the sergeant was holding in hi.s hand (R. 4-6). Major Lively infonned 
the regimental. commander Colonel B. w. Venable, or what he had seen, 
and as directed, ordered the sergeant to lean the barracks ,ilnm:ldiatel.y 

. and told accused that he was under arrest and confined to his quarters. 

Second Lieutenants Jack T. Garrett and Norvin E. Ingram 
occupied a room next to the room or accused. Major Lively came to the 
door and asked Lieutenant Garrett to come to the next room as a witness. 
Lieutenant Garrett fourxi the accused anq a eta.ff sergeant in the room. 
He saw the accused lying on hi.a bed, with his race flushed and his 
eyes "kin:i or watery". The accused was slow to respond in talking. 
Lieutenant Garrett testified ai direct examination that accused had a 
bottle in his hand but on cross-examination stated that he was afraid 
that he could not swear that accused did have a bottle in his ham. He 
did not observe whether the sergeant had a bottle or beer. There was a 
case of beer in the middle of the noor and some beer bottles all 
around the room.' In the opinion of Lieutenant Garrett the accused was 
wner the influence of liquor and the sergeant was thoroughly under the 
iniluence or liquor. Lieutenant Garrett then returned to his room 
(R. 7-9) •. 

Upon ·the return of Lieutenant Garrett, Lieutenant Ingram went 
to the roan of accused. He saw the accused ]s-ing on the bed and a 
staff sergeant on the opposite bunk. Upon cross-examination Lieutenant 
Ingram stated that before he came into the room, the sergeant h?.d left 
the room with a beer bottle in his hand. The accused was on his back 
on the bed~ had a "kind of a glassy stare" in his eyes, did not appear 
to know that Ingram was in the room, and seemed to be in an intoxicated 
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condition. In his opinion, the accused was drunk. He could not say 
whether the case of beer on the floor contained empty or f'ull bottles. 
He did not observe the accused drinldng beer (R. 6-7). 

4. No testimoey was introduced by the defense. The accused 
elected to remain silent. 

5. The evidence shows that Major Lively found Sergeant Medley in 
the latrine of the officers barracks and tollond him into the room ot 
accused. The accused was lying on his bunk r~ dressed. His eyes 
were blurred, his face was !lushed, he had nothing toe~ and did not 
stand when Major Live~ came in. The sergeant had a bottle or beer in 
his hand in the room, but there was no indication that the accused had 
given it to him. There was a case of beer bottles on the floor but it 
was not shown whether they were empty or full, and some beer bottles 
were arourxi the room. Major Lively believed that the accused was verr 
seriously under the infl.uence of licp.1or, Lieutenant Garrett expressed the 
opinion that he was under the in!luence or licp.1or, and in the opinion ot 
Lieutenant Ingram the accused was drunk. 

The record clearly demonstrates that the accused was drunk 
in his quarters. There is, however, no direct proo! that the accused 
became drunk with and in the presence of Sergeant Medley. There is no 
direct proof that Sergeant Medley had been in the room o! the accused 
prior to the time Maj:>r Lively toll.owed Medley into that room and found 
the accused l11ng on his bunk. The circumatances that Sergeant Medley 
nnt hom the latrine to the roan of the accused, that Medley had a 
bottle or beer in his hand, that there was a ease of beer bottle• in the 
J'OClll and beer bottles were around the roan, am that both the accused 
and Sergeant :Medley were intoxicated do raise a suspicion that the ao
cused and Sergeant Medley becsme drunk together in the roam o! accused. 

It is well established that all of the elements of an o!!ense 
mJJ:3 be proven by circumstantial evidence (16 C.J. 766). It is equally 
well established that mere conjecture or suspicion does not warrant a 
conviction. With respect to circum.,tantiel proot, the following hae 
been heretofore quoted with approval by the Board o! Review (CM 197408, 
Mccrimon; CM 206522, ~; CK 207591, !!!!!! ~ al; CM 228831, Wiggins). 

"'While we ma.y be convinced o! the guilt o! the defend
ant, we cannot act upon such conviction unless it ia 
founded upon evidence which, under the rules ot law, is 
deemed sufficient to exclude every reasonable hypothesis ex
cept the one ot defendant's guilt. We JID1st look alone to 
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the evidence as we find it in the record, and applying it 
to the measure of the law, ascertain whether or not it fills 
the measure. It will not do to sustain convictions based 
upon suspicions***• It would be a dangerous precedent 
to do so, and would render precarious the protection whicll 
the law seeks to throw arourrl the lives and liberties of the 
citizens.• Buntain v. ~, 15 Tex. App. 490." 

The Board of Review is of the opinion that the proof' fails to 
establish that accused became drunk together with and in the presence of 
Sergeant Medley, but does establish that the accused was guilty of the 
lesser included offense of being drunk in Camp Rucker in violation of the 
96th Article of War. · 

6. The accused is 29 years of age. The records of the Office of 
The Adjutant Gereral.. show his service as follows: Enlisted service !rom 
January 20, 1941; appointed temporary second lieutenant, Army of the 
United States, from Officer Candidate School, and active duty, December 2, 
1942. 

7. The court was legally constituted. No error• injuriously 
affecting the substantial. rights of the accused were camdtted during the 
trial.. In the opinion of the Board of Review the record of trial.. is le
gally sufficient to support only so much of the findings of guilty as 
involve findings of guilty of being drunk in camp by accused at the time 
and place al.leged, in violation of the 96th Article of War, the sentence, 
arrl to warrant confirmation of the sentence. Dismissal is authorized 
upon conviction of violation of the 96th Article of War. 

-4
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1st Ind. 

Vlar Department., J.A.G~O • ., MAY 31 1943 - To the Secretary of War. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Second Lieutenant John l.l:. Nicho°ll (0-1302174)., 322nd Infantry. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support only so much of the findings 
of guilty as involvEls findings of guilty of being drunk in camp at the 
time and place alleged., in violation of the 96th Article of War., and the 
sentence., and to warrant confirmation of the sentence. 

The record fails to support the fin~s of guilty of getting 
drunk together with and in the company of an enlisted man in violation 
of the 95th Article of War but does show the accused guilty of the lesser 
included offense of being drunk in camp in violation of the 96th Article 
of War. The offense, in my opinion, does not require execution of the 
sentence of dismissal, but warrants commutation thereof to a reprimand and 
forfeiture of $25 per month for six months. I recommend that only so 
much of the findings of guilty be approved as involves findings of guilty 
of being drunk in camp in violation of the 96th Article of War, that the 
sentence be con.firmed but commuted to a reprimand to be administered by 
the r.eviewing authority and a forfeiture of $25 per month for six months, 
and that the sentence as thus modified be carried into execution• 

.3. Inclosed are a draft of letter for your signature, transmitting 
the record to the President for his action and a form of Executive action 
carrying into effect the reconmendation made above • 

.3 	 Incls. Myron C. Cramer, 
Incl. 1-Record. of trial. Major Gem ral, 
Incl. 2-Drft. ltr. for sig. The Judge Advocate General. 

Sec. of War. 

Incl. )-Form of Executive 


Action. 


(F'indings disapproved in part in accordance with reconmendation of 
The Judge Advocate General. Sentence confinned but conmuted to 
reprimand and forfeiture of !25 per month for six months. 

· o.c.~.o. 131., 1 Jul 1943) 
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WAR DEPA..~TI.iENT 

A.rmy Service Forces 


In the Office of The Judge Advocate General 

Washington,n.c. 
 (127) 

SPJGQ. 
CM 233780 

U N I T E D S T A T E S ) FORT KNOX, KENTUCKY 
) 

v. 

Second Lieutenant C~CIL J. 
BENTLEY (0-1010470), 13th 

) 
) 
) 
) 

Trial by G.C.M., convened at Fort 
Knox, Kentµcky, January 21 and 
February 6, 1943. Dismissal, 
total forfeitures, and confinement 

Armored Division ) 
) 

for.fift,; (50) years. 
Barracks. 

Disciplinary 

OPINION of the BC.\iill OF REVIEW 
ROUNDS, LYOM and FilliDE.tUCK, Judf;e Advocates. 

1. The record of trin.1 in the case of the officer namod above has 
been examined by the Board of Review and the Board submits this, its 
opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifi 
ca.tionsa 

CHA..'1GE I I Viola.tion of the 61st Article of War. 

Specifications In that 2nd Lieutenant Cecil J. Bentley, 13th 
Armored Division, Camp Bea.le, California, attached to the 
Student Officers Group, Armored Force School, Fort Knox, 
Kentucky, did, a.t Fort Knox, Kentucky, without proper 
leave, absent himself from his station.fr6m a.bout August 
21, 1942, to about August 25, 1942. · 

CHARGE II• 	 Violation of the 58th Article of War. 
(Finding of guilty disapproved by reviewing authority). 

Specification la 	 (Finding of guilty disapproved by reviewing 
a.uthority). 

Specification 21 	 (Finding ot guilty disapproved by reviewing 
authority). 

~GE III I Violation of the 95th Article of War. 

Specification 11 In that 2nd Lieutenant Cecil J. Bentley, 
13th Armored Division, Camp Beale, California, attached 
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to the Student Officers Group, .Armored Foroe School, 
Fort Knox, Kentucky, being indebted to the Hollywood 
Plaza Hotel, Hollywood, California, in the sum of one 
hUtldred forty five dollars and fifty cents (~145.50), 
which account became due and payable on or about 
Autust 20, 1942, did, at Hollywood, California dishon
orably fail and neglect to pay said debt. 

Specification 2t In that 2nd Lieutenant Cecil J. Bentley, 

13th Armored Division, Camp Beale, California, attached 

to the Student Officers Group, Armored Force School, 

Fort Knox, Kentuclcy, being indebted to Rodes-Rapier 

Company, Louisville, Kentucky, in the sum of one hundred 

fifty five dollars and thirty five cents (~165.35) which 

account became due and payable on September 1,. 1942, 

did, at Louisville, Kentucky, dishonorably fail and 

ne~lact to pay said debt•. 


Specification 31 In that 2nd Lieutenant Cecil·J. Bentley, 

13th Armored Division, Camp Beale, California, attached 

to the Student Officers Group, Armored Force School, 

Fort Knox, Kentucky, being indebted to the Gibson Hotel, 

Cincinnati, Ohio, in the sum of thirteen dollars, eleven 

cents (~13.11) which account became due and payable on 

Aui:,ust 29, 1942, did at Cincinnati, Ohio, dishonorably 

fail and neglect to· pay said debt. 


Specification 41 In that 2nd Lieutenant Cecil J. Bentley, 

13th·Armored Division, C&~p Beale, California, attached 

to the Student Officers Group, Armored Force School, 

Fort Knox, Kentucky, being indebted to the Netherlands 

Plaza Hotel, Cincinnati, Ohio, in the sum of ninety eight 

and 30/100 dollars (98.30) which account became due and 

payable on or atout Aug;ust 29, 1942, did, at Cincinnati, 

Ohio, dis~onorably fail and n~glect to pay said debt. 


Specification 5a In that 2nd Lieutenant Cecil J. Bentley, 
13th Arntored Division, Camp Beale, California, attached 
to the Student Officers Group, Armored Force School, Fort 
Knox, Kentucky, being indebted to the Brown Hotel, Louis-. 
ville, Kentucky, in the sum ot one hundred and one dollars 
and thirty-four cents (101.3i) which account became due 
and payable on or about August 25, 1942. did, at Louisville, 
Kentucky, dishonorably fail and neglect to pay said debt. 

Specification 61 In that 2nd Lieutenant Cecil J. Bentley, 

13th .Armored Division, Camp Beale, California, attached 

to the Student Officers Group, Armored Force School, Fort 
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Knox, Kentucky, did, at Louisville., Kentucky, on or 
about September 1, 1942., with intent ~ode.fraud wrong
fully a.nd unlawfully make end utter to Rodes-Ra.pier 
Company, Louisville, Kentucky, a certain check in words 
and figures as follows., to witt "Louisville, Kentucky., 
September 1, 1942, Name or Bank-Bank ot America, City
Lompoc, California, Pay to Rodes Rapier Company or order. 
Ninety dollars. I assert th.at the above amount is on 
deposit'in said bank in rrry name subjept to this check. 
Lieutenant Cecil J. Bentley,· then well knowing that he, 
the said 2nd Lieutenant Cecil J. Bentley., did not have and 
did not. intend to have and no~ intend,ing tha.t he should 
have a:,.ry account in the Bank of America., Lompoc., California, 
for payment of said check. 

Specification 7t In that 2nd Lieutenant Cecil J. ~entley, 13th 
Armored Division, Camp Beale, .C~lifornia, attached to 
the Student Officers Group, Armored Force School., Fort 
Knox, Kentucky, did. at Hollywood, California. on or about 
AU(;Ul5t 7 ~ 1942, conduct himself in a ~er unbecoming 
an ~ftic~r and a. gentleman ~y registering at the Holly• 
wood Plaza Hotel, Hollywood, Calitornia, a woman., aa his 
wife, well knqwing the said woman was not hia wife, this 
to ·the prejudice of good orde~ and military discipline. 

Specitication.81 In that 2nd Lieutenant Cecil J. Bentley, 13th 
Armored Division., Camp Beale, California., attached to' the 
Student.Officers Group, Armored Force School, Fort lciox, 
Kentucky., being indebted to the-Fried!J!,an·Compa.n,y, Louis.., 
ville, Kentucky, in the sum ·of eighty eight dollars and 
fifty cents ($88.50). which account became due and payable 
on or about October 10, 1942, did, at Louisville, Kentucky, 
dishonQrably tail 

. 
and neglect to pay said . debt.. 

CHARGE IV• Violation of the (>4th Article ot War. 

Specification li In that 2nd Lieutenant Cecil J. Bentley, 13th 
Armored Division, Ca.mp Beale, California, attached to the 
Student Officers Group~ Armored Force School; Fort Knox, 
Kentucky, having received a lawful command f~ol!l 118.jor 

. Frank G. Lumpkin, Jr. (Cav) Armored Force, his superior 

officer to remain in the Armored Force Area, did. at Fort 

Knox, Kentucky, on or about August 25, 1942, wil;tully 

disobey the same. 
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Specification 	21 (Find.in~ of guilty disapproved by re


viewing authority). 


CI1\.-:.GE Vt Violation of the 69th Article of War. 

Specificationt In that 2nd_ Lieutenant Cecil J. Bentley 
13th Armored Division, Camp Beale, California, attached 
to the Student Officers Group, Armorsd Force School, 
Fort Knox, Kentucky, having been duly placed in arrest 
at Pittsburgh, Pennsylvania, on or about October 8, 
1942, did, nt Pittsburgh, Pennsylvania, on or about 
October 10, 1942, break said arrest before he was set 
at liberty by proper authority. 

~ccused pleaded guilty to Charges I and III and the Specifications 
thereunder and not gu· l ty to the remaining Charges and Specifications •. 
He was found f;Uilty of all Cha.rt;es and Specifications. No evidence of 
previous convictions was introduced. He was sentenced to be dismissed 
the service, to forfeit all pay and allowances due or to become due and 
to be confined ~t hard labor for fifty years. The reviewing authority 
disapproved the findings of guilty of Charge II and its Specifications 
and of.Specification 2, Charge IY, approved the sentence, designated the 
United States Disciplinary Barracks, Fort Leavenworth; Kansas, as the 
place of confinement and fonvarded the record for action under Article of 
War 48. 

3•. Charge I, AW 61- Accused went absent without leave on August 
21, 1942 (R. 11; Pros. Ex:. B), and remained absent until he was appre
hended on Aut;ust 25, 1942, in Room 527 of the Brown Hotel at Louisville,·. 
Kentucky, by Sergeant James A. Garrison of the 1550th Military Police · 
Company, who brought him back to Fort Knox on the evening of ,A.ugust 25 
and, following instructions he had previously received from The Provost 
Marshal, Fort Knox, (R. 28) ·turned him over to the charge of quarters 
at Headquarters, Student Officer Group (R. 25-27) and notified Major 
Lumpld.n, accused's commanding officer, by telephone, that .he was back. 
Accused pleaded guilty to this offense. 

. 	 . 
Charge rv, AJf 64, Specification l I Major Frank G. Lumpkin, 

Cormnanding Officer of the Student Officer Group, Training Group, Armored 
Force School, Fort Knox, Kentucky, of which organization accused was then 
a member, about 10 p.m. on August 25, over._the telephone ordered accused 
to go to his room and not to leave the area and to report to him at 
his office the next morning instead of reporting to class. Accused re
plied that he understood the orders (R. 29, 30; Pros. Ex:. 1). Major 
Lumpkin also tFansmitted this same order to the accused through 
Sergeant Lester Bentman, the charge of quarters, over the telephone and 
the latter repeated it to accused (R. 29; Pros. :c:x. 2) in the presence 
of Sergeant Garrison, who as described in the preceding para.graph,lad 
just returned accused in arres~ from an absence without leave. About 
10130 p.m. that ea.ms night, Major Lumpld.n went to accus'ed'a quarters 
and found he was not there. He also made a thorough search of the 
barracks where accused was quartered, checked the AFS branch of the 

. 	 ~ 

officers' club, and searched ~e Student Officer Group area, but could 
not find accused (Pros. Exs. 1 and 2, -depositions introduced with •no 
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objection" by accused as to 1, R. 33, and his consent as to the other, 
R. 35). The mornm: report of the Student Officer Group, AFS, bears 
an entry on October 9, 1942, as follows: 11 2nd Lt. Bentley, C. J., 
AYfOL to desertion 8-26-4211 (Pros. Ex. B). 

Charge III, iJ.W 95 - Accused pleaded guilty to all eight Speci
fications under this Charge and to the Charge. Arranged chronologi
cally according to the dates of the commission of the various offenses, 
the pertinent evidence of record is as follows: As to Specifications 
1 and 7: Mr. John J. Garrity, Jr., Manager of the Hollywood Plaza 
Hotel, Hollywood, California, testified that accused registered at that 
hotel en August l, 1942, and occupied Room 719 at the rate of $65 per 
month. He later. notified the management that his wife was coming to 
join him•. On August 7, a lady whom accused represented and registered 
as his wife under the name of Mrs. C. J. Bentley jo:ined him in the 
occupancy of Room 719. She was Rachael Pace, a waitress in Post Exchange 
#12, Civilian Barracks, Camp Cooke, California. She was not legall¥ 
married to accused on August 7 and did not authorize him to register 
her as his wife. She brought her own baggage, consisting of two pieces, 
to the hotel. Mr. Gclrrity testified that accused left the hotel on 
August 16, 1942, but Miss Pace did not leave until August 23. lliss 
Pace testified that accused left at 5:30 p.m. Aueust 8 and that she· 
did not occupy the same room with him but moved in after he left •. 
When both of them ;Left, the amount of the hotel bill t.lten due and 
unpaid was *1165.50. Cn Augast 20, 1942, accused sent the hotel by 
Western U~ion a money order for $20 from Fort Knox and stated he was 
returning and would repay the balance en arrival. lliss Pace testified 
that accu:::ed left no funds with her to pay the accrued hotel bill when 
he left (Pros. Exs. 8 and 9). The balance of $145 .40 for rooms and 
services for both of them was still due and unpaid to the hotel. The 
hotel is still holding two bags conta:ining oo.ly civilian cloth:ing 
belonging to accused. 

Specification 5, Charge III - Mr. A. R. Tilmer, Assistant 
1anager of the Brown Hotel, Louisville, Kentucky (R. 17), testified 
that accused registered there on August 12, 1942 and rem!lined ,mtil 
August 25 (R. lS, 19) dlll"ing which period c.. charge for room and ser
vices amo'W'lting to $101•.34 had accrued and was still due and unpaid 
(R. 19-20, 26i Pros. Exs. F to U). Accused was personally req~ested 
by Mr. '!'ilmer to pay the bill. He did not deny the obligatim but 
stated he would take care of it within the next few days upcn receipt 
of an expected expense check and travel orders from California (R. 21
22). This promise was never fulfilled. Accused was arrested by the 
military police.at this hotel on August 25, 1942, as absent without 
leave, and returned to ::::'ort Knox, Kentucky. 

Specification 3, Charge IIIa Mr. Charles c. Miller, the 
Credit Min.ager of the Hotel Gibson, C:incinnati, Ohio, deposed that 
accused registered at that hotel en Augll.st 28, 1942, and occupied 
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Room 1035 at the rate of $3 per day. The room was found vacated 
the next day, August 29. At no time since then has accused paid 
the bill of $3 for the room and 11 cents for a local telephone call 
made while he was a guest. Ch August 28 the Gibson Hotel, as a 
personal service for his convenience, cashed accused's check in the 
amount of $10 drawn on the Bank of America at Lompoc, California, 
signed by accused as a member of "Troop A, 81st A.R., Camp Cooke". 
Accused received the cash but the check was not paid and was returned 
by the drawee bank with the notation "No Account" (R. 44; Pros. Ex. 
10 with copy of this check attached). 

Specification 4, Charge III: lx. Charles J. Cronin, Credit 
ll:l.nager for the Netherland Plaza Hotel in Cincinnati, Ohio, deposed 
that accused registered at that hotel en August 26, 1942, paying $5 in 
advance for two days' occupancy of a room at the rate of *)2.50 per 
day. Two days later, August 28, he informed the hotel management that 
he intended to rellr1in longer and requested, and was assigned, a more 
expensive room at $6 per day. Up to that time he had become obligated 
to the hotel for room, accomodations and various services :in the amount 
of (;;103 .30, on which he paid the sum of $5. Ch August 29, Mr. Cronin 
went to accused's room about 11:30 a.m. and demanded payment of his 
account up to date, which at that time amounted to ~98.30. Accused 
then and there wrote out, signed and gave Mr. Cron:in a check payable 
to the Netherland Plaza :in the amount of $110 drawn an the Bank of 
America, Lompoc, California. A.t 2:30 that same day Hr. Cronin, ac
companied by two city detectives, again confronted accused and told 
him that the check previously given w-as drawn on a bank in which he 
did not have an account and showed him a telegram from the Lompoc bank 
which read: "Unable to locate account Lt C J Bentley"~ Accused's 
only reply was, "the money should have been in that bank". He said 
he was on a "sort of a party" and had a $200 check coming to him from 
Fort Knox, Kentucky. He atte~ted to call the finance officer at Fort , 
Knox but before ,the call was completed he stated that a request to 
send this check. to Cincinnati would subject him to embarrassment and 
might cause him to lose his commission. Mr. Cronin agreed to let him 
go to Louisville to get his check and either to forward t.1'ie money or 
to return and pay his obligations in person. Accused said he had no 
money so Hr. Cronin advanced him e5 to proceed to Louisville. Accused 
then left the hotel (Pros. Ex. 11). 

Specifications 2 and 6, Charge III: Mr. F.anford Smith, Vice
President of the Rodes-Rapier Company, Louisville, Kentucky, testified 
that accused was :lndebted to that company in the amount of $155.35 
(February 5, 1943, the date of this trial) for various articles of 
uniform clothing and other merchandise purchased by him durine August 
and Septe:nber, 1942 (R. 12, 13; ·Pros. Ex. D). This amount has never 
be1:1n paid. It h1•ring been brought to the witness' notice en September 1 
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that accused, who then med $142.85 to the company, was purchasing 
additional merchandise, Mr. Smith called accused by telephone at 
the Henry Clay Hotel in I.ouisville, Kentucky., and told him 1'we · 
couldn't charge it" (R. 13). An understanding was then reached CRf!r 

the telephone that if accused would give the employee of the company, 
who would bring the merchandise to the hotel, a check for $90, this " 
agent would then deliver the goods to the accused (R. 14). Accord- 1 

, ingly., accused received the merchandise and gave the messenger his 
personal check, dated September 1, 1942, for $90, payable to the Rodes 
Rapier Company and dral'in en the Bank of America, Lanpoc, California; 
This check was made out on a blank countercheck of the Henry Clay 
Hotel lVhich contains the printed statement cn the face of the check 
just above the naker 1 s signature.,,"I assert that the above amount is · 
on deposit in said bank in my name subject to this check". The payee, 
Rodes-Rapier Company., within an hour after it received the check, 
deposited it in the Citizens Union Bank of Louisville and asked that 
an inquiry be wired to the Lompoc Bank whether or not it would be 
honored (Pros. Ex. C). · The answer reads: "Has not been paid., unable. 
to locate this account". The indorsement of the Lompoc bank on the 
back of the check is canceled out in red (R. 15; Pros. Ex. E). This 
$90 has never been paid. 

Specification 8, Charge III1 Mr. David F. Katz, Assistant 
l.anager of the Friedman Company., testified that on August 24, 1942, 
he personally sold merchandise to thE? accused amounting to $88.50. 
There was introduced into evidence the regular sales_ slip signed by 
accused at the time of the purchase (Pros. Ex. X). As shown on the 
slip., this was a charge transaction with the understanding as noted 
thereon that it was to be p:iid September 10., 1942 (R. 23). The prose
cution also offered in evidence as Exhibit Y a true copy of the ledger 
sheet of the Friedman Company showing the pertinent entry .ID9.de therec:n 
relative to this transaction in the regular course of business (R. 24, 
25; Pros. Ex. Y). The account was not pa.id by accused September 10, 
194,2, and ha.a not b~en l>aid in whole or in i;art since. then (R. 24). 

Mr. W•. Frazer Dunlap., City Tax Receiver for the City of 
Louisville., Kentucky., who had had JO years in' the banking business 
and who had operated a branch bank for aver 9 years (R. 44)., was 
qualified as a handwriting expert•.. For 10 or 12 years he has testi 
fied as such in the Louisville courts, crim:in.al and civil divisions, 
and is so emplayed by the Louisville police department at the present 
time. He testified that after comparing a signature of Lieutenant 
Bentley., identified by a previous witness ai the stand at this trial, 

. (Mr. Katz of the F.riedman Company), as. the accused's true authentic · 
signature written in. the presence of such witness., that the checks 
given to the Rodes-Rapier Company in the amount or $90, the N~therla.nd 
Plaza Hotel in 

. 
the amount of $llO, the Gibson Hotel in the amount

' 
o!.. 
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$10 and the Brown Hotel charge slips, were all written and signed 
by the same party who signed this original sales slip (R. 44, 45, 46). 

Charge Yi About l a.m. on the morning of October 8, 1942 
accused was apprehended in Pittsburgh, Pennsylvania, by Captain 
William Yl. Carroll of the Pittsburgh Military Police Detachment on 
suspicion of having issued bad checks. Accused produced his commis
sion as a second lieutenant and his discharge papers to establish 
his identity. Captain Carroll placed him in arrest and advised him 
that until such time as he could establish his true status he was 
•iunder strict arrest in these quarters and was not to leave the ccn
fines of this building". Accused was required to have the supervision 
of a nonco1mnissioned officer when he left the building for his meals 
(R. 38; Pros. Ex. 3). Corporal John c. Gantt, Military Police Service 
Unit Detachment, Pittsburgh, deposed that, on October 10, 1942, while 
detailed as an armed guard and escorting accused to dinner in the 
latter's car, he permitted accused to visit a girl. While the girl 
came out of her house and sat in the car with accused, Gantt, ha.ving 
removed the ignition keys from the car, went up and sat on the porch 
of the girl's house. Shortly thereafter accused drove off in the car 
(R. 41; Pros. Ex. 4). He was apprehended by the military police at 
St. Louis, Missouri, an October 16, 1942 (Pros. Ex. 5). 

His rights as a witness in his Cffll behalf having been explained 
to him, accused elected to make an unsv1orn statement which reads as 
follows, · 

"I am not trying to make any excuses. I am. going to 
tell you just exactly how I feel as far as my case is con
cerned. About three years ago, the tenth of this month, 
was when I joined the army. I joined with the intent that 
soldiering would be my career. Well, after a little over. 
two yea.rs in the ranks I made o.c.s. at Fort Knox and 
graduated from o.c.s. and went to California where I was 
stationed until this occurrence -- until this started. Novr, 
most of this is instituted entirely through drink. I don't 
use that as an excuse. That is merely a statement. Yo'.l will 
find that if you look over' these hotel bills as itemized 
that probably fifty per cent of all items pirchased or more 
are for intoxicating liquors and drinks in all of the hotels•. 
I am telling this as a story and somewhat as a plea to the 
court because I know that I have bean accused and that I am 
guilty of some of these.crimes and I also know that it will 
cost me rrry commission and probably much more. Vfell, whatever 
the verdict is of this court, I know I have punish."!lent coming 
and I can take it, because I have had to live with myself far 
four months now in solitary confinement. ,Vhen I lose ray 
commission, I lose my self respect, dishonor rrry uniform and 
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rrry family. So, regardless of the outcome, even though I 
walked out of here a free nan, I would not have much to· 
look forward to. In the three years I have been in the 
army, the army has spent thousands of dollars on rrry train
ing. They sent me to various schools where I studied and 
graduated from and rrry only regret now is that I can't serve 
the government any longer. The plea I wish to enter to the 
court is that :in some way if it were possible that I would 
be allowed to go to combat duty as a. private :in any capa.city 
to at lea.st partly clear this case t.11.at is being held against 
me. That is all I have to say, sir." (R. 48., L,9) 

4. F:fnd:ingsa A.s to Charge I and its Specification, A.W. 61, 
and Charge III and the S Specifications theretm.der, A.W. 95, the accused 
pleaded guilty. A plea of guilty is a judicial confession ne.de in open 
court and is the highest form of confession known to the law. It 
admits all the facts set forth as to oo.ch and every allegation in the 
specifications of the charges to which it is offered. After a plea 
of euilty it is not necessary for the prosecution to make out a case 
(CH 118766, CM ~4185, pc.r. 378(3), P• 189, Dig. Ops. JAG 1912-40). 
None of the testimony of record offered by either the prosecution or 
the defense relative to the Charges and Specifications to which accused 
pleaded g,.tilty is inconsistent with the plea or indicates that such 
plea was improvidently made. 

Charge IV, Specification 1 - A.Yf. 641 The evidence is clear 
that the accused received a command .from his s~perior officer, Mljor 
Lumpkin, to go to his room and not to leave the area· (Pros~ Ex. 1). 
The exact wording of the allegation as set forth in the Specification 
is, as to the order: "to rem9.in in the Armored Force area. 11 • The sub
stance of the order as recited in the evidence of record is the same, 
although not phrased in the identical words set forth in the Specifi 
cation. However, accused admits that he got the order and understQod 
it. The variance does not affect the substantial rights of accused 
and is not fata.l. The order was not one to be executed in the .future 
but rather immediately, in the present. The reasoning that because 
accused was not found either in his room or in the area by the officer 
who gave the order within cne r.a.lf hour after he had given it, there
fore the offense becomes a mere failure to obey in violation of Article 
of Vlar 96 is not applicable under these circunstances. M3.jor Lumpkin' s 
order was express, personal and specific and he was obviously then 
acting :in the execution of his office, that is, he was act:ing ·1n the 
performance of his official duty as accused I s coinnanding officer. 
There is competent evidence of record sufficient to sustain this find
ing. 

Charge V - A.W. &:}, breach of arrest", The evidence establishes 
that accused was in "strict arrest" 1n the military police barracks in 
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Pittsburg.ti and that the officer, Captain Carroll, who lawfully placed 
him in such arrest fixed the limits of his restraint to the barracks 
building with one exception - the accused wal:i allowed to go under· guard 
of a noncorn!"lissioned officer to a downtov:n restaurant to eat his meals. 
Before being set' at liberty by proper authority, he transgressed the 
limits of his arrest a.nd rectrictions. The evidence as to this Charge 
and Specification is cl3<'.I' and conclusive. 

5. War Department records disclose that accused is 23 years of 
age. He gz-3.r:iuated fro:n the North Eennin[;ton, Vermont, IIig..11 School in 
1938 and attended one ye=.i.r, 1939, the 8ollege of ~Jethods, Ocean Park, 
!.aine. He was a salesman for one yfi:J.r. From July 17, 1939 to· the 
date of Federal recognition, February 24, 1941, he ms a !!!ember of 
Co::i_;,ar>y I, 172nd Infantry, National Guard of Vermont. He served as a 
private and noncommissioned officer in this orcanization from February 
24, 1941 to December 12, 1941. He attended the Armored Force Officer 
Candidate School, Fort Y.nox, Kentucky, and vras commissioned a temporar~r 
second lieutenant, Infantry, army of the United States, on lliy 23, 
191.2. 

6. The court was le~ally constituted. No errors injuriously 
affecting the substantial rights of accused were ccr.l.Tnitted durfog the 
trial. In the opinion of the Boa.rd of H.eview the record of trial is 
legally sufficient t6 support the find:ings and sentence and to warrant 
confirma.tion thereof. Dismissal is authorized upoo conviction of vio- . 
lation of iu'ticles of War 61, ~ and 69, and is mandatory upon convic

tion of' violation o£Ar~~~~ . ~ 

. · --~, Judge ldvocate • 
. /) '---~ \ 

·. L.. 1 
.., ( ••s~ J Judge Advocate e 

...;J J 4/)S) ~ .V~, Judge 1.a.vocate. 
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·1st Ind. 

War Department, J.A.G.O. JUN 1 2 1943 - To the Secretary of VTar. 

1. Herewith transmitted for the action of the President are the 
· record of trial and the op:lnion of the Beard of Review :ln the case of 
Second Lieutenant Cecil.J. Bentley (0-1010470), 13th Armored Division. 

2. I concur :ln the· op:lnion of the ·Boa.rd of Review that the 

record of trial is legally sufficient to support the f:lndings and sen

tence and to warrant confirmation thereof. I reco!lDllend that the sen

tence be confirmed but that the confinement be reduced to five years, 

that the sentence as thus modified be carried :Into execution, and that 

the United States Discii:;li.nary Barracks, Fort Leavenworth, Kansas, be 

designated as the place of_conf:lnement. · 


J. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action,· and a .form of Execu
tive action designed to carry :Into effect the recommendation here:lnabove 
nade, should such action meet-with approval. 

• 

!.zyron C. Cramer, 
ll'ijor General, 

J Incls • The Judge Advoca~e General. 
.Incl.1-Record of trial. 
Incl.2-Draft of let. for 

sig. Sec. of War. 
Incl.J-Form'. of action. 

(Sentence confirmed bit confinement reduced to two years. 
G.C.K.O• .160, 24 Jul 1943} 
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\'[AR DEPARTI,':ENT 
Arnry Service Forces 

In the Office of The Judge Advocate General 
(139)Washington, D.C. 

SPJGH 
. CK 233806 

U N I T E D S T A T E S 	 ) NINTH SERVICE COMMAND 
) 

v. 	 ) Trial by G.C.M., convened at 
) Presidlo of San E'rancisco, 

General 	Prisoner JOHN McCASLIN. ) California, March 8 and 23, 
) 1943. Dishonorable discharge 
) and confinement for five (5) 
) years. Disciplinary Barracks. 

HOLLING by the BO.ARD OF REVIEW. 

HILL, LYON and DRIVER, Judge Advocates 


1. The record of trial in the case of the general prisoner 
named above has been ~xamined by the Board of Review. 

2. The accused was found guilty of desertion at the Presidio of 
San Francisco, California, on or about November 26, 1942, terminated 
by apprehension at El Centro, California, on or about February 4, 1943, 
in violation of the 58th Article of War; c:.nd escape from conflnement 
on November 26, 1942, in violation of the 69th Article of War. 

J. The only question requiring consideration is whether the 
record of trial is legally sufficient to support the sentence. 

The accused was sentenced "to be confined at hard labor at 
such place as the reviewing authority may direct for five (5) years". 
The president announced the findings and sentence, and the court 
adjourned on Farch 8, 1943 (R. 16). The record is authenticated by 
the signatures of the president and of the trial judge advocate. The 
assistant defense counsel signed a statement that he had examined the 
record. The letter of the trial judge advocate transmitting the record 
of trial to the convening authority is dated }larch 20, 1943. 

'The court thereaf+,e1· reconvened on March 23, 1943, pursuant , 
to the call of the president. All members of the court present at 
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the close of the previous session in this case, the assistant trial 
judge advocate and the assistant defense counsel, were present. The 
accused and the reporter were not present. 

The following proceedings were then hada 

•The court was closed and amended the record by in

aertixig on line 9 of page 16, after the word •years 1 , 


'and to be dishonorably discharged the service, and to, 

i'or.f'ei t all PS¥ and all ov,ances, due or to become due' • 


"The·· court then, at 1714 on March 23, 1943, ad

journed to meet at the call o.f' the president.• 


The· record o.f' the reconvened session is authenticated by the 
president am the assistant trial judge advocate, and was examined by 
the assistant defense counsel. 

The reviewing authority, on March 31, 1943, approved the sentence, 
designaJ;ed the United States Disciplinary Barracks, Fort Leavenworth, 
Kansas, ·as the place of confinement, and f'oz:v,arded the record o.f' trial

1 . .
for action under Article o.f' War 5~. . · 

4. Article of
'.\ 

War 40 ·provides in part: 

"No authority shall return a record of trial to 

any court-martial for reconsideration of 

*. * * 

"(d.l The sentence o_riginally imposed, with a view 


to increasing its severity, unless .such sentence is less 

than the mandatory sentence fixed by law .f'or the offense 

or o.f'fezisea upon which a conviction has been had. 


"And no court-martial in any proceedings on revision, 

shall reconsider its .finding or sentence in any particular 

in which a.return of the recor~ of trial for such recon

sideration is hereinbe.f'ore prohibited.n. 


In CM 152731, Ross, the President, on J.ugust 24, 1922:, ap
proved the opinion of the Acting Judge AdVOcate General that 

"Wben the record of a court-martial is 'firuu.ly 

approyed and adopted by the court as a body end authen

ticated by- the signature o.f' its presiden:t; and the trial 

judg• advocate ', the accused ~ s entitled ~ 2£ right to 

have it forwarded to the .appointing authority. Until 

the 'legal record• is thus brought into existence~ the 
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court has plenary power over it for the purpose of 

making it •speak the truth• and for the further purpose 

of revisine its sentence in accordance with truth and 

justice. *· * *•" 


In CM 166782, Berry (1925), in which the court on the next day after 
it had adjudged findings and sentence, revoked the old and adjudged new 
findings and sentence, the Boa.rd of Review quoted with approval the 
paragraph quoted above from the Ross case, and held, in part, that the new 
sentence adjudged was legal. The Judge Advocate General concurred in the 
opinion of the Board in the Berry case "in so far as it holds that the 
action of the court was legal in revising its findings and sentence, on its 
own motion, prior to the completion of the record of trial and its trans
mission to the convening authority.n 

It followrs that the reviewing authority could not legally have 
returned this record of trial to the court for revision proceedings and 
for the increase in severity of the sentence adjudged by the court at its 
session on March 23, 1943, and that the court likewise was without au
thority to increase, by amendment, the severity of the sentence in that 
manner on.March 2 3, 1943, after the record of the court-martial had been 
finally approved and adopted by the court as a body, authenticated by the 
signatures of its president and the trial judge advocate, and transmitted, on 
March 20, 1943J to the convening authority. It is to be noted that the 
court did not purport to revise the record to make it "speak the truth" with 
respect to the sentence stated to have been adjudged on March 8, 1943, but 
that it "amended the record by insertir.gn words increasing the severity of 
the sente~ce. The ~ction taken on March 23, 1943, with respect to modifying 
the sentence e.djudged on March 8, 1943, was accordingly void and of no effect. 

$. In the case of a general prisoner whose prior sentence to dis- · 
honorable discha.rge had been suspended, the Board of Review held that a 
sentence including only confinement at hard labor for twelve years was 
legal (CM 202416, Deskins). • 

6. For the reasons stated, the Board of Review holds the record of 
trial legally sufficient to support only so much of the sentence as in
volves confinement at hard labor for five years. 

Judge Advocate. 

Judge Advocate. 

Judge Advocate. 
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CM 233806 lat Ind. 


MAY 1 3 1943War Department, J.A.G.O., - To the Commanding General, 
Ninth Service Command, Fort Douglas, Utah. 

' .
1. In the case of General Prisoner John Mccaslin, atten.,:.ion is 

invited to the foregoi?JG holJing by the Board of.Review that the recorc. 
of trial is legally sufficient to suppol't c,nly ao much of "±.e sentence 
as involves confinement at hard labor for five years, wh::..ch holding is 
hereby approved. Upon the approval of only so much of the sentence as 
involves confinement at hard labor for five yea.rs you will have author
ity to order the execution of the sentence. 

2. When copies of the published order in this case 11.I'e forvra.rc.ec. 
to this office they should be acco:npanied by the foregoing holding anc 
this indorsement. For convenience of reference and_to facilitate 
attaching copies of the published order to the r5cord in this case, 
please place the f'ile number of the record in brackets at the en~ of 
the published order, as follows: 

(CM 233806). 

Jlyron C. Cramer, 
Major General, 

The Judge Advocate General • . :!~Y l 4 43 Pa 

I ,.I.I, ."llfiitfft 

Rl:.CEIVl:.U MAY 18 1943 ~.,~,s. oil 
. <1_ 

l/ 
4,;.::; 

\ . 

"'- " .)t~,-, .,.,H~r.• 
... ~~'< [":!'" .1..-':"1'/, ·~~ .. 

l>t.....,11/tt . .-. .1/f' ~,- ,,. , · 
J. A. .-.• 
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WAR DEP,.\RTMENT 
Army Service Forces 

In the Office of The Judge Advocate General (143) 
Yiashington, D.c. 

SPJGK 
CM 2_33812 

12 JUN 1943 

U N I T E D S T A T E S 	 ) 11TH AIRBORNE DIVISION 
) 

v. 	 ) Trial by G.C.M., convened at 
Camp Mackall, North Carolina, 

Second Lieutenant KER1IIT M. ~ April 5, 1943. Dismissal. 
BILL (0-1308587), 187th Glider ) 
Infantry. ) 

OPINION of the BOARD OF REVIThV 

LYON, HILL and ANDRIDVS, Judge Advocates 


1. The record of trial in the case of the officer named above 
ha.a been examined by the Board of Review, and the Board submits this, 
its opinion, to Th'!' Judge Advocate General. 

2. Accused was tried upon the following Charge and Specifica
tiona 

CW!.RGEa Violation of the 61st Article of War. 

Specificationa In that 2nd Lieut. Kermit M. Bill, Inf., 
Army of the Th:rlted States (Temporary), H:}. Co., 1st 
Bn., 187th Glider Inf., did without proper leave absent 
himself from his station at Camp mckall, Hofflna.n, N.c., 
from about 7t00 A.M., March 22, 1943 to a.bout 7t30 P.M., 
March 26, 194~. 

He pleaded guilty to and was found guilty of the Charge and Specification. 
No evidence of previous convictions was introduced. He was sentenced 
"to be dismissed the service, and to forfeit all pay and allowances due 
or to become due and to be confined at ha.rd l~bor at such place as the 
reviewing authority may direct for five years"• The reviewing authority 
approved only so much of the sentence as provides for dismissal and for
warded the record of trial for action under Article of War 48. 

3. The evidence for the prosecution shows a 

By a properly authenticated extract copy of the morning report, 
Headquarters Company, 1st Battalion, 187th Glider Infantry, submitted 
at Camp Mackall, North Carolina, it was shown that the accused, as a. 
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member of that organization, absented himself without leave from 0700 
o'clock, March 22, 1943, to 1800 o'clock, March 26, 1943 (R.3,4; Ex. A). 

Colonel Harry B. Hildebrand, 187th Glider Infantry, testified 
that the accused. in order that he might visit his wife, in Raleigh, 
North Carolina, was given a pass, good from Friday night, barch 19, 
1943, until Monday morning, l'ia.rch 22, 1943. Witness stated that accused 
did not return ?.ionday morning. About 7130 P.1::., hlarch 26, 1943, Colonel 
Hildebrand was in his quarters and saw the accused going to the latrine. 
The Colonel innnediately sent for the accused who reported promptly. 
Colonel Hildebrand spoke to accused relative to his unauthorized absence·, 
we.ming him that he did not have to make any statement but that any state
ment made might be used against him. The accused replied 11 I have no 
excuse to offer" and was then placed in arrest by Colonel Hildebrand 
(R.4-5). 

4. For the defense, Major Lyle J. Arnold, 187th Glider Infantry, 
stated that he had known accused for five weeks and as the regimental 
supply officer, he had worked with the accused who was one of the 
Battalion Supply Officers. With respect to the character, qualifica
tions and efficiency of the accused, 1Ajor Arnold statedt 

"Throughout his. service with me he has been a very 
excellent officer and extremely efficient and has 
done his.work well. *•·•I believe he has a con
tinued value in the service and I would be glad 
to use him under my command at any time" (R. 7). 

Accused ma.de the following unsworn statementa 

0 I'was granted permission by my Commanding Officer, 
Col. Hildebrand, to be absent from my duties at Camp 
Mackall, North Carolina, on Saturday, March 20, 1943 
in order that I might visit my wife in Raleigh, North 
Carolina. 

"My wife is an officer in the Women's Auxiliary Anrf¥ 
Corps, having been commissioned on January 23, 1943 at 
Fort Des Y.ioines, Iowa, three·days a~er my own graduation 
from THE INFANTRY SCHOOL, Class 156, Fort Benning. Georgia.. 

''We have been married since I1arch 15, 1940. I enlisted 
as a Volunteer Officer C&ndidate on June 25, 1942, was 'Recom
mended with Confidence• for Officer Candidate School by 
Colonel Don M. Scott, Colllll16.Ilding Officer of the 19th Infantry 
Training Regiment, Camp Roberts, California.a entered Officer 
Candidate School on October 21,'1942 and waa oOJlllllissioned on 

- 2 



(145) 


January 20, 1943. I was sent first to Camp Crof't, South 
Carolina, and then here, to Camp Iiickall. 1t" wife has 
besn stationed in Detroit, Michigan. 

11 For some time this separation has upset me, and I 
have been requesting of my wife that she obtain a transfer 
to some station less distant from Camp Mackall if possible, 
or ask for an Indefinite Leave of Absence in order that she 
might be near me. 

11"\'ihen she wrote to me th.at she would be passing through 
Raleigh on Saturday, March 20, I was overjoyed, as I thought 
that I might be better able to persuade her to ask for a 
transfer by talking to her personally than I had been able 
to do by mail or telephone. 

11 I lef't Camp 1lackall on Friday night, llla.rch 19 with 
every intention of returning to my duties on lionday morning 
Ma.~ch 22. I proceeded to Raleigh as planned, but my wife 
was not on the train Saturday morning, to my very great 
surprise and chagrin. The fact that she was not on the 
trainand had not communicated with me troubled me emotion
ally, and I had more to drink than I should have. 

11 The rest of--cthe relevant facts a.re already before the 
Court. I returned to Ca.np _J1hokall Friday evening, March 
26th, reported to my Commanding Officer, was placed under 
arrest, c.onfined to quarters, and was charged with being 
absent without leave for four days. I have pleaded guilty 
to this charge. There is no doubt that I have done wrong. 
I deeply regret this occurrence and wish to atone for it. 
However, I ask the Court to consider that I was emotionally 
upset and that I had no desire to a.void or shirk my military 
duty. On the contrary, I still feel as strongly a.sat the 
time I volunteered, that I want to continue in the Military 
Service, and I beg the Court to impose any punishment which 
will allow me to return to, and continue at, my work here, 
or at some new station where I can make a fresh start. 11 

5. Although accused pleaded guilty and confirmed his plea by his un
sworn statement, the unauthorized absence of the accused as alleged in the 
Specification, was conclusively shown by the morning report (Ex. A) and 
by the testimon;y- of Colonel Hildebrand. 

6. Although the maximum sentence authorized upon conviction of an 
officer of absence without leave, in violation of Article of War 61, is 
such punishment as a ·oourt-Jll8.rtial may direct, the President of the 
court, in response to a statement by the accused. that he was not familiar 
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with the maximum punishment imposable, erroneously stated that the 
maximum punishment was dismissal. In view of the competent evidence 
establishing the guilt of the accused, coupled with the action of the 
reviewing authority approving only so much of the sentence as provides 
for dismissal, the substantial rights of the accused were not injurious
ly affected by the erroneous explanation (Dig. Ops. JAG 1912-40, par. 
378 (2), CM 144220 (1921)). 

7. The accused is 34 years of age. The records in the Office of 
The Adjutant General shOW' that he was ooilllllissioned temporary Second 
Lieutenant., Infantry, Army of the United States, January 20., 1943, 
and by paragraph 1, s.o. 17, Headquarters, The Infantry School., dated 
January 20, 1943, ordered to active duty as of that date. 

8. There is attached to the record of trial, a connnunication from 
the accused to the reviewing authority inviting attention to the severity 
of the sentence imposed, and based upon his excellent record, requesting 
clemency. 

9. The court was legally constituted ~d had jurisdiction of the 
person and the subje-ct matter. No errors injuriously affecting the sub
stantial rights of the accused were con~tted during the trial. In the 
opinion of the Board of Review, the record is legally sufficient to 
support the findings of guilty and the sentence as approved by the review
ing authority. Dismissal is authorized upon conviction of violation of 
Article of We..r 61. 
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1st Ind. 

W"ar Department. J.A.G.o•• JUI 1 ,. lS43 - To the Seoretary of v{ar. 

1. Herewith tra.nsmi tted for the aotion of the President are the 
reoord of trial and the opinion of the Board of Review in the case of 
Seoond Lieutenant Kermit M. Bill (0-1308587). 187th Glider I~fantry. 

2. I oonour in the opinion of the Board of Review that the 
record of trial is legally suffioient to support the findings and sen
tence as approved by the reviewing authority a'nd to warrant oonfirma
tion of the sentence as thus approved. I reconnnend that the sentenoe 
be oonfirmed but that the execution thereof be suspended during the 
pleasure of the President. 

3. Inclosed are a draft of a letter for your signature trans
mitting the reoord to the President for his aotion, and a form of 
tXecutive aotion designed to carry into effeot the reoommendation 
hereinbefore made should suoh aotion meet vdth approval.

:~ ~. ~-0-·-
Myron c. Cramer. 
~jor General. 

3 	Incls. The Judge Advooate General. 
Incl. l - Reoord of trial. 
Inol. 2 - Draft of let. for 

sig. Sec. of War. 

Inol. 3 - Form of action. 


(Sentence as approved by reviewing authority confi:nned but execution 
suspended. G.C.Y.O. 155, 23 Jul 1943) 
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\lAR. D.t:PA.R1:.:U·'.T 

Anrry Se:tvi.ce Forces 
In the Office of 'lhe Jucir:;e Advocate General 

Washington, D.C. 

SPJGQ l O JUN 1943 
C1l 233817 

UNI'i'ED STA'i'l!:S ) 13TH ARJORED DIVISION 
) 

v. ) Trial by G.C.M., convened at 

Second Lieutenant JOSEPH R. 
TILLOTSON (0-1292617), 59th 

) 
) 
) 

Camp Beale, California, I,rarch 
11-12, 1943. Dismissal and 
total forfeitures. 

Annored Infantry Regiment. ) 

OPINION of the BOARD OF lli!.'VIE.11 

ROUNDS, F.EPBURN and FIIBDEfi.ICK, Judge Advocates 


• 1. The record of trial in the case of the officer na~ed abov~ 
has been examined by the Board of Review and the Board subr:d.ts this, 
its opinion, to '!'he Judge Advocate General. · · 

2. 1'he accused was tried upon the following Charges and Specifi 
cations: 

CHAIDS I: Violation of the 96th Article· of War •. 

Specification 1: (Finding of no~ builty). 

Specification 2: In that Second Lieutenant Joseph n. 

Tillotson, 59th Annored ·Infantry Regiment, having 

received a lavlful order on November 10, 1942, from 

Colonel GorQOn P. Savage, 59th Armored Infantry 

Regiment, his cammandiug officer, not to borrow 

money from enlisted men, the said Colonel Savage 

b.eing in the execution of his office, did, at Camp 

Beale, California, on or about January 15, 1943, 

fa1.1 to obey the same. 
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Specification 3: ·In that Second Lieutenant Joseph R. 
Tillotson, 59th Armored Infantry Regiment, being 
indebted to Staff Sergeant John B. Kilgore, Company 
I, 59th Armored Infantry Regiment, an enlisted man, 
in the sum of t15.oo for a personal loan which amount 
became due and payable -within a reasonable time after 
December 20, 1942, did at Car:Ip Beale, California from 
about December 20, 1942 to February 12, 1943, dis
honorably fail and neglect to pay said debt. 

Specification 4: In that Second Lieutenant Joseph R. 
Tillotson, 59th Armored Infantry Regiment, being 
indebted to Sergeant William R. Shepherd, Company 
I,59th Armored Infantry Regiment, an enlisted man, 
in the sum of $20.00 for a personal loan which 
amount became due and payable within a reasonable 
time after December 20, 1942, did at 1 Camp Beale, 
California from about December 20, 1942 to Februal"J 
12, 1943, dishonorably fail and neglect to pay said 
deM. 	 . 

Specification 51 In that Second Lieutenant Joseph R. 
Tillotson, 59th .Annored Infantry Regiment, being 
indebted to Private First Class Charles J. Homa.ck, 
Company I, 59th Armored Infantry Regiment, an en
listed man, in the sum of ~90.00 for a-personal loan 
which amount became due and payable within a reason
able time after January 15, 1943, did at Camp Beale, 
California from about January 15, 1943 to February 
12, 1943, dishonorably fail and neglect to pay said 
debt • 

.CHARGE II: 	Violation of the 93rd Article of War. 
(Finding of not guilty). 

Specification: (Finding of not guilty). 

CHARGE IIIi 	 Violation of the 95th Article of War. ' 

Specification 11 In that Second Lieutenant Joseph R. 
Tillotson, 59th Armored Infantry Regimnt, did., 
at Camp Beale, California, on or about January 11., 
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1943, with intent to deceive Major Aloysius E. McCorndck, 
Jr., .59th Armored Infantry Regiment, his battalion com
mander, officially state to tha said Major LlcCormick that 
he had paid certam d.elinC:utlnt accounts to }.:!rs. Eula 
Poole and to Mr. hl.F. Adams, botl1 I1!erchants of 1~arysville, 
California, which statement was made by the said Lieutenant 
Tillotson as true when he did not know it to be true in 
that said accounts had not been paid by him or by any
one in bis behalf. 

Specification 2: (Disapproved by reviewing authority). 

Specification 3: In that Second Lieutenant Joseph R. 
'rillotson, .59th Armored Infantry Regiment, being 
indebted to }Ielvin F. Adams in the sum of Thirty-
One and .50/lOOths Dollars ($31.50) for the balance 
due on the purchase of floKers and decorations, 
which amount became due and payable on or about 
December 51 1942, did, at lJarysville, California, from 
about December 5, 1942 to February 12, 1943, dishonorably 
fail and neglect to pay such debt. · 

Specification 4: (Finding of not 5-uilty). 

He pleaded not guilty to all Charges and Specificatibns and was found 
guilty of Specifications 2, 3, 4 and 5.of Charge I and Charge IJ 
Specifications 1, 2, and 3 of Charge III and Charge III. He was found 
not guilty o! Specification l of Charge I; of the Specification and 
Charge II; and of Specification 4 of Charge III. The finding of guilty 
of Specification 2, Charge III, was disapproved by the reviewing authority. 
No evidence of previous convictions was introduced. He was sentenced to 
dishonorable discharge {subsequently changed by revision to ndismissal0 ), 

forfeiture of all pay and allowances due or to become due, and to con- · 
. finement at hard labor for three years. 'l'he reviewing authority approved 
only so much of the sentence as provided for dismissal and total for-· 
feitures and forwarded the record of trial for action under Article of 
War 48. 

, 3. The evidence bearing .upon Specification 2, Charge I, may be 

summarized as follows: 
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On November 10, 1942, Colonel Gordon P. Savage, the regirnental 
.commander of ti"ie accused, caused to be posted on the officers I bulletin 
board a memorandum containing, among other things, an order •under no 
circumstances is an Officer-to borrow money from an enlisted man". 
(R. 7, 8; Ex, A). A check list of officers to be initialed by them 

daily to indicate that they had read all mate~ial posted upon the billletin 

board was also posted on the same date and was initialed by the accused 

(R. 8, 13; Ex:. B). Colonel Savage had previously explained to his officers, 
including the accused, the purpose and meaning of initialing a check list 
(R. 106). '£he records showed that the accused was not absent from a lecture 
given by Colonel Savage on November 9, 1942, in which he discussed the pro
hibition against officers borrowing money fran enlisted men (R. 13). 

During January, 1943, the accused borrowed ~:,40 from Sergeant 

James J. Conner (R. 23). an enlisted man in his command. On or about the 

same date, at short intervals, the accused bo:tTowed altogether ~~50 from 

Private First Class Charles J. 1Yomack (R. 28, 29, JO) another·.enlisted 

man of his c.ommand. · 


The accused testified th~t he had no recollection of having 

read the posted order of Col-0nel Sayage (R. 72). He admitted initialing 

the check list but stated that he saw: nothing on the bulletin board' 

pertaining to himself, and did not observe tha order mentioned above 

(R. 76). He did not know that by initialing the check list he certified 

that he had read all material posted on the board {R. 84, 85, 93). He 

admitted borrowing money from the enlisted men named and claimed that 

he· repaid the money thus borrowed, on or about March 1, 1943, after he 

had been served with a copy of the charges (R. 90, 95) •.. 


4. The evidence bearing upon Specifications 3, -4, 5, Charge I.a 

may be summarized as follows, 


On or about December 20, 1943, the a:ccused borrowed $15 from 

Staff Sergeant John B, Kilgore (R. 15), and at or about the same time 

he borrowed $20 from Serge~t William R. Shep~erd (R. 19)~ which sums 

were stiU due and unpaid on February 12, 19-43· (R. 16, 21). . · • 


The accused bo:tTowed from Womack, during the latter part of 

Janua.ry-, 1943, the sum of $30 (R. 28) ·and within a few days thereafter 

an additional. $20 ( R. 29, JO). The $40 that the accused had borrowed 

£ran Conner earlier in January was in turn borrowed-by Cormer £ran Womack. 
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. 	 . 
·. ~ 	 Accused learned of this transaction between Conner and Womack, and re

cognized the total indebtedness of $90 to Private Womack, which he re
paid in f'ull.on March 1., 1943 (R. 31). About the 1st of February, 1943, 
the accused was told he had been selected for overseas duty and would 
be leaving on short notice (R. 9). 

The accused., as a witness in his own behalf., admitted that he 

had borrowed the various sums mentioned from the enlisted men (R. 49., 

90., 95); that he had never specified to·the enlisted men any date upon 


'which he was to repay the borrowed funds., and for that reason he had not 

repaid them as l?-te as February 12., · 1943 (H. 72., 97). Even though he 

was placed in arrest on February 10:, 1943., because of his.fhl.lure to re

pay these and other obligations and had received, on that same afternoon, 

a money order in the sun of ilOO., he did not repay any of his obligations 

from this fund but waited until. he received his monthly pay on llarch lz 

and made payment in the prJsence ·of his superior officers (R. 93., 95). 


5. The evidence relating to Specification 1., Charge III., may be 

summarized as follows: 


· Lieutenant Colonel.Aloysius E. McCormi~k received letters from 
two creditors of the acGUsed about. January ll., 1943 (Pros. Exs. D., F) and 
on that date., in his capacity as accu·sed 1s c0!:11;.andin~ officer (R. llC), 
sent for the accused and aske<! for an explanation (R. 39., 40). The ac- · 
cused stated that the bills of the claimant's had been paid (R. 40., 41, 43) 
and promised to bring the receipts to Lieutenant Colonel McCormick showing 
the payment. On January 13, the accused admitted to Lieutenant Colonel 
McCormick that these bills had not been paid and promised to pay them 
(R. 40., 43). The bills had not been paid at the time of the trial (R. 56, 60). 

The accused denied that he told Lieutenant Colonel McCormick 

that the bills had been paid, claiming that he said that he would pay 

them (R. ··?4., 8.3). He testified that he had told Lieutenant Colonel 

McCormick that he had sent a check in payment; which check was never 

received by the claimant nor was an envelope.containing the check ever 

returned to the sender (R. 77). 


6. The evidence relating to Specificatio~ ·3., Charge III., may 

be summarized as follows t 


Mr. Meivin P. Adams maintains a florist's shop at Marysville., 
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- C.alifornia. On October 31, 1942, the accused called at his shop and 
ordered flowers in the amount of t5l. 50 to be delivered on November 5. 
At the ti.'lle he paid $20 on account and reque5ted credit f'or the balance, 
promising to pay the balance in installments commencing December 1, 1942 
(R. 52). The accused failed to make such further payment, ·notwithstanding. 
several bills sent to him by the florist and a personal demand made upon 
him by Adams when he met the accused emerging from another florist• s shop 
in the town. On January 7, 1943, L!r. Adams wrote to thti accused's com
manding officar relating the foregoing circumstances and asking his 
_assistance to conpel the accused to pay this balance (Ex. D). Accused., 
upon at least three occa~ions, had sufficient money with which to make 
payment of this bill but failed to do so (R. 88., 110). 

The accused testified th~t he made ·numerous efforts to pay ·the 

florist•s bill. H:; mailed a check to the florist on December 29, 1942, 

by posting it in the company mnil box (R. 75., 7'/), but the florist had 

not received the check nor had the latter been returned to the accused 

(R. 78). While the accused custon,arily kept his check stubs (R. 83), · 

he destroyed them on February 1, 1949, when his check book was used up

(R. 84). His wife., upon two occasions, had tried to pay ·this florist's 
bill after working hours but-found the store closed (R:. 79, 88). , On 
January 13, he gave $55 in cash to a woman taxi driver to' pay this bill.· 
and a jeweler's bill (which totalled $6~;58) but obtained the money back 
from the taxi driver when Lieutenant Colonel McCormick expressed doubt 
concernin~ this transaction (R. 75, 79). He ha_d arranged for an allobnent 
to be made out in the favor of his wif'e in the sum of ·$2GO, to be de~ 
posited in the bank for the purpose of paying his creditors (li. 73), QUt 
could not sign the application for the allotment because he went on a · 
vacation February 7 (R. 80). He related other excuses for not paying 
these pills, principally his inability to get into town due to restrictions 
and duty (R. 42; 7~, 81, 88). 

' . . 

.. 7. With reference to Specification 2 of Charge I, the only question
able element of procf was whether the accused received the order. !n 
this connection it was .shmm that the accused apparently attended a.lecture 
given by-Colonel Savage on the night of November 9 during which this very 
order was discu::;sed; that on the following. day Colonel Savage caused· to· · 
be posted on the bulletin board a summary of this lecture containing the 
order in que~tion; that the ~ccused wa~required to examine _all bulletins· 
and notic~s posted on thi_s bulle~in. board daily- and tQ indicate that he . 
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}:lac.l examined .these documents by initialine a chec:._ list-; and that on 
the date on which this particulai· crder was posted the accused did 
initial the check list. A raasonable inference from these circumstances 
could, therefore, properly be dravm that the accused was fully a.vare 
of and did receive the order in question. 

Th~ Manual for Courts-Martial, 134£, p. 149, provides, "Failure 
to comply with the general or standing orders of a command ..~ 1:- i:· 'is * ~- * 
an offense*** under,A.W. 96". Also, 

"The form of an order is im.material, as is the method by which 
it is transmitted to tr1e accused." The Board is, therefore, of the op
inion that there was sufficient evidence to sustain a finding of guilty 
of this· particular Specification. · . . 

With reference to Specifications 3, 4, and 5 of Ctarge I, 'I'.he 
Judge Advocate General in numerous opinions has held ·that the act of an · 
officer borrowing money from an enlisted man is an offense under Article 
of War 96, ~,: 221833; CM 12!920; C:J.130989; CM ll7782. 'l'he relationship 
of debtor and creditor betvre~n a superior officer and his military sub

. ordinate is pre'judicial to good order and military Qiscipline. The 
Specifications under discussion, however, do not charge the accused with 
borrowing money from an enlisted man but of cp.shonorably failing and . · 
neglecting to repay such debts. l'his'act has also been recognized as a 
violation of Article of War 96. If the relationship of debtor and 

.	creditor between a superl.oz: and his military subordinate is prejudicial 
to good order and military discipline in its inception, it follows that 
a continuation of that relationship is equally prejudicial to good order 
and military discipline and also a violation of Article of War 96. This 
should be so whether the continuation of the relationship is upon a 
dishonorable basis, in so far as the superior is concerned, ~r not. 
However, _the Specifications charge a dishonorable failure to repay and, 
therefor·e, it must be proved (CM 220760 {1942)). 

rt was clearly shown that the accusea was a commissioned 
officer; that he borrowed various sums of money from numerous enlisted . 
men; and that he £ailed to repay arry of these debts or any part of them 
£or a considerable period of time, and then not until after he was placed 
under arrest for the offense. The first oc~asion·of borrowing money from
enlisted men by the acciised was December 20, 1942. From that date until 
!larch 1, 1943, he had received at least two pay checks and on February 10, 
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1943,; had received tlOO for· the very purpos3 of repaying his obligations. 
About the first of February he had been .informed that he was to be trans
ferred to overseas duty almost immediately. Notvdthstanding his ability 
to pay and the fact that he was about to leave the vicinity for a distant 
point, he made no effort to pay any of his oblibations. It is, therefore., 
a f~~r- inference fran these circumstance~ that the accused dishonorably 
failed and neglected to pay these obligations. · 

'l'he issue involved under Specification 1 of Charge III, was 
purely one of fact. Lieutenant Colonel EcCormick testified that the ac
cused deliberately stated that he had paid the bills in question. The 
accused testified to the contrary. The court, haNever., accepted as 
correct the testimony of Lieutenant Colonel McCormick. This it had a 
right to do. This Board is of the opinion that there was sufficient · 
evidence to sustain this finding. Y.nowingly making ·a false official 
statement constitutes a violation of Article of War 95 (M.C.M., sec. 151). 

·,with reference to Specification 3 of Charge III, accused claimed 
that he didn't have the opportunity to pay this bill and described his 
marzy- efforts to do so. '£here was substantial evidence, however, to the 
.~cmtrary., that he did have the opportunity and the means and that he 
evaded payment in the face of his. pending departure .to a foreign country. 
Dishonorable neglect to pay debts is a violation of Article of War 9.5 
(ll.C.!.! • .,· sec. 151). . . 

8. 'Ihe records of the office of 'The Adjutant General show that the· 
accused was born in Spartanburg., South Carolina.,· on April 7., 1920; that he 
enlisted September 16., 1940, ·.,as discharged September 3., 1942, was conunissioned 
2nd Lieutenant of Infantry., A.u.s., September 4, 1942 and assigned to the 
13th Annored Division., Camp Beale, California. 

9•. The court·was legally constituted. No errors injuriously affecting 

the substantial rights of the accused were ·conunitted during the trial. The 

Board of Review is of the opinion that the record of trial is legally suf

ficient to support the findings of guilty of the Specifications and Charges. 

and the sentence and to warrant confirmation thereof. Dismissal is manda

tory upon conviction of violation of Article of War 95, and authorized 

up~n conviction of violatd/~f Article of Viar· 6. 


. . ~':..!:.~:::·~~·~~{.1....:-.J..~~~:t!:!~, Judge 'Advocate. 

Judge Advocate. 

Judge Advocate. 
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1st Ind. 

War Department, J.A.G.O., - To the Secretary of 1lar. 

l. Herewith transmitted for the action of the President al'e the 
record of trial and the opinion of the Boo.rd of Review in the case ot 
Second Lieutenant Joseph R. ·Tillotson (0-12J2617), 59th Annored Infantry 
Regiment. · 

2. I concur in the opinion of the Boo.rd of Revie,T that the record 
of trial is le:,ally sufficient to support the findings and sentence as 
approved by t.1-ie reviewing authority and to warrant confirmation thereof. 
I recommend that the sentence as approved by the reviewing authority 
be confirmed hut that the forfeitures be remitted and that the sentence 
as thus modified be· carried into execution•. 

3. Cc:nsidera.tion has been given to the attached letter from the 
accused, dated April 9, 1943, addressed to the President, urging clemency 
in his behalf. 

4. Inclosed are a ~af't of a· letter for your signature, trans
mitting the record to the Pre~ident for his action, and a form of l:jc
ecutive action designed to carry into effect the recommendation hereina.bove 
ma.de, should such action meet with approval. 

Myron C. Cra.."!ler, 
Major General, 

4 	Incls. The Judge Advocate General. 
Incl.1-Record of trial 
Incl.2-Draft of let. for 

sig. Sec. of \Jar. 

Incl.3-Form of action. 

Incl.4-Let. from accused, 


4...l}-43. 

{Sentence as approved b;y reviewing authori tyr confirmed but forfeitures 
remitted. G.C.M.O. 148, 17 Jul 1943) 
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WAR DEFARTlJENT 
Army Service Forces 

In the Office of The Judge Advocate General 
¥lashington, D.C. 

SPJGQ 
Cil 233822 . l 6 JUN ?943 

UNITl::D STA'J.'l.!:S 	 ) AR.MY AIR FORCE 
) SOUTHEAST TF.AINIHG C1NTER 

v. 	 ) 
). Trial by G.C.M•., convened at 

Second Lieutenant JOSEPH D. ) Fort Tuzy"ers, Florida, !larch ll., 

~LL'Y (0-1288371), Air ) 1943. Dismissal. 

Corps. ) 


CPilIION of the BOARD OF P..EVIE'i'v · 

ROUHDS, .HEPBUFll and FREDERICK; Judge Advocates 


l. 1be record of trial in the case of the officer named above 
has been examined by the Board of Review and the Board submits this; 
its opinion,. to The Judge Advocate General. 

,. 
2. The accused was tried upon the following Charges and Specifi 

cations: 

CHARGE: Violation of the 61st Article of War. 

Specification 1: In that Second Lieutenant Joseph D. Easley, 
Air Corps., unassigned., attached to ?19th-Flexible Gunnery 
Training Squadron, Army Air Forces, Flexible Gunnery 
School, Fort Myers., Florida, did without proper leave., 
absent himself from his organization and station. at 
Army Air Forces Flexible Gurmery School., Fort Myers, 
-Florida., on or about September 16, 1942., and did remain 
in that status until., -or about., September 18, 1942. 



(160) 


Specification 2_1 (Finding of guiJ.ty disapproved by 

the reviewing authority). 


- Specification 31 In that Second Ueutenant Joseph D. 

Easley., Air Corps., unassigned., attached to 719th 

Flexible Gunnery ;I'raining Squadron., Arrrry Air Forces 

Flexible Gunnery School., Fort Myers., Florida., did., 

without proper leave., absent him5elf from his or~ 

ganization and station'at A:rmy Air Forces Flexible 

Gunnery School., Fort Myers., Florida., on or about., 

October 19., 1942., and did remain in that status 

until., on or about., October 22., 1942. 


ADDITIONAL CHAIDE I Violation of the- 61st Article of VIar. 

Specification 41 In that Second Ueutenant Joseph D. 

Easley., Air Corps., assi·gned to 328th Base Head

quarters and Air Base Squadron., Buckingham Army 

Air Field., (Flexible Gunnery S(?hool) Fort Iiyers., 

Florida.,- did without proper leave., absent himself 


.- from his organization and station at Buckingham 
Arrrr:, Air Field., (Flexible Gunnery School)., Fort 
Myers., Florida., on or about.r.ecember 25., 1942., and 
did remain in that status until., on or about., 
January 4, 1943. 

He pleaded not guilty to Specific~tion l; not guilty to Specification 2 

nexcept as to October 7 and 8., 19429 ; not guilty to Specification 3 nex

cept as to October 20 and 21., 1942"; BUilty to Specification 4; and not 

guilty to the Charge. He i7aS found guilty of all Charges and Specifi 

cations. No ev:Ldence of previous convictions was introduced•. He was 

_sentenced to be dismissed th!3 se1"'Vice., to forfeit all pay and allowances 


. due .or to become due., and to be confined at hard labor for one year. 
The reviewin.; authority disapproved the finding of guilty of Specification 
2; approved only so much of the finding _of guilty of Specifj,cation 3 as 
involves a finding of tuilty of absence without leave from October 20., 
1942., to October 22., 1942; approved only so much of the sentence as pro
vides for dismissal from the .service; and fonvarded t..l-ie record of trial. 
for action under Article of War 48. 

3. ' Tho evidenc.e shows that accused.,· a· member of the Second Student 
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.Squadron, Buckingham Army Air Field, Fort I.lyers, Florida, was absent , 
'without leave from his post and classes on September 16, 17 and 18, 
,1942, as ShO'IIIl by the morning report (:i!:x. D), th3 testimony of t,-:o of 
his ir;structors and hfo squadron commander (R. 14), tc the e;t'fect that 
he was-absent fran classes .during those days {E. 5, 7). He was trans
·.te?Ted to the Third Student Squadron and was absent without leave frort1 
his·~ost and cla.sseo on October 20 and 21 as shown by the morning report 
.(Ex. C), and the testimony of his squadron commander (n. 18). · 

With reference to Specifica+,ion 4, the morning report of the 
accused's organization showed the accused to be absent without leave from 
December 24, 1942, to JanuarJ 4, 1943 (Exs. E, F), verified as correct by 
First-Sergeant Thomas J. Golightly, 322th Base Headquarters and·~ Base 
Squadron (R. 20), and Captain Alvin L:. Hutchinson, Air Corps (P... 21). 
On I;ecember ?.3, 1942, a telee;ra.m was received purportedly from the accused 
(Bx. G) req·....esting 10 days' leave. On ...,he same day the accused telephoned 
headquarters and orally requested 10 days 1 · 1eave. He was told by :.:ajor · 
Harry vl. Alexander, ,ost Adjutant, that his request was refused and to re
turn to the post (L 2J). C•n Januar~' L., 1943, a wire was received., pur- ' 
porte~' from the accused, to· the effect that he was returning that ciate 
(Ex. H). He returned on that date at 6:30 p.m. (R. :?4) • 

. , 4. 'Ihe accused elected to be sworn as a witness an:i testif5.ed, in 
sub3tence, that he was sick on Septembav'16, 17 and 18, 1942, in his hotel 
room in Fort ~-:Yers; that, with raf3rance to Specification 4, when his re
q,1est for 10.days' leave was -refQsed, ne left Sebring, Florida, where he 
was at the time, and went to '1'ampa, Florida, intending to return 'to his 
post at Fort :ty3rs. '£here he was unable to board a bus for Fort lzyers 
because of the congestion of·. travel so he went to the home of :.:rs. Frank J. 
~ons - a woman about GO years. of age, whom he had lmown for 1w.ny years, 
intendin.·· to take a bus for Fcrt ;.zy-ers the follrn·,ing morning. He "tras 
invited to attend a social function and sent his only uniform to be 
pressed. . His bag con tainin;,; his other clothas. had already bean s3nt to 
FortIJyers. ¥.e fell asleep anct·didn 1t awakan until tl:e following morninr;. 
He had no clothes. His pocketbook had disappeared. Mrs. Lyons could. not 
locate his uniform, so t.11ree days later she went out to purchase him 
another _unitcrm. She. purci1ased tha uniform and sent it to her hor.1e for 
the accused. She herself continued on to ::.ti..ami. The uniform never 
arr·ived. The accused remained in the ap&rtment for a week until ':.,;r::; • 

..1y(:ms returned and broueht him ·the unifor.n and a bus ticket. He then 
left for and arrived at Fort Myers. There was a telephone in tiie ~part
ment, but he made no attempt to communicate with· the post. 
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Captain Roscoe G. Kincaid, Air Corps, \'ras called as a wi tnes3 
·ror the defense and testified·thut he roomed with the accused during 
September 1942; that on Septemb~r 16, the accused told him he was sick 
/and asked him to report that fact., which he did; and that the accused 
remained in the room Septeinber 16, 17 and_l8 (R. 26-29). On cross
examination, the witness p.dmitted that he had told the investi,;ating 
officer that September 18., 1942, was the first day that the accused 
was sick, and that the accused was not in his room on September 16 or 
17. Captain Kincaid claimed he made a mistake as to da,tes in his state- • 

ment to the ir).vestigating officer. 


. 5. The evidence clearly showed that the accused was absent from 
his post and organization September 16,' 17., 18., October 20., 21, December 
24 to .'.31., 1942, and January l to 4, 1943. This was admitted by the ac
cused; He had no authority to be absent. The accused claimed no authority 
but testified solely regarding possible extenuating circumstances con
cerning his gullt of being absent from December-. 24, 1942, to January 4, 
194.3. Notwithstanding his admissions and pleas of guilty, the prosecution 

provici~d ample eyidence to support the findings or guilty. , 


6. The accused is .'.36 years of age~. The record shows enlisted service. 
in the Army from February 17., 19.37, until July ZL,. 1942, lvhen he was com
missioned as a Second Lieutenant., ·.lJ.r Corps,. A. U.S. , 

7. The court was legally constituted. No ettors.injuriocl3ly affecting 
the substantial rights of the accused were· committed during the trial. In 
the opinion of the Board of Review, the record ot·trial.is legally suffi 
cient to support the findings of guilty and the sentence and to warrant· 
confirmation of the sentence. A sentence of dismissal is a.uthorized 
upon conviction of violation of Article of War 61. 

Judge Advocate. 

Judge.Advocate • 

. .... 4 ... 
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1st Ind. 

"r.r. D A JUN 1 8 1943••ar apartment, J••a.o., 	 - To the Secretary of War. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Revievr in the case of 
.Second Lieutenant Joseph D. Easley (0-1288371), Air Corps. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findfags of guilty and 
the sentence as approved by the reviewing authority and to warrant con
firmation thereof. I recommend that the sentence be confirmed and 
carried into execution. 

3. Inclosed are a.drai't of a letter for your sienature, transmit
ting the record to the President for his action, and a form of Executive 
action desie;ned to carry into effec~ the recor.unendation hereina.bove 
ne.de, should sueh action meet with approval. · 

~ ......................1..":'"...... ..
_ 

?.zyron c. Cramer, 
Ha.jor General, 

3 	Incls. The Judge Advcx:ate General. 
Incl. 1 - Record of trial 
Incl. 2 - Dft. ltr. for sig. S/YT 
Incl. 3 - Form of action 

{Sentenee·as approved b,y reviewing authority eon!irmed. 
G.C.K.O. 146, 17 Jul 1943) 

- s..; 
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J..n the Office 	of ~he Judge Advocate Genera.1 

Wa.ahington, D.c. 

· SPJGK 
CM 233833 

' 2 J;JL 1943 

U N I :t' E D S T A T E S 	 ) FORT KNOX, KENTUCKY 

) 


v. 	 ) Trial by G.C.M., convened at 
) Fort Knox, Kentucky, February 


Private JOHN PARIRUS ) 17, 1943. Dishonorable dis

(33021006), Company R. 1st ) charge and ooni'inement for 

Armored Regiment, a.lie.a ) life. Diacipli:n.ary Barracks. 

Priva.te JOHN J. URBAN ) 

(15103862), Company C, 8th 

Armored Replacement Batta.lion, ~ 

Armored Force Repla.cement ) 

Training Center. ) 


REVIEW by the BOARD OF REVIEW 

LYON, HILL and ANDRE.'IB, Judge Advocates. 


1. The Board of Review has examined the record of trial in the ca.se 
of the soldier named above. 

2. The a.couaed was tried upon the following Charges and Specifications a 

CHARGE Ia Violation of the 54th Article of War. 

Specification• In that Private John Pa.rihus, Company li, 1st 
Armored Regiment, Fort Dix, New Jersey, alias Private 
John J. Urban, Company C, 8th Armored Replaoement Batte.lion, 
did, under the name of John J. Urban, at Fort Benjamin 
Harrison, Indiana~ on June 27, 1942, by willfully conceal
ing the fact he was then a private in said Company R. 1st 
Armored Regiment, Fort Dix, New Jersey, prooure himself to 
be enlisted in the military service of the United States 
by 2nd Lieutenant H.V. Chichester, Field Artillery, and did 
thereafter at Fort Knox, Kentuok:y, receive pay under the 
enlistment so prooured. · 

CHARGE IIa Violation of the 58th Article of War. 

Specifica.tiona In that Private John Parihua, Company H, 1st 
Armored Regiment, Fort Dix, New Jersey, alia.a Private John 
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J. Urban, Comp9.DiY C, 8th Armored Replacement Battalion, did, 
at Fort Dix, New Jersey, on or about Mly 4, 1942, desert 
the service or the United States and did remain absent 1n 
desertion until on or about October 20, 1942. 

The accused pleaded not guilty to and waa tound guilty of all Charges and 
the Specifications therel.lllder. No evidenoe of previous convictiona wa.a 
introduced. He we.a sentenced to be dishonorably disoharged the service, 
to forfeit all pay and allowances due or to become due, and to be confined 
at hard labor at such place as the reviewing authority may designate £or 
the term of his natural lite. The reviewing authority approved the sen
tence, designated the United States Disciplinary Barra.oles, Fort Leaven
worth, Kansas, as the place of confinement, and forwarded the record of 
trial for action under Article of War 5c}. 

3. Inasmuch as the Charges and Speoificationa involve strictly 
military offenses, and since the review of the staff judge advocate con
tains a fair and comprehensive statement of the evidence., the Board of 
Revi~w deems it unnecessary to incorporate in this review a restatement 
of the evidence. Suffice it to sa.y that the undisputed evidenoe., in
cluding the testimony of the accused hitnSelt., showu 

The accused, a. member of Company H, lat Armored Regiment., lett 
his organization without leave at Fort Dix, New Jersey, on 4 Mly 1942 
(R.21., Ex. H). He went to Louisville, Kentucky, rented a room in a 
private home., wore civilian clothes and acGepted private employment 
(R.15,16). On 18 ~y 1943 he registered with Selective Service Board 
No, 75 of Louisville, Kentucky, under the name of Jack Urban, giving his 
age a.a 21, and Beaumont, Texas, as the plaoe of his birth, applied for 
and was given a-r-elease to join the Army (R.11, ha. A and B). On 27 
June 1942, and bet.ore he had been discharged from his former enlistment, 
accu.sed reenlisted in the Arm:, at Fort Benjamin lkrrison under the name 
of John Urban (Urban being the family name of his mother)., and we.a 
assigned to Company O, 8th Battalion., Fort Knox, Kentucky (R.8, Exs. D 
and E). Accused dr9W' pay and allowances under hia false enlistment 
(R.24). His false enlistment was definitely determined and he was ar
rested and confined in Post Stcoka.de, Fort Knox, Kentucky, on 4 November 
1942 (R.22-24). 

4. The Charge Sheet shows.that accused was 25 years of age as of 
11 November 1942 and tha.t he wa.s induGted in the military service 1 
larch 1941. · · 

5. The court was legally constituted and had jurisdiction of the 
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person e.Dd the offenses. No error, injuriously a.tteoting the 1ubstanti&l 
right, of the &oouaed were committed during the trial. In the opinion 
of the Bo&rd of Review, the reoord of trial ii legally sufficient to 
support the finding• of guilty and the aentenoe. 

, Judge Advocate. 

, Judge Advooa.te. 

, Judge Advooate. 
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W.AR DEP.AR'Th'.ENT 
Ari~ Service Forces 

In the Office of The Judge Advocate General 
Washington,D.C. (169) 

2 5 AUG 1943 
SPJGH 
CM 2).3879 

I " •/\ . -' .. )
UNITED STATES WESTERN DEFENSE CCMMAND 

) 
v. ) Trial by G.C.M., convened 

! " ) at Phoenix, Arizona, 17, 19,
Corporal CHARIBS ELLISON ) 21, 22, 23, 24 and 25 Febru
(.396814.39) and Privateer ) ary 1943• As to eacha 
First Class JAMr:S V{. HEARD ) Dishonorable discharge and 
(14079.311), TERRY JONES ) total forfeitures. As to 
(38074091), ROBERT L. ) Ellison and Williamsa Con
WILLIAMS' {18102806) and ) finement for fifty (50) 
ELLIOTT cm< (.380,8372), all ) years; and as to Heard, Jones 
of the 364th Infantry. ) and Clemz Confinement for 

) twenty{20) years. Disci
) plinary Barracks. 

------~---
HOLDING of the BOARD Cli' REVIEW 

HILL, DRIVER and LOTTERHOS, Judge Advocates 
----------~--.. 

1. The record of trial.in the case of the soldiers named above has 
been examined by the Board of Review.· 

2.. The accused w~re tried. on the following Charge and Specificationa 

CHARGEa Violation of the 96th Article of war. 

Specifications In that Corporal Charles Ellison, Company I, 
- Private Leon D. Harris, Service Company, Privates First 

Class James He_ard, Company C, Terry Jones, Anti-Tank Com
pany, Robert W:i)Jiams, Company M, and Elliott Clem, 3rd 
Bn. Hdqrs. Company, all of the 364th Infantry, did, at 
Phoenix, Arizona, on or about November 26, 1942, attempt 
to commit a riot, in that they, together with certain other 
soldiers to the number of about fcur (4) did, with force 
and arms unlawfully and riotously and in a violent and 
twnultuous manner assemble in the City of Phoenix, Arizona, 
to disturb the peace thereof. 

Each accused pleaded not guilty to and was found guilty of the 
Charge and Specification. Evidence of two previous convictions of accused 

' 
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Clem, one by special court-martial :for stealing $10.00 in cash in viola
tion o:f the 93rd Article of War and the other by summary cru.rt-martial 
:for being disorderly in uniform in public in violation o£ the 96th Ar
ticle of V{ar was introduced. The accused were sentenced to dishon
orable discharge and :for:feiture o£ all f6Y and allowances due. or to be

. come due as to each of them, and to confinement at hard labor., accused 
Ellison and Williams each :for $0 years., and accused Heard., Jones and 
Clem each :for 20 years. The reviewing authority as to each accused., 
approved the senter¥:e, designated the United States Disciplinary Bar
racks, Fort Leavenworth., Kansas., as the place of confinement and for
warded the record of trial for action under Article of War Soi~ 

3. The evidence for the prosecution is substantially as follows: 

All of the accused were assigned to military police duty with 
the 364th Infantry Regiment at Papago Park, Phoenix., Arizona. First 
Lieutenant Charles F. White was officer in charge of the military police 
detachment, 1n addition to his regular duties as Assistant Persondel 
Q.f'ficer. Sergeant Clark Mayo was the noncommissioned officer i'n-- charge 
"of everything concerning the MPs". Next under him was Sergeant George 
w. Mitchell, and then the accused, Corporal (Acting Sergeant) Ellison. 
The detachment had three fixed posts and., un::ler orders of 5 October 1942 
(Def. Ex. E),.two motor patrols. Patrol No. 1 went to Phoenix in"the 
daytime to enforce traffic regulations, and Patrol No. 2 went into the 
area around the camp at night to en.force discipline. In practice, Patrol 
No. 2 went to Phoenix frequently to take Sergeant Mayo to his home and 
for similar purposes. Lieutenant White did not give any orders with 
reference to the motor patrol going into Phoenix, and had not defined the 
routes for Patrol No. 2 (R. 83., 111., 11$., 118., 124., 179, 185-186., 222., 
225-227). 

For some time prior to 26 November 1942 military policemen of 
the 364th Infantry: had been on general duty 1n Phoenix., and then on such 
duty jointly with the 733rd 1!dli tary Police Battalion. At one time or 
another all of accused had been on this general duty in town. On Monday 
before 26 Novenber 1942 {Thanksgiving)., Ll.eutenant White learned that the 
364th Military Police were to be relieved of "walking duties" in Phoenix 
and m Tuesday he had a meeting of the men of the detachment not then on' 
duty and informed them that they had been relieved from duty in town and 
that henceforth "the 733rd was to run the MP detail in Phoenix" His 
instructions referred only to the walking patrols., and the dut~s of the 
motorized patrols were. not chaneed (R. 116., 18$., 223-226, 228). 
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On account of other duties, Lieutenant White was able to 
give very little attention to the Military Police detachment, and_the 
noncommissioned of.f'icers were left in almost complete control. The 
sergeant in charge controlled the night patrol. Vt'hen Lieutenant White 
took charge in the first part of October he instructed Sergeants 
Mayo am. Mitchell to call him by telephone in an emergency or if' they 
did not know what to do (R. 116-117, 243-245, 247). 

Shortly before 7100 p.m. on 26 November the Patrol No. 2 
took Sergeant Mayo i'rom the camp to his home in Phoenix. Accused 
Ellison was in the patrol jeep and Private Leon D. Harris (found not 
guilty) ,was driving. Sergeant Mayo could not definitely recall whether 
or not accused Williams was in the car, but thought that he might have 
been (R. 118). 

1here was a disturbance that night at the Savoy care in Phoenix, 
in which a member or the 733rd Military Police shot his pistol into the 
ground, the bullet ricocheted and struck a soldier in the leg. A crowd 
quic~ gathered before·the Cafe and accused Williams was observed in 
the forefront of the crowd. It was then between 9:30 am 10:00 p.m. 
The military police closed the Savoy Cafe and, as there was "ganging" 
outside of the "US011 it was closed also and the men were directed to go 
to the bus station near Mae's Place (R. 33-35, 38-39, 42, 118). 

At about lltOO p.m. the same night, Private Walter Moore, of 
the 364th Military Police, who had been on sentry duty from 6:00 to 
10:00 p.m. was in his tent 'When accused Ellison and Williams entered, 
asked the men there to go to town "to shoot some of the 733d MPs", and 
said they were going to town and "raise sand with the 733d .MPs11 • Moore 
replied that he nwasn • t going w.i. thout no orders". Accused Ellison was 
doing the talking. Ellison an:i Williams then entered the tent of 
Sergeant Mayo (the orderly tent) next door where the ammunition and 
spare guns were kept locked up in a large wooden box. Another soldier 
in·Moore•s tent heard "feets, stomping", "two or three licks" and 
"Pryzi~ (sic)"--"like you pry something off" in the orderly tent. A 
.large crowd had gathered in front of this tent. Ellison and Williams 
emerged from the tent with little red boxes, like boxes of ammunition 
in their hands, _got in the jeep and left. At about the same time the 
noises were heard in the orderly tent accused Jones came into Moore's, 
tent to get a light bulb (R. 74, 76-78, 83-84, 89-94). 

Sergeant Mayo kept the key to the ammunition box in his tent 
and, "When he was away, left it with the noncommissioned officer in charge. 
Lieutenant White had given no instructions to Sergeant Mayo as to the 
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ammunition and no limit had been fixed as to the amount to be issued. 
· However, ,men a member of the detachment went on duty he was given 

one clip of seven shells and no more than that amount had ever been 
issued ,to urr of them. Sergeant Mayo needed no permission to open 
the box and issue ammunition. ·an the night of 26 Novenber he had the 
key as he had forgotten to give it to accused Ellison. When Sergeant 
Mayo returned to his tent after dirmer on 27 November the ammunition 
box was torn open {R. 113-114, 118-119, 121, 12$) • 

.Private ilphons Kincey was on sentry duty at the west gate 

of Papago Park Camp f'rom 10100 p.m., 26 November until 2100 a.m., 27 


. November. Accused Clem who was on sentry du-cy nth him, reached the 
post a fn minutes after 10100 p.m. In about 20 to 40 minutes a jeep 
came up, and accused Ellison, the~ occupant who11 Kincey recognized, 
got out, went into a little shed near the gate and made a telephone 
call. Ellison came oo.t am. got into the jeep, accused Clem got in with 
him 8l'ld they drove off away from camp {R. 102-106). 

- '!he jeep was ~xt seen when it stopped at the house of Sergeant 
Mitchell in Phoenix. Accused Ellison knocked on the door and upon 
being admitted said that there were two cars of "our men• going to 
town, he had tried to stop them bei'ore thq got to town but "hadn't" and 
asked Serg~ant Mitchell to go along and "help stop them". Sergeant 
Mitchell accompanied Ellison as requested. All of the accused, armed 
nth pistols, were in the jeep, and Private Harris was driving. On 
cross-examination Sergeant Mitchell stated tbilt he was the senior non~ 
comnissioned officer in the jeep and was in command of the group (R. 
179-182, 189). · . . 

The patrol car waa then driven to the Savoy Cafe (corner ot 
W&shington Street and 13th Street) in Phoenix and parked on. 13th· Street 
!acing south toward the intersection. Two colored policemen, on.duty 
at the corner, were talking to a white motorcycle policeman who had 
stopped there. '!be area bad been cleared following the earlier dis
turbance in the cate and .no one else was present. The occupants ot 
the jeep g~t out w:l,th piatcls 1n their hands, two ot them "raced" 
around one dde of .the Savoy, two of them went aroum it ,another way 
and others went to a place across the street. When cne of the colored 
policemen asked Ellison if he was the man in charge Ellison answered 
that he wu one of the men. Upon being asked to exercise better control 
over his men Ellison stated that there was nothing he could do as the 
men were •sore• .and •it had just completely went over him" J trat his 
men were "like- crazy men• ~ike ll'ild men" and he could do nothing nth 
them. Williams, 1'ho had two pistols, waved one of them in' front of the 
civilian policemen and said "We are tired of this God D&nn shit; we are 
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going to blow up this fuckine townn. ''When a man shoots one of our men, 
he is going too far, arrl we are going to get him"• When one of the 
policemen asked, "sort of demanded", ~ergeant 1tl.tchell to make Williams 
put his gun away, Mitchell directed him to do so and Williams complied 
(R. 136-138, 163-164). 

At about the time the patrol car parked near the Savoy, or 
within a minute thereafter, a black Ford sedan stopped at the intel""." 
section headed west on Washington Street. The sedan was full of 
soldiers armed with pistols or guns. They got out with their weapons 
in their hands and asked where were the "God damned 733d MPs". One of 
the soldiers from the sedan who had a rifle in his hands approached one 
of the colored policemen and said "Aw, we don't have to take that God 
damn shit off of them, let's bump them off now". Sergeant Mitchell and 
accused Ellison told him to get back in the car but he stood and glared 
at the policeman. Sergeant Mitchell caught his rifle, pushed it up 
against him and "half pushed" him into the car. Sergeant Mitchell then 
stated "¥le are going to Maeis Place, where the 733d MPs were (sic)". 
"Vfe are going to get the God damn 733d :MPs. Vle don't want these men * * * 
come on, men let•s go to Mae•s Place". The men all "piled" into the 
cars and the jeep led the way. Williams got into the sedan before the 
jeep left. The two cars left "simultaneously". The colored civilian 
policemen did not identify any of ac.cused except Williams and Ellison 
(R. 136-139, 150-151). 

The jeep proceeded to Mae's Place (corner of Washir.igton Street 
and 17th Street), the black sedan in lVhich Williams was riding, followed 
and both cars parked behind two busses. A soldier by the name of "K:ingn 
was driving the sedan. A laree number of soldiers, who were orderly, 
were lined up waiting to get on the busses. There were also Ila lot" of 
733rd Military Police around Mae•s Place-it looked as if' the whole de
tachment was out that night. When the jeep drove up the men in line 
shouted ~Our boys are here, now, you won't dog us any longer". Accused 
Williams alighted from the sedan, ran up to Corporal (Private at the time 
of the trial) William Herrod, 733rd Military Police, stuck his pistol 
in Herrod 'a side and said "Stick your hands up, you black son of a bitch, 
before I shoot you". Herrod dropped his gun but immediately !:.hereafter 
shooting broke out at the front of the busses and the croY1d, including 
the accused, scattered. Some time later upon finding accused Williams 
at the side of Mae's Place, Herrod disarmed and arrested him. Vihen the 
shooting started Sergeant Eitchell who had drawn his pistol was disarmed 
by another member of the 733rd 1{ilitary Police. In the process 1-iitchell ts 
gun discharged am sliehtly wounded the military policeman in the fjnger 
(R. 35-37, 68, 182, 203, 210, 257). 
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. The later statement of accused Ellison dated 8 December 1942,in pertinent part, was to the effect that Ellison and Harris were onmotor trol on the night af 26 November when they came upon a Ford 
u  with a crowd of soldiers about it, parked in front of the 364th wilitary Police orderly tent. The roon were excited and were sayi th tthe 11 733d boys had shot up soire 364th boys" and they were going d:nto:n

(174) 

Sergeant Mitchell was told by First Lieutenant Charles A. 
Swarts in charge of the 733rd Military Police that the 364th Military .,

Police Detachment had no duty in town any more that Lieutenant Swarts .,

would send for them if he needed them and that they should go back to 
camp. Private Harris sergeant Mitchell and accused Heard got into .,

the jeep Sergeant Mitchell was driven to his hone in Phoenix and the .,

other two returned to camp. Accused Ellison volunteered to and did 
ride back to camp on one of the busses when a 733rd Military Police 
corporal announced that he considered it unsafe for any of his men to 
ride the bus on account of the 0feuding" {R. 55., 183., 199, 257
259-260).

., 

After each of them had been advised that he need make no 
statement, and that any statement he ma.de could be used against him in 
a trial by court-martial, accused Ellison, Williams and Jones each made 
tll"O sworn statements arxi accused Clem, and Heard each made one sworn 
statement, all of 'Which were received in evidence (R. 269-281; Exs. 4, 5,
1, 8, 9, 10, 13, 14).

In his first statement ., dated l December 1942, accused Ellison 
asserted that shortly before 10100 p.m. on 26 November as he drove up 
to the "Non Coms club" a soldier ran up to the jeep and told him tha t 
"they're trying to start a riot in to,m * * * Two cars have gone al
ready, and you had better try to cut them of!". Ellison, 'ffl1 o then had
all the other accused and Private Harris with him, turned the jeep around
and went to the west gate, where he telephoned to the sergeant of the
guard, informed him of the-riot, asked for the officer of the day who
was not in, and was told by the sergeant of the guard to do all that he
could. All of the iren in the jeep had pistols. Ellison had seven rounds
of pistol arnmuni tion. They drove to the ho  of Sergeant !{ayo, 1Vh.o was
not in, called at the house of Sergeant Mitchell, who joined them, went
to the Servall (Savoy) 'Which was closed, and proceeded m to Mae, s
Place. Ellison .went up and down the lin e of men waiting for the bus
three or.four shots were fired and most of the men scattered. Ellis n
rode back to camp on the bus as he "figured the MPs would tie up the
jeep". At camp he met Lieutenan t White and they went from tent to tent
gathered up all the pistols and ammunition and took them to the officer:,
mess (R. 269, Ex. 4).

. 
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and do something about it. Later on, Ellison smr three men get into 
the coupe with rifles and told them nthey shouldn•t do that" but they 
paid no attention to him. He then went to the nNco club" and a black 
Ford sedan dr:i_ven by _Gzzie King drove up and stopped. He knew Ozzie 
King and noticed him particularly that night because he had some
thing white tied aroo.rxi his neck. Accused Williams came up, remarked 
that the "733d men" were shooting up noor boys" and •we are not going 
to stand for it". When Ellison said he did not lmmr what could be 
done aboo.t it Williams replied "'lhe Hell it isJ 4 * * We can go down 
there and stop it"• Williams told Ellison that he (Williams) had 
just ridden out from town with Ozzie King. Ellison saw some men, t1'0 
of llhom had rifles, get into the sedan with Ozzie King and drive away. 
Williams got into the jeep and they went back to the orderly tent. At 
that time all of accused and Private Harris were in the party. Ellison 
and Williams went into a tent beside the orderly tent. Privates Moore, 
BrOl'm and some others were there. Williams told them that the "733d 
boys" were shooting up "our boys• and asked them to get up and go to 
town "with us". They would not go. Ellison and Willbms went into 
the orderly tent where it was dark. Accused Jones "rushed out• and 
came back with a light bulb. "During the darkness" the box where the 
ammunition was kept was broken open. The ammunition -waa •pulled rut on 
the floor", they took some and put it in their pockets or held it in 
their hands. They all entered the jeep and drove out through the west 
gate to Phoenix (R• 270,. Ex. 5). 

According to the statement of accused Williams, dated 1 De
cember 1942, when he returned to camp about 9:JO p.m., on 26 November, 
from a ride with a motor patrol he "got word" that "some of the boys" 
had been in a riot in town. Accused Ellison said that they would go into 
Phoenix and see about it and help stop it and they drove out the west 
gate. There were frur in the "peep", all of whom had oistols. Williams 
had 81 rounds of .45 calibre ammunition, which had bee; in his possession 
for "quite a long time". When the men in the jeep arrived in Phoenix 
they stopped at the home of Sergeant 1'.ayo but he was not in so they 
picked up Sergeant Mitchell and then drove to Mae•s Place. The 
"364th boys" there shouted to the 733rd Military Police "No.v you wont 
run over us, here•s our boys". The 733rd "MPs" ran to the opposite side 
of the line of nen, started to shoot, everyone ran, and there were "a ' 
lot ?f shots". Williams tried to get on the bus. He had his pistol 
in his hand in the pocket of his overcoat but did not shoot. Eventually 
he was disarmed, arrested and taken to jail in Phoenix (R. 274, Ex. 8). 

In the later statement which he made on 8 December lG42 ac
cused Williams admitted that he entered the orderly tent at P;paio Park 
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on the evening of 26 November, that Ellison came in shortly afterward 
am that after Jones had gone out and brought back a light bulb with 
llhich to light up the tent, he (Wil.liams) took a jack handle aoo ~roke 
open the box containing the .45 calibre pistol ammunition. They all 
took some, tht:.n got into the jeep and drove to town. They stopped far 
Sergeant Mayo, 'Who was not at home, then picked up Sergeant Mitchell 
and drove to the Savoy Cafe. Shortly afterward a black Ford sedan, 
driven by Ozzie King, came up and stopped. Tfro colored civilian 
policemen were talking with Ellison and Sergeant Mitchell and Williams 
became excited, walked up to them, drew his pistol from his pocket ani 
waved it around. When Ellison told him to put the gun away Willi.ams 
put it back in his overcoat pocket. After the jeep drove off and left 
Williams, he got in the black sedan and rode to Mae •s Place. He had not 
ridden from Phoenix to Papago Park with Ozzie King the night of 26 
Novenber and never told anyone that he had (R. 275, Ex. 9). 

rt appears from the respective statements of accused, Jones, 
Clem am. Heard that each of \hem rode in the jeep from Papago Park to 
the Savoy Cafe and to Mae•s Place in Phoenix; that they had been directed 
or requested to go by Ellison (Clem stated that he had been asked to go 
by two other men in the jeep and that Ellison had said all of them had 
been told to go by the sergeant of the guard); and that they had been 
informed the purpose of the trip was to stop some trouble or to see what 
could be done about some trouble ,in Phoenix resulting from the shooting 
of one of "our boys". No other material ·admission was made by these 
~~sed in any of their statements (R. 273, 277, 280-281, Exs. 7, 10, 13, 

4. For the defense Lieutenant White testified that on the· night 
of 26 November he left camp about 6130 p.m. and did not return until 
about 1100 a.m. the following dc9iY. He had been at home where he had a 
telephone but did not believe that the number was in the telephone 
dire~tory. He had given his telephone mnnber to Sergeants Mayo and 
Mitche~ but did not remember having given it to accused Ellison. Shortly 
after his return to camp at 1100 a.m., Lieutenant White was instructed 
to check the arms of his detachment to ascertain 'What was missing. He 
w~nt with Ellison to the detachment quarters and began taking up the 
pistols from the men. Lieutenant White then went to the orderly tent and 
discovered that the ammunition box had been torn open. The lock was 
not broken but the hasp had been pulled off. All of the pistols were 
gone from the box and "quite a bit" of ammunition had been taken out. 
He put the pistols he had gathered up into the box and with the assistanc 
of Ellison, carried it to the officers'' club and left it with th ffi e 
of the day (R. 333-)36). e o cer 
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On cross-examination Lieutenant White stated that his instr~ctions 
were to issue the men seven roun:is of ammunition for which they would 
aien and that.there never had been occasion to issue additional 
ammunition for any specific mission. He also testified that Ellison 
had not i formed him about having the ammunition box broken open. 
Hovrever, Lieutenant White could not remeni>er llhether, when he went 
into the orderly tent and discovered that the box had been opened, 
Ellison was with him (R. 340, 341). 

Accused Ellison testified that on the evening of 26 November 
he took Sergeants Mayo and Mitchell to their homes in Phoenix in the 
patrol jeep. At one time en this trip the jeep was parked back of the 
savoy Cafe and accused Williams, llho was one of the party, went to the 
home of "Mr. Vaugntt the owner of the cafe. After Ellison returned to 
camp he saw a civilian car with women and soldiers in it, ordered it 
off the post, then started to check upon a coupe on the road near the 
"MP tent" when a soldier came running up to him and said· 11MP, there is 
trouble down town and if you don't go down and stop it, we are going 
down there and do something about it". Ellison replied to the effect 
that he did not think anything could be done about it and directed the 
soldier to return to his company. Ellison went to the "NCO" club 'Where 
11, sergeant was having difficulty starting a civilian car. Another 
soldier ran up and said to Ellison 11:You better go to town and try to 
stop this trouble, or we're going to stop it". Ellison went into the . 
club and told accused -Willia.ms, l¥ho was watching a card game, that 
"the boys are raising hell", that Ellison was going to town to "see can 
I stop it", and that Vfillia.ms should "come along with me". They then 
drove to the orderly tent and accused Jones went out to get a light 
bulb. Ellison told Williams "Let's pull the lock off the box". Ellison 
then screwed in the bulb which Jones had brought, the light came on, 
Williams had the box open and the tent was full or soldiers. Ellison 
ordered them all to go back to their companies, he and Williams took 
some ammunition, accused Heard joined them, they entered the jeep and 
drove to the west gate where Ellison telephoned to the guardhouse and 
asked for the officer of the day. Someone who called himself the 
sergeant or the guarci answered that the officer of the day was not in. 
Ellison then stated "Sergeant, there is some trouble has occurred in 
town, and I learned some of the boys have gone down there to start more 
trouble, and I'm going to see can I stop it". The other party replied 
11Go ahead, and d~ all you can to stop it" (R. 390, 392-394). 

Accused Ellison further testified that he "collected" Clem, 
went to the home of Sergeant Mayo but found that he was not in and then 
drove to Sergeant Mitchell's house. Ellison told Sergeant Mitchell 
that there was trouble in town and that the whole camp was "chewing the 
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rag and raising sand about it". Mitchell joined the party in the jeep 
and they proceeded to the Savoy Ca£e where two colored policemen were 
on duty. Ellison talked with them. They tried to tell him something 
abcut one of the soldiers getting excited and displ<\Yine his pistol 
and asked Ellison to "corral" or do somethine with the soldier. 
Ellison told them he could do nothing "right now" as he was trying "to 
put some calls over•. Ellison's group then got into the jeep and drove 
to Mae•s Place lfhere Ellison alighted. He heard three or four shots 
and the men waiting in line scattered. When a loaded bus started to 
pull out he volunteered to ride on it to keep order. Ellison had 
seven rounds of ammunition :in a clip and seven rounds in his field 
jacket pockets. He did not know Ozzie King on 26 November 1942. Ellison 
stated that he had not, earlier that evening, seen the civilian sedan 
that drove up to the Savoy when the patrol jeep was pu-ked there 
(R. 395-397). 

en cross-examination when his attention was directed to a 
number of discrepancies between his testimony and his prior sworn state
ments, Ellison testified that in several particulars the stateirents were 
not true. He had been in jail when he made them, he had never been in 
jail before and was frightened and he "figured" that if he told the 
officer 'Who interrogated him "something" he would be released. He had 
not mentioned break:ing into the ammunition box in the earlier statement 
because he was frightened and it slipped his "remembrance". When asked 
by a nember of the court what was his purpose in pick:ine up the men and 
goirig to town Ellison answered that he was trying to neut off" a little 
coupe with "a mother in law seat in the back of it" and a blue look
ing car, an Oldsmobile or Chevrolet in which there were some civilian 
women and soldiers (R. 401-412, 443)• 

Accused Williams testified that in the early evening of 26 
November he went.to Phoenix w.i.th Sergeants :Mayo and Mitchell, accused 
Ellison, and Frivate Harris. After the two sergeants had. been left at 
their respective homes, Harris drove the jeep to the Savoy Cafe where 
Willi~ went in and borrowed some money. He rode back to papago Park 
in the J eep but got off at the west gate where he assisted a civilian man 
and some women to get into camp. At about 10:00 p.m., when he was at the 
"NCO" club, accused Ellison came in and said to him "Private Williams 
corne on with me downtown11 

• They went to the Military Police Detachme~t 
orderly tent, after Williams had gone to his own tent for his overcoat 
and pistol, and Ellison ordered Willia.ms to open the ammunition box. 
Williams opened it by pulling the staples out with a hammer and took 
sorre ammunition. They then got into the jeep BJld drove to the west gat 
where Ellison made a telephone call. Vvhen he came out of the telephonee 
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booth Ellison stated that he had been unable to get the officer of the 
day but had talked to the sergeant of the guar,d 'Who had told him to 
ngo ahead on down and see what he could do about it". They drove to 
Sergeant 1,~ayo's house but he was not at home, picked up Sergeant 
:Mitchell at his residence and proceeded on to the Savoy Cafe. There 
Williams walked up to the two colored policemen who were talking with 
Ellison, took his pistol out of his overcoat pocket and held it in his 
hand, raised nat an angle 11 • Williams did not say anything to the 
policemen and did not point the pistol at them. He did not know why 
he drew the pistol but his guess was that he must have been "frightened 
like". He put the pistol back in his pocket llhen Ellison told him to 
do so (R. 57o-572). 

Accused Williams also testified that when the jeep went off 
without him, he climbed into the black sedan and asked Ozzie King, the 
driver, to take him to Mae's Place. When the sedan parked there, be
hind the jeep, Williams got out. There was a line o:f waiting men and 
he heard someone "holler" that the 11boys are here from the 364th * * * 
And the M.P.s won't run over us any more11 • As he walked toward the . 
line he heard a burst of shots, the line "busted" and he ran to get an 
the bus, with his pistol in his hand. In making an unsuccessful dash 
for the bus door he shoved aside Corporal Herrod who was in his way. 
He had drawn his pistol because he "got excited"• Some time later, 
Corporal Herrod w.i th the assistance of a white civilian police officer 
disarmed Williams and Herrod struck Williams in the mouth with a pistol, 
breaking one of his teeth. Williams was then placed in arrest and taken 
to jail in Phoenix. Williams had on an overcoat, "overseas" cap, 
and "OD" shirt and trousers (R. 572-574, 591). 

Accused Heard testified that after he had completed his tour 
of sentry duty, which was from 6 to 10 p.m. at the saith gate on 26 
November and was walking tcward his tent, he met Ellison who stated 
that he (Ellison) was on his way downtown to try to stop some trouble 
there. Heard offered to go along. He was dressed in "OD" uniform with 
white helmet, pistol belt and shoulder straps. Private Harris and all . 
the other accused were in the jeep at that time. At the Savoy Cafe 
Heard got out of the jeep rut dici not remove his pistol from the 
holster. At Mae •s Place, when he heard some shots fired he went around 
to the rear of the building and stayed there until some civilian police
men told him it was safe to come out. He rode back to camp in the jeep 
with Private Harris (R. 501-506). 

Accused Jones testified that on 26 November he went to the 
military police tents at the expiration of his tour of sentry duty 
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(6 to lO p.m. at the lfeSt gate) and, at the orderly tent, met Ellison, 
,mo mentioned the trouble he was having am sent Jones !or a light 
bulb. When Jones returned with a bulb f'rom a nearby tent, the 
ammunition box was open and he took out five rounds. He entered the 
jeep lfhich proceeded to the west gate where Ellison made a telephone 
call aro. Clem joined the party. They went on to Phoenix 'Where Jones 
got out of the jeep at the Savoy and stood about three .feet from it 
until he heard Sergeant Mitchell say 11Let 1s go down to Mae's Place•. 
At Mae•s place Jones went to the end of the line of men waiting to 
board the busses. There was a burst of shots near the head of the 
line, everybody scattered and he went behind Mae's Place. A civilian 
policeman disarmed Jones and hit him on the head with 11a little old 
billy stick". The blow broke the skin and it bled "all over" his 
jacket front. Jones was placed in arrest and taken to jail. Both 
at the Savoy and at llae•s Place Jones had kept his pistol in the 
holster at all ti.mes CR. 518-522, 616-617). 

Accused Clem testified that when he went to the west gate to 
go on sentry duty- at 10100 p.m., 26 November, a jeep was standing there. 
Ellison was talking on the telephone in a shed at the gate azxl the 
other accused and Private Harris 'Were in the jeep. They told Clem 
there had been some trouble in tOlfll and they were going down there to 
see about it. Yfuen Ellison came up he said to Clem, "Come on, get on, 
let•s go. Go along with us•. Clem entered the jeep and went with. 
them to Phoenix. He was wearing an 11 0.D. 11 suit and white helmet, 
shoulder strap and pistol belt. When they drove up to- the Savoy he 
alighted, walked over to the entrance of the cafe, stood there two or 
three minutes, then returned to the jeep and got in. He saw Serge~t 
Mitchell and Ellison talking to the colored policemen but did not re
member seeing Williams. Shortly after a black sedan drove up and 
stopped, the jeep proceeded to liae•s Place where Clem got out and 
stepped up on the curb. The men in line yelled "The M.P.s are here now 
and you won't mistreat us anymore", he heard two or three shots fired 
am. ducked behind the crowd. When someone shouted "You better get that 
'White hat out of here if you don•t want to get it creased" Clem took 
off the hat. He then solicited and secured a ride back to camp in a 
civilian car. He had left his pistol and ammunition in his tent and 
did not have a firearm at any time on the trip to Phoenix (R. 592-599). 

Corporal Charles Simmons, corporal. of the second relief of the 
guard at Papago Park on the evening of 26 November, was in the guard 
tent shortly after 10:00 p.m. The sergeant of the guard had stepped out, 
and when the telephone rang Simmons picked up the phone and announced 
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that it was •corporal Simmons.speaking•. The other party asked tor the 
off'icer or the day and upon.being informed that he was not there, 
directed Simmons to tell the officer of the dq that the W'First 
Sergeant or the M.P. Company" said that ttwe was going into town to break 
up some or this shit 11 • Simmons reported the call to the· officer or 
the guard (R. S3B-542). · .. 

Earl Irving, a mqtorcycle patrolman (wbi te), Phoenix police 
department, testified that on 26 No~mber 1942 he came off duty at 
11100 p.m. and en his way home stopped at the Savoy Cafe corner to •pass 
the time or dq• with two colored policemen. An army jeep drove up. 
and parked about· ten or fifteen feet from his motorcycle. Some soldiers 
got out of. the vehicle azxi walked around the Savoy. He could not'.say 
whether they had pistols in their hands but did not believe so. A!ter 
one of the colored officers conversed tor a while with a soldier from 
the jeep, the men got back into the vehicle and drove away• Irving 
did not see any or the soldiers from the jeep mke arry threaten:ipg 
gesture and they did nothing· to arouse his suspicions except that he 
was curious as to why they went around the l:nilding. After the jeep 
left, · a civilian sedan drove up and stopped. J. colored .soldier 
alighted froa the car holding a .45 automatic pistol 1n an upright 
position and •there was a .fellow with a ri.f'le at.anding at the-right~ 
kind or at the rear of the sedan". The soldier with the •4s• started 
arguing with/ •one or· the boys• and they almost had to "throw him back 
in the cJr11 (R. S48-S58). 

On 26 Novenber 1942 Pr1vate Ozzie King _drow a car from 
Phoenix to Papago Park and arrived there about 8130 or 9100 p.m. He 
parked the car for a short time in front or .the dispensary near the 
"NCO" club. 'Prior to 27 November he did not know accused Ellison but 
was acquainted with accused Williams. The latter did not ride out to 
Papago Park from Phoenix with King on the trip "around 813011 (R.S62-s6S). 

First Lieutenant Charles A. Swarts, 733rd Military Police Bat
talion, arrived at Mae•s Place in Phoenix: between 10:30 and 10t45 p.m. 
on 26 November. As the situation looked serious he went to a tel$
phone to tell the bus company to send busses to expedite the moving of 
the men'..; When he returned some 11364th M.p.s 11 were at Mae's Place with 
a jeep. 'l'he only ones Lieutenant Swarts knew were Sergeants Mitchell 
and Ellison who had been disa.rned by the 733rd Military Police. He 
asked than wbat they were doing arxi Ellison said he heard there was 
trouble and came in to see if 11he couldn I t help out". Lieutenant Swarts 
told Ellison that the 733rd had been designated as the exclusive military 
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police function in Phoenix, that the help of the 364th :Military Police 
would not be required and that they should get in their jeep and go 
back to camp. He restored their guns to them, they got into the jeep 
and drove away. When his attention was directed to the accused in the 
courtroom Lieutenant Swarts was unable to identify Ellison (R. 618-624). 

Shortly after the departure of accused from Mae's Place there 
was serious shooting in the vicinity, a lieutenant was killed and 
several other persons were woun:ied. At this time a jeep appeared with 
four occupants and two of them got wt and fired witch "long guns" (R.621, 
629, 638-641, 662-663). 

The 364th Military Police detachment used the same jeep, from 
the motor pool, for both Motor Patrol No. 1 and Motor Patrol No. 2. 
Mesa, Tempe and Phoenix were placed on the trip tickets for this jeep. 
The purpose of putting Phoenix a1 the trip tickets was to cover Patrol 
No. 1, the transportation patrol (R. 645-646). · 

Sergeants ~BiY'O and Mitchell testified that all of the accused 
performed their duties in a satisfactory manner.. Their respective 
company commanders testified that the accused were good soldiers and had 
excellent characters. Lieutenant White also testified that accused 
Ellison had an excellent character (R. 337, 365-367, 383, 647-648, 
65o-652). 

5. When the sergeant of the guard at Papago Park camp on the even
ing of 26 November was cal.led as a rebuttal witness for the prosecution 
arrl _was questioned concerning telephone calls which he had received, 
defense counsel· stipulated that the sergeant of the guard did not re
ceive "the /_telephonf!..7 call" and that "Corporal. Simmons did" (R. 666). 

6. It app~ars from the evidence th at on the evening of 26 November 
1942, in the course. of a disturbance at the Savoy Cafe in Phoenix, a 
soldier was shot in the leg by a member of the 733rd Military Police. 
Accused Willia.ms was observed in the forefront of the crowd that gathered
outside the cafe immediately following this incident. 

According to the sworn statement of accused Ellison made on 8 
December 1942, as he was riding around canp in a motor patrol jeep'later 
that evening he met Williams 1'ho stated that the 733rd !li.litary Police 
were "shooting up our boys"(all the accused were members of a military 
police detachment of the 364th Infantry) and that "we are not going to 
stand for ittt. When Ellison remarked that he knew of nothing that could 
be done about it Williams replied "The Hell it 1..a * * * we can go down 
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there and stop it·n. During the conversation with Williams, Ellison 
saw some m3n, two of them a.med with rifles, get into a black Ford 
sedan operated by Ozzie King, and drive away. 

Ellison and Williams then went to the military police de
tachment tents, entered the tent of Private '\'falter Moore and asked the 
soldiers present to go to town with them to shoot some of the 733rd 
"MPs". Ellison, who was the spokesman, stated that they were going to 
town to "raise sand" with the 733rd "MPs". None of the occupants of 
the tent accepted the :i."lvitation. Private Moore stated that he wculd 
not go "without no orders". 

Ellison and Willia.ms then went to the orderly tent next door 
where the spa.re pistols and the pistol ammunition were kept locked up 
in a large wooden box and Vfilliaxr.s broke into the box by f!ulling off 
the hasp with a hammer. Each of them then took some ammunition from 
the box. 'When he left the tent Williams had 81 rounds. Lieutenant 
White, the officer in charge of the detachment and Sergeants Mayo and 
Hitchell, the ranking nonconunissioned officers were absent from camp 
that night leaving Ellison (acting sergeant) in charge. Sergeant Mayo 
carried the key to the ammunition box and would have left it with 
Ellison had he not forgotten to do so. In accordance with instructions 
from Lieutenant White each man on military police duty had been issued 
7 rounds of pistol ammunition for which he signed, and there had never 
been any occasion to issue a greater number for any special mission. 

Ellison and Williams together with the other accused and Private 
Harris, Ydlo was driving, rode to Phoenix in the jeep. After calling for 
Sergeant ?iayo and finding him not at home they went to the home of 
Sergeant !li.tchell. Ellison told lf.i.tchell that two carloads of armed 
soldiers of the 364th Infantry had gone to Phoenix, that Elli.son had 
tried to stop them but had not been successful and asked Mitchell to 
come along and help stop them. Yd.tchell joined the group 'Which pro
ceeded in the jeep to the Savoy Cafe where two colored, civilian police 
officers were on duty. 

The occupants of the jet1p got out and "raced" around the Savoy 
with pistols in their hands. ~hen one of the civilian policemen pro
tested at the lack af control exercised over the 100n Ellison stated that 
they were "sore"--like crazy men, and were completely out of hand. 
Williams, -who had two pistols waved them in front of the civilian 
policemen and announced that "we are going to blow up this fucking townn 
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and "get" the man who had shot one of 11 our men". Very soon after the 
jeep arrived at the savoy, Ozzie King drove up with his black sedan 
full o! soldiers armd with pistols and rifles. One of them with a 
rifle in his hands came up to the civilian policemen, used vulgar 
and profane language and threatened to "bump them off nOlf'I. Sergeant 
Mitchell caught hold of the soldier's rifle and "half pushed" him · 
back into the sedan but at the same time made the significant 
declaration that 11We don•t want these men {.fhe civilian policeme!!7' * * * 
We are going to get the God damn 733d MPs11 aoo urged them to 11come , 
on, men lets go to Mae•s Place,"where they would find the 733rd 11MPs11 • 

The men from both the jeep arrl the sedan immediately acted 
upon the suggestion of Sergeant Mitchell. They all got into their 
cars (Williams rode in the sedan with Ozzie King) and drove off, the 
jeep leading the wa;r. When the cars reached Mae•s Place, a line of men, 
who up to that time had been orderly, were waiting to board busses. 
The cx:cupants of the jeep were conspicuous as at least two of them were 
wearing white helmets, white pistol belts 8l:ld. white shoulder straps. 
'When they came up the men in line shouted that "Our boys are here, now, 
you won't dog us any longer". Many of the occupants of both vehicles 
alighted and mingled with the crowd. A number of 733rd Military Police 
were present. Williams held his pistol against the side of one of them 
and 8aid 11Stick your hands up, you black son of a bitch, before I shoot 
youn. The milltary policeman dropped his gun but just then several 
shots were fired and the cl'Oll'd scattered. Williams and Jones were ar
rested, Ellison volunteered·to go back to camp with a rus load of men 
to keep order. Clem caught a ride in a civilian car and Heard and 
Private Harris drove to camp in the jeep after first taking Sergeant 
Mitchell home. 

The circumstances just related are such as reasonably to 
support an inference that on the night of 26 Noveni>er 1942, accused 
Ellison and WilJ.i~s, inflamed by reports that the 733rd Military Police 
were "shooting up" enlisted men of the 364th Infantry, went from their 
camp at Papago Park to the City of Phoenix to do physical harm to or 
by physical violence to interfere with the 73JJ;'d Military Police in the 
performance of their duties. Immediately following the declaration made 
in the tent of Private Moore that they were going to town to shoot some 
of these "MPs" they broke open the ammunition box in the orderly tent 
and not only took out annnunition for themselves, but left the box con
taining pistols and a.mmunition, open and· unguarded with a large c~owd of 
excited soldiers milling about the tent. The testimony of Sergeant Mayo 
indicated that Ellison, in the absence of his superiors, was authorized 
to open the box but apparently Ellison and Williams did not then think 
so as each, in his statement of 1 December avoided any mention of the 
incident and Ellison falsely stated that he had only 7 row1Qs of ammunition 
on Thanksgiving night.· 
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·Accused Ellison, in the absence of his superiors, was in charge 
of the 364th };!ilitary Police Detachment. The limits of Motor Patrol 
No. 2 had not been specifically defined and in practice it often went 
to Phoenix to take some noncommissioned officer to his home but it 
clearly appears that neither by' orders nor by custom was Patrol No. 2 
authorized to go into that cit;y to maintain order or to enforce disci
pline of military" personnel. Furthennore, it does not appear that any 
of the men who accompanied Ellison to Phoenix, other than Private 
Harris, had been detailed to Patrol No. 2. Williams stated ttat he had 
not been assigned to it and H~, Jones and Clem each were detailed. to 
sentry duty on fixed posts at the camp. 

According to the testimony of Sergeant Mitchell accused Ellison 
told Mitchell that ho carloads of men of .the 364th Inf'antry had gone 
to Phoenix, asked Mitchell to go along in the jeep to help stop them, 
Mitchell complied with this request, and from then on was in cOlllllland of 
the party. Hc,,vever, there is other evidence from which it may be in
ferred that neither ~ison nor Mitchell went to Phoenix to stop or re
strain the men of their own regiment. When the jeep parked near the 
Savay and Ozzie King (whom Ellison had seen leaving camp) drove·up with 
his sedan full of men armed with pistols and rifles neither Ellison nor 
Mitchell ma.de any effort to stop them or to send them back to canp but, 
on the contrary, Mitchell invited them to 11cane on" to Mae's Place "to 
get the God damn 733d MP"s". Apparently the men in the jeep were not 
under military control. · Each time the jeep stopped they got out and each 
of them went his own way-. No one gave them any orders except that 
Mitchell, at the demand of a civilian policeman, told Williams to put 
away a pistol which the latter was -waving around. Ellison admitted that 
his men were out of control, stated that they were like wild men, that 
he could do nothing with them, yet no effort was made to get them back 
to camp and they were taken to Mae •s Place -where the "733d MPs were". 
Williams demonstrated by his declarations and by his conduct at the Savoy 
and at Mae's Place that he was not acting under the lawful direction or 
control of anyone. 

With reference to accused Heard, Jones and Clem, however, there 
is no substantial evidence .that aizy" of them were present in the tent of 
Private Moore when Ellison and Williams announced their unlawful purpose 
in going to Phoenix. It was not shown that any of them were present V 
lihen the ammunition box wa.s broken open or, with the exception of ,Jones, 
that they took any annnunition out of the box. While there is testimony 
to the effect that all of the occupants of the jeep got out of it at the 
Savoy with dra-wn pistols it does not appear that Heard, Jones or Clem 
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heard any of the profane and inf'lamatory statements o£ Williama, of 
the soldier from Ozzie King's sedan who threatened to "bump off" the 
civilian policemen, or of Sergeant Mitchell. Moreover, there is no 
evidence that any or these three accused, either at the Savoy or at 
Llae•s Place made any inflamatory utterances or were guilty of any _ 
unlawful, violent, or improper conduct. As to such accused, the Board 
of Review is of the opinion that the evidence is not legally sufficient 
to support the findings of guilty. 

A riot has been defined as ••a tumultuous dist.urbance of the 
peace by three or more persons assembled together of their own authority, 
1tlth the intent mutual:cy- to assist one another against anyone who shall 
oppose them in the execution of some enterprise of a private nature, 
and 1Vho afterwards actually execute the same in a violent and turbulent 

·manner, to the terror of the people, lVhether the act intended was of it 
seli' lawful or unlawful" (MCM 1928, par. 1472_). 

An attempt is an act done with intent to comnit a crime, and 

forming part of a series of acts llhich will apparently, if not inter

rupted by circumstances independent of the doer•s Will, result in its 

actual commission (MCM 1928, par. 152!:_)• · 


Since at common law a rlot cannot be coimnitted by less than three 
persona, if the jury acquit all but two of several indicted' for riot, they 
must acquit those two also, unless it is charged in the indictment and 
proved that they committed the- riot with some other per!on not tried in 
that indictment (46 Am. Jur. 135; see also Notes at 2 Am. Dec. 622 and 10 
Am. Dec. 693). 

In the present case the Specification of the Charge alleges that 
accuse9 attempted to cOlllll.it a riot, actif € together with certain other 
soldiers to the number of about four. When Ozzie King 1s sedan was parked 
in front of the Savoy one of the occupants alighted with a rifle in his 
hands and asked "where were the God danmed 733d 11'1Ps?" thereby indicating 
that he had in mind much the same purpose as accused Ellison and Willi8llls. 
When this soldier threatened to kill the two civilian policemen then 
present, Sergeant Mitchell reminded him that it was not these civilians 
that they wanted but the 733rd 111~s" and suggested that they all go to 
1.'ae I s Place to "get" the 733rd 11:MPs". Immediately following that sugges
tion both the jeep and the sedan proceeded to Maers Place, the jeep lead
ing the way, and accused Williams before the jeep started, got into the 
sedan and rode with its occupants to Maers Place, 1Vhere, with his pistol 
he assaulted Corporal Herrod of the 733rd Hilitary Police. There is, ' 
therefore, substantial evidence to support the inference that Sergeant 
Mitchell and one or more of the occupants of the sedan shared the unlawful 
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purpose of accused Ellisol'l and Williams to interfere by violence with 

the lawfully constituted military police authorities in the City of 

Phoenix Md acted in concert ldth such accused in furtherance of that 

purpose. 


In the instant case (A.W. 5oi) it is not the function of the 

Board of Review to weigh evidence, pass upon the credibility of 

ldtnesses, or determine controverted questiCllS of fact. 'lbe law. gives 

that function to the court-martial an:i the reviewing authority ex-. 
elusively. I£ the record of trial contains any evidence 1'hich, if 

. true, is sufficient to support the findings of guilty the Board of Re
view and 'lhe Judge Advocate General are not permitted by lmr, for the 
purpose of .finding the record not legally suf'i'icient to support the 
.findings, to consider as established such facts as are inconsistent ldth 
the find:ings even though there be uncontradicted evidence of such 
facts (C.M. 152797; MCM 1928, P• 216). 

7. The Board of Review has given consideration to a letter 
directed to llhom it may concern, dated 25 March 1943, signed by Mr. Landon 
Risenger, in behalf of accused Ellison, and two letters written by Mrs. 
Katie Lewis, the mother of accused Williams, dated 9.April 1943 and 2 
June 1943, respectively, all of l'lhi.ch letters are attached to the record 
of trial. 

8. Accused Ellison is 36 years of age. 'Iha charge sheet shows that 
he was inducted an 2.3 January 1942. Accused Williams is 22 years of age• 
. The charge sheet shows that he was inducted m .30 January 1942. 

There is no maximum limit of punishment for attempting to comnit 
a riot (CM 232961, ~and~). _ 

9. For the reasons stated the Board of Review holds the record of 
trial legally insufficient to support the findings of guilty as to ac
cused Heard, Jones and Clem, and legally sufficient to support the find
ings of guilty and the sentence as to accused Ellison and Williams. 

_____d-:_·J_«:7_~___ -~-(~-;)--"-...;~~, Judge Advocate 

----~--~-------r1r~~______.,Judge Advocate.......----..._....;;.
9ft ~ 

----~~~~r---------------------'Judge Advocate 
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ls.1 Ind. 

War Department, J.A.G.o., ~·~.St>;/.: - ·.1·0 the Commanding General, 
Western Defense Command, Presidi_o of San Francisco, california. 

l. In the case of Corporal Charles Elli~on (.396814.39) and 
Privates First Class James w. Heard (l.4079314), Te.rry Jones (.38074091), 
Robert L. Wil:>..iaJhs (18102806) and Elliott Clem (38058.372), all of the 
364th Infantry, attention is invited to the foregoing holding by the 
Board of Review that the record of trial is legally insuf.t'icient to 
support the findings of guilty and the sentences as to accused Heard, 
Jones and Clem, and legally sufficient to support the findings o.t' 
guilty and the sentences as to acc»sed Ellison and Williams, llhich 
holding is hereby approved. For the reasons therein stated, I recom
mend that the findings an:\ sentences as to accused Heard, Jones~ arxi 
Clem be disapproved. Under the provisions of Article of War 5~ .you 
now have authority to order the execution of the sentences of accused 
Corporal Charles Ellison and Private First Class Robert T. Williams. 

2. When copies of the published order in this case are forwa;-ded · 
to this office they should be accompanied by the foregoing holding and 
this indorsement. For convenience of reference and to facilita_te at 
taching copies of the published crder to the record in this case, please 
place the file number of the record in brackets at the -~nd of the pub
lished order, as follows: 

(CM 23.3879). 

T. H. Green, 
Brigadier General, u. s. Army, 

As~istant The Judge Advocate General. 
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v;.AR DEPARTHENT 
t.:rmy Service Forces 

In the Office of The Judge Advocate General (189) 
Y!ashineton, D. c. 

SPJGK 
cu 233900 

2 5 JUif1£~3 

U N I T E D S T A T E S 	 ) 31.sT WFA1'.1'RY DIVISION 
) 

v. 	 ) Trial by G. C.M., convened at 
1, Camp 511.elby, Mississippi, 2.3 

First Ueutenant JAY SHELDON ) and 25 -March 1943. Dismissal. 
BA.KER, JR. (0-1166661), Jlst ) 
Infantry Division Artillery. ) 

OPINION of the :OOARD OF REVIEW 

LYON, HILL and ANDREWS, Judge Advocates. 


1. The record of trial in the case of the officer named above has 
been examined by-the Board of Review and the .!bard sucmits this, its 
opinion, to The Judge Advocate General. · 

2. Accused was tried upon the following Charge and Specifications: 

CHA.IDE: Violation of the 95th 	Article of War. 

Specification 1: In that First Lieu-tenant Jay Sheldon Baker, Jr., 
Headquarters Jlst Infantry Division Artillery, did, at or in 
the v:i.cini ty of Geiger Field, Washington, and at or in the 
vicinity of the Davenport 1Iotel, in the City of Spokane, 
Washington, being public places, on or about January 15, ·1943, 
appear in the improper unifonn, and with intent to deceive 
did falsely represent himself to be Aide-de-Camp to a !!ajor 
General of the United states Arrey' and to be an aviation com
bat observer of the United States Army by wearing the in
si&iia of Aide-de-Camp to a Major General of.the Pnited 
states Arrey and by ,rearing the aviation badge of combat 
observer of the United states Army, he, the said Ueutenant 
Baker, well kno-wing ·that he was not authorized to l'l'8ar said 
insig;nia of Aide-de-:-Cam.P to a :Major General of the Unitea 
states Army and said aviation badge of combat observer of 
the United states Jinny. 
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Specification 2: In that First Lieutenant Jay·Sheldon Baker, Jr., 
·Headquarters 31st Infantri.r Division Artillery, did, at Geiger Field 
Washington, on or about January 15, 1943, with intent to deceive 
Major Erwin F. Goldrnan, S-2, Geiger Field, Washington, officially 
represent to the said 1Iaj or Goldman that he, the said Lieutenant 
Baker, was then an officer on special duty with the l::ilitary 
Intelligence Section, G-21 War Department, Washington, D. c., 
which representation was known by the said Lieutenant Baker to 
be untrue. 

Specification 3: In that First Lieutenant Ja:y Sheldon Baker, Jr., 
Headquarters 31st Infantry Division Artillery, did, at or in the 
vicinity of the Davenport Hotel, in the City of Spokane, Washington, 
on or about January 15, 1943, vr.i.th intent to deceive, Yirongful:cy 
a.nd unlawf'ul:cy represent to James A. McClusky, Hanager of said 
Davenport Hotel, that he, the said Lieutenant Baker, was an 
officer on special duty with the !/:illtary Intelligence Section., 
G-+, War Department, Arrrry War College, Waab;iJlgton., D. c., the said 
Lieutenant Baker then well kno.·d.ng that said representation was 
false. 

Specification 4a In that Fi~t Lieutenant Jay Sheldon Baker, Jr• ., 
Headquarters 31st Infi=i,ntry Division Artillery, did., at or in the 
vicinity of ~he Davenport Hotel, in the City of Spokane., Washington, 
on or about January 15; 1943, with intent to deceive, wroneful:cy 
and ·wll.a:wf'ully represent to Colonel Bernard J. Tooher., Air Corps, 
United States Arrrry, that he., the said Lieutenant Baker; was an 
officer on special duty with the Iviilitary Intelligence Section., 
G-2, War Department, Arrey War College, Yrashington., D. c., the said 
Lieutenant Baker then well knovd.ng that said representation was 
false. 

Specification 5: In that First Lieutenant Ja:y Sheldon Baker, Jr., 
Headquarters Jlst Infantry Division Artillery, did, at or in the 
vicinity of Camp Shelby, Y:ississippi., on or about December Jl, 
1942, with intent to deceive, falsely make in its entirety acer
tain writing as follows., to-Tli.ta 

CONFIDE1,J'l'IAL 

WAR DEPAm'lJENT 

Office of the Adjutant General 

December 31, 1942 

SUBJECTi Identification of Special J;}uty Officer. 
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TO s Whom.It.llay Concern. 

1. This will serve to identify, with proper support of War 
Dept., A.G.O. Form #65, 1st Lieutenant Jays. Baker, Jr., as an 
officer on special duty with I.Iilitary Intelligence Section, G-2, 
War Department, Army War College, Washington, D. c. 

2. Any and al.l authorities, military or civil, are hereby 
directed to give to said Lt. Baker any assistance possible upon 
request and 'l'lith the support of this docurilent. The duties of 
this officer being of such nature that revealing of his mission 
might seriously endanger the war effort, no particular details 
will be asked or divulged. 

By order of the Secretary of Wart 

(Signed) J A ULIO 

J.A. Ullo 
Major 	General, U.S•A. 

The Adjutant General 

CONFIDENTIAL 

which was a writing of a nature which might operate to the prejudice of 
another. 

Specification 61 In that First Lieutenant Jay Sheldon Baker, Jr., 
Headquarters 31st Infantry Division Artillery, did, at or in the 
vicinity of Geiger Field, Washington, on or about January 15, 1943, 
with intent to deceive ]!ajor Erwin F. Goldman, S-2, Geiger Field, 
Washington, officially present to said Major Goldman the following 
written instrument, to-wita 

CONFIDENTIAL 

Y-LMl DEPARTMENT 
Office of' the Adjutant General 

December 31, 1942

SUBJECTi Identification of Special Duty Officer. 

TO 1 Whom It May Concern. 

1. This will serve to identify, with proper support of War 

- .'.3 
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Dept., A.a.a. Form #65, 1st Lieutenant Jays. Baker.,Jr.,· as an 
officer on special duty wlth Military Intelligence Section, 0-21 
\'far Departmant, Arrey- War College, Washington., D. c. 

2. Any and alJ. authorities, military or civil, are hereby 
directed to give to said Lt. Paker any assistance possible upon 
reques.t and with the support of this document. The duties of 
this officer being of such nature that revealing of his.mission 
might serious~ endanger the war. effort, no particular details 
'Will be asked or divulged. 

By order of the Secretary of Wa.ra 

(Signed) J A ULIO 

J .A. Ullo 
Major General, u.a.A. 
The Adjutant General. 

CONF'IDENTlA,k . 

he;· the said Lieutenant Baker, then well knowing that said instrument 
was false. · · 

Specification 71 In that First Lieutenant Jay Sheldon Baker, .Jr., 
· 	 .Headquarters 31st Infantry Division Artillery, did,· at or in the 

vicinity of the Davenport Hotel., Spokane, Washington., on or 
about January 15, 1943, with intent to deceive Colonel Bernard 
J. Tooher, Air Corps, United states Aney, officially pre sent 
to said Colonel Tooher the following written instrument., to
wita 

CONFIDENTIAL 

Office o:t the Adjutant General 

December 31, 1942 

SUBJECT& Ic;lantification of Special Duty Officer. 

TOI Whom It May Concern. 

1. This will serve to identify, with proper suppo~. of War 
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Dept., A.o.o. Form #65, 1st Lieutenant Jay s. Baker, Jr.~ as an 
officer on special duty 'With M1litary Intelligence Section, G-2, 
War Departl!lent, ~ war College, 1ra.8hington, D. c. 

2. Any and all authorities, military or civil, are hereby 
directed to g1ve to said Lt. Baker arty assistance possible upon · 
request and 'With the support of this document. The duties of 
this officer being of such nature that revealing of his mission 
might serious4" endanger the war effort, no particu1ar det~ 
'Will be asked or divulged. 

By order of the Secretary of War1 

(~gned) J A ULIO 

J.A. Ullo 
1,rajor General., U.S.A. 
--The Adjutant General. 

CONFIDENTIAL 

he., the said Lieutenant Bak.er, then well knowing that said instrument 
· was false. 

The defense moved the court to strike the charge of violation of Article 

of War 95. This motion was denied. He pleaded not guilty to and was 

found guilty of the Charge and Specifications. ·No evidence of previous 

convictions was introduced. He was sentenced to be dismissed the service. 

The reviewing authority approved the sentence and forwarded the record of 

trial for action rmder Article of War 48. 


3. The canpetent evidence shows that 
~ 

accused is a first lieutenant, 
Headquarters, 31st Infantry Di.vision Artillery (R. 23). In the ear4" 
afternoon of January 15, accused calJe d on Major Erwin F. Goldman, 
Air Corps, 41st Headquarters and Air Base Squadron, Geiger Field, 
Washington, at the base he~dquarters ~ti.ere Major Goldman was on duty 
as executive officer (R. 85, 86). Accused was dressed as a first lieutenant 
in the United States .Anrry and wore the insienia of an aide-de-camp to 
a major general (R. 87;; Pros. Ex. 1, ProS•Ex. 8, incl. 1). 

(Allpf the evidence for the prosecution was contained in de

positions. Reference is made therein to a photograph of accused and 


·	to a purported letter of Major General James A. Ullo, The Adjutant 
General. Prosecution~ Exhibit 2.is a stipulation which refers to this 
photograph and the letter and t~~i= ~~e in ru1d identification by the 
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depositions. The Stipulation provides that the letter and photograph 
shall be referred to a.s "Incloaure No. 111 and 0 Inclosure No. 2°. respec
tively. Inasmuch as the depositions uae .the reverse order of these 
numbers to identify these two exhibits. and in order to avoid the possi
bility of confusion. this opinion will herea.i'ter refer to the photograph 
and to the letter a.a "the photograph of accused" and 0 the purported 
letter of General Ulio"• respectively.) 

'!"'""\

'~ 
At the time or hia call on Major Goldman on 15 January 1943, ac

cused was dressed as he appears in the photograph of acoused attached to 
the reoord. marked •inclosure 2•, exoept that he did not have on observers' 
wings. .Ha stated to Major Goldman that he wu General Ulio'a aide-de-oamp 
on a oontidential mission. Ha also s ta.tad that he wa.s an officer on 
special duty with Military Intelligence Section, G-2. He presented to 
Major Goldman the purported letter of General Ulio. the original of which 
is attaohed to "Prosecution Exhibit 3•. The purported letter of Major 
General Ullo read as follovraa 

"CONFIDENTIAL 

Offioe of The Adjutant General 

Deoember 31. 1942 

SUBJECTt Identification of Special Duty Officer. 

TO t Whom It ~Y Conoern. 

1. Thi~ will ~erve to identify, with proper support of War 
Dept., A.G.o. Form #65. 1st Lieutenant Ja::, s. Baker. Jr•• as an 
oft'ioer on special duty with Military Intelligence Section,G-2» 
War Department, Arm:, War College, Washington, D.c. 

2. Arv and all authorities. military or civil. are hereby 
directed to give to said Lt. Baker e:ny assistance possible upon 
request and with the support of this document. -The duties of 
this officer. being of suoh nature that revealing of his mission 
might seriously endanger the war effort. no pe.rticular details 
will be aaked or divul.ged. 

By order of the Secretary of Wara 

(Signed) J A ULIO 
J.A. Olio 

Ml.jor General, U.S.A. 
The Adjutant General 
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CONFIDE1ITIAL 11 

Accused requested an official car to take him to the City of Spokane to 

accomplish his alleged mission and the use of the car for several hours. 

The use of the car for such long period was denied. Then accused re

que.sted transportation to town of:u.¥., which was granted (R. 86-SS). 


At about 7 p.m. on the evening of January 15., accused intro
duced himself to James Alexander McClusky., Manager., Davenport Hotel., 
Spokane, Washington. He was dressed and wore the insignia as shovm in 
the photograph of accused. To Mr. McClusky accused represented himself 
as aide-de-camp to General Ullo and presented the purported letter of 
General Ullo. He stated that he was on special detail for the General 
and that it was necessary for him to get into the Early Birds' Breakfast 
Club.,aprivate club located in the basement of the Davenport. Hotel (R. 30); 
that t.i1.ere was somebody there he had to "cover"• trr. hlcClusky refused 
accused admittance to the club. Finally he called Colonel liernard J. 
Tooher., Air Corps Station, Spokane., Washington., a member of the club who. 
might approve accused's admittance (R. 22., 81, 82). Colonel Tooher asked 
the manager to bring accused to his quarters in the Davenport Hotel, which . 
was done (R. 22, 30). Accused·was dressed in a uniform as shown in the 
photograph of accused., and :vra.s wearing aide-de-camp insignia on his lapels. 

·IJe also wore the badge of aviation observer in addition to the usual 

illsignia of rank. He stated to Colonel_ Tocher that he was aide-de-camp 

to Major General J~ A. Ullo; he presented the purported letter from General. 

Ullo;; and he stated that he was an officer on special duty with !J:i.litary 

Intelligence Section, G-2, War Department, Army War College, Washington., 

n. c. (R. 22., 24, 25). Colonel Tooher took accused to the club. Accused 
had told Colonel Tooher that he was on the trail of someone suspected of 
plotting destruction and that this person had been seen by one of his 
operatives entering the club. Arriving at the club., ~ccused was unable 
to .find the person for whom he was looking. Accused was also unable to 
locate his operative and stated that he would make contact with him through 
the telephone in his room. Accused proceeded upstairs by elevator. 
Colonel Tooher then went to his quarters and called the office of General 
Ullo. As a result of this telephone call he proce~ded to accused• s room 
and, accused being absent, continued to Mr. J.:cCluskeyt s office. While he 
waa there, accused entered the office and thanked M!:.• McC1uskey and Colone1 

· Tocher 	for their assistance. ·Colonel Tooher thereupon demanded accused's 
credential.a. After some further conversation, Colone;I._ TOQher told accused he 
believed him an imposter. In the meantime I.=ajor Goldman had aITived in 
response to a telephone message from Colonel Tooher. Colonel Tooher., 
finally, at about J otclock a.m., 16 January 1943 requested accused to. 
telephone to his diyision adjutant a~ the former 1s home station at 
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Carrq, S'.nelby, JJississippi. At this point accused stood up and said, 

"Sir, you have me 11 • Colonel Tooher placed accused under arrest in 

quarters and at 8 o'clock that morning took him to Fort Wright (R. 30, 

31, 78, 83, 88). 


At about 2130 on the afternoon of January 16, accused was 
questioned by Lieutenant Colonel Warren L. Williams, Air Corps, Base 
Commander, Fort George Wright, Washington. Present were Major William J. 
Wilkins, J.A.G.D., Assistant Judge Advocate, Headquarters, 2nd Air Force, 
Fort George WriQlt, Washingt,m, and lli.ss Louise Gardner, Spokane, Washington, 
reporter (R. 33, 34, 52, 58, 67). The phot,ograph of accused had been 
taken at Base HeadqU.'.lrters, Fort George ·uright on 16 January 1943. At the 
time of the questioning, accused was dressed as portrayed in the picture 
of accused and was wearing the insignia that appears in that picture (R• .'.34, 
52, 67). At this time and place accused made a statement voluntarily 
and ai'ter being fully advised of his rights. 11 He was told that he could 
make or refuse to make a statement but that if he did make a statement it 
could be used against him in any later proceeding that may be broug1i.t 
aeairist him" (R. 35, 53, 68, 73) •. The statement was taken dovm steno
graphically and recorded by Hiss Gardner (R. 58-67). In this statement, 
accused said thnt he v.ra.s- attached to the .'.31st Division Artillery, stationed 
at Camp Shelby, Eississippi, Colonel" Sumter L. Lowry, Commanding Officer. 
Accused was born 3 Irovember 1918. He was drafted 9 January 1942 and went 
to Officers I Candidate .school from which he was graduated July 21. He 
was connlissioned as second lieutenant. He did not mention the fact ·th,a.t 
he had since oeen promoted to first lieutenant. At the time specified in 
the Charge he v;as the Division Artillery Adjutant. On January 4, accused 

· left Camp Shelby OI). a 15 - day leave of absence. He stated that he had 
15 days to get to his home and back again, that perfect train connections 
and travel by airplane were impossible. He drew up the purported ~ tter 
of General Ulio for the purpose of facilitating his · travel to and from 
Camp Shelby. He endeavored to get a plane out by use of that ltter but 
did not succeed. He went to Portland, Oregon, and from there to Spokane, 
Washington, where m:s brother was in the service. He used the purported 
letter of General Ulio on tnree occasions; first, unsuccessfully to get 
air transportation west, second, when he secured transportation to Spokane 
from Geiger Field, by presenting the letter to I.lajor Goldman, and third, 
when he endeavored to gain admission into the Early Birds' Breakfast Club.· 
The distance from Geiger F'ield to Spokane for which he secured transportation 
was S miles. Accused's brother .was with him at the time. Accused stated that 
when he showed the letter to :r.r.r. McCluskey he was under the influence of 
alcohol. Accused elaborated on his statement to Colonel 'Vli.lliams. He 
said that when he prepared the purported letter of General Ullo he did· 
not have General Ulio 1 a signature before him. Ile stated that the signature 
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on the ·purported letter was in his own handwriting. With reference to 
the air observers I wings, accused explained that another officer who 
had just completed the air observers• course :a ft the wings in the 
pocket of accused's blouse which he had borrowed, and that Tihen accused 
was seeing his brother, he ttput on the dog a littJe bit, just bragging 
a little" for the purpose of impressing his brother. Accused stated that 
l'rith reference to the insignia of aide-de-camp he had been aide-de-camp 
previous to becoming adjutant, but that he was not· authorized to wear the 
insignia at that time~ Accused stated that bei'ore eoing into the Arrrry 
he had been with General Motors Parts Division at Portland, Oregon, and 
before that he had worked a short time for l:ontgomer;y-Vlard in Portland. 
Accused attended Reed Qollege in Portland, San Mateo Junior College in 
San Fateo, California, and had been at school at Stanford University 
(R. ?'J-79). 

Uajor General James A. Ullo, The Adjutant General, testified 
that he did not prepare,direct or authorize the preparation of the 
letter purporting to iiave been .signed 0y him, nor did ne sign, direct or 
authorize anyone to sign it for him; that on or about 15 January 1943 
acc"c~.sed vras not, nor for ru1y time prior thereto had accused been, on 

sr~e<Jial cim:.y witi1 );.ii.litary J.htellignece Section, G-2, War Departluent, 
Army War College, Washin&;ton, D. c.; that accused was not, on. or about 
15 January 1943 or at any time prior theret~, assigned as Ai<..e-de-Camp 
to him; and that fron 21 January 194.3 to 26 Jai.1un.r-.r 1943 accused vras 
rated as a co:·,oa.t 00server of the Uniteci states Arrrry as Acting Reconnaissance 
Officer at Camp Si1elby, but that accused on 15 January 1943, was not 
authorized to wear t:ne aviation badge of combat observer. 

Colonel Hor:ier W. Hesterly, Ex:ecutive Officer, 31st Division 
A.rtillery, Ca.mp Shelby, }.'.ississip:::,i, the acct:ser, testified for accused. 
He skted that he had knoYm accused approximately 6 months, during 
vm.ich tiJ:1e witness l1ad been executive officer and that he, in his -Jfficial 
capacity, had rated acc-..1Seci for performances of duty as 11 excellentn, (R. 91., 
92) • The cte:::·e:1sc introduced in evidence a certificate o:f "Honorable :lischarge 
from ti:1e Axnry oi' the United States 11 issued to acGused at the time oi his 
appointment as second lieutenant. This certii'icate described the character 
ratin~ and the efficiency ratin::; of accused as 11excellent11 (R. 92, 94). 

Accused made an unsvmrn statement. He saids 

"Gentlemen, I would like to try to tell you in 
so rn.any words, if I can, just what I was thinking 
about at the time, and the reason for -i;- * *• As 
I was i)cE;inning to say, I would like to try and tell 
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you i;entlemen,in so many words, what I was thinld.ng 
about at the time. On January 9, 1942, I had been 
dra.f'ted into the Army. That was immediately after 
Pearl Harbor. When war was declared in December, 
everyone was excited, naturally, and I was at first 
undecided as to just what I should do. I wanted t,o 
fight, and I made up my mind that I would make some
thing of i..:i:,seli' while in the Army. I lmew I would 
be in the Army soon and I deterrn.i.ned to make the best 
of the situation. I finished my basic training and 
was t,"iven the opportunity to go to officer candidate 
school. I went to Fort Sill, Oklahoma, to attend the 
Field Artillery school. Upon graduation there on 
July 21, 1942 - I believe that was the date - I want 
to Camp Roberts, California. After being there OIU¥ 
a few days, I w;is sent to CaI:l.p Bowie, and th~n to 
Camp Claioorne, Louisiana. I hadn•t ueen at Carnp 
Claiborne but atout four or 1.·ive d~,ys v.nen I left to 
go on maneuvers, as t~1e evidence has shown. I worked 
like the devil i'or r::y commission, and I appreciated it. 
Shortly after bccor:J.ng a member of the Dixie Division, 
I v;as assigned as Aide to General Sumter L .• Lom'y, and 
I served in that capacity for two months and a hal.f. 
During my time with the General as his Aide, the division. 
had ~ermanently changed stations and had come to this camp. 

The officers were be.inc given leaves and the General 
told me to plan mine. When tne time ca..ie for my leave, 
it was C!l!'istr,ias time, and travel was very difficult. 
I had put in for my leave to become effective the 4th· 
of January. After loo!d.nb into the r.ia.tter of train 
schedules, I discovered that I had the choice of only' 
two routes by rail, one of which was by Chicago. Either 
way would require ;:iany days because of the necessity 
to wait, several times, as many as two hours or I.J.ore 
between trains, and .because of the long distance that 
I !l8.d. to go. Another Lieutenant had succeeded in making 
reservation for travel on a plane .. I handled the papers 
for him myself. He later told me that if he had gone 
by rail he probably would have made better connection than 
by air. General 'u:Jwry told me personally - and General 
Parsons had annou.i..ced that in his opinion it was likely 
that many of us oi.ficers might be overseas by the first 
part of th.is year - 1943. I was a long way from home and 
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was naturally very a;ucious to see my folks again, especial.zy 
in view of the possibility of going overseas so S?on. I 
i:>egan thinki.ng what the devil I could do to get home. 

"I figured out that by rail I mieht get there. As I 
said, I looked into the schedules and at last I visualized
cs the rumors becm:ie more persistent - that with tna.t letter 
I could travel by air and get there in time. But then I 

thought about it more, and my better judgment told me that 
it was a crazy idea, and I put it out of my mind. Honever, 
just before I left canp to go on my leave, I did write that 
letter and tried to get air travel at Jackson, but was un
able to do so. So I got the next train out of Jackson going 
to California. One of my reasons for wantinL to ·get home as 
soon as possible, was that my father was there and I wanted 
to see him. Also, I have two brothers, one in Seattle, and 
ti1e other in the Army, stationed at Geiger li'ield., and both 
were to be home at the same ti.me. Later I found that my 

brother., the one in the Army, would not be able to get home., 
so I arranged through his commanding officer that he be 

given leave for the day. I met h:iJn in Spokane, Washing-ton., 
and we drank a little whisky together. We had been a.way 
from each other i'or eight months, and, of course, were glad 
to see each other. We talked about everything, and I 
happened to have the air observer's insi~nia i11 my pocket. 
I :took them out. He looked at them and said, you've got 
the i7l."ong insignia. Another officer had left the insignia 
in 'tlle pocket of wy blouse when he had borrovred it a short 
time before that. The fellow's name was Sam. Tle talked a 
lot and I did a little bragging and shovrl.ng off, just for 
the fun of it. I put on the wings and shov,ed them to my 
brother. Later on we met some girls we knew and I decided 
Yfe would take them out and show them a good time. We went 
to the Davenport I:otel in wh.i.ch the Early Ri.rds' Club is 
located, and I attempted to gain admittance to the club., 
but was infonned tna.t., unless I was a member., it was im
possible to get in there. I asked to see the :m:lr.ager of 
the hotel and talked to him~ He is 1.:r. !.!cClusky • The 
two i:,,:i.rls waited ciown in the lobby while I Yms t,D.ll<in:;· to 
the manager. llr. HcClusky told me I could not go in the 
club, and., as I had this letter in my pocket, I showed it 
to him. He insisted that oiicy members could enter and told 
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me that if I knew a member, I could get in with him. So 
he tried to contact a few officers by teJephone. Finally 
he got in touch with Colonel Tooher, who lived in the 
hotel. Colonel Tooher asked us to~ room. While in his 
room the Colonel wanted to know a.bout the insignia I was 
wearing and I explained a.bout the whole matter. He took 
me down stairs to the Early Birds' Club, where we stayed 
for a while and he bought me a drink. The Colonel happened 
to be a member. During all that time the girls whom we 
had brought to the hotel were waiting in the lobby. After 
leaving the club, I looked for the young ladies, but 

apparently they had left as I was unable to locate them•. 
I roturned then to m;y room and read. After reading a little 
bit, I remembered that I had not thanked the manager and 
the Colonel for what they had done for me.· So I went to 
tr.r. McClusky1 s office, where they both happened to be, and 

thanked them. 

''While in the office, Colonel Tooher questioned me about 
the letter I had•. I explained to him about the vrhole thing, 

cUld then I returned to ruy room to get soiJ.e rest. The matter fi.nally 
went round and round, and.Colonel Williams and Major Willins 
took a statelilent from me, after which I was told to return here. 
Since that time I have been under arrest. 

11I know, gentlemen, that it was wrong as the devil, and I 
hope that ,you will try to understand vrha.t I was thinld.ng about, 
the reasons l'lhy I did such a foolish thing; and, if it is at· 
all possible for you to accept what I have said, anq. to under
stand, I ask that you punish me in any other way at all ex-· 
cept by releasing me from the service. I thank you. 11 

4. As to Specification 1: 

Accused appeared on 15 January 1943, in improper uni
form at Geiger Field, Washington, and in the Davenport Hotel, Spokane, 
Washington. He was wearing without authority the insignia of aide-de-camp 
to a major general and the aviation badge of a combat observer, United 
States Arm;y. The Specification allef:,--es that accused by wearing this un
authorized insignia falsly represented himself as an aide-de-camp to a 
major general and as an aviation combat observer,. and also that accused 
intended to deceive thereby. Since insignia is worn for the purpose of 

-12 

http:thinld.ng


(201) 


indicating a soldier' s true military etatus 'Wi.th respect to grade, 

duty and assignment, the wi1J.i'ul. wearing of unauthorized insignia wilJ. 

be presumed to be for the purpose of representing a false status and to 

be worn for the purpose of deception. No oral misrepresentation need 

be shown. The insignia speaks for itself. Every element of the Specifi 

cation was proven. The only question is as to whether the Specification 

is properly laid under Article of War 95. The important allegation in 

Specification 2 lies in the words "with intent to deceive"• To appear 

in improper uniform is a milltary offense under Article of War 96. If 

this offense is comr.tl.tted 'With intent to deceive, to mislead, to mis

represent for some personal gain or advantage, not necessarily pecuniary., 

or for personal aggrandizement, social or otherwise, then does the con

duct violate the standards and code of a gentleman and then is the 

offender, as here, guilty under Article of War 95. 


With respect to fae remaining Specifications of the Charge, each 

allegation was proved. 


With intent to deceive, accused false4 represented to Hajor Goldman, 
Mr. McCluskey and to Colonel To9her, as alleged in Specifications 2, 3 ·and 
4, respectively, that he was an of.ficer on special duty with tne Military 
Intelligence Section, G-2. Whether the representation was made officially., 
as charged in the case of najor Goldman,. or unofficially, is immaterial. 
The proven purpose in each case was to obtain for himself a privilege, at 
·t:1e very least, special consideration. From Major Goldman he endeavored 
to obtain, and in part did obtain, special Army' transportation facilities. 
From Mr. McCluskey and Colonel Tooher he endeavored to obtain a.ciJ:,.ission 
into a private club. For this purpose he assumed an unauthorized military 
status to enhance himself personally and to advance his private interests. 
This conduct, as stated above, combined a military offense and conduct 

unbecoming a gentleman. A gentleman does not misrepresent his business 
connections, his standing, or his i.mportance,in business or social relation
ships. 

For the same purpose, and l'lith intent to deceive; accused prepared 

and then presented to Major Goldman and Colonel Tooher the purported 

.letter of The Adjutant General of the ~"TIIY• The preparation of this 
letter for a deceptive purpose, to say nothing of its deceitful. use, 
was a.maslt.!lagrant milltary offense, unworthy of an officer and shocking 
to all gentlemanly sensibilities. 

It is realized that accused is nowhere charged n'llith intent to 

-13 



(202) 


defraud". Nor is it alleged or attempted to be proven that his purpose 
was to improve his financial position by his unworthy acts. However, as 

etated, the unauthorized use of military insignia, the faJ.se represe1r
ta.tion as to his duty assignment 'With Military Intelligence, and the 
preparation and his n.93 of the Jetter purportedly from The Adjutant 
General, e~ch in itself constituted a military offense, a violation of 
Arti~le of War 96, and at the same time offended go<>4 taste and trans
gressed the first rules of gentleman:cy- conduct. The conduct of accused 
falls squarely within the definition of "conduct unbecoming an officer 
and a gentleman", in violation of Article of War 95, as stated by 
11'1.ntb.rop in his Milita.cy Laws and Precedents, Second Edition, page 7111 

"THE JJISC0l\1DUCT CONTEMPLATED.-••••••••••Though it need 
not amount to a crime, it must offend so seriously aeainst 
law, justice, morality or decorum as to expose to disf;race, 
socia.J.:cy or as a man, the offender, anci at the sane time 
must be of such a nature or committed under such circumstances 

as to bring dishonor or disrepute upon the military pro
fession which he represents." 

It is the opinion of t4e Bocrd of Review that the Charge, viola
tion of Article of War 95, was properly laid and that the findings of 
guilty of.the Specifications and the ·charge were supported by the 
evidence. 

5. war Department records show that accused is 24 years of age. 
His parenta were born in the United states. His residence is Portland, 
Oregon. He graduated from high school and attended San Mateo Junior 
College one year and '.Reed College two years. He specialized in politica1 
science. He speaks and reads French fluently and translates and reads 
Spanish. He was inducted into service 9 January 19,42.. Thereafter he 
was high:i.y reco.lllillBilded by his co:mma.nding officer for officer candidate 
school on the grounds that he had demonstrated outstanding qualities 
of leadership and that his character was excellent. He was commissioned 
Second Lieutenant Field Artillery, A:rrcy of the United states, on 2l 
July 1942. He was rec0Jm110nded by his comnanding general for promotion 
on 2. October 1942 on the ground that during Louisiana maneuvers he had 
demonstr~ted unusual ability and leadership. He was promoted to the 
grade of first lieutenant onZ2 October 1942. At the time of his pro
motion he was Acting AidEHie Camp to the Commanding GeneraJ., 31st 
Infantry Division Artillery. His promotion was requested on the 
ground that he was to fill the position of Reconnaisance Officer. 
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He is single and his pay is t:;167.67 per month • 

. '.i'he court was legally o:onstituted and had jurisdiction of the 
person and subject matter. No e1Tors injuriously affecting. the sub
stantial. rights of the accused were connlti.tted during the trial. In 
the opinion of the Board of Review, the record is l3 gally sufficient 
to support the findings of guilty and the sentence and to warrant 
confinnation th~reof. Pisrnissal is mandatory upon conviction of 
violation of Article of War 95. 

Judge AdvocatE,. 

Judge Advocate. 
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1st Ind. 

War Department, J.A.G.o., - To the Secretary of War. 

1. Herev1ith transmitted for the action of the President are the 
record of trial and the opinion of the Board of R~view in the case of 
r~rst Lieutenant Jay Sheldon Baker, Jr. (0-1166661), 31st Infantry 
Division Artillery. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings of guilty and 
the sentence and to warrant confirmation thereof. I recommend that the 
sentence to dismissal be confirmed, but commuted to a reprimand, and that 
the sentence as thus modified be carried into execution. 

3. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a fonn of 
Bxecutive action designed to carry into effect the reco.llllllSDdation here
inabove made, should suoh action meet with approval. 

M. -~'-, • '-----A....,..,._ .....__ _.,.__ 

1tYron c. Cramer, 
J.ajor ~neral, 

3 Incls. The Judge Advocate ~neral. 
In.cl.1-Reoord of trial. 
Incl.2-Draft of let. to 

President. 
Incl.3-Fonu of action. 

(Sentence confirmed but commuted to reprimand. G.C.M.O. 209, 2 Sep 1943) 
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SPJGN 
CM 233906 

APR l 9 1943 

U N I T E D S T A T E S 	 ) II .AJiiilORED CORPS 
) 

v. 	 ) Trial by G. c. :M., convened at 
) Fort Ord, California, March 30, 

Frivate BENJAMIN F. JENKINS ) 1943. Dishonorable discharge 
(32436799), Company A, 257th) . and confinement for ten {10) 
Quartermaster Service Bat- ) years. Disciplinary Barracks. 
talioo. ) 

HOLDING by the BOARD OF REVIEVf 

CRESSON, LIPSCOMB and SIEEPER., Judge Advocates. 


1. The Board of Review has examined the record of trial in the 
case of the soldier above named. 

2. The accused was tried upon the following Charges and Speci
fications: 

CHARGE I: Violation of the 64th Article of War. 

Specification: In that Private Benjamin F'. Jenkins., 
Company A., 257th Quartermaster Service Battalion, 
having received a lawful command from 2nd Lt John 
R. Morris, his superior officer, to get his pack 
on and fall out with the company, did at Fort Ord, 
California, on or about March 9, 1943, willfully 
disobey the same. 

CHARGE II: Violation of the 	65th Article of War. 

Specification: In that Private Benjamin F. Jenkins, 
Company A, 257th Quartermaster Service Battalion, 
did, at Fort Ord, California, on or about 1!.a.rch 
9, 1943, use the following threatening and in
sulting language toward Sergeant Charles W. 
Wheeler, a noncommissioned officer litlo was then 
in the execution of his office "You big lipped 
motherfucking son of a bitch, if you go to sleep 
tonight I'll cut your throat", or words to that 
effect. 
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The accused pleaded not gu.ilty to and was found guilty of all Speci""'. 
fications and Charges. Evidence o! one previous conviction by sum
ma.r:, court.-martial for absence without leave, in violation of Article 
of 11'[ar 611 was introduced. He was sentenced to be dishonorab:1¥ dis
charged the service, to forfeit all pay and allowances due or to be
come due 1 and to tie confined at hard labor for twenty years. The 
reviewing authority ~.pproved the findings except so much of the 
findings of the Specification, Charge II, as.involves findings of 
guilty of the words "threatening and" and "if you go to sleep to
night I'll cut your throat" 1 approved the sentence but remitted ten 
years of the confineIIBnt imposed, designated the United States Dis
ciplinary Barracks, Fort Leavenworth, Kansas, as the pla<".e of con
finement, am forwarded the record of trial for action under Article 
of war 5ol• 

3. !.• Concerning the Specification, Charge I., the evidence 
for the prosecution shows that on March 91 1943, a road march was 
scheduled for Company A, 257th Quartennaster Service Battalion, to 
begin with a fonnation in the company street at l o• clock in the 
afternoon. At 5 minutes to l., Second Lieutenant Jolm R. Morris 
came to the street and gave the accused a direct order to get his 
pack on and fall out with the company. The accused stated that he 
had a slip from a captain in the Medical Detacruoont showing why he 
should not make the hike, and that he would not make it because of 
his feet. He also stated there was something wrong with his knee 
(R. 2., 4, ?). 

The accused did not tell Lieutenant Morris he would not obey. 
the order, but stated if the lieutenant expected him to fall out 
with the compar.w- the lieutenant must know more than the Medical 
doctor. Lieutenant Morris did not ask the accused to let him see 
the slip, and did not personal:cy- check to find out if there was 
anything to hinder the accused from going on the march. He did, 
however., identify a slip shown him on cross-examination as "the 
one that Jenkins had", explaining that "Lieutenant Honte gave it 
to him to go to the hospital for a request for foot treatment." 
(R. 3, 4-5) 

After the accused made the statement testified to by Lieu
tenant Morris, the latter testified that he neither said nor did 
anything until about five minutes later. The following testimony 
aS' to what happened then was elicited from Lieutenant Morris by 
questions propounded to him by the court: 
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"Q• Tell the court what you said or did five 
minutes later. 

"A. I told him to go get his pack on and fall 
out with the company. 

11 Q•. What did. he do to constitute lawful dis
obedience? 

"A• 	 Nothing, he started up the stair steps to 
get his pack and never stated to rey knowledge 
that he would not fall out with the company. 

nQ. Did the accused tell you at anytime that he 
would not obey your order? 

11A. No, Sir. 11 

Reverting to the original order, the court then elicited the follow
ing testimony from Lieutenant Morris: 

"Q• 	 At Five minutes to One you gave the ·accused a 
direct order to fall-out with his company, is 
that correct? 

"A• 	 Yes., Sir. 
· nQ. 	 Did he refuse to do that by just failing to do 

so or did he tell you that he would not, or had 
no intention of obeying your order? 

11A. 	 He made no statement. 

* * * * * * "Q. 	 After you gave the order did the accused ·give you 
any reason why he should not fall-out or some
thing to that effect? · 

"A• 	 Yes, Sir, he said he diclnlt have to because he 
had a slip from the doctor in regards to a sore 
laiee. 11 (R. 5-6) 

Second Lieutenant Uilliam D. Miller was in charge of the road 
march fonnation, -which was scheduled to begin at 1 o'clock but actual
ly took place about 1:40. Hhen he arrived in the company street he 
saw the accused arguing with Lieutenant Morris. Lieutenant Miller told 
the accused to go upstairs and put his pack on. Two sergeants repeated 
the order., and the accused "began using threatening and insulting 
language toward the non-commissioned officers and" Lieutenant Miller. 
The battalion commander (who did not testify) had to come down to make 
the accused fall in (R. ?). 
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Lieutenant Miller then testified as follows: 

You stated that this hike took place about 
1:45 	P.11. Did Jenkins go on the hike? 
Yes, Sir. 
Did he make any statement to you while he was 
on the hike? 
Yes, Sir, Private Jenkins told me that I had 
better put him in the guardhouse because he 
was going to get some people, and that he had 
some people on his list. 

* * * * Did you hear Lieutenant 1Jorris at any time 
give the accused a direct order to fall-out 
with his company? 

"A. 	 I could not sa;y, there was so much argument 
going on at the tiroo I came to the barracks. 
Did, at any time, you hear the accused state 
that he refused to fall-out? 

"A• 	 He said that he did not intend to fall-out in 
formation. 

"Q. ***To whom was he addressing? 
"A. It was to Lieutenant Morris. 11 (R. 7-9) 

Sergeant 7iheeler heard Lieutenant Morris tell the accused to put 
011 his field pack and fall out. When the accused failed to do as he 
was ordered, Lieuteni3Dt Morris told Sergeant TJheeler to take the accused 
upstairs and put his field pack on. "When I gave the order", Sergeant 
Wheeler testified, 11 he told .m.e he was not going to fall-out, and said 
the same to Lieutenant Morris when he gave the order." (R. 10-11) On 
cross-examination, the following testimony was elicited from Sergeant 
·r;heeler: 

uq. 	 Did you see Jenldns at all, that ~, in formation 
with his pack? 

11A. No, Sir. 
11 Q. Did you make a roll' call? 
11A. Before we left and after we came back." (R. 11) 

. Staff Sergeant ·,-;nliam Jenkin's testified that he heard Lieutenant 
~orris tell the accused to fall out, and that the accused refused 
(R. 12). 
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.!2• Concerning the Specification,"Charge II, the evidence 

for the prosecution shows that the accused applied to Sargeant 

Wheeler, face to face, while the latter was in.the execution of his 

office, the obscene epithet alleged, u~ing the identical eight first 

words attributed to him in the Specification (R.. 1, 10). 


4. The defense introduced no evidence., and the accused stated 

that he fully understood :his rights and that he elected to remain 

silent. , 


~. ~· The Specification., Charge I, alleges that the accused 

11 having received a lawful co!Illlland from 2nd Lt John R. 11orris, his 

superior officer, to get his pack on and fall out with the company., 

did *:!* willfully disobey the same. n 


"The will£ul disobedience contemplated is 
such as shows an intentional defiance of authority, 
as where a soldier is given an order by an officer 
to do or cease from doing a particular thing at once 
and refuses or deliberately omits to do what is or
dered ***• Y{here the order to a person is to be ex
ecuted in the future, a statement by him to the ef
fect that he intends to disobey it is not an offense 
under A.W. 64., although carrying out such an intention 
ma:y be" (par. 134.£, p. 148, M.C.1:!., 1928). 

The evidence clearly shows that the order alleged to have been 
willfully disobeyed was given at· 5 minutes to 1 o'clock, and con
templated compliance in~ future - albeit the very near future 
to wit, at l o'clock. While isolated excerpts from the testimony of 
each of the prosecution's.witnesses might seem to substantiate the 
findings of guilty of the Charge and Specification, each such excerpt 
with the exception of one from Sergeant 1Yheeler1s testimony., discussed 
later - manifests, upon closer scrutiny., a mere conclusion of the wit
ness, inconsistent with the facts established by the testimony of both 
the commissioned officers. This factual - as contradistinguished from 
the opinion - account of what happenen shows that at 5 minutes of 1 
o'clock Lieutenant Morris gave the accused a direct order to fall out 
with his company at the formation scheduled for 1 o'clock. The ac
cused said he was not required to because he had a slip from the doctor 

·in regard to sore feet (or a sore knee). Lieutenant Morris did not ask 
the accused to let him see the slip, or personally check to find out if 
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there was anything to hinder the accused fror.:i i:;oin;:; on the march, but 
neither spoke nor acted further with reference to the matter until 
5 minutes later when he told the accused to get his pack and fall ::mt 
with the company. The accused did notlunG, accordinJ to Lieuten.mt 
1:orris (whose command he ,·,as charged with willfully disobeying), to 
constitute "lawful disobedience", but started up the stair steps to 
get his pack, and never stated, to Lieutena.-it l.,orris I knovrledge, that 
he would not fall out with the company; nor did he tell Lieutenant 
Morris at any time that he would not obey his order. Lieutenant 
Miller, who was in charge of the march, testified that the accused 
not only nent along, but made a statement to Lieutenant 1Iiller "while 
he was on the hike". 

In the light of this testimony, Sergeant i'lheeler• s failure to ~ 
the accused, in fonnation with his pack, becomes immaterial. It is 
perhaps significant that Sergeant \'iheeler omitted to testify that he 
did not hear the accused as well, or that the accused did not answer 
at the roll calls which the sergeant testified he made before the . 
company left and after its return. 1.:oreover, the opinion testi:nony 
of Lieutenant Hiller and the two ser~eants that the accused refused 
to obey Lieutenant Norris' order to fall out must be deemed to reflect 
their erroneous construction of the demurrer which Lieutenant t:orris 
testified the accused at first interposed to an order which, when his 
demurrer was overruled, he afterwards obeyed. Lieutenant Miller's 
further testimony that the battalion commander had to come down to 
make the accused fall in is another conclusion, neither developed 
nor explained, which is wholly inadequate to controvert Lieutenant 
1Iorris I explicit factual testimony of what the accused said and did. 

In the opinion of the Board of Review the evidence shows neither 
willful disobedience nor failure to obey, and is, therefore, insuf
ficient to sustain the findings of guilty of Charg;e I and its Specifi 
cation, or to show commission by the accused of any lesser included 
offense. 

£• The Specification, Charge II, omitting the words excepted 
_by the reviewing authority in approving the finding of guilty thereof, 
alleges that the accused used th,e following insulting language toward 
Sergeant Charles w. Wheeler, a noncommissioned officer who was then in 
the execution of his office, "You bi5 li:9ped motherfucking son of a 
b~.tch", or words to that effect. 
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The uncontradicted testimoey of Lieutenant Morris and Sergeant 
Wheeler establishes beyond a reasonable doubt every element of the 
offense alleged in the Specification., and clearly sustains the ap
proved finding of guilty thereof in violation of Article of War 65. 

6. The accused is about JO years of age. He was inducted at 
Fort Ja:;r., New York., August 25., 1942. His record shows no prior serv
ice. 

7. For the reasons stated., the Board of Review holds the record 
of trial legally sufficient to support tre findings of guilty of Charge 
n -and its Specification., as approved by the reviewing authority; leg
ally insufficient to support the findings of guilty of Charge I and its 
Specification., and legally sufficient to support only so much of the . 
sentence as involves confinement at hard labor for two months and for
feiture of two-thirds of accused's pa:;r per month for a like period. 

~~ Judge Advocate. 

· ~~~ Judge Advocate. 

~~ , Judge Advocate. 
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2 6 1943·;;ar Department, J .A.G.O., APR. - To the Commanding General, 
II Armored Corps, San Jose, California. 

1. In the case of Private Benjamin F. Jenkins (32436799), Company 
A, 257th Quartermaster Service Battalion, attention is invited to the 
foregoing holding by the Board of Review that the record of trial is· 
legally sufficient to support the fi.ndinzs of' [;uilty of Char6e II and 
its Specification, as approved, leeally insufficient to support the 
findincs of guilty of Charge I and its Specification, and legally suf
ficient to support only so much of the sentence as involves confine
ment at hard labor for two months and forfeiture of two-thirds pay per 
month for a like period, which holding is hereby approved. Upon dis
approval of the findings of guilty of Charge I and its Specification 
and upon vacation of so much of the sentence as is in excess of confine
ment at hard labor for two months and forfeiture of two-thirds pay per 
month for a like period, you will have authority to order the execution 
of the sentence. 

2. i'lhen copies of the published order in this case are forwarded 
to this office they should be accompanied by the foregoing holding and 
this indorsement. For convenience of reference and to facilitate at 
taching copies of the published order to the record in this case, 
plea::1,e place the file number of the record in brackets at the end of 
the published order, as follows: 

(C1i 23.3906). 

Myron c. Cramer, 

Major General, 


The Judge Advocaj;e Gen8ral. 


-<~·~1 Incl - Hecord of trial ! . ,ef>\. .. .. 
I (',.1 ' .,.-•,; . ,.., \,,,.• 

-,~ WY2 .• ;· 

\""'·,,..- - ' .... 
\,·/ 
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Arm.y Service Forces 
In the Office of The Judge Advocate General 

1'lashington, D.C. 

SFJGH 
c:1 23400s 

2 2 JLJL 1943 

UNITED STATES 	 ) 82ND AIROOfil!E DIVISION 
) 

v. 	 ) Trial by G.C.M., convened at 
) Fort Bragg, Horth Carolina, 

Second Lieutenant EllIUND E. ) 1 April 1943. Dismissal. 
GRUBB (0-1283945), 504th ) 
Parachute Infantry. ) 

OPINIO!! of the BOARD OF' REVIE\T 
- C:'..ESSOlt., LIPSCOllD and STZEPEH, Judge Advocates 

----------~----- . 

1. The record of trial in the ·case of the officer na'lled above 
has been examined by the Board of Heview and the Doard submits this, 
its opinion, to The JudGe Advocate Gen3r.il.. 

2 •. The accused was tried upon ~the 1 followinG Charge and Specifi 
cations: 

CHARGE: Violation of the 95th .Article of Yiar. 

Specification 1: In that Second Lieutenant Edmund E. 

Grubb, 504th Parachute Infantri;, ,vas, at Fayetteville, 

North Carolina, on or about :.'iarch 6, 1943, in a pub

lic place, to mt, 1:Iart0l Tourist Home, cti.sorderly 

,'l'hile in uniform. 


Specification 2: (Finding of not 	guilty). 
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Specification J: In that Second Lieutenant Edmund E. 

Grubb, 504t.11 Parachute Infnntry, did, at Fayette

v:i:lle, North Carolina, on or about Liarch 6, 1943, 

conduct himself in a manner unbecomin.; an officer 

and a gentleman by using abusive lancuae;e toward 

Sergeant Vincent Christina and Private First Class 

James T. Dunn, }3.litary Police, by sayins to them 

"they hanc: ~ pistol on these 4F Sons-of-bitches, 

anci. they think they're God Almighty". 


He pleaded not ~ilty to the Charge and all the Specifications and 

was founcl c:uilty of the Charge a.,d of Specifications 1 and 3, and 

not cuilty of Specification 2. He was sentenced to be dismissed 

the service. 'l'he reviewing authority approved the sentence ana for

warded the record of trial for action under Article of irar 48. 


3.2.• Concerning Specification l, the evidence for the prosecution 
shows that Lr. E. B.. Dunlap operated his home at :;!'ayetteville, North 
Carolina, as a licensed rooming house, callin?, it the t:artel Tourist. 
Home. All of his nine i·evenue-producing rooms uere rented - but onzy 
one, in addition to th_e accused's, artually occupied - wl1cn, late in 
the afternoon, .on 6 1.iarch 1943, motivated by an undisclosed statement 
made to him by his v.rife, -viho was then vTeeping anu hysterical - she has 
sOJ11.e sort 0-!: nervous trouble, - :.Ir. Dunlap, ,~no had just drunk a bottle 
qi' beer on his way home from work, telephoned the office of the military 
police in Fayetteville, to tell them t"hat he "wished them to take a 

. man out". Two privates responded. Ur. Dunlap met thera on the front 
porch, informed the~ that an officer upstairs was causing a disturbance, 
anci conducted the:n to the door of the room where the accused and his 
,·.rife TTere residinr, as Dunlap I s tenants, a status whicn they had occupied 
for the past four weeks (it. 16-21, 23-26). · 

In response t.o the :.I.P. 1 s knock,. the accused's wi.fe came to 
the door and wanted to lmow what was wrong. One of the :1.P.'s stated 
that Ur. Dunlap 1·.rished to have them removed from the place. Entering, 
the ll.P. 1 s found the accused in proper unifonn, on the bed, his wife 
sittin~ beside hin; also t1·ro sergeants. Having· closed t:ne door behind 
them,· the H.P. 1s asked the accused to come dovm to the station, telling 
him that the captain wanted to tah: to him. At first the accused 
demurred, but after one of the sergeants had sug~ested he had better 
eo along "he said he would f;O, sure. we 111 go" (U. 27, 33, 36). 
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In the meantL'!le, ;:.:r. lJunlap, having "wm. tecl for so~_1e hi. t", 

dovmstaird, knocked on the door. He inquired of tho li.l-'. who opened 

the door, w_hat tho trouble was, and was told, 11 notlun.~ 11 • Havinc; then 

asked the accused, in rather an insulting maru1er, to vacate the room, 

saying he neec.:ed it ri;C;ht avray, Dunlap walked back into the hall. The 

accused, the two ·serreants anci the tvro H.P. 1 s follovred, vihereupon 

Dunlap told the :.:.P. 1 s he wished they would ~ke the accused out, ,and 

keep hin out of his place (R. 18, 20, Z1, 34). 


"They first saic.11 , Dunlap testified, 11I couldn I t put them 
out, that I had to r;i ve them a notice, -i:- ,-;. ,:-11 • On cross-examination, 
after statin;:; th.s.t he should have been more specii'ic, Dunlap admitted 
it ·was not the accused "that said that, one of the bo;rs vdth hir., said 
that. I didn't say any~hin~; to any of them", he aclc"ed, "I knew the 
laws relatim; to that, I called the i.:.P. 1 s to tal:e them out". The 
accused, he testified, "dicin I t start any ar;:;ument at all" (£,. 18, 21-22). 

_'l'alkino; to the :i..I.P. 1 s "right aside him", however, the accused 
· called his landlord a 11four eyed yellow son-of-a-bitch, then a chicken 
shit;" and, according to one E.P., "made one step forrmrd as if to 

. strike him, so I took hold of his an:i to keep h:.;1 fror.1 it, in case he 
did;" the accused nade no effort to jerk loose, ;_1or any further show 
of violence. The other j"J.P. testified that ·when the accused sto.rtcd 
to curse, he cau·_:ht his arm before he haci ti,.10 to &tte:rapt to strike 
!.:r. Dunlap; ."wheth.er or not he vras coin'.: to strike him I don't kno·,l11 • 

::.:r. Dunlap testified 11 he started to sock at me"; askeci, on cross
examination, -v.i1u'~ thP ~ccused did, he replied, flHe thren his hands 
back;" as .for st •ppir towards him,. 11:~ started to, but an J.I.P. 
caught him. ;~ -,;. · Ho, ,le didn I t move, i ,·,as about four or five feet 
away" (i.l. 19., 21, 27, 31, 33, 35). 

Thoug:: the accused offered no resist2nce, en ;.~.:P. kept a 
hand on his arm, escortin., lun 6.o,·,n the; .steps. :;11<.::n t,he accused, the· 
sergeants and the two l.:.P. 1 s hao. left, ~i:'. L'unle.p oriierec, th~ accu.ssd's 
-rr.i..fe to move. 11 I_Iow lone ciici you r;i.vc her to ;::et out?" inquii·ed the 
defense counsel. 11Thirtyrrinutcs", .uunl::11) replied C-:. 18, 22, 23, 27, 33, 
35). 

Q• Concerninc; Specification 1, the evidence for the defense 

shows that on the afternoon in question, the accused who was corrununi

cations officer, first battalion, 504th I-arachutc Infantry, invited tno 
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sergeants of his oreanizati.6n to his room to dicuss cor.nnunications. 
One, a sergeant in the comnnmications section, had been on a furloueh, 
and had had no tim:, to talk with the accused, who was his communica
tions ofi'.i.cer, about communications'in the first battalion and the · 
problem they were beginning in Maxton Field. The accused, incidently, 
was characterized by his immediate superiors, as an excellent communi
cations officer who had the full cooperation of his men, excellent 
ability as a leader, and "a lot of eood_ideas in communication" (R. 50, 
53~58). 

The accused .µid two sergeants, entering the l.Iartel Tourist 

Home, encountered lir3. Dunlap. Ai'ter they had gone to the accused's 

room, they again met her in the. hall. She a3ked the accused "if it 

would. be a dri.nld.ng party". He said no and that ended their conver

sation. They -vrnnt into the accused's. room, and did not leave until 

the 1I.P. 1s arrived. During the time they were there, no disturbance 


. was created, and there was no loud boisterous talk (R. 44-45, 51). 

The accused,· in the course of his oral unsworn statement to 
the court said: 

"During the entire tin-e I was with First Sereeant 
Currans 'and Sergeant Houk, we were talking about 
military affairs in general, parachute jtUnping, as 
all parachutists talk when they eet together, and 
about comnrunications in. our battalion and as we 
seen it in other branches of the service. At the 
time there was a big pl:'oblem, Ia?.own as "X" probler. 
to us, coming up and one of my sergeants, Sergeant 
Houk, was. my messar;e center chief, and he had just 
returned from .f'urlo~(;h ·anq, it is hard to get time 
off vihen you have to work out of one section. ,, ~:· r.
11hila we were in the room there was no disorderly 
conduct, I can assure you that. · The two sergeants 
walked in the room and took too chairs by the vrl.ndow 
and I sat on the bed w.l. th my wife on a chair. next 
to the bed. Too re vras no boisterous talkinr, or 

· laughing whatsoever. The arrival of :'.P's rras a com
0plete surprise to me. * .-1. * Thay told me to come to 

the station ~,d of.c9urse I might have objected but 
anyvray we left. As we got outside the door ;:r. ::.::unlap 
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was thare * -l:· *• He was rather insulting and I 
might add, he said get out of this room right 
a.way, in about 20 or 30 minutes, and of course, 
that disturbed me, I knew that the l.P' s uere 
taking me to the station and I was worried about 
my wife, she had no liviilG quarters and a lot of 
thinzs to pack, all the burden was on her. It's 
hard to find a room in Fayetteville, I might have 
said some improper remarks to him but just what I 
saip I don't remember. I don't believe-I meant 
to strike the man,·r don't believe I did.n (R. 58-59). 

£.• Specification l alleges that the accused was disorderly in 
uniform, in a public place, to ·wit, liartel Tourist Home. -,·,bether the 
upstairs hall of a home, licensed as a rooming house, in vrhich nine 
rooms are rented, i? a public place, particularly with no one present 
except the accused and his two guests - who might be termed professional 
associates, - the ooner, and the M.P. 1 s whom the 01mer had summoneds 
is extremely doubtfur; but presents a question which need not be de
tennined in.this case. According to the record, the only acts of the 
accused susceptible- of being classified as disorderly vrere his cursing 
of his landlord and his abortive - and highly speculative - attempts 
to strike him. Discounting all evidence adduced by the defense, the 
evidence for the prosecution shows that the accused and his wife had 
been occupying a room at the Martel Tourist Home, Fayetteville, North 
Carolina., for some four weeks prior to 6 r.Iarch 1943, when the accused 
was evicted by military police at the insistence of his landlord, who, 
when he had rid himself of the accused by this unusual method, save 
the-accused's wife thirty minutes to get out. As the accused was 
leaving., escorted by the Ll.P.'s, acting, in this instance, for and on 
behalf of the owner, the latter, in a manne~ characterized by o~q of 
the ll.P. 1s as ninsulting", dananded that the accused va¥ate his room 
immediately, stating that he - the ormer - needed it right .m·ray. In 
the opinion of the Board o.f Revievr the accused's brief outburst, thou,::_;h 
not couched in language ordinarily appropriate for an officer's use,. 
was provoked by the landlord's inflammatory ,vords and conduct, which 
as i'ar as the record shows - vrere wholly unwarrarrted. The e vidence 
is not sufficient to show any disorder vrbich, under the circtll!lStances, 

· mii_;ht properly be said to constitute conduct unbecoming an officer 
and a gentleman, as charged; nor was it cqnduct prejudidial to 0ood 
order arrl military discipline, constitutinc as such, an offense of 
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which the conviction might properly be sustained in a violation of 

Article of iTar 96. · · 


4.e.. Concerning Specification J, the evidence for· the prosecution 
shows that while the accused was waiting for the arrival of the officer 
of the day at the military police station, a discussion arose between 
the accused and Sereeant Curran, who had accompanied him there, with 

~ 	 . 

reference to Anny Regulations, in the course of which Sergeant Cµrran 
addressed an· inquiry to one of the two M.P~ 1 s in the office - S-er.:;on.,t 
Vincent Christina - 'Who, in response, testified, 11 I told him I'm not 
sure about that, and the Lieutenant " (the accused) 

11 said 'what the hell do you lmow about it, they 
put a gun on your side and. you. think you I re God 
Almighty'. * * -i~ Then the Lieutenant kept talld.ng 
to the Sergeant and them he turned and looked 
at me and said 'A bunch of kids playinz cops 
and robbers', * -i:- *. and later on he called us 

_ 41? son-of-bitches". 

· 	The accused was conversing with Sergeant Curran 'When he made this re
mark, but he looked directly at Sergeant Christina, r.ho was five or 
six feet aTl'ay. Privo.te 1''irst Class James T. Dunn, the desk clerk, 
also testi!J.ed that ~1e accused "made reference to I.f.P. 1 s being ·4F 
Sons-of-bitches. {:- -;;- -l~ That statement wasn't made directly to me" 
he explained. 11 I was there at the tir..e, but -1:· -!:·*I don't know 
~ho it vms made di re ctly to" (R. .37-42) • . 

Q• Concerning Specification J, the eviaence for the defense 
shows that while tht:i two parachute sergeants were at the 11.P., s 
office, where the accused was waiting for the officer of the day, 
they saw a soldier brou,<;ht in, 'Who was hit and pushed up against 
the wall by an I.!.P. in the hall, just outside the open door leading 
into the office. "The I:.P looked about six feet and he hi. t the Private 
in the mouth tvro or threa times, and in the stomach with his ;r:i.'st, n 
one of the ~ergeants testified (R. 46, 48) •. 

In his un~,10rn verbal statement to the court, the accused 

explained: 


1r.re11, after we left anq went doYm to the :J> station, 
I felt very disturbed~ after all a man's ho::1:i j_s his 
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castle, and being picked up that way~ after the 
1.1P 1 s said there had been a· disturbance, when there 
wasn't no disturbance. I asked one 11.P where the 

. officer of the day was and he didn't know. I asked 
another one where the officer of the day was, I 
think it was a Sergeant, I don I t know, anyvray he 
said he was at his quarters .. i:· ~'*' * Then there was·. 
a discussion about the Army Reeu].ations but I 
didn't interfere because I'm not.too farniliar:rd.th 
Arrrry Regulations. Sergeant Curran and I talked 
back and forth about it. At that time the 11P's 
brou;:;ht in a soldier, a very small chap and he · 
wasn't too drunk but they started patting him 
over, they figured he had a bottle of whiskey, 
one big bruiser pushed-him up against the wall 
and smacked him several times. Uy temper 'Vlas some
vrhat aroused at that, so I said to Sergeant Currans 
something about.calling these men, I think it was 
giving them a pistol on their hips and they think 
they're God Almighty, some statement as that, and a 
f(W remarks passed between Sergeant Curran and myself. 
I might haveJooked at Sergeant Christina but in no 
wa.y was "Ir,yremark directed at him." (R. 59) • 

.Q.• Specification 3 alleges use of abusive language toward 
the ll.P. serg·eant and desk clerk by saying "they hang a pistol on 
these 4F Sons-of-bitches, and they think they're God Almighty". 
The proof shows· that the accused said "they hang a gun on your side 
and you think you're God Almighty", and, later, in his conversation 
Yd.th a third party, used the tenn 4F sons-of-bitches in such a manner 
that the M.P. sergeant thought he and the desk clerk were beine so 
characterized, while the desk clerk apparently received the impression 
that the reference was to M.P. 1s in general. Despite the variance 
between Specification and proof, the language attributed to the ac
cused by the prosecution's witnesses is sufficiently similar, in form 
and substance, to the laneuage alleged, to. sustain the finding of 
guilty of the Specification, in violation of Article of War 96, but 
not of Article of War 95 as charged. Profane reflection on enlisted 
men and the branch of the service to which they belong, expressed 
in.their presence, is clearly prejudicial to r,o6d order and military 
discipline; arrl also, ~der the ciro.umstances disclosed by this record, 
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,conduct unbecomin::; an officer and a centleman. 

5. 'ri:e accuseci is 22 years of a:.:e. riecords in the Office of 
'l'he Aujutant General shovr enlisted service from 16 September 1940 
to 18 liay 1942, when he was discharc:ed to accept commission as 
second lieuten2.T1t ol' Infantry, Army of the Unitea. States, efi'ective 
19 r:a:,, 1942, which was also the (,.ate of his Gntry upon active duty. 

-
6. 'l'he court ·was legally constituted. Ho errors injuriously 

affoctirt'; the substmtial rights of the accused tlere committed during 
the trial. In the opinion of the 13oard of i'..eview, the record of trial 
is not ler,alJ.y sui'ficient to support the fini.lings of fUilty of 
Specific~tion 1 or of the Charge; legally sufficient to support the 
firnung of ,:,uilty of ::ipeeifict:.tion J, in violation of .Article of Har 
96; le?,ally sufficient to support the sentence and to warrant confir
mation thereof. A sentence of dismissal is autho.ri.zed upon conviction 
of a violation of Article of liar 96. 

Advocate. 

t1!-.C.~ Jutlce Advocate. 
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SPJGN 
Chl 234008 

1st Ind. 

War Department, J.A. G.O., 6- AUG 1C.;.3 - To the Secretary of War. 

1. Hereldth tran~mitted for the action of the President are 
the record o! trial and the opinion of the Board of Review in the 
case of Second Lieutenant F.dmund E. Grubb (0-1283945), 504th 
Parachute Infantry. 

2. I concur in the opinion of the Board of Review that the 
recOt"d of trial is legally sufficient to support the findings and 
the sentence and to warrant confirmation thereof. I recommend 
that the sentence be confirmed but commuted to a reprimand. 

J. Inclosed are a draft of a letter for the signature of the 
Under Secretary o! War, transmitting the record to the President far 
his action, and a form o! Executive action designed to carry into 
effect the foregoing recommendation, should such action meet with 
your approval. 

:Myron c. Cramer, 

Major General, 


The_ Judge Advocate General. 

3 	Incls. 

Incl 1 - Record o! trial. 
Incl 2 - Dft. ltr. for sig. 

usw. 
Incl 3 - Form of Executive 


action. · 


(Sentence confirmed. bit commuted to reprimand. G.C.M.O. Z70, 28 Sep 1943) 
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WAR DEPARTlWT 
Army Service Forces 

In the Office -of The Judge Advocate General 
Washington., D.C. 

SPJGN 
CM 234033 

U·N IT ED ST AT .l!: S 

v. 

Private ANGELO P. ATTANASIO 
(32536176), Headquarters 
Detachment., 323rd Medical 
Battalion. 

.. 
1 ~ JUL 1943, 

) 98TH INFA1'lTRY mVISION 
) 
J Trial by G.C.M • ., convened at 
) Camp Breckinridge, Kentucky, 
) April 7, 1943. Dishonorable 
) discharge and confinement for 
) fifteen (]5) years. J;>enitentiary. 
) 

REVI:i!."l{ by .the OOA."ill OF REVThiV' 

CRESSON, LIPSC01ill. and SLEEPER, Judge Advocates 


1.. The record of trial in the case of the soldier named above 
has been examined by the Board of Heview. 

2. The accused was tried upon the folloW:ing Charee and Specifi 
cations: 

CHARGE: . Violation of the 93rd Arti.cle of War. 

Specification 1: In that Private Angelo P. Attanasio, 
then Technician 5th Grade, Headquarters Detachment, 
323rd l,:edi.cal Battalion, did, at Evansville, Indiana, 
on or about 1Iarcll 28, 1943, com.'!rl.t the crime of 
sodomy, by feloniously and against the order of nature, 
have carnal conm1ction with one ri.osemary Robeson, by 
mout;h, forcibly against her will. 
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Specification'2z In that Private Angelo P. Attanasio., 
then Technician 5th Grade., Headquarters Detach
ment, 323rd Medical Battalion., did, at Evans
ville, Indiana, on or about llarch 28, 1943, with 
intent to commit a felony., viz: sodomy, commit 
an assault upon one Rosemary ~obeson by willfullt 
and feloniously striking the said Rosemary Robeson 
on the mouth, face and stomach with his hands and 
grasping her by the hair., the said Rosemary Robeson 
being ~pproximately seventeen years of age. 

He pleaded not guilty to and was found guilty of the Charge and both 
Specifications. He was sentenced to be dishonorably discharge~ the 
service, to forfeit all pay and allowances due or to become due., and 
to be confined at hard labor for fifteen years. The reviewing authority 
approved the sentence., designated the Federal Penitentiary, Leavenworth, 
Kansas, as the place of confinement and forwarded ·the record of trial 
for action under Article of War 50!. · · 

3. The evidence for the prosecution, in brief, is as follows: 
On March Z7., 1942, Miss Rosemary Robeson (who was seventeen) met Steve 
Budassi at the Greyhound Bus Station at about 11 o'clock. He suggested 
they go to his room., No. 526, in the Vendome Hotel, where they stayed 
and talked quite a while. The other -boys came in., but left for a party. 
The accused., whom they called "Curlyt'., did not leave and around twelve 
o'clock said he wanted to talk to her personally. The accused asked 
Budassi to step out., which he did., though she asked him not to leave • 

. The accused tried to kiss her and when she pulled away he hit her. 
He tried to have in~ercourse with her., she refused; he hit her., and 
would not listen to her. She fought with him for quite a while., then 
he said if she did not want him to take her "virtue" there was some
thing else she could do. He had all his clothes off, had forced her to 
take off hers, told her to take his private in her mouth., she refused., 
so he hit her again, and forced it in her mouth. She was across the 
bed when he hit her., and fell on the floor.· Someone knocked at the 
door, so he let her dress and go out. She went down the hall looking 
for the elevs.tor, past Captain Davis I door. He asked her if something 
was wrong, if saneone had beaten her. She told what haa. happened, and 
at about a quarter to three he took her home. She had never met the 
accused in any hotel room before. When they were together she put up 
a fight, cried out, and screamed when he forced her to take her clothes 
off. She thought it was Budassi knocking on the door, because he said 
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~he would be outside if she needed him. Vlhile she was in the room with 
the accused the telephone rang. The accused answered it and said 
•Everything 1s alright•. She tried to get away, got in the hall with 

her ·slip· on, and saw some soldiers down the small hall, recognized 

a boy named Lou, but nobody in the group made any attempt to help 

her (R. 3-?). 


. On the evening of March 27-28, Corporal Vincent A. Vinniti 
rode in on the bus with the accused. They got off at the.bus station, 
and went. to the Vendoma to get a room. 'l'hey then went to the "Zanzibar-, 
and about twelve o'clock he and the accused got back to the hotel. He 
left the· accused at the Vendome, and went out again and on his return 
went upstairs, and knocked at the door. · The accused opened it, the 
girl ran out and said, •Thank God you camen. At that time just the 
bathroan l,ight was on. He did not know 'Who ~e girl was but recognized 
her at the police station. On Sunday night when he got back to camp 
the accused stated in his room upstairs in the barracks, when McCall, 
Budassi and Gruber were present, that •he hit the girl and the girl 
blew him11 • After Corporal Vinniti got off the bus on March 27, he 
was with the accused. · They went td various bars drinking from five 
o'clock until about midnight (R. 7-9). 

On the evening of March 27, until the morning of the 28th, 

Mr. Walter A. Battorff was registered in room 506, Vendome Hotel, 

Evansville, Indiana. He and Mr. O'Connell met Captain Davis at the 

hotel and they went up to Mr. Battorff•s room. Between 2 and 2:30 

the young lady came to the door. Captain Davis went to see what 

the trouble was, and brought her into the room. She was crying, 

had been beaten, and was carrying sane clothes in her hand. They 

bathed her face, had her lie down, tried to get her into a composed 

condition and she told them she had been attacked in the room down 

the hall. She was in a highly nervous condition. She told them her 

first name was Rosemary. Her clothes were rumpled. She complained of 

her stomach and said she had been beaten (R.-i0-11) • 


. Mr. S.muel J. O'Connell corroborated fully the testimony of 

Mr. Battorff, and stated he recognized the girl, that she was the one 

called out of the orderly room by the assistant trial judge advocate 


. (R. 11-12). 

on the evening of March 27, Private Stephen Budassi went 

to the Greyhound Bus Station, had a date there with Rosemary Robeson, 
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and met her there. As it was cold they went to his room in the Vendome 
Hotel at about ten minutes to eleven. She· wanted to leav~ at 12 to 
meet her sister and about that time the accused came in, asked Budassi 
to step out, so he could get things straightened out with her. He left, 
went to the Greyhound. Station, telephoned his hotel room, the accused 
answered and said the girl had gone home three-quart,ers of an hour 
before. He later went back· to the hotel, in the lobby met the accused 
who said everything was straightened out, so he went to bed. Next 
morning the sister of the girl came to the hotel. The accused was 
asleep in the room. She blamed Budassi for ilhat .had happened to her 
sister., threatened to kill the accused who she claimed had beaten her 
sister, but he said nothing had happened, she had just walked out of 
the hotel room. Next night back in camp he asked the accused what 
happened. He said the only thing he did was to slap her, thought it' 
was a joke (R. 12-14). · . · 

4. The defense did not introduce any evidence and· after his 
rights had been explained to the accused he elected to remain silent. 

5. Specif'l.cation 1,. alleges that the accused did, on March 28, 
1943, "* * * commit the crime of sodomy, by faloniously and against 
the order of nature, having carnal. connection with one Rosemary Robeson, 
by mouth, forcibly against her will". The latter par"t of the Specifi
cation alleging that the act was done "forcibly against her will" is 
surplusage since there is no offense under Article of Yfar 93 described 
as sodomy by force. The evidence shows that the accused cormritted the 
unnatural sexual act with Rosemary Robeson on the date, at the place, 
and in the marmer. alleged, .3:nd sustc.i.ns, beyond. a reasonable doubt, every 
essential element of the offense. 

Specification 2 alleges that the accused did on llarch 28., 1942,
"* -1, -1, with intent to commit a felony viz: sodomy, commit an assault 
upon one i:tosemary llobeson * -;, 1:-n. The evidence shows that the accused 
made a violent attack upon Rosemary liobeson Yd.th t.~e intent of forcing 
her to submit to an unnatural sexual act with him.. ~very essential 
element of the alleged offense is ..established. 

6. Since the assault with,intent to coml:lit sodomy in this case 
culminated in sodomy, · the question may be raised as to Tlhether the two 
offenses vrere merged, and whether, therefore, the sentence of 15 years 
imprisonment imposed for the tV10 separate offenses was legally assessed. 
The conmon law rul~ provided that a misdemeanor was merged .into a felony., 
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as an ordinary a~sauJ.t and battery was merged into the felony to which 
the assault and batter~ led, "but there was no merger of a felony in 
a felony, * * *• Nor was there any merger of a misdemeanor in a mis
demeanor". (Clark & Marshall Crimes, 4th Ed. p. 12). In this connection 
it.must be observed that each of the tv.o' offenses alleged in the present 
case are of the grade of a .f'elony, and both are made punishable by the 
same Article 	of l'Iar. In considering the question of merger in the case 
of Berkowitz 	v. United States, 93 Fed. P.. 455, the court asserted that: 

• 	 11 The doctrine of merger is not applicable as 
between misdemeanors. A conspiracy to com.nit 
a misdemeanor is not merged i~ the misdemeanor 
when co:-.rii tted. Hence it follows that where the 
offence which is the object of the conspiracy 
amounts only to a misdemeanor against the United 
Stt.tes there is no merger in it of the offence of 
conspiracy, nor is there a merger of the. offence 
constituting such object in the offence of con
spiracy." 

Siirilarly in 	the case of State v. \Jeitzel, 69 p. 2d Pac., 958, 157 
Ore. 337, in 	which the facts closely resemble those of the present 
case, the Supreme Court of Oregon heJ.d that an acquittal of the charge 
of attempted rape, did not bar a conviction of sodomy resulting from 
the attempted rape. The court asserted that: 

"Sodomy and attempted rape are separate and distinct 
crimes. Ht · '1er cri!D3 is an element of the other.· 
Evidenc3 sufl1cient to establish guilt of sodomy 
would not necessarily show guilt of attempted rape 
and vice versa." 

It is equally true that sodomy and assault with intent to cornml.t sodomy 
are separate 	and distinct crimes, as contradistinguished from rape 
and assault vd th intent to commit rape, wherein th~ violence involved 
in the latter is an element of the consummated offense. Sodomy is a 
perverted sexual offense against nature and punished primarily 'because . 
of its detestable and debasing nature. It involves no element of 
violence. On the other hand, an assault with intent to commit soda~~ 
is a specific intent crime of actual or potential violence. The proof 
required to establish _sodomy is, therefore, different from the proof 
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required to establish an assault with intent to corrurit sodomy. Although 
each of these ofienses is of the grade of a felony, the maximum punish
ment of 10 year.s imprisonment fixed for an assault with intent to corranit 
sodomy, the cr.i.me involving actual or potential violence, is twice the· 
maximum punishment prescr.i.bed for the equally detestable but less 
aggravated and dangerous offense of sodomy. Since the tvj'I) offenses 
nre distinctly different but of the sane grade, there is no merger of 
the assault with intent to conmit sodomy, .the more aggravated o~the two 
offenses, into the less aggravated offense of sodomy and in view of the 
independent character of the two offenses the maximum punishment pre._ 
scr.i.bed for each offense is author.i.zed •. The record is, therefore, legally 
sufficient to sustain the sentence. 

7. · War Department records show that the accused, vd.th no prior ser
vice, was inducted October 21, 1942, transferred to Enlisted Reserve Corps 
the same day, recalled to active duty November 4, 1942, to serve for the 
duration of the war, plus six months.· 

· 8. T;:1e court was legally consti. tuted. No errors injuriously 
aj'fecting the substantial rif.,hts of the accused were committed during 
the trial. In the opinion of the Board of Review, the record of trial 
is legally sufficient to Sl,lpport the findings of guilty and the sentence. 
A sentence of dishonorable discharge, forfeiture· of alrpay and allow~ 
ances due or to become due, and confinement at hard labor for fifteen 
years is authorized upon conviction of sodomy and assault with intent 
to commit any felony, in violation of Article of War 93. 

~~ a-4 ~ Re;, ~4 , , Judge Advocate. 

~ !.~Judge Advocate, 

~~ , Judge Advocate, 
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WAR DEPART,1:ENT (229) 
Anrry Service Forces 

In the Office of The Judge Advocate Gener-al 
Washington, n.c. 

SPJGN 
m.i: 234101 

IAY 2 O 194.3 

) UNITED STATES ARLlY FORCES 
UNITED STATES ) IN THE MIDDLE EAST 

v. 
) 
) Trial by G.c.u., convened at 
) Cairo, Egypt, February 16, 

Private GARY H. McKErl'HEN ) 1943. Dishonorable discharge 
(.34226741), Company A, ) and confinement for life. 
388th Port Battalion, ) Penitentiary. 
Transportation Corps. ) 

REV'Il.11 by the BO.AF..D OF Rl!.'Vll.11 
CRESSON, LIPSCOMB and Slfil:PER, Judge Advocates 

1. The Board of Review has examined the record of trial in the 
case of the s0ldier named above. 

2. The accused was tried upon the following Charge and Specifi
cation: 

CI!AOOEz Violation of the 92nd Article of War. 

Specification: In that Private Gary H. l,IcKeithcm Co. A, 
386th Port Bn. Transportation Corps did, at Gras
mere Camp, At.aka, Egypt, on or about January 16, 
1943, with malice aforethought, willfully, 
deliberately, feloniously, unlawfully, and with 
premeditation kill one Private James C. Dan±els, 
a human being by shooting him with a rifle. 
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'].:he accused pleaded not guilty to and was found guilty of the Charge 
and Specification. He was sentenced to be dishonorably discharged 
the service., to forfeit all pay and allowances due or to become due., 
and to be confined at hard labor for the remainder qf his natural 
life. The reviewing authority approved the sentence., designated 
the United States Federal Penitentiary., Lewisburg., Pennsylvania., as' · 
the place of confinement and forwarded the record of trial for action 

1 ' pursuant to Article of War 5Cr,!. 

J. The evidence for the prosecution shows that on January 16., 
1943., a,nd for four months prior thereto., the accused and Private James 
C. Daniels., the deceased, had occupied the same tent with six other 
negro soldiers at Grasmere Camp., Atak:a, Egypt. _At.about 10:30 p.m. 
on the above date., the accused and a number of other soldiers, including 
the deceased., were in their tent when suddenly the accused stepped out
side., dug a cartridge fran the sand in front of the tent., loaded his 
rifle, reentered the tent., remarked that he believed that he wouldki.ll 
the deceased, referring to him as the ason-of-a-bitch11 ., and then fired 
his rifle through the door of the tent. The accused then told the de
ceased that he would shoot him 0 just like thata. A general scuffle then 
followed in which the rifle was taken from the accused and placed upon 
one of the bunks. The deceased then drew a knife and throwing his ann 
around the accused inflicted a sl;ight wound over the accused's left 
eye. The wound was described by one witness as a scratch., and by the · 
medical .officer who examined it as a "superficial laceration• (R. 8., 24). 
The accused was_described as having been drinking and the deceased as 
not having been drinking (R. 21). Following his encounter with the 
deceased., the accused left his tent and went to tent No. 17., a distance 
of about 80 _feet away and procured a rifle there. He remarked at the 
time that "he was go:i:ng to shoot the son of a b_itch• apparently referring 
to the deceased. Upon leaving tent No. 17., the accused loaded the rifle 
which he had just procured. Upon reachin~ his own tent he left the 
rifle on the outside, entered the tent., and complained to the deceased 
over the injury which the deceased had inflicted upon him. Although 
the deceased still held his knife in his hand, he made no gesture toward 
the accused or attempted to use it against him. After making his complaint 
to the deceased the accused kicked open the door of the tent., and re
marked that he was going to shoot the nson of a bitch" and stepped 
outside. There the accused picked,up his rifle and aimed it through a 
crack in the door. The accused's actions were observed by one of the 
men in the tent who shouted a warning., and the occupants of the tent 
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spught cover, the deceased crouching down in one corner. The interior 
of the tent was well lighted and a full moon revealed the actions of 
the accused on the outside. The accused fired three shots, ·two of them 
striking the deceased,. killing him instantly. The time which passed 
.from the first threatening shot., to the time of the fatal shot was 
described as being about ten minutes (R. 4-10., 15-20., 27-32). 

A medical officer., Captain Joseph L. Selden, testified that 
th~ cause of the death of the deceased was a wound caused by a .30 
calibre bullet which entered the deceased•s right shoulder in the 
_back., just above the spine causing a pulmonary hemorrhage (R. 24-25). 

The prosecution introduced a voluntary statement made.by 
the accused to Captain William E. I.eighty., Ordnance Department, wherein 
the accused as~erted that at about 7:25 p.m• ., January 16, 1943, he was 
"WI'iting a letter in his tent when the deceased asked him to go to the 
latrine with him. The accused accompanied the deceased because he 
thought it was necessary to humor him. The de.ceased then asked the 
accused to return to. the tent with him, but the accused declined to 
return and went instead to the recreation room. At about 9:10 p.m. 
he retunied to his tent., whereupon the deceased asked him for his 
serial number. In reply the accused said nthere is no one to hurt 
you" and ,walked over to his bed. The deceased then walks d over and 
grabbed the accused by the collar and cut him over the left eye. The 
accused released himself from the deceased and ran out of the tent. 
As he was leaving., the deceased stated that "if you come back tonight 
I will kill yru•. The accused ran to tent No. 17, procured a rifle 
with which he ..:etu: . 3d to his own tent leaving it on the outside by 
the door. Up( . entt:ring_ the tent, the accused told the deceased 
•you done me wrong. You have cut me". !he accused then ran out of 
the tent and the deceased said "wait and I'll get .my rifle and I'll 
fix you up". 'l'he accused had two rounds of arnmunition hidden on the 
outside of his tent in the sand. He picked up ti.is ammunition and 
loaded the rifle· which he had left there. He then looked back into 
the tent through a crack in the door, and saw the deceased goine for 
his rifle. The accused then aimed his rifle through a crack in the 
:..;.0 · ·- ' ;.;!'t~:t i''.ring h~::. rifle the acc'.'.sec' ·•c1 - ,,. ,_ 10w 

whether or not he had hit the ueceased. Immediately after the firing, 
he ran to First Sergeant Brovm. and stated to him 11 Daniels has cut me 
and I shot at him" (H. 14-15). 
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4. The accused, after his right to become a witness or to remain 
silent had been explained to him, testified to substantially the same . 
set of facts which he had given in his previous statement to the investi
gating officer. In addition to his previous statement, the accused 
testified that the deceased after having cut him over the eye said "I 
was intending to kill you black mother fuckern, .and started after him 
again with his lmife. 'l'he accused testified .further that he and the 
deceased had been very good friends prior to the night in question and 
that the ammunition which he had hidden in the sand outside of his tent 
·had been hidden there in November. He asserted that 

0 

he shot the de
ceased because he saw him reaching for his rifle. He denied having 
fired a rifle earlier in the evening. He claimed that only two shots 
were fired. He explained that the reason for his not continuing to 
run after rushing from the tent when Daniels had reached for the rifle 
and threatened to shoot him was because it was so bright on the outside, 
he thought he couldn't hide and therefore he would get shot (R.• 42-51) • 

. Private Hunter J. llbss, Company A, 388th Port Battalion, 
Transportation Corps, testified for the defense that he had known both 
the accused and the deceased since October, 1942, and that they had al
ways appeared to be on friendly terms. He also testified that the ac
cused had never had any "dif.ficultyn with anyone in his company whereas 
the deceased had been involved in some trouble as the result of hitting· 
a sergeant. The rest of his testimony corroborates the testimony as 
presented by the prosecution (R. 36-40). 

First Sergeant Joseph Brown, the first sergeant-of Company A, 
388th Port Battalion, 'transportation Corps, testified that he had known 
both the accused and-Private Daniels since July, 1942. He testified 
also that accused had always been a good soldier but that the deceased 
had recently been involved iri a disturbance and had struck the witness 
for which act the deceased was confined to the post and awaiting trial 
by court-martial on January-16, 1943. The witness further testified 
tnat he had never seen either the accused or the deceased drink intoxi
cating liquor (H. 40-44). 

5. '.['he accused is charged with murder &1d. the Specification alleges 
that he 

"did, at Grasmere Camp., Ataka, Egypt, on or about 
January 16., 1943, with m~lice aforethought~ will
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fully, deliberately, feloniously, unlawfully, 
and with premeditation kill one Private James 
c. Daniels, a human being by shooting him with 
~ rifle•. 

Murder is defined as •* * * the unlawful killing of a human 
being with malice aforethought•. The 1¥0rd •unlawful• as used in this 
definition means 11* **without legal justification or excuse•. A 
justifiable homicide is •a homicide done in the proper performance 

, 	 of a legal duty * * *". Furthermore an excusable homicide is one 
a*** which is the result of an accident or misadventure in doing 
a lawful act in a lawf'ul manner., or which is done in self-defense 
on a sudden affray * **". The definition of murder requires that 
the death of the victim "* * * take place within a year and a day 
of the act or omission that caused it * * *" (par. 148!,. M.C.M• ., 
1928). It is universally recognized that the most distinguishing 
characteristic of murder is the element of •malice aforethought•. 
The authorities, in explaining this .term have stated that the term 
is a technical one and tha.t it cannot be accepted in, the ordinary sense 
in wti,ich the term may be used by the layman. In the famous Webster· 
case., Chief Justice Shaw explains the rooaning of malice aforethought 
as follows: 

•***Malice., in this definition., is used in a 
technical sense, including not only anger, hatred, and 
revenge., but every other unlawful and unjustifiable 
motive. It is not confined to ill-will towards one or 
more individual persons, but is intended to denote an 
action flowing £ran any wicked and corrupt motive, a. 
thing done malo animo 2 where the fact has been attended 
with such circumstances as carry in them the plain indi
cations of a heart regardless of social duty., and fatally 
bent on mischief. And therefore malice is implied from 
any deliberate or cruel act against another., however 
sudden. · 

* 	 * *•* * * It is not the less malice aforethought, with
in the meaning of the law., because the act is done sudden
ly after the intention to commit the homicide is formed: 
it is sufficient that the malicious intention precedes and 
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accompanies the act of homicide. It is manifest, there
fore, that the words . 'malice af<:>rethought, ' in the descrip
tion of murder, do not imply deliberation, or the laps~ of 
considerable time between the malicious in·~ent to take life 
and the actual execution of that intent, but rather denote 
purpose and design in contradistinction to accident and mis- 
chance• (Connnonwealth v. Yfobster, 5 Cush. 296; 52 Am. Dec. 7ll). 

Similarly, the Manual for Courts-11lartial defines malice afore
thought as follovrsa 

"Malice aforethought. - Malice does not necessarily 

mean hatred or personal ill-will toward the person killed, 

nor the actual intent to take his life, or even to take 

7 

• 

_anyone's life. The use of the word •aforethought' does 

not mean that the malice must exist for any particular 

time before connnission of the act, or that the intention 

to kill must have previously existed. It is sufficient 

that it exist at the time the act is committed. 


"Malice afore.thought may exist when the act is un

premeditated. It may mean any one or more of the follow

ing states of mind preceding or coexisting with the act 

or. omission by which death is causeda An intention to 

cause the death of, or grievous bodily harm to, axyperson, 

wh~ther such person is the person actually killed or not 

(except when death is inflicted in the heat of a sudden 

passion, caused by adequate provocation); knowledge that 

the act which causes death will probably cause the death 

of, or grievous.bodily harm to, any person, whether such 

person is the person actually killed or not, although 

such knowledge is accompanied by indifference whether 

death or grievous bodily harm is caused or not or by a 


- wish that it may-not be caused; intent to commit any 

felony. * * -1.ctt (M.C.M., 1928, par. 148~). 


The words "deliberately" and "with premeditation" have been 
held to mean•*** an intent to kill, simply~ executed in furtherance 
of a formed design to gratify a feeling for revenge, or for the accomplish
ment of some unlawful act0 · (Wharto1i 1 s Criminal Law, vol. l, sec. 420). 
These terms have also been defined as ·follows 1 
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"* * * The thought of taking life must have been con
sciously conceived -iu the mind., the conception must have 
been meditated upon., and a deliberate determination formed 
to do the act; * * * malice is deliberate and premeditated 
when it has been dwelt upon at all in the m.md., and when 
motive or consideration moving~ the act has been to a:ny 

extent mentally weighed; premeditation may be as quick as 

thought in the mind of man. 


8* * * A majority held that no particular time is 
necessary, the existence rather than length of duration 0£ 
purpose or intent to kill being important.***" (Miller 
on Criminal Law, pp. 'Z74-275). 

When the evidence is examined in the light of the above con
cepts, it becomes apparent that the accused is guilty as charged. The 
uncontradicted testimony shows that the accused shot and killed the de.:. 
ceased at the place and time alleged. It is equally clearly established 
that this homicide was unlawful in that it was done without justification 
or ex<?use. The claim of self-defense as presented in the testimony of 
the accused is sharply contradicted by the testimony of the eyewitnesses 
to.the crime. The testimony of such witnesses show that the accused 
procured a cartridge which he had hidden in the sand and fired it through 
the door of his tent as a threatening gesture against the life of the .. 
deceased. Following this threat the-deceased had thrown his arm about 
the accused and slightly wounded him by a knife cut over his left eye. 
The accused then left the deceased, and went to another tent where he 
procured a rifle ?lh.ich he prompUy loaded. Upon returning to his own 
tent he left his rifle on the outside, entered the tent and proceeded 
to upbraid the deceased for having cut mm with a knife. At this time 
the accused did not appear from any hostile word or gesture to be in 
danger from the deceased. After making his accusations again"!t the 
deceased, the accused kicked open the door of the tent, went outside., 
grasped the rifle which he had left there, pointed it through· a crack 
in the tent, and cruelly shot the deceased while he was crouching for 
safety in one corner of the tent. 

The conduct of the accused in thus killing the deceased shows 
that his act was done not in·self-defense., but with malice aforethought, 
willfully, unlawfully., feloniously.,. deliberately and with a premeditated 
intent to kill. The e videncc shows beyond a reasonable doubt .every 
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element of the crime alleged. 

6. The charge sheet shows that the accused is 21 years of age, 
that he was inducted into the Army of the United States on July 22, 
1942, and that he has had no prior military service. , 

7. The court was legally constituted. No errors injuriously · 
affecting the substantial rights of the accused were com.."litted during 
the trial. In the opinion of the Board of Review the record of trial 
is legally sufficient to support the findings and the sentence. A 
sentence of imprisonment for life is authorized upon conviction of a 
violation of Article of War 92. Confinement in a penitentiary is authorized 
by Article of War 42,for the offense of murder, recognized as an offense 
of a civil nature and so punishable by penitentiary confinement by sections 
273 and 275 of the C~al Code of the United States (18 u~s ..c. 452, 454). 

)b~~ Judge Advocate. 

~t~. Adwcate, 

~Pf&,'=, Judge Advocate. 
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WAR DEPARTMENT 
Army Service Forces 

To. the Office of The Judge Advocate General 
.Washington, D. c.' (23?) 

SPJGN 
CM 234110 

' 3 JUL 1943 
UNITED STATES ) 104TH INFANTRY·DIVISION 

) 
v. 

Private CLAUDE C. RITCHIE 
{7013078), Service Battery, 
J85th Field Artillery Bat
talion. 

) 
) 
) 
) 
) 
) 

Trial by G.C.M.~ convened at 
Camp Adair, Oregon, 23 Uarch 
1943. Dishonorable discharge,. 
total forfeitures and CQP.fine
ment for twelve {12) years. 
Penitentiary. 

REVTh"'W by the BOARD CF REVIEW' 
CRESSOt!, LIPSCOMB and SLEEPER, Judee Advocates. 

1. The record of trial in the case of tne soldier named ebove h~s 
been examined by the Board of Review. 

2. The accused was tried upon the following Charges and Specifi
cations: · · 1 

CHARGE Ir Violation of the 96th Article of War. 

Specification la In that Private Claude C. Ritchie, Service 
Battery, Three Hundred Eighty-fifth Field Artillery Dat
talion, Camp Ad.air, Oregon, then Staff Sergeant, Service· 
Battery, Three Hundred Eighty-fifth Field .AI-tilJe ry Bat
talion, Camp Adair, Oregon, did, at Woodburn, Oreg~n, on 
or about the 9th d~ of January, 1943, and·at Silverton, 
Oregon,· on or about the 10th day of January, 1943, UJ;J.law
ful]y and feloniously carnally know and have sexual inter
course with cne Helen !.!arie Faulhaber, she, the said Helen 
}.farie Faulhaber, then and there being an unmarried feicale 
person under the age· of sixteen (16) years. · 

~pecification 21 In that Private Claude c. Ritchie, Service 
Battery, Three Hundfed Eighty-fifth Field Artillery Bat
talio_n, Camp Adair, Oregon;· then Staff Ser6 eant, Service 
Battery~ Three Hundred Eighty-fifth Field Artillery Bai
talion, Camp Adair; Qregol'!, did, at Ce.mp Adair, Oregon, on 
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or about January 12, 1943, willfully, feloniously, and un
lawfully write and knowingly write and knowingly deposit for 
mailing and delivery in the United States Mail an obscene, 
lewd, and lascivious letter dated the 12th day of January, 
1943, too obscene to be set forth here, but beginning 11 :My 
Darling Helen: Just a line to let you know that I still 
love you. • • •, and ending •Let me know about it. Must 
close Hoping to hear from you soon. Love and kisses, Claude.•, 
addressed to one Helen Marie Faulhaber, Woodburn, Oregon. 

Specification J: In that Private Claude C. Ritchie, Service 
Battery, Three Hundred Eighty-fifth Field Artillery Battalion, 
Camp Adair, Oregon, then Staff Sergeant, Service Battery, 
Three Hundred Eighty-fifth Field Artillery Battalion, Camp 
Adair, Oregon, did, at Monmouth, Oregon, willfully, knowingly, 
and unlawfully, from on or about the 6th ~ of September1 
1942, to on or about the 25th day of February, 1943, coha,pit 
and live in open relationship with one Rosa Lee McMillan, a 
female person not his wife. 

CHARGE II: Violation of the 93rd Article of War. 

Specification: IQ that Private Claude c. Ritchie, Service Battery, 
Three Hundred Eighty-fifth Field Artillery Battalion, Camp 
Adair, Oregon, then Staff Sergeant, Service Battery, Three 
Hundred Eighty-fifth Field Artillery Battalion, Camp Adair, 
Oregon, did, at Salem, Oregon, on or about the 8th~ of 
January, 1943, feloniously take, steal, and carry away a 
woman's pousecoat, value about Twenty-five Dollars ($25.00) 1
the property of l!r. Roger Fleisbach, 925 Leslie Street, 
Salem, Oregon. 

The accused pleaded not guilty to the Charges and Specifications. He 
was found guilty of Charge I and its Specifications, guilty of the Speci
fication, Charge II with exceptions and substitutions, and guilty of 
Charge II. No evidence of previous convictions was introduced. He was 
sentenced to dishonorable discharge, forfeiture of all pay and allowances 
due or to become due and confinement at hard labor for 25 years. '!he 
reviewing authority disapproved, 

" •the finding ot guilty ot the Specification ot Charge 
II and o! Charge II, and so much o! the finding o! 
guilty of specification l of Charge I as involves a 
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.finding of guilty of unlawful and felonious sexual 
intercourse at Silverton, Oregon on or about January 
10, 1943, and so much of the finding of guilty of 
specification 3 of Charge I as involves a finding 
of guilty of unlawful cohabitation from September 
6, 1942 to November 3, 1942•, 

approved only so much of the sentence as provides for dishonorable dis
charge, forfeiture or all pay and aJ.lowances due or to become due, and 
confinement at hard labor for 12 years, designated the United States 
Penitentiary, McNeil Island, Washington, as the place o.f confinement, 
and forwarded the record for action under Article of War 5ol. 

3 !• Concerning Specification 1, Charge I (statutory rape), the 
evidence for the prosecution shqws that Helen Marie Faulhaber was 15 
years o.f age - her 16th birthday was 17 April 1943 - when she met the 
accused on 9 January 1943 at the Club Cafe in Woodburn, Oregon. He 
took her to a show; then, at his invitation, she accompanied him to 
a bedroom of a local hotel, where, before she left, they indulged in 
four separate acts of sexual intercourse. She had never had sexual in
tercourse with anyone before. On cross-examination Helen admitted that, 
prior to the commission of the offense, she had told the accused she was 
18 years of age. No pregnancy resulted (R. 43, 45, 47, 49-52). 

2.• The accused, having voluntarily elected to testify, after 
his rights as a witness had been explained to him, admitted having had 
sexual intercourse rlth Helen on 16 January 1943. The recital ot the 
surrounding .facts and other circumstances indicates that he was mistaken 
about the date of this occurrence and that it actually took place the 
preceding week, on 9 January 1943. He also testified that Helen rep
resented herself to be 18 years of age and that, to him, she looked 
•around seventeen• (R. 74, 77). 

c. The trial judge advocate erroneously quoted to the court, 
as the basis of this Specification, section Z'/9 or the United States 
Criminal Code (18 u.s.c: 458), which provides ror the punishment or anyone 
awho shaJ.l carnally and unlawf'ully know any female under the age of 
sixteen years•. Apparently he overlooked the .fact·that this section of 
the Code applies to offenses committed within admiralty, maritime and 
territorial jurisdiction of the Unit3d States, and not to offenses 
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committed in the various states (see sec. 451 of the same Code). The 
statute, therefore, does not apply to the offense charged in this case. 
'l.'he error, however, was not fatal, for the reason that in the State of 
Oregon, at the time of the alleged commission of the offense, there was 
a sim1lar state statute, providing as follows: 

•I.£ any person 0 1.'er the age of sixteen years shall. carnally 
know any female chiJd under the age of sixteen years, or'any person 
shall forcibly ravish any female, such person shall be deemed guilty 
of rape, and upon a conviction thereof shall be punished by imprison
ment in the penitentiary for not less than three nor more than twenty 
years.• (Vol. 3, Oregon Canpiled Laws, Sec. 2.3-420). 

The president of the court recognized the error of undertaking to proceed 
under the wrong statute, when he asked whether there was •any difference 
in the statutes of the State of Oregon as to the age limit• (R. 9-10). 
The evidence is clear that the accused had se).'1lal. intercourse with Helen 
Marie Faulhaber on January 9, 1943 at Woodburn, Oregon, and that Helen 
Marie Faulhaber, at the time, was an unmarried female person under 16 
years of age. The act of carnally knowing the girl was admitted by the 
accused on the witness stLl.Ild under oath, and the victim's age was clearly 
proven. Every element of the offense charged was clearly established. 
The punishment under the Oregon statute exceeds the 12 years approved by 
the reviewing authority. The fact that the girl misrepresented her age 
to the accused is no defense to the crime; nor is consent of the female 
material. 

•That a female under 16 is incapable of consenting is conclusively 
presumed; and hence actual consent is immaterial.• (~ v. Sargent, 
32 Ore. 110). 

4. !_ Concerning Specification 21 Charge I (mailing obscene letter), 
the evidence for the prosecution shows that on or about January 121 1943, 
:h's. Mary Faulhaber, at Woodburn, Oregon, saw the postman deposit mail 
in her mail-box, in:anediately before she opened it and removed therefrom an 
envelope addressed to her daughter, Helen, to which a cancelled stamp was 
affixed, indicating Uiat the letter had been mailed. She removed from.the 
envelope a letter identified as the prosecution•s Exhibit D, .then destroyed 
the envelope, considering it unimportant. The letter commences with the 
words •My Darling HelenD and, after suggesting an assignation to which Helen 
should bring another girl so that all three might eo to bed together and 
the accused have sexual intercourse 'alternately with both, terminates with 
•Love & kisses, Claude. P.s•. My address is Mst. Sgt. Claude c • .Ritchie, 
7013Cf/81 Service Btry, 385th F.A. Bn. 1 APO 104th, Camp Adair., Oregon•, 
as alleged in Specification 21 Charge I. By stipulation it was admitted 
that, if a certain handwriting expert were called to testify, he would 
testify that in his opinion the letter was written by the accused. 
(R. 28-301 38, 39) 
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2.• The accused refrained from testifying concerning the writing 
or posting of this letter, and therefore was not cross-examined regarding 
it. He offered no evidence concerning this charge. 

£• Title 18, par. 334, United States Code Annotated, provides, . 
rHhoever shall knowingly deposit or cause to be -deposited £or mailing 
or delivery anything declared*** to be nonmailable ***shall be 
fined not more than $5,000 or imprisoned not more than five years, 
or both." 

Among those things declared to be nonmailable is •every obscene, lewd, 
or lascivious, and every filthy*** letter.• Competent evidence that 
the accused wrote the letter was uncontroverted. The envelope containing 
the letter had been destroyed, and Mrs. Faulhaber was properly permitted 
to testify that i.t was addressed to her daughter, and that there was 
affixed to it a cancelled stamp, indicating that it had been mailed. This 
evidence, together with her testimony of finding the letter in her mail 
box, was sufficient proof of its mailing. The gravamen of the offense, 
however, is the deposit of such a letter for mailing. The iri.f'erence from 
the admissible evidence acduced is legally sufficient to support the finding 
of guilty. 

5. !• Concerning Specification 3, Charge I (cohabiting with a woman 
not his wife), the prosecution's evidence shows that on 27 December 1941 
Rose Lee McMillan met the accused in Oklahoma City, whence the two of them 
went to live together as man and wife on the outskirts of Fort Leonard 
Wood. Thence they went to Camp Barkeley, Texas, and then to Monmouth, 
Oregon, where they lived first at 331 South Monmouth Avenue at the home 
of a Mrs. Jader, then, on 3 November 1942 moved to the Fresh Apartments, 
continuing to 1ive there as man and wife until the accused was placed in 
the guardhouse in February, 1943. The accused had told Mrs. McMillan that 
he had a wife living; and Mrs. McMillan was also married. By stipulation, 
it was agreed that, if the manager 

1
o£ the Fresh Apartments were called as 

a witness, she would testify that the accused rented an apartment from her 
from 2 November 1942 to l March 1943, and lived there with a woman whom he 
said was •Mrs. Ritchie 11 • (R. 13, 14, 16, 18, 21) 

b. The accused refrained from testifying himself regarding this 
particular Charge, and there.fore was not cross-examined on the subject. 
He offered no testimony in contradiction of the prosecution•s. 

£.• The evidence was amply sufficient to sustain the finding of 
guilty. The accused's cohabiting and living in open adulterous relation
ship 'With a female person not his wife was a violation of the 96th Article 
of War. ' Such improper relationships with women on the part of soldiers 
have long been regarded as conduct of a-nature to bring discredit upon 
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the military service. The trial judge advocate inadvertenUy informed 
the court that he was basing this Specification upon a violation or a 
Federal Statute identified as Title 181 Sec. 514, of the United States 
Code, prohibiting the cohabiting or any male person with more than one 
woman. The statute applies only to offenses of this nature committed in 
territories and other places under the sole jurisdiction of the United 
States (See Section 5ll of the same Code), and therefore not to such an 
act in the State of Oregon. However, the State of Oregon has a similar 
statute providing for an equally severe punishment, which reads as .t'ollows: 

•Lewd Cohabitation. I£ any man or woman, not being 
married to each other, shall lewdly or lasciviously co
habit or as~ociate together, such man or woman, upon con-· 
viction thereof, shall be punished by imprisonment in the 
county jail not less than one nor more than six months,· , 
or by fine not less than $50 nor more than $JOO.• (Oregon 
Compiled Laws Annotated Vol. J. Penal Code Sec. 23-90.3). 

Therefore, the error did not prejudice the substantial rights of the 
accused. Moreover, the offense constitutes a violation of Article ot War 
961 regardless of the statute. 

4. The accused is 26 years of age. He enlisted at Lubbock, Texas, 
21 June 1940 to serve three years, and was assigned to the Service Battery, 
385th Field Artillery Battalion. 

5. The court was legally constituted. No errors injuriously affect
ing the substantial rights ot the accused were committed during the trial. 
In the opinion or the Board ot Review the record of trial is legally 
sufficient to support. the findings of guilty and the sentence. Dishonorable 
discharge, total forfeitures, and confinement at hard labor for 12 years 
is authorized upon conviction of rape in violation of Article of War 96, 
where the statutory punishment of the State wherein the crime was committed 
provides for confinement of •not less than three years nor more than twenty 
years. 11 Confinement in a penitentiary is authorized by Article of War 42 
for the offense of statutory rape, recognized as an offense of a civil 
nature and so punishable by penitentiary confinement by section Z79 of the 
Criminal Code of the United States (18 u.s.c. 458); also for the offense 
of mailing obscene matter, recognized as an offense of a civil nature and 
so punishable by penitentiary confinement by section 211 of the ·criminal 
Code of the United States (18 u.s.9. 334). 

: 

Judga Advocate. 

" Judge Advocate. 
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Amy Service Forces 

In the Office of The Judge Advocate Genera.1. 
Washington, n.c. 
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SPJGI MAY 2 8 1943 
CM 2.34118 

UNITED STATES ) 39TH COAST ARTILLERY BRIGADE 
) (ANTIAIRCRAFT) . 

v. ) 
) Trial by G.c.u., convened at 

Private RAnmND M. REIS ) Seattle, Washington, March 26, 
(6572661), Battery K, ) 1943. Dishonorable discharge 
63rd Coast Artillery ) and confinement for twent;r 
(Antiaircraft). ) (20) years. Disciplinary Bar

) racks. 

REV!~ by the BOARD OF REVIEW 
Hil.I., DRIVER and IDTTERRCS, Judge Advocates 

l. '!he Board of Review has examined the record of trial in the 
case of the soldier named above. 

2. The accused was tried upon the .following Charges and Specifi
cations: 

CHARGE I: Violation of the 58th Article of War. 

Specification l: In that Private Raymond M. Reis, Battery 
A, 63rd Coast Artillery (AA), did, at Fort Bliss, 
Texas, on or about the 13th day of April 1941, desert 
the service of the United States and did remain absent 
in desertion until he was apprehended at Roswell, New 
Mexico, on or about the 17th day of February 1942. 

Specification 2: In that Private Raymond M. Reis, Battery 
K, Sixty Third Coast Artillery (AA), did, .at Seattle, 
Washington on or about July 18, 1942, desert the 
service of the United States and did remain absent in 
deae.rtion until he was apprehended at Bakersfield., 
California on or about February 15, 194.3. 

CHARGE II: Violation of the 93rd Article of ~ar. 
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Specification lt In that Private Raymond M. Reis, Battery 
K, Sixty Third Coast Artillery (AA}, did, in con
junction with Walter William Smw, at Seattle, 
Waabington, on or about December 21., 1942, by force 
and violence and by putting him. in fear, felonioual.y 
take, steal and carry away from the person of Ralph 
w. Weir, a taxi cab dri'Yer., $.52.001 lawful money of 
the United Statea, the property of the sa.id Ralph w. 
Weir. 

Specification 2: In that Private Raymond ll. Rei•, Batterr 
K, Sixty Third Coast Artillery (AA), did, in con
junction with Walter William Snow, at Seattle, 
Washington, on or about Decenber 21, 1942, by force 
and violence and b7 putting her in fear, feloniousl7 
take, steal and carry aw,q from Grace E. Redman, em
ployee of the La Boheme Tavern, $.32.50, lawful mone7 
of the United States, the property of the said La 
Boheme Tavern. 

The accused pleaded to Specifications 'l and 2, Charge I, and to Charg" 

I, guilty of absence without leave in violation of the 61st Article 

of War; and to Charge II and its Specifications., not guilty. He was 

found guilty of all Charges and Specifications. He was sentenced to 

be dishonorably discharged the service, to forfeit all pay and allow

anc,1s due or to become due and to be confined at hard labor for twenty 

years. The reviewing authority approved the sentence, designated the 

United States Disciplinary Barracks, Fort Leavenworth, Kansas, as the 

place of confinement, and forwarded the record of trial for action 

under Article of War 50!-. 


,3. As to Charge I and its Specifications, the etldence for the · 
prosecution shows that on or about !!~ 2, 1942, the pers:>nnel of 
Battery A, 63rd Coast Artillery (Antiaircraft} were transferred to 
Batteries I and K and Headquarters Battery. There was introduced in 
evidence an extract cc,py of the morning report of Battery A (Ex. l) 
showing that the status ot the accused changed on April 1.3, 1941, from 
sick in quarters to absent without leave, and on April 10, 1942, from 
absent in confinement to duty; also, an extract copy of the .morning 
report of Battery I (Ex. 2) showing the accused transferred June 21, 1942, 
to Battery K. An extract copy of the morning report of Battery K 
(Ex • .3) was introduced, showing the accused from duty to absent without 
leave on July 18, 1942, and fran absent in confinement of civil author
ities to confinement in regimental guardhouse on March 8,194.3. The 
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First Sergeant of Battery K t~stified that the accused was absent 
from bed check on the night of July 18, 1942, ani was not again seen 
until shortly before the trial.. On December 21 or 22, 1942, 
several persona observed the accused in public in civilian clothes 
(R. 16-18, 22-23, 25, 33-34, 41). 

4. As to Charge II and its Specifications, the evidence shows 
that on the night of December 21 or 22, the accused was in La 
Boheme Tavern owned and operated by Mrs. Grace E. Redman of Seattle, 
Vlashington. He had been there the evening before with a man by the 
name of Snow. The second night, they, the accused and Snow, came in. 
about ten o'clock and had Mrs. Redman telephone for a cab. While 
they were waiting for it they tried to get her to take a drink. or 
whiskey, but she refused. About thre...quarters of an hour a!ter they 
left in the cab, when there was only one customer in the place, Snow 
came in the aide door with a pistol in hand and- said "It' a a hold-up". 
He punched Mrs. Redman with the pistol and asked for her money. He · 
took $32.50 from her (R. 34-36, 47-49). 

On or about December 21, 1942, about nine-forty in the 
evening, Mr. Ralph W. Weir of Seattle., Washington, then a ta.xi driver, 
received a call from La Boheme Tavern. He went there and picked up 
the accused and Snow. When he reached 50th ani Linden Avenue, "they 
pulled a gun" on him and told him to turn down the first dark street. 
When he stopped Snow crawled into the front seat and searched him. 
They took $52 from him and kept the gun pointed at him all the time. 
Snow pointed the gun at him. Then they put him in the back seat and 
drove through Woodland Park, up toward 65th and back to Phinney Ridge. 
The accused was driving the car, and took Weir's ta.xi uniform hat 
and wore it. Weir did not see Snow point a gun at the accused. Then 
they returned to La Boheme Tavern, where Snow went in and held it up. 
Weir did not see a pistol in the accused's hand while Snow was in the 
tavern., but thought that Snow had handed him one. When Snow'went in 
he said "Here's the other one" and the accused turned around and 
kept watching him (Weir). The accused remained at the wheel of the 
car with the motor running, and watched 1'leir., until Snow came out and 
jumped in the cab. They then went toward town, with the accused still 
driving. Arter a time the police stopped them and the accused and 
Snow jumped out and ran. Weir stated on cross-examination that he 
had no conversation with the accused and did not see the accused with 
a gun., that Snow took the money from him, that Snow told the accused to 
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drive to La Boheme Tavern, and that Snow was doing all the ordering. 
The accused did not. object to aeything that Snow said (R. 39-47). · 

5. The defense bad Mr. Clifford Lehman, Clerk o.t' a Justice of 
the Peace Court, identify certified copies o! two judgraents on motions 
or the Stat• of Washington dismissing robbery com.plaints against the 
accused, and they were introduced in evidence (De!. Exs. l and 2). 
'lh• wi.i'e of accused identified a receipt dated February 14, 1942, !or 
$53.02 from Intermountain Transportation Company to the accused (De!. 
Ex. 3), and a passenger's identification check, stamped February 15, 
1942, showing destination El Pa.so, Texas (Def. Ex. 4), both of which 
were introduced in evidence. She testified that she and the accused 
were at that time going back to El Paso, Texas for him to turn in to 
the Arm;y there. He had stated that was his purpose. He was appre
hended in Roswell, New Mexico. She was with him from April, 1941, 
until February 15, 1942. In the spring of l94l (sic) she and the ao
cused went back to Seattle after he turned in at Fort Bliss, and be was 
sent back without guard. Arter their return to Seattle in the spring 
of 1942 the accused was stationed at Woodland Park. At that time she 
was working and gave him money because he was not drawing Sif3 pay. 1n 
February o.t' this year (1943) she and the accused again took a train 
trip to El Paeo. The accused told her that he was going back to Fort 
Bliss, near El Paso, to see whether he could get a tran.,fer and that 
he thought he could get it all straightened out there. She had lived 
in El Paao tor three years (R. 50-5~., 54-58). 

The accused testified that he enlisted in the A:rmy in 1937 
a."ld received. an honorable discharge. He stayed out two months and then 
reenlisted. A!tdr he lei't. the Army the first time he went to Roswell, 
New Mexico, on his way to Fort Bliss to turn in. In two or three weeks 
he was sent fran Fort Bliss to Seattle at government expense. He was 
stationed at Woodland Park until July, and between April and July, 
1942, received no pay. His wife gave him some money, four or five 
dollars at a time. He talked to the Battery Commander about his pay, 
but was given no reason why he did not get it. He asked for a trial. 
to get the thing straightened up so he could start drawing PBiY or go 
to the guardhouse and get it over with. He was apprehended once at 
Bakersfield., California, and once at Roswell, New Mexico. On crosa
exami.nation he stated that in April, 194l., he waa stationed at Fort 
Blisa., Texas, and that when he left there he went to Dillon, Montana, 
llbich is his home. He worked 'in Butte, Montana, three or tour months, 
am then went to California. He and his wife had a job in an apart 
ment houae. After war was declared he returned to Dillon, Montana~ 
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He had a car accident and was in the hospital thirty-three ~s. 

He then started for :E:l. Paso, Texas, and was apprehended at Roswell, 

New Mexico. He left Seattle in July, 1942, arrl worked in Spokane, 

Washington, until December, 1942. He then returned to Seattle 

(R. 59-61, 66-72). 

The accused testified further that about a week or a nek• and a half be.tore December 21, 1942, he met Snow in Spokane and they 
came to Seattle, and that he did not know that Snow waa an ex-convict. 
They were in Seattle .tor fin or six dey-s before December 21. On 
that night they went to La Boheme Tavern. He knew he would find 
some of the men from his organization there, and he wanted to· find 
out how things were going, and whether some of the non-coms were 
still in the battery. He met two privates there I arid obtained ,infor
mation !rem them. He and Snow started back to town. in a taxicab. 
He testified that Snow pulled out a revolver and held up the cabdriver, 
and that he, the accused, was as much afraid as the cabdriver was. 
He stated that he had approx:1.matel.y three hundred dollars with him, all 
that he and his wife had, and that he had worked all the sunmer saving 
it. He stated _further that he did what Snow told him to do, drove 
the automobile, then drove back to the tavern and waited. Snow was in 
the tavern two or tlu.'ee minutes and the accused could not aee ini,ide 
the tavern. Snow had the gun in his hand as he got out at the tavern, 
but did not s,zy what he was going to do when he went in. He also had 
the gun in his hand when he came out. The accused stated that while 
Snow was in the tavern he "was afraid and didn't lmow what to do". 
He stated .further that he got none of the money that was taken and that 
while he was driving, Snow had the gun over the back seat. '!be gun 
"could have been" pointed at him as much as anybody. He had no con
versation with the taxi driver. When the police started shooting he 
was scared and jumped and ran. About three hours later he saw Sno,r. 
He told his wife what bad happened and that they would have to get away 
or they 'WOUl.d get in trouble. They moved out of the hotel that night 
because he was afraid of' Snow. The accused testified that he did not 
know that Snow was going to rob the taxi driver, that they had not 
discussed robbery, that h• did not lmow that Snow had a gun when they 
met that evening, and that he bad never seen Snow with a gun be.tore 
(R. 61-66, 69). 

6. The evidence shows that the accused was absent in desertion 
from April 13., 1941, to February, 1942, and from July 18, 1942, to about 
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February, 1943• The accused pleaded guilty to absence without leave for 
the periods stated and testified that he was apprehended at each place 
.as alleged. The length or each absence terminated by apprehension and 
the accompanying circwnstances, afford a basis for the inference or an 
intent to desert and clearly support findings of guilty of desertion 
upon each Specification. 

As to the robbery charges, it is shown that on the night of 
December 21, 1942, the accused and Snow robbed the cabdriver, Weir, 
by pointing a pistol at him and ta.king $.52 from hii, person, that 
thereafter Snow entered La Boheme Tavern and forced Mrs. Redman to 
give him $32.50 by punching her with his pistol, and that the accused 
waited at the wheel of the taxicab with the motor running and watched 
Weir, who was on the back seat, while Snow was in the tavern. The 
entire course of conduct of the accused as shown by the evidence ade
quately supports a finding that he was an active participant in both 
acts of robbery, al.though it appears that Snow was the person who 
handled the gun and actually took the money in both instances. 

Under a joint indictment against the perpetrator and those 
who were present to aid and abet in a felony, each is responsible for 
the act and may be convicted as principal. (31 C.J. 84.5). 

The presence which distinguishes a principal. may be either 
actual or constructive. One is constructively present if he is per
forming an act in furtherance of the felony, or is in a position to give 
information to the actual perpetrator, which would be helpful to the 
end in view, or would prevent others from giving warning or doing acts 
which would render its consmmnation more difficult. Thus a person who 
keeps watch so as to facilitate escape or to prevent interruption is 
constructively present aiding and abetting (22 C.J.S. 14.5, 1.54, 161). 

For one to be guilty as principal. in the second degree or as 
aider and abettor, he must share in the criminal intent of the 
principal in the first degree. However, intent or preconcert may be 
shown by all the attendant circumstances and by the conduct of accused 
subsequent to the criminal act (22 C.J.s. 15.5-1.56). 

Accused was actually present when the robbery of the taxi 
driver was conmitted, and constructively present when the tavern pro
prietor was robbed. In each instance his entire course of conduct, and 
particularly his acts immediately a~er canmission of the crime, evi
denced his intent to participate if it became necessary. After the 
robbery of the taxi driver, accused put on the taxi driver's uniform hat 
and drove the car while Snow kept the gun pointed at the taxi driver. 
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At the tavem accused stood by with the motor or the vehicle running 
to uaist. in a quick 11get-away• and he watched the taxi driver to . 
prevent him !'rom turning in an alann. The erldence shows, there
fore., that accused was present, aiding and abetting as to both 
offenses. 

7. During the trial the defense pleaded in bar of Speci!ica
tion l, Charge I that the accused bad been unconditionally restored • 
to duty on April 10, 1942 (R. 6-8) as shown by morning report (Ex. l). 
It was shown that the accused was not restored to duty by competent 
authority- and was not on an unconditional duty status (R. 20). This 
plea was properly denied. 

As to Specifications l and 2, Charge II, a plea in bar based 
on .former acquittal in state court was made {R. 8-lJ). This plea 
was properl.7 denied because it was shown only that the state charges 
were dismissed on motion without trial, and because, as a .matter or 
law, the oftenses tor which the accused waa tried by general court
martial are different trom thoee which .mq have arisen from the same 
acts under state l.aw. 

8. 'nle charge eheet. in this case discloses that the First tniorse
ment thereon, although caapleted !or th• signature o! Major Michael 
F. Blenslci, Adjutant General, waa not aigned. by Major Blensld nor by 
any other person. Thia detect has been brought to the attention ot · 
the appointing authority, and advice received that trial by general 
court-martial was directed by the Ca:amanding General as indicated by hie 
initials on the Nporl and reconmend&tion o! the St.aft Judge AdTocate. 
Thie document 1n the record contain• a recommeniation of trial by 
general court-martial., In the margin opposite this recommendation 
appear• the pencilnotation-"OK" OYer the initials of the Camnanding 
General. The court that tried the accused was properly appointed. The 
action of the Comnanding General u rerlewing autborit7 approved the 
sentence. It f'ollcnra that the court had j urisdict.ion o! the accused 
and that the procedur&l error Nf'erred to .did not injuriously affect 
the substantial rights ~ the accused under the .31th Article of' War 
{CM 198108, Casey). 

9. The charge sheet shows that the accused is 26 7ears ot &&•, 
and that he had had tlree ;rears prior eerrlce-wmn he retnlisted on 
August _14, 1940. 

-7
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10. The court was legall.7 constituted. No errors injuriously 
affecting the substantial. rights or the accused were eonmitted 
during the trial. In the opinion or the Board or Review the record 
of trial is legally sufficient to support the findings and sentence. 

dr.t§J , Judge Advocate 

i~---;,,~,Judge Advocate 

· · ~ , Judge Advocate 

• 




WAR DEPAR'Th!ENT 
Army Service Forces (251)In the Office 	or The Judge Advocat6 General 

Washington, D.C. 
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CM 234134 

,lAY 3 194 3 

UNITED STA.TES } 106TH INFA}ffRY Dlv'ISION 
} .... ) Trial by G.C.M. convened at Fo~ 
} Jackson, l3outh Carolina, A,pril 10, 

Private WILLIAM F. M<lN'roCMERY } 1943. Dishonorable discharge and 
( 35502348) , Headquarters Canpany, ) confinement for two (2) years. 
422nd Infantry. 	 ) Disciplinary Barracks. 

HOIDillG by the IDARD OF REVIEW 

CRESSON, LIPSCOMB and SIE&PER, Judge .Advocates 


l. The Board of Review has examined the record or trial in the 
case or the soldier above named. 

2. The accused was tried upon the following Charge and Specifi 
cations: 

CHARGE: Violation of the 95th Article of War. 

Specification l: In that Private William F. Montgomery, 
(then Starr Sergeant), Headquarters Company, 4:22.nd 
Infantry, d:Ld at l!'ort Jackson, South Carolina, on. 
or about March 20, 1943, wrongfully place his hands 
upon the private organs of' Private Maurice M. Greenway. 

Specification 2: In that Private William F. Montgomery, 
(then Starr Sergeant), Headquarters Company, 422nd 
Infantry, did at Fort Jackson, South Carolina, on 
or about March 20, 1943, wrongfully and unlawfully 
so11c1 t Private Maurice M. Greanway, to permit him, 
the said Private William F. Montgomery ( then Sta:f'f 
Sergeant), to cOJllllit sodomy upon him, the said 
Private Maurice M. Greenway, by having sexual 
connection With him. 
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Specification 3: In that Private William F. Montgomery 

( then Sta.ft Sergeant), Headq_uarters Company, 422nd 

Infantry, did at Fort Jackson, South Carolina, on 

or about March 28, 1943 , wrongfully and unlawfully 

get into the bed 01' Private James R. Harkins and 

attempt to place his hands on the private parts 01' 

the said Private James R. Harkins. 


Specification 4: In that Private William.F. Montgomery 
(then Sta.ff Sergeant), Headq_uarters Company, 422nd 
Infantry, did at Fort Jackson, South Carolina, on 
or about March 28, 1943, wrongfully and unla.w1'ully 
solicit Private James R. Harkins to permit him, the 
said Private William F. Montgomery ( then Sta.ft' 
Sergeant), to commit sodomy upon him, the said 
Private James R. Harkins, by having sexual connection 
with him. 

The accused pleaded not guilty to and was 1'ound guilty of all Specifi 
cations and the Charge. No evidence or previous convictions was intro
duced. He was sentenced to be dishonorably discharged the service, to 
forfeit all pay and allowances due or to become due, and to be confined 
at hard labor tor two (2) years. The reviewing authority approved the 
findings and the sentence, designated the United States Disciplinary 
Barracks, Fort Leavenworth, Kansas, as the place 01' confinement, and 
forwarded the record or trial tor action under Article of War 50f• 

3 • .!!• Concerning Specificati"ons 1 and 2, the evidence for the 
prosecution shows that on Saturday night, March 20, 1943, the accused, 
who was then a sergeant, was in his room drinking whiskey With Private 
Knickerbocker, when Private Greenway joined them, shortly after nine 
o'clock. The tippling was already well under ~ay and the accused, who 
had been drinking to excess, appeared particularly solicitous that 
the late arrival should "catch up". Greenway took a drink and the 
three engaged in a general conversation until the lights were t:i,t.rn.ed 
out in the barracks, when Knickerbocker lett. Greenway was then sitting 
on Sergeant Battrick's bed and the accused was sitting on the bed across 
the room. ~ight after Knickerboc~er le1't, the accused came over and sat 
down on the bed beside Greenway, ottered him a drink, and grabbed his 
- Greenway's - penis. Greenway was fully dressed and the accused did 
not put his hands inside Greenway•,s pants, but grabbed his penis through 
his clothes. Greenway shoved the accused's hand away and "looked at 
him wonderingly". The accused repeated his invitation to Greenway to 
have a drink. Greent'iay moved across the room and took one; the accused 
followed and sat down beside him. Then, Greenway testified: 

http:t:i,t.rn.ed


( 253)"He asked me to take another drink and asked me, 
•r.'hy don't you sleep here tonie;ht'i'' Ee pointed to 
the bed across the room and said that that bed belong
ed to Sergeant Battrick and he wouldn't be there that 
night, and he asked me to stay there. I told him I 
wouldn't, and again, for th& second time, he made a 
pass. I shoved his hand away and said I was going. 
Ha insisted t~&t I stay." 

Later that evening, Greenway saw the accused in tte latrine, where 
the accused requested Greenway to come back to his roo~ and sleep with 
him (R. 6-8, 10) • 

Greenway, on redirect exo.mination, testified as follows: 

"~• 	 Private Greenway, was there any doubt in your mind 
as to what the Sergeant meant when he asked you to 
sleep in his room? 

"A.. 	 After he made the pass, and he mo.de the second pass, 
no, Sir, there was no doubt 1n my mi11d as to his 
intentions." (R. 9) 

.!?.• Concerning Specifications 3 and 4, the evidence for the 
prosecution shows that, on Sunday morning, March 28, 1943, between 
5 and 5:30 o'clock, the accused, fully clothed and apparently intoxi• 
cated, staggered from the latrine through the barracks and sat down on 
the bed where Private Harkins was sleeping, which was located just 
outside the accused's room. Private Harkins awoke when the accused 
reached under the covers and put his hand on Private Harkins' penis. 
"I pushed his hand away", Private Harkins testified, "and turned over 
on my stomach and he put his hand there again." The accused tten lay 
down beside Private Harkins, but outside tte covers. Private.Harkins 
inquired who he was, and the accused identified hirr.self. Harkins 
asked him what he wanted. The accused's response was, "Lie down anci 
be quiet". Harkins pushed him to the floor, and moved over into 
another bed. The accused got up, then, and went into his own room 
(R. 12-16, 18, 20, 22). 

Privates Kaplan and Hipple both saw the accused come into the 
barracks in an intoxicated condition and get into bed with Private 
Harkins. Kaplan, who reported the incident to the first sergeant, 
testified he heard Private Harkins say, "Stop it, Sarge", then, "Get 
up, Sarge, I want to go to sleep"; also, "There isn't room for both 
of us,· Sarge. I need to get some rest", after which Harkins left 
his bed and went to the latrine, and the accused got up and went to 
his ovm. room. Hipple, who was closer, heard no part of t~e conversa• 
tion, but saw the accused get in bed with Private Harkins, and the 
latter, in a very few mi~utes, get up and go to the latrine (R. 16-25}. 
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4. The evidence for the defense shows that the accused was 
examined, three days after his initial confinement, by Major John H. 
Rompf', Neuro-Psychiatrist, Station Hospital, Fort Jackson, South 
Carolina, who f'ound symptoms which indicated the accused was a chronio 
alooholio, that he had used alcohol excessively in a recent period 
before the examination, and that he was not homosexually inclined. 
On cross examination, Major Rompf' testified that it would be possible 
tor the accused to attempt to "fondle the penis of' another soldier" or 
to "solicit another soldier", while under the influence of liquor, 
but he would have to be so drunk as not to understand what he was doing. 
(R. 25-28) 

In response to questions propounded to him by a member of' the 
court, Major Rompf testified as .follows: 

"A. The tendency ot curiosity is present 1n any 
human being• we cannot keep it in bounds by 
restraint. Under the influence ot alcohol, 
they let it get the best ot them. 

"Q. You mean that any perfect mind shows the tendency 
of' homosexuality under the influence ot alcohol? 

"A. Yes, Sir,·that•s right. In fact it is the only 
form of temporary insanity I believe in. 

"* * * * * * 

"Q. ***, does the result-of the examination positively 
preclude th~t he is a homosexual? 

"A. It does not." (R. 28-29) 

At 4 o'clock of' the Sunday morning on which he got in bed With 
Harkins, the accused was observed sleeping on the barracks stairs. 
On the preceding Saturday night, he had been drinking with a party 
or soldiers in the barracks until ten-thirty, but was not drunk at 
that time (R. 30-33). 

5. The accused, after his rights as a witness ~ad been explained 
to him, elected to take the stand and b~ sworn. He testified that, 
on the night of March 20, 1943,,he and Knickerbocker.had "killed one 
pint", when Greenway came in, and the accused insisted Greenway was 
a little behind on the drinking. 'l'hey had t,ro pints altogether. When 
Knickerbocker left, the accused went over to the table and asked Green• 
way to have a drink. The accused remembers having three drinks, lying 
down on the bed, end nothing after that. He next saw G~aenway on the 
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following morning in the barracks, when he - the accused - told Green
we:y that he had left his garrisc·n hat in the accused's room, and 
Greenway said he would get it later (R. 34,35). 

On the following Saturday night, Mc=ch 27th, the accused had been 
working late and Sergeant Bishop asked him to come to his room tor a 
drink. There were several other sergeants there, and, the accused 
testified, "They had lots to drink. They had a bar there in the room, 
and we drank and drank." The accused does not remember what time he 
lett. "I remember putting in seven dollars -- they were going to get 
some more whisky", he testified, "I put that in on the whisky and I 
said, 'I em going to bed. You wake me up when you come baok' "• He 
remembers going to bed in his own room about ten thirty, and, when he 
awoke, at ten or eleven o'clock the next morning, he had a headache. 
He has no recollection or sleeping on the stairs, but Private Hup 
said to him Sunde:y, "Sergeant, you sure had a load on last night 
you were sleeping on.the steps." (R. 35-36) 

The accused has been married for six years. He last saw his 
wife around February 5, 1943, when he went home on a furlough. He 
gets a letter from her every day. One child born ot their marriage 
(R. 36-37) • 

6. Specification l of the Charge alleges that the accused wrong
fully placed his hands upon the private organs ot I>rivate Greenway. 
The latter's testimony is clear that he did, whereas that of the· 
accused goes no further than to deny recollection. He admits that 
Greenwe:y was still in his room when the tum.es ot the liquor which he 
had imbibed totally obscured his memory. The inc!,ecent conduct described, 
talling, as it does, into the "fondling" category,· emounts to assault 
and battery and is punishable as such (CM 210370/Rentroe)~ 'The 
evidence sustains the finding of guilty of Specifioatlon I in violation 
ot .Article of War 96. · · • 

7. Specification 2 of the Charge alleges that the accused solicit 
ed Private Greenway to permit the accused to commit sodomy upon him 
by having sexual connection with him. The evi~ence merely shows 
solicitation to sleep in the same room with him, after an indecent 
temiliarity, manifesting, it is true, some character ot perverted interest, 
but not sufficiently definite to indicate whether or not it involved a 
desire to commit sodomy b7 either method specified in the Manual. Green• 
way's testimony that "attar he made the second pass** the~e was no doubt 
in my .m1nd as to his intentions•, was inadmissible in the absence ot 
a showing that Greenwe:y's mental interpretation ot the accused's conduct 
was communicated to the accused; but, it admissible, it is still too 
vague and indefinite to constitute competent evidence ot solicitation 
to commit sodomy. Evidence that the accused, after taking hold ot Green• 
way's penis through his ~ants and having his hand shoved away, invited 
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Greenway to spend the night in his room, is not sufficient basis for 
a conclusive ~nference or solicitation to carnal copuletion per os 
or per anum. In the opinion of the Board or Review, the evidence is 
insufficient to sustain the finding or guilty or Specification 2 ot 
the Charge. 

a. Specification 3 of the Charge alleges that the accused get 
into Private Harkins' bed and atteLJ.pted to place his 1ands on Private 
Harkins' private parts. The evidence establishes not only the attempt, 
but its successful consummation, as well. However, since the specifioa• 
tion limits the offense to assault, the tinding or guilty, amply 
sustained by the evidence, is effective to convict the accused ot simple 
assault only, in violation ot Article or War 96. 

9. Specification 4 or the Charge alleges that the accused solicited 
· Private Harkins to perm.1t the accused to commit sodomy upon him ,by having 

sexual connection with him. The evidence merely shows that the accused 
first sat down on Harkins• bed, reached under the cover and touched his 
penis, and, after Harkins• protest, repeated the offense. Then he lay 
down, outside the covers, until, in a very few minutes, Harkins left 
the bed. The only testimony as to what the accused said, during that 
time, is Harkins• that he identified himSelf, and told Harkins to lie 
still and be quiet. Another witness heard Harkins say, "Stop it, Sarge"; 
then, "Get up, Sarge, r·want to go to sleep"; also, "There isn't room 
tor both ot us, Sarge, I need to get some rest." This evidence, although 
it establishes a suggestion, expressed by the accused to Harkins, that 
the latter permit an indecent familiarity, reprehensible in the extreme, 
is insufficient to establish solicitation to commit sodomy, and, hence, 
to sustain the court•~ finding or guilty ot Specification 4 ot the Charge. 

10. The accused is about 30 years or age. He was inducted at Fort 

Thomas, Kentucky, J"uly 3, 1942. His record shows no prior service. 


11. ~or the reasons stated, the Board or Review holds the record 

ot trial legally sufficient to support the findings or guilty ot 

S~ecifications land 3 ot the Charge; legally insufficient to support 

the findings ot guilty of Specifications 2 and 4 of the Charge; and 

legally sufficient to support only so much or the sentence as inTolTes 

dishonorable discharge, total forfeitures, and confinQment at hard 

labor tor nine (9) months. 


..
-e



(257) 


1st Ind. 

War Department, J.A.G.o., MAY 3 _,l943 - To the Commanciing General 
106th Infantry Division, Fort Jackson, South Carolina. 

l. In the case of Private Yfilli,am F. Montgomery (355023~ 
Headquarters Company, 422nd Infantry, attention is invited to the 
foregoing holding by the Board of Review that the record of trial is 
leg~ insufficient to support the findings of guilty of Specifications 
2 and 4 of the Charge a.no legally sufficient to support only so much 
of the sentence as involves dishonorable discharge, .forfeiture of all 
pa;y- and a.llowances due or to become due and confinement at hard labor 
for nine months, which holding is hereby approved. Upon disapproval 
of the findings of guilty of Specifications 2 and 4 of the Charge and 
upon vacation of so much of too sentence as is in excess of dishonorable 
discharge, forfeiture of all pay and allowances due or to become due 
and confinement at hard labor for nine months, you will have authority 
to order the execution of the sentence. 

2. \'Jhen copies of the published order in this case are forwarded 
to this office they should be accompanied ~y the foregoing holding am 
this inciorsement. For convenience of referfnce and to facilitate 
attaching copies of the published order to ~he record in this case, 
please place too file number of the record in brackets at the end of 
the published order as follows: • 

(CM 234134) 





WAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge .A,d.voe&te General (259)
Washington, D. C. 

SPJGN 
"CM 234153 

t 4 JUL 1943. 

UNITED STATES 	 ) PUERTO RICAN DEPARTMENT 
) 

v. 	 ) Trial by o.c.JC•., convened at 
APO 847,· o/o Postmaster, Ntnr 

First Lieutenant JOHN J. ~ York, 18 Febl"ll817' 1943. 

SHIRLEY, (0-450903), Signal ) Dismissal, total forfeitures and 

Corps. ) confinement tor t•o (2) ~ars. 


) 

OPINION of the BOARD OF REVIEW 
CRESSON, LIPSCOMB and SLEEPER, Judge Advocates 

1. The record of trial 1n the case of the officer named above h&s been 
examined by the Board of Review and the Board submits this, its.opinim, to 
The Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifications 

CHARGE: Violation of the 93rd Article of War. 

Speci.ficationa 	 In that First Lieutenant John J. Shirley., Signal 
Detachment, Henry Barracks, Puerto Rico, did, at 
Henry Barracks, Puerto Rico, betnan August l., 1942 
and October 10., 1942, feloniously embezzle by 
fraudulently converting to his own use, cash or 
currency to the amount ot about Eight Hundred· 
Thirty-two Dollars and Eighey·eents ($832.80)1 the 
property ot the Henry Barracks Officer's Club 
fund, entrusted to him by virtue of his office u 
custodian of same. 

He pleaded not guilty to and was fOlmd guilty of the Charge and Specifica
tion. He was sentenced to be dismissed the service, to forfeit all pq 
and allowances due or to become due and to be con.fined at hard labor at 
such place as the reviewing authority mq direct tor two years. The 
reviewing authority approved the sentence and forwarded the record of 
trial tor action under the 48th Article of War. 
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3. The evidence £or the prosecution consisted of a written stipula
tion between the accused., his counsel., and the prosecution which shows the 
following factsa The accused was detailed as club officer of the Henry · 
Barracks Officers• Club., Henry Barracks., Puerto Rico on·6 August 1942 and 
was relieved as club officer on 10 October 1942. On the latter date a board 
of officers was appointed for the purpose of auditing the accounts of the 
Henry Barracks Officers' Club for the period during which the accused wa.s 
club officer. The audit disclosed that the accused during his term as club 
officer received the following amounts: 

Received from predecessor in office $1.,044.97 
Receipts for July 1.,157.71 
Receipts £or August 1.,468.2? 
Receipts for September 1.,421.51 
Cash Sal.es 1,635.22 
Total $6.,727.68 

During the same period of time the accused paid out for the club $4.,027.54 
and still had on hand (to deliver to his successor in office) on 10 October 
1942., $31.09 on bank deposit and $1.,836.25 in cash. The accused was credited 
with the total of these amounts equally $5.,894.88. There was., there.ton, 
an unaccounted for shortage of ~832.80., representing the difference between 
$6.,727.68 and ~5.,894.88. The stipulation concluded that., •The audit dis
closed the accused to be short ~832.80 in the accounts of the o!ficers' 
club• (R. 6., 7., Exs. A to 0). 

4. The court called as its witness., Captain S. Norman Black., Finance 
Department., who testified that he was a member of the board of officers 
who auditel1 the records of the Henry Barracks Officers' Club; that the 
officers computed the amount of money received by the club from cash sales 
during the period that the accused was club officer., and added thereto the 
money which had been received., according to the collection sheets that period., 
thus showing the total amount of money for which the accused was accountable; 
that all the bill5 which were marked paid were totalled as expendi tu.re 
vouchers., and this amount was subtracted frcm the money for which the accused 
was accountablej that this calculation showed a deficit against the accused o! 
~705j that upon inquiry from members of the club., several members produced 
receipts for bills marked paid for which they had not received creditj that 
these uncredited bills resulted in an increase in the shortage of the club., 
totalling $837 or ~838.36 (R. 77-79). 

5. Mrs. Aurora Rodriguez TQUS testified for the defense that she had 
worked under the supervision of the accused when he was serving as post 
signal officer; that during that time she was granted three months sick 
leave and that during her absence the accused kept the accounts of the sig
nal office, and that upon her return she found that the accounts of the 
office were in a very confused order. The witness testified in effect that 
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although no money was involved in the record keeping of the si~naJ. office, 

the accused had kept the records during the period of her absence in a very 

poor manner (R. 14-23). 


1tlss Maria Georgina Lopez testified for the defense that the accused 
was her •boy frienda, that she formerly was in his company· every other 
weekend; that at no time did the ac.cused ever spend over :;;:5 or ~(6 during an 
evening; that he never ~ave her expensive presents or candy or flower·s; that 
he never drank or gambled; that when the accused visited ha~ he would stay 
at a hotel and would give her his wallet to keep waile he vras there, and 
that on these occasions she noticed that he had an avera:_;e of about t60 in his 
wallet (R. 22-25). 

Second Lieutenant Charles F. Heatu Jr., testifi~d for the defense that 

the accused kept club money in a safe to which several other people had 

access; that the accused had no key to the inner safe compartnent and on two 

occasions the wi.tneo;;; had opened the inner compartment for him (R. 25-31). 


Lieutenant Colonel Paul A. Harris, testified for the defense that he 

had made an investigation of the shortaies in the Officers' Club fund, and 

that he had found that the accounts of the club had not been properly kept 

and that no real accounting system had been maintained; that he had exa."'ll.lled 

the personal effects of the accused and had found no evidence that the ac

cused had mailed out any money (R. 35-37-73). 


The accused testified that he had graduated from the University of 
Florida having specialized in agriculture, that ha had never had any experi
ence or any course in accounting, and that he had been 1lllable to keep the 
accounts of the Officers' Club. He explained that he had never had a key 
to the inner compartment of the safe where the club funds were kept, that 
he had to use the key o! the athletic and recreation officer or the key of 
Jlajor Kingsbury; and that at least five other officers knew the combination 
of this safe. He admitted, hmvever, that only on two occasions did he use 
the safe and on these occasions he did not know how much money he deposited 
there. The accused testified that his expenses averaged about $145 a month; 
that ha did not gamble; that he did not own an automobile or entertain girls; 
that his club bill accounts amounted to about $55 a month and that he had 
allotta:lto a bank in the States $85. He also testified that he was paying 
$25 a month on a loan to a bank; that he owed the Grand Hotel ~65.75, the 
Officers' Club at Fort Monmouth $85, the post exchange at Fort Monmouth ~;100, 
and the University of Florida C97.6o. The accused explained that, in part, 
he could meet his debts from his salary as an Arrey officer -which amounted to 
$204 a month. In addition to his salary ha had at one time received tl50 as 
a clothing allowance. The accused ~estified that he had paid off personal 
debts amo\Ulting to about $500 or *; 600. He testified further that at times he 

- 3 
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collected funds for the Officers' Club at his office., and at other times 
he would collect them at parties or on Saturday night or at most~ other 
place on the post. Sometimes when he made such collections he was drinking., 
and put the money in his pocket. Later he would put the money in his 
footlocker until he turned it over to the club steward. He admitted that 
it was possible that the club funds might have been intermingled with his 
person.al .tunds., but that his personal f'unds never amounted to much. He 
stated that it was unlikely that the funds had been lost.·. The accused ad
mitted that he had stated to Colonel Harris in October., during the investi
gation ot this case., that he., the, accused., was in need of money after ha 
had been camnissioned an officer., that he was a member of a group of newly 
comnissioned officers who were extravagant., who were not accustomed to 
credit., and that he,lived far beyond his means. Accused also admitted that
in August., 1942., he had contemplated buying an automobile at a price of 
$550 (R. 40-73). 

5. The Specification alleges that the accused did., between 1 August 
1942 and 10 October 1942, feloniously embezzle $832.80 of the Henry Barracks 
Officers t Club which had been entrusted to him as custodian. The record. shows 
that the accused., during this time was entrusted by virtue of his office 
with a total ot $6.,?'Zl.68 and that when he was relieved of his duty as club 
officer he could only account for $5.,894.88., and that., therefore., there was 
a shortage in the club .tunds of $832.80. The accused testified tha.t he was 
unable to explain this shortage and indicated that the money might have 
been taken by others who had access to the sate., on two occasions., when 
part of the club money had been kept there. 

In view of the abo:ve facts., the real question tor determination 1s 
whether the accused fraudulently- converted the $832.80 in questic:n to his 
own use. The Manual for Courts-Martial states that: 

•Embezzlement is the fraudulent appropriation of 
property by a person to whom it has been entrusted or 
into whose hands it has ·lawfully come. (~ v. U.S • ., 
160 u.s. 268). 

•The gist of the offense is a breach of trust. The 
trust is one arising from some fiduciary relationship 
existing between the owner and the person converting the 
property., and springing from an agreement., expressed or 
implied or arising by operation of law. The offense 
exists only where the prope;rty has been taken or received 
by virtue of such relationship• (M.C.M•., 1928., par. 149). 

Although the record presents no direct testimony that the accused 
intentionally and fraudulently appropriated the money in question., it _ 
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· does present a number of f'acts and circumstances which clearly justi:ty 
the inf'erence that the accused fraudulently misappropriated the monies 
u llleged. The most revealing and persuasive of' such tacts show that the 
acc~ed had f'or some time be.en in debt, that in .A..ugust, 1942, he had contem
plated the purchase of an automobile at a price of $550, that he admitted 
that he had in the past lived extravagantly, that he utterly failed to keep 
a correct record of' the monies entrusted to him, that at various times he 
collected money for the Officers• Club which he intermingled with his om, 
and tor which he failed to account, and that over a period of two months 
and ten days a shortage of $832.80 in the officers• account had developed. 

'Ihe Judge Advocate· General, in a case very s:fm1Jar to the present 
one, asserted th3t, 

•An officer in charge of trust f'unds who fails to 
respond with them or account for them when they are 
called for by proper authority cannot complain if the 
natural presumption that he has made .away with them 
outweighs any uncorroborated explanation he may make, 
especially if his explanation is inadequate and eon
!lictingtl (CM 123492, (1918)1 C.11123488 (1918) is to 
the same effect). 

In the light ot these precedents, and in view of the force ot the logical 
inferences indicating the guilt of tne accused, we must conclude that the 
court was legally justified in its findings of guilty. 

6. The records of the office of The Adjutant General show that the 
accused was born 8 April 1906; and that he enlisted on Z7 September 19401 

....and was discharged on JO September 1941, to accept a commission issued to 
him on that date as Second Lieutenant, Signal CorpsJ that he was ordered to 
active duty on l October l94lJ cWd that he was promoted on 26 May 1942 to 
First Lieutenant. There were no previous convictions. 

7. The court was legally constituted. No errors injuriously affect
ing the substantial rights of the accused were committed during the trial. 
In the opinion of' the Board of Review, the record of' trial is legally 
sufficient to support the findings ot guilty and the sentence, and to warrant 
conf'innation of the sentence. A sentence of dismissal. is authorized upon 
conviction of violation of Article ot war 93. 

e?~fu fk:> ~ , Judge Advocate. 

~£~ , Judge Advocate, 

lb;~~S/,~ ,Judge Advocate. 
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SPJGN 
CK '34153 

lst Ind. 

War Department, J.A.G.o., :; 1 JUL ····. :: · - To the Secretaly o: War. 

1. Hereuth trarumd.tted for the actl.on of the President are 
the record ot trial and the opinion ot the Board of Review in the 
case ot First ~utena.nt John J. Sb1rlq (0-450903): S1.gna]. Corps. 

2. I concur in the opinion or the Board of Review that the 
I

record 0: trial. is legall.J' su.t.f'icient to support the .f'indings 0: 
guilty" and the sentence,. and to warrant conflrmation thereof. In 
view ot the recoJ1111.endation for clemency b;r the defense oounsel and 
the assistant trial judge advocate and the tact that the accused 
has alreaccy- been contined for several months, I recommend that the 

I 
sentence ot con.f'inement be ranitted. As thus modl..tl.ed. I recommend 
that the sentence be carried into execution. · · 

3. Inclosed are a draf'I; of a letter tor your aignature, trans
mitting the record to the President tor his actl.on, and. a form ot 
Execut.1 ve act.ion designed to car:t7 into effect the foregoing recom
mendation, should S11Ch act.ion meet 111.th approval. 

~ • ... ,--.A~n~..._. -

Myron C. Cramer, 

llajor General, 


The Judge Advocate General. 


3 	Incla. 
Inell- Record of trl.al. 
Incl2- Dtt. ltr. tor sig. 

Under Sec. or War. 

Incl.3- Form ot Executive 


action. 


(Sentence confinned rut that part providing for confinement at hard 
labor remitted. G.C.M.O. 224, 10 Sep 1943) · 
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WAR DEPAR'l'MENT 
Arm:, Service Forces 

In the Office ot The Judge AdTocate General (265)Washington,D.C. 

SPJGH . 
cu 2.'.34l.S6 

UNITED STATES 	 ) FIF'ffl DISTRICT 
) ARMY AIR FORCES TEQINICAL TRAINING COJ.MAND 

v. 	 ) 
) Trial by G.C.Y., connned at 


Secord Lieutenant tmNARD ) Miami Beach, Florida, March 

E. DEU>UGHERY (0-4.'.32677), 27, 194.'.3. Dismissal.. 

Air Corpe. ~ 


OPINION or the OOARD OF REVIffi 

HILL, DRIVER and LOTmHOS, Judge AdTocat... 


1. 'lhe Board of Review has examined the record or trial in the case 

of.the officer named. above, and submits thie, its opinion, to The Judge 

AdTOcate General. 


2. The accused was tried upon the following Charges and Specifica

tions: 


CHARGE I: Violation of the 96th 	Article of War. 

Specification 1: In that 2nd Lieutenant Leonard E. Deloughe17, 
Army Air Forces Technical Training·Comnand, Officer Can
didate and Officer Training School, 304th Technical 
School Squadron {Special), Miami Beach, Florida, did, at 
Yiami, Florida, on or about Decernber 19, 1942, with in
tent to defraud, wrongtull;r and unlawfully make and utter 
to Burdine 1 s, a corporation, a certain check, in words 
and figures as follows, to wit: 

http:2.'.34l.S6
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1 ----~--·-----------------~-------
Bank of America - Highlam Branch I 

1 Highland., Cal.i.fornia., December 19, 1942 
1 

PAY TO THE . Burdin•' 11 •• $10.001 ORDER OF: t 
: ----Ten and no/100----Dollar, a 
I . , I 

I /s/ Leonard E. D1lough117 t 
t 1DDRJ!'SS 2nd Lt. A.C.-0-432677 : 
t Hotel Coronad.c I 
a Miami Beach t -----------------·--- 

and by means thereo.t, did fraudulently obtain from Burdin•'•, 
a corporation, ten dollar• ($10.00) in lawful currenc7, he 
the said 2nd Lieutenant Leonard E. Delougb.117, then nll 
knowi11g that he did not have and not intending that he 
ahould h&Te sufficient !und1 in the bank ot America, Highland 
Branch,. Highland, Calltomia, tor the p &1J1,1.ent ot said check. 

Specification 2t In tha~ 2nd Lieutenant Leonard E. D1lngh117, 
Arm.7 Air Forcu Technical. Training Comnand, Otticer C&l'ldidat.1 
liid Otticer Tra1n1 n& School., 304th Technical. School Squa.dl"on 
(Special)., Miami Beach, Florida, did, at Miami, Florida., on 
or about December 2a, 1942, with intent to defraud., wrong
tully' and unl&Wtull7 make and utter to Burdine• 1, a corpora
tion., a. ce~ain cbeck, in words and tigurea aa tolloH, to witt 

--·-------------------· --- ------------~ 

I Bank of America - Highlani Branch I 
: Highland., Call.1'ornia, December 28, 1942 
t PAY 'ro THE ••: Burdine'• $7.50 t

ORDER OF•• t .• ----Seven and S0/100----Dollars ••.. 
: /s/ Leonard E. Delougheey 

•• 
••

AD~S ' 2nd Lt. A. C.-0-432677 .• 
: Hotel Coronado : 
I Miami Beach I-

am by' means thereof; did fraudulently obtain tram Burdin6~r,, 
a corporation., seven dollars and fifty centa ($7.50) in lawi'ul. 

currency, he the said 2nd Lieutenant Leonard E. Delougher;y, then 
well knowing that he did- not have and not intending that he 
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should have sufficient fund.a in the Bank of America, 
Highland Branch, Highlam, California, for the payment 
of said check. 

Specification .3: In that 2nd Lieutenant Leonard E. Deloughery, 
Army Air Forces Technical. Training Comnand, Officer 
Candidate· and Officer Trs.irdng School, 304th Technical 
School Squadron {Special), Miami Beach, Florida, did, at 
Miami, Florida, on or about Decamber. .30, 1942, with in
tent to defraud, wrongfully and unlawfully make and 
utter to Burdine' s, a corporation, a certain check, in 
words.and figures as follows, to wit: 

. ..-------------------------------------------------------.: Bank of America - Highland Branch : 
Highland, California, December .30, 1942 : 

: PAY'ro 'l'HE -Burdine's----$10.00 : 
ORDER OF 

: Ten and no/100---Dollars 
: : 
: 
:ADDRESS 

/s/ Leonard E. Deloughery 
2nd Lt. A.C.-0-432677 

: 

: Hotel Co.ronado .. 
: Y:1.ami Beach 

----------------~------------------------------------: 

and bymeana thereof, did fraudulently obtain from Burdine•s, 
a corporation, ten dollars ($10.00) in lawtu.l currency-, he 
the said 2nd Lieutenant Leone.rd E. Deloughery, then well 
knowing that he did not have and mt intending that he should 
have sufficient funds in the Bank or America, Highland Branch, 
Highland, California, for the payment of said check. 

Specification 4: In that 2nd Lieutenant Leol'lird E. Deloughery,
Arnv Air Forces Technical Training Command, Officer Can
didate and Officer Training School, 304th Technical School 
Squadron (Special), YJ.ami Bea.ch, Florida., did, at Miami., 
Florida, on or about January 2,194.3, with intent to de
fraud, wrongfully and unla~ make and utter to · 
Burdine' a, a corporation, a certain check, in words and 
figures as follows, to wit: 

-3
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:----------------·----------: 

: 
: 

Bank of America - Highland Branch 
Highland, California, January 2, 194.'.3 

: .. 
: PAY m nm Burdine' 11 $8.00 : 
: ORDER CF : 
: : 
: ----Eight and no/100---Dollars : 
•. : 
: / s/ Leom rd E. Deloughe17 : 
: ADDRFSS 2nd Lt. A.C.-0-4.32677 : 
: Hotel Coronado, Miami Beach ::---------------------- 
and by' means thereof, did fraudulently obtain fran 
Burdin1'1, a corporation, eight dollars ($8.00) in law
tul currency, he the said 2m. Lieutenant Leonard E. 
Dtlougher;r, then well knowing that. he did not haTe and not 
intending that he should han autticient tu.rids in the Bank 
of.America, Highland Branch, Higbland, California, tor the 
p~ent of said check. 

CHARGE II: Violation of the 61st Article of War. 

Specification: In that 2nd Lieutenant I.eons.rd E. Delougher;r, Army 
Air Forces Technical School Squadron (Special), Yiami Beach, 
norida, did, without proper leave, absent himlelf from his 
organization at Yiami Beach, Florida, !ran about November 21, 
1942, to Februar;y 7, 194.'.3. 

Accused pleaded not guilty to and was found guilty of both 
Charges and Specifications thereunder. He was sentem ed to be dismissed 
the service. The reviewing authority approved the sentence, and for
warded the record of trial tor action under Article of War 48• 

.'.3. The evidence tor the prosecution shon that by paragraph 12, 
Special Order 204, Headquarters, 69th Observation Group, Army Air Forces, 
dated November 12, 1942, accused, who was then a member of t.he 10th Ob
servation Squadron, stationed at Abilene, Texas, 11as trans!erred, on an 
unassigned basis, to Officers' Training School, at Miami Beach, Florida, 
where he. was ordered to report not later than Novenber 16, 1942. This 
transfer was noted on the morning report of the loth Observation Squadron 
for November 17, 1942. Accused did not report to the Ofticer1' Training 
School at Miami Beach until February 7, 1943 (R. 8-15, Exa•. 1, 2). 

-~ 
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During the period from December 19., 1942 to January- 2., 194.3., 
accused drew and uttered four checks on the Bank of America - Highland 
Branch., Highland, California., pqable to the order of Burdine's. 
The first check in the amount ot $10 was dated December 19., the eecond., 
in the amount. of $7.50., December 28, the .third in the amount ot $lo., 
December .30, and the fourth in the amount of $8., January 2. Accused 
cashed. all of them at Burdine' a, in Miami., Florida. On the face ot 
each check., in the lower le!t-hand corner., th! re was this notation: 
"Address., Hotel Corona.do., Miami Beach". All of the cheeks were re
turned unpaid b;r tb=J drawee bank (R. lS-.31., Exs. J., 4., 5, 6). 

In JanU&I7., 1942., accused had opened a checld.ng account in 
the bank on which the checks were drawn., and thereafter., and until 
October 1942, at his direction., all of his Army pa;r cheeks were mailed 
directly to the bank for deposit. It appears from the bank statements 
that on December 19, 1942, the date of the first of the checks to 
Burdine'•, the balance-in the account was $14.66, but by December 2l 
this balance had been reduced, by incoming checks, to $.3.66. On 
Decent>ar 24, there was an overdraft which progressively increased until 
Janu&r7 23 when it amounted to $40 • .34. The last deposit to the account 
was made on October .31, 1942. It was the poliq of the bank not to 
mail statements to its custoaers except upon special request. Pursuant 
to bis telephonic request, monthly etataments were mailed to accused, 
but the statements tor the mortthe ot October, November arxi December 
were returned to the bank, unclaimed, for lack of a forwarding address, 
and nre not delinred to accused. The bank received a lotter from 
him, postmarked. Miami, norida, and dated Dees er 21., 1942., in which 
he etate4 that he had been transferred to aZJ)ther po1t, pay voucher, 
had bnn delayed "during the movement"., and be Jll&1 h&Te OTerdrawn hia 
accoant, but he would have "~ check" sent to the bank "u aoon u 
order, are available" (R• .31, EJc. 7).· 

When interviewed b7 the inve,tigating officer., Second Lieutenant. 
Darld H. Henderaon, on Februa.17 8, 194.3, accused made am signed a 
written atatanent, after being informed that he need not make a state
ment if he did mt wish to do so, and that ~bing he might 11.7 could 
be u11d against him if the cue came to trial. 'l'he statement wa, re
ceiTed in nidence without objection. In it accused asserted that the 
teletype order directing him to report to Oftt cer1' Training School did 
not reach him at Abilene., Tex.a,., until some timl art.er NOYsnber 16., 1942, 
and that it na not followed b;r written crd.. ,. He drew $72 against hi• 
November pq to purchase hia ticket to Miami Beach., Florida, and left 
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without "of!icial clearance", a.rrlving at hi.1 d11tination about 

Nonmber. 29, after the school was scheduled to start. H• stayed at. 

th• "Y.Y.O.A." in Miami until the first week ir& December when he 

moved to a hotel in that cit7. Since January 1940, the Finance 

Office had been sending hi• cbecka direct~ to tm Bank ot America, 

Hi~J•nd, Callfomia, for deposit in hie checking account. He did 

not know the amov.nt of his balance when he arrived in Miami a1 the 

West Oout banks did not ••nd monthly statements unless requested. 

Apparent~, he had onrdrawn hie account, but, it i,o it was unin

tentional. Accused admitted that h• had ca1h•d tour checks at

"Burdin•'•, Ineorporated.11 , in'Miami, on the dates and in the amount, 

alleged in the Specification1, Charge I. He also had cashed three 

cbecka at the "Y.ll.O.A. 11 .and cne at a bank far about $12.50. In addi

tion to the proceeds or these checks he had ruo in travelers checka 

which he had purchased before lea'rlng Calitornia. Since the fir1t 

of December, he had spent hie time in Miami going to Bhon, Nading, 

and resting. He did not drink heavily, had not been drunk sirice ar

riving in Miami, and at· al.l times had. been in full possession or bis 

tacultiea. He kept putting ott reporting !ran day to d.,q although he 

knew it was wrong. ·He knew that there was a headquarters of the Arrq 

Air Forces, Technical Training Command,. at nearby Miami Beach. H• 

had continued wearing hia uniform end insignia. On February 7 an 

acquaintance in the Naval Service in Miami informed accused that hie 

picture had. been posted at Shore Patrol Headquarters and that he was 

wanted for a "bad. check11 • Knolling that it was \laeleH 11 to run ott as 

I would be picked 1,1.p later", he "fiagged a jeep" and went to the head

quarter• of. a Military Police Battalion :1n Uiami (R. 31-3S, Ex. 8). 


4. Accused testified that whtn he enlisted. in the Arrrq in November, 
1940, bis home waa in Butte, Montana, where his parents resided. In 
1935 he had received an engineering degree from the University of 
Montana. At one time he had a school in music in the City o! Butte, 
and for a little more than a yee:r immediate~ preceding hie entry into 
th• aervic• worked as a map maker for the Montana Mineral Resource• 

· Board. H• attended Aviation Cadet School, a school in aerial photo
gr,-phy' and laboratory procedure,' at Lowry Field, Colorado, fran May to 
Septaziber, 1941, graduated, was sent to Salina,, California, as a 
cad.et, and received his cosrmissLon on Christmas Eve, 1941. He was then 
assigned u photographic officer~ to a tield at San Bernardino, about 
a half mile !ran Highland; Callforni.a, and stqed there until Ma,- 1942. 

,However, aa there were no aeroplanes to !ly CBJlJ!ras, and no laboratory 
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trailer to process the films, he had no use!ul. work and did "practically 
nothing". At his next station, Ontario, California, where accused 
also served as photographic oi'!icer, until the first week in November, 
the situation 1:1.s to lack o! equiµnent was much the same. There were 
cameras but the available aeroplanes were not equipped to carry them 
and the cameras were never used. As a result he did no "aubetantial" 
work at Ontario. As he knew that he had a job to do, which he could 
do somewhere else, being idle, with the war effort going on, made him 
!eel usele&1 and unhappy. He was next transferred to Abilene, Texas, 
arriving there about November 10 (R. 38-4.3). 

In January, 1942, accused had opened a checking account in 
the Highland Branch oi' the Bank of America. In his pay vouchers he 
had provided that his checks be sent directly to the bank. About November 
l the balance in his checking account was $23S. He did not receive hil 
monthl.7 bank statements covering the months of October, NOTtmber, and 
December, as he was "on the move". On November 16, at the Abilene 
Airport, he received a teletype me1sage which directed him to proceed to 
Offic1r1' Training School at Miami Beach, Florid&, immediately and to 
arrive not later than Novem~r 16. Although the me11age indicated that 
written orders would follow by air mall, the;, did not come, and accused 
could not get clearance without them. He did not leave Abilene until 
about NOTember 19, and arrived at Miami Beach approximatel.1' three days 
later (R. 42-46, Def. Ex. A). 

Accused produced a document, which was received in evidence, 
signed by' First Lieutenant John E. Satterstrcm, as the. conmanding offi 
cer of the 10th Observation Squadron, dated November 17, 1942, desig
na.ted "Memorandum" and directed "To all concerned". It stated, in sub
stance that aceutsed waa unable to depart trom his station at Abilene, 
Tex.as, "prior to November 17, 1942" and for that reason could not compl.7 
with paragraph 12, Special Order 204, Headquarters, 69th Observat~::in 
Group (R. 44-46, Def. Ex. B). 

Accused did not report for duty upon his arrival at Miami 
Beach because his baggage had been "side-tracked" at Jacksonville am 
did not reach him until three days later. He knew that he was not on 
time for school. He st~ed at the "Y", int;.ended to report, kept put
ting it off, did nothing but go to shows and visit the library, and, 
after "about three dqs of it", waa afraid to report. He had no other 
explanation to ofter' except "I suppose I felt" ti.t haTing done nothing 
all year "a week or two more wasn,t t going to bother the Arrq- any too 
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much"• He wore his uniform at all times and returned to military 
control on February 6, atter he had been informed by an acquaintance 
in the Navy Shore Patrol that he (accused) was "wanted for passing a 
bad check"• ?!hen a bad check was mentioned accused thought that he 
had better find out about it. He had no idea "such a thing happened" 
because he thought that he had enough money in the bank to cover his 
checks al.though he did not have "a statement". He admitted giving the 
four checks to Burdine's, on December 19, December 28, December 30, 
and. January 2, but stated that he did not intend to defraud Burdine•s. 
He did not know that his bank balance was insufficient to pay the 
checks but on the contra.r;y thought that he had enough money in the 
bank to cover them. He did not write 8lJ7 checks after leaving Ontario 
until he reached Miami Beach, did not thereafter write "very J11811Y", and 
"thought I had more than I had". He had received no communication 
from the bank concerning the condition ot his account. When asked by 
defense counsel why he had not "redeemed" the checks accused replied. 
that he was not able to do so because he had not been paid but "I will 
1'hen I can". He had drawn fifteen d.qs pay, amounting to $72, in 
Abilene and had used the money- to buy a railroad ticket. He first 
learned that the cheeks were not good when he met the shore patrolman 
(R. 47-51) • , 

On cross-examination, accused admitted that the last pay 
voucher which he had signed was !or the month ot October, 1942. He 
knew that it was necesaa.r;y for an officer to sign pa;y vouchers and that 
the N&son he did not "get a check" was because he had not signed a 
voucher CR.)1-52). · 

5. A• to Charge n and its Speci!ica'.tion, the nidence shows that 
bf a special order, elated November 12, 1942, accueed, who was then 
stationed at .Abilene, Texas, was assigned to O.tticers• Training School 
at Miami, Florida, where he was ordered to report not later than November 
16. Th• order wu not communicated to accused in time .tor him to 
CClll;p~ atric~ with ita terms, it is true, but the morning report o! hil 
squadron indiG&tea that his tranater to Officers• Training School wu 
e.t.tected a, o.t November 17. Moreover, the certificate signed bf hi• can
m1nd1ng o.tticer at Abilene (Def. Ex. B), states that accused was unable 
to depart from his station there"prior to November 17"• According to 
his own testimon;,' accused le.tt AbUene "about" NoYeIIber 19 am arrived 
in Miami Beach "about" three dqa later. He did not report to the 
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organization to which he had been transferred until February 7, 194.3. 
He admits that during the intervening period he stayed in Miami 
doing nothing but going to shows and to the library. It thus appears, 
without substantial dispute, that accused absented him.sell from his 
organization, without proper leave, from about November 21, 1942, to 
Februar;r 7, 194.3. ,,---. 

6. Concerning Specifications l, 2, .3 and 4, Charge I, it appears 
that accused drew and cashed at Burdine•s, in Miami, Florida, !our 
checka, on the Highland Branch, Bank of America, Highland, Cal.Uornia, 
payable to the order of Burdine' s, bearing dates and 1 n amounts as 
follows: December 19, 1942, $10; December 28, 1942, $7 • .50; December .30, 
1942, $10; and January 2,194.3, $8. A1l of these checks were returned 
to Burdine' s unpaid, by the drawee bank. Accused had been directing the 
Finance Office to send his pay checks directly to the bank but he did 
not send 1n arry pay voucher after the one covering his October pay, and 
he knew that the bank would not receive another check until he had 
signed and submitted a voucher. He left no forwarding address, upon his 
removal' from Abilene, and he did not thereafter communicate with the 
bank except for his letter of December 21. In that letter accused in
fonned the bank that he had been transferred to another post, pay 
vouchers had been delayed "during the movement", and 11I may have over
drawn m:y account". After writing the letter, without hearing from the 
bank and without making arry provision for a deposit to his account, ac
cused drew and uttered the last three of his four checks to Burdine•s. 
The Board of Review is convinced from all of the evidence, that accused, 
despite his assertions to the contrary, knew that he did not have suf
ficient 1'und11 in the bank to pay his checks. His conduct 1n wrongfully 
making and uttering the checks, with knowledge of the depleted state 
of his bank account, was such as to bring discredit upon the military 
service and constituted a violation of the 96th Article of War (CM 
202027 McElroyJ CM 208870 Moore; CM 220160 Faulkner) • 

7. The accused is 29 years of age. The records of the Office o! 
The Adjutant General show his service as follows: Enlisted service from 
November 14, 1940; appointed second lieutenant, Air Corps-Res., and 
active dut7, December 23, 1941. 

8. '!be court was legally constituted. No errors injurious]Jr af
fecting the substantial rights of accused were committed during the 
trial. In the opinion of the Board of Review the record of trial is 
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legally sufficient to support the .tindings of guilty am the 
sentence., and to warrant confirmation 01· the sentence. Dismissal 
is authorized upon conviction of violation of' the 61.st Artie.le ot 
War or the 96th Article of' War. 

:;::.::> ,-
---~----·_··_-c:=_--_1 __ __., Judge Advocate_~__,b 

~--"~""""---.;..;;;.;=----"'-"-~=:,,c..---'"-·-:;;.__., Judge Advocate 

---~.....,...~-----..;,.------' Judge Advocate 
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War Depar17llent., J.A.G.O. - To the Secretary of War.JtlN 7 · 194-3 

1. Herewith trans:r:rl. tte·d for the actic;,n of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Second Lieutenant Leonard E. D3loughery (0-432677)., Air Corps. 

2. I concur in the opinion· of the Board of Review that the record 
of trial is leGally sufficient to support the findings of guilty and the 
sentence., and to warrant confinnation\of the sentence. 

Upon being assigied to Officers' TraininG School at l:ia.mi Beach., 
FJ.orida., accused went to lliami about November 21., 1942., but did not re
port for duty and was absent without leave until February 7., 1943., 1n 
violation of the 61st Article of War. During his absence., and between 
December·19 and January 2., he ma.de and uttered four checks., aggregating 
~35;50., with intent to defre.,.1d., without having or intending to have 
sufficient funds in the bank for pay,uent thereof in violation of the 
9Sth Article of War. He had at one time arranged for the deposit of 
his pay checks in the bank., but had not signed a pay voucher since the 
voucher for his October pay. The action of accused in overdrawing his 
checking account wi~h four checks aggregating t35.50 and his protracted 
absence for two and one-half months without excuse or justification 
demonstrates a lack of responsibility on his part inconsistent with the 
performance of his duties a.s an officer. I., therefore., recommend thllt 
the sentence to dismissal be confirmed and carried into execution. 

3. Inolosed herewith are the draft of a letter for your signature.., 
transmitting the record to the President for his action., and a form of 
Executive action., carrying into effect the reoollllJlendation ~~e above. 

Myron c. Cramer., 
1la.jor General., 

The Judge Advocate General. 

3 Inola. 
1- Record of trial. 
2- Draft ltr. for sig. Sec. i.Tar. 
3- Form of Executive Action. 

(Sentence confinned. o.c.M.o. 140, 10 Jul l94J) 
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WAR DEP.ARTJE?ll 
. J.:rrq Service Foroe1 (277)

In the Oftioe ot fh9 Judge Advooate Gener&l 
Wuhington, D.C. 

SPJGJC 
ex 23'190 

2 6 JUN 194~ 
r-/·D

1JJ1I1'BD. S1'.A.T:&.8 ) BIGRrll SERVICB cawuro 
. .ARllr SERVICE FORCES ~ 

Tri&l b;y G.C.Jl., oonTened at 
lT1n:te PBtllO !omm& ~ 0amp·Hooc1, 7e.xu, .&pril 12, 
(12003011), Collp~ B, 80l1t ) 1943. Di1_honorable diloh&rge 
hak De1tr07er B&ttalloa. ) am oonf'i.uement tor twenty' (20) 

) 7ear•. Penitent1&ry'. · 
) 

REVIDr b;y the BQ&RD OP' REVIDI' 
LYCm, BILt. and A?iDREIS, Judge Advooatea. 

1. !be Board ot R.Tiew bu enm1 ned the reoord ot trial in the 
. oue ot the aoldier named abofl. 

2. !he aoouaed wu tried upon the tollowing Cbarge and Spe0itioation1 

CBARGB1 Violation ot the 93rd .Arliole ot War. 

Speoitioaticm.1 In that Prha:t.e Pedro (ma) !o~•, COJIIP&D1' 
•B•, 80lat Tank Deatroyer Battalion, clid, at Temple, 
1'•xu, on or about .April 6, 1~, with intent to oommlt 
a telol!iY, to wit~ rape, oommit an u1ault upon Grace 
Ivzm O'Brien,. a female ohild, by' willtully, telonioual7 
an.cl toroibl.y' holdiD.g her, pulling her to himaelt and 
a~g to haw oarnal knowledge of the aaid Graoe 
lqJm O'Brien. . 

Be plead.ff. not guilV to and wu tound guilt7 of the Charge and 1ta 

Speoitioat1on. Jhidenoe wu introduced ·ot three preTioua oon"fiotiona, 

(a) abaenoe witholit lean (22 dqa), in Tiolation ot .Artiole ot 1ra.r 61J 
(b) oar•l••• d11oharge of a 1erT1oe rif'le in Tiolation of .Artiole ot 

War H, aDd (o) abeenoe without. lean (52 ciqe), in Tiolation ot Artiole 

ot 'W&r 61. Bt wu Hntenoed to 'be cl11honorabl7 diaoharged the HrTioe, 

to forfeit all p~ and allawanoea due or to beoo:me d\111 a.J:Mi to be oon

tinecl a't bud. labor at 1uoh pla.oe u the reTining alrl.hority'-.:,- direois 
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for twenty (20) year&. The reviewing authority approved the sentence, 
designated the United Sta.tea Penitentiary, Leavenworth, Xanaas, as the 
place of confinement, and forwarded the record ot trial for action under 
Article ot War 50-}. 

3.. The evidence for the prosecution shows• 

Mrs •. Mildred O'Brien of 617 South 17th Street, Temple, Texas, 
testified that she, and her husband met the accused at Judd •a Barbecue 
Sha.ck on the afternoon of 5 April 1943. On the following day, 6 April, 
at about noontime the accused knocked at Mrs. O'Brien's door and asked 
if he could come in. Mr. O'Brien welcomed him into the sitting room. 
The accused shewed a picture of his wife and talked a.bout his little 
boy and a little girl 5 years old who had died. Grace Iqnn, the 5 year 
old daughter of the 0 1 Briens wanted the aoouaed to play baseball with 
her in front of the houae, but aoou.sed said "No". The child went out; 
and played and the a.oous ed .;went to Judd' a Barbecue Shack. Shortly 
thereaftt,r acouaed returned and said that the child wanted to go to 
the park. The O'Brieni ha4 many friends in the service and readily 
agreed; In about three quarters of an hour a police oar droVII up. 
The ohild waa in the front with the officers and the accused was on 
the back sea.t. The child wu .frightened. She waa not crying. She 
:cever cries when frightened. Her olothea were •just normally dirty" 
(R.4-7,37). 

Mrs. Lily D. Bobo, 813 South 19th Street, Temple, Texas, while 
aitting in her living room on the afternoon ot 6 April 1943 IP' a man 
and a little girl "coming down through the ditch toward the bridge 
in the park". Mrs. Bobo's hou.se faces the park (called Jones' Park). 
She had never aeen the man or the child before and it struck her u 
being quite unusual u the man wu rnak::Sng his wa.y to the bridge. The 
bridge 1a about 2 blocka tram 11'1tnesa I houae. In a few minutes she 
observed that the man and the child went under the bridge. It "•kipped• 
her mind for a while. Then the man oame from ,mder the bridge and the . 
little girl .followed him. Witnesa at the time thought the man was a 
negro. She continued watching. The man went back and forth under the 
bridge aenral timea. Finally he came from under the bridge, bareheaded 
with something in hia hand am waved it, but witneas could not understand 
what he msant. Mrs. Bobo aa.w the man and child go under the bridge 
trloe. After ooming from under the bridge the .first time the child 
atood upon an elevation for a minute or so. The man stood in the ditch 
ma.king "motions" and then they went under the bridge or culvert a second 
time. In about.ten minutes witness 18JI' a oar drive up to the bridge 
and remarked "they've got that re.seal". Witness oould not identify 
a.ccuaed aa the man whom she aa.w with the child (R.8-12). On the 
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afternoon of 6 April 1943 Frank H. Bouldin, Chief of Police of Temple, 
Texas (R.13-20}, Henry Cunningham., Deputy Constable of Bell County 
(R.21-24), and W.L. Luna, Texas Highway Patrolman (R.28-32), in re1ponae 
to a call at Police Headquarters went to Jones• Park in Temple, Texas, 
looking for a little girl and a soldier. On uriving at the park 
nothing was seen of them. Officer Cunningham suggested looking under · 
a bridge across the ·street. Chief Bouldin went to the south end or 
the bridge. Cunningham was at the other end. As Chief Bouldin looked 
under the bridge he hea.rd Cunningham "holler", "come out from under 
there". Chief Bouldin then saw aoouaed and the little girl, Grace 
O'Brien, under the bridge. The accused was lying on his lef't side. 
He was moving to get up. His pants were down, unbuttoned f'roin top 
to bottom, his privates were exposed, and in a state of erection. Ac
cused was dressed in J..rrrw clothes. His cap and jacket were off to ona 
side. The child was 

"• • • Right up to him, she was down on the ground, both their 
heads were toward me, whether his hands were on her, I don't 
know. She sat up facing ma crying, I au some streaks made from 
tee.rs and she said 'He made me do it' 'lie made me do 111', 'Take 
me to 'IIl3' monna••(R.18,30). 

Chief Bouldin stated that when he first discovered them under the bridge 
"They were close togeth~r, he had pulled her up in his e.rma. I will say 
she we.a against him, when we spoke, he moved, it all happened in a. second• 
(R.20). Accused came from under the bridge and waa handcuffed by Officer, 
Luna, the highway patrolman. By this time several people ha.cl congregated. 
Aa the child came £ram under the bridge her little panties were down on 
one side. After the accused had come from under th.a bridge a.nd while 
standing on the highway, he stated to the officers, "Go ahea.d and shoot 
me.• I deserve to die 11 

• When he ha.d been placed in the oar, aocuaed 
stated, "Give me a rifle or a gun and I will kill nwaelt 11 

• This was 
repeated.by him several times (R.13-15,23.25,29,31). Chief Bouldin 
stated tha.t when he looked Uilder the bridge he did not see aocwsed'• 
hands on the child, but that they were facing each other and that ao
oused "immediately £lopped over on his stomach" and that at this time 
his organ was exposed a.nd "wu stiff". Aoou.sed appeared to ha.ve been 
drinking 11for a day or two~. He did not seem "dopey like he ha.d just 
awakened". He was very talkative (R.18.21.22,26,29). The child was 
taken to.her hOlDB and her parents were advised. of the incident. 

Grace Lynn O'Brien, the little girl involved, stated tha.t she 
knew what it meant to tell the truth. that she did not tell stories, and 
that she would tell the truth. After being asked several questions, to 
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which she :made no reply,. she ata.ted that ahe remembered the ~ the 
police took her to her mother. She remembered a man catching hold of 
her. She then demonstrated how she wa.s te.lcen hold of by gra.aping her 
right wrist with her left hand and stated that she pulled against him. 
She then identified the aooused a.a the man (R.36-38). 

Dr. John R. Winston,. of Temple,. Texas,. at the _request ot Mra. 
O'Brien, made a physical examination of Grace Ivmi O'Brien on the atter
noon ot 6 April 1943. He stated that his findings "Rre entirely negative 
and by that he meant that there wu no indloa.tion that the ohild had 
suffered an:, pb;ysioal violence. He tound some sand a.round •her little 
box•, aa thQugh she ha4 been pl.qiDg in. tb9 '1.n (a.~5)•. . · 

For the dei'enae,. the a.ocused stated that he wallced to the park 
with the little girl. After picking some flowers he told the ohild to 
run along and play and to let him know when she wu ready to return home. 
Accused then fell asleep and was awakened by a state trooper saying, 
•Get out of there with your hand.a up•. 

• • • • The Chief a a.id you should be killed for raping the 11ttle 
girl. I aa.id it I raped the little girl give me a gun and I 
will kill JlliVSelf, if you~ I raped the little girl• {R.41). 

Accused denied that his trousers were open,. and stated that they were 
not open at an:, ~ while he waa under the bridge. He stated that he 
wu a.deep when the of':fi oera came - and if the child we.a lying beside 
him it waa through no act of his. Iii denied that the child cried. He 
denied taking hold of the child's wrist, denied taking dawn her panties, 
denied touching her, and denied that his penis wu exposed at aey time• 
.A.ocuaed stated that he went under the bridge to sleep beoa.use he wu 
absent without leave (R.45),. - •the MP's might come a.round and ask me 
for m:, pa.as and I figured I would go under the bridge and be sa.f'e and 
nobody would know it• (R.43). He denied going under the bridge twioe, 
as testified by the witneas. Yrs. Bobo (R.44), but admitted that he 
,ru lyillg on hia lef't aide under the bridge when the otficera .called 
him (R.45). .Aoouaed stated that he wa.s 34 yea.rs ot ageJ that he we.a 
divorced in 1934, and that he ha.d a son 16 yea.rs of age. He met the 
0 1Br1ena on the af'ternoon of 6 'April 1943. Be went to the O'Brien 
hom,, on the a.f'ternoon of 6 April beoa.use the child had fallen e.nd 
soratched her knee (presumably on 5 April) and acouaed went to the 
O'Brien home to tind out a.bout that (R.41-46 ). 

4. The evidence shOW"s that on 6 April 1945 the aooused, 34 years 

of a.g•• took little Graoe Lynn O'Brien, 5 yea.rs of age, to Jones• Park 
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in the town ot Temple. Texu, with the consent of her pa.rents. While 
in the park the accused a.nd the little girl were seen going under a 
bridge or culvert. Shortly therea.i'ter and in response to a call which 
had been received at the city police headquarters, the Chief of Polioe 
a.nd two other la.w enforcement o.f'.f'ioers went to the park. Arriving at 
the park the officers looked under the bridge and saw the a.oouaed lying 
on his aide with the little child close to and facing aocuaed. When the 
officer called him. acoW!ed •r1opped over on his a tom.a.oh". Els panta 
were down. and unbuttoned from top to bottom. His privates were exposed 
and in a state of erection. Hi.a cap and coat were to one aide. The 
child wu crying. As the child came from under the bridge it was ob
served that one aide ot her panties we.s dawn, her face was strea.ked 
with tea.rs. She exolaimeda "He made me do it,• and begged to be taken 
to her mother. The aocwsed •.atter being ordered to do •o. emerged from 
under the bridge and before entering the police oar, exola.imed, "Go 
ahead and shoot me - I deserve to die•. or words of similar import. 
Aooused appeared to ha.ve been drinldnr;. He wu -very te.lka.tive and did 
not act like one who had been asleep. An examination of the ohild made 
within a short time after she was found under the bridge disclosed no 
evidenoe of 8.IliY physical violence. 

Accused admitted that he and the child were found under the 
bridge at the plaoe and time alleged. He contended thAt he did not 
assault or attack the childJ that he left her playing or swinging in 
the park while he went under the bridge for a na.p. He was absent 
without leave and his reason for going under the bridge was to avoid 
detection by the military police. He did not entice the child under 
the bridge. In fact he was unconscious other presence until he was 
emakened by the officers. He denied -€hat his trousers were unbuttoned 
and that his penis was exposed. 

5. Since the court, by its findings has rejected the testimo:ey 
ot the acouaed. the question presented is whether. under the evidence 
tor the prosecution, adjudged credible by the oourt, the acts committed 
by the accused a.re sufficient to oonst_itute an assault with intent to 
rape. Thia is a question of law which must necessarily be conside~ed 
by the Board of Review, and does not in any sense involve determining 
the weight of the evidence or passing upon the credibility of the wit- , 
nesses. This was the exclusive function ot the court and the reviewing 
authority. As was said by the Board of Review in CM 199:369, ~a 

"•••Intent being a mental process can only be interred in 
oases suoh as this, from the character and degree of violence 
applied, the language• threats• demonstrations• and the entire 
conduct of the acoused, the place. time and other oircumsts.noes 
ot the attempt. eto. See Winthrop 2nd F.ci. • page 688. • • *"• 
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A.a a general proposition an uaault with intent to commit rape involves 
the use of force and violence - coupled with the intent to overcome any 
resistance. by force. aotual or oonstruotive. and to penetrate the 
woman's person (M.C.M. 1928, par. 149 1). Had the victim in the instant 
case been a.n adult. or of an age which-would have rendered her capable 
of Uilderstanding the nature and character or the asaa.ult, the Board or 
Review. under the fa.eta presented, would not hesitate to hold that the 
evidence is lacking in that degree of force necessary to constitute an 
assault with intent to commit rape. In this case, however, the victim 
is 6 years of age - wholly inoapable of giving consent - and of course 
totally unable to comprehend the carnal motive and purpose of the 
assault. In such a situation the oourts have held that the same degree 
of force is not required to be ahown as in the case of an adult. The 
law wisely takes into consideration the age and relative strength of 
the parties and the existing human equations. The force employed,need 
be no greater than is necessary under the circumstances. The rule ha.a 
been aptly stated in the following paragraph• 

"Where one touches or handles or takes hold of the person 
of a female under the age of consent with the present intent 
of having sexual intercourse with her then and there, he com
mits the offense of assault with intent to rape• (62 Corpus 
Juris. sec. 45) {underscoring supplied). 

See also Phillips v. State, 93 Fla. 112, 111 s. 516J State 
v.WRo(!' 194 Iowa 1032, 188 N.W. 709J Winana v. State (Tex. Cr.T,'°"2i 
S. • nd) 4211 Beezle~ v. State. 108 Tex. Cr. 5~ S.W. (2nd) 903; 
Osborne v. State, 106 ex. Cr°:3"10. 292 S.W. 240J Wilson v. State, 
94 Xex. Cr. 373, 251 s.w. 221. 

Thus the remaining question to be considered is whether under 
the proven facts in this case there is ~ evidence which would reasonably 
support an inference or intent on the part of the accused to cOIIDlli.t rape 
upon the child. The evidence shows that the child was enticed or lured 
by the accused under the bridge J when they were discovered, the accused 
wu lying on his side with the little child close to and racing him. 
He immediately 11flopped over on his stoma.oh". His trousers were down 
and unbuttoned from top to bottom~ His privates were exposed and in a 
state of erection. His cap and ooat were to one side. The child was 
crying. Aa she oame from under the bridge it WaB discovered that one 
side of her panties was down, her face was streaked with tears and she 
exclaimed,. 11He ma.de ma do it", and begged to be taken to her mother, 
and when the accused emerged_from under the bridge he stated to the 
officers, "Go ahead and shoot me - I deserve to die 11 , or words to that 
effect. 
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The Boe.rd ot Re'riew is of the opinion that the established 
facts and oiroumatanoea clearly- warranted the finding that the a.saault 

1r8.S made with the intent to oommit rape. Aa wu aaid by the court in 
~ v. ~ (67 Ga.. 352)• 

"• • • 'Wha.t other motive could he have had T • • • The 
fiendish flame of luat alone could impel him to auoh a.ct•. 
In seeking the motive of human oonduot. the jury need not 
atop where the proof' oeaaeaJ inferences and deductionB from 
human oonduot are proper to be considered where they flow 
naturally from the tacts proven. and such conduct as this 
points with reuona.ble • if' not with unerring. certainty- to 
the lawleaa intent he had in Ti ar. • 

~ 

See also People v. ~ (100 Pao. 688. 689 ), 

"In all such ca.sea the intent with which a.n a.aaault 11 
committed ie a tact which can only be inferred tram the outward 
a.eta and surrounding oiroumstanoea. It is. in other words. a. 
question tor the jury. and not a que,tion of' law for the court. 
except in a cue where the faota proved afford no rea.sona.bl• 
ground for the inference drawn." 

6. The Charge Sheet shows that the accused 1a 34 yea.rs of' age 
and that he waa inducted in .the military aervice 23 January 1941. 

7. The court was legally conatituted and had jurisdiction of the 
person am the offense. No •rrora injuriously affecting the substantial 
rights of the accused were committed during the trial. In the opinion 
of' the Boa.rd of Review the record of trial 1a legally autficient to 
support the findings of guilty and the sentence. Confinement in a 
penitentiary is authorized by Artiole of War 42 for the offense ot aa
sault with intent to commit rape., recognized u an offense of a civil 
nature and ao punishable by penitentiary confinement tor more than one 
year by aeotion 22-501, Diatrict of Columbia Code (1940). 

Judge Advocate. 





WAR Dm>AR'?MmT 
Arm,' Service Forces 

In the Office of The Judge Amcate General 
Waahingt.c;Q,D.C. (285) 

SPJCE IIAY ;. 8 1943Ql 234195 

UNITED STATES FOUR'lR Am. FORCK 

. v. Trial b7 G.c.v., convened at 
Maroh Field, California, 

First Lieutenant JOSEPH R. April 1, 1943. D1Slllisaal and 
1'()()I)S (O-SS9449), ~ forfeiture of all pa7 and al-
Corpa. · lowances. · _,_____ 

OPMC!t of the :OOARD OF' REVIEW 

HILL, DRIVm and LOTTmHOS, Judge Advocates 


1. Th• Board of Review hu examined the Ncord of trial 1n the 
cue ot the officer named above, and submit• this, it• opinion, to The 
Judge AclY'ooate O.mral.. 

2. 1'h• aoouaed ••• tried upon the following Charges and Specit1
catioa1a 

CHARGE Is Violation of t.he 93rd. Article of War. 

Specification la In that 1st Lt. Joseph R. Woods, Air Corps, 
311th BaH Hq. & Air Base Squadron, did, at Ontario, 
California, on or about the 25th dq of December, 1942, 
with intent to defraud, fal1el.7 aalm in it• entiNtT a 
certain cheok 1n the following worde and figure•, to
wit a 

"Sidm7 Volle Mo. 960 
3736 23rd Annu•, South Wnneapolia, Mimi. Dec. 2J, 1942 
Pq to the order of Cash $100.00 
On• Hundred and 00/100 Dollar• 
Fidellt7 State Bank 77-92 Minneapolia, Jlinn. Sidney- Volle" 

'Which.Hid checlc waa a writing of a private nature, which 
might opera\• to the prejudice of another. 
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Specification 2: In that lat Lt. Joseph R. Woods, Air Corps, 
)11th Base Hq. & Air Base Squadron, did, at Ontario, 
California, on or about the 24th day o! February, 194.3, 
nth intent to defraud, falsely make in its entirety a 
certain cheek in the following words and .f'iguru, to-wit: 

"Sidney Volk No. 959 
.37.36 23rd Avenue, South Minneapolis, Minn., Feb. 24,194.3 
Pay to the order o! Cash $100.00 
One Hundred and 00/100 Dollar• 
Fidelity Stat• Bank 77-92 Minneapolis, Minn. Sidney Vo~ 

which said check was a writing o! a private mture, which 
might operate to the prejudice or another. 

CHARGE II: Violation o:t the 96th Article or War. 

Specification 1: In that. 1st Lt. Joseph R. Woods, Air Corps, 
311th Base Hq. & Air Base Squadron, did, at Ontario, 
C&li!ornia, on or about December 25, 1942, with intent to 
defraud, wilfully, unlawfully and !elon!ousl.y pass as true 
and genuine a certain check in words and figures, as 
follows: · 

"Sidney Volk No. 9W 
37.36 23rd AveilUe, South, Yinneapolis, Minn. Dec. 25, 1942. 

Pay to the order of Caeh $100.00 

One Hundred and 00/100 Dollars 

Fidelity State Bank 77-92 Minneapolis, Minn. Sidney Volk" 


which check was endorsed on the reverse side, as follows: 
"Lt. Joseph R. Woods," a writing of a private nature which 
might operate to the prejudice of another, which said cheek was, 
as he, the said Joseph R. Woods, then well knew, falsely made 
and forged. 

Specification 2: In that 1st Lt. Joseph R. Woods, Air Corps, 
311th Base Hq. &. Air Base Squadron, did, at Ontario, 
California, on or about 'February 24, 1943, with intent to 
defraud, wilfully, unlawfully and feloneousl.y pass as 
true and genuine a certain check- in woraa and figures, as 
follows: 
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"Sidney Volk No. 959 
3736 23rd Avenue, South Minneapolis, Minn. Feb. 24, 1943 
Pay to the order of Cash $100.00 
One Hundred and 00/100 Dollars 
Fidelity State Bank 77-92 Minneapolis, Minn. Sidney Volk" 

which check was endorsed on the reverse side, as follows: 
"Lt. Joseph R. Woods," a writing of a private nature which 
might operate to the prejudice of another, which said 
check was, as he, the said Joseph R. Woods, then well knew, 
falsely ma.de and forged. 

He pleaded not guilty to and was found guilty of all Charges and 
Speci.t'ications. He was sentenced to be dismissed the service and to 
forfeit all pay and allowances due or to beccme due. The reviewing . 
authority approved the sentence and forwarded the record of trial for 
action under the 48th Article of War. 

J. '!he evidence for the prosecution shows that the accused and 
First Lieutenant Sidney Volk had been on very friendly terms. 
Lieutenant Volk identified two checks drawn to cash on forms of a 
bank in :Minneapolis, :Minnesota, with the na.ile "Sidney Volk" printed in 
the upper left corner, each for $100 and signed "Sidney Volk". The 
checks, No. 959 dated February 24, 1943 (Ex. A) and No. 9ll:J dated 
December 25, 1942 (Ex. B), were placed in evidence. He had missed 
these numbers and wrote to the bank for a statement sometime in 
January. Because of a transfer he was not receiving monthly state
ments arxl had told the bank he would notify it and have his checks 
forwarded. The statement and the checks (Exs. A and B) were received 
in March 1943, about one dey before the charges against the accused 
were made out. The amount of these checks was deducted !ran the account 
of Lieutenant Volk and they cleared the bank. The name signed on them 
was not his signature. He never gave anyone permission to draw the 
checks, no part of the checks was made by him or with his authority, 
and the account was not a joint account. Both checks were indorsed 
with the signature of the accused, which did not appear to be disguised 
in any manner. When recalled as a witness in rebuttal Lieutenant 
Volk identified the pad of check fo:nns (Ex. J) from which No. 959 
and No. 9(:/J came, and it was placed in evidence (R. 7-9, .32-.33). 

Major Vinton H. Luther, the investigating officer, had two 
conversations with tl'e accused, en March 15 and 16, 194.3. The accused, 
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after being properly warned of his rights, elected to make a sworn 
written stat6li.ent on March 15 (Ex. C) and a supplemental sworn 
written statement on March 16 (Ex•. D). These documents were in the 
handwriting of the accused except the jurat, and contained the 
entire conversation except some personal questions. They were intro
duced in evidence. These statan.ents were in substance as follows: 
The accused was never involved in any trouble before and alwqs 
fought his own battles and hardships. His home life was never of 
the brightest, as his father and mother were separated. His older 
brother was in the service overseas. Although his mother and sister, 
age nine, never asked for money, he knew that they had "none of the 
best" and needed assistance, and he sent the money home. He never 
tried to get awq with anything, or he would not have used his own 
name on the checks. He should have told Lieutenant Volk what he had 
done before he discovered it, but he definitely knew that he would pay 
Lieutenant Volk as soon as he could get the money, and if necessary 
would sell his automobile•. When Lieutenant Volle discovered it he 
telephoned the accused, who admitted signing Lieutenant Volk's name and 
told Lieutenant Volk he would pq him back as soon as posdble. 
Lieutenant Volk said that would be satisfactory. That night the· accused 
made prel.iminary arrangements with a used car dealer to sell his car, 
but no agreement was made as only the assistant was there, and the 
accused planned to go back the next day. The next morning the event 
had been brought to the attention of the con:manding officer, who took 
the necessary- action. The accused was brought to the hospital at 
March Field and held. He turned his car over to another officer to 
sell and rep~ Lieutenant Volk and gave this officer a note authorizing 
him to do so. '!be accused telephoned Lieutenant Volle on March 9, 1943, 
and assured him that he would be paid regardless of what bec·ame o! the 
accused. Lieutenant Volk stated that he •anted everything straightened 
up 100n and that he would not sign charges nor-notify the Minneapolis 
bank. The accused had known Lieutenant Volk for about eight months 
and they •ere the best of !riend1. These two checks, No. 959 and No. 
9&J, of $100 each were the only checks he signed aa "Sidney Volle".· He 
owed a balance of approximate~ ,$300 on his car, and withdrew an 
erroneous comment previously made that the car wa1 fully cl.eared (R. 
10-12; Exa. C and D). 

Mr. R. J. McGrew, assistant caahier of Bank of America, 
Ontario Brancll, who had custody and supervision o:r the bank• s records, 
identified the ledger sheet of the account of the accused tor the period 
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from November 25, 1942 (the document shows December 23, 1942) to 
Januacy 1943 (Ex. E), a deposit slip showing a deposit oi' $100 to 
the account of accused on December 28, 1942 (Ex. F), "teller's pay 
proof" listing all checks handled on February 4, 1943 (the document 
shows February 24, 1943) by teller No. 4 (Ex. G), and "IBM batch 
tape" 'Which is a breakdown of all checks handled by the bank through
out the d~ (February 24, 1943), indicating those cashed and those 
deposited (Ex. H). These documents were introduced in evidence. Frau 
an exanination of Exhibits A and B and the bank stamps on them, and 
Exhibits E, F, G and H, Mr. McGrew testified that cheek No. 960 was 
deposited in the bank and check No. 959 was cashed at the bank, both 
being handled by teller No. 4, that the deposit was made w December 
28, 1942, and that in his opinion the check that was cashed is re
flected in the exhibits umer date of February 24. He explained the 
nature of the bank records in evidence and how he interpreted them. 
On cross-examination he stated that there had never been any di!!i 
culty at the bank with reference to the account of the accused (R. 
14-18). 

Mrs. Hazel Boller, who had for twelve and a hal! years been 
engaged in identification work, handwriting and i'ingerpriut.a, in the 
eherii'f' a office in Riverside, Calitorm.a, had tor the past anen or 
eight years had experience in judging whether specimens of handwriting 
"belong to certain parties", and had appeared in state courts and 
courts-martial as a handwriting expert. She examined Exhibits A, B, 
C and D, which she had previously studied, and testified to the con
clusion and opinion that the handwriting of the indorsements and 
signatures on Exhibits A and B and the handwriting on Exhibits C and D 
were the same, although there had been an attempt to disguise the 
signature "Sidney Volk" on the checks (R. lJ-14). 

4. The accused after beirig warned of his rights was sworn as a 
llitpess arrl testified that he was inducted June 9, 1941, became a stafi' 
sergeant, was selected to attend ~he first cl.ass at Officer Candidate 
School at Miami, Florida, February 20, 1942, was commissioned Ma;y ll, 
1942, remained at that school as an instructor until June l, 1942., 
completed the. course at the Adjutant General• s School in July 1942, was 
assigned to Headquarters, Fourth Air Force, then to 311th Base Head
quarters and Air Base Squadron., Ontario., California, became Base 
Adjutant about August 20, 1942, was promoted to First Lieutenant November 
3, 1942, and served as Base Adjutant until March 6, 1943. His home was 
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in a small town in Illinois, and he had been sending money to his mo·,her 
and younger sister, usually between $50 and $60 each month, because 
he knew they ne~ded it. His parents were separated. Out of his 
monthly pay check he usually paid $40 on his car and shout $30 tor his 
room, bought his meals, and tried to send what he could home. He had 
not been living beyond his means. He and Lieutenant Volk became very 
good friends. He picked up the two blank checks in Lieutenant Volk's 
room, which he frequented many times, because he needed money and 
thought he could take it as a loan and as soon as he got the money 
would pay Lieutenant Volk. He did n:>t try to get a loan because he 
was not well known, thought it might be hard to do, and it would have 
embarrassed hm. He indorsed his own name on the checks because he 
had n:> intention of using a fictitious name and did not intend to beat 
Lieutena.nt Volk out of the money. His indorsement on the checks was not 
disguised and he intended to repay the money. At the tme of the trial 
he had sold his car and made full restitution of his own free will 
(R. 19-21). 

• I
On cross-examination the accused stated that he had never been 

married, had not made an allotment to his family, and received per month 
as a First Lieutenant, base pay of approximately $166, subsistence of 
about $21, and prior to the first of the year rental allowance of $60. 
He sent money to his mother and sister once or twice a month, sometimes 
by money order and sometimes by insured mail. He examined Exhibits A 
and B and stated that he had signed the name "Sidney Volk" on both, 
cashed the former at Bank of America, Br~.nch No. 70, Ontario, and de
posited the latter in his account at that bank. He picked up both checks 
about December 24, 1942, and made them out, or one and part of the 
other, on that date. He deposited the check dated December 25 on 
December 23, 1942, and later cha.I1..ged the date on the other to February 24, 
194'.3. He did not have Lieutenant Volk' s permission for what he did and 
had not spoken to him about it from Decenber 1942 to March 1943. The 
only offer he ever made wa.s when Lieutenant Volk telephoned him on March 
5 after discovering the checks. He hesitated to say anything because 
he did not have the money to pay Lieutenant Volk, and thought he could 
borrow on his car, when paid for,,and pay him back. From December 24, 
1942 until March 6, he kept up the payments on his car. In January he 
made one attempt to sell the car, but the offer was only $500 and the 
balance due on the car at that time was f$36o. He did not attempt to · 
borrow from a bank or lending institution from December l, 1942 to March 
5, 1943. Of the proceeds of the check (Ex. B) he sent his mother a 
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fifty dollar bill on December 29, 1942 and another fifty· dollars on 
January 3, 1943, and from the other (Ex. A) he sent her fifty dollars 
in cash and the same amount by money order. The cash remittances 
were by registered mail. He identified a check form No. 921 (Ex. I) 
from Lieutenant Volk1 s check book, on which there were both writing 
and erasures, and stated that he had made neither. He picked up 
this check form when he took the other two (Exs. A and B) and it 
was in the same condition then. He thought that the writing on 
Exhibit I was that of Lieutenant Volk. The book of blank checks (Ex. 
J) had never been in his possession, but he had seen it (R. 21-27). 

On redirect examination the accused stated that he did not 
make the erasures on Exhibit I. He did not write his family to get 
proof that he had sent the money to them because he did not want them 
to krx>w of the trouble. He received $885 for his car, and if he had 
sold it in January for $500 he would have taken a loss. The receipts 
for the insured mail he sent home were in an envelope in his desk. On 
questions by the court it was brought out that he borrowed from 
Lieutenant Volk once in Novanber and repaid the loan (R. 25-26, 2$). 

With reference to Exhibit I, Lieutenant Volk testified in 
rebuttal that the writing was made by him except a small part, that ha 
had not signed it, and that he had made no erasures on it (R. 32). 

First Lieutenant John M. Benson testified that the accused had 
been Base Adjutant for about six months and was very highly regarded 
and that he always believed the accused to be very efficient. He 
always thought the accused to be a gentleman and knew nothing unfavor
able other than the present affair. He considered the veracity of 
the accused very fine and would believe him under oath. The accused 
did not live beyond his means. First Lieutenant Leo M. Christianson 
had known the accused about eight months, both officially and socially. 
The accused had been a guest in his home many times, and he would · 
have him as a guest in the future. The accusedperfonned his duties 
very efficiently-. He knew mthing unfavorable about the accused., 
other than the present affair. The accused was very highly regarded 
among his brother officers and his reputation for truth and veracity 
was very good. He would believe the accused under oath. The accused . 
did not live beyond his means. Lieutenant Volk, called as a lli.tness 
for the defense, stated that he had known the accused since September 
10, 1942. They lived at the same hotel for two or three months and 
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were together a great deal. The accused always seemed very efficient 
in the discharge of his duties.. Up until this time he had implicit 
faith in the accused and still regarded him as a friend. He knew 
nothing unfavorable to the accused other than the present matter. 
The reputation of the accused for truth and veracity was good (R.
2$-32) •. 

5. The evidence shows without contradiction that·the accused 
renoved two blank checks from the check pad of his friend, Lieutenant' 
Volk, without pennission; that he falsely signed the name "Sidney 
Volk" on .these forms, with the blanks filled in to make two checks 
for $100 each; that he deposited one of the checks in his own bank 
account on December 28, 1942 and cashed the other on February 24, 
1943; and that he had no authority from Lieutenant Volk to do so. 
These checks were charged against Lieutenant Volk1 s account in his 
bank at Minneapolis, Minnesota. The accused did not advise Ll.eutenant 
Volk of what he had done. The accused testified that he considered it 
a loan, that he intended to repay Lieutenant Volk, and that after 
Lieutenant Volk discovered what he had done he sold his car and repaid 
the amount of the checks. Nevertheless, it is clearly shown that the 
accused, without authority, falsely made and uttered the checks with 
intent to defraud. 

6. The accused is 23 years of age. The records of the Ofrice of 
The Adjutant General show his service as follows: Enlisted service 
from June 1941; appointed temporary second lieutenant, Army of the 
United States, Uey 11, 1942; appointed temporary first lieutenant, Army 
of the United States, November .3, 1942. 

7. The court was legally constituted. No errors injuriously af
fecting the substantial rights of the accused were committed during 
the trial. The Board of Review is of the opinion that the record of 
trial is legally sufficient to support the findings and sentence, and 
to warrant confirmation of the sentence. Dismissal is authorized upon 
conviction of a violation of'the 93rd or 96th Article of War. 

Judge Advocate 
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1st Ind. 

War Department, J.A.G.o • ., JU., 1 - 1943 - To the Secretary of War. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
First Lieutenant Joseph R. Woods (0-559449)., .Air Corps. 

2. I concur in the opinion of the Board of Review that the record 
of trial is lecally sufficient to support the findings of guilty and 
the sentence., and to warrant confirmation of the sentence. 

The accused wrongfully obtained possession of two blank personal 
checks of another officer who was his friend., forged thereon the name of 
the other officer two checks in the amount of ~100 each, in violation of 
the 93rd Article of ~far, and uttered these checks by depositing one to 
his own account on December 28, 1942, and by cashing the other on Feb
ruary 24, 1943, in violation of the 96th Article of War. Uestitution 
was made of the amount obtained upon the two checks. I recommend that 
the sentence be confirmed, that the forfeitures be reIT.itted aud that the 
sentence as thus modified be carried into execution. 

3. Inclosed are a draft of a letter for your signature, transmitting 
the record to the President for his action, and a form of Executive action 
designed to carry into effect the recommendation made above. 

Hyron c. Cramer, 

llajor General, 


The Judge Advocate General. 


3 	Incls. 
1- l.{ecord of trial. 
2- Draft ltr. for sig. sjw. 
3- Fenn of action. · 

(Sentence confirmed but execution suspended. G.C.M.O. 176, 31 Jul 1943) 
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WAR ::JEPAR1':,fSNT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D.C. 

SPJGN 
CM 234201 

MAY 2 4 1943 

) NOfil'HfiE3T SERVICE co:.:r:AND 
' I 

v. ) Trial by G.c.u., convened at· 
) Dawson Creek, British Columbia, 

Technician 5th Grade William ) Canada, Uarch 9, 10, ll, 1943. 
Evens (34033045), Medical ) Dishonorable discharge and con
Letachment, 95th Engineer ) finement for fifteen (15) years. 
General Service Regiment. J 

\ Penitentiary. 

~---------,----
P..EVIE."'i{ by the BOARD OF !lli'VI.El'i 

CRl.SSOii, LIPSCOl'.B and SLEEPIB, Ju~e Advocates 

1. The Doarc of Review has examined the record cf trial in the 
case of the soldier na.wd above. 

2. The accused was tried upon the following Charge and Specifi 
cation: 

CHAr.G:;:; 1 Violation: of the 93rd Article of War. 

Specification: In that Technician 5th Grade Yiillia:n 

1~ens, If.edical Detachment, 95th l:llgineer General 

Service Regiment, did, at Dawson Creek, British 

Columbia, Canada, on or about February 2, 1943, 

with intent to commit a felony viz., rape, commit 

an assault upon one Muriel Bernice Uurray, by 

willfully and feloniously striking the said 

Euriel Bernice !:!Urray, with his fist, throwing 
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the said Muriel Bernice Murray to the ground, 
opening her clothing, throwing himself' bodily 
upon her, and attempting·to have sexual inter
course with her forcibly, unlawfully, and against 
her -will. 

lhe accused pleaded not guilty to an:i was found guilty of the Charge 
and its Specification. He was sentenced to reduction to the grade of 
a private, dishonorable discharge from the service, to forfeiture of 
all pay and allowances due or to become due and to confinement at hard 
labor for fifteen years. The reviewing authority approved the sentence, 
designated the United States Penitentiary, Tette Haute, Indiana, as the 
place o_f confinem~nt and forwarded th~ record of trial for action under 
Article of War· 5~. . . 

J. The evidence for the prosecution as presented by the testimony 
of Muriel Bernice Murray., the victim of the alleged assault., shows that 
on the evening of February 2, 1943., she left her place of employment at 
St. Joseph's Hospital in Dawson Creek, British Columbia, Canada, and 
walked into downtown Dawson Creek with intentions ,of going skating. Sha 
found the skating rink, however, too deeply covered with snow for the 
carrying out of her plan. · In company with a girl friend she visited . 
during the evening at the home of her friend and co-worker, Doctor Leon 
Lucien Gerome., the local civilian doctor. After.le~ving Doctor Geroux•s 
home., she walked -w:ith her friend to her friend's beauty parlor. Miss 
llurray and her friend then separated, and at about 11:25 p.m. Miss Murray 
started to return to her qQarters at St. Joseph's Hospital. Her route 
took her past an eating place called the "Waffle Shoptt where a number 
of colored soldiers were assembled. Walking in the middle of the street., 
she had proceeded about a block and a half past the Waffle Shop, and be
yond the district engineer's area 'When she heard steps behind her. Looking 
back she •saw a colored soldier dressed in a long overcoat, and wearing a 
garrison cap. Just after the soldier was thus observed, he said, "Now, 
then., don't scream" and immediately grabbed her, placing his hands over 
her mouth. A struggle followed ·in 'Which Miss l.'urray freed her mouth from 
the soldier I s grasp and screamed for help. The soldier dragged her to the 
side of the road where they both fell into a shallow ditch. A struggle 
followed with Miss 1:.<urray continually screaming and with the soldier 
beating her over the head and about the face. At one time he •smasheda 
her face into the snow. He threatened her by saying uif you don•t 
stop screaming I am going to cut your throat". ¥1ben a car was heard 
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c.om:ing along ,the road the ·soldier warned "there is a car coming and if' 
you scream I am going to kill you with this knifen., but Miss ,Murray 
did not see the kni!e. During the struggle the soldier at one time 
started choking her by placing his thumbs against her throat. He tore 
open her slacks., .pulling them belovr her hips, and managed to open his 
.own pants. His penis was out and she could feel it against her leg. 
In an effort to invoke mercy., Miss Murray tried to talk to the soldier 
but he replied "There will be no talk". Realizing that the soldier 
was about to accomplish his purpose, she threw her last strength into 
a desperate effort to free herself. The soldier then hesitated £or a 
moment., ..rose from the ground, and told Miss Murray to come further 
with him into the willows. M:i.ss Murray realizing that she was free., 
climbed back to the road and seeing a man walking toward her., she 
started walking toward him in 1a dazed condition. The soldier., however 
walked in the opposite direction toward the willows (R. 15-37; Pros. :u;x. · 
1, 2., .J). 

As Miss Murray apprqached ·the man on the road., she said., 
aAre you a white man?• and he replied by saying "Is that you, :Muriel?n . 
She then realized that the man was ;F-ather McElligott., the local priest. 
Fatper McElligott told her that she was in need of medical treatment. 
As they were walking in the directiQn of the doctor I s home., they were· 
met by a group of negro military policemen in a truck. Upon Father 
McElligott's request, the military policemen carried them to Dr•. Geroux•s 
home. After she had been examined by Doctor Ge;roux., she was carried to 
the· military police station., and thereafter to the scene of the assault 
where Father McEUigctt found her cap to her pa.J:·ka (R. 38-6o). ' 

Miss Murray described her attacker as a colored soldier about 
.5 feet 10 inches in height., and 0£ medium build., but she did not remem
ber his face (R. 62-63). 

On cross-exanination Miss Murray testified that she bit her 
attacker on the hand but not hard enough to break the skin. She testi 
fied. that she had never associated with colored men and that.she had 
neve:r;- had her picture taken with a colored soldier. When shown a picture 
of herself with a negro soldier standing behind her., she explained that 
the colored soldier had sneaked into the picture., and he was not supposed 
to be there (R. 38,,.60; Def. Ex. 2).

' . . 
The testimony of Cornelius John llcElligott, pastor of the 

· Dawson Creek Catholic Church, corroborated the testimony of 11Iiss Hurray 
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as.. to their meeting on the night· of Feliru.arj' 2,; 1943. He also testified 
that at the time of this meeting, Miss Murray was crying and in an 
hysterical condition, that her clothes were disheveled, that blood was 
on her face, .bumps on her forehead, and that she appeared exhausted. 
He f'urther testified that ~ pneumatic drill ,mi.ch was being operated within 
about 75 feet of the scene of the attack inade ·such a loud noise as to 
have drowned ·out any outcr,y which might. haTe been made. He al.so testified 
that Miss Murray•s_reputation for mora.Uty,·and for truth and.veracity 
was good (R. 64-81). · · 

Doctor Leon .Lucien G.eroux, the local civilian doctor, testi 
fied that when Miss Murray was brought to his home by ·Father l.!cElligott 
at midnight on Februar,y 2, she was so disheveled that at first he did 
not recognize her. He described her as b~'very:.emotional.ly upset arid 
as crying and sobbing. Further., he testified that her nose was bleeding 
and that her clothes showed the signs of SOill8 sort of a struggle. He 
gave her a sedative and ma.de a superficial. examination .of her head and 
face. Furthermore he testified that her moral reputation in the commu
nity was good (R. 83-89). 

The further evidence for the prosecution shows thattwo sets 
of footprints were fourid in the snow leading to the.scene of the alleged 
assault. These footprints ware 'intermingled and led·.- to a space of about· 
26 feet in length by about 6 feet in width wtere the snow was well-trampled 
down. In or near ~is area there was the impression of buttocks in the 
snow. Near this area., a cigarette case was found which was identified by 
Miss Murray as resembling the one which she had lost on the night in question. 
There was also found in this area, a black stone with a silver caduceus 
insignia., similar to the one worn by the accused on a ring. The footprints 
corresponded in measurement to the size of the shoes shown to have been 
worn by the accused., and the heel of the footprint had a peculiar design 
similar to the design on the heel of the accused's shoe. Moreover the 
evidence shows that although approximately 1300 pair.s of soldiers_• shoes · 
were examined., only the shoes of the accused were found to have a heel 
design which resembled the imprint in the snow (R. 127-133, 150-154; 
Pros. Ex. 7., 8, 9, 10., 11., 12., 13). · 

' I

The accused was shown to have borrowed an overcoat and a garrison 
cap for -wear on the day in question and to have been in the "Waffle Shop" 
in downtown Dawson Creek at about l0r30 on the night of February 2. 
It was also shown that following the alleged assault, the accused., after 
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. having baen warned of his rights to remain silent, and that any statement 
which he might make might be used against him, identified the cap, over
coat and shoes which he had-worn on the night of February 2. Al.so the 
accused admitted having gone into dO'Wlltown Dawson Creek on the night of 
February 2, 1943. In his statement 1he accused explained that he had gone 
to a. movie and had met a girl whom he lmew as Mary when he came out of 
the show about 11:30 p.m. He had then walked with her to a point near 
the place previously described as the place of the alleged attack ·and 
•propositioned her" and she consented. They then started to have sexual 

intercourse, out after about five m:inutes she became frightened and started 

to 8 yell•. He had then hit her twice with his fist, broken away from her, 

and run back to town where he had gotten a ride to camp. After returning 

to camp he had missed his black mounted setting with the silver caduceus 

from his ring and had then thrown the ring away (R. 212-231). 


4. The accused elected.to remain silent (R. 270-271). The defense 
presented, however, evidence showing that the accused's fingers were ex
ainined by a medical officer on Februacy 3, and that no teeth marks or 
scratches were to be found on them (R~ 251). Private Oscar Roper, a 
member of the same organization of which the .accused was a member, testi 
fied that he had lent his overcoat to the accused on February 2, and at 
that time the accused had told him that he had a date for that night. He 
testified further that Sergeant Smith who was shown standing behind.Miss 
Mur~ay in a picture previously introduced in evidence, had not sneaked 
into the picture but had in fact posed with her for the picture (R. 2.53-254). 
This latter fact was corroborated by the testimony of Private Irving 
Smith (R. 258). 

·chaplain Edward G. Carroll, testified that the accused was 

deeply religious c:1.!1d that he had a good character (R. 268-270). 


5. The Specification alleges that the accused did, at Dawson 

Creek, British Columbia, Canada; on or about February 21 1943, 


"with intent. to canmit a felony ·viz., rape, com;,rl.t 
an assault upon one Muriel Bernice Murray, by will 
fully and feloniously striking the said Muriel Bernice 
:Murray, with his fist, throwing the said Muriel Bernice 
Hurray to the ground, opening her clothing, throwing 
himself bodily upon her, and attempting to have sexual 
intercourse with her forcibly, unlawfully; and against 
her will.• 
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An assault with intent to commit rape is defined as 

•* * * an attempt to COJJUnit rape in which the overt 

act amounts to an assault upon the woman intended to b8 

ravished.***• 


,. * * 
•The intent to have carnal knowledge of the woman 


assaulted by force and without her consent must exist 

and concur with the assault. In other words, the man 

must intend to overcome any resistance by force, actual 

or constructive, and penetrate the woman's person. Any 

less intent will not suffice. 


•once an assault vdth intent to commit rape is ma.de., 
it is no defense that the man voluntarily desisted• (M.C.M• ., 
1928, p. 179). 

The facts shaw that on foe night of February 2, 1943, i,iuriel 
Bernice r;urray was brutally attacked by a soldier at Da,.son Creek, 
British Columbia. The testimony of .:Jiss Murray describing the 
brutal attack is corroborated by several factors, by the physical proof 
of a bruised face, by her spontaneous complaint to Father Hcilligott., · 
the local priest, upon meeting hi.~ just after the attack, by her torn 
slacks, and di::;heveled clothes, and by the circumstances showing the 
loosing and finding of her cigarette.case and cap at the scene of the 
crime. 

The intent of the attacker to iavish Uiss Murray is shown by. 
her description of the manner in which the attack was made, by the fact 
that the attacker tore open her slacks and pulled them below her hips., 
and by the fact that he took out his penis and she fel~ it against her 
leg. This direct testimony is in turn corroborated by the evidence 
showing I,li ss l.fur·ray' s torn slacks, by her spontaneous complaint to 
Father McElligott immediately followinr; the attack., by the fact that 
the accused admitted, followine the crime, that he had had intercourse 
with a girl he referred to as "!lary" on the night in q1..testion, and that 
he had struck her when she bec'azne frightened and screamed, and by the 
imprint of buttocks in the snow•. 

The identity of the.accused as the attacker in question is 
established qy several conTincing elements cf proof - by the resemblance 
.of the footprints in the snow a~ the scene of the crime to the size and 
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· !lleasurement of the shoe worn by the accused o_n the night ·in question, 
by the peculiar impression made by the heel of the shoe, there being 
no other shoe found among the soldiers stationed at Dawson Creek with 
such a peculiarity, by the circumstances showing the presence of the 
accused near the vicinity of the crime shortly before the crime occurred, 
by the finding of the black ornament with a silver caduceus at the scene 
of ·the attack, an ornament wl1ich the accust:d admitted as having lost, and 
by the statement cf the accused that he had sexual intercourse with a girl 
cal.led Mary on the night in questionmar the vicinity of the attack. These 
factors considered collectively clearly identify the accused as the soldier 
who perpertrated the assault aJ.leged, and together with the other facts 
shown, establish his guilt beyond a reasonable doubt. 

Tha efforts of the defense to impeach-the veracity of Miss 
Murray by attempting. to show error in her statement· ·that she had never 
had a picture made with a colored soldier, a matter immaterial to the 
vital issues of the case, has no legal. significance. 'l'his is particularly 
true because the truth of Miss Murray• s testimony conceming the vital. 
elements of the crime are fully ·corroborated. 

6. At the beginning ·of this trial., the defense entered a plea 

to the jurisdiction of the court, coptending that since United-States 

Armed Forces had entered Canada by sufferance and without a treaty 

arrange~£nt., the personnel of our armed forces there were·subject to 

Canadian law, and that since Canadian law had by Orders-in-Council 


· retained exclusive jurisdiction over rape, it likewise had reserved 
exclusive jurisdiction over the lesser included offense of assault 
with intent to commit rape. This plea was overruled by the court on 
the grounds that no legislation by Canada could serve to det:r-act from 
the exclusive jurisdiction of our military forces to try its own 
members by courts-martial. (R. 11). 

· Considering this particul&.r question., The Acting The Judge 

Advocate General, in a memorandum dated February 12., 1943, s~ated that: 


"* * * according to well-settled principles of 
international. law as laid down by the leading 
authorities, the personnel of the anned forces 
of Nation A, in the territory of Nation B by 
B's consent, a.re subject to the exclusive juris
·diction of their own courts-martial. and exempt from 
that of the courts of B. It follows, in my opinion 
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that,. even though there has been no agreement made 
between the United States and Canada on the subject, . 
the United States is entitled to the exclusive right 
to try its personnel in Canada by its own courts
martial." (Citing previous opinions JAG 300,8 and 
SPJGW 336 - 1943/3511). 

The above conclusion is supported by the authoritative op
inion of 't,he Supreme Court of the United States in the case of The·· 
Schooner Exch~ v. !,IcFadden (7 Cranch 116) wherein Chief Justice 
Marehall asserted that: 

•3d. A third case in which a sovereign 
is understood to cede ·a portion of his terri
torie,1 jurisdiction is, where he allows the. 
troops of a foreign prince to .pass through his 
dominions. · 

11In such case, without any express declura
tion waivin; jurisdiction over the army to which 
this right of passage has beJn granted, fue sovereign 
who should attempt to exercise it would certainly be 
considered as violating his .faifu. By exercising it,. 
the :purpose .for which the .free passage was granted · 
would be defeated, and.a po::--tion of the military 
force of a foreign in~ependent nation would be 
diverted from those national objects and duties 
to which it was applicable, and would be withdrawn 
.from the control of th~ sovar~i5n whose power and 
whose safety might greatly depend on retaining tho 
exclusive conunand.and disposition of this force. 
The grant of a free pi..ssage there.fore implies a 
waiver of all jurisdiction. ove.r the troops during 
their passage, and permits ~~e foreign general to 
use that discipline, and to infli,::t those purµsh
ments w1u.ch the c:oyernment of his army may 
require. n ( Sea Jurisdiction O.f Frien~y Armed 
Forces by Archibald Kin,~, American Journal o.f 
International Layr, ,Lctcber, 1942). • 

In view o.f the above authority we must conclude that the court-!aartial 
in this case had f \ll jurisclictilon under principles of international law 
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and under Article of War 12, to hear and datennine the rights and criminal 
responsibilities of the accused~ · 

.7. Tlie record shows that the accused is 25 years of age, that he 
was inducted into the service on March 181 1941, and that he has had no 
prior service. · 

·. 8. The court was legally constituted. No errors injuriously 
a!'fecting the substantial rights of the accused were committed during 
the trial. In the opinion of the Board of Review, the record of trial 
is legally sufficient to support the findings of guilty and the sentence. 
A. maximum sentence of 20 years is authorized upon conviction of assault 
with intent to rape, in violation of Article of ii3l' 93. 

Judge Advocate. 

~/er:, JUdgo Advocate, 
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\ 



WAR DEPARTMENT 
Arm:, Service Force, 


In the Ot!'ioe ot ?he Judge Advocate General 

(305) 

Washington, D.C. 

SPJGX 
CK 234.208 

2 3 J:.:il 1943 

U N I T E D S T .A. X E S ) 92ND INFANTRY DIVISION 

Trial by·G.C.M., oonvened at Camp 

SeoOIIII Lieu~ Rl!BCll L. )l 
Atterbury, Illdiant., Mu-oh 6 and 
6, 1943. Diudaaal and total for

ANDERSON (0-1302256), 365th feiture,. 
Infantry. ) 

OPINION ot the BOA.RD OF REVIEW 

LYON, BILL and .A.NDREW3, Judge AdTOOate1. 


l. Xhe Board ot Review baa examined the reoord. ot trial in the 
oase of the o£!'icer na:med above and aubmita thi•, ita opinion, to The 
Judge .Ad.vooate General. 

2. Xhe aoouaed WUJ tried upon the tollawizig Charges alld Speciti~ 
oa.tionaa 

Cm.ROB Ia Violation ot the 61st Article ot War. 

Specifioatio:na In that, Reece L. Anderson, Second Lieutenant, 
366th Infantry, Army 0£ the tbited Sta.tea, did, without 
proper leave, absent himself from his Poat and Station at 
Camp Atterbury, Indiana. £rom a.bout 0730 hour February 1, 
1943, to about 0230 hour February 5, 1943. 

C~GE Ila Violation ot the 95th Artiole ot War. 

Speoitication 1. In that, Reeoe L • .Anderson. Seoond Lieutenant, 
365th Infantry, Arar., ot the United States, wa.a, at Indian
apoli•, Indiana, on or about February 1, 1943, drunk a:od 
diaorderl7, in uni.form. in a public plaoe, to wit. the 
.Anderaon &tel. 

Speoi!'ioation 2. (Finding of not guilty). 
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Be plea.ded not guilty to a.ll Cha.rges and Specitioa.tions. Accused wu 
found guilty of Charge I e.nd its Speci.t'ica.tion, and of Charge II and 
Specification 1 thereUilder e.nd not guilty of Specification 2 of Charge 
II. No evidence of previous convictions 'Was introduced. Be wu sen
tenced to be diamiaaed the aervice and to forfeit a.ll pa.y and a.llCM"• 
anoea due or to beoome due. !rhe reviewing authority approved the 
sentence a.Dd forwarded the record of trial for action \Ulder Article of 
War 48. 

3. The evidence allows that acouaed is a aeoond lieutenant, Company 
"F", 365th Infantry, stationed at Camp Atterbury, Indiana (R.8). On the 
evening of 31 January 1943, accused attended an· a.f'fair at the Offioera' 
Club at Camp Atterbury (R.26,33). Between two and three o•olook on the 
morning of 1 February 1943, acouaed appeared at the .Anderson FoUlld.ation, 
a hotel located in Indiall&polis, Indiana (R.10,18). !rhia hotel had about 
62 rooa. It ia located on the aecond floor of a building. · At the head 
of the ataira ,leading up from the street i• the deak. The stair landing 
open.a into a long hall; half a. block in length. 'l'he rooma a.re located 
along thie hall. The parlor• and bathrooms are at the far end of the 
hall. Ra.tee at this hotel a.re $1.50 per night for single oooupan07 and 
¥2.60 for double oooupa.ncy (R.22,23). Yihen acouaed registered there waa 
nothing •unusual e.bout hia condition" (R.11). He wa.s quite sober a.nd. 
buai:a.e•s•like (R.18). He was given Parlor B-l (R.12). He told the 
bellboy, William Scott De.via, who was also clerk, e.nd who evidently re• 
giatered aoouaed. in, tha.t hia wife wu oTer at a. reataura.nt. He sent 
Davia out to purohue a half pint of liquor. Be then went out and. came 
baolc with hia wite (R.18-20). He asked. to be o&lled at twenty' minute• 
to three •to get the bua ba.ok to oamp" (R.18). When Davia delivered 
the halt pint, he aur aoouud "take a.big awa.llaw" (R.19). At about 
twenty' minutes to three aoouud le.ft with his wife (R.17,20,21). Bl 
returned. in a oa.b in about ten minutes (R.17,20). He uked for another 
room and waa given room 210 (R.12,17). He eent Davia tor another ha.lt 
pint of whiskey and two aa.ndwiohea ~one for 'Red.' and one for him" 
(R.21). nRed" wa.a a woman 'Wilo oame .into the "lobby" a.bout the time 
aoouaed regiatered the aeoolld time (R.17,20)•. About thia time aoouaed 
went to a room with "Red• a.lld remained. with her •about an hour and a. 
ha.it• (R.15), or until about. "•ix or aeTen o'clock• (R.20). •Red• 
had. a reputa.tion. She wu •one ot the women who rw:lB in and out ot the 
hotel" (R.22). Davu·ba.d heard that •h• had'\sl1pped11 people, tha.t 11, 
"going to bed with them and taking their moxiq• (R.22). Vernon L .. 
.And.eraon, Seoret&ey' of the Anderaon FoUZldation, the hotel, who Of.llle on 
duty about the time aoou.aed re-registered (R.10), aaid., referring to 
"Red• a 11?hi1 particular person would drug one". When aocuaed went 
into~& room "once• with "Red", Anderson wa.rned.aoouaed age.inat her. 
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Anderson testified aooused 11was acting queer then - that was after he 
had been in her room11 (R.13). At a.bout six o'olook acoused went to 
Parlor F, where there were two sergeants and two women (R.12,14,15,19, 
20). Accused was not seen drinking with the enlisted men. He was seen 
drinking in his first room and in room 210 (R.16,19,21). About 7 o'olook, 
about an hour and a half since a.couaed had been "in the preaenoe of 
'Red'", accused "started.the commotion" (R.14,17). Mr. Anderaon "ll'aJI 

at the desk during this time and until. aooused left the hotel at 8 
o'olock (R.10,12,14,15). Davis, the bellboy and olerk, was "up and 
down the hall". "It was the soldiers' pay night - the soldiers had a 
lot of money11 

• They kept 11 him goinG all night" (R.23). He was around 
the hall from the time of accused's arrival until his departure (R.20). 

At a.bout "a quarter of seven11 a.coUBed went to Anderson ane 
complained that he had lost 11a large sum of money" and wanted it 
ba.ok (R.l2). His claim varied a.a to the amount involved. One time 
it was ~100, again it waa $160, and anot~er time $140 (R.15). Anderson 
said that at this time aooused, to hb mind, "wa.a drunk:11 

• Acowsed wu 
in uniform (R.12). .Anderson did not smell his breath, but a.oous ed 
talked 8 inooherently11 .and •ataggered11 

• He believed accused gave .the 
bellboy $20. He himself received $6 from aocuaed in tips (R.12,13). 
Anderson claimed acowsed "decli.red the pla.oe under martial law", he · 
11 just ra.n aroUJld like a wild man". Accused told .Anderson "you .will 
catch Hell" and he telephoned that "he had been robbed. The police 
ca.Jm 11 (R.16 ). Anderson said that because accused "went into a room 
once 11 with "RedII ha had reason to believe accused might have been 
drugged instead .of drunk (R.13 ). Acoused oa.u.sed no disturba.noe before 
he associated with 11Red11 (R.17). Anderson further explained his be
lief by the f~ct that acous ed "had the appearance of an insane man11 

• 

.Anderson claimed to know how a _person acts when drugged (R.16). Davis,. 
on the other hand, said accused was "high", "tight", but that ha wa.a 
not intoxicated, "he knew what he was doing". (R.22). Davis did not 
hear any orders 11deolaring martial law", he_ did not see any soldiers 
posted at the doors, but accused "told.one boy to go back to the room 
and not let the girls out", and a.~cused told Davia •to guard the door 
where 'Red' was" (R.20,22). Accused said he waa go:.ng to oall the 
military polic~_(R.22). He finally left the hotel at eight o'olook 
(R.20), and aocording to Anderson told the latter that he llwas as fine 
a man as he had ever met and wobbled down the steps" (R.15). 

Helen J. Hatch, a kindergarten teacher, saw accuaed on February 
l at a quarter to twelve. He was escorting a lady. She had met acoused 
the day before at the Officers' Club. She hailed him from her window. 
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& introduced her to the lady with him. Accused wanted to know where he 
could find some liquor. & said he wanted something to drink, wanted to 
give witness a drink. According to this witness, accuaed had been drink
king. She did not smell his breath, but he talked incoherently. & WU 
under tl-..9 influence of liquor, but "very quiet and caused no disturbe.nce" 
(R.25). He waa not staggering. The lady with him was sober (R.24-27,37). 

According to Captain Winston D. Wetlauf'er., Commanding Officer, 
11 F11Company "F", 365th Infantry, the morning report ot Compa.ey- for Feb

ruary, 1943, showed accused absent without leave from 7&30 A.1!., FebruaJ"!' 
1, until 7&45 A.M. 5 February 1943 (R.8, Ex, 18A")•\ 

On cross-examination Captain Wetlaufer testified that he had 
been accused's company commander since 10 December 1942, and that during 
this time the beha'Vior and oha.ra.cter of accused was "excellent" (R.9). 

4. Accused did not take the stand in hia own behalf. Character 
testimoey introduced in his behalf was as follows a Second Lieutenant 
Louis T. Williams, 365th Infantry, testi.f'ied that he had known accused 
for six montha since they were officer ca.ndidates together at Fort 
Benning. Lieutenant Williams spoke of aocuaed as follows a 

"I have always had an exa.lted opinion of him. He is a quiet 
and modest chap. •••never in a.ey- trouble••• in nw contacts 
with him I have never seen him drunk". 

This witness was the assistant provost marshal and helped investigate 
the present case (R.28,29). Second Lieutenant Samuel wY. Strothers, 
365th Infantry, said of accused: 

11 I have known him since the first week of September, 1942. • • * 
I met him at Officers' Candidate School*•*• **•I thought he 
was outstanding. He was my No. l choice on nw rating sheet11 

• 

He stated that he graded aocused as to his mora.1 character and military 
fitness - on his military bear'ing and his conduct at the Post (R.30,31). 
Second Lieutenant Virgil T. Young, 365th Infantry, testified that ever 
since he had known acoused "he has been a soldier and a gentleman - very 
conservative". lie never noticed accused drunk and disorderly. Ha had 
seen him drink a bottle of beer· (R.32 ). Second Lieutenant Robert lee 
Brown, 365th Infantry, testified that he had known accused six months 
since they were roommates at .1/"ort Benning, Georgia. He said, speaking 
of accused, 11 IIe was a gentleman. He was very efficient at Fort Benning. 
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He wu the let.der of the squad and handled the platoon•. He had never 
known accused uto be in the ha.bit of being drunk and disorderly•. He 
had never seen accused drink anything other than beer (R.34,35). 

Defense "Exhibit A" was accused's Honorable Discharge on which 
his _character wa.s described as 11Excellent11 (R.36). 

Josephine ?.axfield, Chica.go, Illinois, testified by stipulation 
that she had known accused sinoe he was bornJ that his parents, "most 
worthy citizens", were her tenants for eighteen yea.rs; and that accused 
as a child., boy, and man was always industrious., honest, and well mannered,

I 11a truly God fearing man" (R.36 ). Benjamin I. Salinger, Jr., Chicago, 
Illinois, testified by stipulation that he had known accused for fourteen 
yea.rsJ that his parents were people of integrity; that accused's morals 
have been good and that he has not been known to drink to aJ:\Y' great excess 
(R.37). 

Sarah R. Hansen., Indianapolis., Indiana, testified by stipulation 
that ahe had been with accused for two hours and a halt around midday on · 

. February 1 (R.24,25,37)1 that she had had dinner down town with accused. 
This witness testified •most emphatically11 that tlwre waa nothing offensive 
in accused's manner or speech (R.37). William. s. Braddan, Clergyman,· 
Chicago, Illinois, testified by stipulation "I have known Reece" (accused), 
11 sinoe his birth•••. He has ever been honest, ambitious, obedient 
and honorable" (R.38). 

5. :rlw evidence shows that accused was absent without leave from 
his post and station at Camp Atterbury, Indiana.., from about 7a30 A.M., 
February l, until about 2a30 P.M., 5 February 1943, as alleged in the 
Specification, Charge I, in violation of Article of War 61. This unau
thorized absence waa established by the testimoll3' of his company com
mander and by his company morning report. No evidence in rebuttal was 
offered by the defense. 

With respect to Specification 1, Charge II, there is ample 
proof that accused was drinking at the Anderson Hotel during the early 
morning of l February· 1943. The evidence is clear that a.t about 7a00 
A.M. until 8 A.~. and. in the public lobby or the hotel acoused was drunk 
in uniform. Vernon L. Anderson testified to this. In his opinion, ac
oused 'lwu drunk". According to Anderson, accused talked incoherently 
and staggered. At a quarter to twelve the as.me morning, £our to five 
hours later, Helen J. Hatch saw aocused and recognized symptoms of al 
ooholic overindul€,'8UOe. At tnat time, according to her, he ta.lked inoo
herently and was under the influence of liquor. The bellboy Davis did 
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testify' that accused, although 11high11 
, "tight", was not intoxicated 

and knew what he was doing. Cross-examination endeavored to show that 
accused had been drugged by the woman referred to as "Red", that he 
was a victim not of drink but of drugs. However this .theory wa.s not 
substantiated. There was no evidence that accused was grossly dru:alc. 
The sole basis for considering him disorderly is Anderson's testimony 
that when he found he had been robbed, accused declared the place under 
martial law and stationed the two soldiers at the exits to prevent three 
women from leaving. thdcubtedly Anderson was excited." Learning of 
accused's loss of money and of his determination to hold the hotel 
responsible, Anderson probably ascribed to accused's conduct a more turbulent 
complexion than was warranted. Davis did not hear martial law "declared" 
nor see -che mill tary "take over". Accused asked one soldier not to let 
the girls out and he asked Davis to guard the door where "Red" wu. Un
doubtedly this wa.a to preserve status quo until the arrival of the police 
whom accused called. The illlpression one derives from the record is not 
disorder but rather a pardonable and natural excitement on the pa.rt of 
accused flowing from his loss of over a hundred dollars. Under all the 
circumstances, it can not be said that the action taken by accused to 
recover his money wa.s unwarranted or that accused was conspicuously dis
orderly. 

For the foregoing reasons, it is the opinion of the Board of 
Review that e.ocU5ed was not guilty of violation of Article of War 95, 
but rather that he was drunk in uniform, in a public place, in violation 
of .Article or War 96. 

7. According to 'IYar Department records accused, a negro, is 36 
years old. His marital status wa..s "Divorced" at the time he executed 
his Classification Questionnaire, 3 December 1942. He served in the 
Uational Guard from 1924 to 1927. He was commissioned Second Lieutenant, 
Infantry,~ of the Ulited States, 3 December 1942. 

8. A8 appears from documents attached to the record the court 
unauililOusly reconun.ended that because of accused's previous military 
service in the Illinois National Guard, his record of no previous con
victions, e.nd his potential value to the military service of the United 
States, his sentence be mitigated to a .fine of two hundred dollars and 
a reprimand. 

9. The court was legally constituted. It had jurisdiction over 
the person and the subject matter. No errors injuriously affecting the 
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substantial rights of accused were oo:mmitted d~ing the trial. In the 
opinion of the Board of Review the record is legally sufficient to 
support the findings of guilty of Charge I and its Specification., legally 
sufficient to support only so much of the findings of guilty of Charge 
II and Specification l thereof as involves findings of guilty of the 
Specification in violation of Article of War 96., and legally suffioient 
to support the sentence and to warrant confirmation thereof. Dismissal 
1a &uthorized upon conviction of violation of Articles of nar 61 and 96. 

J\.klge Advooa.te. 
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1st Izld. 

War Department, J.A.G.O., · : ... . - To the Secretary of War. 

l. Bsrewith transmitted for the action of the President are the 
record of trial and the opinion of the Boe.rd of Review in the oa.se of 
Seoonl IJ.eutenan~ Reece L • .Anderson (0-1302266), 366th Infantry. ' 

2. I concur in the opinion of the Board of Rev16W' that the record 
is legally sufficient to support the findings of guilty of Charge I 
and its Specification, legally euffioient to 1upport only so much ot 
the findings of guilty of Charge II and Specification 1 thereof as in
TOl'T81 findings ot guilty of the Specification in violation of Article 
of War 96, and legally sufficient to support the aentenoe and to warrant 
confirmation thereof. I recommend that the 1entenoe be confirmed but 
tha.t the forfeitures be remitted and that the sentence aa thus modified 
be 1uapended during the pleasure of the President. 

\ 
8. Inoloaed are ,. draft of a letter tor your sigm.ture, tra:ns

mitting the record to the President for his action, and a form of 
Executive action designed to oa.rry into effect the reoommendation-here
inabove ma.de, ehould such aotio~ meet with approval. 

n ~ 
~ . .._..,,,....,,_,_·~------....-

~ron C. Cramer, 
1'..a.jor General, 

8 Inola. The Judge Advocate General. 
Inol.l•Reoord of trial. 
Incl.2-Draft of let. 
for 1ig. Seo~ of War. 

Inol.3-Form of action. 

(Sentence confirmed but forfeitures r~mitted. Execution suspended. 
G.C.M.O. 20.3, 17 Aug 1943) . 
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CM 234286 

) 8TH SERVICE COWr.AND 
UNITED STA'fES ) .AJ'JifY SERVICE FORCES 

) 
v. ) Trial by G.C.H., convened at 

) Fort Sill, Oklahoma, April 9, 
Private ROBERT PHELPS ) 1943. Dishonorable discharge, 
(35154793) 4th Animal ) total forfeitures and confinement 
TranspQrt Battalion, Field ) for fifteen (15) years. Federal 
Artillery School, Fort ) Reformatory, El Reno, Oklahoma. 
Sill, Oklahoma. ) 

REVIEW. by the BOARD OF REVI.i!.W 
CRESSON, LIPSCO\lB and SLEEPER, Judge Advocates 

1. The record of trial in the case of the soldier named above 
has been examined by the Board of Review. 

2. The accused was tried upon the following charge and Specifi
cation: 

CHARGE: Violation of the 93rd Article of War. 

Specification: In that Private Robert Phelps, Fourth Animal 
Transport Battalion, .Field Artillery School, did, at 
Fort Sill, Oklahoma, on or about March 15, 1943, with 
intent to commit a felony, viz., rape, commit an assault 
upon Miss .Alta Reagan by throwing her upon the ground, 
hitting her in the face with his fist, tearing her under
clothing, getting on top of her and then and there ,' 
attempting to have carnal knowledge of the said Miss 
Alta Reagan, forcibly, feloniously and against her will. 
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He,pleaded not guilty to and was found guilty of the Charge and Specifi 
cation. Evidence of two previous convictions, one by special court
martial for violation of Articles of war~ and 96, and one by summary 
court-martial for violation of Articles of War 61 and 69, was introduced. 
He was sentenced to be dishonorably discharged the service, to forfeit 
all pay and allowances due or to become due, and to be confined at hard 
labor for fifteen years. The reviewing authority approved the sentence, 
designated the Federal Reformatory, El Reno, Oklahoma, as the place of 
confinement, and forwarded the record of trial for action under Article 
of Viar 5~. 

3. The evidence for the prosecution shows that, at about 5 o'clock 
on the afternoon of March 15, 1943, Miss Alta Reagan, an 18-year-old 
employee of the Civilian Personnel Off:i,ce, Fort Sill, Oklahoma, took a 
walk with her co-worker, Miss Lorene Gage. They went north from their 
barracks to Medicine Creek, across which they waded, and continued their 
walk on the other side.· At about 6 p.m., while it was still daylight, 
as they again approached the creek on their homeward Journey, they saw 
the accused, a colored soldier whom neither of them knew. The accused 
asked them the time. '!'hey replied, and he then inquired if they would 
like some candy. They answered "Nott, and resumed their walk. The ac
cused circled around from the spot where he had first spoken to the 
girls, and intercepted them at the creek bank, where, blocking their 
path, he requested .them to sit dorm and talk to him. When they refused, 
he sat down himself, and repeatedly entreated the girls to remain and 
talk. Miss Gage was immediately frightened and remained standing, out 
Miss Reagan, for a moment, knelt or squatted, facing the accused. He 
then asked each one "Have you ever been frenched?tt. At this, they both 
became frightened and, answering "No", started away again. Miss Gage 
hurried along the creek bank to cross at another point. Miss Reagan, 
who was not wearing stockings, removed her shoes and started immediately 
to wade across the creek. She had almost ,reached the other side when 
the accused grasped her shoulder. She knocked his ann off. He stooped 
down as if to pick up a rock. She then ran up the bank. He pursued her 
and .seized her from the rear with both arms. She resisted and during 
the struggle that followed, he r~ised h~r skirt and tore her drawers, 
in an apparent effort to pull them off. He then forced her to the 
ground, flat on her back, while he straddled her waist. As she struggled, 
he struck her on the face with his fist three times. One of his blows, 
which cut and bruised her forehead over her right eye, drew blood. During 
the struggle the accused inquired of :Miss Reagan, "Do you want me to rape 
you?". 1'.iss Gage, who saw the encounter from start to finish, was screaming 
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a.1.1 the time. Suddenly the accused jumped up and ran away. Harry L. 
Arnold, Chief Foreman Plumber at Fort Sill., who lived on the reserva
tion about 100 yards from Medicine Creek,· heard screams and ran to 
the creek where he saw the girls coming up the bank. Both were crying 
hysterically, and Miss Reagan was bruised and cut over the right eye. 
Both of the girls positively identified the accused as the person 
who committed the offense (R. 7-14., 18., 19., 38). 

4. The defense offered no evidence;· The accused was advised of 
his rights and elected to remain silent (RO: 39h 

. 
• I 

5. In order to support the .finding of gllil.ty., the record must show 
competent evidence that the accused camnitted an assault upon Miss Alta 
Reagan on March 15., 194~., with the intent to rape. 

An assault with intent to commit rape is defined as a 

•* * * an attempt to commit rape in 'Which. the 
overt act amounts to an assault upon the woman.in..;. 
tended to_ be ravished. *.* *• 

. * * 
' •The intent to have camal .knowledge of the 

woman assaulted by force and without her consent 
· must exist arid concur with the assault. !n other 
words., the man must. intend to overcome SXJy resis
tance by force., actual. or constructive and pene- · 
trate the womanis person. Any less intent will · 
not suffice. · ·· 

"Once an assault with intent to commit rape 
is inade., it is no 'defense that the man voluntarily 
desisted• (par. 149!, ~.C.M • ., 1928). · 

The uncontradicted and i'ully·corroborated testimony of.tqe prosecutrix 
establishes every element of the offense charged. It shows . that the 

• 	accused assaulted Miss Alta Reagan at Fort Sill, Oklahoma, by first 
grasping her by the shoulder as she crossed the creek., then pursuing 

. 	 her up the bank~ seizing her with both of his hands, and forcing her to 
the ground. In.the e~uing stry8gle., he struck her face three times 
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with his .fist. His intentions were clearly shown, not only by his actions, 
but also by his indecent question during the conversation that preceded 
the assault, and his illuminating inquiry during the struggle. His act 
of raising Miss .Reagan's dress and attempting to remove her drawers 
furnishes .further convincing evidence of his intent. The Specification 
alleges and the evidence shows commission by the accused of ass·ault 
with intent to commit raJ)e in violation of Article of War 93. 

6. The accused is about 20 years of age. He was inducted into the 
.service on March 17, 1941.. His record shows no prior service. 

?. The court was legally constituted. No errors injuriously affecting 
the substantial rights o:f the accused were connnitted during the trial. In 
the opinion o;f the Board of Review the record of trial is legally suffi 
cient to support the .findings of guilty and the sentence. Dishonorable · 
d:i'.scharge, total forfeitures and confinement at hard labor for twenty 
years are authorized upon conviction of an assault with intent to com.init 
rape, in violation of Article of War 93. 

{bl. 0<'16 ~!,~ -<'. , Judge Advocate. 

~{~Judge Advocate. 

~~,,. AD~ Judge. Advocate. ·7 I 
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11 JUN 1943SPJGH 
CH 234295 

t'l• D 
. U 1'~ I T E D S T A T E S 	 ) FOURTH SERVICE COMMAND 

) ARMY SERVICE FORCF.s 
v. 	 ) 

) Trial by G.C.M., convened at 
Private CHARLIE C. BEENE, ) Fort Benning, Georgia, April 
alias Private JAIIBS D. ) 6, 1943. Dishonorable dis
LANDIS t (18007107), Head ) charge, total forfeitures and 
quarters and Headq~arters ) confinement for seven (7) 
Compa.nyj 2nd Battalion, ) years. Federal Refdrmatory. . 
23rd Infantry. ) 

HOLl.HNG of the BOA.RD Qlt"' REVIEVf 
HILL, DRIVEH. and LOT'IBRHOS, Judge Advocates 

1. The record of trial.in the case of the soldier named above runt 
been examined by the Board of Review. 

2. The accused was tried upon the following Charges and Specifica
tions: 

CHARGE I: Violation of the 54th Article of War. 

(Finding of not guilty) 


Specification: (Finding of not 	guilty) 

CHARGE II: Violation of the 58th Article of \7ar. 

Specification: In that Private Charlie C. Beene., Headquarters 
& Headquarters Company, 2nd Battalion., 23rd Infantry., 
alias Private James D. Landis, Service Company, 501st Para
chute Infantry, did., at Fort Sam Houston, Texas., on or 
about 2 September., 1942, desert the service of the United 
States and did remain absent in desertion until he was ap
prehended at Dallas., TexB.s, on or about 12 February, 1943. 

CHARGE III1 Violation of ,the 93rd Article of War. 
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Specification 1: In that Private Charlie c. Beene, Head
quarters & Headquarters Comparzy-, 2nd Battalion, 2Jrd In
fantry, alias Private.James D. Landis, then Technician 
Grade V James D. Landis, Service Compacy, 501st Parachute 
Infantry, d:i.d, at Camp Toccoa., Georgia, on or about 
February·), 1943, feloniously embezzle by fraudulently 
converting to his ovm use \p30.00 lawful money of the· 
United States., the property of' Private Raphael L. Burkey, 
Compaey "Btt, 501st Parachute Infantry, entru;:;ted to him 
for Private Raphael L. Burkey by Private First Class John 
Eagan. 

Specification 2: In that Private Charlie c. Beene, Head
quarters & Headquarters Company, 2nd Batui,lion, 2Jrg In
fantry, alias Private Jam"ls D. Landis, then Technician Grade 
V James D. Landis, Service Compacy, 501st Parachute in
fantry, did, at Camp Toccoa, Georeia, on or about February 
3, 1943, felonious]y embezzle by fraudulently converting 
to his own use ~plOl.60, lawful money of the United States, 
the property of Private Edvrard E. Endsley, Compacy "B", 
501st Parachute Infantry, entrusted to him for Private 
Edward E. Endsley by Private F'irst Class John Eagan. 

Specification 3: In that Private Charlie c. Beene, Head
quarters & Headquarters Comparzy-, 2nd Battalion, 23rd In
fantry, alias Private James D. Landis, then Technician Grade 
V Ja~es D. Landis, Service Company, 501st Parachute In
fantl""J, did, at Camp Tocc0a, Georgia, on or about February 
3, 1Y43, felonfously embezzle by fra:udulently converting 
to h:i s mm use '.;,h2.00 lawful money of the United States, 
the pro::,erty of Private Richard A. Hackett, Compacy "B", 
501st Parachute Infantry, entrusted to hi.~ for Private 
Hichard A. Hackett by Private First Class John Eagan. 

Specification 4: In that'Private Charlie C. Beene, Head
quarters & Headquarters Company, 2nd Battalion, 23rd In

. f'antry, alias Privat~ James D. Landis, then Techru.cian Grade 
V James D. Landis, Serv:i_ce Company, 501st Parachute In
fantry, clid, at Ca!J'.p Toccoa, Georgia, on or about February 
3, 1943, feloniously embezzle. by fraudulently converting to 
his own use $7J.OO lawful money of the Untted Stc'.tes, the 
property of Private William A. VcDonald, Company "B", 501st 
Parachute Infantry, entrusted to him for Private William A. 
lfcDonald by Private First Class John Ea,ean • 
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Specification 5: In that Private Charlie C. Beene,.Head
quarters & Headquarters Company, 2nd_Battalion, 23rd In
fantry, alias Private James n. Landis, then Technician 
Grade V James D. Landis, Service Compan;y, 501st Para
chute Infantry, did, at Camp Toccoa, Georgia, on or 
about February 3, 1943, feloniously embezzle by fraudu
lently converting to his .own use $20. 00 lawful money of 
the United States, the property of Private William H. · 
McGowan, Company "B", 501st Parachute Infantr<J, entrusted 
to him for Private ,Nillie.m H. McGowan by Private First 
Class John.Eagan. 

I 
Specification 6: In that Private Charlie c. Beene, Head

quarters & Headquarters Compan;y, 2nd Battalion,. 23rd In
fantry, alias Private James D. Landis, then Technician 
Grade V James D. Landis, Service Company, 501st Para
chute Infantry, did, at Camp Toccoa, Georgia, on or 
about February 3, ·1943, -feloniously embezzle by fraudu
).ently converting to his ovm use $24.00 laviful money of 
the United States, the property of' Private Joseph E. 
Mallette, Company "B", 501st Parachute Infantry, entrusted 
to him br the said_ Private Joseph E. Mallette. 

Specification 7z In that Private Charlie C. Beene, Head
quarters & Headque.rters Ccmpaey, 2nd Battalion, 23rd In
far..tr'l.r, alias Private Jar1.es D. Landis, then Technician 
Grade V James D. Landis, Service Compan;y, 501st Parachute 
Infantry, did, at Toccoa, Ge()rgia, on or about February 
3, 1943, feloniously embezzle by frauduletitly converting 
to his own use $260.74 lawful money of the United States,· 
the property of First Lieutenant Loyal K. Bogart, Compan;y
"B", 501st Parachute Infantry, entrusted to h:irl for First 
Lieutenant Loyal K. Bogart by Private Arnold•. 

The accused pleaded not guilty to all Charges and Specifications. He 
was found not. guilty of Charge I.and its Specification, guilty of 
Charge II and its Specification, and guilty of Charce III and the 
Specifications thereunder. He was sentenced-to dishonorable discharze, 
total forfeitures and confinement at hard labor for ten years. The re
viewinc authority approved the sentence but reduced the period of con
finement to seven years, designated the Federal Reformatory, Chillicothe, 
Ohio, as the place of confinern~nt and forwarded the record of trial for 
e.ction under Article of War 5~. 
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3 •. The evidence is legally sufficie~t to support the findings of 
· guilty of Charge II and its Specification and of Charge III and Speci
fi~ations 6 ·and 7 thereunder. 

4. The only question requiring consideration is whether the evi
dence is legal]y sufficient to support the findings of guilty of Speci
fications 11 21 3, 4 and 5, Charge III. · . · 

The evidence·for the prosecution, in pertinent part, shows that 
on February 3, 1943, the compa.ey of accused, then stationed at Fort 
Benning, Georgia, went on a practice field maneuver from which it re
turned on the afternoon of the following day. Accused was acting supply 
sergeant and did not take-part in the maneuver. He stayed in barracks 
with the charge of quarter's and,· Private First Class John Eagan vrho 
had just been released from the hospital (R. 10-13, 18-19).

. . I 

The enlisted men had been paid recently and ei~ht ·of them left 
their billfolds, or wallets, containing various sum~ of money with 
Eagan to keep until they returned. Eagan gave seven of the billfolds to 
accused for safekeeping. In the supply room there was a recorcs chest, 
or safe box; equipped with a lock, in which the records of the supply 
sergee.r-t and .some valuables were kept. Eagan counted the money in each 
of the seven billfolds in the presence of accused, then cave them to 
him and they were placed in the chest in the presence of Eagan. The 
understanding we.s that accused was to return them to Eagan the next de.;,, 
February 4. there were two keys to the lock on the chest and accused 
had both of them. Five of the seven wallets which Eagan turned ove~ ~o 
accused were owned by.the same enlisted men and contained the identicul 
smns of money alleged in Specifications 1 to 5 inclusive, Char[;e III 
(R. 14-18, JO, 35, 42). 

When the men Cc?.l!le back from the maneuver and asked Eagan for 
their money he searched all over cr.~1e.P for accesed but to no avail. The 
Company Comaander, Ca.pta1,n Raymond V. Bottomly, also searched· for ac
cus~d but could 'not find him.' Accused did not return to Fort Benning 
m:rtil after he J::'.ad been apprehended as a deserter at Dallas Texas on 
:February 8. On February 5 Captain Bottornl~r entered the sup~]y roo~ and 
opened the recor~s ~he~t after he had hunted around the regiment and 
found a key to fJ.t it in another compe.rJ;ir. He had to "fiddle" with the 
:-o~~ fo~ about he.lf an hour before he could ret it open. There was no 
inaication tl~t anyone had ta,npered with the chest or t,hat the lock 
thereon had been forced (R. 17, 42-43). ' 
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In addition to the seven wallets which Eagan had given ac

cused, the latter had received, f~om members of the comPaI\Y, two 

other wallets which also had been deposited in the chest. Captain 


. Bottomly found:, in the chest, "aboutn eight wallets. All of them 
were empty except three, which contained money in secret folds. In 
his testimony, Captain Bottomly did not specify l'ihich wallets ·were 
empty and which were not (R. 10, 24., 29~30., 41-45). 

None of the enlisted men who left their wallets with Eagan 
testified at the trial. Eagan testified that he was not.present when 
the supply chest was opened by .Captain Bottonuy. When he was asked 
who had given him the money.,· Eaga:n started to · answer, 11Private McDonald., 
$73.00; Private Davis, $Jl.00", then remarked., parenthetically, "I 
think their money was in a secret place in· the billfolds and they got 
it back11 • Other· than the statement just quoted ·there is nothing 'in 
the testimony of Eagan or elsewhere in the record to indicate whether 
or not the money in aey of the billfolds entrusted to him was returned 
to the owner. It appears from the evidence that the money in the two 
wallets left with accused by persons other than Eagan was ·never re
ceived by the owners after Captain Bottomly opened the supply chest (R.15
22., 24.,.32-33). 

5. The defense offered no testimony. The accused elected to 

remain silent (R. 45-46). · 


6. It appears from the undisputed evidence ~at when the company 

of accused went on a maneuver, accused, who was acting supply sergeant 

stayed in.ba?Tacks; that nine members of the company directly or in-. 

directly turned over to him for safekeeping., their wallets containing 

various sums of money; and that the nine wallets, together with their 

contents were deposited in a chest or lock box in the supply room. 

Seven of the wallets had been handed to Private First Class .Eagan by 

the ormers and he turned them over to accused. Five of those 

seven wallets contained the sums of money alleged to have been em

bezzled in Specifications l to 5, Charge III. There were two keys to 

the chest and accused had both of them. Y/hen the company returned from 

the maneuver accused had disappeared from the cc1.mp and was not seen 

agai~ until he had been apprehended in desertion at a distant place 

eight days later. Yvhen the Company Commander, Captain Bottomly, opened 

the supply chest he found therein "about" eight wallets. All of them 

were empty except three which containeci money in se'cret compartments • 
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Captain Bottomly' did not state which wallets were empty or which were 
not. It affirmatively appears from the testimony that the owners or 
the two wallets which accused received from pt!lrsons other than. Eagan 
did not get back the money which the wallets contained. Eagan, 
testified concerning two· of the enlisted men whose wallets he had de
livered to accused., "I think their money was in a secret place in 
the billfolds and they got it back". It appears that one of them, 
Private iicnonald, is t!'J.e person nained in Specification 4, Charge III 
as the o,mer of the money therein alleged to have been embezzled but 
the other, Private Davis, is not mentioned in any of the specifica
tions. 

· Eagan was not present wh,en the supply chest was opened by 
Captain Bottomly and there is nothing in the record to indic~te that 
he otherwise acquireq firsthand knowledge of the identity of the owners 
of the wallets which had money hidden away in secret compartments. 
However, even if the ste.teme!lt of Eagan as to the identity of two such 
owners be taken at its face value the identity of the thlrd owner remains 
undisclosed. The third o?mer must have been one of .the enlisted men 
whose wallet and money was turned over to a~cused by Eagan, but which 
one it is impossible to determine from the record. 

An essential element of the offense of embezzlement is that 
the accused fraudulently converted or appropriated the money intrusted 
to him (par. 148h, !IC!~, 1928). The evidence in support of that element 
is wholly circunistantial. Vlhen circumstantial evidence alone is re
lied upon to sustain a conviction, in order to be sufficient it must 
point directly and unerringly to the guilt of accused. Mere suspiciens 
or probabilities are. not enough. The facts must exclude every reason
able theory or hypothesis except that of guilt (Wharton's Criminal 
Evidence, 11th Ed., 16o4-1606; CM 195705 Tyson). 

Measured by the principles just stated., the circUJ11stantial 
evidence in the instant case is not legally sufficient to ·support the•· 
findings of guilty of Specifications 1 to 5, Charge III. As to any 
one of such Specifications the sum therein alleged to have been em
bezzled by accused, so far as the record shows, may have been the money 
hidden.in a secret fold of one. of the wallets found in the supply chest 
by Captain Bottomly and., therefore, never·appropriated or converted by
accused at all. · 

7. The ~~mum limit of punishment for ~mbezzlement of property 
of a value of ~50 or less and more than $20 (Specification 6, Charge III) 
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is confinement at hard labor for one year, and of property of a value 
of more than $50 (Specification 1, Charge III) is confinement at hard 
labor for five years. There is no maximum limit of punishment for 
desertion in time of war (Charge II) (par. 104_£, MCM 1928J A.W. 58). 

Confinement in a penitentiary is authorized by Article of 
War 42 for desertion in time of war and.for the offense of embezzle
ment of property of value in excess of $35 (Specification 7, Charge 
III), recognized as an offense of a civil nature and so punishable 
by penitentiary confinement for more than one year by section 22-1202, 
Code of the District of Columbia, 1940. 

8. The accused is 22 years of age. The charge sheet shows that 
he enlisted on November 14, 1942, .with prior enlisted service from 
October 24, 1940 until tenr-inated by desertion on February 21, 1941, 
and from December 15, 1941. 

9. For the reasons stated, the Board of Review holds the record 
of trial legal]y insufficient to support the findings of guilty of 
Specifications 1, 2, 3, 4 and 5, Charge III, legal]y sufficient to sup
port the findifl$S of guilty of Specifications 6 and 7, Charge III, and 
of Charge III, of the Specification, Charge II, and of Charge II, and 
legally sufficient to support the sentence. 

~--.-~.;a...;.'""'---=--.C:----__~---(._~++-....c:-_j__~·' Judge Advocate 

, Judge Advocate k~-~ 
-~~~------------' Judge Advocate ...... .,.,.. .... 
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SPJGH. 

CM 234295 


1st Ind. 

war Department, J..A.G.o. .JIJN 1 6 1943 - To the Commanding General, 
Fourth Service.Command, A:rrrry Service Forces, Atlanta, Georgia. ' 

l. In the case of Private Charlie c. Beene, alias Private James 
D. Landis (18007107), Headquarters and Headquarters Compzuv-, 2nd , 
Batta.lion, 23rd Infantry, I concur in the foregoing holdi1:3g o! the 
Board of Review. I recol:ll'lend, for the reasons therein ~ted,.that 
the findings of guilty of Specifications l, 2, 3, 4 and 5; Charge III, 
be.'disapproved. Thereupon you will have authority to order the execu
tion of the sentence. 

· 

·e: 
~ 

-~ ~o- -- e 

2. WhfEln copies of the published order in thls case are forwarded 
to this office they should be accompanied by the for~going holding and, 
this indorsement. For convenience of reference and to facilitate at 
taching copies of the published order to the record in this case, please 
place the file rrumber of~ record in brackets at the end of the 
published order, 

. Myron C. Cramer, 
! JUN 17 l3 AM Major General, 

t. he Judge Advocate General. 

C>1~- ... .-~MEO 
,a~ C"t"6>•~TM!'NT 
....,,c,·!- 0, SV•""l.V 

J.A.e..O 
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WAR DEPARTl!ENT 
Arrrry Service Forces 

In the Office o:f Tbe Judge .Advocate General 
• Washington., D.C. 

SPJGN 
CM 234296 

1 4 JUL 1943 

UNITED STATES ) 
) 

FOURTH SERVICE cq:r.lMAND 
ARMY SERVICE FOil,c.ES 

v. ) 

1Jajor ALBERT W. PENUilJGTON 
(0-127546)., Infantry. 

)
), 
) 

Trial by G.C.M.·., convened at 
Camp Croft.,· South Carolin,a., 
30 March ,1943. · Dismissal. 

OPINION of the BOARD DF REVIEW 

CRE:SSOU., LIPSCOIJB and .SLEEPER., Judge Advocates . 


1. The record of trial in the case of the officer named· above 
has been examined by the Board of H.eview and the Board submits this., 
its opinion., to The Judge Advocate General. 

2. The ac·cused was tried upon the following Charge and Specifi 
cations: · 

CHARGE: Viola ti.on of the 95th Article of War. 

Specification H In that llajor Albert .w. Pennington., 
· 	 Infantry., Infantry Replacement Pool., Infantry Re_-

placement Training Center., Ca:rnp Cro:ft~ South Carolina., 
was., at the Officer's Club., Camp Groft., South Carolina., 
on or about January 31., 1943., drunlc and disorderly 
while in unifonn. 

Specification 2: In th,9.t Major Albert w. Pennington., 

In:fantry.,. Infantry Replacement Pool., Infant~ 
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Replacement Training Center~ Camp Croft., South 
Carolina, didr at the Officer's Club., Cami> . 
Croft, South Carolina., on or about January .'.31., 
1943, wrongf'ully assault Miss Ruby Barnhill of 
Spartanpurg; South Carolina by twisting her arm 
violently; slapp~ her face; shaking her tlo- . 
lently; choking her with both hands,and either 
striking or pushing her with such force and' vio
lence as to cause her to fall to the floor. 

SpccH'ication J: In that Major Albert '\1. · Pennington, 

Infantry, Infantry ReplacCE.ent Pool, Infantry 

Replacement Training Center, Camp Croft, South 

Carolina, did, at the Ofi1cer 1s Club, Camp Croft, 

South Carolina, on or about January 31, 1943, 


· wrongfully threaten and de:r.:ea."'l lli.ss Ruby Barnhill 
of Spartanburg, South Carolina, by using the following 
vile, profane, obscene, and abusive language to ld.t: 
you double-crossing bitch; you old .bitch; God-damn 
you, if you double-cross me I will kill you; in the. 
presence of numerous ofiioors with their wives and 
lady companions. · 

He pleaded not ·guilty to and was found guilty of ~he Charge apd all 
Specifications. He was sentenced to be dismi.ssed the service. ·The 
reviewing authority approved the sentence and forwarded the record of 
trial for action under Article of War· 48. 

J. The evidence for the prosecution shows that on the night of 
31 January 1943, at Camp Croft, South C.?,rolina, a mixed crowd of 
civilians, officers and their ladies, were present at the Officers' 
Club, where the accused and Miss Ruby Barnhill were first obs.irved 
as members of a group of eight or more, seated at three tables which 
had been pulled together, in the barroom. When this particular party 
broke up the accused and his companion moved over to another table 
by themselves, where they had two or three drinks. It was about 
ten o'clock and everyt,hing was quiet - "quieter than usual :for , 
Sunday night" - when the accused i'dlo was in unifonn wearing, his,;::. · 
major's insi"gnia, repeatedly and vociferously ordered his companion 
to •shut up". 'l'h!s club was practically f'ull, and evel"'Jbody was looking 
at them. ?Jis.s Bamhill was crying, and the accused,' sounding of£ about 
11 Jutso and Commando stuff11 , began twisting her arm with such apparent, 

-2



(327) 


.severity that the bartender ~eported hi~ conduct to the mess of~cer 
.who was also in charge of the club. Arriving at the bar, the latter 
saw the accused ."in a'half stance" over his companion twisting her 
am 'with his left haTJ.d, and chold.nc her; whereupon he··returned to 
his office and, "Id.a loud speaker, requested the accused to report 
to him there. '?!hen the .accused appeared, the mess officer testified, 
"I told him that we were receiving complaints as to his actions in the 
Club, and that if he didn't refrain .from them I wished 'that he would 

.leave the Club. -::- -i:- * ne said that he had been trying to get this 
God-c.amn b:;tch out o:f here all evening" (R. 10-12, 18-25, 27-ct, 
40-42, 44),. .. · · . 

Th~i accused returned to the bar where he resumed the · twisting 
of the arm ~t his weapi~ companion, whom he slapped once, saying 
"something about., _'you God damn bitch, I will learn you how to go 
over to Gaffney and two-time me. I will show some of these Conmiando 
tricks'"· The bartender again eomplained to the mess officer, who 

·returned to the bar, l'lhere he .found the accused still twisting the 
lady's arm, and the lady crying; then again employed the loud speaker 
to call the accused to his office. This time, the accused said "he 
would get her out as quickly as he could". The mess officer·ordered 
a car to transport the accused from the club. The latter did not 
leave immediately "but after a period of time he did",· goins to the 
front porch, where, in the presence of the mess officer aTJ.ci his wife 
and tTm other officers and their ladies, the accused continued to 
abuse Miss Barnhill, slapping, pushing and on one occasion striking 
her, repeating his ·remarks about "faro-timing" and 11 Corinnando tricks", 
cursing and threatening to kill her, should she double-c!'oss him 

--aga:i.n, using one of her arms to throw her over his should~r, and both 
of his hands to push and shake her. Twice he threw or pushed her ta 
the floor. She offered no resistance, har only audible remarks being 
requests for cigarettes. lfpen, after _they had been on the porch for 
about ten minutes, the automobile, which t11e mess of'i'icer ordered, 
arrived, Itiss Barnhill eot in first - 11;,jajor Pennington didn't seem 
to want to go, and he wouldn't eo unless ·she did". Finally, the 
mess officer testified, 11He someho1'T aid get into the car", and "I 
instructed the driver to take ~ to the main gate". The accused 
was apparently intoxicated, and his companion also perceptibly under 
the influence of intoxicating liquor (R. 12-19, 20-23, 24-26, 32-36, 
38-39, 42-45). 

With the court I s pennis sion - and no. oj:)je_ction by the defense 
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the tr.ial judge advocate stated a subpoena had been issued for Miss 
Barnhill and every effort made to locate her, but unsuccessfully 
(R. 46). 

4. The evidence £or the defense, consisting solely of the ac

cused's sworn testimony, after his rights as a witnes~ had. been duly 

explained to him, shows that from August 1n6 until April 1917, he 

was a member of the Royal Naval Transport Service, B.E.F.,. Salonica, 

Greece, where he was twice under fire. After enlisted servict w.l.. th 

the United States Army commencing 29 May 1917, he was commis91-oned 

second lieutenant 5 April 1918, and promoted to first lieutenant 

in September of the same year. He was discharged 19 February 1919, 

commissioned first lieutenant, Reserve Corps, 22 April 1919, promoted 


. to. 	 captain, Infantry lieserve, in 1922, and to major, Infantry Reserve, 
May 193.0. · He was reappointed major, Inactive Reserve, 12 April 1940, 
due to high blood pressure, and last ordered to active duty :2 October 
1942. ·His seven previous tours of duty as a reserve offic~r were in 
1922, 1923, 1924, 1926, 1928, ~930, and 1931 (R. 47-48). . .. 

His income as insurance claim agent, adjuster and, later, 

vice-president, in civilian life, ranged from e2000 to $6000; during 

which time he took part in Legion activities; and, from 1937 to 1939, 

organized, commanded and drilled a boys' brigade 1tlth a membership 

of 165 (R. 48-49) • , . . 


Upon reporting to Camp Croft 2 October 1942, he attended . 
the pool school, .from 'Which he graduated 3 November 1942, and later~ 
after two brief assignments - was attached - not assigned - to the 
27th Training Battalion, where his duties have been "nothing .of a 

· definite nature" and did not occupy his .f'ull time. He has "inspected, 
checked the garbage, ordnance, general police or area, mess halls, 
kitchens", on one occasion "took 328 men to Blanding on a troop train", 
and has endeavored to secure additional duty (R. 49-50).· · 

When he came on active duty., he had not. had a drink tor 
eight months, and had stopped snoking to reduce his blood pressure 
because he wanted to get back' in the service. · He started drinking 
again in the middle of· November 1942. Two of his four sons had re
cently enlisted, and his wife was ill and hysterical, 'When he ob
tained a ten-day leave; during vim.ch he made arrangements f'or the · 
change of surroundings which the doctor prescr.ibed for Mrs. Pennington. 
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After his return to Camp Cro.ft, he became. acquainted - "the ·latter 
part· of November, or the .first week in December" - td.th Miss Barnhill. 
He was int;rod;uced to her by her uncle, "a former member of the 81st 
Wildcat.Division_", and a 11Lcgionaire", whose home the accused often 
visited.· Arter this introduction, the accused and 1',iss Barnhill 
"went out quite_ o:t'ten with her aunt and uncle". Finally they .found 
they wer~ get~ .fonder of each other than they shoulei; and, on 
the night of Jl 'January 1943, went to the officers• club with the 

· idea of having a .f1na1 dinner. "After we aITived there" ,""the ac
cused testi.f'ied, 

"I had several: drinks and toward the latter part or
the evening'the young lady began to get demonstrative. 
Well, she got stubboni when I suggested leaving there, 
and she got up on a chair and I realized where I was 
and that I was in uniform and I grabbed herwrists 
and she was feeling good, as the saying gGes, and I 
could !eel the drinks that. I had. She insi.sted that 
she was going out and I told her that if' she got up 
on her feet and made a scene that it 110uld be detri 
mental to all of us. a · 

The accused went to the mess officer's o.f'fi.ce, 

"and as quickly as possible when he told me there 
was a car coming we got our wraps from the cloak 
room. In the meantime, she -found her pocketbook 
which she had left'at the first table, then -we wont 
out on the varch and stood. So far as striking y:ier, 
or chokill{; her, I don't recall anything of the sort, 
but I do. recall taking her by the front of the coat·. 
'l'hen we went to the l\Jain Gate and I returrted to ·Camp. 11 

(R. 50-52). 

On cross-examination, the accused testified that he did not 
· know of Miss. Barnhi.ll's reputation around town, nor· receive infbrma
tion from her on the occasion bf her trips to Gai'fuey, ;yhi.ch •used to 
be her home tovm11 • Ile did not know that she habitually came into the 
camp, or that 11 she was going by the name of l:tuby Speiicer". He had seen 
her once since their farewell dinner at the club, about three or four 
days afterward, and had no idea 'Where she was on the date of the trial 
(R. 52-55) • 
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He expressed his desire to continue to serve - ·where he is best. 

fitted - in the Army of. the United States (R. 52). 


5. Specification 1, of the Charge alleees drunkenness and disorder at 
the officers'. club, both of ,lhich are clearly established, on the date and 
at the place .specified. Various phases of his unmannerly and prolonged 
assault on his female companion, alleged in Specification 2, were attested 
by seven witnesses, several' of whom testified, as well, to profane, threaten:
ing and abusive language, applied to the sa'!le woman, in the presence of · 
numerous officers with their .w;i..ves and ladies, as alleged in Specification 3. '. 
The protracted artd violent drunk~n abuse, in a public place, of a.helpless 
non-resisting female - even though intoxication, in her cas~, may have · 

. precipitated the throes of a "crying jag" - is conduct unbecoming ei.ther · 
· - an ofl'icer or a gentleman. The evidence amply sustains the findings of· · 
· guilty in violation of Article of 1Yar 95. ·· 

6. The accused is .47 years of age. War Department records ·show. 
that he accepted original appointment in the·. Of'ficers Reverve Corps., 22 April 
1919, as first lieutenant; reappointment 12 April 1940 as major. He was f'ound 
physically disqualified -21 "July 19-4]., and transferred to the Inactive 
Reserve•. On. 18September 1942, he was assigned to the .Infantry .Replace-. 
ment Trainipg Centre., .Camp Croft; S. C~, 1'11 tJ1 4 September' 1942, designated 
as date.of rank.,·and 2. October 1942, ef'fective date of duty. He reported· 
for active duty 3 October 1942. ,His resignation tendered on 17 February 
1943, through channels, for the i::ood of the service, as approved by~ 
his regimel)tal commander., am its acceptance reconnnended both by the 
COl!Ullandi.ng General, I.R.T.C., Canp Croft, S. C., and' by the C9Illmanding 
General; Fourth S~rvice CoI!ltlland, the latter further recom.'llending -"that 
the separation be recorded under conditions other than. honorable, and that 
the officer concerned not be awarded a Certificate of .Service"; On · 
l March 1943., his ;resir,nation was submitted by order of the Secretary of , · . 
War, to the Coimnanding General, Army Ground Forces, for recommendation~ 
The office of The Adjutant General informally states that the resignation · 
was disapproved. 

?. The Court was legally constituted. No er~rs injuriously affecting 
the substantial rights of the accused were connnitted during the trial. 
The Board- of' lteview is of the opinion that the record of' trial is legally 

· su:tfi.cient to support the findings of gurlty of the Charge and its Speci

fications; legally su.f.ficient to support the sentence and to warrant con

firmation thereof. Dismissal is mandatory upon conviction of violation 

of Artic~e of War 95. · · · 


~?.~Judee AdVocot~. 

~,Jud,::e Advoe,t,.
-6
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SPJGN 
ru 234296 

1st Ind. 

~,~,'1~? 

11ar Dcpartmnt, J.A.G.O., - To the Actine 
Secretary of War. 

1. Herem.th transmitted for tllG action of the Presiclbnt are the 
.record of trid and the opinion of the Board of Heview in the case of 
Eajor Albert Tl. Penninc;ton (0-127546), Infantry. 

2. I concur in the opinion of the Board of Hevizrr that the re
cord of trial is legally sufficient to support the .findings of guilty, 
and. lee;ally sufficient to support the sentence an:i to warrant confirma
tion thereof. I reco1mncnd that the sentence of dismissal be confirmed 
and ordered executed. 

J. Incloscd are a ciraft,o~ a letter for your sir,nature, trans
mitting the record to the f'reside_nt for his action, and a form of 
E.'Cecutive action desir;ned to carry into effect the. foregoing recom
mendation should it In?et with your approval. 

~. ~--.. --·-
Myron C. Cramer, 

l:ajor General, 


The Judge Advocate General • 


.3 	 Incls. 
Incl 1 - Record of trial. 
Incl 2 - Dft •. ltr. for sig. 

· Actinc; Sec •. of War. 

Incl 3 - Form of Executive 


action. 


(Sentence confirmed. G.C.M.O. 264, 23 ~p 1943) 

- 'l 
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WAR DEPART:-1ill!T 
Arrrr:r Service Forces 

In the Office of The Ju.dee Advocate ~neral 
Uas.hington, D.C. . 

SPJGN 

CM 234299,· 


1 9 JUL 1943 

UNITED STATES ) 
) 

v. ) Trial. by G.C.1!., convened at 
) Fort Bragg, lforth Carolina, 

Second Lieutenant EVERETT c. 
·JOHNSTOU (0-1283783), lst 

) 
) 

- 16 Aptj.l 1943. li.i.smssal 
and confinement for one (1) 

'Battalion, 504th Parachute ) year. 
Infantry. ) 

.-GPTIIION of the OOAF.D OF P..EVI11'l 
CRF.SSOU, LIPSCOlJB and SLEEPER, Judge Advocates 

1. The record of trial in the case of the officer named above 
has been examined by the Board of H.evievr anci the I3oard submits this, 
its opinion, to The Judge Advocate General. 

2. The accused was tried upon the fol101·1ins Charge and Specifi 
cation: 

CHARGE: 'Violation of the 94th Article of Tiar. 

Specification: In that 2nd Lieutenant Everett c. 
Johnston, 504th Parachute Infantr<J, did, at 
Fort Bragg, North Carolina, on or about 7ebruary 
5, 1943, knowinr;ly purchase fr.om Priv~te 1Tilliam 
C. Ogletree, 504th Parachute Infantr<J, in the 
1li.litary Service of the L'nited States, one 
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. . 

caliber 45 U.S. Army pistol of the value 
of about :}27.25, property of tho L'ni ted 
States, the so.id Pri ·vate Tiil:liam C. 0Gletrce, 
504t.11. Parachute InfB.I}try, not having lawful 
rii:;ht to sell th~ same. 

He· pleaded not guilty to and was i'ounci. Dri-lty of the Charge and Specifi 

cation. He was sentenced .to be disr:d.si:;3c1 the service, to forfeit all 

pay and allorrances due or to become due, and to be confined at hard 

labor, at such place as the reviewin.:s authority may direct/or one year. 

The revie-rline authority approved the sentence and forwards ; .the record. 

of trial for action under Article of 'dar 4S. 


J. The facts show that. the accused stated in a conversation l'li th 
.Private William c. Ogletree, whom the accused kneu to be a regimental 
supply helper, that he~ the. accused, i73.."lted to purchase a pistol•. 
Later the accused asked Private O,;;;letree· if he knew where he could 
secure a pistol, and Private Ogletree suggested that he iµight be able 
to get one for the accused. The accused thereupon warned Private 
0:-:;letree that if he "* % -If had any intentions of getting one not on 
the up and up * * *" that he should 11 skip 'it" (n.. 6-9). Uajor Daniel 
rr. Da1ielson, the investigating officer in this case, in testifying 
to the circumstances of the above des~ribed conversation as related 
to him by the accused~. asserted that the accused, 

11-1:- if * told Private Ogletree that he "WOuld not 
question where he secured this pistol but knO'IVing . 
that Ogletree worked in the reeimental supply . 

. he cautioned Private Ogletree about not, that is 
if he was thinking of getting one .there that he 
misht get himself. into a lot of trouble. He said 
he ,·ioulcl g:i.ve him money for a r,un however. the sum 
of money was not stated at that time" (R .. 10-15). 

A short.time follow.ins the conversation between the accused and· 
Private Ogletree, Private Ogletree surreptitiously secured a·Governr.ient 
.45 calibre pistol from the regimental supply station and delivered it 
to the accused, for which the·accused paid him 010 (R. 8). The pistol 
was shown to be a United States Colt 1911 model, .45 calibre pistol 
of a cataloGUed value of ~~27.25 (H. 20). · . , ·: . . 

I • 

Lieutena.,.,t Colonel John P. Geiger testi~led that he had 

- 2 
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.. .formerly been: the compa.ny cOilll'.l\allder o:t" the accused and that he bad 
known the· accused since 1936.,_ that he had promoted the accused to 
the grade of corporal., an.a later to the-grade of sergeant, that he 
had a· lot of' confidence in the s.¢cused, and that. the accusad had 
never given him e.:ny reason :to regret his con.f.ictence. He also testi 
fied that. he had never known the accused to be in trouble be.fore· 
(R. 21-22) • .' 

The accused testified in his own behalf' and f're~ly admi.tted 

that he had purchased· a pistol· from Private Ogletree,· explaining that 

if Pri.vate Ogletree had not had a· right to dispose of the pistol tljat 

he., the accused., did not know of· it. He t~tified .f'urther that he 

had carried the pistol ·on one occasion 'When he was· on ·guard duty and 

on one occasion when-he made a parachute jump Yd.th the battalion

(a. 2.3-24). 0n cross-examination, •the ·ac~used testified that he pur
chased the pistol in question· on· 5 February 1943., and paid.Private 
Ogletree $10 for it. He further testified that he lmew at that time 
Pr.hate Ogletree worked in the regimental supply office. The accused 
asserted that he '"had warned Private Ogletree . a'.Jainst stealing a pistol. 
The accused testified., however., that he had told Private Ogletree that 
he., th". accused, would not ask any questions. as to ,;here Priv.ate OeJ.etree 
had secured the pistol. The accused asserted that he had not known 
Pr.Lvate Ogletree very well or very long. The accused explained that 
in.hi's efforts to secure a pistol he had asked several persons if they 
knew 'Where he might secure one. The accused admitted that he saw the· 
markings nu.s. Property-ff on ilia pistol at the time he purchased it 
but ha had assumed that ·the .pistol was not stolen. He understood 
that such a pistol could be purchased but he did not lmow if it could 

~~purchased .from the Government. He did not ask Private Oeletree 

where he had seicured ~he pistol (R. 24-28). 


'· 

5. The Specification .alleges that the accused. did, at Fort Bragg, 
North Carolina., ·on or about·5 February 1943 lmowingly purchase f'rom 
Private William C. Ogletree a .45 U.s. Army pistol o.f the value of 
about·$2'7.25., the property- of.the United States., the said Privat& 
Ogletr~ not hav.1.ng a l.awi'ul_ right to seli the same. . 

Tije evidence establishes every element of the offense .. 

alleged. In p~:t;icular the evidence ·shows that at the time the 

accused ~ld Pr.i.vate Ogletree that he 1 the accused, 'Wanted to buy 
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a· pistql~ the accused h-nevr that lrtvate Ogletree was a supply heiper 
in the· regimental supply room. Although the accused w.:irned Private 
Ogletree .at the tim not to steal a pistol for him., · at the same 
time he tqld Private O;letree that he Troulci not ask ,questions as 
to where the pistol was secured. Furthermore., ,men tho pistol was 
delivered to the accused· he did not ask Private Ogletree vmere he 
had. secured it., but bought the pistol from him at l«;iss than half its 

. catalogued price. 	 · 

·in determining the court'~ right. to infer guilty knowledge 
on .the pa.rt of the accused under the circumstances shown., we are ' 
aided by the.logical s~atements that, 

"Whether the defendant knew that the goods 
were stolen is to be determined by all the 
!acts of the case.· It is not necessary that 
he should have heard the facts from eyewitnesses. 
He is required to use the ci.rcumspeqtion usual 

. 'With persons taking goods by private purchase; 
and 'l:Jµs is eminently the case with dealeri, 
buy.:i.ng at greatly depreciated rates. That which. 
a man. in. the defendant I s position ought to have 
suspected, he must be regarded as having sus

. pected; as· far as was necessary to put him on 
his guard and on his' inquiries" (Wharton's 
Criminal Law., Vol.~, l3th Ed• ., sec. 12.32). 

·:when-the eVidence is considerep. in its entirety, one must conclude 
that tne "accused purchased the pistol in que3tion from Private· 
Ogletree .. knotd.ng-that it ras Government property and that Pri1{'a.,te 
OgletNe did n~t have a lawi'ul right to. sell it •. 

.6. The :r-ecords of the of.fice of The Adjutant General· shorthat 
·· 	 the accusetd ·is appro.;::iJnately 26 years of age., that .he enlisted in 

the O~o·National Guard in 1935, that he was promoted to the grade 
ot corporal and then se.rgeant., that he was inducted into .the Federal 
Service on 15 October 1940, that he co.mpleted the educational· require
ments for Officer. Candidate School by correspondence., and that he was 
commissioned a.second lieutenant, Infantry., on 15 Mat 1942. 

-4
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7. The court was legal]y constituted. l;o errors injuriously 
affecting the substantial rl.6hts of the accused were committed during 
the trial. In the opinion. of the Board of Review the record o:f trial 
is legally sufficient to support· the findings of guilty and the sentence., 
and to warrant confirmation thereof. A sentence of dismissal ia 
authorized upon conviction of a violation. of Article of War 94. 

~F.~Jllii~ Advocate. 

, Judge Advocate. 

- 5 
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SPJGN 
CM 234299 

1st Ind. 

_War Department, J.A.G.O•. S- AUG 1343 ~Toth~ Secretary of War. 

1. Herewith transmitted for the action of the President are 

the record of trial and the· opinion of the Board of Review in the 

case of Second Lieutenant Everett C. Johnston (0-1283783), 1st 

Battal.ion,·504th Parachute Infantry. 


2. . I concur in the opinion of the Board of Review that the 
record of trial is legaJ.ly sufficient to support the findings -and 
the sentence and to warrant confirmation thereof. I recommend that 
the sentence be approved. but camnuted to a reprimand. 

J. Consideration has been gi.ven to the attached letter from 
Warren M. Briggs, Esq., Attorney at Law, Cleveland, Ohio, dated 
.28 April 194.3, addressed to the Board of Review. 

4. Inclosed are a ·draft of a letter for the signature of the 
Under Secretary of War,. transmitting the record to the President 
:for his action, and a .form of Execution action designed to carry. 
into e.f'.f'ect the .foregoing recommendation, should such action meet 
with your approvaJ.. 

:Myron C. Cramer, 

Major GeneraJ., 


Thet Judge Advocate GeneraJ. •. 

4 	Incls. 

Incl l - Record o.f' triaJ.. 
Incl 2 - Dft. of ltr. for 

. sig. USW. 

Incl .3 - Form of Executive 


action. 

Incl 4 - Ltr from Warren M. 


Briggs,· Esq. 


(Sentence confirmed but commuted to reprimand. G.C.M.O. 228, 10 Sep 1943) 
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WAR DEPARTMENT 
Army Service Forces 

(.339)In the Office 	of The Ju:lge Advocate General 
Washington, D.C. 

SPJGK 
CM 23433S 

MAY 31 1943 

UNIT.ED ST.ATES ) FOURTH SERVICE COMMAND 
ARM7 SERVICE FORCF.s 

T• l 
Trial by G.C.M., convened at 

Private WARDELL F. TUPPER ) Ca.mp Stewart, Georgia, larch 
(20272216), Headquarters )) 30, 1943. Dishonorable discharge 
Detachment, Service Com- ) and confinement for three (3) 
mand, Camp Stewart, Georgia. yeara. 

0 

Disoiplina.r;y Barracka. 

HOU>ING by the BOA.RD OF REVIEW 

LYON, HILL and ANDREViS, Judge Advocates. 


l. The record of trial in the cue of the soldier named above ha.a 
been examined by the Board of Review. 

2. Accused was found guilty under Article of War 93 of la.roe~ ot 
about ,..-490, lawful money of the United States, property of the American 
Express Compazv, stolen between the approximate datea December 14, 1942, 
and January 8, 1943 (Charge I· and Specifioation). He wa.s a.lso found 
guilty under 15 Specifications tor violation ot Article ot War 96 of 
unlawfully, wrongfully, without e.uthority, and with intent to def'raud, 
signing the names of various people a.s remitters of certain American 
Express Company.money orders (Charge II and. applicable SpecificatiollB). 
He was sentenced to dishonorable discharge, forfeiture ot all PS¥ and 
allowances due or to become due, and oon.1':i.nement at hard labor tor 
three years. The reviewing authority approved the findings 'ot guilty 
ot Charge I and its Specification as to larce~ of ~99.85 only. I:Je 
disapproved certain Specifications of Charge II, to which it ia unneoea
ea.ry to refer in detail, approved the sentence, designated the United 
States Disciplinary Barra.cka, Fort Leavenworth, Kann.a, as the pla.ce ot 
ooni'inement, and forwarded the record ot trial tor action under Article 
ot War so!. 

3. The Specifications ot which accused wa.s convicted under Charge 
II, as approved by the reviewing authority, support the eentence, and 
the only question involved is whether the evidence in connection with 
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the Specification, Charge I, proved laroe~ as alleged. 

4. The evidence shows tha.t James A. J.ay, director of the United 
SerTice Organizations club in Hinesville, Georgia (R.14), was authorized 
by the American Express Company to sell .American Express Comp~ money 
orders aDd to authorize others whom he considered reliable to do the 
sa:m. In connection therewith he was authorized to issue books con
taining blank money orders (R.27,28). Upon accused's assertion that 
a need for such service existed at the Headquarters Building, "Head
quarters Service Command•, l&i.y appointed aocwsed an authorized a.gent 
of the American Express Comp~ to -sell their money orders, and delivered 
to accused a book containing blank: money order forms. Accused_!• authority 
extended to the iseua.noe of money orders to persons in accused's building 
or serrlce command. The transaction and the delivery of the book occurred 
between December 10 and 15, 1942 (R.18,20,21,24,25). The a.rr~ements 
for accueed's accounting to Jlay were not entirely definite, but in general 
accused was advised to bring the money to May when it amounted to some
where between $200 a.nd $400 (R.20,23,25). Between December 15, 1942, 
and January 7, 1943, accused iasued a number ot money orders without 

· authority. The transactiom will be discussed in more detail subsequent
ly. On January. 7 or 8, 1943, May saw accused, who told him that he had 
loaned the caah received fioom the sale of the money orders. Accused 
handed Aay wl75•. :t.ay applied this on a personal loan which he had ma.de 
to accused. It did not appear whether the ~175 were part of the proceeds 
fiocm mone:r ·order sales. Aocus ed told ~y that there were a.bout ~O or 
ij450 worth of money orders outstanding at the time (R.21,22,27,28). 
other than the il76, May never received any money from accused (R.23). 
It Ye.s stipulated that the American Express Company paid in due course 
ot business the face amount of the money orders introduced in evidence 
aa Exhibits 4 to 19, inclusive (Ex. 26). These did not include all the 

. mone7 orders in evidence. Accused did not testify or make an unsworn 
atate:m.w with rega.rd to tlw Charges and Specificati9ns concerning the 
mone;r order transactions. ' 

5. 1'he mere writing out o.t the J110ne7 orders, and issuing them to 
va.riouas persona, obTI.,oualy did not constitute la.roe~ of any J110ney .fl-om 
the American Express Company. There wu no treapa.ssJ no money was taken 
from the possession ot the .Amerioan Express Comp~. It is equally clear 
that when the ADllt.~oan Express Comparz;y paid the mone;r orders in due course 
ot buaiDess there wu no la.roe~. With re.terenoe to'Exhibits 4,5,6,17, 
and 19, it definitely appears that the American Express Company did not 
pay the money to accuaeci (.R.29,30,31,32,33,41,42,60J Ex. 26). Rather, 
it must have paid the holder who presented the respective instruments. 
There is no direct evidence relating to the other money orders enumerated 

- 2 
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• 
in Exhibit 26. However, except for one llhich becomes of no importance 
by reason of the reviewing authority's action, all of them were made 
payable to accused, and a study of the indoraements discloses that 1n 
no imta.nce did the oompany pay the money to accused. ~nt by the 
drawee, the .American Express Company, to some subsequent holder other 
than accused, could not be larceny on accused •s part by any stretch 
of the ima.gina.tion. Even if the company pa.id the money to aooused 
directly, he would not be guilty of larceny. No matter how fraudulent 
the recipient or how black his intent, he is not guilty ot la.rcecy it 
the person delivering the money or property intends to pass title 
(Clark a.Dd Marshall, Law of Crimes, 3rd ed., sec. 318). And a dr&.1ree 
ma.king payment of commercial pa.per does so intend. 

It next becomes necessary to analyze the transactions respect- · 
ing the issuance of the several money orders to see whether larcecy 
occurred. In the ca.se of Exhibits 4,19, and 20, the payee merely had 
the money order cashed for accused and gave accused the money (R~29-31, 
48-50,52). In the case of Exhibits 17 and 22 the payee advanced to ac
cused the amount of the money order, took the money order, and received 
credit from the bank in the one case and cash in the other (R.37,38,41, 
42). With reference to Exhibit 5,· pa.rt of the a.mount of the money order 
represented payment of a. debt owed. to the payee by accused. and the 
balance constituted a. loan from accused to the payee (Ex. 25). Exhibit 
6 was given to the payee.as a. loan from accused {R.32,33). 

It is obvious that no larceny was involved in the debt payment 
and loan transactions. Accused did not 11take, steal, and carry away• 
any money at all. He simply defrauded his principal by ma.king a wrong
ful use of the money orders. The transactions in which accused ca.used 
the cashing of the money orders for himself and received the cash did 
not constitute larceny either. Nor did the transactions in which -the 
payee advanced ca.sh to accused, receiving the money order in exchange. 
When he received the money from the payee, he was not "ta.king" money 
from the .American Express Company. The money came from the payee. Al
though accused IIade these transactions on his own account rather than 
for the account of his principal, the money which he received became 
the property of his principal, for it a.rose from an unauthorized use 
of money orders entrusted to him by the company (1 Mechem, Agency, 2nd 
ed., sec. 1224J Ex pa.rte Hedley, 31 Cal. 109 ). Assuming that he converted 
the money to his own use, which he undoubtedly did, his crime was not 
larce:z:w, for no trespass occurred. When an agent receives money from a 
third person for his principal, the legal possession of the money 1a 1n · 
the agent, and his conversion is from his own possession, not from his 
principal's (Clark and Marshall, Iaw of Crimes, 3rd ed., sec. 317 (b)(3)). 
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Of course, if' he puts the money into the constructive possession of the 
principe.l., as, for instance., by depositing it in a safe furnished by 
the principal for that purpose., he is guilty of larceny if subsequently 
he purloins the money from the safe., but there is no evidence of e..rry such 
situation in the present ca.se. His intent at the time of recei'Ving the 
money from the third pez:son is immaterial. When a person receives the 
lege.l possession of property from the owner, a.sin the case of a bail
ment., intending at the time to permanently deprive the "owner of it., he 
is guilty of larceny, for his felonious intent nullifies the transfer 
of possession to him a.nd ooDSequently in receiving the property he is 
"ta.king" from the possession of the owner (Clark e..tld l.arshall., le.w of 
Crimes., .3rd ed., sec. 316(0)). But this is not so in the oa.se_of 
property deli-vered to the agent by a third person. The third person 
gives up possession and title, a.nd, although title thereafter is in the 
converter's principal., legal possession, rather than mere custody., is 
in the agent (Clark., Criminal Law., 2nd ed• ., 284-285). 

Tredwell v. United States (266 Fed. 350), cited by the prose
cution (R.64)., does not represent the correct view of common law larceny 
and is opposed to the overwhelming weight of authority. The court in 
the Tredwell oa.se bases its opinion on two cases which are not in point. 
Moreover., one of them quotes with approve.l the following passage from 
People v. Tomlinson (102 Ce.l. 19)., which is in accord with our viewsa 

~But., where the possession bas been obtained through a 
triok_or device., with the intent., at the time the party re
ceives it., to convert the same to his own use, and the owner 
of the ro r arts merel with the ossession and not with 
the title, the offence is larceny. italics ours 

Although the distinctions a.re subtle and refined., the Mmual for 
Courts-lla.rtie.l., in defining.larceny under Article of War 93., undoubtedly 
contemplates common law larceny., and the Board of Review is botmd thereby 
(par. 149£_,M.C.M. ). 

6. .There wa.a no evidence 'whatsoever relating to the transactions 
involved in connection with the other money orders, but from a study of 
the indorsem.ents it is sa.fe to infer that they fell within one or more 
of the classes o.f transactions already enumerated. That being so., they 
are governed by the same rules. And of course if we 'make no assumption 
about them, there is no evidence at all. 

7. For the reasons stated, the Boa.rd of Review holds the record 

- 4 
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ot trial lege.l.ly insuffioient to support the findings 'ot guilty o~ 
Charge I and ita Speoitioation. but legally sufficient to support the 
other findings ot guilty a.a approved by the revietring authorit;y. and . 
to support the sentence. 

(On leave) • Judge .ldvooate. 

crn;r4 ~.~Judge AdTOoate. 

- 6 
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1st Ind. 

JUN 8 · 19AJ 
War Department, J.A.G.O., - To the Commanding General, 
Fourth Service Command, Arm:, Service Forces, Atlanta, Georgia•. 

1. In the case or Private Wardell F. Tupper (20272216), Headquarters 
Detachment, Service Command, Camp Stewart, Georgia, attention is invited 
to the foregoing holding by the Board of Review the. t the record of trial 
ia legally insufficient to support the findings of guilty of Charge I 
&.nd i ta Specification. Upon disapproval of the findings of guilty of 
Charge I and its Specification, you will have authority to order execu
tion of the sentence. 

2. )then copies of the published order in this case are forwarded 
to this office they should be accompanied by the foregoing holding and 
this indorsement. For convenience of reference and to facilitate at 
taching copies of the published order to the record in this case, please 
place the file number of the record in brackets at the end of the pub• 
lished order, as followsa 

(Cl! 234335). 

14,yron C. Cramer, 
Major General, 

he Judge Advocate General. 



-----

WAR DEPARTI.J::NT 
Arrey Service Forces 

In the Office of The Judge Advocate General 
Vi'ashington,D.c. (.345) 

ti JUN 1943 
SPJGH 
~l! 234358 

UNITED STATES 
\'\ p 
. ) 28'I'H INFANTRY DIVISION • 

) 
v. ) Trial by G.c.11., convened at 

) Camp Gordon Johnston, Florida, 
Second Lieutenant IRVIN o. ) Earch ll and 12, 1943, and re
BLACK (0-1293359), ll2th 
Infantcy. 

) 
) 

convened April 10,/1943. 
Dismissal. ' 

---·----
OPiINION of the BOARD CF' REVIl.11 

m;:LI., DRIVER and LOTTER.HOO, Judge Advocates 

1. The Boa.rd of Review has examined the record of trial in the 
case of the officer named above, and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifica
tion~: 

CH.~GE: Violation of the 96th Article of War. 
Specification l: In that 2nd Lieutenant Irvin o. Black, 112th, 

Infantry, did, on or about October 15, 1942, at the man
euver area, Leesville, Louisiana, wrongfully borrow from 
Corporal Frank J. Dicembre, Cannon Company, ll2th Infantry, 
the sum of $2.00 in cash, promising that it would be re
paid on or about November 1, 1942, and did dishonorably fail 
and neglect to pay said debt until on or.about February 5, 
1943, after the institution of an official investigation of 
the subject. 

Specification 2: In that 2nd Lieutenant Irvin o. Black, 112th 
Infantzy, did, on or about October 17, 1942, at the man
euver area, Leesville, Louisiana., wrongfully gamble with 
enlisted men by "shooting craps" with th~m. 
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Specification 3: In that 2nd Lieutenant Irvin o. Black, 
112th Infantry, did, on or about October 17, 1942, at 
.the maneuver area, Leesville, Louisiana, wrongfully 
borrow from Private Edmund Rucinski, Company M, 112th 
Infantry, the sum of $100.00 in cash, promising that it 
would be repaid promptly and having failed to do so, and 
having on or about January 28,· 1943, at Camp Gordon 
Johnston, Florida, promised to settle such indebtedness 
on February 1, 1943, did dishonorably fail and neglect 
to keep said promise B.11d pay said: debt. 

Specification 4: In that 2nd Lieutenant Irvin o. Bl~ck, 
112th Infantry, did., on or about October 18, 1942, at 
the maneuver area, Leesville, Louisiana, wrongfully bor
row from Sergeant Carl B. Adams, Cannon Company, 112th 
Infantry, the sum of $27.00 in cash, and promising that 
it would be repaid on or about December 21, 1942 and did 
dishonorably fail and neglec'\; to pay said debt•. 

Specification 51 In that 2nd Lieutenant Irvin o. Black, 112th 
Infantry, did, on or about October 26th, 1942, at the 
maneuver area, Leesville., Louisiana, wrongfully borrow 
from Sergeant Carl B~ Adams., Cannon Company, 112th In
fantry, the sum of $25.00 in cash, and ,Promising that it 
would be repaid on or about December 21, 1942, and did 
disllonorably fail and neglect to pay said debt. 

Specification 6: In that 2nd Lieutenant Irvin o. Black; 112th 
Infantry, did, on or about November 15, 1942, at Camp 
Livingston, Louisiana, wrongfully borrow from Corporal Roy 
o. 	Uddman., Cannon Company, 112th Infantry, the sum of 
$30.00 in cash, promising that it would be repaid on 

. January l, 1943, and did dishonQrably fail and neglect to 
pay said debt. 	 · 

Specification 7: In that 2nd Lieutenant Irvin o. Black, 112th 
· 	 Infantry, did, on or about November 28, 1942., at Camp 

Livingston, Louisiana, wrongfully borrow from Sergeant , 
Louis F ._ Sharp, Ce.nnon Company., 112th Infantry, the sum of 
$20.00 in cash., promising that it would be repaid December 
1, 1942 and did_ dishonorably fail and neglect to pay said 
debt. 

Specification 8: In that 2nd Lieutenant Irvin o. Black, 112th 
Infantry, did, on or about December 18, 1942, at 
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Camp Livingston, Louisiana, wrongfully borrow from 
, 	 Private lcl Corbit Reed, Cannon Company, 112th In

fantry, the sum of $1.50 in cash, promisir.g that it 
would be repaid the same dey and did dishonorably fail 
·and neglect to pay. said debt until on or about Febru
ary- 5, 1943, after the institution of an official in

. vestigation of' the subject. · 

Specification .9: In that 2nd Lieutenant Irvin .o. Black, 

112th Infantry, did, on or about December 24, 1942, at 

Camp Livingston, Louisiana, wrongfulJy borrow from 

Corporal Roy o. Udclman, Cannon Company, 112th Infantry, 

the sum of $25.00 in cash, ·promising that it would be, 

repaid on January 1, 1943 and dishonorably fail ~d ne

glect to pay said debt • 


. Specification 10: In that 2nd Lieutenant Irvin o. Black, 112th 
Infantry, did, on or about January 1, 1943, at Camp 
Livingston, Louisiana, wrongfully borrow from Corporal 
James A. Aplin, Cannon Company, 112th Infantry, the sum 
of $10.00 in cash, falsely stating that he was borrowing 
it for 2nd Lieutenant Edwin H. Patterson, 112th Infantry, 

·and promising that it would be repaid :r'ebruary 1, 1943, and 
did dishonorably fail and neglect to pey said debt until 
on or about February 5, 1943, after the institution of an 
official investigation of the subject. 

Specification lit In that 2nd Lieutenant Irvin o. Black, 112th 
Infantry,; did, on or al>out January 3, 1943, at Camp 
Livingston, Louisiana wrongfully borrow from Sergeant 
Albert p; Pori'ilio, Cannon Company, 112th Infa.'ltry, the 
sum of $3,5.00 in cash,· falsely stati~ that he was borrow
ing it for 2nd Lieutenant Edwin H. Pa~terson, 112th In
fantr,r,. and promising that it wquld be .repaid February 1, . 
1943, and did dishonorably fail and neglect to pay said 
debt.· 

·Specification 121 In that 2nd Lieutenant Irvin o. Black, 112th 
Infantry, did, at Camp Gordon Johnston, Florida, on or 
about February 16, 1943,.wrongfulJy make statements under 
·oath to the Assistant Division Inspector, 28th Infantry 

· Division, then detailed to investigate the matter, to the 
effect that he was not indebted to any person in the mili 
tary service other than certain designated individuals, not 
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including Privata Edmund Rucinski., Company M., ll2th 
Infantry., and that he had never gambled with enlisted 
men, which statements were false in that he did then owe 
the said Private Rucinski $100.00., for a loan made to 
him on or about October 17, 1942., by the said Private 
Rucinski., while both of them were engaged in gambling 
by "shooting cr~s11 with ot~er enlisted.men. 

He pleaded not guilty'to Specifications 1., 2., 3 and 12J guilty.,· except 

the date "Octo}Jer 18., 1942", substituting.therefor the date "November 

15, 194211 , to Specification 4; guilty, except the date "09tober 26, 

194211., substituting therefor the date •December 8., 1942", /to Speci- · · 

fication 5; and guilty to Specifications 6, 7, 8, 9, 10 and 11 ~d to 

.the Charge. He was found guilty of Specification 2., except the word 

· and figures· "October 17, 194211 , substituting there.for the word and 
figures "November 8., 1942"; guilty of Specification 3 except the word 
and figures "October 17., 19421!, substituting therefor the word and 
figures •November 8~ 1942•; ·guilty- o!·Specification 4, except the 
words a>1d figures "October 18, 1942, at. ths Maneuver Area, Leesville, 
Louisiana•, and substit\lting therefor., the words and figures "No.vember 
15., 1942 at Camp Livingston, Louisiana"; guilty or Specification 5, 
except the words and figures "October ·26, 1942, at the Maneuver Area, 
Leesville., Louisiana.", and substi~ut:tng therefor, the words and . 
figures •December 8, 1942, at Camp Livingston., Louisiana•; guilty of 
Specification 12, e::x;cept the words •to the ei'fect. that he was not 

· indebted to any ·person in the military service other than c~rtain , . 
q.esignated individuals, .not including Private Edmund Rucinski, Compaey. 
M., 112th. Infantry., and that he had never gambled nth enlisted men., 
which statements were false in that he did then owe the said Private 
·Rucinski $100.00 fo~ a loan made to him on or about October 17., 1942, by 
the said Private Rucinski., while, both of them :were engaged in gambling · 
by 'shooting crap~,, with other enlisted men•, and substituting there
for the words 11that he had never gambled llith enlist~d men, wnich state
ment was false in that he had on or about November 8, 1942 gambled 
with enl'isted men, including Private Edmund Rucinski, Company )4 112th 
Infantry,· by 'shooting craps' with tbe said Private Rucinski and other 
enlisted mentt; and guilty of Specifications 1., 6., 7, 8., 9,' 10 and·ll 
and of the Charge. He was sentenced to pq1 to -the United States a fine 
of Six Hundred Dollars ($600.00) and to be 'dismissed·the service. The 

· reviewing autilority approved only so much ot· the sentence as· involves 
diswissal and forwarded the record of trial for action under the 48th 
Article of War. 
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3. The evidence for the prosecution:· 

a. Specification 1: About October 15, 1942, while ~n the 

maneuver area the accused.borrowed $2 from Corporal Frank J. Dicembre 

for cigarettes, stating ·that he would repay the loan on pay day, 

November 1. The money was not paid on November l; but on February 2, 

1943 it was paid to Corporal Dicembre by "Mr. Munson", assistant 

adjutant of the regiment (R. 20-21). · · 


b. Specification 2a It was shown that on November 8 or·9, 
1942, in the evening, during maneuvers, there ~as a big_ncrap• game, 
a dice game, going on in the Company M, 112th Infantry area, near the 
kitchen. Private Edmund Rucinski, who was present and playi!'.g ill the 
game, saw the accusad in the game, rolling the dice and betting money. 
There were three or four other officers present, but it was· -'.'mqstlylt 
an enlisted men's game. Corporals Anthoey J. Dorcik and ·John o; .Quinn, 
saw the accused and several enlist.ed men in the game, arid some ot~er 
officers.present. The night before there had been a card game.in which 
the accused, several other officers and two enlisted men had participated 
(R. 8-11, 17-18..J. 46-50). . . 

c. Specification 31 During the dice game about November 8 or . 
9, 1942, while on maneuvers the accused borrowed froni Private Edmund 
Ructnski, $20, then $30, then $50, a total of ilOO, atid gave him an 
"IOU1' for the ..latter amount (Ex. 1), due December 1, 1942. The accused 
promised several times to pay the $100 in the future, but never paid it 
(L B-10).. . . · . · .. 

d~ Specifications 4 and 5: While the company was on man
.. euvers, the accused borrowed about $27 from Sergeant Carl B. ·.A.dams and 

1.~ter at Camp Livingston borrowed enough to bring the total debt to $52. 
The. debt. was to be paid the day before Sergeant Adams• furlough,. which 
was about Christmas., He did not see the accused when he went on · 
furlough, as the accused ·was away on duty. The debt was ·never pa.id,. 
except tha~ Captain Hamlin gave $20 to Sergeant Adams on February 5 
(R•. 51,S, 101-102). 

· e. Speoi.fication 7: About November 28, 1942, the accus~ 
borrowed J20 from Sergeant Louis F. Sharp, which was to be repaid on 
December l, when Sergeant Sharp was to leave on furlough. It was never 

·repaid except tor $10 which he received from Captain Hamlin on Febru
ary 7 (R. 43-44). . · · . 


f. Specii'ications 10 and 11& The accused borrowed $10 from 

Corporal 'James A. Aplin about January l, 1943, stati~ that he wanted 
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the money to give to Second Lieutenant Edwin H. Patterson·, who was on 

leave, and that it would be repaid the first of ~e month when 

Lieutenant Patterson was paid. 'l'he accused did not repay the loan, 

but Corporal Aplin received the money from Captain Hamlin on February 

7. The accused also boI.Towed twenty or thirty dollars from Sergeant 

Porfilio for the same purpose. Lieutenant Patterson testified that 

he was on leave from January 1 to January 10, that he did not borrow 

from the accused nor request the accused to get money for him about 

that time, but that while on leave he visited the camp about, January 

6 or 7 and while he was there the accused voluntarily handed him $7S, 

e.nd later $25, and that he repaid the $100 to accused about the end· 

of his leave. In his opinion the accused was a good officer and was 

very generous. Two or three meetings were held in the regiment at 

which new officers were instructed as to relationship and customs.be

'tween officers ·and enlisted men. Abou~ the last' pa.rt of December 

Lieutenant Patterson discovered that·the accused had been borrowing · 

from enlisted men and explained to him that this was considered conduct 

unbecoming an officer. The accused pr.omised to repczy- the money out of 

his December pey. check (R. 33-35, ;37-42, 97-99). 


g. Specification -12: On February 16, 1943, Captain Joseph 
B. McDermott, Assistant Inspector General, took a sworn statement from 
the accused, who had been warned of his rights tinder the 24th Article 
of War. The accused stated to Captain :tlcDermott that he had never 
gambled with enlisted men. The accused was very cooperative on the three 
occasio~ when Captain :MCD!3rmott interviewed him (R. 27-JO). · 

Captain William J. Hamlin, Regimental Adjutant, received $90 
from the accused in· January or the early part of February, after an in
vestigation by the Inspector General, to pay certain enlisted men as 
shown on a list (Ex. 2), ~d later Captain Hamlin :received about $70 for 
the same purpose. The accused was away from the regiment from about 

. January 9, 1943 until about ten days before the trial (R. 24-26). 

4. The' eridence for the defense shows that from October 25, 1942 
the accused was liaison offi~er of Cannon Company, 112th Infantry dur~ 
the remainder of maneuvers, and as such was absent from the compaey a 
great deal. After I!\8.neuvers he·was transportation officer and platoon 
leader, and about January 9, 1943, left the company for other duties• 

.First Lieutenant Earl J. Moore, who was compally' commander of the acGused 
during that time, testified that the accused performed very satisfactory 
~ork, was cooperative, and worked well with other officers. Lieutenant 
koore was present on an occa~ion early in January when the accused loaned 

~
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tieutenant Patterson what appeared to be about ~100. No instruction 
as to customs of the service was given to the.accused, who was neces
sarily absent on the two occasions when instruction was given to 
officers of the regiment. ·First Lieutenant Guy T. P-lercey test1fied 
that he was a classmate of the accused at Fort Benning and that in
struction was there given in customs of the service~ but he could not 
say whether the_accused was present.on that particular day, nor just 
what the instruction vras (R. 56-58, 67,. 69). 

On November 15 and December 24t 1942, respect1.vely, Corporal 
Roy o. Uddman loaned about $30 (Spec. 6) and about $25 (Spec. 9) t~ 
the accused. About January 2 he had a conversation with the accused 
about repayment. Corporal -Uddman, who was going on a three-day pass 
and had a large sum of money with.him, asked the accused to keep i't 
until he returned. Subsequently he was paid part of it by Captain 
Hamlin. About December 18, 1942, the accused borrowed $1.50 from 
Private Corbit R. Reed (Spec. 8) to buy hose for First Lieutenant Charles 
F. Monson, stat~ng that it would be repaid that dey. The a6cused did 
not repay this sum, although Reed later, about February 7, received it 
from some other person. Accused offered to pick up some socks for 
Lieutenant 1!.onson and did not take the money :Henson offered him to pay 
for them. Lieutenant Monson later paid the accused. The night before 
the dice game of November 9, 1942, the accused was in a poker game with 
other officers· and possibly some enlisted men (R. 59-62, 64-65,67, 70-74) 

The accused testified that he was born in Jay County, Indiana, 
December 25, 1916, was-graduated from high school in 1932, remained at 
home on the fann for a year, held various jobs until he was inducted 
January 17, 1941, attained the rank of staff sergeant, entered Officer 
Candidate School at Fort Benning about June 16, 1942, end after re-· 
ceiving his commission there reported to Cannon Company, 112th Infantry 
about September JO, 1942. He was married on November 211 1942, and his 
wife had been ill most of the time since. While he was an enlisted man, 
officers borrowed from him on several occasions, and he ~as not told that 
it was improper for an officer to borrO\~ from an enlisted man, either at 
Fort Benning or before going there. :r'or three weeks he vras second in 
command of Cannon Company, 112th Infantry, then acting compe.ny colT!Jllander 
until October 25, and,theree1ter liaison officer, executive officer, 
transportation officer and platoon leader. He was away from the reei
ment on other duties from about January 7 to about February 24, l94J 
(R. 75-79). 
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He had no recollection of borrowing from Corporal Dicembre. 
On the night before the dice game., he was in a card game., when two 
enlist~d men wanted to join in. The accused asked whether it was 
all right for enlisted men to play, whereupon one of the enlisted 
men stated that they did it all the time. Tr~e accused accepted this 
as a true fact, and they entered the game. He considered the dice 
game an officers' eame, and when enlisted men entered it, he thought 
it was all right. He denied borrowing $100 from Rucinski,' and stated 
that he lost thaG amount to Rucinski on a bet in the dice game, gave 
Rucinski his 11IOU'1 and sent him home. Rucinski asked him about the 
1noney three times but the accused did not· pay him. About November 10 
the accused borrowed ~~25 from Serzeant Ada.ms to purchase ~n overcoat, 
and about December 15., $27 :r.iore to go visit his wife., who:was sick. 
On December 21.he had the money for Sergeant Adams, but found that 
Sergeant Adal'!ls was on furlough. The money he borrowed from Corporal 
Uddman was used by his wife and himself' while his wife was ill. On 
one occasion hecffered to pay Corporal Uddman, who then asked him to 
keep the money for him., as Corporal Uddman had a considerable sum of 
cash and was coing on a pass. The accused attempted to pay the 
amount he owed Corporal Sharp, but found that Corporal Sharp had gone 
on furlough. He borrowed from Reed to buy hose for Lieutenant Monson., 
and as to paying Reed "never gave it a thought". As to the Aplin and 
Porfilio loans., the accused testified that he found that Lieu~enant 
Patterson needed money because he had not received his uniform allow
a~~"', and that he (the accused) then talked to Sere;eant Porfilio and 
Corporal Aplin, who · gave him some money, which he loaned to Lieutenant 
Patterson alone with some money of t.1-:te accused. With reference to his 
statement to Captain I.icDermott about not havi!'.g gambled with eriJ.isted 
men, the accused stated that he still thought he was correct., as it 
was an officers' t;a>:1e, not an enlisted men's gal"le. The officers started 
the game. It was after Christmas, about January 3 or 4, that 
Lie_utenant Patterson told him that it was wrong to borrow from enlisted 
men and that he must pay the money back. He has .not made any- addi
tional loans since. He has made an effort to pay up the loans, and for 
that purpose delivered to Capt~in Hamlin $90 and $60.50 (R. 79-85., 
104-105). 

5. The evidence as to Spe,cifications 1, 2, 3 and 12 shows that 
the accused borrowed $2 from Corporal Dicembre, to be repaid.on 
Ifovember 1, 1942, and that he neglected to pay the loan;.,that. he engaged 
in a dice game and gambled with enlisted men, on or about Ifovember 9, 
1942; that he became indebted to Private Rucinski in the sum of $100 
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during the •dice game, and executed an "IOU" due December 1, 1942, but 
neglected to pcy. the debt; and that he stated to Captain McDeI'l'!lott, 
Assistant Inspector General, on or about February 16, 1943, in the 
course of an investigation, that he had never gambled with enl_isted 
men. 

As to Specifications 4, 5, 6, 1, 8, 9, 10 and 11, to which 
the ace.used pleaded guilty, it is shown that he borrowed sums· as al 
leged from enlisted men, and !ailed and neglected to repay the loans 
at the agreed date and not until after an investigation had been 
initiated with respect to them. · 

6. All of the members of the court joined in a recommendation 
that execution of the sentence to dismissal be suspended. That r~com
mendation was based upon-the,limited education and experience of ac
cused in the customs.of the service and consequent lack of appre
ciation of the serious nature of his actions-t and upor\ their belief 
that he was potentially a good officer and or substantial value to the 
service.. · 

7. The accused is 26 years of age. The records of the Office of 
The Adjutant General show his service as follows: Inducted January 17, 
1941; appointed temporary second lieutenant, A:rrrr:, of the United States, 
from Officer 9andidate School, and active duty September 14, 1942. 

·8. The court was legally constituted. No.errors injuriously 
affecting the substantial rights of the accused were committed during 
the trial. The Board of Review is of the opinion that the record of 
trial is legally sufficient to support the findings of guilty and the 
sentence, and to warrant confirmation of the sentence. Dismissal is 
authorized upon conviction of a violation of the 96th Article of Vfar• 

. ~ ""--) 
----~--_...a;.-_,[:=:_._:;._·~--' c:: Judge Advocate ..._-t.p::,__...__., 

~-,,.~---~~·~-- ...............~~~·' Judge Advocate 
......-~~----· 

~·~~---+fo--~---'--·~''--;_,/..--~~=---~----' Judge Advocate 
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1st Ind. 

- To the Secretary of War.War Department, J.A.G.O. 

1. Herewith transmitted for the action of the President are the 
record of·trial.and the opinion of the Board of Heview in the case of 
Second Lieutenant Irvin O. Black (0-1293359), 112th Infantry. 

2. I concti.r in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings s:>f guilty and 
the sentence, and to warrant confirmaticm of the sentence. The accused 
borrmved from ei~ht enlisted men a total of ~r275.50 and failed to 
repay the su~s borrowed when due, gambled with enlisted men in a dice 
game on or about November 8, 1942, ·and on or about February 16, 1943 
made a false statement to an Assistant Division Inspector to the effect 
that he had never gambled with enlisted men, LD violation of the 96th 
Article of. Viar. All members of the court joined in recommending that 
the execution of the sentence to dismissal be suspended because of the 
limited education and experience of' the accused in the customs of the 
service, his consequent lack of appreciation of the serious nature of his 
actions, and their belief that he was potentially a good officer and of 
substantial value to the serYice. I reco!'l!TI.end that the sentence to dis
missal be confirmed, but, in view of the recommendation of all members of 
the court, that·the execution thereof be suspended during the pleasure of 
the President. 

3. Inclosed herewith are the draft of a letter for your signature, 
transmitting the record of trial to the President for his action, and a 
form of·Executive action, carrying into effect the recommendation made 
above. 

.... 

3 Incls. 
Incl. 1- H.ecord of ·rrial. liyron C • Cramer, 
Incl. 2- Dft.ltr. for sig. Major General, 

Sec.of War. The Judge Advocate General. 
Incl. 3- Fonn of Executive 

action. 

{Sentence confirmed tut execution suspended. G.C.M.Q. 158, 24 Jul 1943) 
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WAR DEPAR'l"JENT (355)
Anrry Service Forces . 

In the Office of The Judge Advocate General. 
Washington., n.c. 

SPJGN 
CM 234408 

JAAY 6 1943 

UNI'l'ED STA'l'ES 	 ) 28'l'H INFANl'RY DIVISION 
) 

v. 	 ) Trial by G.C.!J., convened at 
) Camp Gordon Johnston., Florida., 

Privates RICHA.B.D E. WARNER ) March 29., 1943. Each: Dis
(20314537)., and BERT D. ) honorable discharge and con
OLDHA.:·1 ( 20314520)., both ) finement for ten (10) years. 
Battery c., 229th Field ) Disciplinary Barracks. 
Artillery Battal.ion. ) 

HOLDING by the BOARD OF PJWli..11 
CRESSON, LIP~corn and SL&cPER., Judge Advocates 

1. The record of trial. in the case of the soldiers named above 
has been wc;amined by the Board of Review. 

2. The accused were tried upon the following Charges and Specili 
cations: 

CHARGE I: Violation of the 65th Article of War. 

Specification: In that Frivate Richard E. Warner., Battery 
c., 229th Field Artillery Battalion., a garrison prisoner 
serving a sentence involving confinement at hard labor., 
havine received a lawful cor:i.~and from Sergeant Kenneth 
F. Hughes., Headquarters Battery, 229th Field Artillery 
Battalion., a noncomrrdssioned officer who was then in 
execution of his office., to "double time" did at Camp 
Gordon Johnston., Florida on or about February 27., 1943, 
wilfully disobey the same. 
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CHARGE II: Violation of the 96th Article of Vfar. 

Specification: In _t.hat Private Richard E. Warner, Battery 
c, 229th Field Artillery Battalion, a garrison prisoner 
serving a sentence involving confinement at hard labor, 
did at Camp Gordon Johnston, Florida on or about March 
1, 1943, wrongfully and wilfully refuse to perform a:ny 
work in the area of the 229th Field Artillery Battalion. 

CHA...'1.GE I: Violation of the 65th Article of war. 

Specification: In that Private Bert D. Oldham, Battery 
C, 229th Field .Artillery Battalion, a garrison prisoner 
serving a sentence involving confinement at hard labor, 
having received a lawful command from Sergeant Kenneth 
F. Hughes, Headquarters Battery, 229th Field Artillery 
Battalion, a noncommissioned officer who was then in 
execution of his office, to •double time" did at Camp 
Gordon Johnston, Florida on or about February 27, 1943, 
wilfully disobey the same. 

CHARGE II: Violation of the 96th Article of War. 

Specification: In that Private Bert D. Oldham, Battery 
c, 229th Field Artillery Battalion, a garrison prisoner 
serving a sentence involving confinement at hard labor, 
did at Camp Gordon Johnston, Florida on or about March 
1, 1943, wrongfully and wilfully refuse to perform any 
work in the area of the 229th Field Artillery Battalion. 

The accused pleaded not guilty to and were found guilty of all Charges 
and Specifications. Evidence of two previous convictions by special 
courts-martial as to accused Warner for absence without leave on three 
occasions, in violation of Article of War 61, was introduced. Evidence 
of three previous convictions as to accused Oldham, one by su.'lll!lary 
court-martial for absence without leave, in violation of Article of War 
61, and failure to obey a superior officer, in violation of Article 
of War 96, and two by special courts-martial for absence without.leave 
on three occasions, in violation of Article of War 61, and failure to 
obey a noncommissioned officer, in violation of Article of Vvar 96, was 
introduced. Each was sentenced to be dishonorably discharged the service, 
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to forfeit all pay and allowances due or to become due and to be con
fined at hard labor for ten years. ·rhe reviewing authority approved 
the sentence as to each. designated the United States Disciplinary 
Barracks. Fort Leavenworth. Kansas. as the place of confine!!1ent for 
each. and fonvarded the record of trial for action under .Article·of 
i'Iar so-i. 

3. (a) Concerning the Specification. Charge r. the evidence. for 
the prosecution siiows that on.February 27. 1943. the sergeant of the 
guard. in compliance with: ordere issued by ;,.;ajor Prusaitis. officer 
of the day. went to the post stockade to get four priso~ers. includ
ing the two accused. to bring them tp the battalion area for work. 
Major Prusaitis. !°Jho was also Battalion S-3. had. on the same date•. 
given the sergeant of the guard instructions that these. (and other) 
prisoners would be double-timed to the camp area and from one job to' 
another. This latter order "applied to the movement of prisoners 
v.nenever they moved f;z:om one place to another whether it was from 
work or not. An:J' place at all .they moved to •. they moved on the 
double." In issuing such an order. Major Prusai.tis testified "I: 
believe I was adhering to Army Regula. tions which stated that pris
oners sentenced to hard labor would receive work over and above 
that of the regular.troops." (R. 19. 25; Ex. 6) 

The training which the battalion was undergoing on Febru
ary 27. 1943. and for a month prior thereto emphasized physical 
conditioning; and "throughout all.our training in that month they 
had to double time every place they went within the training areas." 
Prisoners. such as the accused. were not included in the training 
plan for the battalion. _ A little less than half a mile was the 
distance from the post stockade to the battalion areaasestimated by 
1!ajor Prusaitis who had double-timed that distance himself, and 

__ considered it "no great fe~t." . (R. 25; Ex. 6) 
. . 

The sergeant took t~e.prisoners to the guard tent. and 

told them they would double-time.to ,vork. whereupon. according·to 

the sergeant. "the prisoners 'put up a howl about that'and at that 

time the Lfajor came up and he said he didn't want to hear any more 

about it and they would be getting themselves in more trouble." 

The prisoners then double-timed from the stockade to the battalicn 

area. The sergeant estimated the distance at "a.bout li miles". 

of which distance he double-timed them about one-half mile on the 

way over• himself double-timing along m.th them. "After lunch." 

the sergeant continued. 


"when it was time for them to go back, 
the Major told me to double-tine them 
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back ***I gave the order and nothing 
happened. They just kept marching. Then 
I gave them the double-tiine order again and 
they still did nothing. ***I gave them 
a 'double-time march' the 3rd time and I 
reported it to the Officer of the'Day * *•" 

Neither of the accused double-timed any part of the way back to the 
stockade. The accused Warner "said he wouldn't double time because 
he had a sore foot. This was the first time he mentioned it.n AB 
for the accused Oldham. "he didn't say anything." (R. 19-23) 

Major Prusaitis testified that it.was not his intention ·that 
prisoners should double-time. ~egardless of the state of their health. 
"One of the prisoners". he continued. 

"complo.insd of a sore foot. I believe that 
morning. I sent him to the mecti.cal officer 
of our battalion and had his foot examined 
and he stated that the foot would not hamper 
the man performing full duty. * * * I took 
full duty to mean double timing because 
full duty for other men in the battalion 
would include double timing." (R. 25; Ex. 6) 

(b} Concerning ·.the Specification. Charge r. ·the only evidence 
introduced on behalf of either of the accused. was the testimony of 
accused \Tarner. who elected to take the stand and be sworn. after the 
rights of both the accused as witnesses had been fully explained to. 
them. The other accused.-Private Oldham. elected to remain silent. 
The accused Warner testified that 

"The Sergeant of tlie Guard received orders to take 
us back to the Stockade on- the double and we walked 
about one-half mile from the.battalion and he gave 
the orders to double time*** I turned around and 
told hL~ I had a sore foot***• The Sergeant got 
mad· and gave us the order ·again and I told him I 
had a sore foot. Nothing was said after that and 
then we went to the Post Stockade**-* Private 
Oldham was right behind me." (R. 25-27} 

He further testified that while working on the road on Feb
ruary 25 • he had dropped a loading, block on ;the instep of his left foot. 
He did not ask to go to the infirmary but bandaged it himself. It did 
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not hurt particularly to walk on it•.. "I rested it a little bit now and 
then," he explained. Ee did not boon sick call on February 27, and 
double-,timed .from t..lie stockade to the battalion area that morning. After 
lunch, however, when the sergeant, taking him back to the guard house, 
ordered him to double-time, he did not do so. (R. 27-30) 

(c) The .Specification, Charge I, alleges, in e.ach instance, 
willi'ull disobedience o.f the sergeant's order to "double ti.me". If the 
double-timing ordered was intended only as a punishment, it was illegal, 
and the disobedience shown not an offense 'under Article of 'iiar 65 (CM 
226870 (1942)). In the instant case, however, the uncontroverted · 
evidence shows that the entire battalion was participating in a training 
program in which the men "had to double time every place they w-ent with
in the training area." To permit prisoners to move· a't quick time while . 
the rest of' t..11e battalion was ha.bi tua.lly moving at double time would, 
·seem --- to the less energetic, at least--to place a premium on .incar
ceration. Regardless, however, o.f tlle training program then in progress, 
an order to double-time to a specific place appointed for the performance 
of a specific duty, is not of itself unlawful. In the cited authority, 
the order could have been intended only as a punishment, since the 

·soldier was already at the supply room, where he had been directed to re

port by his company commander, when the latter ordered him to "double• 

time back down there· to the kitchen and.then double-time back." That 

order was issued not as a means of getting him 8.JJYWhere but solely to 

make him run. Double timing is a recognized method of moving troops,·

and may be'"!'aw!'ully employed either to expedite arrival at a desired 

destination, or .for training and exercise.· There is not only no direct 

'evidence in the record now under collSideration that punishment o.f the 

aooused was the only.-0bject of the order which they disobeyed, but 

none. from which such an in.ference might properly be drawn. The evidence 

that the accused Warner'responded to the lawful order of the sergeant, 

then in the execution of hi's duty, by stating that his ..foot was sore, is 


.·-not of a character to absolve him from the offense charged, _all the ele
ments of which are clearly established. The court's findings of guilty, 
as to each of the accused, of Charge I and its Specification are there
fore sustained. 

. . 
4. (a) Concerning the Specification, Charge II, the prosecution 


made an opening statement, from which the .following pertinent excerpts 

are quoted1 · 


"•••before the accused e~ter their pleas. it is de
sired. to point out the significance o.f the specification 
or Charge II as it is understood by the prosecution. 
•••this specification••• does not allege a 
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specific order. but alleges he wrongfully and wilfully 
refused to perform a.ny work in the 229th Field Artillery 
Ba~talion area. The prosecution will introduce evidence 
that the accused in fact refused on 3 separate occasions 
when ordered to perform work in the BattaHon area. ·---· 
(First by a non-commissioned officer and later_ by 2 
officers)~- --Aii.d..i t -fs-tI-i.e" -contention of the prosecution 
that the specification as drawn alleges mutinous conduct 
which is a lesser included offense under the charge of. 
mutiny and as such can be charged under the 96th Article 
of War. Reference-- Winthrop, 2nd Edition. page 573 and 

·579. ***if this offense is _proved as alleged. the 
sentence that can be imposed will not be restricted by 
the maximum punishments enumerated under the 96th Article 
of War. but may be arrived at by using as a guide the 
sentence provided for violations of the 66th Article .of 
1Yur. mutinous conduct being a lesser included offense 
under that Article. The authority for this proposition 
is fcund in paragraph 104~• MCJ'.1". (R. 8) 

The evidence fer the prosecution shows that both the accused 
were sentenced to six months confinement at hard labor on February 23. 
1943. The sentence was approved on February 27. 1943. and the Post 
Stockade. Ca.mp Gordon Johnston. Florida. designated as the place of 
confinement (R. 10; Ex:. 1 and 2). 

On Uarch 1, 1943. the sergeant of the guard told Private Frank 
Lynn. Headquarters Battery, 229th Field Artillery. to take the accused 
prisoners to get some brooms and then over to the motor garage where there 
was a pit of water that had to be swept out and filled with sand. Lynn 
took the accused down to get the brooms. but both refused to take them. 
"They said." he testified. 

"th_ey weren't goini; to do any work. They asked me to 
take them to the Officer of the Day*** They showed 
me their Court 1.:iartial orders. They said they didn't 
have to do any work in the battalion area as they were 
in the Post Stockade and they were to do their work 
there." 

Iornn escorted the·accused to the officer of the day, to whom. also. they 
displayed the court martial orders promulgating their convictions. After 
some discussion. the officer of the day directed them to perform the 
work assiGned to them and they still refused. They were then taken to 
the office of the battalion commander who, ai'ter reading and explaining 
to them Articles of War 64 and 66. asked them if they were going to vo rk. 
and they again refused. Their contention. in each instance. was "that 
they wouldn't work in the battalion area; that their sentence at hard 
labor was at the Post Stocl::ade. 1

' (.a. 13-18) 
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(b) The defense presented no evidence concerning the Specifi 
cation, Charge II. In a statement made ·by the accused Warner to the 
investigating officer on March 5, 1943, introduced by the prosecution 
after proper predicate, without objection, the .accused Warner asserted 
that his reason for telling the officer of the day that he would not 
work in the battalion are.a but th.at he would work in the stockade, was 
· "because I did not wish to be ridiculed by having the other men in the 
battaJ.ion see me performing hard laborn (Ex. 4). 

(c) ··· The Specification, Charge II, merely alleges that the 
accused, both garrison prisoners serving sentences involving confine~ 
ioont at hard labor, wrongfully and willfully refused to perform.. any 
work on a designated date in a designated area. 

•The specification should include*** a statement 
·in 	simple arid concise language of the facts con
stituting the offense. The facts so stateci and 
those reasonably implied therefrom should in
clude all--the elements of the offense sought to 
be charged." (par. 29, p. 18, M.C.M., 1928; under
scoring supplied). 

According to this standard, the Specification under consideration is 
. defective in not alleging the nature of the work the accused refused 

to peri'o:nn, or the identity and status of the person or persons who 
instructed the accused to peri'orm such work, or the ma.nneI.' in which 
such instructions were· communicated to the accused. The trial judge 
advocate•s statement,. immediately i'ollowing the arraignment oi' the 

.. accused, was more definite as to what evidence the prosecution ex
pected to adduce in support of the dei'ective Specification; and this 
evidence, as outlined, was actually adduced on the trial of the, case, 
establishing the accused's retusal to perform specii'i~ work properly 
assigned to them., as priscners, by the sergeant oi' the guard., despite 
orders to perform such work given directly to the accused not only 
by the soldier who was detailed to guard them., bu,t also by the oi'i'icer 
of the day and the battalion COI!Jlllander. Moreover, the record dis

. closes afi'innatively that no surprise to the accused resulted from 
the vagueness of the Specification. · 

•No finding or sentence need be disapproved solely 
·because a specification is defective if the facts 
alleged therein and reasonably implied therei'rom 
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constitute an offense, unless it appears from 
the record that the accused was in fact misled 
by such defect, or that his substantial rights 
were in fact otherwise injuriously affected 
thereby• (par. 87£, p. 74, H.C.M., 1928). 

In the Specifications under consideration, it may be reasonably inferred 
that on the date specified, lawful work was assigned to the accused 
by a person or persons in the military service charged with the super
vision and control of ·garrison prisoners at the place where the refusal 
is alleged to have occurred; and that such person or persons,'in the 
proper execution of such control and supervision, ordered the accused 
to perform .such work, and that the accused refused to obey such order. 
'.l.'he sentence therefore need not be disapproved on account of the de
fects noted in the Specification. 

HO\'rever, the theory advanced by the trial judge advocate, 
which the sentence indicates was also adopted by the court, that the 
offense uharged is a lesser included offense under Article of Yvar 66, 
is wholly untenable. Neither Winthrop's statement that •mutinous 
conduct", falling short of mutiny as defined by military law, is 
"commonly to be treated as •conduct to the prejudice of good order 
and discipline I in violation of Article of War 62• ( now 96)., nor 
paragraph 104£.., M.C.M., 1928., furnishes any basis for that pro
position, although both were cited as authority. "Mutiny,imports 
collective insubordination and necessarily includas some combination 
of two or more persons in resisting lawful military authority" (par. 
13~ p. 150, M.C.Jt• ., 1928). An individual's refusal, on his ow.n 
initiative alone, to perform work lawfully assigned to him by a 
superior, is not mutinous conduct, nor is such unconcerted insubordination 
necessarily included in the offense of mutiny, which may be properly 
charged and proved without establishing such conduct but never without 
establishing some form of combination or concerted action. The mere 
fact that the refusals in this ,case, were contemporaneous 'is not 
enough to establish the essential concert. Therefore the offense of 
which each of the accused was found guilty under the Specification., 
Charge II, is not a lesser included offense under Article of War 66. 

The most closely related offense to the one both charged 
and proved, and of which the accused were found gui1ty., under the 
Specification, Charge II, is "failure ~o obey a lawful order of a 
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. superior officer" for which a maximum sentence· of confinement at hard 
labor for six months is authorized (par. 104£., p. 100, M.C.IJ., 1928). · 
The findings are sustained, but the sentence is excessive, to the ex
tent that it was-imposed under the misconception that the maximum 
punishment prescribed for violation of .Article of War 66 applied to 
the offense"of which the accused were found guilty under the Specifi 
cation, Charge rr. 

' 5. For the reasons stated, the Board of Review holds the record 
of trial legally sufficient to support the findings of guilty of both 
Charges and the Specifications thereunder, and.legally sufficient 
to support· only so much of the· sentence as involves dishonorable di~
charge, forfeiture of all pay and allowances due or to become due, and 
confinement at hard labor for one year. 

/

fle.;J'c4.,~p=. , Judge Advocate. 
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1st Ind. 


'i'iar Department, J .A.G.o., JUN 1 194-3 - To the Conunanding General, 
23th Infantry Division., Camp Gordon Johnston, Florida. 

l. In the case of Privates Richard E. Warner (20314537)., a'1d 
Bert D. Oldham (20314520)., both Battery C., 229th Field Artillery 
Battalion., attention is invited to the foregoing holding by the 
Board of Review that the record of trial as to each accused is 
legally sufficient to sup;;,01·t the findings of guilty of the Charges 
and the Specifications thereunder., but legally sufficient to support 
only so much of the sentence in each case as involves dishonorable 
discharge., forfeiture of all pay and.allowances due or to become 
due and confinement at hard labor for one year, which holding is 
hereby approved. Upon vacation of so much of the sentence in each 
case as is in excess of dishonorable discharge., forfeiture of a!l 
pay and allowances due or to become due and confinement at hard. 
labor for one year, you will have authority to order the execution 
of the sentences. · · 

2. When copies of the published order in this case ore forwarded 
to this office they should be .accompanied by the.foregoing holding and 
this indorsement. For convenience of reference and to facilitate 
attaching copies of the published order to the record in this case, 
please place the file nwnber of the record in brackets at the end 
of.the published order, as follows: - ..
(CM 234408) 

Myror;i. C. Cramer., 
.. Major General., 

The Judge Advocate General. 

1 	Incl 
Record of trial. 
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WAR DEPARTMENT 
Army Service Forces (365)

In the O!'!'ice o!' The Judge Advocate General 
Washington., n.c. 

SPJGN 
CM 234414 .l 1 JJL 1943 

UNITED STATES 	 ) THIRD AIR FORCE 

) 


v. 	 ) Trial by G.C.M., cormmed at 
) MyrtJ.e Beach, South Carolina, 

Second Lieutenant JULIUS P. ) February 26, 27, and 28 and 
UlJUEIN (0-792325), Air ) March 1, 1943. Dismiseal and 
Corps. · .. ) !'orfeiture of all pay and al

) lowances to become due. 

OPINION of the BOlRD OF REVIEW 
CRESSON., LIPSCOMB and SLEEPER., Judge Advocates. 

1. The record of trial in the case o.t' the o.t'.t'icer named a bon · 
has been exaudned by the Board o.t' Review and the Board subnits this, 
its opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifi 
cations: 

CHARGE I: Violation of the 61st Article o.t' war. 

Specification: In that 2nd Lieutenant Julius· P. Uihlein III, 455th 
Bombardment Squadron (M), did., without proper. leave, absent 
himself. trom· his proper station at J(yrt1.e Beach bbing RAnge1 
M;yrtle Beach, South Carolina, from about December 71 1942, to 
about December 14, 1942. 

CHA.OOE II: Violation o!' the 	64th Article 0£ i'lar. 

Specification l: (Finding of not guilty). 
I 

Specification 2: In that 2nd Lieutenant Julius P. Uihlein III, 455th 
Banbardment Squa.dron (M), having received a lawf'ul command from 
~ptain Wj]Ham w. Brier, his superior o.t'.ticer, to move hi8 
place o.f·abode from the I,ai'ayette Manor,J.tyrtle Beach, South 
Carolina, to t.q.e Bachelor Officers• Quarters, l(yrtle Beach 
Bombing Range, }4yrtle Beach, South Caro1ina1 did1 on or about 
December 1, 1942. ~ disobey the same. 

CHARGE m: Violation of the 95th Article of War. 

Specification la In that 2nd Lieutenant Julius P. Uihlein m. 455th 
Bombardment Squadron (M), did~ at Lataptte Manor• J(yrt.1e Beach• 
south Carolina• on or about December 1, 1942• wrongtulq ue 
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detamatory· a.nd provoking speech, to wit: 11You dirty whore 
You old bitch", or words to that_ effect against Mrs. Sam 
Houston. 

Specification 2: (Finding of not guilty.) 

Specific&ti.on 31 (Nolle proseqm.) 

Specification 41 In that 2nd Lieutenant Julius P. Uihlein III, 455th 
Bombardment Squ&dron (M), did, at Lt;TtJ.e Beach Bombing Range, 
ltYrt].e Beach, South C&roli.Da, .trom about November 27, 191+2 to ·. 
about December 1., 191+2, fail to repair to his place of duty at 
the proper time. 

Specification 5: In that 2nq Lieutenant Julius P. Uihl.ein III, 455th 
Bombardment Squadron (ll), did, at Lafayette MMor.,-l(yl'tJ.e Beach, 
South Carolina, on or about December 1., 191+2, behave him.salt 
with disrespect toward lat Lieutenant (Chaplain) William H. 
Branyan, Jr., his superior officer, by use of opprobrious epithets 
and denunciatory J.angu.a.ge., to wit: "that he was a tale-bearing 
son ot a bitch", or words to that et.feet, both in- and out ot his - • 
presence in a public place, to wit., Lafayette Ma.nor, ?qrtle Beach, 
South Carolina, and in the presence_of civilians! 

Specification 61 (Finding ot not guilty.) 

FIRST ADDITIONAL CHAllGE:. Violation of the 69th Article ot war. 

Specification 1: In that 2nd Lieutenant Julius P. Uihlein, III, 455th 
Bombardment Squadron (M) AAF having been du]¥ placed in arrest 
in quarters on or about December 14,' 191+2 did., at Myrtle Beach 
Bombing Range, .MyrtJ.e Beach, South Carolina on or about December 
31, 1942 break his said arrest before he as set at liberty by 
proper authority. 

Specification 2: Breach of arrest., same place.,. January- 5, 1943. 

Specification 3: Breach of arrest., same place, Janua.ry 6., 1943. 

Specification 41 Breach of arrest., same place, January- 11., 1943. 

SECOND ADDITIONAL CHA.RGE I Violation of the 69th Article of war. 
Specification: In that Julius P. Uihlien In.,'323rd Bomb Group 

having been du]¥ placed in confinement in the Base hospital 
at J(yrtla Beach., s.c. on or about January 11_, 1943 did at 
2400 EWT on or about January l?th, 1943 escape t:rom said con
finement before he wae set at liberty by proper authority. 
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The accused pleaded not guilty to all of the Charges and Specifications. 
He ,vas found not guilty of Specification l, Charge II; Specifications 
2 and 6 of Charge m; with reference to Charge III, net guilf-7 or vio
lating the 95th Article of War, but guilty of violating the 96th Art.:1.cle 
of War. He was found guilty of the remaining Charges and Specifications. 
There 'RS no evidence ot any prior convictions. He 1l&.i3 sentenced to be 
dismissed. the service and to forfeit all ray and allowances due or to 
become due. The reviewing authority approved onl.Jr so much of the sen
tence as provides for dismissa.l and forfeiture of all r,ay and allolflnces 
to become due, and forwarded the record of trial for action under Article 
of War 4s. 

3. The evidence for the prosecution ahoa that the accused. -.a a 
combat co-pilot in the -455th Bombing Sq,uadron, commanded. by Captain 
William w. Brier. His duties consisted of ,flying, and attending lJnlc 
trainer instruction and air ground school, all in accordance 111th 
posted schedules, bearing the notation that ea.ch would be strictq 
adhered to. When the accused first-reported to the squa.dron, 
approximately the middle ot October, 1942, and when the squadron .first 
reported to l(yrtle Beach on 3 November 1942, the squadron operations 
officer, who had charge of the ground school as well as the schedule 
of flights, told the accused "to be sure and be at all meetillgs•. - ti 
accused, h011'8ver, attended less .frequently than the rest o.f the squadron 
officers. As a result, shortly after the squadron's arrival, he was 
reprblanded by Captain Brier for being frequently absent from classes 
during the squadron's .first nek at lf;yrtJ.e Beach (R. 28, 42,- 45, 49-50). 

On 1 December 1942, the operations otfJ,.cer reported to captain 
Brier the accused's absence from ground school classes from 27 November 
1942 to l December 1942, whereupon captain Brier, on the afternoon ot 
1 December 1942, called the matter to the accused's attention,·informing 
him that it was his duty to attend these claase's; ordering pfm, at the 
same time, to mOTe from the Lafayette Manor, where he 11&s then residing, 
to the officers• barracks on the post; and authorizing GoTermnent trans
portation tor the move. While captain Brier testi.f'ied, ~ direct exam
ination, that his order to the accused was to move to the base •immediate~, 
he corrected this statement on cross-eDID::lnatiori, admitting that he might 
han said "as soon. as convenient". He also told the accused that he 
trusted his. attendance at the ground school would be more frequent, aa 
he would then be llving · on the base. The absences reported had been 
determined by roll call, and the operations-officer, before reporting 
them to Captain Brier, -had checked the roll. Asked· if he had the rolls 
in court, he responded., "We do not file those rolla, and, therefore, 1'8 

do not have them", but he remembered. the accused.•s absence because, 
when t.'le accused 'AS present, •it was so obvious• (R. 29, 37, 42, 50, 51). 

About 5 o 1clock on the afternoon ot 1 December 1942, Mrs. Sam 
Houston, manager ot the Lafayette Manor Hotel, where the accused 11&8 

registered, heard banging on the-doors upstairt1 and someone calling the 
porter £0:r gingerale. Ascertaining that this disturbance emanated from · 
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the room shared by the accused and Second Lieutenant Kenneth A. Sawyer, 
she went to it and requested the1:1 to be quiet. The accused, who was 
standing in the hall, re.f'used to comply with her request, stating that 
Y.rs. P.ouston and the chaplain, vmo was also a guest at Lafayette ua.nor, 
had been trying to "knife" him, and report him to the base. Mrs. Eouston 
telephoned the base "for some help",. and "asked for I someone to come to 
the hotel and they sent an M.P."• The "M.P." was Lieutenant Byrd, 
Airdrome officer of the day, who at a bout 6 :20 p.m., went to the ac
cused• s room and came down shortly, saying he had quieted the occupants. 
(R. 54). 

About a quarter of seven, when about five guests were sitting in 
the lobby, the accused and Ll.eutenant Sawyer met Mrs. Houston at the 
foot of the stairway, where the accused told Mrs. Houston she was just 
a "God damn whore". At about this time, the chaplain came up and tried 
to quiet the accused and his roolllillate, but they "turned on the chaplain", 
whom the accused c,:.lled a "God damn chicken shit son of a bitch"• Mrs. 
Houston, very nervous and hysterical, again called the base. Major 
Fleming, the ~ase executive officer, responded, arriving in about half 
an hour, at which time the accused and his roommate were on the side pordl. 1 
where :.:ajor Fleming joined them for a very short time. 111/Jhen M:l.jor Fleming 
got out·there", c.he chaplain testified, "they quieted down and didn't 
say much more". The chaplain also testified that the accused called 
him a "tale-bearing" - as well as a "chicken-shit" - son of a bitch, and 
charged him with carrying tales to the accused's commandinf; officer and 
going behind his b,ack. On cross-exarr:ination, the chaplain admitted that 
he had told captain trier that the accused•s conduct made his presence 
undesirade at the Lafayette :[$nor, and that :Mrs. ijouston desired to 
have him removed (R. 54-55, 63-66). 

Late that same night - 1 December 1942 - accused came to captain 
Brier's room in the officers• barracks, and finding the latter's 
roommate's bed unoccupied, slept there, fully clothed. captain Brier 
was absent from the base from the afternoon of 2 December 1942, until 
late in the evening of 3 December 1942, and did not see -the accused 
again until 14 December 1942 (R. 29-30). 

Prior to the a:cused's departure from the base on 4 December 1942, 
he had made a written request for a leave of absence, which had been 
approved by his squadron and group commanders; and orders issued 
authorizing him to go on leave. "The leave", captain Brier testified 

nwas revoked verbally by Colonel Thatcher to me and to the 

group Adjutant. 'Verbally on 4 December 1942, I-relayed in

structions to the squadron Adjutant that if leave had been 

cut at that time, that it was too late for ae to disapprove 

it, and so I instructed Lt. Johnson not to give the leave 

orders to Lt. Uihlein, but to have him see me if he called 

at the orderly room to pick up his ordersrr. · 
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Lieutenant Johnson, the squadron adjutant, relayed these instructiona 
to his f'irst sergeant, about 4 Decauber 1942, on which date tM accu.1ed 
inquired at the order:cy roOJ1 if hi.a orders bad cane in. The first 
sergeant informed him thq had, but that he had to hold them up f'or 
a dq or two until further notice. Entering his of'f'ice lat.er in the 
afternoon, the first sergeant met the accused leaving it with two 
extract copies of' the order authorizing his leave. •I asked him 
fc,r them,• the first sergeant testitied, •bat he said they are his and 
he was going to keep them". The squadron adjutant, being 1ntormed b7 
the first sergeant of the accUBed•s re.twsal. to return the .extract 
cop!ea, told the accused he must· eee Captain Brier be.tore le&Til>g the 
baseJ that he had better see him. Finally tbG &ccued gave' the .ti.rat·· 
sergeant one of the two copies which he bad taken from his duk (R. 34., · 
39, 48-49,:' 51-53). . 

C&pta.1.n Brier did not tell the accused that his leave ua NTObd,. 
nor, in tact, know that it had bea llhan, on 10 DNember 19'2, be a.rt.· 
to the accuaed - as all as to •an JEllbera ot the atat.iclll 'llbo wre at. 
that time absent from the stat.1.on• - ~ telegram advieing "J"(Jar lean. 
has been recinded• (sic) •return to station regardleea of' ccmdition•, 
1lhich telegram-. deliTered to the accused at his home in cincinDati 
on l2 December 1942 (R. 40; Def'ens. I!«. •c•). · 

~ 14 I)eeember 1942 •the date•, Captain Brier test.Uied, •Lt. 
tfihle1n returned troll lean•, he -.. placed under arrest b.r hi.a ~ 
cOIIDAIJder •upon direct inatra.ctiana• of' hi.a group cormander, who 
directed captain Brier to charge the. officer with all the rlolat1ona 
of' the Articles o.t War o.t llhicb he had knowledge (R. 30,31,32,3.5,36,43). 

Di plAcing the accued ~r arrest, captain Brier a:pl.a1m4 to 
!dm that the limits of bia confinemrmt wre •t,be of'ticera• meH, tM 
qua.rters, and th9 l&trme•. 1!18reaf'ter, 1iban Terbal extenaicma wre 
granted, •the limit. and placea he waa al.land to Tiait. and the t1M he 
-.a aJ.l.cnn9d to be otf the bue 1181"8 clearly outlined to hia•. 1n.r noti. 
ry,ing hill of h1a arrest cm l4 December 1942,. Captam Brier again aut.hor
izad the &cawsed to procure aovermiant. tranaportation f'or the pirpoae of 
moving his belongings trca town to barracks· (R. 30,32). 

. en necember 31, 1942 and on S, 6 and 7 January" 1943, Captail'l Bl"i•r 
found the accused absont. 1lben ha inspected both the accuaedrs quarters 
and the latrine, during eTaning houra when the mess hall •s closed. 
No extension of Um.ta 'A8 1n tore• on the 5th, 6th and 7th ot JanuU7 
(R. 32-33)• 

On 31 December 1942 the ottieer .ot the da;y wu also asked to mallla 
an inspectfon ot the accu.aed•s quarters to see if' he was in arrest as 
ordered. He checked periodically' - approximately every hour and a halt
from about 8 o•clock on the evening of 31 December 1942 until 7 o•clock 
on the morning of' 1 Januar;y 194.'.3- The accused was not in his quarters 
at 8ZJY' time during that period (R. 26-27). . 

_,_ 
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On ll Januar;y 194.3, the Assistant Provost Marshal, having received 
an order from the Base COill!lander to place the accused in confinement, 
found the latter at the Colonial Restaurant, beyond tlle prescribed limits 
of his arrest. In compliance with the Base comander• s inst.ructions, the 
accused was incarcerated, _for the night, in the counv jail at Conway. 
The next morning he was placed in the detention n.rd at the base hospital, 
trom lihieh he escaped five days later through a bathroom ll'indolr, a.rt.er 
prying loose the.heavy wire grating from its iron f'rame. He was ap
prehended, that same day - on the a.f'ternoon of 17 January 1943 - in a 
locked bedroom in a private home in MyrtJ.e Beach, a.ft.er the Assistant 
Provost Marshal and a state highway patrolman had forced the door open
(R. 72-79). . 

4. The evidence·for the defense shows that from 27 November to 

1 December l943·(sic}, the accused ~d.Second Lieutenant Kenneth A. · 

Sawyer went together, every day, to the base and to squadron operations, 

llhere they checked the flight schedules, and, .finding they were not 

scheduled to~, checked the mail, hung around for a l'lhile, and left. 

The operations officer had never talked to Lieutenant Sawyer about 

attending ground school classes, nor to the accused about attending them, 

in Sawyer's presence. About a weak before l December 1942., captain Brier 

talked to both of them about attending one ground school class, then in 


· progress, .saying "aince you fellows are here, you might as well stay and 
l'lear this lecture•; 'Which they did. Asked what their specific duties 

·nre if not to attend cl.asses, Sawyer testified, "There were no specilic 
duties. We were· ignored". (R. 87, 9.3). . . 

"Ground school•; he continued, "was held an;ytima anybody wanted to 
give us· lectures", notice of llhich was sometimes posted on the bulletin 
board, but whether between 27 November and l December, Sawyer could 
not remember.· 0 How did you know ,men they were held1 ha was asked., on 
re-cross-examination, "when they were not scheduled on the bulletin board?" 
"Sometimes", he replied., ltft would be together in operations, and some 
of the fellows would say that a class was going to be called, and.sometimes 
lib.en they were scheduled, they-wouldn't have any" (R. 96). 

The accused lei't the Lafayette Manor 1 December 1942. He could not 
check out because he did not have sufficient .funds to pay his bill, which 
he paid on the following afternoon. On the evening of l December, before 
the accused's departure, he and Sawyer were in their room 11'1.th a civilian 
guest., "drinking occasionally and having llhat you might call a general bull 
session", when Sawyer rang the bell for the porter to get some gingarale. 
A.t·oor waiting twenty or thirty minutes -·having no telephone - he called 
dOl'lll the hall for it. It is·possible he pounded the door at the same t:im.e. 
•I believe I said, •Damn it•, once, •Where is that gingarale•, and 

pushed the door just pl.a.~", Sawyer testified (R. 83, 85-86, 91). 


Short.:cy afterward - they had consumed about three drinks each at 

the time - there -was a lmock on their door, and the airdrome officer of 

the da;y came into the room. He informed them that Yrs. Houston had 
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telephoned the base, reporting a riot at the hotel, with f'urniture broken 
and a fight in progress. Upon his arrival, she had warned lµm. th.at the 
accused and Sa11Yer would beat him up if' he came to their room, and had 
taken him to the chaplain's room, 'Whence he had come alone to theirs. 
Finding no evidence of' the reported disturbance, after a brief and court
eous interview, "he just left". (R. 83) · 

'.Che accused and Sawyer then started down the stairs to·dema.nd an 
explanation of their l.and.l.aey. Seeing them descendjng, Mrs. Houston 
announced in a loud voice, "There come· those God damned· sons of' bitches 
nOW";• whereupon the accused called Mrs. Houston a bitch. That was 
the only epithet he applied to her. In the hall outside the lobby, the 
two young officers indignantly demanded an explanation of' her report 
to the base. In the midst of the resulting argument, Yrs. Houston ran 
upstairs and got the chaplain. Sha had previous'.cy told the accused and 
Sawyer that the chaplain· had been carrying tales behind their back, to 
their squadron commander, about their conduct at the hotel. The accused 
invited the chaplain out on the west porch to discuss this, which he 
characterized as "certainly a chicken shit thing to do"• The chaplain 
said Mrs. Houston had told hini they were going to beat him up. The ac
cused and Sawyer went out on the porch, where the chaplain soon joined 
them, along with Major·Fleming., the Base Executive Officer, 'Whom Mrs. 
Houston had called via telephone. "There we discussed the matter", Sawyer 
testified., "and the Chaplain made the statement * * * that as far as he 
was concerned he had seen nothing of our actions there at the hotel which 
were out of the way and that all he knew was what Mrs. Houston had told 
him"• Major Fleming left., and the chaplain accompanied the other two 
to their room., where all shook hands and agreed to let bygones be bygones 
(R. 84). . 

Lieutenant Sawyer, during his sojourn at Lafayette Ma.nor., "heard 
Mrs. Houston use profanity on numerous occasions, and profanity of a 
type which men -would not use"• He elucidated this statement with two 
lurid and obscene examples of utterances ascribed to his l.and]ady (R. 86-frl, 
92, 94). . 

Major Fleming., Base Executive Officer, testified for the defense, 

that, having responded to Mrs. Houston's telephone call on the evening 

of l December 1942, he inquired o.f the accused and Sawyer 111'1hat the 

trouble was., and they said there had been a little mix-up; that they 

had accused the Chaplain of reporting them to their Commanding Officer; 

and that it had all been straightened outn. The Chaplain at that time 

"assured them that it -wasn•t him th.at reported them to the Ccmmanding 

Officer". No disturbance was observed by Ma.jor Fleming, who remained 

"not over .five minutes", and mere'.cy advised the accused and Sawyer to go 


· up to their rooms and be quiet., whereupon the two o:r them le:rt., accompanied 
by the chaplain (R. 97-98). 

5. The accused., having elected to take the stand under oath, alter 
his rights as a witness had been explained to him, testified that he 118.S 
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listed as na spare in the squadron", having been informed by the group 
operations of'f'icer that he was "being loaned to the 455th Bombing 
Squadron" at the time he joined it, and th.a-£ at the end of' two weeks, 
vmen it moved out, he wou1d. be returned to the 398th, his origillal . 
organization. Not being assigned to duty in the 455th, "from October 
14th on" he requested transfer to a pursuit squadron. C&ptain Brier, 
be testilied, 

"expressed his opinion that it would be both beneficial to :ins and 
to the squadron inasmuch as I liked pursuit and wasn•t interested 
in Bombers. P.e told me that such transfer would be forthcoming 
and told me so about every day***• I new twic& during the month 
of November. I us scheduled two more times, but it seems that 
the regula.r crew wanted to r.cy. n 

He attended some lectures in ground· school, but not all, 

"because they YJere not all scheduled. On certain particular 
occasions there were lectures in ground school scheduled on the 
bulletin board, and these lectures were not given.• 

Sometimes these lectures had to do with subjects lVhich did not perta:ili 

to the accused. He read the bulletin board and would always adhere to 

the schedule when it involved an:J' subject with which he ,vas connected 


.(R. 102, 107). 

captain Brier suggested at one time that the accused attend a· 

lecture. The latter had asked him why' he had not been transferred, and 

captain Brier told the accused to sit dam and listen·to the lecture, 

"and a.t~rwards he would discuss it with me" (R. lOJ). 


The squadron couma.nder also mentioned the chaplain's reports to 
him about the accused's conduct at La.tayette Manor, after which, on 
the night of 1 December 1942, the accused spent the night in captain 
Brier's room. Returning on 2 December and finding· the bed assigned to 
him at the base broken, he spent the night in town. He did nothing 
about moving the next day, lie testitied, ·11since I could not get in 
touch with captain Brier and I had a leave on or a bout· the 4th and since 
I ha~ all my belongings 1n town at the bus .station" (R. 110-111). 

On the night o.t 1 December, the accused, "rather incensed" at the 
officer of the day's report of Mrs. Houstons• "riotcaun, was descending 
the stairway at Lafayette Ma.nor when "she called· out in a loud voice, 
•Here comes those two God Damn sons of bitches now•, .and I called her 

an old bitch at the time," he admitted. The hysterical landlady 

enlisted the support o.t the chaplain, llhom the accused forthlvith called 

to account for carrying tales about him to the canmanding officer, as

serting that a:ny man who would do that -.i.s a "chicken shitn. The 

chaplain denied everything, an argument ensued, and the officers ad

journed to the porch, where Major Fleming soon joined them. After the 

accused had apologized to the chaplain, the two shook hands and parted 

amicab'.cy- (R. 101~102). 

-s



On.4 December 1942, the accused testified, (373) 

. •I went on o.t'ficial leave. I obtained the orders !rom 
the Sergeant's desk. There were two copies ~ there, and 
I thought I was entitled to two. A tew days later the . 
Sergeant asked me for the papers back in front of Lt. Johnson; 
inasmuch as they gave me no nason 1't1Y', I saw no reason to 
give them back, and finally he insisted 10 _much I gave him 
one copy. I felt that the leave came .trom higher authority than 
Lt. Johnson. .It ns authorized and was signed by the group 
adjutant. I we:pt on leave about December 41:.h ab~t Si.30 in the 
afternoon after 'llf1' check had arrived in the mail. I visited 
sane friends in Detroit, W.chigan, and on December 8th, I ftnt 
to Cleveland and· visited rel.atives and returned to Cincinnati 
on December 11th, and on the morning of December 12th, Western 
union called Jlle up and read the telegram to me at 9128 A.M. 

* * * * * * * * 
I arrived back atl(yrtle Beach about 8100 P.M. on the 
night of December ]Jth, and reported back to the Base &bout 
l.0100 in the morning the next day on December 141:.h. 

* * .. * * ·* * * * 
I went to the order~ room where I met Lt. Johnson. Lt. 

Johnson told me that I must see captain Brier that day, and at 
1 o•clock in the afternoon captain Brier came back and called 

I was 

me in his office. He handed me a paper showing that I •s in 
arrest. 

* * * * * * * * taken into Colonel 'l'hatcher's office,·and he read 
all the charges that had been brought against me, and it· took 
about an hour, and he-emphasized the seriousness of them, and 
had 'llf1 resignation all typed up and said I 1d.ll not press charges 
it rou will resign, and I told him that I ~s. not g,1ilty of t.he 
charges and had no intention of resigning, and told him that it 
he desired to Court-Martial me, to go ahead. I told him that it 
he thought punishment was coming to me that it belonged under 
the 104th Article ot War. As I was walking out o~ Colonel '.thatcher•• 
office he 'Warned me againat making statements and told me that I 
bad no right to make My' statement and said that Ins to remain 
quiet. · I was taken back to 'llf1 quarters and remained there under 
arrest." (R. 100) 

With reference to the tour alleged beaches of restriction, · 
during his arrest and prior to his confinement, the accused testified, 

"on the night o.1' January llth when I was picked up by Lt. 
llein 1n the Colonial Restaurant I had gone in there !or the 
speci.t'ic purpose of seeing Mr. Johnson who I believed lmew a 
great deal about me and would testify as to 'fII3' reputation and..to 
the f'act that I had not gotten out o.1' line at any time. I went 
there because.captain Brier told me that under no conditions 
would I be permitted to see witnesses and the prosecution was 
seeing witnesses, and I had no opportunity. As tar as the breach 
of arrest is concerned, the only other time that I broke arrest 
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was on January 6th. I went in £or the same purpose - to see 
wi.tnesses. 

* * * . * * * * * 
On January 51 1943, I was in my quarters, and I 118nt· to 


the mess hall at times other than meal hours ;to make inone calla. 

* * * * . * * * .. '* 

On December Jl, 1942, I had made several phone calls, and 
I •sin the mess hall and my quarters celebrating a little that 
night~ I had consumed alcohol to a certain extent and I spent 
considerable -time that evening coming to and from the mess hall.• 
(R. 104) . 

W~th re.terence ~ hi.a escape, the accused testified, 

· nr had been taken up to the comway County jail, and I was 
throll:tl in the lock-up where they usually put robbers and ever:,-· 
thing else connected with it. I awoke the next morning and I 
'4B all bitten up,·and there 'W8re big re.ts running around the 
place. I believe in the .first place that there was no legality 
in bringing me up there. I was taken back to J.tyrtl.e Beach, and 
this was all in secret. When I was taken back to the hospital 
I was lodged in a veneral disease ward.- It was turned into a · 
veneral disease ward about three days later. They- had a big 
thick door and a· little window that was closed.· I had gotten to 
the state o! mind 'Where I was certainly beginning to get highq · 
nervous ayer· the situation, and the fact that all these patients, 
both negroes and "l'lhite nre constantly peering in through the 
key hole and maldng all kinds or remarks, and I thought it was· 
humiJ1ating that, as.an o.t.ticer, I should be subjected to that. 

I also happened to be engaged to ·a certain girl in town, 
and she had not known.my 'Whereabouts, arid no one would let me 
communicate with her. captain 14ason had been in.tormed that 'fII1' 
mail was to be opened and I r.eceived letters ad.dressed to the 
455th Bomb Squadron and they were opened and were not resealed. 
I had not signed aey ag;-eement and had no intention that they. 
read my mail coming in from rq sister or anyone else. I escaped 
from confinement at the ~e alleged and I went directly to a 
girl's house that Lt•. Klein mentioned and stayed there during· 
all that time. There was no intention o.tdoing ~g other 
than to see her. l'i'hen I got to he.r housaj I 118.S sick. I was 
running a very high temperature, and I was :1n bed at the time 
when Lt. Klein arrived. 

* * * * * * * * I made no er.tort to go anywhere else other·than·that:houee 
and consented to go back when Lt. Klein came in~• (R. 105) 

During the period of his arrest in quarters, the accused..~sked 
captain Brier for some special duty in the squadron, as he wasj "just 
lying around all the time." captain Brier agreed that the accused should 
be assigned to some duty, having been in arrest .tor such a long time, 
and undertook to request the group commander's permission .for such 
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assignment. The latter, Captain Brier later reported to th~ accused, 

said he had. no intention ot ever letting the accused return to duty, 

and would not rest until ha was dismiss~ from the Arm3' (R. Ul4, l07) • 


The ~ccused was a· licensed pilot tor two years be.tore he •a 

inducted into the Arm:!, and bad. t1own seven or eight thousand miles. He 

had studied engineering at the University o.t Cincinnati, be.tore ht 

began milltar;r tra.1n1ng 2 Janu.a.ry:,...19,42. · He always bad an average of 

90 or more 1n h1a work, never met w1th aey accident, and received his 

llinga OD lO September 1942, having graduated .trom the usual: tra1n1ng, 

prerequiate to a pilot•• rating. Re was interested 1n becoming a first 

pilot, and was diaa.ppointed at,. not being transferred back to h1a original. 

group, with 1dlCDa .he had nown 35 .hours during the .t~t two welca 1n · 

October, 'Whereas he has .tl.cnm o~ 6 hours at Jl;yrtle Beach (R. io5, ll4).
. . .~ 

6. ·1'he.Specitic&tion, Charle I, al.legea.absence without leave 

from 7 December 1942 .. to 14 December 19,42. The uncontradicted :. evidence 

lhon that a valid order· had been issued granting the accuaed a. leave, · 

prior to4 Decemberl9,42, the date of hia departure • .Neither the_.tirst 

aergeant'!fnor, the squadron adjutant's unexplained reluctance to permit 

·tne accused to take extract copies of thia·order from the orderq room 

affected the leave atatua which the order created.· The accused's squadron 

oommand.1r teatif'ied that he had no knowledge· that this lean had been · 

previouaq revoked men, on lO December 1942, he telegraphed thea,cuaed 
and all other absent members of his squadron ~"Your leave baa' been recinded. 

return to station regardliss ot condition;• upon receipt ot which the 

accused prom.ptq returned.· No published order revok1ng his leave ·11'&8 ·i,n,;. 

troduced. 1he record, tailing-signally to· show beyond & reasonable doubt 

that the accused's absence for the period specified -.as "111.thout leave•, . 

doea not support the !1nd1ng o! guilty- or· the Specitie&ticm, Charge I, nor 

ot Charger. 


?. Speci.1'1cat1on 2, Chal-ie II, alleges diaobedience of captain 

Brier's order to move to the bachelor o.t1'1cera• qUSZ'ters, l December 

19,42. While C&ptain Brier first testified that he ordered the accused 

to move 111mmediateq,• on crosa-e:rs.m1nat1on he retracted thi1 state

ment, admitting he might have aaid •as soon· as convenient.• The evidence 

shows that the accused le:tt La!ayette Manor Hotel OD the day th• order 

111.s give1i, spent the night at the baee 1n··h11 squadron commander's quart.ere, . 
and cheeked out at the hotel the next day, as·so.on: as he bad obtained 
tanda to pay h1a bill _there.· He admits that he spent the next t1lo nights 
in tom - his bed at the base was broken, he was going on leave on the 
4th and had all his belongings in town at the bus at&\icn-but moved to 
the base imnediateq on his return from leaveJ which would appear to con
s\1tute substantial. canpliance 111th an order to move •as soon as con

. venient." 'lh9 record discloses a real doubt. in_ 1.he m1nd. of the man who 
gave the order as to whether it was to move •inmediate]rt, or •as· 1oon as 
convenient". His testimony constitutes all the nideno.e perta1D1ng to 
thia essential. element. of·the of.tense alleged. It 18 insufficient to show, 
bqond a N&son&ble doubt, the disobedience cb&rged. The re~ord doe1 not 
8'U8tain the finding of' guilt," of Specification 2, Charge II, .n,or ot Charge II. 
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s. Specifications land 5, Charge III, allege., respective:cy., 
defamatory and provoking speech to Mrs. Sam Houston., and disrespecttul 
·behaYior to1lard Cb&plain Bran;yan., the accused's superior officer. 'l'he 
evidence is ample that the accused applied to the persons named, publicly 
and to their faces., the indecent epithets attributed to- him in these two 
Specitications. Those addressed to Mrs. Houston were dei'ama.tory and, 
provoking; the language directed to the Chaplain, opprobrious and denun
ciator;r. The uninhibited grossness o:t the expressions employed., regard
less of the proyocation shown., rendered their public utterance by an 
officer definite]S" conduct of a nature to bring discredit on the military 
service .. The record sustains the findings of guilty" of Specitications 1 
and S, Charge m and ~ge III-- as amended--in violation of Article 
ot War <)6•. 

9. Specitication 4., Charge III.,-alleges that the accused, •from 
about November 27, i942 to December 1., 1942, failed to repair to his place· 
of duty at the proper time. 11 The Specitication 1s defective 1n 1-tQ 
failure to allege the nature, tme ·or place of the dutie8 to ~ch the 
accused failed to repair. However, the record discloses evidence that 
the accused, having been told by" the squadron operations officer, who bad 
charge of ground school classes, to be present at all meetings, and 
having been reprimanded by his squadron commander for frequent absences, 
did not attend ground school classes on the dates allsged. '.lhe defense 
introduced evidence of inde:tiniteness in the accused's orders, and 11'- · 
regularity' in ground school schedules; and the accused himself testified 
there nre no el.asses scheduled on the dates alleged; also th.at he was · 
at ground school. on those particul.ar dates. So the issue ira.s fairly 
joined. 

nNo :tinding or sentence need be dis&pproved sole]S" because a 
' 	specilication is defective il the facts alleged therein and 

reasonab]S" implied therefrom constitute an offense, unless it 
appears from the record that the accused was in fact misled 
by such defect., or that his substantial rights nre in fact 
otherwise injuriously affected thereby"• (MCM, 1928., par. S?hl• 

The record sustains the !indirig ot guilty of Specification 4,.Charge m, 

in violation of Article of wa:r 96. . . . -. 


10. Specifications· 1, 21 3 and 4, Additional Charge I, allege 
breach of arrest on :tour separate occasions. The testimony of repeated 
inspections of the a.ccused•squarters, in the f'irst three instances, 
turnishes substantial evidence of the camnission o:t the offenses charged; 
and in the last irurtance, the evidence shows he was apprehended outside 
the prescribed ~ts. One of the alleged breaches was admitted by the 
accused. His explanation of his whereabouts on the Occasion of the others 
is not convincing. 'lbe record sustains the findings of guilty of' Specifi 
cations 1., 2, .3 and 4, Additional Charge I, and of Additional Charge I. 

11. The Specitication, Additional Charge n., ~ges escape :trom 

confinement., l'hich was not ~ clearly shown by the testimon;.r of the 
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prosecution's witnesses, but also admitted b7 the accused. The record 
sustains the findings of gtµJ.ty.of the Specification, Additional. Charge 
II, and or Additional Charge II. 

12. The accused is 22 years of age. The records or the Office 
of Tb.e Adjutant General shOW' enlisted service Aviation cadet from 2. 
January 1942 to 5.· September 1942,; appointment as second lieutenant, 
Air Corps Reserve, and assignment to active ·duty 6 September 1942 • 

.,,, 
13. The court was 'legally constituted. No errors injurious'.cy 

affecting the substantial rights or the accused were committed during 
the trial. The Board ot Review 1s of the opinion that the record o! 
trial is·not legally sufficient to support the findings of guilty of 
Charge I and its SpecUication, nor of Charge II and Specification 2 
thereunder,; legall.y sufficient to support the findings of guilty of 
Specifications l, 4 and 5, Charge III, in violation or Article of war 
96,; Addi tiona.l Charge· I and 1ta Speci.fica tions,; and Additional Charge 
II a.ndits Specitica.tionJ legally su.tficient to support the sentence 
and to warrant confirmation thereof. Dismissal 1s authorized upon 
conviction or violAtion o:t ~ticle of War 96or 69. 
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SPJGN 
cu 234414, 

1st Ind. 

War Department, J • .A..a.o., 7 - AUG 1943 -· To the Secretary. of War. 

1. Herewith transmitted for the action o£ the President are 

the record ot trial and the opinion o:t the Board o:t Review in the 

case o~ Second Lieutenant Julius P. Uihlein (0-792:325), Air Corps. 


2. I concur in the . opinion or the Board of Rev.1.ew that the re
cord o£ trial is not legal.17 su!ficient to support the !1 nd1 ng -that the 
accused 1raa absent without leave :tor seven days, in v.l.olation of' Article 
of War 61 (Chg. I, and its Spec.); not leg~ sufficient to support 

· the !1 m1ng that the accused will..tully- disobeyed the lawf'lll comand 
ot his superior ot.f'l.cer, in violation ot Arttcle ot War 64 (Chg. II, 
Spec. 2); legaJ.11' sut.t'icient to Bllpport the other dnd:l.ngs; and legally' 
sutf":1c:ient to support the sentence and to warram; corin.rmation thereof• 

. I recommend.that 	the sentence of dimnissal be approved, but that the 

f'orte1tures be remitted, and that the sentence as thus modified be 

carried into execution. 


J•. Incloeed are a draft of a letter for your signature, trans

mitting the record to the President for his action., and a f'oxm of 

Executive actton desi.gned to ca:rey into et.feet the foregoing recom

mendation shou1d it meet 1d.th your approval. 


Myron C. Cramer, · 
Ma..1 or General., 

The Judge Advocate General. 

3 	Incls. , 
Incl l - Reoord of trial. 
Incl 2 - D.tt •. ltr. f'or s1g. 

Under Sec. of War. 

Incl 3 - Form ot Executive 


actton. 

(Findings disapproved in part in accordance with reconrneildation 
of The Judge Advocate General. Sentence as approved by reviewing 
authority caifinned but forfeitures remitted. 
n.c.Y.o. 211, 2 Sep 1943). 
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WAR DEPARThiEl'l.r 
Army Service Forces 


In the Office of The Judge Advocate General 

Y.-ashington, D. C. (379)

SPJGH 
CM 234443 MAY 131943 

. ) 
1UNITED STATES )''1

r--

v. ) 
) 

Secom. Lieutenant HERBERT ) 
B. PURVIS (0-1290656 ), ) 

. 369th Ini'a.ntr;. ) 

93rd INFA.l"'ITRY DIVISION 

Trial by G.C.M., convened at 
Fort Huachuca, .Arizona, March 
13, 1943. Dismissal, total 
fol'.fei tures, and confinement 
for three (3) years. 

OPINION of the BOARD OF REVIEVl 

HILL, DRIVER and LCYI'TERHCS, Judge Advocates 


1. The record of trial in the case of the officer named above 
has been examined by the ,Board of Review, and the Boa.rd submits this, 
its opinion, to T~ Judge Advocate General. 

2. The accused was tried upon the rollowing Charge and Speci~i
cations: 

CHARGE: Violation of the 93rd Article of War. 

Specification 1: In that Second Lieutenant Herbert B. 
· Purvis, '369th Infantry, did, at Fort Huachuca, 

Arizona, on or about January 29th, 1943, with in
tent to defraud falsely make in its entirety a · 
certain check in the following words and figures, 
to-wit: 

Fort Huachuca, :Ariz. 1/29/43 1943 No. -15 

91-167 ARMY BRANCH 91-167 

MINERS AND :r.:ERCHAlITS BANK 


(Head Office, Bisbee, Ariz.) 


PAY TO TEE ORDER OF CASH ••••••••••••• $40.00 

Forty Dollars •••••••••••••••••••••••••• Dollars 


HENRY M. BElrnETT 

Indorsed. 

Henry M. Bennett 

2nd Lt. Inf'. 




· {380) 


which said check wa.s. a writing of' a private nature, 
which might operate to the prejudice of' another. 

Specification 21 In that Second Lieutenant Herbert B.' Purvis, 369th Infantry, did, at Fort Huachuca, 
Arizona, on or about February 1st, 1943, with in
tent to defraud falsely make in its entirety a 
certain check in the following words 9.lld figures, 
to-wit: 

Fort Huachuca, Ariz. 2/1/43 1943 No. 18 /· 
ARMY BRANCH 


MINERS AND MERCHANTS BAHK 91-16 

Bisbee, Ariz. 


PAY TO THE CEDER OF CASH•••••••••••••••• $20.00 
Twenty Dollars •••••••••••••••••••••••••• Dollars 

HENRY M. BENllli'TT 
Indorsed. 


HENRY M. BENllETT 

2nd Lt • Inf. 

Co. A - 369th 


which ·eaid check was a writing of a private nature, 
which might operate to the prejudice of another. 

He pleaded not guilty to and was found guilty of the Charge and all 
Specifications. He was sentenced to be dismissed the service, to 
fcrfeit all pay and allo.vances due or to become due, and to be con
fined at hard labor for three yea.::s. The reviewing authority approved 
the sentence and forwarded the record of tria.l for action under the 
48th Article of War. 

3. The evidence shovrs that Second Lieutenant Henry M. Bennett 
had on several occasion~ loaned money.to the accused, and that these 
loans were-made by check. Three of these checks, which Lieuterumt 
Bennett identified as checks he had drawn, were introduced in evidence 
as Exhibit A. Lieutenant Bennett had a checking account in the Army 
Branch -0f Miners and Merchants Bank, and did not authorize ~one to 
write checks on that account. He identified two checks -r1hich had 
been 11paid against" his account and received by him from the bank 
with his canoe~led checks, and they were introduced in evidence as 
Exhibit B. Both ch!3cks were drawn to ca.sh, one dated January 29, 1943, 
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for ~40, and the other dated February l, 1943, for J20. The name 
"Henry :r.:. Bem1ett11 

, which appeared as both the drawer and indorser of 
each of the tvio checks, vras not in his handwriting. IJ.eutenant Bennett 
did not see either of these checks until he asked the bank for his 
cancel1ed checks. The branch manager for the Fort Huachuca ~change 
identified the check for ,40 as a check which he cashed for the· ac
cused. The check had been iildorsed before it was presented to him. 
(R. 8-10, 13-14, 17-18). 

In the course of an investibation of the case by Captain 
E. S. Booth, J.A.G.D., the accused, after he had been warned of his 
rights under the 24th Article of Uar, stated that he wrote the first 
indorsement on each of the three checks marked Exhibit A. The accused, 
in the presence of Captain Booth, wrote four check forms ·which were 
received in evidence as Exhibit C, and v.rote the wards and figures in 
the center o!' fl sheet of paper marked Erh~.bit l) (R. 10-13). 

Mr. C. B. J..rnold, inspector of questioned documents, City 
Police, Phoenix, Arizona, whom the court accepted as an expert witness, 
compared the tvro questioned checks (Bx. B), with known writings of ac
cused, the indorsement "Herbert B. Purvis" on each of the three checks 
(Ex. A).. and the writing on the sheet of paper (Ex. D), and expressed 
the opinion that the person vrho ·wrote the three indorsements &nd who 
wrote that sheet of paper, ma.de the face of and indorsed th~ t.,o 
questioned checks (Ex. B). (R. 20-23.) 

4. The defense presented no testimony. The accused elected to 
remain silent. 

5. The evidence shows clearly and v;ithout contradiction that the 
accused, without authority, falsely made and indorsed with intent to 
defraud the two checks alleged ·in Specifications 1 and 2 of the Charge, 
and uttered the check alleged in Specification 1, and that the checks 
were in fact paid by the bank UIJOll v1hich drawn against the account of 
the purported drawer, Henry M. Bennett. 

6. The record of trial of this officer upon other offenses (Cll 
232980) now before the Boo.rd of Review should b~ considered in con:
nactionwith action upon this record. 

7. The accused is 26 years of age. The records of the Office 
of The Adjutant Genaral show his service as follows: 
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Inducted Sept-ember 18. 1941; appointed temporary second lieu
tenant • .AJ:my of the United States. from Officer Candidate School. and 
active duty• .August 19. 1942. · 

· 8. The court was legally constituted. No errors injuriously af
fecting the substantial rights of the accused were committed during 
~e trial. The Board of Revi8Y( is of the opinion that the recor~ of 
trial is legally suff'ioient to support the findings of guilty and the 
sentence. and to warrant -confirmation of the sentence. Dismissal is 
authori~ed upon conviction of violation of Article of War 93. 

---~--·-~-1~, Judge Advoeate. 

• Judge Advocate.L~~ 
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SPJGH 

Gb 2.34443 1st Ind. 


·war Department, J.A.G.o., M4Y J. 8 1943 - To The Secretary of war. 

1. Herewith transmitted for the action of the President are the 
~ecord of trial and the opinion of the Board of Rev:i_ew in the case of 
Second Lieutenant Herbert B. Purvis (0-1290656), 369th Infantry. 

2. I concur in the opfoj_on of the Board of Revi~w that the record 
of trial is leeally sufficient to support the findings of guilty and 
the sentence, and to warrant c0nfirmation of the se~tence. I recom
mend that the sentence be confirned and carried into execution. 

3. I recoIT1end that the United States Disciplinary Ba~racks, Fort 
Leavenworth, Kansas, be designated as the place of confinement. 

4. The sentence in the instant case (CM 2.34443) was adjudged on 
~arch 1.3, 194.3. Accused was previously (February 19, 194.3) tried by 
general court-martial upon o~her charges, found guilty of absence without 
leave for thirteen days, in violation of Article of War 61, and of mak
ing a false official statenent, in violation of Article of War 95, and 
was sentenced to dis~i~sal and total forfeitt1.res. The record of trial in 
that case (C1: 2.32980) has been examined by the Board of Review and the 
Board has submitted its opinion that the record is legally sufficient to 
support the findings of guilty of absence without leave and the sentence, 
but is legally insufficient to support the findings of guilty of making 
the alleged f2lse official statement. I concur in that opinion. Action 
by the President u:x>n both records of trial appears to be unnecessary. 
Provided the sentence in the instant ec.se is carried into execution, I 
shall cause the record of the other trial (CM 2.32980) to be filed in '1'.1Y 
office without further action. The opinion of the Board of Review in the 
other case (CJ!. 2.32980) is attached hereto for your information. 

5. lnclosed herewith are a draft of a letter for your signature, 
transmit ting the record in the instant case to the President for his 
action, and a form of Executive action carrying L~to effect the recommenda
tion made above. 

~ ~- ~0..---' .. 

J:Yro.r.. C. Cra!!er,4 !ncls. l'ajor General,
Incl.1- Rec. of trial. The Judge Advocate General.
Incl.2- Lft.ltr. for sig. 

· Sec. of i'iar. 

Incl.J- Form of action. 

Incl. 4- Cpy. Op. in CE 2.32980. 


(Sentence confirmed. G.c.v... o. 134, l Jul 1943) 
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· WAR DEPARTMENT 
Army Service Force• 

(385)In the O.ff'ioe of' The Judge Ad'9'.'C)oa.te General 
Washington, D.O. 

SPJGK 
CM 234444 

1 D JUt~ 1943 

UNITED STA!ES ) 93RD INFAlITRY DIVISION 

l 
) 

v. Trial by G.C.M., convened a.t 
Fort llla.ohuca.. Arizon&, »a.rch . 

Second Lieutena.nt WILLI.AM 13. 1943. · Dismissal, total .for
B. NELSON (0-1289470), ) feitures, and confinement for 
369th Infantry. ) three (3) years. 

OPINION of the BOARD OF REVIIM 

LYON. lllLL and ANDRllri'IS, Judge Advocates. 


1. The record of trial in the case of the officer named a.bove 
ha.a been examined. by the Board ot Review. a.nd the Boa.rd submits this. 
its opinion, to The Judge Advocate Genera.l. 

2. The accused was tried upon the following Cha.rge and Specifica
tions 

CHARGEa Violation of the 93d Article of liar. 

Speoif'ica.tiona In tha.t 2d Lieutenant William B. Nelson 
369th Infantry. did. at Fort lbaohuca, Arizona, on or 
about January 9. 1943. with intent to defraud talael;y 
make in its entirety' a. oerte.in check in the .following 
words and figures. to wita 

Fort Huachuca. Ariz. Jan. 9, 1942 llo. 
91-167 ARMY BRANCH 91•167 

l4INERS .lnd lSRCHANTS BAmC . 
(Head Office, Bisbee. Ariz.) 

~ To The 
Order ot Cash # 70.00/100 

_________s_e_v_e_nty....__d_o_l_la.rs_- ___________ __ Dollara__ __ 1_00_..0_00 ~ 

/sr,d/. Harold J. Barnes 
2d Lt. 368th Int. 

which said check wu a writing or a. private na.ture. which might 
operate to the prejudice ot another. 
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Ha plea.ded not guilty to and waa found guilty of the Cha.rge and S~cifi 
ca.tion. No evidenoe of previous convictions was introduced. He waa 
sentenced to be diamiaaed the service, to forfeit all pay and allowances 
due or to become due. and to be confined &t hard lt.bor ,t such plt.oe as 
the reviewing authority may direct for three years. The reviewing au
thority approved the aentenoe and forwarded the record pf trial for ac
tion under Article of War 48. 

~. ~ evidence t~r the prosecution shows 1 

Second IJ.eutenant Harold D. Be.mes, 368th Infantry, Fort Hua
chuca,. Arizona,. the person whose signature is alleged to have been forged, 
testified that on 9 January 1943, he ha.d a checking account at the Army 
Branch of the Uiners and Merchants Bank, Fort Huachuca,, ArbollA. and 
that when he received from the bank in February a statement covering his 
January 1943 account,, he discovered amon~ the items which had been charged 
to his account a check in the amount of '70 payable to ca.sh, purporting 
to bear the signature and the i.lldoraement of the witness (R.8J Ex.A) • 

. Realizing that the instrument in its entirety was spurious,. the witness 
took the cbeQk to the bank on whioh it had been drawn and informed the 
bank that the check was a torgeey. The mtter was also reported to the 
ProTOat ldarsb&l. IJ.eutenant Barnes at&ted that be did not write arr:, 
part of the check,. that the signature and i.lldoraement on the check were 
not in hi.a handwriting, and that he did not authorize anyone to write 
a check in his name (R.s,a.9). 

Yr. R.r. F.dn.rds,, Aslista.nt Cashier of the Miners ll.lld Merchants 
·· 	 Bank,, Bisbee,, Arizona., and manager of the Answ- Branch a.t Fort Hua.chuca,, 

identified the check in question aa one which his bank had paid on 12 
January 1943,, and charged to the account of Harold J. Bernes •. The witness 
corroborated the atatemem; cf IJ.euten.ant Be.mes that. the check we.a re
turned to the bank by Lieutem.nt Barnes as a forged instrument. The 
witneas stated that he ha.cl been engaged in the ben1dng business •ott 
end on since 1908•, and that in his experience as a baclcer he had had 
ocoas ion to exarn1ne signatures with a view ot detecting .forgeries (R. 9), 
but especially with a view of determining •u• the checks were genuine• 
(R.11 ). The witneas testified that he. wu. 11familiar• with the aigna- _ 
ture ot Lieutenant Harold J. Ben:iesJ that he had-compared the alleged 
forged aigna.ture with the genuine signature of Lieutenant Ba.mes. and 
that in his opinion the lignature on Exhibit •A• was not in the genuine 

· hanclwriting of Lieutenant Barn.ea (R.8-9)•. the "Witness wu then 
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· 1hawn another check in worda and figures identical with the alleged 
forged instrument. He stated tha.t this oheck, including the signa
ture and izldoraement thereon, was written in his presence by the aocuaed 
at the request of Captain Edwin s. Booth, Jw.ge Advocate General •s Depart
ment, 93rd Division, Fort Huachuca, Arizona, for the purpose of comparing 
the handwriting of the specimen with the handwriting on the check al
leged to ha.ve been forged (R.lOJ Ex. B). Witness bad nenr compared the 
hand.writing on the two checks (R.11, Exs. A and B). 

Captain Booth stated tha.t the check (Ex. B), together with 

the signature and indoraement thereon, waa written by the aoouaed in 

his presence and at his request. He also testified tha.t the a.caused 

a.f'ter being 11

• • • warned ot his rights under the 24th Article of War 

to the effeot that anything he might say might be wsed -against him and 

he could not be compelled to testify against himself or make any state

ment which might incriminate himsel:t'11 , me.de a 1ta.tement which was re

duced to writing by the witness and signed by the accused. No prOlllise 

of rnard or 1DDDlm:!ty was offered the acouaed and his statement W'8.8 


•voluntary and ot his own free w111•. Captain Booth- identified the 

ate.tement, which, with certain excepti9ns (relating to other checks) 

and without objection, was received in evidence· (R.13,15J Ex. C). 

This statement oontains the admission by the accused that he wrote 

•and passed a check dated Jan 9 1942 (3), £or ~70.00 and aigned Harold 
J. Barnes•, tha.t he received the money upon, and had no authority to 

draw the check (R.15). 


Mr. c. B. Arnold ot Phoenix, Arizona, testified that he 1a 
an inspector of questioned dooumentaJ .that he has made a study- of the 
soienoe of handwriting over a period of 20 yea.rs, and has been oontin
uoualy engaged in tha.t field since 1926 when he wu first qualified iII. 
a Federal oourt. During the past 16 years witnesa has been in charge 
of the forgeey detail of the Phoenix Police Department, handling 
nothing but cheoks and forgeries. Without ~ objection the witness 
wu accepted aa an expert. Yr. Arnold stated that he had made a ca.re
f'Ul examination and oomparison of the alleged forged oheck (Ex. A), 
and the specimen oheck marked Exhibit "B"; and tha.t in his opill,ion 
both oheoks were written by one and the same person (R.17-18). 

Accused declined to testify or make an unsworn statement. 

4. The undisputed evidence shows that when Lioutenant Barnes 

reoeiTed from the ArffI¥ Branch, :Merchants and lliners Bank, Fort Huaohuoa, 

Arizona, in February, 1943, a statement covering his January, .1943, 

a.ooount, he discovered among the items which had been charged to his 

account a oheok in the a.mount of $70 pa.ya.ble to oa.sh, and purporting 
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to bear his signature and indoraement. The oheok was a forgery and 
Lieutenant Barns• so advised the ba:ok. The oaahier of the bank ad
mitted that the oheck was not signed in the genuine handwriting of 
Lieutewuit Barnes. The acoused,after being fully advised of his rights 
under Article of Wa.r 24, signed a confession dated 4 larch 1942, stat
ing in effect that he wrote, negotiated and received the money on the 
check, and that he had no authority for so doing. Cottobore.ting the 
confession of the accused, Mr. C.B. Arnold, a qualified expert in 
handwriting, after· an examination and comparison of the alleged forged 
check with the specimen check shown to have been written by the accused, 
testified that in his opinion both checks were written by one and' the 
same person. 

It is the opinion of the Boa.rd of Review that the evidence 
is amply suf'fioient to support the findings of guilty of the Charge and 
its Specification. 

5. It is noted that the confession of the accused (Ex. C) refers 
to other checks than the one upon which accused was being tried,; viz, 
one for ~15 dated 13 February 1943, and one for ;,;65 dated 18 February 
1943. Since thes~ checks involve transactions which occurred subsequent 
to the date of the offense for which accused was being tried,. a:rr:, reference 
to them in the presence of the court was improper. The record shows, how
ever, that the trial judge advocate expressly stated to the court that 
the confession as introduced was limited solely to the $70 check. In 
view of this statement, and considering the record as a whole, the Board 
of Review is convinced that the error did not injuriously affect the sub
stantial rights of accused within the meaning of Article of War 37. 

6. The accused is 23 years of age. The records· of the Office of 
The Adjutant General show .. enlisted service from 31 liBrch 1941, through 
5 August 1942, on which later date accused was coIIDilissioned a temporary 
Second Lieutenant, Army of the United States. · . \ 

7. The'court was legally constituted and had jurisdiction or the 
person and of the subject matter. No errors injuriously affecting the 
substantial rights of the ace.used were collllllitted during the trial. In 
the opinion of the Boa.rd of Review the record is legally sufficient to 
support the findings of guilty and the sentence, ,e.nd to warrant con
firmation thereof. Dismissal is authorized upon conviction of a viola
tion of Article of 7lar 93. 

Judge Advocate. 

Judge Advocate. 

Judge Advocate. 
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1st Ind~ 

War Departmen\, J.A.G.o. • :; J JllM 1343 - To the Secretary of War. 

l. Herewith transJJd.tted tor the action of the President are the 
record of trial and the opinion or the Board of Review.in the oase ot 
Second Lieutenant William B. Nelson (0-1289470), 369th Infantry. 

2. I concur in the opinion of the Board of Review that the 
record of trial ia legally sufficient to support the findings of guilty' 
and the sentence and. to warrant confirmation thereof'. I reoOJ!Jll).end tha.t 
the sentence be confirmed, that the period of' confinement be reduced to 
one year, that the United States Disciplinary Barracks, Fort LeanDWorth, 
Ka.Dau, be designated a.a the place or confinement, aild that the sentence 
aa thus modified be carried into execution. 

3. Consideration ha.a been given to the attached letter of accused 
to the Secretary of War dated 28 April 1943, requesting clemency in his 
behalf. 

4. Inclosed are a draft of a letter for your signature transmitting 
the record to the President tar his action, and a f'orm of' Executive ac
tion designed to carry into effect the recommendation hereinbefore made 
ahould such action meet with approTal. 

~OQ_...___.'-.__._ •~~ 
:t.wron c. Cramer, 

Ya.jor General, 
4 	 Inola. Tho Judge Advocate Genera.l. 

Inol.1-Record of trial. 
Inol.2-Draft ot let. 

for aig. Seo. of War. 

Incl.3-Form or action. 

Incl.4-Let. of accused 


to S~o. of' War, 28 Apr. 
1943. 

(Sentence confirmed but confinement reduced to one year. 
G.C.M.O. 167, 28 Jul 1943) 
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WAR DEPARTMENT 
A:rtrr:/' Service Forces 

In the Office o:r The Judge Ad.vocate General (391) 
Washington, D. c. 

SPJGN 
CM 234458 

UNITED STATES ) FOR!' KNOX., KENTUCKY 
) 

v. ) Trial by a.o.u. convened at Fort 
) Knox, Kentucky, 26 January 1943• 

Private IRVINE D. WIIJJAMS., ) Dishonorable discharge and con
(6665555), Can~ I, 35th ) finement for thirty (JO) years. 
Armored Regiment. ~ Disciplinary Barracks. 

REVIEW by the :ooARD OF REVIEW 

CRESSON., LIPSCOMB and SLEEPER, Judge Advocates. 


- - - - .. .. - 
1. The record of trial in the case ot the soldier named above has 

been examined by the B:>ard o! Review. 

2. The accused ·was tried upon the following Charges and Specif'i
c.ations. 

CIWtGE Ia Violation of the 96th Article of War. 

Specification l: In that Private Inine D. WUJ1ams, 
ColllpSlV I, 35th Annored Regiment, a garrison prisoner 
employed without armed guard, did, at Fort Knox, 
Kentucky on or about August 16, 1942, violate the 
conditions prescribed £or such employment by absenting 
himse1f' w1thout authority .1'rom bis appointed place of 
duty. 

Specification 21 In that Private !rvine D. fflJJ1ams, 
Company I, 35th .Armored Regiment, did, at Gre~od, 
Mississippi on or about October 29, 1942, impersonate 
an officer of the A:rmy of the United States, to wits 
a. Second Lieutenant of the Tank Corps. 

CHARGE II: Violation of the 58th Article o:r war. 



-----------

(.392) 

Spec:Lficationa In that Private Irvine D. 1f1JJ1ams, C~ I, 

35th Armored Regiment, did, at Fort Knox, Kentuck;y on or 

about A.ugus1; 16, 1942 desert the Service of The United ·statH 

and did remain absent in desertion until he 118.8 apprehended at 

Greenwood, 1lississ1ppi, on or about November 4, 1942. 


CHARGE IIIa Violation o.f the 96t.h Article of War. 

specification la In that Private Irvine. D. Williams, CCllllp8ll;y I, 

35th Armored Regiment, did, at Green110od, Mississippi on or 

obout October .31, 1942, wi:th intent to defraud Ralph E. Petty. 

wron~ and ~ make and utter to cash, a certain 

check, in words and figures as .follows, to 'Iii.ta 


THE BANK OF GREmWOOD 85-563 

Greenwood, ltl.ss., l1J/3l/42 _19_ 

Pq to the 
Order o:t CASH - - - - - - - - - - - - --- $ 10.00 ~ 

A ,~~~~~Ts..e... __ ____~~~--~~--~----"'!-~IX)LLARSnaa..-;;and~ n_.o/._.l.00
Value received and charge to account of 

TO 	 Citizens National Bank 
Bowling, ore,m, Kentucky /s/ Irvine D. lfllllams 

and by means thereof, did, fraudu1ently obtain from Ralph B. 
Petty $10.00 in ~ent of said check, he the said Irv:l.ne D. 
WiJJiams, Compaey- I, 35th Armored Regiment, then Yell knowing 
that he did not have and not intending that he should ban azrr 
account with the Citizens' National Bank, Bowling Green, Kentucky 
for the payment of· said check. · 

~c:U'ication 2a In that Private Irvine D. fflJJ1ams, Comp8ZQ" I, 
.35t4 Armored Regiment, did, at Greenwood, Mississippi on or 
about October 31, 1942, 111th intent to de!N.ud Ralph B. PettJ', 
wrong.ful.q and unlalfful.ly make and utter to cash, a certain 
check, in words and figures as follows, to llits 
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THE BlNK OF GREENWOOD 8.5-563 

Greenwood, ltiss., 10/31 19 ~ 
: Pa:,- to the! Order ot________ca=s_h_______..t 5 00 

1
 
fll 


I 
~ an ng/1,oo- - - - - - - - - - - - - - - - - JX)IJ:.A,RS

Value received and c-.ha.rge to account o:r·~

TO 	 Citizen National. Bank 
B01rling- green, Kentuclq Is/ Irvine D. Williams 

and b;y means thereof, did, !N.ud.ulentlJ obtain from Ralph B. 
-Petty $5.00 in pa;yment o! said check, he the said Irvine D. 
1fJJJ1ams, Canpany I, 35th Armored Regiment, then well knowing 
that he did not have and not intending that he shoul.d have a.ey
account lrl.th the Citizens National Bank, Bowling Green, Kentucky 
for the payment o! said check. 

Spec1£icat1on 3a In that Private ~rvine D. Williams, Company I, 35th 
.A.rmored Regiment, did, at Greemrood, Mississippi on or about 
October 30, 1942, with intent to defraud. The Citizens National. 
Bank, Bowling Green, Kentucky, a corporation dul;y organized 
under the laws o:f the United states, wrongf'ul.4r and~ 
make and utter to cash, a certain check, in words and figures 

-

I 

B 

as !ollows, to 'Wits 

THE BANK OF GREENWOOD 8.5-56.'.3 

Greenwood, Miss.,___JD;;.,,/_31_./..._421;;;....__ 19 __ 

a:r to the 

Order of _-.CASH==------------ $ JD.CO 


Ten and no 00 	 DOLLARS 
value received and charge to account of 

0 	Citizens Natl. Bank 
Bowline Green, Kentu£ky /s/ Irvine D, WU.l.iams 

and b;y means thereof, did, fraudulently obtain .from. The Bank ot 
Greenwood $19.00 in payment o! said check, be the said Irvine D. 
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Williams., Company I., 35th Armored Regiment., then well knawiog 
that he did not have and not intending th.at he should. have 
any account with the Citizens National J3a?k., J:mrling Green, 
Kentucky !or the payment o! said check. 

Specification 4& In that Private Irvine D. Williams., Compalli1 I, 
35th Armored Regiment, did., at Greenwood, Hiss1ssipp1 on or 
about October 29., 1942, with intent to defraud The Citizens 
National Bmk, Bowling Green, Kentucky, a corporation du:cy, 
organized under the laws o! the United States, 'WrOngi'ul.ly 
and unla~ make and utter to ca.sh, a certain check, in 
words and figures as follows, to llita 

THE BANK OF GREFNWOOD 85-56.3 

Greemrood, Miss., JJJ/2g/42 19_ 

ay to the
Order of _ _,CASH"""""_____________$ 20 00 

1 

an.d no 100-, - - - - - - - - .. - - - ..~ 
Value received and charge to account o! 

/s/ Irvine D. Williams 
and by means thareo!, did, i'raudulen~ obtain from The Bank 
of Greenwood $20.00 in payment ot sai.d check, he the said 
Irvine D. Williams, Company I, 35th Armored Regiment, then 
knowing that he did not have and not intending that he should 
have aey- account with the Citizens National Bank., Bowling 
Green, Kentucky for the payment of said check. 

He pleaded guilty to Specii'ication 1, Charge I, and to Charge I; guilty 
to the Specification, Charge II except the words "desert" and "in desertion", 
substituting therefor., respective~, the words "absent bimselt 'Without 

leave !ram" and "1dthout leave", of the exceptedll'Ords, not guilty., of the 
substituted ll'Ords, guilty; not guilty to Charge II, but guilty of a v.Lola
tion of .Article of War 6l.; and to Specification 21 Charge I., · and to Charge 
III and each of the four Specii'ications, thereunder., not guil.ty. He "A8 

found guilty of all Specifications and Charges. Evidence of two prev.Loua 
convictions was introduced, each for violation or .Article of War 64 He 
was sentenced to be dishonor&~ discharged the service, to i'ori'eit all 
pay and allowances due or to become due, and to be confined at hard labor 
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for 30 years. The reviewing authority approved the sentence., designated 
the United states Disciplinary Iarracks, Fort Leavenworth, Kansas, as the 
place of confinement, and forwarded the record of trial for action under 
Article of war~. - · 

3. The evidence for the prosecution shows that on 3 August 1942, the 
accused, then a gaITi.son pz:1.soner, executed a -written parole agreement 
with the post prison officer, authorizing the accused to work without an 
armed guard., and conta.:1.ning the folloldng stipulat:1.on1 · 

"The penalty.for*** desertion bas been explained to me and I 
.realize that if I*** desert., I may be given a sentence ot 
two and one-half years confinement at ha.rd laborJ1 

According to the morning report of the Post Casual Detachment., and the 
stipulated testimony of the sergeant of the guard., the accused absented 
himself without leave from his station on 16 August 1942. According to 
his own statement to the investigating officer - introduced by the pro
secution - the accused separated himself from the military service on or 
about 24 August 19421 at 'Which time information that his wife was suing 
for a divorce prompted him to go to Louisville, Kentucky. He was apprehenmd 
in Greenwood., Mississippi., on 4 November 1942., Yihere., according to the 
deposition testilnocy of various witnesses, he wore on his un:Uorm at var1mE 
times the insignia of a tank corps second lieutenant (R. 10-13., 15, Elts • 
.A.-I-Q). . . 

Wbil.e the accused was at Greenwood., Mississippi, during the month 
of October 1942, he cashed two checks for ten dolJars each, one for twenty., 
and one for five dollars, all drawn on the Citizens National. Bank., Ib'wling 
Green, Kentucky, in 'Which bank the accused had established a checking 
account on 16 May 1940, o~ to close it out by 1li.thdrawing his entire 
balance on 23 May 1940. The checks themselves were introduced in evidence 
and correspond, in every particular, to the checks described in the four 
Specifications under Charge III. Those described in the first two Speci.t"i 
cat:1.ons., Charge III., bear the indorsement of Ralph Petty., in 'Whose home the 
accused was visiting; those described in the last two., that of the Bank 
of Greenwood., where :Mr. Petty was employed as teller. Petty testi.t"ied b;y 
deposition that he indorsed the first two to enable the accused to cash 
them at a night-club in the vicinity of Greenwood, Mississippi; and that 
he 118.S acting as representative of the Bank of Greemrood 1lhen he cashed 
the other two for the accused, at the teller's ldndow in said bank. All 
four o! these checks were returned unpaid by the Citizens National Bank 
of Bowling Green, with the notation "no account. 0 (R. JJ-14, Elts I-P) 
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4. The accused, having been duly advised of his rights as a witneas, 
elected to take the stand Ullder oath. He testified that the particul.ar 

cause of his leaving the service ,ras 11domestic trouble, f~ trouble11, 
his llife having written him a letter while he was in the stockade, stating 
that she was sm.ng him for a diwrce - which 1f8.S eventual.q granted on 
7 October 1942. (R. 15-16) 

' 
The accused purchased a tailor-made 'lmifom in I,oaisv.Ule, before 

he went to Mississippi; wore officer•• insignia at one time 1lhen he was 
driDkingJ and admitted, "I was 198aring the insignia naturalq when I was 
picked up•. (R. 16) 

On cross-examination, he testified that he came back in tba A:rrq 
on 7 September 1940, and was stationed at Fort Knox 1mtil 15 J.prU 1~ 
when he was transferred to Pine camp, New York. Ri.s wile llved in Lou1n1.lle, 

and bis next atation was the guardhouse, Fort Knox, 'llbere be consulted 
the prison officer with reference to bis domestic troubles, be!ore tald.ng 
unauthorized leave; ai'ter which he signed •papers concerning the divorce• 
1n Louisville. (R. 16-19) 

In response to questions by members of the court, he testifi:ed, 
. •I ~ in Louisville most of my time and I got on a bl.g toot and went 
dawn to JtLssissipp:l. I- had same kin-folk dO'ffll there. a (R. 19) 

' 

5. Spec1.ficatipna 1 and 21 Charge J:, allege, respective]J', breach 

of parole and impersonation of an officer,. in violation of .Article of War 


I 
96. The accused's plea of guilty to the .first, and his admission on the 
witness stand of bis comislion of the second ofi'ense, are corroborated by 
substantial and uncontradicted testimoey. Both ofi'enses are bighl,y preju
dicial to good order and mill.tary discipline. The record sustains tbs 
court'• find1 ngs of guilty of Charge I and the two Specifi.cations thereunder. 

6. Tbs Specifi.cation, Charge II, alleges desertion on l6 August 1942, 
terminated bJ" apprehension at Greenwood, K1sd.ssipp11 on or about 4 No'Vllllb&

' 	 19,421 1n violation of Article o:t war 58. The record showing prolonged. 
unauthorized absence teminated. by apprehension at a distant point, eustaim 
the f3nd1ng of guilt)" of Charge II and the Spec1.t.Lcation thereunder. In 
'Vin of the recitation 1n the parole agreement, which the accueed was re
quired to sign on 3 J.ugu.st 191~. "1f I desert I mq be gifttl a penalty of 
two and one-bal! ;rears confinement at hard labor•, it 11 questionable it 
these :t1.ndinga are ~ - as contrad:1.etingnierhed f'roa le~auaoeptS.bla 

-6

http:J.ugu.st
http:particul.ar


(397) 


of supporting a sentence for this particular o!i'ense., of more than two 

and one-half years. 


7• Specifications 1., 2, 3 and 4., Charge III., sl.lege the fraudulent 
obtaining of various sums of money., ranging from $5.00 to $20.00., by means 
of lll'O~ and~ making and uttering checks., •ell knOlling that 
the account on wbich they 118re drawn was non-existent., a.IYi not intending 
that it should exist., in v.t.olation of .Article of War 96. The uncontradicted 
e'Vidence establishes the making and uttering oi' these che~s by the accuaed, 
and h11 obtaining, by means thereof the money for which each was drawn., 
from - or \JPC)n the guarantee of - the persons &l.leged in the respecti'ft 
Spec:1ficat1.ons1 also the non-existence of the account on which the checu 
nre dralm. · It is a fair - indeed., a well-nigh inescapable - inference 
f1U1 the tacts ehcnm., that the accused bad no intention of establishing an 

account for the purpose of covering these checks 1lhen they should be 
presented at the drawee bank. The variance 1n the Specifications and proof, 
u to the checks described 1n the .first two Specifications, Charge III., 1n 
that they allege the '/Jll1DB7 ns obtained fran Petty., 11hereas the proof aholrs 
that Petty indorsed thm to enable the accused to procure the smns of money
for which they were drawn from. a nigb:t-club, is not su!ficientl.J' mate:r181 
to require disappro'V&l of the finci:Jng of guilty of these two Specifications, 
which might haft been amended by exception and substituts.on., 1'1thout pre
judice to the accused. Tbe checke were introdilced 1n evidence., nth Pettytl 
the first indorsement thereon., and the proof mows that the accused obtained 
the cash by negotiating them. The record sustains the findings of guilty 
of Charge III and its f'our Specifications., lhich allege crimes and offenses 
not capital., arxi not made punishable by aey Article of 'l'ar other than 96, 
oomnitted 1n violation of public law enforced by the civil power. More
over the conduct involved in these oi'i'emes is defi.m.te~ of a Il&ture to 
bring discredit upon the military eervice. · 

s. The accused is 24 years old. The charge sheet shon prior service 
. from 7 lf&rch 1938 to 4 No~ 1939J current enlistm~t., 7 flltPtember 1940. 

9. Tbe court ns le~ constituted. No errors injur.Loua~ afi'ectirg 
the substantial. rights of the accused were COlmllitted during the trial. 
The ~ of Review is of the opinion tb&t the record, o! trial is le~ 
auft.1.ciant to 1upport the find:higs o:t guilty and the sentence. Slch 
poni1hment as a co~al '1Ul:1 direct 1a authorized ,ipon conviction 
ot a 'Wiol&tion o:t. ~cle of War 58. · 
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WAR DEPARTMENT 
Army Service Forces .. 

In the OffJce of The Judge Advocate General (399)Washington,D.C. 

.'Jt JUN 1943 
) 

5PJGH 
CM 2J4468 

t.. 
UNITED STATES ) FOURTH AlR FOO.CE :z 

~·'? C: 
...,) ' 0 ..... 

v. ) Trial by G.C.M., convened at. ... ClO 
) McChord Field, Washir.gton, 

Staff Sergeant .C\5CAR o. ) April 1, 1943. Dishonorable 
RHEA (37007656), 863rd Guard ) discharge a;id confinement 
Squadron, tcChord Field, ) ·for eighteen (18) months. · 
Washington. ) Disciplinary- Barracks. 

!jOLDING by the BOARD CF REVIEW 

HILL, DRl-vER and LOTTER.HOO, - Judge Advocates 


l. The Board of Review has examined the record of trial in the case 
of the soldier named above. 

2. The accused was tried UEOn the following Ch~e and Specifica
tion: 

CHARGE: Violation of the 96th Article or war. 

Specifications In that Stai'f Sergeant OSCAR c. RHEA., ·863rd. 
Ouard Squadron, did at McChord Field, Washington, on 
or about January 21, 1943, wrongfully. and willfully and . 
with intent to steal, remove a letter trom the· United. 
States mail addressed to Roy H. Williams while· said 
letter. was in custody of the Provost Marshal, M:cCh.ord · 
Field, Washington, and opened the said letter-and re
moved two checks from the said letter with-the intent to 
permanently deprive the true anc1·1alrl'ul owner, R. H· 
Williams, the use thereof. · 

The accused pleaded to the Specification of the Charge, guilty, except the 
words "remove a letter from the United States Uail•.and "while said letter 
was in the c~stody of the Provost Marshal,. McChord Field, Washington, iuid 
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opened the said letter andn, substituting therefor respectively the 

words •remove t?ro checks from a letter" and "with the intent to 

permanently deprive- the true and le.wful owner R. H. Williams., the 

use thereof", of the excepted words not guilty and of the substituted 

words guilty; and to the Charge, guilty. He was found guilty of the 

Charge and the Specification thereunder. He was sentenced to dis

honorable discharge, total forfeitures., and confinement at hard labor 


-for eighteen months~ The reviel'ling authority, approved the se?tence., 
designated the United States Disciplinary Barracks., Fort Leavenworth, 
Kansas., as the place of confinement and forwarded the record of trial 
for action under Article or War .5oi. · · 

· 3. The pertinent evidence for the prosecution shows that on 
January 21, 1943, the accused., provost sergeant of the 863rd·Guard 
Squadron, McChord Field, Washington., with his headquarters in the ~uard
house, was directing the activities of-the military police under the 
orders of Captain N. H. Dorn., Provost l.:arshal. In the distribution of 
mail at the guardhouse, the mail comes from the post office to the 
message center where it is picked up by a driver and brought to the 
guardhouse where it is segregated into two lots, prisoners'mail., and 
mail for the Provost Marshal. The accused was not authorized to open 
mail except in i_!!stances where Captain Dorn gave specific instructions. 
Wrftten permission to open the mail of each prisoner to search for 
money and valuables, is obtained whe!l the prisoner enters the gua.rd
house (R. 9-12·, 17-18). 

Upon a date not directly shown the accused gave to Private 
First Class. M. J. May, serving as provost cler~ under the accused, a 
check of the Louisville and Nashville Railroad Company· dated November 
JO, 11 19431 payable to R. H. Williams, and another check of the same 
company. The accused stated that he took the Williams check out of the 
mail, and wanted to know U they should cash the checks. After some 
conversation Mey cashed the Williams check, brought back the money, and 
gave $10 of the proceeds to the accused and himself retained the 
balance. Exhibit l was a.photostat ·of the Williams check which accused 
gave to May. The photostat shows. the amount of the· check was $1..5.50 
and the stamped bank indorsements show it was paid on January 27, 1943 

· (R. 25-29). 

After Captain N. H. Dorn, Provost Marshal, had warned accused 
of his rights "to talk or not to talk", he talked with the accused two 
or three times.. The accused made a statement to Capta.:in Dorn at some 
time.shortly prior to the date March 13, 1943, on which Captain Dorn· 
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signed the Charges, that he took an envelope addressed t~ ii. R. Williams 
in care of the Provost Marshal, McChord Field; Washington, which con
tained two checks, from the desk of Captain Dorn or from a desk out
side of the office of Qaptain Dorn •.Accused stated further that he · 
carried the envelope around in his pocket two or three days (R• 13-16). 

A prisoner by the name of H. R. Williams ca.me to .Captain Dorn 
and complained that he should have received a check from the railroad 
company (R. 2J-J4). Captain Dorn received in response to a letter, a 
photostatic copy of a check of the Louisville and Nashville Railway 
Company dated November JO, 1942, payable to R. H. Willia'llS. Upon 
identification by Captain Dorn of a photostat copy as a true copy of 
an original check which was handed him by the prosecution; the photo
stat copy was received in evidence, upon an affirmative stat~ment of 
"No objection" by the defense, as Exhibit 1 (R. 15-17, 2J-24; Ex. 1). 

·,

4. Defense: 

·Staff s·ergeant Joseph G. Brand, 86Jrd Guard Squadron, testified 
that mail is picked up at the base message center by patrol drivers, 
brought to the guardhouse where the provost marshal mail, including the 
prisoners I is put on Captain Dorn' s desk and· distributed from there. 
To the best of his knowledge ttie mail so placed was not opened by an 
enlisted man, except in the presence of the Provost Marsnal or his 
commissioned assistant (R. J0-36). . 

Staff Serge~t Leonard C. Ryan, 863rd Guard Squadron, testified 
that the maii was brought from the message center to the guardhouse by a 
patrol driver, where it was opened by an officer or by Sergeant Ryan iri 
the presence or·an officer. An ·enlisted man had never, to his knowledge, 
opened mail for a prisoner except in the.presence of an officer (R.
36-37). . 

Private Joseph Gallagher, a prisoner, testified that he was 
in the guardhouse around January 1, 1943, that it was a common practice . 
for a noncommissioned officer to open mail for the pr.isoners, that he 
had seen Sergeant Ryan open a letter and Sergeant Brand open a package 
under those circumstances (R. 38-45). · . . · · •.· 

Private Georgs Longwi~h, a prisoner, testified, he had been 
confined in the guardhouse since about January l.i 1943, and had seen both 
Sergeant Ryan and Sergeant Brand open first class mail for prisoners when 
not in the prese~ce of a collll!l1ssioned officer (R; 4S-48). 

~
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The accused testified that he became a staff sergeant, August 

6,.1942. He was provost sergeant at the guardhouse and had always been 

allowed to. open mail for prisoners even before he was made prov~t 

sergeant. As provost clerk about a year previously, the provost 

marshal, Lieutenant Allen and later Lieutenant Dorn authorized him to 

open mail. He took "this particular check" which he found in a letter 

'Which he had opened around January 21st. The mail was brought from 

the message center by the pa.trol driver and handed him at his desk just 


. outside of the office of·Captain Dorn. He put prisoners1 reail and mail 
from organizations in Captain Dorn•s basket. He heard Captain Dorn 
ask Sergea.YJ.t Ryan if they had a prisoner named "Ray H. Williams". When 
Sergeant Ryan replied in the negative, Captain_Dorn put it in the out
going bas~et, and accused took it to his desk to look over. He knew 
there was a Williama.in the guardhouse 'With the initial "H". He th~n 
opened the letter.to see if it had any further identification.- He 
found two checks in it,' one for $15 and one for around $9. 'Vlb.en Ryan 
said that this was not the man in the viardhouse, he should have re
sealed the envelope lYith tape and sent it back and right there he 
•started being guilty•. He did take the checks but was not guilty of 
opening mail as charged because he had permission. He could not find 
a memorandwn signed by Captain Dorn in August, giving him permission as 
provost sergeant to open mail (R. 49-52). 

Upon cross-examination and examination by the court, he stated 
there were two checks in the letter addressed to R.H. Williams., The 
letter was first class mail and bore the return address of a railroad 
company, but was not certain whether it was from the Louisville and 
Nashville Railway Company. He lmew that he should have returned the 
letter to the McChord Field post office. The check, Exhibit 1, was a 
check he removed. He gave both checks to the other fellow. He received 

_jlO of the proceeds of the $15.50 check. He had not seen the $9 check 
since then. The check was not indorsed when he gave it to the other 
fellow (R. 49-6o). 

. . 
·5. In rebuttal for the prosecution Second Lieutenant Raymond J. 

Husebo, Air Corps, testified that he was base postal officer, McChord 
Field. Mail for prisoners was delivered to the message center at post 
headquarters, picked up there by a guard and delivered to the office of 
Captain Dorn. He stated that the ir.ail reme.ined in the custody of the 
J:rrr.y postal service until delivered to the addressee. Until then "The 
mail remains the.United States mail, but it is in the custody of the army 
postal servicen. ·_In the opinion of Lieutenant Husebo,' when the provost 
marshal has written permission of the prisoner, delivery has been made 
when delivered to the provost marshal (R. 60-64). 
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6. The evidence shows that the accused took a letter either from 
the desk of the provost marshal, or from a desk outside of the room 
of the provost marshal, after conclusion was reached that the· addressee 
was not in the guardhouse, opened it, extracted two checks payable to 
the addressee, gave the checks to his provost clerk, who cashed one 
check in the amount of $15.50 and gave $10 of that amount to the ac
cused. The other check for around $9 was given by accused to "the 
other fellow" and had not been seen since. The accused stated that the 
letter was "first class.mail". 

The evidence shows conclusively that the mail 'matt~r for the 
office of the provost marshal was received at the McChordfield post 
office, s~nt to the message.center at post headquarters, picked up there 
by a patrol driver, taken to the guardhouse, segregated into two lqts, 
prisoners•mail and mail for the provost marshal, and placed iil..•a basket 
on the desk of the provost marshal. The base postal officer, Lieutenant 
Husebo, exp~essed·the opinion that mail matter was still "United States 
mail" until it r&=:hed the addressee but was in the custody of the Army 
postal service. .,. 

In Cll 115684, Stafford, The Judge Advocate General said: 
/ . 

"* * * But the difficulty is that the offenses there de
nounced are such as mnst be committed when the letter or 
other object is in the control and under the authority.of 
the Post Of'fice Department. (United States v. Bullington, 
170 Fed. 121). * * * The accused as mail orderly, cannot 
be regarded as 'an agent of the Post Office Department: 
Having been detailed to carry mail from the post office to 
the school he must be deemed to have received the letters on behalf 
of the addressees. With delivery to him the control and 

authcrity of the Post Office Department over the letters came 
to an end, and any of.fense thereafter committed in respect 
of such letters could not be an offense against the laws· 
designed.by Congress for the protection of the·~ail * * *·" 

It is clear in this case that the letter had passed through 
several_hands since leaving the control and authority of the Post Office 
Department and that the record does not support so much of the finding 
as involves a finding of guilty of removal of a letter "from the United 
States mail11 • 

The record does support the finding of guilty of the Speci
fication with the exception of those words "from the United States mail"; 
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and the finding of guilty of the Charge in violation of the 96th Ar
ticle of War. 

7. There is no maximur.1 limit stated in the table of maximwn 
punishments (par. 104c, :tm, 1928) for the offense supported by the 
record, the wrongful removal with intent to steal of a letter from the 
custody. of the provost marshal and the openine of and renoval of two 
checks from the letter. The penalty of the statute for the protection 
of the United States ma.ils, 18 u.s.c. 317, is not here applicable. 1'he 
most closely related offense is that of larceny, for which the penalty 
where the property stolen is of a value of more than ~~20 is dishon
orable discharge, total forfeitures and confinement at he.rd labor for 
one year~ The check shown to have been cashed was for ~$15.50 and the 
other check was stated by accused to have been for around ~9,_which 
gives an aggreeate value in excess of $20. ' 

8~ The charge sh~et shows that the accused is 23 years old, and 
that he was inducted on June 4, 1941, with no prior service. 

9. For the reasons stated, the Board of Review holds the record 
of trial legaJ.Jy- sufficient to support the findings of guilty of the 
Charge and of the Specification thereunder, except the words "from the 
United States mail", anct legally sufficient to support only so much of 
the sentence as involves dishonorable discharge, forfeiture of all pay 
and allowances due O!' to become due and confinement at hard labor for 
one year. 

. /:_~ ( ' 

~------~-·-------~--:_=,/_~· ~1--r--:.-.:.. ~, Judee Advocate 
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1st Ind. 
JuN 1 2 194j

War Department, J .A.G.O. - To the Coilll!'.anding General, 
Fourth Air F'orce, San li'rancisco, California. 

1. In the case of Sta££ Sergeant Osce.r C. Rhea (37007656), 863rd 

Guard Squadron, McChord ]'j.eld, Was~ington, I concur in the· foregoing 

holding of the Board of Review. I recormnend for the reasons therein 

stated, that'. so much of the finding of gt1ilty of the Specification or 


, the Charge as' involves a finding of guilty of the words "from the 
.United States mail", and so much of the sentence as exceeds dishonorable 
·disel'iarge, teri'eiture or all pay and allowanc~s due or to becoine due, 
and confinement at hard labor for one year, .be ··disapproved._ .,Thereupon 
yo1.1 will h~ve authority to order the execution of the sentence. 

2. · When copies or ·the published- order .in this case are forwarded 

to· this ·office they· should be accompanied by the foregoing ·holding and 


.~his 	indorsement.;·For. convenien~e of refere?ce and to facilitate at 
taching copies of the published order to the r~cord in this caee, please 
place the tile number of the r~cord in brackets at. the end of the 
published order, as .tollowsa · 

···-·r·

JUN.14 4\3 All 

4 

o,,;i;. .... , ~HEO 
WA~ OE,.•RTMlNT 
....,,,.c-., 0, .IIH""\.... 

.,,._ .. o 

H•IMU•lOt 	 -7



vol 20 Army JAG 13d. Hev. 

vol 20 Army Jf\G Bd. Rev. 
TITLE 

DATE BORROWER'S NAME EXT. 




	COVER PAGE
	TITLE PAGE
	CONTENTS
	UNITED STATES vs.
	VERNON P. ADREON
	THOMAS F. SLAUGHTER, JR.
	MARION E. McFARLAND
	JACK W. GIBSON
	EDWARD F. ECKMAN
	WILSON LYDAY
	OZZIE KING, EUGENE W. ARMFIELD
	LOUIS C. AIEVOLI
	SAMUEL A. TIDWELL, JR.
	PAUL P. NEFF, DONALD M. PORTELLA
	JOHN S. GROWDON
	HAROLD F. MURRAY
	FREDERICK W. LEWIS
	JAMES A. WILSON
	JOHN W. LOWTHER
	JOHN M. NICHOLL
	CECIL J. BENTLEY
	JOHN McCASLIN
	KERMIT M. BILL
	JOSEPH R. TILLOTSON
	JOSEPH D. EASLEY
	JOHN PARIHUS
	CHARLES ELLISON, JAMES W. HEARD, TERRY JONES , ROBERT L. WLLIAMS, ELLIOTT CLEM
	JAY SHELDON BAKER, JR.
	BENJAMIN F. JENKINS
	EDMUND E. GRUBB
	ANGELO P. ATTANASIO
	GARY H. McKEITHEN
	CLAUDE C. RITCHIE
	RAYMOND M. REIS
	WILLIAM F. MONTGOMERY
	JOHN J. SHIRLEY
	LEONARD E. DELOUGHERY
	PEDRO TORRES
	JOSEPH R. WOODS
	WILLIAM EVENS
	REECE L. ANDERSON
	ROBERT PHELPS
	CHARLIE C. BEENE
	ALBERT W. PENNINGTON
	EVERETT C. JOHNSTON
	WARDELL F. TUPPER
	IRVIN O. BLACK
	RICHARD E. WARNER, BERT D. OLDHAM
	JULIUS P. UlHLEIN
	HERBERT B. PURVIS
	WILLIAM B. NELSON
	IRVINE D. WILLIAMS
	OSCAR O. RHEA




