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WAR DEPARTMENT, - (1)
In the Office of The Judge Advocate General,
Waghington, D, C.

¥ilitary Justice
C.M. 192533

UNITED STATES) FIFTH CORPS AREA
)

s, ) Trial by G.C.M., convened at

) ‘ Camp Knox, Kentucky, July 15,
Private EAY E. VOLLMER )
(6680669), Battery C, 34 )
Field Artillery. )

1930, Dishonorable discharge
and one (1) year's confinement.
Disoiplinary Barracks.

HOLDING by the BOARD OPF EEVIEW,
GRAHAM, CLINE, and HOOVER, Judge Advocates,
ORIGINAL EXAMINATICN by BEER, Judge Advocate.

1. The reoord of trial in the ocase of the soldiéer named above
has beon examined by the Board of Review.

e By the two speocifications of the Charge it {s alleged that
accused while a sentry on post at the guard house described, through
design, 8llowed Private Roy E. Woods, Battery C, 3d Field Artillery
and General Prisoners Elmer N. Jones, Tom France, and Oscar M. Petty,
all prisoners committed to his charge, to escape, The evidence, in-
cluding the confesslon by aoccused, shows that Woods effected his
escape at the time and place alleged, through the connivance of accused.
There is in the reocord, however, no evidence that either Jonses, France,
or Petty escaped at any time. Witnesses testified that four prisoners,
whose identity was not stated, escaped on the date alleged, and that
Jones and Petty had previously made statements indicative of an inten-
tion on thelr part to escape; and the confession by accused contains
admissions that on the night in question he pemmitted three unnamed
.- prisoners other than Woods to escape. But this evidence fails entire-
ly to show that either Jones, France, or Petty escaped. There being
no proof that any prisoners named in the specification, except ‘oods,
did in fact escape, it follows that the evidence is not legally suf=-
ficient to show that accused allowed Jones, France, and Petty to
escape, as found by the courte.

Se For the reasons hereinabove stated the Board of Review holds
the record of trial legally sufficient to support only so much of the
finding of guilty of Specification 1 of the Charge as involves find-
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(2)

ings that accused, a sentry on post did at the time and place al=-
leged, through design, allow Private Roy E. Woods, Battery C, 3d
Field Artillery, a prisoner duly committed to his charge, to escape;
legally insufficient to support the finding of guilty of Specifica=
tion 2 of the Charges; and legally sufficient to support the ﬁmnng
of guilty of the Charge and the sentence.

W » Judge Advocate. .

>

M&e_&_. Judge Advocate.
m. Judge Advocate.
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WAR DEPARTLENT
In The Office Of The Judge Advocate General
Washingtone

Military Justice Sé.qu‘ I X, ! 1 34 .

Cale 1925736

UNITED STATES FIRST CORPS AREA

V8. Trial by G.Cdle convened at
Fort Ethan Allen, Vermont,
ingust 7, 1930« Dishonorable
discharge and confinement for
one (1) years Disciplinary
Barrackse

Private AREL Ae ROBINSON
(6131557}, Company L, 13th
Infantrye

HOLDIRG by the BOARD OF REVIEW
LcREIL, CLINE and HOCVER, Judge Advocates
ORIGINAL EXAIINATION by DINIIORE, Judge Advocatee

le The record of trial in the case of the soldier named
above has been examined by the Board of Reviewe

2¢ The accused was tried upon the following charges and
specifications: ' .

CHARGE I: Violation of the 6lst Article of Ware

Specification: In thmt Private Abel A. Robinson,
Company L, 13th Infantry, did, without proper leave,
absent himself from his organization at Fort Ethan
Allen, Vermont, from about June 4, 1930 to about
June 9, 1930

CHARGE II: Violation of the 94th Article of Ware

Specification: In that Private Abel A. Robirson,
Company L, 13th Infantry, being at the time firing
on the pistol range, did, at Fort Ethan Allen,
Vermont, on June 4, 1930, felonlously embezzle by
fraudulently converting to his own use one (1)

UeSe Muntomatic Pistol Cal. 45, Noe 513088 of the
value of Twenty Six dollars and thirty-eight cents
(£26438), the property of the United States fur- :
nished for the military service thereof, intrusted
to him the said Private Abel A. Robinson by Captain
Harry We Bolan, 13th Infantrye

=]
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Ho pleaded not guillty to, anmi was found guilty of, the charges
and specificationse MNo evidence -of previous comvictions was in-
troducedes He was sentenced to dishonorable discharge, forfeiture
of all pay and allowances due or to become due, and confinement
at hard labor for one years. The reviewing authority approved the
sentence, designated the Atlantic Branch, United States Disci-
plinary Barracks, Governors Island, New York, as the place of
confinement, and forwarded the record for action under Article of
War 50%e

3¢ The evldence shows that accused was absent from his or-
ganization at Fort Ethan Allen, Vermont, at reveille June 4,
1930, and that he remained absent until he reported at Walter
Beed General Hospital at 7 peme, June 9, 1930 (5, 6)s (Charge
I and its Specification)e.

With respect to Charge II and its Specification the evidence
shows that on June 3, 1930, there was issued to accused, for use
at target practice, a pistol, property of the United States, of a
value of 326438 (Re 7~9). The supply sergeant who issued the
pistol testified that although other plstols were turned into the
supply room that day for cleaning after the firing, accused did
not turn in the pistol issued to him, and that witness "looked
for him but he had disappeared and could not be found at retreat"
(Re 10)¢ The pistol was not returned. The company commander,
Captain Henry W. Boylan, 13th Infantry, testified tlmt he saw ac—~
cused firing with a pistol on the morning of June 3d, and tlat
after the pistol was issued accused was instructed to "clean it
up; it was not cleaned properly and was sent back for more clean-
inge That was the last I saw of him or the pistole™ (Re 7)e The
record shows the following to have occurred during the cross ex—
amination of this witness:

"Qe. Was anyone else absent in your company that uay?

. % & B

A. There were otlers who went absent without leave
_at that time, Private Robinson being one of them,
stealing a car, and practically all of them were armed
to- the teeth to hold up people on the way down where
they were goinge I have a letter in my pocket, which
is hearsay evidence, to the effect that this man
stated Private Robinson had the pistol when he = = = =

PROSECUTION: I object to that answer on the ground that it
is hearsay evidencee.

(4)
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WITIESS: I withdraw the statement of tlmt particular
parte™ (Re7, 8).

4. The evidence sufficiently shows that accused absented
himself without leave from his organization at Fort Ethan illen,
Vermont, between the dates alleged in the Specification, Charge
I, the absence covering a period of six dayse. The maxirum punish-
nent authorized by Paragraph 104 ¢, M.C.M. for this offense is con-
finement at hard labor for eighteen days and forfeiture of twelve

days pay.

With respect to the offense of embezzlement alleged by Charge
II and its Specification, the competent evidence shows that on
June 3, 1930, there was issued to accused a Government pistol for
use in target practice, that at one time during the day of June 3d
accused was in possession of a pistol and that after he absented
himself without leave the issued pistol could not be founde There
is testimony also to the effect thaot during this day instructions
were given accused t0 clean the pistol issued to him but that he
did not proverly comply with the Instructions and that it was there-
upon returned to him. It also apnears that accused did not turn the
pistol in to the supply sergeant for cleaning at the time other
pistols iseued for target practlice were turmed in on June 3d. There
is no direct competent evidence that accused was in possession of
the pistol after he absented himself without leave or that he did
anything which might be construed as amounting to a conversion of
it. The only competent proof in the record of fraudulent conversion=-
the essence of the offense of embezzlement as charged-lies in what-
ever inference may be drawn from the fact that accused did not turn
in his pistol to the supply sergeant for cleaning (the Captain tes-
tified that 1t was once turned in but returned to accused at some
time during the day)} vhen the others were turned in, and from the
fact that it disappeared at about the time he absented himself with-
out leaves In view of the nature of the property and all the other
circumstances in the case, the Board of Review 1s not convinced that
any reasonable inference of conversion may properly be drawn from
these factse ?he corpetent proof is quite consistent with an hy-
pothesis of innocence, for it is as reasonable to suppose that the
pistol was lost or stolen after accused absented himself without
leave as it is to assume that he took it with him and theredy frau-
dulently converted ite

But whatever may be concluded as to the bare legal sufficiency
of the competent evidence to support the findings of guilty of this
offense it is clear that there was error in the introduction of
testimony, and that this error is fatal to the conviction of embezzle-
mente. Captain Boylan was permitted to testify, and the court ap-

parently accepted the testimony as proper, that a number of soldiers

—3—


http:ap2_:iea.rs

(6)

including accused stole an automobile at the time at which they
absented themselves without leave anmd that "practically all of

them were armed to the teeth to hoMup people on the way down where
they were going." As may be notéd from the quotation of testimony
in paragraph 3 above, a part of the answer embodying these state-
ments was objected to as hearsay, but the court did not rule upon
the objection, contenting itself with the witness' withdrawal of
that particular part which he himself characterized as hearsay and
to which objection had been made. The remaining testimony as to
the theft of a car and as to accused's party veing armed was also
hearsay, for Captain Boylan had previously testified tlmt he did
not see accused or his pistol after the pistol had been returned

to him on June 34 for recleaninge Not only was this remaining tes-
timony incompetent as hearsay but part of it was objectionable upon
the ground that it injected into the case proof of another wholly
unrelated offense of larceny by accused of an automobile ard of an
intention to commit robvberye Accused not having raised any issue
as to his own good character it was highly improper to show his bad
character and specific misdeeds (Pare 112b, MeC.lle}e The incompe-
tent testimony that the members of accused's party were armed for
purposes of robbery was the only real showing that accused, after
he absented himself, had a pistol in his possessione Needless to
say, such possession was, iIn itself, under the other circumstances
of the case, evidence of fraudulent conversione In view of the un-~
convincing and inconclusive nature of the competent evidence of con=-
version of the pistol by accused and the inherently damaging char-
acter of the incompetent evidence, the Board of Review has no reason-
able alternative other than to conclude, after consideration of the
entire record, that the erroneous introduction and consideration by
the court of the incompetent evidence of bad character and of the
posgession by accused or his companions, after accused's absence, of
property similar to that involved in the charges, materially in-
fluenced the findings of guilty of embezzlement and injuriously af=-
fected the substantial rights of accuscd within the meaning of the
37th Article of Vare In the opinion of the Board of Review the
record is legally insufficient to support tle findings of guilty of
Charge II and its Specification.

6e TFor the reasons hereinabove stated, the Board of Review
holds the record of trial legally sufficient to support the findings
of gullty of Charge ‘I and its Specification, legally insuificient
to support the findings of gullty of Charge II and its Specifica-
tion, and legally sufficient to support only so much of tl» sentence
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as involves confinement at hard labor for eighteen days and for—
foiture of twelve days paye
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WAR DEPARTMENT
In The Office Of The Judge Advocate Ceneral
: . Washingtone

0CT1201930

Military Justice
C.M. 192609,

UNITED STATZES HAWAIIANY DIVISION

v8e Trial by G.C.l, convened at
Schofield Barracks, T.H,,
July 18, 1930. Dishonorable
discharge and confinement for
fifteen (15) years. Peniten-
tiarye

Private FREDERICK L. HUIME
(R-3368281), Headquarters
Company, 2lst Infantry,

HOLDING by the BOARD OF REVIEW
McNEIL, CLINE and HOOVER, Judge Advocates

1. The record of trial in the case of the soldier named
above has been examined by the Board of Reviews

2+ The accused was tried upon the following chargeu and
specifications:

CHARGE Is TViolation of the 93rd Article of Ware.

Specification 1: In that Private FREDERICK L. HULLE,
Headquarters Co., 218t Infantry, did, at Schofield
Barracks, T.He., On or about May 20, 1930, conmit
the crime of sodomy, by feloniously and against the
order of nature having carnal connection with Arthur
T. Ferguson, a human belng.

Specification 2: In that Private FREDERICK L. HULME,
Headquarters Co., 21st Infantry, did, at Schofield
Barracks, Te.H,, on or sbout ¥ay 13, 1930, commit
the crime of sodomy, by feloniously and againet the
order of nature having carmal connection with Mark
Longobardo, a human beinge

Specification 3: In that Private FREDERICK L. HULLE,
Headquarters Co., 21st Infantry, did, at Ha.lein,

T.He, on or about May 31, 1930, commit the crime
of sodomy, by feloniously and against the order of
nature having carnal connection with Arthur T.
Ferguson,a human beinge.

-1-
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CHARGE II: Yiolation of the 96th Article of War.

Specification: In that Private FREDERICK L. HUIME,
Headquarters Co., 21st Infantry, did, at Haleiwa,
TeHe, on or about May 31, 1930, willfully and un-
lawfully solicit and endeavor to procure Mark
Longobardo, a human being, to commit the crime of
godomy, by feloniously and against the order of
nature having carnal connection with him, the said
Frederick L. Hulms,.

dccused pleaded not guilty to, and was found guilty of, the charges
and specifications, No evidence of previous convictions was intro-
duced. He was sentenced, three-fourths of the members of the cowrt
present concwrring therein, to dishonorable discharge, forfeiture
of all pay and allowances due or to become due and confinement at
hard laber for 20 years. The reviewing authority approved the sen-
_tence, reduced the period of confinement to 15 years, designated
the United States Penitentiary, McNeil Island, Washington, as the
place of confinement and forwarded the record for action under Ar-
ticle of War 50%.

Se¢ The evidence shows that on the dates alleged, that is,
May 13, May 20 and May 31, 1930, accused was & scout master at
Schofield Barracks, T.H, (R. 8, 17, 46} and that Arthur T. kerguson
and Mark Longobardo, named in the specifications, boys of 10 and 9
years of age respectively (R. 8, 31), were members of the scouts
there (R. 8, 17). Arthur Ferguson is the son of Staff Sergeant
James Re. Ferguson, Headquarters Company, 2lst Infantry, stationed
at Schofield Barracks (R. 58). Both boys appeared as witnesses and
after each had stated in response to questions by the prosecution
that they had attended church and Sunday school and that they knew
that a failure to tell the truth after having been sworn to do so,
would amount to a "lie to God™, and had promised to tell the truth
in his testimony, both were sworn as witnesses (R. 7, 16).

Arthur kerguson testified that on the night of May 20, 1930
(R. 9, 33) he saw accused at a motion picture theatsr at Schofield
Barracks and therecafter went with him and Mark Longobarde to Scout
Headquarters on the post. At Scout Headquarters accused and Mark
entered & room occupied by accused as 8leoping quarters while wit-
ness remained in another part of the building (R. 9, 10}. Present-
ly accused called witness into his roome Witness at first pro-
tested but later consented &0 and did go into the eleeping room.
Accused then asked gitness "if he could have it"™, that is, 1f ac-
cused could suck witness' penis~-the "thing I pea through®™, and told

witness to sit down on the bed. Accused them "took it out™ and

-
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sucked witness' penis for a minute or two. Mark Longobardo was in
the room at the time and saw what took place (R. 10)., This boy tes-
tified substantially as did Arthur with respect to accused's acts in
accompanying the two boys to his room, calling Arthur into the room
and taking that boy's penis in his mouth (R. 18). (Specification 1,
Charge I).

¥ark Longobardo testified that, about one week before the
ovents above described, accused called him into his room at Scout
Headquarters and asked him "to let him have it." Witness consented
and accused thereupon took witness' penis-the "thing I pea through,"
in his mouth and sucked it about a minute {R. 19, 20), (Specifica-
tion 2, Charge 1). '

Arthur Ferguson further testified that on the night of May 31,

1930, which he remembered particularly because his father had given
him an unusual sum of money on that day, he was at a scout camp with
accused. While in some woods alone with accused the latter again
asked witness "1f he could suck i1t" and witness, after some 18 rswme=
sion, consented. Accused then took witness' penis in his mouth and
sucked it for two or three minutes, Hearing some other children near-
by the two concealed themselves and later returned to camp (R. 11).
On cross-examination this boy testified that he willingly accompanied
accused when the latter asked him to go with him, apparently on both
occasions described, and knew what accused proposed to do (R. 15).
At one time witness locked accused in a latrine at the scout building
and then looked over a partition or door at acocused and saw him
"shake his thing" (R. 12). (Specification 3, Charge I).

Mark Longobardo further testified that while at a scout camp at
Haleiwa, T.H., on May 31, 1930 he "slept with"™ accused (R. 20) and
that after the two were in bed accused wounld not let witness sleep
but ™tried to put my hand on his thing and I wouldn't let him," and
"asked me to put his thing in my mouth."™ Witness refused to do so.
(Re 21)s ©On one occasion Arthur lerguson told witness that accused
was "nasty,” and related the incident in the course of which Arthur
looked over the door of the latrine at accused (R. 28)., Witness
"t0ld some of the kids" of his own relations with accused (R. 29).

(Charge II and its Specification).

Second Lieutenant John S. Fisher, Infantry, testified that in
the late afternoon of June 11, 1930 he was called to Military Police
Headquarters at Schofield Barracks, T.H. and that upon his arrival
there accused was brought before him, He administered an oath to
accused, warned him that anything he might say would be used against
him and that he was not required to make a statement, read to him a
written statement which had been prepared, and asked accused if he
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understood its contents. Witness noted nothing "out of the ordi-
nary™ sbout accused and did not observe that he was nervous or
excited, No threats or force were used and accused was not hand-
cuffed. Sergeant Molean and First Sergeant Ray came in with ac-
cused and lcLean remained until the statement was signed (R, 65).
Accused signed the statement in witness® presence, apparently
voluntarily (R. 35, 36, 62, 64, 65)-"around 5:00 o'clock" {R. 65).
This statement, after the court had heard testimony bearing uwpon
the circumstances under which it was mmde, was received in evi-
dence over objection by the defensee The material part reads as
follows:

®About 4 weeks ago I was at Boy Scout Headquarters
and Arthur Ferguson, age 10% years, son pf Staff Sergeant
Ferguson, 2lst Infantry, I went into the latrine and he
came and locked the door from the outsides He then
looked over the wall and I was playing with my private
pertes I then came out and told him not to tell anyones
We then went and played cardse The next night I had
Arthur ferguson and lark Longobardo at the Headquarters,
I had lark come to my room, I called Arthur in and asked’
him to let me suck it. He let me and I did this., About
a week after I had Mark Longobardo come to my room and
I sucked him and played with his private parte. One
night about a week ago Arthur Ferguson was at Scout Head-
quarters and I went into my room to change my pants. I
called Arthur in and asked him if he wanted to see how
to make a baby. I then pulled my penis until I had spent
my semen, I told him not to tell anyone. About 3 weeks
ago we were at camp and Arthur rerguson and lark Longo-
bardo were theres I asked Arthur to take & walk for
some woode I asked him three times to let me suck him
and he finally dide That night lMark slept in my tent
and I played with him and asked him if he wanted to take
ny penis in his mouth., He said no. At this time I do
not wish to make any further statemente" (Ex. 1).

Accused testiffed that he signed the statement above quoted only
because the Military Police forced him to do so {R. 39). He stated
that on the night of June 10, 1930 he was taken to Military Police

Headquarters and kept there until about 2,30 A.M, on June 1lth. On

arrival he told the military police, apparently Sergeants Mclean smd
Ray, that he was not guilty of the charges and that he 4id not choose

to make any statement. After an argument of about half an hour "I
was hand-cuffed, and stood against the wall, facing the wall. The
hand=-cuffs shut off the flow of blood in my hands, They had chains
they put around my wristse. kirst the left wrist and then twisted
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it. They said,~*You had better think it overe.' MThat was Sergeant
MoLean. Then they took the chain off my left wrist and put it on
my right wriste™ (R. 40). Accused was thus kept standing with his
face to the wall until taken to the "stockade™ at about 2.30 A.lM.

At about 8.30 or 9.00 A.M, on June 1lth, he was again taken to
Military Police Headquarters and there kept in a hallway until about
1430 P.M. while "being identified by the boys that were coming and
goinge™ At the end of that perlod he was taken to the room where

he had been the night before, confronted with statements purporting
to have been made by the two boys involved in the charges and asked
what he intended to do (R. 40). Accused reiterated that he was not
guilty, whereupon the military police "forced me against the wall
again and kept me there until 3.30 or 4.00 o'clock until I could
stand it no longer." While facing the wall the military police
showed him a plece of chalk and said that they would put it between
his fingers and press the fingers together (R. 49). "he military
police kept "torturing me until I finally gave in * * ®* and gaid I
would sign the statement." {R. 46). The statement was written out
by Sergeant McLean. Accused read it and said he would sign it

(R. 45~46). ihen taken before Lieutenant kisher soon after this
Sergeant Mclean was present (R. 41). Accased made no complaint to
Lieutenant risher that he had been abused or had been under duress,
He bad had no sleep the night before, was tired out (R. 44, 47),

and "did not kmow exactly what I was doing, I didn't know exactly
what would happen if I told." (R. 49). At the time he talked with
Lieutenant Fisher his wrists were not red from the chains used on
him although he then still had a small mark on one wrist (R. 48).

He testified that the statemsents contained in the confession were
false, and that "I am not guilty of sodomy. Genefal Winans put the
Scout Master on Special Duty status and I have not violated his
trust in me." (R, 46, 47, 68). The testimony of Arthur Ferguson and
Mark Longobardo as to the ocourrences at Scout Headquarters on the
night of May 20th were true except that accused did not commit sodomy
and except that he left the two boys in the "main room™ while he
looked for a flashlight (R, 70, 71). Mark Longobardo slept with ac~
cused once or twice at the scout camp about May 31, 1930, becaunse
other sleeping facilities were not provided (B. 69-72). In so far
as accused knew neither of the boys had any reason to be unfriendly
toward him (R, 69, 70). ’ :

Sergeant Howard E. McLean, Headquarters and Military Police

Company, Schofield Barracks, T.H,, testified tlat at one time he
had baen employed by the William J. Burns Detective Agency for a
period of four years (R. 57), and that it was his duty to conduct

investigations at Schofield Barracks. When accused was brought to
witness at Military Police Headquarters at about 8.45 on the even-
ing of Juns 10, 1930, he was taken "to the office™ and seated in a
chair, whereupon witness and the First Sergeant of the military
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police proceeded to quaestion hime After the questioning had con=
tinued until about 1115 P.M., accused still stated that he knew
nothing of the offenses charged. Witness then caused him to be
hand-cuffed and told him "to go over against the wall and think it
overe" Witness left the room about midnight and "accused was still
theres" {R. 51). On the following morning witness Iinterviewed tis
boys concerned, after which he asked accused to make a statement
and accused again declined to do s0, whersupon "the first sergeant
ordered him to get wp against the wall and he did so. The first
sergeant le ft the room to go to dinner. I told the accused to sit
downe I removed the hand-cuffs.® Witness then showed accused the
statements that the boys had made and read them to him, whereupon
accused said that they were true. Witness prepared a statement for
accused's signatures The statement so prepared, after an altera=-
tion suggested by accused had been made, was satisfactory to ac-
cused, Witness did not strike accused or use any force or duresss
In witness' presence chains were not placed on accused's wrists,
nor was chalk placed between his fingers. Vhen standing against
the wall he was in a natural positions In witness' opinion accused,
in making his statement, was very much influenced by the statements
of the two boys (Re 54).

Staff Sergeant John S. Ferguson, 21st Infantry, father of
Arthur Ferguson, testified that he was at Military Police Head-
quarters for from one to two and a half hours on the morning of
June 11, 1930 and that in so far as he knew accused was. not threaten-
ed or maltreated during this period. Accused did not have the ap-
pearance of being nervous or excited (R. 59, 60).

4, The evidence indicative of guilt consists of the testimony
of the two boys plus the confession of accused which includes a cir-
cumstantial recital of his commission of the particular acts charged.
In the opinion of the Board of Heview this confession should not have
been admitted in evidence,

The testimony of accused as to what was done at Military Police
Headgquarters on June 10‘and 11, 1930, preceding the .signing of the
written confession, is corroborated in its salient features by Ser-
geant Mclean, the military police investigator. It must be accepted

as true that when accused was taken to )Military Police Headquarters
he made it clear that he éid not wish to make a statement, that the
non-commissioned officers of the military police thereupon ques-
tioned him at length, that in the course of the night of June 10th
he was hand-cuffed and required to stand against a wall for a con-
siderable period and "think i1t over", that on June 1llth he was again
‘questioned and confronted with statements dby the child accusers,
that on this second day he persisted in his desire to remain silent,

—6-
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that he was again hand-cuffed and required to stand facing a wall,
aend that immediately following this last experience he expressed a
willingness to sign the statement prepared for hime. There is no
evidence directly contradicting acoused's testimony that the cir-
culation of blood in his hands was stopped by the handcuffs, that
& chain was placed about and twisted on one wrist and then oa the
other, and that a threat was made that his fingers would be
squeezed against a piece of chalk placed between them. Sergeant
McLean testified that the chain and the chalk were not used in his
presence, but Sergeent Ray, the other inquisitor, who at times had
accuséd alone in his charge, was not called as a witness., It is
the view of the Board that from the uncontradicted evidence no
reasonable conclusion may be drawn other than that accused*s de-
termination to remain silent, as he had a right to do, was over-
come by the continued questioning and physical treatment to which
he was unjustifiably subjected, and that his consent to sign the
statement was the result of compulsion and fear and was not, there-
fore, his voluntary acte

The lManual for Courts-llartial, paragraph 114‘2_(page 116},
provides that-

"It must appear that the confession was voluntary
on the part of the accused, * * * A confession not
voluntarily made must be rejected."

It also states thate

"The fact that the confession was made to a mili-
tary superior or to the representative or agent of such
superior will ordinarily be regarded as requiring fur-
ther inquiry into the circumstances, particularly where
the case is one of an enlisted man confessing to a mili-
tary superior or to the representative or agent of a
military superior."

In Bram vs. United states, 168 U.S. 532, 649, the Supreme
Court of the United States, after stating that in criminal trials,
in the courts of the United States, the issue of the voluntary na-
ture of a confession is controlled by that part of the Fifth Amend-
ment to the Constitution providing that no person "shall be compell-
ed in any cfiminal case to be & witness against himself" {compulsory
self incrimination is prohibited in cases before courts-martial by
the 24th Article of War), said-
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"The rule is not that in order to render a state-
ment admissible the proof mst be adequate to establish
that the particular commnications contained in & state-
ment were voluntarily made, but it must be sufficient
to establish that the making of the statement was volun-
tary; that is to say, that from the causes, which the
law treats as legally sufficient to engender in the mind
of the accused hope or fear in respect to the crime
charged, the accused was not involuntarily impelled to
make a statement, when but for the improper influences
he would have remained silent™,

In Wan vs. United States, 266 U.S. 1, 14, the same court said -~

"A confession is voluntary in law if, and only
if, it was, in fact, voluntarily made. A confession
may have been given voluntarily, although it was made
to police officers, while in custody, and in answer to
an examination conducted by them. But a confession ob~
tained by compulsion must be excluded whatever may have
been the character of the compulsion, and whether the
compulsion was applied in a judicial proceeding or
otherwise™,

It was necessary for the court-mertial in this case, acting
through the law member, to ascertain and determine as a question of
law and as a preliminary question of fact, whether the confession
was voluntary, and its decision with respect to the facts is en-
titled to such weight that it should not be disturbed on appellate
review unless there be no reasonable basis in the evidence for its
action. The question of the voluntariness of the confession is one
of law as well as of fact. It appearing in this case by uncontra~-
dicted evidence that there was in fact compulsion and fear and that
the willingness of accused to make 4the confession was impelled by
this compulsion and fear, the Board 1s of the opinion that the
confession was not voluntary in fact or in law and that its admis-
sion by the court was error. ‘

It is true that just before he signed the confession accused
wes teken into the presence of an officer and there warned that he
need not make a statement and that whatever he said might be used
against hime But accused had already, only a few minutes before
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the warning was given, and as a culmination of what had gone before,
consented to sign the statement. In going before the officer he

was accompanied by the non-commissioned officer who had participated
in breaking down his unwillingness to sign. It 1s only ressomble
to infer that the effects of the compulsion still persisted and that
the actual signature on the statement was but a closing incident of
the assent previously given. There is nothing shown to justify a
.conclusion that the influence which impelled accused to sign the caa=~
fession had ceased to operate on his minds Only in the event that it
-had appeared that there had been such a cessation of influence could
the confesslon properly have been deamed voluntary (Mangum vs. United
States, 289 Fed. 213; C.M. 187615, Bruton),.

It remains to be determined whether, within the contemplation of
Articles of War 37 and 50%, the erroneous admission of the confession
injuriously affected the substantial rights of accused. A confess=-
ion, in the language of the Yanual {pe 114), "is indeed one of the
strongest forms of proof known to the law." The particular con-
fession here In question was so expliclt and sweeping that, having
been admitted, it must have foreclosed any possibility of acquittal
on any of the charges., What would have been the result had it been
excluded, as it ought to have been excluded? The remaining evidence
of gullt consists 0f the testimony of the children, boys 9 and 10
years of age, each of whom, according to his own statement, had
willingly and knowingly been a party to the commission of sodomy
with accused. Assuming that these boys were legally capable of com=
mitting the offense of sodomy, and the evidence indicates that they

acted with intelligence and understanding of the nature of their
acts ani were therefore legally responsible under the laws of the

territory where the offenses of sodomy were committed (Sec. 3913,
Revised Laws of Hawaii, 1925) and under the cormmon law/{Wharton's
Criminal Law, page 119), each was an accomplice with accused in so
far as the offenses of sodomy were concerned {C.M. 186545, Phillips;
People vs. Kanglesser, 186 Pace (Cal,) 388; State vs. Wilkens, 120
S.W. (Mo.) 22; State vs. Bateman, 186 Pacs. (Ore.} 5; Sec. 440 Whar-
ton's Criminal Evidence). The law declares that the testimony of an
accomplice "1s of doubtful integrity and is to be considered with
great caution" (Par. 124 a, M.C.M.)s But even though these witness-
es were not, because of their tender years, of sufficient intel-
ligence and understanding as to be legally capable of being parti-
ceps criminis, their testimony, on account of such lack of intel-
ligence and understanding and the resulting absence of legal sanc-
tions and mature moral sanctions, was subject to attack with respect
to its intrinsic value and credibility, as it was attacked by the
defenses, Comparison of the testimony of the two boys shows such
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simllarity in substance and in language used that it must be con-
ceded that an argument that they had before trial besn rehearsed
in what they were to say, and possibly unduly influenced, would
have some mubstantial basise, To one of the alleged indecent acts
both boys testified but to the othar acts but one testified in
each case. Accused positively denied, on his cath, any wrongful
act. Thus it appears that the evidence of guilt exclusive of the
confession, consisting of the testimony of one or more of the boys
and conflicting, as it was, with other competent evidence, was
certainly not of such quality or quantity as to be compelling,
that 1s, was not of such a nature that it may now be sald with
reasonehle certainty that it would have resulted in conviction had
the conf=asion been excluded. Such being the case it must be as-
sumed thet the confession substantially influenced the findings of
the court. In view of the nature of the competent evidence as
well as the nature of that erroneously admitted, the Board of Re-~
view can reach no conclusion other than that the error in gquestion
did injuriously affect the substantial rights of accused with re-
spect to all of the findings of guilty.

5. For the recasons stated, the Board of Review holds that an
error of law was committed which injuriously affected the substan-
tial rights of accused.

Judge Advocate,

-

. WMV m Judge Advocates

IW%% Judge Advocate.
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ORIGINAL EXAMINATION by BAICAR, Judge Advocate.

le The accused was tried, on reshearing under the third sub=
paregraph of Article of War 50%, on the following charges and specifice-

tionss

CHARGE I: Violation of the 93rd Article of War.

Specification 1: 1In that Private FREDERICK L. EUIME,
Headquarters Co., 21st Infantry, did at Schofield
Barracks, T.H., on or about May 20, 1330, commit
the crime of sodamy, by feloniously and egainst the
order of nature having carnal connection with
Artlmr T. Ferguson, a human beinge.

Specification 8¢ In that Private FREDERICK L. HUIME,
Headquearters Co., 21lst Infantry, did, at Schofield
Barrecks, T.H., on or about May 13, 1930, camit the
erime of sodomy, by feloniously and against the ordaer
of nature having cernal connection with Mark Longobardo,

a human being.

Specification 3: In that Private FREDERICK L. HUIME,
Headquarters Co., 2lst Infantry, did, at Haleiwa, T.H.,
on or about May 31, 1930, camit the crime of sodonmy,
by feloniously and against the order of hature having
carnal connection with Arthur T. Ferguson, a human being.
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CHARGE II: TViolation of the 96th Article of War,

. Specification: In that Private FREDERICK L. EULME,
Headquarters Co., 2lst Infaniry, did, at Haleiwa,
T.H., on or about May 31, 1930, willfully and un-
lawfully solicit and endeavor to procure Nark
Longobardo, & human being, to commit the erime of
sodomy, by feloniously and against the order of
nature having carnal comnection with him, the said
Frederick L. Hulmee

He pleaded not guilty to, and was found guilty of, the charges and
specifications. Ko evidence of previous convictions was introduced.
He was sentenced to dishonorable discharge, forfeiture of all pay and
allowances due or to become duse, and comfinement at hard labor for 20
years. The reviewing authority approved the sentence, reduced the
period of confinement to 15 years, designated the United States Peni-
tentiary, licNeil Island, ‘Washington, as the place of confinement, and
forwarded the record for action under Article of War 50%.

2« The evidence shows that between the dates lay 13 and liay 31,
1930, and prior thereto, accused was a Scout llaster at Schofield Bar-
racks, T.H, (R, 17, 20), of a Boy Scout troop of which Arthur lerguson
and Mark Longobarde, the boys named in the specifications of the Charges,
were at the same time members (R, 17, 39),

Mark Longobardo, age 10 years (R. 16), the son of Technical Ser-
geant Longobardo (R. 17), was called as & witness for the prosecution.
After a gatisfactory examinationonvoir dire (R. 9, 10), he was sworn
(Re 16) and testified that he was a member of the Scouts and became ac=
quainted with accused while the latter was acting as Scout Master (R.
17). On the evening when & moving picture, entitled "Devil lMay Care®™,
was shown at the theatre (R, 19}, May 20, 1930 (date established by .
manager of theatre, Re 29), he, with his father's permission (R. 26),
wont to the show with accused and Arthur lerguson. After the show, he
and Arthur accompanied accused to the scout house (R, 18) where the lat-
ter had a living room, After entering this room accused asked Arthur
i1f "he could have it", whereupon receiving his consent, accused took out
Arthur's “thing"™, the thing he "pees" through, and in the presence of
the witness “started to suck it". When accused finished he told Arthur
to put in his "thing™ (R. 19, Specification 1, Charge I1).

This was not the first time that he saw accused do such & thing.
"About two or three weeks befors" the above event took place, the ae-
cused at the scout howe "™called me in and asked me to let him have it
* » *] said talright'., He took my thing out, put it in his mouth and
started to suck it", By "thing" the witness means "the thing I pee
through", When the accused finished he sald "not to tell my father™,

-2
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¥Witness knew what was meant when accused “asked him to let him have
it * (R. 20-22, specification 2, Charge Il.

The same witness, contimuing his testimony, atated that he at-
tended a scout camp on May 31, 1930, where accused was present. . He
remembers the date because "Daddy gave me a dollare®™ That night while
sleeping with accused "he would not keep his hands off me, I pushed
hies hands off, I got up earlye He woke me ups He asked me to put
his *thing' in my mouth™ (R, 21, Charge II and its Specification).
When asked jon cross-examination, whether he did it, he replied "Not
that I can remember" (R, 28)e. Accused did not force him to do anything
and witness does not understand that he is guilty of the same offense
ag accused, When accussed first asked him he refused but consented af-
ter accused "begged mee® He knew that he wae not doing the right
thing (Re 27)e. He further testified that he afterwards heard a lot of
talk about accused. After discussing his bad traits with Pete Woods,
who was about 18 years 0ld, he was urged by the latter to tell his
father. This was afterwards dones "I told him all about it First
thing 1 knew the M,P's, got him™ (R, 24)., The scout camps referred to
_ were held at Haleiwa (R. 58}

Arthur T, Ferguson, ten years of age, the son of a Staff Sergeant
formerly with the 2lst Infantry, was not available as a witness at the
rehearing, because he had departed from Hawaii with his father who had
been transferred to Plattsburg Barracks, New York (R. 30-31}. The
prosecution therefore introduced in evidence the testimony of Arthur
T. Ferguson, officially recorded in the record of accused's former
trial by general court-martial, which was properly identified by the
reporter thereof (B. 32). Upon proof that the proceedings of the for-
mer trial answered all the requirements of law, the complete testimony
of Arthur T. lerguson was received and read in evidence by the reporter
who made the original transeript thereof {R. 36). This transcript
showed that Arthur T. ¥erguson, after a satisfactory examination on
voir dire, was sworn and testified that he was ten years old and at the
time resided at Schofield Barracks, T.H. (R. 38). He was a member of
the Scouts and became acquainted with accused in the accused's capacity
a8 Scout Master. On the evening when the moving picture "Devil lay
Care"” was shown at the theatre, he went to the performance with accused
and Mark Longobardo. A4fter the show he went to Scout Headquarters
where accused called him into his sleeping roome "“First I sald I would
not come, then I said I would come, I came in there and Hulme asked if
he could have it® * *the thing I 'pee® through"., He knew what accuged
meant because he had heerd him say this before at "overnighi camps.”
"He told me to sit down on the bed. He took 1t out and started to suck-
{te" This continued for a mimute or two and then accused told him "to
put 1t in and buttod up my pants." Mark was present and saw all that
happened (R 4.0-41, Speciﬁca.tion 1, Charge 1),

-3
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On pay-day night, May 31, 1930, he was down at the Scout Camp and
agaln saw accused. He remembered the date because his father had given
him more money than he ever did before (Re 41). He accompanied accused
into some woods to gather wood and while there accused "asked me if he
could suck it". Witness at first refused but finally consented. Ac=-
cused then "took my thing out"™ and sucked it two or three minutes. Af-
ter he was through, "he told me to put it in and bution uwp my pants®.
Upon the spproach of other children,botk hid and later returned to
camp. Accused told him "™not to tell anybody". (R. 42, Spscification 3,
Charge I)s On cross-examination, witness testified in substance that
about four weeks prior to the trial he went to the bathroom, in the
scout dbuilding, and looked over the top at accused (R. 42) to see if
he was ready to come oute He saw accused "shake his thing"., When ac-
cused came out they played cards in the scout bulldinge As he left
for home, accused ™told me not to tell anything.®™ 3By that he meant
not to tell "that he was in the bathroom doing that™ (B, 43). Wit~
nesg and Mark frequently play together but they never discussed accused
(Re 44), “except when Hulme told me something about what they had done™.
By "they™ he means accused and Mark., When accused asked witness to go
anywhere with him he always went although he knew what accused was go-
ing to do (R. 45).

Mark Longobardo was rectlled as a witness for the defense anml in
substance admitted that he had had a conversation with Arthur rerguson
two or three weeks before the moving plcture show on May 20, 1930
"about Hulme being nasty" (R. 52), No one told him what to say in
court, He admitted that Pete Woods questioned him about his relations
with accused and persuaded him to tell his father (R, 54). Accused
never did use force to accamplish his purpose and witness did not
realize when testifying for the prosecution that anything could be dom
to him about it (R, 55}« Before telling his father, he talked it over
with Arthur, and both decided that Hulme was "nasty™ (BR. 54}, "because
he sucked our things.®™ He would not have told his father if he had
known that he might possibly be sent to a reform school for the part he
took in the offense (R. 55) but he told his father because it was true
(Re 56)s -

First Sergeant James ¥V, Bay, Military Police Company, Hawaiilan
Division, a witness for the defense and the defense alone, testified in
answer to questions propounded by the defense that, by authority of the
Commanding Officer, Military Poliece Company, he conducted an investiga-
tion,of a charge that accused had committed sodomy with two small boys,

Turing the course of the investigation, which was conducted one even-
ing be "tried to get the accused to make & statement™ (B, 58=59), Al-
thon@ he believed the teutimony of two witnesses, he wanted a state-
ment from accused because such statements are helpful and would serve to
hasten the investigation. At one time during the evening accused was
hand-cuffed and told "to go over and stand by the wall and think it

)
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over". The sergeant does not know just how long.he was kept hand-
cuffed and standing against the wall as he was callad back several
times but he does know that he didn't stand there wuntil 2:30 the next
morning (Re 60). Sergeant MoLean and Corporal Venham were present
during the investigation on that evening and the following morning

. Sergeants Longobardo and rerguson were also present (R, 60). 11»
witness was not cross-examined dy the prosecution or examined bdy
the court,

Sergeant Howard E. McLean, Military Police Company, Hawaiian
Division, a witness for the defense and the defense alone, testified
in answer to questions propounded by the défense that he had ecmduct-
ed an investigatlon of charges that accused had committed sodomy with
¥ark Longobardo and Arthur rerguson, The following proceedings were
then had:

*Q. (by the defense) Tell the cours the ecircumstances of
that investigation.-

"L, On or about June 9th, 1930, at about 8330 P.M,, we
proceeded to the 2lst Infantry guardhouse where Private
Hulme was at that time held in confinement for this al=-
leged sodomyes He was taken from the guardhouse to 1ili~
tary Police Headquarters where an investigation was held
regarding the case, I questioned him regarding the al-
leged sodomy up to when I left about midnights The next
morning, June 10th, continued the investigation. On the
afternoon of June 10th I obtained 2 confession from himwe

"PRESIDENT AND LAY MEMBER:

The last sentence will be stricken from the record and
the members of the court are cautioned to take no cognizance
of it whatever in determining the guilt or innocence of the
accused on the charges as preferreds The law momber cau=-
tions the witness to be careful and not refer to that matter
againe

*Questions by the Defense. (continued)

*Q. Did you believe the testimony of the two boys was suf-
fielent for a court of law to convict the accuzed?

". 1 did.

Q. Vhy, then, did you go to so muth pains to get a state-
ment from the accused? ,

®s, It is the usual procedure.® (B. 61=62).

On cross—~examination, witness testified only that the investiga~

tion conducted by him was not that prescribed by the 70th Article of
War (B. 63). ‘the witness was not examined by the court,
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Wilbur r. Palmer, Superintendent, Post Office Schofield Barracks,
TeHs, testified that he had been Scout laster from June, 1928 to July,
1930, Dluring part of that period accused acted as Assistant Scout
Masters He handled his job in a competent manner and witness at that
time “certainly™ had no reason to believe-he was a moral pervert (R.
64, 65).

¥aster Sergeant Koy P. risher, 19th Infantry, appearsd for the
defense, and testified that,about a year and & half before he had en-
gaged accused to stay with his children, of each sex and ranging from
3 to 13 years, during his absence. At that time he considered him a
suitable person to leave in charge of children (R, 67},

The accused, advised by the law member of his rights in the matter,
elected to take the stand as a witness in his own behalf and in sub-
stance admitted that Mark Longobardo and Arthur Ferguson told the truth
in practieally all details of their testimony except as to the charges
of sodomy. ie denied every alleged improper relation with them or with
any one else. He knew of no reason why Mark Longobardo should have
made a statement against him that was untrue, except that "He said he
talked it over with Pete Woods™ who was "practically kicked out of the
Scouts and had it in for me" (BR. 76). ke had no idea why Mark told such
a story "unless he was influenced by Pete Woods™ (R. 78], ie further
maintained that every allegation of the specifications egainst him was
untrue (B, 77-78),

3. Such evidence affords ample basis for findings that at the
time and place alleged in Specifications 1 and 3, Charge I, accused, on
two separate occasions, camitted the crime of sodomy by feloniously
and against the order of nature having carnal connection per os with
Arthur T. Ferguson, a ten year old boy; and that at the time and place
elleged in Specification 2, Charge I, he committed the crime of sodomy
by feloniously and against the order of nature having carnel connection
per os with Mark Longobardo, & ten year o0ld boy, erimes denounced by the
83rd Article of War. It further affords ample basis for findings that
at the time and place alleged in the Specification, Charge II, accused
solicited Mark Longobardo to camit the crime of sodamy in violation
of the 96th Article of War.

4, The Board of Review, upon a careful examination of the re-
hearing record in conformity with and for =11 the purposes of Artisle
of War 50%, finds that there is nothing in the record which justifies
a reversal of the case and is of the opinion that the judgment therein,
as modified and approved by the reviewing suthority, should be affirmed.
However, local counsel for accused, Mr. Samuel T. Ansell, who did not
appear for him at the rehearing ordered by the convening authority
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(accused being there represented in his defensb before the court by
military counsel of his own selection assisted by duly appointed defense
counsel), has sutmitted a brief whersin reversible error is claimed

of the rehearing proceedings and various grounds of reversal are urged
upon our attention. The brief as a whole may be disposed of, for
appellate review purposes, with the statement that in effect it ig=
nores what this Board considers to be the plain rules of decision
governing this case on the very questions which it raises. Nevertheless,
such grounds of reversal pressed by counsel in his brief as seem to
require cament by the Board will be herein expressly noticed.

(a) Counsel raises the seemingly important question of sub-
stantive law whether the act here involved (carnal copulation per
0s) constitutes sodamy within the meaning of Article of War 93, Hs
says: "It is established that the penetration proved is not sodamy™
(referring to copulation had per os and cammon-law sodamy). An editor-
ial note to Glover v. State (1913), 101 N.E. 629, 45 L.R.A. {N.S.) 473,
8ays: "Though there is a conflict of opinion on this question, weight of
authority and the best-reasoned cases sustain Glover v. State in holding
that one may be convicted of the crime of sodomy or the crime sgainst
nature where the act is camitted by penetration of the mouth,™ The
quoted statement of counazel represents a fact of law only in a geographic-
ally limjited sense. As will eppear from the learned opinion of the court
in Glover v. State, supra (a case of sodamy camitted by appellant, per
o3, on the pathic, & boy of eleven years of age), his statement is appli-
ceble only to those jurisdictions daninated by the decision in Rex v,
Jacobs (1817}, which is the only English case cited by counsel end which,
the sbove-cited opinion declares, ™stands ealone in England on the queation
and no other expression of the courts of that country can be found to
limit the broader definitions of the offense given by the great writers
on the common law.® Glover v. State declares Rex v. Jacobs to be the
source of the doctrine, accepted by some courts and textwriters, that
carnal copulation had per o8 is not camon=law sodomy. It cites a
number of well-rsasoned cases in other states in harmmony with the con-
c¢lusion there reached contra the doctrine just stated, and overthrows
counsel's contention., Lioreover, counsel ignores the content of para=-
graph 149 k, Menual for Courts-Martial, end the curse of decision in
court-martial cases whereof it is expository. The act here involved
(carnel copulation per os, characterized in Glover v. State, supra,
as "what might well be considered the vilest and most degenerate of
all the acts within the inclusion of the broad definition") has so often
been adjudged in court-martial ceses to be sodomy within the intendment
of Article of War 93 as no longer to be open to question of its precise
eriminal character in military law (C.M. Nos. 187221, Sumrall; 186139,
Kelly; 178208, Furst; 149385, Kozilek; 149274, Schumpf; 149153, Whittle;

-
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149069, Herberger; 149068, Knight; 147952, Macon; 147630, Milton; 147163,
Mireci; 146997, Mitchell),

(b) Counsel, at pains to leave_no possible ground of reversal
unworked in his rehearing brief, contends on the one hand that the tes=
timony as received of prosecution witnesses Ferguson and Longobardo
was, by reason of their tender years, incompetent, end on the other
that they were 80 beamirched with voluntary participation in the eriminel
act as to require, &s a matier of law, corroboration of their testimony
as accamplices for purposes of proof.  (He refers to them as "two
infant witnesses, willing pathiocs in the act charged", and asserts:
"Both of them were accamplices™,) Putting out of view the tendency
of these two grounds to efface each other, we proceed to consider each
on its merits, without regerd to the other.

It is contended that the testimony of the Ferguson boy was doubly
incampetent because of his age end because read in evidence as taken on
e former heering before asnother general court-martial on the same charges
in the absence of the boy fram the Territory of Haweiil at the time of the
rehearing. But paragreph 117 b, lMenual for Courts-Martlal, provides that
in such a case such testimony ™mnay be received by the court if otherwise
admissible™, and its admissibility otherwise is here referable to the
provisions of paregraph 120 b, Manual for Courts-iartial, reesding:

"The canpetency of children as witnesses is not dependent upon their
age, but upon their apparent sense and their understanding of the moral
importance of telling the truth. Such sense and understanding may
appear upon such preliminary guestioning of the children as the court
deems necessary or from the child's eppeesrance and testimony in the
case," TFerguson's testimony as received conteins substantial evidence of
campetency, disclosed by & preliminary exsmination of the child for the
purpose, aupplemented by that furnished by his testimony aa an eye end
ear witness to the camponent facts of the case for the prosecution
with reference to Specifications Y and 3 of Charge I; and upon careful
examination of that testimony, we conclude that in its admission in
evidence on the reheering there was no abuse or transcending.of the
discretionary power lodged in the court by the above~cited provisions
of the iianuel for Courts-Martial, end that the evidence so introduced
was canpetent as a means of proof. Touching the reasonableness and
validity of the appliceble provision of the Llanual for Courts-lartial
suthorizing the admission in evidence on a court-mertisl trial of the
testimony of =n ebsent witness, we think it auffices to asdvert to

a fundamental principle of military law embodied in the following
excerpt from an euthoritetive opinien of Attorney~General Cushing
rendered December 1, 1855 (7 Ops. Atty.-Yen., 604):
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"Trials by court-martisl are governed by the
neture of the service which demands intelligible
precision of language but regerds the substance of
things rather than their forms;:; which easchews
looseness or confusion in ell things, but reflects
that military administration must be capable of
working in peace, it is true, but more especially
smid the privations and the dangers of war,”
(Underscoring supplied.)

Under paragraph 120 b, cited above, we reach a similar conclusion
in reapect of the testimony of the Longobardo boy who in person testi-
fied before the court on the rehearing and was subjected to preliminary
examination as to his ecampetency as a witness. Blackstone, discussing
rape (4 Bl. Come 214), decleres it settled law "that there is no deter—
minate &ge at which the oath of & child ought either to be admitted or
rejected”, Turther in support of our conclusion hereon and the e¢ited
paragraph of the Manual for Courts-Msrtiel are the learned opinion of
the Court of Appeals of the Distriet of Columbia, speaking by Mr.
Justice Morris in Williems ve UsS., 3 Apps D.Ce 335, and that of the
Federal Circuit Court of Appeals, Fourth Circuit, in Oliver v. U.S.,
267 ¥. 544,

{c) The ground of reversal for lack of corroboration of the
testimony of these boys (which, if belisved, substantiates all the
accusatory averments in the chargea} will be heres stated in the language
of counsel: ®Even if the testiminy of these boys or of either of them
was compstent, without corroboration i1t was insufficient to sustain
a convictione Both of them were accamplices., Their age does not affect
their testimoniel status as accomplices, however it affects their
eriminal liability or the question of assault upon them. Corroboration
of the testimony of a participant in the offense iz necessary.®

If sodomy be coamitied en a boy under fourteen years of age,
it is felony in the agent only at common law (1 Hale, 470; 3 Co. Inst,.
59). That eriminal 1iability is the sole criterion whereby to determine
accomplice status for witness eredit purposes in criminal cases would
seem to be axiomatis. See People v. Bunkers (Cal.), 84 Pace. 364;
1 Bouvier lLaw Dict. 68, However, for the seske of the question and
argument made by counsel on this ground of reversal, we shall here
essume that each of the two boys 1s an accomplice as to every crimi-
nal act of accused testified to by him as a prosecution witness,

We concede and are not concerned with the contrariety of judicisl
opinion in the common law of England on the subject of the necessity
for corroboration of accomplice testimony im order to convict thereon -
& person accused of crime (Rex ve. Rudd, Camp. Rep. 336; Rex v. Barnard,
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1l C. & Po 88; Jordaine v. Lashbrook, 7 T.R. 609; Rex v, Jones, 2 Camp.
132). We are concerned with the Federal criminal court rule in the
matter (paragraph 111, Lisnual for Courts-Martisl), thus clearly stated
by the Federal Circuit Court of Appeals, Eighth Circuit, in Harrington
Ve UeS., 267 Fo 97, 103: "There 1s no *ule of law in the courts of the
United States that prevents convictions on the testimony of accomplices
alone, if the jury believes them.™ To the same effect ars the pronounce-
ment of the Fsderal Supreme Court in the earlier case of Ceminetti v.
U.S. (1817), 242 U.S. 470, 495, eand UeSe Ve Heitler, 274 ¥, 401,

408, wherein the Federal Circuit Court of Appeals rejects a conten=-

tion similar to that of counsel above quoted with the remerk: "Since
the decision in Caminetti ve. United States, 242 U.S. 470, 37 Sup. Ct.
1g2, 61 L. Ed. 442, Ann. Cas. 1917B, 1168, courts have generally recog-
nized the rule therein ennounced that conviction may rest upon the un-
corroborated testimony of an accanplice.™ Such rule has been embodied
in parsgraph 124, lianual for Courts-Martisl, as a guide to the diacretion
of the court in weighing the uncorroborated testimony of accomplices,.

Upon exsmination of the record of reheering in the present case
in the light of this paragraph, we are constrzined t0 hold that no
reversible error is involved in a conviction rested by the court and
reviewing authority upon the unsupported testimony of the Ferguson and
Longobardo boys = even assuming that in the eye of the law they are
eccanplices. '

{d} Counsel finds grave fault with the testimony of Sergeants
Ray and NcLesan of the Militery Police Compeny, Hawaiien Division, rel=
ative to their examination, featured by maltreatment,of accused with
a view to his self-crimination, and to the mention by witness MoclLean
of "a confession" of accused thereby obtained, and on this testimony
erocts and urges a claim of reversible error, asserting: "The admission
of such testimony reached the depths of prejudice in its effect." The
record shows (R. 62) that while witness was uttering a statement con-
taining the words, ™On the afternoon of June 10th I obtained a confeasion
from him"™, he was then and there interrupted by the following declara-
tion of the law member:

"The last sentence will be stricken from
the record and the members of the court are
cautioned to take no cognizance of it whatsocever
in determining the guilt or innocence of the ac~
cused on the char:es as preferred. The law
member cautions the witness to be careful and
not refer to that matter again.”

We see nothing in counsel'’s contention of prejudicial error in respect
of such testimony. The witnesses who gave it were called for the purpose

~10~
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by the defense, and not by the prosecution or the court, and the testimony
in question was elicited by defense counsel - evidently with the view of
engendering in the mind of the court the belief that the testimeny of
the child witnesses for the prosecution and the e¢onfession of accused
under dureas of military police sergeants were refersble to one and the
same sinister source and equally false., The record, in our opinion,
does not reveal counsel conducting the defense as incompetent or
neglectful of the interests of eccused, and his questioning of defense
witnesses Rey end MocLeen was clearly purposeful in accused's behalf.

It would be a travesty on justice to hold that introdustion of such
evidence on the trial by defense counsel for eny defense purpose auto-
matieally made the court thereafter competent to decide for accused but
incampetent to decide egainst him. Whatever may have been the defense
counsel's motive in the matter, the testimony does not now, in our
opinion, avail as a means of relief fram the convietion adjudged egainst
accused. 4As was recently saild by the Federal Supreme Court in Ponzl v,
Fessendon, 258 U.S. 254, 260: "One accused of & crime has a right to

a full and fair trial according to the lew of the government whose
sovereignty he is alleged to have offended, but he has no more than
that.® To "be allowed in his defense to meke any proof that he ecan
produce by lawful witnesses"™ within the meaning of these words in R.S.
1034, would seem to be within the connotation of the diectum in the
Ponzi case, as well as within the "reasonable protection"™ to which an
accused on trisl is said by the same high court to be entitled (Beavers
v. Henkel, 194 U.3. 73, 83), Moreover, as the testimony here in
question was potentislly helpful and hurtful to both prosecution end
defense and "was not offered by the Govermment, but by the accused,

and was offered without qualification or restriction”, it might have
been in toto "received just as it was offered, no objection being
interposed by the Govermment™, and "rightly itreeted as admitted gener-
ally, as applicable to any issue which it tended to prove, and as
equally available to tie Govermment end the accused”, within the len-
guage and principle of the opinion of the Supreme Court in the leading
case of Diaz v. U.S., 2283 U.3. 442, 449-450. Ve conclude, therefore,
that the ruling of the law member as shown above was not necessary

to the avoidance of error in receiving in evidence ths testimony in
question andthat the contention of counsel respecting such testimony

is without merit.

(e) Counsel concludes his attack on the judgment in the case
as follows: ™'hen the evidence is properly tested it is utterly in~
sufficient as a matter of law to sustain a conviction of such an offense;
there is no substantiel evidence which can carry any reasonable convic=-
tion of the gullt of the accused not to mention convietion beyond a
reasonable doubt." The conclusion stated above in paragraph 4(c) dis-
poses of this contention, Blackstone, in discussing the evidence of
children in eriminal proceedings at common law, says (4 Bl. Cam. 214):
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"For one excellence of the trial by jury is, that the jury ere triers

of the credit of the witnesses, as well as of the truth of the fact."

The Manual for Courts-hiartial,paragraph 124, provides: "The court will
draw i1ts own conclusions as to the credibility of the witness and attach
such weight to his evidence as his oredibility msy warrant.” In the
exercise of 1ts judiclial power of appellate review under Article of War
50%, the Board of Review treats the findings below as presumptively cor-
rect and attentively examines the record of trial to determine whether they
ere supported in all essentials by substantial evidence. To constitute
itself a trier of fact on appellate review and to determine the probative
sufficiency of the testimony in a record of trial by the trial court
standard of proof beyond a reasonable doubt would be a plain usurpation
of power and frustrative of justice. (Burton v. U.S. (1906), 202 U.S.
344, 373; Caminetti v. U.S. (1917), 242 U.S. 470, 495; Abrams v. U.S.
(1919), 850 U.S. 616, 610, 624; Schaefer v. U.S. (1920), 251 U.S. 466, 471;
Dierkes v. U.S. (1921), 274 F. 75, 85; C.M. No. 152797.) However,
adopting the language of the Supreme Court in the Abrems Case, suprs,

we conclude, on the "question of law™ here noticed, "which calls for an
examination of the record not for the purpose of weighing conflicting
testimony but only to determine whether there wes same evidence, campetent
and substantisl, before the" court "fairly tending to sustein the ver-
dict™, that ™it is clear not only that some evidence, but that much
persuasive evidence, was before the" court "tending to prove that the"
accused was "guilty as charged”,

5. The charge sheet shows accused enlisted February 6, 1928, for
three years and had approximately three years and ten montha prior ser-
vige; and that he was 31 years and 8 months of age at the time of the
camission of the offenses.

6+ The court was legally constituted. No errors injuriously
affecting the substantial rights of accused were camitted during the
trisl. The record of triesl is legally sufficinet to support the findings
end sentence. Confinement in a penitentiary is authorized by the 42nd
Article of Wer for the offense of sodamy involved in the Speciflcations,
Charge I, recognized as an offense of a c¢ivil nature and so punishable
by confinement in a penitentiary for more than one yeear by Section 910
of the Code of the District of {olumbia.

L5

W , Judge ‘Advocate.
ol /%@.._..:ﬁ_, Judge Advocate.
~—

(D22 f fF7T s Tuiee ddvocate,
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WAR IFPARTLENT
In The Office Of The Judge Advocate General
Washington.

Military Justice S a._,?“/f =2 e, ] q b e
CeMe 1926624

UNITED STATES FOURTH CORPS AREA

VS8e Trial by G.C.l. comvened at
Fort Bragg, North Carolina,
Avgust 8, 1930. Dishonorable
discharge and confinement for
two (2) years. Disciplimry
Barrackse

Private SILAS W. ROVE
(6365991), Battery B, 5th
Field Artillery.

HOLDING by the BOARD OF REVIEW
McHEIL, CLINE and HOOVER, Judge Advocates
ORIGINAL EXAMINATION by HEFFERNAN, Judge Advocate

——————T T

1+ The record of trial in the case of the soldier named
above has been examined by the Board of Reviewe

2« The accused was tried upon the following charge and
specification:

CHARGE: YViolation of the 93rd Article of Ware.

Specification: In that Private Silas W. Rowe, Battery
B, 5th Field Artillery, having taken an oath in a
trial by the United States Court, Eastern District
of North Carolina of Private Thomas Scott, before
Mre WeMe Bateman, District Deputy Clerk, a compe~
tent person, that he would testify truly, did at
Fayetteville, North Carolina, on or about June 2,
1930, willfully, corruptly and contrary to such
oath testify in substance tlut he, Private Silas
We Rowe,was on the last Sunday in October, 1929
with Private Scott at Fort Bragg, North Carolina
at 2 place near the Station Hospital and saw the
said Private Scott go with Janie Bell MoArtlmr into
the shrubbery between the Homital and the Quarter—
master corral, which testimony was a material matter
and which he did not then belleve to be truees



Accused pleaded not guilty to, ami was found gulilty of the
charge and specification. Evidence of two previous convict-
ions, one by summary court-martial and one by special court=
martial, both for absence without leave in violation of the
6lst Article of War, was introducede He was sentenced to dis-
honorable discharge, forfeiture of all pay and allowances dune
or to become due and confinement at hard labor for five years.
The reviewing authority approved the sentence, remitted three
years of the confinement imposed, designated the Atlantic
Branch, United States Disciplinary Barracks, Governors Island,
New York, as the place of confinement and forwa.rded the record
for action under Article of War 5O%e

3+ The evidence shows that accused was duly sworn by V.
M+ Bateman, Depruty Clerk, as a witness in a case in which Pri-
vate Thoras Scott was tried in the United States District Court
at Fayetteville, North Carolina, on June 2, 1930; and that he
testified that on the last Sunday in October (October 27, 1929)
he saw Private Scott and a colored girl named Janie Bell MoArthur
g0 into the bushes in the vicinity of the Quartermaster corral at
Fort Bragg, North Carolina (R 5, 7, 8, 14)« By the deposition of
Corporal wald Atwood and @uly authenticated extracts fram the
guard report and the morning report of the Casual Detachment at
Fort Moultrie, South Carolima, it was shown that acocused was on
October 27, 1929 in confinmement in the post gwrdhouse at Fort
Youltrie, and did not leave Fort Moultrie to return to CGamp
Bragz until October 30, 1929 (Exs. 2, 3, 4]

Accused elected to remain silente

(32)

4. In the opinion of the Board of Review the offenseofi®rjury

efwhich accused was found guilty is not proven for the reason that
the record fails to show by any competent evidence that the false
testimony was concerning a material mattere. MNr. HeB. Crumpler,
Agsistant United States District Attorney, was permitted to tes-~
tify that on his trial in the United States District Court, Pri-
vate Scott was charged with rape comrmitted upon the person of
Janle Bell McArtlmr, on November 3, 1929, but neither the record
of that trial nor the indictment was introduced or accounted for
as being wnavailable. Under the best evidence rule (Paragraph
116a, MeCekie) oral testimony was not corpetent to prove the is~
sues in the(trial of Scott) there having been nothing to show
that the written evidence was unavailable by reason of its loss
or destruction or from other cause (See C.lMe 160345, Carter; C.
M. 160327, Sutton; C.le 160343, Young:; C.ld. 156858, Scarlett;
CaMe 155728, Patterson; C.M. 152486, Bruton; C.M. 151969, Crow;
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C.M. 148578, Eason et all.

The record of Scott's trial was not offered and when a
copy of the indictment was produced in court dy Mr., Crumpler,
objection was made by the defense to its introduction in evi-
dence {R. 7). Though specific objection was not made to Crumpler's
oral testimony, when he was later recalled by the court (R. 15},
as to the nature of the charges, it is only fair to assume, in
view of the objection to the copy of the indiciment, that it was
the intention of counsel to insist on the application of the best
evidence rule as he understood i1t with respect to the contents of
this document. Paragraph 116 a of the Manual for Courts-Martial
(page 120) provides, among other things, that failure to assert an
objection to proftered evidence of the contents of a document under
the best evidence rule be regarded as a waiver of objection on
the ground that the origimal document is unavailable, dbut since
objection was herein made and since the defense indicated its
inteéntion to insist on the protection of the rule of exclusion,
this provision of the Mannal cannot be applied here, The Mamnual
(Par. 126 ¢} also lays down the general principle with respect to
the waiver of objections to the admissibility of evidence that

"If it clearly appears that the defense or prose-
cution understood its right to object, any clear
indication on its part that it did not desire to
assert that right may be regarded as a waiver of
such objection™”.

It also states, in the same paragraph, that a mere failure to object
does not amount to a waiver except as otherwise stated or indicated
in the Manual, There is nothing in the record of trial under con=-
sideration to indicate that counsel or accused knew of the right

of the defense to object to the oral testimony, or to inlicate that,
knowing of the right, they intended to refrain from asserting it or
intended to waive legal objection to the testimonye In view of this
fact the mere failure to object to the oral testimony cannot be re-
garded as a waiver under the paragraph of the Mamal last referred
t0. Not knowing by any competent evidence what Private Scott was
tried for before the court, the Board of Review is unable to say
that the materiality of the false testimony was established - an
essential element of the crime of perjury. The svidence is, however,
legally sufficient to support a conviction of the lesser included
offense of talse swearing in violation of the 96ih Article of Var

(see cases cited]).

e ., i
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5. The Board, in arriving at its conclusion, has consider-
ed an opinion expressed by the Board of Review in the cass of
Taylor (C.M., 168B59) to the effect that evidence similar in
scope and kind to that in this case was legally sufficient to
support a convictien of perjury., It may be noted that this"
opinion 414 not receive the formal approval of The Judge Advocate
General or any superior authority.s The view was therein expressed
that the admission of the oral tesiimony was not fatally injurious
within the intent of the 37th Article of War, But the remedial
provisions of the 37th Article of ¥War may not, according to the
Plain import of its terms, de invoked to make competent the oral
evidence in the instant case which is otherwise inadmissible or to
supply missing proof of an essential slement of the offense. Withe
out this oral incompetent evidence there 1s no proof in the instant
case of the materiality of the false testimony of accused,

6. For the reasons stated, the Board of Review holds the
record of trial legally sufficient to support only so much of the
findings of guilty as involve findings of guilty of the lesser
included offense of false swearing in violation of the 96th Article
of War, and legally sufficient to support the sentence.

. 4
% ZW Judge Advocate.

R » Judge Advoocate,

a.n ettt

7o D
i/ VTP

Judge Advocate,
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“WAR DEPARTMTNT
In The Office Of The Judge Advocate Gefbral

Vashingtone

Military Justice

Calle 1927316

UNITED STATES
VSe

Private First Class YORTOR

0. GUTH (6751688), Troop F,
3rd Cavalry.

CCT 7~1930

THIRD CORPS AREA

Trial by G.Cdl. convened at Fort
Xyer, Virginila, August 15, 1930.
Dishonorable discharge and con=
finerent for six (6) years.
Penitentiarye

REVIEY by the BOARD OF REVIEY
MoHREIL, CLINE AND HOOVER, Judge Aidvocates
ORIGINAL EXAMINATION by FR/NKLIN, Judge Advocate

l. The accused was tried upon the folloiving charge and speci=

fications:

CHARGE: Violation of the 92rd Article of Ware

Specification 1: In that Private First Class Morton O
Guth, Troop F, 3rd Cavalry, acting in conjunction with
Private First Class Frederick Wwilliams, Troop F, 3rd
Cavalry, did, at Fort Myer, Virginia, on or about July
25, 1930, with intent to commit a felony, viz: robbery,
commnit an assault upon Thomas Fe. Crane, by willfully and
feloniously striking the said Thoms Fe Crane on the

face with a weapons

Specification 2: In that Private First Class Morton O.
Guth, Troop F, Zrd Cavalry, acting in conjunction with
Private First Class Frederick Williams, Troop F, 3rd
Cavalry, did, at Fort Myer, Virginia, on or about July
25,1930, by force and violence and by putting him in
fear, feloniously take, steal znd carry away from the
person of Thomas Fe Crane, money to the value of Twenty

Five (§25.00) Dollarse

Aconzed pleaded not gullty to the Charge and specification and

was found guilty of Specification 1, except the words "with a weapon™”,
of the excepted words not guilty, guilty of Specification 2 and guilty
of the Charge. Evidence of one previous conviction by summary courte

martial for being druwnk and disorderly in guarters in violation of the
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98th Article of War, was introducede He was sentenced to dishonorabls
discharge, forfeiture of all pay and allowances due or to becore due
and confinement at hard labor for six yearse The reviewing authority
approved the sentence, designated the United States Penitentiary,
4Atlanta, Georgla, as the place of confinement, and farwarded the record
pursuant to the provislions of Article of th 50%e '

: 2e¢ The evidence shows that on the evening of July 25, 1930 ac~
. sused, Mr. Thomas F. Crane, and other versons including soldiers, were
at a place termed "Sergeant Ward'!s speakeasy" located on Ninth Street,
SeWe? Washington, D.Ce (Re 9, 10, 21, 26, 44). Vhile paying for liquor
- served there, Crane took from hils pocket money in the amownt of twenty
dollars or more (R. 17)e Between ten and elsven ot'clock Sergeant jard
requested Crane to take certain members of the yarty to Fort Myer,
‘¥irginia, in his automobile (Re 10}« Crane complied with this recuest
and at the time of leaving was accompanied in his car by accused and
. three other soldiers, including Privates W/illiams and Gallovay (R. 10,
26, 27}+ Enroute to Fort Myer the wrty stopped at a second'speakeasyn
at which time Galloway left and one Roslick joined the party (R. 26,
27). A1l entered the speakeasy where each was served with beers wWhile
there Crane agaln displayed some of his money, including sa ten dollar
bi1ll, at the time he pald for the beer {(R. 14). ILeaving this place
Crane drove his campanions in the direction of Fort Myer. ZEnroute they
stopped twice, once at a gasoline filling station and shortly after= -
wards to wrinate (R. 10, 11, 27). Proceeding thereafter they soon
reached a lonely stretch of road and Crane was requested by accused to
stop s¢o that he might urinatees OCrane stopped in an isolated place and
accused and Williams got out and went to.the right rear of the car
(Re 11-12). Upon returning accused, approaching from Crane's right, -
spoke to Orane, who wis in the car, and then struck him several blows
in the face and about his head (Re 12), daxing him (R. 16}« Some one
made a remark about "getting the doughe™ (Re 13), and a hand was
reached into Crane's trouser pocket nearest accused and twenty-five
dollars in money was tgken therefrom (R. 14). Crane testified th:.t
when struck, he attempted to get out of the left side of his car dbut
was stopped by Williams (Re. 13, 16, 22}, and that he was in fear of
his life during- the attacke Finally escaping from his assailants, he
ran in the direction of Fort Myere A passing automobile took him to
the guardhouse at Fort Kyer, and he reported the events amd received
treatment by a medical officer of laceratiors on his face caused by
the assanlt (Re 13, 14, 23, 25).

.. 'Private First Class Frederick Williams testified for the defense
that he saw accused "stiffen" and attempt to strike Crane (R. 49), and
that witness, who was on the right side of the car "grabbed guth by tie
shoulder and told him to cut it oute®™ * * I had been drinking and I
could not handle him, so I walked awaye" Witness also testified that
the "fight" stopped "as quickly as it started" and that hd and sccused
went home togethere Accused "didn't have any money" (R. 46, for the
next morning he asked witness to get him some cigarettes (Re 50).

-2
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Accused after bein:i warned of his rishts as s witress in his
own behalf elected to remain silent (Re 52)e

3¢ The evidience sufficicntly shows that at about the time and
place alleged accused violently struck the civilian Crane uzbout the
face, perhaps with his fists, and thut through this use of force aml
through the fear om Crnnet!s m.rt which the attack engendered, suc—
ceeded in stealiny from Crane's person money in the amount of 2500
as allogede The essential «lements of the of fenses of robbery and
assault with intent to cormit robbery as alleged were sufficiently
provens

Inasmuch as the two offenses were but different aspects of the
same transaction, punishment should be Imposed only with respect to
the more seriouscoffense, robbery (See Pare 80a, MeCulie)e

4. A brilef submitted subsequent to the trial by defense counsel
has been considerede It is addressed to the sufficiency of ths evi-
cence to show that money was actually taken by accused, that is to
show that robbery was actually acoomplishede The record of trial
contains direct evidence that through force and violence and by
putting Crane in fear, $25.00 in money was taken from his pocket dur-
ing the course of or irmediately after the assmlt, and, in the
ovinion of the Baard of Review, the circumstances under which it was
taken fully justified the court in comcluding that this money was
stolen by accusede

5¢ The charge sheet shows accused enlis ted J imuary 11, 1928
with approximately three years prior service and that he was 27 years
of age at the time of the commissdon of the offensese

3+ The court was legally constitutede No errors injuriously
affecting the substantial rights of accused were committed during
the triale The record of trial is legally sufficient to support the
findings and sentence. Confinement in a penitentiary is amthorized
by the 42nd ‘Article of War for the offense of robbery involved in
Specification 2 of the Charge, recognized as an offense of a civil
nature and so punishable by confinement for more than one year by .
Seation 284 of the Federal Penal Codee

E. C. McNEIL
Judge Advocatce

Waﬂ{/’b @ leg,ﬂ,‘ Judge Advocatee

HUsp 7R
RT D HOOVBR _Judge Advm ate-
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WiR DEPARTMINT
In The O0ffice Of The Juige .gvocate General
Washingtone
liilitary Justice !
Calle 192877 OCT 1 4 930
UNITED STATES )) SEVENTH CORPS iREa
V3. ) Trial by G.C.lle convened at
) Fort Robinson, Nebrasika,
Private IELVEN E. BUTLER ) Angust 26, 1930. Dishonor—
(6220334), Company K, 25th ) able discharge, suspendsd,
Infantry. ; and confinement for three
) (3) months. Fort Robinson,
Rebrasikae

OPINION by the BOARD OF RWIE/
lcNEIL, CLINE and HOOVER, Judge advocates
ORIGINAL FXAIINATION by BZER, Judge Advocate

l. The record of trial in the case of the soldler named
above, having been examined in The Judge Advocate Ganeralts
Office and there found legally insufficient to support the find-
ings amd sentence, has been examined by the Board of Review and
the Board submits this, its opinion, to The Judge Advocate Gener-
ale .

2. Zccused was tried upon the following charge and specifi~
cation:

CHARGE: Violation of the 58th Artlcle of Ware

Specification: In that Private llelven E. Butler, Company
X, 25th Infantry, did, at Fort muachuca, irizona, on
or about June lst, 1929, desert the service of the
United States and did remzin absent in desertion until
he was apprehended at illiance, XNebraska, on or about

June 30th, 1930

He pleaded not guilty to, and was foundl gullty of, the Charge and
Specification. Io evidence of previous convictions was intro-
ducede He was sentenced to dishonorable discharge, forfelture of
all pay and allowances due or to become due, and confinement at
hard labor for one yeare. The reviewing authority approved the

=]
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sentence, but remitted nine months of the confinement imposed,
directed its emecution, suspended the dishonorable discharge
and deslignated Fort Robinson, Nebraska, as the phce of confine-
mente The sentence wag published 1n Genmeral Court-llartial Order
Noe 327, Headquarters Seventh Corps Area, September 9, 1%0.

3« The record of trial shows that the order appointing the
court (Par. 3, S.0. 159, Headquarters 7th Corps .irea, July 11, 1930)
did not designate a law member and the Corps Area Judge Advocate in
a letter to this office dated September 27, 1930, a copy of vhich
is attached to the record of trial, confirms the fact tint no law
member for this court was detailed by the convening authoritye
Article of War 8 provides, inter alia, that

"The authority appointing a general court-martial shall
detail as one of the members thereof a law member, who
shall be an officer of the Judge Advocate General's De—
partment, except that when an officer of that depart-
ment 1s not available for the purpose the appointing
authority shall detail instead an officer of some other
branch of the service(selected by the appointing au-
thority as speclally)qualified to perform the duties of
law member."

The foregoing provisions of the 8th article of V/ar have been re—~
peatedly held to be mandatory {C.ll. 159140, Du Temple; Cdlle 159143,
Davisy Calle 159144, .nderson; Cdle 159146, Neenan; Ce.le 159147,
Reese; Cdlle 159228, Villey; C.lle 163239, Cunningham; C.lMe 163259,
Adkins; Celle 166057, Dunn; Cl.lle 187098, Henshaw; C.Me 187201,
Bokoskl)e The record of trial contalns nothing to indlcate tmt
an officer of the Judge Advocate Gereral's Department or an offlcer
of some other branch of the service specially gualified to perfofm
the duties of law member was not avallable for such detail.

o law member having been detalled in this case in conformity
with the mandatory provisions of the 8th Article of War above cited,
1t follows that the cowrt which tried accused was not legally con-
stituted, was without Jurisdiction to try the accused and that the
proceedings were mill and void ab initio. '

4¢ For the reasms stated, the Board of Review is of tie
opinion that the record of trial is legally dnsufficient to support

=D
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the findings and sentencee z
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A 7 3170
VAR DEPARTMEXNT, -

In the Qffice of The Judge idvocate General,
Washington, D. C.

Military Justioe

C.Me 192882. z am
CLT 101223

UNITED STATES FIRST CAVALRY DIVISION

)
)
V8. ) Trial by G.Cel., convened at

IR Fort Bliss, Texas, 4ugust 14,
General Prisoners CHARLES) 1930. Dishonorable discharge
L. HILBURN and LEQ R. ) (suspended) and confinement
JMORGAN. ) for five (5) years as to

) each accuseds ,

) Disciplinary Barracks.

OPINION of the BOARD OF REVIEV,
MeNEIL, CLINE, and HOOVER, Judge Advocates.
ORIGINAL EXAMINATICH by IOFFETT, Judge Advoocate.

1. The record of trial in the case of the general prisoners
named above having been examinel in the office of The Judge Advocate
General and held legally insufficient to support the findings and
sentence in part, has been examined by the Board of Review and the
Poard submits thils, its opinion, to The Judge Advocate General.

£« The accused were tried an the following charge and specifi-
oationt

CHARGE: Violation of the 58th Article of War.

~

Specifications In that General Prisoner Charles
. Le Hilburn and General Prisoner Leo R. llorgan,

did, at Fort Bliss, Texas, ¢on or about the
14th day of July, 1930, acting Jointly, in pur=
suance of a common intent, and in tha executlon
of a conspiracy to desert the service of the
United States, previously entered into by thenm,
desert the service of the United States and did
remain absent in desertion until they were ap-
vrehended about nineteen (19) miles from Fort
Bliss, Texas, on the Newman road on or about
the l4th day of July, 1930.

Each ascused pleaded not guilty to, and was found guilty of, the
Charge ani Specification, Each was sentenced to be dishonorably
discharged the service, to forfeit all pay and allowances due or to
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become due, and to be confined at hard labor at such place as the
reviewing authority might direct for five years. The reviewing
authority avoroved the sentence as to each accused and directed 1ts
execution, but suspenied the dishonorable discharge, and designated
the Pacific Branch, United States Disciplinary Barraocks, Alcatraz,
California, as the viace 0f confinement. The sentences were pub-
liched in General Court-Martial Order No. 270, Headquarters First
Cavalry Division, Fort Bliss, Texas, September 9, 1930,

3o The evidence shows: On or about July 14, 1930, the ac-
cused, both "parcled prisoners,” at Fort Bliss, Texas, were sent by
the provost sergeant to work without sentries at the remcunt station.
Upon being informed by a member of the guard that accused had not
returned fron their work at 11130 A.M,, the provost sergeant went to
the remount station and there was "told" that both prisoners had left
"their team" in the corral and had disappeared. After searching the
vost for accused until 4:00 P,M,, the provost sergeant returned to
the guardhouse (R.10,11). While on his way back to the post on the
afternoon of July 14, 1930, an officer saw the two accused on the
Newman road. 'hen he stopped his car about 150 yards from them,
both accused ran and the officer continued on to the post (R.9).
Upon his arrival at about 5:00 that afternoon he, together with the
provost sergeant and the sergeant of the guard, in an automodbile,
started in pursuit of accused. At a point avout fourteen miles from
Fort Bliss, and within one and one-half miles of Newman, the two ao-
ocused were seen about 600 yards from the road.s As the officer and
nonocom:isgsioned officers left the car the two prisoners began run-
ning towards Newman. After a short chase on foot accused Hilburn
was captured, and at about the sane time and vlace accused Morgan
was discovered hiding behind a bush. The two were then returned to
the post. Hilburn said his sister was 111 and he was going home to
see her (R.7-12}. N

4., It was thus shown by the evidence that acocused, both Class
A prisoners, were, on the morning of July 14, 1930, sent out without
sentries to work on the nost of Fort Bliss, Texas. Not having re-
turned to the guardhouse at 11130, an unsuccessful search of the
post for them was instituted. About 5:00 P,M. the same day they were
apprehended while together endeavoring to escape at a point about
fourteen miles fron Fart Bliss, ©Such evidence establishes breach of
parcle on the part of each accused and at the same time the offense
of desertion. Thelr acts in leaving the post under the circumstances
as shown by the record and their efforts to escape apprehension when
overtaken about fourteen miles from the post by a searching party
justify the inference that it was the intention of each accused per-
menently to absent himself from the service.

-
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However, they are charged with, and convicted of, the offense
of desertion while acting jointly, in the pursuznce of a common in-
tent, and in the execution of a conspiracy to desert. Desertion
in the execution of a conspiracy is resognized as a more serious
offense than simple desertion and is punishable under paragraph
104 ¢, Manual for Courts-llartial, by double the period of oonfine-
mgnt awardable for simple desertion even in its most serious aspect.
50, under a charge of desertion in the exeoution of a conspirascy,
proof of the existence of a conspiracy is vital to a conviction.
(Par. 130 8, M.c.M.) .

"A oonspiracy is an azreement by two or more persons to do an
illegal act, or to do a legal act by illegal methods«s™ A combirna=
tion of minds in an unlawful vurpose is the foundation of the of~
fense of conspiracy. {(U.S. v. Kissel, 173 Fed. 823; Hyde v. U.S.,
225 UsSe 347; CoM, 187319, Line.) In the opinion of the Board of
Review the proof in the instant case falls to meet this requirement
~ 0of the law. The competent evidence of record tending to asupport

the allegation of conspiracy shows only that the two accused were
sent out to work on the morning of their alleged offense; that they
left the post at sometime prior to 11¢30; and that they were ap-
rrehended together. It does not appear that they wers sent out
‘together, worked together, or left the post together. For sught
that appears of record they did not ses or speak to one another
during the day of thelr absence until a short time prior to their
apprehensions The mere fact that they were together at that time
18 not sufficient evidence of the existence of a conspirasy. To
establish a conspiracy even in those cases in which the offense
which is the objest of the consplracy is capable of being commit- '
ted jointly (such is not the case with desertion), the evidence
must be such as to show that ascused did something other than
varticipate in the substantive offense which ls the objeot of the
conspiracy (United Stutes v. Heltler, 274 Fed. 40l1). Federal
¢ivil courts have held in two comparatively recent cases that where
the evidence showed only that two aocused were riding in automo-
biles wnich, on being stopped, were found to contain liquor, thers
was insufficlent to establish accused's guilt of the offense of
conspiring to possess and transport intoxicating liquor (Stafford
v. United States, 300 Fed. 537; Jianole v. United States, 299 Fed.
496}, In C.1, 186947, Bopp and Aldrich, it was held by the Board
of Review that the mere presence of a person at the scene of the come
mission of & robbery by another, in the absence of evidence of pre-
concert or of intent to particirate 1f need be, 1s not sufficient
basis for an inference of his participation as an acocessory or prin-

cipal therein.
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The testimony th&t the provost sergeant was told that ac-
cused left "their team™ at the corral and then disappeared was
obviously based en hearsay and was therefore incompetent.. This
was the only evidence produced which really tended to show that ac-
ocused were togetner vrior to their desertion or that they left to=-
gether, and probably infiunwnced the court in its findings. Its in-
troduction end consideration by the court was error,

The corpetent evidence in the case at hand shows notiring cther
than that each accused deserted, and taere being a failure of proof
as {0 prearrangement, agreement, or combination of minds in an wa-
lawful purpose, it follows that neither accused can legally be con-
victed of the offense of desertion in the executiom of a conspiracy.
The evidence, however, does warrant their respective convicticns of
the lesser Included offenses of separately deserting the service at
Fort Bliss, Texas, on or about Jul: 14, 1930, and remaining absent
in desertion until avprenended on or about July 14, 1930, near
Newnan, Texas.

As t0 eaoh aocused the maximum punishment authorized by para-
graph 104 ¢.of the lManual for Courts-artial for the offense of
viiich they are properly convicted is dishonorable .discharge, for-
feiture of all puy and allowances due or to become due, and CON
finement &t hard labor for two and one-half years.

Se For the reasons siated, the Board of Review is of the
opinion that the reoord of trial is legally sufficient to support
only so much of the finding of guilty of the Specification as finds
each accused separately deserted the service at Fort Bliss, Texas,
July 14, 1930, and remained absent in desertion until he was ap-
prehended near Newnan, Texas, on oOr about July 14, 1930; ard legal-
1y sufficient to suprort only so much of the sentence s to each
accused as includes dishonorable discharge, forfeiture of all pay
and allowances due or to become due, and confinement at hard labdor

ya

for two and one-half years.
. . / thoe Advocate.
%ﬁ@@,, m. Judge Advocate.

W% » Judge Advocate.

A\

To The Judge Advocate General,.
. . .
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WAR DEPARTMENT
In the Office of The Judge Advocate General
Washingtor, D,C,

Board of Review SLG‘;f ‘ A '7} )Cf 32

C. ¥, No, 192911

UNITED STATES FIRST DIVISION

Trial by G.C.M., convened
at Camp Dix, New Jersey,
August 25, 1930, Dishonor-
able discharge and two (2)
years confinement, Dise-
ciplinary Barracks,

Ve

Private JOSEPH WECKERLE
(6680268), Service Company,
16th Infantry.

e Gl s Vgt st S Vwu®

HOLDING by the BOARD OF REVIEW
McNEIL, CLINE and HOOVER, Judge Advocatew,
ORIGINAL EXAMINATION by DINSMORE, Judge Advocate,

l. The record of trial in the case of the above named soldier
has been examined by the Board of Review, and found legally sufficient
to support the findings of guiliy of the Charge amd Specification 1
thereunder,

2. By Specification 2 of the Charge it ia alleged that accused
did take, steal and carry away a polo shirt of the value of $2.50
and a kodak of the value of §18. The only testimony as to the value
0t these articles is that of Captain R. 7. Rouse:, 18%h Infantry,
who stated that the shirt was worth approximately $2.50 and the
kodak approximately $18 ~ "between fifteen and eighteen dollars™
(R. 8,9), The articles were before the court, It does not appear
that this witness was an expert or was otherwise qualified to express
an opinion as t0 the value of the articles, and his testimony is not
sufficient to support the finding of value in excess of $20, “In
view of the nature of the articles their inspection by the court did
not alone justify any finding of value other than that they were of
some value (C.M. 144763, Parker). The evidence is legally sufficient
to support only so much of the findings of guilty of this offense
as involves a finding of guilty of larceny of the articles described,
of some value, an offense for which the maximum punishment by con~
_finement authorized by paragraph 104 o of the lanual for Courts-Martial

is confinement at hard labor for six months,
%, Por the reasons stated, the Board of Review holds the record


http:Mt.nu.al
http:1111'.Ch

(48)

legally sufficient to support the findings of guilty of the
Charge and Specitication 1 thereunder, legally sufficient to
support only so much of the finding of guilty of Specifiocation

2 as involves a finding of guilty of larceny of the articles des~
cribed, of some value, and legally sufficient to support only so
mach of the sentence as involves dishonorable discharge, fore
feiture of all pay and allowances due or to become due, and con-
finement at hard labor for one (1) year and six (6) months,

}.% W Judge Advocate,

s Judge Advocate,
» Judge Advocate,
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WAR DEPARTVENT
In The Office Of The Judge Advocate Gmral
Washingtone .

S ' 14 %o
_ Military Justice _ “ft 29,14 3¢
Calle 1”940. ’

UNITED STATES ; SEGORD DIVISIOX
V8. ) Prial by G.C.M. convened at

) Fort Sam Houston, Texas, Avgus$
Private SILAS M. FERGUSON ) 21, 1930. Dishonorable disclargs
(R~1492365), Headquarters ) and confinement for six (6) months.
Battery and Combat Train, ) Fort Sam Houston, Texas.
2nd Battalion, 76th Fleld }

Artillerye

HOLDING by the BOARD OF REVIEW
McHEIL, CLINE and HOOVER, Judge Advocates
ORIGINAL EXAMINATION by DINJIXRE, Judge Advocates

1l The record of trial in the case of the soldier named
above has heen examined by the Board of Review and found legal-
1y sufficient to support the findings of guilty of Charge I and
its Specification and the sentencee.

2. The evidence is not legally sufficient to support the
findings of guilty of Charge II and its Specification by which
is charged the embezglement by accused of money in the amcunt of
$15.00, entrusted to him by one lichael Kamela. The evidence
shows that accused, while on duty as a battery mess sergeant,
absented himself without leave on September 4, 1929 (Bx. 1)
Prior to this date he had from time to time received collections
from boarders at his battery mess, of which Kamela was onee Colw=
" lections amounting to $31.00 made on iugust 10, 13929, were proper-
ly turned in to the organization commander, btut no cdllections
wore received from acoused in September, and no collection cover-
ing Kamela's board for Angust, 1929, w as received by the oar-
ganization {Ex. 2} Kamela testified that he paid board to ac—
cused in the summer of 1929, and that "the last month" accused
was with the battery witness turned over $15.00 to him, this be~
ing the last payment made and the only payment of exactly that

amount. yamela also testified that he did not know whether this
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payment was made in Angust or September, or whether the payment
covered board for July a [uguste Ho _did not amplify his state~
ment that the payment was made "the last month" of accused's duty
with the battery and it is evident that these words might mean
the last full month (M ust) during which accused was on dutye
The testimony fails to show that acoused received any money for
which he did not properly acocounts

3¢ For tho reasons stated, the Board of Review holds the
record of trial legally sufficient to support the findings of
guilty of Charge I and 1its Specification and the sentence, but

legally insufficient to support the findings of guilty of Charge
I1 and its Specificatione

/4;i;£%2;;22;/ éﬁ%fi;zz:ﬁ(7rﬁj;dge Advocatee
W_wdge Advocates




WAR IEPARTUMERT
In The Office Of The Judge Advocate General
Washingtone

Uilitary Justice w - ‘F, ! 430,

Colle 192952,

UNITED STATES ; SEVENTH CORPS AREA
V8o ) Trial by G.C.M. convened at

) Port Meade, South Dakota,
Private HAROLD W. SCOLES ) September 4, 1930. Dishonor—
(6817363), Machine Gun ) able discharge and confinement
Troop, 4th Cavalrye )

) Barracks.

HOLDING by the BOARD (F REVIEW
MoNEIL, CLINE and HOOVER, Judge igqvocates
ORIGINL EXAMINLTION by DIRRIOHE, Judge Advocatee

l. The record of trial in the case of the soldier named
above has been examined by the Board of Review and found ta be
legally sufficient to support the ﬂndngs of guilty of Charge
II and its Specifications

2« By the Specification, Clmrge I, accused is charged with
the larceny of a Yailr of breeches, woolen, olive drab, the proper=
ty of the United States, furnished and intended for the military
service, in violatlon of the 94th Article of War. The evidence

sufficiently shows that about the date alleged acoused stole from .

Private Fred B. Gilson, a member of accused's company, a pair of -
breeches, one witness describing them as "Philadelphia breeches®,
which Gilaon had previocusly obtained from another soldier (R. 6~

8)e The breeches were introduced in evidenoce (Re 1l). They were
marked EQ 7110 (R. 6].

There 18 no evidence that the bdreeches were the praperty of
the United States, or had been issued and intended for the mili-
tary servioce, as chargede The faot that they were "Philadelphla
breeches® and, as my be inferred, were of the type used im the
military service, does not Justify an inference that they were
govermment property, for it is a matter of common knowledge that
uniform articles of this kind may besprivitely purchased and per~
sonally owned by soldiers. The breeches here desoribed were ob-
_tained by Gilson from a soldier in Headquarters Troop and, 8o far
a8 the evidence shows, were personally owmed by hime The failure
to prove the ownership of the breeches, as charged, was fatal to

the conviction under this charge and specification (Ce M. 164042,
S O A

(513

for ome (1) year. Disoiplinary
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Rodden; Cdll. 191809, Price)s -

3« TFor the reasons hereimabove stated, the Board of Reviaw
holis the record of trial legally sufficient to support the fing-
ings of guilty of Charge Il and its Specification, but legally
insufficient to support the findings of guilty of Clanrge I and
its Specification, and legally sufficient to support only so much
of the sentence as involves dishonorable discharge, forfeiture of -
all pay and allowances due or to become due and confinement at
hard labor for six monthse

£, ; 4
Az W Judge Advocato.
%%& Judge Advocates

‘(MW Judge Advocates
f 7




WAR DEPARTMENT
OFFICE OF THE JUDGE ADVOCATE GENERAL
WASHINGTON

ar sso0r HOV 5 1930

UNITED STATES FIFTH CORPS AREA

)
)
Ve ) Trial by G.CeM., convened
) at Fort Thomas, Kentuoky,
Captain RICHARD S, GESSFORD )
(0-8341), Infantry (DOL)e )

Angust 7, 1930. Dismissal,

OPINION by the BOARD OF REVIEW
HMeNEIL, CLINE and HOOVER, Judge Advocates.
ORIGINAL EXAMINATION by FRARKLIN, Judge Advocate,

1, The Board of Review has examined the record of trial
in the case of the officer named above and submits this, its
opinion, to The Judge Advocate General,

~

2+ Accused was tried upon the following charges and speci-
fications:

CHARGE It tiolation of the 934 Article of War,

Specification: In that Capt, Richard S. Gessford,
Inf,, {DOL), 4id at Lexington, Ky., on or about
the 10th day of Jan., 1930, felonlously embezsle
by fraudulently converting to his own use the sum
of two hundred fifty-five dollars and sixteen cents
($255,16) the property of and belonging to Advanced
Course ROTC students, University of Kentucky, and
intrusted to the said Capt. Richard S. Gessford
for the purpose of settling student indebtedness
with the Reveille Legging Company, Leavenworth,
Kansasg,

CHARGE II: Violation of the 95th Article of War.
Specification l: In that Capt. Richard S. Gessford,

Inf., (DOL}, did, at Lexington, Xy., on or about
Feb, 4, 1930, with intent to decelive, wrongfully

(53)



and unlawfully meke and utter to the First
National Bank and Trust Co., Lexington, Ky., &
certain check in words and figures as follows,
to wit: "The Fort Thomas Bank, Fort Thomas,
Kentucky. Pay to the order of cash - $200.00
Two hundred and no/100 - dollars « + « o o
Richard S. Gessford, Capte., Inf. {DOL)™ and by
meang thereof, did fraudulently obtain credit

to his account with the said First National Bank
and Trust Company in the amount of $200.00, he,
the said Capt. Richard S. Gessford, then well
knowing that he d4id not have and not intending
that he should have sufficient funds in the said
Fort Thomas Bank for the payment of said checke.

Specification 2: In that Capt. Richard S. Gessford,
Inf,, {DOL), did, at Lexington, Ky., on or about
Feb, 3, 1930, wrongfully and unlawfully make and
utter to the City Hall Garage, Louisville, Ken-
tucky, a check on the First National Bank and
Prust Co., Lexington, Ky., for two hundred twenty
five dollars and fifty cents ($225,50), and by
means thereof, did fraudulently cause said check
%0 be paid by the said Pirst National Bank and
Trust Co., he, the said Capte. BRichard S. Gessford,
ther well knowing that he did not have and not
intending that he should have sufficient funds in
the said bank for payment of sald checke.

Specification 3: In thet Ceptain Richard S. Gessford,
Inf. (DOL), did, at Lexington, Ky., on or about
Feb, 10, 1930, with intent to decelive, wrongfully
and unlawfully mske and utter to the Fort Thomas
Bank, Fort Thomas, Ky., & check for four hundred
fifty dollars (§450.00), on the First National
Bank and Trust Co., Lexington, Ky., he, the said
Capt. Richard S. Gessford, then well knowing that
he did not have and not intending that he should
have sufficient funds in the said First National
Bank and Trust Co. for the payment of said checke.

Specification 4: (Finding of Not Guilty.)

(54
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Specification 5 In that Capt. Richard S. Gessford,
Inf., (DOL), did, at Lexington, Ky., on or about
Feb, 10, 1930, with intent to deceive lMajor Owen
B, Meredith, Inf., (DOL), PuM.Se & To, University
of Ky., Lexington, Ky., officially state to the
said Major Owen Re. Meredith that he, the said
Richard S. Gessford, believed he had sufficient funds
in the First National Bank and Trust Co., Lexington,
Ky , on or about Jamary 10, 1930, for the payment of
a two hundred fifty~five dollar and sixteen cent
($255.16) check, which statement was known by the
said Capt. Richard S. Gessford to be untrue.

Accused pleaded not guilty to the charges and specifications.

He was found not guilty of Specification 4, Charge 1I, and gullty
of the charges and remaining specifications, XNo evidence of
Previous convictions was introduced. He was sentenced to be dia-
missed the service. The reviewing authority approved the sentence
and forwarded the record for the action of the President under
Article of Var 48,

3. Charge I and its Specification and
Specification 5, Charge Il.

The evidence shows that accused reported for duty as an
instructor of the R.0.TeC. Unit, University of Kentueky, Lexington,
Kentucky, about September, 1928, and remained on duty and as an
assistant to the Professor of Military Science and Tactics there
until about June, 1929 (R 10)e. It had for sometime been a
practice of the Military Department at the University to purchase
Sam Browne belts from the Reveille Legging Company of Leavenworth,
Kansas, for Advancel Course students, delivery being made in the
fall and payment being made in Jamary from collections from
pay (commtation of subsistence] dis