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(1)WAR DEPARTJ.IEli'l, 
In the Office of The Judge Advocate General, 

Wa&hington, D. c. 

l4111tary Juatice 
C.M. 192533 

U N I T E D S T A T E S ) Flmf CORPS AREJ. ,) Tao Trial by G.C.ll., convened at, Camp K:no%, Kentuclc7, July 15,
Private BA.YE. VOLLMER ) 1930. Dishonorable disclharge 
(6650669), Battery c, 3d J and one (1) year's confinement. 
Field Artille17. J Disciplinary Barraaka. 

HOLDING by the BOARD OP REVIEW, 
GRlHA)(, CLINE, and HOOVER, Judge Advocates. 

ORIGINAL EXAMINATIO~ by BEER, Judge Advocate. 

1. The reoord of trial in the oaae of the aoldier named abon 
haa been uamined. by the .Board of Review. 

2. By the two apeoifioations of the Charge it is alleged that 
accused while a sentry on post at. the guard house described, through 
design, allowed Private Roy E. Woods, Battery C, 3d Field Artillery 
and General Prisoners Elmer N. Jones, Tom France, and Oscar M. Petty, 
all prisoners committed to his charge, to escape. The evidence, in
cluding the confessi0n by accused, shows that ·.vooda effected hh 
escape at the time and place alleged. through the connivance of accused. 
There is in the record, however, no evidence that either Jones, ~ranee, 
or Petty escaped. at a~ time. Witnesses testified that four prisoners, 
whose identity was not stated, escaped on the date alleged, and that 
Jones and ~et~y had previously made statements indicative of an inten
tion on their p,.rt to escape; and the confession by aooused contains 
ad.missions that on the night in qu~stion he pe1mitted three unnamed 

__ prisoners other than Woods to escape. But this evidence faila entire
ly to show that either Jones, France, or Petty escaped. There being 
no proof that any prisoners named in the specification, except ·.voods, 
did in fact escape, it follows that the eTidence is not legally suf
ficient to show that accused allowed Jones, France, and Petty to 
escape, as found by the court. 

3. For the reasons hereinabove stated the Board of Review holds 
the record ot trial legally sufficient to support only so much of the 
finding of guilty of Specification l of the Charge as involves find-



(2) 

ing1 that aoouHd,.,; a sentry on post did at the time azid place al
leged, through dtaign, allow Private Roy E. Woods, Battery C, 3d 
Field Artille17, a prisoner duly committed to his charge, to escape; 
legally insufficient to support the finding of g11ilty of Specifica
tion 2 of the Chargea and legally sufficient to support the finding 
of gnilty of the Charge and the sentence. 

---W---..-~-----··-------' Judge AciTocate. , 

, Judge Advocate.~~~e 
, Judge Advocate. 



WAR DEP.Alm!ENT 
In The Office Of The Judge .Advocate General 

W:l.shington. 

JUli ta.ry Justice 
c.u. 192573• 

UNITED S!l!ATES ), 
vs. ) Trial by o.c.y. convened at 

) Fort Ethan Allen, Vermont, 
Private ABEL A• ROlUDSON J .AngwJ t 7, 1930. Dishonorable 
(6131557), COillpUly L, 13th ) disolla.rge and confinement for 
Infantry. ) one (1) y~. DiscipliDa.17, Ba.rra.cks • 

BOLDINJ. by the .BO.Alm OF REVIEW 
McNEIL, CLINE and HOOVER, J\ldge .Advocatea 

ORIGINAL EXM.:INATION by DIMEOI?E, J\ldge Advocate. 

1. The record of trial in the case of the soldier named 
above ha.s been examined by the Board of :Review• 

2. The accused was tried ttpon the following charges and 
specifications: 

CRA.roE I: Violation of the 61st .Article of °MU'• 

Specification: In tbl.t Private Abel A. :Robinson, 
C~ L, 13th Infantry, did, without proper leave, 
absent himself from his organization at Fort Ethan 
.Allen, Vermont, from about June 4, 1930 to about 
J\1ne 9, 1930. 

CRAmE II: Violation of the 94th Article of W:l.r·• 

Specification: In tlla.t Private Abel .A. Robinson, 
Company L, 13th Infantry, being at the time firi:cg 
on the pistol range, did, at Fort Ethan .Allen, 
Vermont, on June 4, 1930,_feloniottaly embezzle by 
fraudulently convertizig to his own use one (1) 
u.s • .Antomatic Pistol ca.1. 45, :No. 513088 of the 
value of Twenty Six dollars and thirt~e1ght cents 
(~6.38), the property of the United Statea f'U.r... 
nished for the military service thereof, intrusted 
to him the said Private Abel A. Robinson by captain 
Rarry w. Bolan, 13th Infa.utry. 

http:DiscipliDa.17
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He pleaded not guilty to, ani was found i;ailty or, the charges 
and specifications. No evidence ·of previous convictions was in
trodnced. He was sentenced to dishonorable discharge, forfeiture 
of all r,ay and g,llovances due or to become dUe, and confinement 
at hard labor for one year. The reviewing a~thority approved the 
sentence, designated the Atlantic Branch, United States Disci
plina.ey Barracks, Governors Island, New York, as the place of 
confinement, and forwarded the record for action under Article of 
War sot. 

3. The evidence shows that a.ocused was absent from his or
ganization at Fort Etha.n .A.llen, Vermont, at reveille June 4, 
1930, and that he remained absent until he reported a.t Walter 
Beed General Hospital at 7 p.m., June 9, 1930 (n,5, 6) •. (Charge 
land its Specification). 

With respect to Charge II and its Specification the evidence 
shows that on JUne 3, 1930, there was issued to accused, for use 
at target practice, a pistol, property of the United States, of a 
value of $26.38 (R. 7-9). The SUJ?ply sergeant who issued the 
pistol testified that although other pistols were turned into the 
supply room that day for cleaning after the firing, accused did 
not turn in the pistol issued to him, and that witness "looked 
for him but he had disappeared and could not be found at retreat" 
(R• 10). The pistol was not returned. The oompa.ny commander, 
Captain Henry w• .Boylan, 13th Infantry, testified tln t he saw ac
cused firing with a pistol on the morning of June 3d, and tlBt 
after the pistol was issued accused was instructed to "clean it 
up; it was not cleaned properly and was sent back for more clean
ing. That was the last I saw of him or the pistol•" (R. 7). The 
record shov.s the following to have occurred during the cross eJ:
amination of this witness: 

"Q• Was anyone else absent in your compmy that ua.y? 

.A. There were otmrs who ,vent absent without leave 
a.t that time, Private Robinson being one of t}J.em, 
stealil:lg a oar, a.nd practically all of them 'l'1ere armed 
to- the teeth to hold up people on the way down where 
they were ~oing. I have a letter in my pocket, which 
is hearsay evidence, to the effect tint this man 
stated Private Robinson had the pistol when he - - - -

PROSECU~IO?ra I object to that answer on the ground that it 
is hearsay evidence. 

http:oompa.ny
http:plina.ey
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\'/ITl!ESS: I withdraw the statenent of tln t particular 
part•" (R.7, B). 

4. The evidence sufficiently sho.vs that accused absented 
himself without leave from his orc:,;aniza.tion at Fort Ethan ..Ulen, 
Vermont, between the dates alleged in the Specification, Ch3.rge 
I, the absence covering a period of six days. The rna.:x:ir:tum punish
ment authorized by Para.graph 104 .Q., 11.c.r.r. for this offense is con
finement at ha.rd l'.l.bor for eighteen days and forfeiture of twelve 
days i:a,y. 

r/i th respect to the offense of embezzlement alleged by Charge 
II and its Specification, the competent evidence shows that on 
June 3, 193:>, there was issued to accused a Government pistol for 
use in target practice, that at one time during the day of June 3d 
accused was in possession of a pistol and that after he absented 
himself \·1ithout leave the issued pistol could not be found. There 
is testimony also to the effect tmt during this da.y instructions 
were given accused to clean the pistol issued to him but that he 
did not properly comply with the instructions and that it v.as there
upon returned to him. It also ap2_:iea.rs that accused did not turn the 
pistol in to the supply sergeant for cleaning at the time other 
pistols issued for target practice were turned in on June 3d. There 
is no direct competent evidence that accused was in possession of 
the pistol after he absented himself without leave or that he did 
anything which might be construed as amounting to a conversion of 
it. The only competent proof in the record of fraudulent co!1Version
the essence of the offense of embezzlement as charged-lies in wlnt
ever inference may be drawn from the fact that accused did not turn 
in his pistol to the supply sergeant for cleaning (the Captain tes
tified that it was once turned in but returned to accused at son:e 
time during the da.y) Vlhen the others were turned in, and from the 
fact tbat it disappeared at about the time he absented himself with
out leave. In view of the nature of the property and all the other 
circUl!lStances in the case, the Board of Review is not convinced that 
any reasomble inference of conversion ma.y properly be drawn from 
these facts. ~he competent proof is quite consistent with an~ 
pothesis of innocence, for it is as reasonable to suppose th:l.t the 
pistol wa.s lost or stolen a~er accused absented hir.iself "1ithout 
leave as it is to ;;issume tlnt he took it with him and thereby frau
dulently converted it. 

But wbatever may be concluded as to the bare legal sufficiency 
of the competent evidence to support the finaings of guilty of this 
offense it is clear that there was error in the introduction of 
testimony, and that this error is fatal to the conviction of embezzle
ment. Captain Boylan was permitted to testify, and the court ap-
parently accepted.the testini~ny as proper, that a number of soldiers 

-3-
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includine accused stole an automobile at the time at which they 
absented themselves without leave am that "practically all of 
them viere armed to the teeth to holl up people on the way down where 
they ,.-,ere going. 11 a may be noted from tm quotation of testimony 
in para.graph 3 above, a part of the answer embodying these state
nents was objected to as hearsay, but the court did not rule upon 
the objection, contenting itself with the witness' withdrawal of 
that particular part which he himself characterized as hearsay and 
to which objection had been made. The remaining testimony as to 
the theft of a car and as to accused's party being armed was also 
hearsay, for C::i.ptain Boylan had previously testified tlnt he did 
not see accused or his pistol afte~ the pistol had been returned 
to him on June 3d for recleaning. Not only was this remaining tes
timony incompetent as hearsay but part of it was objectionable upon 
the ground th:l.t it injected into the case proof of another wholly 
unrelated o fi'ense of larceny by accused of an automobile ani of an 
intention to conmit robbery. liccused not h'.:i.vi~ raised a:ny issue 
as to his own good character it was highly improper to show his bad 
chara.oter and specific misdeeds (Pa.r• 112b, M.c.:r.1.). The incompe
tent testimony that the members of accused's party \vere armed for 
purposes of robbery was the only real showing that accused, after 
he absented hirmelf, had a pistol in his possession. Needless to 
say, such possession was, in itself, under the other circumstances 
of the case, evidence of fraudulent conversion. In view of the un
convincing and inconclusive nature of the competent evidence of con
version of the pistol by accused a.nd the inherently damaging char
acter of the incompetent evidence, the I!Oa.rd of .Review bas no reason
able alternative other thDJl to conclude, after consideration of the 
entire record, that the erroneous introduction and consideration by 
the court of the incompetent evidence of bad character and of the 
possession by accused or his coil[)a?liOns, after accused's absence, of 
property similar to th.at involved in the charges, ma.teria.lly in
fluenced the findings of guilty of embezzlement and injuriously af• 
fected the substantial rights of accused within the mooning of tb:l 
37th .Article of War• In the opinion of the I!Oard of Review the 
record' is legally insufficient to support tl:B findings of guilty of 
Charge II and its Specification. 

6. For the reasons hereinabove stated, the I!Oard of Review 
holds the record of trial legally sufficient to support the findings 
of guilty of Charge ·I and its Specification, legally insufficient 
to support the findings of gUilty of Charge 11 and its Specifica
tion, and legally sufficient to support only so much of tm sentence 

-4-
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as involves confinement at hard labor for eightea d.a.ya a.nd for
feiture of twelve days pay. 

~·~~~~~·-~~~-~~~--/~____,Judge Advocate. 

~- ____~~~----Judge .Advooate.....~~.._-.....__,_.._ 
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WAR DEPART11ENT 
In The Office Of The Judge Advocate General 

Washillgton. 

OCT 201930
llilitary Justice 
c.u:. 192609. 

UNITED STATES HAWAIIAN' DIVISIONl 
i Trial by G.C.M. convened at 

Schofield Barracks, T.H.,
)Private FBEDERICK L. HULl!E July 18, 1930. Dishonorable 
)(R-3368281 J, Headquarters discharge and confinement for 
)Company, 21st Infantry, fifteen (15) years. Peniten
) tiary. 

HOLDING by the BOARD OF REVIEW 
McNEIL, CLINE and HOOVER, Judge Advocate, 

1. The record of trial in the e&H of the soldier named 
above has been examined by the Board of ReTiewe 

2. The accused was tried '1,POn the following charges and 
specifications a 

CHARGE Ia Violation of the 93rd Article of War. 

Specification la In that Private FREDERICK L. HUll!E, 
Headqua.rters Co., 21st Infantry, did, at Schofield 
Barracks, T.H., on or about l!!s.y 20, 1930, corr.mit 
the crime of sodomy, b~ feloniously a.nd against the 
order of nature having carnal connection with Arthur 
T. Ferguson, a human being. 

Specification 2a In that Private FREDERICK L. IIUIID:, 
Readquartera Co., Zlst Infantry, did, at Schofield 
Barracks, T.H., on or about "J-l.ay 13, 1930, commit 
the crime of sodOJI\Y, by feloniously and aga.inat the 
order of nature having carnal connection with Mark 
Longobardo, a human being. 

Specification 31 In that Private FBEDERICK L. HUll.!E, 
Headqua.rtera Co., 21st Infantry, did, at Haleiwa, 
T.H., on or about U.ay 31, 19301 commit the crime 
of sodomy, by feloniously and against the order of 
nature having carnal connection with .lrthur T. 
Fergu.son,a human being. 

-1-
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CHARGE II1 Tiolation of the 96th Article ot War. 

Specifica.tiont In that Private FREDERICK L. HUI.HE, 
Headquarters Co., 21st Infantry, did, at Haleiwa, 
T.H., on or about 'J!ia.y 31, 1930, willfully and un
lawfully solicit and endeavor to procure Yark 
Longobardo, a huma.n being, to commit the crime of 
sodOicy", by feloniously and against the order of 
DB.ture having carnal connection with him, the said 
Frederick L. Hulme. 

Accused pleaded not guilty to, and was found guilty of, the charge• 
and specifications. No evidence of previous convictions was intro
duced. He was sentenced, three-fourths of the members of the court 
present concurring therein, to dishonorable discharge, forfeiture 
of all pay and a.llowancea due or to become due and confinement at 
hard labor for 20 years. The reviewing authority approved the sen
tence, reduced the period of confinement to 15 years, designated 
the United states Penitentiary, McNeil Island, Washington, a.a the 
place of confinement and forwarded the record for action under Ar
ticle of War 5Dt• 

3. The evidence shows that on the d&tea alleged, that is, 
May 13, May 20 and May 31, 1930, accused was a scout ma.ater at 
Schofield Barracks, T.H. (R. e, 17, 46) and that .Arthur T. J!'erguaon 
and Mark Longobardo, named in the specitieatiou, boys of 10 and 9 
years of·age respectively (R. e, 31), were members of the scouts 
there (R. e, 17). Arthur Ferguson is the son of staff Sergeant 
James R. Ferga.son, Headquarter• Company, 2llt Infantry, stationed 
at Schofield Barracks (R. 58). Both boys appeared as witnesses and 
attar each h&d stated in response to questions by the prosecution 
that they had attended church and SUnd&y school and that they knew 
that a failure to tell the truth after having been sworn to do so, 
would amount to a "lie to (;.()d•, and had promised to tell the truth 
in his testimo~, both were sworn as witnesses (R. 7, 16). 

Arthur lrerguson testified that on the night of 1,fay 20, 1930 
(R. 9, 33) he aaw accused at a motion picture theater at ~hofield 
Barracks and thereafter went with him and :V.ark Longoba.rdo to Scout 
Headquarters on the post. At Scout Headquarters accused and :Mark 
entered a room occupied by aooused as sleeping qU&rters while w1 t
neee remained in a.nother part of the buil4ing (R. 9, 10). Present
ly accused called witness into hie room. 'fitness at first pro
tested but later consented to and did go into the eleeping room. 
Accused then asked witness "if he could have it", that is, if ae
cuaed could suck witness' penis-the "thing I pea through", and told 
witness to sit down on the bed. Accused then "took it out" a.nd 

-2-
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sucked ritnesa' penis for a minute or two. Mark Longobardo was in 
the room at the time and saw what took place (R. 10). This boy tes• 
tified substaniially as did Arthur with respect to accused's acts in 
accompanying the two boys to his room, calling Arthur into too room 
and taking that boy's penis in his mouth (R. 18). (Specification l, 
Charge I). 

Mark Longobardo testified that, about one week before the 
events above described, accused called him into his room at Scout 
Headq_ua.rters and asked him "to let him have it." \Vitne81 consented 
and accused thereupon took witneH' penis-the "thing I pea through," 
in his mouth and sucked it about a minute (R. 19, 20). (Specifica-
tion 2, Charge I). · 

Arthur Ferguson further testified that on the night of May 31, 
1930, which he remembered particularly because his father had given 

him an unusual 81llll of money on that day, he was at a scout camp Yi th 
accused. While in some woods alone with accused the latter again 
asked witness "if he could suck it" and witness, ai'ter some pt rsia
sion, consented. Accused then took witne88' penis in his mouth si d 
sucked it for two or three minutes. Hearing some other children near
by the two concealed themselves and later returned to camp (R. 11). 
On cross-examination this boy testified that he willingly accompanied
accused when the latter asked him to go with him, apparently on both 
occasions described, and knew what accused proposed to do (R. 15). 
At one time· witness locked accused in a latrine at the scout building 
and then looked over a partition or door at accuse4 and saw him 
"shake his thing" (R. 12). (Specification 3, Charge I) • 

.. 

Mark Longobardo fu.rther testified that while at a scout camp at 
llaleiwa, T.H., on May 31, 1930 he "slept with" accused (R. 20) and 
that after the two were in bed accused would not let witness sleep 
but "tried to put rny hand on his thing and I wouldn't let him," and 
"asked me to put his thing in rny mouth." Witneaa refused to do so. 
(R. 21). On one occasion Arthur .b'ergu.son told witness that accused 
was "nasty," and related the incident in the course of which Arthur 
looked over the door of the latrine at accused (R. 28). Witness 
"told some of the kids" of his own relations with accused (R. 29). 
(Charge II and its Specification). 

Second Lieutenant John s. Fisher, Infantry, testified that in 
the late afternoon o! June 11, 1930 he was called to Military Police 
Headq_uarters at Schofield Barracks, T.H. and that upon his arrival. 
there accused was brought before him. He administered an oath to 
accused, warned him that anything he might ea.y would be used against 
him and that he n1 not req_uired to make a 1tatement, read to him a 
written statement which had been prepared, and asked accused if be 

• 
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understood its contents. Witness noted nothing "out of the ordi
nary" about accused and did not observe that he was nervous or 
excited. No threats or force were used and accused was not hs.nd
cuf!ed. Sergeant l:CLean and First Sergeant Bay cam:3 in with ac
cused and McLean remained until the statement was signed (R. 65). 
Accu.sed signed tre statement in witness' presence, apµi.rently 
voluntarily (R. 35, 36, 62, 64, 65)-"around 5&00 o'clock" (R. 65). 
This statement, a!ter the court had heard testimony bearing upon 

the circumstances llDier which it was ms.de, wa.a received in evi
dence over objection by the defense. The material part reads as 
followsa 

"About 4 weeks ago I was at Boy Scout Headquarters 
and Arthur Ferguson, age lot years, son pf Staff Sergeant 
Ferguson, 21st Infantry, I went into the latrine and he 
came and locked the door from the outside. He then 
looked over the wall and I was playing with my private 
parts. I then came out and told him not to tell anyone. 
We then went and played cards. The next night I had 
Arthur l<'ergu.son and 1!ark Longobardo at the Headquarters. 
I had llark come to my room, I called Arthur in and asked· 
him to let me suck it. He let me and I did this. About 
a week a!ter I had Mark Longobardo come to my room ane 
I sucked him and played with his private parts. One 
night about a week ago Arthur Ferguson was at Scout Head
quarters and I -went into my room to change my pants. I 
called Arthur in and asked him if he wanted to see how 
to make a baby. I then pulled my penis until I had spent 
my semen. I told him not to tell anyone. About 3 weeks 
ago we were at camp and Arthur .lfergu.aon and :M'.ark Lo:ngo
bardo were there. I asked Arthur to take a walk for 
some wood. I asked him three times to let me suck him 
and he !ina.lly did. That night :r.r.ark slept in my tent 
and I played with him and asked him if' he wanted to take 
my penis in his mouth. He said no. At this time I do 
not wish to make any fll.rther statement." (Ex. 1). 

Accused testified that he signed the statement above quoted only 
because the Military Police forced him to do so (R. 39). He stated 
that on the night of June 10, 1930 he was taken to Military Police 
Headquarters a.nd kept there until about 2.30 A.M. on June 11th. On 

arrival ha told the military police, apparently Sergean-. McLean and 
Ray, that he was not guilty of' the charge• and that he did not choose 
to make &DJ' statement. After an argument of about half an hour "I 
was hand-cuffed, and atood against the wall, facing the wall. The 
hand-cuff's shut off the flow of' blood in my hands. They had chains 
they put around my wrhts. .I.first the lef't wrilt and then twisted 

• 
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it. They said,-'You ha.d better think it over.' !hat waa Sergeant 
Mc.Lean. Then they took the chain of! my le ft wrist and put it on 
my right wrist." (R. 40). Accused was thus kept standing with his 
face to the wall until taken to the "stockade" at about 2.30 A.lI. 
At about 8.30 or 9.oo A.M. on June 11th, he was again taken to 

.:::.
W.11 tary Police Headque.rters and there kept in a hallway until about 
le30 P.M. while "being identified by the boys that were coming and 
going." At the end of tha.t period he •s taken to the room where 
he had been the night before, confronted with statements purporting 
to have been made by the two boys involved in the charges and asked 
what he intended to do (R. 40). .lccused reiterated tha.t he as not 
guilty, whereupon the military police "forced me against the wall 
again and kept me there until 3.30 or 4.00 o'clock until I could 
stand it no longer." While facing the wall the military police 
showed him a piece of chalk and said that they would put it between 
his fingers and press the fingers together (R. 49). ~'he military 
police kept •torturing me until I finally gave in••• and said I 
would sign the statement." (R. 46). The statement was written out 
by Sergeant McLean. Accused read it and said he would sign it 
(R. 46-46). When taken before Lieutenant .nsher soon a!ter this 
Sergeant McLean was present (R. 41). Acco.sed made no complaint to 
Lieutenant ~isher that he had been abused or had been under duress. 
He had had no sleep the night before, was tired out (R. 44, 47), 
and "did not know exactly what I was doing. I didn't know exactly 
what would happen if' I told." (R. 49). At the time he talked w1 th 
Lieutenant Fisher his wrists were not red fiom the cha.ins used on 
him although he then still had a small mark on one wrist (R. 48). 
He testified that the statements contained in the con!es1ion were 
false, and that "I em not gu.11ty of sodo~. Genefal Winans put the 
Scout Master on Special Dll.ty status and I have not violated his 
trust in me." (R. 46, 47, 68). The testimo~ of Arthur Fergu.son and 
Mark Longobardo as to the occurrences at Scout Headquarters on th! 
night o! 'J.fr,a.y 20th were tru.e except that accused did not cOlllllit 1od<m11" 
and except that he left the two boys in the "main room" while he 
looked for a flashlight (R. 70, 71). Mark Longobardo slept with ac
cused once or twice at the scout camp about ?Jay 31, 1930, because 
other sleeping facilities were not provided (R. 69-72). In so far 
as accused knew neither of the boys had any reason to be \Ulf'riendly 
toward him (R. 69, 70). 

Sergeant HOWfrd E. McLean, Headquarters and Milltary Police 
Company, Schofiela Barracks, T.H., testified t:tat at one time he 
bad been employed by the William J. Burns Detective Agen07 for a 
period of !our years (R. 57), and that it was his duty to conduct 
investigations at Schofield Barracks. When accused was brought to 
•itness at Military Police ·Headquarters at about 8.45 on the even
ing of June 10, 1930, he was taken "to the office" and seated in a 
chair, whereupon witness and the Firnt Sergeant of the military 
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police proceeded to question him. After the questioning had con
tinued until about 11.15 P.M., accused atill stated tbat he knew 
nothing o! the offenses charged. Witne,s then caused him to be 
hand-cuffed and told him "to go over against the wall and think it 
over." Witness lef't the room about midnight a.nd "accused was still 
there." {R. 51). On the following morning witness interviewed tlB 
boys concerned, after which he asked accused to make a statement 
and accused again declined to do so, whereupon "the first sergeant 
ordered him to get up against the wall and he did so. The first 
sergeant le :rt the room to go to dinner. I told the accused to sit 
down. I removed the hand-cuff's." Witness then showed accu.eed the 
statements that the boys had made and read them to him, whereupon 
accused said that they were true. Witness prepared a statement for 
accused's signature. The statement so prepared. after an altera
tion suggested by accused had been made, was satisfactory to ac
cused. Witness did not strike accused or use any force or duress. 
In witness' presence chains were not placed on accused's wrists, 
nor was chalk placed between his fingers. When standing against 
the wall he was in a natural position. In witness' opinion accused, 
in making his statement, was very m11Ch influenced by the statements 
of the two bo~, (R. 54). 

Staff Sergeant Johns. Ferg11son, 21,t Infantry, father of 
Arthur Ferguson, testified that he was at Military Police Head
quarters for from one to two and a half hours on the morning of 
June 11, 1930 and that in so far as he knew accused was. not threaten
ed or maltreated during this period. Acea.sad did not have the ap
pearance of being nenous or excited (R. 59, 60). 

4. The evidence indicative of guilt consists of the teatimo~ 
of the two boys plus the confession of accused which includes a cir
cumstantial recital of his commission of the particular acts charged. 
In the opinion of the Board of .Heview this confession should not have 
been admitted in evidence. 

The testimony of accu.eed as to what was done at Military Police 
Headquarters on June 10 •and 11, 1930, preceding the ..signing ~ the 
written confes1ion1 is corroborated in its salient features by Ser
geant McLean, the military police investigator. It must be accepted 
as true that when accused was taken to l'.ili tary Pol1ee Headquarters 

he mde it clear that he 41d not wish to make a statement, that the 
non-commisaioned officers of the military police thereupon ques
tioned him at length, that in the course of the night of June 10th 
he was hand-cuffed a.nd required to stand agaiut a wall for a con
siderable period and "think it over", that on June 11th he ns again
questioned and confronted with statements by the child accusers, 
that on this second day he persisted in his desire to remain silent, 
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that he was again hand-cuffed and required to stand facing a wall, 
and that immediately following this last experience he expressed a 
willingness to sign the statement prepared for him. There is no 
evidence directly contradicting accused's testimony that the cir
culation of blood in his hands was stopped by the handcuffs, that 
a chain was placed about and twisted on one wrist and then on the 
other, and that a threat was ma.de that his fingers would be 
squeezed against a piece of chalk placed between them. Sergeant 
:t:cLean testified that the chain and the chalk were not used in his 
presence, but Sergeant P.e.y, the other inquisitor, who at times had 
accused alone in his charge, was not called as a witness. It ia 
the view of the Board that from the uncontradicted evidence no 
reasonable conclusion may be drawn other than tbat accused's de
termination to remain silent, a.s he had a right to do, was over
come by the continued questioning and physical treatment to which 
he was unjustifiably subjected, and that his consent to sign the 
statement was the result of compulsion and fear and was not, there
fore, his voluntary act. 

The Manual for Courta-l!artial, paragraph 114!, (page 116), 
provides that-

nit must appear that the confession was voluntary 
on the part of the aceused. •••A confession not 
voluntarily ma.de mu.st be rejected." 

It also states that-

"The fact that the confeeeion was nade to a mili
tary superior or to the representative or agent or such 
superl or will ordinarily be regarded as requiring fur
ther inquiry into the circumstances, particularly where 
the case is one of an enlisted man confessing to a mili
tary superior or to the representative or agent of a 
military superior.• 

In Bram vs. United ~tates, 168 u.s. 532, 649, the So:preme 
Court of the United States, after stating that in criminal trials, 
in the courts of the United States, the issue of the voluntary na
ture of a confession is controlled by that part of the Fifth .Amend
ment to the Constitution providing that no person "shall be compell
ed in any cfiminal case to be a witness against himself" (compulso17 
self incrimination is prohibited in cases before courts-martial by 
the 24th Article of War), said-
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"The ru.le is not that in order to rend.er a state
ment admissible the proof mu.st be ~equate to establish 
th~t the particular comnm.nications contained in a state
ment were voluntarily made, but it mu.st be sufficient 
to establish that the.me.king of the statement was volun
tary; that is to say, that from the cs.uses, which the 
law treats as legally sufficient to engender in the mind. 
of the a.ccused hope or fear in respect to the crime 
charged, the accused was not involuntarily impelled to 
ma.k:e a statement, when but for the improper influences 
he would have remained silentn. 

In Wan vs. United States, 266 u.s. l, 14, the same court said -

"A confession is voluntary in law if, and only 
it, it was, in fact, voluntarily made. A confession 
may have been given voluntarily, although it was made 
to police officers, while in custody, and in answer to 
an examination conducted by them. Ba.ta confession ob
tained by compulsion llllst be excluded whatever may have 
been the character of the com,pulsion, and whether the 
compulsion was applied in a judicial proceeding or 
otherwise". 

It was necessary for the court-martial in this case, acting 
through the law member, to ascertain and determine as a question of 
law and as a preliminary question of fact, whether the confession 
was voluntary, and its decision with respect to the facts is en
titled to such weight that it should not be disturbed on appellate 
review unless there be no reasonable basis in the evidence for ita 
action. The question of the voluntariness of the confession is one 
of law as well as of fact. It appearing in this case by uncontra
dicted evidence that there was in fact compulsion and fear and that 
the willingness of accused to make ~e confession was impelled by 
this compulsion and fear, the Board is of the opinion that the 
confession was not voluntary in fact or in law and that its admis
sion by the court was error. 

It is tru.e that just before he signed the confession accused 
was te.ken into the presence of an officer and there warned that he 
need not make a statement and that whatever he said might be used 
against him. Ba.t accused had already, only a few minutes before 

-a- , ..., 
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the warning was given, and as a culmination of what had gone before, 
consented to sign the statement. In going before the officer he 
was accompanied by the non-commissioned officer who had :iarticipa.ted 
in breaking dovrn his unwillingness to sign. It is only reasomble 
to infer that the effects of the compulsion still persisted and that 
the actual siinature on the statement was but a closing incident of 
the assent previously given. There is nothing shown to justify a 
.conclusion that the influence which impelled accused to sign the cai
fession had ceased to operate on his mind. Only in the event that it 
had :appeared that there had been such a cessation of influence could 
the confession properly have been deemed voluntary (Ms.ngum vs. United 
states, 289 Fed. 213; c.M. 187615, Eru.ton). 

It remains to be determined whether, within the contemplation of 
Articles of War 37 and 50t, the erroneous admission of the confession 
injuriously affected the substantial rights of accused. A confess
ion, in the language of the l':"anu.al (p. 114), "is indeed one of the 
strongest forms of proof known to the law." The particular con
fession here in question was so explicit and sweeping that, having 
been admitted, it ?IIU.8t have foreclosed any possibility of acquittal 
on any of the charges. \'lhat would have been the result had it been 
excluded, as it ought to have been excluded? The remaining evidence 
of guilt consists of the testimony of the children, boys 9 and 10 
years of age, each of whom, according to his own statement, had 
willingly a.nd knowingly been a party to the commission of sodomy 
with accused. Assuming that these boys were legally capable of com
mitting the offense of sodomy, and the evidence indicates that they 
acted with intelligence and understanding of the nature of their 
acts a.Id were therefore legally responsible under the laws of the 
territory where the offenses of sodom..~ were committed (Sec. 3913, 
Revised Laws of Hawaii, 1925) and under the common lawrT\''/harton's 
Criminal Law; page 119), each was an accomplice with accused in so 
far as the offenses of sodomy were concerned (C.M. 186545, PhillipsJ 
People vs. Ka.ngiesser, 186 Pac. (Cal.) 388; State vs. Wilkens, 120 
s.w. (Mo.) 22; State vs. :Bateman, 186 Pac. (Ore.) 5; Sec. 440 Whar
ton's Criminal Evidence). The law declares that the testimony or an 
accomplice "is of doubtful integrity a.nd is to be considered with 
great caution" (Par. 124 a, M.C.M.). Eut even though these witnes•
es were not, because of their tender years, of sufficient intel
ligence and understanding as to be legally capable of being parti
ceps criminis, their testimony, on account of such lack of intel
ligence and understanding and the resulting absence of legal sanc
tions and mature moral sanctions, was subject to attack with respect 
to its intrinsic value and credibility, as it was attacked by the 
defense. Comparison of the testimony of the two boys shows such 
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aimilarit;y in aubatance and in language used that it must be con
ceded that an argument that they had before trial been rehearsed 
in what they were to aa;y, and possibly unduly influenced, would 
have some su.bstantial basis. To one of the alleged indecent act, 
both boys t~stified but to the ot~r acts but one testified in 
each case. Accused positively denied, on his oath, any wrongful 
act. Thu, it appears that the eTidence of go.ill excluaive of the 
confeaaion, consisting of the testimony of one or more of the boys 
and confiioting, as it was, with other competent evidence, wa1 
certainly not of such qualitl' or qus.ntity as to be conwelling, 
that ia, was not of such a nature that it may now be said with 
reasone.ble certainty that it would have resulted in conviction had 
the confesaion been excluded. Su.ch being the case it JIIllat be aa
BUined that the confesaion IJUbatantially influenced the findings of 
the court. In Tiew ot the nature of the competent nidence aa 
well as the nature of that erroneously admitted, the Board of Re
Tiew can reach no conclusion other than that the error in queation 
did injuriously affect the IJUbstantial rights of' accused rlth re
spect to all of the :tindinga of guilty. 

5. For the reasons stated, the Board of Review holds that an 
error ot law was committed which inJurioual;y affected the subatan
tial righta of accused. 
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WAR DEPARTMENT 

OFFICE OF THE JUDGE ADVOCATE GENERAL 

WASHINGTON 

Military Justice 
CM 192609. 

:: 

APR 16 1931 

UNITED STATES) HAWAIIAN DIVISION 
) 

vs. ) Trial by G.C.M., convened 
) at Schofield Barracks, 

Private FREIIERICK L. HUDm) Territory of Hawaii, November 
(R-3300281), Headquarters ) 21 and 24, 1930. Dishonor-
Cc:mpany, 21st Infantey. ) ab le discharge and c cnfinement 

) for fitteen (15) years.
) Penitentiary'. 

REVIEW by the BOARD Ol!' REVIEW, 
McNEIL, CONNOR, and MOFFm"l', J"udge AdTOcates. 

ORIGllaL EXAMINATION by BAI.CAR, Judge Advocate. 

1. The accused was tried, on rehearing under the third sub
paragraph of Article of War 6%", on the following charges and s:pecitioa
tionas 

CHARGE I: Violation of the ;3rd Article of War. 

Specification 1: In that Private FREl1ERICK L. rn, 
Headquartera co., 21st Infantey, did at Schofield 
Barracks, T.H., on or about May 20, 1930, comnit 
the crime of sodany, by feloniously and against the 
order of nature having carnal connection w1th 
Art bur T. Ferguson, a human being. 

Specification 2: In that Private FREDERICK L. BUIMK, 
Headquarters Co., 21st Infantry-, did, at Schofield 
Barracks, T.H., on or about May 13, 1930, camnit the 
crime of sodany, by feloniously and against the order 
o~ nature having carnal camection with Mark Longobardo, 
a human being. 

Specification 3: In that Private .FREDERICK L. HOIME, 
Headquarters Co., 21st Infantry, did, at Haleiwa, T.H., 
on or about May 31, 1930, caimit the crime ot sodOJQ', 
b;r feloniously and against the order of hature having 
ce.rne.l connection with .A:rtbur T. Ferguson, a human being. 
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CHARGE Ila Violation of the 961.h Article ot War. 

Specitication: In that Private FREDERICK L. HULME, 
Headquarters co., 21st Infantry, did, at Haleiwa, 
T.H., on or about l!a.y 31, 1930, willfully and Ull

law:f'u.lly solicit and endeavor to procure ?.'.'ark 
Longobardo, a h'tllllS.n being, to commit the crime ot 
sodOID3, b1 feloniously and against the order of 
nature having carnal connection with him, the said 
Frederick L. Hulme. 

Re pleaded not gn.llty to, and was found guilty of, the charges and 
apecificationa. No evidence of previous convictions was introduced. 
He was sentenced to dishonorable discharge, forfeiture of all pay and 
allowances due or to become due, and confinement at hard labor for 20 
years. The reviewing authority approved the sentence, reduced the 
period of confinement to 15 years, designated the United States Peni• 
tentiar;r, McNeil Island, ·Washington, as the place of confinement, and 
forwarded the record for action under Article of War sot. 

2. The evidence shows that between the dates Y:B.y 13 and :May 31, 
1930, and prior thereto, accused was a Scout :Master at Schofield Bar
racks, T.H. (R. 17, 20), of a Boy Scout troop of which Arthur ~~rguson 
and Yark Longobardo, the boys DAmed in the specifications' of the Charges, 
were at the same time members (R. 17, 39). 

Mark Longobardo, age 10 years (R. 16), the son of Technical Ser
geant Longobardo (R. 17), was called as a witness for the prosecution. 
After a satisfactory examination on voir dire (R. 9, 10), he was aworn 
(R. 16) and testified that he was a member of the Scouts and became ac
quainted with accused while the latter was acting as Scout Master (R. 
17). On the evening when a moving picture, entitled "Devil May Care", 
waa shown at the theatre (R. 19), May 20, 1930 (date established by 
manager of theatre, R. 29), he, with his father's pennission (R. 26), 
went to the show w1 th accused a.nd Arthur .l!'ergu.son. After the show. he 
and Arthur accompanied accu.sed to the scout house (R. 18) where the lat
ter had a living room. After entering this room accused.asked Arthur 
it "he could have it", whereupon receiving his consent, accused took out 
J.rthur's "thing•, the thing he "pees" through, and in the presence ot 
the witness •started to suck it". When accused finished he told Arthur 
to put in his "thing" (R. 19, Specification l, Charge I). 

This was not the first time that he S&\'1 accused do such a thing. 
"About two or three weeks before" the above event took place, the ac
cused at the scout hou, e "called me in and asked me to let him ban it 
• • •1 said 'alright'. He took my thing out, put it in his mouth and 
started to suck it". :Sy "thing" the witness means ttthe thing I pee 
through... When the accused finished he said ttnot to tell my father". 

-2-
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Witness knew what ws.s meant when accused ttalked }lim to let him have 
it • (R. 20-22, ::>})ecification 2, Charge I). -

The same witness, eontim:dng his testimo~, stated that he at
tended a .scout ca.mp on May :n, 1930, where accu.sed was present. He 
remembers the date because "Daddy gave me a dollar.• That night while 
sleeping with ac~sed "he would not keep his hands oft me. I pushed 
his hands ott. I got ~ early. He woke me up. He asked me to put 
his •thing' in my mouth" (R. 21, Charge II and ih Speci!ica.tion). 
When asked,on eross-exa.m1nation, whether he did it, he replied "?lot 
that I can. remember" (R. 28). Accused did not force him to do anything 
and witness does not understand that he is guilty of the same o!!ense 
as ac~sed. When accused first asked him he re:fused but consented af
ter a.ccu.sed "begged me.tt He knew that he was not doing the right 
thing (R. 27). He further testified that he afterwards hee.rd a lot ot 
talk about accused. After disc:u.ssing his bad trait, with Pete wood,, 
who was about 18 years old, he was urged by the latter to tell his 
father. This was afterwards done& "I told him all about it. First 
thing I knew the M.P•s. got him" (R. 24). The scout camps referred to 
were held at He.leiwa.Cll. 68}. 

Arthur T. Ferguson, ten years of age, the son of a Stat! Sergeant 
formerly with the 2lat Infantry, was not available as a witness at the 
rehearing, because he had departed from Hawaii with his father who bad 
been tra.nsferred to Plattsburg :Barracks, New York (R. 30-31). Tha 
prosecution therefore introduced in eTidenee the testimo~ of J.rthur 
T • .l!'ergu.son, of!icially recorded in the record of accused's former 
trial by general court-martial, which was properly identified by the 
reporter thereof {li. 32). Upon proof that the proceedings of the for
mer trial answered all the requirements of law, the complete teatimo~ 
of Arthur T • .tergu.son was reeeiTed and read in evidence by the reporter 

.who ms.de the original transcript thereof (R. 36). This transcript 
showed that Arthur T. ~ergu.son, after a satiefactory examination on 
voir dire, was sworn and teeti!ied that he wa.a ten year, old and at the 
time resided at Schofield Barracks, T.H. (R. 38). He was a member ot 
the Scouts and became acqua.inted with accused in the accused's eapacit7 
as Scout Master. On the evening when the moving picture "Devil !fay 
Care" was shown at the theatre, he went to the performance with accused 
and :Mark Longobardo. .ltter the show he went to Scout Headquarters 
where aec:u.sed called him into his sleeping room.. "First I said I would 
not come, then I said I would come. I came in there and Hulme asked if 
he could have 1t• • •the thing I 'Pee' through"• .lie kne,r whs.t accu~ed 
meant because he had heard him say this before at "overnight camps." 
"Re told me to sit down on the bed. lie took it out and started to ,u.e:t.· 
it.. • This continued for a minute or two and then accused told him "to 
putt it in and buttori "QP my pants." ?Jar~ waa present and PY all that 
happened (R. 40-4.l, 'Specitication 1, Charge I). 

-3-



(22) 

On p~-day night, May 31, 1930, he was down at the Scout Camp and 
&gain saw accused. He remembered the date because his father had given 
him more money than he ever did before (B. 41J. He accompanied accused 
into some woods to gather wood and while there accused "asked me if he 
could suck it". Witness at first refu~ed but finally consented. Ac
cused then "took my thing out" and sucked it two or three minute,. Af
ter he was through, "he told me to put it in and button up my pants". 
Upon the Ep,proach of other children,both hid and later returned to 
camp. Accused told him "not to tell an,ybo~"• (R. 42, Sp:i cification 3, 
Che.rge I). On crou-e.xa.mina.tion, witneu testified in substance that 
about four weeks prior to the trial he went to the bathroom, in the 
aeout building, and looked over the top at accused (R. 42) to see if 
he was ready to come out. He saw accused "ahake his thing". When ac
cused came out they played cards in the scout building. As he left 
for home, accused •told me not to tell anything.• By that he meant 
not to tell •that he was in the bathroom doing that" (R. 43). Wit
ness and Mark frequently play together but they never discussed accused 
(R. 44}• •ex~pt when Hulme told me something about what they had done". 

By "the7" he means accused and Uark. When ac~used asked witness to go 
a~ere with him he always went altholl€;h he knew what accused wa.s go
illg to do (R. 45) • 

Mark Longobardo was recalled as a witness for the defense am in 
sub1tanee admitted that he had had a conversation with Arthur .1:rergu.son 
two or three weeks before the moTing picture show on May 20, 1930 
"about Hulme being nasty" (R. 52). ?lo one told him what to say in 
court. He admitted that Pete 'foods questioned him about his relations 
with acC11sed and persuaded him to tell his father (R. 54). Accused 
never did use force to accanplish his pm:pose and witness did not 
realize when testifying for the prosecution that anything could be doIB 
to him about it (R. 55). Before telling his !ather, he talked it ar.er 
with Arthur, and both deeidec!. that Hulme was "nasty" (R. 54), "be ea.use 
he sucked our things.• He would not han told his father it he had 
known that he might posaibly be sent to a refom school for the pt.rt he 
took in the offense (R. 55) but he told his father because it 1ra1 tl"ll.e 
(R. 56)•. 

l!'irat Sergeant .Tam.ea v-. l!ay, Military Police Comp~, Hawaiian 
Division, a witness for the defense and the defense alone, testifie4 in 
anawer to questions propounded by the defense that, by authority of the 
Comnanding Officer, Military Police COJI\P&ny, he conducted an investiga
tion~of, a charge that accused had committed sodo~ with two small bo7s. 
During the course of the inTe1tigation, which was conducted one even• 

ing1he "tried to get the accused to make a statement" (R. 58-59). Al
though he believed the testimony of two witnesses, he wanted a 1tate
ment from accused because 

1
such statements are helpful &nd would serve to 

hasten the investigation. At one time during the evening accused wa.1 
hand-cuffed and told ~to go over and stand by the wall and think it 
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onr". !he sergeant does not know Juat how long:he was kept hand
cuffed. and 1tanding against the wall as he wa.1 c&lla d back several 
times but he doe, know that he didn't 1tand there until 2130 the next 
morning (R. 60). 3ergeant McLean and Corporal Tanh.am were present 
during the inve1tigation on that eTening and the tollow1ng morning 
::iergeants Longobardo and lrergu.son were alao present (R. 60). ~ 
witness wa.1 not cro11-examined by the proeecution or examined by 
the court. 

Sergeant Howard E. McLean, Milltary Police Comp~, Hawaiian 
Diviaion, a witness for the defense and the defense alone, testified 
in a.newer to ciuestions propounded by the defense that he had ccn4uot
ed an innatiga.Uon of charges that· accused had coroinitted eodom_r with 
Yark Longobardo and J.rthur i·erguson, The following proc11ding1 nre 
then had1 

•Q. (by the defense) Tell the co~ the oircumatances of 
that inTeatigation•. 
•A. On or about June 9th, 1930, at about 8130 P.Y., we 
proceeded to the 2llt Infantry gaardhouae where Private 
Hulme wae at that time held in confinement for thi1 al• 
leged sodo~. lie was taken from the guardhouse to l~li
tary Police Headciuarter1 where an investigation was hel4 
regarding the ease. I que1tioned him regarding the al
leged sodo~ up to when I left about midnight. 'l'he next 
morning, June 10th, continued the inveatigation. On the 
afternoon of June 10th I obtained a confession from him--

"PEESIDENT AND LAW MEMBXlh 

The la1t 1entence will be 1triclten from the record and 
the members of the court are cautioned to take no oogniaa.nce 
of it whateTer 1n determining the guilt or innocence of the 
accused on the charges as preferred. '!'he law member cau• 
tions the witnes1 to be careful and not refer to that J1Btt1r 
again. · 

·~.e,tions by the Defenae. (continued) 

•Q,. Did you belien the testimony of the two bo71 n1 suf
ficient for a court of law to convict the accused? 
•J.. I dU.• 
·~. ~. then, did you go to 10 lllUOh pain• to get a 1-tate
ment from the accusedT 
"J.. It 11 the usUAl procedure.• (R. 61-62J. 

On croas-examination, witneu testified onl7 that the inTUtiga
tion conducted by him wa• not that prescribed by the 70th Article of 
War (R. 63 J. ~he witness n.s not examined by the court. 
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Wilbur¥. Palmer, ~erintendent, Post Office Schofield Barracks, 
T.H., testified that he had been Scout Master from June, 1928 to July, 
1930. JJu.ring part of that period accused acted as Assistant scout 
Master. He handled his job in a competent manner and witness at tba.t 
time "certainly" had no reason to belieTe~he was a moral pervert (R. 
64, 65). 

Master Sergeant Hoy P. ~isher, 19th Infantry, appeared for the 
defense, and testified that,about a year and a half before,he had en
gaged accu.1ed to stay with his children, of each sex and ranging from 
3 to 13 years, during his absence. At that time he considered him a 
suitable person to leave in c~rge of children (R. 67). 

'l'he accused., advised by the law member of his rights 1n the mtter; 
elected to take the stand as a witness in his own behalf and in sub
stance admitted that Mark Longobardo and Arthur Ferguson told the truth 
in practically all details of their testimony except as to the charges 
of sodomy. tie denied every alleged improper relation with them or with 
a:ny one else. lie knew of no reason why AA.ark Longobardo should have 
ma.de a statement against him that was untrue, except that "He said he 
talked it over with Pete Woods" who was "practically kicked out of the 
Scouts and had it in for me" (R. 76). lie ha.d no idea~ Mark told such 
a story "unless he was influenced by Pete wood•" (R. 78J. iie further 
maintained that every allegation of the specifications against him waa 
unirue (R. 77-78) • 

3. Such evidence affords ample basis for findings that at the 
time and place alleged in Specifications 1 and 3, Charge I, accused, on 
two separate occasions, camnitted the crime of sodan:y by feloniously 
and against the order of nature having carnal connection per os with 
Arthur T. Ferguson, a ten year old boy; and that at the time end place 
alleged in Specification 2, Charge I, he canmitted the crime of sodan:y 
by feloniously and against the order of nature having carnal connection 
per os with Mark Longobardo, a ten year old boy, crimes denounced by the 
93rd Article of War. It further affords ample basis for findings that 
at the time and place alleged in the Specification, Charge II, accused 
solicited Mark Longobardo to camnit the crime of sodan:y in violation 
of the 96th Article of War. 

4. The Board of Review, upon a careful examination of the re
hearing record in confo:rmity with and for all the purposes of Artimle 
of War 5~, finds that there is nothing in the record which justifies 
a reversal of the case and is of the opinion that the jud@llent therein, 
as modified and approved by the reviewing authority, should be affinned. 
However, local counsel for accused, Mr. Samuel T. Ansell, who did not 
ap~ear for him at the rehearing ordered by the convening authority 
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(accused being there represented in his defense ierore the court by 
military counsel of his own selection assisted by duly appointed defense 
counsel), has sutmitted a brief wherein reversible error is claimed 
o:1' the rehearing ptoceedings and various grounds o:1' reversal are urged 
upon our attention. The brief as a whole may be disposed of, for 
appellate review purposes, with the statement that in effect it ig
nores •hat this Board considers to be the plain rules of decision 
governing this case on the very questions which it raises. Nevertheless, 
such grounds ot reversal pressed by counsel in his brief as seem to 
~equire canment by the Board will be herein expressly noticed. 

(a) CoUill!lel raises the &eElllingly important question of sub
stantive law whether the act here involved (carnal copulation per 
os) constitutes soda'llf' within the meaning of .Article of War 93. He 
says: "It is established that the penetration proved is not sodany" 
(referring to copulation had per os and canmon-law sodCIJlY'). An editor
ial note to Glover v. State (1913), 101 N.E. 629, 45 L.R.A. (N.S.} 473, 
says: "Though there is a conflict of opinion on this question, weight of 
authority and the best-reasoned cases sustain Glover v. State in holding 
that one may be convicted of the crime of sodcmy' or the crime against 
nature where the act is camnitted by penetration of the mouth." The 
quoted statement o:1' counsel represents a fact of law only in a geographic
ally limited sense. As will appear fra11 the learned opinion of the court 
in Glover v. State, supra (a case of sodany canmitted by appellant, per 
os, on the pathic, a boy of eleven years of age), his statement is appli
cable only to those jurisdictions daninated by the decision in Rex v. 
Jacobs (1817), which is the only English case cited by counsel end which, 
the above-cited opinion declares, "stands alone in England on the quention 
and no other expression o:1' the courts of that country can be found to 
limit the broader definitions o:1' the oi'fense given by the great writers 
on the common law.• Glover v. State declares Rex v. Jacobs to be the 
source of the doctrine, accepted by sane courts and textwriters, that 
cam.al copulation had per os is not camnon-law sodany. It cites a 
number or well-reasoned cases in other states in hannon:y with the con
clusion there reached contra the doctrine just stated, and overthrows 
counsel' a contention. Lloreover, counsel ignores the content of para
graph 149 Js Manual for Courts-Martial, end the course of d.ecision in 
court-martial cases whereof it is expository. The act here involved 
(carnal copulation per os, characterized in Glover v. State, supra, 
as "what might well be considered the vilest and most degenerate of 
all the acts within the inclusion o:1' the broad definition") has so often 
been adjudged in court-martial cases.to be sodany- within the 1ntendment 
of Article of War 93 as no longer to be open to question of its precise 
criminal character in military law (C.M. Nos. 187221, Sumrall; 186139, 
Kelly; 178298, Furst; 149385, Kozilek; 149274, Schum.pt; 149153, Whittle; 
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149069, lierberger; 149068, Knight; 147952, .M.aoon; 147630, Milton; 147163, 
Mireci; 145997, Mitchell). 

(b) Counsel, at pains to leave.)lo possible ground or reversal 
unworked in his rehearing brief, contends on the one hand that the tes
timony as received of prosecution witnesses Ferguson and Longobardo 
was, by reason of their tender years, incanpetent, and on the other 
that they were so besmirched with voluntary participation in the criminal 
act as to require, as a matter of law, corroboration of their testimony 
as accanplices for purposes of proof. (He refers to them as "two 
infant witnesses, willing pathics in the act charged", and asserts: 
"Both of them were accanplices".) Putting out of view the tendency 
of these two grounds to efface each other, we proceed to consider each 
on its merits, without regard to the other. 

It is contended that the testimony of the Ferguson boy was doubly 
incanpetent because of his age and because read in evidence as taken on 
a fonner hearing before another general court-martial on the seme charges 
in the absence of the boy- :rran the Territory of Hawe.ii at the time of the 
rehearing. But paragraph 117 l, Manual for Courtl!I-Martial, provides that 
in such a case such testimony "may be received by the court if otherwise 
admissible", and its admissibility otherwise is here referable to the 
provisions of paragraph 120 ~ Manual for Courts-Martial, reading: 
"The canpetency of children as witnesses is not dependent upon their 
age, but upon their apparent sense and their understanding of the moral 
importance of telling the truth. Such sense and understandingmq 
appear upon such preliminary questioning of the children as the court 
deems necessary or :rran the child's appearance and testimony in the 
case." i'arguson•s testimony as received oontairu, substantial eTidence ot 
canpetency, disclosed bye preliminary examination of the child for the 
purpose, supplemented by that furnished by his testimony as an fl'/~ and 
ear witness to the canponent facts of the oase for the prosecution 
with reference to Specifications 1 and 3 of Charge I; and upon·caretul 
examination of that testimony, we conclude that in its admission 1n 
evidence on the rehearing there was no abuse or transcending.of the 
discretionary power lodged in the court by the above-cited provisions 
of the :i;"anual for Courts-Martial, end that the evidence so introduced 
was canpetent as a means of proof. Touching the reasonableness and 
validity of the applicable provision of the i:Janual for Courts-Martial 
authorizing the admission in evidence on a court-martial trial of the 
testimony of an absent witness, we think it suffices to advert to 
a fundamental principle of military law embodied in the following 
excerpt fran an authoritative opinion of Attorney-General Gushing 
rendered December 1, 1855 (7 Ops. Atty.-Gen. 604): 
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"Trials by court-martial ere govern9d by the 
nature of the service which demands intelligible -
precision of language but rege.rds the substance of 
things rather than their fonne; which eschewa 
looseness or confusion in all things, but reflects 
that mil1~ary administration must be capable of 
working in peace, it 1a true, but more especiall.7 
amid the privations and the dangers or war." 
(Underscoring supplied.) 

Under paragraph 120 .£,, cited above, we reach a similar conclusion 
in respect of the testimony of the Longobardo boy who in person testi
fied before the court on the rehearing and was subjected to l)relimine.17 
examination as to his ccmpetency as a witness. Blackstone, discussing 
rape (4 Bl. Can. 214), declares it settled law •that there is no deter
minate age at which the oath of a child ought either to be admitted or 
rejected"• Further in support of our conclusion hereon and the cited 
pe,ragraph of the Manual for Courte-Martial are the learned opinion of 
the Court of Appeals of the District of ColUlllbia, speaking by Mr. 
Justice Morris in Williams v. u.s. 1 3 J..pp. D.C. 335, and that· of the 
Federal Circuit Court of Appeals, Fourth Circuit, in Oliver v. u.s., 
267 "'· 544. 

(o) Th• ground of reversal for lack of corroboration of the 
testimony of these boys (which, if believed, substantiates all the 
aceusator.r aven:nenta in the charges) will be here stated 1n the language 
of counsel: "Even if the testiminy of these boys or of either of tht!lll 
was canpetent, without corroboration it was insufficient to sustain 
a conviction. Both of them were accanplices. Their age does not affect 
their testimonial status as acccmplices, however it affects their 
criminal liability or ~he question of assault upon them. Corroboration 
of the testimony of a participant in the offense is necessary." 

If aodCIIIY' be ccmnitted on a bo;r under fourteen years of age, 
it ia felony- in the agent onl.7 at ccmmon law {l Hale, 470; 3 Co. Inst. 
59). That criminal liability is the sole criterion whereby to detennine 
accan.plice status for witness credit purposes in criminal oases would 
seem to be ax1an.at1c. See People v. BUilkers (Cal.), 84 Pac. 364; 
1 Bouvier La.1f Diet. 62. However, :tor the sake of the question and 
argument made by counsel on this ground o:t reversal, we shall here 
assume that each of the two boys is an accanplice as to ever.r crimi
nal act ct accused testified to by him as a prosecution witness. 

We concede and are not concerned with the contrariety of judicial 
opinion in the camnon law of England on the subject of the necessity 
for corroboration. or aocanplice testimony in order to convict thereon -
a person accused of crime (Rex v. Rudd, Canp. Rep. 335; Rex v. Barnard, 
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1 c. & P. 88; Jordaine v. Lashbrook, 7 T.R. 809; Rex v. Jones, 2 Camp. 
132). We are concerned with the Federal criminal court rule in the 
matter (paragraph 111, L~nual for Courts-Martial), thus clearly stated 
by the Federal Circuit Court of A.ppeals, Eighth Circuit, in Harrington 
v. u.s., 267 F. 97, 103: "'.I.bere is no rule of law in the courts of the 
United States that prevents convictions on the testimony of accomplices 
alone, if the jury believes them." To the same effect are the pronounce
mentor the,Federal Supreme Court in the earlier case o~ Ceminetti v. 
U.S. (1817), 242 U.S. 470, 495, end U.S. v. Reitler, 274 F. 401, 
408, wherein the Federal Circuit Court of Appeals rejects a conten-
tion similar to that of counsel above quoted with the remark: "Since 
the decision in Ceminetti v. United States, 242 u.s. 470, 37 Sup. Ct. 
192, 61 L. Ed. 442, Ann. Cas. 1917B, 1168, courts have generally recog
nized the rule therein announced that conviction may rest upon the un
corroborated testimony of an acoanplice." Such rule has been embodied 
in paragraph 124, Manual for Courts-Martial, as a guide to the discretion 
of the court in weighing the uncorroborated testimony of accomplices. 

Upon examination of the record of rehearing in the present case 
in the lignt of this paragraph, we are constreined to hold that no 
reversible error is involved in a conviction rested by the court and 
reviewing authority upon the unsupported testimony of the Fergu.eon and 
Longobardo boys - even assuming that in the eye of the law they are 
accanplices. 

(d} Counsel finds grave fault with the testimony of Sergeants 
Ray and McLean of the Military Police Canpeny-, Hawaiian Division, rel
ative to their examination, featured by maltreatment,of accused with 
a view to his self-crimination, and to the mention by witness Mo~an 
of "a confession" of accused thereby obtained, and on this testimony 
erects and urges a claim of reversible error, asserting: "The admission 
of such testimony reached the depths of prejudice in its effect.• The 
record shows (R. 62) that while witness was uttering a statement con
taining the words, "On the afternoon of June 10th I obtained a confession 
fran him", he was then and there interrupted by the following declara
tion of the law member: 

"The last sentence will be stricken fran 
the record and the members of the court are 
cautioned to take no cognizance of it whatsoever 
in determining the guilt or innocence of the ac
cused on the char~es as preferred. '.I.be law 
member cautions the witness to be caref'Ul. and 
not refer to that matter again.• 

We see nothing in counsel's contention of prejudicial error in respect 
of such testimony. The witnesses who gave it were called for the purpose 
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by the defense, and.not by the prosecution or the court, and the testimcmy 
in question was elicited by defense counsel - evidently with the view ot 
engendering in the mind oft.he court the belief that the testimony ot 
the child witnesses for the prosecution and the confession of accused 
under duress of military police sergeants were referable to one end the 
same sinister source and equally false. The record, in our opinion, 
does not reveal counsel conducting the defense as incanpetent or 
neglectful of the interests of accused, and his questioning ot defense 
witnesses Ray and McLean was clearly purposeful in accused's behalf'. 
It would be a travesty on justice to hold that introduction of such 
evidence on the trial by defense counsel tor any defense purpose auto
matically made the court thereafter canpetent to decide for accused but 
incanpetent to decide against him. Whatever may have been the defense 
counsel's motive in the matter, the testimony does not no•• in our 
opinion, avail as a means of relief fran the conviction adjudged against 
accused. As was recently said by the Federal Supreme Court 1n Ponzi v. 
Fessendon, 258 u.s. 254, 260: "One accused of a crime has a right to 
a full and fair trial according to the law of the government whose 
sovereignty he is alleged to have offended, but he has no more than 
that." To "be allowed in his defense to make any proor that he can 
produce by. lawful witnesses••· within the meaning of these words in R.S. 
1034, Tiould seem to be within the connotation ot the dictum. in the 
Ponzi case, as well as wi~hin the "reasonable protection" to which an 
accused on trial is said by the same high court to be entitled (Beavers 
v. Henkel, 194 u.a. 73, 83). Moreover, as the testimony here in 
question was potentially helpful.° and hurtful to both prosecution and 
defense and "was not offered by the Government, but by the accused, 
and was offered without qualification or restriction", it might have 
been in toto "received just as it was offered, no objection being 
interposed by the Governnent", and "rightly treated as admitted gener
ally, as applicable to any issue which it tended to prove, and as 
equally available tot:~ Govermnent and the accused", within the lan
guage and principle of the opinion of the Supreme Court in the leading 
case of Diaz v. u.s., 223 u.;;;. 442• 449-450. We conclude, therefore, 
that the ruling of the law member as shown above was not necessary 
to the avoidance of error in receiving in evidence the testimony in 
question and tti.at the contention of co1meel respecting such testimony 
is without merit. 

(e} Counsel concludes his attack on the jude,:nent in the case 
as follows: lf"l'/hen the evidence is properly tested it is utterly in
sufficient as a matter of law to sustain a conviction of such an offense; 
there is no substantie.l evidence which can carry any reasonable convic
tion of the guilt of the accused not to mention conviction beyond a 
reaaonable doubt." ·1rhe conc.Lusion stated 3.bove in paragraph 4 ( c) dis
poses of this contention. Blackstone, in discussing the evidence of 
children in criminal proceedings at canI'lon law, says (4 Bl. Can. 214): 
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"For one excellence of the trial by jury is, that the jury are triers 
of the credit of the witnesses, as well as of the truth of the fact.n 
The Manual for Co1,ll'ts-I.lartial, paragraph 124, provides: "The ccurt will 
draw its own conclusions as to the credibility of the witness and attach 
such weight to his evidence as his credibility may warrant.n In the 
exercise of its judicial power of appellate review under Article of War 
50§-, the Board or Review treats the findings below as presunptively cor
rect and attentively examines the record of trial to determine whether they 
ere supported in all essentials by substantial evidence. To constitute 
itself a trier of fact on appellate review and to detennine the probative 
sufficiency of the testimony in a record of trial by the trial court 
standard of proof beyond a reasonable doubt would be a plain usurpation 
of power and frustrative of justice. (Burton v. u.s. (1906), 202 u.s. 
344, 373; Caminetti v. u.s. (1917), 242 u.s. 470, 495; Abrams v. U.S. 
(1919), 250 u.s. 616, 619, 624; Schaefer v. u.s. (1920), 251 u.s. 466, 471; 
Dierkes v. u.s. (1921), 274 ~. 75, 85; C.M. No. 152797.) However, 
adopting the language of the Supreme Court in the Abrams Case, supra, 
we conclude, on the "question of law" here noticed, "which calls for an 
examination of the record not for the purpose or weighing conflicting 
testimony but only to detennine whether there was sane evidence, eanpetent 
and substantial, before the" court "fairly tending to sustain the ver
dict", that "it is clear not only that sane evidence, but that much 
persuasive evidence, was before the" court nten~ing to prove that the" 
accused was "guilty as charged". 

5. The charge sheet shows accused enlisted February 6, 1928, for 
three years and had approximately three years and ten months prior ser
vice; and that he was 31 years and 2 months or age at the time of the 
camniss1on of the offenses. 

6. The court was legally constituted. No errors injuriously 
affecting the substantial rights of accused were conunitted du=ing the 
trial. The record of trial is legally sufficinet to support the findings 
and sentence. Confinement in a penitentiary is authorized by the 42nd 
Article of War for the offense of sodany im,olved in the Specifications, 
Charge I, recognized as an offense of a civil nature and so punishable 
by confinanent in a penitentiary for more than one year by Section 910 
of the Code of the District of olumbia. 

Judge Advocate. 

(?/~7Z.--- ; Judge Advocate. 
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WAR DEP.ARU!ENT 
In The Office Of The Judge Advocate General 

Washington. 

J.iilitary Justice 
c.u. 192662. 

UNITED STATES ) FOORTH CORPS ..mEA 
) 

vs. 

Private SILA.S w. llO'i7E 
(6365991), Battery B, 5th 
Field Artillery. 

) 
) 
) 
) 
) 
) 

Trial by G.C.M. comrened at 
Fort Bragg, North Carolina, 
August 6, 1930. Dishonorable 
discharge and confinement for 
two (2) years. Discipli:m.ry 
.Bu-racks. 

EOLDim by the 00.ARD OF REVIEW 
:MoliEIL, CLim: and HOOVER, Judge Advocates 

ORIGINAL EXl!MI:m.TION by HEFFEllllAN, Judge Advocate 

l• !l!b.e reoord of trial in the case of the soldier named 
above has been examined by the .Board of Review, 

2. The accused was tried upon the following charge and 
specifications 

CHAEGEi Violation of the 93rd .Article of war. 
Specifications In that Private Silas w. Rowe, Battery 

:B, 5th Field Artillery, having taken an oath in a 
trial by the United States Court, Eastern District 
of North Carolina. of Private Thomas Scott, before 
?Jr• w.M. Bateman, Distriot Depity Clerk, a compe
tent person, that he would testify truly, did at 
Fayetteville, North Carolina, on or about June 2, 
1930, willfully, corruptly and contrary to such 
oath testify in substance tlnt he, Private Silas 
w. Rowe,was on the last Sunday in October, 1929 
with Private Scott at Fort Bragg, North Carolina 
at a. place near the Station Hospital and saw the 
said Private Scott go with Janie Bell Yo.Arthnr into 
the shrubbery between the Hoip ital and the Quarter
mster corral, which testimony was a material matter 
and which he did not then believe to be true. 

-1-



(32) 

Aocuaed pleaded not guilty to, an:l was fottnd guilty of the 
charge and speci!ication. Evidence of two previous co?IViot
ions, one by s'llillllnry court-nnrtial ·and one by special court• 
martial, both for absence without leave in violation of the 
61st Article of War, was introduced. He was sentenced to dis
honorable discharge, forfeiture of all pay and allowances due 
or to bec0lll8 due and confinement at hard labor for five yea.rs. 
The reviewing authority approved the sentence, remitted three 
years of the confinement imposed, designated the Atlantic 
Branch, United States Disciplinary Barracks, Governors Island, 
New York, as the place of confinement and forwarded the record 
for action nnder Article of War~. 

3. The evidence shows that accused was duly sworn by w. 
M • .B'.ltema.n, Depnty Clerk, a.s a witness in a case in which Pri
vate Thor.ias Scott was tried 1n the United States District Oonrt 
at Fayetteville, North Carolim, on June 2, 1930; and that he 
testified that on the last &'nnday in October (October 27, 1929) 
he sa.w Private Scott and a colored girl named Janie Bell lIO.Arthur 
go into the bUshes in the vicinity of the ~arterma.ster corral at 
Fort Bragg. North Caroli?Ja (R 5, 7, 8, 14). By the deposition of 
Corporal "i/aid .Atwood and cm.ly authenticated extracts fran the 
guaz,d report and the morning report of the Oas'12al Detachnent at 
Fort Moultrie, South Oaroli:ca, it was shown that accused was on 
October 27, 1929 in confinement in the post gm.rdh.ouse at Fort 
l:oultrie, and did not leave :tor t Moultrie to return to Camp 
Bram until October 30, 1929 (Exs. 2, 3, 4). 

Accused elected to remain silent. 

4. In the opinion of the Boa.rd of Review the offenaeofperjur7 
~accused was found guilty is not proven for the reason that 
the record fails to show by any competent evidence that tm false 
testimony was concerning a material matter. Mr. H.B. Cnunpler, 
Assistant United States District Attorney, was permitted to tea
tify that on his trial in the United States District Court, Pri
vate Scott was oh3rged with rape con:mitted upon the person of 
Janie Bell Mc.Artlmr, on November 3, 1929, but neither the record 
of that trial nor the indictment was introd.Uced or accounted for 
as being unavailable. under the best evidence rule (Paragi,aph 
116a, 11.CJ.1.) oral testimopy was not competent to prove the is
sues 1n the(trial of Scott} thfre havi.Dg been nothi!lg to show 
that tre written evidence was unavailable by reason of its los, 
or destruction or from other cause (See C.M. 160345, Carter; c. 
M• 160327, S'lltton; C.M.. 160343, YO'llllg; C.M. 156858, Scarlett; 
c.u. 155728, Patterson; c.u. 152486, Bruton; c..u. 151969, Crow; 
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:: 

C.M. 148578, Eason et al J • 

The record of Scott's trial was not offered and When a 
copy or the indictment was produced 1n co11rt by Mr. Crumpler, 
obJection was made by the defense to its introd11ction in eTi
dence (R. 7). Thou.gh 1pecific obJection 11as not aade to Crumpler•• 
oral testimO?lJ', when he was later recalled by the colll't (R. 19), 
as to the natlll"e of the charges, it 11 only fair to asaume, in 
view of the objection to the copy of the indictment, that it wa1 
the intention of counsel to insist on the application of the beat 
evidence r11le as he understood it with respect to the contents of 
this docwnent. Paragraph 116 a of the Manual tor Courta-Yartial 
(pe.ge 120) provides, among other thJ.ngs, that failure to auert an 
obJection to prof!ered evldence of the contents of a document under 
the beat evidence r11l.e ~ be regarded a, a waiver of obJection on 
the ground that the origliiil document 11 unavailable, but 1ince 
obJection was herein made and aince the defense indicated it, 
intention to insist on the protection of the r11le of excl111ion, 
this provision of the MallllAl cannot be applied here. The lfanual 
(Par. 126 c) also lays down the general principle with re1peot to 
the waiver-or obJections to the adm1saib111ty of evidence th&t 

"If it clearly appears that the defense or pro,._ 
cation understood its right to obJect, a~ clear 
indication on it1 part .that it did not de1ire to 
assert that right rm.y be regarded aa a 111&iver of 
s11ch obJ ect1on". 

It also state,, in the same paragraph, that a mere failure to obJect 
doe, not amount to a waiver except as otherwise 1tated or indicated 
in the M&nual. There 1B nothing in the record of trial under con-
11deration to indicate that counsel or accused knew of the right 
of the defense to object to the oral testimo~, or to iniie&te that, 
knowing of the right, they intended to refrain from asserting it or 
intended to waive legal obJection to the testimo~. In Tiew of thi1 
fact the mere failure to obJect to the oral teatime~ cannot be re
garded as a waiver under the paragraph of the Manual last referred 
to. Not knowing by allJ' competent evidence what Pr1Tate Scott wa1 
tried for before the coart, the Board of Review 1B wiable to 1a7 
that the oateriality of the false testimony •• eatablished - an 
essential element of the crime of perjary. 'l'he evidence 11, howeTer. 
legally al1ff1c1ent to 111pport a conT1ct1on of the leaser included 
offense of ralse swearing 1n violation of the 96th Article or Yar 
(see cases cited). 
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cs. IJhe Board, in arriTing at. ita conclusion, h&a consider
ed an opinion expre11ed by the Board of ReTiew in the case ot 
~lor (C.M., 168559) to the effect that nidence eimilar in 
acope and. kind to :that in this caae •• legall,y auf'!icient to 
1upp~t a conTicUen of perJury. It rsy be noted that thh 
opinion 4id not receiTe the formal approT&l of The Judge AdToe&te 
General or arq auperior au.thorit7., The Tiew •• therein expreaaed 
that the admi11ion ot the oral hatim.o~ as not fatall,y inJuriou1 
within the intent of the ,1th J.rticle of War. :But the remedial 
proTiaiona of the 57th J.rticle of 111.r aay not, according to the 
plain import of ita term.a, ,e inToked to make competent the oraL 
eTidence in the instant caae 'llhich ii otherwise inadmiuible or to 
au.pply mining proot of an euential element of the of'fenae. Yith• 
out thia oral incompetent eTidence there 11 no proof in the instant 
caae of' the materialit7 of the fal1e teatimo:DJ' of accused. 

G. For the rea10111 atated, the Board of ReTiew holds the 
record of trial lega111 au!!ioient to aupport only 10 much of' the 
finding• of gu.ilty as inTOlTe !indinga of' guilty-of the leeaer 
included of'f'enae of false ,wearing in Tiolation of the 96th Article 
of War, and legally sufficient to aupport the sentence. 

!lf&~k Judge Ad,ooah, 

~Judge A4vocate, 

. Judge AdTooate. 
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·;I.AR DEPART!.1:::::NT 
!n The Office Of The Jud[;e .Advocate Gei!eral 

Vla.s hington. 

:: 
Military Justice 
Cell. 192731. OCT 7- 1930 

UNITED ST.ATES ) TH.mD CORPS .AREA 
) 

vs. ) Trial by G.C.M. convenea. at Fort 
) J.1yer, Virginia, l!..U3'(lSt 15, 1930. 

Private First Class lIORTON ) Dishonorable discharge and con
O. GUTH (6751688), Troop F, ) finere n t for six ( 6) years. 
3rd Cavalry. ) Penitentiary. 

fu..'"'V'IEW by the BO.lRD OF REVIEW 
:McNEIL, CLINE 1JID HOOVER, Judge .Advocates 

.ORIGINAL EXAlIIlIATIOU by FR,'J!KLIN, Judge Advocate 

1. The accused was tried upon the following charge and speci• 
fica.tions: 

CHARGE: Violation of the 93rd .Article of war. 

Specification 1: In that Private First Class Morton o. 
Guth, Troop F, 3rd Cavalry, acting in conjunction with 
Private First Class Frederick Williams, Troop F, 3rd 
Cavalry, did, at Fort Myer, Virginia., on or about July 
25, 1930, with intent to commit a felony, viz: robbery, 
comnit an assault upon Thoms F. Crane, by willfully -uxl 
feloniously striking the said Thonas F• Crane on the 
face with a v1eapon. 

Specification 2: In that Private Fh' st Class Morton o. 
Guth, Troop F, 3rd Cavalry, acting in conjunction with 
Private First Class Frederick Williams, Troop F, 3rd 
Cavalry, did, at :Port Myer, Virginia., on or a.bout July 
25,1930, by force A.Dd violence and by putting him in 
fear, feloniously ta.kB, steal and carry a.way from the 
person of Thomas F. Crane, money to tm value of Twenty 
Five ($25.00) Dollars • 

.Aooti.aed pleaded not guilty to the Clnrge and SI8Ci:rica.tion and 
was found guilty of Specification l, except the words "with a. weapon", 
of the excepted words not guilty, guilty o! Specification 2 and gailty 
of the Charge. 1vidence of one previous conviction by smmna.ry court-

martial for being drunk and disorderly in qU.arters in viola.ti on of the 
-1-
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• 
96th .Artiole of War, was introdnoed. He was sentj;lnced to dishonorable 
disoha.l"ge, forfeiture of all pay and allowances due or to becaie due 
and confinement at hard labor for six years. The reviewin;; authority 
approved the sentence, designated the United State• Penitentiary, 
Atlanta, Georgia, as the pla.oe of confinement, and forwarded tb3 record 
pursuant to too ]?rovisions of .Article of War ooh . 

2. The evia.ence shows that on the evening of July 25, 19::0 ao-
3used, :Mr. Thomas r. Crane, and other persons including soldiers, were 
at a place termed ''Sergeant W::i.rd's speakeasy<' located on Ninth Street,
s.w.1 Washington, n.c. (R. 9, 10, 21, 25, 44). While paying for liquor 
served there, Crane took fron1his pocket money in the amount of twenty 
dollars or more (R. 17). Between ten and eleven o'clock Sergeant :7ard 
reqmsted Crane to take certain members of the party to Fort Myer, 
Virginia, in his automobile (R. 10). Crane complied with this request 
and at the time of leaving was accompanied in his car by accused and 
three other soldiers, including Privates Vlilliams and Gallcw ay (R. 101 
26 1 27). Enroute to Fort Myer the ;:arty stopped at a second"speakeasy" 
at which time Galloway left and one Roslick joined the i:nrty (R. 261 

27). All entered the speakeasy wmre ea.ch Vl'1S served with beer. While 
there Crane again displayed some of his money, including a ten dollar 
bill, at the time he paid for the beer (R. 14). Leaving this place 
Crane drove his canpanions in the direction of Fort Myer. Enroute they 
stopped t.vice, once at a gasoline filling station and shortly after• 
wards to urinate (R. 10, 11, 27). Proceeding thereafter they soon 

rea.ohed a lonely stretch of road and Crane was requested by accused to 
stop s9 that he might urinate. Crane stopped 1n a.n isolated place and 
accused and Williams got out and went to the right rear of the car 
(R. 11-12). Upon returning accused, approaching from Crane •s right, 
spoke to Orane, who v1:1S in the oar, and -then struck him several blows 
in the face u.nd a.bout his head (R. 12), da.xing him (R. 16). Some one 
made a rennrk a.bout "getting the dough." (R. 13) • and a hand w:1s 
reached into Crane's trouser pocket nearest accused and twent~five 
dollars in money was t~ken there:trom (R. 14). Crane testified th.t 
when struck, he attempted to eet out of the left side ~ his car but 
was stopped by Williams (R. 13, 16, 22), and that he was in fear of 
his life during- the a ttacll:. Finall1 escaping from his assa.iL'lnts, he 
ran in the direotion of Fort llyer. A passing antomobile took him to 
the guardhouse at Fort I:yer, and he reported the events anl. reaeived 
treatment by a medical officer of laceratiora on his face caused by· 
the assault (R• 13, 14, 23, 25). 

_ Private First Class. Frederick Willia.ms testified for the defense 
that he saw accused ••stiffen•• and attempt to strike Crane (R. 49), and 
that witness, who was on the right side of the car "grabbed Q'ttth by tm 
shoulder and told him to cut it out.* * * I had been drinking a.nd I 
could not handle him,. so I walked awayelf Witness also tes t.i fied that 
the "fight'' stopped ''as quickly as it started" '.1nd th1t he and accused 
went. home together. Accused "didn't h'1ve any money'' (R. 46, for the 
next morning he asked witness to ~et him some cigarettes (R. 50). 

-2-
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.Accused n.fter being ua.rned of his riihts as :.i. wi tress in his 
ovl?l behalf el_ected to rer.nin silent (R. 52). 

::: 

3. The eviuence sHfficiontly shov,s that at cl.bout the time and 
plxe alleged o.ccused violently struck the civilian Crane ubout the 
face, perhaps with his fists, and th·,t throt1gh this use of force anl 
through the fear on Crn.ne 1s F,rt which tho attack en3endered, suc
ceeded in stealing from Crane's person money in tho amount ~ ~;25.oo 
as alleged. The essenti3.l .t,lements of the offenses of robbery and 
assault with intent to conr.ii t robbery as :.i.lleged were sufficiently 
proven. 

Inasmuch as tho tv,o offenses were but clifferent aspects of the 
same transaction, :punishment should be imposed only with respect to 
the more serious<.offense, robbery (See Par. 80a., IJ.c.11.). 

4. A brief submitted subse~uent to the trial by 4efense counsel 
has been considered. It is addressed to the sufficiency of the evi
cence to show that money was actually taken by accused, that is to 
show that robbery was actually accomplished. The record of trial 
contains direct evidence that through force and violence and by 
putting Crane in fear, ¢25.00 in money ,·ia.s taken from his pocket dur
ing the course of en- innediately '.J.fter the ass:iu 1t, and, in the 
opinion of the Bco.rd of Review, the circunstances under ,,hi ch it was 
taken f'Ully justified the court in concludin~ th:i.t this money wqs 
stolen by accused. 

5. The charge sheet shows accused enlis fed J mur..ry 11, 1928 
with a.piroximately three years prj or service and that he was 27 years 
of n{;e at th~ t:ime o:r the cormniss:lon of the offenses. 

6. The court \~~s legally constituted. No errors injuriously 
affecting the substantial rights of accused were col!l!llitted dnring 
the trial. The record of tria.l is legally sufficient to support the 
findings ani sentence. Confinement in a penitentiary is anthorized 
by the 42nd. 1.Article of War for the offense of robbery involved in 
Specification 2 of the Charge, recognized as an offense of a civil 
nature a.nd so punishable by confinement for mo-re th.:1.n one yea.r by 
Section 284 of the ~ederal Penal Code. 

E. C. JlfcNEIL 

J'Udge Acivoca.te. 

RU:tERTD. H'JOV?iR. 
dge .il.d.vooate. 
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·,till DEP.llm:ENT 
In The Office Of The JUige .:.a.vocate General 

\lashinc;ton. 
::: 

Llilitary Justice OCT t j '930 
Cell. 192877. 

U !I I T E D S T A T E S ) 
) 

vs. ) Trial by G.c.:r.r. convened at 
) Fort Robinson, Nebraska,
)Private LIELVEN E. BUTLER ..illgust 26, 1930. Dishonor
)(6220334), COill]?any K, 25th able discharge, suspended,)Inf::i.n try. and confinement for three) (3) months. Fort Robinson,) lfobrask:h 

OPINION by the :oo~um OF ID.'VIRJ 
l!cNEIL, CLINE and HOOVER, J\ldge Advocates 

ORIGHL~ E:D-U.:IN.d.TIOn by .a:::ER, Judge Advocate 

1. The record of trial in the case of tba soldier named 
above, having been examined in The Judge .Advocate General's 
Office and there found legally insufficient to support the find
ings anl sentence, has been examined by the Board of Review and 
the .Board submits this, its opinion, to The Judge Advocate Gener
al. 

2. 1i.ccused was tried upon too following charge and specifi
cation: 

CRAlGE: Violation of the 58th lirt1cle of War. 

~pacification: In that Private llelven E. aitler, Company 
K, .25th Infantry, did, at Fort Huachuca., Arizona., on 
or about June 1st, 1929, desert tbe service of the 
United States and did rennin absent in desertion until 
he was apprehended at .i;lliance, Nebraska, on or about 
June 30th, 1930. 

He pleaded not t;uilty to, and was founi guilty of, the Charge and 
Specific~tion. Uo evidence of previous convictions was intro
dnced. He was sentenced to dishonorable discharge, forfeiture of 
all J.Xl.Y and alloTiances due or to become due, and confinement at 
hard labor for one year. The reviewing authority approved the 
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sentence, but 'remitted nine mont~ of the confinement imposed, 
directed its e~ecution, suspended the dishonorable discharge 
and designated .i'ort Robinson, Nebraska, as the ph ce of confine
ment. The sentence was :gublished in _Genaral Court-l!artial Order 
no. 327, Headquarters Seventh Corps .iirea, September 9, l~O. 

3. i'he record of trial shows that the order appointing the 
court (Far. 3, s.o. 159, Headquarters 7th Corps ~ll°ea, JUly 11, 1930) 
did not designate a law member and the Corps :,rea JUdge li.dvocate in 
a letter to this office dated September 27, 1930, a copy of ,·h ich 
is attached to the record of trial, confirms the fact tln. t no law 
member for this court was detailed by the convening authority• 
.Article of \Var 6 provides, inter alia., that 

"The authority appointing a general court-martial shall 
detail as ·one of the members thereof a law member, who 
shall be an officer of the Judge .Advocate General's De
partment, except 'bha t when an o ffi. cer of that depart
ment is not available for the purpose the appointing 
authority shall detail instead an officer of some other 
branch of the service{selected by the appointing au
thority as specially)qualified to perform the duties of 
law member." 

The foregoing provisions of tbe 8th .Article of \'/ar have been re
pe:l.tedly held to be manchtory (c.11. 159140, LU Temple; c.11. 159143, 
Do.vis; c.11. 159144, }.nd.erson; C.l.1. 159146, Heenan; c.:r.1. 159147, 
Reese; c.u. 159228, \lilley; c.lI. 163239, <,unningham; c.11. 163259, 
i~d.ldns; c-11. 166057, Dunn; c.:u. 187098, Henshaw; c.11. 187201, 
Bokosld.). ~he record o :t' trial contains not hint; to indicate t:tn t 
a.n officer of the Judge Mvoca.te Gc,mral's Department or an officer 
of some other branch of the service specially qualified to perfoi'm 
the duties of law member was not available for such detail. 

ITo law member m.vine been detailed in this c3.se in conformity 
with the mandatory provisions of the 8th A.rt icle o~ 1/ar above cited, 
it follo\·1s that the cotll:'t v,hich tried accused w.1s not legally con
stituted, \7aS without jurisdiction to try the accused and that the 
:proceedings were null and void ill?. initio. 

4. For the reasons 1;1to.ted, the Board of Review is of tm 
opinion that the record of trio.l is legally insufficient .to sa:pport 
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the findings ruid sentence. 

JUd.:;e .Advocate./tM!~ 
Judge .Advoc:ate. ~~ 

Judge Advcmate. ~ 

To Tb.a Judge .Advocate General. 
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\'lAR DEPARTMF.l;T, 
In the Office of The Judge Advocate General, 

'l/ashin~t"on, D. c. 

Uilitary Justioe 
C.M. 192882. :: 

UNITED STATES J FIP.ST CAVALRY DIVISION 
) 

vs. ) Trial by G.c.~•• convened at 
J Fort Bliss, Texas, August 14, 

General Prisoners CHABLES) 1930. Dishonorable discharge
L. HILBURN and LEO R. ) (suspencted) and confinement 
MORGAN. ) for five (5) years as to 

) each accused. 
) Disoiplinary Barracks. 

OPINION of the BOARD OF BEVIEV/, 
McNEIL, CLINE, and HOOVER, Judge Advocates. 

ORIGINAL EXAMINATIOII by 1,:0FFETT, Judge Advocate. 

l. The record of trial in the oase of the general prisoners 
named above having been examineJ in the office of The Judge Advocate 
General and held legally insufficient to support the findings and 
sentence in pa.rt, has been examined by the Board of Review and the 
Board submit, this, its opinion, to The Judge Advo~ate General. 

2. 'l'he accused were tried un the following charge and speoifi-
cation• 

OHARGEa Violation of the 58th Article of War. 

Specifications In that General Prisoner Charles 
L. Hilburn and General Prisoner Leo Ro Morgan, 
did, at Fort Bliss, Texas, on or about the 
14th day of July, 1930, acting Jointly, in pur
suance of a connnon intent, and in th9 execution 
of a conspiracy to desert the service of the 
United States, previously entered into by them, 
desert the service of the United States and did 
remain absent in desertion until they were ap
prehended about nineteen (l91 miles from Fort 
Bliss, Texas, on the Newnan road. on or about 
the 14th day of July, 1930. 

Each aocused pleaded not guilty to, and was found guilty of, the 
Charge am. Speoification. Ea.oh was sentenced to be dishonorably 
discharged the service, to forfeit all pay and allowances due or to 
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become due, and to be confined at hard labor at such place as the 
reviewing authority mignt direct for five years. The reviewing 
authority a~proved the sentence as to each accused and directed its 
execution, but suspended the dishonorabie discharge, and designated 
the Pacific Branch, United States Disciplinary Barracks, Alcatraz, 
California, as the place ot confinement. The sentences were pub
lished in General Court-M9.rtial Order No. 270, Headquarters First 
Cavalry Division, Fort Bliss, Texas, September 9, 1930. 

3. The evidence shows1 On or about July 14, 1930, the ac
ovsed, both ":paroled prisoners," at Fort Bliss, ~ezas, were sent by 
the provost sereeant to work without sentries at the remount station. 
Upon being informed by a member of the guard that accused had not 
returned fro,1 their work at ll 130 A.:M., the provost sergeant went to 
the remount station and there was "told" that both prisoners had left 
"their team" in the corral and had disappeared. After searching the 
post for accused until 4:00 P.M., the provost sergeant returned to 
the g,~ardhouse (R.10,11). W'nile on his way back to the post on the 
afternoon of July 14, 1930, an officer saw the two accused on the 
Newmc.n road. When he stopped his car about 150 yards fro1;1 them, 
both accused ran and the officer continued on to the post (R.9). 
Upon his arrival at about 5100 that afternoon he, together with the 
provost sergeant and the sergeant of the .guard, in an automobile, 
started in pursuit of accused. At a point about fourteen miles from 
Fort Bliss, and within one and one-halt miles of Newman, the two ao
oused were seen about 600 yards fro:>1 the road. As the officer and 
nonoom~issioned officers left the car the two prisoners besan run
.nine towards Newman. After a short chase on foot accused Hilburn 
was captured, and at about the same time and place accused Morgan 
was discovered hiding behind a bush. The two were then returned to 
the post. Hilburn said his sister was ill and he was eoing home to 
see her (R.7-12). 

4. It was thus shown by the evidence that accused, both Class 
A prisoners, we~e, on the morning of July 14, 1930, sent out without 
sentries to work on the post of Fort Bliss, Texas. Not having re
turned to the guardhouse at 11130, an unsuccessful search of the 
post for them was instituted. About 5a00 P.M. the same day they were 
ap-prehended while together endeavoring to escape at a point about 
fourteen miles from Fart Bliss. Such evidence establishes breach of 
:parole on. the part of each accused and at the same time the offense 
of desertion. Their acts in leaving the post under the circumstances 
as shown by the record and their efforts to escape apprehension when 
overtaken about fourteen miles from the post by a searching party 
justify the inference that it was the intention of each accused per
manently to absent himself from the service. 
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However, they are charged with, and convicte4 of, the offense 
of desertion 'nhile aoting jointly, in the pursu:lnce of a common in
tent, and in the execution of. a conspiraoy to desert. Desertion 
in the execution of a conspiracy is recognized as a more serious 
offense than simple desertion and is punishable under pa.ragra:fh 
104 ..Q., Manual for Courts-I!artial, by double the period of oonfint
~nt award.able for simple desertion even in its most serious aspect. 
S5, under a charge of desertion in the execution of a oonspiraor, 
proof of the existence of a oonspi.racy is vital to a conviction. 
(Far. 130 ..§., M.C.M.) 

"A oonspiraoy is an a~eement by two or more persons to do an 
illegal act, or to do a legal aot by illegal method.a." A combina
tion of minds in an unlawful purpost 1a the foundation of the of
tense of conspiracy. (u.s. v. Kissel, 173 Fed. 823; Hyde v. u.s., 
225 u.s. 347; C.M. 187319, Line.) In the opinion of the Board of 
Review the proof in the instant case fails to meet this requirement 
of the law. The oompetent evidence of record tending to support 
the allegation of conspiracy shows only that the two accused were 
sent out to work on the morning of their all&ged offenae; that they 
left the post at sometime prior to 11130; and that they were ap,-. 
prehended together. It does not appear that they were sent out 
together, worked together, or left the post together. For aught 
that appears of record they did not see or speak to one another 
during the day of their absence until a ilhort Ume prior to thetr 
apprehension. The mere tact that they were together at that time 
is not sufficient evidence of the existence of a conspiracy. ~o 
establish a conspiracy even in those oases in which the offense 
which is the object of the conspiracy is cap&ble of being commit
ted Jointly \such 1s not the case with desertion), the eTidenct 
must be such as to show that accused did something other than 
participate in the substantive offense which is the object of the 
conspiracy (United Stutes v. Reitler, 274 Fed. 401J. Federal 
civil courts have held in two comparatively recent cases that where 
the evidence showed only that two accused were riding in automo
biles which, on being stopped, were found to contain liquor, there 
was insufficient to establish aceused.'s guilt of the offense of 
conspiring to possess and transport intoxicating liquor (Stafford 
v. United States, 300 Fed. 537; Jianole v. United States, 299 Fed. 
496). In c.u. 186947, Bopp and Aldrich, it was held by the Board 
of Review that the mere presence of a person at the scene of the. oom
misslon of a robbery by another, in the absence of evidence of pre
concert or of intent to participate if need be, is not sufficient 
basis for an inference of his participation as an accessory or prin
cipal therein. 

-3-
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The testimony that the provost sereeant was told that ao
cused left "the!r team" at the corral and then disappeared was 
obviously based on hearsay and was there(ore incompetent. This 
was the o~ly evidence produced which really tended to show that ac
cused wers together prior to their desertion or that they left to
gether, and probably intlu~oed the oourt in its findings. Its in
troduction and consideration by the court was error. 

The CO!:"petent evidence in the case at hand shows not}•in~ other 
than that each accused deserted, and t~ere bein~ a failure o! proof 
as to prearrangement, agreerrient, or combination of minds in an U..'1-

lawtul :purpose, it follows that neither aocused can legally be con
victed of the offense of desertion in the execution of a conspiracy. 
The evidence, however, does warrant their respective convicticns of 
the lesser incluo.ed offenses of separatelr deserting the service at 
Fort Bliss, Texas, on or about Jul~- 14, 1930, and remaining absent 
in desertion until a!)I)reaended on or about July 14, 1930, ne~r 
Newman, Texas. 

As to eaoh accused the maxi.mum punishment authorized by para
gra].:h 104 .9.. of the L!anual for Courts-&rtial for the offense of 
,hich they are properly convicted is dishonorable ..discharge, for
feiture of all pc;.y and allowr.nces due or to become due, and con
finement at hard labor for two ani one-hal.f years. 

5. For the reasons st~ted., the Board or Review is of the 
opinion that the reoord of trial is legally suff'ioient to support 
onl~; so much of the finding of guilty of the Specification as finds 
each aocused separately deserted the service at Fort Bliss, Texas, 
July 14, 1930, and remained absent in desertion until he was ap
prehended near Newman, Texas, on or about July 14, 1930; ani legal
ly sufficient to sup-port only so much of the sentence ~s to eaoh 
aocused as includes dishonorable disoharge, forfeiture of all pay 
and allowances due or to beccme due, and confine~ent at hard labor 
for two and one-half years. 

~/~Judge Advocate, 

~~.Judge Advocate. 

, Judea Advocate. 

To The Judge Advocate General. 
-4-
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WAR DEPARTMENT 
In the Office ot The Judge Advocate ~neral 

Washington, D.C. 

:Board of Review 
C. M. No. 192911 

UNITED STA.TES ) FIRST DIVISION 
) 

v. ) Trial by G.c.ic., convened 
) at Camp Dix, New Jersey, 

Private JOSEPH WECK.ERLE ) August 25, 1930. Dishonor
(6680266), Service Company, ) able discharge and two (2) 
16th Infantry. years confinement • Dh-\ ciplinary Barraclta. 

HOLDING by the :BOA.BD OF RfflEW 
McNEIL, CLINE and HOOVER, Judge AdvocatH • 

ORIGINAL EllMINATION by DINSMORE, Judge .ldvocate. 

l. The record or trial in the ca1e or the above named soldier 
baa been examined by the :Board or Review, and found legally 1uft1cient 
to su.pport the findi?lBS of guilty of the Charge a?d Specification 1 
tbereunder • 

2. By Specification 2 of the Charge it 11 alleged that accused. 
did take, 1teal and carry away a polo shirt or the value of $2.50 
and a kodak of the value of fl8. The onl,' teatiaon;r aa to the value 
ot' these arUolH is that of Captain R. i'. ~WJ11l, 18th Infantry, 
who stated that the shirt was ,rorth approximately $2.50 and the 
kodak approximately $18 - "between fifteen and eighteen dollara• 
(R. 8,9). The articles were before the court. It doe• not appear 
that thia witnesa waa an expert or wa, otherwise q11&lified to expre11 
an opinion a, to the value of the article,, and his teati&O?J¥ 11 not 
sufficient to support the finding of value·in exce11 of t20. ·IJl 
view of the nature of the articles their inspection by the court did 
not alone Juetify &?JY 1'1nd1?1B of value other than that they were of 
some value (c.u. 14.4763, Parker). The evidence ia legally sufficient 
to support only so 1111'.Ch of the fiDiillB• o! guilty of thia o!!enae 
aa involve, a finding of guilty of larceny of the article• deacribed, 
of aome value, an offense for which the maximulll puni1hment by con-

. !1nement authorized by paragraph l04 ~ of the Mt.nu.al for Courta-llartial 
11 confinement at hard labor for six montha. 

z. Por the reaeona stated., the Board ot ReTiew holds the record 
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legally sufficient to support the t1ndi11g1 of guilt7 ot the 
Olarge and Specification 1 thereunder, l~gall)' 1utticient to 
support only so much or the tind.i11g ot guilt7 of Specifio&Uoa 
2 as involves a finding of guilty of larce~ of the article• 4••
cribed, of some value, and legall:, sufficient to aa.pport onl7 10 
much or the sentence as involve, dishonorable di1cb&rge, for
feiture or all pay and allowancee due or to become due, and con
finement at hard labor for one (1) year and 11.x (6) monthl • 

.. 
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Wil DEP.AB'lJ4F3! 
1u The Ottice Ot ~ Judge .AAvoeate Gderal 

Waahi:z:igton. , 

JalitarJ Justice 
C.Jl. 192940. 

Ull'ITEI> S!rA'?ES ) 
) 

Vlh ) 
) 
)Private SILAS 11. FEOOUS0ll' 

(n--1492365), Headquarters ) 
Bat teey and Combat !rain, ) 

)2lld l!attalio!l, 76th Field 
).Artilleey. 

. 
smom> DIVISIO::I 

5!?'1al b7 G.c.:u. convened. at 
Fort Sam Houston, tuu, .6.Ug\:lat 
21, 1930. Diahonorable 41Klazoge 
and confinement tor dz (6) JDOnll.. 
Fort Sam Houston, !exaa. 

ROLDOO by the BWm OF REVIEW 
JdoXEIL, CLINE and. IIX>VER, Judge .Advocates 

OlUGillAl, EXAU1NA.TI0lf b7 DlNSMCmE, c1'1dge Advocate. 

1, The record of' trial in the case of' the soldier mmed 
above has J,een examined by the Boa.rd ot Beview and f'ound legal-
17 sufficient to support thl findilJgs of' guilty of Oha.rge I and 
its Specification and the sentence. · 

2. The evidence 11 not legall7 snfficient to support the 
findings of guilty of Charge II and its Specifioation by which 
11 charged the embezslement by aooused of money in the amowit ot 
$15,00, entrusted to him by one .?.:riohael Kamel&, The nidenoe 
ahows that accused, while on duty a1 a battery mesa aergea.nt, 
absented h1maelf without leave on September 4, 1929 (Elt. l),. 
Prior to this date he had tram Ume to time received oolleoU01111 
from boarders at his battery tness, of which Dmela. was one. Ool• 
leot1ons amo'lllltillg to $31,00 ma.de on ~t 10, 1929, were :proper
ly turned 1n to the organization comtnaJ1der, bUt no ctlleotiou 
were received trc:m accused in September, and no oolleotion oOTel'
ing Dmela's board for Allg'llst, 1929, w as received. b7 the or
ganization (~. 21. Eunela te1tified that he paid board to ac
cused 1n the smmier of 1929, and. that 11the last month• aooused 
was with the battery witneH turned over $15.00 to h1m., thia be
ing tbs laat pe.~nt ma.de and the only !)81ffl8nt of exactl.7 that 

amonnt. xamela also testified that be did not :mow whether '111• ·. 
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pa.~ent was made 1n .AngtB t or September, or whether the pa;vment 
covered board for July er ilugust. He did not amplify his state
ment tha.t the pa~ent was ma.de "the last mouth" of accused's duty 
with the battery and it is evident that these worda might mean 
the la.st full month (..Auo,at) during which accused was on duty. 
The testimony fails to show tha.t accused received any money for 
which he did not properlf account. 

3. For the reasons stated, the Board of Baview holds the 
record of trial legally sufficient to support the findings of 
gtlilty ot Charge I and its Specification and the sentence, but 
legally insufficient to support the findings of gnilty of Charge 
II and its Specification. 

~~f-Y:dge Advocate, 

Judge .Advocate. 

Judge .Advoo ate. 



W.AB DEP..t.Im.!E1lr 
In The Office Of The Judge Advooate GeneraJ 

WashiDgton. 

l!ilitary J\lstioe 
C..lle 192952. 

,U 11 I T E D S r A T E a 
} 

vs. ) 
) 

Private H.UlOLD w. SCOLES l 
(68i7363) , Machine ·Gun } 
Troop, 4th Cavalry. J 

J 

Trial by G.O.iI. convened at 
Fort Meade, Sou th Inkota., 
September 4, 1930. · Dishonor
able discharge and con.tinement 
for one (1) year. Diso1plinary 
lbrra.olm. 

HOLDim by the BO.ARD Cir EEV'IE'.V 
llom!IL, CLINE and HOOVEB, Judge ~vocatel! 

ORIGIIUL.EX..W.1N1...TI0If b7 .DID10llE, Judge Advocate. 

1. The record of trial in the case of the soldier name4 · 
above has been uamined. by the :Board. of BeTiew and tmuld to be 
legally auffioient to support the find~s of guilty ot Charge 
II and. its 6peolfioat1on, 

2• 'B:f the Specification, Clnrge I, accused is charged with 
tho larceny of a '})air of breeches, woolen, olive drab, the proper
ty of the United Statea, furnished am. in tended for the military · 
service, in violation of the 94th .Article of\br. The evidence 
sufficiently shows that about the date alleged a.caused stole troin 
Private Fred B• Gilson, a member of accused's compa.ll)', a pair of -
breeches, one witneH descrlbiDg them as "Philadelphia. breeches", 
which Gilson had ·prev10'181y obtained from another soldier (Jl. ~ 
8). The breeches were 1ntroduoe4. in evidenoe (B. ll). !rhey were 
marked 1I~ 7110 (ll. 6). 

There 18 no evidence that the breeches were the' proJerty of 
the United States. or had been isaued and intended tor the llili.. 
tary aen1oe, aa charged. The taoi that theJ were ttPhilad.elphia 
breeches" and, a.a mJ be inferred, were of the type used in the 
mil1t1U7 sen.ice, does not justi!J an inference that they were 
govermnent property, ror it ia a matter ot coIIIIlOn lalowled,ge that 
uniform utioles of this kind rra.y lHV,priYUely ptrcha.Bed and :;,er
sonally owned b7 aoldiera. The breoches _here d.esoribe4--.ere ob-

- ta.ined by Gilaon :tl'om a sol4ier in Rea.dqWu,ters Troop fUlll, so tar 
aa the nidenoe shows, were parsonally owned by him• The tailure 
to prove the ownership of the breeches, as charged, was fatal to 
the conviotiou unde this oh&rge and 1peoit1cat1on (O• It• 164042~ 
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Bodden; c-11. 191809, Price) .. 

3. For the reasons hereinabove stated, the .Boa.rd of Reviaw 
holds the record of trial legally sufficient to support the find
ings of gUilty of Clnrge II and its Specification, but legally 
insufficient to support the findings of guilty of Chi..rge I and 
its Specification, and legally sufficient to support only so much 
of the sentence as involves disb:)norable discharge, forfeitllre or· . 
all pay and allowance8 due or to become due and confinement at 
ha.rd labor for six ?110ntha• 

~tltvJ Judge.Advocate. 

~~ J'lldge Advocate. 

~ Judge Advocate. 
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WAR DEPARTMENT 

OFFICE OF THE JUDGE ADVOCATE GENERAL 

WASHINGTON 

W.litary Justice 
CM 193001 NOV 5 1930 

UNITED STATES ) FIFTH CORPS AREl 
) 

v. ) Tria.l. by G.c.u., convened 
) at Fort Thomas, Kentuclcy, 

Captain RICHARD s. GESSFORD ) .All.gust 7, 1930. J)i8lllissal. 
(0-8341), Infantry (DOL). ) 

OPINION' by the :BOARD OF REVIEW 
16.cNEIL, CLINE and HOOVER, Judge Advocates. 

ORIGINAL EX:AlilNATION by FRANKLIN, Judge .Advocate. 

l. The :Board. of Review has examined the record of trial 
in the case of the of'!icer named above and. submits this, ita 
opinion, to The Judge Advocate General. 

2. Accused was tried upon the following charges and speci
fications: 

CHARGE It Violation of the 93d. Article of War. 

Specification: In that Capt. Richard. s. Gessford., 
Inf., (DOL), did. at Lexington, Ky., on or about 
the 10th da.y of Jan., 1930, feloniousl.7 embezzle 
by frau.d.ulently- converting to his own use the sum 
of two hundred fifty-five dollars and. sirteen cents 
($255.16) the property of and belonging to Advanced 
Cou.rse ROTC, students, Universit;r of Kentuclq, and 
intra.sted to the said Capt. Richard s. Gessford 
for the pu.rpose of settling student indebtedness 
with the Reveille Legging Comp&JJJ', Leavenworth, 
Kansas. 

CHARGE IIt Violation of the 95th Article of War. 

Specifica.tion l: In that Capt. Rich&rd s. Gessford, 
Inf., (DOL), did, at Lexington, Ky., on or about 
Feb. 4, 1930, with intent to deceive, wrongfu.l.l.7 



(5,4,1 

and unlawfu.lly make and utter to the First 
National Bank a.nd. Tiust Co., Lexington, Ky., & 

certain check in words and figu.res as follows, 
to wit: "The Fort Thomas Bank, Fort Thomas, 
Kentucky. Pay to the order of cash - $200.00 
Two hundred a.nd no/100 - dollars ••••• 
Richard s. Gessford, Ca.pt., Inf. (DOL)tt and by 
means thereof, did fraudulently obtain credit 
to his account with the said First National Ba.nk: 
and Tru.st Company in the amount of $200.00, he, 
the said Capt. Richards. Gessford., then well 
knowing th.at he did not have and not intending 
that he should have sufficient f'wld.s in the ,a.id 
Fort Thomas Bank for the payment of said check. 

S:pecification 2; In that Cs.pt. Richard s. Gessford, 
Inf., {DOL), did, at Lexington, Ky., on or about 
Feb. 3, l930, wrongfully a.nd. unlawfully make a.nd. 
utte~ to the City Hall Garage, Louisville, Ken
tucky, a check on the First National Bank a.nd 
Tru.st Co., Lexington, Ky., for two hundred twenty 
five dollars and fifty cents (tj225.50), and by 
means thereof, did fraudulently cause said check 
to be pa.id by the said First National BSJ:lk and. 
Trust Co., he, the said Ca.pt. Richard. s. Gessford, 
then well knowing that he did not have and. not 
intending that he should have sufficient f'wld.s in 
the said bSJ:lk for payment of said check. 

Specification 3; In that Captain Richards. Gessford, 
Inf. (DOL), did, at Lexington, Ky., on or about 
Feb. 10, 1930, with intent- to deceive, wrongfully 
and unla.wfu.ily make and utter to the Fort Thomas 
BSJ:lk, Fort Thomas, Ky., a check for four hundred 
fifty dollars ($450.00), on the First National 
BSJ:lk and Trust Co., Lexington, Ky., he, the said 
Capt. Richards. Gessford., then well knowing that 
he did not have and not intending that he should 
have sufficient fund.a in the said First National 
BSJ:lk a.nd Trust Co. for the payment of said check. 

Specification 4: {Finding of Not Guilty.) 
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Specification 5: In that Capt. Richard s. Gessford, 
Inf., {DOL), did, at Lexington, Ky., on or a.bout 
Feb. 10, 19W, with intent to deceive 1ls.jor Owen 
R. ?!eredith, Inf., (DOL), P.M.s. & T., University 
of Et•, Lexington, Ky., officia.117 state to the 
said Ma.jor Owen R. Meredith that he, the said 
Richard. s. Gessford, believed he had sufficient :t'a.nd.1 
in the First National Bank and Tru.st Co., Lexington, 
K'y , on or about Ja.miar-.r 10, 1930, for the p~ent of 
a two hundred fifty'-five dollar and sixteen cent 
(1255.16) check, which statement was known b7 the 
said Capt. Richard s. Gessford to "be untra.e. 

Accused pleaded not gu.ilty to the charges and specifications. 
He was found not gu.ilty of Specification 4, Charge II, and guilty 
of the charges and remaining specifications. No evidence of 
previous convictions was introduced. He was sentenced to be dis
missed the service. The reviewing authority a.pproved the sentence 
a.nd fol'Vlarded the record for the action of the President under 
Article of War 48. 

Charge I and its Specification and 
Specification 5, Charge II. 

The evidence shows that accused reported for dut1 as e.n 
instru.ctor of the R.o.ir.c. Unit, University of Kentucq, Lexillgton, 
Kentucky, a.bout September, 1928, e.nd remained on duty and as an 
assistant to the Professor of 1.U.litary Science and Tactics there 
until about June, 1929 (R. 10). It had for sometime been a 
practice of the Military Department at the University to purchase 
Sam Browne belts from the Reveille Legging Comp&ey' of Leannworth, 
Kansas, for A.dva.nceiCourse students, delivery being made in the 
fall a.nd p~ent being made in Janu.ary from collections from 
pa:y (comma.tation of subsistence) disbllrsed to the students at 
that time (R. 10-11). The individual students selected the types 
of belt desired, a.nd the Adjutant consolidated the seleotions and 
measurements, su.bmitted a single order covering them, and deliver
ed the belts to the individuals when received. from the seller 
(R. 19). Major Owen R. Meredith, Professor of Military Science 
and Tactics, testified that the purchases were made for the con
venience of the students (R. 23), that he believed that responsi
bility for settlement of the accounts rested, •1n the final 
an~s1an • on him or his department (R. 19 .21), and that "until 
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that account had been finally settled. I considered the money 
involved as belonging to the stu.dentsn (R. 19). On October 
8, 1929, as Adjutant, and upon the e:q,ress or implied direction 
ot Major Meredith, accused wrote the Reveille Legging Company, 
stating: 

"We wish to p~ace an order for fifty-three (53} 
Sam Browne belts, #209, as furnished our unit last 
year, !or the men listed. below, whose measurements 
are indicated••• 

This order is placed with the understa.nding 
tha.t payment fflA3' be deferred until receipt of colll!llll.ta
tion of subsistence about Ja.tm.ary 1, 1930. If you 
wish to d~continue this policy, kindly adviae us at 
once; otherwise, it is requ.ested that ,this order be 
ra.shed, &a the students' uniforms will soon be ready 
tor iasue. We assu.me &110 that prices tor these belt, 
will be the 1ame as for thoae ordered last year. • • *" 
(R. 21 162,71; ::Ex. F). 

The belts were ahipped by the, Reveille Legging Compa.:ny on October 
24, 1929, to the W.litary Department and distributed shortly 
thereafter to the individual student, (R. ll,59; Ex. F}. Ma.Jor 
Meredith directed accused to ma.k:e the necessary collections from 
the student, to pq for the belta (R. 12}. On January 10 and. ll, 
l9ZO • accused assisted in paying the 1tudents and collected from 
them, among other iswu, an aggregate amount o:r abou1i $255.16 on 
account of' the purcha.ae of the belt1 (R. 26'-29; Ex. A). On 
Ja:rms.ry Uth he showed l!&jor Meredith_ a c.opy of 1ihe collection 
sheet ahowing the collections (R. J.5). One of the atudents testi
fied tha.t he pu.roha.sed a belt from accused a.nd understood that the 
amount of the pa.rch&ee price deducted by accused was "to be paid 
to the mama.f'&eturer" ( R. 58-60). Payment fo: the belta wa.s not 
received by the Reveille Legging Company (Ex. rJ, and about 
Febru.ary lO, 1930 • Major Meredith received a letter from that con
cern requesting paymen1i (R. 14.,15; Ex. OJ. Upon receiving the 
letter, Major Meredith a,ked &ecu1ed about the account and the 
latter stated that he "had forwarded a check••• in payment 
• • • on or about_ the 11th of Jema.r,, 1950", a.nd showed Major 
Meredith what pu.rported to be a copy of & letter from accused to 
the Reveille Legging Company reciting inclosure ot a check for 
~255.16 in settlement ot the accoun1i (R. 16). 
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Du.ring the conversation accused. also stated. to Major 
Meredith, in substance, tha.t on or about Jamiar,y 10, 1930, he 
had, or believed that he had, sufficient :funds in the First 
Na.t ional Bank & Tru.st Company of Lexington, Kentuclcy, on which 
the check had been drawn, tQ pay it (R. 17,20). Su.ch a check ' 
was never received. by the Reveille Legging Comp~ (Elt. F) and' 
was nenr presented to the be.nk (R. 44). Al a matter of fact 
accused' 1 la.rgest balance in this bank during Ja.nua.r,y and until 
Febru.a.r,y 3d ws.s $16.'19• The check would not haTe been paid had 
it been presented during this period (R. 4.3,45). On Febru.ar,y 
3d. a .deposit of $263.42 was made, but on the 1ame day there were 
withdrawal, which reduced the balance to $94.71 (R. 37,38). On 
Febru.&r,y 4th, the balance was further reduced to $63.31 (R. 39; 
Ex. G l). On the same day a deposit of $200 by check, dram by 
accused.on a . .F9rt iboma.s, Kentuclcy', ba.nk (R. 54,44), was ma.d.e b7 
accused, but· on i'ebl'll&ry 5th the balance thua created wa.a reduced 
to $37.Bl. It did not again exceed thia latter amount (Ex. G l). 
The $200 check wa.1 not honored b7 the drawee ba.nk bu.t waa pro
tested on Febrwr.17 7tl1. and returned. unpaid ( R. 54 ,44; Ex. HJ. 
About Febru.a.ry 21, 1930, the accou.nt with the Reveille Legging 
Comp~ was pa.id in full from flmda transmitted to M.s.Jor Meredith 
by the father of accused. (Ex. l!). 

On June 7, 1930, accused. wrote and submitted. to the 
Comna.nd.ing General, Fifth Corps Area. ( Ex. M), a letter in Which 
he stated. among other thinga, that 

~The collections in Ja.nuar;y, 1930. from the R. o. T. c. 
students in the aggregate amount of $255.16 referred 
to in the charges• were • • • to be pa.id by "f1J3' personal 
check. .Accordingl7, I forwarded a letter to the 
Legging Company under date of Janua.r;y 11, 1930, encloa
ing therein m:, personal check for ~255.16 drawn on the 
First Ua.tional Bank of Lexington, Kentuck;y. Th.ii pu.r
cha.ae as well a.s former pu.rcha.aes can be considered as 
personal contracts between the Legging Comp&lV' ,e.nd. 
m:,self for the benefit of the R. o. T. C. student,. 1 
would like to lay stress on the fact that all "f1J3' trans
actions with the Legging Compa..ey" had been on a personal 
business basis between that oomp~ and m,yaelf. 1 took 
the reaponsibility for the proper diatribution o! ita 
particular equ.ipment to the students and the collections 
there!or, and conside:-ed, and held. mJ'88lt :person.ally 
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liable for payments to the Legging Colll].)a.n.y for these 
accounts. • • • Fu.rther, with regard to the designa.
tio~, in the charges, of the :nun o! $255.16 as belong
ing to Ad.va.nced Course R. o. T. c. stu.dents, I would 
call attention to the fact that this sum represented 
:full payment by the stu.dents !or goods received by 
them and. on payment to me became automatically a matter 
of personal accounting between m;,yself a.nd the Legging 
Company a.nd. cannot be stated. as a :fund. belonging to 
the students themselves. The students had received. 
value !or value. The rest o! the transaction was be
tween m;,yself and the Legging Compa.cy. This is in fu.ll 
accord with my aforestated considered relationship to 
that company. When my check o! January 11, 1930, was 
mailed for this equipment I was of the opinion that 
there were sufficient fund.a in the First National Ba.nk 
& Tru.st Colll].)any to meet same. I regret that m;,y check 
was not received. by the Legging Company and sent 
through for collection as I am confident that had this 
occurred (even though, as it developed, insufficient 
:funds were on hand) I would have been able to meet 

· same on notice from my ba.nk of the overdraft as I had 
on previous occasions of overdraft at this bank. My 
mistake as to the a.mount of m:r bank balance was not due 
to wilful error as I believed. I had deposited. my pay 
check or other fu.nds in the First National Bank and 
Tru.st Company during the month of Jami.a:cy, 1930. Thia 
mistake was no doubt due to a disturbed. mental condition 
at the time. I had entirely lost track of Where m;,y 
deposits had been ma.de. ••·*I desire to emphasize 
the fact that there wa.s absolutely no intent on my part 
to embezzle funds. It is admitted that the entire trans
action I!l83' have been irregu.lar e.nd the proper discretion 
not used but it certainly cannot be held that I con
fiscated. funds which did not belong to me. The records 
will also show that on munerous occasions I had. charge 
of the distribution of company fu.nds, equipment, etc., 
snd ~here was never any irregu.larity for Which I was 
responsible• (Ex. U). 

He also stated in this letter: 
•

"I did make the. statement, that I believed at the time 
I wrote the check, January ll, 1930, there were 
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sa.fficient tu.nd.s to rq credit at the bank to pay said 
check. AB stated in answer to Charge I, the error as 
to~ bank balance was due to a disturbed mental 
condition, as well as to losing t..ra.ck as to just where 
~ deposits were ma.de, and how and When disbursed" (Ex. !!). 

!!iss Mary Anne Dunne testified for the defense that in 
Jarm.ary, 1930, while employed as a secretary in the Military 
Department of the University of Kentuclcy, she wrote for accusel 
a letter to The Reveille Legging Company, reciting the inclosure 
therewith of a check for $255.16. She identified in court a copy 
of the letter, which wa.s received in evidence {R. 57; Ex. l). 

Accused testified that he considered himself personally 
responsible for payment for the belts, that he had. been billed for 
them, and that he had. previously purchased goods from the same 
concern in & similar way (R. 62,63). It was, however, understood 
that he was not to pa::, for the belts until the students had pa.id 
him {R. 71,72}. 

Charge II and Specifications l, 2, and 3 thereunder. 

About Febru.a.ry 3, l9ZO, accused gave to the City Hall 
Garage or Louisville, Kentucky, in pa::,ment of a.n indebtedness to 
that concern, his check for $225.50, drawn on the First National 
Bank & Tru.st .Comp~, Lexillgton, i:entucq (Exs. G l,J) (Specifioa
Uon 2, Charge II J. At the beginning of business on thia de::, his 
balance with the bank was ll.29 • .la noted above, his be.la.nee had 
not exceeded $16.79 during the preceding days of Febru.a17 and the 
month of January (Ex. G l). On Febru.a.17 Zd, however, he ma.de & 

deposit of $263.42, but on the same day withdrew by his check made 
to "Cash• the sum of $170 (R. 38; Ex. K), thus reduCiJ'l8 his balance 
aa of that day to $94.71 (R. 38; Ex. G l). On the following day, 
Febru.ary 4th, his check for t3l.40 was also paid, thus reducil'l8 

• the balance, exclusive of a deposit to be next described below, 
to $63.31 (R. 39; Ex. G l). 

On Febra.a.ry 4th accused deposited with the First National 
Be..nk & Tru.st Compa.n;, his check for $200, drawn on The Fort !rhoma.s 
Be..nk of Fort !rhomaa, Kentucky ( R. 34 ,39; Exa. G l ,H, I) • Upon the 
BU.pposition tba.t this check would be pa.id, the First Na.tiona.l Bank 
& Trust Comp&cy" credited him with the amount thereof (R. 34,40) 
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(Specification l, Charge II}. As a result of this deposit 
the apparent bale.nee at the conclusion of bu.sines& on Febru.a.ry 
4th was $263.31 (R. 40; Ex:. G 1). On Febru.ary 5th the check 
for $225.50, given by accused to the City H&l.l Garage, was pre
sented to the First National Bank & Tru.st Company for payment, 
a.nd paid (.R. 40,41). From July 17; 1929, to Febl'\lary 10, 1930, 
accused's bale.nee at The Fort Thomas Bank was $5.34 only (Ex:. LJ 
and when the ¢200 check, deposited with the First National Bank 
& Tl'\l~t Company, was presented to The Fort Thomas Ba.nk for pay
ment bn Febru.ary 6th, it was returned. unpaid on account of in
sufficient funds (R. 51). 

An officer of the First Na.tional Bank & Tiust Com;p~ 
testified that the check in favor of the City Hall Garage would 
not have been paid by his bank had that concern known that the 
$200 Fort Thomas check deposited on Febl'\lary 4th would not be 
paid (B.. 41,45). Arter the $200 check was returned unpaid and 
protested., the First National Bank & Tru.at Company COillllUilicated 
with accused, told him that the check had been dishonored, and 
asked him to come to the bank and make an ad.Justment. Accused 
agreed to but did not do so. The officer of the bank thereu.pon 
communicated with MaJor Ueredi th, ~ accu.sed cs.me to the bank 
(R. 36} about Febru.a.ry 8th (R. 48). The cashier of The Fort 
Thomas Bank testified that accused had had an account with that 
concern for five or six yea.rs (B.. 49); that the account was in
active from July 17, 1929, to Febru.ary 4, 1930, and that during 
this period accused's bale.nee remained at $5.34 (R. 50). He 
testified that the check for ,200 was not honored because 

'*the Banking Department is Tery strict on onrdrafta 
and we &I.ways look for a call for a statement and we 
didn't like to show up any overdrafts in our state
ment. It is possible that at that time this check 
CB.me in and I turned it down" (R. 55}. 

Witness testified, however, that overdrafts of accused, in amounts 
not indicated, had been permitted by the bank and had been made 
good by the accused (R. 55). -

On Febru.ary 10, 1930, The Fort Thomas Bank received for 
deposit to the credit of accused a check drawn by him on the 
First National Bank & Tru.st Company of Lexington for $450 (Speci
fication 3. Charge II). The Fort Thomas :Bank gave accused. credit 
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for the deposit and tre.nsmitted. the check to Lexington for 
collection (R. 5~). On the same date accused ca.shed 8€&inat 
this account a check for $50, the bank: paying it because the 
caahier thought that the $4,50 check "would be good11 (R. 55). 
On Febru.ary 10th, the day- on which the $450 check wae drawn, 
accused's be.le.nee with the l'irst National..-Bank & Tru.st Comp~ 
wa.s $57.Sl, a.nd no deposits were thereaf'ter made (R. 421 Ex. G l). 
The check reached. the bank: for collection on Febmary 15th, at 
which time, because of insuf'ficien:::y of fu.nd.1, it wu returned 
unpaid (R. •'2,45 ,4:6 J • On the same day, atter the check had been 
receiTed and returned., this bank receiTed from accused a notice 
dated Feb?U&ry 11th requesting that payment on all checks except 
one for $32.50 be ,topped (R. 46). 

In his letter of' June 7th to the Corps Area Commander, 
above referred to, accused stated that at the times hia checks 
for $225.50, $200, and $450 were draw, he expected to have 
sufficient funds in the respective drawee bank:1 to pay them. In 
this connection, he further stated. that he had written "early in 
Jami.a:r:,11 , 1930, to Captain Hunter McGuire in New York City for a. 
loan of $500, expecting that the loan. would be made inasmuch aa 
similar onea had been negotiated previouely. •Early 1n Febru.a.r,r• 
not having received.~ reply to his letter, he telegre.phed to 
Captain licGuire, whereupon the latter advised that he had written 
a letter to accused which accused JIil.st not have received., and 
stated that it would be impossible to make the loe.n. When ac
cused found that he could not secure a loan sufficient to care 
for the $450 check, he immediately notified the bank: on which it 
was drawn to stop payment. On Febru.ary 13, 1930, he delivered to 
a motor com;p~ in Lexington a. Ford sedan automobile to be held a.a 
aecurity for payment of the $200 check and protest fee. L&ter 
he advised the motor comp8Jl3' to sell the car in order that the 
debt might be satisfied. (Ex. M). 

Captain Hlulter McGuire, lnfantey, testified for the 
defense, by deposition, that accused applied to him in Janu.a.ry, 
1950, for a loan ba:t that witneu advised. him, on a da.te which 
witneaa did not recall, that he regretted that he could not let 
him han the mon97. '11tnesa testified that he had previousl.7 
loaned accused $500 which had been reps.id a.a promised a.nd that 
from past dealing• he belined that accused. might reasonably h&Te 
expeoted him to make the loan requested. (Def. Ex:. 2}. 
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Ur. R. w. Collins, a horsebreeder and racer and cru.de 
oil producer, testified for the defense, by deposition, that 
about Febru.ary 10, 1930, accused verbally applied to him for a 
loan of $300 bu.t that witnes, verbally advised him that he 
could not make it at that time. Witness had previousl.7 loaned 
money to accused (Ex. 3) • 

• 
Accused testified that at the time the various cheeks 

in qu.estion were written he believed that he 1tould have sufficient 
fllnd.1 in bank to meet them when presented (R. 65}. With respect 
to the check for $225 .50 given to the City Hall Garage, he stated 
that he deposited about $263 on the moniing on which he drew 
the check and although he withdrew $170 on the same d&y", "at the 
time it was drawn I had the money, money to be used for that 
P\lrpose"• At the time the $200 check on The Fort Thomas Bank 
was drawn and deposited, accused believed that he would obtain 
money from Ca.ptain McGuire or Mr. Colline tor the P\lrpose ot 
covering it and in the event that he did not, that the bank on 
11hich the check: was drawn wou.ld possibly cash it although his 
balance was inlllfficient to cover (R. 70}. To cover the $450 
check, he ex;pected tlmds from Capta.in McGuire or Mr. Collins 
(R. 64,65). He te,tified that at the time of trial all his 
financial obligations were paid save debts in the amount of about 
$1000 or $1.200, and that all of hia remaining creditor, were 
satisfied with the arra.ngements which he had made for payment 
(R. 63) • 

There were introduced 1n behalf of the defense letter, 
of commendation from Colonel• L. D. Gasser, Infantry, and Dana. 
T. Merrill, I.G.D., and Lieu.tenant Colonel E. J. Moran, Infantry. 
Colonel Ga.seer stated that he considered accused ~a normal average 
officer" (Ex. 8). Colonel Merrill stated that the eervices of 
accused.had been satisfactory and that he had demonstrated his 
reliability aa an officer (Ex. 9). Colonel JJ:oran stated that he 
had found accused' a performance of duty satisfactory and his con
duct and habits exem.,lary (Ex:. 12). Letters from four former . 
officers referring to accused'• creditable se:vice in combat during 
the World War were also introduced (Elca. lO,ll,13,14). ·It appears 
by copies of correspondence introduced by the defense that accused 
was aeriously wounded in action in October, 1918 {Exs. 16-20). 

4. The evidence shows tha.t at the time and place alleged in 
the Specification, Charge I, accused received from individual 
students of the Adva.nced Course of the R.o.T.c. of the University 
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of Kentucky the sum of ~255.16, collected by him from monies 
paid on account of COlll!llll.tation of subsistence and intended to 
settle the indebtedness of the various students a.rising from the 
pu.rcha.se by them of belts, the belts having been ordered a.nd 
delivered, through accused, in October, 1929. The a.mount in 
question was owing to the Reveille Legging Company which had 
sold the belts a.nd it was the duty of accused to transmit it to 
that concern at once, as he contends he did attempt to do. The 
money was not, however, pa.id to the Reveille Legging Company 
until after complaint had been made, and in view of this and 
the other facts in evidence the court was justified in finding 
that the money intiusted to him was in fa.ct fraudulently con
verted by accused to his own use, a.nd that the offense of embezzle
ment was thereby committed. It was shown that on January ll, 1930, 
there was prepared for accused's signature a letter reciting the 
transmittal to the seller of a check to cover, and accused stated 
that he mailed with this letter a check on the First National Ea.nk: 
& Tiust Company for the a.mount owing. Neither the letter nor the 
check was ever received by the Reveille Legging Company a.nd the 
check was never presented to the ba.nk for payment. On the evidence, 
a conclusion that it was never sent by accused would be justified. 
In any event, had it been presented to the ba.nk it would not, on 
account of insufficiez:cy of f'u.nds, have been paid. Accused stated 
that he considered the transaction involving the purchase of the 
belts a personal one, that he believed that the obligation to pay 
for the belts was his own, and that his failure to make the pay
ment did not involve a breach of tra.st. :But the evidence as a 
whole, including the letter by which the belts were ordered, leaves 
no real doubt that a fiduciary relation did exist in that accused 
acted throughout the transaction as an agent for the individual 
students and the seller, and that being an agent for the students, 
it was his legal duty to transmit to the Reveille Legging Com;pany, 
in behalf of the students, the money received from them. 

The evidence also shows that on Febru.ary 3, 1930, accused 
made and uttered to the City Hall Ga.rage his check on the First 
National Eank & Tru.st Company of Lexington for $225.50, a.s alleged 
in Specification 2, Charge II. He made a. deposit on the same day 
sufficient to cover this check but promptly withdrew most of it, 
leaving, as he IIJl.St have known, an insufficient balance to care for 
the check when presented in normal course. On the following d~, 
as alleged in Specification 1, Charge II, he deposited his worth
less check on The Fort Thomas Ea.nk for $200 a.nd by means of this 
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deposit created' a.n apparent bala.nce with the First National Bank 
& Tiust CompS?13 sufficient to cover the check given to the garage, 
and thus caused its payment. It appears that at the time he 
deposited the $200 cneck he knew he had insufficient funds in 
The Fort Thomas Bank to pay it, and. since his balance at t_hat 
bank was a.nd had been for mMy months only $5.M and since the 
check was in fact dishonored, it Illll.st be concluded that he had 
no rea.sona.ble grounds for expecting that the check would be paid. 
He testified with respect to this latter check, a.swell as the 
others, that he believed that he could borrow money from friends 
sufficient to pay them, bu.tit is clear that this belief waa not 
reasonably Justified. His application to Collins was made orally 
and was denied at the time it we.a made. He had not at the time 
of the check transactions received from Captain McGuire a response 
to hia request for a loan, though more than sufficient time for 
transmittal of the response had ela.psed. Had accused genuinely 
relied on a loan from Captain McGuire, it would have been but 
rational for him to awa.1 t the fwld.s from this source instead of 
uttering checks known to be worthlesa in fact when uttered. on 
all the evidence, the Board of Review can reach no conclusion 
other than that the tranaa.ctiona with respect to theae two checks 
were frauduled in that they were conceiTed a.nd carried. out by
accused with the deliberate pu.rpose of obtaining by deceit:f'll.l 
meana :f'll.nds and credit to which he was not entitled and Which 
he had not been able to obtain by honest methods. His present 
assertion of good faith is not consistent with what he did. Be
cause of its fraudulent character, the manipu.lation by accused of 
the checks lml.st be deemed conduct unbecoming an officer and a 
gentleman and. violative of the 95th Article of War. 

The evidence also shows that on Febru.ary 10, 1930, ac
cused. made and deposited with The Fort Thoms.a Bank his check on 
the First National Bank & Tru.st Com;pany for $4,50, as alleged. in 
Specification 3; Charge II. It is shown that he knew at the time 
of depositing this check that he did not have sufficient funds in 
the drawee bank to pay it. For the reasons indicated above, the 
Board of Review is convinced that he did not have any reasonable 
grounds for believing that he would have sufficient :f'll.nd.a on de
posit for its pSJlll.ent when presented. Although he knew he had 
insufficient funds in The Fort Thomas :Bank to meet the check, he 
withdrew $50 from that bank on the day of the deposit• the payment 
being made with the expectation by the ba.nk that the check deposited
would be paid. It is tro..e that accused stopped payment on the $450 
check after payment had been refused by the dr&wee bank, bu.this 
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fraud in obtaining credit with The Fort Th.01118.8 :Ba.nlc and in using 
that credit had already been accom,plished. In the opinion of 
the :Board of Review, acoused' • oonduot with respect to this check 
was also unbecoming an officer and a gentleman within the mean
ing of the 96th Article of War. 

The eTidence fllrther show, th&t at about the time alleged 
in Specification 5, Charge II, acoused officially stated to Y.&Jor 
Keredith th&t he belieTed that he had aufticient fllnds in the 
J'irat National :B&nk: & Tra.11t Company on Ja.nu.ary 10, 1930, to pay 
the check Which he asserted he had sent to the ReTeille Legging 
COm.Pazl3'• Accused atated in his letter to the Corpe Area Commander 
that at the time the check was made he belieTed that he had suf
ficient bala.nce to care for it, this because of a deposit which 
he beliend he had made in that bank. In view ot all the ciroum
atanoH in the cue, including the tact that a't no time during 
J8ZlJJ.&r1, l9ZO, did accused' a balance at either bank mentioned in 
the evidence exceed 117, the court was fu.l~ Juatitied in con
cluding that acouaed' s statement was made with knowledge of i ta 
fal1i"t7. Hie conduct in the premise, was a Tiolation of the 95th 
Article ot war. 

5. l!'iTe of the eleven members of the court Joined in a 
reconmendation tor clemency a.a follows: 

lll?b.e following member, of a General Court Martial 
which on thia date tried Captain Eich&rd s. Ge11tord, 
Intantr,, D.O.L., recommend that clemency be exercieed 
in hia case, in Tiew of his war record and his record 
line• the war-. 
,. !he J.rm;r Register shows that accu.sed waa born Ju~ 6, 

1894., &Zld ha.a 'had. military aervice u tollowa: •2 lt. Inf. Sec. 
o. ll. c. l5 Jzig. 11, actiTe duty 15 Aug. 17; l lt. N. G. 28 .&J.)r. 
Ua hem. dia, 23 ~r. 19-2 lt. of In!. l Jui, 20J capt. l July 
a:>1 l lt. (NOT, 18, 82); capt. 2 Sept. 25•. 

'f. !he o®rt n.s legall.1' conatito.tad. No errors injurious-
11' affecting the aubata.ntial rights of accused were committed 
during _the trial. In the opinion of the :Board of ReTiew the record 
11 legall.1' w.f!icient to support the fh•dinga and aentence and 
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warra.nts confirmation thereof. Dismissal is ma.ndatol'Y' for 
Tiolation or the 9Sth Article of War, and is authorised. for 
Tiolation of the 93d Article or War. 

~ {!? 0:/.~ Advocate. 
"1' /; _A? • ·_ 

~ , Judge Advocate. 

~ , Judge Advocate. 
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11'.lR DEPARTKERT 
In the O.ttioe of 'l'he Jlldge .&4Tooate Oenwal 

'Walhington, D. c. 
' 

llilltary Juat~oe 
c. )(. 193003. 

UII'l'SD 8'1'.t.'l'IS) 1IRS'l' c.&.TALRY mTI8lOB 

Te 
) 
) '!'rial b;y a. c. K., oonvened at 
) Fort D • .A.. Ru111ll, 'l'exe.1, 

Prln.te !:L1mR IUllPUIII ) Augu1t 81 19~0. Dilhon.orable 
l6373749), 'l'roop .L, lat ) discharge and oontinem.ab for 
Can.lry. ) tourteen year, and nine month,. 

) Di1ciplinary Barraclct. 

HOLDING b;y the :00.ARD OF RfflD1' • 
llcNln., CLINE and HOOVER, Judge .A.d.TOoatH. 

ORIGINAL EXAMINATION by DINS)l)R!, Judge .Advoca.te. 

1. The record ot tria.l in the case ot the aold.ier named above 
haa been examined b;y the Board ot Review. , 

2. The aoouaed was tried upon the tollowing chargH and. 1peoi• 
:t'ioationaa 

CHARGE Ia Violation ct the 58th .lrtiole ot Wa.r. 

Speoifioa.tiona In that Private Elmer Simpldn1, 
Troop "A", lat CaT&lr,y, did, a.t Fort u • .&.. 
Ru11ell, Texa1 on or about May 19, 1930, in 
the execution ot a oon1pira07 to d.e1ert the 
1erTice ot the United. State, prtv1cu1ly en• 
tered. into with General Priioner Ma.rion Champ 
and frivate Charles Howell, Detachment Medi• 
oal Department, J'ort D. A. Ruuell, 'hxa1, 
de11rt the 11rvice ot tht United. Stat,,, 
and did. remain ab1tnt in d.111rtion until he 
wa, apprehended at J'ort Btoolcton, 'l'exaa, on 
or about :May 20, 19:50. 

OBABG! II I Violation ct the 7Srd Article ct War. 

8peoitioation1 In that Private llmtr Simpk:S.na, 
'l'roop .&., let Cavalry, did, at Fort D • .&.. 
Ru111ll, Texa.1 on or about Mar 19, 19~, 
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through design suffer General Prisoner 
Marion Cha.mp and Private Charles Howell, 
Detachment Medical Department, Fort D. A. 
Russell, Texas, prisoners duly committed 
to his charge to escape. 

CHARGE III: Violation of the 94th Article of War. 

Specification: In that Private Elmer Simpkins, 
. Troop A, lat Cavalry, did, at Fort u. A. Rus-
sell, Texas on or about May 19, 1930, felonious-
ly talce, steal, and carr7 away one ll) Belt, 
Cart., Cal. 30, mtd., M/14, of the value of 
about Two Dollars and Eighty-nine cents l$2.89); 
one Blanket, saddle, of the value of about Seven 
llollars and Fif'ty cents ($7.50); one (1) Bridle, 
Cav., ~09, of the value of about Eleven Dollars 
and Fifty cents ($11.50); one ll) case, oiler and 
thong, complete with brush and thong, of the value 
of about Fifty-nine cents ($.59); one (l) cover, 
front, sight, of the value of about Five cents 
($.05); one ll) gun sling 1Vo1, of the value of 
about One Dollar and Thirty-one cents ($1.31); 
one horse, riding, of the value of about One 
Hundred Sixty Uollars and Eighty cents ($160.80); 
two sets harness, escort wagon, wheel, single set, 
complete with collars, of the value of about Seven
ty Dollars ($70.00); two (2) Mules, draft, of the 
value of about Three Hundred Twenty Six Dollars 
and Fif'ty-two cents ($326.52); one ll) pistol, 
automatic, Cal. 45, 1Vll, of the value of about 
Twenty Six Dollars and Thirty-eight cents ($26.38); 
one (l) Rifle, US, Cal. 30, }4/03, of the value 
of about Thirty Two Dollars and Seventy-five 
cents ($32.75); one (l) rifle scabbard, M/04, of 
the value of about tsi:x Dollars and Thirty-eight 
cents l$S.38); one (l) saddle, McClellan Cav., 
W/04, of the value of about Thirty Eight Dollars 
($38.00); one ll) pair suspenders, Cart. Belt, 
of the value of about Ninety-eight cents ($.98); 
one (l) Wagon, escort, of the value of about 
One Hundred Seventy Two Dollars ($172.00), Total 
value of about Eight Hundred Fifty Seven Dollo.rs 
and Twenty-two cents ($857.65), property of the 
United States furnished and intended for the mil• 
itary service thereof. 
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' ADDITIOllAL CHAEGE: Violation of the 93rd Article of War. 

Specificationz In that PriTate Elmer Si'lllpkina, Troop 
"A", 1st Caval17, 1l:l cc,nJunction with Private 
Charlea Howell, Detachment, lredical Department, 
Fort D.A. Bwls~ll, !exa8, and General Prisoner 
Marion ChMI.P, did, at a.bout senn miles south 
of Fort Da.Tis, Texa.a, on the :r.ta.rfa, Fort De.Tis 
Road, on or about~ 19, 1930, by force and iio
lence e.nd by putting him in fear, feloniously 
take, steal and carry aw&:3' from the presence or 
Mr. Henry Sowell, one Ford automobile, the prop
erty or the lfex.u HighW&7 Depa.rlment, value about 
$ZOO.CO. 

Accused pleaded not guilty to, and W88 found guilty of, the 
cb&rges and specifications. No evidence of prniou.s conTic
Uons was introduced. Re ws.1 sentenced to dishonora.ble dis
charge, forfeiture of all pay and allowances due or to become 
due, and confinement at hard la.bor tor fifteen years. The re
viewing authority disapproved so 1l1l1Ch of the finding of guilty 
of the Speci!ication,Charge III,aa inTolTed detailed alleged 
descriptions of the articles mentioned, and as involved the 
finding of' aggregate Talue of the T&rious articles, approfed 
the sentence but remitted three months o! the confinement im
posed, designated the Pa.cif'io :Branch, United States Disciplin
ary Barracks, Alcatraz, Cali!ornia, as the place of confinement, 
and :rorwarded the record pursuant to the provisions or Article 
or Wa.r fiOi. 

3. The evidence shows that on the morning of :MB.y- 19, 19~ 
(R. 10), while on duty a.a a mounted sentry of the prison guard 
at Fort D.A. Russell, Texas (R. 7, 10), accused wa.s given charge 
of Prisoner Charles Howell and General Prisoner Champ and in
stru.cted to obtain e. team of' mules eq,uipped with ha.rneH, a.nd an 
escort wagon, e.nd wa.s sent out to deliver fuel (R. 11, 12, 25). 
Accused was equi:pped w1th & cartridge belt. saddle, blanket, 
bridle, oiler and thong complete, front sight conr, gun sling, 
horse, pistol. rifle, rifle boot and suspenders, cartridge belt, 
all or which had been issued to him (R. 11, l5J. Later in the 
morning he was seen with the prisoners using the pair of mn.les . 
Yith harness , and the escort wagon ( R. 12) a.11 o f which had 
been obta.ined from the q,uartermaster (R. 25}. The list prices 
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o! the va.rious articles a.re substa.ntiall7 aa alleged in the 
Speeii'ication, Cha.rge III (R. 32). Jieither accused nor the 
prisoners returned to the guardhouse "at the proper time" 
(R. 10, 12, 14), and the three were apprehended by a 1heri!t 
at Fort Stockton, Texas, while driTing in a stolen car, about 
l A..U., ~ 20, 1930 (R. 23, 30). Accused had in hil po11e1-
sion a "holster and belt" (R. 23). After the apprehension a 
gonrnment pistol was found 30 or 40 !eet !rom the scene o! the 
arrest (R. 23). The horse, saddle, bridle and rifle boot were 
returned .to the troop suppl;y- sergeant by members of a sea.rching 
part;r (Ii. 16). 

Priva.te Charles Howell, Medical. Department, who stated 
that he had been told that he probably would not be tried. if he 
told the tru.th (R. 26), testified that during the morning of 
~ 19, 1930, while w1tness was a guardhouse prisoner imder the 

·· charge of accused, the latter and Prisoner Champ "taJ.ked it over 
among themselves about leaving", said "that was the best cha.nee, 
e.nd they were going to take of! no backing out", and that the 
three then "waJ.ked" a.way "towa.rds Fort Ila.vis", witness going 
along because accused had a. gun (R. 27, 28). The horse and 
mules were tied to the wegon and left about three miles from 
"town",- "down over a bank, kinder." The rifle was left in 
the wagon, and the men "kept on walking until da.rk" (R. 28). -
Accused took the pistol with him, bui threw it aws.y after the 

apprehending officer had fired upon them Md Just before the ar
rest wa.s consummated (R. 31) • 

.A.bout 9.00 P.ll., on 1~ 19, 1930, while Mr. Henry Sowell 
and his wife were riding in a Ford automobile, the propert1 o! 
the Sta.ta lTexa.s) Highw~ Department, value a.bout $300.00 l:R. 
17, 20) , on the Davis-lle.rfa road a.bout eeven or eight miles 
south of Fort Davis, accused fired two shot, from hi1 pistol 
!rom a poini approximately 100 feet ahead of the car (R. 17, 29). 
Sowell ,topped a.nd was inmedia.tely confronted by accused, in 
company with the two prisoners (R. 17, 18). Accused pointed 
the pistol from his hip a.t Sowell and, &!ter asking why Sowell 
had not stopped "a.t the first shot" e.nd after some other conver
sation, told him to get out of the car and go down the road. 
Both Sowell and his wife got out o! the car e.nd accused and his 
companions got in (R. 18, 29), "pushed it of! in high gear and 
drove a.w~ with 1t" (R. 19). Sowell testified that he wa.s in 
fea.r o! accused and "did not take 8.rJ'3 chances" but did what ac
cused told him to do. Howell testified that he, accused and 
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Champ "kept on driving" the car until they 1ere apprehended 
(R. 29, 30). The cs.r was returned to the Highw~ Depa.rtment 
on the following day (R. 20). 

Accused remained silent at the trial. 

4. The evidence shows that accused absented himself with
out leave at the time a.nd place alleged in the Specification, 
Charge I, and remained absent until apprehended as alleged. .Not 
only did he deliberately pla.n his unauthorized departure in con
nivance with one or the prisoners, but, as alleged in the Speci
fication, Charge II, petmitted both prisoners conmdtted to his 
charge to escape. In view ot the testimony of Howell and all 
the circumstances in the ease, the court was justified in find
ing that accused intended to desert, that his desertion was com
mitted in the execution of a conspiracy, and that it was through 
design that he suffered the prisoners to escape. 

The evidence also showa that at the time a.nd place alleged 
in the Specification, Additiona.l Charge, accused, through force 
and fear eDgendered by the use of the pistol, took and carried 
away from the presence of Sowell the Ford automobile described, 
the property of the Te:x:a.s Highw~ Department, of the approximate 
value alleged. Intent to steal is to be inferred from the cir
cumstancel!I. The elemente of the offense of robbery, as charged, 
are sufficiently proven. 

As to the Specification, Charge III, the evidence suffi
ciently shows the la.rceDY of the pistol described, as charged. 
The evidence further shows that the other a.rticles described in 
this specification were ta.ken by accused and his companions a.nd 
carried away for a l!lhort distance, but, in the opinion of the 
Board of Review, the evidence does not show that accused intended 
to deprive the United States of its property therein. The proof 
shows, on the other hand, that the horse, mulel!I, wagon, etc. were 
abandoned three miles from the point of departure and under cir
C'UillBtanees conducive to their prompt recovery by the proper of
ficers of the Government, and that they were so recovered. They 
were obvio11.sly used only to. :f'llrther the immediate secrecy of the 
desertion and el!lca.pe. There is nothing to indicate any purpose 
on the pa.rt of accused or his companions to dispose of them to 
another, or in ,my w~ permanently to deprive the United Sta.tea 
of its use or owuership thereof. There being no substantial 
proof, direct or circumstantial, of an intent to steal, the of-
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fense or larceny, as to these articles, is not established. 
The proof does, however, as indicated, show that accused com
mitted the lesser included offense or willfully s.nd knowingly 
misapplyiilg these articles, in that by using them to further 
his escape he devoted them to an unauthorized purpose (Par. 
150 1, M.C.M.; C.1I. 147022, Murphy). There is no direct proof 
as to the value of any of the articles described in this speci
fication. None of the articles was before tlie court for its 
inspection. Since they were issued tor use it may, however, 
properly be inferred that they were serviceable and were or 
some value (C.lt. 189745, llillericl1; c.~. 185034, Pitt; c.M. 
183954, Jackson; c.~ 153955, Lane). In view of the nature or 
the property misapplied, which included a horse, two mu.lea and 
a W8€0n, it may properly be inferred that it was, in the aggre-

.ga.te, worth more then $50 (c.r.,r. 115242, Grissom). 

5. Accused enlisted on September 12, 1929, with no prior 
service, s.nd was 22 yes.rs a.nd 8 months of age at the time of the 
commission of the offenses. 

6. For the reasons stated, the Board of Review holds the 
record of trial legally sufficient to support the findings of 
guilty of Charges I and II and the Additional Charge a.nd their 
specifications; legally sufficient to support ·the finding of 
gu.ilty of Charge III but legally sufficient to suppo::,....only so 
mu.ch of the finding of guilty of the Specification, Charge III, 
as involves the larceny, as charged, of one pistol, or some 
value, property of the United States, furnished s.nd intended for 
the military service, a.nd as involves the offense of knowingly 
a.nd willf'u.lly misapplying the remaining property described in 
the specification, of aggregate value in excess of $50, property 
of the United States, f'u.rnished a.nd intended for the military 
service; and legally sufficient to support the sentence. 

/I!{(//!/tu/Judge Advocate. 

]Ir."~ ~Judge Advocate. 

'-~;rr,/Jge Advocate, 

-6-



(73) 

WAR DEPARTMENT 

OFFICE OF THE JUDGE ADVOCATE GENERAL 

WASHINGTON 

Military Justice 
C?l 1~3085 OCT 2 9 1930 

UNITED STATES ) 
J 

v. ) 
) 

Sergeant BENNIE TEINDL J 
( 6677813) , Company M, ) 
26th Infe.ntry • ) 

J 
) 

FIRST DIVISION 

Trial by G.C.!!., convened a.t 
Plattsburg Barracks, New York, 
August 30 and. September 11, 
12, 26, 1930. Reduction, dis
honorable discharge, and con
finement for five (5) years. 
Disciplinary Barracks. 

REVIEW by the BOARD OF REVIEW 
lfuNEIL, CLill'B -and HOOVER, Judge Advocates. 

OIUGINAL ~NATION by FRANKLIN, Judge Advocate. 

1. Accused. was tried upon the following charge and specifica.
tion: 

CHABGE: Violation of the 93d Article of War. 

Specification: In that Sgt. Bennie Teindl, Co. 11:, 26th 
Inf~try, did, at Plattsburg Bks., li.Y., on or about 
July lat, 193C, with intent to do him bodily harm, 
commit a.n assault upon Private FA.uardo Sanc;µirico, 
Company' B, 26th Infantry, by cutting him on the face, 
with a dangerous weapon, to wit, a knife. 

He pleaded not gu.ilty to, and was found gu.ilty of, the charge and. 
specification. No evidence of previous convictions was introduced. 
He was sentenced. to reduction to the grade of private, dishonorable 
discharge, forfeiture of a.11 pa;y a.nd allowances due or to become 
due, a.nd confinement a.t ha.rd labor for five years. The reviewing 
authority approved the sentence, designated the Atlantic Branch, 
United States Disciplinary Barracks, Fort Jay, New York, as the 
place of confinement, and for.varded the record for action under 
Article of War 50i. 
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2. Ti1e evidence shows that accused, Sergeants Thomas J. 
Sorrell, Company L, 26th Infantry, and Charles L. Bailey, 
Com,pany I, 26th Infantry, Privates Justino c. Soto e.nd F.d.uardo 
San Q;u.irico, both of Company B, 26th Infantry, and others were 
in the Annex Restaurant, Plattsburg, New York, about midnight of 
June 30-July l, 1930 (R. ll,15,23,35). Soto and. San Q.uirico, 
apparently Porto Ricans, While conversing in Spanish, were 
interru.pted by Sergeant Sorrell who touched Soto on the shoulder 
and inqu.ired if he could speak .English. Soto replied in the 
affirmative and wa.s told by Sorrell, "Well, speak it. You are in 
America now". Soto retorted, "You make me speak it1

•. Sorrell 
then stru.ck Soto and a fight ensued, Sorrell, Bailey, Soto and 
San Q.uirico participating (R. 11,23,24). No serious injuries , 
resulted to the participants, and they separated in a few minutes 
(R. 24). Du.ring the fight San Q;u.irico had a. pair of "brass 
knucklesff (R. 31,66). Accused was present in the restaurant 
during the fight but did not participate (R. 59). Soto was 
ffthrown out" of the restaurant and Sa.n Qu.irico joined him shortly 
(R. 12). They ra.n toward their quarters, in Plattsburg Barracks, 
which was approximately a hundred yards from the restaurant, and 
were pursued by accused (R. 13,16,46,47). Accused, as well as 
San Q;u.irico and Soto, had.been drinking (R. 52,58,59,81,84). 
Soto testified that during the pursuit accused stru.ck at him with 
what appeared to be a knife, but that the blow was avoided (R. 13, 
14). S&n Q;u.irico testified that he was overtaken by accused in 
front of B Company Ba.rracks and. that there accused struck him 
four or more times with a knife or razor, wounding him twice (R. 17). 
The more serious wound was a cut about seven inches long on the 
face and neck, completely severing the lobe of the left ear, the 
su.perficial temporal arte17, and the transverse facial artery and 
associated veins. The other wound was a. small superficial cut on 
the left arm (R. 55). After escaping from his assailant, San 
Qllirico went to the stat ion ho.spital where he was treated by 
Captain Harold w. Kohl, medical Corps (R. 21,55) •. Captain Kohl 
testified that in his opinion the wound inflicted upon San 
Qllirico's face and neck was made by a very sharp instrwnent, a 
knife or razor, and might have been fatal had not medical attention 
been rendered (R. 55,56). 

Very soon after the assault, accused encountered a Private 
Walsh, and remarked, "I got them" (R. 45). Accused entered the 
restaurant w1thin a. few minu.tes, at which time there was blood on 
his right hand (R. 27,46.52). He remarked, ~r fixed one of them", 
and displayed a knife with the statement that "This is what I fixed 
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him with" (R. 52.71). 

Accused, after being advised of his rights aa a witness 
in his own behalf. elected to remain silent (R. 87). 

3. The commission by accused of the assault with a. dangerous 
weapon, at the time and place &nd in the manner alleged, is 
aufficient]J shown. The identity of the assailant was qu.estioned 
by the defense, bllt the fa.ct that accused stru.ck the blows is 
cles.r]J shown by the direct testimony of the victim of the a.ass.ult, 
the circumstances of the pu.rsuit, a.nd accused's statements follow
ing the assault. Intent to do bodily hs.nn is to be inferred from 
the nature of the weapon used, the- che.re.cter of the wounds inflicted 
and the other circumstances in the case. 

4. The charge aheet shows that accused enlisted April 20. 
1930, with prior service in Company M, 26th Infantry, from March 10, 
1924, to March 9, 1927, and from March 10, 1927, to April 19, 1930, 
and that he was 36 years and ll months of age at the time of the 
commission of the offense. 

5. The court was legally constituted. No errors injuriously 
a!fecting the substa.ntial rights of accused were committed during 
the trial. The record of trial is legally sufficient to support the 
findings and sentence. 



• 
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WJB Dl!:PARTMDT 
Ia The Office Of The Judge AdYocate General 

'Sashington. 

1Ulita17 Justice 
C.K. 19319. 

'tJ?il'l'ED STATES 

.,.. 
Private THOMAS F. CAVANAUGH: 
(6778638), 1st ProTiaicmal 
Platoon, Troop A, 2nd Armored 
Car Sq:aadron. 

) mIBD COB'.PS .&BEA. 

I !rial by G.c.K. oonTeud at 
) Rolabird ~rtermaater Depot,
) Baltimore, Yaryla.nd, September 
) 16, 1930. Di1honorable 411-
J ch&rt;e and conf'inament for two
J years. Dilciplinar;y :Barracks. 

HOLDiliG b7 the BOARD OF REVIE'i 
Kcm:IL, CLINE and HOOVER, Judge AdTOcatea 

ORIGIX.A.L EXAllINATION b7 DINSMOBE, Judge J.dTOe&ie 

l. The record of trial in the casa of the soldier named &bon 
has been examined by the Board ot .Rene• and foum. to be legal17 
sufficient to iro.,port the findinge of guilt7 of Charge I and its 
Specification and of Charge II and Specifications 2 and 3 thereunder, 
and the sentence. 

2. With respect to Specification 4, Charge II, alleging the 
larceny by accused on or a.bout August l, 1930 of a base ball gloTe, 
n.lue about f6.00, property of Company D, lit Motor Repair Battalion, 
the nidence shows tha.t on or about June 15, 1930 at Holabird Quarter
master Depot, Baltimore, Maryland, a base ball gloTe, of the approxi
mate value alleged, the property of Company D, 1st Motor Repair Bat
tsl. ion, was loaned to accused without "any definite date aet for its 
return", and was not returned to the organization thereafter (R. 18). 
Accmsed absented himself •ithout leave from the Holabird Quartermaster 
Depot on Auguat 1, 1930 (R. 10) and remained absent until apprehended 
by chil authorities in an apartment at 933 North Ca.lTert Street, 
Baltimore, Maryland on Augu.at 11, 1930 (R. 5). He wa.1 employed dur
ing his absence and at the time of apprehension n.s living with & 
woman registered as his wife. When placed in arrest a suit of clothes 
and a suit case which ha.d been taken from the dJl,ot at the time ac
cused absented himself yithout leave ware found in the apartment 
(R. 5, 6). The base ball glove wa1 subHquently found in a room on . 
Calvert street (R. 17), apparently the one which had been occupied by 
accused (R. 17, 19). Accused testified that he intended to return 
the gloTe "after the base ball season" (R. 19}. 

-1-

http:Yaryla.nd


(76) 

The eTidence is insufficient to 8\lpport the finding of guilty 
ot larcen,y under this specification tor tm reason that it does not 
show that the glove was taken and carried away by trespau. It 
might be inferred from the evidence that atter accused had borrowed. 
the glon he decided. to and did conTert it to his own use but such 
conversion of the borrowed property did not amount to l&rcen,y 
inaam.oh aa it did not involve the element of tre&pa11 (M.c.in:., page 
172). I&ro•Il3 may be ccmmitted by a borrower it at the time the ar
ticle 1a borrowed he baa the intention to convert it (M.C.M., idem), 
but there 1a nothing in thia record of trial to indicate that such 
an intention existed at the time the glon wail borrowed or that aey 
fraudulent intent wha.tever existed prior to the conTeraion which 
took place, it at all, at about the time accused absented himself' 
without leave, that is,· about 45 days after he secured lawful pos
aeaaion ot the property. 

z. For the reasons hereinabove stated, the Board of Review holda 
the record of trial legally sufficient to su.,port the findings of 
guilty ot Charge I and i te Specification and of Charge II and Specifi
cations 2 a.nd 3 thereunder e.nd the sentence, but legally insufficient 
to support the tillding ot guilty of Specification 4, Charge II. 

~-"""~---------~-----------~.-------Judge Advocate. 

Judge Advocate.L~ 

http:inaam.oh


(7'/)WAR DEPARTMENT 
In the Office of The Judge Advocate General 

Washington, D.C. 

Board of Review 
CM 193191 

UNITED STATES ) 
) 

T. ) 
) 

Private JOHN T. HOSMER, Jr. ) 
( 6247100), Head.qu.arters ) 
Troop, 5th Cavalry; ) 

l 

SECOND DIVISION 

Trial by G.C.M., convened at 
Fort Sa.m Houston, Texas, 
September 22, 1930. Dishonor
able discharge and confinement 
for two (2) years and four (4) 
months. Disciplin&ry Barracks. 

HOLDING by the BOARD OF REVIEW 
McUEIL, CONNOR and HOOVER, Judge Advocates. 

l. The record of trial in the case of the soldier na.med above 
has been examined by the Boa.rd of Review and. found to be legalq 
sufficient to support the findings of guilty of Charge I and its 
Specification. 

~ 2. By the Specification, Charge III, it was alleged that accused 
did take, _;.teal a.nd carry aw~ an automobile, the "Property of H. 
Rankin". liter the conclusion of the presentation of evidence and 
after the trial judge advocate had stated that it had been proved th&t 
the automobile •s the property of Mrs. G. J.. Opem, and. had invited 
attention to paragraph 73 of the Maml.&l for Courta-1!8.rtial, the presi
dent a.nd. law member SllD.Ounced. that the "court directs that the speci
fication und.~r Charge III be· eha.nged to read •property of Mrs. G. J.. 
Opem' instead. of •property of H. Blmkin"'• After oral arguments the 
court then closed and. found. accused. guilty of this Charge and Specifio.
tion. The action of the court in tbll.s directing the amendment of the 
Specification upon which accused wa.s arraigned and tried, was tantamount 
to reaching findings by exceptions a.nd substitutions whereby the alle
gation of id.entity of the owner of the stolen property might be changed. 
lt has been held that such a variance between the allegations and find
ings is fatal to a conviction of larcell3' (C. M. 110910, Brooks; c. it. 
157982, Acosta.; c. Y. 164042, Rodden).JL It follows that the record of 
trial is not legally sufficient to su.pport the findings of guilty of 
Ch.a.rge III and its Specification. • 

z. Under Charge IV a.nd its Specification, accused. was found. 
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guilty of suffering, through neglect, a pistol, value about $26.38, 
military property of the United. States, to be lost. ~ere was no 
proof of the value of the pistol; it was not physically before the 
court. Though the court might properly take judicial notice of the 
official price list showing the price of pistols issued for use in 
the militaey service, as was this one, such listed price wa.s not alone 
sufficient to show actual value at the time of the larceey, equ.ivalent 
to the list price. Since the pistol had been issued. for use it may 
be inferred that it was of some value (C. M. 183954, Jackson; c. M. 
185034, Pitt; c. M. 188766, Ramsey; c. M. 189745, 1!illerick)J' The 
ma.xim,.m punishment by confinement authorized. by paragraph 104 c of the 
1,Ti.ana.al for Courts-Martial for this offense, that is, for losing through 
neglect property not shown to be of a value in excess of $20, issued 
for use in the mili taey service, is confinement at hard labor for three 
months. 

4. The ma.ximn.m authorized po.nishment for the remaining offense 
of which accused stands properly convicted., that is, desertion termi
nated by apprehension, accused. having been in the m.ilitaey service for 
not more than six months at the time of desertion, is d.ishonorable 
discharge, forfeiture of all pay and allowances d.ue or to become due, 
and confinement at hard labor for one year and six months. 

5. For the reasons stated, the Board of Review holds the record 
.of trial legally sufficient to support the find.ings of gu.ilty of Charge 
I and its Specification; legally insufficient to support the finding• 
of gu.ilty of Charge III and its Specification; legally sufficient to 
support so nuch only of the findings of gu.ilty of Charge IV and. its 
Specification as involves findings of gu.ilty of losing through neglect, 
at the time and place alleged, the pistol described, of some value 
not in excess of $20; and legally sufficient to support only so mu.ch 
of the sentence as involves dishonorable discharge, forfeiture of all 
pay and. allowances due or to become due, and. confinement at hard labor 
for one year and nine months. 

7 '} 
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WAR DEPA..~MENT, 

In the Office ot The Judge Advocate General, 
Washington, D. o. 

Military Justice 
CM 195292 NOV 14 1930 

UN IT ED ST ATES) EIGHTH CORPS AREA 
) 

'fSe ) Trial by G.O.K., connned at 
) Fort Francia E. warren, Wyoming, 

General Prisoner JOBlr ) August 26, 1930. Confinement 
OLLES. ) tor eight (6) years. 

) Disciplinary B&rraclcs. 

REVIEW by the BOARD OF REVIEW, 
llcNEIL, 0'0Im0ll, and HOOVER, Judge Advocates. 

ORIGINAL EliMINJ.TIOJ' by ULOJ.lt, Judge Advocate. 

1. The accused wa11 tried upon the following charges and 
speoi ficationa 1 

CHARGE It Violatio:a of th, 69th Article of war. 

Speoiticatio:aa In that General Prisoner John Ollea, 
having been duly plaold. in confinement at Fort 
Franch E. Warre:a, Wyoming, on or about December 
7, 1929, did at Fort Francie E. Warren, Wyoming, 
on or about July 11. 19~0, escape from said. con
finement before ht waa set at liberty by proper 
authority. 

01U.RGE Ila Violation ot the 91rcl Article of War. 

Speciticationa In that General Prisoner John Olle1, 
did, at Fort Franch E. 1Janen, Wyoaing, on or 
about July 11, 19SO, by force am violence and 
by putting him in fear, feloniou1l7 talc1, ahal 
and oarry nay from the person ot Jtrivate Dallas 
J... Windham, Coml)U1' "J'• lat Infantry, one (1) 
Automatio Pistol, Caliber ,s, Model 1911, th1 
property of the Unitel. States, aDd hsued for 
the military use thereof, the value about $26.S8, 
Twent7 11.x dollars and. thirty eight oenh. 
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CHARGE III: Violation of the 96th .lrtiole of War. 

Specification: In th&t General Prisoner John Ollea 
did, at Fort Francis E. Warren, Wyoming, on or 
about July 11, 1930, assault Private Dallas .1. 
Windham, Company F, lat Infantry, a sentinel in 
the execution of his duty, b;r ,triking him with 
hil fists. 

Accused pleaded to Charge I and its Specification guilt)', to Ch&.rge 
II and its Specification not guilt;r, to the Specification, Charge 111, 
•aa written, not guilty-. To the 1pecification u amended b7 chang
ing the la.at six words thereof to read. 'by gn.bbing Yith his haDda' , 
guilt7", and guilty to Charge Ill. He wu found guilty' of Charge• I 
and 11 and the 1pecificationa therea.nd.er &n.d guilt7 of the Specific... 
tion, Charge 111, •as pleaded• and guilty of Charge Ill •aa pleaded•. 
No evidence of previous convictions 1J&I introduced. He ..... sentenced 
to be confined at hard la.bor for eight ;rears. The reviewing authorit7 
approved the sentence, directed. ita execution, and designated. the 
Pacific :Branch, United Statea Disciplin&ry :Barracks, .llcatras, Cali
fornia., e.s the place of confinement. 

2. The evidence shows that on July 11, 1930, while acouaed was 
a general prisoner in lawful confinement in the Foat Gu&rihouse, Fort 
Francis E. Warren, Wyoming (R. lO,ll; Ex:. 1), he was sent out to work 
Ullder a sentry, Private De.llaa Windham., Company 1", lit Infm:i.tey (R. 6) • 
The sentry wa.a armed with an automatic pistol, Caliber .45, (R. 7), 
Which had been issued to him (R. 20), and was detailed to t&lce accu1ed, 
with three other prisoners, Winter, Latulippe, and Stimmell, to cut 
the lawns in front of the 1st lnfa.ntey officera' qt1.&rter1. Sometime 
thereafter the sentry returned., unarmed, without the prisoner,, 
•scratched up and biuised qu.ite a bit and a bit bloody• (R. 8). •inter 
voluntarily returned (R. 9). Accused wa.s subsequ.entl.y returned to 
military control at Fort Crook, Nebraska (R. 12). lfh.e pistol W&I not 
recovered (R. 14). 

Private Windham testified that he received the prisoners 
at a.bout l p.m. and put them to work on the lawns in front of the 
officers' qu.arters (R. 17). At about 4 p.m. he took them near & dump' 
where accused "caught me around the head, like this (illustrating), and 
just squ.eesed me around the head a.nd the mouth, and all the time he 
had me by the head a.nd the mouth, and then he made a pau tor rq gun. 
Prisoner Stimmell, he had me arou.nd the waist - the,- all three had 
me - they Just got me down, so I didn't have a chance to get '1113 gun. 
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Then they tied me up and put me in that little old shack over 
there• (R. 18,19}. One of the assa.ila.nts took witness' pistol 
and accused •covered• witness with it while the other prisoners 
tied him up with wire. After he was tied accused,Stimmell and 
Latulippe ran 'Wa:3', with the pistol, going towards the "H&ppy Jack 
Road•. Witness worked himself loose and reported ba.ck to the 
guardhouse (R. 20,21). Winter testified in substantial corroboration 
of Windham (R. 25-28). 

J.ccused chose to remain silent (R. 28). 

3. The evidence, together with the plea.a of gu.ilty, establishes 
the escape from confinement as alleged in the Specification, Charge I. 
The evidence as to the Specification, Charge II, establishes the 
theft of the pistol as alleged, by force and violence. The essential 
elements of the offense of robbery were shown. The evidence, to
gether with the pleas of gitilty, also establishes the a.ssmi..lt upon 
the sentinel, as found under Charge III and its Specification. Accused 
was charged with assaulting the sentinel "by striking him with his 
fists•, and was found gu.ilty, in accordance with the pleas a.nd evidence, 
of assaulting him •by grabbing with his hands•. This change did not 
alter the substantive nature or the identity of the offense, and was 
not improper. 

4. The charge sheet shows no prior service, and shows that ac
cused was 30 years and 10 months of age at the time of the commission 
of the offense. 

- 5. The c~~rt was legally constituted. No errors injuriously 
affecting the substantial r;.,.ghts of accused were committed during the 
trial. The record of trial is legally sufficient to support the 
findings and sentence. 



•• 



WJ.R DEPJ.m':i.iEl~ 
In the Office ot The Judge Advocate General 

Washington, D. c. 

ll1litary Juatice 
C.I.t. 193315 

UNITED STATES ) 
) 

TS. ) Trial 'by G. C.lf.. , convened at 
) Fort Moultrie, South Caro

Private GEORGZ .A.. ROSBOROUGH ) lina., October 3, 1930. Dis
(6357596), Hes.d.qu.artera Com- ) honorable discharge and con
pm:i;r, 8th Infantry. ) finement tor one (l) yea.r. 

) Discipli.na.r)r .Barrack.a. 

HOLDING by the BO.ARD OF BEVIEW 
McNEIL, CONNOR a.nd HOOVER, Judge Advocates. 

1. The record of trial in the case ot '\he soldier named 
a.bove has been examined by the Boa.rd of Review, snd found legal
ly sufficient to support the sentence. 

2. By the evidence tor the prosecution it sufficiently 
appea.rs that the owner wa.a deprived o! possession o! the auto
ioobile described in the specification !or a period o! not ex
ceeding three hours on the night o! A.ugu.st 14, 1930 (R. 5); that 
the accused, without authority or consent o ! the owner, entered 
that automobile then pa.rked in a well-lighted pla.ce (R. 4,12) 
on Sullivan's Island (which lies a !ew miles off Cha.rleston, 
s. c., end is an island a.pproxinately four m1le1 long a.nd one
half mile wide, whereon is located the Fo~ :Moultrie milita.17 
reservs.tion), and, accompanied by another soldier, drove the 
car (R. 9,13) while in e.n intoxicated condition (R. 9,10,17) 
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from the pleasure resort (R. 8) where it was parked to the 
mounted orderly station, Fort Moultrie (R. 9), then to Head
quarters vompa.tcy', 8th Infa.ntry, then to Mt. Pleasant (a near
by town on the adjacent ma.inla.nd whence escape into the Caro
lina interior ws.a easy), then to tha Isle of Palms {lying 
further seaward a.nd wherefrom land egress is impo as ible u:
ce:ot by connecting bridge through Sullivsn 's Island and 
Fort l.!oultrie military reservation), then back to Sullivan's 
Island where a stop wa.s ma.de to visit a. girl friend of the ac
cused (R. 9). While driTing in the direction of the military 
post, nea.r the place from which the ca.r 1188 taken (R. 7,9), the 
accused a.nd his companion were po.rsued by a SulliTan' s Island 
policel!l8ll in a motor ca.r a.nd apprehended, and the ca.r was imme
diately restored to the owner's possession by the 8:I)prehendiDg 
officer {R. 5,7,9). The restricted area in which the evidence 
for the prosecution shows the accused operated the car after its 
wrongful t&king revea.ls a. purpose to ma.ke wrongful use thereof 
for a pleasure drive of short duration. There is nothing in the 
evidence from which !ll8v' reasonably be inferred an intent on his 
part permanently to deprive the owner thereof, a necessary ele
ment of the offense of larce~. The evidence does show a wrong
ful t&king and carrying a.wag of the car by the accused, without 
the consent of the owner, a lesser included offense in violation 
of the 96th Article of War. 

3. For the reasons stated, the :Boa.rd of Review holds the 
record of trial legally sufficient to support only so much of the 
findings of guilty of the Charge a.nd Specification as involves 
findings of guilty of wrongi"u.lly taking and carrying away the 
automobile desc~ibed, at the time a.nd place alleged, without the 
consent of the owner, in violation of the 96th Article of War, 
a.nd legally sufficient to support the sentence. 

/tff.t(flk.j; Judge Advocate. 

P1"·Ja. Q...•..t, Judge Advocate. 

[·~Judge Advocate. 
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WAR DEPARTMENT 

OFFICE OF THE JUDGE ADVOCATE GENERAL 

WASHINGTON 

Military Justice 
CM 193543 

DEC 2 2 1930 

U N I T E D 9 T A. ! JI: B ) FIRS! DIVISIOll 
) 

v•• ) !rial by G.O.M., oonTened 
) at Platt1burg Barraat:•, 

Prhate DJ.VID A.. KAZMA.IER ) New Yol.it, A.ugu1t 4 aD4 
(632M36), Comp&D;y H, 26th) Ootober 16, 1930. Dishonor
Infantry. ) able di•csharge and oontine

) ment tor tirent7 (20) year•• 
) Disoiplinary Barraok•• 

EEVIEW by the BOARD OF REVIEW, 
MoNEIL, COlmOR, an4 MOFPBH, Judge Advooah•• 

ORIGINAL EXAMIN.!TIOll by OOlmOR, Judge .Advooah. 

1. !rhe aoouae4. was tried on the following Charge and Speci-
tioaUOJu 

CHA.RGEa Violation ot the 93rd. A.rUole ot war. 

8peoifioaUon1 In that Private David A.. Xuaahr, 
0omp&IJ1' H, 26th Infant~, dicl, at Plathburg. 
Barrau•, Jifn Yon:, on or al,out June 10, 1930, 
with intent to oouait a telO?IT, vla,,mur4er, 
oommit au asaul t upon Sergeant John Donley, 
ComIB,ny H, 26th Infantry, by willfully and 
feloniously shooting the said Sergeant John 
Donle7, Com~ H, 26th Infantry, in the head 
w1 th an J.utomaUe pistol, Cal. "5• 

.l.l thous)l aoouse4 pleaded guilty to the Charge am SpecifioaUcm., 
trial was in all reapech had as upon a plea of not guil t7, upon 
the conclusion of which he ns found gull ty •• charged. No 
evidence of previoua conviotiona was introduced. He was sentenoed 
to dishonorable diacharge, forfeiture of all pay and allowancH 
clue or to become due, and oonfinement at hard labor for twenty (20) 
year•• !rhe NTiewing authorit7 approved the sentence. designated 
th• .ltlantio Branch, United States Dieciplinary BarraOks. Fort J~, 
l'n Yom. as the place of confinement, and forwarded. the record tor 
aoUon under .Artiole of War isot. 
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2. ne evidence aho.. tha.t about 1e30 o•cloek ot the morning 
of June 10, 1930, in the squad room of the building ocC"C:pied. by Com
pany R, 26th Infantl:';T, a1 ban-ack:1, situated at Pla.ttabwg krra.cks, 
flew Yol'k, the accused• a unwUU.ngnesa to obey a cena.in o~r then 
and there glna h1ll1 b7 Sergeant John Donley, COJllP&?l1 H, 25th Infantr;r, 
1n regard to 'th9 proper plac1?18 of th9 la;iter•a bunk le4 to an alter
cation between the two, of a nature only partly disclosed by the erl• 
dence, in the courH of which aoouaed fall on the bunk of another 
soldier, and wa.s caught by the leg b7 Donl97 (n. 11, 37, 38). During 
the difficulty there was a heated exoh.a.~ of worda between Donl97 
and accuae«h tbe latter threatening to strike Sergeant Donle7 on the 
hea4 with a baseball bat or a cro.spidor en. e, 9, 11). The threat 
wa.s not carried out, and Sergeant l>onley had no further trouble with 
accused that JllOrning (R. 9}. 

At about ,.:so o'clock of the same morning, Private Herbert c. 
Daniell, of Conr,paey U, 1n order to mount guard a"t 1.30 P.M., had 
drawn from the Str;pply Sergeant pistol no. 1442, whiah1 at about 
11.00 o•olock ha la.id on his bunk while changing his clothes ('R. 15, 
16, 18 J • At that Ume accused appeared s.nd ate.rted to clean this 
pistol, which we.a then unloaded. Re laid it down when told that it 
had alre&dy been cleaned, and this ea.used Ile.ni&ll to pay no f'u.rther e.t• 
tention to him (R. 16, 18). Accused also had access to a su;ppl7 of 
4~ calibre pistol an.munition between SaOO and lla25 o'clock that morn
ing while at work with other members of the company cleaning na chine 
guns in the basement used as the organization ~ply room (R. 9, 26, 
26). 

\lithin a !ew minutes after Daniell turned hh attention a.way from 
accused, and while Sergeant Donley was 1itting in the.day room between 
Sergeant 'Killie.ms and Corporal Roche engaged in listening to the radio 
and rea41ng a newspaper, a report of a pistol shot was heard and ai• 
multa.neously ~re;ea.nt Donley reoei ved a ga.nshot wound in the head, be
twaen the e7e1, which resulted in tl:a loss of his right eye (R. 9, 12, 
16, 28). Immed1atel7 efter this shot was fired, accused was seen near 
the entrance to the day (recreation) room of Company H with a calibre 
45 pistol in his hand (R. 22, 24, 25). A few minutes later when ac-

cused was in the hallway with the pistol in hie hand, and &fter Cor
poral Davis had fe.tled in his effort to take it away from him, Pri. vate 
Albert J. Schriver induced accused to deliver the same to him (n. 14, 
16, 20, 31). 'l'he pistol was cocked and warm but Schriver did not ex-' 
amine it to see whether it was loaded, as accused had told. him tttha't; 
he only had. one round." and Schriver "took his 1tatament for it" (R. 20, 
37J. Accused also then and there told Schriver "that he lait hie head 
or something to th.at effect,.; that "be was sorry he done it"; and ttma.d.e 
the sign of the crosatt (~. 21, 37). ~t thi1 time accused wa1 excited 
and "I goo ee he was more scared than anything" (R. 37). The piatoi 
which Schriver obtained from the accused was thd 9ne issued that morn• 
ing to Private Do.n1ell for guard mount and which the latter ha.d not 
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mta"4 prior to the ahoot~ of Sergeant Donley {R. 16) at about 
l~.30 o•olooJt (l. t, 10, 21). The !teT•n rounds of ammunition in 
the ou.ato~ of:Prin.te Da.niell at the time were oonoealed by him 
under hh pillow a.nd ».o part thereof n• missing (R. 18). 

On the da.7 •t the shooting of Sergeant l>onl97, after aceunt 
bad been placed in confinement 1n the goard houaa, he wa1 there in• 
terTi~n4 by lint Lieut1X1Ant Ja.nie, c. Fry, to whom,after btin« 
·~rop&l"i7 nrne4.•, he nade the YOlunta~ etatement '*that Sergeant 
J)nJ.11 had stnck him that morning all.4 tbn.t he had !ound a pistol 
of a mn going on gu&rd and •hot Sergeant Donle7" (Deposition of Firtt 
Lieutenant James e. Fry, Xx. A. R. 10). 

-!be accuted, on th3 trial, elected to be norn and tca,tif'ied aa 
· a w1tnen in his own behalf. Concerning the shooting of Sergeant 

Donlf!7 he deolarea._ in substance, that he did not know whe- ahot himJ 
that he did not remember shooting him, getting a pistol or having 
one ta.ken away from him on the day of the shootingJ that hs remembered 
b~ing taken to the guard .nouae before noon of the day of the ahootingJ 
that lino. the +,ime of his confinement he hat been cognizant of avenie, 
and while he racalle4 ta.lldng w1th Lieute?UU'lt 'FI7 he did not remsber 
telling that officer tha.t :Sergeant Donley had 1truek him and he had 
ab,ot Donley {ll. 30, 32• 331 35) • That he remem·bered working in the 
sut>P~ room 1n tha be.Mment on the morning of his conf'1n2ment -clean• 
ing maruline g,ms • but did not get a.ny oalibrCJ 4.5 cartridge there; 
and did not remember talking with Private Daniell, when the latter was 
about to ge <1l1 gm.rd Cltt 33, M). .&.caused further testified in IUb• 
1ta.noe that on the morning of the shooting he received an order from 
Sergeant Donla;r to pla.ce his {accused'•) bed in e certain :position in 
the ,q,uad :room and that he immediately turned U around. several t:l.r.es 
but failed to 1e.thty the 3ergeant, whereupon he req_uested of him an 
explanatiOJl of the order, which brought forth further u:.1intelligible 
l!l'lllibling of the Sergeant, followed by further unsucoess!'u.l efforts on 
his pa.rt to move the bed to the reg_uired podUon. Sergeant Donley 
than flew into a rage, cursing and ,triking accused anl throwing him 
on three or four of t~ beds, and several men in the squad room. tried 
to •oool both of u.s down" (R. :50, :n). Accused also denied making any 
statement on this ocoa.11on to the effect that he would do any boJily 
inJury to Serges.nt Donley (R. 31). Aceused also testified, on direet 
examination, respecting two previous aaeaults committed upon hh per
lOn by :Donley within a period of a.pproxlma.tely two yea.rs prior to the 
difficulty in the squad room on the day the latter we.a ahot (R. 29). 

Sergeant Donley, for the prosecution, te1tified that during the 
three yeara of his ao~uaintanoe with the accused no trouble had arisen 
between them prior to the Oay of the shooting and that he had nenr 
atrucsk or aaaaulted accused ca. 10}. 
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Corpor~l noohe, for the prosecution, testified that 1n the squad 
room on the morning of the shooting Sergeant Donle1 "grabbe-d hold of 
his leg" when accused fell while running away from tbe Sergeant, but 
that he did not see the latter atrike the former, and has neTer seen 
~a Sergeant strike or offend the aocuaed in any way ~uring the four 
years witness has served in Compazv l1. (R. 11, 121 13). That he was 
the only person who intet"Yene<l in t11e dif!ioulty between the two in the 
aqu.&d room, and h!a action consisted b speaking to both and asking 
Sergeant Donley to leave the aocu11d alone when the former held the 
latter b7 tha foot (ll. 35, 36 J. 

z. ~e tTidenee in the ease, therefore, affords sufficient basis 
for a po1ittye flnding that the accused did, at Plattsburg :sarracks, 
Xew York• about 11,30 A.M., J'une 10, 1930, shoot in the head, with a 
cal1'bN 4.6 senioe pi atol, Sergeant John Donle;y, of Com:pa.ey Ir, 26th 
Iufa.ntry, while the latter waa reading and listening to the radio in 
the reffeation room of the o;rga.nizationJ am that such shooting was 
~r~d1ta.ted and dane with deliberate intent to kill Sergeant Donley, 
an intern formed b7 the accused a.a a result of a dif!ioulty between 
the two which ocourred about four hours prior to the shooting. The 
period which elapsed between the d1f!1oult,- and the subaeq_uent aesau.lt 
•liminates the poa91o!lity of.the act having been done in sudden heat 
of pe.sa1on. t?:ader the proTiaiona or Par. 112, lianual for eou:r;.ts
Martial, mali~ u presumed from the use of a deadly weapon and a sane 
peJ'ao:a is pl.'tsumed to have intended the natural e.nd probable CJenseq_uencee 
of ~cu which he h ah.own to have conmi tted. If the principle holds ' 
t~-. "llan mun be held to haTe intended, and to be aceOUlltable for, the 
effect, which their acts were likely to produce-, as affirmed by the 
su.>rerne C'ourt of .the United States ir. .Abrams v. United States, 260 u. 
S~ 616» 621, then it follows necessari:J.1' that a finding that accused 
committed assault a.t the time and place alleged u;pon the re rson of 
,Sergeant Donley with inhnt to commit murder, in violation of the 93rd 
.&rticle or War, is warranted by the eTidence in this case. Accused 
1tand1 so couvioted. 

4-.. .Uthoµgh a.caused pleaded guilt: ae charged and after the pro
secution had. reated made certain statements unde~ oath a.a a witne11 
in his own behalf in dero~tion ed.·- such plea. and a.mounting to a denial 
of gw.tt or knowledge of the -perpetrator of the specific criminal act , 
charged, and although the court took no action by way of compliance 
with par~ph "°• u:.o.n•• to remove the variance between such state
ments and plea, neverthelesa the Board of Review is of the opinion 
that the trial proceedings are not invalidated by the failure o! the 
court to me.ke auoh explanation and statement to the accused as the oc• 
casion required, since the record o! trial discloaa1 tblt the trial was 
conducted throughout as on a plea of not guilty and the evidence as a 
whole is oonclusive of B'll.ilt of the acuused a, found by the court and 
approved. by the reT1ewtng authority• 

http:eou:r;.ts
http:aesau.lt
http:Com:pa.ey


(89) 

The record of trial contains no substantial eTidence of inaa.nity 
of accused either at the time of conrnisston of the act charged or at 
the time of trial. 'l'h.e presumption of aa.nity contemplated in para
gra.phs63 and 112, M:.C.M., was therefore opera.tiTe for eTery purpose 
of the trial. Prior to plea. of accused, at the first session o:r the 
court in the case, defense counsel requested of the co,:u-t •that a 
board or inquiry consisting of medi~ officers, be appointed to de
tel!mtne the sanity ,of the accused" on the ground that "the accused 
does not intelli[,,ently cooperate in his defense•, thereby presenting 
to the court the question of existing ~ental condition of the acCJ11sed, 
in eonseq_uence whereof the cou.rt directed the .trial Judge advocah "to 
request of the convening authority that a board of medical off'l.cers 
be convened to determine the mental condition of the accused", and 
continued the case (R. 5). On this question, the record of trial 
shows (certificate addendum to pace 7) that on October 16, 1930, ~e 
Trial.Judge Advocate submitted to the court the approved proceedings 
of a bosrd of Medical Officers fin'tl.ing the accused to be sant1", md 
that "The court directed that the trial proceed'", whereupon the accused 
~leaded to the Specification and Cha.rgew Although this Ill6dical board 
report is to be considered as not introduced in evidence, it was not 
necessary under paragraph 6~, Manual for Courtri!artial, that it 111.oul.d 
have been so introduced in order to ~nable the court to SUl!ll'narily dis
pose of the question then before the court of existing oental condition 
of' accused; as under the cited r.1are.graph, the court, by re&son of the 
presumption of sanity therein stated, was empowered to constitute it
self the judge of the extent to which the burden of inq,uiring into 'the 
mental condition of accused had been imposed upon it by the representa
tion of defense counsel. See State v. r:ordstrom, 56 Pac. 248; 53 L.n. 
A. 584. 

5. The :record a.nd related papers show the.t e.cCttsed had coq,l.ated 
approximately eie,.ht years and eight months of service at the time of 
the commission of the offense, including t~~ three-year enlistment• 
wherefrom he ~'8.s discharged with character "Excellent." He la.st en
listed on October 19, 1927, and was twenty-eix years and seven months 
of age when the or~·ense of which he wa• convicted was committed. 

6. 'l'he court wa.s le,:;ally constituted. no errors injuriously a.f• 
fecting the substantial rights of the accused were coomitted during 
the trial. The record of trial is legally sufficient to S'Opport the 
findings and sentence, 
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WAR DEPARTMENT 
In 'fhe Oftioe or The Judge Advocate General 

\faahington. 

lU.liiary J'uetioe 
c.u. 193139. D£C.16:19W 

VltI'!ll> S'l'A'l':SS J BIGRTH CO:BPS Aii&. 
) ..... J Trial by G.C.M. convened at For1 
) Sam Houston, Texas, November 10, 

Printea l3RI0E J • .10BBS"l'OD ) 1930. Diahonorable disc~rge 
(622268$) and WC.ED M. BOYCE J and oon!inement for five (6) years 
(6234990), bo~ of Compan;r D, ) in ease of ea.ch accused. Disci
3rd Motor Repair Battalion, ) plinary Barrack.a. 
Q.nartermae11er Corps, and General ) 
Prisoner WALTER WEL14• ) 

llfin' b7 the BOARD OF REVImt' 
McJIEIL., CONNOll a.nd MJ!'F'Eff, Judge Advocates 

ORIGI.IA?, J:XAMI¥A1'l0B b7 JACKSON, Judge Advoca.te. 

1. 'l'he accused Yere tried upon the folloYing charge and 5P&Ci!ica
t1ona1 

CliARGEa Viol&tion of the 94th .lrticle of war. 

Speo1t1cat1on la In that Private :Brice J. Johnstone, ComI>An1' 
D, 3rd Motor Bepair :Battalion, :frivata Ea.gene Li• Boyce, 
Comp&Il3' D, 3rd Motor Iiepair Battalion, and general pruon
er Walter J. Wells, then Private, Company D, 3rd Motor lie
paizi :Battalion, Quartermaster Corpa,at Normoyle Q;u.e.rter
Jll&eter Depot, San Antonio, ~ex.a.a, batwe8l1 July l, and 
July 91 1930, both dates inclusive, acting jointly a.nd in 
pura,:ui.nce of a common intent did, take, steal, and carry 
away from 'farehouae No, 117, the following articlee, to-.vita 

2-4 ACA. 61 1!ack radiators, tynete type,0$280.00 each,$560.00 
15"-Y.w.D. Gla•• Bowl Carburetors C 17.88 each, 643.68 
2l•lt-'ton White earburetora C 7.19 each, 163.59 
30-1-\on Wh1te Carburetors Q 7.87 each, 236.10 
4.5-G.n.c. Ma.nel Carburetors C 7.30 each, 328.50 
15-29~0 stand&rd B. C&rbureto"1"s O 9.60 eaoh, 144.00 

ot a total value of ;2,075.87, property of the united Sta.tea,. 
i'lu'nished and intended for use in the military service thereot. 
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Spee1t1caUon la In that Private :Brice J. Johnstone• Company 
». ~rd l!oto;- Iteps.ir :Battalion, Private ~ne lI. Boyce, 
Comps.~ D, 3r4 Uotor :Repair :Battalion, and general prison
er 'la.lter J. l'eU.s- then Private, Company D, 3rd 1:otor Re
pair llat'b.lion, qu.arlermaeter Corpe, did, a-. Hormoyle 
~ennaner, Depot, Sa.n Antonio• Texae, between the dates 
of July. l2. and JuJ.7 21, 1930, acting jointly a.nd in pur
rraa.noe ot a common intent, take, flteal and carry awe.y from 
l'arehoue lie>• ll7, two (2) oranlccasea, total value $500.00, 
property.of the Un.ite4 St&tee furni~hed and intended for 
un 1n th. mU1tary eenice thereot. 

Each a.aawie4 pleaded ggilty to, and wa.s found guilty- of, the Chatge and 
specificationa theNuder. No evidence of previoua convictions was 1Jl
troduoe4, Ea.oh waa sentenced to dishonorable discharge, forfeiture of 
all p~ and allowanc.e1 due or to beoome due and confinement at hard 
labor for.f1Te year•, The reviewing authority approved the sentences, 
directed the exec~tion thereof and designated the Pacific Branch, United 
statea.Diaciplinary :B&rraaks, Alcatraa, California, ae the place of con
finement. The sentences were published in General Court-l!e.rtial Order 
no. 672, Headquarters Eit,hth. Corps Area, november 24, 1930. 

2. The prosecution placed no evidence bef'ore the court but the de
fense oa.lled to the witness stand l".r. C.R. Dad•, Special Agent, Bureau 
of Inveatigation, Department of Justice, San .Antot).lo, Texa.s, who testi
fied 1n su.bstance that when he investigated the matter of' the loss of' the 
property involnd in the specifications and charge ea.ch of the accused 
freely admitted his guilt and assisted the Government in recovering other 
material that had also been reported misaing but which was not involved 
in the ca1e then before the court (R. 8-10). 

'!he accused Boyoe made an unnorn statement as followu 

"'ihan Private Johnstone &eked me to go into the thing 
with him, I didn't have any idea. of going into it with him. 
Re asked me, bu~ I didn't do it 1ntentio:nally. He wa1 b'Q;J'
ing a car and he couldn't make the paj'lll8nta on it, I didn't 
have but two months to do at the time. I didn't want to do 
it, but he kept on after me. I didn't do it intentionally, 
I didn't ~hink: what I was doing at the time. I was supposed. 
to ha.Te been discharged before this, out he kept on after me". 
(R. 11-12) • 

.lccused Johnstone made un unsworn ato.tement as followea 

"Private Boyce should have thought of that alibi before 
he told the truth in the written statement, 

I am guilty, a1 the written statement says, a.nd after 
having suffered a loss of c200.oo for the ca.r and four months 
eonf~nement waiting for trial, this certainly has made a 
Chriatian out of me, and I pray that I get off light". (R. 12). 
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.&.o_~ecl 'l'tlll Nm&ined 111.ellte 

:. .A.oou.aed :Bo,ae •tatement a• to the effeot tl:ai he did >1ot inten• 
t1cmall7 oommit the o:f'fenats to which la plea.Id gQ.iltJ 1a not clteme4 to 
bt inconabtent with his plea nor does it show that the plea ws.• lmproTi• 
dllltly made within the mea.ning of the 2let Article o! Wa.r. Taking hill 
teatimo11T at a whole and at it, tall value there ia nothing co:a.tained 
therein that amounts to 11l()re than a Jnere 1tatement o! 11UigaUng circwn-
1tancea. 

4. 'rhe charge sheet ,how, accuaed .Tohnstone enlisted Ootober 13, 
1927 with two years and three months prior service a.nd that he was 2!5 
years and lO montha of age at the Ume o! the eO!!lllislion of the of !enaHJ 
Aooused :Boyce enlisted January 27, 1921 with no prior service and was 24 
years and 7 months of age at the time of commission o! the offene••a 

·.lccu.aed Wells enlisted October 25, 1929 with no prior service and wa, 
26 year, e.nd 'l monthe of age at the Ume of the commiasion of the oftenaH. 

5. 'f'he court waa legally constituted. No errors injuriously af!eot
iilg the substantial rights of accused were conmitted during the trial• 
The reoord of trial ia legal1y sufficient to support the findings and 
eenteno••• 

Judge Advocate. 



. 



(95) 
WAR DEPARTMENT 

OFFICE OF THE JUDGE ADVOCATE GENERAL 

WASHINGTON 

Military Justice 
CM 193828 

UNITED STATES ) 
) 

vs. ) 
) 

Privates EDWARD J. MORANDE ) 
(6703421) and .ALTON E. MINGO) 
( 6706247), both of Campany H,) 
26th In:f'entry. ) 

) 

JAN 14 1931 

FillST DIVISION 

Trial by G.C.M., convened at 
Plattsburg Barracks, New York, 
November 20, 1930. Dishotl.or
able discharge, suspended, and 
conf'ine:lt'nt tor six (6) months 
in each case. Disciplin5r7 Bar
racks. 

OPINION ot the BO.ARD OE REVllJl, 
McNEIL, CONHOR, end MOFFETT, Judge Advocates. 

ORIGINAL EXAMINATION by DINSI\!OBE, Judge Advocate. 

l. The record ot trial in the case of the soldiers nemed 
above having been examined in The Judge Advocate General's Office 
end there found legally insutticient to support the findings alld 
sentence, has been examined by the Board ot Review and the Board 
submits thia, its opinion, to The Judge Advocate General. 

2. The accused were tried upon the following charge end 
specification: 

CHARGE: Violation at the 84th Article ot War. 

Specification: In that Private Alton E. Mingo end 
Pr1vate Edward J. :Moran.de, both ot Company H, 
26th Infantry, acting jointly end in pursuance 
of a common intent did at Plattsburg Barracks, 
N.Y., on or about September 26, 1930, unlatr1'u.lly 
sell six (6) blanket, of the value ot about 128.80, 
issued for use in the military service of the 
United States. 

Each accused pleaded not guilty to the Specification end Charge, and 
each was found guilty of the Specification, except the figures $28.80, 
substituting therefor the figures $15.00 1 or the excepted figures not 
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guilty, or the substituted figures gulty, and guilty ot the 
Charge. Each was sentenced to dishonorable discharge, forfeiture 
of all pay and allowances due or to become due, and confinement 
at hard labor for six months. The reviewing authority approved 
the sentence and directed its execution, but suspended the dis
honorable discharge, and designated the Atlantic Branch, United 
States Disciplinary Barracks, Fort Jay, New York, as the plaoe or 
confinement. The sentence we.s published in General Court-1:artial 
Order No. 438, Headquarters First Division, December l, 1930. 

3. The evidence shows that a check of Governuent owned 
blankets in the squadroom of Company H, 26th Intantry, Plattsburg 
Barracks, New York, on September 26, 1930, disclosed a shortage or 
six such blankets. Three ot these blankets had been issued to a 
Private Burrows, two to accused Moranda, and one to accused llingo, 
all ot wham were quartered in the squadroom. While on the we:y to 
the guardhouse to be confined, accused Mingo voluntarily stated 
to a coi,poral that he had sold the missing blankets tor $3.00 
(R.6-lQ,,l7). Later, while in confine.r:ient and after having been 
warnei' b~ llaj or Richard T. Taylor that anything they might se:y 
could bie used against them, each accused stated that they had sold 
the blankets in question at a restaurant tor $.50 apiece, or a 
total of $3.00 (R.12-15). The prosecution requested the court to 
take judicial notice of A:J:ro:y Regulations governing the cost ot 
blankets (R.12). 

4. Without considering other questions involved, the Board 
or Review is ot the opinion that the record or trial is not le
gally sufficient to sustain the findings ot guilty of the Charge 
and Specification tor the reason that the requisite corroboration 
of ac~used's confessions that they sold the blankets in question 
is wanting in the evidence of record• 

.An accused cannot be convicted legally upon his unsupported 
confession, and it was not proper tor the court to consider the 
confessions with respect to the sale of the property in question 
without other evidence tending to show that the precise offense 
charged had probably been committed, that is, without some other 
evidence of the corpus delicti. Paragraph 114, Manual for Courts-
11artial, lays down the rule as follows: 

"An accused can not be convicted legally 
upon his unsupported confession. A court may 
not consider the contession of an accused as evi
dence against him unless there be in the record 
other evidence, either direct or circunstantial, that 
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\he offense charged has probably been com
mitted; in other word.a, there must be eTi
dence of the corpus delicti other than the 
confession itself.•••. This evidence of 
the corpus delicti need not be sufficient 
of itself to convince beyond reasonable 
doubt that the offense charged has been com
mitted., or to cover every element.of the 
charge, or to connect the accused with the 
offense.• 

This is not be be construed as requiring proof of the corpus delicti 
independent of' the confession, for the confession itself may be used 
in connection with other evidence to establish the corpus delicti 
(Flowers v. United States, 116 Fed. 241; Rosenfeld T. United States, 
202 Fed. 469; Gott v. United State,, 257 Fed. 294). It means nothing 
more than that "there should be corroborative evidence tending to prove 
the facts embraced in the ocnfession; and, where such e'fidence is in
troduced it belongs to the jury, under the instruction of the court, 
to determine upon its sufficiency" (United States v. Williams, 1 Cliff. 
5, 28 Fed. Cas. No. 16, 707; Boland v. United States, 238 Fed. 529). 
In applying this rule the Circuit Court of Appeals, Second Circuit, in 
the leading ease of Daeche v. United States, 250 Fed. 666, lays down 
the following requirement in respect of the corrobo1·ating evidences 

"Any corroborating circumstances will 
serve which in the judge• s opinion go to 
fortify the truth of the confession. In
dependently they need not establish the 
truth of the corpus delicti at all, neither 
beyond a reasonable doubt nor by a p~
ponderance ot proof." 

The court, further in the opinion, elucidated the matter thu11 

"The rule can in any event be no more than that a 
confession wholly uncorroborated will not serve; 
any quantltative measure of corroboration we mean 
to repndiate. •**Again, if the question were 
of the measure of corroboration we should of course 
not assume tc detemine how much weight the Jury 
might give it; but, as we have said, the question 
is whether there was any, not how much." 

-3-
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The quoted lang11age of the court in this case was, however, ex
pressly qualified by the preliminary statement that "The corrobo
ration mu;t touch the corpus delicti in th~ sense of the·inJury 
against whose occurrence the law is directeda in this case, an 
agreement to attaek or set upon a vessel." (CM 186681, JaOksona 
Wynkoop T. United States, 22 Fed. (2d) 7991 Forlina T. United 
States, 12 Fed. (2d) 631; Pearlman v. United States, 10 Fed. (2d) 
460; Litkofaky et al v. United States, 9 Fed. (2d) 8771 l!angun v. 
United States, 289 Fed. 2131 People v. Jones, 55 Pac. 698; Byan Te 

State, 100 Ala. 94; People T. Jaohne, 103 N.Y. 182; People v. 
Badgley, 16 Wend. 01.Y.) 63). 

Applying this liberal but well established rule to the case in 
hand it is clear, in the opinion of the Board, th.at the corroborative 
evidence relied upon to support the confessions fails to meet the 
prescribed test. Such evidence, in the last analysis, consists of 
nothing more than testimony showing that the property was missing 
and that accused had access to it. The Manual for Courts-Martial, Para
graph 114 ,thus e:z:emplifies the rule requiring proof of the corpus 
delicti. 

•In a case • • • of alleged unlawful sale 
eTidence that the property in question was mis
sing under circumstances indicating••• that 
it was probably unlawfully sold, would be a oom
plianoe w1 th the rt1le." 

In the instant case there is not a scintilla of evidence of record, 
other than the confessions, to indicate that the blankets were 
probably sold. The mere facts that the property was missing and 
that the accused had an opportunity to t&k:e it are circumstances 
which do not logically touch the corpus delicti, i.e., the sale, 
and under the rnle announced in the Daeche case, supra, are, in 
the opinion of the Bo~1u of Review, insufficient as oorroborative 
of the confessions in this case. There being no evidence, other 
than the uncorroborated confessions, of the probable commission of 
the offense charged, oonsideration of the confessions was improper 
and the remaining evidence is not legally sufficient to SUPPOrt the 
findings of guilty (CM 169283, Nelson; CM 168834, Hazard, CM 187168, 
Greene; CM 188211, Hornsby) • 
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5. l!'or the reasons stated, the Board ot Revie,r is ot the 
opinion that the record ot trial is legally 1nsutt1oient to sup.. 
port the tindings end sentence. 

/rf11t~k=i , Judge Advocate. 

, Judge Advocate. ~-a.... .;i 

e«Y22z#4(. , Judge Advocate. 
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WAR DEPARIMENT 
In the Office of The Judge Advocate General 

Washington, D.c. 

Military Justice 
CM 193913 

UNITED STATES ) 'lliIRD CORPS A.RF.A 
) 

v. ) Trial by G.C.M., convened at 
) Fort George o. Meade, Maryland, 

Private ALBERT s. DAY/SON ) November 24, 1930. Dishonorable 
(6812686), Medical ) dische.r~e, suspended, and con-
Department. ) finement for six (6) months. 

) Disciplinary Barracks. 

ROWING by the BOARD OF REVIEW 
McNEIL, C01-YOR and UOFFEI'T, Judge Advocates. 

ORIGIN.AL ElCAMIN.A~ION by Fnu.:E:!, Judge .Advocate. 

l. The record of trial in the case of the soldier named above 
having been examined in the· office of The Judge Advocate General 
and there found legally insufficient to support the findings and 
sentence 1 has been examined by the Board of Review and held to be 
legally sufficient to support the findings and sentence. 

2. The substantial question actually presented in this case 
is whether the court duly sworn to try the same and before which 
trial was had was a legally constituted tribunal. 

The law member of the trial court created by paragraph 14 of 
Special Orders No. 165, Headquarters Third Corps Area, July 71 1930, 
namely, Captain Than.as J. Jackson (Infantry), Judge Advocate General's 
Department, did.not sit at the hearing or take e.JJY part in the adjud.ica
tion of the instant case at Fort George o. Mee.de, Maryland 1 on November 
241 1930, by eight members of the duly appointed court 1 in all other 
respects duly assembled, and was accounted for in the record of trial 
as "absent" and "Excused by Canmander Third Corps Area"• There was no 
specific direction of the appointing authority that the law mEID.ber sit in 

01943 
-1-

http:ORIGIN.AL


(102) 

this case. It will be here assumed that prior to above mentioned 
date of trial both Third Corps Area Headquarters and O~ptain Jackson 
had received official notice ot paragraph 15, Special Orders No. 270, 
War Department, November 18, 1930, readin13 as follows: 

"15. Captain Thanas J. Jackson, Judge Advocate 
General's Department, is relieved from assigl]Il1ent and 
duty at headquarters Third Corps Area, Baltimo::':'e, 
lliary"land, will proceed to Washington, D.C., and 
report to the Judge Advocate General for duty in his 
office. The travel directed is necessary in the 
military service. FD 28 P 5040 A 2-1." 

On such a state of facts the :l.mmediate question of law arises: Was 
the above quoted paragraph 15 of Tiar Department Special Orders 
effective of itself to remove Captain Jackson as a member of' the 
general court-martial appointed by paragraph 14 of Special Orders No. 
165, Headquarters Third Corps Area, or to terminate his member status 
on such court, thereby leaving that court without the law member required 
by Article of Har 8 to be detailed as one of' its members? The precise 
point does not appear to have been heretofore decided. 

If such a legal effect was produced by the War Department special 
order under C'rlsideration, then that effect was accomplished, of course, 
at the very time the special order itself' became effective, and not at 
any later time by virtue of any subsequent physical act or change of 
whereabouts of Captain Jackson in the course of canpliance on his part 
with the special order. Hence it is of' vital importance to the con• 
sideration of thia question to note that as a settled matter of military 
law the special order of the Var '.Department concerning Captain Jackson 
became effective upon delivery thereof to him through the usual mili
tary channels (Op. J.A.G. 300.4, June 23, 1924; Davia, Military Law, 
P• 382). This might have been upon the conclusion of the hearing 
of an important general court-martial case extending over days or weeks 
and before jud~ent therein or after the making of findings and before 
deliberation upon the sentence, or pending the reconvening of the court 
composed of the mEI!lbers sitting at the trial for revision proceedings 
in a case of invalid, uncertain or erroneous findings or sentence (such, 
for example, as c.i.:. 191799-Druzd, c.r.1. 19206s-·;alson-:E'urlough, and 
C.LI. 193728-Koten, recently a=ising in the court-martial jurisdiction' 
of the case in hand, or the recent c.r.r. 191831-Shoop). It is thus 
apparent that if the taking effect of change-of-station special orders 
issued by superior authority, of itself and without any administrative 
order in canplement thereof issued by the jurisdiction concerned, 
avails as a matter of law in military administration to extinguish mem
ber status on a court-martial, then the whole process of orderly 
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adjudication of a oourt-ma.rtial case is liable to sudden vitiation or 
abatement, in consequence of the exigencies and operations require
ments or our military service. 'nl.e mischief-making possibilities of 
such a rule or military law and its subversive effect on the di1oipline 
and efficiency of a general court-martial canmand would be multi~li-ed 
in time of war, and this consideration makes for its inherent unsoun4-

·ness on the fundamental principle of military law embodied in the 
following excerpt :fran an authoritative opinion of .Attorney-General 
Cushing, rendered December l, 1855 (7 Ops. Atty. Uen. 604): 

"Trials by court-martial are coverned by the nature 
or the service, which demands intelligible precision of 
language but regards the substance of things rather than 
their forms; which eschews looseness or confusion in all 
things, but reflects that military adninistration must 
be capable of working in peace, it is true, but more 
especially amid the privations and the dangers of war." 

No such extinguisbment of member status on a court-martial is 
expressly ordained by the above quoted special order relating to 
Captain Jackson, that is to say, no such end or objective is specifi
cally included in its canponent words. And, in the opinion of the Board 
of Review, the conclusion that such is within the reasonable intendment 
of the order ,as a whole is untehable; being in conflict with both 
the fundamental principle above noticed and an established prinJiple 
or construction of~ scripta, here applicable in view of the absurd 
consequences involved in the highly hannful effects or such an inter
pretation of special orders of this nature on military justice adminis
tration, and the discipline and efficiency of general court-martial 
camnands, considered above. The special order in question is, of course, 
part of the law military (Winthrop, Reprint, P• 38} • .And in the leading 
case of United States v. Kirby, 7 Wall. 482, the Federal Supreme Court 
said: ".All laws should receive a sensible construction. General terms 
should be so limited in their application aa not to lead to injustice, 
oppression, or an absurd consequence." This principle was reaffirm• 
ed in Hawaii v. Mankichi, 190 u.s. 197, wherein the court in constru• 
ing Congressional legislation in its application to the administration 
of crinlinal justice in the liawaiian Islands, declared, as ground of 
~ejection of a certBin extreme view of language of the Newlands Resolution, 
that "the result might be so disastrous that we might well say that it 
could not have been within the contemplation of Congress"• As much 
might be said in favor of a rational end restrictive interpretation 
of the War Department special order in the instant case which would 

I 
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regard the same as effeotual to aooanplish or ·its own force its 
maniteet ohange-or-etation and new assignment purpose, without coin• 
cident obstruction or disruption or Third Corps .Area general court
martial proceedings. The Boe.rd ot Review is therefore of the opinion 
that the taking effect ot such order by deliveey or the aame to Captain 
Jackson through military ohennels did not have the further etteot or 
thereby tenninating his I!lEl!lber status on the general court-rnar.tial 
constituted by aforementioned paragraph 141 or Special Orders No. 165, 
Headquarters Third Corps Area, but that at most there devolved upon 
the Third Corps Area can:.nander the administrative duty in the premises, 
if further sessions of the court requiring the presence of the law 
msnber were contemplated, to cause Captain Jackson to be made available 
therefor by the War Department (his new station being within the terri• 
torial limits of the Third Corps .Area) or by fonnal order to relieve 
him as law member of such court and appoint sane other suitable officer 
in his stead. The conclusion here expressed is not without the sup
port ot Judge .Advocate General opiniona in related oases. c. M. 107645, 
Mahoney - quoting f'ran the opinion of the .l.cting Judge Advooate General, 
dated January 26, 1918 - involved the following queetioni 

"The original order appointing the court in this 
case i~ dated July 1 1 1917, and details a court can
posed of twelve members and the judge advocate. On 
August 17, 1917, a subsequent order affecting the 
detail for this court was issued. This relieved one 
member of the court and detailed him as judge advocate 
in place ot the original judge advocate who was re
lieved f'ran duty with the court. This left the 
court consisting of eleven members. On August ~o, 
1917, an additional order was published in which two 
additional officers were relieved fran duty ae mE111bers 
of the oourt, and five additional officers detailed. 
As thus constituted, taking the ori3inal order and 
the two additional orders into consideration, the 
court consistAd of fourteen members. In· the msno
randun or the department judge advocate, to which 
reference has been made, it is conceded that a court 
oanpo,sed of fourteen members is an illegal body 
and its proceedings null and void, but the judge 
advocate contends_ that inasnuch as on August 20th, 
21st e.nd 24th, respectively, three ml!llllbers of the 
court were relieved by War Department orders fran 
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duty on the Canal Zone and commissioned in the 
. National A.rmy, leaving the Canal Zone A11r;ust 26, 1917, 

their relier fran duty in the Canal Department acted 
as a constructive and pennanent relier fran detail as 
members of the court and that by reason ot the 
operation or the War Department orders in the eases 
or these three ot'ficera a court which was manifestly 
illegal betore the issuance or these orders was made 
legal." 

In rejecting the contention or the department judge advocate, the 
Aoting Judge Advocate General held in pal"t: ' 

"It is obvious that the precedents relied upon 
a.re not in point, for an of!icer who is dismissed 
or one who is retired, unless he be retained in 
active service, becanes ineligible for further duty 
as a member of a court-martial. This is not the 
case with an otticer who has merely received an order 
relieving him fran duty with a certain canmand. His 
eligibility further to sit as a member of a court
martial in a particular case could not be determined 
by the fact that he had received an order relieving, 
him fran duty at a given point.n 

In c.11. 134245 (Reilly) the question arose whether a special 
order of :une 16, 1919, relieving First Lieutenant John G. Edwards, 
Intantcy, !ran duty at Camp Jackson, s. c., and detailing h:l.m tor duty 
at Fort Des Moines, Iowa, autanatically operated to relieve him fran 
detail on a Camp Jackson general court-martial appointed by the camp 
canmander. The Board of Review and The Judge Advocate General held 
that the order did not so operate and rested this conclusion on the 
following reasoning: 

"It is obvious that an officer who is dismissed 
or one who is retired, unless he be retained in active 
service, cannot be continued as a manber of a court
martial to which he m~, have been detailed. Such an 
officer is no longer capable or serving on a court
martial. The reasoning in such a case, however, does 
not apply to an officer who has merely received an 
order for transfer or station, unless such order in 
any way affects his qualifications as a member of 
the court-martial. Orders issued by the War Depart
ment requiring a change or station fran one dep~rt
ment to another, while they, of course, supersede 
the orders of the department camnander, do not 
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operate as a rescission of such order. The War 
Department order may itself be rescinded or modified 
before it is complied with. The officer removed fran 
duty in one department, by a War Department order, 
may be returned there by another order, and should 
this prove to be the case during the life of the 
court upon which he was detailed as a member, his 
qualifications to serve, and indeed his duty to 
serve thereon, cannot be questioned. During his 
absence he would be as much a member of the court 
as would other officers detailed thereon, and his 
abse~ce would have to be accounted for in the record 
of each case tried.· If.he should prove to have been 
but temporarily detached, the court which may have 
been rendered legal during his absence by such 
detachment would, by the same token, be rendered 
illegal upon his return, and so the question of the 
legality of a court~artial would be an uncertain 
thing, which would never be safely detexmined by 
a review of the record." 

Another question involved in the ultimate question whether the 
court which tried the case in hand was canpetent to sit on the trial 
thereof may be thus stated: Does tne absence of the lawmEl!lber fran 
the trial of a case not specifically directed to be tried with the law 
member present invalidate the proceedings? The pertinent provisions 
of the 8th Article of War, read in connection with those of the 18th 
and 31st .Articles, are, it must be conceded, ambiguous to the extent 
of not being conclusive, upon their face, of this question.· But these 
new provisions of the revised .Articles of Viar were contemporaneously 
construed by the Viar Department as not making tqe presence of the law 
member necessary to the validity of the trial proceedings, and have 
been continuously so. construed by the Viar Department and the President 
(T.A.G. letter of instructions of September 22, 1921, subject, general 
court-martial jurisdiction; ?.!anual for Courts-r.Ie.rtial, 1921, par. 
85 .!!,; ~,Ianual for Courts-r.Iertial, 1928, par. 38 2_). The cited provisions 
of statute law have consequently been clarified and rendered definitive 
in this particular by executive interpretation in the course of adminis
tration of the .Articles of \lar. · In Swendig v. Washington Water Power 
Canpany (1924), 265 u.s. 322, 331, the Federal Supreme Court, citing 
the earlier case of Logan v. Davis (1914), 223 u.s. 613, 627, declared 
it" to be "a settled rule that the practical interpretation of an 
ambiguous or uncertain statute by the executive department charged 
with its administration is entitled to the hiehest respect, and, if 
acted upon for a number of years, will not be disturbed except for 
very cogent reasons". Ro such reasons are believed to exist in this 
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instance, and the question under consideration is no longer an open 
one in military administration. See Edwards v. De.r'VJ', la. Wheat. 206, 
210; u.s. v. Graham, 110 u.s. 219; u.s. v. l'hilbrick, J.aO u.s. 52, 
59; U.S. Te Johnston, 124 U.S. 236 1 253; U.S. Ve .Uaba11& G.S.R. Coe, 
142 u.s. 615, 621. 

For the foregoing reasons, the Board or Review is or the 
opinion that the conrt duly sworn to try the instant case and before 
which trial was had was a legally constituted tribunal. 

Judge Advocate. 

Judge Ad"l:Ocate. 

1. I concur in the conclusions reached by the majority or the 
Board in paragraph l or the holding, tor the reason that the order re
lieving Captain Jackson fran duty at Baltimore did not, according tom:, 
interpretation of paragraph 5b, AR 170-10, Change 2, January l, 1930, 
operate to remove him fran the jurisdiction of the Camnanding General, 
Third Corps Area; in matters :pertaining to the administration of military 
justice. 

2. I do not concur in the effect of the views expressed in para
graph 2 of the majority holding. 

_,,_ 
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)(ilit&r;r Juatice •WAR DEPARTMENT
c.K. 1939n. 

OFFICE OF THE JUDGE ADVOCATE GENERAL 

WASHINGTON 
~"".11 
~....:. r..,.· iFEB 1 ;; 

UNITED STATXS ) FIPl'R OOBPS .AREA 
) 

v,. ) '!'rial by G.c.M. convened at 
) Fort Thomas, Xentucq, October 

lira.Jor lmre.il.FX REED ) 29, 30, 1930. Dimuhaal. 
(C>-3855 J, Infantry. ) 

OP.lll'I01i b7 the BOABD OF 1!EVIE'l 
l!.cllBIL, CONNOR and m>FFE!'l', J\l.d&e Advocates 

ORIGINAL EXAMINATION by BA.LCJR, J\l.489 Advocate. 

1. !he Board ot Review has examined. the record ot trial 
in the case of the otticer named aboTe and eubmita thia, 1b 
opinion, to The Judge .Advocate General. 

2. Accused was tried upon the following charge• and 
1p9cificat1on11 

CHABGX Ia Tiolation ot the 93rd Article of War. 

Specificationa In that Ys.Jor Metcalfe RHd, Infantr.,, 
for the purpose of obtaining a loan of THiiEE RUNDBED 
(l300.00) DOLLABS from the Fidelity Loan and Inn1t..... 
ment Comp&D,J', of Columbus, Georgia, did, at Fort 
Thoma,, Xentuclr:;r, on or about November 5, 1928, 
with intent to defralld falsel,- write and forge the 
11gna.ture of Chaplain Balph w. Rogers, a, indoraer 
to a certain promiuoey note, which baa since been 
loat or destroyed or 11 in the b&ndl of YaJor ?Jetcalte 
Reed, which waa in words and f1g11rea 1n substance aa 
tolloaa 

•:rort Thoma.a, Kentuck;r, ?io•ember !5, 1921 

One year after date I promise to P&7 to the order 
of Fi4el1't7 Loan and. Inveetment Comp&tJ1', Columbul, 
Oeorgia, THBEE HUNDRED ($300.00) DOLLABS. 

(Signed) Metcalfe 'Beed.. 
(Indoned) llalph 'f. Rogera." 

'lhiah said promiH0?7 note indoreed aa aforeaa14 n• 
a writing of a prhate nature which might operate to 
the pnJu41oe of another. 
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• 

CHARGE II1 Violation of the 96th Article of War. 

Specifications In that Major Metcalfe Reed, Infantr,y, 
did, at Fort Thomas; Kentuclq, on or about ?lovember 
6, 1928, with intent to defraud wiltull7, unlawiul.17, 
and feloniously utter as true and genuine a certain 
instrument purporting to be an endorsed promissory note, 
which has since been lost or destroyed or is in the 
hands of ll"ajor Metcalfe Beed, which wa.1 in words and 
figure, in substance as follows: 

"Fort Thomas, Kentuolq, liovember 6, 1928, 

One ;year after date I promise to pq to the order of 
Ji4elit7 Loan and Investment Company, Columbus, 
Georgia, 'mBEE 1iUliDRED ($300.00) DOLLARS. 

(Signed) Metcalfe Reed 
{Indorsed) Ralph w. Rogers.n 

.A writing of a printe nature which might operate to the 
prejudice of another, which said promiuor,y note as re
spaots the said indorsement "Balph w. :Rogers" wa•, a, he, 
the said Major Metcalfe Beed, Infantry, then.11'811 knew, 
fal1el7 madt and forged. 

CHARGE III1 Yiol&Uon of the 96th Article of War. 

Specification la {Hot Guilt7). 

Speoification 2a {liot Guilt7J. 

Specifioa.Uon 3a In that lrajor Metcalfe Reed, Infantey, 
did, at Fort Thomas, Xentucsq, on or about March 12, 
1929, with intent to d•ceiTe the Commanding Officer, 
Fort Thomas, Kentuolq, officialq make and submit a 
written report. to the said Cormnand:lng Officer, in words 
as follow11 9 .All personal bills and debts 1n Cincinnati 
or in thil ·cmmnmity have been settled and cloHdJ or 
arrangements for payment has been made that h&s bean 
decl&ted eatiafactory by- the parties concerned" which 
report •• known b7 the said Major Metcalfe Reed, In
fantr;y, to be untrue in that on this date March 12, 1929, 
the said !!aJor Metcalfe Reed, Infantry, did owa one 
Cincinnati Club, Cinc1rmati, Ohio, $18.75 and had not 
made arrangem.enta for payment that were declared satia
factor;y by said Cincinnati Club. 

Specification 41 In that lf&Jor Metcalfe Reed, Infantry, 
dicl, at Fort Thoms, Kentucq, on or about March 12, 
1929, with intent to deceive the Commanding Officer, 
Fort Thoma.a, Kentucq, officiall7 make and submit a 
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written report to the said Commanding Officer, 
in words as follows: MAll personal bills and 
debts ·in Cincinnati or in this community have 
been settled and closed; or arrangements for 
payment-has been made that has been declared 
satisfactory by the parties concerned" which 
report was known by the said Major Metca.li'e 
Reed, Infantry, to be untrue in that on this 
cl.a.te March 12, 1929, the said Major Met~ali'e 
Reed, Infantry, did owe one li. A. Yfoestma.n, 
Fort Thomas, Kentucky, ~32.61 and had not made 
arrangements for payment that were declared 
satisfactory by the said H. A. Woestma.n. 

Specification 5: (Wot Guilty) •. 

Specification 6: In that Major Metcalfe Reed, In• 
fantry, did, at Fort Thomas, Kentucky, on or 
about March 12, 1929, with intent to deceive 
the Comm.anding Officer, Fort Thomas, Kentucky, 
officially make and subnit a written report to 
th~ said Cormnanding Officer, ·in words as fol• 
lows: "All personal bills and debts in Cin
cinnati or in this cornnunity have been settled 
and closed; or arrangements for payment ~as been 
made that has been declared satisfactory by the 
parties concerned" which report was known by the 
said Major Metcali'e Reed, Infantry, to be "I.Ultrue 
in that on this date March 12, 1929, the said 
Major Metcalfe Reed, Infantry, did owe one 
French Bros. Bauer Co., Cincinnati, Ohio, $19~80 
and had not made arrangements for payment that 
were declared satisfactory by the said French 
Bros. Bauer Co. 

Accused pleaded not guilty to all the charges and specifications, and 
was found guilty of Charges I and II and the specifications thereunder, 
not guilty of Specifications 1, 2 and 5, Charge III, guilty of Speci
i'ication 3, Charge III., substituting the·figures "$18.85" for the 
figures "$18.7511 

, and guilty of Charge III and Specifications 4 and 
6 thereof. I-Jo evidence of previous convictions ".las introduced. He 
was sentenced to be dismissed the service of the United States. The 
reviewing authority approved the sentence and forrro.rded the record 
for the action of the President under the 48th Article of War. 

3 
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3. As to Charges I and II and the single specification under 
each, the evidence shavrs that accused, while on duty at Fort Thomas, 
Kentucky, addressed a letter dated October 30, 1928, to the Fidelity 
Loan and Investment Cor.ipany, Columbus, Georgia thereafter referred 
to as the Loan Company) in vrhich he made application for a loan of 
J300.00 lR• 91 10; Ex. 1). l'ursuant to such application, the Loan 
Company mailed a note to the accused prepared for that amount tR.8). 
Accused returned the note w~th his own signature and the signature 
of ..Ralph 11. Rogers" as indorser thereon tR. 9) 1 whereupon i1. T. 
Drane, Secretary ru1d Treasurer of t_he Loan Company, approved the 
loan which was made upon the assumption that the indorsement was 
in fact that of Chaplain Ralph W. Rogers, who according to the Army 
List and Directory 17as at that time stationed at Fort Thomn.s, Ken
tucky (R.10,11; Ex. 2). The note was not available as evidence in 
the trial because it was eventually paid in full (R. 22) and "evi
dently had been mailed to Major Reed14 (R. 9). On or about Septem
ber 26, 1930, when tl1.e note was requested by the Commanding General, 
Hawaiian Department, on behalf of the Government, accused stated 
that he did not have it tR• 59). The note was dated some·l;ime in 
Novf9mber, 1928, but the loan was not made until December and then 
with an agreement that it ;ms to be paid in tv1elve monthly install
ments of J25 each (R. 9). After accused failed to pay the first 
tvro installments when due, the Loan Company addressed a letter to 
Chaplain Ralph W. Roger1:1, Fort Thon:.as, Kentuck<J, February 19, 1929, 
and advised him. in substance that he was indorser on a note of 
$300.00 for Major l!etcalfe Reed; that the first two installments 
were in arrears; and requested him to see that they were taken care 
of at once (R. 111 30; Ex. 3). Upon receipt of this communication 
Cha.plain Rogers went to accused and "told him that I had a letter 
that I did not understand and he told me that he had received one 
like it, that that was another Rogers, to file it in my archivesk. 
Chaplain Rogers, under date of February 21 1 19291 vrrote the Loan 
Company to the effect that he had not indorsed such a note and re
quested that it be forwarded to the Highland Bank, Fort Thomas, Ken
tucky, where·he desired to inspect the signature (R. 121 31; Ex.'4). 
The Loan Company then wrote accused a letter in which was inclosed a 
copy of Chaplain Roger's letter tR. 15), and under date of March 51 
19291 accused replied as follows: , 

"In reply to your letter of the 25th ult., allow 
me to state that Chaplain Rogers has been set right 
in regard to the matter and it will therefore not be 
necessary to send the note to the local bank for his 
inspection." (R. 15; Ex. 6) 
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'When the Loan Company failed to send the note for inspection as re
quested, Chaplain Rogers notified Colonel Waldron, the Post Commander, 
in order to have the matter cleared up before accused left Fort Themas. 
Sometime therea.f'ter, Colonel Waldron notified Chaplain Rogers to re
port to him at headquarters. Upon reporting he met accused, out• 
side the door, and there accused., 

•told me that I signed that note, in other words, 
using his words 'You signed that note' and I told 
him that I did not sign it, and he repeated the 
statement and I told him that he knm'T I didn't 
sign it, but if I could help him in any.way I 
would be glad to do it". 

Accused thereupon asked Chaplain Rogers to forget "whether I signed it 
or not; I told him that I could, I might if I heard nothing further 
a.bout it, and he assured me I would hear nothing more about it" 
{Re 32,33). At sometime during the course of' this conversation 
accused ~sked Chaplain Rogers if he could keep a secret. Upon re
ceiving a.n affirmative reply accused said "I signed it, I couldn't 
find you• (R. 391 42). When Colonel ilaldron asked Chaplain Rogers 
in the presPnce of accused whether he had signed the note or not, 
he replied: 

"I told him that Major Reed said I signed it and 
then he said that I was• great fellow forgetting 
whether I signed• piece of' pa.per, telling me I 
might sign my life a.way some time" (R. 33). 

Chaplain Rogers never in fact signed the note in question as an in
dorser nor did he ever authorize accused or anyone else to sign his 
name to the note. At no time did he assume responsibility for his 
purported signature on the note (R. 36). On March 81 1929, accused 
addressed a. letter to the Loan Company and inclosed three checks 
covering three· installments, with the request that they be ca.shed .... 
"as they became due". In the meantime he left Fort Thomas on leave 
of absence preceding his transfer to Hawaii (R. 15.,16; Ex. 7). 
Chaplain Rogers heard nothing further about the note until about 
July 26, 1929, when he received another letter from the Loan Company 
advising him that the accused was a.gain delinquent on two payments 
(R. 33,16; Ex. 8). After some .f'urther correspondence (R.18,19,34, 
35; Exs. 10,ll), the Loan Company forwarded the note to the Highland 
Bank, Fort Thomas, Kentucky, where Chapla.in Rogers examined the in• 
strument in the presence and with the assistance of the cashier. 
Both found tha.t th~ signature "Ralph W. Rogers" appearing thereon 
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resembled the sig;nature of Chaplain Rogers but that it was in fact 
a forgery if intended for his signature tR. 35 1 36,43-54). Earlier 
in the fall of 1928, Chaplain Rogers indorsed a note for accused 
and, when the note was later renewed, he also indorsed the renewal 
note tR. 40). 

As to Specifications 3, 4 and 6 of which accused was found 
guilty under Charge III, the evidence shov1s that under date of 
~arch 13, 1929, accused executed what is commonly known as a 
clearance certificate to the Co:m."llal1ding Officer of Fort Thomas, 
Kentucky, as follows: 

"l. Having been relieved from further duty and 
station at this post by paragraph 16 ~pecial Orders 
No 36 Yl.D. dated Jan 16/29; I hereby certify that: 

* * * * * * c. All personal bills and debts in Cincinnati, or 
in this community have been settled and closed; or 
arrangements for payment has been made that has been 
declared satisfactory by the parties concerned. 

· l,;etcalfe Reed 
Major, loth Inf ... (R.60,6l;Ex.12) 

As to Specification 3, the evidence shows that accused was 
a member of the Cincinnati Club, Cincinnati~ Ohio, and that he became 
indebted to the club for dues, taxes and house account to the extent 
of $18.85 lR• 75). During the latter part of 1928, accused tendered 
his resignation as a member of the club and in January, 1929, stated 
to the assistant secretary of the club that h.e would pay his account 
after the first of February (R. 74). This accused failed to do. He 
did not make or attempt to make any arrangement with the club for the 
extension of credit (R. 75). The debt was finally paid in February, 
1930 (R. 73). 

As to ~pacification 41 the evidence shov1s that accused had 
an open account with the Woestman Drug Store, Fort Thomas, Kentucky 
(R. 88). On or about I.iarch 8, 1929, accused entered the store and 
made some purchases which were added to his account. At that time 
he notified the owner, H. A. 1,oestman, that he had been transferred 
to Hawaii and requested him to get his bill ready and said that he 
would ta.lee care of it. On :tiiarch 13, 1929, the amount due totaled 
$32.61. About l.iarch 15, 1929, a boy was sent from the drug store 
to the home of accused with the bill where it was discovered that 

-s-
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accused had already departed. The bill was subsequently forwarded 
to accused (R. 88•90), and 178.s settled in March, 1930 tR. 91). 
Accused made no application to the drug store for extension of credit, 
and I.ir. 'iloestma.n "understood that he probably would take care of it 
before he left". tR .89) ' 

Aa to Specification 6, the evidence shows that accused was, 
prior to March 13, 1929, indebted to the French Brothers Bauer Company, 
Cincinnati, Ohio, to the extent of $19.80 (R. 78). Uo application 
for the extension of cr~dit came to the attention of the credit 
manager. The bill was unpaid on March 14, 1929, and remained un• 
paid until sometime thereafter (R. 79). 

4. The defense read in evidence a stipulation (R. 99) to the 
effect that if Mrs. Zella Reed, wife of accused, were present she 
would testify substantially that she was aware of the financial 
affairs of the household and that prior to March 131 1929, she was 
aware of the fact the.t Major Reed was required by orders to make a 
certificate to the Post Commander to the effect that all bills had 
been paid or tha.t satisfactory arrangements for payment had been 
made with the parties concerned. She realized that Major Reed did 
not have sufficient funds to pay all outstanding bills and at the 
sa.me time allow him the necessary money tor expenses incident to the 
trip to Hawaii, and that it was a inS.tter of oonsidera.ble worey' to 
him. A few days prior to March 13, 1929, she accompanied Major 
Reed to the Drug Store of :Mr. H. A. Woestma:n in Fort Thomas, and. 
heard Major Reed tell Mr. Woestman that he did not wish to settle 
his bill at that time because he wanted it to include subsequent pur
chases. But he requested Mr. Woestman to send a complete statement 
which would be paid at a later date. Mr. Woestman said tho.t was 
satisfactory. Shortly before March 13, 1929., she heard Major Reed 
call the French Brothers Bauer Company on the telephone and speak to 
some one there regarding an extension of time for payment lR.99,100). 

The defense also read in evidence a stipulation to the ef
fect that if Mr. Saxon, Office Manager, French Brothers Bauer Company, 
were present he Would testify substanti~lly that on or about W!.8.rch 10, 
19291 two clerks whose principal duties consisted it1 receiving telephone 
calls nnd transmitting information to proper ~fficials,were found neglt• 
gent and later discharged (R. 101). 

The accused took the stand Uhder oath and, as to the of
fenses alleged in the ~pacifications under Charges I and lI,_he t~sti• 
i'ied substantially that in the fall of 1928 he had occasion to ask 
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the Fidelity Loan and Investment Company for a loan of $300. In 
due time the Loan Company sent the customary paper for signature 
and indorse.ment. Thereafter he sent the note with a personal 
memorandum to Chaplain Rogers, by a houseboy who was then in his em
ploy, with the request 

•that he endorse this application for me, ii' he 
could do so. At that time I was for some reason, 
I don't remember exactly why, going in town, and 
on my return that evening I found this document on 
m::, desk with a signature on the reverse side in 
words 'Ralph li. Rogers' which I a.sstuned to be his. 
I was---I never made a study of Cha.plain Rogers• 
handwriting but the appearance and from the few 
times that I had seen his signature, it appeared 
perfectly correct". 

Thereafter he forwarded the note to the Loan Company and received the 
money requested. Vlhen Chaplain Rogers spoke to him about the note, 
accused testified 

i 

•His rem.arks at that time were very surprising to 
me, caused me to wonder whether I was seeing things 
or whether he had suffered a lapse of memory. I 
still believed at that time that he had endorsed the 
note. However, I went home, questioned this house 
boy and after bringing pressure to bear he finally 
admitted that he had not seen Chaplain Rogers, that 
he had signed the note himself in an endeavor to 

. help me•. 

Due to the fa.ct that the houseboy was so contrite and begged not to 
be turned in, 

•1 said nothing about it. When Chaplain Rogers again 
spoke to me and I replied to him, I feel sure that in 
view of' his testimony, he misunderstood my reply, 
which was not that I signed the note rut that I knew 
who signed the note. Knowing that I was about to go 
on f'oreign service and knowing that the payments on 
the note would be ta.ken care of, I asked him, in sub
stance, to overlook the matter - there was no f'orgery 
on my part; there was no knowledge of' any forgery at 
the time the note was forwarded. There was no intent 
to defraud·. 
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He does not "think" that he ever advised the Loan Company that the 
Rogers• signature was a forgery {R. 124). Accused also contended 
that there was no necessity of forgery in that he could have ob
tained legitimate indorsements from other parties {R. 106). After 
he arrived in Hawaii he sent a check {R. 107;Ex.A.) as soon as 
possible to the Loan Company for the entire balance due (R. 105-106). 
On cross examination, he testified that the houseboy's name was · 
Denton, that at that time he was a discharged prisoner workin~ in 
the capacity of a civilian employee and that he had no knowledge 
of his present whereabouts (R. 116). After he discovered the 
forgery he ma.de no effort at the time to disclose it (R. 119) nor 
did he make an effort to locate the civilian Denton before trial 
(R. 125). The houseboy had been discharged sometime a:f'ter his 
arrival in Hawaii (R. 126). 

As to the specifications of which he was found guilty under 
Charge III, accused admitted on the stand that he signed the clearance 
certificate (Ex. 12) on or about Uarch 13, 1929 (R. 102). Re co.n
sidered the indebtedness to the Cincinnati Club one that could be 
carried forward and made the certificate because he had not received 
word at the time that his resignation had been accepted. Believing 
that he was still a member, he felt that it was satisfactory to pay 
the obligation at a later time (R. 103,104). As to Specification 6 
he admitted that he owed the French Brothers Bauer Company the 
amount alleged to be due but on calling them on the telephone a 
"'member of the female sex.. answered, and in the presence of Mrs. 
Reed he stated "the circumstances.. to her and v,hen she replied that 
it would be all right he felt justified in signing the certificate 
(R. 104). Accused does not remember ma.king a statement in 1930 
to the Hawaiian Department Inspector to the effect that both he and 
his wife were of the opinion that the French Brothers Bauer account 
had been paid and that proper credit therefor had never been given 
him {R. 122-124). 

. Lieutenant Colonel Herbert E. Mann, Cavalry, Fort Thanas, 
Kentucky, testified for the de.fense in effect that he had known 
accused for about four years but that he was not fa.mi.liar with his 
financial circumstances in November, 1928. In answer to the 
question ""would you at that time have indorsed a note for him for 
about $300.00?" he replied in effect that he might have signed it 
at that time providing he could have done so without serious in• 
convenience to himself' and family. He remembered that accused had 
a houseboy but he did not know the boy (R. 128). 

It vtas further stipulated that if accused's wife were 
present she wo~ld testify in substance as follows: 
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"I know one George Denton who worked in our house 
as a prisoner at the United States Disciplinary Barracks, 
Fort Leavenworth, Kansas. He later in the summer of 
1928 came to work for us as a servant; at Fort Thomas, 
Kentucky.· At that time, he had been discharged as a 
prisoner. He remained with us until we went to Hawaii 
and accompanied us there. Up to this time he was con
sidered trustworthy. After arrival in Hawaii, I learned 
that he was not trustworthy--that he lied, stole and wa.a 
so untrustworthy, generally, that we were compelled to 
discharge hilll. from our employ. He was reported to have 
left Hawaii and his present; whereabouts are unknown to 
me11 (R. 129). 

Mr~ Myron Sbe~er, a civilian of .lt'ort Thom.as, Kentucky, 
testified that he ha.dLac~uainted with accused for about three years, 
that in November 1928,he would have signed a note for $300 for 
accused, and that he did sign a note for him shortly before he left 
Fort Thomas, around March 1929. 

5. Such evidence warrants findings that at the times and 
places alleged in the Specification, Charge I, and the Specification, 
Charge II, accused obtained a loan of $300 from the Fidelity Loan and 
Investment Company, Columbus; Georgia, which was procured and secured 
by a promissory note with an indorsement thereon consisting of the 
signature of Chaplain Ralph w. Rogers, falsely ma.de by the accused. 
Intent to procure credit by the fraudulent means of the falsely mo.de 
signature is evident throughout the record. Accused's attempt to 
persuade Chaplain Rogers to acknowledge the signature as being true 
and genuine, after the discovery of the forgery,and admission to the 
Chaplain of authorship of the signature are irreconcilable with his 
subsequent claim of innocence and reveal the same fraudulent purpose 
as his first statement to the Chaplain to the effect that the sig
nature was that of another Rogers.· Accused's explanation that he 
obtained possession of the instrument with the false indorsement in
nocently through the wrongful acts of the houseboy is under all of the 
facts and circumstances of record unworthy of serious consideration. 
Needless to say the false signature might easily have operated to the 
prejudice of either Chaplain Roi;ers or the Loan Company. That it did 
not actually do so constitutes no defense to the charge. The evidence 
clearly establishes the offenses of forgery and uttering in violation 
respectively of the 93d and 96th Articles of War. 
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As to the findings of guilty under Specifications 3, 4 
and 61 Charge III, the evidence shows that accused executed at the 
time and place alleged a certificate to the Commanding Officer, 
Fort Thomas, Kentucky, wherein he certified that all of his per
sonal bills and debts in the conmrunity had-been settled or that 
arrangements for payment had been made that has been declared sat
isfactory by the parties concerned. The ev"Icienoe"establishes~ 
that at the time the report was executed accused did owe and had 
in each instance failed to settle the obligations which the proof' 
showed to be due. Accepting at its face value the testimony of 
the defense as to accused's arrangement with his creditors prior 
to signing the clearance certificate, still, in the opinion of the 
Board of Review, the steps taken by accused were not an equivalent 
of a definite accord with the creditor concerne~ or such as to 
create, in the mind of an educated and experienced Army officer, 
an honest belief that he was justified in certifying that he had 
made arrangements satisfactory to the creditors named in Specifi-, 
cations 3, 4 and 6 of Charge III. On the other hand, the evidence 
supports the findings that he made the certificate falsely with 
the intent to deceive as alleged. Such is conduct violative of 
~he provisions of the 95th Article of War. 

s. The note forming the basis of the Specifications, Charges 
I and II, having been mailed to accused by the Loan Company and he, 
failing to produce it upon demand therefor by the Government, parol 
evidence as to its contents was properly received by the court 
(Paragraph 16, Manual for Courts-trartial). 

Over objection by the defense, there was admitted in evi
dence at the request of the prosecution certain correspondence, in 
the form of letters, between the Loan Company and Chaplain Rogers 
relative to the latter's purported signature on the note (R.10,13, 
14,15,17,18,19; Exs. 5 and 10). The court should have excluded 
this correspondence as constituting nothing more tha.nwritten hear
say, namely, the unsworn extrajudicial declarations of persons who, 
in fact, were witnesses before the court and testified as to the 
facts contained therein without resort to the correspondence as 
memoranda to refresh memory or for any other purpDse (Wharton• s 
Criminal Evidence, Sec. 527 e; People v. McLaughlin, 44 N.E. 1017; 
State v. Ames, 94H.if. 231).- It camiot be said, however, that 
any substantial right of accused was infringed within the meaning 
of Article of War £>ok by the erroneous· admission of the corres
pondence since all the information contained therein was developed 
by legal testimony of the writer and the recipient of the corres
pondence. 

ll 
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The making of the false certificate, alleged as the basis 
for opecifications 2, 3, 4, 5 and 6, Charge III, constituted but a 
single o££ense and the allegations of the five specifications 
should have been consolidated into one specification. Since, how
ever, conviction on the allegations of any one of the five specii'i• 
cations supports the sentence in its entirety, it cannot be said 
that the defective pleading affected accused's substantial rights. 
No objection thereto was at any time made by accused. 

All of the questions raised by counsel for accused in 
their brief accompanying the record of trial have been care.fully 
considered by the Board of Review. In this brief, counsel, among 
other things, contend that Chaplain Ro6ers, by stating to Colonel 
Waldron "* * * J.Iajor Reed said 1 signed it * * *'', thereby ratif'ied 
or condoned the forgery of the signature. This position is wholl1 
un·cenable since neither the quoted statement nor any other evidence 
of record is susceptible of the construction sought to be placed 
upon it in the brief. Granting that there was evidence supportinr; 
the contention, it would still afford no legal defense, for the 
res.son that where the evidence shows, as it does in this case,· 
"* * * thnt the instrument uttered was a forgery and that accused 
lmew that it was a forgery when he uttered it, testimony or an 
agreement by the party whose name was forged to condone so far 
as he could the offense conunitted, is properly excluded" (26 Corpus 
Juris, page 968; Jordan v. State, 143 s.r<. 623). No other question 
sought to be raised by the brief is deemed sufficiently substantial 
to require notice here. 

7. The Arrrry Register contains the following with respect 
to accused's service: 

"Cadet M.A. 14 June 11; 2 lt. of Inf'. 12 June 16; 
1 lt. l July 16; capt. 15 May 17; maj. (temp.) 
17 June 18 to 28 Jan. 20; maj. 12 July 20 (recess 
apmt. expired 4 Mar. 21); maj. 20 July 20; le) 
capt. (Nov. 41 22); maj. 11 Feb. 25w. 

8. The court was legally constituted. No errors injurious• 
ly affecting the substantial rights of accused were coliltl.itted during 
the trial. In the opinion o.f the Board or Heview, the record or 
trial is legally sufficient to support the .findings and sentence 
and warrants confirmation thereof• Dismissal is mandatory .for 
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violation of the 95th Article of War, and is authorized for vio
lations of the 93rd and 96th Articles of 'aa.r. 

Judge Advocate. 

Judge Advocate. 

_d-~ ....-..-.#..,,,__.._0( , Judge Advocate....-~-1/?'n. _____ 
To The Judge Advocate General. 
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Military Justice WAR DEPARTMENT
C.M. 194171. 

OP'FICE OF THE JUDGE ADVOCATE GENERAL 

WABHINGITON 

UNITED ST.A.TES 

TIie 

Private First Clan lUCRJ.EL 
J. ROGERS (6131051), a.nd 
Private JORN P. RILEY 
(6105934), both of Service 
COlllp&l:cy', 5th Infantry. 

) FIB.ST COliPS .Am!A. 
) 
) Trial b7 G.C.?l. oonnned at 
) Fort Williuu,, ltaine, December 
) 22, 1930. Dishonorable clle
J ch&rge and confinement for one 
) (l) year as to each accused. 
) Disciplinary :Barracks. 
) 

HOIJ)DIG by the :BOARD OF m;vm, 
JlcliEIL, COIDl)R and lIDFFETT, Judge J.dvocates 

ORIGINAL EXAMINATION b;r BALCJll, Judge .Advocate• 

1. The record of trial in the case of the eoldiere named aboTe 
1aa been examined by the Board of Rerln and found to be legall7 
sufficient to support the findings of gn.i.lty of Charge I and its 
apeoification, as to each accu.aed. 

2. By the Specification, Charge II, it ia alleged that acOUJ1ed, 
acting Jointly and in pursuance of a cammon intent, did wrongtluq 
destroy one foot locker, ~roperty of the United States, The record 
fails to show ownership as alleged, which is an esaential &Te:rment of 
the offense charged. 

The maximum punishment authorized by paragraph 104 o, MmWll tor 
Cour~a-Ma.rtial, for the offense of which accused were properl7 found 
g\rl.lty under Charge I and its specification, larc~ of property ot 
value less than $20.oo, is dishonorable discharge, forfeiture of all 
pay and allowances due or to become due, and confinement at h&rd 
labor for six month.a. 

3. For the reasons hareinabove stated, the Board of Rerle,r bold.a 
the record of trial legally aut!icient to support the findill88 of 
ga.ilty of Charge I and its specification; legally insufficient to 
support the findings of gullty of Charge II and its speaiticat1on, and 
legally sufficient to 81lpport onl7 10 much of the sentence aa to each 
accused as involves dishonorable discharge, forfeiture of all pay and 
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allowances due or to become due, and co,nfinement a.t hard labor for 
six months. 

~ ~:twige Advocate, 

~A
/~M' ~-,...-1 Judge Advocate, 

_.~-~-»?n.._¢/aC--. Ju.d.ge Advocate..................... _____ 
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WAR DEPARTMENT 
In The Office Of The Judge Advocate General 

Washington, n.c. 

Military Justice 
CM 194200. 

UNITED STATES ) 
) 

v. ) 
) 

Private JOHN L. SANDERSON ) 
(6541357), Headquarters ) 
Battery, 15th Coast Artil-) 
lery. ) 

F.A'i'i"AIIAN SEPARATE COAST A..'1TILLZRY 
B.t1IGADE. 

Trial by G. c. M., convened at 
Fort Kamehameha, T. H., Decem
ber 2, 1930. Dishonorable dis
charge and confinement for three 
(3) years. Penitentiary. 

HOLDrnG by the IDAPJ) OF REVIEi 
McNEIL, CONNOR and l:oFFETT,, Judge Advocates. 

1. The record of trial in the case of the soldier named above 
has been examined by the Board of Reviei.7, and found legally suf
ficient to support ~he findings of guilty, as modified by the re
viei.ving authority, of Specification 5, Charge I, and Specifications 
1 and 2, Charge II, and Charge II. 

2. The general defectiveness of the trial proceedings in the 
instant case has called for a careful scrutiny of the entire record 
of trial to the end that, in furtherance of justice, the accused's 
legal rights be fully protected, as provided in the Articles of Viar. 
No novel question is presented, and no extended discussion is re
quired (CM 184295, Hall). 

As to the offenses, burglary, assault with intent to commit a 
felony, and larceny, alleged to have been co:rmnitted on October 1~, 
1930 (~pacifications 1, 2 and 3, Charge I), of which accused has been 
found guilty: because of the many serious errors committed during the 
trial proceedings and the inherent weakness of the evidence of accused•£ 
guilt, it is the opinion of the Board of Revisw that the substantial 
rights of the accused were injuriously affected and that the findings 
of guilty of these-specifications should be vacated. 

Notevrorthy irregularities which compel this conclusion when con
sidered together and in connection with the weakness of inculpatory 
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evidence are: 

The defense counsel, First Lieutenant John J. Johnson, was the 
company commander of accused, the officer who signed and 'SWore to 
the charges, and also was called and testified as a witness for the 
prosecution; method of testifying of the single witness to the of-

. 

21 

~ 

tenses charged in Specifications 11 and 31 Charge I,• a Chinese 
laborer, by means of an interpreter who was his employer and also 
owner of the house alleged to have been burglarized and who himself 
testified later as a witness for the prosecution; failure of counsel 
to cross-examine this sole prosecution witness on the vital matter of 
identification as to which the proof was not satisfactory; failure of 
the defense counsel to introduce corroborative evidence of alibi, 
stated by him to be available (R. 40), and which would have con
stituted a complete defense to these serious crimes; deficient ex
amination by the defense counsel and court of accused as a witness 
in his own behalf respecting the criminal acts alleged to have been 
committed on October 11, 1930, in view of his indicated desire to 
testify in respect thereto (R. 37-38); rejection by defense counsel 
of accused•s explanation on the witness stand to the effect that he 
went absent without leave in order to avoid transfer to Fort Kameha
meha, by saying in his closing argument (R. 41) ''Sanderson got scared 
and went absent", thus in effect suggesting that he went away 
because of a guilty conscience. 

3. As to the three simple assaults on October 25, 1930 (Speci
fication 5, Charge I, ~pacifications 1 and 2, Charge II), of which 
accused, by the action of the court and the reviewing authority, 
stands convicted, since by his own testimony on the witness stand, 
he substantially admitted the assaults, he could not as to those 
offenses, be prejudiced by the errors noted above. For simple 
assault, the maximum punishment by confinement, authorized by 
paragraph 104 c, Manual for Courts-Martial, is confinement at hard 
labor for three months; for three such simple assaults the maximum 
punish.~ent authorized is dishonorable discharge, total forfeitures 
and confinement at hard labor for nine months. 

4. For the reasons stated, the Board of Review holds the 
record of trial not legally sufficient to support the findings of 
guilty of ~pacifications 1, 2 and 3, Charge I; legally sufficient to 
support the findings of guilty, as modified by the reviewing authority, 
of Specification 5, Charge I, and Specifications 1 and 2, Charge II, 
and only so much of the sentence as includes dishonorable discharge, 
forfeiture of all pay and allowances due or to become due, and con-

2 
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finement at hard labor for nine months, in a place other than a 
penitentiary. 

, uudge Advocate. 

, Judge Advocate. 

, Judge Advocate. 
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,1AR DEPARTilElJT 
In the Office of The Judge Advocate Genera.l 

Washington, D.C. 

Military Justice r·°'. l\...\•.,,, :2. o.J f '"1 ~ I , 

cu 194240 u 
UNITED STATES SEVErITH CORPS AREA 

v. Trial by G.C.M., convened at 
Fort Lincoln, north Dakota, 

Priva.te JAl.00 VI. BROVJlf December 27, 1930. Dishonor
( 6498540) , Compa.ny L, 3d able discharge a.nd confinement 
Infantry, alias Priva.te for six (6) months. Discipli
James w.. Brown, Ordnance nary B&rracks. 
Department. 

HOLDING by the BOARD OF REVIEW 
MclIBIL, CONNOR a.nd. :U:OFFETT, Judge Advocates. 

ORIGINAL EKA!t.:INATION by DINSllORE, Judge Advocate. 

1. The record of trial in the case of the soldier named above 
has been examined by the Board of Review a.nd found to be legally 
sufficient to support the findings of gu.ilty of Charge II and 
Specification l thereunder. 

2. By the Specification, Charge I, it was alleged that accused 
procured his enlistment by wilfu.lly concealing from the recxuiting 
officer the fact that at the time of his enlistment on Al1gilst 30, 
1930, he wa.s then a private in Company L, 3d Infantry. The record 
contains no evidence to s~ow that on Au.gu.st 30 1 1930, accused was a 
private in Company L, 3d Infantry, or a member of aey- other organiza
tion of the Army. It follows that the record of trial is not legally 
sufficient to support the findings of gu.ilt1 of Charge I and its 
Specification (CU 155225 1 Lambert; Cli 159598, Hon1er). 

3. For the reason hereinabove stated, the Board of Review 
holds the record of trial legally sufficient to support the findings 
of guilty of Charge II and Specification 1 thereunder; legally in
sufficient to support the findings of guilty of Charge I and its 
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Specification; and legall7 sufficient to S11pport the sentence. 

Judge Advocate. 

Judge Advocate. 

(!L,/2(722~ , Judge Advocate. 
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WAR 1>EPARTUENT 
In the Office of' The Judge Advocate General 

Washington, D.C. 

(131) 

Military Justice 
cm 194289 r: r. R ,.,. 1ni:i1• r...... = ,~~-. 

UNITED STATES ) FOURrH CORPS A.BEA. 
) 

v. ) Trial by G.C.I.~., convened &t 
) Fort Bennj.ng, Georgia, 

Private BENNIE B. MY ) December 15, 1930. Dishonor
(6365325}, Company F, 29th ) able discharge and confine
Infa.ntr;y;. ) ment for three (3) years. 

) Disciplinary :Barracks. 

HOLDDIG by the BOARD OF REVIEW 
McNEIL, CONNOR and !{JOFFETT, Judge .Advocates. 

ORIGINAL EXAMINATION by FI1rr.EY', Judge Advocate. 

l. The record of trial in the case of the soldier named above
has been examined. by the :Soard of Review, and found legally su.f'f'icient 
to support the sentence. 

2. Accused was tried upon the following charges and specifica.
tions: 

CHARGE I:· Violation of' the 96th Article of War. 

Specification: In that Private Bennie Ray, Company F, 
Twenty-ninth Infantry, did, at Fort Benning, Georgia, 
on or about November 11, 1930, intentionally, reek-

. lessly, wrongfully and unlawfully discharge a. 
dangerous weapon, namely a. .32 caliber revolver in 
the direction of Sergeant Ea.rl Bu.ras, Detachment, 
Qu.artermaster Corps, thereby inflicting a wound in 
the neck of the said Sergeant Bu.re.a. 

CHARGE II: Violation of the 93d. Article of War. 

Specification: In that Private Bennie Ra.y, Com;pa.ny F, 
Twenty-ninth Infantry, did, at Fort Benning, Georgia, 
on or about November 11, 1930, with intent to do him 
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bodily ha.rm, commit an assault upon Sergeant Earl 
Buras, Detachment, <.l\l&rterrna.ster Corps, by shooting 
him in the neck with a dangerous weapon, to wit, 
a .32 caliber revolver. 

He pleaded not guilty to, and was fou.nd gu.ilty of, both charges 
and the specifications thereunder. No evidence of previous con
victions was introduced.. He was sentenced to dishonorable discharge, 
forfeiture of all pay and allowances due or to become due, and 
confinement at ha.rd labor for three years. The reviewing authority 
approved. the sentence, designated the United States Disciplinary 
Barracks, Governors Island, New York, as the place of confinement, 
and forwarded. the record for action under Article of War 50!. 

3. The accusatory averments of the Specification, Charge I, 
are inconsistent with those of the Specification, Charge II, and, 
in the opinion of the Board of Review, the finding upon the latter, 
warranted by the evidence, requires the setting aside of the find
ing upon the former. As accused, upon sufficient competent evidence, 
1f&S found guilty of a.n assault with a dangerous weapon with the 
specific intent to do bodily harm as alleged in the Specification 
of Charge II, the more serious of the two alleged. offenses in Which 
a single criminal act is involved., the court could not also find 
him gu.ilty of the offense alleged in the Specif'ication·or Charge I, 
which, at most, embodies an intent to shoot without causing bodily 
injury of s;rry kind to the person named therein. In view, however, 
of the nature of the two offenses charged, the evidence before the 
court a.nd the proceedings had, it is clear that the substantial 
rights of accused were not injuriously affected. by the error noticed. 
"l'e are led to this conclusion by the fact that although the maximum 
punishment authorized by paragraph 104 c, Ma.nu.al for Courts-Martial, 
1928, for the offense alleged in the Specification of Charge II 
is dishonorable discharge, forfeiture of all p~y and allowances due 
or to become due, and confinement at hard labor for not exceeding 
five years, the sentence adjudged is only dishonorable discharge, 
total forfeitures, and three years confinement. 

4. For the reasons stated, the Boa.rd of Review holds the 
record of trial legally insufficient to support the findings of' 
gu.ilty of Charge I and its specification, but legally sufficient 
to support the findings of guilty of Charge II a.nd its specification, 

and the sentence. P.i/d
~We£ , Judge Advocate.-P·.a,,.a .. ,•'"') Judge Advooate. 

, Judge Advocate. 
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WAR DEPA.R'IMENT 
In the Office of The Judge Advocate General 

Washington, D. c. 

Milita!"y" Justice 
C. i.I. No. 1g4353 

UNITED STATES ) SEVENTH CORre AREA 
) 

v. ) Trial by G.C.M., convened at Fort 
) Robinson, Nebraska, December ll, 

Privates WUJ,IAM H. HYDEN ) 1g30. Dishonorable discharge and 
. ( 6547317) and JOHNIE SWIF1' ) confinement for eighteen (18)

(636624g}, both of Battery ) months in case of each accused. 
E, 4th Field Artillery. ) Disciplinary barracks. 

HOLDING by the BOARD OF REVIEW 
McNEIL, CONNOR and MO.l!'.E'ETT, Judge Advocates. 

l. The record of trial in the case of the soldiers named above 
has been examined.by the Board of Review, and found legally sufficient 
to support the sentence as to each accused. 

2. The substantial question of law presented by the record of 
trial in this case has to do with the proper standard of value in the 
matter of the avennent in the larceny accusation of value in excess of 
twenty dollars of the two A:rr!rJ overcoats, property of the United States 
furnished and intended for the military service thereof, alleged to have 
been stolen by both accused and of the the~ of which they have been con
victed in the instant proceedings. The value of the stolen articles is 
made the measure.of confinement imposable by pare.graph 104 o, Manual for 
Courts-Martial (Table of Maximum Punishments), and the question arises: 
I• the proper standard of value in such a case that of replacEment coat, 
1'hereof the court could take judicial notice and whereon the prosecuti Cln 
relied, amounting in the case in hand to twenty dollars and fifty-two 
cents? 

-l-
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The Texas Court or Appeal• laid down the following rule on the 
subject in the very- language of ita noted expounder, in lJartinez v. 
State, 16 Tex. App. 128: 

"What is thia proper standard in caaea 
or thert? Mr. Bishop aeya: 'The word "value• 
is, like moat others, even in legal language, 
slightly variable in meaning; but, ordinarily 
for the purposes of this inquiry, it signifies 
the sum tor which the like goods, are, at the time, 
CClll!llonl.y bought and sold in the market. It a thing 
has a value to the owner, though to no one elae, to 
ateal it is larceny, its "value, aa to the rest or 
the world,• being, in the language or Grose, Judge, 
"immaterial." Still, in determining the grade or 
the offense, the value merely to the owner ls not 
the standard for the jury. Yet, a thing not bought 
and sold in the market may have a '1'alue, aa when it 
ls an article f1 tted for a apeoitio use of the 
owners, and worthless tor every other purpose. To 
attempt to test it by the open market, where it ls 
never offered for sale, and is never bought, would 
be absurd. In reason, the cost of replacing it 
would ordinarily be the 8tandard of its value.• 
(2 Bish. Crim. Prac., aec. 751.) 

Adopting the foregoing as the correct rule, 
the proper standard of value in this case was the 
market va1ue of the saddle, if there was 8JlY market 
tor such property. If it had no market value, then 
the amount that it would cost to replace it would 
be the standard of lt8 worth.• 

This rule of decision was reaffirmed by thia court in Roberta v. State 
(1911), 135 s.w. 144; Childress v. State (1922), 241 s.w. 1029; and 
Cunningham v. State (H22), 236 s.w. 89. The concept or value, aa de
termined by replacement coat, in the law of larceny, in respect or that 
specie• of valuable property only of value to the owner, the value 
thereof to the rest or world being immaterial, is at least as old in 
English criminal law as Rex v. Clarke, 2 Leach (4th Ed.) 1036, in which 
it prevailed aa the rule or decision, and was introduced into the ~ed
eral criminal law in 1830 by Mr. Justice Story in the lee.med opinion 
or the Federal Circuit Court in u. s. v. :Moulton, 27 Fed• Cas. 11, 16. 
In the decision of the latter oaae it was plainly the controlling fac
tor. 
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The Board or Review is or opinion that the foregoing rule or 
decision as to replacement cost, on grounds of both reason and utili
"t7, should be adhered to in military justice adjudication whenever the 
reason of the rule renders the same essentially applicable, and that 
it correctly prescribes the standard or value iri oases involving value 
of government articles or a distinctive character made specially for 
use in the military service and not having a market value in their 
manufactured form, in which is included the instant case involving 
the value of stolen Anny overcoats, whose replacement cost is eviden
ced by a published price list made a subject of judicial notice by 
paragraph 125, 11anual tor Courts-Martial. The well known serviceable 
condition of such species of military property enhances the reasonable
ness of the rule of replacement cost as a proper standard of value 
in determining the punishment for offenses relating thereto in accord
ance with the prescribed Table of Me.x1mum Punishments. 

3. For the foregoing reasons, the Board of Review holds the 
record of trial legally sutticient to support the findings of guil"t7 
upon each Charge and Specification and the sentence, as to each accused 
in this case. 

Judge Advocate. 

, Judge Advocate. 
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WAR DEPARTMENT 

OFFICE OF THE JUDGE ADVOCATE GENERAL 

WASHINGTON 

Military Justice 
C. :M. 194359. 

U N I T E D S T A T E S ) 
) 

v. ) 
) 

Private First Cl1ss WILFRED ) 
R. SADLER (6810020), Head- ) 
quarters and Service Company, ) 
11th Engineers. ) 

PAUA1.lA. CAHAL DIVISIOII 

Trial by G. C. M., convened at 
Fort Clayton, Canal Zone, Dec
ember 22, 1930. Dishonorable 
discharge and coni'inement for 
one (1) year. Disciplinary 
Barracks. 

HOLDIUG by the IDAJ.ID OF 1-IBVIF.i 
lucNEIL, commR and 1.DFFETT, Judge Advocates 

ORIGINAL EXAMINATIOH by DIN'ShlORE, Judge Advocate 

1. The record of trial in the case of the soldier nruned above 
has been examined by the Board of Revievt, and found legally suf
ficient to support the sentence. 

2. The substantial question presented by the record of trial 
in this case is whether the evidence is legally sufficient as to the 
intent·of accused to peI'.]llllllently deprive the owner of the autonobile 
of his property, a necessary element of the offense of larceny. 

S1.lll1n1arized, such evidence shows only that on Saturday afternoon, 
November 1, 1930, the owner left his automobile parked, ignition key 
in place, in the vicinity of his quarters at Corozal, Canal Zone; 
that at 9:00 p.m. the car could not be found; and that between two 
and three o•clock,of the following morning, accused and another 
soldier, both under the ini'luence of intoxicating liquor, were arrest
ed in Pane.ma City, while driving the oar in question. 

The fact that the time of the wrongful act was a Saturday night 
on the first of the month; that accused, when arrested, was drunk 
as was also his soldier companion; the proxi.,:rl.ty of the place of ar• 
rest of accused and recovery of the oar to the place of talcing; a.nd 
the absence of circumstances indicative of a purpose to desert the 
service combine to reflect a possible.and probable purpose on the part 
of accused to make wrongful use of the automobile for a pleasure drive 
of short duration only and to negative an intent on his part to permanent
ly deprive the owner thereof. The case, therefore., is within the 
principle of C.M. 193315 (Rosborough); and on the evidence of record, 
in the opinion of-the Board of Review, is not substantially shown to 
be one of larcenous talcing of the automobile, ioe,, with intent to per
manently deprive the ovrner thereof, but is rather a case of wrongful 
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taking and carrying away by accused of the automobile described in the 
Specification, wit?:out the consent o::: the ovmer, in violation of the 
96th Article of \'lar (C.l.i. 189463, Goulet). The latter is a lesser 
included offense of larceny as denounced in the 93d Article of War, 
and conviction thereof 1:1s.y be punished by the sentence approved in the 
case in hand (c.1:. 193315, Il.osborough). 

:3. For the foregoing reasons, the ::aoard of Review holds the 
record of trial legally sufficient to support only so much of the 
findings of guilty of the Specification and Clarge as involves a 
finding of euilty of wrongfully taking and carrying away the auto
mobile described in the Specification, at the time and place therein 
alleged, without the consent of the ovmer, in violation of the 96th 
· .,.ticle of \"far, and legally sufficient to support the sentence. 

--,,.,__..._________________~/t4td Judg9 Advocate, 
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llilitary Justice WAR DEPARTMENT 
C.1.;:. 194412. 

OFFICE OF THE JUDGE ADVOCATE GENERAL 

WASHINGTON 

FEB 2 1931 

U li I T E D S T A T E S ) UlHTED STATES UILii'ARY ACADD,IY 
) 

vs. ) Trial by G.c.u. convened at West 
) Point, new York, December 19, 

Cadet PAUL X. CH.APPELL, ) 1930. Suspension without pay and 
First Class, United States ) allowances until January 1, 1932. 
Corps of Cadets. ) 

OPilHON by the :BOARD OF P.FJ'IE:/ 
1!cNEIL, COlnlOR and lt."Dll'ETT, Judge Advocates 

ORIGINAL E;~GNA'l'ION by EALCAR, Judge Advocate 

l. The Boa.rd of Review has examined the record of trial in the 
case of the Cadet named above a.nd. submits this, its opinion, to The 
Judge Advocate General. 

2. The accused wa.s tried upon the following charges a.nd speci
fications: 

CHARGE I: Violation of the 95th Article of tlar. 

Specification: In that Cadet Paul E. Chappell, First Class, 
United States Corps of Cadets, was at West Point, I:ew 
York, on or a.bout lfoveniber 27, 1930, drunk in barracks. 

CHARGE II: Violation of the 96th Article of War. 

Specification: In that Cadet Paul E~ Chappell, First Class, 
United Sta.tea Corps of Cadets, did, at \lest Point, !few 
York, on or a.bout llovember 27, 1930, drink intoxica.ting 
liquor in violation of paragraph 132, Regulations for the 
United States liili tary Academy. 

The accused pleaded not guilty to Charge I and its specification, guilty 
to Charge II and its specification, end was found gu.ilt;v" of the Speci
fication, Charge I, not guilty of Charge I but guilty of violation of 
the 96th Article of War, and guilty of Charge II and its specification. 
No evidence of pievious convictions was introduced. He 1'8.8 sentenced 
"to be suspended without pay and. a.llowa.nces for one {l) year, at the 
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end of' which time he will join the then First Class". The find.inga 
and sentence were not announced. !fhe reTiewing authority, on .Tatll.&17 13, 
1931, approTed only so Illl.Ch of the sentence "as inTolves IN.Spansion 
without P8J a.nd allowances until J8.nll..S.l'.1 l, l932J at the expiration ot 
which time he will join the then l1'irst Cl&as", and forwarded the record 
for action under the 48th Article of War. 

EVIDENCE FOR THE PROSECUTION 

. 3. On November 27, 1930 (Tha.nksgiTing Day), Captain E. W. 
Timberlake, Coast Artillery Corps, while on duty: e.s Officer in Charge 
at Headquarters United States Corps of Cadets, receind a report, at 
the conclusion of the evening meal, f'rom the Cadet Oftioer of the Day 
that accused had been reported a.bsent at eupper formation (R. 7). 
After making aome unsuccessfu.l efforts to ascertain the re&aon f'or 
his a.bsenoe (R. 7-8), Captain Timberlake, in company with the Cadet 
Offioer of the Day, proceeded to the room of accused, 1733. As he 
entered the 17th Division, he discovered a "reek of alcoholic li({l,lor 
in the air, Tery strong, and several wet spots on the floor • • •, 
a.nd a. great dea.l of confu.aion going on up above." There were fiye 
cadets in room 1733, including accused. With one exception they were 
Tery bu.s.r, •mopping the noor, closing the doors, fanning the wind.ow 
with towels a.nd apparently straightening up the room" (R. 8). Captain 
Timberlake immediately ordered accused. to step forward. and, when he 
did so, diseoTered that "something was materially wrong with his 
~sical being" (R. 9). There wa.s every eTidence of sickness caused 
by alcoholic liquor in the room, although no bottles were found. The 
accused was "stupidly and staggeringly drunk" (R. 10). This was eTi
dent from his •weaving in attempting to st&nd up, and his absolute 
inability to pu.t on his blouse, and. to fathom immediately rey req11ests 
and rey orders". He was physically and mentally incapable of perform
ing a.ey military duty: (R. 11). He was thereafter conducted to the 
hospital &nd turned over :to Major Hilldru.p, the Medical Of'f'icer of' the 
Day"_, f'or examination (R. 10). 

Ya.Jo r Don G. Hilldru.p, Medical Corps, examined accused at the 
hospital between seven and eight o'clock on the evening of November 
27th:, and found him dru.nk:. He "w.a.s incoherent; his reflexes were 
greatly diminished; his coordination was gone; his pu.pils were dilated, 
and he he.d an odor of alcoholic liquor on his pe1'aon,. (R. 14). He 
made no disturbance and wa.s sick and. rum.seated (R. 15). 

Three cadets, called. as witnesses for the prosecution, testified. 
that they sa.w accused p&rtalte of' liquor in room 1733 during the course 
of' the afternoon. Ce.det Bay L. Leinster, 1st Class, was present md 
saw accused take a drink in his room at about 4:30 P.M. (R. 16). 

Cadet John c. Price, 3rd. Class, visited the room from a.bout 3:30 to 
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about 5:00 P.M. &nd saw accused take a drink (R. 22). There was a 
card game going on, but no noise or singing (R. 23}. Accused wa.a 
not disorderly, and did not appear to be dru.nk during that time 
(R. 24}. Cadet Glenn F. Rogers, 1st Class, entered the room about 
4:00 P.M. "after the ge.ma when the cadets came !rom the stadium". 
He au accused take a drink (R. 25), but did not know what kind o! 
liquor it wa.a. Aooused was absent from supper formation and after 
supper he was lying on his bed pra.otical.ly unoonsci0\18 {R. 26-28). 

EVIDENCE FOR THE DEFENSE 

Staff Sergeant Heinrich Schmidt, in charge of the Ba.ting and 
Disciplinary Dividon of Cadet Headquarters, testified, after re
freshing his memory from records pertaining to a.coused, that ac
cused attended the Kansas State Agricultural. College from 1924 to 
1921, where he was a member of Phi Kappa Alpha Fraternity, the 
Drama.tic Society, the 1hsic Society, the Glee Club, the CiTil 
Engineering Society and the Student• s Council. He was also a mem-
ber of the R.O.T.C. from 1924 to 1927 with the grade o! 2nd Lieutenant. 
His ~cord a.a to demerits, while a cadet, was above average and his 
military re.ting in appearance, leadership, activity and scholarship 
was excellent (R. 29-32). 

ll&jor Frederick w. Boye, Cavalry, Cornma.nd.ing the Cavalr;r De
tachment, United States Military Acadezey, testified that accused 
came particularly to his attention as a cadet coach in Intram.iral. 
Polo and his work was outstanding to ea.ch an extent that he made e. 
special report of it to the Command.ant of Cadets, a thing he had never 
done before. Knowing accused's work and character, Major Boye 
stated. that he would. be ~x:tremely desirous of he.Ting him s.s a 2nd 
Lieutenant in my orga.nhation which he might comnand, regardless 
of the outcome of the present charges (R.. 33, 34). Five other of
f'icers who are instl'llcto+a a.t the Milltary Aca.deicy", appeared. as 
character witnesses for the defense. Major B. F. Caffey, Jr., Assist
ant Professor of Law, considers him a superi<H,~~a.d.et, a.n outstanding 
man in the present First Class and excelleni>;iM't'8iial ( R. 35). Capt
ain Frank F. Reed, Ordnance Department, believes that accused's in
tegrity is above question, and th&t there are not more tha.n f0t1r or 
five members or the First Class who show more promise on technical 
work connected with the A.rrey' than does accused ( R. 36-37) • First 
Liea.tena.nt William L. Nelson, Infantry, Instl'llctor in Government, 
Economics and Histor;r, testified that considering ahis appee.rance, 
his work, his attitude in the class", accu.sed is a very su.perior 
oadet (P.. 38). First Lieutenant D. J. Leehey, Corps of Engineers, 
InstrtLc'tior in Engineering, considers accused above the average 
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usually expected in the first section '(R. 39); a.nd First Lieutenant 
G. B. Conrad, Field Artillery, on duty in the Department of !l'aotios 
and the otf'icer who signed the charges, teatif'ied that he has knc,wn 
accused for over three years, and considers that he ha.a "marked 
ability; his integriv 1a a.bove qu.estion", and that he would ma.lee • 
ver:, go·od officer (R. 40). Frederick c. ~r, Chapel Organist at 
the J.!i.11ta.r,y Acade:rey, testified tlia.t accused had one of the finest 
bus voices that had been in the Corps in twenty ye&ra, ba.t what 
had primarily awakened his admiration of accused was his earnest 
effort and attention to ever:, bit of his work which was unu.su.a.l in 
a voluntar:, organization such as the choirt He considers accused 
"head end shoulders above the average cadet" (R. 42-43). 

Six cadets, all members of the First Class, were called as 
character witnesses for the defense a.nd. testified in su.bstanoe that 
accused was never seen to take a. drink until this occasion. Cadet 
Lieutenant Robert Allen Stunkard testif'ied -

"I have never known a. better man in aJ.l 
m., lif'eJ • • • he has impressed me as having 
something more tb&n the rest of the men I have 
known; •••he seems to have more of' a settled 
view a.s to what he is going to do &nd what he 
wants out of life, • • *"• (R. ~.) 

Cadet Lieu.tenant Walter Henry Esdorn stated "I have a.lftJ'S had the 
very highest opinion of' Pa.u.l Cha.ppell•s cha.racterJ he has al.ways impres
sed. me a.s being a man of the highest moral principles; I have admired 
him for his mora.l character more than any other man in the Corps" (R. 
45, 46). Cad.et First Sergeant Charles Owen J)ecker, said, 

"As far as integrity is c ancerned there is 
not a man living that is more honest and t:ru.thtu.l 
s.n.d just. • • • I ha.Te al.ways thought of him a.s 
being more or less one of these Rock of Gibraltar 
kind of cadets, the kind of' a ma.n who is unshak
able.*•• I think he is ju.st a.a solid a.a he 
ever n.s; just u fine a man; just as fine a cad.et, 
one of our best Cadets" (R. 47). 

Cad.et Ca.pt&in ~eodore w. Parker testified "he is one of the most able men 
in the class; I would t:ru.st him anywhere" (R. 49); Cad.et Ca.pta.in Frederick 
Ha.yes Warren eta.tad, "he is respected. Tacy highly by his class becsu.ee of 
his character and ideaJ.s, end ad.mired. for hie a.bility"(ll. 60); and Cadet 
Sergeant Van Hugo Bond sa.id, "he is ver:, conscientious; When it comes to 
duty he considers his duty first before any other thing; •••I do not 
know of a. man who could be ~ better than he" (R. 52). 
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Accused elected to rema.in silent before the court (R. 53). 

4. The evidence as to Charge I and the specification there
under shows that on. 'the afternoon of' November 27, 1930, accused 
drank intoxicating ligµ.or in his room, and later in t..he evening was 
.discovered in a nauseated and dru.nken condition. Paragraph 132, 
Regulations for the United States Military A.cadell\Y", provides that 
e;n.y cadet who shall drink or be i'olllld under the infiuence of' in
toxicating li~or, shall be dismissed or otherwise less aenrely 
IlUlliahed. The evidence of record, together with the pleas of 
guilty to Charge II and its specification, support the findings ot 
the ow.rt, and the sentence is authorhed for the offenses. 

5. The Cad.et Register shows that accu.aed was ad.mitted to the 
Military Acad.ell\Y' from Kansas (Senator Capper) on July 1, 1927, a.nd 
that he was 24 years of' age on october 31, 1930. 

6. The court was legally constituted.. No errors inJuriously 
affecting the substa.ntial rights of accu.sed were committed during 
the trial. The Board of Review is of the opinion. that the record 
of' trial is legally sui'ficient to support the findings and sentence 

.a.nd. ooni'irma.tion thereof is authorized by law. 

/ti'. (t}~ Advocate. 

To The Jud.8e Advocate General. 

-5-, 
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WAR D.EPAim.IENT 
In the Office of The Judge Advocate General 

Washington, D. c. 

Military Justice 
C. M. 194441 

UNITED STATES ) FIRST DIVISION 
) 

vs. ) Trial by G.C.M., convened at 
) 'Fort Niagara, New York, December 

Private MICHAEL MAURO ) 31, 1930. Dishonorable dis-
(6698571) ,, Canpany G, 28th ) charie, suspended, and confine
Infantry. ) ment for six (6) months. 

) Disciplinary Barracks. 

OPilITON by the BOARD OF REVIEW 
McNEIL, CONHOR and MOFFETT, Judge Advocates. 

ORIGIN.AL EXAMINATION by BALCAR, J"udge Advocate. 

1. The Board of Review has examined the record of trial. in the 
case of the soldier named above and subnits this, its opinion, to The 
J"udge Advocate General. 

2. Accused was tried upon the following Charge and Specification: 

CHA.ROE: Violation of the 96th Article of War. 

Specification: In that Private Michael 1~auro, Company G, 
28th Infantry, did, at Fort Niagara, New York, on 
or about November 8 1 1930,. wrongfully and unlawful
ly attempt to sell. one olivedrab woolen blanket, 
value about ~4.80 1 property of the United States, 
issued for use in the military service thereof. 

Accused pleaded not guilty to, and was found guilty of the Charge and 
Specification. No evidence of previous convictions was introduced. He 
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was sentenoed to dishonorable discharge, forfeiture of all pay and 
allowances due or to becane due and confinE111ent at hard labor for. 
six months. The reviewing authority approved the sentence, directed 
its execution but suspended the dishonorable discharge and designated 
the .ltlantic Branch, United States Disciplinar;r Barrao:ts, Fort Jay, -
New York, as th• place of confinement. 'lb.e sentence was published in 
General Court-Martial Order No. 36, Headquarters First Division, Jan
uary 19, 1931. 

3. The eTi.dence shows that on November a, 1930, accused made 
arrangements to ride to Buffalo with Private Paul K'Ula, Canpany G, 
28th Infantry, in the latter's autanobile. In consideration for the 
ride accused agreed to obtain credit for sane necessary gasoline 
at Clark's service station (R. 5). .A.t about supper time Pr1vate 
Liscousky,,Canpe.Jly' G, 28th Infantry (R. 16), went "up stair11" and saw 

· accused with Private Bratz, where shortly afterwards, Private KUla 
joined them. He partly overheard a conversation, and heard accused 
agree to buy gasoline. In the meantime, he had seen accused and 
Private Bratz acting in a suspicious manner near his (Liscouaky's) 
bunk. When he first went up stairs he saw them near it and it looked 
as though one of them had disturbed his blankets. .Accused seemed · 
excited and then took a blanket oft ot his own bunk and said "I'm 
going to take my blanket down to the basement to sleep." Shortly 
thereafter accused, together with Privates Kula and Bratz, left the 
barracka and Private Liscousky, thinking that sanething was wrong, 
reported the matter to Sergeant St. Laurent (R. 16-18). 

When Sergeant St. Laurent received the above report he got Corpo
ral Tanner and Corporal Bates to accanpe.ny him in his car, and followed 
the oar wherein accused was riding. The 08.l" stopped at Clark's seni ce 
station 1n Youngstown and accused went into the office. While he was 
1n the office, Sergeant St. Laurent ordered Corporals Bates and Tanner 
to search the car. J. search was made and a blanket was found in the 
car. Thereupon accused and the soldiers w1th him were taken to the 
guardhouse and a re:port was made to Captain Brown (R. ll, .12). The 
blanket, when discovered in the car was folded up and spread out the 
full length of the seat (R. 21). It was a goverlJ!lent blanket, valued 
at $4.ao, and bore the markings 28-G-55, the Canpany nunber or Private 
Bratz (R. 13, 22, 23, 25). 

Captain Paul H. Brown, 28th Infantry, thereafter investigated 
the case and, after warning accused as to his rights, he voluntarily 
stated in substance that he wanted to go to Niagara Falls with Pri
"Te.tes Kula and Bratz. He (accused) agreed to btlY' the gasoline neces
sary for the trip. He took along one of his blankets to wrap around 
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hia legs to keep wann. He had no money but expected to get sane 
gasoline on credit as he had previously dona (R. 24). The blanket 
_that was taken :t'ran Private Kula's car was exhibited betore the court 
e.nd was marked as though it had been issued to Private Bratz. There 
was no evidence to show that any or accused's property was misa.ng 
but Bratz was short blankets as well as other property (R. 23-25). 

Mr. Clark, the owner of the gas station, Youngstown, N. Y., saw 
accused on November e, 1930, when he came into his place orbust.ness 
and asked "if I. bought blankets". When answered in the negative, 
accused walked right out again. Accused did not have a blanket at 
the time (R. 26), nor did he attempt to sell one (R. 28). 

Kula's car was a coupe. The glass on the right hand side was 
broken out and a part of the root was off. Kula testified that the 
night was cold (R. 7-a) but Sergeant st. Laurent contradicted this 
statEment (R. 12). The night of November 6th or 7th there was a 
blanket in the oar which was used to keep men who were riding in the 
rumble seat warm (R. 29). 

4. The substantial question presented by the record or trial 
is whether the evidence affords a sufficient basis for the findings 
of guilty. Viewed in the light most favorable to the prosecution. 
such evidence shows only that on the evening in question accused and 
Privates Bratz and Kula were acting in a suspicious manner with re:t'
e.renoe to blankets in their squad roan. Later the three left the 
barracks with accused in possession of a government blanket which had 
been issued to Bratz. After accused had agreed to buy gasoline, the 
three entered a coupe belonging to Kula and drove to a nearby filling 
station. There accW'led left his two eom:panions seated in the car, 
entered the tilling station empty handed, and asked the owner whether 
he bought blankets. Upon receiving a negative reply accused said nothing 
further but immediately departed. While he was in the filling station, 
a aergeant and two corporals who had been following Kula's oar rEmov-
ed :t'ran the seat of the car a folded goverIJ11ent blanket on which Bratz 
was seated. 

~ said by the court in United States v. Stephens, 12 Fed. 54, 

••**the subject ot attempt to camnit crime 
is 'less understood by the courts' and 'more ob-
scure in the text•book:8 1 than any other branch ot 
the criminal law. Bish. Crim. Law, Section 657 • 
.bd oertaiuly' there is none in sane respects more 
intrioat• and dit:t'ioult of canprehenaion. It is 
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almost impossible to oanprehena all oases of 
attempt in a definition that does not necessar
ily run into a mere enumeration of instances. 
It is easy to say that there must be a canbina• 
tion of intent and act - an attempt to canmit a 
crime and e.n aot done in pursuance of such intent, 
which falls short of the thing intended. 

There are a class of acts which may be fairly 
said to be done in pursuance of or in combination 
with intent to canmit a crime, but are not in a 
legal sense part of it, and therefore do not with 
such intent constitute an indictable attempt; for 
instance, the purchase of a gun with a design to 
canmit murder, or the purchase of poison with the 
same intent. These are considered in the nature 
of preliminary preparations - conditions, not 
causes - and, although co-existent with a guilty 
intent, are indifferent in their character, and 
do not advance the conduct of the party beyond the 
sphere of mere intent. They are, it is true, the 
necessary conditions, without which the shooting 
or poisoning could not te.lce place, but they are not 
.in the eyes of the law the cause of either." 

In Wooldridge v. United States, 237 Fed. 778, the court quotes fran 
State v. Taylor, 4 L.R.A. (N.S.) (Oreg.} 417; 8 Ann. Cas. 627, end 
adopts the following definition: ,, 

"To constitute an attempt, there must be 
sanething more than a mere intention to oOim11it the 
offense, and preparation for its camnission is not 
sufficient. Sane overt act must be done toward its 
canmission, but which falls short of the canpleted 
crime. It need not be the last proximate act before 
the consummation of the offense, but it must be sane 
act directed toward the camnission of the offense 
after the preparations are made." 

The Manual for Courts-Martial, page 190, provides: 

"An attempt to canmit a crime is an act done 
with intent to camnit that particular crime, and 
forming part of a series of acts which will appa
rently, if not interrupted by circumstances inde
pendent of the doer's will, result in its actual 
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camnission (Clark). 
An intent to canm.it a crimr., not accanpan-

ied by an overt act to carry out the intent does 
not constitute an attempt. For exemple, a purchase 
of matches with intent to burn a haystack is aot 
an attempt.*** nor is mere preparation to Cc. a 
orilllinal act." 

However, as said by ~he court in Stokes v. State, 21 L.R.A. (Miss.) 898: 

a1t is useless to undertake to reconcile the 
authorities on the subject of what constitutes an 
attempt, or what is an overt act,***• It is 
equally impossible for us to undertake to lay down 
any rule on this subject which would serve as a 
guide in all future cases. To a very great extent 
each and every case must stand on its own facts." 

It is clear, however, that in all jurisdictions there must be the 
intent accan:panied by en overt act, an act extending beyond mere 
preparation. The act relied upon to supply this vital element in 

- the case at hand could, under all the circunatanoes, be nothing more 
than accused's inquiry of the filling station proprietor as to 
whether he purchased blankets. Certainly there can be no logical con
tention that any of his preceding acts extended beyond mere prepara
tion. Under the law the inquiry constituted no offer to sell and 
was at moat only preliminary and preparatory negotiation leading to a 
possible sale agreement. Cox v. Denton, 180 Pac. (Kans.) 261. Can it 
be said that an 1.ct, pronounced by the law to be only a preliminary 
negotiation, was such as amounted to an overt act, as distinguished 
fran mere preparation, w1 thin the meaning of the definitions of attempt 
as above set forth? It might well be said that the phrases "prelilllinar:r 
negotiation" and "mere preparation" are synonanous. Granting that there 
waa an intent and an offer to sell at the time of making the inquiry, 
what is there in the record to ahow that the intent and the offer re
lated to the specific blanket accused is charged with attempting to 
aell? It would aeem 1that one offering for sale e.n arUcle such as a 
bl~t would have displayed it, .at the time of the offer, for inspec
tion by the prospective purchaser. Instead the blanket in this case 
,ru never removed tran Kula's car and remained in possession of its 
lawful custodian, Bratz, to whan it had been issued. 

Tb.ere ia evidence eh.owing that accused agreed to purohaae 
guollne prior to ranoving the blanket !'ran the barracks; but what 
weight can be attached to this testimoey when it is considered that such 
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evidence shows that he stated he expected to obtain the gasoline 
through a credit arrangement and that the blanket which he is alleg
ed to have attempted to sell was one for which Bratz, e.nd not accused, 
was.responsible? In view of these circumstances, it might well be 
argued that accused's inquiry related to a contemplated future 
transaction rP.ther than a present one. 

The weakness of this case lies in the.failure of the evidence 
to show design on the part of accused. J.s stated in the Stokes case, 
supra, 

• * * * VJhenever the design or a person to 
camn.it a crime is clearly shown, alight act• 
done in the·turtherance of this design will 
constitute an attempt***"; 

but in the case at hand there is no evidence of design or intent 
to sell the blanket that is ·.not offset by other evidence negativing 
guilty intent. In the nl.lllerous cases examined by the Board, where 
evidence of the overt act was slight, there was a clear showing or 
intent, an element lacking in the case at hand. But granting that it 
was accused's intention to sell the blanket at the time of his inquiry 
of the filling· station proprietor, his,.act, in the opinion of the 
Board, amounted to nothing more than niere preparation to perpetrate 
the offense charged. 

The evidence is almost wholly circumstantial and when it is con
sidered that the night was cold; that the state of repair of Kula•s 
car rendered a blanket essential to the canfort of passengers; and tl:a t 
the blanket found in the car had been issued to Bratz, the circumstan
ces indicative of guilt lose much of their probative force and effect. 

In th\ often cited case of People v. Murrey. 14 Calif. 160, 
quoted :trau}-the Stephens case, supra, the accused was convicted of 
attempting to contract an incestuous marriage w1 th a niece. The evi
dence showed only that he had expressed a detennination to contract 
the marriage, eloped with the niece for that purpose, and requested 
another to go for a magistrate to perfonn the ceremony-. In discus
sing this evidence the court said: 

"It shows very clearly the inten-
tion ot the defendant. but sanething more than 
mere intention 1• necessar:, to constitute the 
offense charged. Between preparation for the 
attempt and the attanpt itself there is a wide 
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difference. The preparation consists 
of devising or arranging means or measures 
necessary for the canmission of the offense; 
the attempt is the direct movement towards the 
camnission after the preparations are made; 
***but until the officer was engaged, and 
the parties stood before him ready to take the 
vows appropriate to the contract of marriage, 
it cannot be said, in strictness, that the 
attempt was made. The attE111pt contemplated by 
the statute must be manifest by acts which would 
end.in the eonsUllllllation of the particular of
fense but for the intervention of circumstances 
independent of the will of the party." 

The facts in this case, although infinitely stronger by reason ot the 
positive declaration of intent, are strikingly parallel to those in 
the case at hand. The asportation of the blanket fran the barrack.a 
and the inquiry of the filling station proprietor might well be can
pared to the elopement and the effort to obtain a magistrate, yet the 
court, notwithstanding that the latter facts were aecanpanied by a 
positive declaration of intent, held that there was no showing or 

· attempt. Can we then, in the face of this sound doctrine of law, 
say that mere suspicious conduct, asportation of the blanket and the 
inquiry- constitute the offense of attempt? This case clearly falls 
within the principle of the leading case Of Hicks v. Camnonwealth, 
9 S.E. (Va.) 1024, and under the settled rule of decision there 
stated, the Board of Review concludes, in the language of the court 
that: 

"There has been no direct act done towards 
the camniasion of the offense, and, consequently, 
no attempt, in a legal sense, to camnit the crime, 
has been established. In other words, the acts 
proved, no matter how, in a moral point or view, 
they may be regarded, do not in the eye of the 
law approximate sufficiently near to the canmis
sion of" unlawful sale "to advance the conduct or 
the prisoner beyond the sphere of mere intent." 

There being no proof of the overt act, the evidence is, in the 
opinion of the Board of Review, insufficient to sustain the allegation 
of attempted sale (C.M. 190611, 1Jaszesk1; c.M. 185778, Kiera). 
Stephens, Wooldridge, Stokes, Taylor, Hicks and Murray cases supra; 
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Seiden v. United States, 16 Fed. (2d) 197; Ex parte Turner, 104 
Pao. (Okla.) 1071; McDowell v. State, 98 Sou. (Ala.) 701; Groves v. 
State, 59 L.R•.A.. (Ge..) 598; State v. Hul:ley, 6 L.R.A. (N.S.) (Vt.) 
804; People v. Young, 47 L.R..A. {Mioh.) J.00; People v. Sullivan, 63 
L.R.A. (N.Y.) 353. 

5. For the reasons stated, the Board of Review is of the 
opinion that the reoord of trial is legally insufficient to support 
the findings of guilty' and the eentence. 

. 

.~~· , Judge Advocate. 

~/«.~ , Judge Advocate.· 

, Judge Advocate.O/LY22Z#7Z-

To The Judge Advocate General. 
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WAR DEPARTMENT 
In the Of'f'ice or The Judge J.dTooate General 

Washington, D.C. 

Military Justice FEB 25 mt. 
C1fl9447l 

. 
UNITED STATES J UNITED STA!!'ES lllLITARr JCJJ>.lllt. 

) 
v. ) Trial b7 G.o.x., conTened. 

) at l'eat Point, New York, 
Cadet SAMUEL C. BJSSELL, ) December U, 1900. Slla-
First Cl&8s, United State, 
Corps of' Cadete. 

} 
) 

pension until Janu&q l, 
19Z2• . 

OPINION of' the BOARD OF :REVIEW 
McNEIL, CONNOR and. 1IDFFETT, Judge .Ad.Tocaha • 

ORIGINAL EU!ilN.A.TlON by BALCAR, Judge J.dTooate. 

l. The Board of Review has examined the record. of' trial ill 
the case of' the cadet named abon and submi ta thil, it1 opin1a, 
to The Judge Ad.Toca.te General. 

2. Accu.aed was tried upon the following charg• and. epeciti
cations: 

CHARGE I: Violation of' the 95th Article of' War. (Not GQ.11~.J 

Speoif'ication 1: (Not·Gu.ilt)-.) 

Specification 2: (Not Gu.ilt)-.) 

CHARGE II: Violation of' the 96th Article of' war. 

Specification: In that Cadet Sam1el c. BU.saell, Firat 
Claes, United States Corps of' Cadets, did, at Weit 
Point, New York, on or.about the 21th d~ or 
November, 1930, drink intoxicating liqa.or in 
Tiolation of paragraph 132, Reg11lation1 tor the 
united states Military .Acadell\7'• 

He pleaded not ga.ilty to all the charges and 1peci,1catione and. 
was found not guilty of' Cha.rge I and. the specifications thel'ffllnd.er, 
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bu.t guilty of Che.rge II and the Specification thereunder. No 
evidence of' previous convictions we.s introduced. He was sentenced. 
"to be suspended without pay &nd e.llowances for one yee.r, when he 
will join the then First Class". The reviewing authority approved 
only so mu.ch of the sentence "as involves suspension without p~ 
a.nd allowances until Jenu.ary l, 1932; at the expiration or which 
time he will join the then First Class", and forwarded the record 
for the action of the President under the 48th Article of' War. 

EVIDEUCE FOR THE PROS:El;UTH>N 

3. On the afternoon of liovember 27, 1930 (Tha.nksgiving Day}, 
Captain E. W. Timberlake, Cos.st Artillery Corps, wa.s Officer. in 
Charge of the Corps of Cadets a.nd. Cadet Head.qu.arters, West Point, 
New York. Cadet Chappell was reported e.bsent and Ca.pt&in 
Timberle.k:e went to make a.n inspection of his room - No. 1733. On 
entering the 17th Division, he wa.s 1tstl'1lck by the odor of liquor" 
and se.w several spots on the floor of the hallway (R. 8). Call 
to quarters had not yet sounded but there wa.s a.n unu.sua.l amount or 
confusion centering a.round room 1733. Upon entering, he found 
accused with several other cadets ttmak:ing a gree.t deal of noise 
cleaning up the room, closing doors, lockers a.nd eo forth, and 
ma.king various attempts to resuscitate Cad.et Chappell1t {R. 9}. 
Accused appeared to be drunk. He was unsteady, his face we.a flushed, 
and. there we.s a strong odor of' e.lcohol on his breath. Thereupon 
accused and the other cadets were conducted to the hospital and 
turned over to :M:ajor Hilldru.p for examine.tion (R. 10 J. Ue.Jor Don 
G. Hilldru.p, l!edice.l Corps, eXM1ined accused at the hospital e.bout 
8:00 p.m., November 27, 1930, and found him "under the influence of 
liquor"; "his face was flushed, his pupils were dilated, his 
reflexes were sluggish, his coordination was subnormal, and. he had 
a distinct odor of alcohol on his breath" (R. 14,15). 'While at the 
hospital he we.a in no wa;y disorderly, disrespectful or insubordinate 
(R. l7J. Captain Francis A. 1.lB.Oon, Jr., Infantry, made an inspection 
of the 17th Division a.bout 7: 25 p.m. He searched accused' a room 
and discovered a flask in the middle drawer of his desk. Upon 
aha.king this flask it sounded. e.s though it contained e. few drop1 
and when the cork was removed it smelled like liquor (R. 23}. This 
flask was identified a.nd received in evidence (R. 24). It still 
ret&ined the odor of liqu.or. OWnership ns not established (R. 29 }. 
Cadet Clifford McC. Snyder• Second Class, saw accused in room 1733 
a.nd was under the impression, but not su.re, tha.t accused took a 
drink because "I saw him cough a.nd wipe his lips". However, he did 
not see a glas1 in his hand. nor did he recall whether accused he.d. 
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a bottle or not (R. 30,31). Cadet Roy L. Leinster, First Class, 
was present during the afternoon in roan 1733 e.nd saw drinking 
going on, but did not see accused take a drink (R. 33). Accused, 
however, was "unusually exhilarated" and "probably would not have 
been able to pertonn any duties required of him as a cadet" (B. 34). 

EVIDENCE FOR THE DEFENSE 

Captain Williams. Eley, Infantry, testified that about 
8:00 p.m. (R. 42) on the evening of November 27, 1g30, he was 
called to the hospital and requested to look at and dete:rmine the 
condition of several cadets, including accused. He talked to ac
cused and SP1elled his breath. Accused had a drowsy appearance which 
Captain Eley "felt at that time might have been caused by drink" 
(R. 40), but he "could detect nothing on his breath, e.nd he stood up, 
answering my questions, and otherllise showing no positive signs ot 
being under the influence of liquor". Captain Eley believed that 
accused could have delivered a message, but "!ran his appearance", 
he would not have given him any military duties to perfonn. If he 
had seen accused outside, "baaed on what I saw of him, I would not 
have made any report o:t his condition". He was not drunk at that 
time (R. 41-42). Cadet Lieutenant Wilbur s. Jones saw accused in the 
mess hall at supper on Novanber 27th about 6:20 p.m. (B. 46} and 
talked to him about sane correspondence tran the publishers of the 
"Howitzer" concerning the June Week section, of which accused was 
in charge. He discussed the correspondence intelligently and 
witness did not notice eJlYthing wrong with him (R. 45}, and smelled 
no liquor on his breath (R. 46). He knows accused intimately, 
and stated "I can think of no man in the Cadet Corps I would place 
higher than Mr. Russell as to ability and integrity;"' ... * honorable 
as any man I have known; as to ability I would not hesitate to name 
Mr. Russell among the four most brilliant men in the class" (R. 43). 
He is not easily led, his convictions are whole-hearted, and when 
he makes up his mind about a thing, he cannot be influenced to do 
wrong (R. 44:). 

Captain .Francis A. Macon, Jr., saw accused when he 
returned to his roan at about 8:15 p.m. At that time his face was 
flushed, but "I would not have called him drunk without further 
examination"• He walked 11per1·ectly nonnally as far es I could 
judge" (R. 25 ,26). Captain Macon ca:nmanded the canpe.ey of which 
accused was supply sergeant and entertained the highest opinion of 
his character. He had more opportunity to observe him than most 
of the cadets in the canpany due to his duties as camp supply sergeant, 
and "he was always very careful and exact in the perfonnance or his 
duties, and perfectly trustworthy" (R. 26). 

Three other officers, instructors of accused, testified 
tor the defense. First Lieutenant o. L. Nelson, Infantry, Depart-
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ment of F.conomics, Government and History, had accused in the 
first section and considered him as capable a student as a;ny 
in the section; his attitude was excellent; his work was superior, 
and his general conduct and the impression he created was "superior" 
(R. 36,37}. First Lieutenant Clarence c. Clendenen, Cavalry, 
nepartment of English, stated that his opinion of accused's 
character, ability a.nd integrity had always been "very high", and 
he was very favorably impressed by accused's work as a platoon 
leader on ma.neu.vers (R. 38). First Lieutenant w. s. Broberg, 
Ordnance Department, had accused in the first sec~ion. At the 
last standing, he stood number 21 in Ordnance and Gunnery and has 
been a "very good cadet" in the section room. His character and 
tru.stworthiness was never questioned (R. 39). 

Three additional cadets of the First Class appeared as 
character witnesses. Cadet Captain Frederick H. r.arren testified 
that he kne• accused intimately and that he had never seen him 
take a drink nor under the influence of liquor. He was greatly 
respected in his class because of his high character, a.nd for his 
principles and the ws;y he had always acted in his three and 9ne
half years of cadetship (R. 48,49). Cadet Captain Theodore w. 
Parker has known accused intimately for about two years. He never 
saw him under the influence of liqu.or. He considers that accused 
has "every quality of good character"; he is tmstworthy and honest, 
very popu.lar· in the class; "one of the very best men in the class" 
(R. 49-50). Cadet First Sergeant Charles L. Decker has never seen 
accused take a drink nor under the influence of liquor, although 
he has been with him on i'u.rlough on several occasions when a ma.n 
who wanted liqu.or would certainly have taken advantage of the 
opportunity. He distinctly remembers one occasion when accused 
rei'u.sed a drink. As to his integrity, it is "unshakable"; as to 
character, "I have seen him get out of bed when he was hospitalized 
with influenza and help another one of his classmates who wa.s 
deficient***; he has sacrificed himself for his classmates; he 
is probably the most brilliant ma.n in his class and has one of the 
finest characters" (R. 50-51). 

Accused elected to remain silent before the court (R. 53). 

4. The evidence shows that accused entered a room in the cadet 
barracks between 5:00 a.nd 5:30 p.m. on the afternoon of November 
27, 1930, where a number of other cadets were seen to partake of 
liquor. There is no direct evidence in the record of trial to show 
that accused was seen to take a drink. One witness testified that 
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he sa.w the accused cough and wipe his lips under circumstances 
that led him to believe that he did probably take a drink. 
Evidence that the accused later in the evening was found under 
the influence of liquor by the medical officer who examined him, 
together with the other circwnstances in the case. legally 
support the findings of the court. Paragraph 132, Regu.la.tions 
for the United States 1:!ilitary Acaderey, provides tha.t s:ny cadet 
who shall drink or be found under the influence of intoxicating 
liquor sha.ll be dismissed or otherwise less severely punished. 
The sentence is legally authorized for the offense of drinking 
intoxicating liqu.or. 

5. The Cadet Register shows that accused was admitted to 
the IHlitary Academy from the Third Congressional District of 
l.!issouri on July 1, 1927, and that he wa.s 21 years of age April 
26, 1930. 

6. The court was legally constituted. no errors injuriously 
affecting the substantial rights of accused were committed during 
the tria.l. The Board of Review is of the opinion that the record 
of trial is legally sufficient to support the findings a.nd sentence 
and that confirmation is authorized by law. 
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WAR IIEP.AR'D4ENT 
In the Oftice ot The Judge .ldvooate General 

Washington, D.c. 

Military Justice 
C. M. 194487 

UNITED STATXS ) PHILIPPmE DIVISICll 
) 

v. } Trial by G.C.M., convened at 
} Ouartel de Espana, Manila, P.I., 

Private RAim o. HANSm ) December 9, 1930. Diahono:Nble 
(6541839), Headquarters } discharge and confinement tor 
CanpaJlY', 3lat Infantry. } eighteen (l.B} months. 

) !"ort Milla, P. I. 

HOLDING by the BOJRD W m:v IEW 
MclmIL, CONNOR and MDFFRrr, Judge .ldvooatea. 

ORIGINAL EUMJNATICN by J'.A.C!Sm, Judge Advocate. 

l. The record or trial in the caee or the aoldler nemed 
above has been examined by the Boe.rd of Review, and found legal.17 
sufficient to support the tindinga of guilty of the Charge and Speci
fication 2 thereunder, and the sentence. 

2. The single witness tor the prosecution aa to Specitioation 
1 or the Charge testi!ied only that, on the fo:mi.al inveatigation ot 
the case in hand he made, under oath, a statement before the 1nve
tige.ting officer in regard to the accused, which statement, after 
announcement or "no objection" by the defense, the witnesa read to the 
court in response to the question or the trial judge advocate, "Will 
you read that statement to the court it there is no objection on the 
part of the defense?" (R. 10-12). This,' in the opinion of the 
Board or Review, amounts to nothing more than a testimonial assertion 
of the witness that on a certain prior occasion he told under oath a 
certain story of misconduct or accused. The fact of a narration 

http:fo:mi.al
http:legal.17


(160) 

constituted the essence and scope of the testimony of this witness; 
not the narration of a fact. II1s declarations, therefore, are not 
substantial evidence of either the truth or falsity of the story 
read b7 him on the witness stand, as to which his examinatior by 
the prosecution and the court was deficient.· The defense announce
ment of "no objection", above referred to, manifestly does not alter 
the character of the testimonial assertion of the witness. 

3. I!'or the foregoing reason, the Board of Review holds the 
record of trial legally insufficient to support the finding of 
guilty upon Specification l, but legall7 sufficient to support the 
findings of guilty upon the Charge and Specification 2 thereunder, 
and legally sufficient to support the sentence. 

.. 

Judge Advocate. 
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MAR 17 1931 

WAR DEP~ 
In the Office ot The Judge Advocate General 

Washington, D. o. 

Militar,r Justice 
C.M. 194563 

UNI'l'ED S'l'A'l'ES ) 
) 

vs. ) Trial by G.C.M., con• 
) vened.at West Point. 

Cadet JOHN G. ONDRICK, ) New York, January 15. 
First Class, United States ) 1931. D11Dliaaal. 
Corps ot Cadet,. ) 

OPINION ot the BOARD OF REVD;W 
MoNElL, CONNOR and MOl!'l!:Et.1."r, Judge J.dvocatH. 

ORIGINAL EXAMIN.l'l'ICIN by BAI.CAR, Judge Advocate. 

l. The Board ot Review hu examined the record ot trial in the 
cue ot the cadet named above and sul:mit1 this, ita opinion, to 'l'he 
Judge Advocate General. 

2. The accused was tried upon the tollowing Charge and Specit1• 
cation: 

CHARGE: Violation ot the 9~th .Article ot war. 
Specification: In that Cadet J'ohn G. Ondrick, 

1st Class, tJ:nited State• Corpa ot Cadet•, 
was at West Point, New York, on or about 
J'e.nuar,r l, 1931, drunk in peat, in a publio 
place, to wit, the area ot central cadet 
barraoka. 

Accuaed pleaded not gull~, and waa tound guilty ot the Specification,
not guilty" ot the Charge, but guilty ot violation ot the 96th Article ot 
War. No evidence ot previoua convictiona was introduced. Be waa ••n
tenoed to be diamiaeed the aerrtce. 'l'he Nvienng authority" approved 
the sentence end torwarded the record ot trial tor action under the 48th 
.Article ot War. 
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3. Evidence for the Prosecution. 

On the atternoon of January 1, 1931, First Lieutenant Daniel 
DeBardeleben, Cavalry, was "Officer in Charge" at West Point, New York 
(R. 5). Shortly after 6:00 o'clock on the evening of that date he 
noticed the accused "caning through the North Sallyport of Central Ber
racka"• His attention was directed to accused at that time because "he 
was dressed in civilian clothes, in violation of existing regulation•"• 
He called accuaed and asked him why he was in civilian clothes. During 
the course of the ensuing conversation, Lieutenant DeBardeleben gained a 
suspicion fran the "tone and nature of his reply" that he had been drink• 
ing. He thereupon directed accused to follow him to the office of the 
Officer in Charge, where he also directed accused "to blow his breath 
in my face, which he did, end I detected a pronounced odor of liquor" 
(R. 6). Three other officers were called for the purpose of inspecting 
accused, and no further investigation took pl.ace until they arrived and 
"viewed the accused" (R. 6-7). At that time, between 6:10 and 6:30 P.M., 
a further investigation took place which Tesulted in the opinion of the 
Officer in Charge that accused was "under the influence of liquor - drunk. 
***in such a condition as regards sobriety that he could not success
fully and efficiently perfonn all of the duties of a cadet. His speech 
was abnormal, thick and sanewhat incoherent." He was not "down" drunk 
nor obnoxiously drunk, but •incapable of perto:rming all the duties of a 
cadet; for example, that of Officer of the Day. The normal duties of a 
cadet in ranks he could have perfonned satisfactorily" (R. 7). He saw 
accused execute an "about face", a "right face", e.nd salute (R. a). His 
answers to questions were in point (R. la). There was no ~aterial• 
impairment, but there was a "sensible" impairment of his mental faculties 
(R. 7). There was no sensible impainnent of his physical faculties (R. 8). 
On cross examination, Lieutenant DeBardeleben admitted in substance that 
if accused had been dressed in unifonn he would have observed no reason 
for calling him; that he was in no way disrespectful or insubordinate 
and that he "preoisely" obeyed all directions and commands (R. 9); that 
"under the definition in the Manual", accused was drunk but without ref
erence to such definition "he was under the influence of liquor and not 
drunk, as is most canmonly knolfll". The occurrence in the area did not 
seEm to attract the attention of any of the cadets who ware "rambling" 
about in the vicinity at that time (R. 10). 

First Lieutenant Philip E. Gallagher, Infantry, testified that he 
was called to the office of the Officer in Charge on the evening of 
1anuary l, 1931, where he saw accused end where he "was given a direct 
order to me.k:e up m:, mind whether he was drunk or not". At this time, 
Lieutenant DeBardeleben, Lieutenant Crist, Captain Goode, and Colonel 
Richardson were present (R. 13) • .A8 a result or hie observations he 
formed the opinion that accused was drunk (R. 12) -

/ 
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"His manner was that or a drunken.men. I 
detected a definite odor or liquor on his breath. 
HU speech was rather thick and hesitant, that or a 
man who had been drinld.ng. I had him go through 
various moTement• -- walking :forward and backward, 
stopping and about teeing and his manner at that 
time, while he did not stagger a great deal, he 
was unatead7 and gave the impression ot being 
intoxicated * * •. I should say that his mind 
was detinitely- berwliled tran the et:reot o:r liquor, 
basing that solely' on the manner in which he 
answered questions and the heaitan07 in his speech." 

He was also o:r the opinion that accused was not able to pertom the 
duties or a cadet; that he was both ~en.tally" and "physically" in
capacitated (R. 13). The very poaitiTe et:rort on the part o:r accused 
to control his movements was in the opinion ot the Witnesa timore o:r 
an indication or drunkenness than the unsteadiness***• That was 
quite noticeable on the part or accused, more than the elaborate 
or great amo~t ot staggering" (R. 14, 15). On cross exemination 
this witness admitted that the accused made logical answers to 
questions; that he had reasons to :reel that accused's men.tali~ 
was •sanewhat impaired by liquor"; that he had no great ditticulty 
in walking; that he was in no way disorderly or insubordinate (R. 13, 
14). 

First Lieuteil8llt William a. Crist, Infantry, testified that 
he was called to the office of the Officer in Charge on the evening 
ot January lat, "to look over the accused, Cadet Ondrick, questlon 
him e.nd try to determine my opinion u to whether he we.a drunk" (R.15) • 
.As a result he formed the opinion that he did not have tull and can
plete control of his mental and physical faculties. ms speech was 
thick, and"he had that fonn of r1gid1~ which he did not have when 
I Jcne,r him as a cadet in my canpany" (R. 16). He could probably have 
marched to the mess hall, but w1tness would not have wanted him •in 
a responsible position in case of fire, or sanething like that." 
He waa drunk but not disgustingly so, "nor did I see him stagger"• 
He did nothing ot an insubordinate or disorderly nature (R. 17). 

Captain Henry i. Barber, Infantry, whilo on du~ in the orderly' 
roOll receiving cadet• on their return :rran Christmas leave, aaw the 
accused lhortly before 5:00 o'clock. He appeared perfectly sober. 
About 6:13 he was called to the ottice or the otticer 1n Charge•to , 
inspect Cadet Ondrick and take him down to the hospital. tar examina
tion". Betore leaving tor the hospital, he smelled his breath and 
discovered nothing at the time. While going down the steps accused 
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staggered slightly and while crossing the area (covered with ice -
R. 9) he •occasionally staggered" and witness then snelled a strong 
odor or liquor (R. 18). He had no great di:t'ticulty 1n walking but 
"slipped occasionally, u any one might have done, but made a poor 
job.of recovering". He tonned the opinion that accused was drunk 
(R. 20). Witness took Cadet Ondrick to the Medical Orticer or the 
Day, Captain DeWitt,. and asked him •to examine him ae to his condition 
or sobriety". (R, 19) On orosa-e:xamination, this witness testified 
that when he accosted accused outside the ottice of the Officer in 
Charge, he did not seE111 to be a drunken. man (R. 20). 

J. deposition or Captain Williem. F. DeWitt, :Medical Corpe, was 
received in evidence with the consent of the defense due to the sickness 
and th& resulting inability or the witness to attend the trial (Re 
21; Ex. A}. Captain DeWitt testified 1n substance that he examined 
accused at about 6:15 p.m., January l, 1931. As a result of this 
examination he farmed the opinion that accused was under the influence 
of alcoholic liquor. There was an odor of liquor on his breath. 
His gait was staggering. His actions were incoordinated, his reflexes 
were "not marked" but sanewhat disturbed. · His pupils were dilated. 
His speech was slurring and his enunciation was poor. When directed 
to close his eyes and put his heels and toes together, "he stood 
and wobbled a great deal more than is nonnal". He was not sick but 
"Very orderly and patient•, and went up to the ward and there went 
to bed. Witness did not see him again until about 8:00 p.m., when 
he inspected the ward and found hill sleeping and "snoring loudly"• 
The next morning there was a distinct ohe.ng& in his character of 
speech. 

Evidence tor the Defense. 

Eleven cadets testified in behalf of the accused. J. substantial 
eumme.ry or the testimony- of each follows: Cadet Lieutenant Edwin j. 
Messinger, First Cle.as, saw accused at about 5:00 p.m., on January- l, 
1931, when he 0811.e back rrau Christmas leave. There was no evidence 
or liquor on him at that time, .Accused had a "strong unswerving char
acter8 and enjoyed aver., good reputation in the Corps or Cadet• and 
the First Class (R. 22-23). Cadet .Alfred Gey• First Clasa I was in the 
same roan at the time and saw the accused enter, where he just said 
"hello" and then went over to report to the Tactical Officer. He 

. had no reason to believe accused was under the influence of liquor 
and considered him, after an acquaintance or tour years, 
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. •a ver., excellent man, • *. Unquestionably 
honest and a strong character***• I em 
sure he has taken ovtl"J obligation and duty' 
at the Militar., Aoadf:IIIY·--earneatly end 
sincerely• (R. 24). 

Cadet R.H. Grittith, First Class, se.w accused on the stoop ot North 
Barracks at about 5:13 p.m., Januar., l, 1931, where he talked to 
him tor a tew minutes. He noticed no liquor on his person, nor 
on his breath, and he appeared to be perfectly sober (R. 27). Cadet 
Sergeant G. A. Farris, First Class, was in the north aally-port ot 
Central Barracks on the evening of January lat, where accused 
approached him tran the north and they walked side by side into the 
area. Just u they turned into the area, t!i.ey were stopped by Lieu-
tenant DeBardeleben, who said "You man in civilian clothes, are you a cadet?ti 
He thereafter saw accused follow Lieutenant DeBard.eleben over to •the 
guardhouse". He smelled no liquor on his breath and saw no evidence ot 
his being under the influence of liquor (R. 27-29). Cadet John R. 
Skeldon, ll'irst Class, saw and heard Lieutenant DeBardeleben call "You 
man in civilian clothing, are you a cadet?" and thereatter recognized 
accused by his walk. He saw them walk toward the South Guardhouse, 
across the ice, "and he was pertectly non:n.al". Witness is intimately 
acquainted with accused end "I think he has one o~ the finest characters 
in the class". He had never aeen him under the intluence ot liquor 
nor did he ever see him take a drink (R. 29-30). Cadet Sergee.nt-H. w. 
Taul, First Class, was in the hospital because he had en operation on 
his nose. His whole face was distorted, and none ot his friends could 
recognize him. He met a number of cadets who tailed to recognize 
him, but about 6:30 on Januar., 1st, while eating supper in bed, accused 
entered his ward, and witness was surprised to tind that accused recog
nized ~ without hesitation and said, ttTaul, they have me arrested 
tor being drunk, can you imagine that?" 'litnaes thought accused must 
have had •tu.ll utilization of all hie powers ot observation" and noticed 
nothing irregular about his movements "whatever". Accused afterwards 
undressed and went to bed. (R. 31-34.) Cadet M. L. Haskin, Third 
Class. saw accused in the ward at the hospital where he had~ conversa
tion with him. "He asked me it I thought he was drunk*** and asked 
me to smell his breath"• This was done and witness discovered no odor 
ot liquor. Accused did not stagger but was "scmewhat excited". (R. 34-36. · 

In corroboration of' the two :preceding witnesses, Miss C. E. Dunn. 
Second Lieutenant, J.rmy Nurse Corps, testified that she was on duty' 
kt the time and observed accused tran about 6:45 until 7:00 o'clock on 
January lat. Accused told her that he was not intoxicated and did not 
know "why' they put him up there". She noticed no evidence ot liquor 
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and in her opinion he was not drunk though he ae811ed to be excited 
(R. 25-2~). 

Cadet I.1eutenent Wilbur s. Jones, First Cle.1•, testified that he 
had known accused ever since he entered the .A.cadSJIY July 1, 1927. He 
considered him "to be very high minded and to have the utmost integ-
rity", and never saw him under the influence ot liquor (R. 40) • Cadet 
First Sergeant Charles L. Decker, l!'irst Clue, expressed his estimate 
ot accused's character and ability as a man ot "unusual culture and 
refin811ent"• ~ ot his clusnatea admired him because he joined the 
~ in order to "cane into West Point" and had worked his way to the 
top• .A.ccuaed studied good literature; his honor is exemplary. Witness 
never saw him take a drink (R. 41). Cadet Captain F. H. Warren, First Claaa, 
testified that in the opinion ot hia·c1aasnates accused was a man ot · 
high character and integrity; that they particularly respected him tor 
his convictions and "exceptional" cultural instincts. He-never saw him 
intoxicated and never saw him take a drink (R. 41-42). Cadet Captain 
H. L. Bays, First Clan, testified that he was intimate~ acquainted with 
accused, and said "I don't think there is a man in the Corps of Cadets 
who has a finer character. I have never seen him display- an ungentleman-
11' trait. I would trust ·him canpletely" (R. 43 J. 

Three camnissioned otticers appeared and testified tor the 
defense. Captain Henry A. Bricklq, Infantry, Department ot Modern 
languages, became acquainted with accused when the latter was still in 
the J..:rtir;{ and betore receiving his appointment to West Point. Then llld 
ever since, he has had numerous occasions-to observe accused and alway• 
believed him to be an exceptionally fine young man, a very fine cadet. 
"I don't think he was addicted to any sort ot drink at all" (R. 36p38). 
Second Lieutenant Irving A. Duffy, In:t:'antry, Department o:t:' Law, had the 
accused in one of his sections. As a student he considered him "excep
tionally good" and his character impressed him "as being excellent". 
He would be "very happy" to have accused serve under him as an officer 
(R. 38-39). First Lieutenant Donald A. F~, Intantry, testified that 
in his opinion the conduct and behavior o:t:' accused measured up to the 
standard expected o:t:' cadets; that he applied himselt and stood a~ove aver
age in the second section in Econanica (R. 39). 

4. The evidence thus shows that accused returned to West 
:Point :t:'ran Christmas leave at about 5:00 PJll., January 1st, 1931, when 
he checked in at the order~ roCllJ. of his canpany and where Captain 
Barber observed him in civilian clothes, apparent'.cy sober• .A.bout an hour 
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later, around 6:00 :p.m., Lieutenant DeBardeleben saw accuaed caning 
through the north sally-port of Central Barracks still dressed in 
civilian clothes. Except for that circ\llllstance, he appeared nol'mai, 
but after engaging him in a conversation, accused's actions and speech 
aroused Lie~lenant DeBardeleben's suspicions as to his sobriety. 
He was thereafter taken to the oft'ice of the Officer in Charge where 
five.officers examined him for the purpose of detennining his state ot 
sobriety. The accused was required to blow his breath, to salute, to 
march, and to e~ecute the different facings. Three of the officers 
testified that accused had a distinct odor of liquor on his breath. 
All arrived at a conclusion that the mental and physical faculties of 
accused were •sensibly" impaired as the result of intoxicating liquoi 
and that he was therefore drunk within the meaning of the Manual for 
Courts~tial. The medical officer, who examined him, detected an 
odor of liquor on his breath and came to the conclusion that he ns 
under the influence or intoxicating liquor to such an extent that his 
mental and physical faculties were materially impail'ed so as to render 
him unable to satisfactorily perfonn all the normal duties of a cadet. 
This opinion was arrived at after he put accused through various tests
as to reflexes, coordination and muscular control. 

Five witnesses for the defense, all of whan had sane close contact 
with accused within an hour before he was taken to the hospital, were 
or the opinion that accused was sober. Three witnesses, including a 
nurse, who saw accused immediately after he was admitted to the hospital, 
observed no evidence of drunkenness. 

5. The examination of the record ot trial and pronouncement of 
opinion by the Board of Review in this caae, as required by the second 
paragraph c,f Article of 'liar 5oi, necessitate the weighing of the evi
dence of record and ascertainment of the law applicable to the proved 
facts as a part of the proceeding of ultimate adjudication of the case 
by the oonfinning authority. 

Substantial questions presented by the record are whether the 
evidence is legally sufficient to support the findings of guilty, and 
if so, whether the sentence is proper. 

It is clear that under the la,r laid down by paragraphs 126 
e.nd 145, Manual for Courts-Martial, the military law definition r:L 
drunkenness is "any intoxication which is sufficient sensibly to impair 
the rational and full exercise or the mental and physical faculties 
* * *.• After carefully weighing the·evidence the Board of Beview 
is constrained to the opinion that accused's appearance, actions and 
conduct on the afternoon in question brought him within the all
encircling boundaries of this definition. The evidence in this case, 
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in the opinion ot the Board ot Review, diacloHI a condition ot drunk
ellllesa onl7 because we are bound by' thia law and prohibited tran accept• 
ing the ordinary meaning ot the word "drunk" as it 1e detin.ed by' nu
meroua civil court• and lexicographer,. 

Theae latter authorities define the word a, meanins under 
the influence ot intoxicating liquor to auoh an extent aa to have loet 
nol'!llal control ot one's bodily and mental tacultiee and 0C111D1.onl1 to 
evino·e a d1apos1 tion to violence, quarrelaanenese and best1al1tr 
(Brooke Te State, lll s.w. 471, Standard Dict1onll7); under the in• 
tluenoe ot intox1cat1ns liquor, to the extent that they' atteot one•a 
acta or oonduot ao that persona ccm1ng in contact with him could 
readily see and know that the intoxicating liquor• were atteotins 
him in that reepect (St. Louie, etc., R. co. v. Water,, ~8 s.w•. 137); 
under the influence ot an 1ntox1oant, • • • ao that the uee ot the 
tacult1e1 1a materially impaired (Barria, etc., R. co. v. Robineon, 
140 s.w. 434, Webster.'• International .D1ct1on9.1'1'); 10 tar under the 
influence ot 1nto,;icat1ns liquor that 9ne•a paaa1ona are vi11bly ex
cited or h1a ju~enta impaired by the liquor (State v. Pierce, ll 
N.W. 1;r;, .Bouvier Law Dictionar:y). The Funk and Wegnell'• cletin1t1on 
1• 11ailar to that given 1n the Brooke caH and Standard Dictionary, 
supra, but aa further eTiclence ot drunkelllle11 it add1 11117 and .emoroua 
oonduct, 

Oerta1nl.7 the ev1clenoe ~t record doe, not brins aocu1ecl•1 
conduct within the ptU"Tiew ot these latter clet1nit1on,. On the con
trarr, it 1howa a degree ot intOXication· 10 alight•• to be revealed 
onl.7 atter accuaecl had been 1ubject1d to 'Ph71ical te1t1 cle11gntd to 
d11cover the recent 'drinking ot alcoholic liquor. li11 ta1lure to 
1uoces1tul.l7 pa11 th11e t,ata might well have been the re1ult, 1n 
part at leaat, ot nervoue.111 and the uo1t•ent ot the lllCDent :rather 
than over-indulgence in 1ntox1oat1ns liquor. Oltarlr the reoord 
ahow1 that the witneaaea to th11 examination ot aoou1ed•1 per1on 
had been apeo1t1cally directed to detll'!l11ne h1a condition and that 
their conoluaion1 were b&eed.on the detin.1t1on ct drunk:tnn111 aa given 
by' the Ii.!anual tor Courta .. Mart:ral rathe:t> than the canm.on and accepted 
meaning ot the te:m in civil lite. · It waa generally admitted by the 
witneaaea that accuaed'a condition would never have been d1aoovered 
had he not been subjected to these teata. 

What, then, is a proper punishment tor the degree of 1ntox-
1oat1on shown aa a result ot th1a examination and ta what extent 
should higher authority be governed by the extremely severe aen• 
tence awarded by the court in thia case? In the Federal criminal 
practice, 1t may here be observed, the l"llle ~a that, "In all cues it 
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is not only the right, but the duty, of the court to take into con
sideration all the facts and circumstances surrounding each criminal 
transaction, in order to dete:nnine the degree of the guilt of the 
accused and the punishment that should be inflicted" (Clark v. United 
States, 268 Fed. 329, 331-332). This rule of practice has been in
grafted into court-martial procedure by a provision of the Manual for 
Courts-Martial reading, "Appropriate action should be taken where 
the court has imposed an unwarranted though legal punishment.*** 
In every caae the punishment should be graded according to the circun
stano~s of the offense" (par. 871), and is binding upon court, review
ing authority, and confirming authority, alike. A canprehensive 
statement of the considerations which should govern the court in the 
fixing of punishment is contained in paragraph 80, and reads as fol
lows: 

"To the extent that punishment is 
discretionary, the sentence should provide 
for a legal, appropriate, and adequate pun
ishment. See 102-104 (Punishments). In the 
exercise of any discretion the court may have 
in fixing the punishment, it should consider, 
among other factors, the character of the accus • 
ed as given on fonner discharges, the number 
and character of the previous oonviotiona, the 
circumstances extenuating or aggravating the 
offense itself, or any collateral feature 
thereof made material by the limitations on 
punishment. The members should bear in mind 
that the punishment imposed must be justified 
by the necessities of justice and discipline." 

It does not appear why accused's conduct was alleged as a viola
tion of the 95th Article of War, an Article designed to cover the 
case of one who has dishonored or disgraced himself, one who has done 
that which, if proven, "exhibits him as morally unworthy to remain a 
member of the honorable profession of e.iins", and for which there is 
but one punishment prescribed - disnissal. As declared by Major Gener
al George B. McClellan, in General Orders 111, Headquarters~ of the 
Potanao, Marih 25 , 1862: 

•***no officer or soldier can be drunk, 
in public,, without scandalizing the amy 1n 
sane degree, and bringing discredit on the 
service: but this is not what is meant by 
conduct unbecaning an oftioer and a gentleman. 
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These words imply sanething more than indeco-
. rum, and milite.ry men do not consider the 

charge sustained unless the eTidence shows 
the accused to be one with whan his brother 
officers cannot associate without loss of self
respect •" 

The court by its finding• showed that in its judgnent accused's · 
conduct was not such as brought it within the purview of this Article, 
yet, after mitigating the serioueness of the offense, it proceeded to 
impose the same punishment prescribed for the graver offense. It 
is impossible to determine to what extent the court was influenced in 
imposing the severest possible sentence within its power by the action 
of the convening authority in subnitting the case to it as a violation 
of the g5th ·,Article of We.r. Another .possible influence mey be found 
in the erroneous and misleading closing argument of the trial judge 
advocate, wherein he said: 

"The defense has introduced a number of 
character witnesses. Character evidence can 

• have only one effect, it tends to negative facts • 
Now, if the court believes that the prosecution 
has established every fact which I have enumerated, 
it is bound to discount that character testimony. 
The fact that accused has been sainted makes no 
difference in this case. It oan•t change the 
results, if the facts are true. Character evi• 
denoe, assuming that the facts are believed, 
must, like reasonable doubt, pass out of the pic
ture with the solution of this problmi, and it 
cannot pley e.ny further part in this case.••* 
A court-martial. is not acting properly or 
efficiently in the exercise of its duties unless 
it canes to the court with full knowledge of the 
state of discipline of the camnand and of those 
factors that tend to weaken discipline and of 
the policy of the camnander as to the manner in 
which threats against discipline should be hand
led. There is another principle and that is that 
the court-martial should aid and not hinder the 
appointing authority. In other words, the court
martial should never tie his hands***• If 
there is any reason why clemency should be extend
ed to this accused, that is a matter which should 
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re•ide in the hands ot the reviewing authorit7 
and not be taken in consideration b7 the court 
in reaching their sentence." (Underscoring 
supplied.) 

It thus appears that the trial judge advocate, an instructor in law 
at the Militacy Aoademy, one charged with the duty of properly advis
ing the court and on whose judl§llent it had a right to rely• in 
language which will admit of no other interpretation, advised the court, 
in eftect, that evidence ot accused's good character could not be con
sidered in adjudging the sentence. TI:J.is clearly contravenes paragraphs 
80 and 111 of the Manual tor Courts-Martial, which require in effect 
that evidence ot an accused's good character be collllidersd in determin
ing what punishment should be adjudged. The argument quoted, there
fore, constitutes error as to matter of procedure, noteworthy, but in 
the opinion of the Board ot Review, not invalidating the trial proceed
ings. 

As the 96th Article of War, under which the accused stands con
victed, provides for punishment at the discretion of the court governed 
in this case by the above cited provisions of the lle.nual for Courta
hlartial, the Board of Review concludes, upon a careful acruti:oy of the 
record of trial, that the punishment imposed is "unwarranted though 
legal" within the intendment of above quoted paragraph 87b. Accused 
was shown to be ot good character, had no previous convictions, and 
there were no aggravating cirournstancea connected with his offense, 
yet he received the maximum of punishment for the minimum of intoxica
tion. Had this cadet been convicted of appearing, in the full uniform 
of his corps, in a public theatre, or at divine worship in New York 
City, in a sodden, beastly, drunken condition, no punishment could have 
been awarded him more severe than that here inflicted for his otfense 
of appearing in civilian clothes upon his return tran Christmas leave, 
in the quasi-privacy.of the area of cadet barracks in a border-line 
condition of technical drunkenness. Punishment of offenses, civil 
and military, is justified on the theories that a wrongdoer should not 
escape the consequences of his wroneful act and that a wholesane example 
should be set that would deter others fran the camnission of like of
fenses. Doubtless this last theory accounts for the type of prosecution 
had in this case. But regardless of the necessity for extreme punish
ment as an example - which is not apparent - respect for military jus
tice is, in the opinion of the Board of Review, more to be desired 
in our future officers than is fear of the punitive consequences or 
indulgence in intoxicating liquor. Nothing so destroys respect tor 
law as does that ultra-rigorous administration or ju~tice which notices 
the fonns but not the substance of procedural law. 
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Cadet court-martial trials for the past twenty years have been 
studied by the Boe.rd and in no instance has a sentence of dismissal 
been awarded for such a degree of intoxication, without other circum
stances of aggravation, as is shown to have existed in the instant case. 
In two cases v1hich arose at the Military Academy just prior to the 
CaIImission of accused's offense, court-martial proceedings resulted 
in sentences of suspension for one year, although the degree of intox
ication in one case certainly equaled that of the case in hand and, in 
the other one the accused was drunk to the point of nausea and van.it. 
These facts are deEmed worthy of consideration in determining what con
stitutes a proper sentence in this case. 

While it is appreciated that the highest degree of discipline 
must be maintained at the Military Academy and every effort should be 
devoted towards supporting authorities charged with this duty, it is 
the opinion of the Board of Review that the sentence in this case is, 
in the eye of the law, indefensibly punitive. /It is believed that a 
sentence not to exceed suspension until January 1, 1g~2, would fully 
serve the ends of justice and discipline and be more in accord with 
the law and evidence of record. 

6. The Cadet Register shows that accused was born in Massachu
setts, September 5, 1906, and was admitted to the Military Academy fran 
the A:rmy, July l, 1927. As a fourth classmen he stood 124 in academic 
standing in a class of 310; as a third classman 124 in a class of 302; 
and as a second classman 221 in a class of 300. 

7. The court was legally constituted. No errors injuriously 
affecting the substantial rights of accused were camnitted during the 

.trial•. For the reasons stated, the Board of Review is of the opinion 
that the record of trial is legally sufficient to support the findings 
and sentence and that confinnation thereof is authorized by law, but 
recanmends that the sentence be camnuted to suspension without pay- and 
allowances fran the United States 1!11itary Academy until January l, 
1932. 

r .., , Judce Advocate. 

:;;.. ,::lJ'udge Advocate. ~ 
(!L.a222#7L ,..AJudge Advocate. 
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¥{AR DEPAR'Thrn:NT 
In the Office of The Judge Advocate General 

Uashington, D. c • 

. 
Military Justice APR 16 t931c.t;. 194997 

UNITED STATES J THIRD UORPS AREA 
) 

vs. ) Trial by G.C.M., convened at 
) Fort George G. Meade, l:iaryle.nd, 

Private First Class ALBERT ) February 17, 1931. Elberson 
ELBER30N (6809054) , Private ) and liug'hes acquitted. Allen, 
JOHN C. ALLEN (6815374), both ) confinement for six months and 
or Canpany B, 1st Tank ilegi- ) forfeiture·or two-thirds pay 
ment, Private WALTER J. HUGHES ) per month. Kozo, dishonorable 
(6811706), let Canbat Train, ) discharge, suspended, and con
6th Field Artillery, and Private) finernent for two years. 
JOHN L. KOZO (6812911), Battery ) Discip11-nary Barracks. 
C, 6th Field Artillery. ) 

OPINION by BOARD OF REVIEW 
Mc!IEil.., com:OR and LIOFFE'l'T, Judge Advocates, 

ORIGIN.AL ETJ.;,ITNATIQN by BAI.CAR, Judge Advocate. 

, ·l. The Boe.rd of Review has examined the reco:cd of trial in the 
case of the soldiers named ebove and sul:mits this, its opinion~ to 
The Judge Advocate General. 

2. The accused were tried on the following Charse and Specifica-
tiona: 

CHARGE:· Violat~on of the 93rd Article of War. 

Specification 1: In that ?rivate'First Class Albert 
Elberson, Canpe.ny B, 1st Tank Regiment, Private 
John c. Allen, Company B, 1st Te.nk Regiment, Private 
Walter J. Huehes, 1st Canbat Train, 6th Field Artillery 
(attached to the school for Bakers and Cooks), and Pri-
vate John L. Kozo, Batter/ c, 6th Field Artillery · 
(attached to the school for Bakers and Cooks), acting 
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jointly, and in pursuance of a common intent, did, at 
Fort George G. Meade, :Maryland, on or about January 
17, 1931, feloniously take, steal, and carry away one 
Chevrolet autanobile, value about ~450.00, the property 
ot Major Douglass T. Greene, Infantry (Tanks). 

Specification 2: In that Private First Class .Albert Elber.: 
son, Canpa.ny B, 1st Tanlc Reciment, Private John c. Allen, 
Canpany B, lat Tank Regiment, Private ITalter J. Hughes, 
1st Can.bat Train, 6th Field Artillery (attached to the 
School for Bakers and Cooks), and Private John L. Kozo, 
Battery c, 6th Field Artillel"'J (attached to the School 
for Bakers and Cooks), acting jointly, and in pursuance 
of a common intent, did, at Broanall, Delaware County, 
Pennsylvania, on or about January 18, 19311 feloniously 
take, steal, and carry away ten (10) gallons of gasoline, 
value about $1.90 1 the property of one Clark B. Wright, 
of Broan.all, Delaware County, Pennsylvania. 

Each accused pleaded not guilty to the Charge and Specifications there
under•. Accused Elberson and Hughes were found not suilty and acquitted. 
Accused Allen was found not guilty of Specification l, guilty of' 
Specification 2, with exceptions, and guilty of the Charge. Accused 
Kozo was found guilty of Specification l except the words "Private 
First Class Albert Elberson, Canpany B, 1st Tank Regiment, Private John 
c. Allen, Canpany B, lat Tank Regiment, Private Walter J. Hughes, 1st 
Canbat 1'rain, 6th }~eld Artillel"'J (attached to the School for Bakers 
and Cooks) and", and except the words "acting jointly, and in pursuance 
of a camnon intent" and excepting the.figures "$450.00", substituting 
therefor the figures "$200.00", of the excepted words and figures not 
guilty and of the substituted figures guilty; guilty of Specification 
2, except the words "Private First Class Albert Elberson, Canpany B, 
1st Tank Regiment, Private Walter J. Hughes, lat Canbat Train, 6th 
Field Artillery (attached to the School for Bakers end Cooks)", of' the 
excepted words not guilty, and guilty of' the Charge. No evidence of' 
previous convictions was introduced. Accused Allen was sentenced 
to confinement at hard labor for six months and forfeiture of· two
thirds of his pay per month for a like period. Accused Kozo was sen
tenoed to dishonorable discharge, forfeiture of' all pay and allowances 
due or to becane due and confinement at hard labor for two years. The 
reviewing authority approved the sentence as to accused Allen, ordered 
its execution, and designated Fort George G. Meade, Maryland, as the place 
of confinement; approved the sentence as to accused Kozo, ordered its 
execution, but suspended the dishonorable discharge, and designated the 
Atlantic Branch, United States Disciplinary Barracks> Governors Island, 
New York, as the ple.ce of confinement. The sentences were published 

-2-

http:Canpa.ny


(1?5) 

in General Court-Martial Order No. 92 1 Headquarters Third Corps Area, 
March 6, 1931. 

3. The evidence for the prosecution as to Specification l 
may be substantially SU!llillarized as follows: 

•
On the evening of January 17, 1931, 1!ajor Douglass T. Greene, 

Executive Officer of the Tank School, Fort George G. Meade, Maryland, 
drove his autanobile, a Chevrolet Sedan, Maryland license 211-230 1 to 
the Post Gymnasium where he parked about 8:10 p.m., for the purpose of' 
witnessing a basket-ball game. .After the game, about 9 :OO p.m. 1 he 
discovered that his car was gone. He estimated the value of' the car 
at ~425 and gave no one pennission to ta.lee it (R. 11-12). A.bout l:25 
a.m. 1 January 18, 1931, police officer Thanas F. O'Connor, Ardmore, Penn
sylvania, stopped a car in Haverford Township, Pennsylvania, in which 
the four accused were riding. During a brief' conversation, the police 
Officer asked them for the "Owner's and driver's" cards, and on their 
inability to canply with the request, he placed them all in arrest 
(R. 24-25), and confined them in the station house (R. 26). The car 
was searched but no cards (R. 26) or baggage was found (R. 30). The 
accused were arrested because of what the police officer considered 
suspicious circumstances (R. 29). About 11:00 a.m., January 18, Samuel 
Seigle, Superintendent of' Police, Haverford Township, Pennsylvania, 
went to the station house and interviewed the accused. All were dressed 
in civilian clothes. Allen and Kozo occupied one cell and the others 
an adjoining cell. ill admitted that they came f'ran "Camp r.:eade". One 
accused (indicated but not identified in record) said the car belonged 
to him. Hhen asked where his cards were he replied that he had none. 
The superintendent thereupon 

"told them they were lying, and I wasn't going to 
waste my time talking to them. I said I was going to 
leave and was coming back later, and for them to think 
it over, that they- had better cane across or I would 
send them up the road" (R. 31). 

A short time thereafter they called the superintendent back, when accused 
.Allen admitted "we took the car", stating further that the car belonged to 
1,:aj'or Greene because "we found a piece of paper in the car and it had 
I,Iaj or Greene's name on it". .The other accused concurred in this admis
sion (R. 32}. IJajor Greene was immediately notified by telegram (R. 36) 
and on January 1g, 1g31, he went to the police station at Haverford, Penn
sylvania, where he identified, and recovered the possession of his 
car (R. 13). On the seme day the accused were returned to military con
trol and were taken back to Fort Meade, 1,aryland, under guard (R. 14) • 
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As to Specification 2, the evidence shows that, on January 18th, 
a car, bearing Maryland license 211-230 (R. 20) drove up to a gas station 
operated by :Mrs. Elizabeth Kirk Wright and her husband, 1-.:r. 'llright, in 
Broa:iall, Pennsylvania (R. 18, 19). 1Irs. Wright identified accused .Allen 
and Kozo as two of the four young men who were riding in the car at that 

.time (R. 21). She was unable to identify any one of the accused as the 
driver of the car, but stated that the two who occupied the front seat 
requested her to fill the tank with gasoline. The one who was driving 
ordered the kind, ana,_' the other ordered the quantity (R. 23). Ten gallons 
ot gasoline were thereupon poured into the tank of the car (R. 19). As 
soon as the attendant removed the gas hose, and before she was able to 
replace the cap of the tank, "the car started down the road as fast as they 
could go." The gasoline was the propert:1 of :Mr. and Mrs. Wright nnd was 
valued at $1.90 (R. 20). Mrs. Wright immediately notified the police 
and later delivered the cap of the gasoline tank to the police superin
tendent, and at which time she saw two of the accused at the station 
(R. 22, 23). Investigation proved that the gasoline cap of the Chevrolet 
car driven by accused was missing and that the cap delivered by Mrs. 
Wright, proved a perfect fit (R. 37). 

EVIDENCE FOR 'lliE DEt'"'EtlSE. 

Captain John c. Sandlin, Infantry (Tanks), testified as to the good 
character of accused Elberson (R. 40-41). Private ~"irst Class Lamar 
Hay testified that men of B Canpany are authorized to sign out on a pass 
book showing the hour of departure and the hour of return. He saw e.ll 
four of the accused in the hall of B Canpany between seven and.nine 
o'clock January 17, 1931. Later he saw all four accused leave the bar
racks dressed in civilian clothes. None carried any bundles or other 
baggage with them. A pass boo'k of Canpany B was introduced in evidence 
showing departure entries as to accused Elberson and .Allen as follows: 
"Baltimore 1-17-31 9 P.M." (R. 42-45, Ex. A.) 

Accused Elberson chose to take the stand in his own behalf. In sub
stance he testified that he and accused.Allen intended to go to Baltimore 
by rail (R. 49-50), but accused Kozo invited them to go by autanobile 
(R. 50). Kozo had a ce.r parked.near the bui+ding and all four accused 
left together (R. 51). Witness knew nothing about the ownership of the 
car that Kozo was driving (R. 52). Before arriving in Baltimore all 
agreed to go to Allen's hane in Oil City, Pennsylvania (R. 52). In 
answer to the question by defense counsel, "When did you first learn 
that this car was stolen property?", witness re:pl.ied "After we were ar
rested" (R. 53). He assumed that Kozo owned the car or had a right 
to drive it (R. 59). Kozo drove the car and Allen sat in the front seat 
1th hil!l. Witness and Hughes rode in the rear seat (R. 54). 
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Aooused Al.len took the stand and corroborated in every respect 
Elberson's testimony as to Kozo's connection with the automobile {R. 67, 
68). ill had authority to be absent until reveille Monday morning 
(R. 69). He did not know th~ car was stolen property until after they 
ware arrested. After the apprehension, Kozo admitted to witness that 
the car belonged to Major Greene and that he got it fran the gymnesium 
(R. 70). As to the larceny of the gasoline, he admitted that he was 
riding in the front seat with Kozo. The latter ordered the.gasoline and 
drove off without paying for it. Witness said nothing to Kozo about the 
affair in that there was "nothing I could say" (R. 71, 72). He made no 
protest because "I figtµ'ed it was none of my business" (R. 75). 

Accused Hughes took the stand and in substance testified that he 
had planned earlier in the evening to go to Baltimore with Allen. 
Subsequently he was invited to ride in an autanobile driven by Kozo 
(R. 83-85). He knew nothing about the larceny of the car until about 
8:00 or 9:00 a.m., Sunday morning when he became aware of the circum
stances while locked in the cell (R. 87). He was out for a pleasure trip 
and intended to be back before reveille luonday morning (R. 87). 

The record is silent as to whether accnsed Kozo was advised of his 
rights, nor does it show that he was afforded the opportunity to testify 
or make a statement. 

4. The substantial question presented by the record of trial is · 
whether accused Kozo was afforded a fair and impartial trial by reason 
of the court's refusal to grant the severance requested by the defense. 
As grounds for the req_uest, counsel stated that th'e defense of the other 
accused would be antagonistic to that of Kozo, end that 

"It is the duty of the defense to present 
the truth and the facts in the case, and if 
certain evidence to be introduced by the defense 
wouid seriously affect the interests of any of 
the co-accused, I feel I could not properly de
fend him before this court" (R. 8). 

He further stated: 

"If it please the court in the case of three 
of t.~e accused, the defense intends to have the 
accused tnke the stand, and the testimony they will 
give on the stand is seriously prejudicial to the 
other co-a~cused" (R. 8). 

The law member overruled the motion and the case proceeded to trial. 
at the close of the case for the prosecution, the evidence as to the 
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extent of :participation of the several accused in the larceny of the au• 
tanobile .alleged in Specification l, was, to se:y the least, doubtful. 
It is evident throughout the record that the defense counsel prepared 
a defense for three of the accused directly antagonistic to accused Kozo. 
Not only did the defense counsel attempt, by his method in the direct 
exemination of his own witnesses, to prove that Kozo was a thief end the 
one and only thief, but in his argument to the court, he stated: 

"The evidence as brought out all the we.y 
through shows that these men were in an autanobile. 
It points very clearly to the fact that one man 
was the thief, was the man that actually took this 
car. In the opinion of defense the man who canmit
ted the act, who went to the autanobile, turned on 
the ignition, stepped on the starter and drove it 
away is the man that is guilty of larceny." (R. 92.) 

It is thus clear that the defense counsel was nothing other than 
a self-imposed prosecutor as far as the rights and privileges of accused 
Kozo were concerned and that the latter was deprived of counsel guar
anteed to him under the express provisions of the llth and 17th .Articles 
of War and paragraphs 6, 43 and 45, Manual for Courts-Martial. The 
latter paragraph in part defines the duties of a defense counsel in the 
following language: 

"He will guard the interests of the accused. 
by all honorable and legitimate means known to the 
law. It is his duty to undertake the defense re
gardless of his personal opinion as to the guilt 
of the accused; ••••••••••••• to represent the 
accused with undivided fidelity, and not to di
vulge his secrets or confidence." 

In the opinion of the Board of Review the defense counsel utterly and 
wholly failed to perform this duty as to accused Kozo, although he 
should not be held responsible since he properly attempted to sec1.U'e a 
eeveranoe. Obviously it would be prejudicial error to try an accused 
under military law without a defense counsel; hence, all the more 
reason for error when it is clearly shown that the appointed defense 
counsel acted ae a prosecutor in fact. Failure on the part of the court 
to grant a severance, when it became apparent that the defense counsel 
planned to convict Kozo in order to acquit the other accused, resulted 
in fatal error. 
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5. For the foregoing reasons, it is the opinion of the Board 
or Review that the record of trial is legally insufficient to support 
the findings and the sentence as to accused Kozo. 

~ Judse Advocate.-r-----~·-~~~~~~~~~~---~~• 
~/u c~ , Judge Advocate. 

__(!L/DZZ#l.C , Judge Advocate. 

To The Judge Advocate General. 
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WAR DEP.A.R'ThfENT 
In the Offioe of The .Tudge .Advocate General 

Washington, D. c. 

Board of Review 
c.11. No. 195035 

UNITED STATES ) EIGHTH CORPS AREA. 
) 

vs. ) Trial by G.C.M., convened at 
) Fort Huachuca, Arizona, Febru

Private Wlll.ICE TALLEY ) ary 24, 1931. Dishonorable 
(R-2966608), Canpany- H, ) discharge and confinement for 
25th Infantry. ) twenty (20) years. Disciplinary 

} Barracks. 

HOIJ)ING by the BOARD OF REVIEW 
McNEIL, CONNOR and MOFFE'l'T, .Tudge .Advocates. 

1. The record or trial in the case of the soldier named above 
has been examined and is held by the Board of Review to be legally 
sufficient to support the sentence. 

2. The instant case is one of assault with intent to camnit 
rape in violation or the 93rd Article of War. The evidence shows 
the person assaulted - sole prosecution witness or the acts of accused 
constituting assault - was a white wanan and the accused a negro 
man. She was, on the night of the assault,unprotected in the quarters 
of her husband (an~ officer) in which accused then lived in the 
capacity of an off-duty servant. Her husband's absence at the time 
from the quarters and post was known to accused. Viewing her 
testimony in the light of the conviction based thereon and the con
flic~ between it and that of accused as a defense witness, the con
clusion is inevitable that the trial court gave it full credence as 
against the exculpatory testimony of accused, which in the adjudication 
of the case it was authorized and empowered to do, even to resting 
conviction of accused thereon (Manual for Courts-W.iartial, par. 124; 
4 Bl. Can. 213, 214; Brittain v. State, 153 S.E. 622; Thompson v. 
State, 86 So. 871). 

The substantial question presented by the record of trial 

-1-



(182) 

is whether, according to the testimony of this prosecution witness 
adjudged credible by the COlJI't, the acts done by accused were suffi
cient to constitute an assault with en intention to ravish her. His 
words to her acccmpanying his assault, which failed of purpose through 
her resistance followed by his desistance, .were: "Turn out the lights, 
I want to talk to you"; repeating "Turn off the lights", and adding 
"If you call I will shoot" - all spo.11:en while making an assault 
upon her with a loaded pistol in the living roan, where at the time 
she was seated in front of the fireplace engaged in reading. 

The rul~ of decision on the question here presented is, in 
the opini.on or this Board, that of Brittain v. State, supra, decided 
by the Court of Appeals of Georgia on June 10, 1930, and there best 
stated. In that case a conviction of assault with intent to rape 
was held authorized by the evidence, end the question of criminal 
intent to be for the jury and not for the court. The facts appear 
in the third sentence (accosting of white girl by colored boy on the 
street at night) of the doctrinal part of the decision contained 
in the following excerpt: 

"In the case of Watkins v. State, 68 
Ga. 832, the second headnote is as follows: 
'Where a man hailed a wanan walking along a 
pathway, end holding sanething in his hand and 
saying he had plenty of money, told her to go 
into a gully, and on her retreating, drew a pis
tol, and advancing upon her, ordered her to turn 
back, and she escaped by flight, a verdict of 
assault with intent to rape, approved by the pre
siding judge, will not be set aside as unsupported 
b;r evidence. (a) The fact of proximity of a house 
and public road to the scene of the transaction 
may have rendered the effort :f'ruitless, but did 
not render it guiltless.• Where the evidence shows 
that a 16 year old white girl is alone and unprotec
ted on the street at night, and~ colored boy of 
approximately the same age steps in front of her, 
stops, asks her name and where she lives, points a 
pistol at her, and orders her to go into a vacant 
lot, and tells her that he will shoot her heart out 
if she does not go, and will shoot her if she hollers, 
the jury are authorized to find that he intended to 
rape her. Let it be borne in mind that the refer
ence to a colored boy and a white girl has no re
lation to race prejudice; but the difference in 
race may always be considered by the jury in a case 
of this kind. As was said by Chief Justice 
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Bleckley in the case of Jackson v. State, 91 
Ga. 330 (2), 18 S.E. 132, 133, 44 .Am. st. Rep. 
25, 'The doctrine or the court's charge to the 
jury that, upon the question of intention, social 
custans, founded on race differences, and the 
fact that the man was a negro and the girl a white 
person, might be taken into consideration, is un
doubtedly correct.*** Not the faintest trace or 
a reason appears on which he could have founded 
any hope or expectation of consent.*** The 
difference of sex, to say nothing of the differ
ence of race, would afford ample ground for direct
ing attention to this element of the case.' As 
said in Ware v. State, 67 Ga. 352, 'What other mo
tive could he have had? She was unknown to him. She 

·was unprotected.*** The fiendish flame of lust 
alone could impel him to such acts. In seeking 
the motives of hUlllan conduct, the jur,r need not 
stop where the proof ceases; inferences end deduc
tions fran human conduct are proper to be considei
ed where they flow naturally f'ran the facts proved. 
And such conduct as this points with reasonable, 
if not with unerring, certaint'<J to the lawless 
intent he had in view.'" 

See also, on the point of race difference as productive of intent 
to ravish in assault cases of this character, the :Pumphrey Case, infra. 

Of the intent in assault with intent to rape, it was said in 
Pumphrey v. State, 47 So. 156: 

wAs to this offense the law looks beyond 
the act done and anbraces the accanpanying intent. 
It is the intent ttat raises the act to the gravi
ty of a felony, and calls down upon it the greater 
severity of punishment. Intent, we know, being a 
state or condition of the mind, is re.rely, if ever, 
susceptible of direct or positive proof, and must 
usually be inferred frcm the facts testified to 
by witnesses and the circunstanoes as developed 
by the evidence." 

See also People v. Moore, 100 Pac. 688, 689: 

"In all such cases the intent with 
which an assault is canmitted is a fact which 
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can only be inferred fran the outward act and 
the surrounding circumstances. It is, in other 
words, a question of fact for the jurJ, o.nd not 
a question of law for the court, excert in a case 
where the facts proved afford no reasonable ground 
for the inference drawn." 

Of the tenninaticn of the assault by the desistance o~ accused 
as affecting the criminality thereof, the court in the Pumphrey Case 
declared: 

"In the instant case, if the accused, a 
nesro, under the excitement of lust and with the 
intention of gratifying it by force, entered the 
bedroan of Mrs. Crinun, a white wanan, about 10 
o'clock in the night, and with such intention 
got upon her person, on the bed in which she was 
sleeping, though he abandoned his design upon 
her springing fran the bed and opening the door, 
we apprehend that it could not be said, as a 
matter of law, that he was not guilty of an as
sault with intent to ravish." 

Paragraph 149 1, Manual for Courts-Martial, declares hereon: "Once 
an assault with intent to camn.it rape is made, it is no defense that the 
man voluntarily desisted." 

It is fur.ther to be noted that neither a spoken desire for 
sexual intercourse (Dickens v. People, 152 Pac. 909, 911) nor any phys
ical contact of the offender with the person assaulted is necessary to 
prove the element of intent to consurronate sexual intercourse by force 
in the crime of assault with intent to rape (Jackson v. State, 18 
S.E. 132, 133). As was said by the Supreme Court of Georgi~,speaking 
by Chief Justice Bleckley, in the last cited case: 

"No actual touching of the wanan's person 
is necessary to canplete the assault. There need 
be nothing more than the intention to accanplish 
sexual intercourse presently by force, and the ac
tive prosecution of that intention until a situation 
of immediate, present danger to the wanan is pro
duced." 

We conclude, therefore, that in the case before us the attempt 
to camnit a violent injury upon the woman above referred to by ravish
ment is complete. 
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3. For the foregoing reasons, the Board of Review is or the 
opinion that the record of trial in the instant case is lega.J.ll, suffi-

cient to support the find17Z"~ _, / , 
~ ~, Judge Advocate. 

~r.). 
~-----~----------~' Judge Advocate. 

--1d-~....~'--"--<...J."'4#.....,..__""d...__, Judge Advocate. 
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WAR DEPARil11E'.N'l' 
In the Office of The Judge Advocate General, 

Washington, D. c. 

Board of Review 
C. I,I. No. 195212 

UNITED STATES 

vs. 

Private First Class EARL B. 
ROBINSON (6'701633), Canpany 
H, 18th Infantry. 

AP~ t Ol931 

) FIR3T DIVISION 
) 
) Trial by G.C.M., convened at 
) Fort Hamilton, New York, March 
) 6 and 13, 1931. Dishonorable 
) discharge and confin91llent for 
) one (1) year. Disciplinary 
) Barracks. 

HOLDTI'l"G by the BOARD OF REVLfH 
McNEIL, CONHOR and JirOFFETT, Judge .Advocates. 

l. The record of trial in the case of the soldier named above 
has been examined by the Board of Review. 

2. By the Specification of the Charge it is alleged that accused 
did take, steal, and ca:rrJ away one open face, 7-jewel, Elgin watch of 
the value.of about $50.00. The only testimony as to the value of the 
watch is that of the owner who stated: WNell, as far as I know my 
mother bought that for me; it was bought at pre-war prices; I think 
she paid around t5o.oo for it; I don't know just the exact amount she 
paid for it.ff (R. 10.) It was further shown that the watch was pur
chased and had been in use approximately twenty-five years prior to the 
trial {R. 12). The watch was before the court. It was not shown that 

, the witness who testified as to the value of the watch was an expert or 
was otherwise qualified to express an opinion as to its value, and, 
under the circumstances, such testimony is not sufficient to support the 
finding of value in excess of $20.00. In view of the nature of the 
property its inspection by the court did not alone justify any finding 
of value other than that it was of sane value (c.1r. 144'763, Parker; 
c.ir. 1£12911,, Vt"eckerle). The evidence is legally sufficient to support 
only so much of the fin~t~gs of guilty of the offense eharsed as 
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involves a finding of guilty of larceny of the watch described, of some 
value, an offense for which the maximum punishment by confinement 
authorized by paragraph 104 c of the l1.:a.nual for Courts-hlartial is con
finement at hard labor for six months. 

3. For the reason stated, the Board of Review holds the record 
legally sufficient to support only so much of the findings of guilty of 
the Specification and the Charge as involves a finding of guilty of 
larceny of the watch described, of some value, and legally sufficient 
to support only so much of the sentence as involves dishonorable dis
charge, forfeiture of all p~· and allowances due or to becane due and 
confinement at hard labor for s x 

Judge Ad-vocate. 

Judge Advocate. 

_e;_~ ____ ...~..._-__ , Judge Advocate........C2:2.2Z_..._.#._,w...z 
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WAR DEPAR'IliIE!:IT' 
In the Office of The Judge Advocate General 

Washington, D. c. 

Military Justice 
C.:l.'I. 195219 JUN 16 1931 

UNITED ST.ATES ) SECOlID CORPS AREA. 
) 

vs. ) Trial by G.C.1i., convened ct 
) Governors Island, New York, 

Captain ELWIN S. FERP.AND, ) Janu~J 27, February 24, 25, 
Signal Corps. ) 1931. Dismissal. 

OPINION of the BOARD OF REVIl."'i'l 
Mcl.1EIL, CONNOR and BRENlIAN, Judge Advocates. 

ORIGIN.AL EJCE~!IN.ATIOU by GUERIN, Judge Advocate. 

l. The Board of Review has examined the record of trial in 
the case of the offioer named above and sul:mits this, its opinion, 
to The Judge Advocate General. 

2. The accused was tried upon the following charees and 
specifications: 

CHARGE I: Violation of the 95th .Article of We.r. 

Specification l: In that Captain Elwin s. Ferrand, 
Signal Co::.-ps, did, at Fort Mon.>nouth, New Jersey, 
on or about the 31st day of July, 1929, with 
intent to· deceive Lieutenant Colonel then l,Iajor 
Clyde L. Eastman, Signal Corps, who was at that 
time making an official audit of the accounts 
of the officers' mess fund at Fort l1Ionmouth, New 
Jersey, of which fund the said Captain Ferrand. 
was then custodian, officially present to the 
said Lieutenant Colonel then 1,:ajor Eastman an 
official certificate made by the said Captain 
Ferrand in the council book of said officers• 
mess in words and figures as follows, to wit: 
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"I certi!'y that, to the best of my 
knowledge and belief the follow1ng·is 
a:canplete and accurate statement as 
of this date. 

"(a) of all outst~ding debts and 
obligations - payable f'ran the mess fund. 
$l289e09. Current Bills. 

"{b) of all the amounts due the mess fund 
all bills for July. 

"(c) of all outstanding checks not re-
ported by bank, pertaining to this f'und," 

which certificate was then known by the said 
Captain Ferrand to be untrue in that he knew at 
the time of presenting such certificate that the 
outstanding past-due debts and obligations 
payable f'ran the said mess f'und amounted at 
that time to a sum much greater then $1,289.09, 
end current bills to wit, approximately' $2751.70. 

Specification 2: In that Captain Elwin s. Ferrand, 
Signal Corps, did, at Fort Monmouth, New Jersey, 
on or about July 31, 1929, with intent to deceive 
Lieutenant Colonel then Major Cly'de L. F.astman, 
Signal Corps, who was at that time making an of
ficial audit of the officers' mess fund at Fort 
Monmouth, New Jersey, of which fund the said 
Captain Ferrand was at that time the custodian, 
officially state to the said Lieutenant Colonel 
then Major Eastman that the total outstanding 
bills against said officers' mess amounted to 
$1,289.09 and current bills, which said statement 
was then known by the said Captain Ferrand to be 
untrue in that on July 31, 1929, the outstanding 
past-due obligations of said officers' mess amount
ed to a sum much greater than $1,289.09, and current 
bills to wit, approximately ~2751.70. 

Specification 3: (Plea under statute of limitations 
sustained.) 

Specification 4: In that Captain Elwin s. Ferrand, 
Signal Corps, did, at Fort Monmouth, New Jersey, 
on or about March 31, 1929, w1 th intent to de-. 
ceive the officer or officers auditing the Athletic 
Fund at Fort Momn.outh, New Jersey, of which fund he 
was at that time custodian, make and enter an 
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official certificate on voucher nl.Dll.ber 9 to 
said Athletic Fund for March, 1929, dated 
March 31, 1929, in words and figures, as follows, 
to 111.t: 

"Reimburuement :f'ran Officers• Mess l!'Und 
for oheo:tts drawn against the Post Athletic 
Fund in error in the following amounts: 

il02.87 
35.00 
72.75 

$210.62," 

which said certificate was known by the said Captaill 
Ferrand to be untrue in that none of ssi d checks 
was drawn against the Poat Athletic Fund in error 
but were all intentionally and knowlngly so dran 
by the said Captain Ferrand. 

Specification 5: In that Captain Elwin s. Ferrand, 
Signal Corpe, did, at Fort Monmouth, New Jersey, 
on or about the 6th dey of September, 1929, with 
intent to deceive Major H. R. Kiltz, I.G.D., who 
wais at that time making an official investigation 
of the officers' mees 1'und at Fort Monmouth, New 
Jersey, officially state to the said Major Kiltz 
that the dhecks against the bank account of the 
Fort Monmouth Athletic Fund in the Second National 
Bank & Trust Canpe.ny of Red B6l.lk, New Jersey, in 
favor of Mike's Wonder Market for $113.85, dated 
November 19 1 1928; for $72.75, dated January 19, 
1929; for $102.87, dated February- 25, 1929, and 
for $144.78, dated May 27, 1929, were all drawn 
through error or mistake fran the Athletic Fund 
at Fort Monmouth, New' Jersey, in payment of indebt~ 
edness due by the officers' mess fund at Fort 
Monmouth, New Jers~y, to Mike's Wonder Market, or 
words to that effect, which said statement was 
known by the said Captain Ferrand to be untrue 
in that none of said checks was drawn through 
error or mistake but all of the same were -drawn 
knowingly and intentionally by the said Captain 
Ferrand. · 

CHARGE II: Violation of the 96th Article of War. 

Specification 1: (Plea under statute of lim.itations 
sustained.) 
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Specification 2: (Plea under statute ot limitations 
sustained.) 

Specification 3: In that Ca.Ptain Elwin s. Ferrand, 
Signal Corps, did, at Fort 11;:onmouth, New Jersey, 
on or about the 25th day of February, 1929, 
knowingly and wiJltully misappropriate the sum 
of ~102.87, property of the athletic fund. at 
Fort Monmouth, New Jersey, of which he was at 
the time custodian, by wrongfully paying to 
Mike's Wcmde:ro Market, with funds belonging to 
said athletic fund, a bill in that emount, due 
and owing by the officers' mess at Fort Monmouth, 
New Jersey. 

Specification 4: In that captain Elwin s. Ferrand, 
Signal Corps, did, at Fort Monmouth, New Jersey, 
on or about the 25th day of February, 1929, know
ingly and willfully- misappropriate the sum of 
$35.00, property of the athletic fund at Fort 
Monmouth, New Jerse:r; by wrongfully and unlaw
fully withdrawing tne same fran the bank account 
of said athletic fund and depositing it to the 
credit of.the officers' mess fund at Fort Mon
mouth, New Jersey. 

Upon arraignment acoused entered pleas in bar of trial under the statute 
or limitations as to Specification 3, Charge I, and Specifications l 
and 2, Charge II, all of ~hich the court sustained. He pleaded not 
guilty to, and was found. guilty of, the charges and the rEmaining spec
ifications. No evidence of previous convictions was introduced. He · 
was sentenced to be dianissed the service. The reviewing authority 
approved the sentence and forwarded the record for action under the 48th 
Article of War. 

3. In this case certain salient facts are established by 
uncontroverted evidence. While they are not all expressly admitted, 
none is substantially denied by the defense. They may be snnmarized as 
follows: 

The accused, at his own suggestion (R. 147), was detailed 
as Officer in Charge or the officers' mess at Fort l!onm.outh, New Jersey, 
on August 29, 1927 (R. 67; Ex. 62); and on September 22, ot the same 
year, he took over fran his predecessor and receipted tor the mess fund 
then amounting to $54.ll with no outstanding indebtedness (Elc. 1). 
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Re remained mess officer until July 31, 1929, when his accounts were 
audited by Major (now Lieutenant Colonel) Clyde L. Eastman, and the 
mess 1'und was turned over to the successor or accused (R. 67, 68; E:x:. 
30 and 48). At this time there was but $27.11 in the f'Und while the 
outstanding indebtedness amounted ~o upwards of' $2750.00, incl~ding 
current bills totalling about $400.00. Tb.us the outstanding obli
gations of' the 1'und, exclusive of' current bills, amounted on July 31, 
1929, to upwards of' $2300.00 (Ex. 2, 31-47, 53 and 54; R. 54-66). On 
that date, accused subnitted to Major Eastman as official auditing 
officer the mess fund council book for the month of' July, 1929, which 
contained the following certificate, dated July 31, 1929, and signed 
by accused: · 

"I certify that, to the best or m:., 
knowledge and belief' the following is a 
canplete and accurate statement as of' this 
date. 

(a) of' all outstanding debts and 
obligations - payable :rran the mess 1'und 
il289 .09 • Current Bills. · 

(b) of' all the amounts due the mesa 
1'und all bills for July. 

(c) or all outstanding checks not re
ported by bank pertaining to mess 1'und." 
(Ex. 30 n.nd 48; R. 68, 70, 71.) 

At the aeme time accused made statements to Major Eastman as to what 
bills were outstanding (R. 72-75), and Major Eastman, upon the 1nf'or
mation·turnished by the accused, signed a certificate or audit which 
contained the following:: 

"Outstanding bills as per list posted 
herein: Schmid.t Broa. 1219.35 - Burton 
Davis i79.74." 

The word "posted" ~uoted above appears to have been changed f'ran 
"p_!!sted" to "p~sted", the change bearing the initials of' Major F.astman 
(Ex. 30, 48). 

Fran about May, 1928, until about Allc,oUst 1, 1929, accused 
was also custodian of' the post athletic fund at Fort Monmouth (R. 67, 
68). The bank account of' the mess fund was in the "Long Branch Trust 
Ca:npany" of' Long Branch, New Jersey (Ex. 4, 21, end 52), while that of' 
the athletic fund was in "The Second National Bank & Trust Canpany" or 
Red Bank, New Jersey (Ex. 3, 9, 13, 17 and 26). Among the dealers f'ran 
whan the mess was accustaned to purchase supplies was Mike's Wonter 
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Market, conducted by l:.iike P. Savoth, a fonner soldier, who was familiar 
with the custan in the A:rrn:y of paying bills not later than the 10th of 
the month following that in which the bills were incurred. Relying 
upon this custan, Savoth or his wife made a practice of making demand 
upon accused shortly after the 10th of the month when bill.s for 
the preceding month had not been paid (R. 85, 87, 92-94). On Novan
ber 19, 1928, January 19, 1929, February 25, 1929, and 1Iay 27, 1929, 
accused drew checks against the athletic fund account in "The 
Second National Bank & Trust Canpany" of Red Bank, in favor of Mike's 
Wonder 1Jarket, for, respect!vely, ~113.85, $72.75, ~102.87, and 
~144.78 (Ex:. 3, 9, 13 and 26), in payment of supplies furnished to 
the officers' mess (Ex. 7, 8, 11, 12, 15, 16, 28 and~). On the 
respective dates of the four checks above mentioned the balance to 
the credit of the mess fund bank account was $40.08, Q45.54, ~.06 and 
$84.48, not sufficient in any case to pay the respective amounts. of 
the bills against the mess fund to ~ay which the checks were drawn 
against the athletic fund account (Ex. 4, 6, 10, 11, 14, 15, and 27; 
R. 37-38, 176-186}. 

On February 25, 1929, accused drew against the athletic 
fund bank account a check payable to "Cash" for ;,;35.00 (Ex. 17}, which 
on that date was deposited to the credit of the mess fund bank account 
(E:~. 14; R. 37, 38). On ~ebrua:t"'J 20, 1929, the bank account of the 

mess fund was overdrawn in the sum of ~7.27. The following dey a 
check for ~23.67 u~on the mess fund account ceIUe into the bank. Had 
this check been paid the overdraft would have amounted to C30.94. 
The bank notified accused the.t the mess fund ·account was overdrawn 
and that the check for 023.67 would be held until such time as the 
accused could make a deposit to cover it (R. 35-38). 

On March 31, 1929, accused, as mess officer, issued a 
check (Ex. 21) against the mess fund bank accou.~t in favor of the post 
athletic fund for 0210.62, which amount is entered in the athletic 
fund council book und 0 r date of Earch 31, 1929, as Voucher 9, being 
a receipt fran officers' mess fund (Ex 23). Voucher 9, dated 
March 31, 1929, bears the following statement signed by the accused: 

"Reimbursement :f'.rom Offic~rs' Mess fund for 
checks drawn against Post Athletic Fund in error 
in the followin3 a!'lounts; 

;;.102.87 
35.00 
72.75 

(Ex. 22), 
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On September 6, 7 and 8, 1929, Major H. R. Kutz, I.G.D., 
was making an official investigation or certain alleged irregularities 
in the conduct and accounts of the officers' mess tund at Fort Monmouth, 
in the course of which investigation he questioned accused concern-
ing the four checks hereinabove mentioned, all Pe;'.;able to Mike's Wonder 
Market, for, respectively, ;113.85, $72.75, $102.87, and $144.78; and 
as to each or these checks the accused s~~ted that the pa;'tllent represent
ed by it was made through error fran the athletic fund (R. 97•98). 

4. Fran the facts summarized above, established by uncontro
verted evidence and not substantially questioned by the defense, it ap
pears that the accused on or about July 31, 1929, presented to :Major 
Eastman who at that time was making an official audit of the accounts of 
the mess fund in question, the official certificate set forth in 
Specification l, Charge I, and that said certificate was not true; 
that the accused .made and entered the certificate set forth in Speci
fication 4, Charge I; that he made to Major Kutz the statement alleged 
in Specification 5, Charge I; that he misappropriated the sum mention
ed in Specification 3, Charge II, money of the atheletic fund at 
Fort Monmouth, by using the same to pay a bill against the e ss fund; 
and that he misappropriated the.$35.00, money of the athletic 
fund,mentioned in Specification 4, Charge II, by depositing it or 
permitting it t~ be deposited to the credit of the officers• mess fund. 

As to Specification 1, Charge I, the only rEmaining question, there
fore, is as to whether the false certificate therein mentioned was known 
by accused to be false and was made with intent to deceive Major Eas1man. 
As to Specification 2, Charge I, certain sanewhat conflicting evidence 
must be considered hereinafter with reference to whether or not accused 
made the stataments alleged in that specification. Pleas of the statute 
of limitations having been sustained as to Specification 3, Charge I, 
and Specifications 1 and 2, Charge II, these three specifications need 
not be considered. As to Specifications 4 and 5, Charge I, the only re
maining questions are as to whether the drawing of the checks mentioned 
in those two specifications was in fact due to an innocent mistake on 
the part of accused. As to Specifications 3 and 4, Charge II, the only 
question remaining is as to whether accused knowingly and willfully 
~ade the misappropriations therein alleged. 

5. Lieutenant Colonel (fomerly W1ajor) Eastman testified that 
when he audited the mess account on July 31, 1929, accused told him 
what the outstanding.bills were and that he could not have known 
fran any other source (R. 72). He further testified that the $1289.09 
mentioned in the accused's certificate he understood to mean outstand
tng obligations in addition to current bills (R. 72). Colonel Eastman, 
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when testifying as a witness for the prosecution on January 27, 
1931, was unable to reoall with exaotness the content of the oral 
and written data furnished him by acoused on the ocoasion of the mess 
fund audit on July 31, 1929, in explanat.ion and amplification of the 
latter's certificate of outstanding obligations of the offioers mess 
on that date, but his best recollection of the matter is that accused 
presented to him a list of current bills and stated that in addition 
to the indebtedness mentioned in Colonel Eastman's certificate-and the 
amount of indebtedness mentioned in accused's certificate there might be 
one or two minor bills other than current billa (R. 71-82), 

The accused himself testified in substance with reference 
to Specifications land 2, Charge I, that he subnitted to Colonel 
Eastman at the time the mess fund was audited a list of outstanding bills 
of which he had learned after signing his certificate in the council 
book and that this list did not include current bills, He testified 
further in substance that he reported to Colonel Eastman al1 outstand
ing bills, other than ·current bills, of which he had any knowledge 
(R. 154, 176, 177). 

6. As to the .checks drawn upon the athletic fund to pay obliga
tions of the mess fund the contention of accused is that these 
checks were all 1rawn throUgh mistake; that he was overburdened with 
work and could not give proper attention to mess fund matters and, 
simply throueh an innocent error, he drew the checlal fran the.wrong check 
book (R. 179-183). 

As to the check on the athletic fund for $35.00 payable to 
the order of "Cash" and deposited to the credit of the me.es fund, which 
is mentioned in Specification 4 1 Charge II, accused testified in 
substance that the check was drawn as a guarantee for an athletic 
game and.that he did not know definitely how it ceme to be deposited 
to the credit of the mess fund, the inference tran the testimoDy- being 
that this was also an innocent mistake (R. 149•151), 

It clearly appears fran the testimony of Second Lieutenant 
Russell A. Wilson, who was Assistant Athletic Officer at the tmie 
the ;35.00 check was drawn, that no guarantee of $35.00 was given fo~ 
an:r game at about that time (R. 221, 222). 

As to Specifications 1 and 2~ Charge I, the contention of the 
defense that the auditing officer was given full information as to 
all outstanding indebtedness cannot be accepted. It is inconceivable 
that accused, had he furnished the list as claimed b7 him showing 
substantial obligations in addition to those covered by hia·certificate, 
would have allowed that certificate to remain unahanged; and it is 
still more incredible that the auditing officer would have made the 

• 



(19?) 

certificate which he signed had he been informed by the accused that 
the outstanding obligations of the fund were approximately twice 
what he certified them to be. The certificate under such circtmstan
ces would have constituted afalse official statement by the auditing 
officer. Careful examination of tbe council book itself for the month 
of July, 1929, fails to disclose the slightest indication that any 
paper had ever been pasted into it; and the word "posted" appearing 
in the auditing officer's certificate to have been changed f'ran "pasted" 
and initialed by the auditing officer, together with the fact that-
the words "outstanding bills as per list posted herein" are followed 
by a colon separating them fran the two accounts mentioned, "Schmidt 
Bros. 1219.35 - Burton Davis $79.74", clearly indicates that the audit• 
ing officer considered at the time that those two accounts constituted 
the entire outstanding indebtedness of the mess exclu~ive of current 
bills and that the"list posted" consisted of those two bills. 

In the opinion of the Board of Review the evidence leaves 
no reasonable doubt that the false certificate mentioned in Specifica
tion 1, Charge I, and the false statement mentioned in Specification 

• 2, Charge I, were made with intent to deceive and that consequently 
the accused is guilty of these two specifications. The proved re
currence (five instances) of coincident payment dEl!land, insufficiency 
of mess fund, sufficiency of athletic fund, and drawing of check on 
the latter fund to discharge an obligation against the former, con
stitutes overwhelming proof of a purposeful course of action as dis
tinguished fran unwitting error in the press of business, and therefore 
of false official statements violative of the 95th .Article of War 
touching such wrongful check drawing, as charged. This proof is aug
mented by that of his rrevious payment from his ccmpany fund of a mesa 
fund obligation for dishes in the sum of $27.00 before accused had even 
assumed custody of the latter, but at a time when the bank balance 
to the credit thereof did not admit of such payment. 

As above concluded, no credence can be given to accused's 
claim that the four checks drawn in favor of 1iike's Wonder :.Iarlcet on 
the athletic fund in payment of obligations of the mess fund were drawn 
through innocent mistake. The bank accounts of the two funds were 

·indifferent banks in different cities. Checks upon the mess fund 
account were of a yellowish color (Ex. 4, 21), were larger in size 
than checks upon the athletic fund account, bore printed serial numbers 
above 3000 and were signed by the accused•s name over the printed words 
"1ress Officer". The four checks in question drawn in favor of Mike's 
Wonder Iviarket (Ex. 3, 9, 13 and 26) are of a blueish color, end bear 
no printed serial numbers, the numbers being written in with a pen 
and all being under 200. These checks had stamped on them at the 



(198) 

place tor *ignature the following words: "The Athletic F'.ind, 1st Lt. 
s. c., Fort Moillllouth, N.J., Custodian." The four checks in questicm. 
were signed with the accused's name over the words "The Athletic FUnd" 
and the words •capt. s.C." were w;ritten with a pen over the printed 
words "1st Lt. s.c.". It is also significant that each of these checks 
was drawn to pay a mess fund bill at a time when the creditor was en
deavoring to collect and when the mess fund bank account did not contain 
sufficient available funds to pay the particular bill. It is too great 
a tax upon html.an credulity to believe that accused in drawing these checks 
was not aware of the fact that he was using athletic fund money to pay 
~eas fund bills. It follows that the certificate mentioned in Specifica
tion 4, Charge I, and the statE111ent mentioned in Specification'5, Charge 
I, were both known by accused to be false and were made with intent to de
ceive. It also follows that accused is guilty of the misappropriation 
alleged in Specification 3, Charge II. Of the misappropriation of $35.00 
charged in Specification 4• Charge II, there is no satisfactory explana
tion, and all of the circumstances as hereinabove stmnnarized clearly es• 
tablish that the accused drew the.check in this sum upon the athletic 
fund account and deposited it to the credit of the mess fund with full 
knowledge of what he was doing. 

In the matter of the nl.lllerous duties of Captain Ferrand, the evi
dence shows that while detailed as Officer in Charge of the officers mess 
and otticers quarters at Fort Monmouth he also perfonn.ed the duties of 
camnanding ot'fic~r ot Ca:i.pany A, 51st Signal Battalion, until May, 1928, 
and battalion adjutant thereafter; officer in camnand of headquarters de
tachment and the band; battalion personnel adjutant; custodian of the 
headquarters ccmp9llY' fund, band fund, and, after May, 1928, of the post 
athletic fund; battalion supply officer; supply officer of the post motor 
transport; assistant motor transport officer; post executive officer and 
post personnel oftioer for about one month; adjutant, C.M.T.C. and R.O.T.C. 
camps during sumner training season of 1928 and 1929; in addition, until 
J..pril, 1g29, to no:i:mal poet duties such as general and special courts
martial, guard, and surveying officer; and that the atora.ientioned duties 
in their entirety' were more than he could properly- pertonn, requiring on 
his :part alm.oat constant day work until 5 :30 p.m. and much night work in 
his quarters (R. 67-68, 85, 111•114, 152-153). 

The evidence further shows that the entire outstanding indebted
ness ot the officers mess on July 31, 1929, was subsequently satisfied by 
the father of accused. (Ex. 50, R. 155-156.) 

7. The Official Al:my' Register shows the accused's service as follows: 
"Pvt. and Pvt. l cl. eo. Bl Fld. Sig. Bn. N.Y. N.G. 1g June 16 to 23 Dec. 
16; l lt. Sig. Sec. O.R.C. ll June 17; accepted 9 July 17; active duty 20 
July 17; capt. Sig. c.U.S.A.. 12 Nov. l8;·aocepted 15 Nov. 18; vacated 24 
Sept. 20. - l lt. Sig. c. l July 20; accepted 24 Sept. 20; capt. l July 

. 

s. The court we.s legally constituted. No errors injuriously 
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affecting the substantial rights or the accused were camnitted during 
the trial. In the opinion or the Board or Review, the record or trial 
is legally sufficient to support the findings and sentence and wal'"
ranta confinnation thereof. Dismissal is mandatory for violation 
"It the 95th Article of War. 

~ / / JUdge Advocate,~ 
'---2-0-.a.,,~udge Ad-.ocate,/-/L 

__.~t:__.!:::.::~~.:..:.~~~~~~~~~4~~~c~-::::==::::::.i• Judge Advocate. 

To 'l'he Judge -'.dvocate General. 
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WAR DEPARl'MEN'l' 
In the Office of The Judge Advocate General 

Washington, D. C. 

Board of Review MAY 7 - 1931C. 1'. No. 195261 

UNITED STATES ) PANAMA CANAL DIVISION 
) 

vs. ) Trial by G.C.M., convened at 
) Fort Clayton, Canal Zone, 

Private A.BRAHAM GIIMOBE ) November B, November 20, Decem
( 6130784) , Canpe.ny D, ) ber 15 and December 31, 1930. 
33rd Infantry. ) Dishonorable discharge and 

) confinement for three (3) years. 
} Disciplinary Barracks. 

HOLDING by the BOARD OF REVIE'iY 
McNEIL, CONNOR and MOFl!'E'I·l', Judge Advocates. 

l. The record of trial in the case of the soldier named above 
has been examined by the Board or Review and found legally sufficient to 
support the findings of guilty of Charge II and its Specification, 
Charge III and Specifications 2 and 3 thereunder, Charge IV and the 
specification thereunder, and the sentence. 

2. The accusation in the instant oaae, whereon the accused was 
arraigned, reads as follows (R. 6-7): · 

CH.lB}E I: Violation of the 61st Article or War. 

Specification: In that Private Abraham Gilmore, 
Canpany "D", 33d Infantry, did without proper 
leave absent himself' :rran his station at Fort Clay
ton, c. z., :rran about 12:01 A.M. OCtober 1st, 1930, 
to about 12:0l A.M., October 2nd, 1930. 
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CHARGE II: Violation of' the 58th Article of' War. 

Specification: In that Private A.brehem. Gilmore, 
Canpany "D", 33d Infantry, did, at Fort Clayton, 
Canal Zone, on or about October 4th, 1930, de
sert the service of the United States and did re
main absent in desertion until he was apprehended 
in the Republic of' Panama on or about October 
16th, 1930. 

CHARGE III: Violation of' the 94th Article of War. 

Specification 1: In that Private A.brahem Gilmore, 
Canpany "D", 33d Infantry, did, at Fort Clayton, 
c. z., on or about October 6th, 1930, feloniously' 
take, steal and carry away one Tailor made Blouse, 
value about $10.00, the property of' Private Marvin 
West, Canpany "D", 33d Infantry. 

Specification 2: In that Private Abrehem Gilmore, 
Canpany "D", 33d Infantry, did, at Fort Clayton, 
c. z., on or about October 6th, 1930, feloniously' 
take, steal and carry away one pair of' Shoes march
ing, value about $3.65, property or the United States 
issued for use in the military service to Private 
Thanas A. Brown, Canpany "D", 33d Infantry. 

Specification 3: In that Private Abraham Gilmore, 
Canpe.Dy "D", 33d Infantry, did, at Fort Clayton, 
c. z., on or about October 6, 1930, feloniously 
take, steal and carry aw,sy one Garrison Belt of the 
value of about $0.65, the property of' the United 
States issued for use in the military service to 
Priva.t e Marvin West, Canpaey "D", 33d Inf'an try. 

CHARGE IV': Violation of' the 96th Article of' War. 

Specification 1: In that Private A.brehem Gilmore, 
Canpe.Dy "D", 33d Infantry, having received a law-
ful order fran lat Sergeant Lanham, Canpany "D", 
33d Infantry, to "Report to the 'NCO' in charge of 
quarters and remain there until the Canpe.Dy Canman
der could see him. the following morning," the said 
Sergeant Lanham being in the execution of his o.ffice, 
did at Fort Clayton, c. z., on or about September 
30th, 1930, fail to obey the same. 
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Specification 2: In that Private Abraham Gilmore, 
Canpany "D", 33d Infantry, was on or about Octo
ber 16th, 1930, found in the Republic of Panama 
without proper written authority. This in viola
tion ot paragraph 10, Section I, Panama Canal 
Department Regulations, 1928. 

He pleaded not guilty to each of the foregoing charges and specifi
cations, and on the hearing and revision proceedings, was found guilty 
the~eof, save as otherwise noted in the succeeding paragraph in re
spect of the Specification, Charge I, and Specification l, Charge III. 
He was sentenced to dishonorable discharge, forfeiture of all pay 
and allowances due or to becane due, and confinement ~t hard labor 
for three years.~ The reviewing authority approved the sentence and 
designated the Atlantic Branch, United States Disciplinary Barracks, 
Governors Island, New York, as the place of confinement, and forwarded 
the record for action under.J.rticle of War 50i. 

3. The Board ot Review, by reason of defects apparent on the 
face of the highly defective record of trial, holds the same, upon 
careful consideration, to be legally insufficient to support (a} the 
finding of guilty, with exception and substitution, as to the 
Specification of Charge I and said Charge, and (b) the implied approval 
by the reviewing authority of the ineffectual finding of the court re
specting Specification l of Charge III, neither of which is noticed in 
reviewing authority action on the ce,.ae. 

A.a to (a) above, the court, upon the specification in question, 
made a finding of guilty "except the words 'without proper leave absent 
himself fran his station at Fort Clayton, Canal Zone, tran about 12:01 
a.m. October l, 1930 to about 12:01 a.m. October 2, 1930', substituting 
therefor the words, 'at Fort Clayton, Canal Zone, on or about October l, 
1930, fail to repair at the fixed time to the properly ap~ointed place'; 
of the excepted words 'Not Guilty', of the substituted words, 'Guilty'" 
(R. 43}. The substituted matter, howsoever involved for punishment 
purposes in the allegation of the specification in question on which 
accused was arraigned and to which he pleaded not guilty, states in 
essence, in the opinion of the Board of Review, a wrongful act separate 
and distinct fran that set out in such allegation, and therefore the 
attempted suqstitution is unauthorized in court-martial procedure and 
the conviction upon this specification, invalid. This disposes of 
Charge I and the Specification thereunder. 

As to (b} above, the court "finds the accused, upon secret 
written ballot, two-thirds of the members present at the time the vote 
was taken concurring, of Charge III as to Specification l, 'Not Guilty'• 
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but 'Guilty' ot violation or the 93rd Article or war• {R. 43). 

This is tantamount to no finding whatever upon Specitica
tion l itselt; and the anission so.to find can not be supplied by 
interpretation in the view of the Board. There was, therefore, no 
effectual adjudication by the court in respect or this Specification 
itself whereon implied reviewing authority approval {approval ot 
_the sentence} could legally rest. Conseg_uently', the Board holds 
tor naught such implied approval ot the reviewing authority. 

4. For the foregoing reasons, the Board ot Review holds the 
record or trial legally' 1nsurticient to support the findings ot 
guilty as to the Specification ot Charge I and Charge I and the im
plied approval by the reviewing authority or the. inettectual finding 
ot the court respecting Specification l or Charge III, but legally' 
sutticient to support the findings of guilty of Charge II and its 
Specification, Charge III and Specifications 8 and 3 thereunder, Charge 
IV and the specifications thereunder, and the sentence. 

-~//J~. Judge Advocate. 

~he~-....:1 Judge Advocate. 

__c??_..............__-,p..,,t.......,& , Judge Advocate. ....~"""___ 

, 
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l!ilitar,. Justice WAR DEPARTMENT 
o..x. 195294. OFFICE 01' THE JUDGE ADVOCATE GENERAL 

WASHINGTON 

·JUL 20 1931 

UllITED STATES ) P.L'II.Atf..A CANAL DIVISION 
) 

Tlh ) 
) 

Trial by G.C.M. convened at Fort 
Cl~ton, Canal Zone, March 2, 

General Prieoners !Nlll~OE 
FEIDIANDE'Z, JOH!i SltITH and 
ERNEST F. STOWXLL. 

) 
) 
) 

1931. Confinement for one (1) 
year in case pf ea.ch accused. 
Disciplinary :Barracka. 

HOLDING by the :BOA.BD OF REV'DN 
YcnIL, CONNOR and ImENN.AN, J'u.dge .Advocates 

l. !!!he record of trial in the ease ot the general prisoners named 
e.bo1'8 having been e:.r.a.mined in the office of The Judge Advocate General. 
and there fo,md legally insufficient to ~port the findings and sen
tence, has been examined by the Boa.rd of Review and held to be legally 
sa.f!icient to ~port the findings and sentence as approved by the re~ 
TUI wing authority. 

2. :la.ch of the three genera.! prisoners, !'ernandez, Smith and 
Stowell, was separately charged with violation of the 69th Article of 
War in 11.ke specifications all.aging escape from cont'inament at Qu.a.rey 
Height,, a&na.l Zone, "on or about Jaxrua.ry 17th, 1931". The three sets 
of ch&rge1 were• u;pon completion of formal investigation, referred for 
trial to one and the same general court-1D.artial convened by the Com
manding General, Panama. Canal Division, and, by ,rrapper indoreernent of 
lH.viaion Head~uarters addressed to the trial Judge advocate containing 
saoh reference, it was directed, "These accused will be tried Jointly". 
J.ccor~ly, the three accused were tried together at one time on euch 
separ&te charges, the trial Judge advocate, at the inception of the 
trial, reading to the court the above-quoted direction as to canmon 
trial, and no objection thereto on the part of the court or any of 
a.ecm.aed or their counael (duly appointed 4efenee counsel) being noted 
in the record of trial (R. 5). Ea.ch accused was found guilty as charged, 
and the conviotiona duly approved in published General Court-M:i.rtial 
Orders. Consequently, viewing the whole proeeedin« in i ta most preju
dicial aspeot, the basic quest.ion of law here involved may be thus 
atateda May separately charged offenders (not joint offenders) eimul- · 
ta.neou.sly and aeverally committing offenses of the same character in 
the same place provable by the same witneues be tried together at one 
time by the same court-martial, wheneTer a common trial is directed b;r 
the convening authority and no objection thereto is made by any accused? 

3. 3o far a, our examination of the au.thorities g-0es, this queatiOll 
is an open one in military law. l'?olonel Winthrop, our most authoritatiTO 
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tert....i-iter, discusses "The, joining of several persons in one Cna.rge" 
(Reprint, P• 145) and remarks that it "may always be resorted to where 
a single act of offense has been committed by two or more soldiers or 
office1s 1n concert and in pursuance of a common intent" (Id.), but 
his limited discussion of the joint prosecution of joint offenders and 
the text of the Digest of Opinions of The Judge Advocate General cited 
by him thereon, (Digerl, 1895, PP• 232-2~) are by no means conclusive 
of the qu:ution before ua, stated above. Therefore, resort must be 
had to the decisions qf l'ederal appellate courts in c rimina.l cases. 

G&llagh&n Te u.s., 299 F. 172, decided by the Circuit Court of 
.Appeals, Eighth Circuit, .April 2s, 1924; was a case involving various 
offenaea against the Prohibition Law. Three criminal informations re
spectively charged J., B, and C; J., :s, and D; a.nd A, B, E, and l!'• The 
offenses in ea.oh in!ormation were jointly charged and were in fact 
sepal'&te and distinct from those contained in the other two (different 
a.lleg~d wrongt'tll acts of sale by different persons at different times} 
as appears from the recited averments of the three informations. The_ 
five defendants then in custody were tried together "without objection" 
on the part of any, and B was convicted under each of the three infor
mations and D under the second. Both sued out writs of error. In 
passing upon tm asligmnent of error touching the allowance of but. 
three perem,ptory challenges, the C'ourt of Appeals held that while there 
could be no eonsolids.tion of the three informations ,,naer section 1024, 
:BeThed statuhs, since the offenses charged therein "could not have 
been joined in separate counts in one infon:nation" (citing :.rcElroy Te 

u.s., 16'_.u.s. 76) yet •the prosecution a.nd the defends.nts in tm 
sneral informations could consent to· one trial by the same jury; but 
that gave the court no right ,to deny them their pa remptory challenges, 
three on ea.ch of the three separate informations". Pu.tting out of view 
matters not relevant to the question before us, it suffices here to 
note that the court, in effect; held that the Qa!lindn trial, -Without 
obJeotion", of different defends.nts on three informations for different 
wrongflll acts, even though done at different times, was a valid pro
~eeding, and that failure to object at the time of such trial waa tanta
mount to •consent• thereto. 

~i,o,rn Te u.s., 143 1. 60, decided by the same appellate court 
Jm..'11.8.1'7 191 1906, involved the trying together of three indictments 
against the same four perscns, jointly charged in each indictment with 
three offenses of using the mails in execution of a. scheme to defraud 
contrary to lmr. ~ statute creating such offenses provided: "The 
indictment, information, or complaint, may severally charge offeruses 
to the number of three, when committed within the same six ;1tal.end&r 
montha"• ~e offenses charged in the three indictments exceeded in the 
a.ggregate both the llW!i»er and time limit fixed in this provision; and so 
could not ha.Te been combined in one indictment, or consolids.ted for Joint. 
trial under section 1024 of the Revised statutes, despite the corm:non ele
ment of a single aehema to defraud. Hence, for Joint trial purposes t~ · 
N.H wa• ona against the-same parties for different offenses. J3y tria.i . 
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court order, however, the three indictments were tried topther OTU' 
defendants' objections. 'l!he Court of Jppeall held1 "!he courl vat 
invested with the discretion to direct that the indictments be thus 
tried together independently or aey' statute t1pon tfu subJect", .. remarko
illg that the record did not show a. consolidation of the 1ndictmnta 
within the meaning of the 1tatute, "but rather tm.t they were mereq 
tried together as separate indictments to aTOid unnece1ae.ry del&7 and 
expenae, in the interut of both the govermnent and the defendant•"• 
The citation at thh point in the opinion, per Ta.n 1'e'ranter, th.ea.. 
Circuit J'u.d.ge, ahon tha.t the court tho'U6ht a ceria.1.a di<rtua ot the 
Federal St:q,reme Court on tl:e general atibja~ of a dngle trial ot of
fense• as an exertion or illherent power of the trial court (Logan T• 
u.s.~ 144 u.s. 263, 306) to have a eubetant1&1 bearing on the :Brown 
Case. b concluding statement of the holding in the Brown C:S.ae, bare 
analyzed, reads: "In these circumate.ncea it c&JJDOt be said that tblre 
waa any error or abuse of discretion in 1r;ying the indictments toget:tar*" .. 
Let it agai.n be noted tha.t 1n that case the common trial of the thne tr 
dictmenta •s had over the obJection of the four deltuad&uta charged in 
es.ch. 

J.nother case ver:, JmCh 1n point is the recent one or !'.edd "'• u.s., 
11 F. (2d) 96, decided b7 the Cirouit court of Jppeala, Fourth Cirsdt; 
January 13, 1926_.' In tba.t eaae three infarllll,Uons were tiled• eaoh .· 
charging a different detenda.nt with separate wron&4oillg in Tiolation ot 
the Prohibition L&w, conmitte4 (except a.a to one lot of whid;y, pan ot 
the accusation against the greatest offender) on the eame day, a.nd P?OT
a.ble by the same J'ederal of:Ucers. J.s :further appe&ra froa the oi,1.nioll 
of the court, "The court below, againrl their objection• directed that 
the charges against &ll of them should be l'UbmiUed to the same ~ &n4 
tried togeth:lr.at one time, although separate 'IH'dicta "re to be ~h--4 
a.nd 1n fact wera• • . .All the defendant• were conTicted and proaec:iite4 
error; one uaigmnent being graanded on the courl'• order of cOIIIIIO• tr:lal 
against their obje~ion. Tlie Circuit Cou.rl or Appeala, 1n NTUsiDC "tbl ·· 
Judgments below, held tbAt "no order·of consolidaUon could ha.Te b... 
prope.rly mi.de against the objection of the defendants or a~ ot th-, 
remarking that -:l'he exercise' of the power of consolidating indictmeab 
1,ga.in1t separate persona will often be a delicate one•, and '\bat ~" 
who are not nen charged witk. barlng united to commit. the cJ!.me 1hftlt 
not be forced, again.st their will, to a coI11110n triiµ"• '!he la.ngaa.p of 
the hold.i?lg itself and related expressions of the court in thb e&N, 
••g•, •that 11 by retu.sing to compel separately indicted 1nd.1Tilluf.llt,. 
e.gainat their objection, to go to a common trial"~ •rranta, fl think,. 
the conclusion that on the face of the deciaion the invalicl&'UDg circaa
stanca in the ooI11nOn trial ordered in the 1.edd C&se -.aa tha timel.7 ob
jection thereto of the plaintiffs 1n error, and that in the abaeace ot 
WQCh objeotion the IUbminion or the ch&rges a.gaind all of 'them w tu 
same Jury and their trial together at one time ending in aep&r&te ftl'-
41.ota against each YOUld ha.n been la.wtul. 
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,\ 
Cert~inl.7 there is nothing easentiall;r rep~t to the principle 

of' Justice according to law, or that of due process of law, 1n the mere OOllll!IOD 

trial - a tryillg together at one time by the same court-martial - of' 
separa\ely charged offenders separately offending against military law 
by distinct wrongful acts of the same character, a.t the same time, in 
the· same place, a.DA provable by the same witnesses, 1n tre absence or 
ob J ec:tion tl& reto b;t: any acCllsed. ?!ilitary service conditions rea.dil;r 
su.ggaat themselves whereunder, in time of peace and certainly 1n time of 
war, such a Joint trial ·would conduce to combat and administrative ef
ficiency, promote econom,y and gree.tly reduce the time conlJtlX!led 1n neces-
sazy administrative and judicial. action on court-martia.l cases, as well 
a.s accord with the personal convenience and interests of the aconsed them
selvu.j,-Su.ch considen.tiona and judicial recognition of the ends of the 
procedural law military ha.ve been a. controlling factor in the course of 
decision thereon and ha.ve entered largely into the m&ldng of the dis
tinctive milita.17 court la.w of plea.ding and pra.ctice_.,,{7 Ops. Att;r. Gen. 
504; Carter v. Mcelaugh.ry, 183 u.s. 365, 386, 390, 393; l Winthrop 219; 
22 Ops. J..tt;r. Gen. 595). 

Accordingly, though ¥ederal a.ppella.te courts a.~e disposed to spes.k: 
cautiously on the subject, we e.re convinced tba.t the herein analyzed 
ledera.l cases and sound principle a.like make for a.n a.ffirnative answer 
to the ~ueation of la.w above propounded, whether se~a.ra.tely charged 
offenders (not Joint offenders) s imulta.neously and severally committing 
offenses of the *8.me character, in the same !)la.Ce, provable by the saioo 

witnesses, may be tried together at one time by the same court-martial, 
whenever a otmnon trial is directed by the convening authority and no 
objection thereto is r.iade by any accused. .A.s the o.cmmon trial in the 
instant case was had without objection on the pa.rt of a.ny accused, and 
aa the order for such otm!non trial addressed to the trial, judge e.dvocate, 
in our view thereof, cannot reasonably be cons;rued as so inflexible or 
binding ~on the court as to forbid either the making or sustaining o:r 
any objection to o~on trial, by the accused or a.rcy of them, we &re of 
opinion that su.ch~tllmlOA trial was in itseU e. valid proceeding. 

4. By this conclusion we a.re brou,ght to the consideration of 
another anibatantial question presented by the record of trial, namely, 
whethar, in the circumsta.ncea of this ce.se, each accused having previous
ly a.nnounced "No challenges for cause", the immediately following inci
dent on the trial, prior to the arra.igmnent, constitutes error of pro
cedure injuriously affecting the substantial rights of accused within 
the meaning of the 37th Article of \far, 

"'!rial Judge AdTocate: !he ~rial Judge Advocate 
wishes to advise the aecuaed that they are 
cm.titled, as a side, to one peremptory chal
lenge, an4 aak them if they desire to exercise 
that~. 

Defense Counsels The accused desire to exercise 
that right 1n the case of captain Wood. 

!he President z Captain Wood '11.U 'be excuaad. 
· Captain Wood then rlth.drn" (R. 6 ). 
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Thereafter accused answered in the negative the ~estion wlBther they 
objected to any other member of the court. 

The 18th Article of War provides, "Ea.ch side shall be entitled to 
one peremptory challenge". Ex:pository of this provision is the follow
ing passage from paragraph 58 d, l~ual for Courts-!ITa.rtial 1 "In a 
Joint trial all the accused constitute the 'side' (A.w. 18) of the de
fense and are entitled to but one peremptory challenge". 

Examination of the decisions of Federal appellate courts touching 
the subject of peremptory challenges in ca.sea of a. common trial of 
separately charged defendants or separate charges against a single de
fendant, as distinguished from a trial of two or more criminal indict
ments consolidated as authorized by section 1024, Bevised Statutes, shows a 
practioa.l una.nimity of judicie.l opinion to the effect that "The parties 
in selecting the jury are severally entitled to a number of peremptory 
challenges according to the aggregate they would have possessed h.ad the 
trials been separately had" (Zedd v. u.s., supra; Callaghan v. u.s., 
supraJ Brown v. u.s., supra; Betts v. u.s. 1~2 Fed. 228). Conceding for 
the purpose of this case, as we are disposed to do in harmony w'ith Ju
dicial opinion just cited, that "Joint trial" as used in paragraph 58 -a, 
M.C.M., quoted supra, does not include the common trial b&d in this ca'ie, 
and that the 18th Article of War in its application thereto would require 
that each accused be permitted to exercise one peremptory challenge, and 
that· the unchallenged statement of the trial Judge advocate as to the 
right of peremptory challenge was error, nevertheless we are of opiniOJl 
that,in the situation disclosed by the record of trial, the same does not 
constitute error injuriously affecting the substantial rights of the a.c
ou.sed. There were nine members of the court present to conduct the trial, 
and no challenges whatever for cause by any accused. The court in its 
entirety, as to the case in hand, was therefore presumptively capable
of "holding a fair an4 impartial trial. b'or a numerical reason, it was to 
the manifest advantage of the accused, under the two-thirds conviction 
rule, to exercise one :i;:e remptory. challenge, and this defense counsel did. 
·For the same rea§fi• to have challenged fu.rther would have as manifestly 
operated to theirj'advantage from the numerical viewpoint. So that we are 
oi' opinion that :failure to further peremptorily challenge wa.s not ha.rm.1'u.l 
to th.a interests of the accused. The incontestable proof of gu.ilt fur
nished by the evidenee enforces this conclusion. Possibllitie s of preju
dice to their interests caused by their failure to exercise more than ona 
peremptory challenge are thus relegated to the realm of fanciful specula
tion. The nrinciple of reversible error predicated of any restriction by 
the civil t;ibunals of the exercise of pe~emptory challenge in trial by 
Jury consisting of twelve persons whose unanimous vote is necessary to 
conviction is, in the nature of the case in hand, ina~plicable thereto. 

5. For related court-martial cases on the basic question of law, 
s'lll)ra, see C.ll. Hos. 192452-192453, stivers-Gerle; 191454, »:imerso-tiouse
Radkey; 192835, Bennett-Rota.ling; lll7B5, Whita.ker-:Ba.ker; 116228, 
Sc:n.onsfsky-Dalloen; 118765, Tolan-Kirwin-Stevens; 168583, Uicholson, et al; 
168030, Wall-Butler; 192504, Horst--Oa.ks;. 134341, Johnston. 
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6. Upon close scrutiny of the record of trial we perceive therein 
no other question of le.w or fact requiring notice hare. 

7. l!'or the foregoing reasons, the Board of Rev::Lew holds the record 
of trie.l in the instant case legally sufficient to SUJ;>port the findings 

~d the sentence as to ea.ch accused. 

Judge Advoca.te. 

J'udge A!ivocate. 

http:Advoca.te
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WAR DEPARTMENT 

Of'f"lCE OF THE JUDGE ADVOCATE GENERAL 

WASHINGTON 

Board of Review 
CM 195322 

MAY 181931 

UNITED STATES ) 
) 

Te ) 'frial by G. c. L, connned 
) at lreat Point, New York, March 

Cadet RICHARD L. HENDERSON,.) 16 and 1'1, 1931. Di aniaaal. 
Fourth Cle.ea, United Statea ) 
Corps of Cadets. ) 

OPINION of' the BOARD CY BEVImY • 
s.am, BUBDET!' and tmDEBBm., .Tudge .Advocates. 

1. The Board ot Review has enm.11:u,d the record or trial u 
the caae of the cadet named above and aubmita thia, its opinion,· 
to The judge Advocate General. 

2. Ths accused was tried upon the f'ollowing charge and apeci
f'ication: 

CHARGE: Violation of' the 95th Article of War. 

Specification: In that Cadet.Richard L. Henderson, 
Fourth Class, United States Corps of Cadets, 
did, at West Point, .New York, on or about Feb
ruarr 11, 1931, wrongfully and With intent to 
decei-.e his instructor, First Lieutenant·Me.xwell 
w. Tra~y, Coast Artillery Corps, present to the 
Department of English at the United Ste.tea Mili
tary Academy, .through !'irat Lieutenant Maxwell 
w. Tracy, Coast Artillery Corps, as an assigned 
written recitation in English which was required 
and upon which he was to be graded, a written 
composition over his own signature, indicating 
by the suQmisaion of the said compoaltion over 
his signature that the composition was hia own 
honest personal effort, when in truth end in 
tact the said Cadet IU.chard L. Henderson well 
knew that it·was not his own honest, personal 
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effort, but was in substance end in ef
tect a copy of an article entitled •Bonus
Burst• which appeared on pages 11 and 12 in 
the newsmagazine •Timett or the issue for 
February 9, 1931.. 

He pleaded not guilty to, end was found guilty of, the Charge and 
Spacification, and was sentenced to be dismissed the service. No 
evidence of previous convictions was int:roduced. The reviewing 
e.uthority approved the sentence and forwarded the record for ac'tion 
ot the President under the 48th Article ot War. 

Evidence for the prosecution. 

3. A printed pemphlet entitled •Notes on Fourth Class English• 
(Exhibit A, R. 6), contains class assignments and directions for pre
paring lessons. It was issued to all members of the Fourth Class, of 
which the accused was a member, at the beginning of the fall term 
1930 (R. 6, 10, 19). The following paragraph, appearing on page 3 
thereof, was assigned reading for the first lesson of the course (R. 
7, 10; Exhibit A, p. 3), and was brought to the attention of the 
members of the Fourth Class at a lecture in September, 1930, at which 
time the cadets were tully informed as to the seriousness of plagiarism 
(R. 10, 21), the accused being present on this occasion (R. 20, 22) i 

•Plagiarism.- Plagiarism is the act of steal
ing or appropriating as one's own the wards, ideas, 
literary works, etc., of another. Such act is a seri
ous offense and unworthy of a cadet and a gentleman. 

Cadet• are encouraged to seek ideas and pertinent 
material for their composition work. But these ideas 
and data must be used only in preparation for the actual 
written product which must be the cadet's own honest, 
personal effort. In all cases where outside source 
material is used, the cadet"m.ust give a bibliography of 
works consulted. If actual phrases, clauses, sentences 
or larger portions of a work are copied, the quoted ele
ments must be inclosed in quotation marks or otherwise 
acknowledged • 

.Another equally pernicious form of plagiarism con
sists in having a composition written, revised, corrected 
or reviewed by another cadet. Cadets are forbidden to 
turn in, as their own, compositions thus pI~pared or re
viewed. 
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Each cadet will sign his name at the end of 
his composition. A signature signifies that the 
particular manuscript is the honest8 personal ef
fort of tne signer, and that these instructions 
have been carried out in spirit as well as in letter". 

There was no evidence that the above rules had ever been rescinded. 

The section of the Fourth Class of which the accused was a 
member was directed to prepare an editorial" at hone", to be ~'.lrlled in 
on February 11, 1931. Thia was the first time when cadets of this 
class were required to write on a subject which required research (R. 
33). Four subjects, including the "Bonus Bill",•were assigned by 
the Instructor in English, First Lieutenant Maxwell W. Tracy, who di
rected that the cadets could write on any one of the four subjects and 
told them that they could find a copy of the "New York Times" and the 
"Literary Digest" in the library which they could use, otherwise th3 
usual instructions were to be in force (li. 27). The cadets were to 
be €;reded on these editorials (R. 30). Wri tt.en exercises had previous
ly been required of this class (Exhibit A, PP• 4, 5), end written work 
turned in by cadets was almost invariably graded and the papers beerirg 
a notation of the grades were returned to them (R. 11). On February 11, 
1931, in connection with this lesson, the accused turred in a document, 
written in ink and signed at the end in pencil, entitled "The Vetere.I!s 
Bonus Question" (R. 28, 29; Exhibit B). 

Prosecution and defense stipulated that the signature at the 
bottom of the last pafe of the composition submitted by accused (Ex
hibit B) was, in fact, the signature of the accused (R. 29), and ac
cused, being advised that he need not agree to the stipulation, nevei
theless agreed to it (R. 30). 

Without objection by the defense, the prosecution introduced in 
evidence a copy of the news magazine "Ti~e" for February 9, 1£131 (R. 
13; Exhibit C), of which a copy was on file in the MilitaryAcad8IllY' 
library (R. 31). The following is a canparison of the composition sub
mitted by the accused and an article entitled "Bonus-Burst" in the 
magazine. Matter crossed out appears in "Time" (Exhibit C) but not 
in the composition (Exhibit B); matter underscored appears in the 
composition but not in the magazine; other matter appears in both. 
The paragraphing below is in accordance with.Exhibit C; the composition 
shows a new paragraph beginning with the phrase "Certificates of 
$3,4001000,000•, but not new paragraphs beginning with the words "Bankers 
too", or with the words "The compromise to increase•. 



(214) 

The Veterans' Bonus guestion. 

id:Mee~-eve¥ft~tftt-iee~-week-a-ii••le1-ettpp~eeeea-!aea-e~et 
ttpeft-~tte-fta~iea-ae-a-f1illtfleeeea-letieleti¥e-~eveMea•• '.Ffie-li~~ie 
!aeat •ttat-~tte-YT-sT-,ay-~te-we~la-we~-Ve~e~aae-tftei~-aaftt~~eef 
eem,eftea~iea-ee~tifiea•ee-feeffll!l.eftly-eellea 1~fte-Befttte7t !ft-eaea, 
afta-RBttT Congress is in a quandry over the auestion of whether 
or not to pay the veterans of the \iorld 1,ar their adjusted-compensa
tions certificates. The question at first clance seems simplicity 
itself, but a -perusal of the "facts of' the case" reveals canplica
tions enour;h. 

!fte-l!~tle-~eea-kaa-flae~ee-ae~eee-eeme-ve•e¥aft~e-fl¥aift-i~e• 
e't:tll'!l!!.e~T So~e months aeo, a veteran conceived the idea that he and 
his fellow-warriors ou ht to be canoensated immediatel • He passed 
~• ~ thoueht on.!.. ~~eeeRtly At length it was advocated by a large 
minority o1' the A".!erican Lecion/ on these counts: ll) the Govern:nent 
did not issue aL111ost urmegotieble certificates to the railroads and 
contractors for their ·i1ar losses; l2) !:alt such comoensation wuuld put 
new/ Bdepression-raising cash into circulation. Investigation tH:eele1tei 
attJ.oiHe-heh showed many thin:.s of interest to foose concerned/.!.. eQ_erti
ficat~ of $3,400,000,000 face velue has been issued to 3,680,704 
veterans since 1925. ~oaay At the present day,they are worth~ 
52% of their face value. Veterans can borrow 22% of that value fran 
banks or from the ~/e/ United States. In the Ffederal sinking fund for 
theirretirernent is only ee~e :;$625,000,000. Topay them aff eatt-'l!M&-Ume 
would necessitate a bond issue of eeett~ C2,775,000,000 f~Bil!,r-BeeT-8t• 
For these or other reasons the American Legion did not/-a•-i~e-a~'ltl:!M!l 
mee•i-eg/ vote to support the idea. 

Btt•-eille-le~iel&•iftg-i•-ttea-eeee-,~eeeft~ea-i-ft-Soft~~&ee-meeftw~le/ 
A bill eP&Wft preserted by Representative-WP~eftatt-Patman e~ ~e~ae went 
inatte the Rouse Ways & ~ Means Cormni ttee, ~ gathered dust there. Under 
the rules, no method of getting it out was possible e xcegt/ ll) to hi.Ye 
the committee :~.-ma••~ formerly report it out, or 12) atte have alttte 218 
Representatives sign a petition forcing it to the House floor. ~y-Pe.maft 
ei-Pettl&•ea :euch a petition, failed by some 75 ei-~fta•tt~ ~ 
~e-eeattei-ft-ft'i°e-eft&e And ~any e Qeft~I"&eem!lft ReJresentatives who ei-ee,,~~ea 
ef hated the bill/ yet who fearE:d e.f.HU-etl the veter~sf •eaee if ne nei 
h theY:( the Representati ves)failed to si~ the petition eneee-i-~, 
wee were glad the committeef!D.en ft&& held it inactive. IPhe 8.£.hief 
gPe~reason for~ committee's inaction: lack of .American Legion support 
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Then, *M-·b.!:~k• two weeks ago, the A•.eriee.1'1 Legion 
reve:t'sed its stand and eeme;,itl!l!.rtift~-ett'i went :t'or the bill 
ffi},,:ET-Feey-8h Fe!'@WHft !,ix. Patman got-;;ie more riglle.hne
~· Aiee-e-e'ie!P.!!.-eE-e~•e!'-e.1!&-eem,!'emiee-~r9Jt9eal&-lnll'et 
,b-ee'ift-He~ee-ua-Se1te.bT Three proposals stood out: il) to 
pay the present value; l2) to pay the present value plus~; 
l3) to increase the present loan or collateral value up \o 
5()% of the face value. 

The Administration became quite e-t9"fi~i:r-wee frightened. 
Secretary Andrew Mellon wee-1eiaaf-•e-e.,,ee.!'-9efePe-•ft1!1-Se~e 
~i1tl!lftee-Se!11!1!!:'i'iee. He declaredi that 1'W.!.ithout qualiticatic:n,;_ 
Ill the Treasury ~apartment could not sell $3,400,000,000 ~ 
of bonds at the present time «Jfeep• on terms which it would be 
'Pery hard to justify.f He-we.nea-'bhe• eSuch A sale, h§. stated 
would 1disorganize the es_overn.~ent and other security markets.f 

Bankers 6.1'1«--&liein~emen-~-~e-~tt1),ert-Seerete:ry 
~iet1 too, were strong in their sunport of :Mellon. They con
tended that the ~eei~e-~• idea of putting extra cash in.;12 
circulation was unsound economics. ine.1!ffltteh-e.e-i~-'fl'e.e-~fteffl1 
,~-el\l-kew-'ifte-mei!!.e:r-weiee~-e~~~--~e'Y"."-e:iee-w~e~-'bh~-oti!.e 
•~•P&-~&eft-e-f-~e-,e.:,meft•-i!l-~e.-~e-e~~-ir~e1,,-,~T"ti
e~i-e.i1-wi•ft-'ifte-&e.-e~~•-~e.ein~e.-~efiei•1-wettl~-feii-~~e'fl'i 
ef-eii-e1t-¥e.iee~ft-1~-ie9!ee19-r--Wftiie-•~e-e.~en'b-we~t-en1 
eemee,~e-eefte-,!'!eee-a~e,,ee-e.~e~•-t!B-e..aa-~•e~en•-~ 
&!'e,,ee-iai-,e!'-~Teee-eefta~--~•e~e!t'e-~e¥--~fte-~e.eh-Be~~~ 
eP~ea-1',M&fti'tt~e.~'91.'!.lf Be!!.k~;-~eiiy-~e~~e«1 The Congressmen 
were in strait; and looked glum. 

Pl:teeiee-Geft~~eeell!.eft-We!'e-•ke~efe~-~-e.-eiie!!!m& t ~e~wee~ 
~ke-•e•e~efte-8.fta-~ft~f~ftefte~-e!"ey The compranise to increase th3 
loan up to 50% of the face value ~fte~ seemed most likely to ness 
last week •e-•alte-,fte-eem~~em~ee-meee~reT-•fte'i-ef-iftePee.eift!:ft! 
•fte-ieeft-¥e.i~e-ef-,ae-ee!'•!:f!:e&•ee. 

Evidence for the defense 

4. The accused, having been advised of his rigl:ie, testified in 
substance as follows: On February 10, 1931, in connection with the 
above-mentioned assignment in English for February 11, 1931, he went 
to the library and picked up the magazine "Time" and saw the article 
"Bonus-Burst".,. which he used for his composition (R. ~); that after 
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taking very full notes of the article in the library- (R. 60) • ibe went 
to his room and wrote the editorial (Exhibit B; R. 56); he did·not 
have e. copy of the magazins •Time" in his room when he wrote the 
article; he was in a hurry as he wanted to dsvote sane time to m.athematioa, 
which aubjeot, at that time, was difficult for him; he discussed 
his note•. with five cadets and six cadets saw him writing tte notes 
in the library; there was no intent on his part to deceive (R. 56); 
on Wednesday afternoon, February 11, 1931, in the classroom, when 
the section marcher was told by Instructor Tracy to cellect the 
papers, accused signed his name in pencil at the end ot the editorial 
and turned it in; he had forgot tan to sign his nema until that ti:ae; 
he also forgot to append a bibliography (R. 57) end to put quotation 
marks in; this was the first theme he had which required outside work 
and he had never before had occasion to use the library- far a?zy" 
other sourcs material; he had never before had occasion to append a 
bibliography to a composition; he had a copy of Exhibit A (•Notes on 
Fourth Class English") and had read the instructions therein under the 
heading of "Plagiarism"; these instructions regarding plagiarism were 
also covered in a lesson in the fall term tR. 58); his sense of right 
e.nd wrong would tell him to acknowledge 11terary me.tter copied :t'ID m 
someone else's work; his signature on the paper was placed thereon 
only to avoid being reported; he turned the paper in tor t1* purpose 
of being graded {R. 59), though he had not thought about-the matter, 
and the instructions in Exhibit A had me.de little impression on 
him {R. 61), as he was not in the habit of doing such things (R., 62). 

Four cadets testified that accused had, on February 10 end 11, 
1931, exhibited to them and to other cadets certain notes which he had 
taken fl'Om "Time" on the Bonus question (R. 36, 39, 40, 43, 47). Two ot 
these witnesses stated tha~ the notes were abbreviated, and not intelli
gible to them {R. 37, 42). One of them testified that accused had the 
notes with him when writing his composition {R. 44). Three of them testi
fied that accused had informed them and others as to the source of the 
notes (R. 41, 44, 48), and one of them testified that accused had advo
cated that all the other men whose rooms were on the same floor of barracks 
use the same source material for their own composition (R. 43). One ~ 
these witnesses testified that accused had not shown him the composition 
(Exhibit B} and he had not seen it before it was turned in (R. 38). 
Three of these witnesses, and five other cadets, testified to the good 
character oi' the accused (R. 38, 46, 49, 50, 51, 52, 53, 54). The de
fense read into the reaord a Special Order from Headquarters, United 
States Military Academy, assigning minor punishments to two cadett1 for 
allegedly similar offenses (R. 65), and in tl'O duced in evidence a paper 
submitted by accused on a previous occasion without signature (;Exhibit D, 
R. 24). 

-6-
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CONCLUSION~ 

5. No question was raised at the trial as to the identity of 
the accused as the person named in the specification end his identity 
was admitted by his plea of not guilty•. It is admitted by the accused 
and otherwise clearly.established that in the preparation of the 
composition, which he is charged with plagiarising, he relied upon 
the article "Bonus-Burst" contained in the issue of the news-magazine 
"Time• of February g, 1Q3l, and that he used that article as a source 
of material for his composition. J.. comparison of his composition with 
the article discloses that he copied whole passages from the article 
without giving credit through quotation marks or otherwise. The 
thought, expression and arrangement of the accused'• ccmposition are 
in substance and effect that of the article- contained in the magazine 
"Time". 

The eTidence turther establishes beyond a reasonable doubt 
that the accused, on or about February 11, 1Q3l, presented the said 
COlll.position to the Department ot English at the United States Military 
Academy, through his instructor, First Lieutenant Maxwell w. Tracy, 
Coast Artillery Corps, as an assigned written recitation in English, 
which was required and upon which he was to be graded; that he sub
mitted it over his own signature; that he indicated by such submission 
that the composition was his own honest personal effort, and that in 
truth and in fact the accused well knew that said composition was not 
his own honest personal effort, but was in substance and effect a 
copy of the said article entitled "Bonus-Burst". 

6. Such facts being established, the only remaining elements 
of the offense charged to be considered are: (a) Whether the omissl.on 
ot quotation marks, or other indicia ot source, was due to e.n intent 
to deceive; (b) whether, if it was due to an intent to deceive, the 
offense alleged amounts to conduct unbecoming an officer and a gentle
man, and (t) whether the sentence is one appropriate to the offense 
and authorized by law. 

7. With reference to the question whether the accused intended 
to deceive, "A sane person is presumed to have intended the natural and 
probable consequences of acts which he is shown to have committed" (Manual 
tor Courts-Martial, 1928, P• 110). Of itself the submission of a 
written exercise in claasroan to be graded is tantamount to an as-
sertion that the exercise is (unless prior instructions or other cir
cumstances indicate the contrary) the honest, personal effort of the 
student who submits it. Thia assertion was strengthened by the in
structions contained in Exhibit J. which had been brought to the atten
tion ot the accused and by the fact that the accused signed his name 
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at the end or the composition. The natural. e.nd probable consequence 
ot the submission by a student to his inatructor or a plagiarized 
composition, under the circumste.ncea disclosed by the evidence in thia 
case, is to deceive the instructor e.nd to cause him. to believe that 
the composition is the honest, personal effort of the student. Ex
cept for the fact that the instructor had read the original article, 
en actual deceit would no. doubt have been effected. 

a. The inference that the accused intended to deceiTe his in• 
atructor in manner and form as alleged is strengthened by the follow• 
ing circumstencea: The first pare.graph or the composition - about the 
only original expression therein - waa different from the opening 
paragraph of the article. In copying passages from the article into 
the composition, which were inclosed in quotation marks in the arti• 
cle, the accused omitted the quotation marks from his composition. 
The article contained two references to pl"ior issues or the magazine 
inclosed in parentheses, viz: •(TIME, Dec. 81)" and •(TD,'1E, Feb. 2)•; 
these were lett out or the composition, though expressions ilrim8diate• 
ly preceding and following the first, and closely preceding and follow
ing the second, reference, were used. 

9. On the other bend, the plea of not guilty denied the intent 
to deoeiTe, end the accused, under leading question• trom his counsel, 
apeciticall.y testified that he forgot to append a bibliography to his 
composition and forgot to inclose in quotation marks the parts copied 
trom the article in •Time•, and that he did not intend to deceive hi• 
instructor. The court was warranted, as it evidently did, in disbe
lieTing this testimony. 

10. The detenae further sought to overcome the presumption or 
intent by introducing testimony showing that the accused made no con• 
cealment of the tact that he had consulted the magazine article end 
made notes therefrom; but on the other hand, told his comrades about it, 
showed his notes to them, and suggested the article as an available 
source of material. Such teatimo:DY", however, c~ have little weight in 
this case, because such publicity as was given was 11:ai.ited to other 
cadets and to the disclosure of procedure on the part ot the accused 
which was wholly authorized by the regulations. There was no evidence 
to show that any of the cadets who read his notes or knew of their 
source had access to his composition, knew how closely he had followed 
the article therein, or knew that he had submitted it without giving 
due credit to the megazine article. 

In this connection it may be noted that the eTidence shows that 
the article from which he copied was contained in a magazine not in-
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•luded among those which his instructor had auggested a• a aource, and 
that, so rar as the record shows, the accused did not consult any or 
the suggested source,. 

11. The court had an opportunity to obaerTe the demeanor of the 
witnesaea and to weigh their testimoUT, and waa fully warranted in 
deciding, aa it evidently did, that the inference or intent, arising 
from the aot of the accused and the circumstances or the case as above 
atated, was not overcome by the evidence et good character ot the ac
cused,·or otherwise; and in believing that the intent, as alleged, 
was eatablished beyond a reasonable doubt. There is nothing in the 
record which would lead the Board or Review to a different conclusion. 

12. Having found the accused guilty of the specification a• 
charged, the court was warranted in finding that the acts and intent 
alleged and proved constituted eonduct unbecoming en officer and a 
gentleman, in violation or the 9~th .Article or War. The sentence waa 
legal and mandatory on the court for the offense or which the accused 
atood convicted. 

13. In the opinion of the Board of Review the evidence is legally 
autficient to support the findings of guilty and such as to warrant can~ 
rirmation of the sentence. 

14. The court wa• legally constituted. No errors injuriously ar
tecting the substantialy rights or accused were committed during the 
trial•. The Board of Rniew 1• of the opinion that the record or tli al 1a 
legally aufr1c1ent to support the findings and the sentence and the con
t1111l8t1on thereof. 

15. 1'he Board of Review is not unanimous on the question of 
a reoomnendation to clemency. J. supplementary report by the Board, 
and a minority report by one member, on the question, are appended. 

~::~:~:~: 
-e-/.j,; ,·o/J

~~~~--~--~~~-----Xudge Advocate. 

'11• Board or Review (one member diasenting) 1a :f'Urther or 
the opinion that the accused, Cadet Richard L. Henderson, has 
demonstrated his uutitness to become an officer of the J.rmy, and 
that the necessity of ma1ntaing a high stsndard of personal integrity 
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both among the cadet• of the United States Military .A.cadeJIIY' and 
among the commissioned personnel of the J:rmy makea it advisable 
that the aentence of dismiasal be carried into execution. 

J"udge Advocate • 

J"udge .ldvooate. 

I· realize the necessity of mairitaing high standards or honor 
e.mong cadets, as well as among officers or the Army and I do not 
m1n1m1ze the graTity of the offense of which the accused, Cadet 
Richard L. Henderson stands convicted, nor do I believe that his con
duct should be excused or condoned, however, under all of the facts· 
and circumstances disclosed by the record or trial, I deem the sentence, 
though mandatory on the court, too severe, aa JIIY' experience has taught 
me that it 1& the eertainty of punishment for wrong doing that deters 
rather than the severity of punishment. 

The considerations which lead me to this conclusion are: 

(a) The accused had been at the M111tary Academy leaa than 8 
montha. 

(b) · The canposition which he is charged with plagiarizing 
is the first he had been required to write which necessitated reaearc~ 
outside of his text books. 

(c) .l leaser punishment than dismissal will be sufficient for 
the offense of which he stands convicted and will have a like deterrent 
effect upon him and also upon other cadeta. 

(d) His previous good character. 

I recommend, therefore, that the sentence to dismissal be confirmed 
but commuted to suspension fran the United States M111tary .lcademy until 
January 1, 1932, without pay or allowances, at the expiration of which 
time he should join the then fourth ?lass. 

-10-
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lat Ind. 

War Department, J .A.G .0 •, MAY l 8 1931 - To The Secretary of War. 

1. The record of trial and accompanying papers in the case 
ot Cadet Richard L. Henderson, Fourth Class, United states Corps 
of Cadets, together with the foregoing opinion of the Board ot Re
vin, are transmitted herewith, pursuant to Article of War soi, for 
the action of the President. 

2. The Board of Review finds the record legally su.t'ficient to 
support the sentence, and a majority of the Board recarunend that the 
sentence be carried into execution. One member of the Board recom
mends that the sentence be confirmed but conmuted to suspension with
out pay and allowances until January 1, 1932. 

3. Certain facts disclosed by the record of trial and ac
companying papers, taken in connection with a letter which was re
ceived in this office about March 30, 1931, from the reviewing au
thority, the Superintendent of the Military Academy, constrain me 
to recommend that the sentence be vacated and a rehearing of the 
case be had before a court-martial appointed by the President. 

4. The record of trial shows that final adjourmnent of the 
court in this case took place on March 17, 1931, and that the re
viewing authority acted on the case on April 8, 1931. The papers 
accompanying the record show that the staff judge advocate, pur
suant to .Article of War 46 and regulations prescribed by the 
President (p. 75, M.C.M. 1928), sutmitted to the reviewing au
thority a written review of the case under date of April 8 1 1931. 
The _statute cited (A.W. 46) requires, in pertinent part, that: 

"Under such regulations·as may be prescribed 
by the President every record of trial by general court
martial or military commission received by a reviewing 
or confirming authority shall be referred by him, before 
he acts thereon, to his staff judge advocate or to the 
.Judge Advocate General.** *•u (Underscoring supplied) 

A letter from the Superintendent of the Military Academy to The 
Judge Advocate General, bearing date of March 26, 1931, thirteen 
days prior to the date of the review of the staff judge advocate 
and the date or the action of the Superintendent as reviewing 
author.ity, .,~s received in The Judge Advocate General's Office on 
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or about March 30, 1931. In this letter the case of Cadet Hender
son was discussed. Some of the statements in the letter are out
side of the evidence of record; and the conclusion that "The re
mainder oi' the article, about six pages. was copied word for word, 
comma for comma and period for period from •Time•", is not support
ed by the evidence. The original of this letter,, together with 
its inclosure, is tranSllli.tted herewith. 

5. Under the circumstances, a recognition of his approval 
as valid and effective would, in m::, opinion, be contrary to the 
spirit,, if not the letter, of Article of War 8, which after enum
erating the commanders authorized to appoint general courts-martial, 
provides: 

"•••when any such commander is the accuser or 
the prosecutor of the person or persons to be 
tried, the court shall be appointed by superior 
competent authority-,••••" 

6. The reviewing authority is in legal effect a member ot the 
court and as such must base his judgment on the record alone. The 
following quotation from the.opinion of the United States Supreme 
Court in the case of Runkle v. United ~tates, (122 U.ij. 557), although 
it refers to the President as the reviewing authority, is equally ap
plicable to any reviewing authority: 

"Here, however,, the action required of the Presi
dent is judicial in its character, not administrative, 
As Commander-in-Chief of the Arm:, he bas been made 

. by law the person whose duty it is to review the pro
ceedings of courts-martial in cases of this kind. 
This implies that be is himself to consider the pro
ceedings laid before him and decide personally whether 
they ought to be carried into effect. Such a power 
he cannot delegate. His personal judgment is required., 
as much so as it would have been in passing on the case, 
if he had been one of the members of the court-mi.rtial 
itself. He may call others to his assistance in mak
ing his examinations and in informing himself' as to 
what ought to be done,, but his judgment, when pronounced, 
must be his own judgment and not that of another. And 
thia because he ia the person, and the only person. to 
whom haa been committed the important judicial power 
of finally determining upon an examination of the 
whole proceedings of a court-martial, whether an of
ficer holding a colllllission in the army of the United 
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States shall be dismissed from service as a 
punishment for an offense with which he has 
been charged, and for which he has been tried. 
In this connection the following remarks of 
Attorney General Bates, in an opinion furnished 
President Lincoln, under date of March 12, 1864, 
11 Opinions Attorneys General, 21, are appropriate: 

•Undoubtedly the President, in passing upon 
the sentence of a court-:::iartial, and giving to it 
the approval without which it cannot be executed, 
acts judicially. The whole proceeding from its in• 
ception is judicial. The trial, finding, and sen
tence a.re the solemn acts of a court organized and 
conducted under the authority of and according to 
the prescribed forms of law. It sits to pass upon 
the most sacred questions of human rights that are 
ever placed on trial in a court of justice; rights 
which, in the very nature of things, can neither be 
exposed to danger nor subjected to the uncontrolled 
will of any man, but which nrust be adjudged accord
ing to le:w. And the act of the officer who reviews 
the proceedings of the court, whether he be the com
mander of the fleet or the President, and without 
whose approval the sentence cannot be executed, is 
as much a part of t.~is judgment, according to law, 
as is the trial or the sentence. Yfuen the President, 
then, performs this duty of approvin~ the sentence of 
a court-martial dismissing an officer, his act has all 
the solemnity and significance of the judgment of a 
court of law.• 11 

It would appear that the reviewing authority in this case had reached a 
conclusion as to the guilt of the accused, and as to the degree of guilt, 
before he had read and considered the record of trial and before he had 
received and considered the review of his staff judge advocate. Similar 
attitude by a member of a court prior to trial would disqualify, as no 
judicial determination on the evidence could be made. The same rule 
applies as to the disqualification of the reviewing authority. 

7. I inclose herewith the following papers: 

a L!st of alleged irregularities sub~itted 
by Julia Henderson, the mother of Cadet Henderson; 

b. Letter dated March 26, 19311 from the 
Superintendent of the Military Academy, to The Judge 
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Advo~ate General, and incloaure; 
o. Letters from Sena.tor Copeland to the Secre

tary o.f War dated April 14 and April 13, 1931. The 
latter carrying aa incloaure a oopy ~ the memorandum. 
listed under d. 

d. Memorandum submitted to Honorable James s. 
Whitley, M.c., on behalf.of Cadet Henderson. 

e. · A dra.:f't or a letter .for your signature, trana• 
mitting the record to the President tor his action, · 
together with a form or executive action designed to 
carry into effect the reoanmendation hereinaboTe made, 
should it meet with your approval. 

6 ~els. 
Incl.l•List o.f alleged irreg

ularities. 
Jincl.2~Letter dated March 26, 1931, 

from Supt. o.f Mil. Ac. to 
Judge Advocate General. (with l Incl.) 

Jincl.3-Letter from Sena.tor Copeland 
to Sec. of War, April 14, 1931. 

~ Incl.4•Letter from 'Senator Copeland 
to Sec. o£ War, April 131 1931. 

i Incl.6-Memore.ndum subn.itted b,i Hoia. James 
I s. Whitley, M.c. 

/Incl.6-Drai't o.f letter tor signature ot 
Seo. of War (with 1 incl.) 

' 
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In The Office Of The Judge Advocate General 

Washington, D. c. 

MAY 131931 
llilitary Justice 
Cll 196323. 

U B I T E D 8 T A T E 8 ) SIXTH CO.RPS ARE&. 
) 

v. ) Trial b,y G. C • ll., OOm"ened at 
) Fort Sheridan, Illinoia, Febru

Friva.tea FELIX F. HO\'WlIC J ary 17 and lCaroh n, 1981. Dis
{6804045), Company I, 2nd ) honorable discharge and confine• 
Infantry' and G:DRGE H. ) ment for one (1) month in oaae 
SWEAZEY (6801496J, Campan7 ) of ea.oh aocuaed. Fort Sheridan, 
L, 2nd Infantry. ) Illinois. 

HOLDING b;y the roARD OF R.EVImV 
McNEIL, CONNOR and BRENNAN, Judge Advocates. 

ORIGDAL EX&MINA.TION b;y JACKSON, Judge Advocate. 

1. !he record ot trial in the case ot the soldiers :named above 
has 'been exaldned by the Board ot Review. 

2 • Accused were tried upon the following Charge and speciti• 
cations: 

CHARGE: Violation of the 94th .Article of War. 

Speoification: In that Private Felix F. Ronnie, 
Company- 14 I 11 

, Second Intant?7 and Private George 
H. Sweazq, Cmapaey 11L11 

, Second Infantry, act• 
ing jointl7, and 1n pursuance ot a common intent, 
did, at Fort tlheridan, Illinois, on or about the 
14th day ot July, 1930, telonioual7 take, steal 
and carry awa.y, beet, butter and Pork, ot a 
value ot abottt; twenty-tour dollars ($24.00), 
property ot the United States, :turniahed and 
intended tor the military service thereof• 

Speoitioa.tion 2: In that Prin.te Felix F. Hcnranio, 
Company 11 111 

, Second Inf'antry, and Private George 
H. Sweaze1, Compacy ..L.. , Second Infantry, acting 
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jointly, ~nd in pursuance of a common intent, 
did, at Highwood, Illinois, on or about the 
14th day of July, 1930, wrongfully and lmowing
ly sell beef, butter and pork of a value of 
about twenty-four dollars ($24.00), property of 

. the United l:ltates, furnished and intended for 
the military service thereof. 

Specification 3: In that Private Felix F. Howanic, 
Company "I", Second Infantry, and Private George 
H. Sweazey, Company ''Lu, Second Infantry, acting 
jointly, and in pursuance of a comm.on intent, did, 
at Fort Sheridan, Illinois, on or about the 21st 
day of July, 19301 feloniously take, steal and 
carry away, butter of the value of about twelve 
dollars ($12.00}, property of the United States, 
furnished and intended for the military service 
thereof. 

Specification 4: In that Private Felix F. Howanic, 
Company "I", l:lecond Infantry, and Private George 
H. Sweazey, Company "L", Second Infantry, acting 
jointly, and in pursuance of a connnon intent, did, 
at Highwood, Illinois, on or about the 21st day of 
July, 1930, wrongfully and Imowingly sell butter 
of the value of about twelve dollars ($12.00), 
property of the United States, i'urnished and in
tended for the military service thereof. 

Ea.ch accused pleaded not guilty to the Charga and specifications and 
each was found of Specifications land 2, guilty except the words ~Beef, 
Butter, and Pork" and the words and figures "twenty four dollars 
($24.00)", substituting therefor, respectively, the words "Subsist
ence Stores" and the words and figures "Six dollars ($6.00)", of the 
excepted words and figures not guilty, of the substituted wor.ds and 
figures guilty; of Specifications 3 and 4, guilty, except the word 
"Butter" and the words and figures "twelve dollars ($12.00) 11 

, sub
stituting therefor respectively the words "Subsistence Stores" and 
the words and figures "four dollars and fi.i'ty cents ($4.60)", of the 
excepted words and figures not guilty, of the substituted words and 
figures guilty. No evidence of previous convictions was introduced 
in the case of either accused. Each received a sentence of dis
honorable discharge, forfeiture of all pay and allowances due or to 
become due and confinement e.t hard labor for five months• The review• 
ing authority approved the sentences, reduced the period of confinement 
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as to each accused to one month, designated Fort Sheridan, Illinois, 
as the place of confinement, and forwarded the record for action 
under Article of War 50-k. 

3 • Accused were charged under Article of riar 94 with the the.fi; 
and sale of specific articles of Government property, viz., "beef, 
butter and porle, in Specifications 1 and 2, and ..bitter" in Specif!• 
cations 3 and 4. By exceptions and substitutions, the court i'owid 
accused not guilty of larceny 01' the articles charged, but guilty of 
larceny of •subsistence suppliesw, a generic term applicable to num
erous articles, including beef, butter and pork. In criminal oases 
the proof must conform to the charge (Wharton on Criminal Evidence, 
~actions 121, 122, 123; 36 c.J. 851,852). The proof necessary in a 
larceny case must include 

"(a) The taking by the accused of the property as 
alleged; (b) the carrying away by the accused of such 
property• (page 173, M.C.M.). 

Also, 

.. It is elementary that one accused of a crime 
must be definitely apprised of the offenses charged 
against him and what he must be prepared to meet 
* * *• An accused, therefore, cannot be legally 
convicted of an offense of which he has had no 
notice and with which he is not charged~ (CM 120949, 
Espinosa; CM 120948, Garcia). 

In effect, the court found accused guilty of the larceny of articles 
of subsistence supplies other than those specifically named in the 
several specifications. Under the well established rules of pro• 
cedure governing courts..ms.rtial, the court was without power to make 
such substitution, such power being limited to changes which do not 
.. change the nature. or identity of any offense charged in the specif'i
cationn (paragraph 78 o, M.C.Y.). The court's action in substituting 
other articles of the same general character but exclusive of those al
leged amounted in each instance to conviction of an offense essentially 
separate and distinct from that charged. This it could not do 
(CM 189741, Mulkey; CM 129356, Mumford; CM 110910, Brooks). 

4. For the reasons hereinabove stated, the Boa.rd of Review 
holds the record of trial legally insufficient to support the findings 

• 
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a.nd sentence as to each aoouaed. 

~~""-------'r..--' Judge A.dTooate • 

~~--=::::..~:::=~:::::~,.- Judge Advocate. 

-=----------' Judge .ldTocat,. 

,, 
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WAR DEPAR'lID!Nl' 
In the Ottice ot Th.e Judge .Advocate General 

Washington, D. c. 

Board ot Review 
C. M. No. 195373 

'UNITED STJ..TES ) NINTH CORPS AREA 
) 

vs. ) Trial by' G.C.M., convened at 
) March Field, Riverside, 

Second Lieutenant CHARLES ) Calitornia, March 30, 1931. 
E. BEA.UCHAMP (Intantry), ) Dis:nissal. 
Air Corps. ) 

OPilITON by the BOARD OF REVIEW 
McNEIL, CONNOR and BRENNAN, Judge Advocates. 

l. The Board ot Review has examined the record ot trial 1n the 
case or the officer named above and sul:mits this, its opinion, to the 
Judge .Advocate General. 

2. Accused was tried upon the fol101dng charges e.nd specifica
tions: 

CHA.EGE I: Violation of the 95th Article or War. 

Specification: In that Second Lieutenant Charles E. 
Beauchamp, (Infantry), Air Corps, was, at Riverside, 
California, on or about February 19, 1931, in a pub
lic place, to 1'1t, the police station or the city or 
Riverside, drunk and disorderly, to the disgrace or 
the military service. 

CRARGE II: Violation of the 96th Article or war. 

Specification l: In that Second Lieutenant Charles E. 
Beauchamp, (Infantry), Air Corps, did, at Riverside, 
California, on or about February 19, 1931, drive a 
vehicle, to wit, an autcmobile, on a public highway, 
while drunk. 
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Specification 2: In that Second Lieutenant Charles E. 
Beauchamp, (Infantry), Air Corps, was, at 11arch 
Field, California, on or about February 20, 1931, 
drunk and disorderly. 

ADDITIONAL CHARGE: Violation of the 69th Article of War. 

Specification: In that Second Lieutenant Charles E. 
Beauchamp, (Infantry), Air Corps, having been duly 
placed in arrest at March Field, California, on or 
about February 20th, 1931, did, at 11arch Field, 
California, on or about March 15th, 1931, break said 
arrest before he was set at liberty by proper authority. 

Accused pleaded not guilty to, and was found guilty of, all the charges 
and specifications. No evidence of previous convictions was introduced. 
He was sentenced to be dismissed the service. The reviewing authority 
approved the sentence and forwarded the record for action under the 48th 
Article of War. 

3. The evidence for the prosecution is substantially as 
follows: 

Walter E. Hartman, a police officer of the City·of River
side, California, testified that on the night of February 19, 1931, 
his attention having been attracted by the noise of brakes, he saw 
an automobile go through a boulevard stop at a street intersection 
in Riverside, proceed up the boulevard for a block, "going fran one 
side to another", and then turn into Seventh Street. (R. 9, 10). Witness 
can:nandeered another car and followed. On Seventh Street he saw the 
first car stop and, on :reachin& •.1.t-j·.._alighted and saw accused "standing 
behind a palm tree!'. . Witness, tl:ien ·questioned accused concerning his 
driving, but he did riot reply and "just stood there with a silly grin" 
(R. 10). Accused's speech was "fair" and he "held himself pretty fair", 
but his breath bore the odor of liquor (R. 14). He was "intoxicated" 
(R. 10, 15). Hartmau told accused that he was not in proper condition 
to drive a car and that he must go to the police station. Accused 
agreed and the two entered the car, witness permitting accused to drive, 
as he "didn't want to argue with him" (R. 10, 12). Accused drove three 
or four blocks to the police station, the police officer sitting next 
to him, and frequently holding the wheel because accused appeared to 
be intoxicated and continued to talk to a man driving another car be
side them (R. 10. 11, 15). At the station accused was booked ror 
"driving while intoxicated" (R. 10). (Specification 1, Charge II.) 

Between ll p.m. and l2 p.m. (R. 16), while he was being 
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booked at the police station, accused, in the presence of' police.of'fice~s, 
including Sergeant Speer and Inspector Scott, protested against being 
confined, but he was placed in a cell notwithstanding his protest, and 
thereupon he gave vent to·o:tfensive and "profane" language to and concern-

.ing the police officer (R. 14-16, 24, 25, 28), saying to Hartman that he 
would "see to" him "at a later date" and "I have a mind to put a bullet 
through your neck" (R. 10, 16, 18, 24). The latter paid no attention to 
him because or his intOXicated condition {R. 10). In th~ course of a 
search of' ac~used, his property including a ring was taken f'ran him. 
He demanded the return or the ring and "used quite a bit or abusive 
and vulgar language" with reference to it (R.· 16). Hartman testified 
that accused·was disorderly "only to the point where he used profane 
language and threatened to put bullets in my neck" (R. 13). Sergeant 
Speer testified that accused was in what he would describe as "a crB.Z}" 
drunk condition" at the police station (R. 23). While in the cell ac
cused "shook: the bars and gate" and used loud, abusive and profane lan
guage (R. 17). Staff' Sergeant John Cort, Provost Sergeant, testified that 
he was at the police station for about a half' hour and that accused was 
there "drunk, very drunk, and was using abusive language and talking the 
line or chatter that druhkmen use*** He called the police officer 
vile names and used vulgar language in general". At the request of the 
police, accused was examined at the station at about ll:55 p.m., February 
19th, by Dr. H. L. Ratliff, a physician and surgeon of Riverside, who 
found his pulse to be 108, his gait "poor, staggers", his pupils dilated, 
his speech impaired, his breath alcoholic, and his coordination poor, and 
concluded that accused was under the "influence of Alcohol extent•••• 
2nd stage"• This physician testified that he recognized three stages 
of intoxication and that he would not classify' a person under the 
third stage unless he were "down and couldn't get up or was asleep". 
The witness stated that he could not define the te1111 "grossly drunk" 
as related to his own classification by stages. During the examination 
accused was slightly abusive and belligerent (although not to witness) 
and made four or five obscene and profane remarks. In witness' opinion 
accused was in such a condition that he could not safely operate an auto
mobile (R. 20-22). No liquor was found on the person of accused but a 
bottle with about "two teaspoons or gin" was found in his car (R. 18). 
(None of' the witnesses stated the actual language used b1 accused, saying 
that it could not be repeated in the presence of the la~ reporter, and 
only a few persons, members or the police force, witnessed the misconduct 
of accused at the station.) (Charge I and its Specification.) 

At about 12:40 a.m., February 20th, accused was turned over 
by the Riverside police to Sergeant Cort, Provost Sergeant, who, in 
canpany with two or the civil police officers took him to March Field, 
California, his station, and there turned him over to First Lieutenant 
A.G. Stitt, Air Corps, Officer of the Day (R. 16, 25, 27). Lieutenant 
Stitt testified that accused "was very badly under the influence of liquor 
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e.nd staggered. His speech was more or less incoherent." Witness and 
Sergeant Cort took him by the arms and led him to his quarters. On the 
way to his quarters he "was continually talking loudly and using profane, 
abusive language" (R. 30). At his quarters accused was told to go 
to bed, but protested and insisted on returning to Riverside :for his 
car. Lieutenant Stitt told him he must remain in the quarters, and stay
ed with him in the roan :for half an hour or so. On leaving, Stitt 
waited outside and accused soon appeared in his overcoat, apparent~ 
ready to go to town. He was taken back to his roan and this time went 
to bed (R. 31 1 32). His "language during the entire proceedings was 
loud, vulgarly profane and insulting 1n the extrane to a man that was 
sober", and "enough to constitute a nuisance" (R. 311 32). (Specifioa~ 
tion 2, Charge II.) 

At about 8:30 a.m., February 20th, while accused was appar
ently in the proper possession of his faculties and not under the in
tluence of liquor, he was, by order of the Post Camnander, orally in
foi,ned by the Post Adjutant that he was in arrest in quarters, and that 
he must remain in his quarters at all times except when going for his 
meals (R. 36). He apparently understood the orders given him.· On.Febru
ary 28th, the limits of his arrest were extended to the limits of March 
Field, and he was so infonned (R. 36, 37, 38). At about 2 a.m., March 15, 
1931 (R. 39), while he was still in arrest with limits as described 
(R. 36), he appeared at the "White Spot" restaurant in Riverside, Ce.l.i
fornia, and remained there for a few minutes (R. 39 1 43). (Additional 
Charge and its Specification.) 

Accused elected to remain silent before the court and no 
evidence was introduced in his behalf. 

4. The uncontroverted evidence for the prosecution properly 
before the court, summarized above, establishes conclusively that accused, 
on the night of February 19, 1931, within the city of Riverside, Cal
ifornia, operated an autanobile on a public highway while drunk, and 
was at March Field, California, later during the same night, drunk and 
disorderly, the disorderly conduct consisting ot utterances described as 
profane and offensive, while in a state of alcoholic intoxication, as 
respectively charged in Specifications 1 and 2 of Charge II. 'llle 
evidence likewise proves the breach of arrest, while duly restricted to 
the limits of the post, at the time and place stated in the Specitica
tion or the Additional Charge. The Board of Review, upon close scrutiny 
or the record of trial, perceives therein no substantial question either 
ot law or fact with respect to the findings of guiltT upon the above
mentioned charges and specifications. 

Respecting the accusatory averment in the Specification or 
Charge I, laid under the 95th Article of War, that accused was drunk 
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e.nd disorderly in the police station of the city of Riverside to the 
disgrace of the military service, on or about February 19, 1931, the 
uncontroverted evidence for the prosecution properly before the court, 
summarized above, establishes that accused was at the time and place 
stated drunk to the extent or manifest impainnent or self-control, 
physical and mental, and disorderly in the presence and hearing of a 
few police officers, about midnight, shortly before he was returned by 
them to military control. His misconduct in the police station con
sisted mainly or utterances not recited on the trial, but described 
as loud, abusive, vulgar and profane, addressed to the police o:t'ficers 
who had incurred his ill-will, and was occasioned, though not justified 
in law or fact, by his confinement in a cell and the removal rran his 
person of certain articles, including a ring, belonging to him. The 
finding of guilty on the Specification under consideration should, 
therefore, not be disturbed. 

r 

Amore difficult question arises in the consideration 
or the finding of guilty upon the Charge here involved, namely, Viola
tion or the 95th Article or War, which Article reads, ".AJJy officer or 
cadet who is convicted or conduct 'Ullbecaning an officer and a gentlsne.n 
shall be dismissed tran the service.• This Article was last reenacted 
in the li..rmy Reorganization A.ct of 1920 in a ronn which, as respects the 
conduct there denounced, ha• not been changed since the initial~ 
Code or 1606. It is elementary, therefore, that the indefinite words, 
"conduct unbecaning an officer and a gentleman", were last used by 
Congress in the sense fixed by' more than a centlll'Y' or administration
(u.s. v. Falk, 204 u.s. 143, 152; Kanada v. u.s., 215 u.s. 392, 396). 
Touching the language of the Article, the Federal Circuit Court or 
Appeals, Eighth Circuit, in McRae v. Henkes, 273 Fed. 108, 112, 
"understand in a broad sense the offense, but confess a lack or knowl
edge or its definite limitations, and also admit a superior capacity 
in the military court over the civil to deal with it"• And or the 
Article as a whole, Attorney General Brewster said in the famous case 
of General Swaim (18 Ops. Atty. Gen. ll8): 

"The punishment annexed to a conviction 
under that article clearly indicates that prose
cutions under it should be limited to the more 
serious class or offenses.ff 

Colonel Winthrop, our most authoritative writer on military 
law, whose expository word and conclusions evolved frail exhaustive re
search are generally accepted as law by the Federal courts (e.g., 
Carter v. Mcclaughry, 183 u.s•. 365), remarks or the textual :rorce 
or the word "unbecaning" 1n the Article: 

http:offenses.ff
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"'Unbecaning' as here employed, is under
stood to mean not merely inappropriate or unsuit
able, as being opposed to good taste or propriety 
or not consonant with usage, but morally unbefitting 
and unworthy• (Reprint, P• 711). 

His general conclusion as to the scope· of the Article is as follows: 

"To constitute therefore the conduct here 
denounced, the act which fonns the basis of the 
charge must have a double significance and effect. 
Though it need not amount to a crime, it must 
offend so seriously against law, justice, morality 
or decorum as to expose to disgrace, socially or as 
a man, the offender, and at the same time must be 
of such a nature or committed under such circumstan
ces as to bring dishonor or disrepute upon the mil
itary profession which he represents" (Reprint, PP• 
7ll-7l2). 

This learned writer cites with approval the following pronouncement of 
General McClellan in G.O. 111, Army of the Potanao, 1862: 

"These words {'conduct unbecaning' etc.) 
imply sanething more than indecorum, and military 
men do not consider the charge sustained unless 
the evidence shows the accused to be one with 
wham his brother officers cannot associate 
without loss of self respect" (Reprint, P• 712). 

In considering the delimitation of the Article as established by 
"the principal offenses which, in pra-0tice, as indicated mainly by the 
General Orders, have been charged and prosecuted under this Article" 
(Reprint, P• 713). Colonel Winthrop, respecting cases of drunkenness 
properly cognizable thereunder, reaches this conclusion: "Drunkenness 
of a gross character canmitted in the presence of military inferiors, 
or characterized by some peculiarly shameful conduct or disgraceful 
exhibition of himself by the accused" (Reprint, P• 717). 

Viewing the ~ticle under consideration in the light of the 
legislative intent presuned to be incorporated in its reenactment itl 
1920, determinable by the foregoing citations of authority, the Board of 
Review is unanimously of opinion that the record is canpletely lacking 
in evidence fran which the court or the reviewing and confirming author
ities could detennine that the accused's language and conduct in the 
police station were such as to transcend the line of demarcation between 
service-discrediting conduct in violation of the 96th Article of War 

-6-



(235) 

and the more reprehensible conduct violative of the 95th Article of 
War, and aecordingly finds that the uncontroverted evidence supporting 
the finding upon the Specification of Charge I, does not support the 
approved finding of guilty of violation of the 95th Article of War, 
but does sustain a finding of guilty of violation of the 96th Article 
of War. The proved misconduct of accused clearly and gravely infringes 
that provision of the 96th .Article of War reading, "all conduct of a 
nature to bring discredit upon the military service", but is not by the 
Board of Review considered to be "conduct intended to be stigmatized by" 
the 95th Article of War (in the words of Colonel Winthrop relative to 
that Article (Reprint, P• 712) then known as the Sixty-first Article). 

5. At the time of trial, accused was 23 years and 2 months of age. 
His service is shown by the official Army Register as follows: "Cadet 
M.A. l July 26; 2nd Lt. of Inf. 12 June 30; A.c. 12 Sept. 30." 

6. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were camnitted during 
the trial. For the reasons above stated, the Board of Review is of the 
opinion that the record of trial is legally ~ufficient to support only 
so much of the finding of guilty of Charge I as involves a finding of 
guilty of violation of the 96th Article of War, legally sufficient to 
support the findings as to the remaining charges, all specifications 
and the sentence, and warrants confirmation thereof. Dismissal is au
thorized for violations of the 69th and 96th Articles of War. 

Judge Advocate. 

Judge Advocate. 

_ _...~-------~--=---' Judge Advocate. 

To The Judge Advocate General. 
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C. M. No. 195373 1st Ind. 

War Department, J .A.G.o., MAY 231931 To the Secretary of war. 

1. Herewith transmitted for the action of the President is 
the record of trial in the case of Second Lieutenant Charles E. 
Beauchamp (Infantry), Air Corps (c.~. No. 195373), together with the 
foregoing opinion of the Board of Review. 

2. I concur in the opinion of the Board of Review that the 
evidence does not afford~a basis for the· finding that the conduct al
leged in Charge I and its Specification was •conduct unbecaning an 
officer and a gentleman". I therefore recamnend that only so much of 
the findings of guilty of Charge I and its Specification be confirmed 
as involves findings that at the time and place alleged the accused 
was drunk and disorderly in violation of the 96th Article of War. The 
conduct of accused at Riverside and at March Field, California, on the 
night of February 19-20, 1931, together with his breach of arrest on 
March 15, 1931, warrants the sentence of dismissal, although the court 
might not have adjudged dismissal had the findi:ti,gs conformed to the 
evidence in the case. 

3. Lieutenant Beauchamp was born in Michigan on January 23, 1908. 
He graduated fran the Port .Austin (Michigan) High School in 1925, and 
fran the United States Military Acadel!IY on June 12, 1930,· standing No. 
197 in a class of 245. It is understood that while at the Military Acad
fY!!'./ he was captain of the cadet baseball teem. He was detailed in the Air
Corps on September 12, 1930, and since then has been a student officer at 
the Air Corps Primary·Flying School at March Field, California. 

His effic~ency report for the period September 12 to December 31,. 
1930, reports hill\ an average officer, and states: "Appears to be a good 
young officer. Sanewhat inclined to be impulsive and thoughtless, but 
is intelligent, has a pleasing personality and with proper supervision, 
should develop into a good officer". 

On November 22, 1930, he was reprimanded under the 104th Article 
of War by the Camnandant of the School for becaning intoxicated and 
creating a disturbance at Riverside, California, on November 15, 1930, 
which resulted in his detention by the civil authorities. 

4. .Although the record of trial'werrants confi:rmation of the 
sentence, the ends of justice, in my opinion, do not re~uire its imme
diate execution. Possible grounds for such executive forbe82'ance are 
disclosed by the record of trial and acocmpanying papers. Fran a 
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statement ot defense counsel in his behalt, it appears that accused, 
when arrested, ~as on his way to a cafe to procure "black coffee" to check 
the effects of liquor drunk at a social 1'.unction which he had just at
tended. Apal"t !'ran his evident intoxication, his conduct :tmmediately 
following his arrest was, so far ~s appears, unexceptionable; but pre
liminary to his confinEl!lent in a cell, he was searched and a ring re
moved tran his finger. This treatment, presunably contemporaneous with 
telephonic camnunication in his presence and hearing With the military 
authorities looking to his return to military control, apparently had 
the effect ot infuriating him end, doubtless, contributed to his dis
orderly conduct there. 

In a formal investigation of the breach of 8.11,"est charge, the fol
lowing testim.oey was taken: 

"Testim.oey ot Stuart ll'. Crawtord, 2nd Lt., Air 
Corps (Field J.rtillery), March Field, Riverside, Cali• 

, fornia. Student officer. 
'I·know the accused. On the early morn

ing of March 15, 1931, Lt. Beauchamp end I, being 
hungry-, decided to get acme sandwiches. We drove 
down by the P9st Exchange restaurant but aa it was 
closed, we went down to the Sunset Cate, at the edge 
of the reservation. As thie restaurant was also 
closed we drove along the road looking for en open 
care. They were all closed, however, so we went 
into Riverside and stopped at Holatrcm's care. We 
went inside this restaurant and ordered acme sandwiches. 
We did not eat the sandwiches in the restaurant, but 
had them put in a paper sa.ck and took them with us. Ill 
all we were only away fran March Field about a half 
hour. We did not go any where except to Holstrcm•s 
Cafe.•• 

"The accused having been warned of his rights, made 
the following unsworn statement: 

'Early in the morning of March 15, 1931, Lt. 
Crl!lll'tord and I got hUilgl.'7 and decided we would'go to 
th,, Pqst Exchange Restaurant and get scmething to eat. 
When we left the Officers' Club, we had no intention 
of going oft or the reservation and I had no idea or 
breaking arrest. Upon finding the restaurant closed, 
one of us conceived the idea of going to the Sunset 
Cafe at the edge of the reservation. I did not think 
anything about it so far as breaking arrest was concern
ed. The Sunset Cafe was also closed, so we kept on 
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driving but all of the restaurants between here 
and Riverside wer~ closed. We went on into River-
side and went into the Brite Spot, or Holstran's 
Cafe, and ordered two sandwiches, which we had put 
into a paper sack, and came on back to March Field. 
Prior to the time I went into Riverside on the morn
ing of March 15, 1931, I had been placed under arrest 
and restricted to the limits of the post. I consider
ed this more or less as a confinement and did not take 
it as a real arrest. I was placed under arrest by' 
Lt. Sharon. When I was first placed under arrest, I 
was put in regular arrest in quarters but about a week 
later the restriction was lifted to mean the limits of 
the post. I did not really understand whether I was 
really under arrest, just confined to the post, or just 
what it was. I do not think that it would have been 
possible for us to have gotten anything to eat in the 
Club at that time of night.•• 

5. I recamnend that the sentence be confinned, but in view of the 
uncertainty that the court would have imposed a sentence of dismissal 
had the available evidence in extenuation been brought out and had the 
court reached the findings justified by the evidence of record, I recom
mend that the execution thereof b·e suspended. In a somewhat similar 
case of Lieutenant lioran of the Air Corps, who was convicted or a vio
lation of the 95th .Article of War, the sentence of dismissal was remitted 
after a suspension of about two years (G.C.M.O. No. 21, W.D., Dec. 7, 
1926; G.C.M.O. No. l, Vl.D., Jan. 7, 1929). 

6. Inclosed herewith is a draft of a letter for your signature, 
transmitting the record to the President for his action, together with 
a fonn of executive action designed to carry into effect the recanmen
dations hereinabove made should they meet with approval. 

~~") 
Colonel, J.A.G.D., 

Acting The Judge Advocate General. 

4 Incls. 
Incl. l- Record of Trial. 

" 2- Opin. of Bd. of Rev. 
ff 3- Draft of letter for 

sig. Sec. of Tiar. 
" 4- Fonn of executive action. 
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WAR DXP.lRml!lfr 
In the Offloe ot The Judge A4vocate General 

Washington, D. c. 

Military Justice 
C. M. No. 195368 22 ; - ..,· 

U N I 'l' E D S T A T E S ) FIBST CORPS AREA. 
) 

vs. } Trial by G.C.M., conTened at 
) Fort J.dams, .Rhode Island,

Private LEO T. n.ANAGJN ) February 5, 1931. Dishonorable 
(6125487), Headquarters ) discharge (no continement).
Battery, 10th Coast Artil ) 
lery. } 

Hau>ING by the BOARD OF REVIEW 
McNEIL, CONNOR and MOl!'F.ETT, Judge Advocates 

ORIGINAL EI.AMINATION by DINSMORE, Judge Advocate. 

l. The record ot trial in the case ot the soldier named above 
has been examined by the Board ot Review and found to be legally sut
ticient to support the findings ot guilty ot the Charge and Specifica
tion 2 thereunder, and the sentence. 

2. By Specification lot the Charge, it is alleged that 
accused deserted August l, 1928, and rsnained absent in desertion 
until he surrendered at Fort Adams, Rhode Island, on or about August 
27, 1928. AB to this specification, the court round accused guilty 
ot absence without leave only in violation ot the 61st Article ot War. 
The record ot trial shows the absence without leave whereot accused we.a 
convicted, by exception and substitution, upon an accus~tion ot deser
tion, to have been camnitted more than two years prior to arraigmn.ent, 
but tails to show that accused either on the arraigmn.ent or at 8.IJiY sub
sequent stage or the trial, including that ot the findings and sentenoe, 
was advised by either defense counsel, trial judge advocate, or the 
court, in respect or his right to invoke the statute ot limitations 
in bar ot, trial or punishment tor that offense, secured to him by the 
plain intendment of the 39th Article ot War (M.C.M. 78a). 

3. For the foregoing reason, the Board ot Review holds the 
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record ot trial legally 1uutt1o1ent to &Ul)pori the t1nding ot gu1lt7 
ot S:peoifioat:.on l, but legalJ.7 auttioient to support the findings of 
g\11lty of the Charge and Specification 8 thereunder, and the sentence. 

J"udge J.dTooate. 

J"udge A.dTocate. 

Judge Advocate. 

http:S:peoifioat:.on


WAR DEPAR'IME:NT 
In tho ott1oo ot The :Tudse Advocate Genere.l 

Waehinston, D, C, 

Military Juatico 
C.M. No 0 1g5454r 

U N l T E D S T J. T :Ill S ) 

I 
VI.lie l Trial by O,C.M,, ooqyene4. at 

1Iolab1r4 QY.lt.l'toJ:\lla,to~ Po~ot,
Private JOHN n. FISHER l3altillloro, MaJ"flan4, ~Qli ~. 
(674588g), Canpa.cy B1 4th ) 1931, J>1shonorable discharge
Motor Bepair Battalion, ) o.n4. oontineme~t tor on, (l)
~uarte:nnaater Corps, ) roar, P1oo1pl1nOJ7 ~~~oP, · 

HOLDmG bf the BOARD OF RltVlEW 
McNEIL, CONN<m and l3RENW.?ir, J'udgo .A4TOO&tH 

ORIGINAL l!:XAMIN.A.TION by 1.A.CKSON, :rudse .ldvooat,. 

l, 'l'he reoor4 ot trial 1n the ca10 or tho 1old111Z' IU!mod 1gov, 
ha• been examined by the Board ot Rov1ow, 

2. The evtdenqo 1n tni, ease 1how1 th~t tho generato~ 1n quo,.,
tion was •a:r stock material (R, 10), dr1nm trCJ!l nolcimti.Qll (R, 'I) r~ 
practice work w1tb 1tudent1 (R, O)f that tnt 11tt ~r1og ot te~,00 Wfl.l 
the cost ot the ~enerator about ton ye~r, ago (R, 10) IUl4 th~t I new one 
ot a 1tniilar typo todey' wou14 00~1 $32,~0 (R, 17), lt 1e tn.or@tor, 
reasonable to assu:ne tn~t this generator 1s of no sro~tor valu~ t~~ 
~20.00; but it is also reasono.ble to fUlstmi.o t~at 1t 1§ Pot w1thQUl aanQ 
value since it wa~ being us~~ i~ the militar;y ,~:rvtce (e,M, legO~, 
Pitt•; c, M, l6~~Q4, i~c~so~J C,M, l887eo, Bamtey), 11 tollow1 tn~t th~ 
limits of maxim~ pulliahment t1xe4 by FB.l", 10i J, M!'!llY41 tor 091.ll"tt• 
Martial, tor larcei:zy ot propert, of I valu~ ot ~~Q,QO or los•, 1,1,, 
dishonorablo dioonai-~o, tP~t~1t~ro ot ~l P81 ~4 ~llgw~c,1 4u~ QJ to 
btc\)lle ~uo ~4 QO~flP~~~t @t nar4 labor fop 11~ 111,gntn,, @:I'@ ~ppl1C.tPl~
in this cat1t, 

3, ror tho ~easont ,tato4, tho ~oar~ of ~view holg§ ih~ r~C.Qr~ 
or trial le8,y,ly ,~ttici@qt to ~upport Plllf §9 mY9h Pf the t1n4t~q or 
gutltr of tho opeoif1cat1on ~ij involve§~ rtntU.pg that ~pgyij~4 41g 11 
tho tfJn.o o.114 pl.11,co ..i.Ueio!l telontgY§lf h~o, 1t~al, imtl O@J'!'f nq on, 
Cl~ss a ge~,r~tP~ or §~o voluo, prop~r~y Pf tht Vlllt~4 @t~t,,, ~4 
l,go"\y §~ttioiont to 1upport oniy 10 mygq or t~~ ,,ntone, 13 Jqvo1v,1 
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dishonorable discharge, tor!eiture or all pay and allowances due or to 
beeane due and continament at hard labor for six months. 

Judge Advocate. 

Judge Advocate. 

·~,<.c.c.·-:-:-, Judge Advocate. 
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UR Dm>.4B'!Yffi! 
In the Ottln Ot The Judge .AdTOOde Genual 

lluh1n&1;on1 D. c. 

. JUN 8- 1931lf111tar;y 1uat1oe 
C. K. No. l.95al3 

UNITED S!'A.T~S ) 
)..... ) Trial b7 G.CJ4.' COJ1Tened at 
) J'ort Thc:mu, Kentucq, October 

Captaiii 10BN o. cmam ) 301 1930, and March 3, .f. and 5 1
(0-'1188) 1 Intant17. ) 1931. Diaaiseal. 

OPINIW by' the BOA.RD 07 .RB:VID 
McNEIL, CONNOR an4 mmm.&li1 Judge J.4Tooates, 

onomr EXAMINlTICJJ b;r BAI.c.&B, Judge J.4Tocate. 

1. The Board ot Review haa examined the record of trial 
1A the oue ot .the ottioer named above and aula1ta tb.1•, U• opinion, 
to The Judge .Advocate General. 

a. .Aocuaet na tr1e4 upon the tollcnring chargea and apeciti
oatioua: 

~ I: Violation or the 95thJ.rt1cle ot War. 

Speo1t1oat1on 1: . In that Captain John o. Crose, Infantry, 
did, at Fo;t Thau.a, Kentucky, on or about ~t 15, 
1930, w1 th ln.tent to deceive the CamnandiDg Otticer, 
Fort Thcmu, Kentucky, ottici~ make and sulmit a 
written report to the said Ccmnanding otfioer 1n word.a 
u tQ,1.lon: •.ill personal bill• and debt• 1n CincinnaU 
or 1n this camnm1ty- hue been aettled and closed; or 
arrangtmenia tor payment hall been made that hu been de
clared aatistaotor.r by' ihe parties concerned• which :re
port n.a lcnoD by' the said Captain .John o. Crose, Wan.try, 
to be untrue 1n that 011 this date August 15, 1930, the 
said Captain John O. Oroae, Intantry, did on the Fort 
'l'hcau Dr.r Cleaning Ccmp&ny' approximate~ one hundred 
ninety' three and 56/100 dollars ($193.5&) more or leH, 
and had not made arra.ngsnenta tor payment that were declar
ed 1at111tact0l"Y' by' the aaid Fort Thomas Dr,' Cleaning Can~. 

-1-



(244) 

Specification a: In that captain John o. Crose, Inta.ntry, 
did at Fort Themas, Kentuolq, on or about November 
28, 1929, with 1.utent to deceive the Camnanding Otti• 
oe:r, :rort Thcmu, Kentucq, otticiall.T make and sulait 
a written report to the 1aid Cammuiding Ottioer in 
worda u tollowa: •1 certify that· I owe the tollmng 
ll!lount to the persona and til'IU indicated and thi• 1• 
a canplete list ot ~ indebtedness• which report was 
known by the said captain John o. Croae, Infantry, 
to be untrue in that on this date November .ea, 1989, 
the said Captain John o. Crose, Intantry, did owe one 
R. ~Titz one hundred torty and 41/100 dollars 
(tl-'0.41) more or less and this item was not included 
in hi• list ot indebtednes•. 

Speoitioation 3: In that Captain John o. Crose, Infantry, 
did, at Fort Thanas, Kentuo]Q", on or about November .ea, 
1929, with intent to deceive the Camnanding Officer, 
Fort Thanu, Kentuolq, otticially'make and sul.mit a 
written report to the said Cam.anding Otticer in words 
u tollon: "I certify that I owe the following emount 
to the persona ant tizma indicated and this is a canplete 
list ot ~ indebtedneaa" which report was knoWl'l by the 
•Ud Ca:ptain John o. Crose, Infantry, to be untrue in 
that on this date November .ea, 1929, the said Captain 
J'ohn o. Crose, Intantry I did owe one Privats Charlie . 
Bilhop, Can.pe.ey E, 10th Intantey 1 approximately' eightJ' 
tive and no/100 dollars (te5.00) more or le,a and this 
item was not included in hi1 list ot indebtedness. 

Specification•: In that Captain John o. Croae, Intant17, 
did, at Fon Thcau, Kentucky, on or about Nov1mber 28, 
1989, with intent to deceive the Cmmanding Officer, 
J'ort ThCll1U, Kentuck;r1 otticially make and sul:111.U a 
111"1tten report to the aaid Oamnanding Otticu in worda 
u toilowa: "I cert1t7 that I on the tollowina amount 
to the persona an4 tlma indicated and thia ii a OClll• 
plate liat ot rq indebtedneaa" which report ns Jcnoa 
by the aa14 Captain John o. Croae, Intantry, to be un• 
true in that on. thia date November as, 1;a;, the ae.14 
Ce.ptain John o. Croae, In.tantry, did owe one Sergeant 
Lorenza Sexton, Oanpany E, 10th Intant:tT, appro::naat.-
3.;r on• hundNcl tittea and no/100 dollar• (Im.oo) 

. more or lH• and thi• 1ta na not included in hia 
l11t ot indebtedne••• 

Spec1t1cat1on 5i (Hot guilty.) 

http:Can.pe.ey
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Speoit1oat1011 &: In that CaptaiA John o. C:roH, Intant17, 
then CCIJ1l)&DT Caill!lander ot CC111pe.ny i:, 10th Il:ltantl"J', 
by virtue ot hit ottioe u said CC111pany Ccmnander, 4111., 
d Fort Thana1, E:ent11.oq, on or about l4aroh a&, 1929, 
with intent to deoe1T1, 1tl'ODgtully and unlawtully' make, 
and utter to the :rort Thau.a D17 Cleaning Ccmp&Jl7, 
Fart Thcau, Kentucq, a certain check 1n worda and 
tigurea u follon, toritr 

l!'irat National Bank, J.nn11ton, .Ala. March a&, 1929 
Pay to the order of B. Xrar1tz $7:5 .oo 
SeTent,--tive and no/100 Dollar,. 

J'ohn o. CroH 

1n payment of CCll1PllllY' collectiona ot the aa1d Oaall&I17 ~. 
10th Inte.nt17, collected and intended for the said 
Fort Thcma1 Dr.r Cleaning Ccmpa.ny, he the 1a1d Captain 
J'ohn o. CroH, Infant17, then nil boring that he did 
not have and not intending that he should have 1uttioient 
tunds in the said Yirst National Bank for the payment of 
the 1a1d check. 

Specification 7: .In that Captain John o. Oroae, Intantry, 
then CC111pe.n;r Ccmnander.ot Oanp&DY' E, 10th Intantry, br 
virtue of his office a• said Ccmpany CQlllllander, did, 
at Fort Th.cmae, Kentucq, on or about .October ~l, 1929, 
nth intent to deceive, wrongfully and unlawtully make 
and utter to the l'ort Tb.emu D%7 Cleaning CC111P8DY't l'ort 
Thcmu, Kentuolr:y', a certain cheolc 1A word• and tigurH 
as tollow•, to w1 ts 

l!'irat National Bank, J.nniston, .Ala. Ootober 31, 1929. No._ 
~ to the order of :a. !:rt.Tits 168.'1 
Sixty-Fin and 41/100 Dollar• 

.Tohn o. Crose 

in payment of canpe.Icy" collections ct the aaid Canpany X, 
10th !JJ.fantry, collected and intended tor the aaid Fort 
Thanas Dr.r Cleaning CCDPaDY't he the said Captain .Tohn o. 
CroH, Intant17, then well knowing that he did not have 
and not 1Atending that he should have 1uttioient tund1 
1n th1 said Yirat National Bank tor the.payment cf the 
Hid oheolc. 

CHARGE II1 Violation of the 96th Article of Wu. 

http:Ccmnander.ot
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Specification l: In that Captain John o. Crose, Infantry, 
being indebted to Sergeant Loranza Sexton, Canpe.ny E, 
10th Infantry, in the sum of $216.00, more or less, for 
a private loan to the said Captain John o. Crose, In• 
fantry, which amount became due and payable on or about 
August 15, 1930, did, at Fort Thanas, Kentucky, and 
Indianapolis, Indiana, tran August 15, 1930, to Sep
tember 23, 1930, dishonorably fail and neglect to pay 
said debt. 

Specitication 2: (Not guilty.) 

Specification 3: In that Captain John o. Crose, Infantry, 
being indebted to Sergeant John R. Hester and Corporal 
Buford Walden, jointly, both of Canpany E, 10th Infan
try, in the stnn of $77.00, more or less, for a private 
loan to the said Captain John o. Crose, Infantry, which 
emount became due and payable on or about September 5, 
1930, did, at Fort Themas, Kentucky, and Indianapolis, 
Indiana, fran September 5 to September 23, 1930, dis
honorably fail and neglect to pay said debt. 

Specification 4: (Not guilty.) 

CHARGE III: Violation of the 93rd Article of Wa:r. 

Specification: In that Captain John o. Crose, Infantry, 
then Canpany Ccmmander of Canpe.ny "E", 10th Infantry, 
did, at Fort Themas, Kentucky, approximately between 
the dates of 1:aI-ch 26, 1929 and August 15, 1930, fe
loniously embezzle by fraudulently converting to his 
own use money of the Canpany funds, Canpany "E" 10th 
Infantry, amowi.ting to one hundred ninety three and 
56/100 dollars (~193.56) more or less, collected fran 
the members of said Canpany "E", 10th Infantry, and 
entrusted to him by said members of Canpany "E", 10th 
Infantry, for the purpose of applying the sam~ to the 
use and benefit of said canpany and intended for the 
Fort Thanas Dry Cleaning Canpe.ny. 

FIR3T .ADDITIONAL CHARGE: Violation of the 95th .Article of War. 

Specification: In that Captain John o. Crose, Infantry DOL, 
with intent to deceive 2d Lt. 1trron s. Baker, M.A.-Res., 
did at Cincir.nati, Ohio, on or about August 9, 1930, state 
to said 2d Lt. Myron s. Baker, M.A.-Res., that the sum 
of Three Hundred and Fifty Dollars, ($350.00) would 
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liquidate all of his, Captain Crose's indebtedness, 
he well knowing that such statement was false and 
by means thereot did obtain the signature of said 2d 
Lt. I'i1;yron s. Baker, M.A.-Res., as a co-maker on a 
note for Three Hundred and Fifty Dollars, ($350.00) 
and did by means of this note receive fran the Morris 
Plan Bank, Cincinnati, Ohio, the sum of Three Hundred 
and Fifty Dollars ($350.00). 

SECOND ADDITIONAL CHA.RGE.S. 

CHARGE I: Violation of the 96th Article of War. 

Specification: (Plea iu abatement sustained.) 

CHARGE II: Violation of the 95th Article of War. 

Specification: In that Captain John o. Crose, 10th Infantry, 
did, at Fort Thanas, Kentuclcy', on or about November 28, 
1929, with intent to deceive the Camnanding Officer, 
Fort Thanas, Kentucky, officially make and sub:nit a 
written report to the said Canmanding Officer, in words 
as follows: "I certify that I owe the following amounts 
to the persons and fin:ns indicated e.nd this is a canplete 
list of my indebtedness• which report was known by the 
said Captain John o. Crose, 10th Infantry, to be untrue 
in that on this date November 28, 1929, the said Captain 
John o. Crose, 10th Infantry, did owe one Mr. Walter c. 
TEID.ple, Metemora, Indiana (formerly Sergeant CanpaJlY ":E" 
10th Infantry) approximately Six Hundred and No/100 
Dollars ($600.00) more or less and this item was not 
included·in his list of indebtedness. 

Accused pleaded not guilty to all the charges and specifications. 
He was found guilty of Charge I and Specifications l, 2, 3 and 4 there
under, not guilty of Specification 5, Charge I, and guilty of Specifica
tions 6 and 7, Charge I, excepting in each instance the words "and not 
intending that he should have", of the excepted words not guilty; 
guilty of Charge II and Specifications 1 and 3 thereunder, not guilty 
of Specifications 2 and 4, Charge II; guilty of the Specification, 
Charge III, except the words "money of the company funds Canpany 'E' 
Tenth Infantry amounting to $193.56, more or less, collected fran the 
mEID.bers of said Canpany 'E' Tenth Infantry and entrusted to him by said 
members of Canpany 'E' Tenth Infantry, for the purpose of applying same 
to the use and benefit of said canpany and intended for the Fort Thanas 
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Dry Cleaning Canpa?zy"", substituting therefor respectively the words 
"certain moneys of enlisted men of Canpeny 'E' Tenth Infantry, amounting 
to $1Q3.50 more or less, collected fran members of ~id Canpany 'E' 
Tenth Infantry, entrusted to him by said members of Company 'E' Tenth 
Infantry, for the purpose of applying s!:ll?le to paying certain bills 
owed by said members of Campany 'E', Tenth Infantry to the Fort Thomas 
Dry Cleaning Co~pany", of the excepted words riot guilty, of the substi• 
tuted words guilty, and euilty of Charge III; guilty of the First 
Additional Charge and its Specification, and·. of Charge ll of the Second 
.Additional Charges and its Specification. Charge I of the Second 
Additional Charges and its Specification were stricken out by the court 
{R. 85). No evidence of previous convictions was introduced. He was 
sentenced "to be dismissed from the Service". The reviewing authority 
approved the sentence and forwarded the record for action under the 
48th Article of We:r. 

Evidence for the Prosecution. 

3. Substantially summarized the evidence shows that accused 
reported for duty at Fort Thanas, Kentucky, during the month of May, 
1927. Sane time thereafter he was assigned to, and assumed camnand of 
Canpeny E, 10th Infantry, and with tee exception of several short 
periods of absence with leave ~e remained in ccrnmand of that company 
until finally relieved on August 7, 1930 (R. 92, 94). 

On November 21, 1929, the canmending officer of the 10th 
Infantry referred certain correspondence to accused by indorsement, which 
contained the following direction: 

"In canpliance with 5th Indorsement you 
will subnit, with the return of this camnuni
cation, a complete list of your indebtedness; 
with a statement showing the monthly pEcyments 
you can make, to the extent of your ability." 
{R. 96, Ex. 9.} 

In canpliance with the foregoing, accused, on November 28, 1929, re
turned the communication to his camnanding officer by a signed indorse
ment (Ex. 9), reading as follows: 

"I certify that I owe the following emounte 
to the persons and finn.e indicated and this is a 
canplete list of my indebtedness. I can make a 
payment of about $100.00 per month. 
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lat National Bank, .Anniston, Alatr.::na,---- ~g50.oo 
Service Finance Corporation------------- 675.00 
Federal Service Fin~nce Corporation----- 150.00 
Cliff 1.~. Averett ------------------------ 125.00 
Fort Thanas Bank, F,.,rt Thomas, l(v. ------ 330.00 
Dr. Topmueller -------------------------- 34.00 
Dr. Crawford---------------------------- 40.00 
Brotherhood National Bank--------------- 350.00 

TOT.AL $2,654.00 

(Signed) JOEN o. CROSE, 
Captain, 10th Infantry." 

A substantially similar certificate in accused's own handwriting was 
introduced as Exhibit 8 (R. 95, 95), The evidence shows that accused, 
on the date he mede the above certificate, had other outstanding obliga
tions referred to below, not included in the above report. On March 26, 
1929, he drew a nheck in payment of an obligation to R. Kravitz tor 
~75.00, and again on October 31, 1929, a cheok for $55.41 payable to 
R. Kravitz, both of which were protested because of insufficient funds 
on deposit in the bank on which drawn, The First National Bank of 
11.nniston, Alabama. The aggregate amount of $140.41 was therefore due 
(R. 119-121, 141; Ex. 12, 13), which remained unpaid at the time of 
trial, though peyment was frequently requested (R. 122-123, 152), 
(Specification 2, Charge I). 

At the seme time accused was indebted to Private Charlie Bishop, 
Company E, 10th Infantry, who loaned accused $100.00 in March or April, 
1929 (R. 190). This loan remained unpaid until on or about November, 
1930 (R. 191), (Specification 3, Charge I). 

Accused was also on November 28, 1929, indebted to Sergeant 
,Lorenza Sexton, Canpany E, 10th Infantry, to the extent or $115.00 

(R. 198). Sergeant Sexton loaned accused $15.00 in February, 1928, 
and thereafter borrowed ~250.00 from a bank at the instance of accused 
and loaned him that amount during October or November, 1928. Within the 
next two months accused paid Sergeant Sexton ~150.00 (R. 197} but the 
balance of ~115.00 remained due and unpaid until August 5, 1930 (R. 198), 
(Specification 4, Charge I). 

In addition to the foregoing, the evidence shows that accused 
borrowed ::i;600.00 from Walter c. Temple of Rushville, Indiana, who at 
the time of the loan was a sergeant in Ccmpany E, 10th Infantry. This 
loan of ~600.00 was contracted on June 28, 1929, and renained.due until 
part was paid in the spring, and the balance thereof during the latter 
part of 1930 (R. 111-112), (Charge II, Second Additional Charges and 
Specification thereunder). 
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Pursuant to War Department Orders, dated July 7, 1930, · 
accused was relieved fran duty at Fort Thomas, Kentucky, on or about 
August 7, 1930. At the same time he was granted leave of absence 
for 25 days pending change of station to Indianapolis, Indiana {R. 
94, 102). Before leaving his station at Fort Thanas, Kentucky, 
accused executed a certificate of clearance to his commanding officer, 
which was required by post regulations, wherein, among other things, 
he certified that: 

"All personal bills and debts in 
Cincinnati, or in this cm1.':lunity have been 
settled and closed; or arrangements for pay
ment has been made that has been declared 
satisfactory by the parties concerned" 
(R. 94-95; Ex. 7). 

The certificate w&s not dated and the record fails to show exactly 
when it was actually executed. After his leave of absence took effect, 
accused was instructed not to leave the post until he presented his 
clearance to the com.~anding officer in person (R. 102). By 
referring to the date affixed to other papers connected with his 
clearance (R. 106, 105; Ex. 10, 11} and the fact that his assignment to 
quarters teno.inated on August 15, 1930 1 it was reasonably established 
that he executed the certificate on or about August 15 1 1930, as al• 
leged (R. 110). The evidence shows that at. the ti::ne he executed the 
certificate of clearance, not only were the two protested checks 
for $75.00 and Q65.4l drawn to the proprietor of the Fort Thanas Dry 
Cleaning Cor.i.pe.ny, still.due and unpaid, but in addition he had contract
ed a further obligation in the amount of ~3.15, making the total 
amount due the Fort 'l'hcmas Dry Cleaning Company,;;i:193.56, as alleged 
(R. 151, 152}, (Specification l, CharGe I). 

The evidence as to Specifications 6 and 7, Charge I, shows 
that accused, while commanding Company E, 10th Infantry, acted as agent 
for the Fort Themas Dry Cleaning Canpany, in that he agreed to colleot 
money due the Dry Cleaning Ccxnpany from the soldiers or his organization 
for work and services perfo:rmed (R. 114), and was to receive or retain 
ten per cent of the amount thus collected• .At the end of each month 
it was custanary for the Dry Cleaning Canpany to present accused with a 
bill showing the name and the amount due fran each man of the organiza
tion who had work done at the Dry Cleaning Company (R. 115). For a 
time accused delivered to the canpe.ny the actual cash so collected but 
later began to remit by personal checks to the proprietor thereo! 
(R. 117). On March 26, 1929 1 accused delivered such a check, drawn 
on the 1st National Bank of Anniston, Alabama, payable to R. Kravitz, 
the proprietor referred to, for ~75.00, which was protested by the bank 
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on account of insufficient funds. The check having been misplaced, 
was not available as evidence before the court, but the prosecution 
introduced in evidence the formal notice of protest thereof executed 
by the bank upon which it had been drawn (R. 120•121; Ex. 13), 

(S:pecitication 6, Charge I). It was also shown that accused, on Octo
ber 31, 1929, drew a similar check for $65.41 on the same bank, payable 
to R. Kravitz, in lieu of cash for the collections of the month. 
This check was received in evidence, showing on its face that it had 
also been protested for non-payment (R. 119; Ex. 12),(Specification 7, 
Charge I). iir. J. T. Gardner, Vice President of the First National 
Bank ot Anniston, .Alabama, identified both Exhibits 12 and 13, and 
testified that both ch~cks wore dishonored because when the check 
drawn in March was presented accused had no balance on deposit, and 
when the other check was presented accused had insufficient funds to 
his credit (R. 141). After the last check was presented for payment 
accused never had sufficient fund~ on deposit to meet it (R. 145). In 
addition to the two checks above referred to, accused owed a further 
obligation of ~93.15 to the Fort Thomas DrJ Cleaning Company for collec
tions made about a month before he was relieved of ccmmand. 1Jrs. 
Kravitz, wife of the proprietor, testified that accused admitted the 
bill, paid ~40.00 in four payments of $10.00 each, end agreed to pay 
the balance of $53.15 before his departure fran the post (R. 152, 157, 
158). When witness threatened to tell the Colonel unless he settled 
the bill, he replied, "You won't do that, if you do, I will restrict 
my whole canpe.n:y caning to your place of business". He also said, 
"I will get lucky sane day, my pony will cane in and I will pay you" 
(R. 153). Including the dishonored checks, accused was therefore 
indebted to the Fort Thomas Dry Cleaning Ccmpany to the extent of 
$193.71 (R. 131). To that extent he failed to account for the pro
ceeds collected nor did he ever make the checks good (R. 151-152), 
Charge III and its Specification). 

As to Specification 1, Charge II, the evidence already 
reviewed shows that accused was indebted to Sergeant Loranza Sexton to 
the extent of ~115.00 on November 28, 1929, at the time he made the false 
certificate as alleged in Specification 4, Charge I. He continued to 
owe that amount until August 5, 1930 (R. 198) when Sergeant Sexton 
loaned him another $100.00 (R. 197), and accused pranised to pay Sergeant 
Sexton the entire amount due by August 15, 1930. Accused thereafter 
left Fort Thanas and has never since satisfied the obligation though a 
demand for payment was made in a letter addressed to accused (R. 196-200), 
which letter accused never answered (R. 203). Accused still owes Ser
geant Sexton ~216.00 (R. 42). 

In addition to the foregoing, accused obtained a loan frcm 
Corporal Buford Walden, Canpany E, 10th Infantry, on August 11, 1930. 
Corporal Walden borrowed the money on his own note at the :fort .Themas 
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Bank in the emount of $80.00. Sergemt Sexton indoraed the note, 
but Sergeant Heater and Sergeant Tobe Kindred, both.of Canpany E, 
10th Infant17, verbally agreed to be responsible for the obligation 
(R. 210-211; l\!x:. 16, 18). For this note Corporal Walden obtained 
$75.oo, which was in turn loaned to accused who pr~1sed to repay the 
loan b7 SeptEl!lber 1, 1930, but then and thereafter failed to do ao. 
Corporal Walden and Sergeant Kindred each contributed $40.00 to pey 
off the note (Ex. 18), Speci!icatian 3, Charge II). 

As to the Specification, First Additional Charge, the eVidence 
shows that ac~used approached 2nd Lieut. }(fron S, Baker, Medical Re
serve Corps, Fort Thanas, Kentuck,r, aane time before accused left the 
post, and induced him. to sign, as co-maker, a note tor accused in the 
emount of $350.00 at the Morrie Plan Bank (R. 174) • Lt, Baker testified 
that accused led him. to believe that he needed $350.00 i,n order to 
clear him or ·a11 obligations before leaving the T1cin1ty of :rort Thanas 
(R. 175-176), With this understanding, and nth the expressed aseuranoe 
of accused that he would meet the p~ents when due, witness was induced 
to sign the note. Thereafter, on September 9 or 29, 1930, witness 
was notified by the bank that accused failed to meet a payment when 
due (R. 175). · 

Evidence for the Defens,. 

The .defense recalled Ca:ptain R, 7• Fairchild, 10th Infantry, 
Post Adjutant; w.b.o identified Memorandum No. 1031 Fort Thanae, Kentucky, 
August 20, 1926. 'l'b.e memorandtlll ,re.a received in evidence and mows that 
the Post Camnander on that date issued orders to prohibit any individual 
or organization within the camnand to act as collecting agent for pri
vate corporation• or persona doing business with the personnel on the 
post (R. 219; Rx. A) • 

.lccused,·on advice o! oounael, chose to remain silent before 
the court (R. au,;-225) • 

4. The eVidence for the prosecution thua eetablishe• the ex
ecution bT accused of a certificate to the effect that he wa• indebted 
only' to eight tizme and persona ae set out in the oertiticate, and 
that accueed a~ that tim.e owed the other debts as alleged 1n Specitica
tione 2, 3 and,, Charge I, and in the Speoit1cation1 Charge II, Second 
Additional Cl:utrgea. It ia clear that accused had }9lowledge of the 
emitted debta and that he deliberat~ concealed tha:ll because one cov
~d mone;y embezzled by him and the other· three were tor loans trcm 
soldiers of hie c<:mP&lJY• The evidence turther eatabli~hea the execution 



of the certificate or clearance as alleged 1n SJ)ec1r1oation 1, 
Charger, and that it was talse because he deliberately' emitted 

. theretran hia debt to the. Fort Thana.a Dr.r Cleaning Cmpa?)J" covering 
money collected tor that canp~ but not paid over to u. 1be · 
evidence further establishes that accused drew two ohecka on the 
First :National Bank or J.nniston, Alabama, as alleged 1n Speeif'ica-,. 
tiona 6 and 7, Charge I, that they were protested by" the bank when 
presented because he had insuf'ticient funds on deposit to meet them, 
and that they have ever.since remained unpaid. The circumstances 
under which the checks ore drawn, Viz., to cover collection• made 
by' him and which it was his duty to pranptly pay over to the creditor, 
justified the findings ot guilty. J.a to the Speci1'1oat1on, l!'irst 
Additional Charge, the eVidenoe shows that accused induced M,rron s. 
Baker, a reserve otf'ioer, to sign his note tor $350.00 by means or 
the false representations alleged, and that he received the mon97 trcm 
the bank on. this note • .All of the acts above considered were talae 
official reports or false representations knowingly and deliberately 
made, or dishonest failure to pay over money- collected by" him for 
another which he was duty bound ~o turn over pranptly, and therefore 
in each instance constituted conduct unbecaning an officer and a gentle
man in violation of the 95th Article o~ War. 

The eVidenca also establishes the indebtedness to soldiers of 
his canp8Jl1' as alleged in Speciticationa land 3, Chal"ge II, and his 
neglect and failure to pay them when due in accordance with his 
pranise. This constitutes a violation ot the 96th Article of' War • 

.u to the Specification under Charge III, the court made 
certain exceptione and substit~tiona, finding the aocused not guilty 
ot the excepted words and guilty ot the substituted wards and or the 
charge. The only' material change in the specification resulting f'ran 
the action ot the court was the finding that the mon97 entrusted to 
him was itmoneya ot enlisted men ot Ccmpa.ny E, Tenth Intantr.r• instead 
ot ".money ot the oanpany funds, Canpany E, 10th Int'antl"Y'", aa alleged 
in the apeaitioation. A variance in allegation and proot as to owner
ship ot property alleged to have been stolen or embezzled is no1'lla1Jy 
:tatal to the conviction. In the instant case the variance is immater
ial. The accused was fully apprised by the language u1ed in the 
original specitioation ot all the elements or the otfense charged 
against him and the erron-eoua legal· ooncluaioJ;t ot the drafter or the 
specification that the money pertained to the "oanpany funds" rather 
than to individual enlisted men did not deceive,the accused, hamper 
his defense, nor otherwise materially adversely affect him. One 
substantial test as to whether or not the variance is material is to 
detennine whether or not the record ot trial in its entirety' could be 
used to sustain a plea in bar of trial tor a second prosecution by the 
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Government for- the same offense. In the opinion of the Board or 
Review the record would sustain such :plea. The findings of the 
court under Charge Ill and its Specification are valid. 

~. The accused was arraigned on October 30, 1930, on the orig
inal charges and specification•, at which time the defense interposed 
a plea of insanity. The trial of the case was thereupon continued, 
and accigd was sent to Walter Reed Hospital where a board of medical 
otticers7appointed to examine into and report ui,on hi• mental condi
tion. On March 3, 1;31, the court reconvened to proceed with the 
cue, when the prosecution ottered in evidence a deposition ot Major 
P. s. Madigan, Medical Corps, Chief or the Nauro-Psychiatric Section, 
Walter Reed General Hospital (R. ll; Ex:. l), who testified therein 
substantially, that he was president or the board of medical officers 
that was convened pursuant to verbal authority of the Canmanding 
General, Walter Reed Hospital, to examine into and report upon the 
mental condition or accused. He identified the report of the board 
attached to the deposition, also his own signature and that of Major 
c. c. Odan., Medical Corps, and 1:Ie.jor Williem c. Porter, Medical-Corps, 
who were the other members of the board detailed to assist in the 
examination ot accused. The report shows that accused was admitted 
to Walter Reed Hospital for observation on Novsnber s, 1930, and remain
ed under the observation of the board until Decanber 19, 1930. The 
report shows that the board considered the original charge sheet, 
dated September 23, 1930, and the additional charge sheet, dated Octo
ber 29, 1930, as well as evidence subnitted for the :prosecution and 
the defense. The board also considered a letter subnitted by the 
wife of accused who related sane unusual peculiarities observed in 
accused's conduct. The board also received information that the father 
ot accused had at one time been a patient in the·state Hospital tor 
the Insane at Ind1anapol111, Indiana• .ltter observing accused since 
hie admission to Walter Reed Hospital the board found as tollowa: 

•On admission to this hospital patient appeared depressed 
and worried and wept when discussing his financial affairs or 
his family. Was oriented as to time, place and person. Stat
ed that he had contemplated suicide but believed it to be a 
cowardly act. Stated that certain officer• at Fort Thanaa 
had persecuted him in their attempts to get him out ot the 
service. He was quite hypochondriacal, canplaining ot head
ache and various minor ailments, but aside tran am1ld, chronic 
sinusitis, no physical disability has been found. 

For a short :period after aonl1ssion he asked for ~notics, 
but tor the past month has made no such requests and has not 
required a.DY aid in this respect. He has expressed nothing that 
is definitely delusional, has denied halluoin~tiona, and no 
p117chosi~ has been demonstrated. 
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At the present time tears cane into his eyes when 
speaking about his financial affairs, the future of his 
family, or, the possibility of court.martial proceedings. 
At such times he offers no defense for his actions but 
does express great contrition and self-sympathy. At such 
times canplains of subjective nervousness. Frankly states 
that if he were out of debt that he would be all right in 
every we:y. 

Aside fran the sinusitis, maxillary, left, mild, sub
acute, he has no disability or condition which would prevent 
him fran perfonning full military duty. 

The board, having examined Captain John o. Crose, 
0-7128, Infantry, D.O.L., fran a medical point of view to 
determine his mental capacity and condition to learn whether 
he has suffered or does suffer fran any mental defect or de
rangement marking him as either temporarily or permanently 
abnormal, and, having considered the history of the case and 
ell infonnation available, agreed on the following findings: 

FINDllirGS: 

l. Tb.at there was no feature ofabnonnality 
in the mental condition of Captain John o. 
Crose, 0-7128, Infantry, D.O.L., which ren
dered him not susceptible to ordinary human 
motives or appreciation of right or wrong 
or to the nonnal control of his actions on: 

' June 1, 1927; 
March 26, 1929; 
October 31, 1929; 
ll'ovember 28, 1929; 
August 9, 1930; 
August 15, 1930; 
September l, 1930; 
September 5, 1930; 
September 23, 1930; 

the dates of his alleged wrongful acts. 

2. That, at the present time, there is no feature 
of abnormality in the mental condition of 
Captain John O. Crose, 0-7128, Infantry, D.O.L., 
which renders him not susceptible to ordinary
human motives or appreciation of right or wrong 
or to the normal control of his actions, and, he 
is capable of conducting his defense intelli
gently." 
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The defense introduced in evidence two depositions of Mrs. 
Florence Cones of Thorntown, Indiana, who testified in substance that 
accused's mother died.at the time of his birth; that when he was 
12 days old "he was brought to my home where he was reared" (R. 12; 
Ex. 3). She also knew his father well before he died and sul:mitted 
with her deposition a certificate of the Superintendent of the Central 
State Hospital at Indianapolis, Indiana, showing that accused's 
father had been an inmate there, admitted January 30, 1884, at the 
age of 32, diagnosed, amo~g other things,as Melancholia, violent; had 
threatened violence to self and others; discharged November 20, 1884, 
cured; again admitted A~ril 2, 1885, diagnosed 1;e1ancholia Rec., 
mistakes persons and strangers for near relatives; in conversation a 
confusion of ideas; discharr,ed October 6, 1885, cured (R. 11; Ex. 2). 
In Exhibit 3 witness testified that she alw8.'Js considered accused 
well balanced mentally until about April, 1929. At that tL~e she 
saw him after an absence of several years when, "I was greatly surpris
ed at his changed condition and the way he acted. He appeared to be 
mentally unbalanced, and acted very peculiar. He would often leave 
the house and be gone for several de.ya at a time without even saying 
a word about where he had been. He appeared to be extremely nervous, 
and would make unintelligent remarks.*** It is my opinion that since 
.April 1929, Captain Crose· has not at all times been responsible for 
his acts." 

The defense also introduced in evidence depositions of George 
w. Ritter, a salesman, 4212 Sunset .Avenue, Indianapolis, Indiana, and 
I.:ielva Ritter, of the same address, who in substance testified that they 
had knovm accused since childhood. While stationed at Fort Thanas, 
Kentucky, accused since the fall of 1929 visited in their home on 
several occasions. Both, for similar reasons given, ex:pressed opinions 
that accused was not at all times able to distinguish between right 
and wrong (R. 12; E:c. 4, 5) • 

Several witnesses appeared for the defense. 1,t,-ron s. Baker, 
I,Iedical Reserve Corps, became intimately acquainted with accused during 
the time accused was stationed at Fort Themas. He observed that he 
was often depressed and that at times he would cry like a child (R. 13, 
14). For various other stated reasons witness was of opinion that ac
cused was not capable to look after his own affairs {R. 17, 18). Mr. 
R. Kravitz and Mrs. Kravitz of Fort Thomas often saw accused cry when 
he came into their place of business to adjust his financial obliga-
tions (R. 21-22, 30-31). Ralph w. Rogers, Chaplain, Fort Thanas, 
Kentucky, was intimately ac~uainted with accused. Before any charges 
were brought against accused, witness had suggested to 1iajor Dow, 
Medical Officer, that accused should be observed for his mental condi
tion (R. 24). lie stated his reason:. 
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"As a rule, Captain Crose seemed to be 
laboring under a mental condition rather than 
abnonnal in that discussing various conditions, 
more especially, and conditions of the Post, 
he would break down and cry, which seemed to me 
rather peculiar and then learning of the various 
things that he had done, led me to question 
whether he really was nonnel or not." (R. 25) 

Sergeant Tobe Kindred and Sergeant Loranza Sexton, both of Canpany E, 
10th Infantry, testified in substance that accused appeared mentally 
unbalanced at times. 1':embers of the company frequently saw him crying 
before and after charges were brouvit against him (R. 31-45). 

Lieutenant Colonel Everett N. Bowman, 10th Infantry, appeared 
tor the prosecution in rebuttal. In substance he testified that in his 
opinion accused was responsible for his acts (R. 45-58}. Major Harry 
B. Crea, 10th Infantry, who served as battalion commander of accused 
rran June, 1928, until about August, '1930, testified in substance that 
he observed nothing to cause him to doubt accused's mental responsi
bility ra. 58-59). 

6. Pursuant to paragraph 63, :Manual for Courts-Martial, the 
court had jurisdiction to try the issue of insanity. The defense was 
given every opportunity to present its case. The court considered 
all of the evidence, saw and heard the witnesses on the stand, and it 
must be presumed that proper weight was. given to the credibility of 
each. After due consideration, the court voted on the issue and found 
accused sane. In the opinion of the Board or Review, the record of 
trial raises no reasonable doubt as to the sanity of accused. 

7. His statement of service as shown by the A:r:my Register is 
as follows: 

"2 lt. Inf. Sec. O.R.c. 15 
Aug. 17; accepted 15 Aug. 17; active 
duty 15 Aug. 17;, vacated 8 Nov. 17; 

·capt. of Inf. u.s.A. 22 Aug. 18; 
accepted 11 Sept. 18; hon. dis. 30 
June 20. - 2d lt. of Inf. 26 Oct. 
17; accepted 8 Nov. 17; l lt. (temp.) 
26 Oct. 17; 1 lt. 22 Mey 18; capt. 
l July 20." 
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s. 'i'b.e court was legally constituted. No errors injuriously 
affecting the substantial rishts of accused were ccrnmitted during the 
trial. In the opinion of the Board of Review, the record of trial 
is legally sufficient to support the findincs and sentence, and 
warrants confirmation thereof. Dismissal is mandatory for violation 
of the 95th Article of \'lar. 

lt!ft:.r eI'~7udge Advooate, 

a :h.(3:. .. ,..,_.,, Judge Advocate., 

~~-----~----~------~--~• Judge Advocate. 
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WAR DEPAR.IMENT 
In the Office of The Judge Advocate General 

Washington, D. c. · 

Military Justice I"',•:, •••. \: 21.· ·.·.:C.M.No. 195562 

UNITED STATES ) THIRD CORPS AREA. 
) 

vs. ) Trial by G.C.M., convened at 
) Fort Eustis, Virginia, April

Private CHABLES K. STOVER ) 20, 1931. Three (3) months 
(6836228), Service CanpaJ:ly', ) confinE1D.ent and forfeiture of 
34th Infantry. ) $14.00 per month for a like 

) period. Fort Eustis, 
) Virginia. 

OPJNION of the BOARD OF EEVIEW 
McNEIL, CONNOR and BRENNJiN, Judge Advocates, 

ORIGIN.AL E:tAMINJ.TION by DINSMORE, .1udge Advocate • . 

l. The record of trial in the case of the soldier named above, 
having been examined in The Judge Advocate General's Office, and there 
found legally insufficient to support the findings and sentence, has 
been examined by the Board of Review and the Board su'an.its this, its 
opinion, to The Judge Advocate General • 

2. •The accused was tried upon the following Charge and Specifi-
cation: 

CHA.EGE: Violation of the 86th Article of war. 

Specitication: In that Private Charles K. Stover, 
Service Canpe.ny, 34th Infantry, being on guard 
and posted as a sentinel, was at Fort Eustis, 
Virginia, on or about March 26th, 1931, found 
sleeping upon his post. 

The accused pleaded not guilty to, and was found guilty of, the Charge 
and Specification. No evidence of previous convictions was introduced. 
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He was sentenced to be confined at hard labor for three months and to 
forfeit fourteen dollars per month for a like period. The reviewing 
authority approved the sentence, directed its execution, and designat
ed Fort Eustis, Virginia, as the place of confinE111ent. The sentence 
was published in General Court-Martial Orders No. 151, Headquarters 
Third Corps Area, May l, 1931. · 

3. The evidence for the prosecution shows that' at 11:00 p.m. 
on March 26, 1931, accused was posted as a sentinel of the second relier 
of' the 34th Infantry Motor Park Guard at :i!'ort Eustis, Virginia. ms 
tour on post was fran ll:OO p.m. to 1:00 a.m. (R. lO, 14-16, Ex. 2). 
The written Special Orders for the sentry, in addition to other usual 
instructions, required him to patrol inside the Motor Park, to "carefully 
examine the interior of all open garages, the closed garages and the 
paint shop", to see that the doors of all buildings are closed and lock
ed and to· allow no vehicles or o·~her government property to be removed 
fran the ?ark without authority (R. 12, Ex. l). It was also custane.ry 
during the winter for the sentry to go into the dispatcher's office 
to "keep an eye on the f'ire because of the fire hazard and also to keep 
the tire going" (R. 13). Fran 25 to 30 minutes would be required for the 
sentry "to inspect all these buildings" (R. 16). About 12:15 a.m., 
Second Lieutenant WilLiem J. Latimer, Jr., the Officer of the Day, rode 
his motorcycle twice around the park which comprised the post of the 
senti~el, but could not find him (R. 6). Accompanied by the Corporal 
of the Guard, he then walked around the post, but neither was able to 
locate accused (R. e, 15), whereupon Lieutenant Latimer sent the Corporal 
to the guardhouse to turn out the guard, and he himself went into the 
dispatcher's office. Upon tirst entering, Lieutenant Latimer looked 
around, but did not see accused. The fire in the stove was burning 
brightly. The stove door was open and the glare from the fire blinded 
him so that he could not see in back of the stove. ·Lieutenant Latimer 
was in the roan about two minutes, and as he was about to leave the 
office, he heard "some rustling" in a ~orner of the roan and then ob
served accused emerging fran behind the stove. Accused "was in a very 
dopey condition and looked as though he had been asleep". ms gun was 
in an opposite corner of the roan. Upon being questioned, accused 
stated that he had gone into the dispatcher's office to see about the 
fire in the stove. He said he had not heard the Officer of the Day in 
the Park (R. 6, 9, 10). Lieutenant Latimer did not see the sent:17 
asleep, but testified• "There ts no doubt in m:, mind whatever but what 
the sentr-J was asleep" (R. 7). During the entire inspection the Otfioer 
or the Dey was not challenged by the sentry (R. 10). 

The acoused testified that on the night in question he heard 
a noise in the dispatcher's otf'ice and went in to investigate. While 
inside he stirred up the fire. He also wanted to get his feet warm. 
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He denied that he was asleep at any time. He heard the Officer of the 
Day when he came into the Park but went into another building to inspect 
it and the Officer of the Day passed while he, the accused, was inside the 
building. The Officer or the Day was too far away to be challenged 
(R. 17-18). 

Captain David H. Finley testified that accused had been a member 
or his canpany for about a year, was a soldier or excellent character, 
and he would believe the statement made by him (R. 19). 

4. The evidence shows that accused was on guard and posted as a 
sentinel as alleged in the Specification of the Charge, and that, when 
found by the Officer of the Dey, he was in the dispatcher's office, a 
place where he was required to go to observe the fire and keep it going. 
Ko witness saw accused asleep, or even sitting down or reclining in an 
attitude of sleep. Testimony that he failed to challenge the Officer 
·ot the Dey during his three rounds of the Motor Park, and that, when 
found in the dispatcher's office, he "was in a very dopey condition and 
looked as though he had been asleep" is too uncertain in probative 
effect to furnish a foundation of substantial evidence tor a finding 
that he was asleep. The testimony of the Officer of the Dey is based 
entirely upon a conclusion which of itself is insufficient to warrant 
conviction. 

5. The charge sheet shows that at the time of the CCJll!lission 
or the offense accused was 19! years of age, and that he enlisted on 
Karch 27, 1930, with no prior service. 

6. For the reasons hereinabove stated, the Board of Review 
is ot the opin~on that the record of trial is legally insufficient to 
support the findings and sentence. 

Judge Advocate. 

Judge Advocate. 

To The Judge Advocate General. 
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?..Ullta17 hetf.ce WAR DEPARTMENT 
C+Ji{. 195681• 

Ol'FlC& OF THI JUDGE ADVOCATE GENERAL 

WMHIHG"n)H 

~~IO, t 'i l. 
17lTI!ED S!A.1'1'S ) THIBD CORPS AREA 

) 
TS• ) T:rial by ll.c.:u. convened at 

) Fort George G. :rteade, JJs.r;y
Corporal WILLI.AM E• S"l'ilSBURY ) l&nd, March 26 and 27, 1931. 
(ll-2381338), Comp~ E, Second ) Dishonorable discharge and 
T&nk Regiment. J confinement for four (4) years.

J Penitentiaey. 

HOLDING by the BOA.ED OF REVIEW 
McNJHL, CONNOR and lmENNAN, J'll.dge .A.dvooatu 

1. The record of trial in the case of the soldier mmed above 
has been examined by the Boa.rd of Review. 

2. The a.ccu.sed was tried upon the following t.'harge and Speoifi• 
oatio:u 

CHARGE& Violation or the 93rd .lrticle of War. 

Specifications In that Corporal William E. Sta.nsb11?7, 
Conxpa.~ IIJl:lt, Second Tank liegiment, did, at .l!'ort 
George G. Meade, ?:a.ryland, on or a.bout l!'ebruar,r 14, 
1931, commit the crime of sodomy, by feloniously 
and against the order of nature having carnal con
nection with Private Herbert F. Goney. 

He pleaded not gtdlty to, and was found guilty ·of, the Charge and 
Specification. No evidence of previous convictions was introduced. 
He was sentenced to dishonorable discharge, forfeiture of all pay 
and allowances due or to become due, and confinement at h&rd labor 
for four (4) years. The reviewing authority approved the sentence, 
designated the United States Penitentiary, Atlanta, Georgia, as the 
place of confinement, and forwarded the record pursuant to the pro
visions of Article of War~. 

3. In view of the conclusions of the Boa.rd of Review, herein• 
after expressed, a statement of the evidence in this case is not 
necessary. Only one witness, Private Herbert F. Goney, Conxp&?Jy X, 
2nd Tank Regiment, testified directly aa to the commission b;r ac
cused of the alleged offense (R. 9-2ot. Thia witnes1' story- is 
difficult to bel.ieva. lJ'pon being recs.lled J&ter in the trial, this 
witness admitted.t!Bt he had told con£l1cting stories about the mat
ter a.nd had deliberately lied in some respects (R. 40-43 J. The onl7 
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other material. testimony tending to establish accused• a guilt was the 
testimony of Private Kenneth .u:. FraTel. 59th Service Squadron lR• 20 .. 
23), Private Stanl.197 .&.. Ieppley, lat Medical Regiment lR• 23-27), 
Private James E. Cordell, Co. c. lat Tank Regiment lR• 30--33), and 
l'riTat• W'. c. Bess, Co. c, lat Tank Regiment lR• 33--34), all of whom 
testified to an adai111ion made by the accused, which admission waa 
substantially a conteuion. The ac01.,Uled took the stand a.a a. witness 
and testified in sharp eu;id direct contradiction to the testimony given 
by 1ritneHes tor the prosecution. He unqualifiedly denied the act 
charged against him, a.nd stated that the tour printes referred to 
above who testified to his admissio~ testU'ied talaely. 11'ter the ac
cused complried hi• testimony, HTeral witnesses were called by the 
court and were questioned in regard to the condition of accused as to 
sobriety at the appro:x:im.ate time the offense was alleged to have be~ 
committed. Upon the completion of the testimony of' these witnesses 
the court took a recess. When the court resumed its Bitting, the law 
mam.ber made the following statement: 

"The court would like to hear evidence aa to the 
reputation of the witnesses Cordell and Besa, tor 
tl"lrl.h and Teraoit;y, and a.lao ot Fravel and Kepple;y. 
Row long would it take the trial judge advocate to 
secure that teatim.o~t• (R. 68). 

Thereupon the court took a short recess and the trial judge advocate 
produced for the court five or six witnesaes who were examined as to 
the reputation ot the witnesaea named tor truth and veracity. Upon 
the conclusion ot the testilllocy ot these Witnesses the court closed 
and found the accused guilty of the Charge and Specification. 

With the exception ot Printe Goney, the witnesae1 <1' the prose
cution. were not impeached bf the def"enae. It 11 well settled that the 
introduction ot character testimony to eupport the character ot an un
impeached witneas ia rft"eraible error. Ford T. U.s. (CC.&.) 3 F. (2d) 
10-'; Harris v. U. B. (CC.&.) 16 F. (2d) 117; Bolling Te U.S. (CC!) 18 F. 
(2d) 863. In the oue last cited the court, while recognizing the rule, 
held that upon the 'llhole record the rights of the accused were not 
materially adversely attected. In the instant case, it is clear that 
serious error was committed bf the court in receivin& the testimony ot 
witneaaes in support ot the charaoter or certain Witnesses tor the 
prosecution• and that paragraphs 75, 111, and 124~ Manual tor Courta
){artial, were therebf infringed. The events of the trial as stated 
briefly above establish that thia error in the admission ot evidence 
injurioual7 atteotecl the substantial right• ot the accused. 

• 2 ·- I 
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4. For the reasons here1nabove stated, the Board of Review 
holds the record of trial legally insufficient to support the find
ings and sentence. 

[&tr /!r~J'.d&& Advocate, 

~h · Q4 ••• •-1 J'.dge Advocate, 
/ 

_-11.Cva_:...::..:m~:::::,..:::~::...(.~4~-:!"":;j1C::.~1==-__;J'u.dge Advocate• 





w.&.R DXPJ..RIMD'l 
In. the Ottioe ot The Judge Ad.Tooate General 

Washington, D. c. 

Military Jwstioe 
O. M. No. 195705 

UNITED STATES ) J'IRST ca.v.AI.Rr DIVISIW 
) 
) Trial by G. c. M•• convened at 
) Fort Bliss, Texas, Mt.y- 4 1931. 

Private mans o. 1 
TfSON ) Dishonorable discharge and con

(aa52e27), Headquarter• ) tinsnent tor seven and one-halt 
Troop, 2d Cavalry' Brigade. ) (?i) yee.r•• Di•cipliJll.17

) Barracks. 

EOLDmG by the BO.A.RD cg REVIEW 
MoNEIL, CONNOR e.nd BRENNAN, Judge Advocates. 

l. The record or trial in the case of the soldier named above 
has been axam1lled by tlre Board ot Review. 

2. The accused was tried upon the following Charges and Speci
tioations: 

CHlBGE I: Violation or the 58th Article of War. 

S:peoitication: In that Private Thanas o. Tyson, 
Hq. Tr. 2nd Cavall7 Brigade, did at Fort 
Bliss, Texas, on or about February 21, 1931, 
desert the service or the United States and 
did remain absent in desertion until he was 
apprehended at Los Angeles, California, on or 
about March 4, 1931. 

CHARGE II: Violation of the 93rd Article of We.r. 

Speoit1oat1on: In that Private Thanas o. Tyson, 
Hq. Tr. 2d Cave.lr;r Brigade, did at Ji,ort Bliss, 
Texas, on or about February 21, 1931, felon
iously- take, steal, and carr.r away one pistol, 
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autcmatic, Colt, value about $26.38; one pistol 
autanatic Savage, value about *38.50; one Glass, 
field, with cue, value about *39.00; one o:rti
cer's Sem Browne belt, less shoulder straps, 
value about $12.50; one wrist watch, value about 
$125.00; one wriat watch, value about $40.00; one 
pair cotton O.D. long trousers, ~alue about $3.50; 
one wind-breaker jacket, value about 1!5.50; and 
about $10.00 in cash, total value about $300.38, 
the property of 1st Lieutenant Donald H. Nelson, 
Cavalry. 

He pleaded not guilty to, ani was found guilty ot, the charges and 
speciticationa. No evidence o:r previous convictions we.s introduced. 
He was sentenced to dishonorable discharge, forfeiture or all pay-
and allowances due or to becane due, and confinement at hard labor tor 
seven and one-halt years. The reviewing authority approved the sen
tence, designated the Pacific Branoh, United States Diaciplin8.J.7 Bal'
raoks, iloatraz, California, as the place of continement, and for
warded the record tor action under Article ot War 50k. 

3. The evidence shows that accused absented him.self without 
leave !'ran Fort ~l1as, Texas, on February 21, 1931, was dropped as, 
a deserter on .l'~ruary 22, 1931 (R. 7; :Ex. 1), and, on March 4, 1931, 
was turned over to the Police Depar1211.ent ot Loa mgelee, California, 
"by the Railroad Canpany as a vagabond" • .A.t that time he was dressed 
in old working clothes and said that he ran away tran the JJ:my- and 
wanted to get back into it as soon as he could (R. 20; Ex. 2). 

The evidence further shows that accused had been working aa 
striker tor Lieutenant Donald H. Nelson, Cavalry; that on the day in 
q.ueation he was in the Lieutenant's quarters (R. 9): that the Lieu
tenant gave him a W1"itten list ot things he wanted him to do, 
then le~ his quarters about 2:15 P• m., returned about 5:30 P• m. 
and atta:npted to get in touoh with accused but could not find him; 
that about 8:15 P• m•• he checked his belongings in his quarters and 
tound the property alleged in the Specification o:r Charge II, and 
of the approximate value therein stated, to be missing (R. 10); that 
so tar~ Lieutenant Nelson knew no one other than accused was in hie 
quarters during the afternoon (R. ll); that accused had unlimited· 
access to his unlocked quarters, as in tact did any other person; 
that th&y were in disorder after accused left and that none of the 
work outlined tor accused had been accanplished; that all of the prop
erty" waa more or less in a ecmoealed condition but not under lock 
(R. 13), and that accused should not have known the location ot the 
property (R. 14). 

-a-
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The defense counsel stated in his closing argument that none of 
the stolen property was recovered and none of it was found in accused's 
:possession. 

4. The single substantial question presented by the record 
of trial in the instant case is the sufficiency of the evidence to 
support the conviction of Charge II and its Specification. The 
unoontroverted evidence for the prosecution, in the opinion of the 
Board of Review, is too slightly inculpatory in effect to even 
approximate proof' of the alleged larceny by the accused. Though he 
had the opportunity to take the stolen articles and his disappearance 
was contemporaneous with that of the property, it is elso reasonably 
possible that another, knowing of accused's sudden departure, took 
advantage of it as an opportune time to go to Lieutenant Nelson•s 
quarters and camnit the larceny alleged. Proof of mere opportunity-
to cCl!lm.1t a crime is not sufficient to establish guilt (C.M. 154726, 
Hall; B'JD.tain v. State, l5 Tex. A.PP• 490). .The proved fact that 
accused absconded at the time the larceny in the case in hand was can
mitted is circumstantial evidence tending to show him to be the perpe
trator of' the crime (Alberty- v. u.s., 162 u.s. 499, 510; France v. 
State, 60 s.w. 236, 2:38). 

The prota,ive quality, value, and test of sufficiency of 
circumstantial evidence in criminal proceedings is oanprehensively 
expounded in the following excerpt fran the char~e of the Federal 
Circuit Court to the jury in u.s. v. Hart, 162 Fed. 192, 196-197: 

"The value of' such evidence depends 
mainly on the conclusive nature of the circum
stances relied on to establish the controverted 
fact. Where circumstances are relied on entirely 
to justify a conviction, the circumstances must 
not only be consistent with guilt, but inconsist
ent with innocence. Just what state of circumstan
ces will amount to proof can never be a matter of 
general definition. That circumstantial evidence 
is not only legal evidence and proper to be con
sidered by you but a well-connected train of 
circumstances is as much conclusive of a fact 
as the greatest array of direct evidence. 'l"n.e true 
test always of such evidence is the suf!icienoy
and weight of the evidence to satisfy your minds 
and consciences to the exclusion of every reason
able doubt of defendant's guilt.• 

http:cCl!lm.1t
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And the Manual for Courts-Martial declares (p. 63): 

"A reasonable doubt may arise fran 
the insufficiency of circunstantie.l 
evidence, and such insufficiency m,ry 
be with respect either to the evidence 
of the circumstances thsnselves or to 
the strength of the inf'erence fran 
them." 

See also the leading caae of People v. Ra.zezicz, 206 N. Y. 269 1 99 
N. a. 557. 

Applying the test of aufficienoy as fonnulated in·U. s. v. 
Hart, supra, to the circumstantial fact of flight of accused consider
ed 1n connection w1 th his opportunity to steal the property or 
Lieutenant Nelson, we have no difticulty in reaching the conclusion 
that there is a clear failure of proof of guilt on his part. In Alberty 
v. u. s., 162 u. s. 499-511, the Supreme Court of the United States con
damned the proposition that the circumstantial fact of flight alone 
is sufficient to create a presumption of guilt, the court remarking 
in its discussion of the subject: 

"While undoubtedly the flieht of the 
accused ia a circumstance proper to be laid 
before the jury, as having a tendency to 
prove his guilt; at the same time, as was 
observed in Jwan v. The People, 79 N. Vi. 593, 
'there are so many reasons for such conduct 
consistent with innocence, that it scarcely 
canes up to the standard of evidence tending 
to esteblish guilt, but this and similar evi
dence has been allowed upon the theory that 
the jury will give it such weight as it de
serves, depending upon the ·surrounding cir
cumstances. •• 

Moreover, as desertion without apparent cause is of such freq_uent 
occurrence in the military service, the disappearance of a soldier 
who had opportunity to canm.it a crime would hardly justify more 
than a suspicion against him in respect thereof. In Buntain v. State, 
supra, as in this case, the q_uestion on appellate review was not one 
of weighing oonflicting evidence or passing upon the credibili~ of 
witnesses or determining whether facts relied on to prove the ultimate 
fact in issue were thsn.selves proved, but merely the q_uestion of law 
whether certain circumstantial facts established by the evidence of 
record justified the conclusion of guilt as a logioal inference fran 
such circmnstantie.l facts. On that tuestion that court said: 

"While we may be convinced of t~e guilt 
o~ the defendant, we cannot act upon such con
viction Ul'l.less it is founded upon evidence which, 

-4-
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under the rules or law, is 4e~ed suftioient 
to exclude every reasonable b1potheais dXOept 
the one ot defendant's guilt. We must look 
alone to the evidenoe as we find it in the record, 
and applying to it the measure of the law, e.scei
tain whether or not it tills that measure. It will 
not do to sustain convictionabased upon s~piciona
* * *• It would be a dangerous precedent to do so, 
and would render precarioua the protection which the 
law seeks to throw around the lives and liberties 
of the citizens.tt 

In a word: justice according to law demands more than that accused 
be guilty; it demands that he be proved guilty. 

The evidence for the prosecution in this case stands uncontro
verted in the record. ~cording that evidence the na.ximum c£ reasonable 
probatory effect, we conclude that the conviction or laroeIJY in this 
case must be set aside because (to adopt the language or the New York 
Court ot J.ppeala in·the circunatantial evidence case of People v. 
Razezicz, supra), "The inferenoEB fran the facts eho,m. are not su1'fic1ent
ly conclusive as we have seen to exclude all other inferences and to 
justif,7' the judgxnent obtained against him." 

5. The aocu.sed enlisted July 9, 19?.9, and was 20 years old at 
the time of the canmission or the orfense1 

6. For the reasons hereinabove stated, the Board of Review holds 
the record of trial not legally sufficient to support the findings of 
guilty of Charge II and its SJ;)eetf1cat1on, but legally aurticient 
to support the findinge of guilty of Charge I and its SJ)ecif1oat1on, 
and onl._v ~o much or the sentence as involves dishonorable discharge, 
rorf$1ture or all pay and e.llowanoes due or to beccm.e due, and con
finement at hard labor for two e.nd one-half years. 

http:citizens.tt




WAR DEPARTMENT 

OFFICE OF THE JUDGE ADVOCATE GENERAL 

Board or Review WASHINGTON 

C. M. No. 195772 

UNITE.D ST.A.TES ) 
) 

vs. ) Tl:'ial by G. c. M., convened 
) at Baltimore, Maryland, .lpril

Captain HE&D Wli'P.Rl!CRT ) 21st and Mey 13th and 14th,
(0-742'1), Ordnance De )' and at Aberdeen Proving Ground, 
partment. ) ~ 7th, 8th, and 9th, 1931. 

) Dismiaeal. 

OPINICN by' the BOA.RD or Rll!vIEW 
McNEIL, CClmQR and GUEIUN, Judge J.dvocatea. 

l. The Boe.rd or Review ha.a examined the record or trial 1n 
the case or the otticer named above and sulmita this, its opinion, 
to The Judge Advocate General. 

2. Accused waa tried upon the following charges and specifica
tions: 

C8lim I: Violation or the 93rd .Article ot War. 

Specification l: In that Captain Read Wipprecht, 
Ordnance Department, then camnandi:ng otticer ot 
the.44th Ordnance Canp8XIY' and ot'ricial custodian 
of its ean.:p8.D;Y tund, did, at Bel.Jir, Maryland, 
on or about lJareh 14:, 1929, feloniously snbezzle 
by' traud~ently connrting to his own use four 
certain United States GoTermnent Libert,- Bonda 
of the agg.regah value ot$400.oo, part of such 
can:p8JlY fund, property of.that CaD.P8ll:1 for the use 
or the enlisted men thereof; entrusted to him as 
auch otticial custodian pursuant to J.:mJ:/ Begula
tiona for the use and benefit of the enlisted men. 

Specification a: In that Captain Read Wipprecht, Ord
nance Department, then camnending o:tt1cer or the 
«th Ordnance Canpe.ey and ott1cial custodian or 
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its company fund, did, at Aberdeen Proving Ground, 
:Maryland, on or about April 22, 1929, feloniously 
Elllbezzle by fraudulently converting to his own use 
the sum of v398.80, part of such canpany tund, 
property of that canpany for the use of the enlist
ed nen, entrusted to him as such official custodian 
pursuant to Amy Regulations for the use and bene
fit of the enlisted men. 

Specification 3: (Not guilty.) 

Specification 4: (Not guilty. } 

CHARGE ll: Violation of the 95th .Article of War. 

Specification 1: In that Captain Read Wipprecht, 
Ordnance Department, then ca:nnanding officer 
of the 44th Ordnance Ca:npany, and official 
custodian of its canpany fund, did, at .Aber
deen Proving Ground, 1:aryland, on or about 
April 22, 1929, with intent to deceive, make 
and file as voucher No. 15, to the account of said 
tund for April, 1929, an official certificate in 
words and figures as follows: 

"I certify that I have purchased 400.00 
worth of Liberty Bonds for the Co fund & same 
are in deposit box lat Natl Bank Aberdeen Md 
Voucher No. 15 Read Wipprecht 
Amount $398.80, Ex:penditUJ:'e 

{Liberty Bonds} 
Date 4/12/29." 

which certificate, as he, the said Captain Read 
Wipprecht, then well knew, was false and untrue, 
in that he had not on April 12, 1929, or on any other 
date during April, 1929, purchased any Liberty Bonds 
for said fund. 

Specification 2: In that Captain Read Wipprecht, Ordnance 
Department, then camnanding officer of the 44th 
Ordnance Canpany and official custodian of its canpany 
fund, did, at Aberdeen Proving Ground, Maryland, on 
or about 1Iey 10, 1929, with intent to deceive, of:ti• 
cially certify in the council book of said canpaIXY, 
that the account of said fund for April, 1929, was 
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correct, which certificate, as he, the said Cap
tain Read Wipprecht, then well knew, waa falae and 
untrue, in that the account so certified contained 
an entry indicating that the sum of t398.80 had been 
expended on April 12, 1929, for the purchase of 
Liberty Bonds, whereas no Liberty Bonds had been pur
chased for said fund on the date indicated by said 
entry, or on any other date during April, 1929. 

Specification 3: In that Captain Read Wipprecht, 
Ordnance Department, then canm.anding officer of 
the 44th Ordnance Canpany and official cuatodian of 
its company fund, did, at Aberdeen Proving Ground, 
Maryland, on or about August 3, 1929, with intent to 
deceive, make an entry in the account of said fund 
indicating that he had on July 31, 1929, sold certain 
Liberty Bonds belonging to said fund, and did, in writ
ing, officially certify the account containing said 
entry to be correct, which entry and certificate, as he, 
the said Captain Read Wipprecht, then well knew, were 
both false and untrue, in that no such sale of Liberty 
Bonda had occurred, and which certificate was fcI.rther 
false and untrue in that the account so certified con
tained an entry to the effect that the Custodian had 
drawn ~200.00 in cash on July 30, 1929, to make change 
for canpany collections, whereas, as he, the said 
Captain Head Wipprecht, then well knew, no such trans
action had occurred on the date indicated or on any 
other date during July, 1929. 

Specification 4: (::ot guilty.) 

Specification 5: (Not guilty.) 

Specification 6: (Not guilty.) 

Specification 7: In that Captain Read \'/ipprecht, Ordnance 
Department, did, at Aberdeen proving Ground, ~land, 
Fort Bliss, Texas, and elsewhere, wrongfully and with 
intent fraudulently to secuia temporary financial 
credit, make and utter over his own signature, on or 
about the dates, upon the banks, for the amounts, 
and to the persons hereinafter respectively specified, 
worthless checks as follows, to wit: 

-3-
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DA.TE Otl JMOUNT ur·rEBiw ro 
(on or about) 
June 15, 1929 Guaranty State Bank 

ot San Antonio,Te:xas i 75.00 
F. Poughkeepsie 
Aberdeen Prov.Gr.,Md. 

June 20, 1929 Guaranty State Bank :r. Poughkeepsie 
. or San Antonio, Texas 90.00 Aberdeen Prov Gr Md 

Aug. 1929 Guaranty State Bank F. Poughkeepsie 
ot San Antonio,TeJ:as l'l0.00 Aberdeen Prov Gr Md 

Jan. 16, 1930 First National Be.nk Ord.supp~ 01'ticer 
ot El l?aso, Texas 12.31 Aberdeen Prov Gr Md 

Oct. e, 1930 First National Be.nk Capt. Earl Hendry, 
ot El Paso, !l'exas 40.00 u. s. J.rrrry' 

Jan. 6, 1931 First National Be.nk Service Finance 
ot El Paso, Texas 57.00 Corl)ora t ion. 

;ran. 17, 1931 First National Bank Post Exchange, Fort 
ot El Paso, Texas 10.00 Bliss, Texaa 

in each instance without there being auf'ticient 
tunds 1n or credit with the be.nk u.i,on which the 
check was drawn to meet the check in full upon 
its presentation. 

On the arraignment, the defendant, by plea 1n abatement, 
challenged the su1'tic1ency- ot Specification 1 ot Charge I on the ground 
ct vagueness and 1ndet1niteness ot description ot the tour certain 
United States Goverilll.ent Liberty Bonds ot the aggregate value ot '400.00, 
subject thereot, and urged that accused "should be furnished with 
specitic into:xm.ation as to these four bonds" (R. 11). A similar plea 
on the same ground was interposed to Specitication 4 ot this Charge. 
We think these plea.a 1n abatement were l)roper~ overruled. A more e:mct 
description of the Liberty Bonds alleged to have been anbezzled is not 
required by the law ot criminal pleading 1n civil tribunals and, a fortiori, 
by that ot courts-martial. .ls was said bf the court 1n the leading cue 
of Conmonwealth vt Butterick• 100 Mass. 1. 97 Jm. Dec. 65• respecting 
the sufficiency ot an allegation ot •one bond ot the Ullited States ot 
.America, tor the ~ent of monq• isaued by authority ot 1-.w, ot the 
4wcm1nation ot tiTe hundred dollars, and o:r the value of tive hundred 
dollars; sundry' other bona.a of the United Statea ot .imerica, tor the PEIY'
ment otmcne7• issued by authority ot law, and ot the eggregah value 
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of one thousand dollars•, in an indictment for embezzlementz 

"The objection that the description ot the 
property alleged to have been mtbeuled ia TSgUe and 
indefinite does not appear to be wel1 rounded. The 
language used is sufficiently_ definite and 1ntellig:1ble 
to identity- the property and show that it was such u 
may be the subject ot embezzlement. No greater par
ticularity of description is requisite 1n an indiotment 
for embezzlement than in one for laroelJ1", in which sueh 
a description would be sufficient.• 

See also hereon, State v. Meyers, 68 Mo. 266; Bus v. cacmcmwealth 
{Ky.), 300 s.w. 866; u. s. v. Eoolea, 181 Fed. 906; Carter v. MoClaughry, 
183 u.s. 365, 386; 7 Op. Atty, Gen, 601; Weinh.andler v. u.s., 20 F. 
(2d) 359; Manual for Courts-Martial, paragraph 29 • 

.A.acuaed pleaded not guilty to all the charges and apeoitioatimu1, 
end was found guilty of Sl)ecificationa lend 2, Charge I; not guilty ot 
Specifications 3 and 4, Charge I; guilty of Charge I; guilty ot Specit1ca
t1ons land 2, Charge II; guilty of Specification 3, Charge II, except 
the words, "and which certificate was further false and untrue 1n that 
the account so certified contained an entry to the effect that the CUato
dian had drawn $200.00 in cash on July 30, 1929, to make change for 
canpe.ny collections, whereas, as he, defendant Captain Read Wipprecht, 
then well knew, no such transaction had occurred on the date indicated 
or on e:ny other date during July, 1929"; of the excepted words, not 
guilty; not guilty of Specifications 4, 5 and 6, Charge.II; guilty of 
Specification 7, Charge II; end guilty of Charge II, No evidence ot 
previous convictions was introduced. He was sentenced •to be dismissed 
the service•. The reviewing authority approved the sentence and for
warded the record for action under the 48th .4.rticle ot War. 

3.· Suoh evidence as relates only to specifications of which the 
accused was found not guilty will not be considered in this review. 
With the exception of Specification 71 Charge II, al1 apec1t1cationa 
under which the accused was found guilty are so closely interrelated 
that they may conveniently be considered together. Speeifioation ? , 
Charge II, will be discussed separately. 

4. Ma.Dy or the facts involved 1n Specifications _lend 2, Charge I, 
and Specifications 1, 2 end 3, Charge II, are undisputed, '!hey not o~ 
are established by uncontrad1cted evidence introduced by the proaeou
tion, but are not controverted or questionea. by the defense, and moat 
of them spec1!1ce.lly appear fran. the test1mQll1' ot the accused himselt. 
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In so tar as it appears material to discus• them in this renew the 
substance or these undisputed facts is hereinafter su:mn.arized. 

5. When the accused became the Camnanding Otticer or the 44th 
Ordnance Canpe.ny- at .lberdeen Proving Ground on March 4, 1929, and, as 
official custodian, took over and receipted tor the can:pa.ny fund, he 
received tran his ~redecessor, a• part ot that fund, six $100.00 Liberty 
Bonda (R. 106, 10'1 • 329; Pros. Ex. 6). No record or the numbers ot 
these bonda appears to have been kept in the canpe.ny at that t1m.e 
(R. 330} and no witness testified directly to what those n'l.Uilbers were. 
The accused rsnained in command or the 44th Ordnance Canpe.ny until 
.August l, 1929, when he was relieved (Pros. Ex. 30). On August 10, 1929 • 
his canpaey tu.n.d accounts were ins;.>ected (R. 378; Pros. Ex. 14) and he 
turned over to his successor the fund, which included two Cl,00.00 
First Liberty Loan Bonds numbered,reepectively",D00305699 and E00306700, 
and tour ~100.00 Fourth Liberty Loan Bonds, n'l.Uilbered,reepeotively, 
.A0543640l, D03ll9174, l!X>3ll9175 and H01838058. 

These tacts, standing alone, would undoubtedly warrant the con
clusion that the six bonds turned over by the accused to his successor 
on August 10, 1929, were the identical six bonds received by the accused 
fran his predecessor on 1Iarch 4, 1929. Before finally reaching this 
conclusion, however, other evidence, which will be stated later, must 
be considerei,.. 

6. On March 14, 1929, the accused negotiated a personal loan ot 
$400.00 tran. the Second National Bank at Bel Air, Maryland, giving 
his note dated 1Jarch 14, 1929, tor ~6.32, principal.and interest, 
payable in ninety days. As collateral security he deposited with the 
bank tour ~100.00 Liberty Bonds, which the records of the bank show 
to have been as follows: two $100.00 First Liberty Loan Bonds, n'l.Uilbered, 
respectively-, D00:305699 and l!X)()305700, and two $100.00 Fourth Liberty 

Loan Bonda numbered, respectively, E03ll9175 and .A.05435401 (R. 63, 64, 
67, 330, 331; Ex. 25). 

On Arril 22, 1929, the accused drew check No. 2398 against the 
compe.ny fund account in the 1st National Bank of Aberdeen, Maryland, 
ror $398.80, payable to "Bank" (the purpose designation space on the 
:race thereof being left blank). This check is stamped ''Paid 4-22-29", 
and the corresponding stub, e.lso dated April 22, 1929, indicates that 
it was issued tor "Liberty Bonds 400.00" (Ex:. 10). On that same day 
at the 1st National Bank o:r Aberdeen ha exchanged the check for a cash
ier's draft tor the same amount, payable to his own order•. He then, 
on the same day, went to the Second National Bank at Bel Air, Maryland, 
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and paid oft his personal loan, using for the purpose the oashier•s 
draft mentioned above, together Yi.th a small amount or cash, and re
ceived back his note and the four Liberty Bonds which he had deposited 
as collateral (R. 334, 335, Ex. 25). 

7. The undisputed racta thus far SUlllllarized, if not othernse 
explained, would inevitably give rise to the concluaiai that the accused, 
on March 14, 1929, did wrongfully convert to his own use tour $100.00 
Liberty Bonda belonging to the canpBDY' 1.'Und, aa alleged in Specifi
cation l, Charge I, and on April 22, 1929, did wrongfully convert to 
his own use the sum or $398.80, property- or the canpBDY tund, as alleg
ed 1n Specification 25 Charge I. 

a. In the canpBIIY' fund account tor April, 1929 (Ex. a, P. l), 
unde~ date or April 12th, there appears 1n the "Expenditures• column 
an entl"T or $398.80, described as "Liberty Bonds•, with a reference to 
Voucher .No. l5 (Ex. 9), which voucher reads as follows: 

"I certity that I have purchased 400.oo 
worth or Liberty- Bonds tor the co. fund and same 
are 1n deposit box 1st Natl. Bank, Aberdeen, Md. 

Rnd Wipprecht. 
Voucher No. l5 

Amount $398.80 (Expenditures) 
(L11:Jf)rty Bonds) 

This voucher was filed Yi.th the canpBDY tund records. tinder date or 
May 101 1929, the accused signed a certificate 1n the council book that 
the account or the canpBDY fund for April, 1929, was correct (Ex. a, P.2). 
This certificate also shows as assets or the fund '11000 Liberty Bonda 
1n Sare Deposit Box 1st Natl Bank• and the certificates to the accounts 
for May e.nd June, 1929, both signed by the accused, contain similar 
notations (Ex. ll, P. 2 and Ex, 13, P. 2). 

9. In the canpBDY fund account tor July, 1929, there appears 
.under "Receipts•, an entry of $400.00, described as "Sale or Liberty
Bonds $400.00". This entry is dated July 31st, is the last entry 1n the 
account for that month, refers to Voucher No. 18, is in the handwriting 
or the accused, and appears to have been written with ink different f'ran 
that used 1n the other entries. The totals in the account appear to 
have been altered to show an increase or ~o.oo in receipts (Ex. 14, 
P. 1). Foll.owing this July account 1a a certificate dated August 3, 
1929, that the account "is correct"• In the certificate the amount of 
cash stated as being in "personal possession• has obviously been chang
od at sanetime fran 0182.61 to *582~61, and the amount of Liberty Bonda 
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ab.own has been changed f'ran $1000.00 to $600.00 (Ex:. 14, P. 2). Voucher 
No. 18, referred to above, could not be f'ound emong the can:r;,any' fund 
records although each canmanding of'ticer of the 44th Ordnance Canpany, 
f'ran August l, 1929, to the time of the trial, testified that the can
pany fund vouchers for the month of July, 1929, had r«nained intact 
fran the time he received thm f'ron his ::i;,redecessor until he turned 
them over to his successor. 

10. It the purchase and sale of Liberty Bonds indicated, respect
ively-, by the council book entries described above were in fact made• 
then it would follow that the voucher and the two certificates describ
ed. respectively- in Specifications l, 2 and 3, Charge II, were not false 
as alleged. It, however, the purchase of' four bonds took place on 
April 12th, when, as is admitted, the four bonds deposited by the ac• 
cused as collateral security f'or his personal loan were still held by 
the bank, it is obvious that this purchase would not account for the 
tour bonds so deposited as collateral being a part of' the canpany 
fund when it was turned over by the accused to his successor. If' the 
purchase was made on or after April 22nd, the date on which the collat
eral security was concededly- released by the bank, it is, of course, 
possible that these bonds were the ones purchased for the fund and did 
not belong to the fund on l'Jarch 14, 1929. Thus, in so far as concerns 
Specifications land 2, Charge I, and Specifications l, 2 and 3, Charge 
II, the only- ql,l,6stionsof fact to be determined are whether or not four 
$100.00 Liberty Bonds were :purchased by the accused. for the canpany fund 
as indicated by the council book; if so, whether or not this purchase 
was before April 22, 1929; and whether or not the sale of Liberty Bonds 
indicated by the council book entry was in fact effected. 

11. Thus far, only undisputed facts have been considered. It 
becanes necessary now to discuss disputed questions and the evidence 
relating thereto. 

12. The ccmp8.IJY fund. accounts of the 44th Ordnance CanpeJJ:Y' for 'lne 
first quarter of the year 1929 were officially audited. by Major A.. s. 
Buyers in April, 1929. He testified that the accused, who was then 
the canpany camnander, subnitted. the accounts and supporting papers to 
him on April 18, 1929, but that the audit could not be can.plated on 
that day because the accused failed to present the Q600.00 worth of Lib
erty Bonds listed as belonging to the fund; that, upon being called 
upon to produce the bonds, the accused stated that "he had them in the 
bank in Aberdeen", and pranised to bring them in; and that on April 
22, 1929, the accused presented the bonds• the audit was canpleted; and 
a report thereof was addressed to the Post Canmander (R. ll2, 113). 
This report was dated April 22, 1929 (Def. Ex. A). The certificate ot 
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audit in the council book was dated .A,pril,18, 1929 (Proa. E:t. 7, p. 2). 
Major Buyers testitied that the reason for the certitioate being so 
dated was that it was on April 18th that he began the audit ud ean
pleted it except tor the verification ot the bond•, and that he 1aw 
no bonds :prior to April 22nd (R. 113, 114). 

The accused testified that he took the canpe.IJY tund records and 
the six $100.00 Liberty Bonds to Major Buyers• ottioe tor audit and 
inspection on April 18, 1929, and that on that date Major Buyera looked 
at the bonds, canmenced the audit and had almost canpleted it when an 
interruption occurred; whereupon the accused lett the ottioe, tek1.ng 
the bonds with him (R. 374, 375, 377, 484); that several days later, 
upon being intoimed by Major Buyers that the audit was canpletedt the 
accused called and got the books and papers, but that he did not 1"9:tlanber 
taking the bonds with him on this latter occasion; and that nothing 
whatever was then said about the bonds {R. 374, 375, 376, 486). 

For the stated purpose ot showing that the·accuaed was an.re ot a 
custan or ottioers auditing canpany' tunds at Aberdeen ProTing Ground 
not to require the production or securities but to aoceptthe custo
dian's certificate that they were in a sate deposit box {R. 128), the 
prosecution introduced in evidence a letter written b;r the accused. to 
Captain Morris K. Barrell, Jr., early in March, 1928, when Major Rice 
was about to inspect Captain Barroll's canpany tund account end it 
appeared that the key to the sate deposit box, supposed to contain 
certain securities, could not be found (R. 287, 288). The letter con
tained the following statanent: 

"Major Bice says he does not want 
securities brought out or aate depo11t boxes. 
As long as they are listed in tund books is 
sufficient• (Ex. 29). 

l.3. In .ruJ.y, 1929, 
" 

Major Roberl w. Daniela of'ticial.ly' audited 
accused's canpa.ny tund accounts for the second quarter ot the year, f'ran 
April l to .rune 30, 1929 (R. 133; Ex. 13, P. 2). ma certificate or 
inspection (Ex. 13, P. 2) mentioned "$1000 Liberty Bonda" among the 
assets. He testified, however, that he did not see the bondl, but "took 
the canpe.D7 oanmander'a word tor 1t• (R. 134). '!he accused oontllldicted 
this testimony ot Major Daniels and testified that, at this audit, he ~ 
eulmitted ten ;100.00 Liberty Bonds and that Major Daniela saw them, 
but made no canment about them (R. 376• 57'7). 

It 1s to be noted that, it 1Iajor Daniela' testim0117 with reterenoe 
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to this audit be correct, noboey- is shown to have seen the accused in 
possession of the ten Liberty Bonda during the time that accused claims, 
and, as here1nabove shown, the council book indicates, that number or 
bonds should have been 1n the fund. 

14. The explanation given bT. accused of his use of money belonging 
to the canpe:ny fund in paying ott his personal loan on April 22, 1929, 
and of the presence as part of the fund, when turned over to his succes
sor, of the identical bonds which, on March 14, 1929, he had deposited 
aa collateral security, is, according to his testim.OJ:IY', substantially' 
as follows: 

A.bout April 22, 1929, he decided the company fund had so muoh 
money on hand that it would be well for it to purchase sane more 
Liberty- Bonda in order to get the benefit of the interest thereon. 
It had been the custan to keep about $1000 on hand and he found that, 
it he were to purchaee ~400.00 worth ot Liberty Bonda, this would 
leave about $1000 on hand. Also, at this same time, he was desirous 
of making sane changes 1n his own personal invest.ments. Accordingly-, 
he decided to sell to the fund the fQir Libem Bonds, his ovm. personal 
property, which he had deposited with the Second National Bank at Bel 
Air as collateral seourity• and to \18111 the proceeds of this sale in 
paying his note to the bank, thus saving interest on the note. He 
ascertained the market quotation on his tour bonds and, according to 
that quotation, the market value of the bonds, including accrued inter
est, amounted to $398.ao. It was for this reason that check No. 2398, 
drawn against the canpany fund bank account on J.prll 22, 1929, was for 
this exact amount. 

He testified that he did not consult w1 th any'One about thia pro
posed purchase or bonds and that he saw no impropriety in selling 
his own personal property- to himself as custodian of the c~J;)&J:IY' fund. 
According to his testimcm:y, as soon as the transaction or April 22nd 
at the bank 1n Bel J.ir had been canpleted, he considered that the tour 
bonds in question had beoane the property or the canpany fund, and accord
ingly- he deposited them.immediately with the other bonds belonging to 
the fund 1n the canpaD7 tund sate deposit box where they rEinained there
after. 

This expluation is ingenious and, it t:rue, would indicate en 
innocent intent. In detennining what credence should be given it, how
ever, a number or oircumstanoes appearing in evidence must be considered. 
It is rather a strange coincidence that these f9ur bonds where purchased 

.tor the tund by the accU8ed on the very day that Major Buyers testified 
the accused exhibited tor the first time the six bonds for which Major 
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Buyers had called in connection with the can.pany fund audit he was 
then making. Also there seems to be no explanation of the fact that 
the alleged purchase of bonds is shown in the council book as of April 
12th, and the supporting voucher signed by the accused bears that 
same date, while it is clearly established by the cheek for $398.80 
marked "Paid 4-22-29" (Ex. 10), by the testimony of Mr. Wylie Hopkins, 
President of the Second National Bank at Bel Air (R. 68), by the bank 
record (Ex. 25), and by accused's own testimony (R. 334) that his note 
for 0400 was not paid and the collateral security therefor was not re
leased until April 22, 1929. It is also sanewh~t remarkable that the 
voucher supporting this alleged purchase of bonds (Ex. 9) in no wise 
indicates that they were bought fran the accused him.salt and fails 
to show haw the price of ~398.80 was ean:puted. 11oreover, it is not to 
be forgotten that the accused, at least at sane time previous, understood 
that it would not be necessary to exhibit securities to an auditing 
officer (Ex. 29). These peculiar circunstances might well cause sane 
suspicion that there was sanething about the transaction of April 22nd 
that accused preferred to conceal. Thia suspicion ripens into a practical 
certainty when one considers certain testimony given by the accused to 
Lieutenant Colonel John Cooke on January 19, 1931, when accused was 
under investigation at Fort Bliss, Texas. In that testimony the accused, 
when asked what he did with the four bonds he had put up as collateral 
security when they were returned to him by the bank, gave the following 
answer: 

"The bonds that I used as collateral for 
the loan at the Second National Bank, Bel .Air, 
Maryland, remained in my possession until they 
were again used for that same purpose - I believe 
the next time being the loan at the First National 

Bank, Havre de Grace, Maryland" lEx. 28, P. 16). 

Al.so, at that same investigation and on the same day, the accused, when 
asked to account for the fact that the identical bonds which he had given 
as security for the loan fran the Second National Bank of Bel Air were 
found in the oanpany fund in October, answered as follows: 

"The only explanation is that these bonds were 
purchased in sane subsequent transaction for the 
canpany fund, either by myself or my successor." 

Accused's explanation of the obvious discrepancy between his testimony 
of January.19, 1931, and his testimony at the trial, is as follows: 

"At that time the report of the Inspector of the Third 
Corps .Area, had been shown to me, which included a state
ment that the bonds that were in possession of the Canpany 
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:rran October 20, 1930, were also in the possession of the 
Canpany at the time I took over the canpany fund. I had be
fore me a photostatic copy ot the audit of Major Buyers in 
which he stated that he had audited the fund on April 18. 
The bank statanent was also inclosed with the Inspector's 
report that they had the bonds put up for collateral in their 
possession on April 22d. I knew that I had shown Major Buyers 
the bonds ot the canpe.n:y fund at the time I had taken the books 
to him tor audit. They could not be the same bonds • I was 
naturally confused, as there were several statanents in the 
Inspector's report that I could not reconcile with the tacts. 
They also made a statanent -that I had made a loan at the Havre 
de Grace Banking & Trust Canpany. I was positive that I had 
not made a loan at the Havre de Grace Banking & Trust CanpaJzy", 
but I had made a loan at the First National Bank ot Havre de 
Grace. These stata:nents, as well as the incanpleteness of 
the record before me, made.it necessary that we assune that 
the Inspector's statements were correct and if the Inspector's 
stat.ements were correct I inf'onned my Camnanding Otricer, Major 
Woodberry- that I doubted my sanity it I had made and done such 
things, and that I was going to the hospital for observation 
as to my sanity. Subsequent information received fran the Havre 
de Grace Banking & 1'rust Cao.pany showed they denied that I ever 
made a loan at their bank and that they had furnished no in
formation that I had made a loan at that bank, although the In
spector stated positive~ that I had made such a loan. That 
statement was made in consideration ot certain facts that were 
presented tome at that time which have been changed since that 
time without any opportunity being given me to change my state
ment, to make it in consideration of the change ot basic tacts 
upon which the evidence was being given" (R. 336-337). 

'l'b.is attanpted explanation must be read in the light of the fact 
that, when the accused gave the testim.ODY' quoted above on January 19, 
1931, he had already-, on or before December 9, 1930, read all essential 
documents connected w1 th the investigation (Ex. re, P. 9) and had, there
fore, at least one month and ten days to consider the statement 
that the bonds put up by him as collateral security were found in the 
possession of the canpany fund in October, 1930, and that those seme 
bonds had been turned over to him by his predecessor as part of the 
canpany fund; or the fact that on Decanber 18, 1930, he had heard a 
summary of the allegations then pending against him, inclµding Qne that 

. he had used tour $100.00 Liberty Bonds belonging to the ccmpany :fund 
as collateral security tor his personal loan of March 14, 1929 (Ex. re, 
P. lOJ, and was furnished with a cow or this summary (Ex. 28, P. 12); 
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and of the tact that he had had the benefit of consultation with 
legal counsel (Ex. 28, P. 10). It would seem impossible, therefore, 
that he could have been taken by surprise, as his attempted explana -
tion intimates, when he testified on January 19, 1931; and sure~, in 
the forty or more days he had had to think things over, he should have 
been able to recover fran the mental contusion and fears for his sanity 
of which he canplains • .A.lso, it is hard to believe that, after his 
long period of reflection and consultation with counsel, he could fail 
to remanber the peculiar circumstances of his using ccmpe.ny funds to 
pey his personal indebtedness and simultaneously purchasing tran himself 
for the canpany- fund the bonds which he had previously used as collateral 
security and immediately placing them with other canpe.ny fund bonds 1n 
the CaJJ.PSllY safe deposit box - circumstances about which he testifie4 so 
clearly at his trial and which would have explained the subsequent pres
ence of the four bonds in question 1n the canpany fund. Yet, in his 
testimODy on January 19, 1931, he specifically stated that he did not 
remember fran whan or when he purchased the four Liberty Bonds he claimed 
to have bought tor the canpany fund (R. 28, P. 9). And another significant 
fact is that nothing in the record of the investigation at Fort Bliss 
(Ex. 28, pp. 9-24), and nothing elsewhere in the record of trial, indicates 
that on January 19, 1931, the accused had any reason even to suspect 
that it was known that he had used canpe.ny funds to pey off his personal 
note or to anticipate that he would have to explain this irregularity. 
It seems more than possible, in view of the situation, as known to him 
when he testified on January 19, 1931, that he considered it safer 
for him not to make the explanation which he gave at his trial• Indeed, 
it seen.a more likely that that explanation never occurred to him at that 
time, but originated in his mind only after he discovered that his use 
of canpany funds to pey his own indebtedness was known and that he 
would be called upon to defend against a charge of having embezzled the 
funds so used. 

It is true that if, as claimed by the accused, Major Buyers saw 
the six bonds on April lS, 1929, and it Major Daniels checked the ten 
bonds at the time of his audit in July, these two facts would go far 
to support the claim of the defense that the bonds deposited as collateral 
seou.rity did not at that time belong to the company fund end that the 
accused did purchase four bonds for the company fund on April 22, 1929. 
Major Buyers is ver.r positive, however, in his testimony that the first 
time he saw the bonds was on J..pril 22', 1929 1 and Major Daniels is equally' 
positive that he did not oheck any bonds at the time of his audit in 
July, 1929. Neither of these witnesses appears to have any interest in 
the result of the case and neither was impeached, while the accused 
has the very- deepest interest and three ottioers swore that his reputa
tion for truth and veraoity- was bad and that they would not believe him 
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under oath in a case involving his own interests (R. 418, 423, 424, 
426, 434). 

In view of all the facts and circumstances outlined above, the 
Board of Review is forced to concur in the conclusion evidently reached 
by the court that the supposed purchase of bonds for the canpany ftm.d 
was never made and that the bonds put up by the accused as collateral 
security for his note were at the time the property of the canpany' 
fund. If' this conclusion be correct, it necessarily follows that 
there was no sale of canpany fund bonds; for there would never have 
been more than six $100 bonds in the canpany fund during the time accus
ed was custodian thereof, and had he sold four of them there would be 
only two remaining. Yet he turned over six $100 bonds to his successor. 

15. Aside, however, fran the circumstances discussed in the last 
preceding paragraph, there are others that tend stron~ to cast doubt 
upon the claim of the accused that, just about the time he was relieved 
fran camnand of the 44th Ordnance Canpany, he sold four bonds belonging 
to the company fund. 

J.t the trial accused testified that his reason for making this 
sale was to provide funds for the purchase of instruments to equip a 
string orchestra in the canpa.ny (R. 332). No such reason was given by
him when he testified at the investigation conducted by Lieutenant Colonel 
Cocke at For\ Bliss. At that time, on January 19, 1931, the sole reason 
given by- him for the sale was stated as foll.owe: 

"The reason bonds were sold was because the 
post exchange installed a soda fountain at a large 
expense and it would be several months before a 
dividend would be declared and the cash balance 
was not ample to carry this period of time" (Ex. 
28 1 Pe 14). 

It is true there is no direct inconsistency between the two reasons given. 
Both might have existed at the same time; but it is san.ewhat strange 
that one reason should have been uppel!llost in the mind of the accused 
when he testified on January 19, 1931, and quite a different reason when 
he testified at the trial. 

The alleged sale of bonds is entered in the canpany fund account 
under date of July 31, 1929 (Ex. 14, P. l); but accused testified that the 
entry was not made till. August 10th, when the accounts were being audited 
(R. 448). Re further testified, however, that according to his recollec
tion the sale was not·aotually canpleted until a little after July 31st, 
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probably' August 1st or 2nd (R. 449}; though negotiations theretcr· had 
been started before the issuance or the orders relieving him o~ OCl!lll!tnd 

of the canpe.Icy' and appointing Lieutenant Franklin as his successor. 
He thought the bonds were sent to Baltimore for sale on July 30th or 
31st lR. 455}. The orders were dated July 30 1 1929, and relieved him 
as of .August 1st (Ex:. 30), which was at least ten days earlier than 
he had anticipated (R. 455}. J..t the time of arranging the sale, he 
testified, he expected to leave Aberdeen Proving Ground about August 
20th, pursuant to War Department Orders which had issued 1n J'une 
(R. 333); and he had been inform.ad in April that his station would be 
changed shortly' after the sumner training activities which would end 
August 15th (R. 333 14). 

It appears strange, to say ~e least, that, knowing as he did 
that he was to be relieved so shortly, he would dispose ot bonds to 
provide funds to equip an orohestra with instruments without ail3' knowl
edge as to whether his successor would care to carr., out this project 
or not. · 

Certain other circumstances of this -alleged sale strike one as 
unusual. The entry in the council book shows the proceeds of tl:B 
sale of the four 0100 bonds was exactly $400 tEx:. 14, P. lJ. How 
muoh of this amount was tor prinoipal and how much for accrued tnter- · 
est, does not appear and accused was unable to tell (R. 452-4:). 
Aooused testified that he received an invoice showing the sale tran 
the people in Baltimore who made it, which he included with his wucher 
(R. 44$; 452). Tb.a voucher and invoice could not be found. The 
transaction, according to the testilloey of the accused, was with people 
in Baltimore. '\'Illy the bonds were not sold through a local bank in 
Aberdeen or Bel Air is not explained. Accused was absolutely unable 
to sey to man or through whan the bonds were sold or to give ail3' in
formation by which the purchaser or broker might be located (R. 451). 

15. The foregoing conclusions lead(inevitab~ to the further 
conclusion that the findings of guilty under Specifications land 2, 
Charge I, and Specifications 1 1 2 and 3, Charge II, were f'u.ll.y' au.stained 
by.the evidence, and that the respective findings upon these specifica
tions of Charges I and II support the findings of guilty as to 1:Dth 
Charges. Into the fom.ation of this conclusion, the following legal 
considerations have entered. 

The substantive criminal law governing this case has its source 
in the single word "anbezzlement" in the 93rd Article of War. On its 
meaning Federal statutory law is silent. In the application of law 
to facts in this case our working basis must be that definite wrongdoing 
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which Congress haS,l in mind and expressly made punishable when this Arti
cle was made to embody this tenn, and which we will. now notice. 

From Blackstone's exposition of offenses against private property 
in his famous Ca:mnentaries on the Laws of England (4 Bl. can.230 et seq.) 
it appears that this term was unknown to the canmon law and is entirely 
a creation of statute. The wrongdoing known as embezzlement was by the 
canmon law merely "a breach of civil trust", in the words of Blackstone. 
The origin and scope of this statutory offense is well. described by 
the court of last resort of hlassachuaetts in Canmonwealth v. Hays, 74 
Am. Dec. 662, in the following portion of the court's opinion: 

"The statutes relating to embezzlement, both in 
this country and in England, had their origin in a design 
to supply a defect which was found to exist in the criminal 
law. By reason of nice and subtle distinctions, which the 
courts of law had recognized and sanctioned, it was difticult 
to reach and punish the fraudulent taking and appropriation 
of money and chattels by persona exercising certain trades 
and occupations, by virtue of which they had a relation of 
confidence or trust towards their employers or principals, 
and thereby became possessed of their property. In such cases 
the moral guilt was the same as -if the offender had been 
guilty of an actual telonioua taking; but in many cases he 
could ~o, be convicted of larceey, because the property wh:lo h 
had been fraudulently converted was lawfully in his possession 
by virtue of his (f]lployment, and there was not that technical 
taking or asportation which is essential to the proot of the 
crime of laroeey. Bazeley•s Case, 2 East P.c. 571, 2 Leach 
c.c. 973. The statutes relating to embezzlement were intend
ed to embrace this class of offenses; and it may be said 
generally that they do not apply to oases where the element of 
a breach of trust or confidence in the fraudulent conversion 
of money or chattels is not shown to exist." 

It was the general statutory concept of embezzlement, prevalent 
at the time, that Congress undoubtedly had in mind in enacting the first 
section of the Act of March 3, 1875, "to punish certain larcenies and 
the receivers of stolen goods" (18 Stat. 479) which provides "that aey 
person 'l'lho shall embezzle, steal, or purloin any money, goods, chattels, 
records, or pro:perty of the United States, shall be deemed guilty ot · 
feloey" eto., which very provision was continued in force by the Federal 
Penal Code of 1910, constituting section 47 thereof and carrying a penal't7 
for violation of not more than five thousand dollars fine or five years 
imprisonment or both. In the leading case of Moore v. United States, 
160 U.S. 268, 40 L. ed. 422, decided by the Supreme Court of the United 
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States 1n 1895, there was involved the sufficiency of an indictment 
tor embezzlement under the foregoing provision, which required a defini
tion of the tenn "embezzle", contained therein, in order to dispose of 
the case. The Supreme Court declared its meaning in a single sentence, 
reaftirmed 1n Grin v. Shine (1902), 187 u.s. 181, 196, reading as followa, 
and contained in paragraph 149 .a., Manual for Courts-Martial: "Enbezzle
ment is the fraudulent appropriation of property by a person to whan such 
property has been intrusted or into whose hands it has lawfully cane"• 
And as this holding of the Federal Supreme Court tixed the meaning of 
"embezzle" in the Act of March 3, 1875, in respect or Federal Government 
property generally, exactly so it ti:x:ed the meaning of "embezzles" in 
the old 60th Al"ticle ot War (present 94th) in the revised code of 1874, 
in respect of mili ta.ry persons and mili ta.ry property, when the substance 
of that Article first appeared on the statute books as sections 1 and 2 
of the Act of I1Iarch 2, 1863, enacted to meet Civil War conditions. 
Likewise, and directly bearing upon the case in hand, Moore v. United 
States, supra, fixed the meaning of "embezzlement" in the aforementia:i.
ed "'Various Crim.es", Article of War 93, in respect of persons subject to 
military law and personal property whether public or private, when . 
that Article was thereafter first enacted, es part of the revised code 
of August 29, 1916. 

In the instant case, accused must be credited with the intent 
to restore the used canpany fund bonds and money and with performance of 
such intent, when turning over such fund to his successor in camnand. 
But his wrongful temporary personal use thereof constitutes embezzlement 
in violation of Article of War 93, nevertheless. In support of this 
conclusion is the recent Nihoof Case, C.M. 167487, wherein the President, 
as confirming authority, ~ays down the doctrine that where a wrongful 
conversion has been shown the intention of the accused to restore at 
sane future time the money used is of no avail as a defense to embezzle
ment, and that any such technical distinction on the point of fraudulent 
intent is without foundation in law and has no place in the administra
tion of military justice. To the same effect is the later Lawrence Case, 
C.I,i. 173656. On this very question, and that also of the tanporary 
pledging of the ccmpany fund bonds in the instant case constituting an 
embezzlement thereof, see Henry v. United States, 273 Fed. 330. 

17. In arriving at the conclusions hereinabove expressed, the 
Board of Review has not taken into consideration a line of evidence in
troduced by the prosecution as to the admissibility of which sane ques
tion might be raised, though no such point is made by the accused or 
his counsel. · 

After the prosecution had rested, a motion was made by the defense 
to strike out certain testimon;r bearing directly upon Specification l, 
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Charge I, end indirectly upon the other specifications hereof above 
discussed, on the ground that the prosecution had failed completely to 
show that the bonds deposited by the accused as collateral security on 
March 14, 1929, were at that time the property of the company fund 
(R. 271-3). Thereupon the prosecution, though contending that the evi
dence thus far introduced was sufficient, asked pennission to reopen 
the prosecution's case "and show quite conclusively" that the bqnd,s 
"now in the fund" belonged to the canpany fund prior to its being taken 
over by the accused on 11arch 4, 1929 (R. 273-4). 

The pennission was granted and the prosecution called as a witness 
Captain Morris K. Barroll, Jr. (R. 274), who testified, in substance, as 
follows: 

He was in canmand of the 44th Ordnance Company :t'ram'July, 1927, 
to August, 1928, except for a period of two months' leave beginning 
about the middle of Deca:n.ber, 1927. During witness' absence on leave 
the accused was in canmand and had custody of the ccmpany fund (R. 275). 
\7hen witness turned over the funds to the accused, it contained two 
Liberty Bonds, one for $1000 and the other for ~lOO, which were about to 
be redeemed; and witness suggested to accused that the bonds be redeem
ed and the proceeds reinvested 1n Treasury Certificates (R. 275). Ac
cused's receipt for the fund including "Liberty Bonds 1129.69" (Ex. 
20) is dated DecE1D.ber 13, 1927, which is probably the correct date of 
the transfer. The accused's certificate to the company fund account 
for December, 1927 (Ex. 21, P. 2) lists "$1100 in Lj_berty Bonds in 
safe deposit box in First National Bank, Aberdeen, Md." (R. 278) and 
is in the same fonn as when the record was returned to the witness 
when he resumed custody of the fund (R. 278, 279). The certificate to 
the account for January, 1928, signed by the accused {Ex. 22, P. 2) 
mentions nt1100.oo lreasury Certificates in safe deposit box at.First 
National Bank, Aberdeen, Md. n with the words "Treasury Certificates" 
crossed out and the words "Liberty Bonds" substituted in red ink in 
the handwriting of the witness {R. 279). The certificate to the canpany 
fund account for the period February 1-14, 1928, signed by the accused 
(Ex. 23, P. 2), also mentions "$1100 treasury certificates in safe 
deposit box 1st Natl Bank, Aberdeen, 1Id." (R. 279). When witness re
turned :t'ran leave about the middle or February, February 14th according 
to witness' recollection, the accused returned the council book to 
witness and the latter wished to verity the Treasury Certificates list
ed therein as part of the fund. As witness remembered, accused said 
the key to the safe deposit box had been misplaced; and for this reason 
witness deferred taking over the accounts for a day or two, when, 
since accused stated that he could not find the key, witness, on Febru
ary 18th, receipted for the f'lmd, noting an exception, however, as to 
the Treasury Certificates,which he could not verify without the safe 
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deposit box k97 (R. 280, 281; Ex. 23, P. 1). In this noted exception 
the words "Tr~asu.ry Certificates" are lined out and the words "Liberty 
Bonds" substituted, the alteration being initialed by the witness 
(Il..281; Ex. 23. P. 1). The bank was asked to procure a new key (R.281) 
and whsn this had been done, witness, in the presence of two Employees 
of the bank, opened the safe deposit box and found it Empty (R. 281, 
282). According to w1 tness • recollection, this was in J.prll. · He at 
once notified the canmanding officer and waited at the bank until 
accused joined him there within a half hour (R. 282). After accused 
had verified the fact that the box was snpty and had made inquiries as to 
the possibility of any unauthorized person having gained access to the 
bo,c, he and the witness returned to Aberdeen Proving Ground. There 
accused told the canmanding officer that it was possible he had left 
the securities in his own safe deposit box either in :Baltimore or 
Washington. He was instructed by the camnanding officer to go imme
diately to Baltimore, look up the securities and bring them 1n {R. 283). 
Witness believed it was about a week later that accused ceme to him on 
the target range and delivered an envelope containing $1100 in Liberty 
Bonds (R. 283-4), each bond being for $100, except possibly two or 
four which mey have been for $50 each. Witness gave accused a note 
to the .Adjutant seying that he had received fran accused $1100 1n Lib
erty Bonds (R. 284, 286; Ex. 60}. The note bears the official t:!me 
stemp of the Adjutant's office at Aberdeen Proving uround dated April 
24, 1928 (R. 287; Ex. 50). .Shortl/ afterwards witness made a record of 
the numbers e.nd denaninationa of the bonds received fran the accused, 
but he testified that he had been unable to find this record (R. 28&) 
and without it could not state either the ntllll.bers of the bonds or to 
what issue or issues they belonged (R. 290-l). The canpany council 
records tor the period of witness• absence on leave contain no ent17 
showing redelllption or sale or bonds and accused turned over to witness 
no voucher covering any sale, redemption or purchase of bonds (R. 285). 
Of the ~1100 in Liberty Bonda received by witness tran the accused, 
witness eold one $100 bond on June 12, 1928 (R. 289). The remaining 
$1000 in bonds, he turned over to his successor, Lieutenant Robbins, 
about August 6, 1928 (R. 290). 

At the close of captain Barroll's testimo:o;r, the prosecution 
stated that it had been introduced solely for the purpose of meeting 
the statement of the defense in support of the motion to strike - in 
other words, to prove that the aix Liberty Bonds turned over by accu.aed 
when he waa relieved 1n August, 1929, were among those received by 
Captain Barroll tran the accused in 1928 ... "and should be considered 
by the c curt for that purpose only• (R. 292). Since Captain Ba.rroll 
was unable to tell.either the numbers of the bonds received by him 
trcm the accused and subsequentl.J, turned over to his successor or to 
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what issues they belonged, it is not seen how his testimony added any
thing to the evidence already introduced to show that qonds hypothecated 
by the accused belonged to the canpany fund at the time of such hypoth
ecation. 

In his direct testimony the accused, with reference to his hand
ling of the canpany fund during the two months that he was tEmporaril.1 
in camnand of the canpany while Captain Barroll was absent on leave, 
testified that he found the bonds belonging to the canpany fund in 
his personal safe deposit box in Baltimore the very day that the canpe.ny 
box was opened and found to be Empty and that -he delivered the bonds 
to Captain Barroll the following morning (R. 384-385 J. 

Notwithstanding the statement of the prosecution hereinabove 
mentioned, to the ef't'ect that Captain Barroll's testimony should only be 
considered for the purpose of showing that the four bonds deposited by
the accused as collateral security for his personal loan at that time 
belonged to the canpany fund, the trial judge advocate in his cross
examination endeavored to obtain an admission from the accused that he 
had misapplied the proceeds of the redemption of the bonds turned over 
to him by Captain Barroll and that he had to borrow money in order to 
purchase the Liberty Bonds delivered by him to Captain Barroll in April, 
1928 lR• 443-447 J. 

It is true that the testimony of Captain Barroll might tend to 
indicate the probability that accused, during his temporary custody of 
the canpany fund fran December, 1927, to February, 1928, was guilty of 
embezzlmient of'" part of that fund; and the· general rule, of course, is 
that evidence of prior offenses not charged is not admissible. To this 
general rule, however, there are exceptions; and when, in an a:nbezzlement 
case, evidence of prior conduct of the accused will serve to show intent 
or system, such evidence is admissible notwithstanding the fact that 
it may tend to show the camnission of a prior offense. In this case it 
is believed that the conduct of accused with reference to the bonds 
belonging to the canp!=WY fund when it was in his custody in the winter 
of 1927-1928 was so similar to his conduct with reference to the canpany 
fund bonds in 1929, that evidence of his earlier conduct was admissible 
as tending to show his system of Embezzlement. In any event, the other 
evidence of accused's guilt as hereinabove outlined is so overwhelming, 
in the opinion of the Board of Review, that the result cannot have been 
changed by the introduction of Captain Barroll's testimony. 

18. Speoitication 7, Charge II, is so inartificiall.y drawn as to 
raise sane doubt as to its legal sufficiency to support a conviction 
under it. It alleges the making and uttering by the accused, at sundry 
places and on different dates covering a period fran June 15, 1929, to 
January 17, 1g31, of seven "worthless" checks, without, in each instance, 
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having, at the ~ime, sufficient tunds in or credit with the bank to 
meet the check upon its presentation. It appears probable that the 
specification was intended to allege one course of conduct unbecaning 
en officer and a gentlsnan and not separate offenses; but, if it is 
to be regarded as purporting to allege seven'different offenses, it was, 
of course, subject to objection on the ground of multifariousness. No 
such objection was made, however, and, in the absence thereof such a 
defect is not fatal. Consequently the possible defect of multifarious
ness may be disregarded. 

The specification fails to allege that the ao~used, at the 
time of making and uttering each check, either knew or was chargeable 
with knowledge that he had not sufficient funds in or credit with the 
bank to meet the check and it also fails to allege that he did not . 
expect o~ intend to have sufficient funds or credit to meet the check 
when presented. The description of the checks as "worthless" does not 
supply any of these allegations, for it adds nothing substantial to the 
allegation of lack of funds and credit in the bank at the time. The 
mere making and uttering of a check, without having in bank sufficient 
funds or credit to meet it, does not in and of itself constitute an 
offense, even though sanething of value be obtained in exchange·· for 
it. The action may be perfectly.innocent. For example, the maker of 
the check may not know that his funds and credit are insufficient and 
his lack of such knowledge may be due to an innocent miscalculation or 
Other mistake or be otherwise e:x:cusable; or he may infonn. the person 
to whom the check is uttered that his funds and credit at the bank are 
insufficient; or he may post-date the check and utter it upon the 
understanding that it will not be presented until sane time later when 
he knows his credit at the bank will be sufficient; or, without saying 
anything of his lack of funds and credit, he may utter the check 
innocently and, on perfectly reasonable grounds, feeling certain and 
intending that he will have sufficient funds in bank by the time the 
check can be presented for payment. It follows that a specification 
seeking to charge the uttering of a worthless check as an offense should 
allege facts negativing the hypothesis that the uttering was innocent. 

Where a series of transactions is charged as constituting a 
single course of conduct unbecaning an officer and·a,gentleman and it does 
not appear fran the allegations that any one of the separate .transactions 
relied upon was reprehensible, the specification is fatally defective. 
In this case, however, the specification contains an allegation that tile 
accused made and uttered the .checks in question "with intent fraudulently 
to secure temporary financial credit"• It.is believed that, for the 
purpose of this review and in the light or the views hereinafter expres
sed., the Board of Review is warranted in assuming, bu_t without conceding, 
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that this allegation is sufficient to negative the hypothesis of inno
cent making and uttering, and that, consequently• the specification. 
does state an offense, however much the fonn adopted is to be depreoat
ed. Upon this assumption the gist of the ottense - or offenses, if 
it was intended to charge the making and uttering of each check as a 
separate offense• is the specific intent to obtain a particular 
consideration of value, name~ "temporary financial credit•. Conse
quent~ to sustain the finding the evidence must establish the specific 
intent alleged. 

The first two checks mentioned in the specification, dated re
spective~ June 15 and June :?JO, 1929, were returned protested on, 
respective~, June 22 and June 25, 1929, for nonpayment on account of 
insufticient tunds (Ex. 35 9 36, 38 and 39; R. 201, 202, 226, 227); 
and the records of the bank on which they were drawn show that on neither 
the respective dates of the checks nor the respective dates of the protests 
did the accused have to his credit a balance sufficient to meet either 
check (Ex. 43, P. 9). Each check was in payment of a previous~ con
tracted indebtedness connected with certain gambling transactions (R. 
200, 367), and each was pranptly made good by the accused upon being 
notified that payment had been refused (R. 226, 227, 387). 

The third check, dated August\20, 1929, for $170 payable to F. 
Poughkeepsie, was returned unpaid (R. 189, 203, 225, 239) and bearing a 
protest stamp dated SeptElll.ber 3• 1929 (Ex. 32). The records of the bank 
upon which it was drawn show that, on its date, August 20, 1929, accus
ed' s balance was 1247.s3 (Ex. 43, P. 9), but that on SeptEmber 3, 1929, 
this balance had been reduced to $17.83. Thus the allegation that 
accused made and uttered this check, without having sufficient tunds 
or credit at the bank to meet it, is not sustained. This check was 
given as payment of a previously contracted indebtedness connected with 
gambling transactions (R. 203), which indebtedness the peyee claimed 
end still. claims was due fran the latter to the former (R. 207-210, 213, 
214, 234, 235) • .A.caused testified, however, that shortly after issuing 
the check, he learned that he owed the payee nothing, and, for this 
reason, instructed the bank to stop payment (R. 369, 391, 403, 440, 441). 
~pe.rently' this check has not been made good. Sane corroboration of 
accused's clailll that there was a controversy as to whether accused owed 
the payee the amount of this cheek or not is to be found, at least in
terential.l.y, 1n the testimony of the latter (R. 207, 235, 237; 239). 

The fourth check montioned in the specification, dated January-
16, 1930, for 012.31, payable to the Ordnance Supply Officer at .Aberdeen 
Proving Ground, was returned "on account of insufficient funds" (E:x:. 27; 
R. 114, 115}. It we.a given, just as accused was about to leave the post, 
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in payment ot a previowslJ' contracted bill (R. 114, 117, 391, 3Q2). 
The bank recorcla ahow that, on the date ot the check, J'anuar,y 16, 1930, 
aocuaed had a balance to his credit ot $75.44 (Ex. 49, P. a). Thua the 
allegation that aoowsed, at the time or making and uttaring this 
check, did not have at the bank sutticient tunda or credit to meet 1i, 
1a not sustained. Indorsementa on the check indicate that it was 
not presented tor peyment at the bank on which it n.a drawn untU arter 
1anuary 20, 1930 (Ex. 27, P. 3), and on tb.at date accused's balance we.a 
Nduoed to $11.22. This balance n.s not increased until January 31, 
1930, when, at the close ot buaineaa for the day, it was $373.99 (Ex. 4.9, 
P. e). Upon being notified ot the :ncmpeym.ent ot this cheok, accused 

pranptl:y made it good (R. 117, 120). 

The titth check in question, dated Ootober 8 1 1930, tor $40.oo, 
is not in evidence. It was given in payment ot a loan made by' captain 
Earl Hendry to the accused (Ex. 44, P. 2; R. 396) about ten days before 
the date of ~he check. captain Hendl.7 testified.that, immediatel:y upon 
its being re.turned unpaid, accused made it good (Ex. 44, Pe 2; R. 396). 
'lb.e records ot the bank show that at no time between October "I and Ooto 
ber 16, 1930, was accused's balance a.a much as $40.00 (Ex. 49, P. 9). 

The Birth check, being for $57.oo, payable to Service :nnance 
Corporation, is dated January 9, 1931 (Ex. 46, P. 5), although the spec1• 
t1oation gives the date as January 6, l93le It was given in ptcyment or 
a past due installment of a previousl:y contracted indebtedness. It 
ns received ~ -~the payee on January 12, 1931, and was returned about 
January 17, 1931, marked insufficient funds. Having been redeposited 
on J'anuary 21, 1931, 1 t wo.s again returned marked 1n.eutf1cient funds 
on Janua.ry 26, 1931 (Ex.· 46, P. 2). The bank records show that, on 
1anua17 9, 1931, the date ot this check, accused's balance was raised 
bJ' deposits to $Sa.ea (Ex. 49, P. 10). liel"e again the allegation that 
accused's funds and cred1 t at the bank, at the time of making and 
uttering the check, were not surticient to meet it, is not sustained. 
On January 10, 1931, the balance was reduced below the amount of the 
check and there were no further deposits until January 31, 1931, when 
the sum or $322.12 was deposited (Ex. 49, P. 10). This check was later 
made good by the accused. 

The seventh and last check is not in evidence. The date given 
1n the specification is January 171 1931. Captain Geortray Galway-, 
Post Exchange Officer at Fort Bliss, Texas, testified that about Janu-
ary 17, 19311 acouss<! ~rur.,t~ at the P.ost Exchange his check dated 
about January 15, l93f,;I>aya~~e to the Post Exchange, and received 
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$10.00 for it. The check was deposited• and the Exchange, on being 
notified by the bank of its return on account of insufficient funds• 
•took it up", and later the accused refunded the amount of the check 
(Ex. 47• P. 2). The bank records show that accused•s balance tl-al1 
January 10 to January 31, 1931, was less than $lo.co. 

The accused testified that each of the seven checks in question 
was made and uttered by him in the belief that his balance at the bank 
was su1'!'1cient to meet it (R. 388, 402, 438). In each instance he 
undertook to e:rplain how it happened that, when the check was presented 
at the bank for payment, he had not sufficient funds to his credit 
to meet it (R. 388, 393-402, 406-4ll, 475-480, 518). His explanations 
do not SeElll unreasonable; but, in view of the conclusion hereinafter 
reached, it would serve no purpose to set thelll forth in detail. 

A.a hereinabove indicated, the gist of the offense or offenses 
sought to be charged in the specification un.der consideration is the 
intent "fraudulently to obtain temporary financial credit". The 
evidence, as indtcated above, shows that each check, except the last, 
was given in payment of an indebtedness contracted sane time before. 
The credit, if eny, in the case of each of the first six checks, 
clearly was obtained before the giving of the check. The last oheck 
was given to obtain ~10.0'l and no credit was obtained. It seems clear, 
therefore, that none of the checks in question was given with intent 
to obtain credit. The gist of the offense or offenses not having 
been proved, it follows that the evidence does not sustain the finding 
of guilty of Specification 7, Charge II. 

19. The Arm:/ Register contains the following with respect to 
accused's service: 

"2 lt. F.A.. Sec. O.R.c. 15 Aug. 17; 
accepted 15 Aug. 17; active duty 15 Aug. 
17; vacated 16 Nov. 17.- 2 lt. of Cav. 
26 Oct. 17; accepted 16 lJov. 17; l lt. 
(temp.} 26 Oct. 17; l lt. 7 Sept. 19; 
Ord. Dept. 7 May 20; capt. l Jul:y 20; 
trfd. to Ord. Dept. 14 May 24." 

20. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were cQ!Jmitted during 
the trial. For the reasons stated, the Board of Review is of the opinion 
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that the record of trial is not legally sufficient to support the 
finding ot guilty ot Speoitioation 7, Charge II, but is legally' 
sufficient to support the find1ng3of guilty of the remaining charges 
and speoitioations, and the sentence, and warrants confinnation thereof. 
DismJ.ssal is mandatory on conviction of violation of the 95th Article 
of War. 

Judge Advocate. 

To The Judge J.dTocate Gene 
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WAR DEPARIMENT 
In th& Ottice ot The Judge .Advocate General 

Washington, D. c. 

Military Justice JUL 6- 1931C. M. ·195778 

UNITED STATES ) 
) 

vs. 

Private FRANK La VAL, JR. 
(8?71154), Headquarters 
Battery end Canbat Train, 
1st Battalion, 6th Field 

) 
) 
} 
} 
} 
) 

Trial by· a. c. M., convened 
at Fort Royle, Maryland, May 
12, 1931, Dishonorable discharge 
and confinE!llent for six (i) 
months. Disci:plinary Barracks. 

Artillery. ) 

HOll)mG by the BO.ARD OF REvn:w 
McNEIL, CONNOR and BRENNAN, Judge Advocates 

ORIGINAL EUMINA.TION by JACESON, Judge Advocate~ 

1. The record ot trial in the case of the soldier named above 
has b~en examined by the Board of Review. 

2. Accused was tried upon the fGllowing charges and specifica
tions: 

CIIA.roE I: Violation oft he 58th Article of War. 

Specification: In that Private Frank La Val, Jr., Hq. 
Btry. & CT, 1st Bn., 6th F.A., did at Fert Hay-le, 
Maryland, on or about April a, 1931, dessrt the 
service of the United States, and did remain ab
sent in desertion until he aurrendered himself at 
Fort Hoyle, Maryland, on or about ·J.pril 21, 1931. 

CHAR.IE II: Violation of the 86th .Article of War •• 
S:pecification: In that Privtt.te F!-enk La Val,· Jr., Hq. 

Btry. &. CT, 1st Bn., 6th F.A., Fort Hoyle, Maryland. 
beine on guard and posted as a sentinel e.t Edge
wood Arsenal, Maryland, on or about Aprils, 1931,. 
did leave his :post before he was regularly relieved• 
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CHARGE Ill: Violation of the 94th Article of War. 

S:peoifioation: In that. Private Frank La Val, Jr., Hq. 
Btry. &. CT, 1st Bn., 6th F.A., Fort Hoyle, Mary
land, did at Edgewood Arsenal, !~·land, on or 
about April 8th, 1931, feloniously take, steal, and 
carry away one autanatio pistol Caliber 45, of the 
value of about $26.38, property of the United States, 
furnished and intended for the military service 
thereof. 

He pleaded not guilty to all charges and specifications, and was found 
guilty of the Specification, Charge I, except the words "desert" and 
"in desertion", substituting therefor respectively the words "absent 
himself withoµt leave fran." and "without leave", of the excepted words 
not guilty and of the substituted words guilty, not guilty of Charge 
I but guilty of violation of the 61st .Article of We.J:', and euilty of 
all other charges and specifications. No evidence of previous con
victions was introduced. He was sentenced to dishonorable discharge, 
forfeiture of all :pay and allowances due or to becane due and confine
ment at hard labor for six months. The reviewing authority approved 
the sentence, designated the Atlantic B!'ench, United States Disciplinary 
Barracks, Governors Island, New York, a.s the place of confinement and 
forwarded the record for action under .IU'ticle of War 50}. 

3. The evidence shows that on April 7, 1931, accused was detailed 
by the 1st Sergeant of his organization "by authority or the Battery 
Canmander" as one of three privates in charge of Corporal Capellini to 

•. ocmpose an honor guard over the body of a deceased member of the batter., 
{R. 6•11) which was in the morgue at the Post Hospital at Edgewood 
Arsenal, Maryland {R. 13). Accused drew a Colt autanatic, caliber .45, 
pistol fran the supply roan and reported to Corporal Capellini about 
12 o'clock. The guard was not mounted. He walked one tour of duty 
on post and, when the corporal next went to relieve him about 3:00 a.m., 
he could not be found (R. 13-15). His equip:nent was pranptly checked 
at the barracks and it was.found that his civilian clothes were gone, 
but the pistol could not be found {R. 6-7). His foot looker was unlook
ed with the key in the lock (R. 8). On April 21, 1931, accused returned 
to the barracks dressea in civilian clothes. He stated to Sergeant 
?Jason, in charge or quarters, that he went absent because he was put on • 
guard just after caning out of the hospital. He also said that he left 
his pistol in his foot locker (R. laJ:19). 

Accused did not testify or make any statement to the court 
and no evidence was introduced in his behalf. 
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4. Charge II and its Specification charges an ortens·e in vio
lation of the 86th Article of War which reads: 

"MISBEHAVIOR OF SENTINEL. - kD:<J sentinel 
who ts found drunk or sleeping upon his post, or 
who leaves it before he is regularly rel,ieved, 
shall, if the offense be carmitted in time of 
war, suffer death or such other pun.isl::ment as a 
court-martial may direct; and if the offense be 
oamnitted in time of peace, he shall. suffer MY' 
punishment, except death, that a court-martial 
mey direct." 

i sentinel is a member of the guard who is actually on post in oper
ations against the enS!l7, in charge of the prisoners or property, or 
w1 th other special duties fixed by order of the camnanding ofticer. Par
agraph 4, TR 135-15, May 20, 1925 (Interior Guard Duty), which has re
placed the pamphlet Manual of Interior Gue.rd Duty, United States A:r:my,
1914, provides: 

ttCCJJPCSITIC!f. - !.· An interior guard will 
be of such strength as the ccrama.nding oftioer mey 
direct. It will be supervised by the officer of the 
d.q and canmanded by the oftioer of the guard next 
in r8.llk to the officer of the dsy', or by the senior 
noncCllllllisaioned officer of the guard if there be no 
oftioer of the guard. In large camnands where there 
1s more than one guard a field officer of the day 
mey be detailed to supervise them." 

The so-called guard of honor; wherefran aocused·is presumed to have 
derived his sentinel status at the time of his absence, was not regular
~ detailed or mounted, but was detailed by the lat Sergeant "by author
ity of the Battery Ccmnander" who was informed by the •technical sergeant 
o~ the hospital" that it was custanfU"Y' to furnish an Honor Guard over 
the rE111ains of a deceased member of the organization. The so-called 
guard of honor was not under the supervision of the Officer of the Dey, 
and, so far as the record shows, was functioning without the knowledge 
or authority of the cam:ianding officer. It must be held that accused 
we.a not on guard and posted as a sentinel within the meaning of the 
86th Article of Wu, e.nd consequent~ that the findings of guilty 
of Charge II and its Specification are contrar:, to law. 

Absence without leave as found by the court under Charge I 
and its Specification is established, and, in view of the circumstances 
'l,µlder which the pistol disappeared coupled with accused's failure to 
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otter aDy explanation, the larceny of the pistol as alleged. in Charge 
III and its Specification is sufficiently established. 

5. For the reasons hereinabove stated, the Board or Review 
holds the record of trial not legally sufficient to support the find
ings of guil.ty or Charge II and its Specif"ication but legally suf'ti
cient to support the findings of guilty of Charges I and III and 
their specifications, and legally sufficient to support the sentence. 

Judge Adi;o cate • 

• 
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WAR DEPARTMENT 

OF'FlCE OF THE JUDGE ADVOCATE GENERAi. 

WA9HINCITON 

Board ot Berte• 
C • .M. No. 1958&3 

UHIT:&J> S 1.LlT:SS ) SECOND DIVISION 
) 

T•• ) '!".rial bJ' G. C. M. • conTened. d 
) J'ori Sam Houston, Ten.a. M8y'

General PriBOl1ff DCIOllI~ ) l~, 1951. Dishonorable discharge
ZOIClSKI. ) l•uspended) and continement tor 

) au: (6) montha. Fort Sam 
) Houston. Texas. 

HOIJ)ING by the m 01!' Rl!ivm 
McltDL, BHl!:mW{ and GUERDT, Judge .Advocate•. 

1. The record ot trial 1D. the cue ot 'the soldier named. abon, 
haTing been examined in the ottice ot The .1udge .Advocate General 
and there tound lee;all:T 1D.allt1'icient to su:pport the tindings and sen
tuce, haa been examined by' the Boe.rd or Review and held to be legally 
autficient to aupport the tindinga and sentence. 

a. The acoused waa arraigned May' 14• 1931, on a charge and 
apecitication properly alleging the.ton June 2, 19281 he traudulently' 
enlisted in the J:rmy' in violation ot the &4th .Article or war. He 
pleaded guilt,' to, 811d was fomid guilty ot,· the charge and specifica
tion. and we.a sentenced to dishonorable discharge, torteiture ot all 
p~ and allowancu due or to beoaue 4ue, and oontinement e.t hard 
labor tor aix month.a (G.C.M.O. No. 134, Hdqrs. 2nd DiT•, .1une l, l95lJ, 

:s. It appears that at the time or the arraignment more than 
two years had elapsed since the canmission o:t the ot:rense cha:rged. 
Trial was there:tore barred by' the statute o:t limitation.a unless accua
ed was absent :fran the jurisdiction ot the United States, or was not 
amenable to military jurisdiction by' reason or sc.me manifest 1m,Pedi
ment, for a period sufficient to prevent the bar or the statute trClll 
beocming effective. lA• w. 39.) The record of trial does not dis
oloae e:IJY' facts taking the oaae out ot the statute. 

4. '..l'ha statute of l1mitationa is a de!ense and must be asserted 
at the trial by the defendant in a criminal case. Biddinger T. 
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CCill!nissioner,~., 245 u.s. 128; United States v. Brown, Fed. Case 
·No. 14665 (2 Lowell 267). The defense may be raised by a special 
plea in bar ot trial lUnited States v. K1ssel 1 173 Fed. Rep. 823) 
or by a plea or not guilty (United States v. ~. 84 u.s. 168, 
179. Whether or not a plea ot not guilty asserts the defense in 
those cases where the bar of the statute is apparent fran the plead
ing is not necessary to decide in this case. and decision on that 
point is expressly withheld. In the instant case the accused failed 
to assert the defense either by a special plea or by a plea of not 
guilty. Instead of asserting the defense he pleaded guilty. Whether 
the plea of guilty be considered as a waiver of the right" of the 
accused to avail himself of the defense accorded him by the statute 
or as an admission by the·accused that facts exist which talce the 
case out of the statute, the result is the seme, namely', a valid 
sentence on the plea of guilty. 

5. The Board of ReView has not overlooked the fact that the 
Attorney General, in several opinions. has held that a court-martial 
has no jurisdiction, even with the consent of the accused, to try a 
case which is barred by the statute (l Ops. Atty. u-en. 383; 6 id. 239; 
13. id. 462; 14 id. 265; 16 id. 170 (1878) ). Careful consideration 
of these cases shows that they are essentially' based on the assunp-
tion that the bar of the statute or limitations affects the jurisdiction 
of the court. Thus the Acting Attorney General, Mr. Bristow, states: 

"It has been held that the 88th Article 
of War, above quoted, is a limitation upon the 
jurisdiction of courts-martial a.rut presents an 
absolut~ bar to the trial*** which can not be 
waived even by the accused." (13 Ops. A.tty. uen., 
su:pra.) 

But the theory that the statute affects the jurisdiction of the court 
is expressly' denied by the ~ederal courts. ln re Davidson, 21 Fed. 
Rep. 618 (l884); Biddinger v. ~issioner, .fil• ll9l7), su;pra • .As 
the ¥ederal courts have power to inquire.into the jurisdiction of 
courts-martial {Carter v. ~tl!., 177 u.s. 496), their decisions on 
questions of jurisdiction are authoritative and should generally be 
followed by the Board of Review. 

6. In view of the intimation by various Attorneys General 
that the bar of the statute may not be waived by the accused, considei
ation of that point is necessary• .AssUI11ing, as appears to be the· 
fact• that the opinions of the Attorneys General cited above are based 
upon a conclusion that the.statute of limitations contained in the 
.Articles or War affects the jurisdiction of the court to hear and 

-2-



(305) 

detennine a case, the conclusion that an accused may not waive the 
bar of the statute is of course logical and consistent with the ruling 
on jurisdiction. lt is conceded that jurisdiction can not be con
ferred by waiver. However, the Federal courts having overruled, 1n 
effect, the opinions of the Attorneys General that the statute affects 
the jurisdiction or the court, no sound reason is seen for now following 
these opinions that the bar or the statute may not be waived. It has 
been held that the protection afforded by the 5th and 6th Amendments 
to the Constitution may be waived (Levin v. United States, 5 Fed. (2d) 
598 (certiorari denied, 269 u.s. 562J; Grove v. United States, 3 Yed. 
(2d) 965 (certiorari denied, 268 u.~. 691)), and no sound reason is 
seen why the protection afforded by the statute of limitations may not 
likewise be waived. 

7. For the reasons stated, the Board of Review holds the record 
or trial legally sufficient to support the sentence. However, it 
appears that the staff judge advocate, the members of the court, the 
trial judge advocate, end the defense counsel, overlooked the fact that 
the statute of limitations might have been pleaded in this case. The 
Board of Review, while sustaining the validity of the sentence, feels 
that the equities of this case demand that the sentence be remitt~d 
1n accord with the policy established inc. M. lB8778 (Allen). A,ppro
priate action looking to the ranission of the sentence is recanmended. 

Judge Advocate. 

nJ~, Judge Advocate. 

Judge .Advocate. 
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JU.litary Justice WAR DEPARTMENT 
C.K. 19586'7. omca OF THE JUDGE ADVOCATI GENERAL 

WASHJNGTOlt 

JUL 11 1931 

U N I '? E D S T A T E S SECOND COEPSJ.RE.l' ) 
TS. ) !rial by G.c.:r.a:. convened at 

) llit chel l!'ield, Long Island,
Prhate XEN:mB. H. JONES ) Xew York, May 13, 1931. Dia
(6704822), 99th Observation ) htnorable discharge (no con
Squadron, ilr Corps. ) fi.ll.ement ) • 

ROLDDTG b7 the BOJJm OJ' REnD' 
McDIL, ecmmm and BRli,'Nliil, Judge J.dvoeatea 

ORIGINAL EXAMINATIOXby JONES, ..J'udge Advoca.\e• 

1. !he recor~ ot trial .in the caae ot the ·soldier &boTe named h&a 
been examined by the :Board of B.eTiew. 

2. !he accused wa.a tried 'Dt)On the followillg Charge and ape.c1!1• 
ca.Uona& . . . 

.GH.A.Rem1 TiolaUon of the 93rd Article of War. 

Speo1f1cat1cn la In that Kemieth H. Jones did, at l.litchel Meld, 
N.Y., en or about J.pril 13, 1931, with intent to·cietraud. 
falsely make in 1ta entirety & certain note in the followizlg 
words and tigu.rea, to wits On next pay day after d&te, I 
promise to pay to the Poat hcha.n&e, Mitchel l!'ield, Fin 
Dollars, value received, Name, Pn. Deanton, Organisation, 
99th, which said no"8 was a writing of a priV&te llAtuN~ 
which might operate to the preJudica of another. 

Specitication 21 In that i.enneth H • .ronea did, at Mitchel Yield, 
ll.Y., on or about J.,ril 15, 1931, with intent to defre.ud · 
falaely m&ke in ita entirety a certain J:Lote in the follow~ 
word, and tiga.rea, to wits On next pa7 dAy after date, I 
promise to pay to the Post hchange, liltchal lrield, Hhe 
Dollars, value received, lame, PTt. P. Jilrach., Organization, 
99th, which said note waa a writing of a private na.ture, . 
which aight operate to the preJudiet of another• 

.J:Ia pleaded DOl guilty tt, and n.s found gt11lt1. of, the charge and 
specification,. ETidence of one previous conviction by SWmn.a.ry Court• 
ltartial for absence without leave, in violation of the 6l1t Article of 
'l'&r, was introduce&. He we.a sentenced to dishonorable discharge, foi
teiture ot all pay and allowances due or to become due, and confinement 
at hard labor for one year. !rhe reTiewing authority approved the sen-
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tence but remitted the confinement, and forwarded the record. purSUAJ1t 
to the provisions of Article of Wa.r 50t. 

3. Th.a only question presented by the record ia whether the fa.ilure 
t.o describe in the specifica.tion the grade and organiza.tion of' the ac
cused is e.n error which rendered the court without jurisdiction to tey 
the accused. This question must be answered in the negative. Juris
diction is a fact and not a. matter of plea.ding (Givens v. Zerbst, infra). 
No form of plea.ding can confer JurisdictionJ nei thar can an error ~ 
pleading divest a. court of jurisdiction conferred by law. when the ac
cused wa.a arra.igned he might have interposed a plea. in abatement or & 

plea. to the jurisdiction bees.use of the faulty ple.adi~• In the a.bsEmce 
of either plea. the question of jurisdiction was raised by the plea of' 
not guilty. In either event the question is one for the court.to de
cide on the evidence presented, and in the instant case the eTi~ence con• 
clusively establishes tha.t the accused is a person subject.to military 
law (R. 35). Such fa.ct ha.vingbeen established, it would have been 
proper for the court to have directed tha.t the specifica.tion be amended 
but its failur·e to do so, being a matter of· form only, did not render 
the sentence void (A.W. 37). The record of trial conclusively estab• 
lishes tha.t the court was appointed by an officer empowered to appoint 
it {R. l); that the membership of the court was in accordance with law 
with respect to number and competency to sit on the court (R. 2-4); 
that the court was invested by Act of.Congress with power to try the 
person (R. 35; A.W. 12); and the offenses (R. 4, 5; A.W. 12, 93) charged; 
and tha. t the senten.a· was within the maximum limita prescribed by the 
President for the offenses of which the acC1,ised was found ga.ilty (R. 4, 
5, 50; par. 104 o, tI.C.M., 1928, P• 99). The only theory, therefore, 
upon which it may be held that the error in plea.ding wad e. fatal defect 
is that it "injuriously affect~d the substantial rights of the accused" 
(A.w. 37). It 1s obvious tha.t -the substantial rights o! the accn.sed 
were not affected in the slightest degree. No one knew better than the 
accused that he was a person subje~ to military law. 

The conclus1oas herein expressed are supported by the principles 
laid down by the United States Supreme court in Givens v. Zerbst, 255 
u.s. llo In that case the court, speaking through Mr. Chief Justice 
White, said: 

"The question before us is thus a narrow one, since it comes 
only to this: In a case, such as that before us, where the 
power to convoke a court-martial is established on the face 
of the record and the authority of the court to decide the 
particular subject before it is therefore undoubted, does 
the right exist, in the event of a collateral attack: upon the 
judgment rendered, ma.de on the ground tha.t a particular Ju
risdictional fa.ct upon which the court acted is not shown by 
the record to have been established, to meet such attack by 
proo:C as to the existence of the fa.et which the eourt treated 
a.s adequately present for the purpose o! the power exerted? 
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."Const deril:ig that euh Ject in the light atat~d, we think the 
court below was right in Admitting, aa it dU.; evidanoe to 
thow the uiatence of a mili tar;r etatua 1n the &ccuaed iinca 
it did not change the court"1118.rtial record. but simply ~et the 
collateral attack b7 shoriJ28 that at the time ot the trial 
the bash exiated. for the exertion 'b7 the coun of the au... 
thoritT conferred 'QPOD. it+. 

•rt 1s true that general ·expreH1ona will be found 1n aome 
of the reported cases to the effect that wher.-Jer a tact 
upon which the Jurisdiction of a court'"illartial or other 
court of limited Jurisdiction depends is questioned· it must 
appear in the record that such fa.ct n.1 eata.blished. :But 
these e:x:presaions shoul4 be limited 1n accordance with the 
ruling which we now make. \fe ao conclude because the com
plete right to collaterally assail the existence of every 
fact which was uaential to the exerciae by such a limited 
court of its a.uthority, whether appearing on the face of the 
record or not, ia wholl.7 incompatible with.the conception 
that, when a collateral attack is made, the fa.ca of the rec
ord is conclusive. Indeed, some of the leading ca.sea make 
clear the incongruity of any other conclusion and eerve to 
indicate that the expressions as to the face of the record 
contemplate, not the record assailed by the collateral at• 
tack, but the record eata.blished a, the reault of the proof 
heard on such attack. Galpin t. Pap, 18 Wall. 350; :Runk.le 
v. United states, 122 u.s. 543.• 

The oases of Mc Clelland, c .M. 1S33n (1919 J, and Dunma.rk, c .M. 
137123 · (1920), 1n which conclusions were reached that simila.r dei'ecta in 
pleading were fatal errors, are expressly o'Yerra.led. These cases, de• 

cided prior to the decision in_ the Givens case, ~' were decided at 
a time when The Judge Advocate Genefal wa.a ourbur4aaed. with wa.r••Ume 
work and when thorough research was difticult• .As those decisions favor
ed the accused, such research was not necessary• Rowever, it is apparen't 
that they a.re not in accord with the principle of the Giveus case, aq,ha, 
and the principle amiollllced by Yr. C'hief Justice Waite, speaking i'"lr t e 
court, in BAilway Comp&l!J' v. l!amn7, 89 u.s. 322, 326, 1n which it was 
stated thats 

I 

"In ca.1ea where the Jurisdiction of the courts of the 
United states depends 'Upon the cbara.cter of the parties, as 
it no doubt does in this, the facts ~on which it rests mu.et, -
of course, somewhere appear 1n the record• They need not 
necessarily, however, be averred in the pleadings. It is 
sui'ficient if they a.re in scxne fom affi:nnativel:r shown b;r 
the record.• 

This principle was rea.ftirmed by the ~reme Court in the case of Norton 
v, Le.rney-, 266 u.s. 511, in the following languages ._. 
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tt• ••It is quite true that the jurisdiction of the 
]federal Court must affirmatively and distinctly appear and 
cannot be helped by presumptions or by argumentative in
ferences drawn from the plea.dings. • • *where, as here the 
jurisdictional facts ar~ear upon the face of the record 
•••it would oe mere ceremony to reverse the decree and 
remit the purely fonr.a.l making of the amendment to the 
lo\',er court. We shall, therefore, consider the bill as 
a.mended to conform to the facts of record and sustain the 
jurisdiction•• •.tt 

1:oreover, the holdings in the 1:ctJlelland and .uunmark cases contravene 
A.17. 37, which expressly provides tm.t "the proceadings ofa court
I:Ja.rtial shall not be held invalid • • • for a.ny error as to a.ny matter 
of plea.ding tt unless the error has injuriously affected the substantial 
rights of the acc·nsed. 

4. }'or the reasons stated, the :Soard of .l:{eview holds the record 
of trial legally sufficient to support the sentence. 

__.t.O?,-n_;::;_:~:.,:~-<.~c.:::•~--!:::-::"::*:::::==------_;Judge Advo cata• 

REC'D 
JUL 15 1931 

-5- d. A.G. O.. 
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1Wl DIPABTMD'? 
In !b• Ottioe Ot !he hdge .l.h'ooate G•en.1 

Wuh!.ngtcaa, D. c. 

Kilit&J7 Juatioe 
CK 196931. 

11 I I ! I D 8 ! A 'f I 8 ) SIOOID DMBIOI 

%rial by G. c.• K., connnecl at 
Fort· Sam Houeton, 'fua.1, K&y'

Private BAK B. 1fILLI8 &, 1931. Dilhonorable di1oharge
(64li079), Second !am: 1 and oontine:mct tor one (1) 79&%'• 
Cea~. ) Diloiplinar,r Barra.olca. 

ll>LDJ.BG br the BWU> OJ' B.BVDS 
lloDIL, CODOR and BRE?mJJr, Judge .Attrooatea 

ORlGDW, EtAYDtlTIOB by' W.CAR, Judge .&dTocate. 

1. fh• reoord of trial in th• oue ot the •oldier named abon 
ha1 been examined 'b7 the Board of Rffi• and tound.1.o be legally- mt• 
tioient to 1upport th• finding• ot guilt7 ot Charge·II and the Speoi• 
1'1oation• thereunder, an4 the .&.dditional Charge encl it• SpeoU'lcation, 
and th• 1entenoa.' 

2. Under Charge I and 1t1 SpeoU1cat1on, aoouHd.,.. tried for 
an a11ault alleged to hi.Te bee oomitted, With intent. to do bodily 
hara, •1>7 pointing a dqgerou., weapon, to Wit, a rnolTer, at ·aaid 
Bane". The 1peo1t1oation ii deteotiTe in that it ta1l1 to allege the 
OOJ1Di1don ot any aot1 by aoouaed :llhich, alone, would warrant any in
feranoe at lo that aoouaecl in committing them had the intent to clo 
bodily hara aa alleged, and the proof fail• to raeq the cleteot in 
that no ffidenoe wu introduced to lhow that aoouaed attempted to UH 
the p11tol tor any purpose other than u a threat by pointing the weapon 
u alleged. 'fhe n1.deno• 11 therefore legall7 wv.ttioitmt to auatain 
a finding that aoouaed. ocalitted a feloa.;ioul u•ault in Tiolation ot the 
93rd J.i'tiole of War, btlt legally 1utfioient to aupport a aubatituwcl.find• 
1ng that aoouaed oomadtted an 1.111.ult With a dangerou.1 weapon at the ts.a. 
and place alleged, u a le11er inoluclecl wrongt\11 aot in Tiolation of the 
96th .&rtiole ·of War. • 

- 3. For the foregoing rea10A1, the Board ot Rmn holdl the reoorcl 
of trial legall7 auttioicb to 1upport onl7 10 :amoh ot the finding, of 
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guilty of' Charge I and its Specif'ioation a1 finds that accwsed can• 
mitted an assault with a dangerous weapon in violation of' the 96th 
Article of' war, and legally auf'fieient to support the findings~ 
guilty' of the other charges and specifications and the sentence. 

Judge .&.dvoeate• 

..Jaw~-.1!.!TI!..!-::::::::":::'":::~-~...!::·~·~-~-=====---'' Judge .Advocate. 
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WAR DEPARTMENT 

OFFICE OF THE JUDGE ADVOCATE GENERALMilit&r7 Justice 
C. M. No. 195988 WASMINCITON 

AUG 3- 1931 

UNITED STA!ES ) 1!'IBST <lAVJ.I.Rr DIVISIC!i 
) 

vs. ) Trial by G.C.M., convened at 
) Fort Bliaa, Texas, June ll, 1931.

Private CHA.m.ES A. PARR ) Dishonorable discharge (suspended) 
(674.5302), Batter,r o, 82nd ) and continanent tor one (1) year.
Field Artillery• ) Disciplinary Barracks. 

OPINION ot the BOARD OF .REVIEW 
MoNEIL, COltiOB and BRENN.AN, Judge Advocates, 

ORIGINAL EUMINA.TION by BJ.LCAR, Judge Advocate. 

l. The record ot trial ill the cue or the soldier named above, 
having been exemined in The Judge Advocate General's Office and there 
found not legally sufficient to support the findinas and sentence, 
'has been exsmined by the Board o! Review and the Board sul:mita this, 
lts opinion, to The Judge Advocate General. 

2. Accused was tried upon the following Charge and Specification: 

CHA.EG'.E: Violation or the 58th.lrticle of War. 

Specification: In that Private Charles A• Parr, 
Battery "C" 82nd Field J.rtlllery, Fort Blisa, 
Te:icas, did, at Fort Bliss, Texas, on or about 
April 13, 1931, desert the service or the 
United States and did remain absent in deser
tion until he was apprehended at El Paso, Texas, 
on or about April 27, 1931. 

He pleaded not guilty to, and was found guilty or, the Charge and 
Specification. No evidence of previous convictions was introduced. He 
was sentenced to dishonorable discharge, forfeiture o! all P8l" and allow
ances due or to becane due, and confinsnent at hard labor tor one year. 
The reviewing authority approved the sentence, directed its execution, 
but suspended the dishonorable discharge, and designated th, Pacific 
Branch, United States Disciplinary Barracka, Alcatraz, California, e.s 
the place of confinement. The sentence was published in General Court
Martial Order No. 93• Headq_uarters First Cavalry Division, June 18. 1931. 
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3. 'l'he evidence tor me prosecution shows that aoouaed was 
at the time in question a soldier in Batter,y c, 82nd Field J.rtillerr, 
stationed at Fort Bliss, Texaa. On or about -'tn"il a, lQ31, he waa 
granted a pass authorizing his absence fran the poat tor a period ot 
tive or six daya. This was established by the testimony- ot the 
Acting First Sergeant. The same witnees teatitied that acoueed 
was subsequently granted an extension to hili pasa, ettective until 
April 12th, because the batter,r camnander received a •canmunication 
tra:n sane doctor, who treated the accused"• The batter,- thereatte:o 
(.&.:pril 13, lQ3l) marched to Dona .Ana, New Mexico, at which time 
accused "was absent f'ran that tomation and f'ran then on." The 
witness produced and read f'ran the morning report ot the battery- an· 
entry- under date or April 13, 1931, pertaining to accuaed as f'ollowsz 
"Private Parr f'ran duty to A.w.o.L. 3:00em;" and under date ot ~r11 · 
224, "Privatl.Pax'r A.W.O.L. to desertion". During the time the batt81'7 
was an;y f'ran the post saneone was lef't behind in barracks. u to 
whether or not accused reported during that time witness replied, 
"No report was made to me by the people remaining in the garriaon• 
(R. Q-10). 

Arnold Green, Police Ottioer of' El Puo, Tuu, testitiecl 
that he apprehended accused in El Paso, Texas, on April 27, lQ3l, 
"on into:mtation that he helped ~ob the Tularosa State Bank 1n New 
Mexico" (R. IS):-- At the time of' apprehension accused was dressed 
in civilian clothes and, upon being questioned concerning the car he 
was then driTing, ·immediately admitted that he was a soldier, explain• 
ing that he was absent because he "said he was on turlough and came 
back, and he intended to turn in, but did not turn in", J.ocused was 
taken to the police station tor investigation e.nd two days later was 
turned over to the military authorities at Fort Bliss, Texas (R, 7-8). 

At the close of' the case tor the prosecution, the deteJ2Se 
counsel stated that, "The accused has been we.med of' his rigb.la as a 
witness and desires to.remain silent• (R. 10). 

4. . The record or trial thus presents a queation as to whetha 
the eTidenoe introduced ia legally su!f'icient to support a tinding that 
accused lef't the aervice with the specific intent, then or at acme time 
during his absence, not to return. It conclusivel.1' appear• that ac
cused was granted pemiHicm to be absent on paaa f'ran J..l)ril 2·to 
April 12, 1931. Neither the de!8llse counsel nor the court made 8Jl1' 
inquiry as to where accused intended to spend the period or h1a authoi
ized absence. The only'. canpetent eVidence relevant to the issue is 
limited to the undieputed tact that he oversteyed his authorized ab
sence and that he was apprehended fourteen days thereaf'ter in the 
city of' El Paso adjacent to hi• own post while wearing civilian clothH. 
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The brevity of his unauthorized absence, his appearance at such a 
plaoe where apprehension was so ea~, and the fact that he made no 

- effort to oonceal his status as a soldier, tend strongly' to negative 
an inference of desertion fran. the can.ponent facts of the case. ~e 
statement of the :policeman that he a:pprehended acoused "on 1nfomaticm. 
that he helped rob the Tularosa State Bank in New Mexico" was clear~ 
incan.:petent and highly :prejudicial hearsay, and, unexplaine~ as it 
was in the record, its rece:ption by the court, considered in connection 
with the inadequate evidence bearing on intent to desert, -would require, 
in the o:pinion of the Board of Review, a holding that error injurio~ 
affecting the substantial rights of the accused was thereby camnitted, 
but for the clear want of :proof of such intent to desert, which of · 
itself constrains the Boar~, in furtherance of justice according to 
law, to hold the evidence of record legally insufficient to support 
the findings of guilty of desertion. 

1'he law is well settled that mere absence without leave is 
not satisfactory evidence of desertion unless it is much prolonged. 
The Manual for Courts-Martial prescribes (page 144) that: 

"to warrant conviction of desertion, evidenoe, 
such as evidence of a prolonged absence or~ 
circumstances, must be introduced fran. which the 
intent in desertion can be inferred." (Underscor
ing supplied.) 

In c. M. No. 123404, Standlea, the Judge Advocate General held: 

"The facts that the accused was apprehended 
and had been absent a month and six days are not 
sufficient to show that he went absent with intent 
not to return or that he afterwards entertained such 
intent." 

So in c. M. 125904, Moore, it was held: 

"It cannot be said that an unexplained absence 
without leave for eleven {ll) days, even when termi
nated by apprehension constitutes desertion as a 
matter of law. It is undoubted that absence without 
leave may be so prolonged that, unexplained and ter
minated by apprehension, it may be said as a matter 
of law, to constitute desertion. Such a result, how
ever, the law does not canpel in the present case." 

Above-cited cases were cited with approval in the opinion or the Board 
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ot Review in the recent cue, c. M. No. 189658 (Hawkins). 

5. In view or the foregoing, it cannot be stated, as a matter 
ot law, that the evidenoe affords substantial basis tor a finding that 
accused had the intention to desert the servioe as alleged. It tol• 
lows that the reoord is legally sutticient to support only' so much or 
the findings or guilty as involves findings or absence without leave 
tor the period alleged in the specifioation (fourteen days), the maxi
mum. authorized punishment tor which, as fixed by :paragraph 104 .2,, 
1:anual for Courts-Martial, is confinement at hard labor :f'or forty-two 
days and forfeiture of' two-thirds of' his pay per month for a like 
period. 

6. For the reasons stated, the Board of' ReView is of' the opinion 
that the record or trial is legally sufficient to support only so much 
of the findings of' guilty as involves findings that accused did, at 
the time and place alleged, absent himself without leave tor the period 
alleged, in violation of' the 61st Article of' War, and legally sufficient 
to support only so much of' the sentence as involves confinement at hard 
labOl" for forty-two days and forfeiture of' fourteen dollars of' his pay 
per month tor a like period. 

Judge Advocate. 

Judge Advocate. 

Judge Advocate. 

To The J'udge Advocate General. 
I 



UNITED STATES 

v. 

) 
) 
) 
) 

Trial by G. c.-~., convened at 
Brooks Field, Texas, June 3, 

Private THOMAS O. STANTON ) 
(6241239), 68th ~ervice ) 
Squadron, Air Corps: ) 

1931. Dishonorable discharge 
and confinement for five (5) 
years. Disciplinary Barracks. 

HOLDING by the OOARD OF REVIIl'f 
McNEIL, OONNOR and BRENNAN, Judge Advocates 

ORIGINAL EXAMINATION by JACKSON, Judge Advocate. 

1. The record of trial in the case of the soldier named above 
has been examined by the Board of Review. 

2. The accused was tried upon the following Charge and Specifi
cations: 

CHARGE: Violation of the 93rd Article of ifar. 

tipecification 1: In that t'rivate Thanas O. Stan
ton, 68th Service ~quadron, A.. c., did, at 
Brooks Field, Texas, on or about May 1, 1931, 
feloniously take, steal, and carry away money, 
value about Sixty ($60.00) Dollars, the proper• 
ty of 1st Lieutenant w. E. Baker, A.C. 

Specification 2: In that Private Thomas O. Stan• 
ton, 68th Service ~quadron, A.c., did, at 
Brooks Field, Texas, on or about May l, 1931, 
feloniously embezzle by fraudulently convert
ing to his awn use one letter addressed to Wm. 
D. Foley, Fort Benning, Georgia, and the con• 
tents thereof, to wit: United States Currency 
of the Value of Sixty ($60.00) Dollars, the 
property of First Ueutenant w. E. Baker, A.C., 
which came into his possession and control by 
virtue of his office as mail orderly. 
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He pleaded not guilty to, and was found guilty of, the Charge and 
Specifications. No evidence of previous convictions was introduced. 
He was sentenced to dishonorable discharge, forfeiture of all pay and 
allowances due or to become due and confinement at hard labor for 
five years. The reviewing authority approved the sentence, desig
nated the Pacific Branch, United l:>tates Disciplinary Barrs:cks., Al
catraz, California, as the place of confinement and forwarded the 
record for action under Article of War 5<>!. · 

3. The evidence shows that money had been disappearing from 
the incoming and outgoing mail at Brooks Field, Texas (R. 6); that 
about May l, 1931, Corporal Crumley was in charge of the Postal 
Telegraph Office there and the handling of mail; that accused was 
working in the Brooks Field post office at the time, distributing 
and taking care of mail af'ter it was brought from the city lR.14-19); 
that it was uecided to set a trap by putting some bills in a letter 
and taldng the numbers of the bills (R. 6); that Lieutenant w. E. 
Baker went to San Antonio on May l, 1931, and conferred with the postal 
authorities; and that about 10:00 a.m., sixty dollars in five-dollar 
bills were placed by him in an envelope in the presence of Lieutenant 
Dayton; that prior to their being placed in the envelope the serial 
numbers were checked in the presence of Lieutenant Dayton lR• 12) and 
addressed to a soldier at Fort Benning, Georgia, the return address 
being that of Flying Cadet ('l'lin. D. :toley), Air Corps l'rima.ry F'lying 
School, Brooks Field, Texas; that the envelope was then sealed after 
being checked again lR• 12); that about 10:00 o'clock Corporal Crumley 
was called to the adjutant's office and shown a letter addressed to a 
man in the 29th Infantry at Fort Benning, Georgia, and was told that 
the letter contained money and to watch and see that it got in the out
going mail lR• 14); that Cadet Keenan, Assistant O. D., was asked by 
Lieutenant Dayton to mail a letter at the post office which he stated 
contained a sum of money; that he actually mailed the letter at the 
post box lR• 26); that about 11:30 Corporal Crwnley lei't for dinner 
lR• 14), leaving accused arranging the mail to be readdressed and for
warded lR• 16); that the corporal returned at 11:45 and fotmd the mail 
had already been tied up by accused according to sizes ready for de
livery to Sa.'l Antonio, and about 12:00 o'clock he relieved accused for 
dinner and, as soon as he left, searched through the packages of mail 
which were already tied up; that such packages contained all the mail 
in the office and the letter which was shown him in the adjutant• s 
office was not to be found therein lR• 14), which fact was immediate• 
ly reported to Lieutenant Baker, the 8ig;nal Officer; that Corporal 
Crumley went to accused who was in barracks and brought him to 
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Lieutenant Baker's office, then to the adjutant's o:t'tice where he was 
searched (R. 15); that accused in the presence or Lieutenant Baker 
Lieutenant Dayton and Corporal Crumley emptied his pockets and emo~ 
the contents were found twelve five-dollar bill.a, whereof eleven were 
the original bills placed in e.toranentioned envelope and one addition-
al bill (R. 11-12). . 

4. The applicable substantive law as to the difference between 
embezzlEment and larceny, detenninative or this case, is contained in 
the holding of the SuprEllle Court of the thited States in the leading 
case or Moore v. United States, 160 u.s. 268, evaluated as a holding by 
that court itselt and reaffimecl in the following excerpt tran its 
opinion in the later case of Grin v. Shine, decided Dece;ber 1, 1902, 
187 u.s. 181,196: 

"These cases are strictly in line with 
that of~ v. United States, 160 u.s. 268, in 
which we held that 'embezzlEment is the fraudu
lent appropriation of property by a person to 
w:b.cm such property has been entrusted, or into 
whose hands it has lawtull.y' cane. It differs tran 
larceey in the fact that the original taking ot 
the property was lawful, or with the consent 
of the owner, while in larceny the felonious 
ilttent must have existed at the time or the 
taking."' 

In the instant case, on the above-recited evidence of record, 
we are or the opinion that such physical control as accused acquired 
over the mail parcel containing the twelve five-dollar bills in the 
discharge of his duty, in the Brooks Field post office, to arrange 
and tie up pieces or mail tor subsequent delivery to the San .Antonio 
post office - a be.re handling of the mail and no more • did not and 
could not make the opening of the see.led envelope and rEmove.l there
tran and carry1ns away by him of its money contents &l:ly'thing less than 
an unlawt'ul original taking thereof without consent of the owner, with
in the criterion tor dit:rerentiating larceny and embezzlement laid down 
by the Supreme court in the quoted holding in Moore v. United States, 
supra. Therefore, we conclude that such taking by accused constituted 
larceny and not embezzlement on his part, and that his conviction ot 
the latter offense is not supported by the evidence in thJs case. 

5. FrC111 the charge sheet it appears accused enlisted August 16, 
1929, with no prior service and that he was 20 years of ege at the 
time of the camniss1on of the offense. 
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6. For the reasona hereinabove stated, the Board ot Rniew 
holds the record not legally' suftioient to support the finding of' 
guilty ot Speoitioation 2 of' the Charge, but legally sufficient to 
suwort the finding ot guilty' of' the Charge end Speoitioation l 
thereunder, and the sentence. 

Judge Ad'll-cate. 

Judge .Advocate. 

Judge Advocate. 

.. 
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WAR DEPARTMENT 

OFFICE OF THE JUDGE ADVOCATE GENERAL 

WAJIHINCiTON 

Military Jus·tice 
C. M. 196063 

U N I T E U S T A T E S J Tli!Rl) coRl"'l:i AH.FA 
) 

vs. J Trial 'b-/ G. c. M., convened at 
' ) Lo.n~ley Field, Virginia, June 

First Lieutenant CLAREliCE J 3 and 4, 1931. Dismissal. 
R. MacJ.VER l0-10980), Air ) 
Corps. ) 

OPI1~ ION by the OOARD OF REVIEW 
:McNEJ.L, CONHOR and BRENNAN, Judge Advocates 

ORIGINAL EXAMINATION by BALCAR, Judge Advocate. 

1. The Board of Heview has examined the record of trial in the 
case of the officer named above and sul::mits this, its opinion, to The 
Judge Advocate ueneral. 

2. Accused was tried upon the following Charge and ~pecii'ica
tions: 

CHAl{GE: Violation of the 95th Article of riar. 

1:ipecification l: !n that First Lieutenant Clarence R. 
Maciver, Air Corps, was at East Boston, Massachusetts, 
on or about October 7, 1930, in a public place, to wit, 
the Boston airport, drwtlc and aisorderly in uniform. 

1:ipecification 2: In that ..lt'irst Lieutenant Clarence R. 
~acJ.ver, Air Corps, was, at Langley Field, Virginia, 
on or about January 23, 1931, in a public place, to 
wit, on a public street of the post of Langley Field, 
Virginia, drunk and disorderly in uniform. 

1:ipecil'ication 3: ln that J.t'irst Lieutenant Clarence ·R. 
Ma.elver, Air Corps, was, at Langley Field, Virginia, 
on or about January 12, 1931, drunk and disorderly 
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in quarters. 

Specification 4: (Not Quilty.) 

Specification 6: In that First Lieutenant Clarence R. 
Maciver, Air Corps, wa.s, at Langley Field, Virginia, 
on or about January 24, 1931, drunk, and disorderly 
in quarters. · 

~pecii'ication 6: In that First Lieutenant Clarence 
R. :Maciver, A.ir Corps, ttid, at Langley Field, 
Virginia, on or about January 24, 1931, render 
himself unfit tor military duty by the excessive 
u~e of intoxicants. 

He pleaded not guilty to the Charge and the specifications thereunder, 
and was found not guilty ot ijpeci.fieation 4, guilty of ~pecifications 
l, 3 and 6, guilty of Specifications 2 and 6 excepting in ea.ch in• 
stance the words "and disorderl~, of the excepted words, not guilty, 
and guilty ot the Charge. No evidence of previous convictions was 
introduced. He was sentenced to be dismiued the service. The re
viewing authority approved the sentence and forwarded the record ot 
trial for action under the 48th Article of nar. 

3. The material evidence tor the prosecution shows that accus
ed was assigned to duty at Langley Field, Virginia, May 7, 1929, and 
thereafter served as a mt1nber of that command (R. 7). 

The offenses of which accused was convicted are alleged to 
have ta.ken place on three separate oocasions, namely, about October 7, 
1930, at the Boston Airport, J.faasaohusetta; on January 12, 1931, at 
Langley Field, Virginia; and on January 23 and 24, 1931, at Langley 
Field. The evidence will be set torth in this order. 

Specification 1. 

By official orders, issued October 4, 1930, from the Head• 
quarters Second Bombardment uroup, accused and a number of other offi
cers and enlisted men were ordered to proceed with six airplanes to 

-2-
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Boston, Massachusetts, for the purpose of participating in the Jmerican 
Legion Convention held in that city fran October 5 to 9, 1930 (R. 25, 
Ex. L). On October 7, 1930, accused was present at a social gathering 
1n the National Guard locker roan at Boston Airport, at which officers, 
ladies and civilians were present (R. 27). Intoxicating liquors were 
served at the party and every one was drinking (R. 36) but no one 
other than accused was disorderly (R. 27). 

Four lieutenants of the Air Corps testified as to accused's 
conduct on that occasion, and all of them stated that he was drunk 
(R. 35, 49, 59, 68). When first observed, accused, dressed in uniform, 
was "sitting on a bench, kind of slumped over, head in his hands". 
He had been drinking and it appeared that "sane one was going to have 
to take care of him." He started for the door, fell against it, 
crashed the glass from which he received a number of cuts on his race, 
and then fell to the floor, where he remained "doubled up". Members 
of the party, civilians and o:f"ficers, gathered around to help. Lieu
tenan-mF..annan and Power assisted accused to the flight surgeon's office 
because the wounds in his face "appeared more serious at·the time than 
they turned out to be" (R. 26-30). He was unable to walk without 
staggering and was taken out a back way so as to attract as little · 
attention as possible (R. 30, 35). When Major Cummings,' the flight 
surgeon, attempted to administer first aid accused resisted by "shoving 
him away and waving his arms", so that it was necessary to hold him 
while the surgeon washed his wounds (R. 31), and gave him a hypodermic. 
Accused resisted the hypodermic and it was necessary to hold him down 
until he went to sleep (R. 33). He addressed obscene and profane 
language to the flight surgeon (R. 31, 43). At one time he got up 
:rran the cot in the surgeon's office and went to the toilet, and when 
he returned "his fly was open, he had urinated all over his pants". 
At that time he "asked the flight surgeon if he was a cocksucker and 
asked him if he would like to take a suck of his cock" (R. 55). 

By stipulation it was agreed between the prosecution and 
the defense that if i.1ajor c. w. Cumnings, Medical Corps, were present 
he would testify that accused was brought to his office on the after
noon of October 7, assisted by two other officers and wes there 
treated for slight lacerations of the face and acute e.lcoholis:n; that 
accused was profane and disorderly and resisted medical treatment; 
and that a verbatim co-py on the blotter of the dispensary concerning 
accused's case would, if introduced in evidence, show the following: 

"Lacerations of the nose and face. Tripped 
and fell against the door. Alcoholism, acute. 
Wounds cleaned and swabbed withmercurochrane." 
(R. 74, Ex. M.) 
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Specification 3. 

On the morning of January 12, 1931, a tonsilectcm;r wa• 
perf'o:rmed on Mrs. Maciver, accused's wife, and later in the dflY' she 
was returned to quarters under the care of Mrs. c. H. Meyers, a train
ed nurse (R. 133). The latter testified that she ~ived at the hane 
of accused during the afternoon where she saw him "quite intoxicated" 
(R. 152). £bout 9:30 p.m., witness, at the instance of accused's 
wife, requested accused to put his child to bed, but found him in such 
a condition that she was obliged to do it herself. Between the hours 
of ll:00 p.m. and 2:00 a.m., January 12-13, witness remained "up stairs" 
with Mrs. Ma.elver who was exceedingly nervous due to the condition of 
accused. During that time he was down stairs 1n his quarters drunk, 
~oving furniture" and creating a "general disorder" (Re 153). J..bout 
2:00 a.m., the nurse at the request of Mrs. Maclver attempted to quiet 
hiln. She found him lying on the floor, apparently asleep, "rolling 
and tossing" with the radio going "loud". She turned off the radio. 
Earlier in the evening she had requested accused to turn off the radio 
because it was annoying Mrs. Maciver, and to go to bed, neither of 
which he did (R. 155-156). A.bout 2:15 a.m., she went to Lieutenant 
MoCune's quarters where she called the Medical Officer of the Dey, 
Captain Elvina (R. 156). She saw no liquor in the house but was 
positive that accused was drunk (R. 159-160). Captain Richard x. 
Elvina, hledical Corps, testified that after receiving a telephone call. 
from hlrs. Meyers at about 3:00 a.m., January 13, 1931, he call.ad the 
line Officer of the Dey, Second.Lieutenant James G. Pratt, J..ir Corps 
(R. 134), because he "felt it was as much a disciplinary matter as a 
medical matter" (R. 135). Thereafter they proceeded to the quarters 
of accused and found him lying on the floor of the living roan which 
was in disorder - "smoking stands turned over, etc." Accused was 
drunk and had al'l. odor of liquor on his breath. Mrs. Maciver was awake 
and was "nervous and apprehensivett (R. 137-138). Though accused was 
asleep (R. 139), and making no disturbance at tha time, Captain Elvina 
administered a morphine hypodermic. because he "wished him to remain 
quiet" (R. 138). First Lieutenant Milo McCune, Air Corps, arrived 
at accused's quarters at about the same time where he saw him lying 
on the floor apparently asleep. He noted evidence of disorder 1n 
that "a chair was pushed over against a table, the ~iano bench was 
upset or over on the aide, cover of bench lying on the floor, rug 
ruffled up" (R. 98). He assisted Captain Elvina to administer a hy'
pode:rmic (R. 100) and remained with accused until about 6:00 o'clock 
1n the morning (R. 101). 

Specifications 21 5 and 6. 

:Major H • .A.. Dargue, Air Corps, Camnanding Officer, Second 
Banbardment Group, while sitting with his wife 1n his autanobile parked 
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in front of his own quarters at Langley Field, Virginia, about 10:30 
p.m., on the evening of January 23, 1931 (R. 103), saw accuaed aa he 
crossed the street about 100 feet in front. The headlights of the car 
shown on accused and then he stepped right under the electric light 
on the corner (R, 108). He was drunk and in unifonn. He came up 
the sidewalk, passed by, continued toward his own quarters and disap
peared in the darkness. His coat was unbuttoned, his hat n.s on the 
back of his head and his shirt showed all the wey down the front 
(R. 103). He waa "staggering up the sidewalk" in such condition that 
Major Dargue said he would not care to have e:rry laey- of the post or 
any officer or enlisted man see him (R. 104). Between 10:00 and U:00 
p.m., on the same evening, accused entered the quarters of Major Charles 
R. Glenn, Medical Corps, flight surgeon at Langley Field. He had a 
cigar in his mouth, dropped ashes "all over the place•, started to 
tell a lot of "risque things" and had to be "shut up". There was a 
little slur in his speech and one eye was dilated and the other con
tracted which is typical of intoxication. J.ccused left shortly after 
he was "shut up" (R. 84). At this time he was drunk, and was "sloppily 
dressed" in unifonn, his collar was unbuttoned and his coat open
(R. 78). (Specification 2.) 

Between 9:00 and 10:00 o'clock on the morning of January 
24th, Major Dargue saw accused at the Operations Office. He was drunk. 
"He was flushed, quite nervous, stuttered considerably and suffering. 
fran the effects of alcoholic liquor" (R. 104). Just before noon,. 
Major Dargue sent for accused in order to give him a warning in regard 
to the use of alcoholic liquor• .A.ocused was under the influence of 
liquor at that time (R. 105). Major Glenn also saw accused at the 
Operations Office on the morning of January 24th, under the influence 
of liquor, and thereupon reported to the Group Canmander that accused 
was unfi.t for flying duty because he was "drunker than a lord" (R, '19, 
80). Major Dargue considered accused unfit for military duty on 
January- 24th due to the excessive use of intoxicants (R. 105). 
(Specification 6.) 

About 6:30 p.m., on the evening of January 24, 1931, First 
Lieutenant Lionel H. Dunlap was called to his own quarters where he 
found accused standing on the front porch. Upon asldne accused if he 
wanted anything, he replied "Lets go outside and fight". He was 
drunk and Lieutenant Dunlap "talked him out of it". Accused's little 
daughter, Frances, was present at the time and Lieutenant Dunlap asked 
if she could stay with his little girl for the night. Accused said 
that he wanted her ha:ie and "left the house" (R. 120-121). Later in 
the evening, about 9 :30 p.m., Mrs. Lionel H. Dunlap, who 11ved in 
adjoining quarters, heard. a disturbance in accused's quarters. 
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The little daughter, Frances, was crying in an unusual manner and 
was heard to say "No, no, Daddy". Mrs. Dunlap thereupon called sane 
of the neighbors including lirs. Hammond and Mrs. Beaton, and with 
them went to accused's quarters where 1Irs. Beaton secured the child 
frcm the second floor where the disturbance took place and left the 
house with her in her anus (R. 128, 125, Ex. O). Lieutenant Dunlap 
and Lieutenant Hammond arrived at the quarters at about the same time 
but did not see accused (R. 122, 128). On January 26, 1931, Major 
Dargue again called accused who, after being warned of his rights, 
made an admission (R. 106) to the effect that he had been drinking 
that day, that he had liquor in his quarters, that he did not remember 
what happened Saturday evening (January 24), but that liquor was the 
cause of it. Accused was thereupon ordered to the hospital {R. 115, • 
Ex. N). (Specification 5.) 

Evidence for the Defense. 

1Iajor David L. Robeson, Liedical Corps, testified that accus
ed was admitted to the hospital at Fort hlonroe, Virginia, for observa
tion as to alcoholism. on January 26, 1931. He carefully examined 
accused about_S:00 p.m. and found no evidence of alcoholism., either 
acute pr chronic, at that time (R. 161). The pupil of accused's right 
eye was larger than the left, but he later found that it was a pennanent 
condition and was not due to alcohol "on January 26, 1931, or now" 
(R. 166). Second Lieutenant Casper P. West, Air Corps, testified that 
he accompanied accused to the hospital on January 26, 1931, and at that 
time accused appeared to be sober {R. 166-168). Second Lieutenant 
Edwin L. Tucker, Air Corps, testified that he took accused to the machine 
shop in his car "sane time in J2nuary", the exact date he was unable 
to remember. Accused took a small antique to the shop for repairs. 
Accused appeared to be sober enough for duty though his breath did smell 
of alcohol (R. 168-170). Lir. D. K. Kirkpatrick, shop superintendent, 
saw accused when he came in with Lieutenant Tucker to get the S111.all 
antique. He talked for a few minutes with accused who appeared per
fectly sober. He was unable to fix the date other than some time in 
January (R. 170-172). First Lieutenant James E. Adams, Air Corps, 
remembered a conversation between accused and Major Dargue on January-
24, 1931, when accused did not appear to be sober (R. 172, 175) •. 
Captain Frank D. Hackett, Air Corps, Camn.anding Officer, 20th Banbard
ment Squadron, testified that accused perfonned all of his duties 
satisfactorily on the flight to Boston, October 7, 1930 (R. 179-179). 

Accused elected to make an unsworn statE111ent (R. 180). As 
to Specification 1, he a&n.itted being at the party 1n the Naticnal Guard 
locker roan on the afternoon of October 7th, where a large mi%ed crowd 
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was present. In one end or the building, in a small roan, a bar 
had been constructed where drinks were served. ff! was at the door 
leaving the roan when I was crowded into the glass door and pushed 
out through the door • .AB a result ~-face was scratched by broken 
glass and I had fallen on the floor on the.other side. I then went 
to get patched up and was accanpanied by Lieu+.enants Hannan and 
Power over to the flight surgeon's office, in rather a daze you might 
sayff (R. 181). He objected to the application of mercu.rochran.e 
because "a face all s:neared up with mercurochrane does not present a 
very good appearance". He also objected to the adnlinistration of 
morphine because, !ran past experience, such injections did not affect 
hilll ff any too well" (R. 182). 

As to his appearance on the street on the evening or Janu81"1' 
23rd, he stated that he was returning hane fran Major Glenn's quarters, 
rather late in the evening, wearing his coat unbuttoned, and "I was not 
quite 'up to snuff', it might be stated as to uniform.ff He had sane 
difficulty in walking since his right knee was putted up because he 
had been playing handball and by doing so had aggravated an old foot
ball injUJ:7 (R. 182-183). He saw hlajor Dargue in the Operations Office 
on Saturday morning, January 24, and discussed certain adnlinistrative 
matters concerning the accountability of airplanes. At the conclusion 
of the conference, "Major Dargue requested me to get a piece of metalff 
(the antique) fftran the machine shop." In canpany with Lieutenant 
Tucker, he went to the machine shop and got it fran Mr. Kirkpatrick, 
the superintendent. After delivering it to Major Dargue, there being 
no flying duty on Saturday, he spent the balance of the morning on organ
ization matters. On the following Monday at about 6:00 p.m., "Major 
Dargue wanted me in his office" and at that time ff! was directed to 
report to the hospital and then sent to Fort Monroe for examination. 
As has been shown, there was no evidence of alcoholiam, either chronic 
or acute" (R. 184-185). 

4. The evidence thus shows that, at the time and place alleged 
in Specification 1, accused was drunk and diegracefully so, in the 
presence of ladies and gentlemen at a :public place. No one testified 
to actually seeing accused take a drink, but his conduct and appearance 
both in the Airport and in the flight surgeon's office, and his language 
to the flight surgeon, fully warrants the conclusion that he was drunk 
and disorderly under circunstances which obviously constituted a vio
lation of the 95th Article of War. 

As to Specification 3, the evidence likewise sho1r11 that ac
cused was drunk and disorderly in his own quarters at the time and place 
alleged, in the presence of a trained nurse attending his wife, who 
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was siok as a post-operative patient. The Board of Review oan cane 
to no other conclusion but that the evidence supports the finding that 
accuse4, under all of the circ'llll8tances, was in a state of gross drunk
enness unbecan.ing an officer and a gentleman attended by disorderly 
conduct in his quarters. In this instance his very drunkenness itself 
was so gross as to be in violation of the 95th Article of War when 
measured by the inhumanity which it caused him to display to his wife, 
who was at the time in the care of a trained nurse 1n his quarters 
and of whose condition he was utterly umn1nd1'ul. 

Under Specifications 2 and 5, the court found accused drunk 
at the times and places alleged, but found him not guilty, in each in• 
stance, of being ndisorderlyn. Without further camnent, the Board of 
Review is of opinion that the evidence 1'ully supports the findings • 
that accused was on both occasions drunk. In view, however, of the finding 
that accused was not disorderly and as the drunkenness was not flagrant 
or disreputable, the Board is of the opinion that the record is not 
legally sufficient to support the findings that accused thereby violated 
the g5th .Article of War. His conduct, however, was clearly a violation 
of the 96th .Article of War. Inc. M. No. 195373, Beauchamp, the Board 
of Review considered the purview of the 95th Article or Wer as fixed by 
the legislative intent presumed to be incorporated in its reenactment 
in 1920 (Ceminetti v. u.s., 242 u.s. 487-488), and concurred in the 
authoritative conclusion of Colonel Winthrop, to the effect that an of
fense of the kind now under consideration, in order to constitute a 
violation of the 95th .Article of War, must involve: 

nnrunkenness of a gross character camnitted 
in the presence of military inferiors, or character
ized by sane peculiarly shmneful conduct or disgrace
ful exhibition of himself by the accused.n 

In view of the foregoing, the Board of Review is of the opinion that 
the record of trial is legally insufficient to support the findings that 
accused violated the 95th Article of War in being drunk as adjudged 
by the respective findings of guilty upon Specifications 2 and 5, but 
that it is legally sufficient to sustain findings that such drunkenness 
was in violation of the geth Article of War. 

The offense alleged in Specification 6, rendering himaelt unfit 
for military duty by the excessive use of intoxicants, not being within 
the purview thereof, should not have been charged as a violation of the 
g5th Article or War. This s:pecific offense, the Manual for Courts-Martial, 

.· :page 187, expressly declares to be punishable as a violation of the 
· g5th .Article of War. The evidence is legally sufficient to su:p:port the 

finding of guil.ty of Specification 6 as a violation of Article of War 96. 
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5. At the time or trial acouaed was 37 years or age. ma aerrtoe 
is shown. by the orticial JJ.,:uy- :Register as rollowa: 

"liq. and M.G. Co. l Int. Vt. N.G. 19 June l& 
to l6 Sept. 16; meas sgt. and col. agt. Hq. Co. l Int. 
Vt.N.G. 3 Apr. 17 to 1; Oct. 17; pvt. l cl. J.T. Seo. 
Sig. E.R.c. 25 Oct. 17 to 13 May 18; alt. Av. Sec. 
o.R.C. 14 May 18; accepted 14 Mey 18; active duty 
14 May 18; vacated 8 Sept. 20.-- 2 lt. J..S. l Jul.7 
20; accepted 8 Sept. 20; l lt. 1 JuJ.7 20.n 

6. The court was legally. constituted. No errors injurious~ 
atrecting the substantial rights of the accused ,rere camnitted during 
the trial. For the reasons stated, the Board or BeTiew is or the opin
ion that the record ot trial is legally sutticient to support the rinding& 
of guilty of the Charge and Speciticationa land 3 thereunder, legally 
sutricient to support the rindings ot guilty on Speoiricationa 2, 5 and 
6 as Tiolations of the 96th J.rtiole ot War, and legally sutticient to 
support the sentence. Dian.issal is mandator,y on conviction ot violation 
at the 95th .Article or War. 

Judge .Advocate. 

Judge .Advocate. 

To The Judge Advocate General. 
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1st Ind. 

War Department, J ..A..G.O ., JUL 3 1 1931 - To the Secretary of War. 

l. Herewith transmitted for the action of the President is 
the record of trial in the oase of First Lieutenant Clarence R. 
Maciver, Air Corps, together with the foregoing opinion of the 
Board of Review. 

2 • A telegram suggesting clemency in this case having 
been referred to me for consideration, I have exam.ined Lieutenant 
Maciver' s m.ilita.ry·re'bord with a view to determining whether or 
not I should recommend that clemency be extended. Lieutenant 
Ma.elver has in general been rated as an average officer, with a 
fw ratings of above average. In the year 1927 he was officially 
commended by the Secretary of War for efficient perform.a.nee of 
duty in connection with the mail service to the President during 
his sunnner vacation. In May, 1921, charges against him alleging 
drunkenness were disposed of by the administrati.on of a reprimand. 
In November, 1925, he was convicted by general court-martial of 
being drunk in uniform and was sentenced to be reduced 250 files 
on the promotion list and to be reprimanded. In the reprimand 
administered by the department commander Lieutenant Maoiver was 
warned that a continuation of his conduct would justify his 
separation from the service. In May, 1926, the President re
mitted so much of the sentence to loss of files as was in excess 
of the loss of 50 files. In June, 1929, the accused was sick in 
hospital not in line of duty, his illness having been diagnosed as 
•Alcoholism, acute". It appears that Lieutenant Maoiver has had 
ample warning in the past that continuation of excessive drinking 
would result in the loss of his commission. These warnings have 
been ineffective to cause him to alter his habits and the clemency 
extended to him by the President has not aroused a spirit of grati
tude evidenced by improved conduct. Two of the offenses of drunk• 
enness of which the accused nO\~ stands convicted were so gross in 
character as to be properly found as conduct \Ulbecoming an officer 
and a gentleman. 

3. I concur in the opinion of the Board of Review and, for 
the reasons therein stated and because of the facts proven.at the 
trial e.nd the past history of this officer, reoommend that the 
sentence be confirmed. 

http:proven.at
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4. Inclosed herewith is a draft of a letter for your sig• 
nature, transmitting the record to the J:'resident for his action, 
together with a form of executive action designed to carry into 
effect the recommendation hereina.bove lll.ade should it meet With ap-. 
proval. 

Blanton Winship, 
llajor General 

The Judge .&.dvoca.te General. 

4 Inola. 
Incl.1-Reoord of trial. 
Incl.2-0pin. of Bd. of Rev. 
Incl.3-Dra:f't of letter for 

sig. Sec. of War, 
Incl.4-Form of executive action. 
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WAR DEPARTMENT 

Military Justice OFFICE OF THE JUDGE ADVOCATE GENERAL 

CM 1;6187 WASHINGTON 

AUG 3 - 1931 

UNITED STATES 

vs. 

Private JOEY. :ao&.m 
(6801514) , Machine Gun 
Troop, 7th Caval.?7. 

) l!'IBS'? OAV.u.Rr DIVISICN 
) 
) Trial by G. C. M., convened at 
) Fort Bliss, Texas, June 23, 1931. 
) Dishonorable discharge, suspended,
) and confinement tor one (l) year.
) Discipl1nal7 Barracks. 

OPINION by the BOARD OF REVIEW, 
McNEIL, CONNOR and BRl!mU.N, Judge Advocates, 

ORIGJNAL EXAMINATION by BENNE'l'l', Judge Advocate. 

l. The record of trial 1n the cue ot the soldier named above., 
having been examined in The Judge Advocate General's Office and there 
found not legally sufficient to support the findings and sentence, has 
been axem.ined by the Board or Review and the Board subnits this, its 
opinion, to The Judge Advocate General. 

2. The accused was tried upon the following charge and speci
fication. 

C:EIA.BJE: Violation or the 58th Article o:r War. 

Specification: In that Private Joe F. Roath, IJachine 
Gun Troop, 7th Cavall'3', did, at Fort Bliss, Texas, 
on or about April 27, 1931, desert the service 01' 
the United States and did rE:lllain absent in deser
tion until he was apprehended at El Paso, Texas, 
on or about Mey 15, 1931. 

He pleaded not guilty to, and was found guilty of' the Charge and Speci
fication. No evidence of previous convictions was introduced. He was 
sentenced to dishonorable discharge, forfeiture of all pe;y and allowances 
due or to becane due, end oontinement at hard labor for one year. The 
reviewing authority approved the sentence; directed its execution, but 
suspended the dishonorable discharge, and designated the Pacific Branch, 
United States Disciplinary Barracks, Alcat~, California, as the place 
or confinE:lllent. The sentence was published 1n General Court-Martial 
Order No. 103, Headquarters First Cavalry Division, Fort Bliss, Texas, 
July 3, 1931. 

-1-
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3. 1'he evidence shows that at reveille on April 27, 1931, 
accused wa.., absent without leave tran his organization stationed at 
Fort Bliss, Texas (R. 5, 6), and that he remained absent until apprehend
ed by a deputy constable 1n El Paso, Texas, on '1!.ay 15, 1931. At the time 
ot apirehension accused was dressed in civilian clothing. The tirst 
sergeant ot accused's organization testified that he had no reason, 
other than the absence, to make him believe that accused was deserting 
(R. 6). 

Accused did not testify in his own behalf or make ElllY state• 
ment to the court. His counsel made no statement 1n his beh~, other 
than to direct the attention ot the court to the short period of absence 
and to the fact that there was no record or previous convictions. The 
charge sheet shows accused to be 21 years or age and that he enlisted 
Hovember 30, 1928, without previous service in the A:rmy. 

4. The only evidence in the record that accused intended to 
quit the service is whatever inference may be drawn rran his absence 
without leave for a period or eighteen days, his failure to return un
til apprehended, and the fact that he was dressed in civilian clothes 
at time of ap:pi:.-ehension. Manual for Courts--Martial (1928), at P• 143, 
states that: 

•It the condition of absence without leave 
'ia much prolonged, and there is no satisfactory ex

planation of it, the court will be justified in 
interring tran that alone an intent to remain perma
nently- absent***•" 

The language just quoted appears in lianual for Courts-Martial, editions 
or 1917 and 1921. 

The question arises in this case whether the absence was 'much 
prolonged" and not satisfactorily- explained within the meaning of the 
Manual. The Board ot Review is convinced that the absence in this case 
cannot properly be deemed "much prolonged". The record discloses no 
evidence which tends to show an intention to desert. There is no proot 
that accused was under charges, or that charges against him were contem
plated, or that ElllY other matter had arisen that would induce him to 
attempt to separate himself tram the service. He was apprehended in a 
city immediately adjoining the post of his organization, and the post 
tran which he had absented him.self. The fact that at the time or appre
hension acous.ed was dressed in civilian clothes cannot properly be said 
to show a fixed intention to desert the service, for the reason that it 
is a matter ot camnon knowledge that enlisted men in peacetime are per
mitted to wear oivilian clothing outside .A:rmy' posts. As the Board views 
the record, the only proof to support i.ne findings is the unauthorized 

-2-
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absence ot accused, and absence without leave tor a period ot lB 
days, unaccanpanied by other proot ot intention to remain pemanent
~ absent, is not surticient to warrant the oouri in interring tran 
the absence alone an intent to desert. 

In C. M. 120694 (illen), the .leting Judge .Advocate General 
said with respect to a conviction tor desertion at Cemp Funston, Kansas, 
on July 15, 1918, teminated b;r apprehension at Kanaaa City, Missouri, 
on July 31, 1918: 

"There is no evidence to ahow that he 
intended not to return, which is the gist ot the 
ottenae charged. The mere tact or unauthorized 
absence without leave is not either conclusive 
or even prima m!!_ evidence or the requisite 
intent to establish desertion. Mere length or 
absence is, by·itselt, or little value as a teat, 
tor a soldier who has been led awey- by indulgence 
in drink, or in drugs, as in the instant cue, 
may be absent sanetime without eIJY' thought or be
caning a deserter (Winthrop, 2nd Ed. - Vol. II, 
P• 986, and note 4). Because of the lack of 
proot of intent to desert, accused should have 
been tound guilty-of absence without leave;**•" 

Again, in a case in which accused absented himaelt 1f1thout leave at 
Fort Leavenworth, Kansas, on September 3, 1918, end remained so absent 
until his appr&henaion at Leavenworth, Kansas, on October 9, 1918, and 
in which he n.s found guilty ot desertion, the Judge Advocate General 
stated: 

"The facts that the accused was apprehend
ed and had been absent a month end six days are not 
sufficient to show that he went absent with intent 
not to return or that he afterwards entertained such 
intent. It follows that the record is not leg~ 
sufficient to sustain the findings***•" (C. M. No. 
123404, Standlea). 

In c. M. No. 125904 (Moore), another wartime desertion case, the J.cting 
1udge Advocate General stated: 

"The evidence is insufficient to sustain a 
conviction ot desertion. It cemnot be said that an 
unexplained absence without leave for eleven (11) 
days, even when terminated by apprehension, consti
tutes desertion as a matter of law. It is undoubted 

-3-
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that abaence w1thout leaTe mq be SQ proloaa,-
.a thd• u:uxplained and temine.ted. by apprehen
aion, it mey be •aid• aa a matter ot law, to 
oonaUtute desertion. Such a :reault, howenr, 
the ln does not oaapel 1n .. the PX"Nellt cue.• 

In o. lll. No. 189658 (Hawkin•), the Board ot ieTie,r helcl with r981)90t 
te • conTicUon ot deaenion at Fort ToHa, :Wn Yon:, on October l~, 
1989, tem:ti.a.tedby appnhena1on at Nn York OU7, on NoTeber a, 19191 

.... that the abaence cannot be deemed 
:prolcmged when rte,r.t in the light ot all the 
oircllUtanoea ot the cue. *** Men absence ,r1th
out leaTe tor t,rent,- deya under circuutanoea 
auch u here ab.on, though te.m.inated by appro
henaicm• 1a not autticient to tom the baaia ot 
a reasonable and legall3" juat1t1able interence 
ot iatent to 4eaert.• 

Th.ere 1• no tact or oirem.atanoe appear1:qg ot.record 1n thia 
cue that pnoludes the applioation to it ot the pr1no1pl.• announced 
in the cue lut cited. There bei.lJ8 no ntdence t.ran. whioh the oouri 
migl:l:t reuonabl,1' conclude that accused intended to duert, 1 t tollon 
that the reoorcl 1a leg~ autt1c1at to aupport only so much ot the 
t1nd1.np ot guUtJ- as inftln• tindinge ot absence without ·1eaTe ta% 
the period alleged 1n the apec1t1cat1on (eighteen cleya), the max1mm 
puniement tor whioh, u tixed b7 paragrapl:l lM !. or the Manual tor 
C~ial, ta co~inemont at hud lab~ tor :r1tt7•tour claye and 
to?'teiture ot two-thirds ot hia pq per month tor a like periocl. 

5. Yor the ree.aGlllJ atateO., the Board ot BeTiew is ot the opinion. 
that the record ot trial 1a legally auttic1ent to aupporl onq aomuch 
ot the t1Dd1nga ot guUty- u inTOln• ti:D.41.Dgtt that ac1>uaed did, on 
Jpr11 &'2', 1g:51, at :ron Bliu• !ems• abunt himself without leay.e and 
;oeaill absent unUl apprehended at El Puo, ~uu. on or about Mey 15, 
19311 in Tiolat1on ot the 61.n J.nicl• ot War; and legall,7 aurticient 
to auppon oaly' so much ot -the aentence aa 1.aTOl.na confinement at har4 
labor ta% tttty-tOUJ." 4,qa an4 to?'teituro ot toUJ;'teen. dolle.n per month 
tor a 11.lce period. 

http:1.aTOl.na
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WAR DEPARTMENT 

OFFICE OF TH£ JUDGE ADVOCATE GEHEIW. 

WASHINGTON 

Jl111tar., J'uatioe AUG 81 1931CX 196195 

U N I T E D S T .&. T 11: S ) 
) 

va. 

PriTaitt CRlRIJ:S L. lio:a:tHRUP 

) 
) 
) 

Trial by G. c. M., connned at 
1'ort KoBierson, Georgia• June 
2 e.nd la, 1931. Dishonorable 

(6357168), Beadquartere 
Canpacy• 8th lntantr.r. 

) 
) 
) 

diachargt and continem.e.nt tor 
three (Z) yeara. Diac11>linar,
Barraclcll. 

BDLl>DtG by the BO.&m> 01" .RBVDI 
HonILt mmmu.N and GUB:Bll{, J'udgs AdTI>cates, 

ORIGINAL EUMIN.lTIW by J'~. J'udge .&.dnoate. 

l• The reoord or trial 1n the ca11 or the aoldie.r named above 
has 'been enmined by the Board or .ttevin. 

a. 1'he accused was tried upon the toll.01'1.ng Charges and Speoi• 
tioat1oaa: 

CEW3GX I: Violation or the 93rd .trticle or War. 

Speeifioation: In that Private Charles L. Northrup, 
Readque.rtara CanpaDY"; 8th Intantr.r• did, at 
Cordele, Georgia, on or about Mareh 9, 1931, 
telcm.ioua~ take, steal and carry awq approximate
~ Three Hundred and Seventy- $370.00 dollars 1n 
oaah, the property or Private !'red L. Campbell, 
B-13'09-'9• Canp~ B, 9th In:t'e.ntr.r• 

CH4B3 II: Violation or the ei.t .Article or war. 

Spee1ticat1on l; In that Private Charlea L. Northru;p, 
Readque.rtere em.paey. 8th Infantr.r, did, without 
l)roper lean, absent himself fran his organiution 
d J!'ort MoPheracm, ueorgia, tran about March 9, 
1951 to about March 26• 1931. 

Speciticaticm 2: In that Private Charles L. Northrup, 
Headquarters Can.pany, 8th Intantr:,• did, without proper 
leave abaent h1m8elt rran his organization at Fort 
Mcaereon, at,orgia• .&.pril 4, 1931 to abou1i ~ril a, 1g31. 

-1-
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He pleaded not guilty to, and was found guilty of, the charges 
and specifications. No evidence of previous convictions was intro
duced. He was sentenced to dishonorable discharge, forfeiture of all 
pay and allowances due or to becane due and confinement at hard 
labor for three years. The reviewing authO'l'ity approved the sen
tence, designated the Atlantic Branch, United States Disciplinary 
Barracks, Governors lsland, New York, as the place of confinement, 
and forwarded the reoord tor action under Article or War 50i-• 

3. The evidence, pertaining to Charge I and its Specification, 
briefly summarized, shows that acoused assisted Private Fred L. 
Campbell in obtaining his bonus check, amounting to ~.50, and 
in getting it cashed at a bank in Atlanta, and that in return for 
his help, Campbell gave him $50.00 as they left the bank (R. 8; Ex:. l). 
Thereafter they had a couple of drinks together and then went to the 
a:partment of a Mr. and Mrs. Moon, friends of accused (R. 25), where 
they had more drinks. Campbell stated that he wanted to have a good 
time before returning to his hane station in Texas, and on the 
suggestion probably of 1Irs. I.Icon or accusecl, both of whan came fran. 
Miami, they decided to go there 1n ~oon's car. Campbell agreed to 
pay all or part of the expenses (R. 21-22, 30, 35; Ex. 1). They left 
Atlanta about l:00 p.m., llarch 9, 1931, and arrived at Cordele, 
Georgia, about 4:00 p.m. Campbell testified that at this time he 
changed his mind about going to Florida and decided not to go any 
farther (Ex. 1}. The accused, corroborated by the ::.:oons, testified 
that Campbell had been riding in the rumble seat and was cold, that 
he had been talking about getting a wC%llan to go with him, and that 
on arriving at Cordele, he said that he lived near there and that he 
knew a wanan in the New Suwanee Hotel whan he could get to go with 
him, and that he wasn't going any further without a wanan (R. 12, 3d, 
34J. Vlhatever the reason, Campbell and accused entered the hotei, 
registered and were assigned Roan 203, a double roan with_ bath and 
toilet. A.ccused-signed the two names on the register. Campbell 
offered a $50.00 bill in payment for the roan but it coul.d not be 
changed and accused paid with a ~.oo bill. Campbell remarked that 
it made no difference as it was all his money. A. negro bell boy 
showed than to the roan {R. 12, 14; Ex. 2, Cts. Ex. l). Campbell 
was pretty drunk, "about as drunk as he could be without being passed 
out". .Lccused helped hi!ll across the street (R. 30). He staggered 
as he went to the elevator (Ex. 2). Campbell testified that he 
started to check his money with the clerk but accused said not to do 
1t, that "he would look after me". At that ti!lle he had about 
0350.00 • .After being in the roCJII. a few minutes, accused, according 
to Campbell, le~, saying he was going to·the toilet, and he (Campbell) 
went to alee:p on the bed. He awoke in about half an hour and found 
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his money gone. Accused and the I.loons could not be found lEx• 1). 
Accused testified that he and Cum.pbell had a drink in the roan• and 
then Campbell went down the hall and "c5Ille back with this wanan". 
Accused stepped out, and after waiting in the hall for 15 or 20 
minutes, he knocked on the door and "hollered through the door" that 
they were going on if he did not cane, and getting no ansuer, returned 
to the :Moons. :r..rr. Moon said he wanted to get to Jacksonville that 
night so they went on (R. 12). '.L'he hotel proprietress testified t bat 
about 15 minutes after being assigned to the roan, Campbell "rushed 
down stairs and was terribly excited.•** He stated that Northrup 
had stolen his money and was running away." She sent a clerk to look 
for Northrup but he was not found (Ex. 2). Campbell testi1'1Ed that 
he had no wanan in the roan at aIJ:Y' time and so fer as he knows no 
one other than he him.self and accused was in the roan (Ex. 1). 
Accused and the 1:oons reached 1Iiami on I.larch 10th (Tuesdey). The 
1Ioons returned to Atlanta the following 1:!onday (March 16) and accused 
was there when they got back (R. 31). He returned again to Miami 
(R. 34) where he was carried on D.S. fran L!arch 25 (R. 6) and fran 
which place he telegraphed ?Joon tor Q25 on March 28th (R. 32; 
Court's Ex. 2). Accused returned to Fort McPherson for duty on 
April 2nd lR. 7). Private Campbell left Fort McPherson for his 
station at Fort Sam Howston, Texas, on March 13, 1931 (Ex. 1). 

4. Accused also testified that while in Miami, he lived at 
hane and his expenses were ve-ry small; that besides the ;;;50.00 given 
him by Campbell he had about ~100 which he had won gambling (R. 15). 
In order to impeach accused, the prosecution called three witnesses 
in rebuttal to show that he had no money on pay day and had borrowed 
$15.00. Mr. R. w. Gossit testified that on ~ebruary 28, 1931, accused 
brought him a pranisso-ry note for 018.00 due r.:arch 31st, which he said 
was "signed by the Sergeant Major". Witness gave accused ;15.00 and 
when he went to the Sergeant 1Iajor, Simmons, after March 31st to 
collect it, the latter said he didn't sign it (R. 35-39). ?Jaster 
Sergeant.!.. E. Simmons, 22nd In1'antr.,, whose name was signed to the 
note, testified that he did not sign the note. He had signed notes 
for accused payable to Mr. Gossit on two or three other occasions 
{R. 39-41). The defense objected to this evidence as irrelevant 
{R. 36),. and again objected to testimony as to naDY' other crime not 
connected with this caseM (R. 37). The trial judge advocate 1n reply 
stated: 

"The purpose of the prosecution is two
fold, 1n this: That his testimony is not correct 
when he said that he had ;}150.00 at the time; and, 
further to test the credibility of the witness, 
although the man is not accused of forging this 
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note. However, the fact that he did forge 
this note is good strong proot or argument 
against the credibility of the witness." 

The law member overruled the objections and stated that he believed 
that "this testimony is perfectly proper" (R. 36-37). No instruo-
tion was given that it should not be considered in determining the, 
guilt of accused of the larceny charged. 

5. Fran the foregoing statan.ent of the evidence, it appears 
that the conviction or the accused or stealing approximately $370.00, 
property of Campbell, rests upon circumstantial evidence. Opport1.mity 
and flight are facts to be considered but they alone are not suf~
cient to support conviction (C:J 195705 - Tyson}. Whether together 
~1th the other circumstances shown in this case, the evidence is 
sufficient to support the conviction of larceny need not be decided, 
since, in the opinion of the ~oard or Review, the introduction by th.e 
prosecution of testimony showing that nine days before the offense 
charged, accused obtained $15.00 by means of a forged signature, must 
be held an error which injuriously affected his substantial rights. 

In~ v. United States, 10 Fed. {2d) 787, CCA 9, the 
accused was indicted for selling drugs. Accused testified denying 1he 
char6e. He was cross-examined as to collateral offenses, i.e., as to 
whether or not he had been previously engaged in selling narcotics. 
He denied that he had been so engaged. Thereupon two witnesses were 
called in rebuttal for the prosecution who testified that the defend
ant had been engaged in selling narcotics on occasions other than the 
one charged in the indictment. Error was assigned on the introduo
tio12 of the rebuttal testimony. 'l'he court in reversing the conviction, 
said: 

"The effect of the admission of the testim.OIJy 
so complained or was to show or tend to show against 
accused the commission of crimes independent or that 
for which he was on trial. With certain exceptions 
not applicable here, it is the well-settled rule 
that this ca.~not be done•**• In People v. 
1,:olineaux (6 n.J;!;. 286), the court said: 'This rule• 
so universally recognized end so finn.ly established 
in all English spealcing lands, is rooted in that jeal
ous regard for the liberty of the individual which has 
distinguished our jurisprudence fran all others, a·t 
least fran the birth of the r.:iagna Cherta. '" 
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In Cucchia v. United States, 17 Fed. (2d) .86, CCA. 5, the 
defendant was in~icted for attempting to bribe a prohibition offioer. 
A United States oanmissioner was allowed to testify at the trial · 
that th~ defendant had also offered him a bribe. The oourt reversed 
the oonviotion on the ground that the testimony authorized the Jlll"Y' 
to consider proof of bribery of the Untted States camnissioner as 
proof of the alleged bribery of the prohibition agent. The court 
states the admission of such testimOizy" was clearly prejudicial. 

In Fabachar v. United States, 20 Fed. (2d) 736, CCA. 5, the 
court reversed a conviction of conspiracy to violate the National 
Motor Vehicle Theft .Act·, evidence having been adduced at the trial that 
aocused had been subject to an abandoned charge for violation of the 
liquor law. '.l'he court, after stating the general rule under discussion, 
held that introduction of the collateral evidence was not within any 
exception to the Beneral rule. 

In~ v. United States, 142 u.s. 450, the accused was in
dic.ted and convicted of murder. J.t appeared in the evidence that the 
killing followed an attempt t.o rob. The trial court admitted, over 
objeotion, ev~dence tending to show that the accused had canmitted 
robberies in the neighborhood prior to ·the time of the murder charged. 
1'he Supreme Court ~eversed the conviction and remanded the case for a 
new trial, and, ~fter pointing out that whether the accused canmitted 
the robberies prior to the killing was wholly aPart·fran the inquiry 
as to the murder, said: 

"They were collateral to the issue to be tried. No 
notice was given by the indiotment of the purpose of the 
Government to introduce proof of them. They offered no 
legal preeu:nption or inference as to the partioular orime 
charged. Those robberies may have been camnitted by the 
defendants in Harch and yet they may have been innocent of 
the murder of Danby in April. Proof of them only tended to 
prejudice the defendant with the jurors, to draw their mind 
away fran the real issue and to produce the impression that 
they were wretches whose lives were of no value to the can
munity, ·and who were not entitled.to the full benefit of 
the rules prescribed by law for the trial of human beings 
charged with crime involving the punishment of death.•** 
However depraved in character, and however full of crime 
their past lives may have been, the defendants were entitled 
to be tried upon cctnpetent evidence, and only for the offense 
charged." 
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The question under consideration has been passed on by 
this office heretofore 1n the following cases: Cli! ll.4906, Martin; 
151028, Obregon; 182775, Rudd; and 185961, Williams. 

6. For the reasons hereinabove stated, the Board of Review 
holds the record legally insufficient to support the findings of guiltT 
of Charge I and its Specification, but legally sufficient to support 
the findings of guilty of Charge Il and its Specifications and legally 
sufficient to support only so much of the sentence as involves con
finement at bard labor for sixty days and forfeiture of $16.00 per 
month for a like period. 

Judge Advooat.. 

-..J['vo'--~.:..~:..::.=::l...,1::::i:~~~·=~::..>---• Judge Advocate. 

J"udge Advocate. 
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WAR DEPARTMENT 

OFFICE OF THE JUDGE ADVOCATE GENERAL. 

WASHINGTON 

Military Justice 
CM 19619g 

UNITED STATES ) EIGHm CORP3 AREA. 

vs. 
) 
) Trial by G. c: Ii., convened at 
) Fort Crockett, Texas,•.TUne 9, 

. Private FRANK R. CASEY ) 1931. Dishonorable discharge 
(6628835) • 90th Attack ) and confinaneat for four {4) 
Squadron, Air Corps. ) years. Disciplinary Barracks. 

HOLDING by the BOA.RD OF REVIE.w 
McNEn., CONNOR and BRENNAN, Judge .Advocates 

ORIGINAL EX:AMINATICli by JONES, Judge Advocate. 

l. The record of trial in the case of the soldier named above 
has been examined by the Board of Review. 

2. The accused was tried upon the following charges and specifi
cations: 

CHARGE I: Violation of the 58th Article of War. 

Speciticatiob: In that Private, then First Sergeant 
Frank R. Casey, 90th Attack Squadron, A.G., did, 
at Fort Crockett, Texas, on or about the 28th day
of January, 1931, desert the service of the United 
States, and did remain absent in desertion until 
he was apprehended by Civil Authorities at Los 
Angeles, California, on or about the 6th day of 
February, 1931. 

ClIARGE II: Violation of the 94th .Article of Wa:r. 

Specification l: In that Private, then lirst Sergeant 
Frank R. Casey, 90th Attack Squadron, Air Corps, did, 
at Fort Crockett, Texas, on or about the 28th day of 
January, 1931, feloniously embezzle by fraudulentJ.Jr 
converting to his own use money of the value of One 
Hund.red Eight Dollars and fifty-three cents ($108.53), 
the property of the United States, intended for use 
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in the military service thereof, entrusted to him. 
by' Second Lieutenant J. H. W1lli811Son, Air Reserve, 
for deposit in the Fund of the 90th Attack Squadron. 

Speci:rication 2: (Not Guilty) 

Accused pleaded not guilty to all charges and specifications, and was 
found not guilty of Specification 2, Charge II, but guilty of Charge 
I and the Specification thereunder, guilty of Specification 1, Charge 
II, except the words and figures "One Hundred Eight Dollars and 
fifty-three cents ($108.53)," substituting therefor the wor~s and 
figures "Eighty-eight dollars (taa.oo),"· of the excepted words not 
guilty and of the substituted words guilty, and guilty of Charge II. 
No evidence of previous convictions was introduced. He was sentenced 
to dishonorable discharge, forfeiture of all pay and allowances due 
or to·becane due, and confinement at hard labor for four years. 
The reviewing authority approved the sentence, designated the Pacific 
Branch, United States Disciplinary Barrack.a, .Alcatraz, California, 
as the place of confinement, and forwarded the record :pursuant to the 
provisions of Article of War 5~. 

3. The evidence shows that on January 28, l93l, accused, then 
First Sergeant, 90th Attack Squadron, was absent without leave fran 
his station, Fort Crockett, Texas (Ex:. A). At"the time accused owed 
local debts exceeding in amount ~300.00 (R. 16). :8'/ deposition it 
was shown that on February 6, l93l, he was apprehended at 758 Oakford 
Drive, Los .Angeles, California, and was then 

0 
dr~ssed in civilian 

clothes (Exs. B, G). • 

The evidence further shows that on JanUe.l'Y 5, 1931, Second 
Lieutenant John H. Williemson, Air Reserve, was detailed by Lieutenant 
Beal, Squadron Canmander, to collect the Squadron ration money fran the 
Finance Officer, to make payment therefran to the men rationed sepa
rately and to collect "board money" fran certain persons taking meals 
at the organization mess (ii. 23-24, 27, 40; 43). Lieutenant Williamson 
received fran the linance Officer on ~anua.r,J 5, 1931, such ration money, 
amounting to about J250.00, on the same date cashed the check represent
ing part of that amount, and thereupon delivered the ration money to 
the accused with the direction "to pay.the nen off" (R. 27, 30). The 
men to whcm this ration money was payable were, in the main, indebted 
to the $quadron fund in various sums, for meals furnished them, ag
greeating about one-third of the ration money, end collectable at time 
of payment thereof {R. 23). Of monies so collected the accused was 

. authorized by Lieutenant Williamson to take charse {R. 30). No dEtll.and 
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was ever made on aooused that he account for either the ration money 
. or th~ board money received, nor did he turn over any money to Lieu
tenant William.son (R. 27). nor had any deposit been made in bank be
tween January 5 and January 28 to the credit of the s~uadron fund 
(R. 34). . It was stipulated that on January 5, 1931, fifteen men 
named in the stipulation paid accused $63.75, board money frcm ration 
money received (R. 42), and that $14.25 was paid about that date to 
accused by Sergeant Stone on account of civiliansboarding at the 
Squadron (R. 43}. Board money due the mess for the month of December, 
1930, amounting to $10.00, was also paid the accused by Sergeant 
Williamson (R. 43). On ianuary 30, 1931. the Squadron Camnander 
fran his personal funds made good the amount of the S~uadron tund 
found to be short (R. 25, 34). -

4. Evidence offered by the defense to negative any presumption 
of an intent to desert showed that five or six days prior to his de
parture accused stated to Private Kennit R. Perkins, 90th Attack 
Squadron, Air Corps, "I guess I em just going to have to leave here 
for a while that is all" (R. 46), and that within three days after 

·his departure e.ooused wrote Mias Bernetta Wagner of Galveston, Texas, 
that he would be back in Galveston soon and would see her (R. 47). 

Several witnesses were also called who testified that they 
had known accused for a year or more, and would have been willing to 
help him with money, political influence, or in any other possible 
w~, had they been so requested by accused (R. 48-52). It was stip
ulated that Mr. Collus P. Suderman had offered to procure at his own 
expense a civilian attorney for accused. 

It was also shown.that accused's pay due on January 31, 
1931, would have been $135.30, that on January 27, 1931, he had a 
credit on his clothing allowance of $78.75, and that he could have 
secured his discharge by purchase for $60 (R. 53). 

Evidence was presented by the defense showing that there 
were at least two keys for the safe at Squadron Headquarters (Ro 56), 
in which ration money was at times kept (R. 36), and one of such keys 
was in the possession of the Supply Sergeant (R. 33). 

Accused was fully advised of his right to testify and elect• 
ed to remain silent. 

5. The evidence in support of the Specification, Charge I, 
clearly shows that on January 28, 1931, accused was absent without 
leave fran. his station, Fort Crockett, Texas; that on that date he 
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was in debt to an amount greatly in excess of his month's pay and 
allowanc~due, and had not accounted for board receipts belonging to 
the Squadron fund; and that on February 61 1931, he was apprehended 
at a place distant fran his station (Los Angeles, California) dressed 
in civilian clothes~ 

The eVidence in support of Specification l, Charge II, 
shows that on Janual"J 5 1 1931, the eccused received fran S~cond Lieu
tenant J. H. Williamson, Air Reserve, about $250.00 in cash, public 
money, wherewith to pay the men of the Squadron who were rationed· 
separately and when so doing collected fran them certain sums due and 
payable to the Squadron fund for board, of which he was authorized to 
talce charge. The evidence as tothisspecification does not show that 
accused failed to me.lee proper payment of any part of the aforementioned 
public money received fran Lieutenant Wi.lliamson. At most, it es
tablishes no more than that accused wrongfully failed to pay over 
and account for various sums of board money amounting to Qsa.oo due 
the Squadron fund fran persons taking meals at the organization mess 
and paid by them to him. This would constitute at most a fraudulent 
conversion to personal use of monies entrusted to him by such persons, 
as contradistinguished from Lieutenant Williamson, and which belonged to 
the Squadron, as contradistinguished fran public money, the property 
of the United States. It results, therefore, that the particular 
orrenae charged in this specification was not proved by the evidence 
of record, and that the finding of guilty thereon must be set aside. 

Upon careful scrutiny of the record of trial we perceive 
therein no other question requiring notice here. 

6. At the time of camrrlssion of the offense accused was 25 
years and 4 months of age. He enlisted December 20, 1929, for three 
years, and had previously served one enlistment in Service Troop,· 
12th Cavalry, fran which he was disci1arged Eovamber 27, 19~5, as 
Corporal,with character very good, and one enlistment in 90th Attaek 
Squadron, Air Corps, fran which he was discharged December, 1929, as 
Corporal, with character excellent. 

7. For the reasons hereinabove stated, the Board of Review 
holds the record of trial legally insufficient to support the fitldings 
of guilty of Charge II and Specification l thereunder, legally suffi
cient to support the findings of ~uilty of Charge I and its Specifica
tion, and legally sufficient to support only so much of the sentence 

• 
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as involves dishonorable discharge, forfeiture of all pay and allow
ances due or to becane due, and confinooient at hard labor for two 
and one-half years. 

Judge Advocate. 

Judge Advocate • 

• 
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WAR DEPARTMENT · -OFFICE OF THE JUDGE ADVOCATE GENERAL 

WASHINQTONllilita.1'7 Jwst1ce 
at l9e3'1l 

SEF 21 1931 

u• I! :SD S 1' A 1' :BS > snm come £RU. 
) 

Tit ) Trial bT G. o. u., convened at 
) Camp Owster, Michigan, J'Ul7 

Scgee.nt IWa. :B, S'l.11!3NBERG ) 10, 1931, D1•honorabl• d11• 
(~06'11), ~ G, 2nd ) charge u.d oont1nement tor t1Te 
lDt&11.t1'1', ) (C) 1ear1. PA11ent1ar,. 

BOLDDG 'bJ' the l30A.RD OJ' RffDW 
MoNJ!:ll., BRDllUlf ll14 Gt7l:RDTt :Udgt .t.4TOO & " .. 

OBIGlRU. JX'.AM.INA.TION bf J'ONJ!a, J'U4it A.dTOOlhe 

l, '1'hl :reoON ot i:'11.l. 1A tht ou, ot U.1101410 umt4 1bcrH 
hu b1a. tnmin.t4 b1 tho Bou-cl ot Jl.nitw. 

a. 1'll.t &OCUIOd WII tr1td Ul'QD the tollowillg ohargtl ~d lpoo1•
tioat1on11 

CIWm Ia Viol.atiou ot tho 9~ri .Aniol, ot wa. 

Sp1<11t1ce.t1an ·la In that Sergee.n-. D.rl Z, 8haberg1 
c~ o, 2nd :rntantrr, 414, d Jon wqn,, W.ohtsan, 
ou or about .Tune lit, 19311 0C1m11.it th1 orimt ot 104-, 
bt t1l0111oual.1 and age.wt tht order ot nature haTin& 
oar:ul 00lll11ot1011 w1 th PriTa.ti 111 Clu1 1'nDk J', 
Wu~k:a, Oanpany' G, 2nd Intentl'J', 

S»ec1t1oat1on 8& .uaault with intent to ocam:111' 1odcm:y,
(Not Guiltr,) 

CE&roS II& Violation ot the 9~th Jrtiole ot Wu, 

81,eo1t1oat1ona In tha11 Sqeant Eal :Z, Shabers, 
o~ a, 2nd Intantrr, d14, at :rort Wqn1, :W.chigen, 
OD. or about J'ebrw,.r,r 1, 19~0, bn ind1oent l1btrtita 
w1th the Ptl"IOJ.l ot PriT&11e B:,y' A, Pit1oh, QanpaJQ' G, 
2D4 !Jltm·t17, bf w1U'ul.l1' handling &Dd D"UHSiDg the 
Jtm1• ot the N.14 P1'1n.te P1t1oh, to the :praju41oe 
ot good order and m111tU'1 411~iplin1. 
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Ha pleaded not guilty to, and was :round guilty or, the charges and 
spec1:t'icationa, with the e:a:ception ot Specirication a or Charge I, ot 
which he was round not guilty. No eTidence ot previous convictiona 
WlUI introduced. Be was sentenced to dishonorable discharge, torteiture 
or ell pay and allowances due or to becane due and confinement at hard 
labor tor :t'1ve years. The reT1e1ri.Dg authority approved the 1entenoe, 
designated the United Statea Penitentier.,, Leannworth, Kansas• as the 
place or oon:t'inement, and rorwe.rded th&" record tor action under 
.Article ot War 50I'• 

3. In Tiew or the conclusions or the Board ot :Revin, herein
a:t'ter expreaaed, a tull statem.ent ot the evidence in this caae is not 
neCHS8.17• ~ one w1tneH1 Private Frank ;r. WudJ"ka, can~ o, 
2nd Intantr.r, testified directly' as to the canmiHion by accused or 
the or:rense alleged in Specitication 1, Charge I. <mJy one witness, 
Private Boy .A.. Pitsch, testitied directly' as to the ccmn1ss1on by 
accused or the ottense alleged in the Specitication or Charge II. 
Printe Louis M. Jacobson testified as to the camnisaion b)' the accus
ed ot the offense alleged in Spec1t1cat1on 2, Charge I, of which accused 
was acquitted, and his teetimoey was designed to aubstant1de the te... 
timOJ:IY' or Wudyka. as to the date ot the offense all.eged in Specitication 
1, Charge I, but 1n fact on1y added to the contusion u to date which 
the testimoey of Wudy"ke. had injected into the cue• 

.A.fter the prosecution had presented its cue in chiet, the 
defen.l!le ottered teatimoey to prove that accused waa above average 1n 
intelligence and the manner ot his pertoxm.ance ot his duties, that his 
general reputation 1n the organization had been good (R. 36, 38) and 
that there had been no l"Qllora ot immoral practice• or acts on hia part 
until •atter thh case cmne up• (R. 36}; that Sergeant McCrq, b)' lib.cm 
the report was made to the CanpeJJy' CClllnender, was hostile toward accua
ed and had threatened to get even with him (R. S), and that WU~ka 
had threatened that he and Sergeant McCray' would have the accused 
"where he belonged inside ot a. :rew days, end would have him on the spot• 
(R. 34). 

In rebuttal, Corporal Williem l!'. Merri•, can:peJlY' G, 2nd Intant
"rr', was asked: •eorporalMorr11, did you haTe eJJy' dealings or rel.ationa 
with the accuaed during June ot 1~29?" The defense objected end the 
trial judge ac1Tocate 1n reply to the objectiOll e.rgued 1n part: 

"The witneas now on the stand 1a put there to 
show that the accused has had traita along the line he 
is charged with 1n the charges end apec1:r1cat1ona upon 
which he 1s now beillg tried. The charge, or the atate
ment that 1a desired to ba brought out by the witness 
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• 
1a sanething that is beyond any statute ot liDlita
tiona; that is two years. I believe the witness 1a 
pennitted to tell what he knows happened between h1m
Hlt and the accused 1n June ot 1g2g, and to show the 
character of the accused 1a not as rorr as made out by" 
the Detense witness tor his character.• 

The objection was, however, sustained (R. 42-43). 

Lahr in the examination (R. 44), the witness was asked: 
•Corporal Morris, 1n your dealings with the accused, would you or would 
you not sey aa to his moral character, good or bad?" J.n objection by' 
the defense was overruled and the examination ot the witness continued 
(R. 44-47): 

"Q,. In your opinion, is or is not the accused, 1n 
your own mind, good or bad? 

A. I couldn't say, Sir. 
Q,. Do you, ot your own knowledge, know ot any acts 

during the time you have known the accused, to be 
such that were not honorable intentions? 

A. · The instance I made the statement was the only one, 
Sir. 

Q,. J'ran that instance that you made the statement ot, 
which cannot be brought betore the Court, what 1s your 
interpretations of the accused's intentions at that 
time? 

A. I didn't have any. 
nm m:irnraE: We object, it this en.ewer is going to bring out 

any apeoitic instance. 
'I'HK PROSECUTIW: We will leave that rest. 

Q,. Corporal. Morris, do you or do you not teel 1n your 
own mind that the accused, has any traits ot charac
ter, as to, -well, we will say sexual relations be
tween men? What is your own idea? 

A. Do I have to answer that? · 
Q,. Frm your experience, can you answer it? 
A. No, sir. 
Q.. Can you answar that question, Corporal, 1n your own 

opinion? 
.L I have 1JJ:'J' doubts, Sir. I have '11q doubts in regard to 

it• ... M.UOR TW :r01: (Lil MEMBER) In regard to what? 
.A.. In regard to the au.ual relations between men. 
Q,. What are they, good or bad? 
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J... I woulda't say either one specitioal.ly-. I sq 
I have my doubts they were perfect~ good. 

Q.• J..t 8DY' time since you have known the accuaed, haa 
he made~ improper advances toward you?• 

.An objection here intel'Poaed by the def'enae we.a sustained. 

The examination by the court waa 1n part as follows: 

'TimT LT. ElUtlND B. SEEBREE: What is tha reputati011 
of' the accused 1n his organization; is it good or 
bad? 

J... It haa been·rather aha~, Sir, 1n the last five or 
ab: month.a. 

(l. It hu been shaa:,? 
J... Yes, air. 
Q.• What, 1n general, do you mean by-that? What do 

people say about him? 
J... Well, that he has peculiar ways, Sir. 

MUOR l!'OX (LA.W MEMBER) cane right out and say what you 
mean. 

J... There has been r1.111ors, Sir, tor the last tour or 
tive months that the accused has had sexual relations 
withmtn in the organization. 

FIEST LT. m.ruND B. SEl!:BREE: In other words, what you are 
t~ing to tell. is what his reputation is 1n the 
Cc:mpany; that he is a moral pervert; is :that right? 

J... Yes, sir. 
SECOND LT. RALHIE. :m::MBOLD: Have you known that all along 

· tor the last·tive months, or have you just known it 
recent~? 

A.. I ;ti.ave not known it at all, Sir. I have heard runors 
tor the last tive months. 

Q. Heard rumors in the C<Jnpany? 
J... Just rumors, yes, sir. 

CAP.rAlN CLINTON w. BALL: Who did you hear thesa rumors tran; 
do you remember? 

A. Well, particularly tran Private Wu~ka. 
q. How did he put them out; what kind of language? 
A. Very plain le.nguage • 
Q.. What was your reaction to the wey he put these rumors 

out? 
J... Nothing more than to cause - well, to cause a little --. 

I don't know just how to express it. 
Q• Let me put it clearer. Do you remember what wu~ka 

said? 
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.A.. I don't Nm.ember the exact words, Sir. But 
he- made remarks that the accused had had relationa 
with him. 

Q. He made them tive month.a ago? 
A. Approximately five months, Sir. 
Q. How long have you k:nOlfll Wudyka? 
A. A:ppronmately two years, Sir. 
Q,. What was his reputation? 
A. It ha.a been excellent so far as I know, Sir. 

I have never heard e..tey'thi.llg against him.• 
The Assistant Trial Judge Advocate then examined the witness as tollows: 

·~· After you heard that rumor, were you inclined 
to believe it? 

A. Yea, sir. 
Q,. Why? 
.A.. The incident that was not brought up 1n Court; that 

I made the statement in regard to." (R. 47) 

In the examination above recorded the prosecution undertook 
to rebut the evidence ot accused's good character by- offering the opinion 
ot one witness (Corporal Morris) as to the character ot the accused bas
ed upon sane specific act or accused with regard to himselt. Although 
the specitic act was not testified to in detail, tran the arg1J11ent ot 
the trial judge advocate (R. 42) and the ezamination 01' the witness there 
appears more than a suspicion or sane fomer similar act which fol!llB 
the basis of the opinion ot the witness which the prosecution offered. 

The witness Morris testified further that the reputation of 
accused was that he we.a a moral pervert. Tb.is reputation was baaed on 
rumors current within the organization during the past tour or 1'1Te 
month.a; which rumors witneaa had heard trcm Private Wudylca, the pathic 
named in Specitication l, Charge I. 

Although. no effort had been made to impeach the witness 
Wudylca, Corporal Morrill was asked "what was his (Wudyka' s) reputation," 
to which he replied: "It has been excellent so far as I know, Sir. 
have never heard e.ey-thing against him.• (R. 47) · 

4. The single question of law presented by this record is 
whether or not the admission ot the testimony above outlined was e:rror 
prejudicial to the substantial rights of the accuaed. 

The deteimination 01' this question involTea consideration 
of separate aspects ot the testimony offered in rebuttal by the proaecu
tion: (1) the effect ot the introduction of evidence 01' a prior 

I 
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sim.ilar aot; (2) the effeot ot an expression ot opinion aa to charac
ter by a witness called to rebut en.dance ot good character. the 
opinion being based on sane form.er aot ot accueed towards the witness; 
(3) the e:rteot ot introducing testimony' to susta1n an unimpeached 
witness tor the prosecution; and (4) the eftect ot receiving testimony' 
as to rumors in rebutting eTi.dence ot accused's good character. 

Tlle rule ot law as to the introduction of eTi.denoe ot prior 
similar aots in rebuttal of proof ot good character haa been thus stated: 

"When a defendant has voluntari~ put his 
character in issue.· it is not canpetent nor relevant 
to the iuue, to admit in rebuttal on the part of the 
prosecution evidence ot a series ot independent tacts. 
each fonning a constituent offense.• 

(Wharton's Criminal Evidence. 10th Ed• P• 24.3.) 

It has been held that: 

"To receive eT1.4ence of like offenses to those 
charged in the indictment under which the accused ia 011 

trial ia neither oanpetent, fair, nor just, where no 
question of intent is in issue, and no connection between 
such'offenses and those charged is proved." • 

(Gre.ntillo v. U. s., 3 F. (2d) 117.) 

"That the doing of one act is in itself no evidence 
that the seme or a like act was again done by the sem• 
person haa been so otten judicially repeated that it is 
ccmmonplace.tt

' (D;rer v. u.s., 186 Fed. 614.) 

The following quotation tran the opinion in D:,er v. u. s., supra1 1• a 
clear statement of the law on this subject: 

"One of the leading cues on the subject of the 
admission of such testimony' ia State v. La Page, 57 N.H. 
245, 24 Am. Rep. 6;. In that case the controlling legal 
propositions are stated in the opinion ot CUShing, c.~., 
on page 289 of 57 N.H., as follows: 

'(l) It is not permitted to the prosecution 
to attack the character of the prisoner, unless he tirst 
puts that in issue by offering evidence ot his good 
character. (2) It is not pemitted to show the defend
ant's bad character by showing particular acts. (3) It 
is not permitted to show in the prisoner a tendency or 

-e-

http:ccmmonplace.tt


(.355) 

disposition to ccmmit a crime with which he is 
charged. (4) It is not pennitted to give in evi
dence other crimes of the prisoner, unless they are 
so connected by circumstances with the :particular 
crime in issue as that the proof ot one fact with its 
circumstances has sane bearing on the issue on trial 
other than such as is expressed in the foregoing three 
propositions.' 

In the same case, pn page 290 of 57 N.H., there 1a 
a quotation tran iVharton's American Criminal Law, as 
follows: 

'lt is here, however, that the fundamental 
distinction begins, tor, while particular acts may be 
proved to show malice or scienter1 it is inadmissi-
ble to prove either in this or any other way that the 
defendant had a tendency to the crime charged. Thus in 
Engl.and it has been held that upon the trial of a person 
charged with an U!lllatural crime it.was not pennitted 
to prove that the defendant had admitted that he had a 
tendency to such practices.• 

J.nd again, on page 291 of 57 N.H., the court quotes 
wit:ti.. approval :tran Lord Campbell, in Regina v. Odey-, 2 
Den. er. c. 264, as follows: 

'I am of the opinion that the evidence object
ed to was as admissible under the firat two counts as it 
was under the t~ird, for it was evidence which went to 
show that the prisoner was a very bad man and a likely 
person to canmit such offenses as those charged in the 
indictment. But the law or Engl.and-does not allow one 
crime to be proved in order to raise a probability that 
another crime has been camnitted by the perpetrator of 
the first. Evidence which was received in the case does 
not tend to show that the prisoner knew that these partic
ular goods were stolen at the time he received them. 
The rule which has prevailed in the case of indictments 
tor uttering forged bank notes of allowing evidence to be 
given of the uttering of other forged notes to different 
persona has gone great lengtha, and I should be unwil
ling to see that rule applied generally in the administra
tion or the crilllinal law. ile are allot the opinion that 
the evidence admitted in this case with regard to the 
soienter was improperJ.y admitted, as it afforded no ground 
for any legitimate inference in respect of it. The 
conviction therefore must be quashed.' 

• 
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In Kansas v. Adema, 20 Kan. 311, in the 
opinion or Mr. Justice Brewer• it is saidt 

'The rule or law applicable to questions 
of this kind is well settled, It is clear that the 
camnission of one offense cannot be proved on the 
trial of a party tor another merely for the purpose 
or inducing the jury to believe that he is guilty of the 
latter, because he canmitted the fonner. You cannot 
prejudice a defendant before a jury by proof of general 
bad character, or partioular acts of crime other than 
the one tor which he is being tried•'" 

In the instant case the prosecution offered to prove by 
Corporal Morris that accused had been guilty or sane toi,ner misconduct 
with him. Al.though the coort refused to receive this testimony the 
argument of the trial judge advocate and the frequent references of the 
witness to the affair must have left in the minds or the msnbers ot the 
~ourt the impression that the aocused was addioted to immoral practices 
of the kind for which he was then on trial and was therefore probably 
guilty on this oocasion. The receipt by the court of this testimony 
was error. 

Proof of character 1s not accan.plished by testimony of the 
witness' opinion of accused, the rule being thus stated: 

"A witness called to speak as to character can
not give the result of his own personal experience and 
observation, or express his own opinion, but he is 
confined to evidence of general reputation in the can
munity where the defendant resides or does business. 
Such a witness. so confined to general reputation. may 
be examined for the purpose of testing his opportunities 
of ascertaining that reputation." 

(Wharton's. Criminal Evidence. 10th Ed. P• 2zg.) 

"Mere opinions of witnesses as to defendant's 
character for peace and quiet fran their personal knowl
edge are not admissible." 

(Ala. App. Terry v. State, 74 So. 756.} 

In the instant case the testimony of Corporal Morris as to 
his opinion of the accused baaed, as it was, upon sane specific act of the 
acouaed with regard to him.self.was improper and should have been exoluded 
by the court. The reputation of the accused as to a specitio trait or 
charaoter oould not be proved by the opinion of the witness as to that 
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trait or character, nor by proof ot prior acts of accused. 

As to the effect ot introducing character testimony to support 
the character of an unimpeached witness, the rule has been thus stated: 

"It is well settled that the introduction of 
character testimony- to support the character of an un• 
impeached witness is reversible ,rror.• 

(Ford v. u. s., 3 F. (2d) 104; 
.Huris v. U. s., 16 F. (2d) 117; 
Bolling v. U. s., 1B F. (2d) 863; 
c. M. 190259 - Sheffield; 
c. M. 195687 - Stansbury.) 

In the instant case no impeachment of WUdyka was undertaken by 
the defense, but Captain Ball, a msnber of the court• asked Corporal 
Morrie what the reputation of Wudyka was. The witness replied: "It 
has been excellent so far as I know, Sir. I have never heard anything 
against him.• T.llis question and answer could have no other effect than 
to increase the credibility of Wudyk:a and make more probable the truth 
of his account or the events of which he testified and the truth of the 
ran.ore he is shown to have spread. 

After an accused has :put his character in issue it is pennitted 
tor the prosecution to undertake to rebut that proof ot good character 
by proving that the reputation of the accused in the camnunity 1s bad, 
but, 

"Mere rumors are of course not reputation. J. 
reputation involves the notion of a general estimate 
of the camnunity as a whole• not what a few persons 
s,q, nor what many say, but what the camnunity actually 
believes." 

(Greenleat on Evidence, 16th Ed. P• 586.) 

•Reputation, being the camnunity's opinion, is 
distinguished fran mere ruI11or ~ * *• Reputation 
implies the definite and final foI'!llation of opinion 
by the camnunity; while runor implies merely a report 
that is not yet finally credited." · 

(Wignore on Evidence, 2nd Ed. sec. 1611.) 

·' It has been held that evidence of defendant's good character by general 
reputation cannot be rebutted by evidence of particular acts of misconduct 
or crime or by rmora and reports in the country. McCarty vs • .Foople, 
51 Ill. 231. 
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In the instant case Corporal Morris, in rebuttal, testified 
that he had heard l"llll.ors,spread largely by Wudyka, about immoral acts 
of accused with men of the canpany, these rumors being current tor the 
past four or five months. Sergeant Hemrick of the same canpany denied 
that he had heard of any rumors or reports of this nature prior to 
June 14, 1931, when Wudyka reported to hi.In the acts alleged in Speoi• 
fication 1, Charge I. 

Receipt of this testimony as to the atory spread by Wudyka, 
in rebuttal of the good character of accused, was clearly an error pre
judicial to the rights of the accused. 

The proof as to Specification 1, Charge I, in the instant case, 
resting as it does on the very unsatisfactory testimony of Wudyka, is 
far fran canpelling, and the admission of the testimony above outlined, 
which should have been excluded, adversely affected the substantial 
rights of the accused. 

The uncontradicted test:lmony of Private Pitsch as to the 
Specification of Charge II is clear as to the acts of February 1, 1930, 
but the time which had elapsed between the act charged and the trial, 
and the friendship of the witness with Wudyka robs it of canpelling 
force; and the nature of the offense alleged is such that the erroneous 
admission of the rel:1h.ttal testimony outlined above cannot have failed 
to affect injuriously the substantial rights of the accused in the court's 
consideration of this specification. 

5. For the reasons hereinabove stated, the Board ot Review holds 
the record of trial legally insufficient to support the findings and 
sentence. 

--~--~----------· Judge Advocate. 

Judge Advocate. 

-10-
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WAR DEPARTMENT 

OFFICE OF THE JUDGE ADVOCATE GENERAi.. 

WASHINGTON 

Milit9.17 Justice Nov 5 1931 
C.M.No. 196426 

UNITED STATES ) 
) 

v. ) Trial by G. C. M., convened a\ 
) Fort De Lesseps, Canal Zone,

Captain WJT.LI4M R. mG l July 16 and 17, 1931. 
(08643), 14th Intant1"7. ) Dianissal. 

OPil:UCJN ot the BOA.RD OF BEvlEw 
MoNEn., mmNN.DI and GUERIN, Judge Advocates. 

l. The Board ot Review has examined the record ot trial in 
the cue ot the officer named above and subnits this, its opinion, to 
'.Ille Judge Advocate General. 

2. £Ccused was tried upon the tollonng Charge and Specitica
tion: 

CH.ABGE: Violation ot the 95th .Article ot War. 

Speoitication: In that captain William R. :nem1ng, 
14th Intantr.r, was at Colon, Republic ot Panem.a, 
on or about June 20, 1931, drunk and diaorderl;r 
1n unif'om 1n various public places, to wit, at 
or near the Tropic Bar, at or near Bilgrq's 
Cate, at or near the Hotel Carlton, at or near 
the Colon Police Station, and at or near Fort 
De Lesseps. 

He pleaded not guilty to, and was found guilty ot, the Charge and 
Specitication. No evidence of previous convictions was introduced. 
He was sentenced "to be dismissed the service". The dey following 
(July lS, 1931) nine of the eleven o:fticers who sat on the court 
signed a "Petition for Clemency" requesting camnutation of the sentence 
to reduction of 400 files on the promotion list and restrictiOII.' to 
post limits for three months. The reviewing authoritT approved t!l.e 
sentence and torwarded the record for action under the 48th J.rticle 
ot War. 

-1-
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3. The accused neither testified nor made an unsworn 
statErnent and no evi~ence was introduced in his behalf. In the 
testim011Y given by the witnesses for the prpsecution there are sane 
discrepancies relating chiefly to the hours'at which the various 
incidents described occurred; but there is little or no contradiction 
concerning the essential facts in the case, which are hereinafter 
summarized. 

4. On the afternoon or June 20, 1931, First Lieutenant Rafael 
L. Salmann or the Military Police Canpany at Fort De Lesseps, sa,r • 
the accused in white unifol'm., without a cap (R. 57), leaning against 
a wall outside the Tropic Bar in Colon, drunk. According to Lieutenant 
Salzmann, accused's knees were sagging, his posture was helpless, his 
lower lip was hanging loose, his eyes were bleary and vague, and he 
gave the impression or being absolutely helplesa and unable to stand 
w1 thout leaning against the wall. Lieutenant Salzmann asked him 
to go to his hane at Fort Davis • .l civilian present said he would 
take care or the accused, end, since Lieutenant Salzmann had another 
officer in charge, he left accused with the civilian. Thia ci'V'
ilian also was drunk, but not so drunk as the accused (R. 58). Lieu
tenant Salzmann testified that this was about 3:55 o•clock (R. 57). 
Arter taking the other officer, whcm he had in charge, to Fort De 
Lesseps in his oar, Lieutenant Salzmann returned·to the Tropic Bar 
where he met Lieutenant George E. Young, also or the Military Police 
Detachment (R. 58), who infoxmed him that the accused had departed 
in a taxicab and, presumab4", had gone hane (R. 59). 

On that aeme afternoon the attention or Lieutenant Colonel 
Malcolm T. Andrw!la, Coast .Artillery Corps, was attracted by a gathering 
or sane eight or ten persons collected around the accused in the 
Ticinity or the Tropic Bar. The accused was "haranguing there• and 
11'8.8 said b1 b1standers to be drunk. He was dressed in white unitom, 
but wu not wearing a cap. He appeared to be getting into an autano
bile, 80 Colonel .A.ndr1!LS8 went on about his buainesa. J. few minutes 
later Colonel Andruss returned and noticed that the gathering was 
still there and accused "was still arguing". However, as Lieutenant 
Young or the Military Police was then with accused: and was conducting 
himself in a dignified manner and •seemed to have the situation well 
in hand", Colonel Andruss passed on (R. 22, 23). The accused "was 
evident4" under the influence or liquor", was "gesticulating• and was 
•1n a sort otmaudlin state" (R. 23). He was "drunk• (R. 24). Colonel 
Andruss considered the conduct or accused "disorderly" onl,- in that 
he failed to obey- prQllptly the order or request or the Military Police, 
Lieutenant Young• to get into an autanobile. He did not resist~ 
aioal.l.Y' and we.a not in a "canbative" mood (R. 27). Among the byatand• 
era were a nunber ot :persona 1n civilian clothing and sane soldiers 
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in uniform (R. 27, 28). Colonel Andruss placed these incidents at 
about 3:00 o'clock (R. 28); but it· is probable that they occurred 
shortly after accused had been seen by Lieutenant Salzmann. . 

Lieutenant Young testified that he saw accu.eed on 
the afternoon in question near the Tttopic Bar (R. 10), opposite Bil• 
gl'SJT's Cabaret (R. 12), on Tenth Street in Colan, at about 4:00 or 
4:15 o'clock (R. 10}; but it is apparent that he and Colonel .Andrus• 
were referring to the same incident. Vt'hen Lieutenant Young's atten
tion was attracted by a loud conversation or argunent, the accused 
was standing among four or five persons, "weaving about on his 
:reet". He was wearing a white unifom without a cap (R. 10). 
Lieutenant Young introduced himselt to the accused as amElll.ber o:r the 
Military Police and was recognized by the accused. He then told 
the accused that he wished the latter to go han.e. To this the 
accused assented and invited all present to accanpa.ny him. At the 
time there were f'ive men with him: f'our 1n civilian clothes and 
one, a soldier, in unif'onn. (R. ll). Two of' the men in civilian 
clothes said they were soldiers (R. 19) and one of' these two, claim
ing to be a member of' accused's canpany, ottered to go han.e with 
him and take care of' him (R. ll). Th.is man was sober (R. 14) 
and he and the other man who claimed to be a soldier got into a 
taxicab with the accused and it drove otr (R. 12). Accused's 
breath smelled strongly or liquor (R. 15). He walked and entered 
the taxicab without assistance (R. 19) and his speech was coherent, 
but he spoke with a thick tongue (R. 17). He was drunk (R. 14), 
but not disorderly, and there was no altercation (R. 15). 

The driver of' the ta:.ticab, Rafael Cotes, testified that 
it was 3:50 o'clock the afternoon of Jun& 20, 1931, when the accused 
got into witness' car in front of' the Tropic Restaurant and that he 
was accc:mpanied by two or three other men, none of' whan was in unitom. 
The accused himself' was wearing a white unif'om but had no cap 
(R. 77, 80). His car was engaged by acme civilian who instructed 
him to drive the accused to Fort Davis. Witness started for Fort 
Davis but was directed by one of his passengers to drive to the 
Carlton Bar, which he did (R. 78}. Here his passengers had one 
round of' drinks, sane taking beer, one calling for coca cola and the 
accused having a drink of whiskey (R. 78, 79). Fran the Carlton 
the part}" drove to the Universal Bar where they had drinka as before. 
Here the accused knocked over a tray and oroke the glasses.(R• 80). 
After leaving the Universal :Gar, Cotes, at the direction o:r one of 
his passengers, drove the :part}" back to the Carlton. Re suggested 
that he had been told to drive to Fort Davis, but one of' the occupanta 
:,f the car answered that he should "take a turn through the suburbs 
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or the city 1n order that the captain might get sane fresh air"• 
418 the car approached the door or the Carlton Bar accused gave the 
driver contradictory instructions, saying: "Go ahead. Stop. Go 
ahead •. Stop." 11he driver stopped and at that manent another officer 
came to the car and, according to Cotes, after talking to the accused, 
got into the front seat with the driver (R. 81). Just then, as Cotes 
was starting the engine, the accused seized him by the throat and tore 
his shirt. Sanebody said to pay no attention, that accused "was only 
joking"; but Cotes got out of the car and refused to drive further. 
At his request a policeman was called and all concerned went to the 
police station (R. 82) where Cotes was paid his fare of $3.00. There
upon he left the station (R. 83). He testified that accused was 
drunk and he fixed the time of arrival at the police station as 4:35 
o'clock (R. 88). 

It apFears that the officer to whan Cotes referred as having 
caue to the car and talked to the accused in front of the Carlton 
Bar, was Second Lieutenant James E. Evans, 2nd Field Artillery. Lieu
tenant Evans testified that at about 3:00 o'clock on the afternoon or 
June 20, 1931, he and his wife were sitting in his car which was park
ed in front of the Carlton Bar, when the waiter who had se.rV'ed than 
called his attention to the accused. At this time accused was sitting 
in a taxicab that was standing on the other side of the street a short 
distance away. Sane sort of argunent appeared to be going on 1n the 
taxicab and Lieutenant Evans went over and spoke to the accused, who 
recognized him and called him by name (R. 29, 30). At this time the 
occupants or the taxicab were the driver, the accused, and three other 
men, one or whom was in unifonn (R. 30). The taxicab was a 7-passenger 
touring car with two drop seats (R. 38) on one of which one of the three 
men who were with the accused was sitting• .Accused and the other two 
men were sitting in the back seat, the accused being on the same side 
of the car as the driver who sat alone in the front seat. The accused 
had evidently been drinking (R. 39). His breath had an odor of liquor; 
the blouse of the white unifonn. he was wearing was partially unbutton
ed and "a little bit rump1ed" so that he appeared "slightly disheveled" 
(R. 38, 40); and he set111ed to be talking "very volubly" to the driver. 
His speech was not particularly loud but was more rapid than usual 
(R. 52). \'lb.en Lieutenant Evans first saw the aocused he thought 
"sane sort of a struggle" was going on in the taxicab. There was no 
violence, but the man sitting next to the accused had his hand on the 
latter•s ann as though to restrain him and prevent his getting up 
(R. 51, 52). Accused was slightly profane (R. 52) and at one time 
referred to the taxicab driver as "a God damned nigger" (R. 53). Lieu
tenant Evans thought accused was drunk (R. 52). When Lieutenant 
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Evans reached the taxicab he asked accused what the trouble was 
and if he could be of any help. Accused answered that there was no 
trouble and one of the men in civilian clothes said that the argument 
had arisen over going to Fort Davis and that the accused did not want 
to go there. Lieutenant Evans then asked the accused if he would like 
to go to ~lort Davis with him, but accused said he did not desire 
to go hane yet. He did not seEIII. argune:o.tative, however •. Lieutenant 
Evans then took the ta::d.oab driver to ono side and talked to him for a 
minute or two, telling him that he believed he could persuade the 
accused to go hane without further argument. Returning to the ta::d.oab 
the driver got in behind the wheel and as Lieutenant Evans was walking 
around the front of the car to get in •sanething took place" which he 
did not see. The driver then got out of the car again and refused 
to take his passengers any further saying that he "was tired of being 
manhandled• {R. 30, :ll). He demanded :,l;3.00, claiming that amount 
was due him. as his fare. The men in the taxicab refused to pey 
this (R. 32) and said it was excessive. The driver then called 
a polioem.an at whose suggestion the driver, the four passengers and 
Lieutenant Evans went with the policeman to the police station {R. 33). 
Lieutenant Evans denied being in the taxicab until he got in after 
the policeman had been called. He testified that he rode in the back 
seat to the police station and was never in the front seat (R. 100). 
At the police station one of the men in civilian clothes paid the fare 
claimed by the driver (R. 34); whereupon the driver and the three 
men who had been with accused left the station, leaving Lieutenant 
Evans and the accused there. The accused refused to go hane with 
Lieutenant Evans in another taxicab, but finally agreed to pennit 
Lieutenant Evans to oall up accused's wife and ask her to cane for him. 
She told Lieutenant Evans over the telephone that she could not cane 
herself but would send aanebody else (R. 35). After a short time 
Lieutenant Colson of the 11111tary Police Detachment came to the sta
tion and made sane inquiries as to why the accused and Lieutenant 
Evans were there (R. 36). Shortly after Lieutenant Colson left the 
station, Lieutenant Salzmann arrived and appears to have been insistent 
upon the accused and ~ieutenant Evans going to his office. He told 
accused that he wanted him. to go there and see Lieutenant Brewer. 
To this accused agreed and he and Lieutenant Evans drove with Lieu
tenant Sal.2'lllann to the Provost iJ!arshal's office at Fort De Lesseps 
(R. 36, 37). In answer to a telephone call :fran Lieutenant Evans 
his wife called for him. a few minutes later. Lieutenant Salzmann 
would not agree to let the accused accompany Lieutenant Evans and his 
wife to Fort Davis, saying that he preferred to have him go with 
Lieutenant Brewer. .Accordingly Lieutenant Evans left :Fort De Lesseps 
with his wife (R. :38). While Lieutenant Evans was at the Provost 
1.Iarshal' s orrtoe the accused had sane argmnent with Lieutenant Salzmann 
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and was "slightly profane" (R. 42), using the terms •damn" and 
"God damn" quite freely and telling Lieutenant Salman.n that it was 
•a damned dirty trick" or a "damned dirty shame" to arrest Lieutenant 
Brewer again (R. 42-44). Lieutenant Evans was with the accused, 
roughly", f'ran. a little after 3:00 o'clock until about 4:30 o'clock 
(R. 49). He testified that he witnessed no disorder on the part 
of the accused in front of the Carlton or at the police station or in 
the military' police ortice (R. 50, 51). On being recalled by the 
court, Lieutenant Evans testified that at the police station the 
accused said to w1 tness that he believed he could whip the policeman 
who had brought them there and added, "Will you let me do it?" (R. 102). 
Witness laid his hand on accused's 8.llll. and persuaded him to keep 
quiet (R. 103). 

The Chief of Police, Ha.J:m.odio .Arosemena, testified that he 
was at the police station when the accused arrived there on the after
noon in question (R. 70); that the taxicab driver claimed the accused 
had grabbed him by the neck (R. 71) and owed him i3.00 but stated that 
all he wanted was his money and that he had no charge to make against 
the accused (R. 73, -74). When accused paid the :;;;3.00 the driver 
left (R. 73). Later, when Lieutenant Sal2mann arrived, witness turned 
the accused over to him. Witness expressed the opinion that accused 
~ad been drinking". He testified that when he told the accused 
who he was the accused attended to him and did what he told him to 
do (R. 74) • 

Police officer Pablo E. Prado was also present at the 
police station when accused was there with Lieutenant Evans and fi~ed 
the time of their arrival at about 3:30 o'clock in the afternoon 
(:R. 96) • 

According to the testimony of Lieutenant Salzmann, he arrived 
at the police station at 4:55 o'clock and found the accused there, 
still drunk, waving his ams about, and with Lieutenant Evans and the 
Chief of Police on either side of him, trying to quiet him. Lieutenant 
Salzmann took the accused in his car to the office or the Provost 
Marshal at ~ort De Lesseps. They were accanpanieci by Lieutenant 
Evans (R. 59). At the Provost Marshal's o:ftice the accused a~ times 
called the withess "all sorts of names" and at others apologized and 
said that the witness was a "good fellow". He asked what the clerk in 
the office was doing and remarked that he ncould lick twelve like 
him" (R. 60}. Sanetimes he used profanity. He asked Lieutenant 
Salzmann to call up his wife, and when Salzm.ann declined to do so 
he said: "I bet you would be skunk enough to call Betty up. 11 A 
tew minutes later accused said that, if his wife came in and Lieutenant 
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Salzmann did not stand up, he, the accused, "would lick the hell· 
out 01' 11 him (R. -60). Accused's conduct was "funny" e.nd at times he 
made those present laugh (R. 63). .a.tone time he called Lieutenant 
Salzmann a "cheap son of a bitch". He also made disparaging remarks 
to another man in the offioe concerning the military police (R. 63) • 
.At about 5:55 o'clock Captain Bell, in response to a telephone request 
:tran Lieutenant Salzmann, called at the :Provost Marshal's Office e.nd 
took the accused and Lieutenant Brewer away (R. 60, 62, 63). All 
told, accused was at the Provost .hlarshal's Office about 45 or 50 
minutes (R. 69). 

Corl)oral Howard w. Bowie testified that he was present when 
Lieutenant Salzmann came to the Provost ::.ushal's Office about five 
o'clock the afternoon of June 20, 1931 (R. 113); that accused's 
breath was alcoholic (R. 116); that his unifonn was dirty and rtm1pled 
(R. 113); and that he was drunk. He further testified that accused 
called Lieutenant Salzmann a skunk and threatened to whip him and 
called witness a "puny son of a bitch" and said he could whip him 
(R. 114). 

Corporal Jack Rey also was present and saw the accused at the 
Provost Marshal's Office (R. 118). He testified that accused was 
throwing his anns about and making "slurring remarks" and that he called 
Lieutenant Salzmann a skunk and threatened to whip him. He also made 
disparaging and vulgar rE1D.arks about the mili:bary police (R. 119). He 
referred once to Lieutenant Salzmann as an "old bald headed son of a 
bitch". Accused's white unifonn was ve-ry dirty and wrinkled (R. 120), 
and he was staggering and drunk (R. 121). 

Sergeant Albert w. Harber was also present at the Provost 
marshal's Office on the occasion in question) heard accused talking 
loudly and, from his appearance, formed the opinion that he was drunk: 
(R. 124). 

5. The evidence establishes beyond doubt that accused, on 
the afternoon of June 20, 1931, at the various public places named in 
the specification, was so conspicuously drunk in unifonn as to attract 
the attention of many persons including officers and enlisted men of 
the A:rr.rry e.nd civilians. As to his alleged disorderly conduct, or 
at least as to its degree, the evidence is not so clear. When first 
observed by Lieutenant Salzmann he was leaning against a wall out-
side the Tropic Bar obviously drunk; but there is nO' evidence of disordei
ly conduct at that time. When observed by Colonel Andruss and Lieutenant 
Young, a few minutes later near the Tropic Bar and across the street 
1'ran B1lgrey's Cafe, he was so patently drunk as to attraot the notice 
01' a number of persons, to draw a small crowd and to cause camnent among 
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civilians; but his actions do not appeu to have been particularly' 
dieorderly'. According to Colonel adru.ashe was gesticulating and argu-
1116 and was in "a sort ot maudlin stat•"• It is significant that when 
accused was first seen by Colonel J.ndruss, although no other officer 
appears to have been with h1ll1, his conduct was not auoh as to cause 
Colonel Andruss to interfere or even to epeak to him; and when Colonel 
Andruss returned a few minutesl.ater and saw Lieutenant Young with the 
aocused, he considered him disorderly' o~ in that he tailed to 
oanply' pranptly with Lieutenant Young's order or request that he 
enter an autanobile. Lieutenant Young describes the accused at thie 
time as "weaving about on his feet• 1n a gathering of sane tour or five 
persons among whan a loud conversation or argu:nent was going on. 
Lieutenant Young testified that the accused was drunk but was not 
disorderly'. He appears to have·acquiesoed readily 1n the Lieutenant's 
euggestion or request that he get into a taxicab and go hane; and 
tran the tact that he invited all present to accanpany him, it would 
aeem that he was in a good-natured mood. 

There is no· evidence or any disorderly conduct when he visit
ed 'the Carlton Bar. Accused's conduct while under the intluence ot 
liquor, in going with supposedly enlisted men to a public bar and there 
drinking with them, was unm111tar,- but nothing took place which could 
be called disorderly. It is not clear whether at this time he had two 
or three canpe.J1ions. At any rate two of them claimed to be enlisted 
aen and one had shortly betore volunteered to take the accused hane 
and talce care or him and Lieutenant Young had left the accused with 
him. These men were sober and 1 t appears that none_ or thElll drank 
etrong liquor with the accused. 

When seen by Lieutenant Evans 1n a taxioab near the Carlton 
Bar the accused was arguing with his canpanions about going to his hane 
at Fort Davis. He objected to going and apparently' wanted to leave th& 
cab, while his canpanions were trying to persuade him to go hane and 
ane of them had his hand on accused's am seemingly 1n en effort to keep 
him tran getting out or his seat. He was talking more rapidly than 
usual but not very loudly and he made use ot sane p~otani ty, but of no 
more offensive character than is often used by' exemplary officers and 
others who are generally regarded aa gentlemen. Lieutenant Evans 
testified. that he wi~nessed no disorder on the part ot the accused. 
The driver or the taxicab testified that, as the party in his car 
approached the Carlton Bar; the accused gave him contradictory instruc• 
tions and a little later reached forward and grabbed his throat, tea.i-
1ng the troIJt or his shirt. Al.though Lieutenant Evans was present at the 
time ha did not sea this in~ident.- It does not appear tran the testi
mon;r ot Lieutenant Evans that accused showed fJJ1Y' anger. It sesns clear 
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that the taxicab driver was not injured and when he received the tare 
cla1med by hilll he declined to make any- charge or canplaint against 
the accused. He test1f1ed1hat, at the time accused seized his throat 
sanebody in the cab told h1m to pay no attention, that accused was~ 
joking. It is to be noted that the cab driver is the only' witness 
who described this incident and, considering his testimony as a whole 
together with the testimony or Lieutenant Evens, who described the 
condition of accused at about the same time, it appears not improbable 
that accuijed intended no injury and, in his intoxicated condition, 
was merely trying to be ple.ytul.. 

At the police station it is true that accused remarked to 
Lieutenant Evans that he believed he could whip the policeman who had 
accanpanied them to the station and asked Lieutenant Evans• pemission 
to do so; but there is no evidence that he attempted 8llY violence or 
in tact that he seriously contemplated an attack upon anyone. He 
pranptly did what the Chiet or Police told him to do and there 111 
nothing in the testimony of 8llY of the witnesses who were present at 

. the police station, with the possible exception of Lieutenant Salzmann, 

. to indicate any disorderly conduct there, beyond the fact that, as 
Lieutenant Evans states, accused was talking too much and used a 
considerable amount of profanity. Lieutenant Salzmann testified that 
when he entered the police station Lieutenant Evans and the Chief ot 
Police were on either side of the accused endeavoring to quiet him; 
but in this Lieutenant Salzmann is not corroborated by either Lieu
tenant Evans or the Chief of Police. Lieutenant Evans testified that 
he witnessed no disorderly conduct on the part of accused while at the 
police station. It must be remembered too that the accused was not 
there by his own choice. Re had gone there only at the insistence 
of the cab driver and the policeman who had been called on account ot 
the dispute over the cab fare. It is not to be wondered at• under the 
circumstances, if accused showed sane irritation, especially since he 
was under the influence of liquor at the time. 

The accused went to the Provost Liiershe.l's Office at Fort 
De Lesseps only because Lieutenant Salzmann insisted upon hie doing 
ao, notwithstanding the fact that Lieutenant Evans was w1 th the accused 
who was then, apparently, in a tractable treme of mind and was waiting 
ror a oar frau Fort Davis to take him and Lieutenant Evans hane, and 
notwithstanding the further fact that the police authorities had 
no charge or canplaint against the accused. This insistance of 
Lieutenant Salzmann as well as his attitude after he, the accused, and 
Lieutenant Evans had reached the Provost Marshal's Office, wu well 
calculated to irritate end annoy the accused and to provoke disorder
ly conduct on his part. There is evidence that while beins detained 
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b:r Lieutenant Salzmann at :the ProToat Marshal'• ottioe, the accused 
did use profane and even disgusti~ vulgar and abus1Te language; 
but beyond this no particularly' disorderl.y' conduct is shown. In fact 
it appears probable that, though irritated and exoited, accused 
was not exceedingly' angry and that he had no intention or aasaulting 
aeyone. Certainly he made no uaault. .u Lieutenant SeJzmenn says, 
he was quite apologetic at time• and was even •!'uDJ::ly'•, making those 
present laugh. 

6. Al.though accused is alleged to have been drunk and disorde:i
l.y' at several places, his condition and conduct at all these places are 
parts of one transaction and constitute one ottense. 

The specification 1• laid under the g5th .Article of We.r which 
denounces "oonduct unbecaning an orticer and a gentleman• andme.kea 
it mandatOl"T upon the court,~ finding an otticer or cadet guilty' 
of such conduct, to adjudge just one sentence, lUllllel.y', dimnisaal. 
The court-martial is allowed no d1Bcret1on u to puniehment under thi• 
Article. In the first instance it waa tor the court, next it was for 
the reviewing authority, and now it is tor the President, e.s confirming 
authority, to determine whether or not it ha• been proved beyond reason
able doubt that accused's condition and action• on the-afternoon in ques
tion, under all the oirct.mstancea shown, miount to the reprahenaible 
and disgraceful conduct contemplated by the 95th Article or We.r. 

The Manual ror Courts-M.e.rtial (Section 151, page 186), refer
ring to the conduct denounced ey the 95th .&.rlicle ot War and citing 
W1nthr0p as authority, contains the following: 

"The conduct contemplated is action _ 
or behaTior in an otticial oapacitJ' whioh, 
1n dishonoring or disgraoi.Dg the individual 
as an ottioer, aeriousl.y' oanprClllisea hia 
character and standing as a gentleman, or 
action or behavior in an unotticial or pr1Tate 
capacity which, in dishonoring or disgracing 
the individual personally as a gentleman, 
seriously canpranises his position aa an orr1cer 
and exhibits him as morally unwo~ to remain 
a member or the honorable profession ot ai,n.s.• 

,In colonel Winthrop's discussion or •conduct unbeoaning an otfioer 
and a gentlemann, in his authoritative work on "Military Law and Pre
cedents•, the following passages appe8l':-
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"'O'nbecaning,' as here ooiployed, is under
stood to mean not merely inappropriate or unsuit
able, as being opposed to good taste or propriety 
or not consonant with usage, but morally unbetit
ting and unworthy•" (Reprint, P• 711) · 

"Though it need not amount to a crime, it must 
offend so seriously against law, justice, morality 
or deOOl"\lll as to expose to disgrace, socially or 
as a man, the offender, and at the same time must 
be of such a nature or camnitted under such circ1n.
stances as to bring dishonor or disrepute upon the 
milite.ry profession which he represents." (Reprint, 
P• 711) 

* • * 
"The fitness therefore of' the accused to hold 

a ccamnission in the e.nny, as discovered by the nature 
of the behavior can.plained of', or rather his worthi
ness, morally, to r001ain in it af'ter and in view of 
such behavior, is perhaps the most reliable test 
of his amenability to trial and punishment under 
this Article." (Reprint, P• 712) 

Colonel Winthrop quotes General McClellan in G.o. lll, A:my of the 
Potanao, 18621 as follows: 

"These words, ('conduct unbeoaning,' &.o.,) 
imply sanething more than indecorum, and military 
men do not consider the charge sustained unless 
the evidence shows the accused to be one with 
whan his brother officers cannot associate with
out loss of self respect." (Reprint, P• 712) 

Fran the authorities quoted above it appears that no conduct 
Jan constitute a violation of the 95th Article or War unless it be 
such as to involve moral turpitude on the part of the officer con
cerned, such as to stamp him as one morally unfit to remain an ottioer 
of the A:r.trry-. and as one with whan his brother officers cannot associate 
1'1.thout loss of self respect. In the opinion of the Board of Review 
the evidence in this case falls far short of proving that the con
duct of the accused on the occasion in question bre.nds him as being 
so lacking in moral fibre as to be unfit to remain in the aervioe 
or as to make it impossible for other officers to associate with him 
without loss of self respect. J..cts prosecuted e.nd punished under the 
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95th Artiole or War are, as a rule, or a clearly dishonorable 
character, suoh as acts or traud or dishonesty, knowingly me.king a 
talse otticial statement, opening and reading another's letters 
without authority, giving worthless cheoks, and the like. However, 
the L£.I1ual tor Courts-Martial (Seo. 151) mentions among instancoa or 
violation of this Article "being grossly drunk and oonspicuously 
disorderly in a publio place"; and Colonel Winthrop oites "drunkenness 
of a gross character camnitted in the presence of military interiors 
or characterized by same peculiarly shameful conduot or disgraceful 
exhibition of h.im8elt by the accused" (Reprint, P• 717). 

It is not considered by the Board ot Review that the evidence 
shows accused guilty or e.ny ";peculiarly shameful oonduot or disgraoetul 
exhibition of himself"• What oonstitutes "being grossly drunk" or . 
"drunkenness of a gross character" or what amounts to being "oonspic
uously disorderly" is d1ftioult to define. In this case the accused 
was obviously drunk and in the presence of military inferiors. 
Also, he appears to have been sanewhat boisterous and, to this extent, 
disorderly. The evidence, however, shows that he talked coherently' 
and was able to walk and to get into an autanobile without assistance, 
and, with the possible exception of the incident of seizing the cab 
driver's throat, that he indulged in no violence. While his con
duct was clearly "of a nature to bring discredit upon the military 
service" and therefore a violation of the 96th Article of War, the 
record contains no substantial evidence of 'what the Board of Review 
would consider gross drunkenness or conspicuous disorderly conduct. 

The Board is not unmindful of the fact that it was primarily 
for the court to determine whether or not accused's proved conduct 
was of the character oontamplated and denounced by the 95th .Article of 
War; and great weight should be accorded the finding of.the court on 
this issue. The weight to be given s.uch finding in this case, however, 
is greatly lessened by the fact that immediately after the oourt had, 
by a two-thirds majority, found the accused guilty of violation of the 95th 
Article of ·;;er, thus in effect holding him morally unfit to remain an 
officer of the A:i:my, nine of the eleven members of the court joined 
in a "Petition for Clemency", requesting that the sentence be canmuted 
to a reduction of 400 files on the pranotion list and a restriction 
to post limits for three months•. Thus it appears that the nine 
signers of this petition, notwithstanding the court's finding that 
aooused had violated the 95th Article of Har, did not believe him to 
be morally unfit to remain an officer and to associate with other 
officers. The petition for clemency was based upon the following: 
(l) all the disorders of a disc-:-aceful na.ture occuned after a camnis
sioned member of the Provost 1!arshal's Office had observed the accuse~ 
in a drunken condition but had allowed him to depart in canpBlly with 
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an unknown civilian upon the latter's statement that he would take 
care of the accused• and the signers of the petitimrbelieved that 
had the officer of the Provost Marshal's Office taken charge of th~ 
accused or turned him over to a reliable party. the actions of accused 
which resulted in his sentence of dismissal would not have occurred• 
(2) accused had World War service both in this country and overseas; 
extending fran his graduation fran the United States Military A.cadE11X7 
in August 1gi7 to 1lay 1920; ( 3) accused' e.· service in the :Panama Canal 
Department :fran the date or his arrival, January 15, 1931, to the date 
or his ott'ense, had been very efficient; and (4) the record or his 
service fran the date of his graduation tran the Military AcadE11X7 
up to the present time had been one of unifonn excellence. 

7. Since it is within the power or the President as confim.ing 
authority to approve only so much of the findings as involves a find
ing or guilty of the specification in violation of the 96th Article 
of War and to CClllIItUte the sentence, it is deemed appropriate to in
vite attention to certain occurrences prior to the trial as shown by 
the accanpanying papers, including the department judge advocate's 
review or the record or trial. These occurrences may be summarized 
as follows: 

The department inspector, Colonel BEcymond w. Briggs, I.G.D., 
after a full investigation of the conduct which subsequently led to the 
trial of the accused, recamnended that the accused be not tried but 
that disciplinary action be taken under the 104th Article of War. 
This recanmendation was disapproved by the department oanmander. 
Thereupon Colonel Briggs preferred charges under the 96th Article ot 
War. The department camnander then directed that the charges be disposed 
ot by no authority interior to himself. Thereupon the charges 
under the 96th Article or War were investigated, as provided by,the 
70th .Article of War and th·e 1!anual tor Courts-Martial, by another 
officer, who reoanmended that the accused be reprimanded under the 104th 
Article of war. Accused's regimental canmander, Lieutenant Colonel 
James B. Woolnough, concurred in this reoamnendation, stating that the 
accused had expressed his willingness to sub:nit to any punisbment 
that might be imposed upon him under the 104th .Article ot War. The 
department judge advocate recamn.ended trial for violation of the 96th 
Article of War, but the department camnender directed that the charges 
be emended to allege a violation ot the 95th Article of War, which 
was done. Accordingly, the accused was tried for a violation or 
this Article. 

The circumstances outlined above, which brought about the 
trial for "conduct unbecaning an officer and a gentleman•, together 
with the above mentioned •Petition for Cla:nencr•. by nine members of 
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the court, serves to fortify the Board of Review in its opinion that 
the evidence in this case does not establish beyond reasonable doubt 
that accused was guilty of the character of conduct contemplated by 
the 95th Article of War. 

B. Attached to and bound with the record of trial_ is a 
"Petition for Clemency", addressed to the reviewing authority, signed 
by the accused and dated July l8, 1931. It is based principally upon 
accused's record of efficiency as evidenced chiefly by his efficiency 
reports. .Among the papers accanpanying the record of trial is 
another "Petition for Clemency", signed by the accused, dated July 31, 
1931, and addressed to The President, through The Judge Advocate General, 
for the Board of Review, end an addition thereto dated AU~ust 6, 1931, 
All of these camnunications have been given careful consideration by the 
Board of Review. In them the accused raises a few legal questions 
requiring canment. 

He raiseQ the point that the charges were not reinvestigated 
after they had been amended at Headquarters, Panama Canal Department, 
by adding to the specification as originally prepared the words "at 
or near the Colon Police Station, end at or near Fort De Lesseps", and 
by laying the charge under the 95th instead of the 96th Article of 
War. The 70th Article of ·11ar requires "a thorough and impartial 
investigation" of charges before reference thereof for trial. The 
investigation of the charges in this case as originally drawn includ
ed a thorough and impartial investigation of the subject-matter of 
the charges as emended. A. new investigation would have been but a 
waste of time and effort, serving no useful purpose and was not requir
ed. The changing of the charge !ran the 96th to the 85th Article of 
War was authorized and did not preclude the court fran finding the 
accused guilty under the fonn.er rather than the latter Article. 

Accused contends that the department cannander's action 
in directing that no authority inferior to himself should dispose of 
the charges was unauthorized in so far as its effe~t was to deprive 
accused's camnanding officer of the power to dispose-of the case un
der the 104th Article of War. It is believed that the right of a super
ior canmanding officer'to order his military inferiors not to dispose 
of a given case, thus reaervins disposition thereof to himself, is a 
necessary attribute of oanmand without vlhich he might becane powerless 
to maintain discipline. 

Accused insists that the court canmitted errors in the ad
mission and exclusion of evidence. These alleged errors have been 
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carefully considered and none appears to have injuriously affected 
the substantial rights of the accused. 

He contends that altercations between the president of tha 
court and the trial judge advocate were detrimental to his interests. 
Th~,record does not indicate that such was the case. 

He ccmplains of projudioe and animosity towards him on the 
part of the trial judge advocate. If there was any such prejudice or 
animosity, which is doubtful to say the least, it does not appear to 
have injured the accused. 

He contends that there is no evidenne that he even approached 
Bilgray's cate. The evidence shows his condition and conduct neer 
the Tropio Bar and that the T'ropic Bar is across the street fran 
Bilgray's care. 

Accused also ccmplains that repeated mention of his name 
in the case of Lieutenant Brewer, tried by substantially the same court 
just before the trial of accused, may have prejudiced the court against 
him and caused them to prejudge his case. Ex:amination.of the record 
in Lieutenant Brewer's case, on file in this office, discloses that 
his offense was not connected with that of the accused and that the 
incidental mention of accused's name during the trial in that case 
could not have had the effect of prejudicing the court against the 
accused. 

....
9. At the time of trial accused was 37 years of age. His 

service is shown by the Official A:rmy Register as follows: 

"Capt. of Inf. U.S.A. 23 Aug. 18; 
accepted 21 Sept. 18; hon. dis. 15 Ear. 
20. -- Cadet M.A. 15 June 14; 2lt. of Inf. 
30 .Aug. 17; l lt. 30 Aug. 17; capt. 13 Kov. 
20; 1 lt. (Nov. 18, 22); capt. 17 Apr. 27. 11 

10. The court was legally constituted. Except as hereinebove 
noted, the record of trial discloses no errors or irreeu.larities 
injuriously affecting the substantial rights of the accused. For 
the reasons hereinabove indicated, the Board of Review is of opinion 
that the record of trial is legally sufficient to support only so much 
of the findings as finds the accused guilty of the specification 
in violation of the 96th Article ot War, and legally sufficient to 
support the sentence and warrants confinnation thereof. A sentence ot 
dismissal is mandatory for violation of the 95th Article of War and is 
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authorized tor violation or the 96th uticle of War, but the Prel!lident 
is authorized to extend clemency- by- camn.ut1ng the sentence to such 
lesser punishment as he may deem appropriate under,all the circtll18tanoe• 
or the case. The Board or Review considers that an appropriate sen
tence would be that recamnended by nine or the eleven members ot the 
trial court, viz: reduction 400 f'iles on the Pranotion List and restrio• 
t1on to post limits tor three months. 

• .Tudge Advocate • 

.Tudge Advooate. 
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1!1lite.r;r J'u.stice 
CM 196426 1st Ind. 

We.r Department, J.A.G.o., NOV 5 1931 - To The Secrete.r;r ot we.r. 

1. The record of trial e.nd accompanying papers in the ca.ae 
ot Captain William R. Fleming (0-8643), 14th Inf&n\rY, together 
with the toregoing opinion of the Boa.rd of Review, are submitted 
herewith, pursuant to Article of War f>Ot, tor the action ot the 
President. 

2. The Boe.rd of Review is of the opinion that the record 
is legally sufficient to support the sentence but that the ot
tense committed we.a not a violation of Article of We.r 95, tor 
which dismissal is mandatory, but a violation ot Article ot War 
96 and considers that an appropriate sentence would be the los1 
ot 400 tiles on the Promotion List and restriction to post limits 
for three months. In view of the evidence I em constrained to 
disagree with some of these views • 

.3. · Undisputed evidence in the cs.se of Captain Fleming 
shows ths.t in the middle of a week-d~ afternoon, on a business 
street of Colon and in tront of·a saloon, this officer was so in
toxicated as to cause eight or ten people to gather around him 
and others passing by and in nearby business places to have their 
attention directed towards him. Some of these people were en
listed men. The officer we.a in uniform but without e. cap. Re 
wa.s doing I!Dl.Oh te.lking a.nd arguing. . Lieutenant Colonel Andru..sa 
(R. 22) when passing at a distance had his a.ttention called to 
the officer by rea.son of his appearance and a passing le.dy a.nd 
gentleman said to the witness "That officer is drunk, and they 
have a crowd around there." Lieutenant Yo'llllg ot the 1!1lite.ry 
Police noted the situa.tion and asked Captain Fleming to go home 
(R. 11). To this the iatter sgreed and invited those present 
to go with him. Re and'two or three other men, of whom two 
claimed to be soldiers, then entered a ta.x.icab a.nd drove oft. 
Instead·of goi?Jg home Captain Fleming accompanied his companions 
to two bars where he dra.nk with them, the Captain taking whiskey. 
Apparently this drinking was done on the street in the ta.xi.cab as 
the officer directed the driver to "go a.head" after he had upset 
the waiter's tr~ s.nd the glasses "fell to the gro'tllld" a.ud were 
broken (R. 80). Due to contradictory orders by the officer as 
to stopping e.nd proceeding e.nd being uncertain a.a to where he na 
to take his passengers, the ta.xicab driver stopped at the curb 
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and en argwnent ensued. A,nother officer (Lieut. Evans), who wa.s 
nea.rby with his wife, had his attention called to Captain Fleming 
by a waiter and tried to quiet such officer and get him to go home 
offering to accompany him. At this time, a.ccording to the driver, 
Capta.1n Fleming who sat in the car immediately behind the driver 
suddenly gra.sped the latter by the throat. Thereupon the driver 
retu.sed to drive the pa.rty further and dema.nded payment of ~3 
e.s his fa.re. \Yhen this wa.s retu.sed on the ground that the amount 
claimed was excessive he called a. civil policeman with wlX>m all 
went to a police station. There through the effort, of tieutene.nt 
Eve.ns the affair was settled by payment of the ta.xi driver's bill 
and no police cha.rge wa.s ma.de. Some time.later, while Lieutena.nt 
Evens a.nd Captain Fleming were waiting at the station for a ca.r to 
take them to the latter's home, Lieutenant Sa.lzma.n of the 1Iilita.ry 
Police called at the station a.nd insisted upon ta.lcing Captain 
Fleming to the office of the Provost 11:arsha.l at Fort De Lesseps, 
e.nd from there the accused officer wa.s sent home to Fort Davis. 
All witnesses agree that Captain Fleming wa.s drunk, talkative, a.nd 
profe.ne. At the Provost LTarshal's office a.nd in the presence of 
enlisted men and other officers he repeatedly called Lieutena..nt 
Salzman a "skunk", called him a "cheap son-of-a-bitch" (R. 67) a.nd 
in speaking to one of the enlisted.men there present referred to 
such lieutenant as a "ba.ld headed son-of-a-bitch" (R. 120) a.nd 
said to corporal Bowie tha.t he, Bowie, was a "puny son-of-a-bitch" 
a.nd t_ha.t he could "whip" his "ass" (Bowie, R. 114). He me.de the 
same remark a.s to whipping to Lieutena.nt Sa.lzma.n (R. 119) a.nd to 
Corpora.l Crowe referred to the 1Iilita.ry Police a.s "the God-damned 
chicken shit military police" (R. 119). These enlisted men be
longed to the military police. Previously the accused officer 
hs.d referred to the taxicab driver e.s "a God-damned nigger" (R.53). 

It is clear that Captain Fleming was drunk in uniform on the 
public business streets of Colon a.nd so drunk a.s to be unusually 
ta.lka.tive e.nd profane and that his condition a.nd actions were 
apparent to many people s.nd attracted nnich attention; further that 
his conduct was continued a.t the police station a.nd at Fort De Les
seps a.nd a.t the latter place he grossly insulted a. brother officer 
eJ'.ld ma.de derogatory a.nd insulting remarks a.bout the military police 
service, this in the presence of three or more en+isted men of tha.t 
service, a.nd in the presence of several officer,. 

4. The Boa.rd of Review concludes from the evidence tha.t 
while Captain Fleming was drunk a.nd somewhat disorderly he v.ia.s 

not shown to have been grossly drunk or conspicuously disorderly, 

-2-

http:1Iilita.ry
http:Lieutena.nt
http:profe.ne
http:Lieutena.nt
http:tieutene.nt
http:Capta.1n


(377) 

a.nd tha.t his conduct wae not "unbecoming e.n officer and a. gentle
ma.n" within the meaning of the le.ngu.age of Article of War 95. I 
cannot indorse such conclusions. To hold tha.t conduct such a.s 
Capta.in Fleming's wa.s not within the meaning of the Article men
tioned would, in Tey' opinion, be pla.cing an undue limitation upon . 
the mee.nill€' of such Article and the a.cts constituting offenses 
thereunder a.nd would establish a;i undesirable e.nd unwarranted 
precedent. It is clea.r that the officer while in the uniform
of his grade wa.s drunk upon a. public street in mid-afternoon and 
in the presence of many people who could not but observe his con
dition. It is a.lso clear that he wa.s openly a.ssocia.ting and drink
ing with enlisted men, wa.s talkative a.rid profane. In a.ddition·to 
such reprehensible a.nd disgraceful. conduct, and in the presence of 
enlisted men, he grossly insulted a. brother officer then in the 
performance of his duty by the use of the most scurrilous epithets 
directed towards such officer and likewise applied similar epithets 
to the enlisted men and the service in which they were engaged. In 
my opinion such conduct wa.s disorderly, grossly unbecoming in e:ny 
one and particularly so in the ca.se of an officer and a. violation 
of Article of Wa.r 95. 

5"' The views a.bove expressed a.re believed to be consistent 
with ,inthrop's definition of the mea.ning of Article of Wa.r 95, 
which definition is quoted in the opinion of the Board of Review. 
In pertinent pa.rt that definition is as follows: 

"The conduct contenpla.ted is • • • action or be
ha.vio r in an unofficial or private ca.pa.city which, in 
dishonoring or disgracing the individual personally a.s 
a. gentleman, seriously compromises his position a.a an 
officer e.nd exhibits him a.s morally unworthy to rems.in 
a. member of the honorable profession of arms." 

To declare the conduct of this officer not "unbecoming an officer 
and gentlemtm" would be, in my opinion, a. distinct step ba.ckwa.rd 
in the cons idera.tion of ca.sea of this character. 

6. The ~oard of Review is of the o~inion tha.t commu.ta.tion 
of the sentence would be appropriate. I cannot concur in this 
opinion. The conduct of this officer ha.a been such a.s to wa.rra.nt 
his dismissal and a. lesser pena.lty would do less than justice for 
his offense and not be in the best interests of the military serv-

. ice. Dae notice ha.a been ta.ken of the recommendation of his brother 
officers in the Pena.ma. Department including nine of the eleven mem
bers of the court-m.a.rtial that convicted him, but such recommen-
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da.tions a.nd the excellence of the officer's military service 
otherwise, should not be permitted to affect the question of 
punishment in a case of this character. This officer is 37 
years of age and has ha.d fourteen yea.rs of service as an offi
cer of the Arm;r in addition to his training at West Point e.nd 
his o:pen di sgra.ce of himself e.nd of the military service can
not be charged to youth end inexperience. 

The efficiency ratings of Captain Fleming disclose that 
many of his superior officers had a high opinion of his pro
fessional qualifications but his excessive use of intoxicating 
liq_uors has upon several occasions been officially noted. Sent 
from the United States to the Arrey of Occupation in Germany in 
October, 1919 (his first service abroa~) he was repeatedly re
ported e.s inefficient; we.a reported as noticeably intoxicated 
at a field meet in December, 1920, this in the presence of en
listed men; hospitalization for alcoholism was necessary in 
February, 1920; a.nd in iJ.ay, 1920, he was relieved and returned 
home as undesirable. 

While serving at Plattsburg Ba~racks in 1921, the post com
mander found it necessary to adn1oni sh him for objectionable he.bits, 
but failed to specify the nature of such habits. · While on duty at 
West Point in 1927, the Commandant thereof requested the officer's 
relief on account of dru.nkenness. After transfer to Pana.ms. in 
January, 1931, his habits e.s to the use of liquor were such as to 
ea.use his regimental commander in llarch, 1931, to admonish him 
relative thereto, e.nd there wa.s improvement in the officer's con
duct for a time but a second admonition by such regimental com
mander, e.nd for the same reason, was administered about noon, June 
20, 1931, (Report of Inspector, Witnesses, Lt. 001. Woolnough, 
page 2, lla.jor Paschal, psge 2, Captain Fleming, page 6) the day 
of the intoxication and conduct forming the basis of these charges. 
Captain Fleming enter~d upon a drunken spree illlI:l8diately after re
ceiving.such admonition. It thus appears that excessive use of 
intoxicating liquor ha.a, on two occasions, caused Captain Fleming's 
commanding officers to request his relief from duty e.nd on at lea.st 
two occasions admonitions rela.tive to drinking were deemed neces
sary. His drunkenness of June 20, 1931, immediately after being 
admonished as to drinking, was but a further and open demonstration 
of the officer's drinking ha.bits which neither admonition nor e;ey
sense of duty or propriety could change. For the good of the serv-

·ice there should be no condonation of the officer's offense and 
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the sentence e.d.Judged should be carried into effeot. du.ch action 
is recommended. 

7. There is inclosed herewith for your signa.ture a dra.ft of 
a. letter to the President consistent with the foregoing should the 
views expressed herein meet with your approva.l. There is also in
closed !or your signature & draft of' an a.lternathe letter to the 
President consistent with the vl.ews expresaed by the :Board of' Re
view in its opinion in ca.se those views meet with your approva.l, 
and appropriate drafts of' action by the President whichever view 
may be approved. 

Blanton Winship, 
Major General 

The Judge Advoca.te enera.l. 

8 lI),ClS. 
•v.1./" Record of' tria.l. 
y2. Op. of' Ed. of Rev. 
3. Let. to Pres. of Bd. 

of' Rev. 
4. Let. to Pres. of' The 

J .A.G. 
5. Action of' Bd. of' Rev. 
6. Action of'_J.A.G. 

(7. Appeal for clemency.
/"e. Addition to Appea.l f'or 

clemency. 

, . d A G c NOV1 ~ 1931
\0 Rece1Te · · 
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WAR DEPARTMENT 

OFFICE OF THE JUDGE ADVOCATE GENERA!.. 

WASHIN<ITON 

Board of Review 
C. M. No. 195435 

AUG 2 5 1931 

:µNITED STATES i 
) 

vs. ) Trial by G. c. M., convened at 
) Fort Williams, Maine, August 4, 

Private MARION BODAK 
(6130058), CanpeJlY' I, 5th 

) 
) 

1931. Dishonorable discharge 
and confinement ror one (1) 

Infantr.,, alias :Lt(ron ) year. Disciplinary- Barracks. 
Rodak. ) 

HOLDING by the BOARD OF REVIEW 
McNEn., BRENNAN and GUERIN, Judge Advocates. 

l. ~e record of trial in the case of the soldier named above 
has been examined by the Board of Revi.ew. 

2. The ancused was tried upon the following Charge and. Speci
fication: 

CHARGE: Violation of the 54th Article of War. 

Specification: In that Private Marion Rodak, alias 
lt{ron Rodak, Can.pany "I" 5th Infantry, did, at 
Springfield, l!a.ssachusetts, on or about February-
3, 1930, by willfully- concealing the fact that 
on or about June 5, 1929, he had been convicted 
or a felony,.to wit, brel3.king, entering and 
larceny,, by the Hampshire County, Massachusetts, 
Superior Court, procure himself to be enlisted 
in the military service of the'United. States by 
J. J. Goffard, Captain, Infantry, n.o.L., and 
did thereafter receive pay and allowances under 
the enlistment so procured. 

He pleaded not guilty to, and was found guilty of, the Charge and 
Specification. Evidence of one previous conviction for absence with
out leave for thirty-eight days was introduced. He was sentenced to 
dishonorable discharge, forfeiture of all pay and allowances due or· 
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to becane due, and confinE:fllent at hard labor for one (1) year.· The 
reviewing authority approved the sentence, designated the Atlantic 
Branch, United States Disciplinary Barracks, GQvernors Island, New 
York, as the place of confinE:fllent, and forwarded the record pursu-
ant to the provisions of Article of We:r 5~. . 

3. To sustain the conviction in this case it would be neces
sary- for the evidence to show first, that the accused was enlisted 
at the tlme and place alleged claiming that he had never been convict
ed of a felo:ny; second, that he subsequently received pay and allow
ances under his enlistment; and third, that on or about June 5, ·1929, 
he was convicted of a felo:ny, to wit, breaj<:ing, entering and larce:ny, 
by the Superior Court of Hampshire Councy-,'Massachusetts. The first 
two points, namely, the enlistment as alleged and the receipt of pay
and allowances, are fully established by the evidence and are not 
in dispute (Ex. A; R. s, 11). To establish the third point, namely, 
the alleged conviction, the prosecution, without objection by the 
defense, introduced (R. 8) as Exhibit Ba letter reading as follows: 

"CLEEK OF IBE COURTS, 
Northmnpton, 

.Massachusetts. 
June 24, 1931. 

Charles F. Colson, 
let Lieut., Fift.h Infantry, 
Personnel .Adjutant, 

. Fort Willie.ms, Maine. 

Dear Sir: 
The receipt of your letter, dated JUne 

20, 1931, is acknowledged. 
As to the case of 1vron Rodak, indict

ment no. 1602: John Boj and 1.t{ron Bodak both of 
Hadley in the County of Hampshire, State of Mass
achusetts, on the third day of April, 1929 1 broke 
and entered the cottage of Robert Verrill at 
Hadley, County. of Hampshire, Massachusetts, with 
intent to canmit larce:ny and stole therefran a 
blanket, a pillow, a hunting knife, a paring 
knife, and a spoon hook, of the value in all. of 
seven dollars, the property of Robert Verrill. 

To this indictment Boj and Rodak plead 
guilty June 51 1929. 

Boj was sentenced to the state prison 
at Boston for not more than seven nor less than 
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five years. Rodak was put on probation. Case as 
to Rodak was placed on file June 19·, 1930. 

Very tr~ yours, 
Raynes H. Chilson, 

Clerk." 

This letter does not purport to be a transcript of any record, 
is not properly authenticated, does not state by what court'"1t{ron 
Rodak" therein referred to was convicted and does not show that 
the person signing the letter was the clerk of that court. It 
cannot even be regarded as secondary evidence and, in the opinion 
of the Board of Review, is of no probative value. It is true that 
the accused in his testimony admitted that he was the person 
referred to in the letter (R. 11), and that he had a "civil court 
record" (R. 9, 12, 13), and claimed thet his real name was Marion 
Rodak but that he had been known in school as 1trron (R. 10-12). 
He did not, however, admit the truth of the statements contained 
in the letter. All this, in the opinion of the Board of Review, 
falls far short of establishing the alleged fact that the accused 
had been convicted of a felony; and there is no other evidence in the 
record to prove the allegation. 

4. For the reasons hereinabove stated, the Board of Review 
holds the record of trial legally insufficient to support the findings 
and sentence. 

Judge Advocate. 

Judge J.d'VOcate. 

Judge Advocate. 

~· 
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