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Specification 6: In that Second Lieutenant Harry G. Leeper, 
Third Armored Regiment, did, at Phenix City, Alabama, 
on or about November 19, 1942, with intent to defraud, 
wrongfully and unlawfully make and utter to Sam Freeman, 
a certain check in words and figures as follovrs, to wit: 

COLilliffiUS, GA., 'Nov, 19, 

THE FIRST NATIONAL BANK 64-58 

'Pay To The 
Order Of Cash-------------~~------------~ 25.£2 

COUNTER CHECK 
Twenty-five oo/100---------------------------- DOLI..lffi.S 

Lieut, H. G. Leeper, 
0-395364 

Harland-Atlanta 

and by means thereof did fraudulently obtain from Sam 
Freeman the sum of.Twenty-five Dollars (~25.00), he, 
the said Second L~eutenant Harry G. Leeper, then well 
knowing that he did not have and not intending that he 
should have st'.i'ficient funds with The First National· 

·Bank of Columbus, Georgia, for the payment of said check • 

. Specification 7& (Finding of not guilty.) 

CHARGE Ilr Violation of the 96th Article of War. 

Speoifioation 11 In that ·Seo~nd Lieutenant Harry G. I,eeper, 
Cavalry, Third Armored Regiment, (formerly- of the 37:th 
Armored Regiment) being indebted to the Fentiman Trtu:Jk 
Company of San Antonio, Texas in the sum of $38.95 tor. 
merchandise ,:,urohased and services· rendered,. which . 
amount became due and payable on or about FPhrt1ary.19, 
1942, did, at Brooks Field, Texas, Pine Camp, New York, 
and at Fort Benning, Georeia, from March 10, 1942, to•• 
December 15, 1942, dishonorably fail and neglect to 
pay the said debt. • . 

Specification 21 In that Second Lieutenant Harry.G. Leeper, 
Cavalry, Third Armored Regiment, (formerly of the 37th 
Armored Regiment) being indebted to Lauterstein 1s of 
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WAR DEPARTJ.iENT 
1 Services of Supply 

Iri the Office of The Judge Advocate General (1)
Washington, D.C• 

. SPJGK 
CM 230678 

27 Mar. 1943 

UN IT ED ST ATES. ) 10th ARMORED DIVISION 
) 

v. ) Trial by G.C.M., convened at 
) Fort Benning, Georgia, January 

Second Lieutenant HABRY G. ) 19 and 20, ,1943. Dismissal · 
LEEPER (0;-395384), Cavalry.) 

OPINION of the BOARD of REVIEW 
COPP, Hm., and ANDBEWS , 

Judge Advocates 

1. The record.of trial in the case of the ofticer named 
above has been examined.by the Board of Review and the Board 
submits·this, its opinion, to The Judge Advocate General. 

2. Accused was tried upon the following Charg83 and Speciti
ca.tions t 

CHARGE I: . Violation of the 95th Article of War. 

Specification 1: (Finding of not guilty) 

. Specification 2: In that 2nd Lieutenant Harry G. Leeper, 
Cavalry, Third Armored Regiment, did, at Phenix City, 
Alabama, on or about August 25, 1942, with intent to 
defraud, wrongfully and unlawfully make and utter to 
If. L. Freems.n, a certain check, in words and figures 
as follows, to wit: 

COLUMBUS, GA. Aug, 25, 19{d No. -------

FntST NATIONAL BANK~ 
6. 

Pay To The 
Order Of Cash------------------------~- $ 5.00 
. t . . 

Fiye 00/100 -----------------------------~- DOLLARS 

For* Lieut, H, G. Leeper 
3 A.R. 10 A.D. 

http:examined.by
http:record.of
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and by means thereof did frat1dulently obtain from 
H. L. Freman the sum of Five Dollars (t-5.00), he, 
the said Second Lieutenant Harry G. Leeper, then 
well knowinc that he did not have and not intend
ing that he should have sufficient funds with the 
First National Bank of Columbus, Georgia, for the 
nayment of seid check. 

Specification 3: In that S':"cond Lieutene.nt Harry G. 
Leeper, Cavalry, Third Armored Reeiment, did, e.t 
Columbus, Geor[ia, on or nbout September 26, 1911-2, 
with intent to defraud, '17ronr-fully and unkwfully 
make and utter to The Ei;""l't-Thirty Grill, a certuin 
check, in ,.,orus an<'l fi~:·11res as folJovrn, to wit: 

CGLl:r.J:'.US, GA. Sent. 26, 19 ~ Ho.--------

Fr-'.::i'i' i,A~~'lG~iAL DA1,K M-58 
6 

Pay To The 
Order Of Cash------------------~----$ 15,00 

Fifteen 00/100 DOLLARS 

For* Lieut. H, G, Leeper 
0-395384 

and by means thereof did fraudulently obtain from The 
Eight-Thirty Grill the sum of fifteen Dollars (~15.00), 
he, the said Second Lieutenant Harry G. Leeper, then 
well knowinc that he d.id not have and not intending that. 
he should have sufficient funds with The First National 
Bank of Columbus, Georgia, for the payment of said check. 

Specification 4: In that Second Lieutenant Harry G. Leeper, 
Cavalry, Third Armored Regiment, did, at Columbus, 
Georgia, on or about September 26, 1942, :,i,ith intent 
to defraud, wrongfully and unlawfully make and utter to 
The Eieht-Thirty Grill, a certain check, in words and 
figures,as follows to wit: 
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COLUI1iBUS, GA. Sept, 26 , 19 /2:. No. 

FIRST NATIONAL BANK ~ 
6 

Pay To The 
Order or Cash------------~--------------$ 10.00 

Ten 00/100-------~-----------------~---- DOLLARS 
- ' 
For* Lieut, H."·G. Leeper 

0-.395384 

and . ey means the.rear did f'raud-.ilently ~btain £:ro'.11 The·· 
Eight-Thirty Grill the sum of Ten Dollars ((;-10.00), he, 
the said Second.Lieutenant Harry G. Leeper, then well 
knowing that he did not have and not intending.that he 
shol,ll.d have sufficient funds ,11th The First National 
Bank of Columbus, Georgia, for the payment.of said check. 

Specification 5r In.that Second Lieutenant Harry G. Leeper, 
Cavalry, Third Armored Regiment, did, at Phenix City, 
Alabama, on or al:iout November 19, 1942, with intent to 
defraud, wrongfully and unlawfully make and utter to 
Sam Freeman, a certain check, in words. and £igures as 
follows, to witt · 

COLUtv.iBUS, GA. Nov, 19. '19ld 

TPF.. FIRST NATIONAL BANK 64-58 

Pay To The . 
Order or C13.sh---------------------------- $ 1522 

COUNTER CHECK 
Fifteen 00/100-------~--~-----------------------DOLLARS 

Lieut, H, G1 teener 
0-395.364 

Harland-Atlanta 

and by means thereof did fraudulently obtain from Sam 
Freeman the .sum of Fifteen Dollars ($15.00), he the 
said Second Lieutenant Harry G. Leeper, then well knowing 
that he did not have, and not intendinG to have sufficient 
funds with The First National Bank of Columbus, Georgia, 
for the peyment of' said check. 
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S·'.'8C'1ifr~-~ion G: Ih t.!!,,t· Gecond Lieutennnt Harry G. Leeper, 
Third Arnored Rc~irnP.nt, did, e.t Phenix City, Alabar.ia, 
on or a 'bout Hove:nber 19, 19/,2, with intent to defr!'.Ud, 
wronrfully and nnlawfully m£Lke a.nd utter to Sem Free!llan, 
a cert.tdn check in v·0rds ~.ml fizures as follows, to 1.'Tit: 

COLlJTJ:us' GA.. 19_4Z 

Th""S F:r.zST 1!1.TIONAL BANK 64-58 

·Pay To The
Order Of Cash _____________.;._____________ ::; 25.~ 

COUN'Th'R CH!~CK 
Twenty-five oo/100---------------------------- DOLLAP.S 

Lieut, H. G. Leeper, 
0-395364 

Harland-Atlanta 
. . 

an.a by means thereof did fraudulently obtaL~ from Sam 
Free~a~ the sum of Twenty-five Dollars (~25.00), he, 
the said Second L~eutenartt Harry G. Leeper,' then well 
knowinf! that he did not have ~nd not intending that he 
should have st'..!'ficient fv.nds with The First Nationnl-

·Bank of Columbus, Georgia, for the payment of said check. 

Specifice.tion 7: (Finc.inr: of not guilty.) 

CHA..'q_GE II: Violation of the 96th Article of \far. 

Specification 1: In that ·Sec~md Lieutenant Harry G. Leeper, 
Cavalry, Third Armored Regiment, (formerly- of the 37.+.h 
Armored Regiment) being indebted to the Fentiman TI'l.1nk 
Company of San Antonio, Texas in the sum or $38.95 for 
merchana. ise m1rchased and services rendered, which 
amount became due 3nd payable on or about 1''ehritary_.l9, 
1942, did, at Brooks Field, Texas, Pine Cam~, New York, 
and at 'Fort Benninc, Georcia, from ?.larch 10, 1942, to.,· 
December 15, 1942, dishonorabl~ fail e.nd ne.zlect to 
pey the said debt. · 

Specification 2: In the.t Second Lieutenant Harry .G-. Leeper, 
Cavalry, Third Armored Regiment, {formerly of the 37th 
Armored Reziment) being indehted to La11terstein's of 
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San Antonio, Texas, in the sum of $27.70 for 
merchandise purchased and services rendered, which 
amount became due and payable on or about January 31, 
1942, did, at Brooks Field, Texas, Pine Camp, New York 
and Fort Benning, Georgia, from March 1, 1942, to 
December 15, 1942, dishonorably fail and neglect to 
pay the said debt. 

Specification 3: (Finding of not guilty.) 

Specification 4: (Finding of not guilty). 
.Specification 5: In that Second Lieutenant Harry G. Leeper, 

Cavalry, Third Armored Regiment, did, at Columbus, Georgia, 
on or about November 10, 1942, with intent to defraud, 
wrongfully and unlawfully make and utter to Peacock Liquor 
Store, Columbus, Georgia, a certain check in words and 
figures as follows, to wit: 

COLIBviBUS, GA. Nov, 10 19~ No.---------

FIB.ST NATIONAL BANK~ 
6 

Pay To The 
Order Of Cash----------------~-------------$ 10,00 

Ten 00/100------------------------------------ DOLLARS 

FOR Lieut, H. G. Leeper 
0-395384. 

and by means thereof did fraudulently obtain from 
Peacock Liquor Store the sum or Ten Dollars, ($10.00), · 
he, the said Second Lieutenant Harry G. Leeper, then 
well knovring that he did not have and not intending 
that he should have sufficient funds with the First 
National Bank of Columbus, Georgia, for the payment 
of said.check. 

Specification 6: (Finding of not guilty.) 

Specification 7: In that Second Lieutenant Harry G. Leeper, 
Cavalry, Third Armored Reriment, (formerly or the 6th 
Armored Infantry Regiment and of the 37th Armored Regiment) 
being indebted to Levy Bros., Inq_. of Louisville, Kentucky 
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in the sum or ~A8,45, more or lees, for merchandise 
purchased, which amount was due·and payable on or about 
July 12, 1941, did, at Fort Knox, bentucq, Pine Ca.mp, 
New York, Brooks Field, Texas, and Fort Benning, Georgia, 
from July 12, 1941 to December 14, 1942, dishonorably 
!ail and neglect to pay the saiq debt, 

CHARGE III: Violation or the 69th Article· of. War, 

Specifications In that Second Lieutenant Harry G, Leeper, 
·3rd Armored Regiment, havine been duly placed in arrest 
at Fort Benning; Georgia, on or about December 31st, 
1942, did, at Fort Benning, Georgia, on or about December 
Jlst,·1942, ~reak his said arrest betore he was se~ at 
liberty ~y proper authority, 

He pleaded not guilty to the Charges and Specifications, He was found 
guilty of Charge· I and Specifications 2,3,4,5 and 6 thereunder, or· 
Charge II and Specifications 1,2,5, and 7 thereunder, and of Charge III 
and its Speoific~tion, He was found not BUilty of Specifications 1 
and 7, Charge I, and or Specifications 3,4 and 6, Charge II, No 
evidence or previous convictions was introduced,. He was sentenced 
to be dismissed the service, The reviewing authority approved the 
sentence and forwarded the re~ord of trial tor aQtion under Article 
or War 48, 

3, For convenience the evidence relatins to those Specifications 
ot Charge I and ,II or which accused was found,BUilty will be divided 
into seven transactions, · 

. ' 

First transactions {Specification 7, Charge II), On 
October 28, 1940 and December 19; 1940, respectively, accused pur
chased civilian clothing including, but not limited to, a civilian 

.. 'tuxedo suit, two civilian suits and t1ro overcoats trom Levy Brothers 
Inc, ot Louisvill,, Kentucky, tor the ageregate price ot $182,95 
{R, 50), At the time of this purchase accused was on active duty 
at Fort Knox, Kentucky {R, 19J S,0, 209 Hq. 7th C,A,, August 29, 
1940, 201 File), where he remained until about August 20, 1941, 
when he was relieved from that assignment and duty at Fort Knox, 
and stationed at various posts outside of the state ot Kentucky 
(201 tile), He made the following payments only on this accounts , 

December 4, 1940 $44.50 
July 2, 1941 25,00 
November 3, 1941 .'.35,00. 
May 13, 1942 10.00. 
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June 6, lQ/1.2 Eao.oo 
October 8, 1942 10.00 
January ]J,, 1943 /~8.45 

TOTAL $182.95 {R. 50) 

. When this indebtedness was incurred accused was unmarried and receiving 
pay and e.llownaces of approximately $183.00 per month (Pay Anjustment 
Act of June 10, 1922, /~ Stat. 625). This pay was increased to about 
0252 per month as of the 1st day of June, 1942 {Pay Readjustment Act 
of June 16, 1942, Pub. Law. t:IJ7, 77th Cong.) 

The creditor ma0e several e.ttempts to brine this indebtedness 
to the attention of accused by monthly statements and eight personal · 
letters {R. 50). Accused 11 neither verbally or in wrHing expressed 
any intention a- willincness on his part to !)ay·this indebtedness" 
{R. 50). 

. Second Transaction: {Specification 2, Charge II) On 
January 29, 1942, accused purchased at Lanterstein 1s of San Antonio, 
Texas, certain items .of military uniform including a trench coat, 
officer's dress cap, shoes, hose and belt, for the aceregate sum 
of $52.70 {R. 54; 55). The follo~ing payments only were made on 
this account: 

June 20, 1942 $15.00 
October 8, 19/,2 10.00 
January ]j+, 1%3 27.70 {R. 55). 

TOTAL 52.70 

It was stipulated the..t if J·,iaude Woodard, bookkeeper and credit manager 
of the creditor, were present in court sl:e l'!o~ld testify, 

"We have mailed him several statements and letters 
dated March 11, 1942, April 13, 1942, July 18, 1942, 
September 18, 1942, November 18, 1942. Between June 
1942 and December 15, 1942, we received one chetck in 
the amount of $10.00." {R. 55) .. 

At the time of the purchase accused's bank account showed 
a balance of $.08 but on the 9th day of February, ··following a de
posit of $225.tJJ, the balance was increased to $213.85. The bE>.nk 
account of the accused showed balances during the remi\inder · o:.' the 
month of February, 19/~, on the 10th, $203.85, 11th, ~,203.tJJ, 12th, 
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$198.60, 13th, $183.60; 17th, $163.16, 18th, $98.36, 19th, $59.55, 
20th, $49.55, 21st, $.34.55 and $9.24, 28th, $178.99 (Pros. Ex. 9). 
It was during this month of February, 1942,that accused was married 
(R. 90). . 

t 

Third Transaction: (Specification 1, Charge II). .In the 
month of February; 1942, accused purchased of Fentiman Trunk Company 
at San Antonio, Texas, 

l titted zipper bag, $35.00 
·· :' 1 bill fold 3.95 

TOTAL (R. 49). 

Accused paid nothing on the purchase price at that time and carried 
the merchandise away (R. 49). ·Nothing was paid on the account 
thereafter until January 15, 1943, when the account was paid in full 
(R. 50). It was stipulated that Terry A. Randall, credit manager of 
creditor, if personally present, would testii'y that six statements 
and four letters were mailed to accused regarding the account {R. 49). 

''Lt. Leeper has never expressed,· either verbally or in writing, any 
intention or willingness to pay the amount of this account". (R. 49) 
Accused had a commercial bank.account, which showed a balance to his· 
credit that varied from a high on February 9, 1942 of $213.85 to a low 
of $9.24 just before F~bruary 28, 1942, on which date it was increased 
to $178.99 {Pros. Ex. 9) • 

. On.or about March 1, 1942 (R. 56), Brigadier-.General Albert 
Cowper Smith, 14th Armored Division, then colonel, commanding 37th 

.-...Armored· Regiment, of which accused was at that time a member, called 
accused to his headquarters and discussed with him the indebtedness which· 
accused had contracted principally in San Antonio, Texas, and Fort 
Knox, Kentucky, and about ,1hich General Smith had received numerous 
oompl.a.illing letters from the creditors ·{R. 55). It was stipulated 
that if' General Smith were present he would testify, · 

•At that time, he (accused) seemed amazed that he owe~ so 
·much·and was very desirous or satisfying his creditors. Lt. 
Leeper stated that he would do anything I suggested to get.. 
out or debt. He acknowledged all of the ind&btedness that I 
had on file and later brought in additional unpaid bills to a 
total amount of about $800.00.· He stated ~hat he thought he 
had enough money on deposit to cover his outstanding checks". 
{R. 55) . . . . . 

. . 
After consulting the Division Judge Advocate and· with. the consent 
of-accused, arrangements were made for accused to turn over one-
half of his pay each month to the regimental adjutant who undertook to 
prorate the.amount to accused's various creditors (R. 56). Thia 
arrangement was carried into effect and continued for four months. 
By the prorated payments made under that plan the aggregate indebted-
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ness was reduced frcm about ~800.00 to about (t4Do.oo (R. 56).
Witness further testfied: 

"I do not believe that Lieutenant Leeper made an honest 
effort to settle these bills. Also, he seemed unable 
to do so at the time. He seemed to be ll!l..able to handle 
his own finances at thnt time. I took the action that 
I did out. of consideration for Lieu+,enant Leeper 1s youth 
and his apparent financial irresponsibility hoping that. 
by the time his finances were in shape, he would have 
learned his lesson." (R. 56) 

At the end of fonr months of prorating one-half of accused's pay, 
he waR notified by General Smith on or' about June l," 1942, that 
accused would take over his own finances in the future as·the 
reduced amount of indebtedness we.s deemed within accused's ability 
to pay (R. 56). It was arranced that accused should sell his- auto
mobile and apply the proceeds of sale on his debts (R. 56). 

Fourth Transaction: (Specification 2, Charge I). On 
August 25, 1942, accused Made and delivered to H. L. Free!!18.ll, at 
Phenix City, Alabama, his check for t,5.00 payable to cash drawn 
on the First National Bank, Columbus, Georgia, and received five 
dollars in cash for it from H. L. Freeman {R. 27, 28, 29). At the 
timA of the negotiation of this check accused's account with the 
drawee bank was closed, and the balance was zero (R. 61). There 
had been a balance of $21.25 to accused's credit in the account 
three days before the making of this check, but that balance had 
been extinguished by accused's withdrawal check of Au~st 22, 1942, 
in the.sum of $21.25 (R. 62; Pros. Ex. 9). The check was presented 
to the drawee bank on August 28., 1942 (Pros. . ~x 3; R. 61), but 
was djshonored (R. 27, 28; Pros. Ex. 3) and returned to H. L. Fr~eman 
with the attacfted notation "Returned by First National Bank, Columbus, 
Georgia, Reason checked. Account Closed * -IC· *". (R. 61; Pros. Ex. 3) 
H. L. Freeman did not contact accused as he did not have accused's 
address or know how to reach him (R. 27). He was reimbursed by pay
ment of $5.00 on January 13, 1943 (R. 28). 

Fif'th Transaction: (Specifications 3 and 4, Charge I) 

On September 26, 1942, accused cashed at the "Eicht-Thirty 
Grill", Columbus,Georgia, two checks for ~15 and $10, respectively, 
drawn by him upon the First National Bank, Columbus, Georgia, for 
which he received from the "Eight-Thirty Grill11 the ar.eregate sum 
or ~25 (R. 40, 41, 42). These checks when presented to the drawee 
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bank, were dishonored and returned to the "Eight-Thirty Grill" 
with the notation attached to.each: "Returned by First National 

·, Bank, Columbus, G1:1orgio.. 'Reason checked * * * Not sufficient 
Fund~***"• (R. 42, .. Prol?. Ex. 6, 7) At the time accused 
cashed the checks, his balance with the First National Bank, . 

. Columbus, Georgia, was ~~21. 75, but on September 28, it ,rs.s reduc.ed 
to $1.00 by the clearance of two checks t.otaling $20.75, and was 
not increased thereafter until September .30, 1942 (R. 64; Pros. Ex. 
9). The proprietors of the·"Eight-Thirty Grill" made win efforts 
to contact accused (R. 40) and were finally reimbursed.in full on 
January 15, 1943 (R •. 42). 

Colonel Thomas M. Brinkley, 3rd Armored Regiment~ accused'& 
regimental commander received in August or September some offic-ial 

· communications as to accused's indebtedness and called him to 
his headquarters to discuss the matter.with him•. Accused furnished 
Colonel Brinkley with a list of creditors, ~hich corresponded·with 
the communications he had received. (R. 16). A plan was arranged 
and agreed to by which e.ccused would deliver $50 per month of his 
pay to the adjutant to be distributed in installments of $10 each 
per month to five of accused's creditors. {R. 16, 17). These 
creditors were Saul Frank of Houston.Street, San Antonio, Texas, 
Mission Jewelers, San Antonio., Texas, Lauterstein1 s Inc., San 
Antonio,.Texas, Levy Bros. Inc., Louisville, Kentucky, and Albach 
Jewelry Company, San Antonio, Texas (R. 19). The adjutant wrote 
letters to these creditors in which he outlined the plan of 
liquidating their respective claims (R. 16). Accused deposited 
with the adjutant on October 1, 1942, the sum of $50 for October 
distribution under the plan ancl the same was remitted by money orders 

. to the firms inv.olved (R. 16, 18). Accused promised to deliver to 
the adjutant iso each month for like distribution and application
(R. 17), but the record indicated·no further contributions by ac
cused or installments to the creditors to apply on their accounts 
after the October payment (R. 54, 50, 16). Col. Brinkley, as a 
further aid to the accused, granted him a leave of.absence so that 
he could take his family home, give up the house maintained in 
Columbus, and save the added eYpenses involved (R. 17) • 

. Sixth Transaction: (Specification 5, Charge II). On • 
November 10, 1942, accused cashed a check for $10, payable to cash, 
drawn upon the First National Bank, Columbus, 'Georgia, at the 
Peacock Liquor Store, Columbus, Georgia, and received,$10 in cash 
for it (R• .30). At the tiine of cashine the check accused said. 
to David Raab, manager of the store that the check was good (R. 31). · 
The check was.presented to and dishonored by.the drawee·bank on 
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November 12, 1942, (R. 31, Pros. Ex. 4). The check was returned by 
the bank to Peacock Liquor Store with notice of dishonor attached, 
reading "Returned by First National Bank, Columbus, Ga. Reason 
.checked*** Not Sufficient Funds***"• David Raab testified 
that·he called the accused three or four tL~es about the check 
(R. 32) but accused said "I' 11 see you next ,1eek or I'll have 
a check sent·to you the following day•. Other times he was out. 11 

(R. 32) This account was paid in full about January 14, 1943 (R. 31). 
At the time accused made and cashed this check he had an overdraft at · 
the bank, which overdraft had existed continuously since. October 5, 
1942, and continued until December 30, 1942, when the overdraft was 
paid in the exact amount thereof, $19.74. At that time the account 
was closed and was not at any time thereafter reopened or a,deposit 
made ther_ein (R. 62; Pros Ex. 9) • · · • ' 

Seventh Transaction: (Specificatiom 5 and 6, Charge I). ·on 
November 19, 1942, at which time his account was overdrawn (R. 61; Pros. 
Ex. 9), accused drew two checks on The First National Bank, Columbus, 
Georgia, for the sums of $15 and $25, respectively, dated November 
19, 1942, payable to cash, and cashed them with and received ~40 · 
from Club Me.tag of Phenix City, Alabama (R. 24). On November 
20, 1942, these checks were ~resented to the drawee bank for payment, 
and were dishonored, payment was refused and notice of reason for dishonor 
attached to the returned checks indicating "not sufficient funds" 
(R. 25,· 61; Pros. Ex. l, 2). 

On December 31, 1942, at 5:30 p.m. Colonel Thomas M; 'Bri~ley 
"called Lie11tenant Leeper in and placed him officially in arrest" 
(R. 14, 20). Accused previously had been placed in arrest on November 
1, 1942, but had been released later in the month to.allow him to leave 
Fort Benning (R. 20). Colonel Brinkley testfied, "I explained very·· 
thoroughly the limits of his arrest and Lieutenant Leeper told me that he 
fully unde.rstood his status" (R. 14, 20). Those limits T1ere "the 
quarters in which he lived, his Company area, and wherever.his duty carried 
him" {R. 19). The post exchange was off limits (R. 20), and if it was . 
necessary for him to go beyond the lim:i.ts of his arrest, be was required 
to report to the adjutant for permission (R. 20). Colonel Brinkley · 
Euw accused dancing at the.officers• mess of the 10th Armored Division 
between 10 p.m. and midnight December 31, 1942 (R. 14). · Second Lieutenant 
Howard A. Vanderbogart, 10th Armored Division, saw accused at the 10th 
Armored Division Officers' Mess at 2 .a.m., January l, 1943 (R. 57). 
First Ljeutenant Willi9.III A. Hendrickson, Jr., 3rd Armored Regiment, 
10th Armored Division, was with accused on December 31, 1942, at ll 
p.m., at bachelor officers' quarters e.nd from midnight to l a.m. · 
January 1, 1943, at the Division Officers' Mess Club (R. 58, 59), and 
accompe.niod acc11sed back to his quarters after that (R.· 59). 
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On behalf of the accused, First Lieutenant Robert C. Tilson, 
·3rd Armored Regiment, testified that he was with accused December 31, 
1942, from 8:30 to 11 p.m.,· in quarters, building-3203 {R. 80, 82) and. 
from 11 p.m. to 2 a.m., at the 10th Armored Division Officers' Club where 
accused indicated by his actions and talk that he was under the influence· 
of_ liquor {R. 81). Th·e witness· testified accused was drinking "either 
ha.rd liquor or bourbon or some ·other whiskey" (R. 81) and had consumed 
three.or .four drink.a before midniehti but that he knew where he was 
going when he went to the club (R. 8 , 82). . 

The accused elected to be sworn s.a a witness and testified& 

"I was originally in debt in the suin of $850 and to go even further 
back I admit the guilt to the extent. that I did let m?self run into 
debt and I attribut·e th:it fact to the fact that I-came right out 
of school-on activ€ duty not knowing the value of a dollar and 
I did fet in debt, but not with any intent whatsoever of fraud 
or anything dishonorable, or no intentjon of 11ot naying it. The 
climaY of this condition came about a$ verified by General 
Smith of the 37th Armored Regiment of March of the past year. 
I was so much in debt that I couldn't handle it so General 
Smith called me in and helped me make arrangements to pay 
my debts which I was more the.n hap:ny to do. Everything went along 
fine. I naid off half of the sum total of what I owed.,-$850, 
and brought it doV?n to $400, and at that time I was marriP.d 
in February, and tl,is vms in March these things ca.me. about • 

. My wife became ill end has been ill the last eight or nine 
months due to prPgnency. I have a four and one-half WP.ek old 
bahy. The d_bctor bills and hospital bills for actual childbirth, 
plus the bills prior to .that for examination, etc., has·been 
th~ pri!Jie reason why I hnve not been able _to pay. !·have 
evidence here showing that my wife had a baby on December 17th. 
I have to go throngh.the whole thing as it was all in 
sequence. I have never lived with my step-father and mother. 
I have a r:randfather who is ill and is in a hospital in 
Wadsworth, Kansas. He was a·west Point rraduate and a 
commissioned officer. I am bringing this out to show con
ditions. He has informed me tbe.t he is suffering from a 
heart disease with decomposition and it is not cu~able. It 
gets worse. This leaves my grandmother by herself and it is 
winter up north and I heve sent her money. They have an in
come, a pension, retired pay, but it is not in.abundance 
enough·to pay an exceptional sum. I had no place to get the 
money to pay the bills with the exception of my mother and_ 
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step-father and it is through pride that all of 
this came about. Because, if I had gone ahead 
and got the money from them I would have received 
it and these bills would have been paid and would 
never have come before the court. But I hesitated 
to do that cause I had never got along with them. 
In desperation I did this and that is where I got 
the money to -pay these bills. After October 24th, 
that was the time I was confined the first time by. 
Colonel Brinkley, ·I performed duties but was re
stricted to quarters after hours from October' 24th 
until about the middle of November. I was then 
released from confinement because the charges were 
sent back and he deemed it not necessary to hold 
me in confinement but I got an emergency tur.lough 
to go home to Texas to my wife and when I returned 
I was again verbally placed in arrest pending new 
charges and on December 31, 1942, New Year•s Eve 
afternoon, Colonel Brinkley put me in arrest in 
quarters and that is the only day and night I did 
not perform duty •. That made three months under 
charges; with the worry on all fronts, I was getting 
pretty disappointed. I became intoxicated on .the 
night of the 31st and I went to the Club with no , 
forethought and returned at two o•clock and went to 
my room. In none of these bills has there been any 
intent to defraud. They have all been paid and 
made good with the exception of the Federal Services 
Finance account. 11 (R. 90,91). 

He testified further that he instructed the Finance Office to send his 
pay -checks to the bank at Columbus, Georgia, where they ,rere regularly 
deposited to his credit on the 2nd or 3rd of the month (R. 91). 

nm regard to these checks, I will take them in 
chronological order. These checks were written by 
me. There is no doubt about that. But the charges 
read that there was not money or intention of money 
being in the bank when these checks were written 
and when they were returned marked insufficient funds 
there was money in the bank when I wrote them or 
money shortly thereafter. I do admit very poor 
management in every respect. I am guilty of cetting 
myself in debt and I am guilty of mismanaging my 
bankfag account but I did not. make any attempt to 
defraud or any attempt at dishonesty. I would like 
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to make one final statement before I am through 
and that is, regardless of the oµtcome of the 
trial, I don't want to bej.eprived of the right 
to fight for my country. I don't think I have 
done anything to warrant that. 11 (P... 92) 

He testilied that he made no payment on account to the Fentiman Trunk 
Co. (R. 94) but did to the other creditors (R. 94), He promised Colonel 
Smith that he would make monthly payments on his accounts until they 
were paid up (R. · 94). ·He made one such payment after having discussed 
the matter with Colonel Brinkley and after having made the promise to 
him (R. 94). Tihen Colonel Smj,h released him from his obligation to 
deposit with the adjutant one-half of his pay for distribution to his 
creditors he expected to pay the remainder of' his "debts from the pro
ceeds of the sale of his automobile and from other sources (R. 95). 
He promised to pay David Raab of Peacock Liquor Store as soon as he 
could get money', but did not get the money and did not pay him until 
"recently" (H. 95). He tried to pay the checks out of his pay after 
notice.of dishonor_but could not do so. Consequently he.wired his 
mother and stepfather for the money (I~. 95). He made only one payment 
between June 1942, and· January 15, 1943, and that rras· after receipt 
of his September, 19~ pay (P... ~5)~ He discontinued sending.his pay 
checks to the,bank after Octaber, 1942. On October J he withdrew his 
bank balance of :,,64.06 to pay tpe expen:ses of taking his wife home (:r..96). 
He rnade no deposits in the bank between September JO, 1942, and December 
JO, 1942 (R. 97). During that period, on November 19, 1942, he· cashed 
two checks at the ilatag Club (R. 97). He testified, 

"Sir the -,;hole truth is that I was intoxicated. 
Those checks were written at the Uatag Club. I 
am guilty of doing it. There was no forethought. 
In fact, I didn't think at all. It was a question 
of desp,ondency,.Gambling, drinking and the writing 
of these cheeks. 11· (R. 97) 

It was stipulated that K. P. IU.chardson, Superintendent of 
Fort 3ehning branch of the United States Post Offic~ at Columbus, Georgia 
would testify that the follovring United States money orders were pur
chased by accused on . January 13, 1943 (R. 97): 

. 

354705 to Levy Brothers of Louisville, Kentucky, $48.45 
354706 to · Peacock Liquor Store 10.00 
354707 to H. Albach 90.09 
354708 to Lau1erstein Clothing Co. 27.70 
354709 to Fenti.man Trunk co., San Antonio, Texas 38.95 
354710 to Sam Freeman, Phenix City L+f).00 
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354711 to Eight-thirty Grill ~25.00 
354712 to H. L. Freeman, Phenix City 5.00 
354713 to Tenth Armored Division Officers' Mess Club 8,00 

~otal 293.19.. 
4. The evidence clearly establishes that at the times and places 

specified in Specifications 1, 2 and 7, Charge II, accused purchased and 
carried away the merchandise described and prior to the preferring of the 
charges, failed and neelected to pay for it to the extent alleged therein. 
At-the times of those purchase~ accused had the unquestioned ability to pay 
for the goods out of his salary as an officer of the Army of the United 
States,·and from the bank account to which his monthly pay checks were 

· credited. 

The evidence is clear and convincing and practically without 
conflict that at the times and places, and for the considerations alleged 
in Specifications 2, 3, 4, 5 and 6, Charge I and Specification 5 Charge 
II, accused made and ut+,ered the checks described therein all of which 

. were dishonored"because accused's account was overdrawn, closed ·or ·?rithout 
sufficient funds. That accused was aware of the conditions of his bank 
account is indicated by'the fact.that he deliberately closed his account 
on two occasions shortly prior to uttering worthless checks and at other 
times had notice of his overdrafts and previous check dishonors. 

When tra.nsfer:red away from Fort Knox, in disregard of a creditor's 
-rights he left unpaid and wi.thout provision for its liquidation a substantial 
debt contracted a~ Louisville, Kentucky. Until the preferring of these · 
charges he ignored the repeated monthly statements, letters and personal 
communications from his creditors, one of whom testified that accused 
"neither·verbally or in writing expressed any intention or willingness 
on his part to pay this indebtedness." His creditors reacted to 
accused's utter indifference to his obligations by communicating with and 
complaining to his regimental commander. Brigadier General Smith's and 
Colonel Brin.~ley1s kindly and helpful· plans for liquidating these debts 
by monthly contr.ibutions .from accused I s pay ?Tere effective only so long 
as those officers continued to exercise control over distribution of 
payments to the creditors. No sooner was that· pressure withdrA.wn than 
accu~ed resorted to his former ha.Mts of financial irresponsibility and 
·created new debts under dishonorable circumstances to·the extent of 
partial ·nullification of the benefits derived from his supervised.install
ment payments. General Smith, who was instrumental in aiding accused in 
reducing his aggregate indebtedness from $800 to i400 in fou~ months, was 
actuated by accused's "youth and apparent financial irresponsibility". 
Even he. was forced, regretfully, to conclude; "I do not believe that 
Lieutenant Leeper made an honest effort to settle these bills." Thus 
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were de~onstrated accused's ability to pay his just debts by monthly 
installments and his un~illingness voluntarily to do so. These charges 
and specifications were preferred, verified, and referred to an 
investigating officer on January 12, 1943, were investigated and 
reported thereon by the investigating officer,. on January 13, 1943, 
and referred to the trial judge advocate for trial by general· court
martial and a copy thereof served on accused on January 14, 1943. It 
was in the midst of these proceedings that accused purchased nine 
United States postal money orders and paid his creditors. in full •. 

Upon the evidence; the court was fully justified in con
cluding and finding that accused issued and negotiated the worthless 
checks in the manner as alleged in Spedfications 2, 3, 4; 5, and 6 
Charge I and Specification 5, Charge II, and his conduct in doing so' 

.was unbecoming an officer·and a.gentleman within t.he meaning ofArticle 
of War 95. The court-was further justified in finding that the accused 
did in fact have financial resources with which ·to make payments on 
each of the debts described in Specifications 1, 2, and 7, .Charge II, 
and that the circumstances were dishonorable under which he f~iled and 
neglected to pay prior to the preferring of these charges in violation 
of Article or War f}6. · 

Th~ court was warre.nted in findine the accused guilty or breach 
of arrest at the time and place~ alleged in violation of the 69th Article 
of War. · 

5~ War.Department records show that accused is 24 years of ace. Ile 
graduated. from Excelsior ~prings High School,.Missouri, in 1937. He 
attended Chillicothe Business College, Missouri Valley College and 
William Jewell College for a total of two years.but did not graduate from 
any of those insHtutions. He is a civilian pilot, a.A.A., commercial 
physical rating. He was appointed. a second lieutenant, Infantry, Reserve, 
on June 6, 194U, and ordered td active duty on September 8, 1940. 

6. The court was legally constituted. Ne errors injuriously 
affecting the substantial rights of accused were committed dur:l.ng the trial. 
In the opinion of the. Board of Review the record of trfa.l is legally 
sufficient to support the findin~s and sentence and to warrant con-

.firmation thereof. Dismissal is ma.nds.tory upon conviction of v~olation 
of Art.icle of War 95 and is authorized upon conviction of violation of 
Articles or War 96 and 69. · 

~--,1,(.IJ.'lll:!-~~~~~:.::~~, Judge Advocate. 

Judge Adv9cate. 
' 
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1st Ind. 

Viar Department, J.1.0.0., MR 7 1943 . - To the Secretar,y of War. 

1. Herewith transmitted for the action or the President are the 
record of trial and the opinion or the Board of Review in the cc13e of 
Second LieutenSJlt Harcy. G. Leeper (0-395384), Cavalry. 

2. I concur in the opinion of the Board or Review that the record. 
· pt trial is legally sufficient to support the findings and sentenc_!' and 
to warrant confirmation thereof. I recommend that the sentence be eon-
1'i:rmed and carried into execution. 

J. Incloaed are_ a draft of a letter for your signature, .tr~
mitting the record to the President £or his action, and a form of Ex
ecutive action designed to carcy into effect the recaomend&tion here-
1nabove made, should such action meet "Ydth approval.. 

~~.~-
)8yron c. cramer, 

Major General, 
The Judge Advocate General. 

3 Incle. 
Incl. l - Record ot 

. trial. 
· Incl. 2 - Dra.tt o! 

let. to President 
Incl. 3 - Form o!· 

Ex, action. 

(Sentence. eonfil11led, o.c.u.o. 102, l2lla71943) 
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171'.Jl. DEPARTf,iENT 
, Services of Supply 

In the Office of The Judge Advocate General (19)
Washineton, n.c. 

SPJGH 
!AR 16 1943CM 2.30692 

U N I T E D S T A T E S ) 4TH SERVICE COUMAND 
) 

v. ) Trial by G.C.M., convened at· 
) Camp Wheeler, Georgia, January

Second Lieutenant EUGENE R. 18, 1943. Dismissal. 
LE CLE?..E (0-436917), Infantry•.. ~ 

' 
OPINION of the BOAPJJ OF REVIEW 

HILL, LYON and SARGENT, Judge Advocates. 

1. The Board Qf Review has examined the record of trial in the case 
of the officer named above, and submits this, its opinion, to The Judge 
Advocate General. 

2. The accused was tried upon the following Charge and Specification: 

CHAP.GE: Violation of the 93rd Article of War. 

Specification: In that Second Lieutenant.EUGENE R. LE CLERE,. 
Infantry, CoMpany "B" Sixth Training Battalion, Camp 
Wheeler, Georgia, did at Camp Wheeler, Georgia on or 
about November 9, 1942, feloniously take, steal,and 
carry away a billfold value about t2.50 and about $108.00 
lawful money of the United States, the property of 
Second Lieutenant JOHN H. BAKER, JR., Infantry, Company 
"C" Sixth Training Battalion, Camp Wheeler, Georgia. 

He pleaded not guilty to the Specification and to the Charge. He was 
found guilty of the Specification and of the Charge. He was sentenced 
to be dismissed the service. The reviewing authority approved the 
sentence, and forwarded the record ofirial under the 48th Article of 
War. · 

3. The evidence for the prosecution is substantially as follo,,s: 
On the evening of Saturd!>y, November 7, 1942, Second Lieutenant 

J()hn H'. Buer., Jr. gave to hiB roonmA.te, the accused, his wallet containing 
about tl07 to hold while he took a shower. The accused returned the 
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billfold with the contents intact. On Sunday evening, November 8, 
when Baker went, after supper, to have his hair cut, he had $107.95 
in his billfold, ten $10.bills, six $1 bills, and $1.95 in change. 
After Baker returned from the barber shop, Baker and accused were in 
their room continuously until Baker went to bed at about 11 o'clock. 
Several hours before going to bed he had, in the presence of accused, 
put his billfold, with the money in it, on the shelf of his trunk 
in their room. The trunk was unlocked, and the cover was up. On the 
morning of November 9, both were required to stand reveille. The 
accused called Baker, and left _the room fully dressed. Before going 
to reveille, and again immediately after reveille, Baker l~oked for 
his billfold, but was unable to find it. He remembered leaving the 
billfold in his trunk, and, as the contents of the trunk were dis
arranged, he became alarmed. When he called the accused on the tele
phone, the accused denied having seen the billfold, but returned-to 
the room on Baker's request to help search for it. The accused searched 
through the contents of the trunk and room, but did not find the bill
fold. The accused again denied having seen the billfold, and said 
that his own wallet containing one dollar also was missing. The accused 
·had previously state~ to Baker that he lacked funds to meet his bills, 
which were due on November 10, Baker next saw the billfold in the 
possession of Major Woodward in the battalion executive officer's room 
at about 9 o1clock on the mornine of November 9, 1942. It then con
tained $1.95 in change and personal papers, but the $106 in bills was 
missing. The value of the billfold was shown to be about $1.50 (R. 6-11). 

The accused went from his room to the latrine, asked the 
battalion executive officer, Major James c. Woodward, Jr., to whom a 
robbery s~ould be reported, and ~ated that his pocketbook and that of 
Baker had.been taken. At about.7:15 a.m., Baker and the accused went 
to battalion headquarters and described their losses to Niajor Woodward, 
who ordered a search of the area. At the corner of the battalion 
recreation hall two billfolds were found on the ground, which were· 
identified, respectively by Baker and the accused as their property. 

During the afternoon of November 9, the accused reported to his 
battalion commander, Lieutenant Colonel Thomas H. Tracey, that he was having 
financial difficulties due to the fact that he had lost his pocketbook, 
and had not learned that his pay check had been deposited in his bank in 
Iowa. He was advised that he must pay his mess, battalion club, and 
camp officers' club bills by the tenth of the month, but that his quarter
master bill could wait. The accused stated that he could pay all except 
the quartermaster's bill (R. 12-13). 

In an investigation of the larceny, First Lieutenant Russel A. 
Freas, on November 11, 1942, read the 24th Article of War to the accused, 
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explained it to him, and informed him of the official nature of the 
investigation. The accused then stated that he took the money on the 
mornins of November 9, and on the way to reveille threw the wallets 
outside the recreation hall in order to get rid of them. The accused 
turned over to Lieutenant Freas several sums of money agcregating 
ab~ut t86 (R 14-16}. 

4. The accused testified that he was born and reared in :Manchester, 
Iowa, where he attended high school. He was graduated from Coe College, 
Cedar Rapids, and had entered the military service June l., 191~2. He we.s 
stationed at Fort Des Moines, Camp Wheeler, For~.Bennin; l;io"':.or l.:aintena.nce 
School for three months, and upon his eraduation returned to Camp 
Wheeler. He and Lieutenant Baker had become auite intimate nrior to 
November 8, 1942. He told Baker that he had ~verdrawn his bruuc a.-ccount, 
and was unable to meet his outstanding bills. Baker complained 9f not 
being "any too flushed",.but accused knew that he had some money and 
he had said that he was going to send most of it to his nother. On 
Sunday evening the accused and several others became intoxicated. After 
he and Baker had gone to bed about 11 o'clock he pondered in the. dark over 
the irritation of his fianc~ at his indecision over a definite date 
for their marriage. "Finance" was the bi[rn:est ohstPcle. He took several 

,more drinks from the bottle beside his bed,· thought of Ba_\er 1s money, 
and concluded that it would be enough to cover some of his immediRte 
financial difficulties. Following that line of ree.soning, he reached 
out his hand, took Ba.ker 1s pocketbook, placed the pocketbook in his bed, 
and went t"o sleep. The next morning he was confused, and was wonderinr: 
how he wes going to replace the money. After reveille Baker called him 
and he "did not have the guts" to tell Baker the truth when Ba.l{er asked 
about the wallet. Accused.told Baker that his.~ocketbook was missing, in 
order to.create the impression that the theft was committed by an out
side party and to keep suspicion away from ~im until he could devise 
·some plan to replace the. wallet. He threw both w~.llets on the ground 
outside the recreation hall, with this idea in view. After searchine 
the room with Baker, he spoke to l,iajor Woodward in the latrine·, and, 
as instructed, went to battalion headquarters with Baker to report their 
losses •. Later they were both called to battalion headquarters to 
identify their pocketbooks. In the afternoon he told Colonel Tracey of 
his financial difficulties, and was advised to pay his bills. He went 
over to mess at noon on November 10, realized it was his last chance to 
pay the mess bill, "and without thinking, or thinking incorrectly, . 
whatever the case may be", paid the bill with cash, after admitting 
the day before that he had no cash. He also paid his bill at.the officers 1 

club in cash. When Lieutenant Freas and Major Woodward interviewed him 
on November 11, he knew from their remarks and from their tone that he 
was under suspicion, and went up to his room with Lieutenant Freas and 
made a confession (R. 18-20). 
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Lieutenant Colonel Thomas H. Tracey, the battalion commander of 
accused, testified that he knew the family of the accused, had always 
lived in the same community with them, and had :known the accused from 
boyhood. "The reputation of the family is very good." Colonel Tracey 
never knew of the accused being in any trouble there, a.nd had never -
heard the reputation of the accused for truth a.nd veracity questioned 
(R. 16-17). 

5. The evidence shows that the billfold of Second Lieutenant John 
H. Baker, Jr., of a value of about $1.50, containing ~106 in bills and 
$1.95 in change was removed from the tray of his trunk in the bedroom 
jointly occupied with accused, on the night of June 8, 1942. The accused 
knew that Baker had the money, was himself without funds, a.nd was 
seriously pressed for money to pay maturing obligations at the mess, 
officers' clubs, as well as an indebtedness to the quartermaster. In 
addition to these finapcial claims upon hirr., he was anxious to get 
married, and his fiance was insisting upon an er,rly determination 
of the date of their wedding. The accused h~d no cash ~efore the larceny. 
The cash paid on his debts ,1us the amount returned to Lieutenant 
Freas is substantially the amount that was in the stolen billfold. The 

· accused had confessed, a.nd a.gain "!/!mitted in his testimony th~ unauthorized 
taking of the billfold and money. 

The proof clearly shows.the taking and carryine; away by trespass 
of the billfold llnd money, which he knew to be the propert~r of his roon
mate, with the intent to deprive the owner permanently of the property 
therein. 

After his confession, the accused returned all of the money, except 
about $20 which he had spent in the payment of his bills. 

6. Careful considerRt.ion has been eiven to a letter to The Adjutant 
General from Repreeentnt.hre Thomas E. Martin, inclosinr; a letter from the 
parents of e.ccused, end to~,a letter to the Acting Jucce Advocate General 
from the mot:1er of accused, inclosing a copy of a letter which she received 
from the accused. 

7. The accused is 22 years of age. The records of the Office of 
The Adjutant General show his service as follows: 

Appointed second lieuten&nt, Infantry-Reserve from R.o.T.c., 
May 25, 1942; extended active duty June 1, 1942. 

8. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were committed durine the 
trial. In the opinion of the Board of Review, the record of trial is 
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legally sufficient to support the findings of guilty and the sentence, 
and to warrant confinnation of the sentence. Dismissal is authorized 
upon conviction of violation of the 93rd Article of War. 
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SPJGH 
CM 230692 1st Ind. 

War Department, J.A.G.o., NAR l 9 1943 "".' To the Secretary of War. 

1. Herewith transmitted for the action of.the President are the 
record of trial and the opinion of the Board of Review in the case of 
Second IJ.eutenant Eu~ene R. Le Clere (0-436917), Infantry•• 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings of guilty and the 
sentence, and to warrant confirmation of the sentence. 

The accused stated that he took the money after thinking of 
certain bills which had to be paid at once, and reasoning that the 
hundred dollars added to the pay of a second lieutenant with a dependent 
would give him additi-0nal funds in case of an eventuality upon his. 
marriage. Restitution was made except for about ;20, which he used in 
paying certain bills. 

In view of the moral turpitude involved in stealing money from 
his roommate, and in falsely stating that some money of his own was also 
stolen in order to divert suspicion from himself, I recommend that the 
sentence to ·dismissal be confirmed and ordered executed. 

3. Inolosed herewith are a draft of letter for your signature, 
transmitting the record to the President for his.action, and a form of 
Executive action designed to carry into effect that reconnnendation. 

~ . ~ oo----•.....-..._ 

Myron C. Cramer, 
}Jajor General, 

The Judge Advocate General. 
3 Incls. 
Incl.I- Record of trial! 

. Incl.2- Dft.ltr.for sig. 
Sec . of Yie.r • 

Incl.3- Form of Executive 
action. 

(Sentence con.firmed. G.C.M.O. 77, 2 Apr 1943) 
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WAR DEPARTMENr 
Services of Supply 

In the Office of The Judge Advocate General 
(2f 

Washington, D.C. 

:PJGH 
::u: 230708 FEB 19 1943 

.,, '.) .A.NTIAIRCRAFT ARTILIERY COMMAND 
UNITED STATES ) ·EASTERN DEFENSE COMMAND 

) 

\ I -

v. ) Trial by G.C.M., convened at 
) Portsmouth, Virginia, December 

Private NED J. ARGENBRIGHT ) 21, 1942. Dishonorable discharge 
(33045640), Battery E, 74th ) (suspended), and confinement for 
Coast Artillery (AA.). ) six (6) months • Detention and 

) Rehabilitation Center, Camp 
) Pickett, Virginia. 

OPINIO~J of the BOARD OF REVIE\V 
HILL, LYON and SARGENr, Judge Advocates 

1. The record of trial in the case of the soldier named above 
has been examined in the office of The Judge Advocate General and 
there found legally insufficient to support the sentence. The record 
has now been examined by the Board of Review, and the Board submits 
this, its opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifi
cation: 

CHARGE: Violation of the Sixty-firs~ Article of War. 

Specification: In that Private Ned J • .Argenbright, 
Battery E, Severrty Fourth Coast Artillery (AA), 
A. P. Hill Military Reservation, Fredericksburg, 
Virginia, did, without proper leave, absent him
self from his station at A. P. Rill Military 
Reservation, Fredericksburg, Virginia, from about 
0700 December l, 1942, to about 2350 December 4, 
1942. 

The accused pleaded not guilty to, and was found guilty of the Charge 
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and Specification. Evidence was introduced of four previous convictions. 
He was sentenced to be dishonorably discharged, to forfeit all pay and 
allowances due or to become due, and to be confined at hard la.bor for 
one year. The reviewing authority approved the sentence and ordered it 
executed, but suspended the execution of dishonorable discharge, re
duced the period of confinement to six months,· and designated the·ne
tention and Rehabilitation Center, Camp Pickett, Virginia, as the place 
or confinement. The proceedings were published in Genera,;!. Court-Martial 
Orders No. 10, Headquarters .Antiaircraft Artiller_y Command, Eastern De
fense Command,· January 31, 1943. 

3. The efidence for the prosecution discloses that on the morning 
of December 1, 1942, the accused asked his battery commander, Captain 
William L• Farrar, Battery E, 74th Coast Artillery, for a pass, which 
request ~-as refused. There wa.s introduced in evidence an extract copy 
of the morning report of the organization of the accused showing the 
accused from duty to A.w.o.L. at 0700, December 1, .1942, and from 
A.W.O.L. to duty at 2350, December 4, 1942(R. 3, 4; Ex. "A")• 

4. The defense offered no evidence. 

5. The foreboing evidence clearly establishes the unauthorized 
absence of the accused as alleged, and supports the findings of guilty. 

6. The only question presented by the record of trial is the 
legality or the sentence as approved by the reviewing authority, to-witr 
dishonorable discharge, total forfeitures, and confinement at hard 
labor for six months. It is evident that the court in adjudging the 
sentence, and the .reviewing authority in his action, had in mind 
Executive Order No. 9267, November 9, 1942, wherein the President 
suspended until i'urther order the maximum limitations of punishments 
for violation of Article of War 61. The Executive Order provides~ 

"By virtue of the authority vested in me by Article 
of war 45, Chapter II, act or June 4, 1920, 41 Stat. 759, 
796, and as President of the United States, I hereby 
suspend until further order, as to offenses committed 
after the effective date of this order, the limitations 
prescribed by the Table of Maximum Punishments, paragraph 
104c of the Manual for Courts-Martial, United States 
J.xTii, 1928, upon punishments for absence without leave 
in violation of .Article· or War 61. 

"This order shall become effective on December 1, 
1942. 

Franklin D. Roosevelt •. 
"The rlhite House 

November 4, 1942. 11 

(underscoring supplied). 
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The above order is not applicable to offenses committed on 
or before the effective date of the Executive Order, December 1, 1942, 
but only to offenses committed after the effective date. The language 
of the order is clear and unmistakable. Moreover, Section III, Circular 
9, war Deparilnent, January 5, 1943, expressly provides in part: 

113. Executive Order No. 9267 applies to offenses com
mitted after its effective date, December 1, 1942. Absence 
without leave is not a continuous offense, and in order to 
came within the application of the Executive Order, such 
absence without leave must originate on or subsequent to 
December 2, 1942". 

The initial absence without leave in this case occurred on 
December 1, 1942, the day prior to the effective date of the Executive 
Order. It follows that the punishment in this case is limited by the 
tables of maximum punishments under which the maximum punishment for 
absence without leave for four days is confinement at hard labor for 
twelve days and forfeiture of eight days' pay (par. 104c, M.C.M., 
1928). The approved sentence - forfeiture of all pay and allowances 
due or to become due and confinement at hard labor for six months -
is excessive and illegal. 

7. For the reasons stated, the Boa.rd of Review is of the opinion 
that the record of trial is legally sufficient to support the findings 
of guilty of the Charge and the Specification thereunder, and legally 
sufficient to support only so much of the sentence as involves confine
ment at ha.rd labor for twelve days and forfeiture of Jl3.33 of his pay. 

, Judge Advocate. 

, Judge Advocate. 

Advocate. 
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SPJGH 
CM 230708 1st Ind. 

War Department, J.A.G.o., FEB 2 i 194'3 - To the Secretary of War. 
' 

1. Herewith transmitted for your action. under Article of iVa.r 5ok, 
as amended by the act of August 20, 1937 (50 Stat. 724; 10 u.s.c. 1522), 
is the record of trial in the case of Private Ned J. Argenbright 
(33045640), Battery E, 74th Coast Artillery (AA). 

2. I concur in the opinion of the Board of Review, and for the 
reasons stated therein, recommend that so much of the sentence as is 
in excess cf confinement at hard labor for twelve days and forfeiture 
of $13.33 pay be vacated, ~nd that all rights, privileges, and property 
of which accused has been deprived by virtue of that part of the sentence 
so vacated be restored. 

3. Inclosed is a form of action desi~ed to carry into effect the 
recommendation hereinabove made, should it meet with your approval. 

2 Incls. 
I.ncl.l-Record of trial. 
Incl.2-Form of action for 

Sig.Sec.of war. 

(So much of sentence as in excess of confinement at hard labor for 
twelve days and forfeiture of $13.JJ pay vacated, by order of the 
Secretary of War. G.C.M.O. JO, 10 Mar 1943) 

- 4 -
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WAR DEPARTMENT (29)
Services of Supply 

In the Office of The Judge Advocate GeneraJ. 
Washington, D.C. 

SPJGK 
CM 2.30736 

UNITED STATES ) PANAMA CANAL DEPARTMENT 
) 

v. ) Trial by G.C.M., convened at 
) Fort Clayton, Canal Zone, 

First Lieutenant JA1iES w. ) January 18, 1943. Dismissal. 
DEIBROOK {0-.399689), Ord ) 
nance Department. ) 

OPINION of the BOARD OF R1VIEW 
COPP, HILL and ANDREWS, Judge Advocates 

~~~--~----~ 

1. The Board of Review has examined the record of trial in the 
case of the officer named above, and submits this, its opinion, to 
The Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifi
cations: 

CHARGE I: Violation of the 96th Article of War. 

Specification 1: In that First Lieutenant JA:1lES W. DELBROOK, 
Ordnance Department, did at the Post of Corozal, Canal 
Zone, during the months of April, iJay, and June, 1942, 
to the prejudice of good order and military discipline, 
borrow the sum of $470.00 from Technician 4th Grade 
Joseph J. Remus, Ordnance Department. 

Specification 2: In that First Lieutenant JAMES W. DELBROOK, 
Ordnance Department, did at the post of Ft. Kobbe, Canal 
Zone, on or about September 7, 1942, to the prejudice 
of good order and military discipline, borrow the sum 
of $400.00 from Master Sergeant Martin L. Lefler, Ordnance 
Department. 
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CHARGE II: Violation of the 95th Article of War. 

Specification 1: In that First Lieutenant JAMES W. DELBROOK., 
Ordnance Department., being on or about May 7., 1942., in
debted to Officers• Mess., 158th Infantry., in the sum of 
$52.65 as a balance due for mess bills for himself' and 
for his guests., and having failed without due cause to 

-liquidate said indebtedness., and having on or about Octo
ber 19., 1942, promised in writing to the Panama Canal 
Department Ordnance Officer that such indebtedness would 
be liquidated by the fifteenth of next month., did., with
out due cause at Post of Corozal.., Canal. Zone, on or about 
November 15., 1942, dishonorably fail to keep said promise. 

Specification 2: (Finding of not guilty.) 

Specification 3: In that First Lieutenant J.Af.IBS Vl. DELBROOK, 
Ordnance Department, having during the months of April., 
May., and June, 1942, become indebted to Technician 4th 
Grade Joseph J. Remus, in the sum of $470.00 for money 
borrowed., and having failed without due cause to liqui
date said indebtedness., and having on or about September 
6., 1942., promised ri:ajor Charles L. Reed, Ordnance De
partment., Post of Corozal.., Canal Zone, that he would pay 
on such indebtedness the sum of $25.00 for the first 
succeeding two months, and the sum of $50.00 per month 
thereafter until the indebtedness was liquidated, first 
payment to be made on October 1., 1942., did without due 
cause., at Post of Corozal.., Canal Zone., on or about 
October 1., 1942., dishonorably fail to keep said pro
mise. 

Specification 4: In that First Lieutenant JA11ES w. DEIBROOK., 
Ordnance Department., having become indebted to various 
persons., organizations., and a finn in the approximate 
sum of ~lp00.00 for money borrowed., a mess bill., and 
merchandise., and having failed without due cause to 
liquidate said indebtedness and having on or about 
November 5., 1942., orally promised the Commanding Offi
cer., Post of Corozal., Canal Zone., that he would turn 

.over to him the sum of $100.00 per month beginning 
December 1., 1942., for payment pro rata upon his indebted
ness., until said indebtedness was paid in full., which 
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promise was reduced to writing on or about November 20., 
1942, did without due cause at Post of Corozal, Canal 
Zone, on or about December l, 1942, dishonorably fail 
to keep said promise. 

Specification 5: (Finding of not guilty.) 

Specification 6: In that First Ueutenant JAHES W. DELBROOK, 
Ordnance Department, did at Post of Corozal, Canal Zone, 
on or about October 14, 1942, with intent to deceive 
Major Herbert w. Wurtzler., Ordnance Department, who was · 
then engaged in investigating the indebtedness of him, -
the said First Ueutenant James W. Delbrook, Ordnance 
Department, officially state to the said Major Herbert 
Yf. Wurtzler., Ordnance Department., 11 I have no further 
obligations except the current month's billsw., or words. 
to that effect., which statement was kncrm by the said 
First Ueutenant James ii. Delbrook, Ordnance Department., 
to be untrue. · 

Specification 7: In that First Ueutenant JA!rES W. DEIBROOK, 
Ordnance Department, did at Post of Corozal., Canal Zone, 
on or about October 20., 1942., with intent to deceive 
Major Charles K. Allen., Ordnance Department, who was then 
engaged in investigating the indebtedness of him, the said 
First Lieutenant James w. ~lbrook, Ordnance Department, 
officially state to the said Major Charles K. Allen., Ord
nance Department., •I have no other debts., only the ones 
previously menti~ned•., or words to that effect, which 
statement was known by the said First Ueutenant James w. 
Delbrook., Ordnance Department, to be untrue. 

Specification 8: In that First Ueutenant JAMES w. DELBROOK, 
Ordnance Department., did at Post of Corozal., Canal Zone., 
on or about November 20., 1942, with intent to deceive 
the Camnanding Officer., Post of Corozal., who was then 
engaged in investigating the indebtedness of him, the 
said First Ueutena.nt James w. Delbrook., Ordnance 
Department., officially state to the said Ccmna.nding 
Officer, Post of Corozal., fl! do not have any other 
indebtedness", or words to that effect., which statement 
was known by the said First Ueutenant James W. Delbrook., 
Ordnance Department., to be untrue. 

-3-
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Specification 9: {Finding of not guilty.) 

Specification 10: (Find.ing of not guilty.) 

He pleaded not guilty to the Charges and Specifications. He was found 
guilty of Charge I and its Specifications., guilty of Charge II and 
Specifications l., 3., 4, 6., 7 and 8 thereunder., and not guilty of 
Specifications 2., 5, 9 and 10., Charge II. No evidence of previous 
convictions was introduced. He was sentenced to be dismissed the 
service. The reviewing authority approved the sentence and for
warded the record for action under Article of War 48. 

J. The evidence shows that accused was a First Lieutenant and., 
prior to March 21., 1942., was Motor Transport Officer of the 158th 
Infantry., at Fort Davis., Canal Zone; and that thereafter he was sta
tioned at the Post of Corozal., Canal Zone., in the Ordnance Department., 
176th Ordnance Battalion (R. 12., 14, 39; 44., 45; Exs. D & E). 

Between June land December 11., inclusive., 1941, accused be
came indebted to.the 158th Infantry Officers• Mess., for mess bills for 
himself' and guests., in the sum of ,127.65. No payments were ever made., 
except that $50 was paid on March 7 and $25 on May 7., 1942. The balance 
owing on December 16., 1942., amounted to $52.65. Accused was billed for 
this indebtedness on numerous occasions and •on numerous occasions ad
mitted the indebtedness" to the mess officer (R. 21., 22., 26; Ex. C). 

During April., May and June., 1942., accused borrowed various 
sums of money., totaling $470., from Joseph J. Remus., Technician 4th Grade., 
Company B; 176th Ordnance Battalion., in Corozal., Canal Zone (R. 12). 
Accused was the shop superintendent where Remus was working., and com
mander of Remus• Company (R. 14, 16). About three weeks "after the· 
loan•., at the request o.f Remus., accused gave Remus his •r.o.u.• (R. 13; 
Ex. A). No part of the loan was ever repaid (R. 14., 15). 

Between July 13 and October 22., inclusive., 1942., accused be
came indebted to the Post Exchange at Fort Kobbe., Canal Zone., for 
merchandise and for laundry service in the sum of $168.06. Statements 
of the account were sent to the accused by mail at his address., the 

. 176th Ordnance Battalion., monthly thereafter. Accused made no effort 
to get in contact with the exchange officer. Nothing was paid on 
account of the bill (R. 28-.31; Ex. E). 

On September 4, 1942., Major Charles L. Reed., Executive Officer 
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for t}le Ordnance Department Motor Transport Section, accused's super
vising officer (R. 34), caused a letter to be written to accused directing 
that he make a certificate listing his entire personal indebtedness and 
his proposed method of liquidating same. Accused complied with this 
direction by 1st Indorsement received back about September 6, 1942,. in 
which he stated that the total amount of his personal indebtedness was 
four hundred and seventy dollars which was owed to "Joseph J. Remus.• 
and which would "be paid twenty-five dollars a month for two months and 
fifty dollars a month until the debt is liquidatetl" (R. 31-34; Ex. F). 

Accused borrowed $400 from Sergeant Hartin 1. Lefler, a.member 
of his company., at Fort Kobbe., Canal Zone., about September 7., 1942. He 
gave Lefler a written, signed acknowledgment of this indebtedness., a day 
or so later. The loan was never repaid., nor did accused ever make arrange
ments to repay it (R. 18-20; Ex. B). 

On September 2l or 24., 1942 (R. 34, 38., 40)., Major.Herbert W. 
Wurtzler., Ordnance Department., Post of Corozal., Canal Zone., the accused's 
battalion commander., interviewed the accused in the office of Major Reed 
:tor the purpose of _•investigating" into accused's ndealings with one of• 
Major Wurtzler•s •non-commissioned Officers., and in an attemp·.; to help 
him or straighten him out on other alleged debts" (R. 39., 40). At this 
~terview Major Wurtzler inquired of the accused as to his debts., and in 
particular as to "the obligation that he had with Master Sergeant Lefler• 
(R. 40). At first., accused did not admit the debt to Sergeant Lefler 
(R. 40). Major Wurtzler then sent for Sergeant Lefler and asked the 
direct question: •rs Lieutenant Delbrook indebted to you in any certain 
sum?• He said: "I would rather Lieutenant Delbrook answered that question.• 
Upon the question being repeated, accused said "Oh., hell., Sergeantl · Go 
ahead and tell him. 11 It then developed that the accused had owed Sergeant 
Lefler money prior to the beginning of September., and that that debt had 
been paid within the first few days of September but that at the date of 
the interview the accused was indebted to Sergeant Lefler (R. 41., 42). 
After some further discussion about a note on which officers of the 158th 
Infantry were co-signers., Major Wurtzler asked the accused •if, inasmuch 
as he had settled up that note., and he had made arrangements to settle 
the note with Private Remus., and he had made arrangements to pay Sergeant 
Lefler• if there were any other bill., 11nowt'., that accused owed., 11 such 
as the Post Exchange at Fort Kobbe 0 ., where accused was then stationed., 
•the commissary., the Officers' Club at Corozal., the Post Exchange at Fort 
Davis., or the Post Exchange., or the Officers• Club at Fort Clayton., or 
Albrook Field, or any other place• around there. The major specifically 
asked: •Are there aey more of those bills., now., that are going to come 
in., hitting us with a letter or a dun., saying that you hadn't paid them?• 

- 5 -
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Accused answered: "Absolutely not. I don't owe another damned cent." 
Then he added: 1'Viell, of course, I do owe perhaps a couple of dollars 
at the Post .!!;xchange here at ~orozal and maybe a couple of dollars up 
at the Officers' Club. 11 The major further questioned the accused as 
to whether or not those were current bills. He asked "Are those just 
small items that you have incurred during this month, for instance? 11 

Accused then replied: 11Yes, that's what they are - just current bills, 
like what I inight owe for laundry, or a !ew drinks, or something like 
that, at the club." The "investigation" by Major Vlurtzler into the in
debtedness of accused was not directed by higher authority. It was con
ducted, according to Major Viurtzler, as 11my duty, as I saw it, as his", 
accused's, commanding o!iicer (R. 35, 43, l.+4, 47). In the interview 
with Major Viurtzler the accused 11was not testifyillf; under oath11 {R. 47). 
Major Reed was present. Upon being asked as to whether Major Wurtzler 
informed the accused that any statement he made could be used against 
him, Major Reed answered: 11! don't think he did" (R. 39). Major 
Wurtzler testified that he did advise the accused of his right not to 
answer any question and that any statement he might make could be used 
against him {R. 47, 48). 

On or about September 28, 1942, Colonel R. N. Bodine, Department 
.Ordnance 0.f'!icer., sent to accused a bill for his unpaid account w:i.th the 
Officers' Mess, 158th Infantry, which account at that time amounted to 
i52.65. Colonel Bodine.had received this bill together with a letter 
requesting that the matter of the bill and its payment be brought to 
accused's attention. The correspondence went to the accused with a· 
Second Indorsement !rom Colonel Bodine asking if the bill was correct 
and when payment would be made. By 'l'hird Indorsement., dated October 
19, 1942, accused replied to Colonel Bodine that the statement was 
correct and would be liquidated by the fifteenth of the next month 
{R. 26., 27; ~. D). By November 15., 1942, nothing had been paid on 
the bill of i52.65 since May 7, 1942 (R. 21; Ex. c). 

On October 20 1 19421 Lieutenant Colonel Charles K. Allen con
ducted an official investigation to 11ascertain the debts" of the accused 
(R. 61-62). This investigation was directed by Lieutenant Colonel George 
J. Dawe, then Post Commander at Corozal (rt. 52, f:IJ., 63). The accused was 
present, was notified of th• official nature of the investigation, and 
was called as a witness and sworn to tell the truth {ii. 62-64). The 
accused. 11admitted" owing the following debts: ,;,470 to Technician 4th 
Grade Remus, $400 to Master Sergeant Lef]e:r, i50 to the 158th infantry 
Officers' Mess, and several debts to "•ommercial organizations in the 
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United States'"(.li. 63-65). 'J.'hese were the only debts mentioned during 
the investigation, and accused upon being asked "if there were any other 
debts in addition to those he had just mentioned" said: "No" (R. 6.3,
64, 65, 66). Accused did not mention his indebtedness to the Fort Kobbe 
Post .J!jxchange (R. 66). · 

Between November 7 and 28, inclusive, 1942, acC\ised incurred 
i.'.36.55 in bills at Corozal Officers' Club(~. 70;·Ex. G). 

On November 51 19421 Lieutenant Colonel George J. Dawe, .then 
in command of the .Post ot Corozal.(R.-52.), himself talked with the accused 
to see "if some arrangement _could not be ma.de 'Whereby he could liquidate 
his indebtedness" and accused agreed to turn over to the Commanding Uf!icer 
ilOO a month on his debts (R. 52-54). un or about .November 201 Colonel 
Dawe called the accused to his office and the agreement was written up 
and signed v,. 541 61). It wa.s stated in the first. paragraph of the 
agreement that the accused would "turn over" ilOO a month to the Com
manding Ufficer or the l'ost of 1,;orozal to liquidate "the following in
debtedness" of the accused, and "right below" was listed all of his 
''known indebtedness" (R. 54, 61). 'J.'he debts so listed were: i470 
to Sergeant Remus, i400 to ~ergeant Lefler, i.30 to a Technician named 
Whitaker, around ~50 to the 158th Infantry Officers I Mess, and approxi
mately 150 to the Sol Yrank ~ompany \~. 54, 561 57). The debt to the 
Post .l!ixchange at .1"ort Kobbe was not mentioned nor included in the list 
(lt. 57). When the agreement was ma.de, accused stated, he owed no other 
debts \a. 57). Colonel JJawe testified that up until JJecember 4, ~en 
he left the l'ost, no payment was made "~ccording to this agreement" . 
(.tt. 54). 

Por the accused, Colonel filbert c. Monro, 150th Infantry, testi
fied. that he had known the accused for approximately two ;rears; that 
"for quite a period" accused was transportation officer of the regiment 
ot which he was executiTe officer; that he had been in a position to 
pass on the nature of accused•s work ana services; and that accused 1 s 
work had. always been very satis.factory (R. 78, 79). Lieutenant Colonel 
Franklin I. Pomeroy also testified for the accused. Colonel Pomeroy-
had kno'ffll the accused for a few months before accused was ordered to · 
active duty in 1940. :'or about six months 1n 19411 Colonel Pomeroy 
had ~n Executive Officer ot the 158th Infantry, during which time 

· accused had been its Motor Maintenance Officer. He had found accused 
to be an excellent Motor Maintenance Officer1 quite o~en working all 
night, anxious to do ari..ything he had to do (li. 80). . 

- ? -
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The accused did not testify. He made an W1sworn statement 
to the court through his coW1sel. He pleaded - "extenuating circwn
stances 11 • His wife 

''***had been ill for a period or eight months in Phoenix, 
Arizona; she had been operated on, and earnest requests tor 
money with which to pay hospital bills and doctors' tees made 
it mandatory tor him not to go through regular channels, but 
to try to get the money as best he could, so that his people 
back home could be in satisfactory and comf'ortable circum
stances. * * *" (R. 81.J. 

4. Specifications land 2, Charge I, allege that the accused 
borrowed i470 and i400 from Technician 4th Grade Remus and Master 
Sergeant Lener, respeertively,. to the prejudice of good order and .mili
tary discipline, in violation or the 96th Article of Vlar. The evidence 
shows that the borrowings occurred as alleged. Accused was superintendent 
of the shop in which Remus worked and was Company Commander or both 
Remus and Lener in the 176th Ordnance Battalion, at the Post of Corozal.1 
Canal Zone. Thus we have a combination ot circumstances which indivi
dual.l.y have been condemned as improper tor tinancial transactions between 
officer and enlisted man. The case of First Lieutenant Clark G. Turner, 
CM 221833, is recent authority for the proposition that an ofticer whe> 
borron money from an enlisted man in the same troop violates the 96th 
Article of War. In that case the loan was repaid the month .following 

· its negotiation. A similar holding appears in CM 192128, Strickland, 
where the officer and the enlisted man were serving on the same post. 
The obligation that nows from indebtedness to a subordinate tends to· 
weaken authority. It can become the cause ot improper favor. It im
pairs the integrity of required relationships. i'f'here there is an 
actual or possible duty relationship between officer and enlisted man 
arising trom membership in the same command or fran duty in the same 
station, camp or post, the negotiating of aloan by an officer f'rom an 
enlisted man 1s prejudicial to good order and military discipline. The 
accused in this case properly" lf8.S foW1d guilty of Specifications 1 and 
21 Charge I. · 

5. Specificationsl, .3 and 4, Charge II, allege dishonorable 
failure to keep promises to liquidate indebtedness. The proof shows 
that as alleged in Specification 1, Charge II, accused owed the Officers' 
Mess, 158th Infantry the sum o.f' i52.65, as a balance due, on or about 
May 7, 1942; that the accused, haTing failed to pay thereaf'ter anything 
on account of' said debt, did on or about September 28, 1942, receive from 
Colonel Bodine, his commanding officer, an inquiry as to 'Whether the amount; 
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owing by accused was that sholll'l on an attached bill, to wit: $52.65, 
and as to when payment would be made; and that accused replied in ~ting 
to Colonel Bodine that the bill was correct and would be liquidated by 
October 15, 1942; but that up until November 15, 1942, accused failed 
to keep his promise to Colonel Bodine. The evidence further shows; as 
alleged by Specification .3, Charge II, that the accused, having borrowed 
$470 from Technician 4th Grade rlemus, and having failed to repay any 
part of the loan, did on or about September 6, 1942, promise Major 
Charles L. Reed, Ordnance Department, Post of Corozal, Canal. Zone,.the 
same department in which acc~sed was on duty, that he would pay on this 
indebtedness the sum of $25 a month for tv,o months and fifty dollars 
a month until the deot should be liquidated; and that the accused failed 
to keep this promise. With respect to Specification 4, Charge II, it 
appears from the evidence that accused being indebted on or about-Novem
ber 5, 1942, to various persons, organizations, and a firm in the approxi
mate 8Ulll of $1000, did on or about that date orally promise the Commanding 
Officer, Post or Corozal, Canal Zone, that he would turn over to the 
Commanding Officer or that Post the sum of $100 per month beginning 
December l, 1942, for payment pro rata upon his indebtedness; and 
that this promise was reduced to writing on or about November 201 1942; 
and that accused failed to keep his promise. 

Specification 4, Charge II, alleges that accused's failure to 
keep his promise was without cause. When accused made this promise he was 
fully aware of· his circwnstances and of his ability to pertorm. No 
change in accused's. cirCUlllSt&nces was shown. It is presumed that on· 
November 4 and 20, when he made the promise, his condition was such that, 
if continued, he would be able to pay as agreed. No change in accused I s 
circumstances, betlfeen the dates of these promises and December l, was 
shown. The court, therefore., was justified in finding that accused's 
!allure to keep his promise to pay the commanding officer ~1.00 per 
month on account of his debts was without cause. 

:t.ach Specification., now under discussion, alleges that the 
tailure to keep the promise mentioned specifically therein was dishonorable. 

In determining whether this essential allegation was sustained., 
all the facts introduced may be considered. These facts ~how that with 
commutation and quarters, accused as a first lieutenant was receiving 
about three hundred dollars per month. His debts, with the exception 
of one small item., were contracted while on duty at the Canal Zone., 
during a year and a half. His borro,d.ngs and running bills, amounting 
to about ilOOO, were out of proportion to small exigencies which sometimes 
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occur. There was no test:illlony presented which showed emergent e:xpenses. 
His bills at the U!ficers' Mess sho,red expenditures !or liquor which 
constituted a substantial luxury for one not able to meet his "chits". 
Nothing was paid on any known debts, so .rar as the record ahou, except 
trifling sums prior to May, 1942. Accused's neglect in this respect 
was unconscionable. 

Winthrop, page 715 reprint, cites, as conduct unbecani.ng an 
officer and a. gentleman: "dishonorable neglect to discharge pecuniary 
obligations". 

From the entire picture, the conclusion is inevitable that 
accused's failure to keep the promise mentioned in each specification 
was dishonorable, because each failure was without excuse and because 
each promise so broken was in effect calculated to repair a situation 
!raught with dishonor. 

The evidence justified the court in finding the accused guilty 
or Specificatio~ l, 3 and 4, !.,'harge II. 

6. The remaining Specifications, 6, 7 and 8, Charge II, allege 
separate false statements made by accused to his superior officers investi
gating accused's indebtedneas. The proof shows that accused when asked 
about his indebtedness by' these officers partially- revealed and partially 
concealed his debts. Asked about specific debts, or having listed specific 
debts, and then asked whether he owed other debts, accused officially 

· stated: 11I have no debts other than those mentioned", or words to tbat 
effect. l'he e'rl dence is clear and convincing that accused knew his 
official statements to be false. 

The debts of an officer may become a matter of concern of hia 
commanding officer. It may become the official duty of such co.uunanding 
officer, as here, to inquire into such a situation. nhether the inquiry 
attains the stages of official formality because of the apparent gravity 
of the causative situation, or whether it is maintained on an informal. 
basis, the duty of the officer is to be honest in his answers. His ob
ligations as a gentleman require honesty if an answer is offered or given. 

A false official statement is conduct unbecoming an officer and 
a gentleman lsec. 453, (18) JJi.g. Up. ~AG 1912-40) t~ee also Uinthrop Mili
tary Law and Precedents, reprint, page 71.J 
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the false statements made by the accused as alleged by 
Speeifications 6, 7 and 8, ~'ha.rge II, were proven and constituted 
violation of the 95th Article of War. 

Question was raised as to whether the statements ma.de by· 
accused to the several investigating officers were properly admitted 
in evidence in the absence of proof that accused '1&d been 1'ully advised 
ot his rights bef'ore making any statement. ·1·his question is unimportant. 
No statement ot accused constituted a confession. The statements of' the 
accused which were relevant to the in~ and which became the basis of 
several specifications, constituted a promise or a denial, not az1--ad
mission or confession. 

7. War Department records diacloH that the accused was born on 
July 281 191.3, at J:ndia.r,a?Olis, Indiana.. He is married and has two 
children. He entered aervi~e as second lieutenant, Au~, ~eptember 16, 
1940. There was no prior service. As of the date of trial, his allot
ments to dependents amounted to ~150 per month,.his uovernment insurance 
deduction waa ~.90 per month, and his ~'lass A Pay Reservation was ilS.75 
per month. 

A letter f'rom accused's wife, addressed to the Viar Department, 
dated January 15, 1942, bearing a ~ar Department notation, indicated that 
until Januacy l, 1942, accused had made no provision for his wife and 
children and that either before or shortly a.t'ter the. letter from his 
wife, accused made an allotment for hie wite of i40 per month f'or 12 
months, e.t.tective ~anuary l, 1942. 

s. The court was legally constituted. No errors injuriously 
a.t'.tecting the substantial rights of the accused were committed during 
the trial. In the opinion of the Board o.t .tteview the record ot trial 
1a legally sufficient to support the findings o.t guilty and the sentence, 
and to warrant confirmation thereof• Dismissal is mandatory upon 
conviction of a violation of Article o.t War 95 and is authorized upon 
conviction of a violation of Article o.t Viar 96. · 

, Judge AdTOca.te. 

, Judge Advocate. 

, Judge Advocate. 

- ll -
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1st In4. 

War Department, J.1.a.o., MAR 3 O 194-3 -To the Secretary of.War. 

l. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
First Lieutenant James W. Delbrook (0-J996S9)., Ordnance Department. 

2. I concur in the opinion of the Board of Review that the record 
of trial is leg~ sufficient to support the findings and sentence and 
to warrant confirmation thereof. Accused borrowed money from enlisted 
men of his command on two occasions. Thereafter he dishonorably failed 
and neglected to keep promises to pay those debts and other indebtednesses 
contracted by him although he had sufficient financial resources to make 
substantial pajYlllents. In the course of investigati.ons conducted by 
his superior officers he made false official statements on three occasions 
regarding his indebtedness. He was sentenced to dismissal. Accused is 
deeply in debt and his attitude towards his debts convinces me that his 
usefulness as an officer is at an end. Accordingly I recommend that the 
sentence be confirmed and carried into execution. 

J. Inclosed are a draft of .a letter for your signature transmit
ting the record to the President for his action, and a form of Executive 
action designed to carry into effect the reconnnendation hereinabove made 
should such action meet w.i.th approval. 

Myron c. Cramer, 
Major General, 

The Judge Advocate General. 

3 Incls. 

(Sentence confirmed. G.C.M.O. 96, l May 1943) 



YiA.R DEPART1!ENT 
Services of Supply 

In the Office of The Judge Advocate General (41)
Washington, D. C. 

SPJGH· 
CM 230758 MAR 1319~3 

CHESAPEAKE BAY SECTOR 
U N I T E D S T A T E S ) NORTH ATLA...lfrIC COASTAL FRONrIER 

) 
v. ) Trial by G.C.~J., convened at 

) Fort Monroe, Virginia, 
Second Lieutenant FRANCIS ) January 20, 1943. Dismissal. 
P. McGUIRE (9-1551910), ) 
1065tn·Wd.riance Company. ) 

OPINION of the BOARD OF REVIEW 
RIIL, LYON and SARGENT, Judge Advocates. 

1. The Board of Review has examined the record of trial in the 
case of the officer named above,. and submits this, its opinion to 
The Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifi
cation: 

CHARGE, Violation of the 95th Article of Vl'a.r. 

Specification: In that 2nd Lt. Francis p. ~cGuire, 
1065 Ord. co., AVN (AB), 1st Service Group, Fort 
Dix, New Jersey, wa.s at Phoebus, Virginia on or· 
about January 9, 1943, in a public place, to wit, 
Frank's Restaurant, drunk and disorderly while 
in uniform. 

He pleaded guilty to the Specification, but not guilty to the Charge, 
and was found guilty_of both. He was sentenced to be dismissed the 
service. The reviewing authority approved the sentence and withheld, 
pursuant to Article of War 5~~. the order directing the execution of 
the sentence. The record is here considered e.s forwarded for action 
under the 48th .Article of Viar. 

3. The evidence for the prosecution is s.ubstantially as follows 1 

At about 7 o'clock on Saturday night, January 9, 1943, the 
accused was in Frank's Restaurant in Phoebus, Virginia, at a table 
with a party composed of one other second lieutenAnt and two sergeants. 
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The restaurant had a bar and about ten booths and seven tables at which 
food was served. At that time there wereabout 25 persons-officers, en
listed men, and civilians--in the room. 'l'he accused made gestures, used 
vile~and profane language, and was talking so loudly that his voice could 
be heard throughout the room. At times his head would rest on the table, 
and he then would again start talking loudly and profa."lely. When he left 
the table, he walked unsteadily, staggered, and fell over chairs. Staff 
Sergeant Joseph W. Harvey and his wife entered the restaurant and sat in 
a booth near the table of accused. Harvey objecte.d to the loud, obscene 
language of the ·accused, unsuccessfully sought to find a police officer, 
and then directly asked the accused to stop that kind of talk. The accused 
continued his loud and profane language. Sergeant Harvey told the accused 
that, if the accused did not desist, he would call the police. The accused 
then cursed Sergeant Harvey with coarse and abusive language in a loud 
tone of voice, wanted to ·fight him, and threatened to beat him up. The 
accused followed Sergeant Harvey to his table and abused him in the presence 
of his wife. As his wife was crying, Sergeant Harvey thought ·it b.est to 
go home, and left an unfinished meal. Sergeant Harvey had had a beer or 

. two, but was sober (R~ 3-6, 6-8). 

Ylhen the accused first entered the restaurant he was wearing 
his blouse. Later he put on the blouse of an enlisted man. At one time 
he wore a cap. Still later he was seated at the table without a blouse, 
and his own blouse was hanging on a nearby cr..sir. The officer and et?.
listed rr.en at the table with accused attemvted without success to quiet 
the accused. Finally a policeman came in and ordered the accused to leave 
the restaurant. The accused refused to leave and continued his vile and 
profane language. By the use of some force, the policeman assisted the 
accused from the restaurant to a waiting police car. This was in the 
presence of a large· crowd.of civilians and enlisted men, and while it was 
in progress the accused continued cursing and abusing the police officer. 
On arrival at the police station, the accused assaulted the officer, forcing 
him to strike the accused in self-defense .(R. 7-12). · 

Staff Sergeant F.arvey expressed the opinion that the accused 
was drunk. Cne enlisted ma.n stated that when accused walked his gait was 
unsteady and he rolled, when seated at the table his gestures were "wild 
and flamboyant", and his hat was "cocked way over on the side of his head". 
Another enlisted man stated that accused looked like he had a little bit 
too much to drink. The policeman who removed accused from the restaurant 
stated -that accused was drunk enough to be mean (R. 5, 8, 9, 12). 

4. For the defense, the accused testified that he started to drink 
in_Newport News about 2 o'clock in the afternoon on Saturday, January 9, 
1943, with a party of one other officer and two enlisted men. They planned 
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to go to Phoebus later. He drank steadily for about three hours. By 
5 o'clock he was so intoxicated that he was unable to remember anything 
tha;t happened thereafter until about 3 _o•clock the following morning, 
when he was awakened in a cell of the city jail by-the officer of the 
day. He was unable to remember what happened 1:1,fter 5 o• clock (.tc. -13). 

The accused enlisted in the Field Artillery, June 28, 1938, 
was honorably discharged three years later, reenlisted De~ember 26, 
1941, in Aviation Ordnance, and was discharged Deternber 11, 1942, to 
receive a commission. He served 3 years, 11 months, and 16 days as an 
enlisted man and attained the grade of staff sergeant. He was given a 
character rating of "excellent" on each discharge (H. 14). , 

The accused had used alcohol prior to January 9, 1943, ar.d on 
occasions, to excess. For that reason he tried to be careful. Formerly 
he had been able to realize when he was reaching a stage of intoxication, 
but for some reason ·on this occasion he did not feel that condition until 
he had taken too much. He could not account for his failure to recognize 
that condition (R. 15). 

, 5. The evidence shows that on Saturday evening, January 9, 1943, 
the accused was in Frank• s Restaurant, :t>hoeous, Virginia, ·,tith many 
other persons, inoluding officers, enlisted men, women, and civilians. 
The accused was very drunk._ He was in full uniform ·l'fhen he entered~ 
At times he wore his blouse unbuttoned, or wore no blouse, and once he 
wore the blouse oi' an enlisted man. His voice w3.s loud, and his tone 
abusive •. He used vile, profane, and obscene lancuage within the hearing 
of those in the restaurant. He was unable to walk without staggering, 
and, when he attempted to walk, he fell over chairs. At times his head 
rested on the table. ':',"i thout provocation, he approached the booth where 
Sergeant Harvey and wife were seated, cursed and abused Sergeant P..arvey 
and offered to fight with him. The vile and abusive language of the 
accused to the policeman who sought to arrest him, attracted a larce 
crowd of persons, including many enlisted men. The accused testified 
that he became so intoxicated that he lost consciousness and memory at 
about 5 p.m., January 9, 1943. 

Winthrop cites as an instance of an offense cognizable under 
the 61st (95th) Article of War: 

"Drunkenness of a gross character committed in 
the presence of mili tar:r inferiors, or characterized 
by some peculiarly shameful conduct or disgraceful 
exhibition of himself by the accused. 11 U!inthrop' s · 
t'.ilitary Law and Precedents, Heprint, p. 717). 

- 3 -
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The evidence shows that the accused was grossly drunk a.nd conspicuously 
disorderly in uniform in a public place, and supports the findings of 
guilty in violation of the 95th Article of War. 

6. The accused is 26 years of age. 1he records of the Office of 
The Adjutant General show his service as follows: 

Enlisted service June 30, 1938; appointed temporary second 
lieutenant, Army of the United States, from Officer Candidate School, 
and extended active duty December 12, 1942.: 

?. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were committed during 
the trial. In the opinion of the Board of Review, the reoord of the 
trial is legally sufficient to support the findings of guilty, and the 
sentence, and to ~tirrant confirmation of the sentence. Dismi_ssal is 
mandatory upon conviction of a violation of the 95th Article of War• 

.:::::::> -) 
-~ .J-/~ 4-...c- , Judge Advocate. 
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SPJGH 
CM 230758 1st Ind. 

War Department, J.A.G.O., ~ 2 0 1943 - To the Secretary of War. 

1. Herewith transnitted for the action of the"President are the 
record of trial and the opinion of the Board of Reviev, in the case of 
Second Lleutenant Francis P. 1:cGuire (0-1551910), 1065th Ordnance 
Co1;1pany. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findini:;s of guilty and 
the sentence, end to warrant confirmation of the sentence. 

The accused was gossly drunk and conspicuously disorderly in. 
uniform in a restaurant in the presence of officers, enlisted men, 
civilians, and women. He used vilEl and abusive language to, and of
fered to fight.with a sergeant who was accoillpanied by his wife, and to 
a policeman who arrested _hi::n. The accused testified that he became so 
intoxicated that he lost.consciousness and memory before the hour when 
he in fact entered the restaurant. I recomr:>.end that the sentence be · 
confi:nned and carried into execution. 

3. Inclosed here1·:i th are the draft or a letter for your signature, 
transmitting the record to the President for his action, and a form o~ 
Executive action carrying into effect the recorm·,1endation made above. 

~-~ro:r. C. Cramer, 
:.:ajor General~ 

3 Incls. The JudGe Advocate General. 
Incl. 1- Record of trial. 
Incl.2 - Dft.ltr.for sig. 

Sec. of i'lar • 
Incl. 3- Form of ~xecutivo 

action. 

(Sentence confinned but execution suspended. G.C.M.O. 93, JO Apr 1943) 
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WAR DEPARTMENT 
Army Service Forces (47) 

In the Office of The Judge Advocate General 
Washington, n.c. 

SPJGN 
CM 230784 }'\A- 'f\. 3 1 i943 

) FOURTH SERVICE Cc».£JA.ND 
UN I T E D S· T AT E S ) ARMY SERVICE FORCES 

) 
v. ) Trial by G.C.M., convened at 

) Camp Gordon, Georgia, January 
First Lieutenant JOHN E. ) 5, 6, and 7, 1943. 
RIDENOUR (0-455555), ) Dismissal.. 
Quartennaster Corps. ) 

OPINION o! the BOARD OF REVIEW 
CRESSON, LIPSCOMB and COWLES, Judge Advocates 

l. The record of trial in the case of the officer named above 
has been examined by the Board of Review and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. The accused was tried upon the .following Charges and Specifi
cations: 

CHARGE I: Violation of the 61st Article of War. 

Specification: In that First Lieutenant John E. Ridenour, 
Quartermaster Co:rps, did, without proper leave, absent 
himself from his organization and station at Camp 
Gordon, Georgia, from about September 24, 1942 to about 
October 19, 1942. · 

.. 
CHARGE II: Violation of the 93rd Article of War. 

(Finding of not guilty.) 

Specification: (Finding of not guilty.) 

http:Cc�.�JA.ND
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CHARGE III: Violation of the 95th Article of Vfar. 
( Disapproved by reviewing authority. ) 

Specification l: (Disapproved by reviewing authority.) 

Specification 2: (Finding of not guilty.) 

Specitication 3: (Finding of not guilty.) 

He pleaded not guilty to all Charges and Specifications. He was found 
guilty of Charge I and its Specification and of Charge III and Specifi
cation l thereunder, and not guilty of Charge II and the Specification 
thereunder, and of Specifica~ions 2 and 3 under Charge III. Hew~ 
sentenced to be dismissed the service., to be confined at hard labor 
for two·and one-half months., and to forfeit $120 per month for a like 
period. The reviewing authority disapproved the findings of Specification 
l., Charge III., and of.Charge III., approved only so much of the sentence 
as provides for dismissal from the service., and forwarded the record for 
action under Article of War 48. 

J. The evidence for the prosecution as to Charge I and the Specifi
cation thereunder, in brief., is as follows: 

The prosecution introduced., without objection., an extract copy 
of the morning report of the 312th Quartermaster Sales Company with an 
entry th~~eon as of September 281 1942., showing the accused from duty 
to absent without leave as of September 25., 1942., and as relieved of 
command while absent without leave. This report was signed by Captain 
Murray A. Clyburn., Assistant Adjutant., and identified by him. The · 
original report was., however, certified by Second Lieutenant Frank M. 
Nocera, the commanding officer of the 312th Quartermaster Sales Campany 
(R. 7; Ex. A). , · 

The prosecution also introduced., without objection., a duly 
authorized extract copy of the morning report_ 0£ the Casual Detachment, 
Station Complement, of October 2., 1942, showing the .accused attached to 
the Casual Detachment, for administration purposes only., as of'September 
29., certified by Second Lieutenant Walter R. Gay., Commanding Officer 
(R. 76; Ex. E). The prosecution introduced, without objection, the 
deposition of Lieutenant Colonel Edward M. Salley., Jr., Poat Adjutant 
which sets out that on September 25., 1942, the accused came to the office 
o£ Lieutenant Colonel Salley, ~r. asked for a leave and was told by 
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Li~utenant Colonel Salley leave could not be granted him but that he 
might submit a .formal request to the ca:nmanding of.ricer. No such·re
quest was., however., submitted (R. 10). 

The organization of the accused had been placed on the alert 
prior to September 25, and he was told orders trans.tarring it were ex
pected momentarily. The prosecution introduced, without objection, the 
deposition of Captain Fred A. Borak., 300th Military Police Company, 
which set out that on October 19, 194.3, he saw the accused on the comer 
of 13th and aF11 Streets, Washington, n.c., sober and dressed in an 
officer's uni.torm. The accused offered no resistence to arrest but 
stated that if he was being arrested .tor an automobile deal it was wrong 
because that had been taken care o.t. The accused was advised, however, 
that he was being arrested for being absent without leave. The accused 
at that time stated he was driving his car back to Camp Gordon, Georgia. 
(R. 12-1.3; Ex. C) , 

On October ,31., Lieutenant Ralph B. Willis, Post Investigator, 
went to Fort Meyer, Virginia, took charge of the accused and returned 
him in custody to the station hospital at Atlanta, Georgia (R. 52-5.3). 
On September 2.3 and 24, 1942, · First Lieutenant Everette F. Whitmarsh 
was the commanding officer of the 57th Sal.es Company., directly across 
the street from the 312th Quartermaster Sales Company. He did not see 
the accused on September 24, and testified that he.knew definitely the 
accused was not there on September 25, because Colonel Nickel wanted him 
and they could not find him. Lieutenant Whitmarsh sent a telegram to the 
home of the accused•s parents in Blue Ridge Summit., Pennsylvania, but 
the message· came back not accepted. Lieutenant Whitmarsh identified the 
morning report introduced as Exhibit A. He had assisted Lieutenant Nocera., 
who had been assigned by Major Byron, in making it. The accused was 
dropped as absent without leave on the 25th; he was absent oµ the 24th 
(R. 65-72). 

4. The defense introduced Sergeant Theodore s. Talley, who testified 
that on September 2.3 and 24, his wife and the wife of the accused were 
packing their household belongings. On the 23rd Sergeant Talley told the 
accused to get back to his organization and the accused said he would, 
but if anything turned up to wire him (R. 82-85). 

5. The accused, after his rights had been explained to him, was 
sworn and testified. Relative to the facts alleged in the Specification 
under Charge I, he stated that he last reported to his organization .tor 
duty on September 2.3, left on the morning of September 24, 1l'i.thout securing 
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M¥ kind o! leave, was in Washington on September 25, arrived in his home 
town, Blue Ridge Sum;rJ.t, Pennsylvania, on September 26 and started back to 
Camp ~Gordon on October 16, 1942. He got as far as Washington where he was 
stopped by the flood; went back to his wife at Blue Ridge Summit, as he was 
wo?Tied over her condition £or she was with child; was there on October 17; 
and later arrested in Washington. He pleaded not guilty to absence without 
leave, as advised, as he intended to go to Washington and get leave but 
knew he had to obtain a leave. The accused stated. -he !mew of and had heard 
the Articles of War read and knew the 61st Article of War is about absence 
without leave (R. 98-123). 

6. Al though the evidence £or the prosecution shows that the entry on 
the morning report was made on the basis of information furnished by the 
regimental adjutant to the commanding officer making the report, the accused, 
however, in his testimony clearly admits his initial unauthorized absence. 
It is clearly established, therefore, that the accused was absent without 
leave £or 25 days, as alleged in the Specification, Charge I. He £ailed 
either to justify or to account satisfactorily for his-unauthorized absence. 

?. The accused is 25 years of age. The records of the Office of The 
Adjutant General show that he had five years and 5 mon:th,s' service prior 
to entering the Quartermaster Officer Candidate School at Camp Lee, Virginia., 
on January 26., 1942. Upon graduation on April 25., 1942., he was appointed 
a second lieutenant, Arrrr:r of the United States, and was promoted to first 
lieutenant on September 14., 1942. 

8. The court was legally constituted. No errors injuriously . 
affecting the substcµitial rights of the accused were committed during· the 
trial: In the opinion of the Board of Review., the record of trial is 
legally sufficient to support the findings of guilty and the sentence and 
to warrant confinnation thereof. A sentence of dismissal is authorized 
upon conviction of violation of Article of·War 61. · 

tlhw,- f ~judge Advocate. 

~.~, J}ldge Advocate. 
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1st Ind. 

War Department, J.A.G.o., NiR T 1!143 - To the Secretary o:t war. 

l. Herewith transmitted £or .the action of the President are-. 
the record of trial and the opinion of the Board of Review in the 
case of First Lieutenant John E. Ridenour (0-455555) 1 ~uartermaster 
Corps. · 

~. I concur in the opinion of the Board of Review that the · 
record o:t trial is legally sufficient to support the findings as ap
proved by the reviewing authority and the sentence and to Jrarrant · 
confinnation thereof. The accused is an of.ricer of considerable ex
perience in the ArmyI and his offense I therefore;· of absenting himself 
without leave £or 25 days reveals a serious breach of duty and disci
pline. Furthermore, although the accused was acquitted .of the charge . 
o:t assault with intent to coxmn.it rape, as alleged in the Specific_s1.tion1 
Charge II, his own testimony admits that he endeavored to engage in 
illicit intercourse with the girl named in the Specification. In 
view of this fact., the testimony o:t the accused that he absented him
self' because he was Y{Orried over the illness of his wife appears .to 
be a mockery of truth. The record shows that the accused is lacking 
in loyalty both to his vdfe, and to the service, and that ha is un
worthy to remain an officer. I recommend, theI'.efore, that the 
sentence be confirmed and ordered executed. · 

3. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President £or his action., and a .form of 
Ex:ecutive action designed to carrJ into effect the foregoing recom-

.mendation should it meet -vd.th approval. 

Myron C. Cramer., 
:J.1ajor General, 

The Judge ldvocate General•. 

3 Incls 
Incl l - Record of trial 
Incl 2 - Draft of ltr £or 

. sig. Sec. of War 
Incl. 3 - Form of Executive 

a_ction 

(Sentence confirmed. G.c.v.o. lOJ, 12 May 1943) 
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\7AR DEPARTMEl;T 
Services of Supply 

In the Office of The Judge Advocate General (53) 
~shington., D. C. 

PJGH 
M 230826 ~s 2 111943 

;HEADQUARTERS., A. P. O. 939 
'UNITED STATES ) Seattle., Washington 

) 
v. ) Trial by G.C.M., convened a~ 

) Fort Mears, Alaska, January 
Private ALElCAJ.IDER B. McGRATH ) ·. 13, 1943. Dishonorable dis
(20233720), Headquarters ) charge (suspended) and con
Battery, 165th Field Artillery) finement for t?renty-five 
Battalion. ) (25) years·. Penitentiary. 

HOLDING by the BOARD OF REVIEVi 
HILL., LYOU and SARGENT, Judge ,Advocates 

1. The l3oard of Review has examined the reco1·c. of trial in the 
case of the soldier named above. · 

2. Accused was tried upon the following Charge and Specification: 

CHARGE: Violation of the 58th Article of war. 

Specification: In that Private Alexander B. McGrath, 
Headquarters Battery,. 165th Field Artillery. 
Battalion., did, at Camp Murray, Washington, on or 
about July 18, 1942, desert the Service of the 
United States by absenting himself without proper 
leave from his organization with intent to avoid 
hazardous duty, to wit: embar!,:r,tion for overseas 
duty in time of war, and did remain absent in 
desertion until he was apprehended at Newburi;}l., 
N.Y. on September 26, 1942•. 

He pleaded not guilty'to and was found guilty of the Charge and Speci
fication. Evidence of one previous conviction for absence wi.thout 
leave in violation of Article of \Var 61, and of one subsequent conviction 
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for breach of restriction in violation of Article of'Y.ar 96, was in
troduced. He was sentenced to dishonorable discharge, forfeiture of 
all pay and allovm."lces due or to become due, and confinement at hard 
labor for twenty-five years. The reviewing authority approved the 
sentence, suspended the execution of the dishonorable discharge until 
the soldier's release from confinement, designated the United States 
Penitentiary, :r.IcNeil Island, Washington, as the place of confinement! 
and forwarded the record of trial for action under Article of War 50'2• 

3. The evidence show, that accused was transferred to the Head
quarters Battery, 165th Field Artillery Battalion, on July 1, 1942. 
This organization was stationed at Camp Murray, Washington, _from July 
1, 1942, to about July 19, 1942. Between July land July 4, the 
battalion commander of accused assembled the battalion, anc;l informed 
his men that the organization vra.s to move overseas to Alaska, •ana. 
that absence without leave at that time would be regarded as desertion". 
Although he did not tell the men the probable date of departure, he in
formed them that "it would be soon". On several occasions between 
July land July 17, at reveille, the first sergeant of the battery of 
accused informed the men in the battery that they were to embark for 
overseas duty and that they were going to Alaska (R. 3-5). 

Accused absented himself without leave from his organization 
at Camp Murray, iVe.shington, on July 18, 1942• His organization em
barked for Alaska about July 19, 1942, and accused was not then 
present. Admitted in evidence was a statement on a form for use in 
cases where alleged deserters or men absent without leave are turned· 
over to a guard sent from West Point, New York (U.S.U.A. 3-27-42-500 ). 
The statement was purportedly signed by Sergeant John Maher, Police 
Department, Newburgh, New York. It contained, in substance, recitals 
that on September 26, 1942, the accused was apprehended by Sergeant . 
:Maher while working in the Regional Markets in Newburgh, New York. 
He was not in uniform when apprehended. Accused stated to the civil 
authorities that 9he wa.s home on leave frc:m Ft;. Lewis Washington end 
while home on leave his organization sailed for overseas". When ap
prehended he was employed as a truck driver by one Abe Miller. Also 
contained in the statement is a notation purportedly signed by a non
commissioned officer, who was a member of the military police, West 
Point, New York, to the effect that at Uewburgh, New York, he re
ceived accused on September 26, 1942. The defense stated that it 
had no objection to the introduction in evidence of the statement • 
.Accused rejoined his organization on December 23, 1942. At no time 
was accused given a leave of absence during tho.t period (R. 5-8; Exs. 
11 3"., 11 4"). 
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4. No witnesses were presented by the defense. The accused elected 
to remain silent (R. 8). 

5. The question presented for consideration is whether the evidence 
is legally sufficient to sustain the finding by the court that ac~used 
deserted the service 'With the intent to avoid the hazardous duty alleged. 
It was clearly established by the evidence that on July 18, 1942, accused 
absented himself without leave from his organization at Camp Murray, 
Washington. About July 19, 1942, the organization of accused embarked 
for Alaska, and accused was not then present. Between July l and July 
4, the men of the battalion of accused were assembled and informed by 
their battalion commander that they were soon to go on overseas duty,, 
that they were going to Alaska, and warned as to the seriousness-at 
that time of the offense of' absence without leave. On several occasions 
at reveille, between July l and July 17, the first sergeant of the 
battery of accused informed the men in the battery that they were going 
to Alaska.· It was not, hem-ever, established in evidence that accused 
was actually present on any of these occasions, although it was proved 
that he was th.en a member of the battalion and the battery. 

Admitted in evidence was a statement purportedly signed by 
a civil police officer, Sergeant John Me.her, wherein it was recited 
that he apprehended accused on September 26, 1942, at Newburgh, New 
York,,working in a civilian capacity, and that accused asserted that 
"he was home on leave from Ft. Lewis Washington and while home on 
leave his organization sailed £or overseas". The defense stated that 
it had no objection to the introduction in evidence oi' the statement. 

There is .nothing in the evidence from which it may reasonably 
be inferred that accused knew that the embarkation oi' his organization 
for overseas duty was imminent, br that his absence would result in his 
avoidiIJg embarkation. It was not established in the evidence that. ao
oused was present on any of the occasions when the members of his 
battalion and battery were informed that they were soon to embark £or 
Alaska. The mere fact that aocu sed was then a member oi' the organi
zations concerned, is not sufficient to provide a reasonable inference 
that he knew of the contemplated movement, nor was the fact that he 
absented himself approximately one day prior to the embarkation, con~ 
sidered either alone, or in the light of the ini'orm~tion as to the 

· movement previously received by members of his organization, sufficient 
to establish such an inference of knov.~edge oi' accused of the imminent 
embarkation. 

The assertion by the defense that it did.not object to the 
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introduction in evidence of the statement signed by Sergeant Maher 
constiuited a waiver of proof of the genuineness of the proffered 
document (par. 116b. M.C.M•• 1928. P• 120). Such a waiver. however. 
cannot be construed to authorize the admission in evidence of the con
tents of a document. which l'rould otherwise be inadmissible in fact 
even if the document was genuine. The recitation of facts contained 
in the document was hearsay evidence. and therefore incompetent. It 
was highly prejudicial to the rights of accused because of his alleged 
statement contained therein to the effect that while he was absent on 
leave his organization sailed overseas. It is possible that accused 
learned·of the departure of his organisation a£ter he absented himself. 
and that he was not aware o:f the intended movement when he left. The 
consideration of such a statement could not have failed to have had a 
decided effect upon the court when determining whether accused knew 
that his organization was about to embark for overseas duty when he 
absented hijll.Self' without leave, and accordingly. 'Whether at the time 
of his initial absence accused intended to avoid the hazardous duty 
alleged. Failure of the defense to object to incompetent evidence 

· does not cure the error of receiving such testimoey-. A conviction 
based solely upon incompetent evidence cannot be sustained.even 
though no objection was interposed to the introduction of such evi
dence (Dig. Ops. JAG, 1912-40, sec. 395(2); CM 178446). In view of 
the incompetent and prejudicial nature of the proffered statement. 
the announcement by the defense that it had no objection to its ad
mission in evidence may be deemed to have been inadvisedly ma.de. and 
considered not to amount to a waiver of objection thereto (sec.' 
1539, Dig. Ops. JAG, 1912-1930. P• 761). . 

There is no prejudice to accused, however, in the use of 
the reelta.ls contained in the statement for the purpose of establish
ing the termination of the absence without leave of accused on 
September 26, 1942. 

The record of trial contains no competent evidence to establish 
that accused knew that his organization was about to embark for overseas 
duty, and to prove that he deserted with the intent to avoid the hazardous 
duty alleged. When a· specification alleges desertion with intent to 
avoid hazardous duty, the proof must show such an intent. If. no such 
intent is shown. but rather an intent not to return to the service. there 
is a fatal variance between the allegation and the proof, and a finding 
of guilty of desertion based upon such proof cannot be approved (CM 224765. 
Butler). 

6. The evidence does, however, show that the accused absented 
himself without leave from July 18, 1942, to September 26, 1942. and 
is legally sufficient, therefore, to support only so much of the find-
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ings of guilty as involveathe lesser included offense of absence 
without leave for two months and eight days in violation of Article 
of War 61. The maximum author! zed sentence for absence without 
leave for more than sixty day-sis dishonorable discharge, forfeiture 
of ali pay- and allowances due or to become due, and confinement at. 
hard labor for·six months (par. 104~, M.C.M., 1928). 

7. Evidence of one previous conviction for absence without 
leave from about February 1, 1942, to about February- 20, 1942, in 
violation of Article of ilar 61, we.a properly considered by the court. 
There was also submitted a conviction for breach ot restriction, i~ 
violation of .Article of War 96. The date of this offense was "Dec 
6 to Dec 8/4211 (Ex. 6). Consideration by the court of this conviction 
was erroneous, as the ofi'ens·e of breach of restriction w~ committed 
subsequent to July 18, 1942, the date of the offense herein alleged. 
The Board of Review is, however, of the opinion that the erroneous 
consideration by the·court of the conviction for breach of arrest· did 
not illi'luence the court in its sentence, and did not warrant the return 
of the record to the _court to reconsider the sentence without regard 
to that conviction. 

a. Accused is 22 years of age. '.Che charge sheet shows that he 
enlisted April 29, 1940, with no prior service. 

9. For the reasollS stated, the Board of Review is of the opinion 
that the record of trial is legally sufficient to support only so much 
of the findings of guilty of the Charge and Specification as involves 
.tindings that accused did, at Camp Murray, Washington, on July 18, . 
1942, absent himself without leave from his organization and did remain 
absent without leave until September 26., 1942, in violation of .Article 
of War 61J and legally- sufficient to· support only so much of the 
sentence as involves dishonorable discharge, forfeiture of all pay and 
allowances due or to become due, and confinement at hard labor for six 
months. 

. . ..:-·::=_:) ( --
.~-z:-/~ 2-~ Judge ,A.dvocate •. 
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SPJGH 
CM 230826 1st Ind. 

.i"Ian Department. J.A.G.o•• MR 3 1943 . - To the Commanding General. 
Headquarters. A.P. o. 939. Seattle. lfa.shington. 

1. In the case of Private Alexander B. McGrath (20233720). Head
quarters Battery. 165th Field Artillery Battalion. I cono~r in the · 
foregoing holding by the Board of Review. I recoillllend. tor the reasons 
therein atated. that only so much of the findings· of guilty or the 
Charge and Specification be approved as involves findings that accused 
did. at Camp Murray. Washington. on July 18. 1942. absent himself ·with
out leave from his organization and did remain absent without le~ve 
until September 26. 1942. in violation of .Article of War 61. end that 
only so much of the sentence be approved as involves dishonorable dis
charge. forfeiture of all p~ and allowances due or to become due. and 
co:af'imment at hard _labor for six months. Thereupon you will ha~ 
authority to order the execution of the sentence. provided a place 
other than a penitentiary, Federal reformatory. or correctional in
stitution is designated as the place of confinement. 

2. When copies of the published order in this case are for
warded to this office they should be accompanied by the foregoing 
holding and this indorsement. For convenience of reference and to 
facilitate attaching copies of the published order·to the record in· 
this case. please place the file number of the record in brackets 
at the end or the published order. as follows: 

(CM 230826). 

/#f~y'
Brigadier General. u. s. Army. 

Acting The Judge Advocate General. 
Lt3 AM 

4 .... 

'"RTMENT 
OF~~V 
QO 
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WAR DEPART~NT 
Services of Supply 

In the Office of The Judge Advocate General (59) 
Washington, D. c. 

SPJGH · 
CM 230827 MAR 2 1943 

\ 

UNITED STATES ) EEADQUARTEP.S A.P.O. 939 
) SEATTLE, W.ASHINGTO!f 

v. 

Private GUY R. SHEFFLER, Jr. 

) 
) 
) 

Trial by G.C.M., oonve~d at 
Fort Mears, Alaska, January 
12. 1943. Dishonorable dis

(13043179), Headquarters and 
Headquarters Company, Third 

)" 
) 

charge (suspended) and con
finement for fourteen (14) 

Battalion, 58th Infantry. ) years. Penitentiar;{• 

HOLDINJ by the BOARD OF REVIEW. 
HILL, LYON and S.A.RGE?lT, Judge Advocates 

1. The Board of Review has examined the record of trial in the 
case or the soldier named above •. 

2. The accused was tried upon the following Charge and Speci
fication: 

CHARGE: Violation of the 58th .Article of War. 

Specification: In that Private Guy R. Sheffler Jr •• 
Headquarters and Headquarters Company, Third 
Battalion, Fifty Eighth Infantry, did, at Fort 
Lewis, Washington, en or about July 14, 1942, 
desert the service of the United States in order 
to avoid overseas duty, and did remain absent in 
desertion until he was apprehended at or in the 
vicinity. of i·1a.ynesboro, Pennsylvania, on or about 
October 31, ·1942. 

The accused pleaded not guilty to and was found guilty of the Charge 
and Specification. He was sentenced to be dishonorably discharged 
the service, to forfeit all pay and allowances due or to become due, 
and to be confined at hard labor for fourteen years. 'llle revievdng 
authority approved the sentence, suspended the execution of the dis
honorable discharge until the soldier's release from confinement, 
designated the United States Penitentiary, McNeil Island, 1Yashington, 
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as the place of confinement, and forwarded the record for action under 
Article of War 5ok. 

3. The evidence for the prosecution shows that on July 11, 1942, 
the accused arrived e.t Camp Murray, Y{e.shin.gton. in a detachment of 
fifty soldiers, for assignment to the 58th Infantry, and that on that 
date the accused was assigned to Headquarters. Headquarters Company. 
Third Batte.lion, 58th Infantry. · The accused was not present with his 
company at the roll call on the morning of July 14, 1942. His absence 
was noted and reported to the detachment commander by Acting First 
Sergeant Joseph w. Bradley, Jr •• Headquarters Company. Third Battalion, 
58th Infantry, :A search was made for accused. but he was not found. 
On the afternoon of July 16, 1942, _the organization proceeded from 
Camp Murray to the Seattle Port of Embarke.tion;boarded a United States 
Transport, and embarked on July 17, 1942. for Ale.ska. The accused was 
not present vmen the organization embarked. He was returned to military 
control on October 31, 1942, and. to his organization at Fort Mee.rs, 
Alaska, on or about December·23, 1942 (R. 4-7; Ex. 3). 

At a forIIE.tion of the Headquarters Company. Third Battalion, 
58th Infantry, on or about July 3, 1942, one of the company officers 
announced that the organization was "bound for Alaska". Although the 
accused was not present when this announcement was made, and did not 
join the organization until a week therea~er, the announcement was 
the subject of much conversation, especially when it came close to 
sailing time. The detachment with which accused was transferred to . 
the 58th Infantry was quartered and fed with Headquarters Company, 
Third Battalion (R. 6-9). 

lthen Corporal Frank J. Costello, Headquarters Conpany, Third 
Battalioh, 58th Infantry, asked the accused in the early part of · 
January 1943, where he had been, the accused stated that he had spent 
the time at his home working in a mine (R. 10, 11). 

4. For the defense, the accused testified that he enlisted in 
the Army on October 18, 1941. at which time he was 18 ydars of age. 
On July 11, 1942, while a member of 174th Infantry Service Company, 
stationed at Fort Lewis, Washington. he vras placed in vmat was called 
an. addenda group and ";'18.S tr:msferred to Camp l!urray. On the evening 
of July 13. 1942, he left the organization and hitchhiked to his home 
in Ylaynesboro, Pennsylvania, arriving July 18 or 19, 1942. On August 
17• 1942, he left his home vdth the intention of returning to his 
organization. His father gave him bus fare to Chicago. Accused ex
pe~ted to hitchhike the rest of the journey. Re was unable to catch 
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a. ride from Chica.go to Fort Lewis, and having no funds with which to 
purchase transportation he hitchhiked back home, arriving about 
Augqst 24, 1942. On his return home he accepted a job with a mining 
company in order to earn money for his transportation to Camp Murray. 
Re was opprehended on October 31, 1942, at Waynesboro, Pennsylvania.. 
He wore his unif'crm at all times except when working, and. then he 
wore blue denims. The accused had never had a furlough, and he had. 
only spent one day at home since his enlistment in October~ 1941. Re 
had no reason f_or leaving his ~ganization at this particular time 
except that •1 just wanted to go home. I wasn't used to beini; away. 
from home 11 

• Re thought the 58th Infantry was going s om~here, but. 
no one had told him, nor had he heard that his orga.."liza.ti()n we..s going 
to Alaska, or overseas (R. 13-25). -

·i 
5. Sergeant Joseph w. Bradley and Sergeant .Amos J. Caldwell, 

bo1n of Headquarters _pompany, Third Battalion, 58th Infantry,. testi
fied for the·prosecution and defense, respectively, that the accused, 
since his return to the organization, had been an excellent soldier, 
frequently working overtime, a:od always uncomplainingly (R. 7 ,· 26). 

6. The evidence establishes that the accused absented himself 
without leave from his organization at Ca.mp Murray on July 14, 1942, 
and that he remained absent until he '\"las apprehended in Waynesboro, 
Pennsylvania, on October 31, 1942. It is likewise established that' 
the organization to which accused had been assigned, departed for 
overseas duty on July 15, 1942, and that as a result of his absence 
the accused was not present and did not embark with his organization. 

The Specification alleges that the offense was committed at 
Fort Lewis. The proof shows that the offense was committed at Ca.mp 
Murray. Since the official records in the Office of the Chief of 
Engineers, United States J;rmy, Washington, D.C., disclose that camp· 
~urray is adjacent to Fort Lewis, and at the time of the alleged 
desertion was und~r a lease to the United States Gover:rur.ent, it can
not be said that this slight variance was prejudicial to the sub
stantial rights of the accused. The place of desertion is not 
necessarily of the essence of the offense (CM 199270; CM 186501). 

The question to be detennined is vmether the absence without 
leave was with intent to avoid important service Ttithin the meaning 
or .Article of 1-'far 28. 

The 28th ..Article of War states that -

~ 3 -
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•ury person subject to military law who quits his 
organization or place of duty with the intent to avoid 

.hazardous duty or to. shirk important service shall be 
deemed a deserter". . 

The o:ttense of desertion is defined as "• • • absence without 
leave aocompa,niedby the intention not to return, or to avoid hazardo~s 
duty, or to shirk important ·service" (M.C.M., 1928. par. 130). Thus it 
is obvious that the determining factor is the specific intent. The 
word "desert" is a broad inolusive term, and 11'.hen used in its general 
sense may' include e:ay one of the intents of mind described in the · 
definition of desertion, but when the word •desert" in. a specification. 
is limited or qualified, as in this case, by the phrase"••• in order 
to avoid overseas duty", as :was stated by the Board of Review in a. 
recent cue (CM 224765., Butler) -

"* • • its meaning is narrowed and the .justiciable: 
issue$ of the Specification are accordingly restricted. 
Furthermore, when a specification alleges desertion with 
an intent to avoid. hazardous duty, the proof must show · 
such an intent. If the proof shows no such intent, bu~ 
rather an intent not to return to the service, there is 
a fatal varie.nee betwee~ the allegata and. the·probata, 
and a finding of guilty of desertion based on such proof 
cannot be approved". 

The Specification in this case alleges that the accused 
·.11 • • • did, • • •, - desert the service of the United States in order to 
avoid overseas duty••• •" (underscoring supplied). ":'-

In order to sustain the findings of guilty Ullder this Speci
fication. it is :cecessary for the-record to show that the accused knew 
tha.t his orga.Ilization was a.bout to depart for overseas duty and that 
he absented himself with the specific intent to avoid this important 
duty (Cll 224765. Butler; CM 225512, Herring; CM 226374, CollinsJ 
Cll 226401, lfebster) •. It is the opinion of the Boa.rd of· Review that 
the e'Vidence fails completely to establish either of these essential 
elements of the offense charged. The only evidence-offered by the 
proeecution remotely.bearing upon the vital question of knowledge on 
the part ot the accused was the testimoey of Acting First Sergeant 
llradley tot~ etteot that at a formation of Headquarters Company on 
or about July 3, 1942, a lieutenant of the comp~ an:q.ounced that the 
organization "was boulld for .Alaska", and that this announcement was 
the subject of much discussion (R. 7, 8). 
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This testimony as to the statement on July 3, 1942, is of 
no evidentiary value because the record conclusively shows that it. 
was made at a time when the accused was not present with, or a member 
of, the company. The statement that the announcement was a subject 
of considerable discussion is of no probative value, sinoe it was not 
shown that accused was present Vlhen these discussions took place. 
The accused testified that during the three days he was with the 
company no one told him, nor did he hear that the organization was 
going to Alaska or overseas. The proof, accordingly, fails to support 
the findin&s of guilty of desertion in order to avoid overseas duty 

· a.s alleged, and under such an allegation proof of an intent not to 
'return to the service will not support a finding of guilty of desertion. 

The accused testified that he was assigned to the organization 
on July 11, 1942, that he left viithout authority on the e'":"ening of 
July 13, 1942, and that he was apprehended at Waynesboro, Pennsylvania, 
on october 31, 1942. 

The evidence is undisputed that the accused abs'ented himself 
without authority from his organization from July 14, 1942, and re
mained absent until he was apprehended at his home in Waynesboro, 
Pennsylvania, on Ootober 31, 1942, but supports only so much of the 
findings of guilty as involves the lesser included offense of absence 
without leave for three months and seventeen days, in violation of 
Article of War 61. The maximum authorized punishment for absence 
without leave for mer:, than sixty days is dishonorable discharge, 
tote.l forfeitures, and coni'ine100nt at hard labor for six months (par. 
104~, M.C.M., 1928). 

7. For the reasons stated, the Board holds that the record of 
trial is legally sufficient to support only so much of the findings of 
guilty of the Charge and the Specification thereunder as involves find
ings that the accused, at Fort Murray, Washington, on July 14, 1942, 
absented himself without leave from his organization and remained absent 
without leave until apprehended in Waynesboro, Pennsylvania, on October 
31, 1942, in violation of .Article of war 61, and legally sufficient to 
support only so much of the· sentence as involves dishonorable discharge, 
total forfeitures, and confineme~t at hard labor for six months. 
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SPJGH 
cu 230827 1st Ind. 

wal Department, J.A. G.O., MAR l O 1943 - To the Col!UUanding General, 
Headquarters, A.P.o. 939,· Seattle, .¥a.shington•. 

1. In the case of Private Guy R. Sheffler, Jr. (13043179), Head
quarters and Headquarters Company, Third Battalion, 58th Infantry, I 
co:ocur in the foregoing holding by the Board of Review. I recommend, 
for the reasons therein stated, that only so much of the findings of 
guilty of the Charge and the Specification thereunder be approved-as 
involves findings the. t the accused, at Fort Murray, Washington, 0+1 
July 14, 1942, absented himself without leave from his organization 
and remailled absent without leave until apprehended in Waynesboro, 
Pennsylvania, on October 31, 1942, in violation of cticle of War 61, 
and that only so muc~ of the sentence be approved as involves dis_honor
able discharge, total forfeitures, and confinement at hard labor for 
six months. Thereupon you will have authority to order the execution 
of the sentence, provided a place other than a penitentiary, Federal 
reformatory, or correctional institution is designated as the place 
of confinElllent. 

2. Iihen copies of the published order in this case are for
warded to this office they should be accompanied by the foregoing 
holding and this indorsement. For convenience of reference and to 
facilitate attaching copies of the published order to the record in 
this case, please place the file number of the record in brackets 
at the end of the published order, as follows: 

(CM 230827). 

~~H
~NeiJ;1 

I~ _\ • ,~ Brigadier\(Generel, _.tJ.J s. Army,. 
.i!Pti11g The J~dge··Ad:v;6cJ.te General • 

. .· . /···· 
. ,.,... . 

'I, 
...... 

. .: -, .·I,,.
.•.. ·c ~; 
~ ...... ,, -
· ~:t·.eO 
• t, '!",,,I: l'l~· .. ... ~·, ,: ,......~ 
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WAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General (65)
Washington, D.c. 

SPJGK 
CM 230829 

U N I T E D S T A T E S ) WESTERN DEFENSE C01l1IAND 
) 

v. ) Trial by G.C.M., convened at Presidio 
) of San Francisco, California, January 

Lajor BEN M. MAYERS ) 21, 22, 23, 1943. Dismissal, total 
(0-256243), Adjutant ) forfeitures, and confinement for 
General's Department. ) two (2) yea.rs. 

OPINION of the BOA.RD OF REVIEW 
COPP, mu. and ANDREWS, Judge Advocates 

1. The record of trial in the case of the officer named above has 
been examined by the Board of Review, and the Board submits this., its 
opinion, to The Judge Advocate General. 

2. Accused was tried upon the following Charges and Specificationst 

CHARGE Ia Violation of the 96th Article of War. 

Specification lz In that :Major Ben M. M:1.yers, Adjutant. 
General's Department, (AUS), Headquarters, Western Defense 
Command and Fourth Army, did, at the Presidio of San 
Prancisco, California, on or about June 30, 1942, know
ingly and wrongfully, cause the transfer and reassign
ment of Private Richard A. Sanchez, his brother-in-law., 
from the Corps Area Service Command Unit No. 1962, Station 
Hospital, Fort Ord., California, to },Ia.chine Records Unit., 
Western Defense Command and Fourth Arrey., and did at or 
about the same time and place cause the said Private 
Richard A. Sanchez, to be promoted to the grade of Staff 
Sergeant, well kncnving that he did not possess the 
requisite experience and qualification for such grade. 

Specification 2 t In that Major Ben M. M:l.yers, Adjutant 
General's Department., (AUS), Headquarters, Western Defense 
ColillllB.nd and Fourth Army, did., at Los Angeles., California, 
on or about June 7., 1942, wrongfully and unlawfully solicit 
and receive from Private, First Class, Alvin L. Stone, a 
donation of two quarts of whiskey, of a value in excess 
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of f5.00, the said officer then having superior official 
position to that of the said Private, First Class, Alvin 
L. Stone. 

Specification 3z In that lhijor Ben M. Ma.yers, Adjutant 
General's Department, (AUS), Headquarters, Western Defense 
Command and Fourth Army, did, at Blythe, California, on 
or a.bout October 7, 1942, wrongfully and unlawfully solicit 
from Private, First Class, Alvin L. Stone, a donation of 
three cases of whiskey, of a value in excess of ~200.00, 
the said officer then having superior official position 
to that of the said Private, First Class, Alvin L. Stone. 

Specification 41 In that Major Ben M. Mayers, Adjutant 
General's Department, (AUS), Headquarters, Western Defense 
Command and Fourth A.nrt:,, did, at Los Angeles, California, 
on or about August 8, 1942, wrongfully and unlawfully 
receive from Private,_First Class, Alvin L. Stone, a 
donat.ion of several bottles of liquor, of a value in excess 
of ~7.00, the said officer then having superior official 
position to that of the said Private, First Class, Alvin 
L. Stone. 

Specification 51 In that Major Ben M. Nayers, Adjutant 
General's Department, (AUS), Headquarters, Western Defense 
Command and Fourth Arnry, did, at Los Angeles, California, 
on or about September 17, 1942, wrongfully and unlawfully 
solicit from Private, First Class, Alvin L. Stone, a 
donation of twelve bottles more or less of liquor, of a 
value in excess of ~50.00, the said officer then having 
superior official position to that of the said Private, 
First Class, Alvin L. Stone. 

Specification 61 In that Major Ben M. Mayers, Adjutant 
General's Department, (AUS), Headquarters, Western Defense 
Command and Fourth Army, did, at Blythe, California, on 
or about October 7, 1942, use insulting, abusive and 
threatening language toward Private, First Class, Alvin 
L. Stone, as follows• 

"You are an ungrateful son-of-a-bitch and not 
worth a goddamn -- if you open your mouth or 
complain to higher authority you will get a 
slug in your back", 

or words to that effect. 
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Specification 7t In that lkljor Ben M. Mayers, Adjutant 
Genera.l's Department, (AUS), Headquarters, Western 
Defense Command and Fourth Army, did, at the Presidio 
of San Franoisco, California, on .or about October 12·, 
1942, wrongfully and unlawfully attempt to procure 
Private Nathan B. Stone to give false testimony before 
an Inspeotor General detailed to conduct a.ruf who was 
then conducting an offioia.l investi~ation concerning the 
alleged wrongful obtention of liquor by the said Uajor 
Ben M. Mayers from the said Private Na.than B. Stone,. 
by attempting to induce the said Private Nathan B. 
Stone to test~fy, in substance, that he, the said Major 
Ben M. Mayers, had paid for said liquor in cash, the 
said Th.jor Ben M. Mayers and the said Private Nathan 
B. Stone well knowing that suoh testimony by the said 
Private Nathan B. Stone would be false and untrue~ in 
that the said liquor had not then been paid for in cash, 
or otherwise. 

Specification 81 In that Major Ben M. Mayers, Adjutant 
General's Department, (AUS), Headquarters, Western 
Defense Command and Fourth Array, did, a.t San Francisco, 
California., on or about November 28, 1942, wrongfully; 
and unlawfully attempt to procure Private Na.than B. 
Stone to give false testimony before an Inspector 
General d'etailed to conduct an official investigation 
concerning the alleged wrongful obtention of liquor 
by t~e said Major Ben M. Mayers from the said Private 
Nathan B. Stone, by attempting to induce the said 
Private Nathan4 B. Stone to change his testimony there
tofore given before the said Inspector General by 
testifying, in substance, that the said liquor was 
received after 6100 o'clock PM and that the said liquor 
had been paid for, the said l.hjor Ben M. Mayers and the 
said Private Nathan B. Stone well knowing that such 
testimony would be false and untrue, in that the said 
liquor had not been rooeived after 6100 o'clock PlL and 
that the said liquor had not then been pa.id for. 

CHARGE II1 Violation of the 95th Article of i"far. 

Specification 1 a In that Major Ben M. Mayers, Adjutant 
General• s Department, (AUS), Headquarters, Western 
Defense Command and Fourth Arney, did~ at the Presidio 
of San Francisco, California, on or about December 12, 
1942, in his testimony before Lieutenant.Colonel Francis 
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B. Linehan, Inspector General's Department, an officer 
detailed to conduct an official investigation, testify 
under oath, in substance, that he had received liquor 
on tbree occasions from the Stone's Liquor Store, 4959 
Hollywood Boulevard, Los Angeles, California., and that he 
had paid oash for all of said liquor except tha.t·received 
upon the last of said occasions, which testimony by ,the 
said 1la.jor Ben M. Mayers, was false and untrue and known 
by him to be false and untrue in that he, the said Major 
Ben :U:. Mayers, well knew that he had not paid in ca.sh, 
or otherwise, for all or any part of said liquor. 

Specification 2: (Finding of guilty disapproved by reviewing 
authority). 

Specification 3t In that Major Ben M. W.a.yers, Adjutant 
General's Department, (AUS), li3adquarters, Western Defense 
Command and Fourth Army, did, at Pasadena, California, on 
or about October 26, 1942, in his testimony before Lieuten
ant Colonel Harmann P. Meyer, Inspector General's Depart
ment, an officer detailed to conduct an official investiga
tion, testify under oath, in substance, that he did not 
request Captain Jeremiah G. Staples to promote Technician 
Grade J'ive Jackson Aayers, brother of the said Aajor Ben 
M. lkyers, to the grade of sergeant, which testimony by 
the said Lajor Ben M. Ml.yers was false and untrue, and. 
known by him to be false and untrue, in that he, the said 
:Major Ben M. Mayers, well knew that he did, on or about 
June 30, 1942, request the said Captain Jeremiah G. Staples 
to promote Technician Grade Five Jackson ~yers, brot~er 
of the said Major Ben M. Layers, to the grade of sergeant. 

Specification 4a In that Major Ben M. Mayers, Adjutant General's 
Department, (AUS), Headquarters, Western Defense Command 
and Fourth Arlny, did, at San Francisco, California, on or 
about December 20, 1942, in his testimony before -Lieuten-
ant Colonel Francis B. Linehan, Inspector General's De
partment, an officer detailed to conduct an official inves
tigation, testify under oath, in substance, that he had no 
knov;ledge of the existence of a duplicate receipt covering 
delivery of certain United States postage stamps, valued 
at ;;392.00, which stamps had been forwarded to the Los 
Angeles Machine Records Unit from the San Francisco ~chine 
Records Unit, on or about September 22, 1942, which tes
timony by the said Major Ben M• .Mayers was false and tm-

true and known by him to be false and untrue, in that 
he, the said Major Ben 1".l. Jmyers, well knew that a. dup-
licate receipt had been preps.red and executed covering 
the delivery of said United States postage strunps. 
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Specification 5: In that l',a.jor Ben 1,. 1,iayers, Adjutant 
General's Department, (AUS), Headquarters, 'viestern Defense 
Command and Fourth Army, did, at San Francisco, California., 
on or a.bout i,ay 18, 1942, with intent to deceive, will-

. fully and wrongfully, state to Hajor Ellis G. Piper, an_ 
.Assistant Classification Officer detailed to prepare 
official classification records, and cause to be entered 
upon his official Classification Record, War D&part.'llent, 
.Adjutant Genere.l 's Office, Forn 66-1, .that he, the said 
Va.jar Ben. M. !via.yers, was born on July 14, 1903, and that 
he, the said l:fajor Ben M. Mayers, had graduated with the 
degree of Doctor of Jurisprudence, from the University· 
of Chicago, Chicago, Illinois, which statements and 
entries were f~lse and untrue, and known by him to be 
false and untrue, in that he, the said Major Ben M. 
Mayers, well knew that he was born on October 7, 1906, 
and that he, the said Major Ben g. 1~yers, had not re
ceived a. degree of Doctor of Jurisprudence from said 
university. 

Accused pleaded not guilty to and was found guilty of all Charges and 
Specifications. No evidence of previous convictions was introduced. He 
was sentenced to be dismissed the service, to forfeit all pay and allow
ances due or to become due, and to be confined at hard labor for two 
years. The reviewin~ authority disapproved the -finding of guilty of 
Specification 2, Chllrge II, approved the sentence, and forwarded the 
record of trial for action under Article of liar 48. 

3. Evidence 

a.. Specification 1, Charge-I. 

Hieb.a.rd A. ~anohez was the husband of accused's sister (R.11, 
12). After serving as an enlisted man at the Presidio of konterey, he 
came to the i,Iedical Detachment, Fort Ord, California, as a corporal; 
where he served for about 13 months (R.10,20). He held the rank of 
corporal for about three w~nths (R.11) and was reduced to private (R.20). 
i:S.jor ~iilliam H. Riley, :tiedioal Corps, Conn:nanding Officer, Medical Detach
ment, Fort Ord, from January 3, 1942, until September 18, 1942 (R.19), · 
characterized Sanchez' services as "very unsatisfactory" and stated that 

·Sanchez had "the lowest position of an enlisted man in the detachment" 
(R.20). During his service-at }ort Ord, Sanchez was given 15 different 
assignments in an attempt to place him in a suitable position (R.20). 
About four of the assignments comprised clerical work (R.21). Sanchez 

•was absent without leave from March :SO, 1942, to April 6, 1942, and 
from 1ay 17 to 26 of the same year. In ea.oh instance .he ·was subjected 
to disciplinary action {R.21). 
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Accused was an officer in the Adjutant General• s Department 
(R.197) and was War Department Inspector, Ma.chine Records Units, Head
quarters Western Defense Command and Fourth Army, Presidio of San 
Francisco, California (R.67; Pros. I::x. H). Previously he apparently 
had been Officer in Charge, Ma.chine Records Unit, San Francisco. About 
February 24, 1942, Captain Jeremiah G. Staples, Adjutant General's 
Department, reported to the Presidio of San Francisco as Assistant 
Officer in Charge, Ma.chine Records Unit, "under" accused, then a 
captain (R.47). About March 10 Captain Staples became Officer in 
Charge. In addition to the unit at San Francisco there were sub
machine records units at Fort Lewis, Washington, Fort D_ougle.s, Utah, 
and Los Angeles, California, all part of the Adjutant General's Sec
tion, Headquarters Western Defense Command and Fourth Army (R. 48J 
Pros. Ex. H). Captain Staples testified that there was "a 11ttle dup
lication" of supervisory control over the units and that no one seemed 
to know who was in control or what accused's·duties were in connection 
with the unit (R.72). In the opinion of witness, accused was in a 
"command status" to him (R.67). Witness testified further that although 
in some instances accused would consult him before "enlisting" men for 
the ~chine Records Unit, and in connection wit~ changes and assign
ments therein, more of'ten accused would act without such consultation 
(R.72,73). Recommendations for promotion within the unit ordinarily 
originated with Captain Staples (R.61) and all came to his attention 
before going to higher authority (R.70). From Captain Staples the 
recommendations went to accused's office (R.70,71,75), thence to the 
Adjutant General, Western Defense Command, who had issued instructions 
in the presence of aooused that all requests for promotion be submitted 
to him (R. 29,32,36 ). After approval by the Adjutant General, promotions 
were issued by order of the Commanding Officer, Headquarters Special 
Troops (R.190-192). Captain Staples testified that he did not know 
whether any requests for promotion originated in accused's office _(R.71). 
On June 29, 1942, Office lviemorandum No. 7 was issued by Headquarters 
Western Defense Command, designating the various machine records units 
heretofore named as the "1,achine Record Division of the Adjutant 
General's Section, Headquarters Western Defense CoIImlalld and Fourth 
Army, under the direct supervision of Captain Jeremiah G. Staples ••• 11 

(Pros. Ex. H). By the same memorandum accused was assigned as coordi
nator of all machine records units within the command in addition to 
his duties as Har Department Inspector. Captain Staples testified 
that "the situation" in the unit with reference to administration was 
no different af'ter the issuance of this memorandum than before (R.75). 

On or about June 20, 1942, accused called Captain Ralph H. 
Franklin, Assistant Officer in Charge. l\il.chine Records Unlt, Western 
Defense Command and Fourth Army, Fort Douglas, Utah. Accused told 
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Captain Franklin that 11 i t was necessary that he arrange" to have 
S~chez transferred to the Machine Records Unit. Western Defense Com
mand a.nd Fourth Army, and that Sanchez 11v,as a competent lll8.n to fill 
the position that he wanted him for. and emphasized that it was a, 
must request" (R.18.19J Pros. Ex. A). Captain Franklin "placed a 
request to the enlisted section, Ninth Service Command, requesting 
the transfer"• and the transfer was duly ordered (R.19; ftos. Ex. 
B.C). Accordingly. Sanchez. a private at the tinle (R.11). proceeded 
on June 29. 1942, to the .Ma.chine Records Unit at San Francisco (R.12; 
Pros. Ex. c). 

~jor Riley testi.fied that he had no inkling of the coritem
plated transfer until he received the order to transfer Sanchez (R. 
21,22). Captain Staples testified that he was not consulted with 
reference to the assignment of Sanchez to the unit (R.48,49). and 
Colonel Burton Y. Read, Adjutant General, Western Defense Command 
and Fourth Army, stated that he was not aware of the matter until 
some time after the transfer had occurred (Pros. Ex. N). There was 
no record found in the Adjutant General's Office, Weswrn Defense Com
mand. of any request for the transfer of Sanchez (R.29), and no papers 
were found in the office of the "Headquarters Commandant" pertaining 
thereto (R.37). 

Sanchez testified that prior to his transfer to the Presidio 
he had never met accused, that his wife was pregnant at the time and 
he lacked the financial ability to talce care of her (R.11), that he 
knew nothing of any letter written by his wife to accused shortly 
before the transfer, and that he had no knowledge that his transfer 
was contemplated (R.12). Shortly after his arrival at the Presidio, 
Sanchez was informed by accused that he was "going to .be given a chance 
to make good and stand on my own feet" (R.13.14); that he had to "prove" 
himself• and that accused hoped he would "make good" (R.16 ). · Accused 
also informed Sanchez that the latter was to be accused's 11confidential 
clerk" (R.16 ), that Sanchez' work was to be "strictly conf'idential·" 
and was "not to be told to anyone 11 (R.42) • and that the job called for 
a grade of staff sergeant (R.16). Accordingly, Sanchez became accused's 
confidential clerk, but his desk was 11in the other room • • • where all 
the clerks were" (R.15). 

The Machine Records Unit had no authorized taQle of organiza
tion at the time (R.27,33), but accused had set up a table of allotments 
of grades e.nd ratings. and directed that this be adhered to (R.50). 
Almost immediately after Sanchez' arrival. accused told Captain Staples 
that he wanted Sanchez promoted (R.49,57). Captain Staples obje:ted to 
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the promotion because it would reduce his allotment and because he had 
men in his org_:anization whom he believed entitled to promotion (R. 50, 
57,61). ~ testified further that he he.d trustworthy men in his organ
ization able to perform the type of work required by accused (R.66,67). 
H.e did not make known his objection to anyone except accused (R.69). 
He testified that in his opinion Sanchez was "not capable of the rank:11 

(R. 70 ). Nevel'theless • on July 1, 1942, an order was issued by Head
quarters, Special Troops, F'ourth Army, appointing Sanchez a staff ser
geant in Headquarters Company, l<'ourth Anny (Pros. Ex. D). Not until 
the publication of this order did Captain Staples learn of the promotion 
(R.50). Colonel Read was not consulted with reference to the promotion 
(Pros. Bx.N), and there was no record in the Adjutant General's Office 
of any request therefor (R.29,33). Three other men were promoted by 
the same order and in each case the files contained the customary re
quest (R.34,35), although the records did not show that Colonel Read 
he.d approved the promotions (R.36). Other than the order itself, there 
were no papers in the office of the "Headquarters Commandant" relating 
to Sanchez' promotion (R.37). Captain Staples testified that he kept 
a copy of any matter which. "originated" in his office, that he did not 
fin1 anything in his files ·relating to Sanchez' promotion, and that al
·though he had destroyed some official records in his office, he would 
not have destroyed anything pertaining to Sanchez• promotion (R.76). 

Sanchez 1 "soldier's qualification card'~• under the heading 
"Classification in Filitary Specialties" bore the legend "Clerk Genl., 11 

a.nd. his ''specif'ication serial numoer" was 11 055 11 
• To the right of this 

appeared the letters "Se.tis.", and 115-19-41 11 as the date of classifica
tion. The date of enlistment appeared as December 9, 1939, and his 
"record of current service" showed that, among other duties, he had. 
spent several months doing clerical work (Pros. Ex.t). Captain Staples 
testified .that although the Ma.chine Records Unit had some 11 056 11 men 
doing work as code clerks (R.64,65), the unit had never to his know
ledge requested the transfer to it of enlisted men having that serial 
number (R.62). The men taken by the unit from the field had the serial 
number 272,400 or 401 (R.62,62)., The first of these represented a key 
punch operator and the last two a tabulating ma.chi:ce operator (R.62). 
There.were some men in the·ur.it having aerial numbers other tha.n the 
above, but witness did not know the details ot their a.s1ignment to 
the unit, and in 1JJ.Y event the unit did not request men outside th• 
three cla.ui!'.1.oa.tions stated (R.63), The unit did have sorno 11 genera.l 
clerks", tor which classification the serial number is 065. Some 
months after Sanchez• appointment, a table ot organization was "set 
up". It provi'ded tor aome 055 personnel (R,64). 

~hile at the unit Sanohe& did clerical work (R.10,25,30,51), 
inoluding oorr11pond.1no1, typing, reoord keepin;, a.nd general adminil• 
tra.tivt work (R,17,42,50). He tutU'ied tha.t in hil work tor aoouud. 
he ha.d nothing to do with ola11U'ied. matter, although he "probably" 
typed 1ome ma.tt1r1 ma.rlced "Contidenth.l II or 11Seoret 11 , but did not 
remem.ber very olearly (R.42), · 

• a • 
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Soon after Sanchez' promotion, accused asked Warrant Officer 
Stanley H. Rogers, .Headquarters ·western Defense Command, to help Sanchez 
find quarters, to do all he could for Sanchez, and to instruct him as 
far as possible. On several occasions accused asked Rogers about 
Sanchez' progress (R.27). Rogers testified that he saw some stencils 
out by Sanchez, that the work was "just average", that he did not· see 
Sanchez performing any other duties, and that the duty was "not adequate 
for a noncommissioned officer" (R.24,25,26) and could have been perforIOOd 
by any ordinary typist without previous training.(R.25). 

Major Eugene T. Adler, Adjutant General I s Department, ·Assistant 
Adjutant General, Western Defense Conunand and Fourth Army (R.28)," testified 
that in his opinion Sanchez was "not a competent clerk" (R.30)•..He formed 
this opinion as a result of several jobs of a clerical nature which 
Sanchez did for him (R.31). Witness added that since he had no exact 
knQwledge of the duties which Sanchez was performing for accused (R.32), 
he was "not competent" to judge Sanchez' qualifications "in his duties 
in relation to 11 accused (R.31). Hitness discussed with accused the 
question of placing Sanchez under the chief clerk, "so that he could. 
get instructions as to form and hov, to write letters" (R.31). Finding 
that this arrangement "wasn't working" (R.31), witness again discussed 
the :matter with accused, and they placed Sanchez under Mister Sergeant 
Darrel Cook, Headquarters Company, Fourth Army (R.38), chief clerk of 
the enlisted men's division, "for coaching him and teaching him how to 
do the clerical work in the office" (R.31). Sergeant Cook testified 
that he had been in -~he service for 25 years (R.38) and had been an 
administrative clerk for over 20 years (R.39). Sanchez was under his 
immediate supervision for not over ten days (R.38). l;iitness tried 
Sanchez out on typing, correspondence, and cutting stencils (R.40,41). 
He testified that 'Sanchez "had no ability" in the performance of 
clerical duties (R.38) and was not trained as an administrative clerk 
(rt.39). Although witness admitted that a person cannot becom~ an ad
ministrative clerk in ten days, he assumed that since Sanchez was a 
staff sergeant he would be partially trained as an administrative . 
clerk and would be able to perform his duties. Witness adrnitted that 
the mere fact that a man holds, the grade of sergeant does not neces-
sarily have any bearing on his qualifications as an administrative 
clerk, as line sergeants are ·often brought into headquarters and an 
attempt made to train them for administrative work (R.39 ). Witness 
further stated that he did not know what Sanchez' duties with accused 
were supposed to be (R.40 ). l..ajor Adler stated that his last dealings 
with Sanchez, about a week before Sanchez le~ (R.31), which was 
early in October (R.55; Pros. Ex. G), "very definitely showed that 
he had reached no cor.i.petenoy as a clerk" (R.31). However, witness 
admitted that with the tremendous expansion of the Army, the general 
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competency of clerks has become lc,,vered due to the shortage of experi
enced trained men {R.32). 

Sanchez testified that he had never operated "ths International 
Business machine--for the machine records 11 

• and had never before worked 
in a machine records unit {R.17.18). However, he had studied typing 
in ths "CCC"• used all his fingers• and had a speed of "a.round 7011 

• 

at which speed his work was "pretty accurate" (R.42 ). 

Accused told Warrant Officer Rogers that Sanchez was his 
brother-in-law, but made Rogers promise not to divulge this fact {R.24). 
Captain Staples did not learn of the relation.ship until "during the 
investigation" (R.56). 

As a. result of accused's further efforts• Sa.nchez was trans
ferred on October 13, 1942. to the 77th 1~chine Records Unit. Santa 
Ana, California. {R.10, 17,53-56J Pros. Bx. F.G). He was placed in 
the administrative section and continued in the same type of clerical 
work {R.17). First·Lieutenant Ralph Zimmerman, Officer in Charge, 
77th Ma.chine Records Unit (R.77), testified that Sanchez' work was 
poor and that he was not of 11noncoiillllissioned caliber" (R. 77-79 ). 
Witness also stated that Sa.nohez had 11little initiative" (R.81) and 
was not "competent" (R.80). Accused previously had told witness that 
Sanchez lacked experience but 11would work out all right" (R.77). 

Captain Staples testified.that accused requested witness to 
send him Sanchez' service record and A.G.O. Form 20. ffitnesa objected, 
a.a accused wa.a "not within ths command of the Machine Records lhit" 
and evidently not the proper cu.stodian of the documents. Witneas men
tioned that "the man's service record wasn't satisfactory", and accused 
sa.id "to tell no one about it". Thereupon witness forwarded the docu
ments to accused (R,66). The testimony does not indicate whether this 
took place before o~ a~er Sanchez' promotion, 

On or a.bout October 20, 1942, a.ccu.sed appeared before Lieu
tenant Colonel Hermann P, ~yer. Inspector Genera.l's Department. 
Colonel Meyer asked accused whether he understood "his rights under 
the 24th Article of War"• and either read the article of war to accused 
or handed him a copy. Accused said that he understood his rights (R, 
44), Accused stated to Lieutenant Colonel Meyer that he 11had been 
instrumental in arranging for the transfer of Private Sanche,. and 
having the man advanced to the grade of sergeant" {R.44). He stated 
further that he did so because he needed_ him "as a. secretary or in 
some such capaci'bJ 11 (R.45) and believed him "capable" (R.44). but that 
the "primary" or "main" reason was that Sanchez was his brother-in
law (R.44,45). 
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Accused was sworn as a witness at his own request. H9 reiterated 
that Sanchez was his brother-in-law and thnt he had requested Sanchez' 
transfer (R.197). He testified that he had not been able to get satis
factory noncommissioned clerical help (R.197,198). A mobile machine 
records unit was being activated for shipment overseas and it was vir
tually impossible for accused to secure tho services of a·person whom 
he oould trust ''with the information involved in such movements" (R.198). 
Accused made some inquiry and learned that Sanchez had performed general 
clerical duties in the "CCC11 and was qualified as..a general clerk 
{R.198,201). Ha discovered that Sanchez had done clerical work as a 
corporal. knew how to cut stencils and run a mimeograph machine. and 
was honest. trustworthy, and conscientious (R.198). Accused called the 
medical unit to which Sanchez belonged. and talked to the sergeant on 
duty. whose name accused did not remember. .The, sergeant. told-accused 
that Sanchez had been absent without leave twice (R.201), that he had 
been tried out at various jobs. and that he was "maladjusted because 
of homesickness" (R.202 ). Accused did not call the corrananding officer 
of the medical unit because he believed that speaking with the sergeant 
s~fficed (R.202). Aooused stated that Sanchez was separated from his 
wife and that she was pregnant. The separation seemingly had rendered 
Sanchez "incapable of adequately performing the duties of a olerk" 
{R.198 1 202 ). 

Accused relied partially on Sanchez' gratefulness as an as
sura.noe that the latter would work out satisfactorily {R.198). He 
did not sea or talk with Sanchez before the transfer (R.202), but upon 
Sanchez' arrival talked to him for some time and learned that in addi
tion to his other qualifications Sanchez could type, was 'neat in appear
ance, close-mouthed, and trustworthy {R.198,202). Accused told Sanchez 
that if he did not'"r:iake good", accused would reduce him to private 
and return him.to the field {R.198). Accused testified further that he 
had possession of and read Sanchez' service record (R.201,203). and did 
not remember holding it and failing to turn it over to the Headquarters 
Company until July (R.203). Accused further testified th.at he talked 
with Captain Staples the day nfter Sanohez' arrival, and that Captain 
Staples agreed to waive the staff sergeant allotment in the unit., made . 
no objection to the proposed promotion, and himself initiated the 11buck 
slip" requesting the promotion (R.198,199,203,204). The buck slip 
was processed in the ordinary manner through Hendquarters Ilestern Defense 
Command to Headquarters Special Troops, Fourth Army, which issued the 
promotion order {R.199,204J Pros. Bx. D). Accused did not bring the 
matter to the attention of Colonel Read, or anyone else at Headquarters 
Western Defense Command {R.201). 

Accused said .further that Captain Staples, as Officer in Charge, 
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had "promotional jurisdiotion11 over enlisted personnel in the J.aohine 
Reoords Unit and that aooused did not exeroise command over Captain 
Staples in this respeot and laoked the power to make Captain Staples 
"go through with it" had the captain objected {R.205). At the time 
of his a.otivities in conneotioh with the transfer and promotion, ac
oused did not feel that he was doing anything harm..tv.l. (R.199,201). 
He admitted having requested Warrant Offioer Ro~ers not to disolose the 
relationship between Sanchez and himself (R.201). . 

Aa to Sanchez' duties while working for aooused, the latter 
testified that Sanchez ma.de out and organizod reports, _out stencils, 
helped edit the 1Ta.ohine Records Bulletin, and mainly aoted'i.s confiden
tial clerk for the various movements of officers and men in the 1aoh1ne 
Records" (R.200). Sanchez' work was "very satisfactory'' (R.199,200). 
He was anxious to lea.rn and to do a good job. He was close-mouthed. 
There were never any "lea.ks ot intorma.tion regarding ahipments of men 
to unita or units oversea.a" (R.189 ). When a.ooused learned. or the lik:eli

_hocd that all Inspectors, ll!a.ohine Reoords Units, would be "pulled into" 
Washington, he felt that he should find a plaoe tor Sanchez a.nd there
fore recommended him "for the oa.,dre which went down to Santa Am." (R. 
199). 

b. Specifications 2,3,4,5,6, Charge I. 

On the dates involved in these specifications Private Alvin 
Stone belonged to the 1:S.ohine Records Unit, Loa Angeles, California., 
to which he had been transferred in April, 1942, and in which he 1erved 
a1 a. chauffeur (R.92,106,llO). On one occasion about three weeks a..t'ter 
his arrival at Los Angeles, Stone drove accused and e.nother officer to 
Ca.mp Young (R.22 ). On the way back the party viaited the Stone Liquor 
Store on .Hollywood Boulevard (R.92,93). The store was owned by Harold 
Stone, Alvin's brother (R.92,148), and managed by Nathan Stone, another 
brother (R.135,149). Harold Stone testified that each member of the · 
family had "a perfect right" to ta.lee liquor from the 1tore (R.152 ). 
Upon the oooasion of this v1sit, Alvin introduced aoouaed to Harold 
(R,83,149), 

On June 7, 1942 (Speoifioation 2), aoou,ed wa.1 in Loa Angele, 
a.nd. Private Alvin Stone wa.a acting as his oha.uf'f'eur (R.93,84). Printe 
Stone testi!'ied that aoouaed asked him a.bout the possibility of' getting 
a couple of' bottle• of' liquor. He wanted it to give to Colonel Read'• 
wife in order to keep 11in good" with the colonel (R.83,113,131,132). 
He add that 1he liked Ballantine Sootoh. He told witne11 that it 
witneu ''would be good to" a.oouud, he ''would be 100d" to witneu am 
that in oivUia.n lift 11if' fOU a.re good. to the bou", the bou will 
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·,e good to you" (R.93,113). Witness replied that he thought it possible 
to procure some liquor for accused (~.94,113). Nothing wa.s said about 
ptlrchasing the liquor, nor did witness offer to make a gift; of it (R.114). 
Arrived at the store during the afternoon at a time variously estimated 
as between 2 and 4 o'clock (R.94,95,112,139),·accused wa.s introduced by 
Alvin Stone to his brother Nathan (R.94,135). Accused told Nathan that 
he understood that Nathan was interested in getting into.the Army and 
that Nathan should let accused know when he received his draf't question
naire. Nathan said he would do so (R.94). Nathan Stone testified that 
accused then remarked about the stock of liquor on the shelves, men
tioning Ballantine's and "the different prices". Hitness told accused 
about them. Accused·seemed to be "quite interested" in trying gne or 
more bottles and witness asked accused if he wanted to try one. Accused 
said "Yes II and took a bottle of Ballantine' s and two bottles of "Cutty 
Sark" (R.135). Alvin Stone's testimony corroborated Nathan's on the 
obtaining of the liquor (R.94). The liquor was carried out to the car 
(R.136). Nothing was said about paying for or charging the liquor, no 
payment was made or offered, and the liquor was not charged nor the 
transaction recorded on the books (R. 95,116,135,136,139,141,152). 
Nathan Stone testified that prior to this occasion Alvin had said nothing 
about making a gift of arry liquor and that witness expected accused to 
pay for it (R.135), but did not ask for payment as he did not wish to 
embarrass his brother (R.136). So far as Ne.than or Alvin knew, no pay
ment was ever made (R.95,139). Ne.than Stone testified that the market 
value of the three bottles of liquor was about ~14 (R.140). After 
leaving the liquor store, Alvin drove accused to Clayborne Street, 
North Hollywood, to visit some friends {R.96). 

On or ·about August 8, 1942 (Specification 4) accused was in 
Los Angeles a.gain and asked .Alvin .Stone, who was drivine;, whether Alvin 
could obtain some more liquor for him (R.96,116). Alvin.replied that 

· he thought it could be arranged (R. 96). Accused did not offer to 
purchase the liquor (R.116,117). Somewhere between 2 and 4 p.m. they 
went to the store {R.95,96,140). Nathan was there, and accused in-· 
quired age.in about his draft; status and told Ne.than that if the latter 
would like to come to San Francisco to enlist, accused "would arrange 
everything" {R.96,136). Accused also told Nathan that he would be 
back the followin~ month and would age.in talk the matter over with· 
Nathan and "see what he could do" (R.137). Accused ma.de some remarks 
"a.bout the matter of liquor 11 (R.136) and the testimony of Alvin and 
Ne.than was, respectively, that accused mentioned that ·he "lia.d to ta.lee 
care of people in headquarters, a certain colonel" (R.96) and that 
he wanted the liquor "to keep the Colonel in good spirits" (R.136). 
Ne.than thought that accused named Colonel Read as the colonel referred 
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to (R.136). Thereupon three bottles of liquor were handed to aocused. 
Alvin "took the liquor off the shelves", Nath.an "put it in a bag", 
and Alvin and accused "took off" (R.96,97,117,137,140). The value 
of the three bottles of liquor was ~14 or $15, according to Nathan 
Stone (tl.140). As on the previous occasion, nothing was said about 
paying for or charging the liquor, no payment was made then or sub
sequently, and the liquor was not charged nor the transaction reoorded 
on the books (R.97,117,139,141,152). After leaving the store, Alvin 
drove aocused to the same plaoe on Clayborne Street whioh acoused 
had visited.on June 7 (R.96). 

Colonel Read, who, it will be recalled, was the Adjutant General, 
Western Defense Command, testified that on or about August 15, 1942, ao
oused and his wife attended a dinner at witness' quarters. Aooused pre
sented Mrs. Read, the oolonel 1s wife, with a bottle of Balla.ntine's 
Scotch whiskey, remarking that it was "for the purpose of ameliorating 
her suffering from a reoent tooth. extra.ction" (Pros. Ex. N). 

. -
On September 17, 1942 (Speci~ication 5), accused again being 

in Los Angeles, Nathan Stone notified Alvin by telephone of the receipt 
of his draf't questionnaire (R.97.98,138). Alvin informed accused, and 
as a result the two went to the liquor store that af'ternoon, arriving 
about 3 o'clock (R.97.,98,138). En route to the store accused asked 
Alvin whether .Alvin thought he could get accused some more liquor (R. 
98,117), to which Alvin replied th.at he thought he could (R.98). Nothing 
was said about purchasing the liquor (R.117). Upon arrival at the store 
accused advised Nathan about the best means of getting a release from 
his draf't cioard in order to enlist, told him whom to see at the draf't 
board, end explained how to "go about enlisting" (R.99,138). He told 
Nath.an 11to say nothing to anybody about this" (R.138). The conversation 
then turned to liquor (R.138) and accused said it ''would be nice if he 
could have some different bottles of liquor" (R.139). Grateful for 
acoused's help in connection with his enlistment (R.138,140), Nathan 
said, "Certainly you oan have it" (R.140). Aocused then selected about 
eleven or twelv~ bottles of liquor, which were packed in accused's 
valise and taken to the car (R.98,99,l00,139,140,141) • .Among them were 
some Balla.ntine's which acoused said was for "the Colonel" (R.140), 
and the store's last bottle of ~Cariocca Zombie" rum, which Nathan un
successfully "tried to talk him out of" (R.139 ). Nathan Stone testified 
that the value of the liquor taken was over ~50 (R.140) and th.at when 
he had offered to give acoused some liquor he had not expeoted aocused 
to take such a large quantity (R.142 ). Nothing was said about paying 
for or charging the liquor, and it was not charged, nor was the trans
action recorded in the books (R.100,139,140,141,152). Nath.an Stone 

· testified that he never received any money for the liquor (R.139 ) •. 
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Since Mrs •. Stone, the mother of the boys. was feeling very upset about 
Nathan's being drafted. accused and Alvin drove out to see her at another 
liquor store owned by Harold Stone (R.92,93.96,l00.141,148.149.150). 
There aooused attempted to reassure Mrs. Stone and told her that he.would 
see that Nathan "was well taken care of, that is·, that he would be enlisted 
without any undue hardships" (R.150) and that accused would see that Nathan 
was enlisted in the Machine Records Unit in San Francisco (Pros. Ex. 'u). 
Mrs. Stone was so gr.ateful that she gave accused a.bottle of coffee 
liqueur (R.101,150; Pros. Ex. M). Thereupon Alvin drove accused to his 
friend's house in North Hollywood and left him there (R.96,101). 

Nathan Stone testified that there were no other customers in 
the store during the three visits of accused (R.286-288) and Harold.Stone 
testified that he was informed of the liquor given to accused on each oc
casion and that no money was paid by accused until the check dated Decem
ber 20, 1942, hereinafter referred to (R.152) • 

. Shortly after the middle of September accused aided Nathan 
Stone in connection with his enlistment and Nathan finally enlisted during 
the latter part of September (R.142,143J Pros. Ex. J). 

On December 20, 1942, which was after the commencement of an 
official investigation of accused's activities. accused wrote a letter 
to Harold Stone, inclosing a check for f,40. The letter stated that the 
check was in payment for liquor delivered at the store "the middle of 
September11 and requested that an itemized ste.tement be sent if there 
were "any other money" due (Pros. Ex. L). 

On October 7. 1942 (Specifications 3.6). Alvin Stone drove 
accused and Captain Edward M. Richardson, Jr., Adjutant General 1s Depart
ment, Officer in Charge. 96th Machine Records Unit, Los Angeles (R.228). 
to Blythe. California (R.101). In the early afternoon end again around 
dinner time Alvin Stone saw accused take a drink, but accused was not 
intoxicated (R. lln .123-125,126). After dinner, while Captain Richardson 
was in the lavatory at a gasoline station (R.101) and accused and Alvin 
Stone were sitting in the car waiting for him (R.102), accused asked 
whether Alvin could get him three cases of "Scotch". saying that he 
wanted to give one case each to Colonel Read and Captain Richardson and 
keep one for himself. Alvin testified that he told accused that three 

· -cases would cost a lot of money - at least ~250, and that thereupon 
accused · 

"•••got burned up. He said 'You a.re an ungrateful 
s-of-a-b 1 • He says, 'You are also suspicioni~ my 
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brother, Jackson 1•.ayers, of s tealinr; four hu."ldred dollars 
worth of stamps'. I told him I didn't think he knew what 
he was talking about. Ha says 'If you don't olose your 
mouth, or if you go to higher authority, I am going to 
have you transferred overseas, and then' he says, 'I am 
going to put a slug in your back 111 (R.102 ). 

Ha also told witness that witness "was not worth a God dam, or something 
to that effect" (R.103). Then Captain Richardson ca.me out and before 
his arrival at the oar accused told witness to "Shut your damn mouth 11 

(R.102 ). 

Alvin testified that prior to this occurrence his relations 
with accused had always been friendly (R.103). 

That evening Alvin told his brother Harold about the incident 
and together they reported it to Frank quigley, a friend of theirs and 
brother of "Colonel Quigley".• Frank Q.uigley reported the matter to his 
brother the colonel (R.133,1~4,155,160). Shortly thereafter Alvin was 
called before 11the Captain" and told his\entire story (R.134). 

Accused testified that prior to\J'une, 19t12, he was scheduled 
to make a trip to the Los Angeles unit and 'that 11Colo~1el Quigley", 
Assistant Adjutant General "in this headquarters" askod accused "to 
say 'Hallo' to Alvin Stone" (R.206). The colonel so.id that he knew 
the family (R.206). ~rior to June accused ma.de the trip (R.207), and 
accused delivered Colonel Quigley's messaGe to Alvin, who seemed elated 
that the colonel remenbered him. Alvin was the driver of the recon-, 
naissance car in which accused rode (R.206). After accused ~d trans
acted some official business, Alvin, while driving accused to Glendale 

· Station, told accused of his close connections with Colonel Quigley 
and the Quigley fe.rnily. Alvin asked accused whether he would l~ke to 
take "a couple of bottles of liquor" with him. Accused refused (R.207). 
Stone's Liquor Store was visited by accused on this occasion, but · 
accused neithe~ purchased nor received any liquor (R.208). 

Around the tenth of June (Specification 2) aocused.was making 
another inspeotion trip in u:,s Angele,, and Alvin Stone again ''made the 
offer of liquor" which aoouaed a.ga.in refused (R.208). Thereupon Alvin 
and a.oow,ed agreed tha.t a.oousod 1hould buy two bottles of liquor at the 
wholosale price (R,206). Alvin instruoted accused to pay him rather 
than Nathan (R.209) and ,a.id he would turn the money over to Nathan 
(R. 215), Alvin arranged w1 th Nathan for the purchase of one or two 
bottles, Na.than was in thG store a.t the time. No Scotch whiskey was 
involved (H.209,210). Aooused paid Alvin in the store. Payment; wa.s 
ma.de in bills and a.ooused gave Alvin the exaot a.mount due. Alvin put 
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the money in his pocket and did not ring it up on the cash register. 
Accused had no recollection of the amount (R.210). Apparently Nathan 
did pot see accused make the payment (R.212). Other customers were 
in the store, and N~than was waiting on them (R.211). Accused knew 
that Nathan was manager of the store. Accused d,id not "make known 11 

· 

\o Nathan; Harold, or any other member of the Stone family the fact 
tha.t he had paid Alvin (R.214). He denied.having said that he was 
buying the liquor for 1,Trs. Read and testified that he mentfoned neither 
her name nor Colonel Read's (R.210). He did not remember whether he 
was driven to North Hollywood to visit a friend after leaving the 
store (R.216). 

On or about August .8, 1942 (Specification 4), accused was in 
Los Angeles again and visited the-Stone Liquor Store, where he purchased 
some liquor (R.217). His recollection was that he bought a bottle of 
Ballantine' s Scotch, wrapped as a gift, and that there 11might have been 
another bottle" (it.218 ). As on the previous occasion he made payment 
in cash to Alvin (R.214,217), who put the money in his pocket (R.218 ). 
The payment was made in paper money, and, as in the previous transac
tion, he received no change, as the amount came out 11 just even 11 (R.218). 
Nathan was present in tho store (R.214,217), but was busy with oth~r 
customers (R.217). Accused "forgot about" paying the government tax 
and the 3% sales tax (R.218). Accused did not 1hiake known11 to Nathan, 
Harold, or any other member of the Stone family the fact that he had, 
paid Alvin (R.214). 

On or about September 17, 1942 {Specification 5), accused made 
another trip to Los Angeles {R.219). wVhile they were at the Los Angeles 
Ma.chine Records Unit, Alvin asked accused about getting some more liquor. 
Accused said that he wanted about six bottles, as he wished to give a 
party. He told Alvin that he did not have enough cash to pay for the 
liquor and asked whether it would be satisfactory if he paid·for it· 
"around the first of the month, or afte.r the first of the month 11 (R. 
219,223,224). Alvin said it would be e.11 right (R.219,223). Accordingly, 
they stopped at the liquor store and accused bought eight or nine bottles 
of liquor (R.219). His recollection was that there was some Scotoh, rum, 
and bourbon (R.220), He ma.de no payment at the time {R.219). No list 
of the merchandise was made and no total computed (R.223). Alvin "Gold. 
accused that the liquor would cost between ~35 and ~O, but accused never 
received a bill for it {R.220,223). Accused corroborated the prosecu-

. tion's testimony concerning the visit to Mrs. Stone at th~ other store 
(R.220). Accused did not pay for the liquor 11around" the first of 
October because he was very busy and the matter slipped his mind (R. 
221,225). Thereafter he delayed paying because he had learned of a 
contemplated investigation and felt that there might be some connection 
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between 

"the payment of the liquor and what was happening in 
Los AngelesJ in other words, I felt if I paid this 
that I would be back-tracking on something that might 
have come up". (R.225). 

He oorroborated the prosecution's evidenoe about the December 20 pay
ment by check (R.220J Pros. Ex. L). In his examination before the 
Inspector General, he said that the reason he'did not pay at the time 
of the purchase was.that he had no blank oheoks. He did not inquire 
whether the Stones had any blank checks (R.224). 

Accused testii'ied that he was certain that the visits to the 
liquor store were in the late afternoon, although not certain whether 
they were after six o'clock (R.220). 

In his examination before the Inspector General, accused said 
that his liquor dealihe;s had been with Nathan Stone and he denied having 
had arzy- liquor dealings with Alvin Stone (R.215). 

In connection with Speoifications 3 and 6, Charge I, Captain 
Richardson testified for the defense. He testified that he and accused 
visited the l:IJachine Records Unit at Los Angeles on or about October 7, 
1942, and took a trip to the Desert Training Center, on which trip 
Alvin Stone was the driver (R.228,229). 1','itMss believed that around 
5a30 p.m. accused had a bottle of beer and witness stated that aocused 
had no other liquor during the day and did not have a bottle in his 
possession shortly before dinner (R.229-234). "i,'hen witness rejoined 
acoused after ooming out of the lavatory at the gas station, witnesa 
did not observe anything peouliar in accused's demeanor and did not. 
smell alcohol on aooused's breath or see a bottle in accused's possession 
(R.233-235). On oross-examination it developed that witness had told the 
Inspector General that he did not recall this particular evening (R.240). 

Captain Lawrenoe L. Hill, Adjutant General's Department, 
~aohine Heoords Unit, 2nd Armored Corps, San Jose, California, testified 
(by ~tipulation) that he saw accused at the Desert Training Center, 
California, on Ootober 7, 1942, from 2 p.m. until about 4a30 p,m,, a.nd 
that aooused ''was not intoxicated and gave no evidence••• of having 
partaken of any a.looholio beverag;e 11 (R.258J Def, l:!:x. 1), 

Accused testified that he did not drink any alooholio beverage 
except beer. on the entire trip and had no liquor in his possession. He 
drank only two bottles of beer during the trip and one was after the 
arrival at Camp Young that night (R.247,248). While the party was at 
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the gas station, Captain Richardson was away from the others only three 
or four minutes {R.249). During that interval Alvin Stone asked accused 
his opinion of the future of the machine records units, to which accused 
responded that all able-bodied machine records officers and men would go 
overseas with mobile machine records units. Thereupon, Alyin aske4 
accused whether accused thought it likely that Alvin would go. To this 
accused replied a 11 There are no exceptions. It is the general policy of 
sending as many able-bodied men as possible to combat duty!' (H.249). 
During the conversation accused made no request upon Stone for any 
liquor and did not use the language alleged or any other insulting or 
abusive language (R.250). 

c. Specifications 7 and 8, Charge I. 

Private First Class Harrison Keith laiken, Headquarters Company, 
4th Anny, was company clerk of Headquarters Company at the Presidio of 
San Francisco, on October 12, 1942. On or about t.11at date he· received a 
telephone call asking that he have Private N~than Stone call accused. 
He gave the message to Nathan Stone (R.164). Nathan Stone testified that 
he thereupon called accused. - Accused, told witness that he had heard rumors 
of an investigation and that if witness were called upon by the Inspector 
General, 11 You had better tell the Inspector General that I paid for that 
liquor in cash" (R.145). Because he was afraid, wituess a.a.id he would do 
so (R.145). However, when subsequently he was called before Lieutenant 
Colonel 1''rancis B. Linehan, Inspector General's Department., he told the 
truth (R.146). 

On November 28, 1942, Sergeant Charles L. Fisher, Ma.chine Records 
Unit., was sergeant of the guard at California Hall (R.162). Some time a~er 
8 p.m. accused came to the building and asked for Nathan Stone. Nathan 
was located and accused said to him,. "Come into the office, I want to talk 
to you" (R.163). They went into the office of 11Captain_Bruce 11 {R.146,163) 
and ca.me out about 15 minutes later (R.163). Nathan Stone testified that 
accused took him into Captain Bruce's office and asked him what he had 
told the Inspector General. Witness 11rather lied11 to accused (R.146 ). 
Accused asked witness whether he had told the Inspector General that ac
cused had paid for the liquor. Witness told accused that he had said so 
(R.146). Accused also asked witness whether witness had told the In
spector General 11about the time 11 (R.148). Witness testified that ac
cording to his recollection he stated to accused that he had told the 
Inspector General that the transactions occurred after 6 o'clock. Wit-
ness testified that in fact they did not occur after 6 o 1clock (R.148). 
Accused told witness to change his testimony before the Inspector General 
(R.146,287) and attempted to persuade him to oha.nge his statement regarding 
the time when accused came into the store and to say that accused had paid 
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for the liquor (R.287). Aocused said to witness a "'You be sure to tell 
the Inspector General that the time was after six p.m. 111 (R.146,288). 
Viitness said he 11would do that too" (R.146). 

Accused testified that on or about Ootobet 12, 1942, he talked 
to Nathan Stone on the telephone (R.258,259). Aocording to his recollec
tion he asked Nathan hovr the latter was getting along. Nothing was said 
with referenoe to Nathan's prospective testimony before the Inspector 
General (R.259). In fact, at that time acoused was not aware that any 
investigation about the liquor transaotions was in progress nor that 
witnesses had been interviewed on the subjeot (R.260-264). He knew that 
there was some kind of an investigation whioh affected Nathan, but 
"didn't knew how" (R.263). 

On cross-examination accused admitted that about Ootober 9, 
Colonel Read informed accused that the Chief of Staff, Southern Cali
fornia Seotor, had requested an investigation of the Los Angeles Machine 
Reoords Unit, although accused also testified that he was not sure of 
th~date and not sure whether his informant was Colonel Read (R.262). 
Accused also admitted having stated to the Inspector General that he 
had never made any telephone calls to Nathan ~tone. He explained this 
by sa.ying that he had called Nathan's company and le.rt word for Nathan 
to call him (R.260). He was also confronted with a statement to the 
Inspector General that he did not remember whether he had ever talked 
with Nathan over the telephone from his office to California. Hall. 
He explained this by sayine; that he had spoken to hundreds. of men on 
the telephone and did not remember every conversation (R.261). 

. With reference to November 28, accused admitted having talked 
with Na.than Stone in the evening in Captain Bruce's office at California 

· Hall (R.264,266). He :may have said to Na.than, 111.ay I speak to you?", 
or similar word1 (R.267). No one was present except accused and Nathan 
(R.266). Accused took Nathan into Captain Bruce's office instead of · 
talking with him in the hall in front of the sergeant because he "thought 
it would be nioer 11 for Nathan to talk with accused in the office (R.268).' 
They were in the office only a.few minutes (R.268) and the conversation 
concerned how Nathan was getting along (R.265,270). Na.than also remarked 
that Alvin "was getting crazier every day" and 'was running around in 
circles" (R.265,266 ). Ho mention was made of the investigation (R.221, 
266) and there was no discussion regarding the liquor or whether the 
liquor had been obtained prior .orsubsequent to 6 p.m. (R.266,269-271). 
On November 28, accused knew that an investigation had begun into the 
facts surrounding his obtaining liquor from the Stones (R.266), and 
he testified that by that date the Inspector General "might have" told 
him the allegationa a.gair.st him, namely that on certain n.fternoon.s he 
had obtained liquor without paying for it (R.267). Accused explained 
his seeking out Nathan on November 28, by saying that even after the 
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investigation conducted on October 20, hp wa3 still oonoerned with Nathan's 
welfare and continued to talk with him despite the accusations nade against 
accused by the Stone family•. He testified, "I was still interested in 
this boy I had enlisted into the Arey-" (R.267). It was pointed out to 
accused that he had stated to the Inspector General that he had received 
the liquor on or a.bout September 15 afters o'clock (R.221). Accused tes
tified that he was certain that the visits were late in the afternoon 
but not certain that they were after 6 o'clock (R.220) • 

. In rebuttal, Nathan Stone testified that he did not tell accused 
that Alvin "was getting crazier a.nd crazier••, and that Alvin's na.nu:, was 
not even mentioned in the conversation (R.286,288). 

d. Speoifioations· 1,3,4,5, Charge II. 

Aooused's "A.G.O. No. 66-111 card, entitled 11 0.fficer•s and Warrant 
Officer's Qualification Card" shows that accused was interviewed on May 
18, 1942, by Major Ellis G. Piper, Adjutant General's Department (Pros. 
Ex. R) · (Specification 5). It was stipulated· that Major Piper V(OUld tes
tify that he was the classification officer who interviewed accused and 
that he had no reoollection of any of the statements Ill8.de to him (Pros. 
Bx. T). The qualification card shows accused's date of birth as July 
14, 1903, and shows a degree of "J.D. 11 from the University of Chica.go 
(Pros. Ex. R). It was stipulated that the official birth re.cords of· 
Cook County, Illinois, give October 7, 1906, as the day of accused's 
birth (Pros. Ex. S). It was further stipulated that B.c. IS.Iler, Regis
trar of t~e law School, University of Chicago, would. testify that the 
records of the law school indicate that accused attended the school from 
1930 to 1934, was ~ropped for poor work, subsequently reinstated, completed 
approximately three years of law work, but did not qualify for or receive 
a. law degree (Pros. Ex. u). 

Accused testified that on a previous occasion he had given 
July 14, 1903, as his date of birth in order to appear over 21 years of 
age and thus be eligible for the Enlisted Reserve Corps without the per
mission of his parents (R.278). His correct date of birth was October 
7, 1906. He explained all this to Major Piper, who asked whether he 
wanted to put down the correct date r~ther than the one appearing in . 

'Army records. Accused said that he did not wish to put down the correct 
date (R.277). Major Piper then said, "Vfell, if you wa.nt it that way, we 
will j~st leave it 11 (R.278,279), and it was so entered (~.278). 

Accused admittedly told J;ajor Piper to "put down" that accused 
had received a J.D. degree. This was an inadvertence. Accused's inten
tion was merely to record that he had spent three yea.rs _in law school. 
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Although he did not graduate, three years in law school entitled him to 
talce the Illinois Bar examination. He testifieda "It was merely to 
record on the card I had law experience, and without any attempt to 
defraud anybody" (R.278). He actually attended le:w school for three years, 
- one prior to graduation from college and two thereafter (R.278). Ac
cused understood that when he signed the card he was making an official 
statement (R.279). 

During the early part of June, 1942 (Specification 3), Jack
son :,'!ayers, accused's brother (R.275), was on duty in the Los Angeles 
office of the I,achine Records Di vision (R.84) and was a. technician 
grade five {R.195,196). Captain Staples testified that accused tele
phoned him and informed him that he wanted Jackson Ma.yers promoted 
(R.83,86,89,90). Captain Staples told accused that such a promotion 
should be approved by Jackson Mayers I commanding officer in Los Angeles 
(R.84,85) and at the request of accused, witness twice telephoned Jack
son I:ta.yers I comr,i.andinr; officer, who, according to witness, disapproved 
the contemplated promotion. Accused reiterated his desire that his 
brother be promoted, and witness continued to insist that any such ac
tion should be taken through Jackson 1ayers' commanding officer (R.85, 
86). On June 25, 1943, an order was issued from Headquarters Special 

· Troops, Fourth Army, promoting Jackson Uayers to sere;eant {Pros. Ex.I). 
Captain Staples did not believe that the promotion "cleared through" 
him (R.86). Jackson Mayers I name was not on the letter of June 20, 
1942, written by the Officer in Charge, 1la.chine Records Unit, Los 
Angeles, recor.JO.ending a number of enlisted men for promotion (Pros. Ex. 
Q). However, the initials of the Corunandant, Headquarters Special 
Troops, were apparently on the promotion order (R.187,188,192). All 
names on the promotion order except four, one of them Jackson Mayers, 
were substantiated by check slips or letters requesting the promotion 
(R.179,186). In a statement under oath, made at San Francisco to 
Lieutenant Colonel Herman P. ~yer, Inspector General 1 s Department, on 
October 20, 1942, in connection with an official investigation, accused 
denied having requested Captain Staples to promote Jackson i,!ayers to 
sergeant (R.82,83). Before making the statement aocused was handed a 
card contain.in~ a copy of Article of War 24, which he studied. He 
told Lieutenant Colonel 1'.ieyer that he was "thoroughly familiar" with 
his rights under that article (R.83). 

For the defense, Jackson Mayers testified that he had no know
led~e of any request for his promotion to the grade of sergeant made by 
accused. Accused testified that he did not, on or about June 30, 1942, 
request Captain Staples to promote his brother Jackson !,1ayers to the 
gre-de of sergeant (R.275 ). 

On December 12, 1942 (Specification 1), accused appeared 
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before Lieutenant Colonel Francis B. Linehan, Inspector General's Depart
ment, pursuant to an order issued by the Comma.nding General, Western 
Defense Command and Fourth Army, for a supplemental investigation of 
alleged irregularities on the part of personnel.in the Ma.chine Records 
Unit (R.180). Lieutenant Colonel Linehan testified that he explained 
"his rights" to accused and instructed accused as to his right to remain 
silent and to have any statement he might give used against him, pur
suant to Article of War 24. Accused expressed fa.nriliarity with Article 
of Yia.r 24 and with his rights (R.181). Under oath (R.182) he told 
Li.eute~t Colonel Linehan that on three occasions he stopped at the 
Stone Liquor Store and received liquor. He said that the liquor was 
paid for with the exception of the last batch, which he r·eoeived in 
September. As to that, he did not have enough money with him to make 
payment, and he intended to pay for it after the first of the month 
by check {R.181). 

Specification 4. Captain Staples testified that about September 
22, 1942, he .mailed ~392 worth of United States postage stamps from the 
San Francisco Tuia.chine Records Unit to the Los Angeles unit (R.168). The 
stamps were sent by air mail, special delivery, and were registered and 
insured (R.169). lnclosed was a letter of transmittal to the Officer 
in Charge of the Los Angeles unit requesting acknowledgment of the re
ceipt of the stamps by indorsem:1nt (R.169; Pros. Ex. 0). The San Fran
cisco office received the United States Post Office Department registered 
mail return receipt, which acknowledged receipt· of the package. About 
a week or ten days after the transmittal, the attention pf witness was 
called to the fact that the formal receipt (by indorsement) of the 
original letter had. not been received (R.169). Witness communicated 
with Captain Richardson of the Los Angeles unit, who reported that the 
stamps had not been received by the unit (R.169,170). Witness notified 
accused and suggested that the matter be reported to Colonel Read, but 
accused directed that they await the result of Captain Hioha.rdson's in
vestigation. After a thorough investigation, in which he "turned prac
tically all the files up side down", Captain Richardson reported to· 
witness that he could find nothing indicating that the stamps had ever 
reached the unit (R.170), and witness stated that he never knew whether 
the stamps eventually were found. 1'fitness discussed the matter with 
accused several times and accused still did not say whether it should 
be reported to Colonel ii.ead. Witness stated that the formal return 
receipt from the post office "cleared our books", but the."!; aocused 
decided that the books should be "cleared formally by our formal re-
turn receipt" • .At length, accused directed witness to prepare a dupli
cate receipt "to clear our books formally" (R.171 ). The reoeipt was 
prepared and sent to Los Angeles (R.171), probably arouno. October 1 
or 2 (R.176). About October 7 or 8 the original duplicate receipt 
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arrived back at the San ~rancisco office. Captain Staples testified 
that he showed it to accused. Ha and accused then decided that this 
was not the proper method to clear the books, whereupon accused in
structed witness to destroy the duplicate receipt. Accordingly, wit
ness burned the document (R.171,173,177). A copy of the duplicate re
ceipt, showing by first indorsement, "Receipt Acknowledged", was intro
duced in evidence (R.172; Pros. Ex. P). No report was ever ma.de of the 
destruction of the receipt (R.173). Sometime af'ter October 9, accused 
told witness that "something had come up in Los Angeles" (R.174) and 
that the loss of the stamps should,be reported to Colonel Read (R.173, 
174,178).· Witness reported the loss to Colonel Read (R.174). Sub
sequently accused told witness that the 11incident11 of the duplicate re
ceipt should not be discussed, and that anyone connected with the matter 
should be instructed to say nothing about it (R.174,175). Consequently, 
witness instructed the persoilllel who had been connected with the prepara
tion of the duplicate receipt to tel.l no one about it (R.174). Accused 
did not recall whether this was before or af'ter the investigation was 
"actually started 11 (R. l 75). 

On December 20, 1942, in the course of the investigation by 
Lieutenant.Colonel Linehan, accused, being under oath, stated to Lieu
tenant Colonel Linehan that he did not recall any such duplicate re
ceipt having been prepared and that he did not see any such document. 
later, during the same interview, he said several times that he did not 
know of the existence of a duplicate receipt. Still later in the inter
view, accused admitted that he "had knowledge of the duplicate receipt's 
being sent", but did not remember seeing it and did not recall its being 
burned (R.183, 184). /lihen Lieutenant Colonel Linehan showed accused 
Prosecution's Exhibit P, the copy of the duplicate receipt, and asked 
accused whether he knew of the existen~e of the original copy of the 
duplicate letter and first indorsement, accused said he didn't remember 
"that particular piece of paper at all" (R.183). · 

With reference to Specification l, Charge II, accused admitted 
telling Lieutenant Colonel Linehan that he paid cash for all the. liquor 
except that received on the last occasion. Accused testified that his 
statement was the truth,inasmuch as he .did pay cash for all the liquor 
except that obtained on September 17 (R.272). 

With reference to Specification 4, Charge II, accused testified 
that in the interview of December 20, 1942, he did tell the Inspector 
General that he had no knowledge of the duplicate receipt. Accused tes
tified that he had no "positive knowledge" of the existence of the dupli
cate receipt, although he had heard rumors about the matter (R.276,277), 
the substance of the rumors being that there had been a duplicate receipt 
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11in an attempt to cover up 11 (R. 2 76). 

A number of persons ·testified by stipulation that accused's repu
tation for truth and veracity was excellent and that he was honest. upright, 
and reputable (R.280J Def. Ex. 2). 

Captain Richardson, First Lieutenant Ralph Zimmerman, 77th-Yachine 
Records Unit, Santa Ana. California (R.254), and Jackson Ml.yers all tes
tified that Alvin Stone.'s reputation for truth and. veracity was poor (R. 
235,240.246.254). However. Captain Richardson admitted that he had re
tained Alvin Stone as staff sergeant for several months, during which , 
time he had no complaint about Stone's truthfulness. Captain Richardson 
also admitted that he himself had been punished as a result of tht3 inves
tigation into the affairs of the Ma~hine Records Units (R.241). Lieu
tenant Zimmerman admitted having known accused previously. He also ad
mitted that his statement under oath to the investigating officer that 
he had known accused in college was untrue (R.255-2571~ · 

Captain Richardson testified that af't~r the~investigation had 
commenced, Alvin Stone told him that he was going to c;lo everything in 
his power to see that accused was punished (R.235,g:56), and Lieutenant 
Zimmerman testified that on October 7 Alvin Stone ·s6'.1,id that he was "out 
to get" accused (R.254). Jackson Mayers testified ·that he saw Alvin 
Stone on the evening of his trip with accused and Captain Richardson· 
(October 7); that Stone was very excited; that Stone told witness that 
accused had informed Stone that he 11 waa going to' be transferred out"; 
and that Stone said.that "nobody could do this to him". Stone also told 
witness th.at 11he was going to do everything in his power to get" accl,1.sed' 
(R.245). 

Accused testified that in his opinion Alvin Stone was a neurotic 
and that he "deliberately refused to learn aizything about Machine Records 
so that there would be no possibility of him being selected as· a likely 
man for the Mobile Units" (R.250). Alvin Stone testified that he never 
refused to learn the operation of the ma.chines at the Ma.chine Records Unit 
and never stated that he would refuse to learn their operation in order 
to avoid overseas duty (R.129). 

. 4. a. With reference to Specification 1, Charge I, the evidence 
shows clearly that accused knowingly caused the transfer of Sanchez, his 
brother-in-law, as alleged•.The Specification also alleges that he 
"wrongfully" caused the transfer. The trans.fer was effected by accused 
in some mysterious manner without consulting either Captain St_aples or 
Colonel Read, the Adjutant General. Although this.of itself would not 
necessarily brand accused's actions as 11wrongful", nor would the mere 
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fact that Sanchez was the brother-in-law of accused, the transfer and 
promotion were each a part of the same plan, and if the whole plan was 
wrong:f\ll, so was each part of it. The Specification alleges that at 
about the time and place of the transfer and assignment, accused caused 
the promotion of Sanchez to staff sergeant, knowing that he did not 
possess the requisite experience and qualification for that grade. If 
this be-true, there is no doubt of ~he wrongfulness of accused's ac
tivities in connection with the transfer and promotion. That accused 
11 caused 11 the promotion is clear from the evidence. It is equally clear 
that Sanchez did not possess the requisite experience and qualifications 
for the grade in the line of work to which he was assigned. Although 
Sanchez may have handled some 100.tters for accused not requiring any 
particular clerical ability and experience, the evidence shOW's clearly 
that his main work was of a clerical nature and that he was pathetically 
poor at it. Even accused recognized this, for on more than one occasion 
he enlisted the aid of a noncommissioned officer to attempt to instruct 
Sanchez in his duties. Accused's testimony relating to the satisfactory 
nature of Sanchez' services ~s contradicted by accused's own calls for 
help and by the testimony of the unbiased witnesses. Even a~er the 
transfer of Sanchez to Santa Ana, his work continued to be poor. 

The evidence convinces·the Board of Heview beyond a reasonable 
doubt that accused knew that Sanchez did not possess the requisite ex
perience and qualification for the grade of staff sergeant in a ma.chine 
records unit. Since accused had never met Sanchez and apparently knew 
little about him, he had no positive knowledge on which to base a judg
ment that Sanchez was entitled to promotion. He kne:w that Sanchez had 
never worked in a machine records unit and the information which he ob
tained from the unidentified sergeant of Sanchez' medi~al detachment 
gave no foundation for a belief that he was worthy of promotion. Had 
accused been sincere in his activities, he would have communicated with 
the commanding officer of the medical unit, but he carefully avoided 
doing so. Accused had possession of Sanchez' service record, and in all 
probability it contained an indorsement showing Sanchez' unsatisfactory 
rating {par. 29, .AR 345-125,.Changes No. 7, Nov. 2, 1942), for his com
manding officer, when a witness, characterized him as very unsatisfactory. 
However, since there was no definite proof of such an entry, the Board of 
Review dismisses the possibility as an element of proof. Accused was 
secretive about the relationship between Sanchez and himBelf and, con
trary to instructions, did not submit the request for promotion to 
Colonel Read. Had he honestly believed in Sanchez' worth, he would have 
been open and aboveboard about the promotion, for the mere relationship 
between the two would have been no obstacle to Sanchez' advancement. 
Accused himself admitted that the main reason for his actions in procuring 
the transfer and promotion was the br_other-in-law relationship. 

- 26 -



(91} 

In the opinion of the Board of Review the allegations of the 
Specification were proved beyond a. reasonable doubt • .il.ccuaed's conduct 
was ~rejudicie.l to good order and military discipline under Article of 
·.Yar 96. 

b. Specifications 2,3,4,5,6, Charge I. 

The evidence for the prosecution clearly. .proves. that e.t the 
plaQe end time alleged in Specification 2, accused solicited and received 
a donation of liquor from Private First Class Alvin Stone as alleged. 
Although the store was owned by Harold Stone and managed by Nathan Stone, 
each member of the family had a right to take liquor from the stor& and 
although Nathan actually delivered the liquor to accused, the solicita
tion was made to Alvin and it was Alvin who in fact nia.de the donation. 
The donation and receipt of the liquor from Alvin Stone &a all~ged in 
~pacification 4, and the solicitation as alleged in Specification 6 
were likewise proved beyond a reasonable doubt. Accused's story that 
the liquor was taken by way of purchase rather than gift does not ring 
true. Accused's testimony that he paid Alvin on the first two occasions 
and had exactly the correct a.mount is not worthy of belief. Had Alvin 
been paid, there is no reason to suppose that he would have kept the 
money and cheated his own brothers, and the latter testified that no 
payment was received by them. The check which accused sent som3 months 
later, in the midst of an investigation into his affairs, was patently 
an afterthought. 

"ifith-.;~;spect to Specifications .3 and 6 the evidence for the 
prosecution clearly proved that accused solicited a donation of the 
liquor as alleged in Specification 3 and that he used the abusive lan
guage toward Alvin Stone as alleged in Specification 6. Although accused 
denied this and indicated that the conversation between Alvin.Stone iµid 
himself related to the probability of Alvin's being sent overseas, Stone's 
testirr.ony, considering the whole background of their relationship and 
the previous liquor transactions, seems far more credible. It is almost 
inconceivable that Stone.would conjure up such a tale merely because of 
the probability of service overseas, especially as there would be no 
reason for him to think that accused was responsible for the situation. 
The evidence of Alvin Stone's poor reputation for truth and veracity · 
was uncertain and expressed by obviously biased witnesses. The Board 
of heview has no doubt of the correctness of the court's findings on· 
Specifications 2,3,4,5, and 6•. The aots therein oommitted were to the 
prejudice of good order and military discipline in violation of Article 
of War 96. 

o. Specifications 7 and 8, Charge I. 

The evidence clearly proves that on the respective dates and 
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at the places alleged in Specifications 7 and 8, accused attempted to 
induce Private Nathan B. Stone to testify falsely before the investigating 
officer, as alleged. Since the liquor was donated, ~ot purchased, and 
since the evidence showed that accused's visits to the liquor store were 
between 2 and 4 p.m., it is clear that an attempt to induce Nathan Stone 
to testify to something different was an attempt to make him testify 
falsely. Accused's testimony that his endeavors to communicate with 
Nathan Stone during the critical days of the investigation arose from 
his concern over Nathan's welfare and progress in the'Army is unworthy 
of belief. The evidence does not show the materiality or the statement 
that accUQed bought the liquor after 6 p.m., .but remarks by counsel in
dicate that the purchase or liquor before that hour violated orders of 
the Commanding General (R.266). Specifications 7 and 8 might properly 
have been laid under Article of War 95, and undoubtedly amounted to a 
violation of Article of Viar 96. 

d. Specifications 1,3,4,6, Charge II. 

The evidence, for both the prosecution e.nd defense 1howa that 
accused testified before the Inspector General as alleged in Specification 
l. The evidence for the prosecution already referred to shavs that this 
testimo:rzy- was false. 

With referenoe to Specification 3, the evidence olearly proved 
that, as alleged, aoouied told the investigating offio,r that·he did not 
request Captain Staple, to promote Jackson Mayer,, aoou1ed'1 brother, to 
the grade of sergeant, The evidence for the pro1eoution show, that he 
did make suoh a request, and, de1pite acoused 1s denial thereof, it 1,· 
reasonable .to believe that Captain Staples, who had no rea1on what1oever 
to lie about the matter, was telling the truth. The fact that the promo-
tio~was subsequently ·effeoted lends oredence to this teatimo:rzy-, 

The evidence relating to Specification 4 shows that accused 
not only knew of the duplioate receipt referred to therein, but ordered 
its preparation, saw it, and instructed Captain Staples to burn it. 
Before the investigating officer he stated under oath that he did not 
recall or see such a document, and he stated several times that he had 
no knowledge of its existence. His subsequent admission that he had 
knowledge of the receipt did not purge the offense. 

With reference to Speoifioation 6, aooused signed his qualifi• 
oation oard whioh, as he knew, oontained two 1tatements oontrary to faot, 
Sinoe by his own ad.lni11ion he knew that in signing the oard he wa.1 making 
a.n offioial statement, the intent to deoeive may be inferred. There 11 
no direct evidenoe that he deoeived or intended to deoeive :Major Piper 
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with rererence to the date of his birth and according to his own testimony 
he told the truth about it to ~Ajor Piper. but the other allegations were 
olea.rly proved and the varianoe wa.a iilllll8.teria.l. 

The four specifications constituted violations of Article· of 
War 95. 

5. The Board of Review has considered a letter from accused's ~~fe, 
Fredericka Mayers. to the Commanding General, Wesiern Defense Comme.nd, 
dated February 6, 1943,·and attached to the record of trial. The Bos.rd 
has also considered a brief' filed on behalf of aooused by :Mr. Joseph A •. 
Padway, Washington, D.c. • counsel for accused. 

6. War Department records disclose that accused is 39 yea.rs of' ~ge, 
but actually, as shown by the record of trial, he is 36 yes.rs of age. He 
graduated from the University of Chica.go and attended the law .school of' 
that university. but did not graduate. He obtained the degree of Doctor 
of Philosophy from the London School of Economics and Political Science. 
He was a member of the I::nlisted Reserve Corps for approAimately three 
yea.rs. On October 2, 1928. he was appointed a second lieutenant. Infantry 
Reserve, and on February 1. 1934, was promoted to first lieutenant. On 
November 13, 1935, he was transferred in grade to The Adjutant General's 
Department Reserve. On April 17, 1939, he was promoted to captain. He 
entered on extended active duty on February 11, 1941, and was promoted 
to major on February 1, 1942. In recommending accused for promotion to 
major his conmianding officer designated his performance as Officer in 
Charge, First Corps Area, li..chine Records Unit, and Inspector, 1Rchine 
Records Unit, Fourth Zone, as superior. 

7. The court was legally constituted and had jurisdiction of the 
person and the subject matter. No errors injuriously affecting the sub
stantial rights of accused were committed during the trial. The Board 
of Review is of tl}e opinion that the record of trial is legally sufficient 
to support the findings of guilty, as approved by the reviewing authority. 
and the sentence and to warrant confirmation thereof. Dismissal is manda
tory upon conviction of violation of Article of.War 95 and is authorized 
upon conviction of violation of Article of War 96~ 

~'Judge Advooote. 
' l~=· Judge Advocate. 

~~..w:z;;...~--=----·~..;.,,,~~..._~~o::::;:;~. Judge Advocate. 
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1st Ind.. 

War Department, J.A..G.o., JUtJ 7 19.43 - To the Secretary of War. 

1. Herewith transmitted for the action or the ·President are the 
record of trial and the opinion ot the Board of Review in the case of 
Major Ben M. Mayers (0-256243 ):, Adjutant General's Departll!ent. 

, 2. I concur in the opinion of the Board of Review that the rec
ord or trial is legally sufficient to support the findings of guilty 
a.s approved by the reviewing authority and the sentence an:i to warrant 
confirmation thereof. I recommend that the sentence be confirmed, but 
that the forfeitures and confinement be remitted and that the sentence 
as thus modified be carried into execution. 

3. Inolosed are a draft of~ letter tor your signature trl.llS•. 
mitting the record to the President for his action, and a form of 
Exeoutive aotion de1igned to car17 into effeot the recommendation 
hereina.bove made, ahould auoh action :meet with approval • 

..AL,.,,o-

lvron c. Cramer, 
Ma.jor General, 

The Judge Advocate General. 
3 Inola. 

Inol. l • Record ot trial. 
Inol. 2 ~ Draft ot let. for 

dg. Seo. ot War. 
Inol. 3 - Form or action. 

(Sentence cont'irmed l:ut !'or!eiturea and con1'1ne111ent :remitted. 
o.c.M.o. 157, ~3 Jul 1943) 

,. 



WAH DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General (95) 
Washington, D. c. 

SPJGN 
CM 230844 1/AR 2 9 19,3 

U N I T B D S T A T E S ) 2ND INFANTRY DIVISION . ) 
v. ) Trial by G.C.M., convened at 

) Camp McCoy, Wisconsin, Febru
Second Lieutenant JAMJ::S R. ) ary 6, 1943. Dismissal, total 
CARDER (0-1550980), Ordnance) forfeitures and confinement 
Department. ) for five (5) years. Disci

) plinary Barracks. 

OPINION of the BOAil.D OF P.ZVIE7{ 
CR.ESSON, LIPSCOMB and COWLES, Judge Advocates. 

l. The record of trial in the case of the officer natned above 
has been examined by the Board of Review and the Board submits this, 
~ts opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charge and Speci
fication: 

CHARGE: "violation of the 93rd Article of War. 

Specification: In that Second Lieutenant James R. Carder, 
3461st Ordnance Company, I.iedium Maintenance ( Q), Camp 
llcCoy,-Wisconsin, did, at Camp McCoy, Wisconsin, on 

· or about January 26, 1943, commit the crime of sodomy,· 
by feloniously and against the order of nature having 
carnal connection by mouth with Private Gus H. Orsborn, 
Company C, 23rd Infantry. 

He pleaded not guilty to and was fou.~d guilty of the Charge and Speci
fication. He was.sentenced to be dismissed the service, to forfeit all 
pay and allowances due or to become due and to be confined at hard labor 
for five years. The reviewing authority approved the sentence, desig
nated the United States Disciplinary Barracks, li'ort Leavenworth, Kansas, 
as the place of coniinement'and included the following: 

"*'~ Pursuant to Article of War 50-} the order 
directing the execution of the sentence is with
held11 • 

· Action is taken here, however, pursuant to Article of War 48. 
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3. The ovidence for the prosecution shows that the accused was 
at the Officer's Club., Camp 1:icCoy., Wisconsin., during the evening of 
January 26., 1943. At about 10:JO p.m. the accused met Private Gus H. 
Orsborn in the latrine of the club. According to the testimony of 
:E'rii-vate Orsborn., the accused unbuttoned Orsborn1 s pants and played 
vii th his penis. The accused wanted to place ursborn I s penis in his 
mouth but Orsborn would not pennit him to do so• During the conve-rsa
tion between the accused and Orsborn several officers entered the latrine., 
and the accused requested Orsborn to hold his head while the accused 
pretended that he was vomiting. After the group of officers had left 
the latrine., the accused persuaded Orsborn to go·with him to his quarters. 
The accused assured Orsborn that if anyone questioned them that the ac
cused would present Orsborn as an old friend. Vlhen the. accused and . 
Orsborn reached the officer's quarters they met a lieutenant to whom the 
accused presented Orsborn as 11Sol11 • The accused had promised Orsborn 
before he went to the room of the accused that he -vrould give Orsborn 
anything he nanted, and after they were in the accused's room the ac
cusad T1rote a check for ~~5 and gave it to Orsborn (Ex. A). The accused 
undressed, unbuttoned Ursborn 1s pants, and pulled them down. They lay 
on the bed to[ether., and the accused put Orsborn•s penis in his mouth., 
and kept it there for two minutes. Orsborn remained in the room with 

, the accused for about 45 minutes during which time the accused was play
ing with Orsborn•s penis. After "those lieutenants" walked into the 
room Orsborn left. Private Orsborn testified that the accused was not 
drunk. (R. 14-18) 

Second Lieutenant Ne~l w. Johnson testified that Second 
Lieutenant Louis J. Sode., Lieutenant nutstein and the accused went to 
the officers• club together on the evening of January 26., 1943., and 

. that during the evening the accused drank and played the slot machine. 
During the evening, the accused was observed in the officers' latrine, 
leaning over the bowl gagging as if he ware vomiting. When Lieutenant 
Johnson and his companions left the ·club at about 11 p.m. the accused 
had already gone. Vihen .this group of officers arrived at their quarters· 
they were told that the accused had an ertlisted man in his room with 
him. They went to the room occupied by the accused and found Private· 
Or:,born 'W1 th him. The accused presented Orsborn to them as an old· friend 
from Ylest Virginia. Lieutenant Johnson and his two officer companions 

. then left the room and after making a tour of inspection of the company 
· area returned in about 30 minutes. Upon observing that lights were off 
in the accused's room, they entered and turned them on•. The accused 
and Orsborn were lying on the bed. The accused was undressed except 
for his undershirt and socks, and Orsborn•s pants were pulled down. 
Lieutenant Johns·on leaned over Orsborn and observed that he was only 
pretending to be asleap and that his eyes were slightly open. Lieutenant 
Johnson p11llad Orsborn off the bed~ took him down _stairs, and· ascertained 
his name and organization. (R. 5-9J · 
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>·~· .
4. Second Lieutenant Neal w. Johnson., Second Lieutenant Lo'bts 

J. Sode., and Captain Alfred J. Villeneuve testified that they had knovm 
the accused for three months., that until the time of the present offense 
he had been a vory efficient officer., tnat· na·immoral conduct had been 
observed., and that the accus~d's character had bee~excellent (R. 7., 12, 
13 / 19 and 20). In· additfon Lieutenant Johnson testified that the ac;,., 
cused drank from 7 to 11 o'clock on the evening of January 26., ar.~ 
Captain Villeneuve testified,that the accus~d became drunk.- (R. 7, 19-21) 

5. The·accused testified that on the evening of January 26, 1943, 
he started drinking at about 7 o'clock· and continued to driruc until he 
left the club.· He did. not remember when he left the club but he thoueht 
that it must have been late because he had spent ·about t~lO for drinks 
before he left. The accused testified thct he did not remember going · 
home from the club or any officers calling at his room that eveni-ng•. 
The accused testified that he positively did not commit the act of 
sodomy on the night of January 26 with P:rivate Orsborn, that the first 
time he had ever ~een Orsborn was at the investigation of this case, 
and that on January·26, he did not owe l:-rivate Orsborn anything. _The 
accused admitted, however, that the check for $5 drawn in favor of 
Private Orsborn·and which was presented by the prosecution was drawn 
on the bank where he.kept his money and that the signature thereon was 
his. (R. 21-23). . . . . 

6. The Specification alleges that the accused did "*** on or 
about January 26, 1943, commit the crime of sodomy, by feloniously . 
and against the order of nature having carnal connection by mouth with 
Private Gus H. Orscorn ,-:-;H:-" • 

· Sodomy is defined· in the Manual for Courts-Martial as "*** 
sexual connection yd.th any brute animal, or in sexual connection, by 
rectum or by mouth, by a man with a human beint;11 (far.149k, M.C.M • ., 
1928). 

. . 
The evidence in the present case as presented by the pathic, 

Private Gus H. Orsborn, shows that the accused had sexual connection 
with Private Orsborn on January 26, 1942, by taking the penis of Private 
Orsbor~ into his mouth~ and that the accused gave Private Orsborn a 
check for $5 as a payment for the privilege of engaging with Orsborn 
in the unnatural act. The testimony of Private Orsborn is corroborated 
by the testimony of aeutenants Jori1:son and Sode to the extent that they 
testified that they saw the accused and.the pathic together i~ the 
officers' latrine and later saw the:-n lying together on a bed in the ac
cused's room in suer. an unclad condition and under such .·circumstances 
as to suggest unnatural conduct. Furtheiir.ore, the testimony of the 
pathic i::; corroborated by the admission of tha accused that 'the signa
ture on the chec!= which was identified by Private Orsborn -as having 
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been given to him by the accused was in fact the accused's signature. 
Considered in its entirety, the evidence shows beyond a reasonable 
doubt that the crime of sodomy was connnitted by the accused as alleged. 

7. The accused is 24 years of age. The recorcbof tho Office of 
· the Adjutant General show that the accused enlisted on l!.ay 31, 1940. 

Upon graduation from the Ordnance School at:. Aberdeen Proving Ground, 
Maryland, on November 14, 1942, he was commissioned a second lieutenant 
in the Army of the United States•

• 
8. The court was legally constituted. No errors injuriously 

affecting the substantial rights of the accused were committed during 
the trial. In the opinion of t.ae Board of Review the .record of trial 
is legally sufficient to support the findings of guilty and the sentence 
and to warrant confinnation thereof. A sentence of dismissal, total 
forfeitures and confinement for five years, or .such punishment as a 
court-martial may direct, is authorized upon conviction of a violation 
of Article of War 93. 

Advocate. 
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1st- Ind. 

war n:,partment, J.A.G~o., APR & 1943 - To the Secretary of War. 

l. Herewith transmitted !or the action of the President are the 
record of trial and the opinion of the Board of Bevin in the case of 
Second Lieutenant James R. Carder (0-1550980), Ordnance Department. 

1 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support·the .findings and · 
the sentetice and to warrant confirmation thereof. I recommend that 
the sentence be con.firmed and carried into execution. . 

3. Inclosed ar3 a draft of a letter for your signature, trans
mitting the record to the president for bis action, and a form of 
Executive action designed to carry into ei"fect the foregoing recom
mendation should it.meet 1fith approval. 

·Myron c. Cramer, 
Yajor General, 

~'.Judge Advocate qE,neral. 

3 Incls 
Incl 1 · - · Record o! trial · 
Incl 2 - Form of ltr !or 

s:l.g. Sec. of 11ar 
Incl 3 - Form of Executive 

action 

(Sentence confirmed. a.c.v.o. 99, 7 May 1943) 
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;~;\VY UE?i.HTMENT . 
WAR DEPARTMENT 

Jrmy Service Forces 
(101In the Office of The Judge ,AAvocate General 

Washington, D. c. 

SPJGH 
CM 230846 MAR 311943 

\'D 
UN IT ED STATES ) 87th INFANTRY DIVISION 

) 
. v. ) Trial by G.C.M., convened at 

) Camp McCain, W.asissippi, 
Second Lieutenant CHARLES ) January 23, 1943. Dismissal. 
A. MINNIS (0-1299450), ) 
345th Infantry. ) 

OPINION of the BOARD OF REVmT 
RILL, LYON and SARGENr, Judge Advocates 

1. The Board of Review has examined the record ot trial in the'. 
case of the officer named above, and submits this, ita opinion., to 
The Judge Advocate General. 

2. The accused was tried upon the following Charges and Speciti
cations a 

C~GE Ia. Violation of the 96th .Article of War. 

Specification la In that 2nd Lieut. CIIARLES A.· MINNIS, 
· Service Company, 345th Infantry, wa.s at Memphis, 

'.l'ennessee, on or about January 2nd, 1943, drunk . 
in uniform, in a public place, To i'iita The Creel 
Room, Peabody Hotel, under such circumstances as 
to bring discredit upon the military service. 

Specification 21 In that 2nd IJ.eut. CHARLES A. MINNIS, 
Service Company, 345th Infantry was at Memphis, 
Tennessee, on or about January 3rd, 1943, drUilk 
in uniform, in a public place, To Wit a The Main 
Lobby of the Peabody Hotel, under such circum
stances as to bring discredit upon the military 
service. 

01959 
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CHARGE Ila Violation of the 61st Article of War. 

Specification : In that 2nd Lieut. CHARLES A. MINNIS, 
Service Company, 345th Infantry, did, without 
proper leave, absent himself' from his organiza
tion at.Camp McCain, Mississippi, from about 
0800 January 2, 1943, to about 1500, January 6, 
1943. 

He pleaded ncrt guilty to and was found guilty ot all Specifications 
a.nd Charges. He ,ra.s· sentenced to be dismissed .the service. The re
vi81'ing authority approved the sentence and forwarded.the record of 
trial for action under the 48th ,Article of War. 

3. The evidence .£or the prosecution is substantially as follows: 

a. Specification 1, Charge I: At about·11 o 1clock,.Saturday 
evening, January 2~' 1943, Second LieutenantsA.lbert H. Cummings and 
Joseph L. Dumm, with two girls, were seated at a table in the Creel 
Room of the Peabody Hotel, Memphis• Tennessee_. The room was crovrded 
with officers, enlisted men, civilians, and women, celebrating the 
New Year's week end. There was a lot of drinking.· The accused was 
in uniform, with his blouse Wl"inkled and slightly mussed up•. He came 
to the table occupied by the_ Cummings-Dumm group and repeatedly asked 
the girls far a date. t.'hile talking to the girls he was unsteady ·on 
his feet, his face was flushed, his bJ,ouae was wrinkled, and his hair 
was not combed. l"alen Lieutenant Cummings asked accused to leave, he 
did so.· Lieutenant Dumm and Lieutenant Cummings were each of the 
opinion th.at the. accused was drunk. The accused was not the only . 

--officer in the room Viho had been drinking. The accused was not 
· boisterous or loud, and· did not ,bo~her anyone at any other table (R. 3-6). 

b. Specification 2, Charge Ia Ck1 January 3, 1943, Lieu.;. 
tenants Dwnm and C\.Unmings saw the accused in the lobby of the Peabody 
Hotel at 11 o•clock at nigp.t, and talked to him. The accused was un
steady on his feet, and walked at an unsteady gait. He attempted to 
smoke a cigarette which was not lighted. He was untidy about himself, 
in th.at his blouse was l'triDkled and his hair uncombed. Both IJ.eu-

. tenants. Oumn. and Cummings were of the opinion that the accused was 
drunk. · No civili8.I18 were seen to have observed accused (R. ~-6) 

c. Charge II: Tb.e extract copy of the morning report or 
the organTzation of accused, the Service Company, admitted vdth the 
express consent or accused, shows for January 5; 1943, 'the a.caused 
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from duty to AWOL a.t 0800 as of January 2, 1943, and for January 6, 
1943, the accused from .A1{QL to arrest in quarters at 1500 (R. 6; 
Ex• A). 

First Lieutenant Ernest E. Mattox, Comma.nding Officer of the 
Service Company during the period January 2 to 6., 1943, testified 
that accused we.a absent without leave from January 2 to January 6. 
At a.bout 5 p.m., December 31, 1942, he ha.d placed a note on the bed 
of accused to the effect that accused ~,as to supervise the work for 
Saturday (Jan. 2, 1943). Lieutenant Mattox found the note undisturbed 
on the bed on January 4. Special permission wa.s not required for 
absence for Mew Year's Day, but was require_d after the "second" for 
the week end. The a.ffirma.tive ansvrer by Lieutenant Mattox to the 
question upon cross-examination "You state he had permission to be 
gone Ja.:uuary second", is inconsistent with his direct testimony a.nd 
with his initials on the extract copy of the morning r~ort (Ex. A). 
He ha.d not stated in his direct testimony that accused ha.d permission 

· to be gone on Ja.nuar:y 2. The accused was selected to act as commander 
of the c ampany ( on January 2) beea.use he wa.s a. good officer. His 
services had been satisfactory up to that time (R. 7-8). 

First Sergeant Noble w. Blake, Service Compa.nr, searched for 
"the accused on January 2, because the accused was to a.ct as commander 

of the compa.ey, but was unable to find him a.t his quarters, the motor 
pool, or ti1e regimental supply office (R. 8). 

4. The defense offered no witnesses. The accused elected to 
submit an unsworn statement in writing, which recites that the ac
cused ha.d verbal permission to be absent from Crunp McCain on "new 
Years Eve and New Years Day". He left the post a.bout 4:30, New 
Year's Eve, by train for Memphis, where he registered at the Hotel 
Pea.body. He did considerable drinking that evening and on New Yea.r's 
Day. Re intended catching the 0100 train out of Memphis on January 
2, but was incapable of doing so. By the time the next train left 
for McCain he did not have enough money left to pay his hotel bill. 
He called Captain Miller to ask the Chapla:i,.n, who had the pay check 
of accused, to wire him $50. He received the money. Between his 
drinking and his "courting" of a Memphis girl, this money also dis
appeared• but the girl married him on Monday, January 4. Accused 
called Captain :hliller on Monday and on Tuesday. Although he knew 
that he did not have leave, he hoped that his notifying the adjutant 
in this way would 0 cover 11 him.. He did not believe that his druDken
ness was such as to bring discredit on the military service when he 
appeared in the lobby of the Hotel Peabody, and in the Creel Room. 
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Neither the hotel detectives nor the "M~P's" on duty in the lobby had 
any reason to speak to him. He did not become sick in public nor 
bother any civilians. ffi, did not realize the seriousness of his of
fense while in :Memphis, but does now, and knows that any punishment 
allotted to him by the court "is justified" (R. 8J Ex• B). 

5. As a wit11ess for the court, First 'Lieutenant Wareing T. 
Miller, .Adjutant, 345th Infantry, testified that the accused called' 
by telepho11e from the Hotel Peabody on the morni:i;ig of January 4, 1943, 
and asked him to have the Chaplain, who had the accused's pay, to for
ward funds to accused as "he was broke". The accused stated.that he 
was on leave. The accused again called him the next morning and asked 
when he was due back. The accused was told that "he was due back- at 
once as he was absent without leave". The accused retur11ed on Wednesday, 
the sixth. The accused "had no authority to be go11e any part of the period 
"between January 2nd and 6th". The matter first came to the attention 
of IJ.eutenant Mille~-on January 4 (R. 9). 

6. The accused is charged with being drunk in uniform in a public 
place on two occasions, Ilalll.8ly, on January 2 (Saturday) .and ori January 
3 (SundS¥"), 1943, in the Hotel Peabody in Memphis, Tennessee, the first 
in the Creel Room, and the second in the lobby. 

On Saturday night in the presence of a mixed crowd of officers, 
civilla.ns, women, and enlisted men, the accused was in uniform, his face-

. was nushed, his hair was uncombed, his uniform. was wrinkled, ruffled, 
and untidy. The accused had been drinking and he was unsteady on his 
feet. He came to a table at which Secol;ld IJ.eutenants Cummings and Dumm 
wer~ seated with ~ girls. He repeatedly asked the girls for dates·. 
Both Dumm and Cummings were of the opinion that the accused was drunk. 
'.rhe written statement of the accused to the court confirms their testi
moey. 

At a.bout ll o'clock, Sunday night, the accused met Lieutenants 
Cummings and Dumm in the main lobby of the hotel. He was untidy about 
himself, in that his uniform was wrinkled and !!mussed up", and his hair 
uncombed. He walked at an unsteady gait, and attempted to smoke an un-

.. lighted cigarette. Both IJ.eutenanui Dumm and Cummings were of the opinion 
that the·accused was drunk. 

In his unsworn statement to the court, the accused admitted 
that he did considerable drinking on New Year's Eve and upon Nev, Year's 
Day, and that he intended to catch ·the 0100 train for Memphis on 
January 2, but was incapable of doing so. He did not, however, believe 
that his drunkenness on either occasion was such as to _bring discredit 
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on the military service. He did not, while in ·Man.phis, realize the 
seriousness of his offense. 

The evidence shows that the accused was, in uniform. in a 
public place, drunk on the tvro occasions alleged in Specifications 
.l and· 2, Charge I. 

"•••simple drunkenness is in general a 
military offense in violation of this /J2nd now 
96t_!y .Article, whether committed by an officer 
or soldier.••*• 'Drunkenness by persons in 
the military service is an offense. against good 
order and military discipline vmenever and -.herever 

• 11it occurs' • • (Winthrop's le:i.litary I,e.v; and 
Precedents, Reprint P• 722). 

7. The Specification, Charge II, alleges that the accused ab
sented himself without leave from his organization at Camp McCain 
"from about 0800 J~uary 2, 1943, to about 1500, January 6, 1943. 
The accused admits that he left camp a.bout 1630, Nevr Year's Eve, that 
he intended to catch the 0100 train out of Memphis, January 2, 1943, 
but was incapable of doing so, and was absent at least until Tuesday, 
January 5. The evidence shov,s that he returned to camp and vras 
placed in arrest in quarters at 1500, January 6, 1943. Permission 
was not required for his absence over January l, New Year's Day. 
Saturday, Janu2.ry 2, was a day of duty. Accused could .then have 
secured permission to be absent over Sunday, January 4. The evidence 
shows that the accused was absent vrithout leave for the period alleged 
in the Specification, Charge II. 

8. The accused is twenty-eight yea.rs of age. The records of 
the Office of The .Adjutant General show his service as .follows s En
listed service in National Guard for about 10 yea.rs; inducted into 
active service October 15, 1940; appointed temporary second lieutenant, 
.Army of the United States, from Officer Candidate School, airl extended 
active duty, August 11, 1942. 

9. The court was legally constituted. No errors injuriously a.1'
fectiDt; the substantial rights of the accused were coimnitted during 
the trial. In the opinion of the Board of Review, the record of trial 
is legally sufficient to support the findings of guilty of all Speci
fications and Charges; and legally sufficient to support the sentence, 
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and to warrant confirmation ot the sentence. Dismissal is authorized 
for conviction of a violation of the 61st or the·96th_Article of -.u-. 

d-r.;~~. Judge Advocate. 

7 
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SPJGH 
CM 230846 

1st Ind. 

war Department, J.A.G.o., - To the Secretary of War.APR ·· '3 1943 

l. Herewith transmitted for the action of th~. President are the 
record of trial and the opinion of the Board of Review in the case or 
Second Lieutenant Charles A. Yinnis (0-1299450), 345th Infantry. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings of guilty and 
the sentence and to warrant confirmation of the sentence. 

The accused '.'{as absent without leave from January 2 to January 
6, 1943, in violation of the 61st Article of War, and during that period 
was drunk in uniform in a dining room of a hotel on January 2, and in 
the lobby of the hotel on January 3, 1943, in violation of the 96th Article 
of War. He.was not grossly drunk nor was he disorderly on either occasion. 
There is testimony that his prior commissioned service was good. In view 
of all of the circumstances, I recommend that the sentence be confirmed, 
but that execution or the sentence to dismissal. be suspended during the 
pleasure of the President. 

3. Inclosed herewith are the draft of a letter for your signature, 
transmitting the record to the President for action, and a form of 
Executive action designed to carey into effect the recommendation ma.de· 
above. 

c...~ . 
Myron c. Cramer 

Maj or General, 
The Judge Advocate. General. 

3 Incls. 
Incl.1-Record of trial. 
Incl.2-Dft.ltr.for sig. 

Sec. of War. 
Incl.3-Form of Executive 

order. 

(Sentence confirrood. o.c.K.O. 97, 4 May 1943) 
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In the Office of The Judge Advocate General 
Washington, D. c. 

(109) 
SPJGK 
CM 230888 MAR 5 1943 

SECOND SERVICE COMAAND 
UNITED STATES ) Sr..:RVICES OF SUPPLY 

v. ~ Trial by G. c. ll., convened at 
) Fort l)lpont, Delaware, January 

Private ROBERT A. COVINGTON ) 22, 1943. Dishonorable dis
(32156917), 99th Quarter- ) charge and confinement for 
master Railhead Company. ) twelve (12) years. Disciplin

) ary Barracks. 

REVIEW by the BOARD OF REVIEVl 
COPP, HILL and ANDREWS, Judge AJ.vocates. 

1. The record of trial in the case of the soldier naiood above 
has been examined ~y the Board of Review. 

2. Accused was tried upon the following Charges arrl Specifi-
cations: · 

CHARGE I.: Violation of the 64th Article of War. 

Specification 1: In that Private Robert A. Covington, 
99th Quartermaster Railhead Company., did, at Fort 
Du Pont, Delaware, on or about December 26, 1942., 
strike First Lieutenant Ernest W. Clamp, QMC, his 
superior offieer., who was then in the execution c£ 
his office on the mouth with his fist. 

Specification 2: In that Private Robert A. Covington, 
99th Quartermaster Railhead Company, did, at Fort 
Du Pont, Delaware, on or about December 26, 1942., · 
strike First Lieutenant Uelvin D. Mauck, QMC., his 
superior officer., who was then in the execution of 
his office on the leg with his foot. 

CHARGE II: Violation of the 63rd Article of war. 

Specification: In that P.rivate Robert A. Covington, 
99th Quartermaster Railhead Company, did, at Fort 
Du Pont., Delaware., on or about December 26., 1942., 
behave h:iJllself with disrespect towards First Lieu~ 
tenant Ernest w. Clamp, QiJC., his superior officer 
by seying to hilll "I'll kill you if' I ever get you 
on the outside., you son-of-a-bitch", or words to 
that effect. 
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ADDITIONAL CHARGE It Violation of the 58th Article of 
war. (Finding of not guilty) 

Specification: (Finding of not guilty)_. 

ADDITIONAL CHARGE II: Violation of the 69th Article of 
war. 

Specification la In that Private Robert A. Covington., 
99th Quartermaster Railhead Company., having been 
duly placed in confinement in the Post Guard House, 
Fort Du Pont, Delaware., on or about December 26, 
1942, did, at Fort Du Pont, ~laware., on or about 
December 30, 1942., escape from said confinement be
fore he was set at liberty by proper authority. 

Specification 2: In that Private Robert A.. Covington, 
99th Quartennaster Railhead Company, having been 
duly placed in confinement in the Post Guard House, 
Fart Du Pont, Delaware, on or about ])eceni:>er 30, 
1942, did at Fort Du Pont, Delaware, on ar about 
January 5, 1943., escape £rem said confinement be
fore he was set at liberty by proper authority. 

He pleaded not guilty to all Charges and Specifications. He was found 
not guilty of Additional. Charge I and its Specification and guilty of 
all other Charges r.nd Specifications. Evidence of five previous con
victions by special courts-martial wa.s introduced ?-S follows I en~ for 
disrespect toward a superior officer in violation of Article of War 63, 
one for forgery of a pass in violation of irticle of War 93, one for 
absence without leave in violation of ·Article of War 61, one for dis
obedience or a lawful order in violation or Article of War 61 (sic), 
and one for brea.ld.ng arrest in violation of Article of War 69. He was 
sentenced to dishonorable discharge, forfeiture or all pey and allow
ances due or to become due and confinement at hard labor for twenty
one years. The review.ing authority approved the sentence,· remitted 
nine years of the confinement, designated the United States Disciplin
ary Barracks, Fort I,ea.venworth., Kansas, as the place of confinement, 
and forwarded the record of trial far action under Article of war soi. 

3. The evidence shows that on December 26, 1942, accused, Privates 
Powell and De Loach, all of the 99th Quartermaster Railhead Canpany, 
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t 
Fort DuPont, Delaware, being then under restriction to the post 
(R. 11, 13) for having previ.ously gone absent .,vithout. le ave (R. 13), 
broke restriction and without. authority went.to Delaware City, 1'here 
at about, 2130 or 3 p.m. on December 26, 1942, accused and Private . 
Powell were "picked up" (R. 20, 26) by a military police 'tletail com
posed of Corporal Joseph D. Nastasi and Private Roscoe Soules, both 
of Military Police Section, 1231st Service Canmand Unit, accompanied 
by Corporal Willism T. Midgett, 99th Quartermaster Railhead Company 
(R. 20), and at J :10 p.m. (R. 12) were brought to t:00 · orderly roam 
of too 99th Quartermaster Railhead Company (R. 10, 15, 20, 26), · 
Tihich was just outside .the office of the company commander (R. 10, 
15), -rmere First Lieutenant-Ernest w. Clamp, the company commander, 
and First Lieutenant Melvin D. Mauck, both 99th Quartermaster Rail
head Company, were on duty, and in the execution of their respective 
offices seated at t.~eir respective desks (R. 12, 15, 16, 18, 21, 23, 
28). It was at that time and place that the incidents occurred that 
are alleged in Specifications l and 2, Charge I., and the Specification 

· under Charge II. Lieutenant Clamp testified that one of the military 
policemen ncame into the doorn.of his office with accused but was told 
by the witness to st~ in the orderly room (R. 10)•.Witness .further 
testified a · · 

"A.bout that time Private Covington came in the of-. 
£ice walked up to my desk put his hands on the desk, 
and said, •What is this all about?• I was sitting 
at my desk. I stood up. I told the military police
man to take him out. Instead of going out, he came 
over to the desk and started hitting me. 
Q Where did he hit you? 
A Right here with his fist (indicating his mouth and 
his lower right jaw). 
Q . Did he have any further conversation 'With you at 
that time other than to ask you 'What it was all about? 
A. No, sir. 
Q He said nothing mare? 
A A!ter the cllitary policeman came around looking 
for him, he said, 'I'll kill you if I ever get you . 
on the outside, you son-of'-a-bitch•, or something to 
that effect. .!['hen he started cursing at Lieutenant 
Mauck." (R. 10, 11) 

,ls accused was being taken out, he made a lunge at Lieutenant Mauck., 
l'lho was standing near the door (R. 12). Witness then ordered accused 
to be confined (R. 11; Ex. 1). Accused was not~ at the time {R. 13). 
Lieutenant Mau.ck testified that on December 26, 1942, · 
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"I was sitting at ·.the desk in the office when 
Private Covington entered the room with one of the 
military policem~, directly behind him. He sta;red 
in the doorway, that is the military policeman did. 
Private Covington advanced toward the office. Lieu
tenant Clamp, the Company Commander, was sitting be
hind the desk. Private Covington asked him something 
about what it was all about and why he was going to . 
the guardhouse. Lieutenant Clamp directed the mili
tary policeman to take Private Covington to the guard
house. With that Private Covington advanced to the 
desk and went around the desk and struck him. 'I moved 
away ani cal.led the other military policeman. In the 
meantime the military policeman standing in the. door
way grabbe.d Private Covington and took him aw~. 

* * * * * * •'ilhile Private Covington was being held by the 
milltar;r policeman he made a stateroont to Lieutenant 
Clamp about as follows, •If I ever get you on the out
side, I'll kill you, you son-of-a-bitch. r 

* * * .* ·* * 
"As the two milltary policemen were taking him out 

of the room, I was star:rling in the doorway. I stepped 
out of the room. Private Covington made a few remarks 
and he said to me, 'You son-of-a bitch.• With that he 
kicked back at me and struck me in the upper left leg. 
The military policemen took him to the guardhouse." 
{R. 15) 

The kick was deliberate and not accidental. (R. 17). Corporal. Nastasi · 
·testified that when the confinement order was ready accused said he want-
ed to ask Lieutenant Clamp something - · 

•so he Tfal!<:ed in the door and reached over the desk. 
He hit Lieutenant Covington (sic) in the mouth." 
(R. 21) {Underscoring supplied to indicate typo
graphical. error - Clamp obviously intended) 

Accused called his company commander 11a son-of-a-bitch" and a "Mother 
fucking bastard" (R. 21). Witness grabbed accused, rushed him out the 
door and took him to the guardhouse. 'While going through the door ac
cused kicked Lieutenant Mauck (R. 22, 24). The kick was not an accident 
(R. 22, 24, 25). Private Soules testified that he was in the orderly 
room 1Vi.th accused and Corporal. Na..stasi -
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"Private Covington went into the oraerly roam. I 
stood there with Private Powell. I heard a scuffle 
around there. I went into where Corporal. Nastasi 
was. He had Private Covington around the neck with 
one arm. I went into help Corporal. Nastasi. Yv~ 
took Private Covington to tr.e guardhous"e. As he 
went· out of the door, he attempted to kick Lieuten-
ant Mauck. · 

* * * * * * Q Did you see him kick Lieutenant Mauck? 
A Yes, sir.n. (R. 26, 'Z7) 

On Lecernber 30, 1942, at 7130 a.m., accused and two other guardhouse 
prisoners (R. 34, 42.) were assigned to fatigue duty with the ash· and trash 
truck (R. 29) under guard, Private Johnnie Fitzpatrick, 99th Quartermaster 
Railhead Company (R. 34). The truck was stopped behind the blacksmith 
shop (R. 35) and accused and the other prisoll3rs _were required to get out 
of the truck to get some ashes (R. 35). The guard stood at the back of 
the truck (R. 35), and t~en discovered that accused had gone. Accused 
had no :p3rmission to absent himself fra:l the detail (!?.• 43). The guard 
turned on tho truck lights as it was d3I'k, rainy and foggy (R. 34),· 
searched for the accused and, failing to find hi.n'!., returned to the guard
house and reported the escape. Sergeant Robert K. Blackwood, 1231st 
Service Command Unit, who was then acting m provost sergeant in charge 
of the guardhouse and of fatigu~ duti9s of prisoners (R. 28, 29), t~sti
fied that accusPd <lid not return with the detail (P.. 31). A search was 
instituted and accused was found hiding underneath a bed in a locked 
room of William Demby, situated directly across from the post (R. 44). 
Accused was captured, handcuffed, returned to the guardhouse (R. 44), 
and placed in solitary confinement (R. 30). On his person was found a 
blank honorable discharge from the United States Army (R. 30). 

On January 5, 1943, at 6:JO a.m. (R. 37), accused was assigned to 
a guard, Private John E. l,P,ntz, Company D, 114th Medical. Battal.ion, to 
be taken. to n~ess under guard (R. 37). Private Lentz testified that he 
was marching accused "into chow'' when he (1ccused) 11r.i.ade a break and 
ran behi11d the building. He left me and I shot 2..t him" once (R. 37). 
Accused had no permission to le ave (fl.. 43). The witness called the 
corporal. of the guard. and enga.eed in a hunt for the accused but could 
not find him on account of the darkness (P.. 37). Later on the same 
day acc11Sed was found by Sta.ff Sergeant Spencer Sims, 99th Q'..la.rter
master Railhead Campany, lying on top of a 6 or 6} foot locker (R. 4.1) 
in the supply room annex (R. 40). He ~-as returned to the post guard
house (R. 40, 43). 
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4. The evidence without conflict establisms that at the. time 
and place alleged in Specification l, Charge I, accused struck First· 
Lieutenant Ernest W. Clamp, Quartermaster Corps, his superior 'of'ficer 
and his camnanding officer, who was then in the execution of his office, 
on the mouth with his fist; that at the time and place aJ+eged in SP3 ci
fication 2, Charge I, accused struck First. Lieut!3.nant Melvin D. Mauck, 
Quartermaster Corps, his superior officer, who was then in the execution 
of his office, on the leg ldth his foot; and that 8:t the time am place 
alleged in the Specification under Charge II, accused behaved himself, 
with disrespect toward Lieutenant Clamp by saying to him, "I'll ldll 
you if I ever get you on.the outside, you son-of-a-bitch", or words to 
that effect. The court· was amply justified in finding accused guilty 
of all Specifications and Charges. The evidence lilrel'lise establishes 
that at the place and at the times alleged, respectively, in Spe~ifi
cations 1 and 2, .Additional Charge II, accused., having been duly placed 
in confinement, escaped fran confinement before set at liberty by proper 
authority. · 

5. The charge sheet shows that at the time of the offenses accused 
1'8S 24 years of age. He was inducted June 18., 1941. 

6. The court was legally constituted. No errors injuriously·~- . 
fecting the substantial. rights of' accused-were conmdtted during the trial.. 
IIi the opinion of' the Board of Review the record of trial. is legally suf
ficient to support the f imings and sentence. 
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In the Office of The Judge Advocate General 
washinE:;ton., n.c. 

APR 161943SPJGH 
CM 230928 

~~. V 
UNITED STATES ) CA.ill> ROBERTS., CALIFORNIA 

) I 

v. ) Trial by G.C.M • ., convened at 
) Ca.-np Roberts., California., 

Second Lieutenant THOMAS ) January 8., 1943. Dismissal., 
J. LANYON (01770820)., ) total forfeitures., and confine
Field Artillery. ) ment for one (1) year. Detention 

) and Rehabilitation Center. 

OPINION of the BOAliD OF REVIEW 
HIIJ..., LYON and DRIVER., Judge Advocates 

1. '.Ille Board of Review has examined the record of trial· in the 
case of the officer named above and submits this., its opinion., to The 
Judge Advocate General. 

2. The accused was tried upon the following Charge and S~cifi
cations: 

CHA.IDE: Violation of the 93rd Article of War. 

Specification 1: In that THO:AAS J. LANYON., Second 
Ll.eutenant., ·Field Artillery., Battery "C"., 54th 
Battalion., Twelfth Field Artillery Training Regi-
ment., Camp Roberts., California., did., at Camp Roberts., 
California., on or about October 18., 1942., feloniously 
take., steal., and ca:rry away One Dollar ($1.00)., lawful 
money of the United States of America., the property of 
ROBERT E. O'CONNELL., First Lieutenant., Field Artillery., 
Battery •B", 54th Battalion., Twell'th Field Artillery 
'.L'raining Regiment., Camp Roberts., California. 
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Specification 2s In that THOMAS J. LANYON., Second 
Lieutenant., Field Artillery., Battery c., 54th 
Battal.ion., Twelfth Field Artillery 'l'raining Regi
ment., Camp Roberts., California., did., at Camp · 
Roberts., California., on or about October 18., 1942., 
.f'elon~ously take., steal., and carry away one (1) 
certain Bank of America., National 'Irust & Savings 

·Association., San Francisco., California +ravelers. • 
Cheque Number A67150&J., dated October J., 1942., in · 
the denomination of Ten Dollars ($10.00)., value about 
Ten Dollars ($10.00)., and one (1) certain Bank Of 
America., National. Trust & Savings Association., San 
Francisco., California Travelers Cheque Number A671506l., 
dated October 3., 1942., in the denomination of Ten 
Dollars ($10.00)., value about Ten Dollars ($10.09)., the 
property of GEORG~ A. McCALEB., Second Lieutenant., Field 
Artillery., Battery_ A., 56th Battal.ion., Twelfth Field 
Artillery Training Regiment., Camp Roberts., California. 

Accused pleaded not gullty to and was found guilty of the Charge and its 
Specifications. He was sentenc~d to be dismissed the service., to for
feit al.l pay and allowances due or to become due., and to confinement 
at. hard labor for one year. The reviewing authority approved the sentence., 
designated the Ninth Service Connnand Detention and Rehabilitation Center., 
Turlock., California., as the place of confinement., and forwarded the re
cord of trial for action under Article of War 48. 

J. The evidence for the prosecution shows that shortly after 9 p.m. 
on Saturday., October 17., 1942., accused went to the .Officers• Club at Camp 
Roberts., Calif'ornia., where he was then stationed. At the suggestion of 
Lieutenant Ross Lillard he was initiated into the Short Snorters Club. 
A group of four or five men gathered around the bar and in the course of 
the initiation accused signed his name on a· dollar bill belonging to 
Lieutenant Robert E. O'Connell. This bill., which served as the membership 
certificate of the owner in the Short Snorters Club., was admitted in 

. evidence at the trial as Exhibit A. Across the top of it., written in·ink., 
were the words and figures •Short Snorter 9/15/42• and al.ong the side 
•Lt. O'Connell•. 'l'here were also written on the bill ten other names., 
including the name of accused., of persons who had initiated or had been 
initiated by Lieutenant O'Connell. Lieutenant o•connell had taken the 
bill out of his billfold· and had kept it in his possession at all times 
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except while it was actually being si.;ned by the accused. He was standing 
near accused, watching, and after accused signed the bill. Lieutenant 
o•Connell picked it up and put it in his billfold. He put the bill. in 
a separate cor.ipartment formed by a small isinglass folder. He remembered 
that he had to unfold the isinglass and compress the bill in order· to get 
it in. At that time there was the usual lighting in the room, consisting 
of colored lights along the sides, and lights in the bar. There was more 
light around the bar than any place else in the club. Lieutenant 
O'Connell did not thereafter have occasion to remove the bill from his 
billfold or to take anything else out of the compartment in which he 
had put the bill, ·and he did not see it again that night or the next . 
morning. It was about 10 p.m., Saturday night, when he last saw j:he bill. 
The •formalities•·took quite a while, and accused was looking for change 
to pay his initi.ation fees, and that also took a little time (R. 9-12,
14-15; Ex. A). ' . 

Lieutenant O'Connell testified that while ·accused was being 
initiated into the Short Snorters Club, other persons in the Officers 
Club were drinking, and Pset ups• were being paid fer across the counter 
but, as he remembered, the immediate group participating in the initiation 
had not been there long enough to be served. Afterward, Lieutenant 
O'Connell had something to drink and bought drinks at the bar. Before 
going to the Officers' Club that evening he had been with a number of 
other officers. and everyone in the group had a drink. He left the · 

· Of!icers' Club with Captain Duane Rasmussen and Lieutenant Ross Lillard 
about 1:30 a.m., and drove to Paso liobles and to Atascadero and back to 
camp. They did not stop at· any bars on the way. They went to the roan 
occupied by Lieutenant O'Connell and Captain Rasmussen in the officers 
quarters of the 54t.h Field Artillery Training Battalion, and in a few 

.minutes accused appeared upon the scene. It was then about 3130 a.m. 
Accused stood in the doorway and talked with the occupants of the 
room while they were getting ready for be.d. · Lieutenant O'Connell put 
his billfold and other small personal effects on a footlocker nailed 
to the wall to serve as a desk, and went to the latrine. Returning 
he met accused and Lieutenant Lillard, but found no one in the roan 
except Captain Rasmussen, who was asleep. Captain Rasmussen had gone 
to sleep almost immediately after he went to bed anq. did not know when 
any of the other three officers left the room. Lieutenant O'Connell · 
locked the door and retired without noticing whether all of his things 
were still on the footlocker. 'iiben he got up about 10 o•clock: Sunday 
morning, his billfold was mi5sing. It was the same billl'old in which 
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he had put the "Short Snorter• dollar bill. The billfold also contained 
$16 or $1? in cUITency., his officer's identification card., and some club 
membership cards (R. 6-8., 11-18). 

About 1 a.m • ., October 18., 1942; Lieutenant George A. McCaleb., 
otficer of the day of his battery., went to bed in his room in the 56th 
Field Artillery Training Battalion Officers• Quarters. Before retiring 
Lieutenant McCaleb put his trousers on the vacant bunk of his roamnate., 
who was living in Paso Robles. In the pockets of the trousers were the 
two $10 .checks described in Specification 2 of the Charge., inclosed 
in a folder., and a billfold containing a Government travel pay check of 
$12J.?6., and $15 to $18 in cU?Tency. When Lieutenant Mccaleb awakened 
about 9 o•clock Sunday morning., he noticed that his trousers were "mussed 
up•., and the door was ajar. Investigation disclosed that the two 
travelers checks and the billfold were gone. Lieutenant Mccaleb had 
signed each of the travelers checks., but had not countersigned either 
of them. They could not be cashed without first being countersigned 
{R. 1S-2J). 

On Monday., October 19., 1942., at about J:30 or 4 p.m • ., Captain 
John G. Messer and another officer searched the room of accused in the 
56th Battalion Officers' Quarters. Under the lower bunk of a double-
decked bed they found the folder containing the two travelers checks 
which had disappeared from the room of Lieutenant UcCaleb the preceding . 
Sunday morning. The cover was folded up and snapped shut and the folder 
was lying an the floor., just inside the edge of the blanket. It was· not 
covered up by anything and Captain Messer testified that; "All I did was 
look under the bunk and see it. I had to get under the bunk to see it * * *" 
(R. 23-25., 30-32). 

. On the following day., about 1:30 p.m • ., Captain Messer., with two 
other officers., again searched the room of accused and on that occasion · 
looked through a footlocker which was there. In the top compartment 

· the searchers found a black wallet containing the Camp Roberts Officers• 
Club membership card of the accused and., in the money compartment., a 
$10 bill., two $5 bills., and three •ones•. One of the dollar bills was 
the •Short Snorter• bill carried by Ueutenant O'Connell in the billfold 
taken from his footlocker shelf on October 18. ~'hen he discovered that 
bill in t.~e wallet., Captain Messer noticed that the"*** creases of the 
bill were opposite to the crease of the wallet•. Captain Messer also 
found in a small pocket of the wallet., under the membership card 
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.compartment, another dollar bill on which was written •Short Snorter 
10/17/42•, •Lt. Lanyon• and six other names, including the name •Robert 
O'Connell•. Sane time after the search had been concluded, and on the 
same dB¥, accused identified the footlocker as his own and at the trial, · 
on cross-examination, admitted that both the footlocker and the wa.J.iet, 
found therein were his. property. The officer who shared the room with 
accused had entered the hospital on October 17, 1942, and remained there 
a week or more after the roan had been searched by.Captain Messer (R. 25-29, 
Jl-32, 53; Ex. A, Ex. C). . 

4. For the defense, Captain ])u.an.e Rasmussen testified that on ·the. 
evening of October 17, 1942, he was at the bar in the Officers• Club with 
Lieutenant O'Connell; Lieutenant Lillard, another officer, accused,·and 
possibly some others, having a drink, when· someone in the group asked. 
accused if' he was a member of the Short Snorters Club. Accused replied 
that he was not, but indicated that he would like to join. In ·accordance 
with the customary procedure, accused gave each member present a dollar, 
cashing a $10 bill to get enough •ones•, signed his name on each of. 
their "Short Snorter• bills, and passed around his own bill for them to 
sign. While this was going on· the bills were on the counter and all the 

· members of the group were drinking. The lighting in the Officers• Club 
was dim and indirect. There was so much ccnfusion in connection with the 
signing of the dollar bills that Captain Rasmussen had to •look twice~ to 
be sure that he got back .his O'tl%l bill. About 1 a.m. he left the Officers' 
Club, went to Atascadero., and back to camp with Lieutenant o•connell and 
Lieutenant Ij JJ ard. Captain Rasmussen undressed and went to bed. Lieutenant 
O'Connell alsp mdressed, but.stood around !or a while and Lieutenant 
Lillard and accused stood in the doorway and talked. Captain Rasmussen 

··went to sleep and dia not know ·what happened after that (R. 35-38). 

Accused testified that he received his commission on October 1., 
1942., and attived at Camp Roberts !or duty .on October 14. As many others 
were arriving at the same time., there was a shortage of quarters, and he· 
spent the first night in Paso Robles with a friend., Lieutenant Howard 
Collins. The next dB¥ he. was assigned a roan in the 56th Battalion 
Officers• Quarters, and moved in with· his footlocker and other perscnal 
effects. On October 17, about 5 p.m., he cleaned up., went to town, and.. 
had a cocktail and dinner with Lieutenant Collins and Mrs. Collins. 1ccused 
·bought a bottle of whiskey to •reimburse• Lieutenant Lillard, and returned 

· to his quarters about 7 or ?1JO. Some time. later he went over to the 
'· . . 
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54th Battalion quarters to deliver the whiskey to Lieutenant Lillard 
and., about 10 p.m., drove to the Officers I Club 1Vith Captain Rasmussen 
and Lieutenant Lillard in Captain Ras1m1ssen 1 s car. They immediately 
had drinks at the bar. Someone suggested that accused join the Short 
Snorters Club and he changed a $10 bill for •singles•., leaving them on 
the bar •for the manent•. The bills accused was supposed to sign also 
were put on the bar and everyone was passing them around. Because of 
the cc:nf'usion and the experience of meeting so many strang~rs., he was 
not certain what happened. Uter the signing was concluded •there were 
dollar bills all over the place•, and accused picked up the rest of 
the money on the bar and put it in his pocket. When questioned by a 
member of the court as to how he happened to get •the Short Snorter 
bill..' accused said l 

•My interpretation of the Short Snorter thing is at 
the club Lieutenant Lillare was on the right with the 
fountain pen and I was on the left and the money was 
on the bar,. all the bills were passing from Lieutenant 
Lillard ·to ~elf and there was nothing but one dollar 
bill.a and a lot of confusion and anything could have 
happened• (R. 44-46, 54). 

Accused got into a •crap• game which started out to be a 
•friendlY9 orie but before it ended there was $100 in the game., and when 
the Officers• Club closed about 2 a.m• ., play was continued in the latrine 
of the 54th Battalion Officers' Quarters. Accused remembered leaving 
the Officers• Club and being in the latrine, and he testified: 

•I too remember later on being upstairs and talking to 
Lieutenant L11Jard., I don't know., I discovered the next 
morning apparently I had been a little loud because they 
were ribbing me about it Sunday morningt'. 

There were fran three to five or six players in the crap game in the 
latrine. Asked by his counsel "Do you remember anything at all. You 
mentioned at one point speaking to Lieutenant Lillard•., accused replied., 
•No, sir, I don•t; nothing I would swear to for a certain•. He could not 
recall returning to his quarters. As to the reason for this lapm of 
memory., he testified: ff\'{ell, it had been a long ~ for one thing and 
it had been a rather rough evening for another•. Asked on cross-examina
tion if he had seen Captain Rasmussen and Lieutenant Lillard after they 
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returned to their quarters., accused said he believed that he had but could 
not swear to it. He testified that after leaving the Officers• Club he 
drank from the 11remnants11 of the bottle he had bought in town~ Saturday 
even'.ing in the "54th area• everybody had two or three bottles., and when 
he went to the club with Lieutenant Lillard and.Captain Rasmussen they 
drank out of the bottle which he had given Lieutenant Lillard. In re
sponse to a query on cross-examination as to whether he became intoxicated 
that night., accused answered that he had., but as to being :tntoxicated 
at the time he joined the Short Snorters Club., he·said., "\Vell., it is 
a fine thing to define whether you are or aren 1t. We had been drinking 
all of us for some time" (R. 47-48., 52). 

Accused further te$tified that when he got up Sunday morning 
he put his billfold in the top of his locker., and thereafter did not 
have any occasion to look in the billfold again; that three f:riends 
of his., officers f:rom Fort Sill who had arrived at Camp Roberts at 
about the same time a:s accused., were in and out of his room Saturday., 
Sunday., and Monday; and that when these officers were in the room they 
sat on the bunk or stood. Accused did not know how the travelers checks 
happened to be in his room (R. 48-49., 54). 

Accused also testified that he started out as an actor in his 
fifth year., and thereafter had been in the show business continuously. 
He also had been a stage manaeer and theatrical producer. He never had 
a high school edur.ation., but attended and graduated from a theatrical 
or professional school. Shortly before his induction into the military 
service he had opened his own office in New York as a theatrical manager 
and producer. He had been secretary to Beckhard Lobero., and handled. 
small accounts. As-theatrical manager for J. J. Leventhal., accused had 
handled from i10.,ooo to $25.,000 a week., and had never been short in his 
accounts. At the time of the trial he had been in the Army for almost 
a year., and as an enlisted man had never been brought before a court 
or reprimanded for anything. He had been a staff sergeant before re
ceiving his connnission. He studied nights., attended an evening •prep 
school• in the battery., made good., and was sent to Officers Candidate 
School (R. 49-50., 5_:,..;54)·. 

Lieutenant Lillard testified that he met accused when the 
latter reported for duty at Camp Roberts. L:i.eutena'"lt Ullard left the 

. Officers• Club early .Sunday morning with Ueutenant O•Connell and 
Captain Rasmussen., went to Atascadero and then back to ca:mp., and to the 
room of the other officers. While they were talking., accused came down 

• 
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the hall and spoke to them. After they had talked with him for a while, 
Lieutenant Lillard went to his own roan across the hall and went to bed. 
He and accused had stood in the doorway of the room of the other.two 
officers and talked to them for 7 or 8 minutes. Lieutenant Lillard 
testified further that, so far as he could remember, when he went to 
his own room accused also moved on from the doorway of. Lieutenant 
o•connel•s room. Ho-,,ever, on cross-examination, ·Lieutenant Lillard 
said that he did not know, and could not say definitely. Questioned 
by defense counsel concerning the condition of accused that morning, 
Lieutenant Lillard answered, ntieutenant Lanyon had been drinking and 
it was noticeable he had been drinking. I realized he had been drinking. 
I cannot say his exact condition because***"• (Defense counsel inter
rupted with a question on a different subject and the sentence was not 
completed.) (R. 40-42). 

Ll.eutenant Howard Collins testified that he had lmown accused 
for ll months, had been with him at several. different places and they had 
attended officers I school at Fort Sill together. Accused was in a later 

·class, which graduated a week after the class of Lieutenant Collins. 
Interrogated as to the character and reputation of accused at Fort Sill, 
Lieutenant Collins stated nhe was very well liked and he was known to be 
very generous and I never heard anything said about his honesty or dis
hones tyfl. Accused did everything he could to e;et good marks at Fort Sill, 
and Lieutenant Collins saw him in the study hall quite a lot late at 
night (R. 56-Sl) • 

5. The e.ridence is circumstantial, and determination of its legal 
sufficiency requires consideration of the rule stated in,the Manual for 
Courts-;.:artiaJ. as follows: 

"Proof that a person was in possession of rec~tly 
stolen property, if not 0atisfactorily explained, 
may· raise a presumption that such person stole itn 
(par. 112!, M.C.?t., 1928). 

The presumption or inference is one of fact, not one of law. 
The possession of recently stolen property by the accused is an 
evidentiary circumstance from which :tis complicity in the larceny may 
be inferred by the trier of the facts. 1'he fact of possession is 
evidence of the probability of the guilt of the accused, as it is 
more likely that a stolen article would be in the possession of the 
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.. thief than in the hands of one who came by it innocently. The pro
bative value of such evidence depends upon the character of the 
poss~ssion, the time that has elapsed between the theft and the dis
covery of the stolen goods in the possession of the accused and other 
attendant circumstances (Wharton's Criminal E.'vid~nce (11th Ed.) 198-
200; Boykin v. The State, J4 Ark, 443; Ingals v. State, (Wis.) 4 N.W. 
785; Bellg1f. v. State, (Fla.) 17 So. 560; State v. '\'iilliams (Ore.) . 
202 P. 428. · 

riell recognized limitations of the rule concerning the possession 
of stolen property are that to support the inference of 6uilt, the. 
possession by the accused must be personal, exclusive, and with a conscious 
express or implied assertion .of ownership. If other persons have equal 
right of access to the room, trunk, or other place where the stolen goods 
are found, and it is just as probable that some one other than the accused 
may have put them there, the possession not being exclusive or personal 
has no weight as evidence (Underhill, Criminal Evidence {4th Ed.) 1044-
1046; .36 C.J. 869-870; 32 Am. Jur. 1054; Ex. parte La.Page, 216 F. 256; 
State v. Drew, (Mo.), 78 s.w. 594; ~ v. Boudreau (Vt.), 16A {2d), 
262). 

With respect to Specification 1 of the Charge, the evidence 
shows that the ashort Snorter0 dollar bill of Lieutenant 0 1 Connell was 
stolen from his room early Sunday mornini:;, and was found the following 
Tuesday afternoon in a wallet or billfold in the top compartment of 
a footlocker in the room of accused. Both the wallet and the footJ.ocker 
belonged to the accused, and it does not appear that anyone else had 
access to either of them. Such possession by accused of the stolen . 
dollar bill, unexplained, clearly was sufficient to raise an inference 
that accused was guilty of the theft _{CM 2267.34, Brown). 

Accused tried to explain his possession of the stoleri ·dollar 
bill, it ~s true, but the explanation offered only the suggestion that 
in the confusion incident to his initiation into the Short Snorters Club 
accused may have picked up the bill and put it in his wallet inadvertently. 
This theory cannot be reconciled with the testimony of Lieutenant O'Connell, 
to the effect that he carefully watched his "Short Snorter" bill throughout 
the initiation; that he picked up his own bill as soon as it had been 
signed; that he put it in his billfold in an isinglass cor:ipartment with 

. which he remembered he had some difficulty at the time; and that he did 
not thereafter take out the b:µl or remove anything from the compar'bn.ent 
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in which it had been placed. The proffered explanation of accused was 
not such as to support a reasonable doubt as to his guilt. 

Concerning Specification 2 of the Charge, it appears that the 
two travelers checks of Lieutenant Mccaleb were stolen from his roan 
in the 56th Battalion Officers' Quarters some time between 1 a.m. and 
9 a.m., October 18. They were found under the edge of the bed in the 
room of accused, in the same Officers' Quarters, about 3:30 or 4p.m. 
the following day. During all of the intervening period aecused was 
the sole. occupant of the room, and was the only person, having the 
right to possession, other than his roommate who was then in the 
hospital. · 

Accused testified that three of his friends, officers whose 
names he did not mention., had been in and out of his room, but 1taldng 
this wholly uncorroborated testimony at its face value it does not 
render inapplicable the presumption that arises from the possession 
·of recenUy stolen goods. The three friends of accused were visitors 
to, not occupants of, his room and they did not have facility of access 
thereto equal to that of accused. There is no evidence that ~one 
of them was ever in the room at a time when he was alone and unobserved. 
The bare possibility that one of these friends of accused may have put 
the stolen travelers checks in the place where they were found, is not 
sufficient to destroy the probative force of the presumption. 

Furthermore, the testimony affim.atively shows that accused 
was in the vicinity of the place where the travelers checks were kept 
at the time they disappeared, and that he had the opportunity to steal 
them. On the Sunday morning the theft occup-ed, accused was in the 
.54th Battalion Officers' Quarters and left there alone, ostensibly ~ 
return to his own room in Officers I Quarters of the 56th Battalion., 
about 3:30 a.m. 'rhere was no explanation as to why accused was up and 
wandering about in barracks other than his own at that hour of the 
morning, except his testimony to the effect that he followed a crap 
game fran the Officers I Club to the latrine in the 54th Battalion 
Officers• Quarters, and after participating in the game at the latter 
place for a periodoftine became so intoxicated that he could not re
member anything that happened until he. awoke in_his room. The 
testimony of the other defense witnesses does not indicate that 
accused was so intoxicated as to suffer unconsciousness or lapse of 
memory. With Lieutenant IJ.llard., accused stood in the doorway of the 
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room of Lieutenant O'Connell and Captain Rasmussen and conversed with the 
other officers for 7 or 8 minutes. Captain Rasmussen, as a witness for 
the defense, was not inte?Togated concerning the condition of the accused 
as to intoxication. Lieutenant Lilla.rd testified it was apparent that 
accused had been drinking, but did not say that, accused was drunk.· 

The accused offered no explanation of the presen~ce of the· 
travelers checks in his room, except to say that he did not know they 
were there. The finding of the stolen checks in ·the room of the accused, 
considering the character of his possession of them and the other.attendant 
circumstances, was sufficient to justify an inference of the guilt· of the 
accused. 

6. on direct examination Captain·Messer was asked the occasion of 
the search of the room of accused. He answered that on the morning of 
October 19 the executive officer of the 56th Battalion had called.him on 
the telephone and reported several i tams had been missing fran the rooms 
of officers the night before, and several days before. Recalled as a 
rebuttal witness, Captain Messer testified that .losses had occ1.UTed in 
several barracks of "the 54th or 56th•, and that the losses in the 54th 
Battalion Officers' Quarters occurred early Sunday- morning. · The prosecu
tion did not show that the loss or disappearances of the items in question 
was in any way connected with the larcenies alleged in the Specifications 
of the Charge .and the testimony with reference to such items clearly was 
incompetent. However, in view of the vague character of the testimony 
and its manifest lack of appreciable weight as evidence, it is the opinion 
of the Board of Review that its admission did not injuriously affect a.,.y 
substantial rights of the accused (R. 24~ 32, 59). 

?. The records of The Adjutant ~eral show the age of accused to 
be 25 anq. service as follows: 

Enlisted service from January 29, 1942; appointed temporary 
second lieutenant, Anny of the United States, .from Officer Candidate 
School and active duty, October l, 1942. 

8. The court was legally constituted. No errors injuriously affecting 
the substantial ri.;hts of accused were committed during the trial. In. the op
inion of the Board of Review the record of triai is legally sufficient to sup

.. port the findings of guilty and the sentence, and to warrant confirmaticm of 
the sentence. Dismissal is au.thorized upon conviction of 'violation of the 
93rd Article of war. 

1--~-....,·_ __·......,·-+--·_, Judge Advocate....---· _~ 

--~Z~-'-------~(-=~----_('!"-~-Lz-_, Judge Advocate.

' --··-,' 
, Judge Advocate• 

. -...11._- i~~ 
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SPJGH 
CM 230928 1st Ind. 

'i'lar,Department, J.A.G.O., MAY 4 19.f.J - ' To the Secretary of war. 

l. Herewith transmitted for the action of the. President are .the 
record of trial and the opinion of the Board of Review in the case of 
SeconJ. Lieutenant Thom.as J. Lanyon {0-1770820), Field .Artillery. 

2. I concur in the opinion of the Board of -Review that the record 
of trial is legally sufficient to support the findings and sentence. 

The accused was found guilty of larceny of ~l, United States 
currency, and of .two travel~rs checks of a value of 010 each, the-
pr 6perty of other· officers, in violation of the 93rd Article of war. 
He~as sentenced to be dismissed the service, to forfeit all pay and 
allowances due or to become due, and to be confined at hard labor for 
one year. '.!:he reviewing authority approved the sentence and designated 
the Ninth Service Com.,'"18.Ild Detention and Rehabilitation Center, Turlock, 
California, as the place of confinement. I reco!lllnend that the sentence 
be confirmed but, in view of all the circumstances, that the forfeitures 
and confinement be remitted and that the sentence as modified be carried 
into execution. 

3. Imlosed herewith are the draft of a letter for your signature, 
transmitting the record to the President for his action, and a form of 
Executive action carrying th.at recommendation into effect. 

.... 
r.fyron C. Cramer, 

· Major GeAeral, 
The Judge Advocate General. 

3 Izx:ls. 
Incl.l- Record of trial. 
Izx:1.2- Dft.J:tr.for sig. 

sec .of Wru:. 
Incl.3- Form of Executive 

action. 
(F'indings and stntence disapproved, G.c.u.o. 152, 20 Jul. 1943) 
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WAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General (12?)
V!ashington, D. C. 

SPJGN 
CM 2.'.30938 

UNITED STATES ) SEVENTH .A.>lll!ORlill DIVISION 
) 

v. ) Trial by G.C.H., convened at 
) North Camp Polk, Louisiana, 

Captain HEMiY V. CARVILL, ) January 3, 9, and 10, 194.'.3. 
(0-.'.350333), Infantry. Dismissal, total forfeitures, 

and confinement for four (4) 
years.l 

OPINION of the BOARD OF' REVIEN, 
CRESSON, LIPSCO:.:IB, and SLEEP:Ell., · Judge .Advocates. 

1. The Board of Review has examined the record of trial in the 
case of the officer above named and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused· Vtas triAd upon the following Charges and Speci
fications: 

CHARGE I: Violation of the 93rd Article of War. 
(F:.nding of not guilty.) 

Specification lt (Finding of not guilty.) 

Specification 2: {Finding of not guilty.) 

Specification 3: (Fjnding of not guilty.) 

CHARGE II: Violation of the 95th Article of W'ar. 

Specification, In that Captain· Heney v. Carvill, Anrry of the 
United States, did, at North Camp Polk, Louisiana, on 
or about November 13, 1942, with intent to deceive, 
officially state to Colonel W. P. Shepard, Chief of Staff, 
Seventh Armored Division, that there was a personal check 
in the sum of $100.00 stolen from his (Captain Carvill's) 

, pocketbook on or about November ? , 1942, or words to 
that effect, whidh statement was known by the said Captain 
Heney v. Carvill to be untrue. 

CHA.ROE III: Violation of the 96th Article of ijar. 



(128) 
I 

Specification: · In that Captain Henry V. Carvill, Arrrq of 
the United States, did, on or about October 25, 1942, 
at vicinity of Mittie, Louisiana, borrow the sum of 
$50.00 from 1st Sergeant Albert F. DeVries, a non
commissioned officer. 

ADDITIONAL CHARGE I: Violation of the 95th Article of War. 

Specification: In that Captain Henry V. Carvill, Arrrry of the 
United States, did, knowingly and wilfully, at or near 
North Camp Polk, Louisiana, on or about December 15, 1942 
falsely represent to his friends, associates, and fellow 
officers that Fern A. Smith was his lawful wife when he 
then knew that his wife, Virginia Salus Carvill, was 
still living and not divorced from him. 

ADDI"rIONAL CHARGE II: Violation of the 96th Article of War. 

Specification l: (Disapproved by reviewing authority.) 

Specification 21 (Disapproved by reviewing authority.) 

Specification 3:- In that Captain Henry v. Carvill, Arrrry of the 
United States, did, knowingly and wilf't1lly, at Camp 
Claiborne, Louisiana, on or about October 7, 1942, con
tra.ct a.n unlawful bigamous marriage with Fern A. Smith 
of Port Arthur, 'l'exas, witho1J.t first being divorced from 
his lawful wife, Virginia Salus Carvill, she being still 
living; the said lawful marriage having been entered 
into at Boston, :Massachusetts, on or about Au~st 24, 
1940. . 

The accused pleaded not- guilty to all Charges a.nd Specifications, 
except the Specification, Charge II, to which he pleaded not guilty 
but guilty of a violation of the 96th Article of War. Ha 1'13.s found. 
not guilty of Specificat,ions l, 2 and 3, Charge I, and Charge I, and 
guilty of the remaining Charges e.nd Specifications. He was sentenced 
to be dismissed the service, to forfeiture of all pay and allowances 
due or to become due, a.nd to be confined at hard labor·at such plaoe 
as the reviewing authority may direct for a period of ten years. 
·The reviewing authority disapproved the findings of guilty of Specifi
cations l a.nd 2, Additional Charge II, and approved only so much of 
the sentence as provides for dismissal i'rom the service, forfeiture of 
all pay a.nd allowances due or to become due, and confinement at hard 
labor for four years, and forwarded the record of trial for action 
under Article of Yiar 48. 
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(129)
J; (a) Concerning the Specification, Charge II, to which the 

ac·cused pleaded not guilty, {but guilty of making a false statement 
in violation of Article of War 96), the evidence for the prosecu
tion shows that, during ofi'icial·hours on November 12, 1942, the 
accused reported to Colonel Shepard, Chief of Staff, 7th Armored 
Division, the the~ from the accused's pocketbook on or about November 
7, 1942, of sixty dollars of company funds and of a personal check 
fo«" a hundred dollars issued to the accused by his mother. In con- . 
nection with this report, the accused requested permission to sand 
two men to DeRidder, Louisiana, to take into custody a certain indi
vidual whom accused suspected of having committed the theft. Accused 
stated to Colonel Shepard, at a later date, that he did not know why 
he had stated there was -a personal check for $100.00 allegedly stolen 
along with the service company funds. He also told Captain Tirey, 
in the course of a subsequent investigation, that there had been .no 
check at all and that he had told Colonel Shepard about it. (R. 8-ll, ' 
18,24.} . 

(b) With reference to the Specification, Charge II, the 
accused testified that, at the time he made the false statement to 
Colonel Shepard about a check being stolen, he had not gone to·the 
Colonel's office to make an official report, but to obtain permission 
to send a truck to DeRidder to pick up a man whom he suspected of 
having committed so~e or all of a series of recent thefts in his 
company•. During the conversation in 'Which this request was made, the 
accused stated to the Colonel that a personal check for $100.00, 
payable to the accused, had been stolen from the accused's wallet, 
along with $60.00 of company .funds. As to why he made this admittedly 
false statemen~, the accused.testified in haec verba: 

"The original reason I had on that was 
that if I could scare somebody in the com
pany * * * to return anything taken out of..• that box,· I would be able to use it in get
ting finger prints to convict a person in 
the company * * *"· 

The accused also testified that he later told Colonel Booth that~~ 
- the accused - had made a false statement at the time he requested 
Colonel Shepard's perm:i.ssion to send two men to DeRidder to apprehend 
the suspected thief (R. 139-140). · . 

In response to questions by a member of the Court inquiring 
further into his purpose in visiting the Chief of Staff's office on 
the occasion.on which the false statement -was made, the accused ad
mitted that, as company cotnm;1.I1der, he could have sent tlie truck anywhere 
he wanted to. He added, howevers 

"There was another point there, to be frank 
with the Court. With-all these thefts in the 
company I was getting to the point that I needed 
help to determine who was the guilty person 
down there, there were too many of them. 11 (R. 142.) 

-J-
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(c) The Specification, Charge II, alleges that the accused 
did, at North Camp Polk, Louisiana, .on or about November 13, 1942, 
with intent to deceive, officially state to Colonel W. P. Shepard, 
Chief of Staff, Seventh Armored Division, that there was a personal 
check in the sum of $100.00 stolen from the accused's pocketbook on 
or a.bout November 7, 1942, or words to that effect, which statement 
was known by the accused to be untrue. 

The accused pleaded guilty to all the foregoing specifica
tion. except the words "with intent to deceive" and "officially." 
No other inference is tenable from the deliberate ma.king of the false 
statement in the na.nner and under the circumstances clearly estabUshed 
by all the evidence relating to it (including the testimony of the 
accused), than that the accused meant for Colonel Shepard to believe 
that the statement was true.· Regardless of whether or not the 
accused might reasonably hope to derive any beneflt froI!l the deception, 
the intent to deceive was implicit in the making of the false state
ment. Its official character is clearly established by Colonel 
Shepard's testimony. Moreover, even the accused's testimony shows 
that in reporting to the Chief of Staff on the occasion on which the 
false statement was made, his purpose was to make an official request 
which necessarily involved a report of the theft. Finally, on cross 
examination, the accused admitted that one purpose of his visit to 
Colonel Shepard's office was to get help to determine who was the thief. 
Thus the testimony of the accused, as well as the evidence adduced by 
the prosecution, fully sustains the finding of guilty of the Specifi
cation, Cl:large II, in violation of Article of War 95 (W:inthrop, 2.nd 
Ed., P• 713}.. . 

4. (a) Concerning the Specification, Charge III, the evidence for 
the prosecution shows that on October 25, 1942, Captain Spokes, whom 
accused had recen\.ly succeeded as company commander, visited the S3r
vice Company, 7th Armored Regiment, for the purpose of transferring 

·to the accused the company funds of which Captain Spokes was custodian. 
Upon opening the strong box in which these funds were kept, Captain · 
Spokes discovered a shortage of $86.00 in cash. Captain Spokes had 
no cash with him, and the 48th Armored Regiment, with which Captain 
Spokes was then serving, was separated a considerable distance from 
the service company. The accused, therefore, offered to lend Captain 
Spokes the money with the understanding that, upon his return, Captain 
Spokes would send the accused a personal check for the amount of the 
loan. Upon Captain Spokes• acceptance or this o!!or, the accused 
discovered that he - the accused - had only ~Mo.co in cash. First 
Sergeant Albert F. DeVries of the Service Company, who had served in 
the same capacity under Captain Spokes, thereupon explained to the 
two captains that he had some money that co~ld be used, and volunteered 
to supply the difference in cash so the transaction could be completed 
then and there, obviating the necessity of Captain Spokes ma.king 
another trip. His suggestion being favorably received, Sergeant 
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Devries gave the accused $50.00 for which the accused gave the ser
geant his I.o.u. The accused then handed Captain Spokes $90.00, con
sisting of the accused's own $40.00 and the $50.00 which he had 
obtained from the sergeant, taking Captain Spokes receipt for the 
entire amount. Captain Spokes immediately turned this money over to 
the accused in lieu of the missing company.funds, and the accused 
signed the regular transfer form, acknowledging receipt in full. The 
accused later re:pa.id the sergeant (R. 'Zl-37). 

(b) Ylith reference to the Specification, Charge III, the accused 
testified that, upon discovery that $86.00 in cash was missing from-
the strong box on the occasion of Captain Spokes• visit to the ser
vice company for the purpose of closing out the council book and voucher 

.. file and transferring the company funds, the accused offered to lend 
Captain Spokes the amount necessary to facilitate the t:r;-ansfer. 'the • 
accused reached in his pocket and took out his wallet and discovered 
and stated that he had only-·$40.00, 'Whereupon Sergeant DeVries said 
he would be more than glad to offer $50.00 to facilitate the transfer 
of the !und, and laid $50.00 on the table. Continuing, the accµsed 
testifieda · 

"Being his company commander and to pro
tect him I gave him an r.o.u. and handed the 
entire $90.00 to the Captain** *who ga.ve 
me an I.o.u. for $90.00 and when Captain 
Spokes paid me back I paid Sergeant DeVries 
the $5b.oo back and reclaimed the I.o.u. r 
had given him to protect him." 

Upon receipt of the $90.00 Captain Spokes, in turn,· gave the 
accused $86.60, which was the exact amount of the shortage, to com-
plete the transfer of the funds (R. 143). · 

(c) The Specification, Charge III, al~eges that the accused did, 
on or about October 25, 1942, in the vicinity of Mittie, Louisiana, 
borrow the swn of $50.00 from First Sergeant Albert F. DeVries, a non-
commissioned officer. · 

The proof d,iscloses a borrowing under circumstances suf
ficiently exceptional to exempt it from the application of the rule 
announced, as dicta, in a former opinion of The Judge Advocate General 
that, 

ll*ffthe mere act of an officer borrowing money· 
from an enlisted ms.n is an offense under . 
Article of War 96. (CM 122920 (1918); 130989 
1919)) 11 (Dig. Ops. JAG 1912-40, sec. 453(5) 
p. 341). 
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The Judge Advocate General has also held that, 

"*~'.V~ere the officer borrows from the 
enlisted nan*** without any circum
stances of an exceptional character, it 
would be subversive of proper military 
discipline to permit the transaction to 
go unpunished11 (CM 117782 {1918)). 

Conversely, where the circumstances, as here, clearly eliminate the 
remotest possibility of any abuse of the relationship, there remains 
no tenable basis for regarding the borro':"ting as prejudicial to good 
order and military discipline. A convict.ion was sustained under a 
similar specification in the StricklAnd case {CM 192128 {1930)). 
There, however, the evidence tended to reinforce the presur;iption of 
prejudice by disclosing that the officer had solicited the loan for 
his personal benefit and, in seeking to induce it, had revealed to 
the enlisted man his own misconduct and resulting plight. 

· In our opinion, the uncontradicted evidence in,the instant 
case absolves the accused of violating Article of \'iar 96, in accept
ing the sergeant•s proffered fifty dollars for the convenience not 
·of himself but of Captain Spokes. We, therefore, consider the record 
of trial legally insufficient to support the finding of guilty of 
Charge III. 

5. (a) Concerning Specification 31 Additional Charge II and the 
Specification, Additional Charge I, the evidence for the prosecution 
shows that, on August 24, 1940, the accused was married to Virginia 
A. Salus, who was residing, at the time of the trial, at Hotel 
Wentv1orth, New York City. During the months of October and November, 
1942, the accused's allotment of $200.00, was payable, according to 
his pay card in the Finance Office, to Virginia. A. Carvill, Hotel 
Ylentvrorth, New York City, c/o First Hardin National Bank, Elizabethtown, 
Kentucky, where it was deposited to the joint account of Captain 
Henry V. Carvill and Mrs. H.Vaushan Carvill, his wife. Cn October?,· 
1942, the accused was married to :,.,em A. Smith at Camp Claiborne, 
Louisiana {R. 97-'18, 81, 104-105, 110-112). · . 

On or about December 15, 1942, the accused, in his quarters, 
introduced Fern A. Smith as his wife to Lieutenants Husk, Ferguson 
and Carpenter, all three oi' whom were assigned to duty with the S3r-
vice Company of the 7th Armored Division (R, 100-104). · 

{b) Concerning Specification 31 ~dditional Charge I~and the 
Specification, Additional Charge I, the accused testified that in 
July, 1942, Mrs. Virginia Salus Carvill told the accused, while he 
'\'las in J:Iew York City on leave, that she vias in love with another man. 
On A.u:;ust 2, 1942, after his return to Louisiana, she telephoned 

-6-



(133)
him fro::t New York to say that she wanted a divorce. He told her to 
proceed and that he would pay the expenses; also, in lieu of alimony, 
that he would send her ~~100.00 a month for three months. About a 
week later she wrote him a letter--neither produced nor accounted 
for-stating she had gone to a lawyer and "the divorce would be 
through in the end of September. 11 So~etime thereafter, he sent her 
three post dated checks for $100.00 each. These checks were dated 
the,first of October, November and December, respectively. He pro-
duced the check dated December 1, which had been paid a.nd canc;lled. 
It was nade out to 1..lrs. H. Vaughan Carvill. The other two came in 
with his bank statements in November and December. He destroyed them 
after he received them back from the bank. Confronted with his bank 
statements, later in the trial, the accused test~!ied that 1trs. 
Vireinia Carvill had not cashed these two.checks but had ret'.lI'?led them 
to him without cashing them. She returned them because, in October 
a.nd November, 1942, she wo.s still writing checks on their joint · 
account. In reply to an inquiry by a member of the court, why he-had 
testified previously that the first two checks had gone throug..~ the 
bank, the accused testified, 

11 The only answer I have to that, sir, is 
that I did."1' t intend to put across to the 
court that they had cleared through the bank, 
as I already lmew that the bank state:rgrmts 
were in the hands of the prosecution.~ (R. 144~ 
151, 160-161, 165). . . 

At the time of his marriage to Fern Smith on October 7, 
1942, the accused believed he was divorced from Mrs. Virginia Salus 
Carvill, although he had heard noth:ing from her ~ince the letter 
stating that she had seen a lawyer and that the divorce would be 
nthrough in the end of September, 11 and had had no word or com.TJ11.Ulication · 
from anyone with reference to the divorce. On cross examination, 
accused· testified that grounds for the divorce were not discussed, 
but that "she was going to try," although he did not know in what 
State she planned to attempt to institute divorce proceed:ings (R. 144, 
154-155, 157-159). . .. 

On October 19 or 20, 1942, the accused again talked via 
long distance telephone with :Mrs. Virginia Carvill in New York. He 
neither told her he was ·narried nor asked her if she had obtained a 
divorce, but "from things that were sa.id, 11 concluded .she had not. 
Despite reiterated inquiries both from the prosecution and from mem
bers of the court, the accused failed to recall a single specific 
statement ma.de in this conversation. He testified, at one time, that 
it merely caused him to doubt. that he had been divorced; ·but in answer 
to the question as to when it was that he learned that he was not, 
in fact, divorced from Virginia Carvill, the accused replied, 11Arolllld 
October 19 or 20 11 (R. 153, 157, 170-172). 

-7-



(134) 
In the latter part of October, 1942, the accused employed 

a lawyer in Leesville to investigate the matter and, if necessary, 
to institute divorce proceedings on behalf of Mrs. Virginia Carvill 
against the accused in Louisiana. These proceedings had been insti
tu~ed and were pending when the accused was tried {R. 152, 155-157). 

The accused admitted having presented Fern Smith as.his 
legal wife, ·since learning he was not divorced from Virginia. The 
accused and Fern Smith were, in fact, living together as man and 

. wife at the time of the trial (R. 152, 171, 179) •. 

(c) Specification J, Additional Charge II, alleges that the 
accused did, knowingly and wilfully, at Camp Claiborne, Louisiana, on 
or about October 7, 1942, contract an unlawful bigamous marriage with 
Fern A. Smith of Port Arthur, Texas, without first being divorced 
from his lawful wife, Virginia Salus Carvill, she being still living; 
the said lawf'ul marriage having been entered into at Boston, Mlssa
chusetts. 

Every element of the offense is not ·only proved but admitted 
by the accused. In avoidance, he urges his belief that his first wife 
had obtained the divorce which he and she had discussed via long dis
tance telepho,ne conversation in August, concerning 'Which she had 
later written him to the effect that she had seen a lawyer and that 
"it-would be through in the end ,of September." Having heard nothing 
1'urther, either from his first wife or fro,u anyone·else, with reference 
to the contemplated divorce, the accused, taking the wish !or the deed, 
contracted a second marriage, after which his first wife, continued 
to check on their joint account in Elizabethtom, Kentucky, and was 
still designated as the recipient of his allotment on his November 
pay card. Moreover, the accused's testimony concerning both the letter 
he claimed to have received from his first wife in September, and his 
transactions with her during the subsequent .two months, is palpably 
unreliable, and indicates that in testifying he was constantly deferring 
to standards of plausibility rather than to standards of truth. 

Regardless of which, if any, of accused's conflicting state
ments are correct, he did not exercisa "reasonable diligence to ascer
tain the truth" and his belief wa·s not a defense. (CM 123267 (1918)) 
(Dig. Ops. JAG 1918-40, par. 454(18), P• 350). Nor does the evidence 
disclose a reasonable ·and honest belief that a valid divorce from 
his first wife had been secured, within the purview of Article 76 of 
the Louisiana Criminal Code, 1942, of 'Which the court properly took 
judicial notice.(Par. 125, M.C.M. 1928). The evidence clearly sus
tains the finding of guilty of Specification 3, Additional Charge II, 
and shows both the corrunission of a crime, not capital, and conduct of 
a nature to bring discredit on the military service, in violation of 
Article of Viar 96. 
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(d) The Specification, Additional Charge I, alleges that 

the accused did, knowingly and wilfully, at or near North Camp Polk, 
Louisiana, on or about Dece~her 15, 1942, falsely represent to his 
friends, associates and fellow officers 1that Fern A.. Smi:-.h was his 
lawful wife when he then knew that his wife, Virginia Salus Carvill, 
was still living and not divorced from hi;::i. 

~ccused•s own testimony shows that on October 19 or 20, 
1942, he learned he was not divorced from his first wife, and that,
having engaged a lawyer to institute divorce proceedings, he ne•rerthe
less continued to live publicly, as ~ and wife, with .Fern a. Smith, 
and to introduce and.represent her to fellow officers, friends and 
associates as his lawful wife. The accused I s gros·s negligence in 
failing to take· any steps whatsoever to ascertain whether his first 
vn.fe had obtained a divorce before undertaking to. contract a second 
narriage had resulted in the embarrassing predicament that should have · 
been anticipated. The accus~d, it is true, took one appropriate s'tep 
to alleviate the situation. He engaged a. lawyer to institute divorce· 
proceedings on behalf' of his first wife. Then, kno;ring that he was 
not.divorced, he continued for his ovm convenience to live openly with 
Fern, and to represent her publicly as his .-dfe, manifesting a callous 
disregard for her reputation and virtue as well as for law, morals, 
and the conventions of society, wholly inconsistent with conduct be
comine; an officer and a e;entleman (Winthrop (2nd Ed.), p. 718, note 
54; Dig. Cps. J~G, 1912, P• 11~2, 143, R. 23, 164, Aug. 1266; R. 42, 
98, Jan. 1879). 

The evidence, therefore, clearly sustains the finding of 
guilty of the Specification, .Additional Charge I, and shows conduct 
unbecoming an officer and a gentleman, in violation of Article of 
War 95. 

6. The accused's g~od conduct and reputation, and his outstanding 
ability and·energy as an officer and a leader of men were attested by 
the division chaplain and the division inspector general. Cb cross 
examination, however, the latter testified that while his investiga
tion had shown the accused's administration of the serv:Lce company to 
be excellent in all other particulars, it disclosed m3.ny irregul~rities 
and discrepancies in his handling of the company funds (R. 200-204). 

7. The accused is 28 years and 10 months of age. The records 
of the Office of 1he Adjutant General show that he served as an enlisted 
man from August 18, 1933, to Angust 17, 1936, when he was honorably 
discharged for the convenience of the Government. He was appointed 

· a second lieutenant, i\I'rny of the United St;ites, on January 26, 1937, 
assigned to extended active duty August 26, 1940, promoted first 
lieutenant Infantry Reserve, effective Aueust 22, 1941, and temporary 
captain, Army of the United States, ~ugust ~7, 1942. 
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8. The court was legally constituted. No errors injuriously 
a.f.fecting the substantial rights of the accused were committed dur
ing the trial•. The Board of Review is of the opinion that the record 
of trial is not legally sufficient to support the findings of 
guilty of Charge III and its Specification; legally sufficient to 
support the findings of guilty of Chargo II and its Specification, 
Addi~ional Charge I and its Specification, Additional Charge II"and 
Specification J thereunder; legally sufficient to support the sentence 
and to warrant confirmation thereof. Dismissal is authorized upon 
conviction of violation of article of Yfar 95 or Article of War 96. 

~2A&M,\,.~, Jup.ge Advocate. 
. • I 

CM- t.~ge Advocate, 

~~JUD.go Advocate. 
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1st Ind• 

Y:ar Department, J.A.G.o., .,:).:-! Z. 4 1943 - 'l'o the Secretary of War. 

1. Herewith transmitted for the action of the President are the 
record o.r trial and the opinion o.r the Board of Review in the case of 
Captain Henry v. Carvill (0-3~0333), Infantry. 

2. I concur in the opinion of the Board· of lleview that the· record 
of trial is not legally sufficient to support the findings of guilty 
of Charge III and its Specification, legally sufficient j;o support the 
findings of guilty of Charge Il and its Specification, Additional 
Charge I and its Specification, Additional Charge II and Specification 
3 thereunder, and legally sufficient to support the sentence and to 
warrant confirmation thereof. 

. 
The conduct of the accused in making a false official state

ment with the intent to deceive shows the accused to be lacking in 
basic standards of honesty. In addition, his conduct in entering into 
a bigamous marrlag~., and in introducing as his wife, to fellow ~fficers 
and friends, the wcman whom he had deceived into such marriage, was an 
affront to his fellow officers, an outrage to the feelings of the woman, 
a discredit to the -military service., and a basic wrong to society. Al
though character witnesses describe the accused as an efficient officer, 
the inspector general of the division to which the accused was assigned 
testified to the discovery of many irregularities and discrepancies in 
the handling by the accused of money belonging to his company. Further
more, the testimony of the accused in which he seeks to justify his be
lief that his .first wi,!e had obtained a divorce at the time of his second 
marriage is clearly an instance in which "inclination snatches argument 
to make indulgence seem judicious choice". The accused is, therefore., 
unworthy to remain an officer! I recommend that Charge III and its 
Specification be ·disapproved and that the sentence be confirmed. In view, 
however, of the fact that accused is now divorced from his first wife, 
and states that the birth of a chiid is expected as a result of his 
second marriage, I further recommand that three years of the sentence of 
confinement be remitted. · 

3. Attention h~s been given to memorandums from Honorable Henry 
Cabot Lodge, Jr., and.David I. Walsh, United States Senate, transmitting 
letters written by the accused, and to letters written by the accused 
to the ;Fresident and the Secretary of War. · 

4. Inclosed are·a draft of a letter for your signature; trans
mitting the record to the f>:resident for his action and·a fonn of Exe
cutive action designed to carry into effect the foregoing recomr.ienda
tions should such action meet with approval. 

3 Incls 
Incl 1-Record of trial 
Incl 2-Draft of ltr for l,zy'ron c. Cramer, 

sig. Sec. of War Major General, 
Incl 3-Form of action The Judge Advocate General. 

To (138) 



(1J8) 

(Findings of guilty- of Charge III and its Specification disapproved. 
Sentence confirmed tut three years of confinement remitted. 

G.C.M.O. 109, 12 May 1943) . 



WAR DEPARTMEHT 
Arnry Service Forces 

In the Office or The Judge Advocate General (139) 

Washington, n.c. 
SFJGK' 
CM 23lll9 APR 6 194.l 

UNITED STATES ) 77TH INFANTRY DIVISION 
) 

v. ) Trial by o.C.M., convened at 
) Fort Jackson, South Carolina, 

Captain Earl M. Lockwood ) January 15, 1943. Dismissal 
(0-327546), Headquarters ) and total forfeitures. 
1st Battalion, 305th ) 
Infantry. ) 

HOLDING of the BOA.F.D OF REVIEW 
COPP, HILL and ANDREWS, Judge Advocates. 

l. The record of trial in the case of the officer named above 
has been examined by the Board of Revi'3l'r and the Board submits this, 
its opinion., to The Judge Advocate General. 

2. Accused was tried upon the following Charges am Specifica
tionsa 

CHARGE Ia Violation of the 61st Article of War.· 
(Finding of not guilty) 

Specificationa (Finding of not guilty). 

CHARGE IIa Violation of the 95th Article or War.· 

Specification la. In that Captain Earl M. Lockwood, 305th 
Infantry was, at Columbia, South Carolina, on or about 
December 24., 1942, in a public place, to wit, vicinity 
of the Wade Hampton Hotel, drunk 11hile in uniform. 

Specification 21. In that Captain Earl :M. Loclmood, 305th 
Infantry., did, at Colwnbia, South Carolina, on or about 
December 24, 1942, in a public place, to wit, vicinity 
of the Wade Hampton Hotel, commit a nuisz.nce by urinat
ing, this to the disgrace of the military service. 

Specification 31 In that Captain Earl M. Lockwood, 305th 
Infantry, did, at Fort Jackson, South Carolina, on or 
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about December 31, 1942, with intent to deceive 
Lieutenant Colonel Cecil W. Nist., 305th Infantry, 
state to the Lieutenant Colonel Cecil W. Nist 
that he, Captain Lockwood., had not been out of. his 
quarters in Columbia., South Carolina~ during the 
period December 5., 1942., to December 31., 1942., 
except to visit Fort Jackson, South Carolina., 'Which· 
statement was known by the said Captain Earl M. 
Lockwood to be untrue., in that he had visited the 
Wade Hampton Hotel., Columbia., South Carolina on 
December 24., 1942. 

He pleaded not guilty to the Charges and Specifications. He was found 
not guilty of Charge I and the Specification thereunder and guilty of 
Specifications 1, 2 and 3 of Charge II and of Charge II. No evidence 
of previous convictions was introdu.::ed. He was sentenced to be dis
missed the service and to forfeit all pay and allowances due or to be
come due. 

3. From the record it appec;1rs that the court convened for the pur
pose of trying accused at 2:00 P.M•., January 15., 1943 (R.2). At the 
outset of the trial., as appears from the record (p.6)., the accused 
through individual counsel asked for a continuance. The following 
colloq"'1 took place: 

lll)efense: The defense would like to raise the objection 
to having to start this case at this time due to the fact that 
the defendant wasn•t notified until 12:30. His trial was today 
and defense counsel had no knowledge that he was defense counsel 
on it until a s oort y,,hlle ago and he has had no chance to prepare 
the case or to interview "Witnesses in the case or see the defend
ant himself or make ~ preparation for the case. 

"Law Member: The motion is overruled and denied. 
"Defense: I would like to take an exception to that and 

have it ma.de a part of the record. 
"President: It will be noted. It is.the ruling of the 

Court that .five days prior service during wartime has been vacated 
by an Executive Order of the President and it isn•t necessary that 
an accused have five days in which to prepare the case. n 

4. The Board of Review has considered a memorandum entitled "Brief 
and Argument~,with supporting affidavits, submitted by accused through 
counsel. The Boa.rd has also considered a statement prepared by the trial 
judge advocate., dated January 30., 1943, together with the formal documents 
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accompanying the record proper. 

It appears that the accused was not served with a copy of tho charge, 
nor did he know of the da~ of his trial, prior to the day on vrhich the 
trial was held. Defense counsel first learned of his detail or appoint
ment, and of the date of the trial, at 12:15 P.M.. , January 15. He· 
stated to the court that, as a result, he had had no chance to prepare 
the case or to interview the witnesses or see the defendant himself, · 
or make any pr~paration for the case. • 

.accused pleaded not guilty to the charges. .There were substantial 
issues of fact. 

5. / The right to prepa.r& for trial is fundamental. To deny this. 
right is to deny a trial.- Article of War 70 provides "In time of peace 
no person shall against his objection be brought to trial before .a 
general court-martial v.ithin a r~riod of .five days subsequent .to. the 
service of charges upon him". This does not mean that during war ai 
accused may be deprived of the right to prepare his defense. Nor does 
it mean that in time of war such preparat1.on shall be limited arbitrarily 
to five days. The lilllitation by implication contained in this Article 
should be applied with, great care and only Tlhen the rights of the ac
cused are not prejudiced thereby. 

In Powell v. Alabama (287 u.s., 45), kn()Vjn as "The Scottsboro Case", 
the Supreme Court reviewing the conviction in the State court said, at 
page 56 ,2! seq.: 

111t thus will be seen that until the very morning of the 
trial no lawyer had been named or definitely designated to 
represent the defendants.*** The prompt disposition of 
criminal cases is to be commended and encouraged. But in 
reaching that result a defendant, charged with a serious 
crime, must not be stripped of his right to have sufficient 
time to advise with counsel and prepare his defense. To do_ 
that is not to proceed pra:nptly ·in the calm spirit of regulated 
justice but to go fOI1Word with the haste of the mob." 

In this s~e connection, the supreme Court, in/n:eqv. Alabama 
(308 u.s. 444), said at page 4461 · 

"But the denial of o_pportunity for appointed col:lllsel to 
confer, to consult with the accused and to prepare his defense, 
could convert the appointment of counsel into a sham aud 
nothing more than a .f.'ormal compliance with the Constit11tion's 
requirement that an accused be given the assistance·of counsel. 

- .'.3 ~ 
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The Constitution's guarantee of assistance of counsel can not 
· be satisfied by mere formal appointment. tt 

In the present case, the issues of fact involved an incident which 
occurred and possible witnesses who resided sane distance from Fort 
Jackson. Intelligent preparation for trial, the preparation contem
plated by law, is possible only after charges as finally amended and 
formulated are served. Here the charges were not seTVed, nor was there 
notice of trial, nor opportwrl.ty to confer with counsel until a few 
hours before the very hour of trial. 

Under the circumstances, the failure of the court to grant accused 
a reasonable adjournment was an abuse of its discretion. As was said 

- in CY 126651,,~nto try a man for charges upon which he is ignorant until 
he comes into court is not due process of law. · It deprives him of all 
opportunity to consider or prepare his defense, and thus deprives him 
of a most substantial and well recognized right. The question of a con
tinuance is one for t.he sound discretion of the court. It is believed, 
however., that when it is apparent upon the record that the court has 
abused its discretion, the conviction should be held illegal•. 

6. The evidence produced by the prosecution in support of Specifi
cation l and 2 of Charge II, indicates, prima facie, violations of 
.Article of War 96 rather than Article of ifar 95. Accused was not shown 
to have been grossly drunk or q_onspicuously disorderly 'Within the mean
ing of Article of War 95 (Dig. Op. JAG 1912-40., sec. 453(11). 

7. The evidence introduced for the prosecution was legally insuf
ficient to support Specif'ication 3, Charge II. 

Lieutenant Colonel Cecil W. Nist then in ccmmand of the 305th 
Infantry talked to accused on or about 'Dacembe,:- 31., 1942., nto inquire 
into his status" (R.111 12). Accused had been sick in quarters since 
November 301 1942 (R.32), except for two or more visits. to Fort Jackson., 
until December 31., 1942 (R.16,22"24). Accused lived in Columbia, South 
Carolina, where the Wade Hampton Hotel is located (R.8), with his wife 
(R.19). The following testimony of Lieutenant Colonel Nist was adduced 
in support of this specifications 

"At that time I was in camnand of the 305th Infantry. I 
asked Captain Lockwood what his status was and he told me that 
he was sick in quarters. He also told me that he had been in 
quarters ever since the 30th of November except for a couple 
of visits to Fort Jackson. I asked him if he were positive of 
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that fact and he told me that he was, that he had not been 
any,vhere else except in quarters except for the visits to 
Fort Jackson. · I reminded Captain Lockwood that I had a re
port that he had been elsewhere than in his quarters, after 
which he admitted that he had been at the Wade Hampton Hotel 
on Christmas Eve, December 24th.***" 

. 
A. reasonable interpretation of the question ~o accused is that.it 

was directed to trips awa;y from Columbia, South Carolina. Based on such 
an interpretation the answer of accused was not false. Furthermore, a 
stop off during the late afternoon or the early evening at the Wade 
Hampton Hotel on the return from a visit to Fort Jackson could be-in
terpreted fairly as within the scope of the answer given. 

From the testimoey it appears that at the same time and as-part 
of the same interview the question was made more specific, ·whereupon 
accused stated that he had been at the Wade Hampton Hotel on Christmas 
Eve. 

The use of.the ward "admit" by Lieutenant Colonel Nist, in this 
connection, was a conclusion and improper. l1or does it fairly charac
terize the conduct of accused in the light of the entire testimoey on 
this point. 

Regardless of the intent or purpose of accused in not stating 
i.nnnediately that he had been at the Wade Hampton Hotel, he corNcted 
his statement during the interview. Making a false official statement,· 
·in violation of Article of War 95, is similar in nature to the offense 
at ·perjury. A witness 'Who corrects false testimoey before he leaves 
the stand "purges" himself and is not guilty of perjury. 

8. That portion of the sentence which includes total.forfeitures 
is not authorized by Article of War 95~ and is illegal and void. 

9. For the reason;, set forth above the Board of Review ls of the 
opinion that the record of trial is legally insufficient to support the 

• findings of guilty and the sentence. 

Judge A.dvocate 

--,,..,,,.~--:~--::,;;::;=-~~~-' Judge Advocate 

Judge Advocate 

.. 
. - 5 ... 
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SPJGK 
CM 2Jlll9 1st Ind. 

Uar Depart~nt, J.A.,G.o., APR 7 1943 - To the Comm.anding General, 
Headquarters 77th Infantry Division, Fort Jackson, South Carolina. 

1. In the case of Captain Earl M. Lockwood (0-327546),· Headquarters 
1st Battalion, 305th Infantry, I concur in the foregoinf; holding of the 
Boa.rd of Review holding the record of trial legally insufficient to 
support the findings of guilty and the sentence, and for the reasons 
stated I recommend that the findings of guilty and the sentence be dis- · 
approved. You are advised that the action of the Board of Review and 
the action of The Judge Advocate General have been taken in accordance 
with the provisions of Article of War 50i, and that under the further 
proi.risions of th.!:.t Article and in accordance with the fourth note 
follovd.ng the Article (U.C.!,i., 1928, p. 216), the record of trial is 
returned far your action upon the fir.dings and sentence, and for such 
further action as you m~ deem proper. 

2. mien copies of the published order in this case are forwarded 
to this office, together with the record of trial, they should be 
accompanied by the foregoing opinion and this indorsement. For con
venience of reference please place the file number of the record in 
brackets at the end of the published order, as follows: 

(CM 2Jlll9). 

.Myron c. Cramer, 
Major General, 

The Judge Advocate General. 
2 Incls. 

Incl. l - Record of 
trial. 

Incl. 2 - Brief and 
argument submitted 
by accused. 

I , 
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(145)WAR DEPARTMEIIT 
Services or Supply 

In the 0££ice or The Judge Advocate General 
Washington, D.C. 

SPJGK 
CM 231132 

MAR 1 u 1943 

U N I T E D S T A T E S ) 2ND ARMORED DIVISION 
) 

v. ) Trial by G.C.M., convened at 
) Headquarters 2nd Armored Division, 

·Private MICHAEL G. GLEASON ) A.P.O. 252 c/o Postmaster, New 
(31050047), Company C, 82nd ) York, N.Y., January 21, 1943. 
Armored Reconnaissance Bat- ) Dishonorable disc~ge, total 
talion, 2nd Armored Division.) forfeitures, and death by 

) musketry. 

OPINION of the BOARD OF REVIEW 
COPP, HILL and ANDREWS, Judge Advocates. 

1. The record of trial in the case or '8he soldier named above 
has been examined by the Board of Review ~d the Board submits this, 
its opinion, to 'fhe Judge Advocate General~ 

2. The accused was tried upon the following Charge ann Specifica
tion: 

CHARGE: Violation of the 58th Article of War. 

Specification: In that Private Michael G. Gleason, 
Company "C", 82d Armored Reconnaissance Bat
talion, did, at Rabat, North Africa, on or 
about December 5, 1942 desert the service of 
the United States and did remain absent in 
desertion until he was apprehended at Rabat, 
North Africa, on or about January 1, 1943. 

He pleaded not guilty to and was found guilty of the Charge and Specifi
cation. Evidence of two previous convictions was introduced: One 
summary court-martial of absence without leave in violation of the 61st 
Article of War; and the other by special court-martial of absence without 
leave in violation of the 61st Article of War and of breach of restriction 
in violation of the 96th Article of War. He was sentenced to be dis
honorably discharged the service, to forfeit all pay and allowances due 
or to become due and to be·shot to death with musketry. The reviewing 
authority approved the sentence, forwarded the record of trial under 
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the provisions of Article of War 48, recommended that "since the 
desertion occurred in a rear area, rather than in the face of the 
enemy, the sentence be commuted to life imprisonment", designated 
the Casablanca Military Prison Camp as the place of confinement until 
the pleasure of the President is known, but pending further orders 
relative to the transfer or the accused to the place of confinement 
therein designated ordered that accused be retained in confinement in 
the 2d Armored Division Stockade. 

J. The evidence shows that on December 5, 1942, Company C, 82nd 
Armored Reconnaissance Battalion, 2nd Armored Division, was in the 
bivouac area of the 67th Armored Regiment in the cork forest on the 
Ra.bat-Monod Road, French Morocco (R.5), a rear area, rather than in the 
face of the enemy (action of reviewing authority). Accused, a member 
of Company C, 82nd Armored Reconnaissance Battalion and actively on 
duty with bis organization, overstayed his pass that expired at 7 p.m., 
December 5, 1942 (R.5). His unauthorized absence was discovered later 
that night by Sergeant John Gleeson, acting platoon sereeant of the 
3rd Platoon of Company C, as the result of a bed check taken by him . 
under orders of the company commander. Sergeant Gleeson conducted 
11a search all around the entire area and couldn't locate him" (R.5). 
Accused was absent from reveille roll call the next morning and was 
carried as absent without leave on the morning report until adminis
tratively dropped as a deserter a few days later (R. 4). He remained 
absent until January l, 1943 (R. 4,6,7,13), when he was ap~rehended by 
the militaI"Jr police (R. 7) while lying in bed with his clothes on in a 
room in Hotel Oceania, at Ra.bat, French Morocco (R.13). He was confined· 
in the police station at Ra.bat, brought back to camp (R.6), and con
fined in the 67th Armored Regiment Stockade (R.4). His absence from 
December 5, 1942, to January 1, 1943, was unauthorized (R.4). 

Private Bill Smith, Company C, 7th Infantry, 3rd Division, 1iestified 
that he saw accused two or three times during his absence from his 
organization (R.8). The first time was on December 10, 1942, when wit
ness was with accused from 7 p.m., until 3 o'clock in the morning, when 
he went with accused to the Paris Hotel located outside Ra.bat, French 
Morocco (R.7,9). On another occasion witness saw accused down town 
(R.9). The third time was on or about December 30, 1942, at about 3 
o'clock in the afternoon (R.8). TAe witness was posted as a guard with 
Private Lonnie llidins, Jr., Company o, 7th Infantry, 3rd Division, at 
the 3rd Division Post Number 10 located directly across from Garcia's 
Bar (R. 8,11), on the north side of Ra.bat (R.ll) at the gate outside 
of the Medina, the native village (R.11}. The guard was posted to keep 
soldiers out of the Medina (R.ll). On this occasion accused and three 
other soldiers, Privates Ralls, Mike Malone, and Hord, approached the 
guards posted on Post No. 10 (R.8}, directly across from Garcia's Bar 
(R.8). The witness testified that accused had been drinking. 
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11 He was kind of ~ ·- ..:1,gerin6 a little. As a 
matter of fact I thought all had been drink
ing.* ;, * They all ca:ne stasGering across the 
street talking rat~er loud~ (R.10). 

These soldiers wanted to go through the gate into the Medina (R. 10). 
The witness urged Private Malone, one of the four soldiers, to turn 
in. 

II*** they are going to get you for desertion 
if you don't turn in, and this I.:ike (witness 
pointing to accused) spoke up and said, 'I am not 
going to turn in until they catch me~'*** 
Well, there was Uike Malone who came over and 
asked us would we want some wine. We told him no 
we couldn't drin~ it on guard and that we were 
going off guard at 4:00 o1 clock. I told r.Iike 
!!alone and Hord out of C Company they better turn 
in, and if they didn't turn in they were liable 
to be tried for desertion, because men AVIOL after 
December 1st were tried just like deserters, and 
he spoke ~p and said he wasn't going to turn in 
until they caught him. 

11 Q. Who spoke up? 
"A. This fellow right here (witness pointing 

in direction of accused)." (R.8, 9) 

Private Eddins testified that he was posted as a guard at 3rd 
Division Post No. 10 on December 30, 1942, and saw accused and three 
other soldiers come straight across from Garcia's Bar and Restaurant 
(R. 11). 

"I was on guard. There was three of them who came 
over to talk. The first time they came over and 
asked did I want some wine. I told them no. Then 
they went back across the street and came back 
across again to where I was and the accused was 
with them; and the question came up about them 
being AWOL, and I stated that they should return 
to their organization because a man absent without 
leave after December 1st was going to be tried, 
and one of them spoke up and said 'I'm not going 
to return until they catch me', but I don't ·know 
which one of them made that statement." (R.ll) 

4. The defense counsel stated to the court "The accused having 
been advised of his rights chooses to make a sworn statement". Notwith
standing, the president of the court "further explained the rights of 
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the accused with reference to making an unsworn statement, a sworn 
statement, or remaining silent." The accused then at his own request 
was sworn as a witness in his own behalf and testified: 

"Well, on December 5th I was on pass with Sergeant 
White of my company and another private, three of us 
were on pass. We went to Rabat, French Morocco. 
We had been drinking all day long. That evening we 
went to a hotel for something to eat. I met my 
Lieutenant up there, Lieutenant Thomas. He was just 
coming in. We told him we were going back on the 
truck. We started down through town, stopped at a 
music store. It was getting dark. On the way down 
I stopped and was talking to a couple of girls. They 
went off. I was trying to find them and follow them, 
tried to find them, but couldn1t, and the next thing 
I lmew I had missed the truck back to camp. I didn't 
have any way to get baok to camp so I walked all that 
night, didn't know the way to go and took the wrong 
road~been feeling pretty good I guess, and the next 
morning I found myself away out on the other side of 
town. I asked fo~ the way out to the other side of 
town and turned around and started walking back to 
camp, got nervous all over then and went back to· 
Rabat to get the right road out to our area, and got 
to drinking again and kept getting nervous and kept 
drin:king, kept thinking about coming baok. I didn't 
say I wanted to be apprehended. As to what Private 
Smith stated, I remember seeing him and what I said 
to him now. He was on guard. . This Ralls he was 
speaking of I didn't know and this Bill Smith here 
had been drinking himself. He had his canteen on 
and insiste~ that I have a drink out of. it. I thought 
he had water in it, but when I saw it was wine I said 
no, but he had wine in his canteen and had been drinking 
himself, and that is when I told him l didn't want to 
be apprehended, and this Ralls said he lmew this Bill 
Smith and was going to get some wine over there to 
him if he gets off guard and that Bill Smith was going· 
to meet him down town that night." (R. 12) 

Between December 5, 1942, and January 1, 1943, he did considerable 
drinking (R.13). In fact, all he did was drink (R.14). Other soldiers 
usually furnished the drinks and paid for them (R.13). When he went to 
town he had $20.00 and obtained additional money by gifts and loans 
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from other soldiers (R.13). He usually slept in hallways or in trucks 
and bought "sandwiches around one of the cafes and got some meals with 
wine" (R.14). He was broke.when he returned to camp and bad been out 
of money for about three days (R.14). He slept once or twice at the 
Paris Hotel and twice at the Oceania Hotel with the other soldiers with 
whom he was associating. These were Private Swisher of the 67th; 
Private Moran of the 17th Engineers, Private Ralls and Mike Malone 
(R.14). At one time during his absence he met a private~out of Ms 
company and asked him to drive him back to camp. This soldier gave 
accused a drink, loaned him some money but did not return (R.13). 

5. The uncontradicted evidence shows that accused was absent, 
without leave from his place of duty between the dates alleged in the 
Specification. His company commander, 1st Lieutenant Donald J. Stroop, 
testified that accused had 11no other authority whatsoever to be absent 
any time from 7 P.M.December 5th until the date Lieutenant Jordan 
brought him back. 11 · 

. 
The accused manifested a clear intent not to return to the 

military service, by his own words "I'm not going to return UD,til they 
catch me11 , and by his conduct. In harmony with this declaration he 
remained absent until he was apprehended two days later, notwithstand
ing a warning given him by Privates Bill Smith and Lonnie Eddins that 
he should return to duty, as soldiers absent from their organizations 
after December 1 would be tried as deserters. He was in the combat 
zone on duty with an army of occupation beyond the continental limits 
of the United States, in time of war and in a rear area. During his 
entire absence he was in the neighborhood of military posts and did 
not surrender to-the military authorities; the suggestion that be ·at 
one time endeavored to arrange transportation back to camp is not 
impressive. He had $20 in his possession when he went absent without 
leave and augmented that with gifts and loans from soldiers_; he used 
none of that money to pay for transportation back to camp. 

Under all the circumstances the Board of R9v{_,,v is convinced 
beyond reasonable doubt that when accused quit his place of duty he 
knew that his command was engaged in important and hazardous service 
and that he intended by his absence not to return to it. Desertion is 
established. 

6. The charge sheet shows accused's age as 27 .years, his date 
of induction September 3, 1941, and his record of prior service none: 

7. The court was legally constituted. No errors injuriously 
affecting the substantial rights of accused were committed during the 
trial. In the opinion of the Board of Review the record of trial is 
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legally sufficient to support the findings and sentence and to 
warrant confirmation thereof. The death penalty is ·authorized 
for desertion in time or war under the 58th Article or War. 

~·Jlldge Advocate, 

~·t;fJtf!. Judge Advocate, 

(?. ~ Judge Advocate. 
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\ 

1st Inc.. 

'\',far Department, J.A.G.O., · MAR ~ 0 1943 - To the Secretary of ~.ar. 

1. Herewith transmitted for the action of the President a,r,:, the 
record of trial. and the opinion of the Board of Review ill the case of 
Private !Jichael G. Gleason (31050047), Company~, 82nd Armored Recon
naissance Battalion. 

2. I concur in the opinion of the Board of Review that the· 
record of trial is legally sufficient to support the findings and 
sentence and to warrant confirmation thereof. Accused v;as properly 
found guilty of desertion. He quit his organization at a ti.me at 
which it was in the coiooat zone beyond the continental. limits of the 
United states. He.was sentenced to be dishonorably discharged,. to 
forfeit all pay ancl allowances Gue or to become due and to be shot 
to death with musketry. The reviewing authority approved the sen
tence but, in view of the fact that the desertion occurred in a rear 
area, recommended that the II sentence be commuted to life imprfsonment". 
'l'he offense v;as grave but I do not believe imposition of the extreme 
penalty is required. I recommend that the sentence be confirmed but 
that the portion thereof adjudging the death penaJ.ty be commuted to 
confinement at hard labor for twenty years, that the sentence as thus 
confirmed and commuted be carried into execution but that the dishon
orable discharge be suspended until the soldier's release fran con
.finement and that the Casablanca Military Prison Camp be designated 
as the place of confinement. 

J. Inclosed are a draft of a.letter for your signature, trans
mitting the record to the President for his action, and a foIT.1 of 
Executive action designed to carry into effect the recommendation· 
hereinabove made, should such action meet i'1ith approval. 

e ,..,~ ~- Q.,_o..., 

1,zyron c. Cramer, 
11;.ajor General, 

The Judge Advocate General. 
3 Incls. 

Incl.1-Record of trial. 
Incl.2-Draft of let. for 

sig. sec. of nar. 
Incl.J-Form of a.c.:tion. 

(Sentence confirmed bit that portion thereof adjudging death penalty 
commuted to co~finement at hard labor for twenty years. Dishonorable 
discharge suspended until release from confinement. 
G.C.M.o. 80, 7 Apr 1943) 
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WA.R DEPARTMENT 
~ Service Forces 

In the Offioe of The Judge Advocate General (153) 
Washington, D.c. 

1JGH 
l 231163 

APR 7 1943.. 

A.P.O. 939 
UNITED STATES) SEATTLE, WASHINGTON 

) 
v. ) Trial by G.C.U., oonvened at 

) Fort Mears, Alaska, January 
Technician Fifth Grade ) 25, 1943. Dishonorable dis
WESLEY A. SI~LAIR ) charge (suspended) and oon
(37200768), Comp&.n¥ A, ) finement tor eighteen (18) 
349th Engineer Regiment. ) years. Penitentiary, MoNe~~~ 12 '43-p-.:.:

) Island, Washington. 

•.,;,_;.,,=-1•(; M(:~·.)·,:.,,: 4.-H... fl'; 

ROI.DING by the BOARD OF REVIEW 
HILL, LYON and SARGENr, Judge Advooates 

,·.· · 

·'· : .. F (·. 

l. The Board of Review has examined the record of trial in the 
case of the soldier named above. 

2. The aooused was tried upon the followring Charge and Speoii'i
cationa 

CHARGE& Violation of the 58th Article of lfar. 

Specit'ica.tiona In that Technician 5th· Grade Wesley A• 
Sinclair, Compa.xxy "A", 349th Engineers, did at 
Camp )IUrray, Washington, on or about Ootober 15th, 
1942, desert the service of the United States, in 

. order to avoid overseas duty, and did remain 
absent in desertion until he was apprehended at 
Tacoma, Washington, on or about Deoember 18, 1942. 

He pleaded not guilty to and was found guilty of the Charge and Speoi
fication•. He was sentenoed to be dishonorably discharged the servioe, 
to .forfeit all pay and allowe.noes due or to become due, and to be·oon
fined at hard labor for eighteen years. The reviewing authority approved 

1'~ ~~ '2i • 
~ 



(154) 

the sentence, suspended the execution of the dishonorable discharge 
until the soldier's release from confinement, designated the United 
States Penitentiary, McNeil Island, Washine;ton, as the place of con
fin~ent, and forwarded the record of trial for action under Article 
of War 5~. 

3. The evidence for the prosecution shows that about October 
12, 1942, at Ca.mp Murray, Washington., the company commander of accused., 
First Lieutenant Richard A. Haber, informed the company that the organi
zation was about to leave for overseas duty. Captain Paul, on two oc
casions, also informed the company or this faot. At "every formation" 
a communication from battalion headquarters was ·read. It was stated 
in this communication that all men who were. absent without leave at 
the time of embarkation would be liable to the charge of desertion. 
According to Lieutenant Haber, the organization was also alerted on 
October 12. According to the recollection of Sergeant John J. Mc 
Polin, then first sergeant of the company of accused, the members of 
the company had been told to pack up about October 12., but "it was 
not really official". The men had been ordered to keep one barracks 
bag packed in order to em.bark (R. 3-6, 9). 

Accused was a cook and did not ordinarily stand formation. 
Neither Lieutenant Raber nor Sergeant McPolin knew whether accused 
was in formation when the com:mmication from battalion headquarters 
was read to the company., or whether the order was actually passed on 
to him. He was, however, then a member of the company. If accused 
was nc.t present at formation, the order should have been brought to 
his attention by the mess sergeant. Passes were not granted during 
an alert, but would be given to the men when the emergency was over •. 
On October 13 the alert was called off and passes were issued on 
October 14. Accused was given a pasJ,rhich expired at 2400, October 
14. He was missing at reveille the following mornine (October 15), 
and was "dropped on the morning report" on October 16., twenty-four· 
hours a.i'ter the pass had expired. His company left Ca.mp Murray, 
October 22, 1942, and sailed from Seattle on October 23rd. Accused 
was not then present. Accused stated to the officer investigating 
the charges, Second Lieutenant Samuel A. Martin, that he surrendered 
voluntarily to the civil authorities at Tacoma, Washington, December 
18 (1942), and that he wa.s then attired in his Army uniform. 'l'he 
company of accused had previously been alerted three times at Camp 
Kilmer, New Jersey (R. 4-6, 9-13; Ex. 3). 

4. Accused testified for the defense that on the afternoon 
of October 14, he went on pa.ss to Tacoma. Yfashington. He met his 
"girl friend 0 a.nd remained with her until 5130 p.m., October 15. 
He overstayed his pass on October 15. Accused put the girl .>n the 
train and then began drinking, as he was depressed by her d"1:1parture. 
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Accused continued to driDk: steadily tor a.bout 'bro months. It wa.s his 
habit in civilian life to driDk: for one or two months and then to 
retrain from drinking i'or a. period of several months. On December 17, 
accused "tapered off", drank very little, and decided to turn him.self 
in about December 21st, when he thought he would be over the ashakes". 
Prior to this time he had not given much thought to surrendering. He 
was then living in a. hotel with a soldier named Nelson. On December 
18, a.coused ha.done drink:, went out for a meal, and returned to the 
hotel. The civil authorities came to arrest Nelson. llhile there, 
they asked accused ii' he ha.d a pass, and accused replied that he had 
lost it. He did not answer when he was ,asked ii' he was absent withwt 
leave. The policemen then told accused that he had better go to the 
police station. MlCUsed a.sked them why he should go to the station 
when he was on a pass. He then "volunteered" to go 'With them. During 
his absence, accused worked £or several firms, unloading freight. He 
wore fatigues belonging to Nelson. Although he was drunk, he was able 
to do the work (R. 14-16, 19-24). 

After going to the city jail, accused was then taken to .the 
military police jail in Ta.coma, From there accused was taken to Camp 
Murray, aJld then to Fort Lawton, Washington, where he waa not placed 
in the guardhouse, but lived in barracks. He acted as barracks leader, 
and was given the duty of seeing that the cuua.ls who came in were "up 
and out £or processiDg". He rtmained at Fort Lawton tor two weeks, 
and then embarked at Seattle tor Fort Mears (Alaska). While at Fort 
Lawton, accused was allowed to go to Seattle 1'1ve times in two weeks 
on a pa.as. He always returned (R. 17-18, 25-26) • 

. When his organization was at Cemp Kilmer there were three or 
four alerts of two or three hours duration, during which no passes 
were issued. Then passes would be issued. Prior to his going to 
Tacoma t>n a pass., there was an alert, but 15 minutes later it was · 
cancelled. Because he had a pass, accused believed things were norm.al. 
When he went to Tacoma, accused did not know that his organization was 
alerted on October 13., and did not know it it ever 1r&s alerted at. Ca.mp 
Murray. He did not have one barracks bag pa.eked tor embarkation, and 
had never been told to do so. Ile knew Camp Murray was an embarkation 
port and "It was n&turally assumed when we got to Camp Murray that we 
were not going to stay there". Everyone thought the organization was 
going to .Alaska, aJld accused thought Camp Murray ,ra.s an embarkation 
port tor .Alaska. Accused made no effort to discover when his compaey 
was leaving. He •supposed they were going to move at some time". 
V.'.b.en the Second Regiment left., however, "it was common talk that the 
First might stay in the States". No one in authority had so informed 
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the a.oouaed. During his absenoe he made no et.fort to get in touoh w1th 
his oompany commander, or with aeyom in autnority. He assumed that 
his organization wa.s still at Camp Murray because he believed it was 
going to remain in the States. Accused had never heard anyone say.hOW' 
serious it was not to embark with his organization (R. 16•17, 19-21, 23). 

5. The question presented .for consideration is whether the e~dence 
is legally sufficient to sustain the finding by the court ·that accused 
deserted the service with the intent to avoid impertant service within 
the meaning of ·.Article of War 28. 

The 28th .Jrticle of War states that 

•A:Ay person subject to military law who quits his 
organization or place of duty with the intent ,to avoid 
hazardous duty or to shirk important service shall be 
deemed a deserter". 

In order to sustain the finding ot guilty under the Specifica
tion, it must have been established in evidence that accused knew that 
his organization was about to .depart for overseas duty, and that he 
absented himself with the specific intent to avoid this important service 
(CK 224765, Butler, CM 225512, Herring; ·CM 226374, CollinsJ CU 228401, 
Webster). 

It waa clearly established by the evidence that on October 15, 
1942, accused overstayed his pass, and absented himself without leave 
from his organization at Camp Murray, Washington. His absence without 
leave was terminated at Tacoma, Washington, December 18, 1942. The · 
organization of accused lett Camp JIUrray, October 22, 1942, and sailed 
from Seattle on October 23rd. His company had been alerted three times 
at Camp Kilmer, New Jersey. :Dlring an alert, passes were not issued, 
but 'WOuld be issued after the alert was terminated. The organization 
of accused was alerted on October 12, and a communication was read at 
formation to the etf'eot that men absent without leave at the time of 
embarkation would be liable to a charge of~desertion. The men were 
informed three times that the organization was about to leave for over
sea.a duty. The men had been ordered to keep one barracks bag packed 
for embarkation. On October 13 the alert was terminated and passes 
were issued. Accused received a pass good until midnight. October 14. 

There is nothing in ·t11e eTidenoe from which it may reasonably 
be inferred that a.coused kDew that the embarkation ot his organization 
for overseas duty was imminent, or that his absence would result in his 
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avoiding embarkation. It wu not proved that accused was present on 
a:rq or the occasions when the members or his company were informed, 
at formation, that they were to depart £or overseas duty, or when the 
connnu.nication was read to the company as to the effect of absence 
without leave at the time of anbarkation. In £act, accused, because 
he was a cook, did not ordinarily stand formation. There was no evi
dence that the warning that the company was about to leave for over
seas duty, and the fact that an order had been issued directing that 
one barracks bag should be kept packed fer embarkation, was ever 
brought to the attention of accused. The mere fact that accused was 
then a member o£ the organization concerned is not sufficient to 
provide a reasonable inference that he knew of the contemplated move
ment, nor was the £act that he absented himself approximately ODS 
week prior to the embarkation, considered either alone or in the 
light of the information as to the movement recently received by 
members of his company, sufficient to establish such an inference of 
knowledge by accused that anba.rkation was imminent. The company had 
been alerted three times before. The alert had been terminated and 
passes were then issued. It was not established in evidence that this 
particular alert was more likely to result in actual embarkation than 
those which had previously occurred. This alert was also terminated, 
and accused was then granted a pass • 

.Aocused admitted that it was naturally assumed that .the 
organization would not remain at Camp Murray. Re thought that this 
C8lllp was an embai·kation port for Alaska, and everyone believed the 
company was going to Ale.ska. Accused "supposed they were going to· 
move at some time 11 • These admissions do not warrant an inevitable 
cooolusion that accused actually knew or had reason to believe that 
the departure of his organization for Alaska was in any way izmninent • 

..Accordingly., the record of trial contains no ccmpetent evi
dence to establish that accused knew or had reason to know that his 
comp~ was about to embark for overseas duty, and to prove that he 
deserted with the intent to avoid overseas duty as alleged•. When 
a specification all~ges desertion with intent to avoid what is., in 
fact, hazardous duty, the proof must show such an intent. If no 
such intent is shown, but rather an intent not to return to the 
service, there is a fatal-variance between the allegation and the 
proof, and a i';inding o£ guilty of desertion based upon such proof 
cannot be approved (CM 224765, Butler). 

6. The evidence does., however, show that the accused absented 
himself without leave from October 15, 1942, to December 18, 1942, 

\ 
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and is legally sui'ficient, therefore, to support only so much ot the 
findings of guilty as involves the lesser included offense ot absence 
without leave tor two months and tour day,, in violation of Article 
of War 61. The maximum authorized sentence for absence without leave 
£or more than 60 days is dishonorable discharge, forfeiture of all 
pay and allowances due or to become due, end confinement at hard labor 
for six mont.hs (par. l~, M.C .M., 1928). 

7. Accused is 32 years of age. The charge-sheet shows that he 
enlisted May 1. 1942, with no prior service. 

8. For the reasons stated, the Board of Review holds that the 
record of trial is legally sufficient to support only so much of the 
findings of guilty of the Charge and Specification as involves find
ings that accused did, at Camp J.J:urray, Washington, on October 15, 
1942, absent himself without leave from his organization, and did re
main absent without leave until December 18, 1942, in violation of 
Article of War 61; and legally sufficient to support only so much 
of the sentence as involves dishonorable discharge, forfeiture of 
all pay and allowances due or to becane due, and confinement at -hard 
labor for six months. 

Judge .Advocate. 

SPJGH 
CM 231163 lst Ind. 

¥/ar Depe.r-tlnent, J.A.G.O., APR 121943 
- to the Commanding General, 

A.P.O. 939, Seattle, Washii:igton. 

1. In the case of Technician Fifth Grade Wesley A• Sinclair 
(37200768), Company A, 349th En61neer Regiment, I concur in the fore
going holding by the Boe.rd of Review. I recommend, for the reasons 
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therein stated. that only ao much ·or the findings of guilty of the 
Charge and Specitica.tion thereunder be approved as involves findings 
tha~ accused. at Fort Murray•. Washington. on October 1s. 1942. 
absented him.salt without leave from his organization and remaimd 
absent w1 tb.out leave until December 18. 1942. i~ violation or Artiole 
ot War 61, and that only so much ot the sentence be approved as in
volves dishonorable discharge. total forfeitures, and confinement at 
hard labor for six months. Thereupon you will have authority to order 
the execution or the sentence. provided a plaoe other than a penitentiary. 
Federal reformatory. or correctional institution.is designated as the 
place of confinement. 

2. In view of the natu,re of the offense, and or your suspension 
of tb.e execution ot the .dishonorable discharge. it is recOlllillended that 

.1 a detention and rehabilitation center be designa.bd as the plaoe of 
oontimment. 

3. When copies of the published order in this ca.ae are forwarded 
to this office they should be accompanied by the foregoing holding and 
this indorsanent. For convenience of ref'erenoe·e.Dd to i'a.cilita.te 
attaching copies or the published order to the record in this ca.ae. 
please place the file number or the record in brackets at the end of 
the published order, as followsa 

. (CK 231163). 

1 

/ iC c. lkilieil~ . 

13 l3Pli Brigadier General, u. s. Army, 
.Aeting The Judge Advocate General. 

~"' . . 
!::. ,~, .. .. , ..... 

- 7 -

http:i'a.cilita.te
http:ref'erenoe�e.Dd
http:designa.bd
http:institution.is




YlAR DEPARTMENT 
krmy Service Forces 

In the Office of The Judge Advocate General (161)
l"fashington, D. c. 

PJGH 
312.32 

APR 2 1943 

Nt? 
UNITED STATES ) 4th SERVICE COMMAND 

) 
v. ) Trial by G.C.M•• convened at 

) Fort Bragg, North Carolina. 
Second Lieutenant ARLON D. ) January 29, 1943. Dismissal. 
ALBEE (0-1171428), Field ) 
.Artillery. ) 

OPINION of the BOA.RD .OF REVIEW 
RILL, LYON and SARG1'NT, Judge Advocates 

1. The Board of Review has examined the record of trial in the 
case of the officer named above, and sucmits this, its opinion, to 

·The Judge Advocate General. 

2. Th/ accused was tried upon the following Charges and Speci
fications ,,v,, 

CHARGE Ia Violation of the 61st Article of War. 

Specification 1: In that 2nd Lieutenant Arlon D. 
Albee. Battery D. ~th Battalion. 3rd Field 
.Artillery Training Regiment, did, at Fort Bragg, 
North Carolina. on or about 0800 November 23, 
1942, fail to repair at the fixed time to the 
properly appointed place of assembly for drill. 

Specification 2: In that 2nd Lieutenant Arlon D. 
Albee, Battery D. 8th Battalion. 3rd Field 
.Artillery Training Regiment, did. at Fort Bragg, 
North Carolina, on or about 0800 November 24. 
1942. fail to repair at the fixed time to the 
properly appointed place of assembly for drill. 

Specification 3: In that Arlon D. Albee, 2nd Lieu-
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tenant, Battery D, 8th Battalion, Third Field 
Artillery Training Regiment, did, without proper 
leave, absent him.self from his station at Fort 
_Bragg, North Carolina, from on or a.bout 0800 
December 14, 1942, until on or about 1330, 
December 15, 1942. ', 

CHARGE II, (Findings of Not Guilty). 

CHARGE III, Violation of the 69th J.x-ticle of \Var. 

Specification, In that Arlon n. Albee, 2nd Lieu-
tenant, Battery D, 8th Battalion, Third Field 
Artillery Training Regiment, having been duly 
placed in arrest at Fort Bragg, North Carolina, 
on or a.bout December 15, 1942, did, at Fort 
Bragg, North Carolina., on or a.bout December 27, 
~942, break his said arrest before he was set 
at liberty by proper authority. 

CHARGE IV1 Violation of the 95th Article of War. 

Specifica.tiona In that Arlon D. Albee, 2nd Lieu
tenant, Battery D, 8th Battalion, Third Field 
Artillery Training Regiment, was, at Fort Bragg, 
North Carolina., on or about December 27, 1942, in 
a public place, to wit, Officers Mess, Fourth 
Field Artillery· Training Regiment, and in the 
vicinity thereof on 'I' Street, Field Azotillery 
Replacement l'ra.iniz:g Center, drunk while in uni· 
form. 

Re pleaded not c;uilty to all Charges and Specifications. He wa.s found 
guilty of Charge I and of Specifications l, 2, and 3 thereunderJ not 
guilty of Charge II and the Specification thereunderJ guilty of Charge 
III and the Specification thereunderJ guilty of the Specification, 
Charge IVJ and not guilty of Charge IV, but guilty of violation of the 
96th Article of War. He was sentenced to be dismissed the service, 
and to forfeit all pay and allowances due or to become due. The re
viewing authority approved only so much of the sentence as provides 
for dismissal, and forwarded the record for action under the 48th 
Article of war. 

3. The evidence for the prosecution, upon the Specifications of 
which the accused was found guilty, is substantially as follows: 
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a. Charge Ia The accused was assigned to Battery D, 8th 
Battalion-;" 3rd Field Artillery Training Re~iment, for duty as an in
st~uctor in training recruits. His regular duties began at 8 o'clock 
in the morning. The battalion COI!lll'.ander, Major Robert L, Lov,e, was 
notified by First Lieuten&nt Bruno v. Pozzi, the battery commander of 
accused, that the accused was absent from drill at 8 a.m., November 
23, 1942. Major Lowe went to the quarters of the accused. opened the 
door, and sav, someone in the bed. He then wen:t to the dispensary of 

, the 3rd Regiment, e.nd request_ the re 6 imental surgeon, Captain Vincent 
T. I1iontemarno, to accompany him, ilhen they opened the door of the room 
of a::cused, they found him in bed asleep. Ylhen awakened by I.!ajor ·Lowe, 
the accused, dressed in shorts, sat on the edge of the bed. In r..eply 
to the inquiry of hlajor Low!i as to why he did not go to drill, the ac
cused stated, "Well, I didn't get in until a quarter of six this morn
ing". hlajor Lowe directed ti1e accused to dress, and to report at 
battalion headquarters. The accused then remarked, 11 I want to ge.t the 
hell out of here. I have been a &ood soldier elsewhere and I can be a 
good soldier here but I want to get the hell out of here, get me out 
of here". Major Lowe did not fix the time when he and Captain: Montemarno 
entered the quarters of accused, but stated that the accused vre.s at 
battalion headquarters when 1'.ajor Lowe crune in at about io o'clock. 
Captain Montemarno fixed the time of their visit as around 11 o'clock 
(R. 11-14, 15-17) 

On the mcrning of November 24, 1942, 1.Iajor Lowe was notified, 
at about 8115 a.m., that the accused was not at drill. 1Iajor Lowe 
visited the room of accused with Captain l.,ontemarno and again found 
accused in bed (R. 13-14, 17). · 

. The accused was a member of. that portion of Battery D vrhich 
remained in the battery area on December 14, 1942. He failed to report 
at 8 a.m., and was not present in the battery area during the entire 
day. A search of battalion headquarters, battalion recreation hall, 
and the officers• quarters failed to disclose his presence. At about 
2 p.m., December 15, :J.942, Sergeant John L. West of the Military Police 
Detachment, Fort Bragg, ·saw the accused in room 403, Lafayette Hotel, 
Fayetteville, North Carolina. It was stipulated that First Lieutenant 
Bruno v. Pozzi, in command of Battery D, 8th Battalion, 3rd Field · 
Artillery Training Regiment, met the accused in Fayetteville at about 
la30 p.m., December 15, 1942, and drove him back to his regiment. The 
morning report of Battery D, 8th Battalion, 3rd Training ReGiment, 
Field Artillery Replacement Center, Fort Bragg, shcms the accused from 
duty to ANOL at 0800, December 14, 1942, and from lu'tOL to arrest in 
quarters, December 15, 1942 (R. 17-19, 20-22; Ex. 1). . 
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b. Charge III1 Lieutenant Pozzi brought the accused to the 
office of-Colonel Augustine J. Zerbee, commanding the reciment of the 
accused, on the afternoon of December 15, 1942, who then placed the 
accused in arrest in quarters because of reported misconduct. Colonel 
Zerbee authorized the accused to take exercise daily between 8 and 10 
a.m.,. limiting himself to a route from his quarters sou-th to I Street; 
thence east on I Street to Second Street; thence north on Second Street 
to MStreet; thence·west on MStreet to Third Street; thence south on 
Third Street to I Street; and thence to his quarters. Colonel Zerbee 
later extended the exercise period to include the hours from 2 to 4 
o'clock in the afternoon, but made no change in the limits of his 
arrest. Colonel Zerbee testified that the accused was limited to the 
streets named, and added -

"I would say, *••that a thinking reasonable person 
would have understood that he was not permitted to go 
further from the stree t on either side than the si devra.lk: 
bordering it, if a sidewalk were there" (R. 23-25) •. 

At about 2:15 p.m., December 27, 1942, the accused entered the 
Officers' Mess of the Fourth Regiment, located in a building on the south 
side of I Street, directly opposite the quarters of accused, in the 8th 
Battalion Officers Quarters of the 3rd Regiment, outside of the limits· 
of his arrest, and remained there about two hours (R. 26, 32, 35, 40-41). 

c. Charge IV1 i'lhen accused, in uniform, entered the Officers' 
i.iess, Fourth Regiment, he first went- into the kitchen and talked with 
Private Leon Hildreth, a dining room orderly, about the home town of 
Hildreth. Accused asked Hildreth to go into the office. Someone had 
gone to the Officers' Mess and brought back a bottle of rum for accused. 
Vlhen accused asked Hildreth to have a drink, hes tated that it was a 
collllJlaild, and each drank a small fruit glass of rum which accused poured· 
from his bottle. Hildreth went back at about 3 oI clock to his work in 
the kitchen, ~here there were about five_people (R. 32, 40-41). 

Corporal Richard F. Thomas, a cook off duty, went into the 
office when accused and Hildreth were there. The accused stood up, 
they introduced themselves to each other, and accused put his arm on 
the shoulder of Thomas. The accused invited ThoMB.s to have a drink 
of rum. Thomas declined and soon went back to the kitchen. Private 
liarry G. Estes accepted an invitation of accused to have a drink of 
rum with accused. Sergeant ~bert Grieder was in the office alone 
with accused when accused poured from his bottle, and each drank, one 
small glass of rum (R. 25-26, 32, 36). 
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The accused then came out into the kitchen, and talked in 
French with Sergeant Grieder. Accused picked up a. pa.tty of meat 
from the table and put it in his pocket. The accused then went back 
into the office with two enlisted men and each had a. few drinks of 
the rum. The drinks the accused had were about 1-! ounces each, and 
were not mixed with anything. The accused .went out of the mess hall 
some time before 5 o'clock, stai;';iering a little, carrying his bottle 
in a bag, and walked to his quarters, the 8th Battalion Officers 
~uarters, in a little uncertain gait (R. 27-28, 30-31, 36, 38).. . 

Four enlisted men testified with respect to the sobriety. of 
accused. Sergeant Grider expressed the opinion that the accused was 
not sober, nor completely drunk, but wa.s "kind of high". Ile saw-ac
cused stagger, smelled alcohol on the breath of accused, but "figured" 
that a man who could speak perfect French was not completely drunk 
(R. 37-39). Corporal Thomas based his opinion that accused was· not 
drunk, not sober, but was "feeling good", and was 11high", on· the ·fact 
that accused talked louder than normal and staggered and wobbled 
slightly as he left j;o go to his quarters (R. 28-31). Privat~ Hildreth 
said that the a.coused was drunk because his breath smelled slightly of 
liquor, because of the manner in which he conducted himself, his loud 
demanding conversation, and inc.oherent ideas, and because he was more 
sociable than an officer usually is (R. 42-43). Private Estes was of 
the opinion that accused was intoxicated, was "high", and staggered a 
little when he.went out of the doer, but was not drunk (R. 33-35). 

4. F~r the defense, captain Montemarno testified that he visited 
the quarters of accused on November 24 and discussed the personal af-

. fairs of accused•. Sever~l days earlier he had treated the accused for 
a minor injury (R. 44-45). 

Captain J. G•. Oatman, Medical Corps, a psychiatrist, saw the 
accused on December 10, 1942, in consultation with the ward officer, 
for the purpose of giving an opinion on the degree of 11alcoholi~m11 of 
the accused, and a general psychiatric opinion. The "alcoholism" of 
accused had not been excessive, a.nd he was not, in the opinion of 

. Ceptain Oatman, a psychopathic personality. The accused was best 
· classed as a clyclothymic personality, one who had an extra-version 
of interests, 11a sympathic i~vidual, given to rather wide moodsways". 
Such persons a.re usually d~c, active individuals, and might suffer 
sleeplessness because ot per~ona.l troubles (R. 45-47). 

. Lieutenant M. D. Pendergrast testified that the accused came 
to his quarters and awakened him between 4 and 5 o'clock of the a.i'ter-· 
noon of December 27, 1942. The accused was talking about a letter from 
lµs father when Lieutenant Lloyd entered the room. J. discussion developed 
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between accused and Lloyd about a disturbance in a mess hall, and 
the latter accused the former of having had a bottle in Lloyd's mess 
hall. Accused denied the accusation, did not flare up, and remained 
as calm as anyone ~ould denyi::1t; a charge, but was angry. The accused 
talked sensibly, was not boisterous, and walked st:rsj,;'ht, but his face 
was flushed aud his breath smelled of alcohol (R. 47-49). 

The accused testified that he returned to his quarters at 
about 10:30 p.m. on !Jovember 22, 1942, a.nd remained there all nii;ht. 
He was nervous, and was unable to sleep until shortly before 6 a.m. 
On 1Ionday morning, as directed by Major IJ:1we, he vrent to Battalion 
Headquarters about 9 a.m., and saw Major Lowe there about 10 a.m. 
lie was not placed in arrest, but was directed to return to his 
quarters and rest. l.Ionday night he went to bed about 11 p.m., but 
was able to sleep very little. Family worries caused his sleepless-

. nes s. He had been .h,appily married but his wife died in 1936. In 
1941 he entered into a second marriage with a French-Cenadian woman, 
which proved most unfortunate. That marriage lasted about one week, 
and "to say the least, it was very rotten in every aspeot". His 
wife had caused him trouble since he entered the J.xmy. He started a 
divorce action in October 1942. His wife had threatened to call his 
commanding officer to cause him trouble. His daughter by his first 
wife resided vii th her maternal aunt and grandmother, and attended 
college in Montreal. The second wife went to the college a.nd ca.use.d 
"quite a scene 11 • She had always caused embarrassment to the father of 
accused, who is a mem.ber of the Inspector General's Department, in 
Ottowa, Canada. The divorce action ~ra.s uncontested, and the decree 
was to be in the hands of his lawyer in New York City by February 2, 
1943. l:lis conduct in the officers mess on Deoember 27, or at e:ny 
other time, "has never been such as to disgraoe the uniform". lie 
used no profanity at azv time, engaged in no arguments, and.did not 
fall dov.n. On November 23 and 24, 1942, there were 15 officers on 
duty with his battery which was used to uhouse O.C.S. students". 
There were about 15 to 30 enlisted men available for drill. He had 
no particular duties vrith the battery. The instruction·was given 
by the noncommissioned officers. At the time the men were receiving 
small arms instruction from a designated officer, end the nonoommissioned 
officer~ and the officers of his battery gathered in groups to watch the 
instruction (R, 50-54). 

On cross-examination, the accused stated that he kne~ when 
he remained in his quarters on November 23 and 24, that he was under 
a duty to report to the place of assembly of his battery for drill, 
and that the .other offioers were reporting to the battery for drill. 
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He'knew that every officer in his battery was under duty to report 
at 8 a.m., but, in view of the discussions of his personal affair~ 
with Major ·Lowe, and his request to Captain 1:ontemarno for hos pitali
zaticn, "felt that under the circumstances some leniency might be 
granted me 11 

• He knew, hovrever, that an officer could not· rerno.in 
away from drill without getting permission (R. 54-55). 

5. At the opening of the trial, the defense moved to strike 
out the words uafficers Less, Fourth Field Artillery Training Rei;i
ment" from the Specification, Charge IV, on t;,e 6round that an of
ficers mess, as such, is not a public pla.ce-(R. 6-9). The motion was 
properly denied (Die. Ops., JAG, 1912-1940, sec. 453 (10) (a); CU 
202846). 

6. 16.th respect to Specifications land .2, Charge I, the record 
shows that on :::rovember 23, 1942, the accused was found asleep in bed 
in his quarters at some hour after 8 a.m. and before 10 a.m., and on 
November 24, 1942, 1vas found in bed in his quarters shortly after 
81].5 a.m. The accused admitted that he remained in his quarters on 
the mornings of lfovember 23 and 24, although he was under a duty to 
report to the place of assembly of his company for drill at 8 a.m. 

Specification 3, Charge I, alleges that the accused absented 
himself without leave from his station from about 0800, December 14, 
1942, until about 1330, December 15, 1942. The evidence shovls that 
the accused faileq to report for duty at 8 a.m., December 14, 1942,· 
that a search of the battery area failed to disclose the presence of 
accused, and he was not µ-esent for-duty with his battery at any time 
on that date. The morning report or his battery shows the accused. 
from duty to absent without leave at 0800, December 14, and from 
absent without leave to arrest in quarters at 1700, December 15, 
1942. ·sergeant West found accused in a room in the Lafayette Hotel, 
Fayetteville, Horth Carolina, on December 15, 1942, at about, as he 
testified, 2 p.m. It was stipulated that at about 1:30 p.m. that 
day, First Lieutenant Pozzi met accused in Fayetteville and returned 
him to his regiment. 

!iith respect to Charge III, the record shows t:hat upon the 
return of accused to his regiment by First Lieutenant Pozzi on the 
afternoon of December 15, Colonel Zerbee, commanding the regiment of 
accused, personally placed the accused in arrest in quarters,·in the 
officers quarters of the 8th Battalion, on the north side of I Street, 
and the mess hall was on the south side of I Street directly opposite 
from the accused's quarters. Colonel Zerbee authorized the accused to 
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talce exercise daily between 8 and 10 a.m., and later ext~nded the 
exercise period to include from 2 to 4 p.m. The accused was limited 
in his exercise to a route from his quarters on the north side of 
I Street, south to I Street, east on I Street to Second Street, north 
on Second Street. to M Street, west on 11 Street to Third Street, 
south on Third Street to I Street, and thence to.his quarters. The 
accused, on the afternoon of December 27, 1942, entered and remained 
for about t\,ro hours in the officers mess_of the 4th Field Artillery 
Training Ree:;iment. That building was on the south side of I Street 
directly opposite the quarters of accused, and not within the limits 
of his .arrest. 

The Specification, Char6e IV, alleges that on December 27, 
1942, the accused Vvas drunk while in uniform in the Officers 1:ess, 
4th Field Artillery Training ReGiment, and in the vicinity thereof 
on I Street, Field Artillery Replacement Center. The evidence shov.-s 
that accused was in the Officers r,:ess from about 2115 p.m. to about 
4 p.m. that day, that he left the mess hall,walked across I Street 
to his quarters on the opposite side of the street, and that he was 
in uniform The evidence shows that over the period of about two 
hours, he took at least four drinks of not less than l1t ounces each 
of straight rum. He was freely sharing drinks from a bottle of rum 
with the enlisted men who ~rere present, and once ordered an enlisted 
man to drink with him. In the mess hall he fraternized with the en
listed men present, insisted upon their drinking with him, talked in 
a loud, although not profane, voice, his face vras flushed, his breath 
smelled of liquor, and he stabgered when he walked. While in the . 
kitchen, he placed a patty of meat in his hip pocket. Four enlisted 
men testified that ha was not sober; one that his conversation was 
not coherent; several that he was "high"; one that he was intoxicated; 
and one that he was drunk. The activities of the accused in the of
ficers mess took place Vv~thin the presence of at least 5 enlisted 
men. The accused was drunk within the definition that any intoxica
tion which is sufficient sensibly to impair the ration.al and full 
exercise of the mental and physical faculties, is drunkenness (par. 
145, M.C.Ll., 1928). Clearly the officers mess, the street, and the 
balcony, the ai:1~-'roaches to the officers mess and to the 8th Battalion 
Officers Quarters were public places (Dig. Ops., JAG, 1912-1940, sec. 
453 (10) (2)). The record of trial is legally sufficient to support 
th~ findings of guilty of the Spc~ification, CharGe IV, in.violation 
of the 96th Article of War. 

7. The accused is 43 years of age. The records of the Office 
of The .Adjutant General show his service as follows: Service as 
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second lieutenant, Ini'antrJ Reserve, January 15, 1919 to--~; 
service in Canadian Army, 1940-1941; enlisted service from March 26. 
·1942; appointed temporary second lieutenant, Army of the United 
Sta~s. from Officer Candidate School, and extended active duty,. 
October 15. 1942. 

8. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were comraltted during 
the trial. In the opinion of the Board of Review1 .the record of the 
trial is legally sufficient to sup_ort the findings of 6uilty of all 
Charges and Specifications, and lebally sufficient to support the. 
sentence and to warrant coni'irm.ation of the sentence. Dismissal is 
authorized upon conviction of a violation of the 61st. 69th, or 96th 
.Article of war. 

Advocate. 
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SPJGH 
Cll 231232 lat Ind. 

War' Depar'bnent, J.A.G.O., .Af'R 8 ;.943 - To the Secretary of War. 

1. Herewith transmitted £or the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Second Ueutenant .Arlon D. Albee (0-1171428), Field Artillery. · 

2. I concur in the opinion of the Board of Review that the record 
of trial 1a legally auti'ioient to support the findings of guilty and 
the_ sentence, and to ,rarrant confirmation ot the sentence. · 

The accused i'ailed'to report to the place of assembly for 
drill (2 Specs.), and absented him.self without leave for about 30 hours, 
in viola.tion of the 61st Article of WarJ breached arrest, in violation 
of the 69th Article of War; and ,ras drunk: in a public place while in 
uniform, in violation of the 96th Article of War. I recommend that the 
sentence of dismiual be confirmed and carried into execution. 

3. Inclosed herewith are the draft of a letter for your signature, 
transmitting the record to the President for his action, and a form of 

. Executive action carrying into ·execution that recommendation. 
I 

\ . 
Myron c. Cramer, 

Major General, 
3 Inola. The Judge Advocate General. 

Iml.1-Record of trial. 
Incl.2-Dft.ltr.for aig. 

Sec.of War. 
Incl.3-Form of Executive 

action. 

(Sentence confirmed. o.c.M.O. 107, 12 May 1943) 
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(171)WAR D£.:PAR.'l';,lEN'f 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, n.c. 

SPJGN 
C1,1 231284 

MAY 1 2 19,D 

UNITED STATBS ) 12TH AE-IORED DIVISION 
) i 

v. ) Trial by G.C.M., convened at 

Second Lieutenant HENRY 
T. ADDISON (0-1012782), 

) 
) 
) 

Camp Campbell, Kentucky, 
February 9, 1943. Dismissal 
and total forfeitures. 

Infantry. ) 

. OPINION of the BOARD OF REVThW 
CRESSON, LIPSCOMB and SLEEPER, Judge Advocates 

1. '.!.'he record of trial in the case of the officer named 
above has been examined by the Board of Review and the Board sub-. 
mits this, its opinion, to The Judge Advocate General. 

2. '.!.'he accused was tried upon the following Charges and Speci!i
cations: 

CHARGE I: Violation of the 61st Article of Yiar. 

Specification: In that Second_Lieu\enant Henry 
T. Addison, 92nd Armored Reconnaissance Battalion, 
Camp Campbell, Kentucky did, at Camp Campbell, Ken
tucky on or about January 26, 1943, with.out proper 
leave, go from the properly appointed place of 
assembly for Battalion Officers School, after having 
repaired thereto for the performance of said duty. 
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CHAffiE II: Violation of the 95th Article of War. 

Specification 1: In that Second Lieutenant Henry T. 
Addison, 92nd Armored Reconnaissance Battalion., 
Camp Campbell., Kentucky ciia.., at Camp Campbell., 
Kentucky., on or about January 27., 1943., :with intent· 
to deceive First Lieutenant John R. 1focat., Adjutant., 
92nd A:rmored Reconnaissance Battalion., Camp Campbell., 
Kentucky., officially ~tate to the said First Lieutenant 
John R. 1Tneat that he· was checking radio equipment 
between the hours of 2000 to 2100., January 26., 1943, 
which statement was known by the said Second Lieutenant 
Henry f. Addison to be untrue. 

Specification 2: In tilat Second Lieutenant Henry T. 
Addison did, at Camp Campbell, Kentucky., on or 
about January 27., 1943, with intent to deceive 
First Lieutenant John R. -.-,heat., Adjutant., 92nd 
Annored Reconnaiesance Battalion., Camp Ca.rrpbell., 
Kentucky., officially state to the said First 
Lieutenant John R. -Viheat that he talked to Tech
nician Fourth Grade Ralph Rothenberg., Company "A"., 
92nd Armored Reconnaissance Battalion., Camp Campbell., 
Kentucky between the hour 2000 to 2100., January 26., 
1S43, Ca."np Ca.:;pbell., Kentucky which statement was 
known by the said Second Lieutenant Henry T. Addison 
to be untrue. 

ADDITIONAL CHARGE: Violation of the 96th .Article of War. 

Specification: In that Second Lieutenant Hanry '.['. 
Addison., 92nd Armored Reconnaissance Battalion., 
did, at Camp Campbell., Kentucky., on or about 
January 26., 1943., borrow the sum of twenty dollars 
($20.00) from Private First Class Anthony Shammas., 
Co. "A", 92nd Armored Reconnaissance Battalion., 
an enlisted man, this to the prejudice of good order 
and military discipline. 

He pleaded not guilty to and was found guilty of all Charges and Specifi
cations. He was sentenced to be dismissed the service and to forfeit all 
pay and allowances due or to become due. The reviewing authority approved 
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t,he sentence and forwarlied the record of trial for action under Article 
of War 48. 

, 
J. The evidence for the prosecution shows that on JanuarJ 26, 

1943, the accused, together with other officers of the 92nd Armored 
Reconnaissance Battalion, was under orders to attend on that date a 
school for officers wi1ich was held from 7 to 9 p.m. On tbe evening 
jn question, the accused was present at the begi~ning of the class 
period and was. present when the roll of the class was called. 1;ear 
the end of the class period, however, the class roll was called for a 
second time and the accused was shown to be absent from. the class· 
without permission (R. 10; Elc. A). 

Between 7:30 and 8 o'clock of the same evening, tile accused 
entered the mess hall of Company A, and had a conversation t.here with 
Private 1st Class Anthony Shammas, Company A, 92nd Armored ReconIJ.aissance 
Battalion. The accused asked Shamma.s how he had succeeded in his gambling 
for the month, and when Sh&'lUJlas told the accused that he had done very 
well, the accused said "I.would like to borrow some.money from you, about 
~270 and I'll pay" you back :i:;30011 • Sha.mmas thereupon lent the accused 
t20 in ca.sh, and, in order to secure the balance of the money requested, 
sent a telegram to his sister requesting that $250 be sent to him~ The 
accused and Shammas prepared the telegram in the orderly room, and the 
accused assured Shammas that he did not "have to worry about the moneyn 
because they were "both going on the same cadre". '.l.'he accused was pre
sent in the orderly room from about 8 o 1clock to a.i.lout 8:30 o•clock. 
Dur:i.ne this time the accused did nothing in connection with radio 
equipment (R. 16-19). · 

· Early the following morning, the accused called Technician 
4th Grade Ralph Rothenberg of his own company aside, and told him that 
he could do the accused a favor. He then requested Rothenberg to tell 
anyone who might ask him that he, Rothenberg, was checking radio equip
ment and discussing the radio problems with the accused on Tuesday 
evening between 8 and ~:30 0 1clock (R. 14-15). · 

Later on the same day, the accused approached First Ueutenant 
· John R. Wheat, Adjutant, 92nd Armored Reconnaissance Battalion, and 

asked him if he could get the leave of absence which he had requested. 
Lieutenant Vfrleat told the accused that he did not know, and thereupon 
requested the accused to com~ to his office. After entering Lieutenant 
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'.'ipeat I s office, Lieutenant ·;·/heat asked tne accused where he had been 
during the last hour of the school on the night before. To this 
question the accused replied that he had been at Company A checking 
radio equipment. Lieutenant 1{neat then asked the accused to whom 
he had talked, and the accused replied that he hi3,tl·talked to Rothenberg 
and to the charge of quarters. Lieutenant Wheat next a.sked the ac-. 
cused if he had talked to anyone else, and the accused replied "No" 
(Ji. 11-13). 

4. '!'he accused testified t11at on the afternoon of Janua.r), 26, 
.1943, his company commander, Captain William H. Derr, had instructed 
him to procure certain radio equipment for the use of the company during 
manuevers on the·followin8 day. Captain Derr also suggested that the 
accused confer with Rothenberg. The accused ti1ereupon conferred with 
Rothenberg, and was advised by him that the necessary equipment had · 
been borrowed from Company C. Upon further inquiry, however, the ac
cused learned that the equipment might be needed by Company C on the 
following day. Later in tl1e afternoon, the accused met Captain Derr 
at the officers' club· and reported to him that the necessary radio 
equipment had been procured. He did not, however tell Captain Derr 
that the equipment might be recalled by Company C (R. 22). 

After going to the officers' school in the evening, the ac
cused left the school during "the break of the first class", and went 
to the orderly room of his company to check radio equipment. He found 
the supply room locked, and while in the orderly room he made the state
ment that napparently •c' Company didn't get their equipment, theref·ore 
we could use the equipment for t,1e next day's problem * * *". On cross
examination, the accused explained that this assumption was based upon 
his conclusion that since no note or message was left in the orderly 
room for him, the equipment had not been reclaimed by C Company, and 
would be available on the following morning for the use of his own 
company (R. 22, 26). 

The accused explained that while in the orderly room he be
c~~e engaged in a conversation concerning officers• training school, 
and that before he realized how long he had been talking, it was 8:40 
p.m. He then dashed back to the school, and found the officers about 
to leave. Later in the evening, the accused saw Hajor UcAllister, and 
he told the accused about the second roll call at t."'i.e officers' school. 
The accused also testified that "somebody said I was not in there and 
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they checked the roll and I had better have a good aJ.ibi and I told 
him exactly what happenedn (R. 22-23). 

, on·the following morning, the accused saw Rothenberg and 
asked him 0 to remember that if anyone asked him that he should re
member I had gone to the Company to check the equipment". 1'he accused 
testified further that he did not remember·if Rothenberg was in the 
orderly room on the night of January 26., but there were quite a few 
people there (R. 22-23). · 

Later during the same morning, the accused went to battaJ.ion 
headquarters and talced to Lieutenant Wheat about his, the accused's, • 
absence from roll caJ.l at the officers' school on the evening before. 
The accused told Lieutenant Wheat that he had gone to the company to 
check radios. The accused aJ.so told him that he had talked only to 
the charge of quart,ers and Rothenberg., and to no one else. On cross
examination the accused admitted that he had talked to Sha'TilU.8.s.before 
8 o'clock about borrowing i2?0 from him (R. 22-23, 25). . 

5. The Specification, Charge I, alleges that accused nct1d, at Camp 
Campbell, Kentucky on or about January 26, 1943, without proper leave, . 
go from the properly appointed place of assembly for BattaJ.ion Officers 
School., after having repaired thereto ~- * ,r..n. 

The uncontradicted evidence shows that the accused absented 
himself without leave from the battalion officers' school during a 
session of that school on January 26, 1943. The testimony of the ac
cused admits his leaving the school on the occasion alleged but seeks 
to justify his conduct by the claim that he went to his company to . 
check radio equipment. Such an excuse, even if true, would not have 
justified the absence of the accused. 1he evidence, however, shows 
that the ac'cused did not check any radio equipment, and the excuse as 
presented by the accused is unworthy of consideration. The evidence 
supports beyond a reasonable doubt every· element of the offense charged 
and justifies the findings of ~uilty (par. 132, u.c.:,l., 1928). · 

6. Specificat1on·1, Charge II, alleges that the accused did at 
Camp Campbell., Kentucky, on or about January,27., 1943, with intent to 
deceive First Lieutenant John R. \/heat, Adjutant, 92nd Armored Re
connaissance Battalion, officiaJ.ly state to him that the accused was 
checking radio equipment between the hours of 8 and 9 p.m. on January 
26, 1943, which statement w~s known by the accused to b~ untrue. 
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Specification 2, Charge II, similarly alleges that the accused did 
- falsely and officially state to First Lieutenant John R. Viheat that 
he, the accused, during the hour specified above talked to Technician 
4th Grade Ralph Rothenberg. 

The evidence shows very clearly that the accused made the 
statements alleged above, that each statement officially made to 
Lieutenant Yiheat was kno.m by the accused to be false. The facts 
show further that the accused sought to further his deception by re
questing Rothenberg to falsely pretend that he, H.othenberg, was with 
the accused during tho time the accused had represented that they were 
together checking rndio equipment. Zven the accused admitted making 
such a request of Rot~enberg. The evidence shows beyond a reasonable 
doubt that these two false representations were made as alleged. The 
making of a false, official statement has repeatedly been held to in
volve such conduct as seriously compromises the character and standing 
of an officer and a gentleman, and to constitute a violation of Article 
of \'Jar 95. (CM 217538, Kellev; C11 224049, Burnham, par. 151, ll(M, 1928) 

7. The Specification, Additional Charge, alleges that the ac-
- cused_ did, at Camp Campbell', Kentucky, on or about January 26, 1943, 

borrow ~20 from Private First Class Anthony Shammas, to the prejudice 
of good order and milita.ry discipline. The uncontradicted testimony 
shows that the accused borrowed the money in the amount and on tho date 
alleged. The act of the accused in so obligating himself to an enlisted 
man of his own company is conduct which is clearly prejudicial to good 
order and milltary discipline vii thin the purview of Article of War 96 
(CM 221833,.Turner). 

8. Accused is 24 years of age. The records of the Office of 
The Adjutant General show enlisted service in the South Carolina 
National Guard from January, 1932, to July, 1935, and from January, 
1937, to July, 1940. He enlisted in the Federal Service in Ecrch, 
1942, and entered the Armored Force Officer Candidate School on June 
12, 1942. Upon graduation therefrom on September 12, 1942, he was 
conunissioned a second lieutenant, Infantry. 

9. The.court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were corranitted during 
the trial. For the reasons stated, the Board of Review is of the opinion 
that the record of trial is legally sufficient to support the findings of 
guilty and the sentence and to warrant confirmation thereof. 

Judge Advocate. 

Judge Advocate. 

Judge Advocate. 
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1st Ind. 

War Department, J.A.G.o., Jt .. - To the Secretary of War. 

, 1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Second Lieu~enant Henry T. Addison (0-1012782),.Infantry. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the findings and 
sentence and to warrant confirmation thereof. I t'ecommend that the 
sentence be confirmed, that the forfeitures be remitted and that the 
sentence as thus modified be carried into execution. 

3. Consideration has baen given to an attached letter from the 
Honorable Burnet R. Meybank, United States Senate, forwarding a 
letter from the wife of the accused. 

4. Inclosed are a draft of a letter for your signature,· trans
mitting the record to the President for his action, and a fonn of 
Executive action designed to carry into effect the foregoing recom
mendation should such action meet with approval~ 

~ Q._ __~-0_,,.__ ... 

1.lyron C. Cramer, 
Major General, 

· 'l'he Judge Advocate General. 

4 Incls 
Incl l - Record of trial 
Incl 2 - Dra~.of ltr for 

sig. Sec. of War 
Incl 3 - Form of Executive 

action. 
Incl 4 - Ltr fr Sen. Maybank, 

· 4-16-43, w/incl. · 

(Sentence con.finned bit forfeitures remitted. G.c.v.o. 132, l Jul 1943) 
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WAR DEPARTMEN!' 
· Army Service Forces (179)In the Office o£ '.rhe Judge Advocate General. 

Washington, D. c. 
SPJGK 
CM 231.357 

/.'.f'R 3 1943 

UNITED STATES ) FIRST DISTRICT ARMY 
) · AIR FORCES TECHNICAL 

v. ) TRAINING COMMAND 
) 

Second Lieutenant KENNETH ) Trial. by G.C.M., convened 
E. A.DAMS (0-483506), Air ) at Seymour Johnson Field, 
Corps. ) North Carolina, February 4, 

1943. Dismissal.. 

OPINION o£ the BOARD OF REVIEW 
COPP, HILL am. ANDREWS, Judge Advocates. 

. l. The record o£ trial in the case o£ the officer named above has 
been examined by the Boa.rd o£ Review, and the Board submits, this, its 
opinion, to The Judge Advocate General. 

/

2. · Accused was tried upon the following Charges am. Specf1:ications 1 

CHARGE I I Violation o£ the 61st Article o£ War. 
Specifications In that Second Lieutenant Kenneth E.' Adamst 

Air Corps, {AUS), .Assigned Sooth Technical Schoo.l 1Squadron 
(Special), did, without proper leave, absent himself from 
his station at Seymour Johnsen Field, North Carolina £ran 
about December 4, 1942, to about December 8, 1942. · 

CHARGE II I Violation o£ the 96th Article o£ War. 

Specifications In that Second Lieutenant Kenneth E. Adams, 
Air Corps, (AUS), Assigned Sooth Technical School Squadron 
(Special), was at Seymour Johnson Field., North Carolina 
on or about December 8., 1942, drunk in quarters. 

ADDITIONAL CHARGE1 Violation of the 96th Article o£ War. 

Specifications In that Sacond Lieutenant Kenneth E. Adams, 
Air Corps, (AUS), Assigned Sooth Technical. School'Squadron 
. (Special.), was at Seymour Johnson Field., North Carolina 
on or about January 2, 1943, drunk in quarters. 
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Upon arraignment accused entered a special plea in bar of trial on the 
ground of 11a constructive pardon or condonation" by reason of his assign
ment to duty as officer of the day after charges had been preferred. 
The'special plea was overruled follov,~ng the introduction of evidence 
in connection therewith. Accused thereupon pleaded not guilty to _Charge 
and its Specification and guilty to Charge II and its Specification, and 
to the Additional Charge and its Specification. He was found guilty of 
all Charges and Specifications. l;o evidence of previous oonvictions was 
introduced. He was sentenced to be dismissed the.service. The review
ing authority approved the sentence and forwarded the record of trial 
for action under Article of War 48. 

3. The evidence shows that accused, a Second Lieutenant, Air Corps, 
reported for duty to the Corr:manding Officer of the 800th Technical School 
Squadron at Seymour Johnson Field, North Carolina., on December 3, 1942. 
He was ordered to report for duty by 8 :00 o'clock the following D",orning. 
The corumanding officer did not agai~ see accused until after December 7, 
1942. An extract copy of the ~orning report of the 800th Technical School 
Squadron, authenticated by its col1ll~anding officer, shOl'red, by entry ma.de 
December 5, accused to have been entered 11ANOL11 as of 6:00 o'clock on 
the morning of December 4 (R.10,11,12,19, Ex. 1). The commanding officer 
testified that he made a personal "check-up" as a basis, in part, for the 
entry of "A7fOL11 in the morning report. This consisted of his checking the 
Officers' Records Section and the signing-out register, and information 
received from ''the Post Adjutant and S-1, and the Group Supervisor of 
the Third Provisional Group". He did not go to accused's quarters per
sonally, did not know whether er not accused was assigned quarters, and 
did "not know whe;ther or not he was on the Post or off the Post at that· 
time 11 

• other than that accused was not present for duty, the Co:mrnan:ding 
.Officer had no "personal knmvlea.ge" on which he placed accused 11.A'i;OL" 
from December 4 (R.12). The first serbeant who made the entries in 
question in the morning report had no personal kno'..-ledge of whether. accused 
was "present on the Field, or not" (R.19 )., 

On December 8, 1942 (R.24), JJa.jor Clyde A. Houltry, Air Corps, 
Commanding Officer, 80oth Technical School Squadron (R.5,10), and m.jor 
Frederick LeDrew, 1.:edical Corps (R.19), visited accused's quarters (R.13, 
19,20). Accused was lying on his bunk, fully clothed, and apparently 
asleep (R.16). A.fter several requests, accused finally arose (R.16, 
20). Accused's gait was unsteady and staggering, his speech was confused 
and incoherent (R.16,20), and there was an odor of alcohol "on his breath" 
(R.20) and "in the vicinity" -(R.17,20). Lajor LeDrew gave accused "a 
brief sobriety test", which was "not well performed 11 (R.20 ). Major 
Houltry testified that accused was "intoxicated" (R.13), and Lajor LeDrew 
testified that accused was "under the influence of alcohol" (R.20 ). 
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· On January 2, 1943, Lajor Houltry, :!hljor LeDrew, Captain ~yer Notkin, 
Medical Corps, and a "Captain Solon B. Coleman" saw accused in his quar
ters (R. 14, 21, 23) •. Accused was lying on his bunk fully clothed (R.17, 
23). After several requests, accused arose (R.21). Ile was unsteady 
on his feet, he staggered, and his speech was incoherent (R.17, 21, 22, 
23). His breath smelled of alcohol (R. 17, 21). He was unable to per
form the Rhomberg test, consisting of "standing still with toes and 
heels together and eyes closed• . (R.23). When asked the date, he said 
it was December 29 (R.22). Underneath his pillow was a quart of whiskey, 
about half empty (R.17,22,24). Accused admitted having drunk "what had 

. been in·the bottle"· (R.22). Major Houltry, l.ajor LeDrew, and Captain 
Notkin each testified that accused was drunk (R.14,17,21,23). 

In Qonnection with Charge I and its Specification, the defense in
troduced a record book of the Officers' Club, containing the following 
entry• 

1112/5/1942. Rec~ived of Lt. Adams, Four & 20/100 Dollars, M. 
Sale, (signed) Cpl. Elder" (R.30; Ex. c). 

A bookkeeper employed at the club testified ·that th~re was another 
Lieutenant Adams, who was on detached service off the field (R.30). 

Major Houltry testified that since January 2, 1943, accused's work 
had been above average considering his grade and experience (R. 17, 18). 
Captain James E. Schuyler, 792nd Technical School Squadron, characterized 
accused's service as Junior Officer of the Day and Cmmnander of the Guard 
on January 17, 1943, as having been performed "in a very satisfactory 
and earnest manner" (R. 7,8 ). Accused declined to testify or make a 
statement. 

4. The evidence introduced by the prosecution was legally insufficient 
to support the finding of guilty·of absence without leave as alleged in 
the Specification, Charge I. Proof of accused's absence "from his sta-
tion at Seymour Johnson Field" rested entirely on the morning report 
and on the testimony of accused's conuna.nding officer and the first ser
geant. The latter had no personal knowledge. The commanding officer 
knew of his own knowledge only that accused had failed to report for 
duty at his organization. I This was insufficient to prove absence of 
accused from·his station. The remainder of this officer's testimony 
as to accused's absence was based entirely on hearsay and wa.s incom
petent. 

The morning report in this case was shown to be hearsay and incom
petent to establish accused's absence from his station. An entry of 
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"AWOL" on an organization's morning report is prima ~ proof' of' absence 
from the station, camp or post of' that organization. It acquires pre
sumptive authority because it is required that entries therein be made 
by an officer who has the duty to know the matter so stated and to record 
it {par. 117 M.C.M. 1928). This prima. facie authority may be accepted 
without objection, or it may be cha lenged as in this case, in whi~ 
event the entries are subject to explanation arid contra.diction (CM 183513, 
Lang, cited with approval in CM 207730, Earp). If' upon challenge, it 
appears that the entries are based on hearsay then they ar.e incompetent 
to prove the facts. Official reports made to a qo:rnmanding officer, 
written or unwritten, do not give competency to entries made by him in 
the morning report of his command (Dig. Op. JAG-395 (21) 250.4)•. AB 
stated, his knowledge must be personal and, where the entry is "AWOL",• 
it is presumed that he has ma.de personal search in and about the ~tation 
sufficiently thorough to satisfy a reasonable man that there was no doubt 
of the.absence. On challenge the court will satisfy itself·as to the 
thoroughness of the search. The absence of a soldier from company forma
tion does not in itself prove absence from ~is station. It is only a 
circumstance to establi~h such absence. The usual procedure is to look 
.for him i.n barracks or quarters and in such other places as may be 
necessary to justify-a reasonable conclusion of absence and to warrant 
the commanding· officer in administratively determining the fact. 

In the present case, the right of the morning report to speak with 
prims. ~ authority was challenged. The coillillB.D.ding officer was Cl."OSS

exa.m.ined. It was shown that no search had been made for accused in his 
.quarters on the field. His failure to report at his command headquarters 
· did not exclude and was not incompatible with the possibility that he 
was at that.time sick or drunk in quarters, his discovered condition 
some days later. The other evidence reiied on by the commanding officer 

· was hearsay. · On the other hand, accused proved a _purchase by an officer 
of the same name .at the officers' club on December 5. It was contended 
that this purchase might have been made by another officer of the same 
name end that there was another such officer on the field. But the 
fact was overlooked that unless accused had made the purchase himself, 
he would not have known of the availability of this evidence. 

. . . 

The charge of·absence without leave as alleged in the Specification, 
_Charge I, was not supported by competent evidence. The only proven 
circumstance of such absence was accused's failure to report to his 
organization, which is not included within the Specification. 

5. Without regard to t4e pleas of guilty to the other Charges and 
Specifications, the evidence relating to them conclusively proves that 
accused was drunk in quarters at the place an~ on the dates alleged 
respectively in the Specification, Charge II, and the Specification, 
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Additional Charge. On each visit to accused's quarters·, the officers 
found acoused inooherent, unsteady on his feet, and staggering, and 
they smelled the odor of aloohol on his person. On each occasion he 
failed to pass a sobriety test. On the second visit a half empty quart 
of whiskey was found underneath his pillow, and he admitted having druJlk 
the contents. At both times the officers were of .the unanimous opinion 
that acoused was drunk. To be drunk in quarters is a violation of 
Article of War 96. 

-~. 'With reference to the speoial plea, the court oorrectly ruled 
that accused's assiglUlJ:lnt to military duties pending oharges was not a 
construotive pardon or condonation. To quote Winthrop,"••• the mere 
restoring to command or duty, or ordering on duty, of an officer or 
soldier, when in arrest under charges, by his OOJDJDSDding officer••• 
is not authorized in our law to be so treated••• and is not so treated 
in practice" (winthrop, .Military I.aw and Precedents _(Reprint) 271). 

7. War Department records show that accused is 36 years of age. 
He attended Occidental College for one year. He served as a private, 
United States Infantry, from Sept~mber, 1920, to September, 1921, 
havi~ enlisted at the age of 14. He was commissioned a Second Li~u
tena.nt, Air Corps, and ordered to active duty in the Air Forces effec- . 
tive July 28; 1942 and received a diploma. from the Army Air Forces 
Officer Training School, Mia.mi Bea.ch, Florida, on November 28, 1942. 

· 8. For the reasons stated the Boa.rd of Review is of the opinion 
that the re.cord of trial is legally insufficient to support the findings 
of guilty under Charge I and its Specification, legally sufficient to 

.support the findings of guilty under Charge II and its Specifioation . 
and under the Additional Charge and its Specifioation, and· legally 
sufficient to support the sentence, and to warrant confirmation thereof•. 
Dismissal is authorized upon conviction of violation of Article.of War 96. 

Judge Advocate 

, Judge Advocate 
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1st Ind. 

War Department. J.A.G.O., ,-PR 1 S t9'l - To the Secretary of War. 

1. Herewith transmit~ed for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of · 
Second Lieutenant Kenneth E. Adams (0-483506 ), Air Corps. 

· 2. I concur· in the opinion of tJie Board of Review that the record
of trial is legally insufficie~t to support the f1;ndings of guilty under , 

. · Charge· I and its Sp9cifioation, legally sufficient to support.the fijld.ings 
of guilty under Charge II and its Specification and under the Additional 
Charge and its Specification~ and legaliy sufficient to support the sen-
tence, and to warrant confirmation thereof•.I recoilllllend that the findings 
of guilty of Charge I and its Speciflcation be disapproved,· and.that the 
sentence be confirmed but that the execution thereof be suspended during 
the pleasure of the President • 

. 3. Inclosed are a draft of a l~tter for your· signature, transmitting 
the.record to the President for his action, and a·form of Executive action 
designed to carry into effect-the recommendation herein.above ma.de. should 
such action meet with approval. · 

~ . ~ __. -.ca..•-- .... 
-~ 

· · ~ron C. Cramer, 
· \ Major General, 

The Judge.Advocate General.-. 

3 Incls. 
Incl. 1 - Record of trial. 

· Incl. 2 - Dra:f't of let. for 
sig. ~ec. of War. 

Incl. 3 - Form of action. 

(Findings of guilty- of Charge rand its Specification disapproved. . 
· Sentence confirlled but execution suspended. G.C.ll.O. 111, 18 May 194))_ 
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UR DEPARTmrr 
Army Service Forces 

In the Office of The Judge Advocate General 
'Washington, D. C. (185) 

SPJGN 
N.1.Y '1' 1943CY .231422 

~ UNITED S T A. T E S FOURTH SERVICE COMMAND 
ARMY SERVICE FORCES 

v. ) 
) Trial by G~C.ll., convened at 

Second Lieutenant OOOTT E. ) Camp Wheeler, Georgia, 
SANDERS (0-1291705), ) February 4, 1943.. Dismissal. 
Infantry. ) 

OPJNION of the BOARD OF REVllJl 
CRESSOO, LIPOOOMB and SLEEPER, Judge Advocates. 

-1. The record of trial in the case of the officer named above 
has been examined by the Boa.rd of Review and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charges and Speci
fications, 

CHARGE Ia Violation of the 93rd Article of War. 

Specification la In that Second Lieutenant Scott E. 
Sanders, Fifth Infantry Training Battalion, 
Camp Vfueeler, Georgia, did,, at or near Macon, 
Georgia, an or about December 5, 1942, with 
intent to defraud, falsely make in its entirety-· 
a certain check in the following words and 
figures, to wit a. 

NO. 

GASTCIHA., N.c •--::D;.::;ec.;;..~5___1.9..Jd.. 

PAY TO THE 
ORDER OF_-.JJBJi;leoLLti..,..s13-.::-CW1:aa.1r~G.uaro111,1pa.,ii:a..uc1.JtY-----..-:$ 15QQ. 

_ _..:F.:i;::;.ft::,:e~e~n:....an=d~--------=n~o/~l::00~---'DOLLARS 

To 
THE CITIZE2'1S NATIONAL .BANK 

66-129 IN G:I\STONIA Richard E. Fast 
5 G.I\STOOIA, N.C. 

2nd Lt. Inf. 
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which said check ms a writing of private 
nature, 'Which might operate to the preju
dice of another. 

Specification 21 In that Second Lieutenant Scott 
E. Sanders, Fifth Infantry Training Battalion, 
Camp Wheeler, Georgia, did, at Ma.con, Georgia, 
on or about December 5, 1942, for the purpose 
of obtaining the approval from the Rent-A-Car 
Co., of Ma.con, Georgia.; of a certain applica
tion and automobile rental contract for the 
lease to him of and the dellvery and leasing 
to h.im of a certain motor vehicle, and ·nth in
tent to defraud, falsely forge and counterfeit 
thereon the name of then First Lieutenant, now 
Captain Richard Edward Ea.st, in the following· 
words, to wits · 

(to the application part thereof) 
Richard Edward East 

(to the contract part thereof) 
Richard E. East 

. which said instrument was a writing of a pri- · 
vate nature which might operate to the preju
dice of another. 

Specificati~ 31 In that Second Lieutenant Scott 
E. sanders, Fif'th Infantry Battalion, Camp 
Wheeler, Georgia, did, at or near Macon, 

· Georgia, on or about December 5, 1942, for 
the purpose of obtaining the approval from 
the Rent-.A.-Car. Co., of Macon, Georgia, of a 
certain application for the lease to him of 
and the delivery and leasing to him of a · 
certain motor vehicle, and with intent to 
defraud, falsely, forge and counterfeit on 
State of Georgia Motor Vehicle Operator's 
License No. 136544, issued to Richard E.clwa.rd 
East, dated June· 2>, 1942, b;r erasure and 
alteration under the term "color of hair 11 

the· word "brownII to ~ 11 , and under the 
·term "height" the figure 111" to the figure 
non, and under the term "weight" the figure 
"180" to the figure 1119511 , as follows, to wit1 

. . 
Color of Hair · Height Weight 

fil!.£!i 6 ft • .2 in. ill. 

-2-
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which said instrument was a writing o:r a 
private nature which might operate to the 
prej~dice o:r another. 

CHARGE II1 Violation of the 96th .\rticle o:r ua.r. 
Specification li In that Second Lieutenant Scott 

E. 'Sanders, Filth Infantry Training Battalion, 
Camp Wheeler, Georgia, did, at M:!.con, Georgia, 
on or about December 5, 1942, with intent to. 
defraud, wilfully, unla~, and feloniously 
make and utter as true and, genuine to the 
Rent-A~r Co., of Macon, Georgia, a certain 
check in words and figures as followss 

NO. 

GA.STOOIA., N.c. Dec. 5 19-A 
PAY TO THE 

ORDl!li OF Rent a~ar Company $ 15QQ. 

~.-Jf~i~f~t~eenr;w..~anr,Ul,id-=========::::==~n~o~/1~00~~--DOLIARS 

To 
THE CITizalS NATIONU. EWlK 

66-l2() IN GASTONIA. Richard E, East 
GASTONIA, N.c.

5 2nd Lt, !n:f, 

a writing of a private nature, which might oper
ate to the prejudice of another, which said check 

. was, as he, the said Secc:nd Lieutenant Scott E. 
Sanders, then well knew, falsely made and forged. 

Specificaticn 2: In that Second Lieutenant Scott E. 
Sanders, Fifth Infantry Training Battalion, Ca.mp 
Wheeler, Georgia, did, at Macon, Georgia, on or 
about December 5, 1942, :for the purpose o:r ob
taining the approval from the Rent-A~ar Co., of 
J.Bcon, Georgia, of a certain application and 
automobile rental contract for the lease to him 
o:f and the delivery and leasing to him o:f a cer
tain motor vehicle, and with intent to defraud, 
wil!ul.ly, unlawi'ully, and feloniously pass and 
utter to the said Rent...A.~ar Co., of lbcon, 
Georgia, as true and genuine the said applica
tion and automobile rental contract with the name 
o:f then First Lieutenant, now Captain Richard _. 
Edward Ea.st, forged and co1.mterfeited by him, the 
said Second Lieutenant Scott E. Sanders, t_hereon 
in words as follows, 

- .3 -
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·cto the application part thereof) 
Richard Edward East 

(to the contract part thereof) 
Richard E. East 

a writing of a priw.te nature, which might 
operate to the prejudice of another, which 
said names were, as he, the said Second 
Lieutenant Scott E. Sanders, then well knew, 
falsely made and forged. 

SpeoUicatian 3s Ill that Seoond Lieutenant .Soott E, 
Sa,nders, fi...tt.ll ln!ant17 Training Battalion, 
Camp Wneeler, Georgia, did, at Macon, Georgj,41 
on or about Decenber ~, 1942, tor the pu.rpoee · 
ol obtaining the approval !'rom. the Rent-.l-car 
Co., o! Ue.cm, Georgia, tor tho leaae to him or 
and deliverr and leasing to ~ o! a cortain 
JllQtO?' vehicle, and with.intent to defraud, wil
tull.1', unlawtul.ly, an<l telonious:cy p&H and 
utter to tho said RenW-Car Co., ot Macon, 
Georgia, as true and senwn, a Stat, ot Georgia 
Motor Vehicle. Operator' 1 Licei1se No. 136S44, . 

· iesued to Richard Edward Fast,. dated June 20, 
1942, with, under the term "color ot hair" the 
word "~". and under the term "height" tbe 
figure "Q.", and under the te~ "night" the· 
.tigure lli, altered, forged and counterfeited 
thereon, by him, the said Second Lieutenant Scott 

. E. Sanders, aa !'ollowaa 

Color of Hair Height Weight 
~ 6 ft. Q. 1n. lli 

which said State of Georgia Motor Vehicle Opera
tor• s License -was a writing of a private nature, 
which might operate to the prejudice of another, 
which aforesaid words and figures were, as he, · 

_the said Second Lieutenant Scott E. Sanders, then 
well knew, .f'alse~ nade, altered and .f'orged. 

CHARGE Ills· Violation of the 95th Article or War. 

Speci.f'icaticn ls In that Second Lieutenant Scott E. 
Sanders, Fifth Inf~try Training Batta.lion, 
Camp Ylheeler, Georgia, did, at or near Macon, 
Georgia, en or about December 5, 1942, with 
intent to de.traud, falsel,y nake in its entirety
a certain check 1n·the following words and 
.f'igures, to wits 

-4-
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NO. 

GASTOOD., N.c •. ____D;.,;:;e_,c:..•...:.5_...:l9!a 
PAY TO THE 

CIID;l!li OF__R...,en___,t_a_-C......,ar._...C...o__mpa.ny"-=...___$ 1500 

_ _Jfif:...:xt§Jeen111.J!au.ma.4-======:...tnuioi.L.I.L!100~-.J~ 

To 
THE CITIZ]NS N.A.TIONAL BANK 

66-129 IN GlSTONil Richard E, Ea.st 
5 GASTC!iIA., N.C. 

2nd Lt. Inf. 

llhich said check was a writing of private nature, 
.which might operate to the prejudice· of another. 

Specification 2: In that Second Lieutenant Scott E. 
Sanders, Fifth Infantry Training Battalion, 
Camp '\\heeler, Georgia, did, at Ma.con, Georgia, 
on or about December 5, 1942, for the purpose of 
obtaining the approval from the Rent-.A.-Car Co., 
of M:lcon, Georgia., of a certain application and 
automobile rental contract for the lease to him 
of and the delivery ~d leasing to him of a 
certain motor vehicle, and with intent to defraud, 
·false~ forge and counterfeit thereon the name of 
then First Lieutenant, now Captain Richard Fdward 
Ea.st, in the following words, to wits 

(to the application part thereof} 
Richard F.dward Fa.st 

(to the contract part thereof} 
Richard E. Ea.st · 

which said instrument was a writing of a private 
nature which might operate to the prejudice of 
another. 

Specification 3: In that Second Lieutenant Scott E. 
Sanders, Fifth .Infantry Battalion, Camp Wheeler, 
Georgia, did, at or near M:lcon, Georgia, on or 
about December 5, 1942, for the purpose of obtain
ing the approval from the Rent-A-Car Co., -of 
M:Lcon, Georgia, of a certain application for the 
lease to him 0£ and the delivery and leasing to 
him of a certain motor vehicle, and with intent 
to defraud, falsely, forge and counterfeit on 
State of Georgia Motor Vehicle Operator's License 
No. 136544, issued to Richard Fdward Fa.st, dated 
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June a>, 1942, by erasure and alteration under 
the term "color of hair" the word 1'bro-wn 11 to 
''black", and under the term 11height 11 the figure 
"l" to the figure 110", and under the term 
''weight" the figure 11180" to the figure 11195 11 , 

as follows, to ltlta · 

Color of Hair Height Weight 
Black 6 ft. Q in. lli. 

which said instrument was a writing of a private 
nature which might operate to the prejudice of 
another. 

Specification 41 In that Second Lieutenant Scott E. 
Sanders, Fifth Infantry Training Battalion, Camp 
Wheeler, Georgia, did, at Ma.con, Georgia, on or 
about December 5,· 1942, with intent to defraud, 
wilfully, unlawfully, and feloniously make and 
utter as true and genuine to the Rent-A-Car Co., 
of Macon, Georgia, a certain check in words and 
figures as follows a 

NO. 

Ga.STClUl, N.C. Dec. 5 19~ 
PAY TO THE 

~m~-~B~w~t-a~~~g~~c~o~nma,n~~~-----~*1500 

-~F_i_ft_e~·en~an_d_-~~-~~~~~-----_-_no~L~~~-~DOLIARS 

To 
THE CITIZlllS NATIONAL BANK 

66-129 IN GASTONIA Richard E. F.ast 
5 GASTONIA, N.C. 

I 

· 2nd Lt. Inf. 

a writing of a private nature, which might operate 
to the prejudice of another, which said check 113.s, 
as he, the sa:i,d Second Lieutenant Scott E. Sanders, 
then well knew, false'.cy" made and forged. 

Specification 5: In that Second Lieutenant Scott E. 
Sanders, Fifth Infantry Training Battalion, Camp 
Wheeler, Georgia, <lid, at Macon, Georgia., on or 
about December 5, 1942, for the purpose of obtain
ing the approval from the Rent-A-Car Co., of 
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Macon, Georgia, of a certain application and 
automobile rental contract for the lease to 
him of and the delivery and leasing to him of 
a certain motor vehicle, and with intent to 
defraud, wilfully, unlawfully, and feloniously 
pass and utter to the said Rent-A-Car Co., of 
Macon, Georgia, as true and genuine the said 
application and automobile rental contract with 
the name of then First Lieutenant, now Captain 
Richard Edward East, forged and counterfeited 
by him, the said Second Lieutenant Scott E. 
sanders, thereon in words as follows: 

(to the application part thereof) 
Richard Eclward East 

(to the contract part thereof) 
Richard E. East 

a writing of a private nature, which might oper
ate to the prejudice of another, which said names 
were, as he, the said Secood Lieutenant Scott E. 
sanders, then well knew, falsely made and forged. 

Speci!ication 61 In that Second Lieutenant Scott E. 
sanders, Fifth Infantry Training Battalion, Camp 
Wheeler, Georgia, did, at Macon, Georgia, on or 
about December 5, 1942, for the purpose of obtain
ing the approval .from the Rent-A-Car Co., of 
Ml.con, G3orgia, for the lease to him of and delivery 
and lea.sing to him of a certain motor vehicle, and 
with intent to de.fraud, wilfully, unlawfully, and 
feloniously pass and utter to the said Rent-A-Car 

.Co., of Macon, Georgia, as true and genuine a State 
of Georgia Motor Vehicle Operator's License No. 
J36544, issued to Richard Edward East, dated June . 
20, 1942, with, under the term "color of hair" the 
word"~", and under the term "height" the 
figure "Q", and under the term "weight" the figure
"lli", altei:ed, forged and counterfeited thereon, 
by him, the said Second Lieutenant Scott E. Sanders, 
as follows, 

Color of Hair Height Weight 

~ 6 ft. Q in. lli 

·which said State of Georgia Motor Vehicle Operator's 
license was a writing of a private nature, which 
might operate to the prejudice of another, which 
aforesaid words and figures were, as he, the said 
Second Lieutenant Scott E. Sanders, then well knew, 
.falsely made, altered and forged. 

. . 
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He pleaded not guilty to, and was found guilty of, all Charges and 
Specifications. He was sentenced to be dismissed the service. 
The reviewing authority approved the sentence, and forwarded the 
record of trial for action under Article of War 48. 

J. The evidence for the prosecution shows that on December 5, 
1942, the accused went to the Rent-a-Car Company of Ma.con, Georgia, 
for the purpose of renting an ·automobile. As a means of identify
ing himself and of showing_ himself legally entitled to drive an· 
automobile in the State of Georgia, the accused presented to an 
official of the Rent-A.-Car Company, a driver's license which falsely 
identified the holder as Richard Eci'r,ard East, and which described 
the holder as a uale person, with bl.ac.:k hair, brown eyes, six feet 
tall, and weighing 195 pounds. The evidence shows· further~ that 
prior to presenting the driver's license in question, the accused 
had changed ·the personal description on the driver's lic~se by 
changing the description of the hair from brown to black, the height 
of the holder from six feet,·one inch, to six !eet, zero inches. -
(Pros. Eu. J, 6; R. 9-14, 22) After thus presenting himself as 
Richard E. Fa.st, the accused signed a rental contract for rental of 
an automobile, and ma.de a deposit of a $15 check. The accuse<i wrote 
the check en the printed form of the Citizens National Bank in 
Gastonia, North Carolina, nade it payable to the order of Rent~-
Car Company in the sum of $15, and signed the check Richard E •. East, 
with the words "2nd Lt. In£." under his signature. Similarly, the 
accused executed the rental coo.tract to which he also at.fixed the 
signature "Richard E. East". The of.ficials of the Rent-A-Car Company 
in reliance upon the identifi.cati_on presented by the accused in the 
form of the driver's license o! Richard l!:. East, the execution of 
the rental contract, and the presentation of the check in the sum 
of $15, delivered an automobile to the accused. After the car had 
been used by the accused for 20 hour's it was returned to the Rent-A
Car Company. A. charge of $12 • .34 was then made for the use o.f the 
car. The difference between this charge, and the $15 check deposite·d 
by the accused, a sum of $2.66, was paid to the accused in cash. 
Subsequently the check for $15 lBs deposited for collection and 
returned unpaid to the Rent-A-Car Company with a nqtificaticn thereon 
of "No Account" (R. 9-14, 15-21, 25-26; Ex. 2). 

The evidence shows further, that Captain Richard E. Ea.st, 
Infantry, had never given the accused authority to use Captain Ea.st• s 
driver 1 s'license, or to sign Captain East's name to any instrument, 
and that Captain East did not have an accotm.t in the Citizens National 
Bank in Gastonia, North Carolina (R. 23-25). 

A voluntary statem~t signed by the accused contains the 
following admissions s 

"D.ETACHMEl-lT COOPS OF MILITARY POLICE 
Camp Wheeler, Ga. 

Jan•. 8, 1943 

STATEMENT 
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11The wallet found in my room containing Capt. Richard 

E. East, Jr., Social Security Card, American Red Cross 
Card, Camp l'Jheeler Identification Card, United States Army 
Motor Vehicle Card, Georgia Drivers License and a block . 
of checks for the Citizens National Bank, Gastonia, N. c.,
belongs to me. 

11The articles belonging to Captain ~st were fo1.md on 
my bed in Officer• s Quarters 5th Training Battalion. 

"The blank checks were found in my apartment lVhere I 
live in Ma.con,. Ga. 

11 I admit that I used one of these blank checks to pay 
to.Order of Rent a Car Company, Ma.con, Ga. the sum of 
Fifteen Dollars and no cents ($15.00). I further admit 
that. I forged Captain East signature to this check and also 
that I changed the description on his Georgia State Drivers 
License; i.e., changed, 1.mder Color of Hair from brown to 

. ~ and under Height · from !.J:!l• to Q.l!l. -

Scott Edward Sanders, 0-209175 
2nd Lieutenant, Infantry. 
/s/ Scott E. Sandersn 
(R. 19-21; Ex. 6). 

4. The accused elected to make an unsworn statement in which 
he asserted that :ne arrived at Ca.'llp Wheeler, Georgia, on September 
8, 1942. He asserted further that since that date he has at all 
times endeavored to conduct himself in approved military form, and 
had endeavored to uphold the high ideals and traditions of the United 
States Army. Upon entering the room to which he was assigned at · 
Camp 'liheeler, he had fotmd on the floor a Social Security Card, a 
Red Cross Card, automobile operator's permit, and an identification 
card, all of which belonged to Captain East. The accused was tmable 
to locate Captain East at that time, and the accused therefore p_laced 
the items which he had fotmd in his wallet with the full intention 
of returning them to.Captain East as soon as he returned to camp. 
Therea~er, the accused forgot about the matter (R. Zl-28). · 

en December 5, 1942, the accused needed an automobile to 
transport his wif'e' s luggage to the railroad station and he went to 
the Rent-A-Car Company to rent an automobile. There the accused -was 
told that an operator's license was required. The accused then 
recalled the £act that he had the driving license which he had found., 
and that it then -was in his wallet. He nade the change on the license 
so as to fit his o-wn description, and presented the license to the 
Rent-A-Car Company. The accused t'elt that since he and Captain East 
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were on friendly terms that Captain F.a.st would not object to this 
act. Furthermore, since the accused did not have $15 in cash he 
i'elt required to draw a check using the name oi' Captain East so that 
the operator's license and the signature on the check would corres
pond. At no time, however, did the accused intend to prejudice 
anyone's rights. Before the accused was given an opportllllity to 
explain the situation to Captain East, the situation was called to 
his attention. The accused. stated that at no time did he intend 
to deceive, defraud, or to hurt anyone in any way (R. 27-28). · 

5. The accused presented as character witnesses, Second 
Lieutenant Ray E. Lowry, Ini'antry, who had known the accused i'or . 
i'our months; Second Lieutenant Leona.rd E. Murray, Ini'antry, 'Who had 
knO'Wil the accused i'or eight months; and Captain,i.ewis M. Stnart, 
Ini'antry, his·company commander, who had J.<nown the accused i'or ap
proximately six months. Each of the witnesses testified in substance 
that the general reputation of the accused was very good, and that · 
accused was a good and ei'f~cient ofi'icer (R. 28-35). 

6. Specification· 1, Charge I, alleges that the accused, did, 
oo December 5, 1942, with intent to defraud, make a certain check 
payable to the order oi' the Rent-A..Car Company in the sum oi' $15, 
to which he i'alsely signed the nall8 of 11Richard E. F.a.st". Specifi
cation 2, Charge I, alleges that the accused, on the same date, .. 
forged the name of Richard E. F.ast to an automobile rental contract 
which the accused executed with the Rent-A-Car Company. Specifi
cation 3, Charge I, alleges that on the same date as alleged in the 
other two specifications, the accused, for the purpose of securing 
the use and rental of an automobile from the Rent-A-Car Company of. 
Lil.coo, Georgia, and with intent to defraud, falsely forged and collllter
feited on the motor vehicle operator's license of Richard E. F.a.st, 
a. description of his O'Wll person, by erasure and alterations,· changed 
the description of the hair of the holder of the license from brown 
to black, the he~ght of. the holder from 6 feet, l inch to 6 feet, 0 
inches, and the weight description from 180 pollllds to 195 pounds. 

The three Specifications under Charges I and III allege in 
the same order and in identical language that the accused forged the 
name 0£ Richard E. East to a check in the sum 0£ $15,. that he i'orged 
the same name to an automobile rental contract, and that he fraudu
lently altered Richard E. East's motor vehicle operator's license. 
The three Specifications under Charge II allege respectively that 
the accused uttered the three instruments described above. 

The uncontradicted evidence shows that the accused altered 
the motor vehicle driver• s license of Richard E. East in the manner 
alleged and that the altered or counterfeited license was used by 
him as a means 01' securing the rental of an automobile i'rom the 
Rent~-Car Company. .Likewise, the uncontradicted testimony .shows 
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that the accused forged the· name of Richard E. East to the check 
described in Specification l, and to the automobile rental contract 
described in Specification 2, for the fraudulent purposes therein 
alleged. Furthermore, the evidence shows that each of the instru
ments was falsely uttered as genuine. In addition, the unsworn 
statement of the accused admits both the alteration and uttering 
of the driver's license, and the forging of the name of Richard E. 
Ea.st, both to the check and to the rental contract as well as the 
uttering of both instruments. His testimony, which seeks to justify 
his conduct and to establish the innocence of his intent, is clearly 
an illustration of "inclination snatching argument to nake indul
gence seem judicious choice". The proof sustains, beyond a reasonable 
doubt, the findings of guilty of the three offenses alleged. · 

It should be observed that since dismissal is authorized 
upon conviction of Article of War 93 and is mandatory upon convic
tion of violation of Article of War 95, the repetition of the 
Specifications under Charges l and 3 has in no sense resulted in 
the assessment of duplicitous punishment. 

?. The records of the Office of The Adjutant General show that 
the accused is 22 years of age. He enlisted in the Oklahoma National 
Guard on December 2, 1936, and was honorably discharged on .September 
1, 1939. He was inducted into the service Spetember 16, 1940, and 
was commissioned a second lieutenant, Infantry, on August 26, 1942. 

8. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were committed during 
the trial. In the opinion of the Board of Review the record of 
trial is legally sufficient to support the findings of guilty and 
the sentence, and to warrant confinw.tion thereof. Dismissal is. 
authorized upon conviction of violation of Article of War 93 or 96, 
and is m;i.ndatory upon conviction of Article of War 95. 

~b~ Jude;e Advocate. 

~ !.~ Judge Advocate. 

~ , Judge Advocate. 
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1st Ind. 

War Department, J.A.G.o., MAY 14 194,3 - To the Secretary of War. 

1. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Board of Review in the 
case of Second Lieutenant Scott E. Sanders (0-1291705), Infantry. 

2. I concur in the opinion of the Board 0£ Revie,T that the 
record of trial is legally sufficient to support the findings of 
guilty and the sentence, and to vrnrrant coni'i:nna.tion thereof. The 
fraudulent conduct of the accused.in altering an o.fficer 1s driver's 
license __so as to create a false identification for himself, of forging 
the name of the sa~e officer to an automobile rental contract and to 
a check in the sum of $15, and of uttering each instrument as genuine 
shows accused to be basically dishonest and unworthy to remain an. 
officer. I recommend, therefore, that the sentence be confirmed and 
carried into execution. · · 

J. Inclosed are a draft of a letter for your signature,·trans
mitting the record to the !'resident for his action, and a form of 
Executive action designed to carry into effect the foregoing recom-
mendation should such action meet with approval. · 

Myron c. Cramer, 
Lrajor General, 

The Judge Advocate General. 

3 Incls . . 
Incl l - Record of trial . 
Incl 2 - Draft of ltr for 

sig. Sec. of War 
Incl 3 - Form of Executive 

action 

(Sentence confirmed. G·.c.v:.o. 130, 29 June 1943) 
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·WAR DEPARTMENT _ 
Army Service Forces 

In the Of!ice of The Judge Advocate General 
Washington, D. C. 

(197) 
SPJGK 
CM 2.31.44~ MAY 8 1943 

U N'. I T E D S T .l T E S ). 40TH INFANTRY DIVISION 

v. ~ Trial b7 o.c.u., convened at 
} Li.hue, Kauai, T.H., February 

Seccnd Lieutenant FRANKL. ) 1 and 2, 1943. Dismissal. 
TEIXEIRA. (0-1287086), 185th) 
.wantey. ) 

OPINION of the BOA.RD OF REVmr 
COPP, HILL and ANDR.llrS, Judge Advocates. 

1. The record of trial 1n the case of the of'ticer named above 
has been uam:illed by the Board o! Review and the Boa.rd submits this, 
its opinion, to The Judge Advocate General., 

2~ · Accused was tried upon the !ollowing Charges and Speci!i
caticmsa 

CHARGE Ia Violation of the 95th·Article o! War. 

Speci:tication la ~In that Second Lieutenant Frank L. 
Teixeira, 185th Inf'antcy, did, at the count7 of 
Kauai, Territoey o! Hawaii, on. or about the 21st 
day o! January, 1943, ·wi.th intent to deceive 
the Commanding O!i'icer, .3rd Battalion, 185th 
Infantey, o!ficially report to the Headquarters 
of said Battalion by telephone, that he relayed 
en the follO'ffing message received by him from 
a .3rd.Battalicn O.P. "This is OP 1/1. PheJl!.1' sub 

. sighted at 5800 mils, one mile away-. Drill 
repeat Drill. n which report was lmown b;r the 
said Second Lieutenant Frank L •.Teixeira, 185th 
!nfantr,.., to be untrue, in that the said Second 
Lieutenant Frank L. Teixeira, 185th Infantry, 
had not been authorized to initiate or render 
any such report. 

Specification 21 In that Second Lieutenant Frank L. 
Teixeira, 185th Infantcy, did, at the countg 
of Kauai, Territoey of Hawaii, on or about the 
21st day of January, 1943, with intent to deceive 
S-2, .3rd Battalion, 185th Infantey, did officially 
state over the phone to S-2's agent, "That the 
message (referring to a false message) he had 
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i. :i.,... ·, ' 

received a few minutH before looked phony and 
suggested that he check it with the o.P. or with 
the District", which statement ns known b1 the , 
said Seoond Lieutenant i'ranlc L. Tewira; 18Sth 
Infantry, to b1 untrue in that he hinlael! had· 

· originated and transmitted the false message above 
referred to. · :;, ., i 

Specification .31 In that Second Lieut8Zla.nt Frank L. 
· Teixeira, l8S1,h Infantry, did, at the count1 of 

Kauai, Territory of' Ha111&1i, on or about the 2ls~ 
day of January, 194.3, with intent to deceive the 
Commanding Of.t'icer, 2nd Battalion, l8St.h Infantry, 
otficiallf report to the Headquarters of said : · ·; 
Battalion by telephone, that he :relayed on the 
.following message :received by him f'rom a 2nd 
Battalion O.P.1 "Enemy sub sighted at .300 mils, 
one mile away. OP #28. Drill repeat Drill. n 
which report was known by the said Second Lieutenant . 
Frank L. Teixeira, 185th Infantry, to be untrue, 1n - . 
that he, the said Second Lieutenant Frank L. · 
Teixeira, l8Sth Infantry, had not been authorized 
to initiate or render 8.D.7 such report. 

Specification 41 In that Second Lieutenant Frank L. 
Teixeira, l8Sth Infantry, did, at the county of 
Kauai, Territory o.f' Hawaii, an or about the 21st 
day ot January,194.3, with intent to dece:Lve First 
Lieutenant Charles H. Franklin Jr., 2nd Battalion, 
185th Infantry, oi'ficially state, 11Yes I sent it,, 
(referring to a false message) to you about ten'.;i 
minutes ago. I don't think it means very much. 
Cantrol·Officers wouldn't be around O.P.1 at this 
time of night. I just received this infonration 
f'rom someone and :relayed it to you. 11 which state
ment was known by the said Lieutenant Frank · L~ " 
Teixeira, lSSth Infantry, to be untrue, in tba.t he, 
the said Second Lieutenant Frank L. Teixeira, 185th 
Infantry, h&d originated and passed on said i'alse _:. · 
1119ssage above referred to. 

Q 

CHARGE II, · Violation of the 96th .\rtiele of War. 
I 

Specifications In tbat Second Lieutenant Frank L. 
Teixeira, 185th In.fan try, did ~ and know
inglJ', at the county oi' Kauai, Territory of Hawaii, 
on or about the 21st day of' January 1943, materially 
interfere with and jeopardize a certain. maneuver · 
1n which armed forces stationed on said island of 
Kauai were engaged by, without just cause, excuse, 
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or authority, originating and circulating false 
in,forma.tion concerning the ene?ey" situation, all 
to the prejudice of good order and military dis
cipline. 

ADDITIONAL CHARGE: Violation of the 95th Article of War. 

Specification ls (Finding of not guilty.) 

Specification 2: In that Second Lieutenant Frank L. 
Teixeira, 185th Infantry, did, at the county of 
Kauai, Territory of Ha:wa.ii, on or about the 22nd 
day of January, 1943, with intent to deceive 
Lieutenant Colonel John B. :!.Bloney, G-2, 40th 
Infantry Division, officially state to Lt. Colonel 
Maloney that he had received information concern
ing a certain enemy submrine and passed the said 
information on but that he did not know the source 
of said infonnation, which statement was known by 
said Second Lieutenant Teixeira to be untrue in 
that he himself had ma.de up and initiated said 
enemy information reports. 

Accused pleaded not guilty to all Charges and Specificatio~s. He 
-was found guilty of Charges I and II and the Specifications there-· 
under, and of the Additional Charge and Specification 2 thereunder, 
and not guilty of Specification l of the Additional Charge. No 
evidence of previous ccnvictians was introduced. He was sentenced 
to be dismissed the service, to forfeit all pay and allowances due 
or to become due, and to be confined at hard labor for three months. 
The reviewing authority approved only so much of the sentence as . 
provided for dismissal~d forwarded the record of trial for action 
under Article of \'iar 48. 

3. The evidence shows that on January 21 and 22, 1943, the 
185th Infantry -was on drill maneuvers in the field, and was engaged 
in the solution of a tactical problem. In connection therewith it 
had established and -was maintaining district headquarters at Kalaheo, 
Kauai, Territory cf Hawaii, battalion command posts for the 1st, 2nd 
and 3rd Batta.lions, and serially numbered outposts {R. 8, 15, 16), 
with an inter-communicatir.6 telephone system servmg district head
quarters and all battalion conmand posts and outposts (R. 12). 

en the evening of January 21, 1943, between the hours of 
7 and 9 o'clock all of the officers of the 1st Battalion assembled, 
studied, and discussed the problem (R. 'Z7). Following that meeting 
the officers were on a twenty-four~hour duty status divided into 
shifts of eight hours each (R. 27); It was agreed that the first 
shift should go an duty at that hour and remain an duty until 

-3-

http:Ha:wa.ii


(200) 

r.elieved by the second shii't at 4 a.m., January 22, 1943. Accused 
was S-2of the 1st Battalion and chosen to go on duty with the 
first shii't and perform the duties of Battalion S-2 and in addi
ticn t}:lereto the duties of S-3 as an accomodation for Captain 
Charles L. Cecil, the Battalion S-3, until relieved by Captain 
Cecil at 4 a.m., January 22, 1943, when the latter officer would 
perform the duties of S-2 and S-3 until properly relieved (R. 15, 
Z7). . 

Pursuant to that arrangement accused was on duty at 1st 
Battalion Command Post from about 8 o•·clock p.m., January 21, 1943, 
until 4 o'clock a.m., January 22, 1943 (R. ?). With him an duty 
at the same tillle and place were First Lieutenant Arthur R. Smith, 
Jr., 1st Battalion Transportation Officer, and acting as Battalion 
S-1 (R. 6, Z7), First Lieutenant Robert William Munyon, 1st . 
Battalion Ammunition Pioneer Officer (R. 9, Z7), and First Lieutenant 
Neil M. Forbes, Jr., 1st ~ttalion Surgeon (R. ll, Z7) • 

. At some time between 9 p.m. and ll p.m., January 21, 194.3 
(R. 6, 9, ll, 12, 14), accused telephoned the 2nd Battalion Command 
Post, contacted Private First Class Chest'er J. Giles, who was on 
duty with the S-2 Section at that time (R. 13), and had a conver
sation with him (R. 14). Accused next called 3rd Battalion Conmand 
Post, contacted First Lieutenant Charles H~ Franklin, Jr. (R. -12) 
and had a conversation with him. In about ten minutes Lieutenant 
Franklin called back and had a second conversation with accused. 

Respecting these callas 

(a) First Lieutenant _Smith testified, 

"A.. Well - I had just .finished making some phone calla, 
just a couple of calls, and sat down at fffJ' desk to write a · 
letter. Teixeira got up and rang the operator. He said some
thing about making a couple of calls and sending a couple of 
messages. I didn't pay any attention to him, and kept ai 

lll'iting. I remember him mentioning something about O.P. Number 
l, but nothing caused that to seem different to me. The next 

. thing I remember, was the telephone ringing, and Teixeira 
picking it up and saying that they had traced the call back 
here, and then it looked ldnd of phony to me. I do remember one 
otherthing, that when something -.as said about a submarine, 
Lieutenant llmyon.asked if that sub was inland, and TeixeiJ'& 
said that it was out to sea. During one of the calls, just 
before he said that they had traced the call, he said they 
wanted to kn01r my name, and I just mumbled, and he demonstrated 
to me. 

"Q. Did anything else occur that night?
"A. Yes, about a half an hour later, the telephone rang, 

and I took the call.. It was some Private in the 3rd Battalion, 

-4-



1 

(201) , 
and I called Lieutenant Teixeira to the phone, and the took 
the call. After that call was over, he called somewhere 
else, and said something about that message being a joke, 
and that it looked phony, but still it didn't l.ook phony 
enough for me to think anything about it. He might have 
been working for the control officers because during the 
last maneuvers, he had sent out some messages for the control 
officers. It wasn't 1.mtil the next morning I realized what 
had happened, but I didn't know anything about it ll'hen he made 
the calls, and it 11asn•t obvious enough· for me to ask any 
questions." (R. 6) 

(b) First Lieutenant l.funyan testi!ieda 

"A. First of all, most of us were occupied reading, 
writing, and keeping busy to pass the time. Some time during 
the night, Lieutenant Teixeira went over to the telephones, 
saying an his way over, something about seeing if somebody 
was on duty. He then called the third battalion, stating 
that this was o. P. l calling, reporting that a submarine 
was sighted, at, I believe 2800 mills, some distance off 
shore. I am not sure 'Whether they asked his name at that 
battalion, but it was the pne he hung up on, muttering some
thing. Ai'ter that call was complete, he called the second 
battalion. The report this time was that it was O. P. 28. 
I·don't recall the mills, 300 or 500 - something like that, 
and some distance off shore. I don•t recall the interval. 
Then, there was a call back. It was from the second battalion. 
Lieutenant Franklin had traced the original call back, and in 
the conversation, Lieutenant Teixeira had told him that he had 
received the same infOI'l!Btion, and thought that someone was 
trying to make a joke or something, and that he thought the 
message was phony. It was then that he called the third bat-

- talion. I am not sure whether he got the third before the 
second telephoned back, or what. I am not quite certain of 
the calls, that is, when they were placed, and in what order, 
it is all quite vague in m:, mind. At least, he called the 
second to check the o.P., and told theill that he thought tha~ 
it was a joke or something, and to check, because he thought 
the message was phony. 11 (R. 8) 

Witness testii'ied he thought from the reference to a submarine that 
"it was just ·a canned message" and inquired of accused "ii' the loca
tion of the submarine was inland" and received the reply "that it 
was in the ocean" (R. 9). Witness suspected that accused was acting 
without authority in an attempt to sabotage the problem. He testi
fied he heard accused tell Lieutenant Franklin to disregard the call, 
it did not mean anything (R. 9). 
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(c) First Lieutenant Forbes testified: 

"A. Well, we were all sitting around in the c.p. that 
night. During the night, several telephone calls were ma.de. 
I was reading a Medical Manual, and wasn't paying much atten
tion to the contents of the telephone calls. There hadn •t 
been, and wasn't likely to be anything that would require my 
attention as· surgeon, so I 'WS.S just minding my own business 
and not paying much attention. I did hear a conversation, 
and heard a submarine mentioned, and that its location was so 
many mills. I don't lmow the exact number of mills, and I 
immediately forgot about the whole th:ing, because it -wasn't · 
any of my business. Then several telephone messages came in 
and went out, after that I don't lmow whether Lieutenant 
Teixeira called the 2nd Battalion, or whether they called him, 
but I do remember hearing a conversation to Lieutenant Franklin 
that it was a joke, and to forget about it. I didn't pay much 
attention to it at all, because I didn't think that it was my 
business, and I didn't think that there was anything to it. · 
If I thought anything about the thing at all besides being a 
drill message, I probably thought it was a joke." (R. 11) 

(d) Private Giles who received the call at 3rd Battalion 
Collll!l8.nd Post testified: 

11A. · Message Center informed me that they had a call for 
the S-2, so I took the call, and said this is Private Giles 
speaking. Some voice asked me lli'lo was the duty officer, and 
I told him that it was Lieutenant Bielak and Captain Strohn. 
This voice told me that he had a message, and started out 
Drill repeat Drill•. The message was. O.P. Number one reports 
enemy submarine at 5800 mils, one mile range. I said all right. 
I knew that it wasn't any of the men at the O.P., because I 
knew all of the fellows that were out there at. that time. I 
then asked who was speaking. 

"Q. What happened when you asked who was speaking? 
"A. Whoever that 11!1.s an the other end of the line hung up." 

(R. 14). 
. . 

Witness testified that he turned the message over to Lieutenant Bielak, 
3rd Battailon, S-2, 'Who called regimental headquarters, and on being 
advised that it was uninformed respecting the message requested 3rd 
Battalion operator to trace the call and received word from that source 
that the call had been traced to a commercial line (R. 14, 24). 

(e) Lieutenant Franklin, 2nd Batta.lion, S-4, and acting S-2, 
who received one of the telephone messages testifieds 

' 
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"A. Approrlma.tely 10:20, a telephone call came in. 
I took the call, and the voice on the telephone said. this 
is O. P • .28, Drill repeat Drill. :Ehe:nzy- submu-ine sighted, 
azimuth 300 mills, ooe mile away. Drill repeat Drill. I 
asked the voice that was calling, what his name was, and 
the telephone went dead. This sounded funny to me, so I 
telephoned the O.P., and asked the man if he had sent the 
message, and he said no. I had the operator trace the call, 
and he traced it back to the lat Battalion. I think that 
he did anyway, because I got the Duty Officer of the lat 
Battalion on ·the telephone, and I asked him if. he had heard 
anything about this message., and he said that he had, but 
that he thought it was some sort of a joke, and not to pay 
any attention to it. I then took the information that I had 
to Colonel Kallas, and told him that I thought the informa
tion -was misinformation. I asked him what I should do about 
it, and he told me to report it to District. I then sat down 
and wrote a telegram to District, and also telephoned the 
information in to District, and explained it to Captain Bush 
who was oo duty in the G-2 office, and told him that I had 
tried to trace the call, and with what results. That's about 
all there was to it." ·(R. 12) ' -

. ' He testified that there -was a lapse of about fifteen minutes ·between 
his receipt of the message and his return call to the 1st Battalion 
Comnand Post (R. 13). He signed the message to district headquarters 
at 10:35 p.m., after having taken it up with Colonel Kallas, the 
commanding officer of the 2nd Battalion (R. 13). 

Accused was relieved by Captain Cecil at 4 a.m. and in re
sponse to the latter's question if "anything had taken place during 
his tour of duty", replied in substance that "nothing had taken 
pl.ace" (R. 15). 

Lieutenant Colonel John B. J.Aa.loney, G-3, 40th Infantry Divi
sion, testified that he was director of the problem and had 11had 
something to do with the preparation of the problem" (R. 16) • .A.t 
about 10 o'clock a.m., January 22, 1943, upon entering the G-2 office 
he · 

"* * * was confronted with some inforrration that looked out of 
order, in the tactical journal. that is maintained in the 
section. This information had to do with some reports from 
two of the O.P.•s of the 185th, regarding the presence of 
enenw submarines, and had not been sufficiently verified 
from the section's standpoint.***" (R. 16) 

This notation was disturbing as he knew it was foreign to the problem. 
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Accordingly he started an investigation~ He interviewed and ob
tained infornation from Captain Bush who at that time was on duty 
at district headquarters working on the problem, Lieutenant Bielak 
of the 3rd Battalion, Lieutenant });-anklin of the 2nd Battalion, 
Captain Cecil and accused of the 1st Battalion. 

Lieutenant Colonel Maloney testified respecting his can
-versation with accused which occurred at witness' office between 
9 and 10 a.m., January 22, 1943: 

"* * * I questioned him at some length about where this 
information came .from, and he indicated that it came from 
!. unknom source, which he was unable to check because 
the party had not stated who it was, and he ?las unable to 
determine the source of the call. He stated that he thought 
the messages were a part of the problem, and had done as 
this party had requested him to do, and relayed the messages 
on. He admitted to me that it seemed to be very unusual 
that anyone would go to the trouble of calling the first 
battalion, to relay information on to the second and third 
battalions, but stated that he thought perhaps the phone 
lines were out from this party, to the particular units men
tioned, and therefore, was forced to ask that the messages 
be relayed. I couldn't add up in m:, mind the information 
given me, by Lieutenant Teixeira, and felt that he wasn't 
telling the truth, and was going to con.front him with m:, 
thoughts, but felt that it might be wise to call Captain 
YcAndress, S-3 of the 185th Infantry, "Who was an duty in the 
District Headquarters, to hear the conversation. I brought 
Captain .McAndress in the room and reviewed with Lieutenant 
Teixeira his conversation with me, for the benefit of Captain 
.McAndress, and asked Lieutenant Teixeira if that had been our 
conversation, and he agreed. I then told Lieutenant Teixeira·· 
I didn't believe his story, and that he had developed the 
messages and telephoned them himself, and that no one had 
telephoned in asking him to relay information to the second 
and third battalions, and that he had done the whole thing 
himself. He then denied that accusation. I insisted further 
that I thought that he was th~ individual who had dcne it, 
because his story didn't ring true, and he couldn't support 
the statements nade to me, because they were so involved and 
unfounded that he was unable to support them at all. I 
questic:ned him regarding the other officers llho were present 
at the c. P. at the time he alleged these meseages were re
ceived, and he told me that there were some three other officers 
present. I asked him 1£ they had any knowledge of this, and 
he told me tbat they didn I t ,and that he had handled the. whole 

· thing himself. I pressed the questioning., and Lieutenant 
Teixeira told me that 1£ I would ask Captain :tk!ndress to 
leave the room, he would tell me something, and he said that 
he didn't want to involve anyone else, and that he didn't -.rant 
to tell me with Captain llcAndress there. I told him that I 
wouldn't ask Captain 1':.Andress to leave, and that if he wanted 
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to tell me anything, he must do so with Captain McAndress 
there, and I told him that he might just as well tell me 
because we would find out sooner or later if he had anything 
at all to do with it. He finally admitted to me that this 
whole thing was a hoax, and that he had developed the infor
mation himself, and telephoned this information to the two 
battalions, as if he were relaying a message that was supposed 
to have come in from o. P's. 2$ and 1. He didn't state who 
answered the telephone when he telephoned to the battalions, 
but later told me that no one asked who he was, however, the 
story from others state that when they inquired as to who -..as 
calling, the connection was cut. In other words, he hllllg up. 
Lieutenant Teixeira then made a clean breast of the 'Whole 
thing, and admitted that he had done it by himself. I asked 
him why, and he said that he had just done it for a joke, and 
that he thought th,at he would have some fun with the other 
S-21 s and that he was very friendly with them. He said that 

. he thought that there was no ha.rm in it, and that he didn 1t 
realize that there would be any commotion as a result of his 
entering this false informa.ticn into the problem. I attempted 
to get further information as to why he had done this, but he 
insisted that he didn't do it with any williul intent. I 
asked him if he had attempted to embarrass anyone but he in
sisted that he was not, and then I asked him when he was 
relieved from duty, and he stated at about 0400 in the morning 
of the 22nd. I asked him if he had indicated to Captain Cecil 
that this thing had taken place, and he said that he had told 
Captain Cecil that nothing at all had taken place during his 
tour of duty. I asked 'if he was wiUing to. nake a signed 
statemmt, and put on paper what he had told me, and he said 
yes. I then brought in my stenographer, Sergeant Dieken, and 
dictated a statement for Lieutenant Teixeira, asking him to 
correct me il the statements I made were not correct. This 
was done in the :in-esence of Captain YcAndress. Lieutenant 
Teixeira was, by this time, rather nervous and I didn't, and 
he didn't feel that he could talk enough to dictate ·the state
mmt, and we agreed that I should make it for him. After I 
had completed the dictation, I asked Lieutenant Teixeira it 
it was okeh and he said yes. Then the statement was typed up 
and read to Lieutenant Teixeira in the presence 0£ Captain 
Mc.Andress, and Lieutenant Teixeira said that it was correct, 
and then I asked him to sign it, 'Which he did." (R. 17, 18) 

The witness identified accused's signed statement taken on 
that occasim and accused's signature en it• .lt the time this in
strwnent ms offered in evidence the following proceedings were bads 

"Defenses Lieutenant Teixeira is willing to admit this : 
confession, but would like to change the word we to I be
cause.he feels that it might implicate uthers. * * *" (R. 18) 
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There being no objection the change was made accordin~. 

The statement was received in evidence and marked Exhibit 
A. A copy follows: 

"HF.ADQUARTIBS KAUAI DISTRICT 
Kal.a.heo, Kauai, T.H. 

· January 22, 1943 

statement mde to Lt. Col. Jolm B. Malaney, Assistant 
Chief of Sta.ff G-2, Headquarters Kauai District by Lieut. 
Frank L. Teixeira, in the presence of capt. Earl F. 
McKendriss1 

I, Lieut. Frank L. Teixeira, state that at 
approximately 2100 21 January I suggested in the presence 
of Lieuts. Smith, Munyon and Forbes that I send some 
joke messages to the other battalions. 

I then pl.aced a telephone call to the 3rd 
Battalion, and indicated that I had a message that I 
was to relay to them from orie of their OPs. The follow
ing is the message: 

'This is OP#l. Ehemy sub sighted at 5800 mils, 
one mile away. Drill repeat Drill.•. · 

I did not state who I was when making this call. 
I then called the 2nd Battalion and gave them the follow
ing messages 

1Enemy sub sighted at JOO mils, one mile away. 
OP #28. Drill repeat Drill. 1 

I did not state who I was "When ms.king this call. 
This call was ms.de to Lieut. Franklin of the 2nd -Battalion. 
About ten minutes later, Lieut. Franklin called me back 
and asked if I knew anything about this message. I said, 
'Yes, I sent it to you about ten minutes ago. I don't 
think it means very much. Caitrol Officers wouldn • t be 
around OPs at this time of night. I just received this in
formation from someone and relayed it to you.• 

I then called the 3rd Battalion again and tried 
to get the S-2 but couldn't reach him. He l'ias in his quar
ters and a private in the S-2 Section took the message. 
I told him that the message I had received a few minutes 
be.fore looked phony and suggested that he check it with the 
OP or with the District. L:ieuts. Smith, Munyon and Forbes 
knew that I was placing these various telephone calls, but 
they did not participate in making any of the calls. 
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However, they did have full knowledge of the fact that 
the information I was giving to the 2nd and 3rd Battalions 
ns false inform.ation. 

I assume full responsibility for originating 
these false messages. No entries were m9.de in the 
Battalion unit journal of any of these telephone calls. 
At 0400 22 January, when I w&s relieved, I made the state
ment to Capt. CecU that nothing unusual had occurred 
during rrry tour of duty. 

/s/ Frank L. Teixeira 

FRANK L. TEIXEIRA., I 

Lieutenant, ,Infantry," 
(R. 23; Ex. A) 

There was no testimony or proof that accused was advised 
of his rights before he ms.de the so-called statement, Exhibit A, 
to Lieutenant Colonel Maloney or before he signed the transcribed 
statement. However, it was stipulated that when 11the Investigating 
Officer, Major James B. Pettit, investigated this case, he informed 
the accused of his rights in giving a statement., and while he did 
not nake a statement at that time, he stated that he had given a 
statement previously to Colonel Miloney, and that this statement 
was correct in all details, and that the whole affair was started 
merely as a joke., and got out of hand before it could be stopped. 11 

(R. ~.O) 

The witness estinated that about ten or fifteen minutes 
elapsed between the time he confronted accused with the fact· that 
he thought accused 11was lying" and accused's admission that he had 
originated and transmitted the false messages (R. 19). The witness 
testified that there were tactical repercussions resulting from 
the messagess 

11A. They were considerable. I would say that there 
wasn't any way for the people on duty to determ:ine whether 
or not the information was correct regarding those sub
ms.rines., and whether or not they had to do with actual 
submarines, or were merely Drill repeat Drill situation. 
Cnly a few people had possession of the messages that were 
in the problem, and none of those on duty had any way to 
tell if those.were actual submarines, Drill repeat Drill, 
or whethere it 1tas an attempt on the part of somebody to 
throw confusion into the tactical situation. 

* * * * * * 
"* * * I could say that it was a considerable extent. 
You can all realize that 1'lhen a problem is laid out., it is 
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on a time table, and that if the messages don't. come in 
on time, and aren't sent out on time, it interferes with 
it considerably, and in this case, the false messages 
caused considerable confusion and wasted time in checking 
them. They created a wrong tactical picture, and would 
have thrown the maneuver into a tail spin if it had been 
a real Drill repeat Drill message. As it was, the thing 
seemed to be out of order, and was treated as if it had 
been created by some subversive element. 11 (R. 19, 20) 

Captain Earl F. McA.ndress, 185th Infantry, was present 
during the conference between accused and Lieutenant Colonel 
Maloney, and witnessed the preparation and execution by accused 
of ~ibit A. He corroborated Lieutenant Colonel 1,aloney in all 
essential particulars in relation to the subject natter of that 
conversation and written statement (R. 21, 22). The witness testi
fied in respect to the tactical repercussions -

"***it didn't throw the naneuver out of time, except 
that it took up the time of various people that could 
have been used otherwise, to more avail. I don't believe 
that any troops were called out by reason of these mes
sages." (R. 22) 

4. Lieutenant Franklin was recalled as a witness for the de
fense and testified: 

11 I called District and got the G-2 office, and spoke 
to Captain Bush. I told him I had received a drill repeat 
drill message which said this is O.P. 28, enemy sub sighted 
at 300 mils, one mile away. Drill repeat drill. I in
formed Captain Bush at that time that I believed the infor
mation was misinformation." (R. 24, 25) 

Second Lieutenant Salvatore P. Donadio, 185th Infantry, 
testified he had known accused since 1934 and had served with him 
in the same organization for a long time. He testified, 

11A. As a noncommissioned officer he proved very 
efficient. He was alert, always willing to help his sub
ordinates as well as his superiors." 

* * * * * *"* * * He was always dutiful and just. 11 

* * * * * * 
"***He has received nwnerous commendations. I can't re-
call all of the things that he has received for his inven
tive genius, his artistic ability and his ability to organize 
and get things done. He has been conunended by his company, 
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battalion, and regimental commanders, and also by the divi
sion conmander. He has been commended by several generals 
for his ability. In one instance, in 1936, Lieutenant 
Teixeira constructed a new device for machine gun fire at 
night, to simplify the conduct of nachine gun fire during 
the hours of darkness. The plan was approved by all of his 
commanding officers, and was sent to the Uar Department." 
{R. 25, 26) 

The witness testified that accused was commended for that achievement 
by his regimental com1ander, Colonel Beebe. At Officers' Candidate 
School accused "was given very high recommendations and a superior 
rating for his ability and leadership". (R. 26) 

Accused was sworn as a witness and testified: 

11 Cn the night of the 21st, we had a meeting of all the 
officers of the Battalion, with regard to the maneuvers. 
That was from about 7:00 in the evening until about 9:00, 
and after the meeting, we more or less started on 24 hour 
duty. That is, ~11 officers were on a 24 hour duty shift. 
After the meeting they divided us up into shifts. The first 
group was to go on duty fr.om then until 4:00 the next morning, 
and then the second group would take over. Captain Cecil 
being S-J, and I S-2, he asked me if I had any reason for 
not taking the first half of the shift. I told him that it 
didn't make any difference to me, and that it was up to him, 
whatever he wanted to do. So he said you can stay here until 
4:00 o'clock, and then I will relieve you, and you can go to 
bed, so I said okeh, and he left. I remained at the c. P. 
with the other officers; Lieutenant Munyon, Lieutenant Smith, 
and Lieutenant Forbes. Lieutenant Smith ma.de a fe-N calls 
regarding the transportation for the problem, and this took 
around a half an hour or so. I don't remember whether 6r not 
any of the other officers nade any calls then or not. I was 
sitting by rrry own desk, and just got up from the desk, and 
said that I think I vri.11 make a couple of funny joke calls, 
and call up the other S-21 s just to see what they are doing. 
They might be glad to taLlc about something, just to pass the 
time. I called up the 2nd Battalion, and some soldier came 
on the telephone, I think that it ms this Private, I don•t 
remember his name. I asked for Lieutenant Greet, and this 
Private told me that he had just left and went to his quarters, 
so I said give him this message, Drill repeat Drill. O. P. 
# 1 reporting enemy submarine sighted, 5800 mills, one mile 
away. Drill repeat Drill. I put down the receiver then, and 
picked it up a minute or so later, and tried to get the third 
battalion on the telephone. I was going to talk to the S-2 
over there. I got somebody on the telephone, some enlisted man, 
and I asked him for the S-2, and he wasn't around at that time, 
so I said give him this message. This is O.P. 28. Drill 
repeat Drill. Enemy submarine sighted at 300 mills, one mile 
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away. Drill repeat Drill. '.l.'hen I put down the receiver on 
the call. Then I called the 2nd Batta.lion, and asked for 
the S-2. · lfuoever answered the call said that he wasn't 
around, so I said you just received a message from O.P. l, 
and I think that it was maybe someone trying to play a joke 
on you. I think that it sounded phony, and that you better 
disregard the call. I told them to give that message to the 
S-2, so, whoever, I don't know who it was, said okeh. Then, 
as I was going to call the third battalion, the telephone 
rang.. Lieutenant Smith was the duty officer, being senior, 
so he answered all telephone calls. He picked up the tele
phone, and it was Lieutenant Franklin on the other end. Lieu
tenant :F'ranklin said I would like to get some information 
about a message about a subnarine, and said that he had traced 
the call to the first battalion. .Lieutenant Smith said this 
is your call, so I took the telephone. I gave my name, and 
Lieutenant. Franklin said this is Lieutenant Franklin. I re
ceived a message from you about ten minutes ago about a sub
marine being sighted somewhere, -where did you get that? I 
was talking to Colonel Kallas and he told me to trace the call 
down and find out where the information came from. Then, more 
or less to get rid of him, and I knew right then that I had 
do:1e something I shouldn't do, I told him that I received it 
from somebody and thought that it was a joke, and not to pay 
a.ny attentton to it. I didn't hear anything more about it until 
morning .,,nm Colonel Maloney called me. They woke me up, and 
I started to get dressed and went to answer the telephone. 
They started asking me if I knew anything about. that message, 
and :,he me~.:.age to the third battalion, so I told him yes, ·r 
sent those messages. There was one .to the second battalion, 
and one to the third battalion. Colonel Maloney said I don't 
know anything about the one from the first to the third bat
talions, I am interested in the one which Lieutenant Franklin 
told me you knew something about. I told him that I had re
ceived that message from somebody who had telephoned me, and 
asked me to relay it on to the second battalion. I was in the 
wrong then, and didn't want to change my story, which would 
m,i.ke me look more foolish than before. I told Colonel Maloney
that I didn't know 1Vhere I got the message, and that I couldn't -
tr~ce it down. He said that is all right, I am trying to get 
some information. Nobody said anything else,. so I went back 
to bed. A.t about 10130 Colonel Maloney- wanted me to report to 
his office, so -when I arrived at- District Headquarters, Colonel 
Calkins was there, and I -was told to sit down in the chair. 
They started asking me about that message, and I kept an the 
same story that I had received the inf'ormtion from someone else. 
Colonel Calkins had left then, and I was just talking to Colonel 
Mllane;r. When I arrived at District, I knew that the thing had 
been going too far, and had intended to tell Colonel Maloney
right away that I had started those messages myself, but Colonel 
Calkins' being there, just made me feel a little bit out of 
place. I don't know how to explain about it, but I didn't feel 
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right. : I continued to give Colonel :.~loney the same story. 
Then Colonel Maloney came 1n with Captain McAndres• and 
started asking me about the messages with the Captain there. 
After about another five minutes or so, I told him I would 
like to have Captain Mc.Andress leave the room, and then I 
would tell him what bad happened, but that I didn't want to 
get anyone else into trouble, also, I felt very foolish over 
the whole thing, and Captain McAndress being ooe of my regi
mental officers, I didn't want him to know anything about it. 
But Colonel Maloney said that he didn't want Captain McAndress 
to leave, so I went through and told them the whole thing 
about ma.king the messages up m;rself, and calling the two bat
talions more or less to have something to do, and to have some · 
fun with the S-2 1s of each battalion, and with no intentions 
0£ causing any trouble. I made sure that I had drill repeat. 
drill en oach 0£ them, so that there wouldn't be any trouble, 
and didn't mean any harm at all. I told Colonel M:!.loney that 
~t was a joke that got out 0£ hand. (R. 27-28) 

He testified further that he was born in Rio De Janeiro, Brazil, and 
came to the United States in 1927 at the age 0£ 17} years (R. 32). 
He learned to speak English by himself. He has been in the military 
service fourteen years, served under Generals Theodore Roosevelt, 
Short, Kreuger and Cubbison (R. 33) and was personally commended by 
Generals Cubbison, Short, and Roosevelt and various division, regi
mental and battalion colllIM.Ilders because of his inventions and quality 
of servic~. Cnb auch commendation related to the service 0£ his 
co:i:..;ia,ri.y a.r.d him.self' while representing the United States Army at the 
New York and San Francisco World Fairs (R. 33). He was a sergeant 
on those occasions and later f'irst sergeant (R. 33). He had never 
been accused of ma.king false official reports bef'ore (R. 29). He did 
not consider that his messages would have any effect on the tactical 
situation. They were so worded as to be readily recognized as "drill 
messages merely", .merit:ing no serious consideration (R. 29). Drill. 
messages re,1uire no checking (R. 29). 1Nhen he went to Lieutenant 
Colonel Ma.loney 1s office he :L1tended to tell the whole truth at once 

· but ·was deterrad 1-:iy re.1.son of' the presence of another· officer. 

5. Tbe· compr-t13nt r.avidence clearly proves thats 

(a) at the time and place alleged in Specif'ication 1, Charge I, 
accused communicated by telephone to 3rd Battalion Headquarters, 
185th Infantry, the message - "This is O.P. #1. Ehemy sub sighted 
at' 5800 mils, one mile away. Drill repeat Ilrill." The message was 
contrary to £act and as a drill repeat drill message unauthorized 
and foreign to the tactical problem in which the 185th Infantry was 
then engaged. It, together with other messages set forth in other 
specifications, caused confusion and temporary disturbance among the 
sections, but did not throw the maneuver out 0£ time or involve the 
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movement of troops; 

(b) at the time and place alleged in Specification 2, Charge I, 
accused stated over the phone to S-21s agent, "That the message 
(referring to the message set forth in Specification 1, Charge I) 
he had received a few minutes before looked phony and suggested that 
he check it with the O.P. or with the District". The implication 
that accused had received such message "!iS contrary to fact as 
accused alone had originated as well as transmitted the message. 
The message was unauthorized and foreign to the tactical problem in 
which the 185th Infantry was engaged. It, together with other mes
sages set forth in other specifications, caused confusion and tempor~ 
ary disturbance among the sections, but did not throw the maneuver 
out of time or. involve the movement of troops; 

(c) that at the time and place alleged in Specification 3, 
Charge. I, accused communicated by telephone to 2nd Battalion Head
quarters, 185th Infantry, the message, 11Fnemy sub sighted at 300 
-mils, one mile away, o._P. #2S. Drill repeat Drill". This message 
was contrary to fact and as a drill repeat drill message unauthorized 
and foreign to the tactical problem in which the 185th Infantry was 
then engaged. It together with other messages set forth in other 
specifications caused confusion and temporary disturbance among the · 
sections but did not throw the m:meuver out of time or involve the 
movement of troops; · · ·-···· · 

(d) that at the time and place alleged in Specification 4, 
-·Charge I, accused communicated by telephone to First Lieutenant 
Charles H. Franklin, Jr., 2nd Battalion, 185th I.nfantry, the message, 
"Yes I sent it, (referring to the message set forth in Specification 
3, Charge I) to you about ten minutes ago. I don't think it means 
very much. Control Officers wouldn't be around O.P.s at this time 
of night. I just received this information from some.one and relayed 
it to you". That portion of the message 11 I just received this in
formation from someone and relayed it to you" ns contrary to fa.ct 
as accused alone had originated as well as transmitted the message. . 
The message 118.S unauthorized and foreign to the tactical problem in 
which the 185th I.nfantry was engaged. It,together with other mes
sages set forth in other specifications, caused confusion a.nd temporary 
disturbance among the sections, but did not throw the maneuver out 
of time or involve the movement of troopsJ 

(e) that at the time and place alleged in Specification 2, Addi
'!;ional Charge, accused orally stated to Lieut'ena.nt Colonel Jolm B. · 
Maloney, G-2, 40th Infantry Division, that he had received informa
tion concerning a certain enemy submarine and ~ssed the said 
information on but that he did not know the source ot said information, 
which statement was contrary to fact and so well known to accused · 
as he alone had initiated and transmitted the enemy information 
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reports; that within about ten or fifteen minutes after having made 
such false statement and in the course of the same conversation 
accused recanted and made a statement both oral and written in which 
he corrected the false statement and truthfully stated that he alone 
~ initiated and transmitted the messages. 

6. The two messages transmitted by accused in the midst of 
a tactical problem in which his organization was engaged purported 
to contain important items of military intelligence concerning the 
eneJey". If properlY a part of the problem, it was an essential 
factor in the estimate of the situation and in the conduct of sub
sequent operations (FM 100-5, secs. 193, 194). It was the duty of 
accused as a subordinate officer of the 185th Infantry and parti
cularlY as S-2 and Acting S-3 of the 1st Battalion of that regiment 
to see that his immediate coITI.Ua.nder was promptly and fully informed 
of the situation (F',,i 100-5, sec. 223). The transmission by Battalion 
S-2 and Acting S-3 from battalion command post of such information 
relating to the presence of an enemy submarine one mile off shore 
justified the belief that the transmitted inform3.tion was genuine 
and properlY a part of the problem. If any doubt of the genuineness 
of the messages existed, confusion resulted. The reaction at 2nd 
and 3rd Battalion, District and Division Headquarters, was normal 
and pursuant to regulation. Accused precipitated the tactical re
percussions as explained by various witnesses notwithstanding his 
ineffectual attempt to rescind the messages within a few minutes 
follomng their transmission. 'l'he damage resulting therefrom had 
already been done. In sending these messages accused professed to 
be acting with authority and his act appeared to be o:·ficial~ It 
was none the less official because he acted on his own initiative, 
'WhollY without authority and in impertinent usurpation of the authority 
of the director of the proble~. He acted by color of his office even 
though such act was a breach of his official duty. In this sense his 
messages were official messages as they were prepared and transmitted 

- by accused in his official capacity under color of office and by 
virtue of his office. 

7. The only explanation for his extraordinary conduct given 
by accused -was that he intended to have some fun with the S-2s of 
the 2nd and 3rd Battalions with whom he was on friendly terms. His 
conduct as expL:l.ined by him clearly indicates that accused was lack
ing in a proper appreciation of the duties and responsibilities of 
his office. It was no time or place for .a hoax of the nature per
petrated by accused. The tactical training of the 185th Infantry was 
serious business ms.de necessary by the military situation. It was 
a matter of common knowledge of which the court was warranted in 
taking judicial notice that the Island of Kauai was an island of the 
Hawaiian archipelago; that on December 7, 1941, the military and 
naval forces of the Empire of Japan had attacked and attempted to 
invade the Hawaiian Islands; that subsequent attacks and attempts 
had been ma.de; that the threat of attack and attempt to invade by 
the eneley' were ever present; that pursuant to sectio~ 67 of the 
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Organic Act of the Territory of Hawaii, approved April JO., 1900., 
the Governor of Hawaii., on Tocember 7., 1941., had called upon the 
c-ommander of the military forces of the United States in Hawaii to 
prevent such invasion; had suspended the privilege of the writ of 
habeas corpus and had placed the territory under martial law with 
such military commander as governor thereof; that all the islands 
of the Territory of Hawaii had by proper military authority been 
declared., designated, established and prescribed as a military area 
llithin the meaning of Executive Order No. 9066, February 19, 1942; 
and that Honolulu harbor had by Executive Order 89ITT, December 20, 
1941., been established and reserved as a naval defensive sea area., 
to be known as •Honolulu Defensive Sea Area•. 

8. The "intent to deceive" alleged in Specifications 1, 2, 3 
and 4., Charge I, was not proved. Under the circumstances, the conduct 
of the accused was wrongful and improper., and constituted a military 
offense but did not embody that sinister quality of intent to deceive 
which contributes to conduct unbecoming an officer and a gentleman as 
condemned under Article of War 95. · In the opinion of the Board of 
Review the evidence is legally sufficient to support the findings 
of guilty of Charge I and its Specifications except the words, in 
each Specification., "with intent to deceive"., iq violation of Article 
of \iar 96. 

9. It is the opiru.on of the Board of Review that the evidence is 
legally sufficient to support the findings of guilty of Charge II and 
its Specification. 

10. 'i'iith respect to the official statement made by accused to 
Lieutenant Colonel Maloney, the evidence shows that this statsment was 
false and was made with intent to deceive., as alleged in Specification 2., 
Additional Charge. Here the false statement was made willfully and with 
the intent condemned by Article of War 95. True, accused recanted 
shortly after making the false statement and told the truth. This is 
a circumstance for consideration by the confirming authority, but it did 
not condone or purge the offense. The facts here do not bring this case 
within the opinion of the Board of Review in CM 231119., Lockwood. There 
the allegedly false answer was caused by reasonable misunderstanding of 
the question. A true answer was given when the purport of the question 
was understood. It is the opinion of the Board of Review that the evi
dence is legally sufficient to support the findings of guilty of the 
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-Additi~nal Charge and Specification 2 thereof. 

· ll. Fran War tepartment records it appears that accused is 34 years 
of age. He served as an enlisted man from llarch 5, 1929, to July 8, 1942, 
when he was commissioned a second lieutenant, Army of 'the United States. 
He became a·citizen by natrualization. He is married and has two minor 
children. On :,larch 7, 1937, the Chief of Ordnance recommended that ac
cused be commended for his zeal and initiative in connection with the 
submission by him for examination of an rnvention, "Machine Gun Fire 
Control Instruments". 

12. The court which tried accused, all the members co~curring, re
connnended clemency. The communication on this subject, directed to the 
reviewing authority, is attached to the record. It reads in part: 

"In view of the fact that Lieutenant. l'eixeira having 
perpetrated the acts as stated in the charge si1eets in a 
spirit of jesting, from which no overt results ·occurred, 
and in consideration of Lieutenant Teixeira•s excellent 
record of prior service, it is felt that the reviewing 
authority might well extend such leniency as in the op
inion of such authority be just." 

13. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were com.'Ilitted during 
the trial. In the opinion of the Board of heview the record is legally 
sufficient to support the findings of guilty of Charge I and its Specifi~ 
cations except the words, in each Specification, •with intent to deceive", 
in violation of Article of War 96, legally sufficient to support the find
ings of guilty of Charge II and its Specification·and of the Additional 
Charge and Specification 2 thereunder, and legally sufficient to support 
the sentence as approved by the reviewing authority and to warrant con
firmation thereof. Dismissal is mandatory upon conviction of violation 
of Article of War 95 and is authorized upon conviction of violation.of 
'Article of War 96. 

Judge Advocate. 

Judge Advocate. 

Judge Advocate. 
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1st Ind. 

11ar Departinent, J.A.G.o., MAY 2 3 l943 - To the Secretary of Yfa.r. 

1. .dere.vith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Second Lieutenant Fra..nlc L. Teixeira (0-1287086), 185th Infantry. 

2. I concur in the opinion of the hoard of Review that the record 
of trial is legally sufficient to support only so much of the findings 
of guilty of Charge I and its Specifications as i:i'lvolves findir,.gs of 
guilty of the Specifications except the words, in ea.c, • .:pt.cJ.t·ication, 
'1with intent to deceive", in violation of Article of War 96, legally 
sufficient to support the findings of guilty of Charge II and its 
Specification and of the Additional Charge and Specification 2 there
under, and lebally sufficient to support the sentence as approved by 
the reviewing authority and to warrant oonfirma.tion thereof. I reoom
;;;ent that only so much of the findings of guilty of Charge I and its 
Specifications be approved as involves findings of guilty of the 
Specifications except the words, in ea.ch Specification, ''with intent 
to deceive", in viola.tion of Article of liar 96, that the sentence as 
approved by the reviewing authority be confirmed but connnuted to a 
reprimand to be administered by the reviewing authority and forfeiture 
of ~25 pay per month for three months, and that the sentence as thus 
modified be carried into execution. 

3. Inclosed are a dra~ of a letter for your signature, transmit
ting the record to the President for his action, and a form of Executive 
action designed to carry into effect the recommendation hereina.bove 
made, should such action meet with approval. 

}4yron c. Cramer~ 
~jor General, 

3 Inola. The Judge Advocate General. 
Incl. l - Record of trial. 
Incl. 2 - Dra~ of let. for 

sig. of Sec. of 'iJar. 
Incl. 3 - Form of action. 

(Only so much of findings of guilty of Charge I and its Specifications 
approved as involves findings of guilty of the Specifications, except 
the words, in each Specification, "with intent to deceive", in viola
tion of Article of 1.Var 96. Sentence as approved by reviewing author
ity confirmed, but commuted to reprimand, and forfeiture of $25. pay
per month for three months. G.C.M.O. 191, 4 Aug 1943) 

- 20 -

http:viola.ti
http:findir,.gs


'i'.'AR DEPABTI,£1IT 
Army Service Forces (21?)

In the Office of The Jud6e Advocate General 
1,fashington, D.C. 

SPJGK 
Ct: 231469 

r,' 1943 

U N I T E D S T A T E S ) II ARL10RED CORPS 
) 

v. ) Trial by G.c.:::.:., convened at 
) Fort Ord, California, January 

Private Philip C. J.aroellino ) 8, 1943. Dishonorable discharf;e 
(36006799), 340th Ordna.noe ) {suspended) and confinement for 
1:otor Transport Company. ) one year and six months (1-1/2 

) years). Discipli:n.a.ry Camp, 
) Hinth Service Cornrnand, Turlock, 
) C.alifornia. 

OPrnIOH of the BOA.till OF REVIEW 
COPP, HILL and ANDRE'i/S, Judge Advocates. 

1. The record of trial in the case of the soldier named above has 
been ex~~ined ih the Office of The Judge Advocate General and there found 
legally insufficient to support the findi:ni:;s and sentence. The record 
has now been exai:.ined by the Board of Review and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifica
tion: 

CHARGE: Violation of the 58th Article of War. 

Specification: In that Private Philip C. Ua.rcellino, 
340th Orc.l.nance Motor Transport Company (Q.), (Form
erly Company 11 :E", 58th Ordnance Eegiment (HM) (Q.)) 
did, at Desert l.nneuvers, Goffs, California, on or 
about August 20, 1942, des~rt the service of the 
United States and did remain absent in desertion 
until he was apprehended at :Modesto, California, 
on or about October 21, 1942. 

He pleaded not guilty to and was found cuilty of the Charge_ arid Specifica
tion. No evidence of previous convictions vras introduced. He was sen
tenced to dishonorable discharge, forfeiture of all pay and allowances 
due or to become due, and confinement at hard labor for 1-1/2 years. 
The reviewing authority approved the sentence, ordered its execution, but 
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suspended the execution of that portion thereof adjudging dishonorable 
discharge until the soldier's release ·from confinement, and designated 
the Disciplinary Camp, 9th Service Command, Turlock, California, as the 
place of confinement. The proceedings were published in General Court
Martial Order No. 10, Headquarters II Armored Corps, San Jose, California, 
February 15, 1943. 

3. The record presents questions concerning the cor.ipetency of cer
tain evidence and the legal sufficiency of the competent evidence to · 
support the findings and sentence. 

4. To prove the initial absence without leave the prosecution in
troduced as a witness Sergeant Glen P. Mork, 340th Ordnance L!otor Trans
port Company(~), actinb first sergeant of the company. He testified 
th.at he was the custodian of the Morning Report and "responsible for the 
initial entries therein" (R.3). A document was then produced by the 
prosecution, and Seri;eant l.iork iqentified it as 11an extract copy of a 
morning report" (R. 3). The document was read by the witness, "accepted 

11P 111by the defense and was then received in evidence and marked Bxhibit • 

It contained an entry showing that accused absented himself without leave 
on August ·20, 1942 (Ex.lP). The extract copy had been signed& 11 Justin 
B. Pastner, 2nd Lt. Ord., for 1/..elville B. Duffey, Capt. Ord. 11 (R.3; 
Ex. lP). Lieutenant Pastner was the special assistant defense counsel 
and belonged to the 340th 1i>tor Transport Company (R.1). 

Without being sworn as a witness Lieutenant Pastner identified 
the morni!lf; report and 11acknowledged signing it for Captain Melville 
Duffey, the commanding officer" (R.3). Thereupon the president of the 
court declareda 

"This does not state that it is a true copy. If it is, 
it should be so stated. Before this is admitted as evidence, 
it should be stated a true copy signed by Captain Melville B. 
Duffey." (R. 3). 

The record contains nothing further with reference to the admission of 
the.document, but it is attached to the record, marked "Exhibit 'lP'"• 
An exrunination of the exhibit indicates that as a result of the presi
dent's remarks, Lieutenant Pastner lined out his signature and the 
word 11for 11 

, and wrote "A True Copy", followed by his signature anew. 
Captain Duffey was originally a member of the court and had been excused 
only a few moments before the introduction of the morning report (R.l). 
Had the court desired to insist upon his signature, doubtless it could 
have been obtained forthwith. The £act that no further objection was 
interposed by the ·court after Lieutenant Pastner's second signing, 
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plus the fact that the document actually appears as an exhibit, clearly 
indicates that. the court was satisfied despite the absence of Captain 
Duffey's signature and that the document became part of the evidence in 
the case. 

5. It then becomes necessary to decide whether the document was 
properly admitted in evidence. As a rule, the original of a writing must 
be introduced to prove its contents. However, in the case of 

"• • * a public record required by law, regulation, or cus
tom to be preserved on file in a public office, a duly au
thenticated copy is admissible to the extent that the original 
would be, without either first proving that the original has 
been lost or destroyed, or without otherv.~se accow1ting for 
the original." (par. 116!:_, 1'.lCM) 

This office has held that a morning report is a "public record" 
within the meaning of the provision quoted above (CM 226521, Thomas). 

The J.anual also provides i 

"A copy of any book, record, paper, or document in the 
War Department, • * • or in any command· or w1i t in the Arm:, 
may be duly authenticated•*• by a. signed certificate or · 
statement indicating that the pe.per in question is a true 
copy of the original and that the signer is the custodian of 
the original. * * •" (par. 116!:_, MCM) 

The Board of Review has held that the company commander is the 
"custodian" of the morning report and th&.t he alone is the proper person 
to authenticate an extract copy thereof (CM 218201, Witkowski; CM 227831, 
Gregory). In the latter case the Board pointed out that since the ad
missibility of copies is an exception tb the best evidence rule, it 
"may not properly be extended by implication beyond its terms". Thus, 
the attempted authentication by Lieutenant Pastner was of no effect as 
an authentication. But, as noted, Sergeant I.:ork became a vd tness and 
identified the copy. Since paragraph 116a states that the enumerated 
documents "may" be authenticated in the nrumer stated, it might be 
argued that the intention was to permit authentication also by a per
son other. than the custodian, provided the person identified the docu
ment as a witness. This possibility is precluded by the Witkowski case, 
in which the regimental personnel adjutant, in addition- to having au
thenticated the extract copy by his signature, was sworn as a witness 
and testified that the copy was a true one. Despite this, the Board 
held that the copy was not properly authenticated • 
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Sergeant Mork's testimony that he was the custodian of the 
morning report does not alter the situation. \1h,ether a person is the 
custodian of a document within the meaning of the 1.la.nual is a. question 
of law, and one does not ·become a custodian by his own declaration 
(CI:J 218201, Witkowski). It is thus apparent that the admission in 
evidence of the extract copy of the morning report was open to objec
tion. 

However, the Manual also provides that an objection to the 
introduction in evidence of a purported· copy of a public record on the 
ground that it _is not duly authenticated is waived if not asserted when 
the proffer is ma.de (par. 116a, MCM, p. 120 ). And the Board of Review 
has so held (CM 207264, Wilson; see also CM 210985, Bonner, holding 
oral evidence of contents or documents competent in absence of objec·· 
tion). The Wilson case dealt with a ma.rrie.ge certificate, which wal!'. 
the only evidence of the fact that at the date involved accused was 
married. The Board noted that the 19211.fanual did not contain similar 
provisions with reference to waiver and that cases .decided prior to the 
1928 Ua.nual are not in point. 

.! 

In the Witkowski case the record was held legally insufficient. 
However,.the case is not contra to the oases cited, .for in the Witkowski 
case the morning report entries were also .hearsay, and it is, fundamental 
to military law that a mere failure to object to the admission·of hearsay 
evide~oe does not constitute a waiver. •Thus, the court had no reason to 
discuss the·waiver question involved in the present case. 

It is true that paragraph 1260 of the Manual states that 11a 
mere failure to object does not amount to a waiver", but the sentence 
continues v:ith the following highly significant language 1 "except as 
othervdse stated or indicated in this manual". Clearly, the situation 
involved in the present case comes within the exception. Noreover, there 
is not the slightest hint upon accused's pa.rt that he was not absent or 
that the extract copy of the morning report was erroneous. In fact, he 
admitted his absence (R.4), and so did his counsel (R.6). Furthermore, 
the defense affirmatively consented to the admission ·of the document, 
and Lieutenant Pa.stner, one of the defense counsel, was himself an officer 
in accused's compa.ny.(R.3). The rights of accused were not impaired. 

6. Yfith reference to the termination of accused's absence, the 
extract copy contained an entry made at Fort Ord, California, showing 
accused's apprehension by the civil authorities and return to military. 
control at Modesto, California., on October 21, 1942. The entry was 
hearsay and could not be used against accused to prove his apprehension 
_(sec. 395 (18), Dig. Op. JAG 1912-40). However, in a statement to the 
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investigating officer, ma.de after he had been warned that "anything 
he could say would be used against him", accused in effect admitted 
his· apprehension (R.4,5 ). And the morning report entry was competent 
as evidence in accused's favor showing the date of the termination of 
his wrongful absence, for without such proof the presumption that an 
unlawful absence, once proved, continues would govern (par. 130a, MCM, 
p. 143; CM 168834, Hazard). -

7. On page 3 of the record it appears that the prosecution.stated 
the followinga 

"I have here a stipulation as to testimony which was 
entered into by the defense, prosecution and will be offered 
only as a matter of record not marked as an exhibit." 

The record then recites that the stipulation was re~d by the 
prosecution, that it contained the signature of the defense counsel, and 
that the "document was then given to the court". (R.3). Between pages 
7 and 8 of the record appears the following recital, signed by the 
president of the court, the trial judge advocate, and the defense 
counsel a 

·"We, the undersigned who have authenticated the case of 
Pvt. Philip C. ¥arcellino, make known that the stipulation 
presented by the Prosecution on page three (3) of the record 
of trial was a stipulation as to the ad.mis s~bility of affidavits. 11 

After the "stipulation" had been "given to the court" the 
prosecution offered in evidence a copy of a telegram from G. M. Ho~in, 
Sheriff, Stanislaus County, California, to the Commanding Officer, 
Company E, 58th Quartermaster Regiment, Goffs, California, stating 
that Hobin was holding accused in custody (R.3; Ex. 2P). On the docu-

·ment appeared the words "This is a certified true copy, (signed) Justin 
B. Pastner, 2nd Lt. Ordnance" (Ex. 2P). Lieutenant Pastner stated in 

-open court, but without being sworn as a witness, that the signature 
was his. The telegram was then received in evidence (R.3), Precisely 
the same procedure took place with reference to a true copy of a 
telegram from the Government Disciplinary Camp, Turlock, California, 
stating that accused had been turned over to the disciplinary camp by 
the sheriff at Modesto, California. The document was received in evidence 
(R.3,4J Ex. 3P). Second Lieutenant J.A. ·Guisasola, 864th Ordnance Heavy 
Maintenance Company, the investigating officer, was sworn as a witness 
and identified his signature on a so-called "affidavit", which 1'ras then 
received in evidence (R.4J Ex. 4P). The "affidavit" was merely a letter 
from Lieutenant Guisasola to the Superintendent, Flottell Cannery, 
Modesto, California, stating that on or a.bout August 25, 1942, accused 
round employment with the cannery for about 30 days and asking the 
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superintendent a series of questions. Evidently the superintendent typed 
in the answers to the questions on the same sheet of pa.per. His signature 
does not appear on the document. The purported answers stated, among 
other things, that accused used the name P. Carmen Marcellino, that he 
wore civilian clothing while perfor~ing his work, that he earned ~328.22, 
and that he gave General Delivery, Modesto, as his home address (Ex. 4P). 
The prosecution next offered in evidence a letter from the sheriff's 
office, Stanislaus County, Modesto, California. Lieutenant Guisa.sola . 
testified that he had received this letter, and thereupon it was "accepted 
by the defense 11 and received in evidence (R.4; Ex. 5P). The letter pur
ported to have been signed by H.B. "l''iright, Under-Sheriff, and contained 
the following statements, e.iuong others: that when apprehended accused 
was wearing civilian clothes, was living in a hotel in Modesto under an 
assumed name, said that he was not a deserter and had never been in the 
Arwv, and had ~130 on his person (Ex. 5P). 

A statement which accused ma.de to the investigating officer 
seemed to indicate an intention to return to his organization (R.4,5). 
Outside of Exhibits 2P, 3P, 4P, and 5P, there ~ra.s practically no evidence 
permitting an inference of an inter;.tion to desert. The statements con
tained in those exhibits produced an array of testimony so formidable 
that they must have been the decisive factor in the court's conclusion. 
Thus, if they were not properly in evidence, the finding of guilty of 
desertion was erroneous. 

Although parties may stipulate as to facts and as to evidence, 
a stipulation ''which practically ~~ounts to a confession where the accused 
has pleaded not guilty and such plea still stands •••should not or
dinarily be accepted by the court" (par. 126b, L~M). If the so-called 
"stipulation" in the present case was intended as a stipulation of facts 
or evidence, it comes within the proscription of the Manual. But the 
above-quoted explanation of the "stipulation", appearing between pages 
7 and 8 of the record, indicates that in fact it was no stipulation at 
all, but merely an agreement that certain so-called "affidavits" should 
be admissible. None o'r the exhibits was actually an affidavit and there
fore none ca.me literally within the terms of the "stipulation". Probably 
the intention of counsel was to permit the introduction in evidence of 
hearsay documents, which the exhibits under discussion clearly were. In 
other words-the stipulation was intended as a waiver. Although the defense 
may waive an objection to the admissibility of offered evidenoe, the 
attempted waiver is ineffective unless it clearly appears that the defense 
understood its right to object (par. l26c,MCM). Accused's statement to 
the investigating officer was inconsistent with an intention to desert 
and the whole theory of the defense was that although accused was absent 
without leave he did not intend to desert. That being so. it is clear 
that neither accused nor his counsel clearly understood accused's rights, 
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for had those rights been understood, the defense would not have per
mitted the introduotion of hearsay dooumentary evidence directly con
trary to the defense's theory of the case. As a oonsequence, the 
Board of Review holds that Exhibits 2P, 3P, 4P, and 5P, were improperly 
admitted in evidence, that the intention to desert was not proved, and 
that the record of trial is legally sufficient to support a. conviotion 
for absence without leave ·only. 

8. Since the initial absence occurred before the re~oval by the 
President of the :maximum limits of punishment {Ex. Order 9267, Dec. 1, 
1942), those limits should be applied. The competent evidence shows 
a,n unlawful absence of 62 days (Ex. lP). The maximum punishment therefor 
is dishonorable discharge, total forfeitures, and confinement at hard 
labor for six months (par. 104~, · sec. A, MCM). 

. ' 
9. For the reasons stated the Board of Review is of the opinion 

that the record of trial is legally sufficient to supper~ only so much 
of the findings of guilty of the Charge and Specification as involves 
findings that accused did, at the place and time alleged, absent himself 
without leave from his station and did remain absent without leave until 
he was apprehended at the place and time alleged, in violation of Article 
of War 61, and legally sufficient to support only so much of the sentence 
as involves dishonorable discharge, forfeiture o.f"all pay and allowances 
due or to become due, and confinement at hard labor for six months. 

Judge Advocate 
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1st Ind. 

War Department, J.A.G.o., APR 23 1943 - To the Secretary of War. 

1. Herewith transmitted for your act.ion under Article of War soi, 
as amended by the act of August 20, 1937 (50 Stat. 724; 10 u.s.c. 1522), 
is the record of trial in the case of Private Ihilip c. Marcellino 
(36006799), 340th Ordnance Motor Transport Company. 

2. I concur in the· opinion of the Board of Review and for the 
reas.ons stated therein recommend that so much of the findings of guilty 
of th.a Charge and Specification be vacated as involves findings of 
guilty of ~ offense by accused other than absence without leave at 
the place an:l time alleged, terminated by apprehension at the place 
and time alleged, in violation of Article of Uar 61, and that so much 
of the sentence be vacated as is in excess of dishonorable discharge, 
f'orfei ture of all pay and cl.lo,.-ances due or to become due, and con-
finement at hard labor for six months. · 

3. Inclosed is a .form of act.ion designed to carry into effect 
· the recO!IDllendation hereinabove made, should, such action meet with 

your approval. 

~oo-__..e....__ 

leyrori c. Cramer, 
Maj or General, 

The Judge Advocate ~neral. 
2 Incls. 

Incl.1-Record of.trial. 
Incl.2-Form of action. 

(So mu.ch of the findings of guilty of the Charge and Specification 
vacated as involves findings of guilty of an offense b;y accused 
other than abseooe without leave at the place and time alleged, 
in violation of Article of War 61. So much of the sentence vacated 
as in excess of dishonorable discharge, forfeiture of all pay and 
allo,rances due or to become due, and confinement at hard labor for 
six months. By order of the Secretary of War. o.c.M.O. 98, 
5 May 1943) 
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Army Service Forces 

In the Office of The Judge Acivocate General 
(225)Washington, D. C. 

SPJGN 
CM 231487 APR 2 6 J94J 

UNITED STATES ) 92ND INFANTRY DIVISION 
) 

Trial by G. c • .M., convened at 
v. ~ Camp Joseph T. Robinson, 

) Arkansas, January 29, JO, 31, 
Second Lieutenant JOS'<'...PH B. ) and February 1, 1943. Dismissal, 
C.A1i:PBELL (0-1300759), 371st ) $100 forfeiture, and confinement 
Infantry. ) for six (6) months. 

OPINION of the BOARD OF REVIE'N 
CRESSON, LIPSCOMB and SLEEPER, Judge Advocates. 

1. The Board of Review has examined the record of trial in the 
case of the officer above named and submits this, its opinion, to The 
Judge Adv~cate General. 

2. The accused was tried upon the following Charges and Specifi-
cations: · 

CHARGE I: Violation of the 63rd Article of War. 

Specification 1: In that Second Lieutenant Joseph B. 
Campbell, Compaey "K", 371st Infantry, did, at 
camp Joseph T. Robinson, Arkansas, on or about 
December 23, 1942, ·behave himself 'With disrespect 
toward Captain Francis E. Lorenz, Regimental 
Headquarters Compaey- 371st Infantry, bis su
perior officer, by saying to him, ''We don•t have 
to take this sort of shit. I' 11 mop up the floor 
with you, 11 or words to that effect. · 

Specification 2: In that Second Lieutenant Joseph B. 
Campbell, Company "K", 371st Infantry, did, at 
Camp Joseph T. Robinson, Arkansas, on or about 
December 23, 1942, behave himself Tdth disrespect 
toward First· Lieutenant Paul A. Ulkins, Compacy
"K", 371st Infantry, his superior officer, by · 
SS37'ing to him, •1 111 knock the shit out of you," 
or words to that effect. 

CHARGE.II: Violation of the 64th Article of War. 
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S~cification l: (rinding of not guilty). 

Specification 2: In that Second Lieutenant Joseph B. 
Campbell, Company "K", J7lst Infantry, having 
received a lawful command from First Lieutenant 
Paul A. Ulkins, Company "K", 371st Infantry, his 
superior officer, to report to duty on the 371st 
Infantry bayonet course, did, at Camp Joseph T. 
Robinson, Arkansas, on or about December 23, 1942, 
willfully disobey the same. 

CHARGE III: Violation of the 96th Article of War. 

Specification l: In that Second Lieutenant Joseph B. 
Campbell, Compaey "K", 371st Infantry, was at North 
Little Rock, Arkansas on or about January 12, 1943, 
drunk and disorder'.cy in uniform in a public place, 
to wit: in front of the Moseley Grill, 18ol Pike 
Avenue, North Little Rock, Arkansas. 

Specification 2: (Finding of not guilty). 

Specification J: In that Second Lieutenant Joseph B. 
Campbell, Company 11K11 , 371st Infantry, did, at 
1801 Pike Avenue, North Little hock Arkansas, on 
or about January 12, 1943, wrongfully appear at 
said address wearing a field jacket and helmet 
liner and without a necktie. 

CHARGE IV: V:ldation of the 69th Article of War. 

Specification l: In that Second Lieutenant Joseph B. 
Campbell, Company "K", 371st Infantry, having 
been duly placed in arrest at Camp Joseph-T. 
Robinson, Arkansas, on or about December 24, 
1942, did, at Camp Joseph T. Robinson, Arkansas, 
on or about January 4, 1943, break his said 
arrest before he was set at liberty by proper 
authority. 

Specification 2: In that Second Lieute.'1Bllt Joseph B. 
Campbell, Compaey "K", 371st Infantry, having 
been duly placed in arrest at Camp ·Joseph T. 
Robinson, Arkansas, on or about December 24, 
1942, did, at Camp Joseph T. Robinson, Arkansas, 
on or about January ll, 1943, break his said 
arrest before he was set at liberty by proper 
authority. 

The accused pleaded not guilty to all Charges and Specifications, except 
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Charge III, to which the record shows no plea at all. However, he pleaded 
not guilty to all Specifications under Charge III, and the failure to enter 
a plea to the Charge itself is immaterial. He was found not guilty of. 
Specification l, Charge II, and .:>pecification 2, Charge III; not guilty of 
the violation of Article of Viar 64 under Charge II, but guilty of the vio
lation of Article of War 96 thereunder; guilty of Specification 1,. Charge I, 
except the words, 11we don't have to take this sort of shit, 11 of the excepted. 
-words not guilty; guilty of Specificati<in 2, Charge II, except the words 
"willfully disobey the same, 11 substituting therefor respectively "did fail 
to obey the same," of the excepted words not guilty, of the supstituted viords 
guilty; ·and guilty of the remaining Charges and Specifications. He was sen
tenced to dismissal, confinement 'at hard labor for six months, and forfeiture 
of $100 per month for six months. The reviewing authority approved the sen
tence but remitted forfeiturasin excess of !i;ilOO, and forwarded the record 
of trial for action under Article of War 48. 

J. The evidence for the prosecution shows that at atout ten o'clock 
on the morning of December 23, 1942, the accused was found by First Lieutenant· 
Paul Ulkins, his company commander,_ asleep in Lj_eutena..11.t Thompson's hutment. 
Lieutenant Ulkins, after considerable trouble rousing the accused, told 
him to go out on the bayonet course where he belonged. 1nereupon the accused 
who had mumbled unintelligibly in response to Lieutenant Ulkins 1 earlier in
quiry as to :what he was doing in bed, disgustedly turned his face to the wall, 
and pulled the comforter up over his head. Ll.eutenant Ulicins smelled liquor 
on the. accused's breath, and concluded he was drunk, but not too drunk to 
understand his order clearly. (R. 92-93, 109-lll) 

Lieutenant Ulkins left the hutment to call Captain Lorenz, 
executive officer of the basic school at Camp li.obinson, where the accused 
was quartered and rationed, while pursuinb a special course in bayonet in~ 
struction. 1'Jhen Captain Lorenz and Lieutenant Ulkins entered the hutment a 
few moments later, the accused was asleep. Captain Lorenz spoke to the accused 
twice, telling him to get up and report to the bayonet course. 1he accused 
mumbled a reply which sounded like, "Get out of here and let me sleep11 • 

Captain Lorenz then called in a loud tone, 11Get out of bed; are you trying 
.to be classified as a damn goldbrick?". The accused immediately leapt to 
his feet and approached the Capt~dn saying, 11I don't have to take this sort 
of shit. I will beat your face in. I will mop the floor with you." 'I'he, 
eyes of the accused were bloodshot; he was frothing at the mouth; the air was 
redolent of liquor. (R. ll2, 281-282) · 

As the accused stood there, pointing his finger at Captain Lorenz, 
reiterating that he - the accused - was not permitted to swear at enlisted 
men, and would be damned if aey officer was going to swear at him, Lieutenant 
Ulkins· stepped forward, and remarked to the accused, "You won't mop the 
hutment with anybody," to which the accused replied, according to Ll.eutenant 
Ulkins testimony, 11what 1 s more, he would kick the shit out of me". (R. 95-96, 
105) 
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Lieutenant Ulkins then told the accused he was under arrest in 
quarters, and suggested to Captain Lorenz that the captain get Major Noack 
to settle the matter, whereupon Captain Lorenz departed for the orderly room 
to get his coat. As Captain Lorenz came out of the orderly room, to go to 
Major Noack•s, the accused emerged from the hutment fully dressed, and ap
proached the captain, saying he was ready to go to Colonel Wood. Lieutenant 
Ulkins, who was approximately a yard away from the accused while Captain 
L:>renz was still twenty yards away, ordered the accused back to his hutment. 
The accused started around.Lieutenant Ulkins in the direction of Captain 
Lorenz. Lieutenant Ulkins threw out his arm to intercept the accused, who, 
bumping into his upraised hand, warned Lieutenant Ulkins not to put his hands 
on him, adding, 11I!ll beat the shit out of anybody who puts their hands on 
me". (R. 104, 106-108, 134-135, 281-282) 

The next morning, December 24, 1942, Lieutenant Colonel William G. 
Barrett, Executive Officer, 371st Infantry, acting under instructions from 
the regjmental commander, verbally ordered the accused under arrest. Later, 
on January 4, 19'..,J, the adjutant confirmed the order in writing, at which tin!e 
the limits designated were from the accused's hutment to the mess-hall, to 
the dispensary and to the latrine. The accused was informed that any request 
to go elsewhere would have to be in writing and addressed to the commanding 
ofiicer. Thereafter, only two such requests were received, one for permission 
to go to the barber shop, the other, to the dental clinic. No reque13t was 
ever received by the commanding officer for permission for the accused to 
visit the city of Little Rock or North Little Rock or to visit the second 
battalion area. The accused was not released from arrest at any time during 
the period fro~ December 24 to January 12, inclusive. (H. 75-87, 127, 191-196). 

On January 4, 1943, Major Noack went to the accused• s hutment to 
confer. with the accused in connection with an investigation of contemplated 
charges. Finding him absent the first time, the Major returned. The ac
cused· was still missing. From three thirty to four 0 1 clock that afternoon, 
the apcused was ~bserved by several officers wandering aimlessly around in the 
secon9- battalion ~ea. He finally went into the second battalion mess hall, 
where,.Major Gooding found him and told him to report to headquarters, second 
batta'lion, for que_stioning in connection with charges•. The accused was not 
asked<why he 1tas '.in the mess hall nor did he offer any explanation of his 
presence there. {R~ 164, 168-169) 

_ ·About el_eyen o•uock on the night of January ll, 19lu, the accused., 
accompanied by a corporal, walked into a cafe operated by Mrs. J. E. :!lbseley 
at 1801 Pike Avenue in North Little Rock, and asked for a drink. He was 
"mumbling and grumbling, W and had the blank look of an inebriate. When Mrs. 
Moseley said, "we. don•t sell J,iquor here, n the ilccused expressed a desire to 
go to the rest room. His companion said, "come on, n but Mrs. Moseley inter
posed, "Oh no you:don•t you go outside." ,The corporal then took the accused 
outside, where the two stood for a minute, while Mrs.· Moseley ~ew the 
curtains, preparatory to closing her establishment. She opened the door to 
let the corporal back in, but attempted to close it against the accused., llbo 
stuck his foot. in. M;rs. Moseley said, "don•t let him in here, n 'Whereupon the 
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corporal said to the accused, "boy get your foot out of this door. 11 The 
accused kept repeating, 11I want in," until the corporal pushed the accused's 
foot out of the door, and closed it. Then the accused continued pounding on 
the door, demandin6 entrance, while the corporal held his foot against the 
door on the inside until~ Moseley had locked it. (R. 33-37). 

The pounding was so loud that it attracted the attention of 
passers-by. Two guards employed at the nearby UOvernment Rubber Reserve, 
stopped the car in which they were driving to ff:lrk to ask the accused what 
he was doini:;. The accused, still shaking the door and pushing against it, 
said he was going in. In response to suggestions that the place was closed 
and that the accused had better return to camp or wherever he belonged, and 
not have a.ey trouble, the accused stated he was not ready to go home, (R. 27, 
23-2.S). 

Just then military policemen arrived, in response to a telephone 
call from Mrs. Moseley. 'lhey found the accused intoxicated, standing on 
the sidewalk in front of Mrs. Moseley• s restaurant, clad in a helmet and a 
field jacket. He was not wearing a necktie, and his trousers were un
buttoned in the front. The accused was taken to police headquarters and 
into the office of the chief of police, stai:;gering and smelling strongly 
of liquor. There he sprawled out in a chair and apparently fell asleep. 
V1hen he was taken out, one trouser leg was wet from crotch to knee. Ther·e 
was a wet spot on the floor just· to the left of the chair he had vacated 
that "looked like where someone had urinated.." (R. 20, J8, 48-49, 66). 

4. The evidence for the defense shows that on the morning of December 
23, 1942, the accused's neighbor, Second Lieutenant Doyle G. Thompson, 
Battery B; 599th l7ield Artillery, Camp Joseph T. Robinson, Arkansas, was 
sick in quarters. Between eight and ten o•clock,_ the accused walked into 
Lieutenant 'lhompson• s hutment, sat down on an adjacent bunk, and started a 
general conversation in which, "I think, 11 Lieutenant Thompson testified, 
"he talked me off to sleep." Lieutenant Ulkins, opening the door, woke 
Lieutenant Thompson. The accused, in the meantime, had also fallen asleep • 

.Lieutenant Ulkins walked over to the accused, pulled the cover down, shook 
him, and asked him what he was doing there. "Nothing," mumbled the accused, 
who apparently was not fully awake. Lieutenant Ulkins walked out of the 
hutment and returned shortly with Captain I.crenz, who inquired of the accused, 
"Campbell are you a God Dam man or a Gold Brick?" As soon as the captain 
said that,the accused'got up out of his bed and told Captain I.crenz not to 
curse him any more, threatening, if he did, to "poke him in his mouth." 
The accused was standing still, pointing his f'inger at Captain I.crenz, while 
he made this statement. Captain I.crenz stepped back and denied cursing the 
accused; then inquired of Lieutenant Ulkins and Lieutenant Thompson whether 
or not he had. Lieutenant Ulkins said no, he didn't hear him, but Lieutenant 
Thompson said yes, he _did. Aft9: they talked back and forth a while, 
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Lieutenant Ulkins told the accused he was under arrest, and said he v«>uld 
have to go see his commanding officer. Captain Lorenz .l.'1d Lieutenant Ulkins 
then walked cut and the accused remarked to Lieutenant 'l'hompson, nthey are 
going to carry me to the Colonel * * * no ·use of v,aiting I might as well see 
him now." The accused left the hutment and, just outside, met Captain 
Lorenz approaching, about fifteen yards away. Lieutenant Ulkins, who was 
also approaching, b~t from the other side, ordered the accused back into 
his hut. Then, as the accused was backing up, Lieutenant Ulkins told him 
that he just had something on his mind, "A few minutes ago,n Lieutenant 
Ulkins continued, "you were going to beat the shit out of the l.:aptain and 
now*** you want to beat the shit out of me.n "Yes," the accused rejoined, 
nr will beat the shit out of you if you touch me again". (R. 252-259; 264-272) 

5. The accused, having been duly advised of his rights, elected to 
take the stand under oath. He testified, in substance, that on the ~orning 
ot December 22, 1942, he entered the bayonet shcool, but that the following 
morning he did not attend, because he planned to report to the dental clinic 
to get a new plate made or his old one adjusted. The dentist had told him 
to report any morning, preferably around ten o'clock. After breakfast, he 
was late arriving at the orderly room to put his name on the sick-book, which 
had already been taken to the dispensary. He went to the dispensary, but 
was unable to locate the sick-book, so returned to his hutment to wait for 
its return. -,i'hile ¥.aiting, he visited Lieutenant 'l'hompson' s quarters, which 
adjoined his, and, while then,, lay down across the bed and dropped off to 
sleep. (R. 209-210) 

About nine thirty he was awakened by Captain .I.orenz, s.zying, 
"Campbell, what the God damned hell are you doing here are you a God Damned 
gol~ brick, or what?" The accused stood up. "Captain Lorenz," he said, 
"the army regulations don I t permit me to curse an enlisted man and I lmow 
you don't have the authority to curse me. r would 1,i.ke to have you not do 
that ariy more." Lieutenant Ulkins said, 11the man is drunk I smell whiskey 
on him when I came in* * * let• s take h:im to the Colonel." Captain 
Lorenz said, "no, Campbell you stay in your hutment until we come backn. 
(R. 211) 

About five minutes after Captain Lorenz and Lieutenant Ulkins had 
left the hutment, the accused opened the door. Seeing Captain Lorenz out
side, he walked to within five feet of him, and said, "if you are going to 
take me to the Colonel why can• t we go now and get this over with?" "no, n 
Captain Lorenz replied, "I am going to see Major Noack you go back in your 
.hutment." While the accused was still standing there, Lieutenant Ulkins 
came.running up to the accused and reminded him that he was under arrest in 
quarters. The accused questioned his authority, but had started to go away 
when Lieutenant Ulkins seized his collar. The accused stepped back. 
•L:1.eutenant Ulkins,n he said, "you had no business grabbing me in my- collar 
that is against Army Rules*** I don•t want you to grab my collar again." 
•Just a minute ago," Lieutenant Ulkins asserted, "you wanted to Qeat the shit 
out 0£ the Captain and now you want to beat the shit out of me.n · "I certa~ 
do, ~ rejoined the accused, "if you grab me by the collar again. 11 (R. 211-213) 
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That morning Colonel Barrett told the accused he was under 
arrest in quarters. On December 27, Captain Taus told the accused he might 
go l'lherever he had business to perform if he left a note stating the time 
he left and his whereabouts. On January 4, the accused went to see Sergeant 
Pickens in the Second Battalion Mess Hall, to find out where he could estab
lish contact with a certain Ueutenant Warren in case he needed a defense 
counsel. The colonel sent for the accused and asked him what he was doing 
in the Second Battalion Area. The accused repled that Captain Taus "told 
me I could go any place I had business to perform,*** and there wasn't 
any s~ecific~tion as to where I wasn•t to go•"- The colonel called in Captain 
Taus and inquired guo_warranto he had so enlarged the limits of the accused•s 
restriction. Captain Taus denied the statement attributed to him by the 
accused. Colonel Wood then told the accused, "I will write you out an order 
specifying the places where you can go." (R. 213-21.4). 

On the afternoon of January 11, 1943, the accused had such a 
severe throbbing pain in his jaw that six aspirin tablets failed to relieve 
it. He had been unable to eat when, at nine thirty, he took two drinks of 
whiskey. , He renembers nothing from then until the morning of January 12, 
1943, when the p}zysician was examining him in the guardhouse (R. 219-220). 

6. Specifications 1 and 2, Charge I, allege that the accused behaved 
himself 'I'd.th disrespect toward Captain Lorenz and Lieutenant Ulkins, both 
his sui:erior o!;ficers. The words ascribed (with the exception of one bit 
of obscenity excepted from tho finoing of guilty of Specification 1) were 
clearly proven, by a great and wholly convincing preponderance of the evi
dence, to have been addressed by the accused to the officers named, who were 
the executive officer of the school.in which the accused 1\'aS enrolled, and 
the accused's company commander, respectively. Each remark involved a threat 
of physical violence couched in vulgar, contemptuous and disrespectful terms. 
Each specification alJe ges, and the evidence establishes, an offense in 
violation of Article of War 63, amply sustaining the finding o:f guilty or 
Charge I and both Specifications thereunder. 

7. si:eci:fication 2, Charge II, as revised by'exceptions and substitu
tions in connection with the finding of guilty thereof, alleges that the 
accused, havine received a lawful command frcm Lieutenant Ulkins, his 
superior officer, to report to duty on the bayonet course, failed to obey 
the same. The uncontradicted evidence shows that Lieutenant Ulkins, who was 
the accused's company commander, found the accused asleep in Ueutenant 
Thompson's hutment at a time 'When the accused•s duty assignment required his 
presence on the bayonet course. Lieutenant Ulkins testified that, after con
siderable trouble rousing the accused, he told him to go out on the bayonet 
course where he belonged, whereupon the accused "disgustedly turned his head 
to the wall and pulled the comforter up over his head" (R. 111). Lieutenant 
Ulkins further testified that the accused looked at him, and that li.e - Ueu
tenant Ulldns - received th!t impression that the accused heard and understood 
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' 
the order. He smelled liquor on the accused's breath but concluded the 
accused was not too drunk to understand his order clearly. Lieutenant 
Thompson, a defense witness, testified that Lieutenant Ulkins pulled the 
cover off the accused, shook him, and asked him what he was doing there, 
to which he received an inci:lhe.rent reply; and that then, without saying 
anything more to the accused, Lieutenant Ulkins left the J:rutm.ent and re
turned with Captain Lorenz. The stipulation as to what Captain Lorenz would 
have testified (R. 281) includes the statement that Lieutenant Ulkins, after 
his first visit to the lmtment -where the accused had fallen asleep, informed 
Captain Lorenz that he - Lieutenant Ulki.ns - could not wake the accused. 
The accused testified that he was awakened by Captain Lorenz, and that he 
had no recollection of Lieutenant Ulkins' .first visit to the hutment, on 
which occasion Lieutenant Ulld.ns testified the order was given. 

The three persons present at the ti.me were Lieutenant Ulkins, 
Lieutenant Thompson and the accused. Lieutenant Thompsom testimony 
corroborates Lieutenant Ulkins• to the point of the latter's shaking the 
accused, addressing him and receiving some,character of a reply. The ac
cused's version is merely that, l'lhatever happened, he was still asleep and 
therefore not aware of it. 'The· evidence is ample to sustain the court• s 
findings that the accused failed to obey Lieutenant Ulkins' lawful order 
to report to duty on the bayonet course, in violation of Article of War 96. 

8. Specifications 1 and J, Charge III, allege that the accused was 
drunk and disorderly in uniform in a public place, to wit, in front of the 
Moseley Grill, 1801 Pike Avenue, North Little Rock, Arkansas, and that he 
wrongfully appeared at the same time and place wearing a field.jacket and 
helmet liner without a necktie. The uncontroverted evidence establishes 
both offenses;,but the improper apparel, described in Specification 3, is 
comprehended in the status, "disorderly, n alleged in Specification 1. It 
is true that the accused was then and there disorderly, both with respect 
to his conduct and to his apparel. But "one transaction, or what is sub
stantially one transaction, should not be rrade the basis for an unreasonable 
multiplication of charges against one person" (i.ICM, 1928, par. 27, p. 17). 
In this instance, the sentence affinnatively shows that no prejudice resulted 
to the accused from the unwarranted multiplication. He was properl;r found 
guilty of the Charge; and each of the two Specifications of which he was· found 
guilty thereunci.er alleged conduct of a nature to bring discredit upon the 
military service in violation of Article of War 96. 

9. Specifications land 2, Charge IV, allege breach of restrictions 
on January 4~h and January 11th, respectively. Both offenses are clearly 
established by the evidmce and admitted by the accused. In extenuation 
of the first:, he testified the adjutant had verbalq enlarged the limits 

. of his restraint. The adjutant• s testimony .to the contrary is more con
vincing. Moreover, the adjutant's lack of authority to enlarge the limits 
was definitely shown. The accus0d offered no excuse for the second breach 
unless his testimor.y of amnesia, self-induced by the use of drugs and alcohol 
to alleviate a toothache, can be oo regarded; in which event, the excuse is 
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inadequate. Th.a Specifications allege and the eYidence shows both breaches 
of arrest committed by the accused in violation of Article of Viar 69. 

10. The accused is 25 years of age. The records of the Office of The 
Adjutant General show enlisted service from May 12, 1942; honorable dis
charge for the convenience of the Goverrunent, November 20, 1942; temporary 
appointment as Second Lieutenant, A. u. s_., November 21, 1942. 

ll. The court was legally constituted. No errors injuriously affecting 
the substantial rights of the accused were committed during the trial. In 
the opinion of the Board of Review, the record of the trial is legally suf
ficient to support the findings of guilty and the sentence. Dismissal is 
authorized upon conviction of a violation of Article of i,ar 63, Article of 
War 69 or .Article of War 96. 

~ £~Judge Advocate 

~(f,f!/2,,~ Judge Advocate 
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1st Ind. 

War D3partment, J.A.G.o., APR 3 0 1943 - To the Secretary of War. 

1. Herewith transmitted for the action of the President' are the 
record of trial and the opinion of the Board of Review in the case of 
Second Lieutenant Joseph B. Campbell (0-1300759), 371st Infantry. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the findings and the 
sentence, and to warrant confinnation thereof. The conduct of the ac
cused in behaving himself' with disrespect toward two of his superior 
officers by threatening each with physical violence in vulgar and 
contemptuous tenns, in .failing to obey the lawful command of a superior 
officer, in appearing drunk and disorderly and in improper uni.form in 
a public place, and in breaching his arrest on two separate occasions, 
indicates that accused is unworthy to remain an officer. In view., 
however, of all the circumstances including the fact that the disre
spect of the accused to his two superior officers wa~ accompanied and 
probably prompted by improper remarks to the accused, and in view of 
the severity of the punishment involved in the dismissal of an officer., 
I recommend that the sentence be confirmed, but that the confinement 
and .forfeitures be remitted, and that the sentence as thus modified be 
carried into execution. 

J. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form o:f 
Executive action designed to·carry into effect the .foregoing recommenda
tion should it meet with ~pproval. 

-~ •. ~o---,. 9-- • 

Myron c. Cramer, 
Major General, 

The Judge Advocate General. 

3 Incls 
Incl 1 - Record of trial 
Incl 2 - Draf't of ltr for 

sig. Sec. o:f War. 
Incl 3 - Fom of Executive 

action 
• 

(Sentence confirmed but forfeitures and confinement remitted. 
o.c.M.o. 104, 12 May 1943) 
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(235)In the Office of The Judge Advocate General 
Washington, D.C. 

SPJGH 
MAY 19.1943CM 231504 

UNITED STATES ) FORT KNOX, KENWCKY 
) 

v. ) Trial by G. C. M., convened at 
) Fort Knox, Kentucky, January 

Private JOE Vf. SANTO, JR. ) 26, 1943. Confinement for six 
(6984634), Headquarters ) . (6) months andforfeiture 
Company, 1st Armored Divi ) thirty-two (32) dollars per 
sion. ) month for a like period. Deten

tion and Rehabilitation Center,
Fort Knox, Kentucky. . 

HOLDING by the BOA.RD 01'' REVTh'W 
HILL, DRIVER and LOTTI!:RHOS, Judge Advocates 

1. The record of trial in the case of the soldier named above has 
been examined in the Office of the Judge Advocate General and there 
found legally insufficient to support the findings ahd sentence. T'ne re
cord has now been examined by the Board of Review and the Board submits 
this, its opinion, to The Judga Advocate General. 

2. The accused was tried upon the following Charge and Specifica
tion: 

CHARGE& Violation of the 58th Article of War. 

Specification: In that Private Joe w. Santo, Jr., Head
qut.rters Company, 1st .Armored Division, did at Fort 
Knox, Kentucky on or about November 14, 1940, desert 
the service of the United States and did remain absent 
in desertion until he was apprehended at Welch, West 
Virginia on or about July 11, 1942. 

The accused pleaded not guilty to the Charge and the Specification there
under. He was found guilty of absence without leave in violation of the 
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'61st Article of War. He was ientenoed. to be confined at hard labor tor 
six months and to forfeit thirty-two dollars per month for a like 
perioq. The. reviewing authority approved and directed the execution 

·ot the'sentence. and·designa.ted the Detention an~ Rehabilitation Center• 
.Fort Knox. Kentucky. as the place of fontinement. The proceedings were 

. ·published in General Court-Martial Orde_r No. 20. Headquarters Fort Knox. 
~ Kentucky. February 20, 1943. · 

3. The accused was arraigned January 26. 1943,· upon a Charge and 
Specification alleging his desertion on November 14. 1940. He was 
found not guilty of desertion but guilty of absence without leave in 
violation of the 61st Articie of War. 

The 39th .Article of War provides in parta 

"Except for desertion committed in time of war. or for 
mutiny or murder; no person subject. to military law 
shall be liable to be tried or punished by a court
martial £or any crime or offense committed mo:te than 
two years before the arraignment of such persona Pro
vided. That for desertion in time of peace or foriiiiy 
criiiie or offense punishable under articles ninety-three 
and ninety-four of this code the period of limitations 
upon .trial and punishment by court-martial shall be 
three-years*••"• 

It appears that at the date accused was arraigned more than two 
but less than three years had elapsed after the commission of the offense. 
The record does not disclose any facts showing that accused was absent . 
from the jurisdiction of the United States, or was not amenable to mili• 
tary jurisdiction by reason of some :manifest impediment. so as to toll 
the: running of the statute. The accused did not raise the question of 

. the statute of limitation either upon arraignment or at any other time . 
during the trial, nor was his right to plead the statute as to the offense 
of which he was found .guilty .brought to his attention in open court, 
either by'the court or by the tri~l judge advoc~te or defense counsel. 

. . 
4. The question whether the failure of the record to show affirma• 

tively that the accused was advised of his right to avail himself of the 
defense of the statute of limitations to the offense charged affects the va
lidity of the record under the provisions of the 39th Artiole .of war has 
be~n considered many times by the Board of Review wlth varying conclusions. 
In CM 201537, Fouts, the Board discussed at.length prior holdings of the 
Board in CM 188778, Allen. CM 190497• Smith, CM 195388• Flanagan. 
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CH 195863, Zukoslcy", and CM 197237, Rogers. 

The Board, in the Fouts case,.quoted nwith entire approval" 
from the review of the staff judge advocate in the Rogers case, in· 
which accused upon a Charge of desertion pleaded guilty to and wai( 
found guilty of absence without leave ·commencing more than two years 
p:ripr to .his arraignment, in part as followsa 

"It is thus seen that under the provisions of the 
pres·ent lianual, there is no mandatory requirement that 
the record of trial shall contain a statement that the 
accused was advised of his right to plead the statute 
of limitations. Under the 1921 Manual the record of 
trial was required so to show. Under that Manual it 
was the mandatory duty of the president of the court, 
or of the law memper, to make such explanation. Under 
the present Manual no such duty devolves upon the 
president, the law member, the Trial Judge Advocate, 
or aey other irember _of the court; l?ut the positive 
duty is upon the defense counsel to make .to.the accused 
an explanation with regard to his right to plead thEl 
statute ot limitations. in the instant ease tlia pl4o-· 
visions of the present Y.anual are controlline, and 
under it, as has been seen, the court may make the 
explanation but is under no mandatory duty to do so. 

"1here is a presumption of legality attendant upon 
the proceedings of courts-martial (1912 Dig. Ops. J.A.G. 
557, XIV E 5; id. 570 XV C), and there is a presumption 
that the accused knows the law, and also a presumption 
that the officer representing him as defense counsel 
performed his full military duty (1912 Dig. Ops. J.A.G., 
529 XI A 2; Par. 112 a, P. 110, M.C.M., 1928).• (CM 201537, 
P• 94) 

The Board then saids 

·"* * * The Board of Review is of the opinion that the 
statute of limitations may be set up by an accused as a 
bar to his trial or punishment-either by a special plea, 
or by evidence of the statute and its applicability 
introduced under a plea to the general issue, but that. 
without such evidence a plea of not guilty, as in the . 
instant case, t:loes not assert the bar of the statute. Under 
the present Manual for Courts-Martial it is no longer 
mandatory, as it was under the Manuals of 1917 and 1921, 
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that it appear of' record that the president of the 
court (1917 and 1921) or the law member (1921) advised 
the accused of his legal rights as to the statute of 
limitations in each case tried by general court-martial 
in which, upon the face of the record it appeared that 
he might successfully plead the statute, but had-not done 
so. The present requirement for the protection of the 
rights of the accused under such circumstances is merely . · 
the directory one that the military counsel of his own se
lection, or the defense counsel, will, before the trial, 
explain to the accused in an appropriate case his right 
to plead.the statute of limitations, and that such ex
planation will be made regardless of the intentions of the 
accused as to how he will plead. There is no requirement 
that it appear of record that such a duty was properly 
perforiood by military counsel fo~ the defense, and, in the 
absence of such a requirement, the prescription that it be 
performed 'before the trial• removes it entirely from the 
record. In the absence of an affirmative sJ:-.owing to the 
contrary, it may be presumed that such military counsel 
performed not only this duty but the other general d~ties 
of his office prescribed by paragraphs 43 band 45 b, 
Manual for Courts-1f.artial, since the law presumes that 
public officers duly perform their official functions, and 
this presumption continues until the contrary is shown. 
Dig._ Ops. JAG, 1912, P• 529, XI A 2.n (CM 201537, p.95-96) 

5. In the instant·casejthe accused pleaded not guilty to· the Charge 
and its Specification. The accused did not raise the question of the 

_applicability of the statute of limitations nor interpose the bar of the 
statute under his plea of not guilty. There is nothing in th~ record to 
show that he was informed that he could successfully have pleaded the 
statute of limitations in bar or a- part of the offense charged. The 
failure of the record to show affirmatively that the accused was informed 
by the court or his counsel that the.statute of limitations was in any 
manner applicable to the offense with which he was charged, or available 
to him as a defense to arzy- portion_thereof, did not, in the opinion of 
the Board, affect the legal sufficiency of the record to support the 
findings of guilty under the Charge and its Specification. 

· n:i-e ~oard has not overlooked the holding in CM 217172, Rosenbaum, 
that a reviewing authority, after he had approved, in a case where more 
than two years had elapsed between the date of absence and the date of 
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arraignment of a ccused, only so much of the findings of desertion as 
involved a finding of guilt.y of absence without leave, was without 
power to consider such absence·as a basis of punishment because. 
punishment for such absence was barred by Article of War 39. f That 
holding was premised upon the specific language of para.graph 87b, 
Manual for Courts-Ye.rtial, 1928, limiting the action of the reviewing 
authority. '!hat restriction is based in logic upon the fact that 
the action of the review-lng authority in approving only so much of 
the findings as involve absence without leave, is taken after the 
trial has been completed, entirely in the absence of accused and in a 
situation where accused may not assert his rights •. The paragraph 
does not purport to limit similarly the authority of the court to 
adjudge punishment '\'lhere the accused is present and has, until the 
court finally adjourns upon his case, the opportunity of asserting his 
right in open court. 

6. For the reasons stated the Board of Review holds the record 
of trial legal~ sufficient to support the sentence• 

. ~,~
----------------·' Judge Advocate 

Judge Advocate 

--_-_Ci:,~"'--~~""'.~-"~--'~--~·--·' Judge Advocate 
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In the Office of The Judge Advocate General 
Washington, n.c. 

MAR 2 4: 1943SPJGH 
CM 231539 

UNITED STAT~S ) 76TH :rnFA11TRY DIVISIDN 
) 

v. ) Trial by G.C.M., convened at 
) Fort George O. Meade, Maryland, 

Private EUGENE CASARELLA. ) February 5, 1943. Dishonorable 
(33.345346) Company I, ') discharge and confinement for 
385th Infantry. ) thirty (30) years. Disciplinar,r 

) Barracks. 

ru.-vr..::w by the BOARD OF REVIEW 
HILL, LYON and SARGENT, Judge Advocates 

l. The Board of Review has examined the record of trial in the case 
of the soldier named above. 

2. The accused was tried upon the .following Charges and Speci.tica.
tions: 

CHAP.GE: Violation of the 61st Article of War. 

Specification: In that Private Eugene Casarella, Company I, 
385th Infantry, did, without proper leave, absent him
sel.t .from his organization at Fort George G. Meade, 
Maryland, from about December 10, 1942, to about Dec
ember 26, 1942. 

· ADDITIONAL CHAFilE Is Violation or the 64th Article or War • 

. Specification ls In that Private l:,ugene Casarella, Compazv
I, 385th Infantry, having received.a lawful command 
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from 2nd Lt. LEO P•. PtIF:ER, his superior officer, to 
make his {the said Casarella 1s) bed, did at Fort George 
G. :.reade, Maryland., on or about January 9, 1943., will
fully disobey the same. 

Specification 2: In that Private :C:ugene Casarella, Company 
I., 385th Infantry, having received a lawful command 
from 2nd Lt. LEO P. PEIF:F·:C:R., his superior officer., to 
get up and get in line with the rest of the men, did 
at Fort George G. 1:eade, Maryland, on or about January 
10., 1943., willfully disobey the same. 

ADDITIONAL CHARGE II: Violation of the 63rd Article of ".'far. 

Specification: In that Private Eugene Casarella, Company a:rn, 
385th Infantry., did at Fort George G. }1eade, iJaryland, 
on or about Januar,J 12, 1943, behave himself with disrespect 
towards Col. C. J. '.athews, his superior officer, by con
temptuously remaining silent and refusing to ansv:cr ques
tions asked of him by the said Col. C. J. ;.:athews. 

The accused pleaded not guilty to all Charges and Specifications. During 
tha trial the court granted a motion of the prosecution to amend the Speci
fication of the original Charge by chan~ing the date nnecember 10., 1942" 
to read "December 12, 1942" (R. 40). 1'he accused was found guilty of all 
Charges and Specifications. He was sentenced, three-fourths of the members 
of the court present concurring, to be dishonorably discharged, to for
feit all pay and allowances due nand" to become due, and to be confined 
at ha1d labor for thirty years. The reviewing authority approved the 
sentence, designated the United States Disciplinary Barracks at Fort 
Leavenworth, Kansas, as the place of confinement~ and forwarded the re
cord of trial for action under Article of War 5~. 

J. The evidence for the prosecution shows that the accused was., on 
December 6, 1942, a patient in the'Station Hospital., convalescing from 
an attack of pneumonia. It was determined by a physical examination, 
which included the taking of x-rays, that he had recovered sufficiently 
to have a three-day pass, and one was issued to him. He did not come 
back at the end of the three-day period but his family notified the 
hospital that he was ill. Accused also w.rote from Scranton, Pennsylvania, 
on December 10 to an offiqer on the hospital staff, that he was sick., 
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and inclosed with his letter a copy of a certi!icate of a doctor. His 
pass was extended three days to December 12th. He never returned to the 
Station Hospital and did not report to his organization until December 
26, 1942 (R. 17-20, 22; Ex. 1). 

At about 7:20 a.m., January 9, 1943, Second Lieutenant Leo 
P. Peiffer, Regimental Prison Officer, entered the guardhouse where 
accused was then confined and found hi1n still in bed. The officer pulled 
the blankets off him and told him to get up. He sat up on the bed with 
bis feet hanging down to the noor, and did not stand up until ordered 
to do so the second time. When asked by Lieutenant Peiffer why he was not 
.out of bed, he ~aid 11 I am not going to work and I don't have to•, and 
upon being told to get his shoes on and be ready to fall out with the rest 
of the men., the accused said 11 I refuse•. Ueutenant Peiffer directed 
accused to have the. bed made and be ready to fall out by the time he 
returned., and went out to give the prison guard some instructions. When 
he came back about twenty minutes later., he noticed that accused was 
lying on the bed again and that it was not made. He took accused around 
to the side of the bed and said to him nyou make the bed right now11, and 
accused replied "I refuse•. Ueutenant Peiffer finished his inspection 
of the other prisoners, and assigned them to work. In the afternoon of 
the same day ha talked with accused., read the "Article of .war• to him, 
and persuaded him to make his bed and go to work (R. 23-25, 29). 

The ·next day, January 10th, was Sunday., and accused was per
mitted to go to mass., under guard., at about 9 a.m. · Afterward he was 
assigned to a work detail and went out with four or five other prisoners 
to clean up a building. After dinner, when the time came for the de
tail to go back to work and the prisoners had been lined up in the 
guardhouse in a column of twos, Lieutenant Peiffer found the accused 
lying on the bed in his cell. He told accused nto get up and fall out 
to work with the rest of the men•., and •to get up and get in line with 
the rest of the men•. The accused refused to do so., and said that he 
did not have to work because he had not yet been tried. The officer 
then sent the other prisoners out to work, called the accused into 
his office and., in the presence of the·act1ng·provost sergeant and the 
sergeant and a corporal of the guard., read w him the 64th Article of 
war. He -then asked accused if he refused to work and the latter replied 
•yes• (R. 24, Zl-28, 31-32). 

On January 12., 1943., the prison.officer reported the conduct 
of accused to the camnanding officer of the 385th Infantry., Colonel c. J. 

-3-



(244) 

Mathews, who went into the guardhouse and to the bed on which accused 
was lying, spoke to him to ascertain whether he was awake, and asked 
him a number of questions. Accused did not answer and stared •in an 
insolent manner•. When told by his commanding officer to answer him,· 
accused remained silent and continued to stare •in an insolent and 
insubordinate manner•. Colonel Mathews testified that the questions 
which he asked the accused were, •Are you awake•, "Do you realize what 
you are doing by refusing to answer ray questions•, •no you realize 
what it means to refuse to obey a superior officer11 , "have you had the 
Articles of War explained to you•, and other similar questions. Accused 
was then in a prone position on the bed facing toward Colonel :Mathews, 
who was only two or three feet away and looking him "in the eyes•. 
Colonel !,!athews went out to get a lJedical Corps officer to make a 
physical examination of accused, and when he returned to the guardhouse 
the officer had already arrived .and the examination was in progress. 
Accused was standing in the middle of the noor "perfectly rational 
and obeying the doctor's orders" (R. 25, 34-36). 

The medical officer who examined accused at the direction 
of Colonel Mathews was Captain Robert Bandi. As Captain Bandi went 
in the cell block door at the guardhouse the accused, who was on his 
bwuc, stood up and came over and started to talk to him. Accused was 
given a "routine" physical examination. He complained of a pain in the 
chest. Captain Bandi went over his chest very carefully, but with the 
"limited means• available, a stethoscope, palpation, "and so fortn11 , 

could find nothing abnormal about him. However, accused kept com
plaining bitterly and it looked "as if he was not in the best of 
physical shape•. Although Captain Bandi •could find nothing", he con
cluded that it would be best •to have a consultation on him". Captain 
Bandi testified that, at the time of the examination, accused was 
physically able to work and that there was nothing wrong with his 
hearing or eyesight (R. 36-37). 

Major Irving Hyman, Medical Corps, a member of the Neuropsycho
pathic Section of the Station Hospital, also examined accused on January 
12. Accused canplained to him of pains and aches in his joints, palpi
tation, •headache and dizzy spells for four or five years". He said that 
he had consulted civilian doctors because of these symptans and had been 
told that he was nervous. He also told Major Hyman that he had gone home 
on a pass but when he arrived had felt very ill; that he had called his 
civilian doctor and remained at home \Ultil he felt well enough to return 
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although he knew that he was overstaying his leave. The exarn1cation 
by Major Hyman revealed noth1Jlg of a physical nature to substantiate 
the canplaints of the accused. He was cooperative and agreeable and 
answered questions readily and completely. With reference to the 
mental condition of accused, Major Hyman found that he was quite a 
nervous person and that he had •man;y hypochondriacal reactions mani
fested by these pains and_aches all over his body and dizzy spells• 
tor which no organic basis could be found. He could tell the·d.i.tference 
between right and wrong. As to his ability to work, Major Hyman testified! 

•That is a matter of question as to the amount of 
work he might be required to do. He is rather a 
thin person and he has these complaints which are 
determined by his nervousness and he might feel that 
he couldn•t do hard work and act~ that might be 
so• (R. 37-38). 

4. The defense offered no ·testimony. Defense counsel stated that 
the accused had been warned of his rights. When accused was asked by 
the president of the court if' he understood his rights, and again if' he · 
wished tq take the stand, the accused made no answer. The president then 
stated that it was assumed that he did not desire to make a statement in 
his own behalf'. The president later again asked if accused desired to 
remain silent. . The defense stated that the accused refused to answer. 
The president then stated that it was assumed that the silence of accused 
meant that he did not care to testify on his own behalf' (R. 39-40). 

5. It is clearly shown by the undisputed evidence that accused ab
sented himself !ran his organization without proper ·leave from December 
12, 1942, to December 26, 1942 (Spec., Orig. Chg.). 

The evidence also amply supports the findings of the court 
that the accused, at the place and times alleged, willfully disobeyed 
the lawful commands of his superior officer (Specs. 1 and 2, Add. Chg. I). 
The officer gave accused a direct and de.finite commandllhich the officer 
was authorized to give, to make his bed and to get up and get in line, 
respectively, and accused each time did not do and expressly refused to 
do the thing ordered. His attitude, as disclosed by the evidence, clearly 
was one of' intentional and will.f'ul defiance of' authority. 

It was likewise established by the evidence that on January 12, 
1943, accused behaved himself with disrespect toward his superior officer, 
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Colonel Mathews (Spec., Add. ·chg. II). 

•The disres;eectf'ul behaviour contemplated by 
this article L63rd Article of Wai/ is such as 
detracts from the respect due to· the authority 
and person of a superior officer.***• 

* * * 
•* * *• Disrespect by acts may be exhibited in 

a variety of modes-as neglecting the customary 
salute, by a marked disdain, indifference, inso
lence, impertinence, undue familiarity, or other 
rudeness in the presence of the superior officer. 
(Winthrop)• (par. 133, M.C.M., 1928). 

The deliberate,insolent and defiant refusal of the accused to 
answer the questions addressed to him by the commanding officer of his 
regiment under the circumsta.rx:es, constituted disrespectful behaviour 
within the meaning of the 63rd Art,icle of War. 

6. When asked if he 'desired to introduce individual counsel, 
accused at first remained mute but after he had been told by the presi
dent of the court to answer, he replied •r don't knowt'. The president 
then said •All right; he doesn't care to•. Thereafter, as a •special 
plea• the defense made a timely request for a-continuance of one week 
on the grotmd that •he [accuse§ desires to introduce individual counsel 
which as yet has not arrived and he further desires to introduce witnesses 
on his own behalf, his private peysician11 • According to the undisputed 
testimcmy of a number of witnesses called by the prosecutio~ in opposition 
to .the continuance,·accused had been given ample opportunity prior to the 
trial to procure individual counsel. The use of the telephone in the 
guardhouse, with complete privat::y and free long distance,telephone service, 
had been offered to him. The defense ma.de no showing that accused .had 
attempted to make iµ-rangements for additional counsel either military or 
civil or that he could or would procure such counsel if the continuance 
were granted (R. 3, 7-15). · 

It was not shown that the private physician of the accused, the 
only proposed witness specifically mentioned by: the defense, was a 
material witness, that due diligence had been exercised to secure his 
testimony or attendance, or what facts accused expected to prove by him. 
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The law member did not rule on the application £or a con
tinuance., but the court closed and upon reopening the president.an
nounced that by secret written ballet., two-thirds ot the members present 
concUJTing., •the plea £or a continua.nee is overruled• (R. 15). 

The action of the court was irregular. The application tor a 
continuance was an·interlocutory matter other than a question of the 
admissibility of evidence., upon 19hich the law member should have ruled., 

· subject to objection by a:ny member of the court (pars. 51~ E, M.C.M• ., 
1928). , 

However., there was no showing of reasonable cause £or a con
tinuance on the· ground of the absence of a witness (par. 522, M.C.ll • ., 
1928). Moreover it affinna.tively appears that., since at least two-thirds 
of the members of the court voted against granting the continuance., a ruling 
of the law member favorable to the accused could not have been sustained. 
The procedural irregularity., therefore., did not prejudice any substantial 
right of accused. 

7. The charge sheet shows that accused is 22 years of age and that he 
was inducted into the military service at Wilkes-Barre., PeMsylvania., on 
June 31 1942. 

There is no maximum limit of punishment for willful disobedience 
in ti.me of war of the lawf'ul. command of a superior officer (Specs. l and 2., 
Add. Chg. I) (par. 104.c.., M.C.M• ., 1928)., nor £or absence without leave 
camnitted after December 1., 1942 (Chg.) (Ex. Order# 9267., Nov. 9, 1942). 
The maximum authorized punishment for behaving with disrespect toward his 
superior officer (Add. Chg. II) is confinement.at-hard labor for 6 months 
and forfeiture of two-thirds pay for a like period. 

8. The court was legally constituted. No errors· injuriously affecting 
the substantial rights of the accused were committed during the trial. In. the 
opinion of the Board or Review the record of trial is legal.l.y sufficient to. 
support the .findings and sentence. 

1~ ~e Advocate. 

Judge Advocate. ~ 't- s~.
'--;· . 

Judge Advocate. 

NO!Ea Lieut.Col. Elwood w. Sargent signed the rough copy or this review (contained in 
file), but left tor an overseas station before the review: ~ed ~l. · 

1 

-7- ~{.~~,
Colonel. J.A.G.D.~ 

Chairman. Board or Renew l'lOe 1. 
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WAR DEPARTMENT 
Anlzy' Service Forces 

In the Office of The Judge Advocate General 
Washington, D. C. (249) 

SPJGK 
CM 231610 APR 2 9 1943 

UNITED STATES )· 102ND INFANTRY DIVISION 
) 

v. ) Trial by G.C .:u., convened at 
) Camp 1.bxey, Texas, .February

Private PAUL 0. :'.ONTOY.i\ ) 8 and 9, 1943. Dishonorable 
(38169890), Antitank Com ) ' discharge and confinement for 
pany, 407th Infantry. ) thirty (30) years. · Penitent-

) iary. . . 

REVIEW" by the BOA.RD OF REVIE'!T \ 
COPP, .HILL and AUDR.E'ffS, Judge Advocates. 

1. The Boa.rd· of Review has examined the record of trial in the 
ca.se of the abovo named soldier. 

2. Accused was ,tried upon the following Charge and Specifica
tionss 

CHARGE: Violation of.the 93rd Article of War. 

Specification ls In that Private Paul o. Montoya, .Anti 
Tank Company, Four Hundred Seventh Inf~ntry, did, 
at Hugo~ Oklahoma, on or about January 2, 1943, com
mit the crime of sodomy, by feloniously and /jlga.inst 
the order of nature having carnal connection per 
anus with Oscar Dean Williams, a boy, age 12 years. 

Specification 2& -In that Private Faul O. !!ontoya., Anti 
Tank Company., Four Hundred Seventh Infantry., did., 
at Hugo, Okl.ahoma.,_on or about January 16, 1943, 
commit the crime of sodonw, by feloniously and 
against the orde~ of nature having _carnal connection 
per anus with ?roy Le. Douthit, a boy, age 12 years. 

Specification .31 In that Private Paul O. Montoya., Anti 
Tank.Company, Four Hundred Seventh Infantry., did, 

. at Hugo., Oklahona, on or about January 17., 194.3, 
commit the crime of sodomy., by feloniously a.nd · 
aga:inst the order of nature having carnal c~ection 
per_anus with Richard Randolph., a boy, age 10 years. 

Specification 41 In that Prtvate Paul O. Montoya, Anti 
Tank Company, Four.Hundr.ed Sevent~ Infantry, did., 
at Hugo., Oklahoma, on or about January 23,, 1943, 
commit the crime of sodomy., by feloniously and against 
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the order of nature having carnal connection 
per anus with Billy Bell, a boy, age 13 years. 

Specification 51 In that Private Paul O. Montoya, .Anti 
Tanlc Company, Four Hundred Seventh Infantry, did, 
at Hueo, Oklahoma, on or. about Janua:r-y 2, 1943, 
with intent to commit a felony, viz, sodomy, com
mit an assault on Oscar Dean Viilliams, a twelve 
year old boy, by willfully and feloniously placing 
a knife blade against chest of the said Oscar Dean 
Williams. 

Specification 6: In that Private Paul O. Montoya, Anti 
Tank Company, Four Hundred Seventh Infantry, did, 
at Hugo,·oklahoma., on or about January 16, 194.3, 
with intent to commit a felony, viz, sodomy, com
mit an assault on Troy Le. Douthit, a twelve year 
old boy, by willfully and feloniously Grabbing him 
by the shoulder and threatening him with a lmife. 

Specification 7: In that Private Paul O. Montoya, Anti 
Tank Company, Four Hundred Seventh Infantry, did, 
at Hugo, Oklahoma., on or about January 17, 194.3, 
with intent to co!lll!lit a felony, viz, sodomy, com
mit an assault on Richard Randolph, a ten year old 
boy, by willfully and feloniously twist:ine his arm 
and shoulder. 

Specification 8: In that Private Paul o. Montoya, Anti 
Tank Company, Four Hundred Seventh Infantry, did, 
at Hugo, Oklahoma, on or about January 2.3, 194.3, 
with jntent to connnit a felony, viz, sodomy, com
mit an assault on Billy Bell, a thirteen year old 
boy, by threatening him with a lmife and push:ing 
him by the shoulder• 

. He pleaded not guilty to the Charee and Specifications. He -was found 
guilty of the Charge and Specifications l to 7, inclusive, and guilty 
of Specification 8 except the words, 11threatening him with a knife 
and "• t!o evidence of previous convictions was introduced. He was 
sentenced to be dishonorably discharged the service, to forfeit all 
pay and allowances due or to become duo, and to be confined at hard 
labor for thirty years. The reviewing authority approved the sentence, 
designated the .United States Penitentiary, Leavenworth, Kansas, as 
the place of confinement, and forwarded the record for action under 
Article. o:f War 50-}. , 

.3. The evidence shows that the accused, a private in the 407th 
Infantry (R. 8), met Oscar Dean -Williams, a twelva·year _old boy, at 
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about 7 o'clock in the evening, January 1 or~, 1943, at the Yellow 
Cab Station, in Hugo, Oklahoma (R. 16, 18, 19, 26). Accused asked 
the boy if he wanted to nake 50 cents by getting him, accused, a box. 
A.pparently the boy was willing for he accompanied accused to a Vt'PA 
project, a b'-tildine in a rock bed (R. 19), where accused said there 
was a box (R. 20). Accused and Oscar Il'illiams were alone at this 
place (R. 20). Upon their arrival accused "pulled a knife on" the 
boy .ind said "Let•s do it. 11 The boy said 11'.'fuat?" Accused replied: 
"You know what. 11 (R. 21). Accused held the knife against the 
clothing on the boy's chest (R. 22 1 31), and made him pull his clothes 
down to his knees and lie on the tround (R. 21, 22). The boy was 
afraid; he thoueht he would be killed (R. 32). Then e.ccused "put 
his penis in11 the boy's "rectum. 11 It "actually entered into11 his 
11rectu.11" (R. 22). After about 30 minutes accused let the boy up and 
the boy ran {R. 30). 

. At about 8:30 p.m·. on a. Saturday night, tvro or three weeks 
before the trial, which was held on February 8, 1943 {R. 35), accused 
met Troy Le Douthit, a 12·,-year-old boy, at the skatine rink at Hugo, 
Okla.hona, and told him he would 0ive him 50 cents to help carry a 
box to the bus station (R. 35-37). Troy cons~nted (R. 37) and ac
companied accused down orie block from the skatin~ rink, wh~re there 
vias a bi~ bunch of Covernment tin (R. 38, 39). I:ere the boy stopped, 
about 15 feet from the pile of tin (R. 46), and said "there wasn't no 
box out ·there" and started back (R. 38). Th.:)reupon accused grabbed 
the boy by the shoulder and 11 drawed 11 a knife on him (rr. 3'3, 1.7, 48), 
saying to io alone or he would kill him (R. 38). The knife was open 
and Troy believed accused would use it (R. 38-40). Accused would not 
let i;o of the boy and got him back to the tin pile by sayinz that if 
he 11didn 1t go on back in there with hi.":111 he was going to kill him 
(R. 40). He then 11nade 11 Troy get down on his knees and pull "hie 
clothes" off. ~s the boy said; "You wo:..ld have done ft, too, if he 
had a knife in your back. 11 Ha then ms.de the boy get on his sto!llach 
and, to quote the boy 11he corn boled me" (P.. 40). The boy explained 
what he meant by this expressions 11put his penis in your anus" 
(R. 40) anct "stuck his thing in" - - - inside of the rectum (R. 41). 
The boy continued: 11:t hurt so I told him I had to b'3 excused after 

· he had done it about half an hour." Accused then let him up (R. 41). 

On a Friday evening, about three weeks before the trial, at 
about 8:45, Richard P.andclph, ten years.old, who lived at Hugo, 
Oklahona, was outside the skating rink in Hugo (R. 55, 57, 58). The 
accused spoke to Richard, saying he would give him 50 cents to help 
him carry a box to "the taxi" (R. 57). Richard said 11 0.K., 11 and 
went with accused 11aown in back of the skating rink," when he asked: 
'",'lb.ere is the box?" Accused replied "Over yonder. 11 The boy said 
there wa.s n·ot any box over there and started to turn around and walk 
back but 1ccused caught his arm and twisted it backward, hard enough 
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to make the boy do what accused wanted for he feared his arm might· 
be broken "or something." (R. 58, 59) Accused then took Richard 
over behind 11a bunch of tin close to the barn. 11 There was 110 one 
else near at the time that the boy knew of• A.ccused was twisting 
his arm and would have hurt hi.11 had he "holl!;lred !' Then accused made 
Richard pull down his.clothes and lie down; and, according to 
Richard "he went and stuok his penis in my rectum. 11 The penis went 
inside his rectum. After about five minutes accused 11got up off" 
the boy, and the latter pulled up his clothes, went over to the 
skatine rink looking for his brother. His brother was not there, 
so Richard went home and told his mother "as soon as he got home. 11 · 

(R. 58-60) . 

Billy Ball, a ;L3-year-old, boy~ of Hugo, Oklahoma, was accosted 
by the accused 'down by the skating rink in Hugo, on a Saturday nizht, 
about JanU::.ry 23, 194) (R. 66, 68, 71, 92, 93). ~ccused walked up 
to ~im and asked if he wanted to make 50 cents, that there was a pack-

. aee 11over there" he wanted the boy to help him carry down to the bus 
station. 'l'he boy said "All right" and accompanied accused "over there 
behind that lumber building" where it was rocky, gravelly., and 
secluded. 'i.lhen accused got the boy there he told hi:n "v1hat it was 
all about." (r... 69) He said 11 I will give you a dollar to let me 
corn hole you. 11 Billy replied: "No, I don't like to do that kind 
of stuff." Accused said he "would, too." Accused also told Billy 
that he had a knife in his back pocket. Accused did not draw the 
knife, but saying 11come along," he shoved Billy until he got him 
a,round to the north corner of the hay barn. !l.ccused "kind of _had" 
him b;r the shoulder. Billy stated that he"c9uldn 1 t break a~yr that 
he didn·ot try, that he was·1'scared;1 explainin~: "I thouzht he would 
kill me. 11 (R. 69., 70) Accused then told the boy to pull do1m his 
::_:>'.lnts. The boy evidently complied, explaining on inquiry that while 
accused did not say anything to him 11about threatening" him and used 
a little, not much, force, he was afraid he might be killed, he -
the boy - having "been hearing things." Accused "r.ade me get do;m 
on the ground and then he corn holed me - he stuck his penis in~ 
rectu.'11, 11 actually into his rectum, according to the boy. They 
remained back,of the car barn five or ten minutes, when- the accused 
let him up and. the boy ran. He met Troy Le Douthit and they b6th 
went to the military police where they told ~mat accused had done to 
them. (R. 71, 72, 90., 95) later on the same day they brought the 

'other two boys to the ?~litary Police Station in Hugo (R. 98) 0 

. The ne:i..-t Sunday afternoon, January 24, 194.3, accused was 
seen by Billy Bell in front of a store and followed to a "beer joint. 11 

. Billy then went doYlll and told the ~lilita.ry Police and they located 
accused and arrested him (R. 72, 95, 97., 103, 104, 108., 109.) At 
eight o'clock that evening (R. 96, 101), the four boys atteµded at 
the Military Police Station to identify their assailant. With the 
accused in the room were five or six military policemen and two or 
three other soldiers picked up off the street. Billy Bell came in 
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with his father. He identified accused as his assailant. He did 
not know accused's name, but he pointed him out (R. 95, 96, 98). 
Accused 11as "standing up in the office and several other soldiers 
were standing." Fach of the four boys,· one.at a time, identified 
accused. "They all pointed him out and said that was the mn" 
.(R. 96, lOl, 102). 

' ' , 

~ stated, on Saturday evening, January 23, at about 9 
o'clock, Billy Bell and Troy Le Douthit had gone to the Military 
Police Station, in Hugo, Okl.ahoma, and complained to Corporal 
Lociaro, Acting Desk Sergeant, tha.t they had been attacked. They 
said they had been molested, attacked, "forced by t.omeone with a 
knife to take their pants dawn" (B.. 94). The boys 11attempted" to 
give a descripticn of the man (R. 9Q-95). later on, the same·day, 
Douthit and Billy Bell brought the other two boys into the Military 
Police Station (R. 98). Oscar WU11ams testified that he ma.de a 
report of this act "later" to LeRoy Thompson, na boy that goes to 
school" (R. 23). Troy Le Douthit testified that he went to the "M. 
P.! s" the same night (R. 52, 53) and ma.de complaint. He saw them 
1n front of the skating rink and "they laughed II at him (R. 41, 53) • 
After that he waited a little lfhile and told Billy Bell who "turned 
it in to the 11..· P. Station" (R. 41, 92, 93). He also told his mother 
and Billy M:i.ntoorth (R. 49, 53). Richard Randolph testified that he 
'lr81lt on home, after the occurrence, and told his mother as soon as 

,he got home (R. 59, 6o, 62, 65). 

Dr. Orin R. Gregg, a civilian physician of Hugo, and Public 
Health Director of Choctau and McCurtin, testified for the prosecu
tion. He stated that on or about January 25, 1943, he examined the 
persons of Oscar Dean Williams, Troy Douthit, Richard Randolph and 
Billy Bell, by order of the Chief of Police (R. 76, 77). In the case 
of Oscar Dean Williams, he found "an abrasion at the upper angle of 
the anus, and the lower angle of the anus. 11 In the case of' Troy 
Douthit, "there was a dark spot on one side of the angle of the anus 
that looked very much like there had been a hemorrhage or was a hem
orrhage, a good deal like a black eye11 • In the case of Richard 
Randolph, ltin the upper angle of the anus" the doctor found an abra
sion and "there were five or six large sores on his buttocks". About 
t0, testify as to the result of his examination or Billy Bell, the wit
ness -.as interrupted by another question and he never completed his 
evidence on that point (R. 71, 78). 

The interruption consisted of a question by the _prosecution 
as to whether the doctor had an opinion as to what caused the dark 
spot foi.md by him in his examination of Troy Douthit. The doctor 
testified that 1n his opinion the condition was caused by bruise or 
traum. (R. 78). 

The doctor testified that 1n his opinion the large sores on 
the bu·t.'tocks of Richard Randolph were caused by an infection (R. 78, 
79, ·81); that on January -25, he eD.mined the person of accused and 
found "a lot o.f small sores, breaking-broken out spots on the front 
part of his body around the genital organs on the insi?e of the thigh" 

- 5 -



(254) 

(R. t-0). The sores found en the accused 11were infectious" '(R. 81). 
The doctor also testified that an examinaticn of Richard Randolph 
did not disclose sores of "this type" on any other part of his body 
(R. 82). Ch cross-examination Doctor Gregg said that it was im
possible f~ him to state that .there was a si.milarity between the 
disease of. the accused and that of the boy without a microscopic 
examination (R. 85). Richard Randolph, recalled, testified that he 
had sores on his buttocks when the doctor enmined him; that the 
sores "came on11 "about a week after then", after "he cornholed me"; 
and that before then he had no sores like that on his body (R. 88). 

At the time of his arrest, accused wore a ring with a green 
stone on the little finger of his left hand. (R. 97, 104, 134, 136-138; 
Ex. C). ''fuen Billy Bell was at the Military Police Station to identify 
accused at the time of his arrest, he was asked how he could identify · 

· the accused, Billy replied a 11He had a green ring on his left hand, 
little i'inger." Then according to Corporal Lociaro, Bill.ya "pointed 
him out in the office-and the ring on his finger.". (R. 96, 97) 
Fa.ch boy, except Randolph, testified that the man who assailed him 
wore this ring on his little finger. Randolph said that his assail
ant wore a similar ring. (R. 24, .43, 64, 65, 73, 74; Ex. C) 

.A.ccused told Lieutenant Colonel Randolph Gordon, investigating 
officer in the case, after being informed 11of his rights to refuse to ' 
answer any ·questions-that any statement he might m!lke could be used , 
against him", that he spent Saturday night, January 16, 1943, in Hugo , 
and that he returned to his company about ll o'clock Sunday night, 
January 17 (R. UO, lll). 

Private Martin Noon testii'ied that he knew accused and saw 
him in Hugo on Saturday, January 23, 1943. He was in a beer garden 
between 3 and 4 o'clock. He also saw accused that night between lO 
and ll (R. 112, 113). 

For the defense, Private Luis P. Saenz testified that he had 
been with accused to Hugo on two occasioos, the last time having been 
January 2 (R. 115). He and accused left camp around 2130 or 3 o'clock 
and remained in Hugo until about 12130 "after midnight". He was with 
accused "pretty well all the evening" (R. 118), "making the beer joints 
around town 11 , going to the carnival and the skating rink (R. llS-119) • 
Saenz said that he left accused with two boys, soldiers (R. 120), at 
the skating rink while he went to a beer joint by himself c:.nd then 
returned to the skating rink when he met accused again with the two 
boys (R. 118-119). . 

en cross-examination, Saenz testitied that it was around 
8 or 9 o'clock at night when he 1'8Ilt oft to the beer garden by himself, 
tha:t he was gone about half an hour (R. 119, l20). 
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. Ser1;eant Minuel L. ·white, of accused's company, a witness 

for the defense, was in charge of quarters on January 16. It was 
his duty to see that the men signed out in the CO'l'Jf'cl.IlY book kept 
for th:i.t purpose. He stated that he could not stat-3 v:hether or not 

. accused "signed out" on January 16, 11there were so ::,.any signing 
out on that p.."l.rticula.r Saturday", that accordine to the book accused 
had. not signed out on that date (R. 123, 124). Serge~nt Y/hite said 
that while the rule required all men to sie71 out it was possible that 
it had not been done (R. 125)~ 

The 11 sign out 11 book, of accused's company, received in 
evidence (R. 126; Ex. A), shows accused on January 2~ 191a, o:it of 
ca.mp at two o'clock, 11Jestination-Hugo11 , and 11 Tir:ie in-1:30". Th3 
next entry relating to accused's absence is dated Jan:.1ary 3. ilfter 
that, there is another absence, r.ithout date. Then foil.ow January 
7, January 9, and January ll, 1943, in order. A further and last 
entry for January bears no date. It shovrs a retU!Jl to camp at 10:30. 
'.!'here are only two entries sriovring Hugo as the destinati:-n: January 
2 and 9. The signout time for January 9 is 1:00 and the return is · 
parked 10:00 (ix. A). 

Accused testified in his own behalf. He sbted that he had 
be11n to Hugo three times, the 16th, the Saturday 11 that they picked me 
up , and when he went to Hu::ro with Private Saenz (R. 128). · Ile and 
S::i.enz "went straight to a: beer joint", then "went to a carnival, c,ame 
back-went to a shovr--to the· beer joint" and back to camp around 
12:30 (R. 129). He and Saenz went to town a second Saturday. He 
signed out the second time. They left camp at five or six o 1clock. 
That was the time he and Saenz met the two other boys. They had a 
room in Hugo where they went after eo:ing to "beer jofots11 (R. 129, 
130). The third time accused went to HU!$O was the following Saturday 
(R.. 130, 131). That was tlie time when he wa.$ put 11 in the city hall" 
and asked questions, ~r:l when they brou;;ht up the "little boys" (R. 
131). That time accused had not 11 si91ed out". Saturday he left camp 
with "this other guy", they went to one 11beer joint" in Hugo and 
stayed drinkinr lUltil it closed. Accused continued: 

1r.:te had a room, we rented a room. That 
was Saturday and then Sunday we were still 
drinking. It was four o'clock I guess when 
they picked me up in that beer joint." (R. 
131, 132) 

Accused testified further that he did not have a breaking 
out or other sores on his le1;s 11at that time". But when they took 
him to the guard house he put on heavy woolen underwear, and when he 
used that undenrear it nade his skin red. He stated that he was 
narried and thoueht his wife was expectinz a chi.ld. (R. 132, 133) 
Accused denied that he had even seen any of the "small boys" prior 
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to the time that he was confronted with them in the "police station" 
(R. 1.32, 1.38, lLrl). 

en cross examination, accused said that January 2, 1943 was 
the first night he went to Hugo. He went with Saenz (R. 135). He 
went to Hugo two' weeks later, the 16th, and rema:ui.ed over nicht (R. 135). 
He again went to Hugo January 23, the night before he was arrested in 
Hugo (R. 135). 

4. Specifications l, 2, 3, and 4, of the Charge allege, respec
tively, that accused, did at Hugo, Oklahoma, cormnit the crime of · 
sodomy, by feloniously and aga:inst the order of nature hav:ing carnal 
connection per anus, on January 2, 1943, with Oscar 'Dean Williams, 
a twelve-year-old boy; on January 16, 1943, with Troy Le. Douthit, 
a 12~ear-old boy, on January 17, 1943, with Richard Randolph, a 10-
year-old boy, and on January 23, 19~3, with Billy Bell, a lJ-year-old 
boy. · 

Specifications 5, 6, 7, and 8 of the Char6e allege, respec
tively, that accused, did at Hugo, Oklahoma., with intent to commit a 
felony, viz., sodomy, commit an as~ault on January 2, 1943, on Oscar 
Dean "iiilliams, a twelve-year-old boy, on January 16, 1943, on Troy 
Le. Douthit, a twelve-year-old boy, on January 17, 1943, on Richard 
Randolph, a ten-year-o1d boy, and on January 23, 1943, on Billy Bell, 
a 1.3-year-old boy. 

The evidence is clear and persuasive that the accused was 
guilty of c~ch Specification. "Each boy told a story that contained 
every element necessary to make out the offense charged. The testi
mony was complete to sho1Vpenetration :in each case. Resistance in 
each case was overcome, or consent to the act was obtained, throu[;h 
force and by means of fear induced by the accused in displaying a 
knife and holding it against the chest of Oscar Dean Williams and in 
threatening to kill Troy Lee (referred to as Le. in the Specifications) 
Douthit, by twisting the arm of 10-year-old Richard P.andolph, and by 
threatening Billy Bell with a knife which accused said he had in his 
hip pocket. Each boy feared either that he would be killed or would 
be injured. · 

There is corroboration of their stories in the evidence that 
all of the boys made 11co-::iplaint 11 after the act. The first boy testi
fied that he told a schoolmate, whom he named, 111.ater" •. Troy Lee 
Douthit said he complained to the military police the same nieht on 
which he -was assaulted. He also told his mother, and about a week 
later'he again reported the matter to the military police. This last 
complaint was corroborated by them. Richard Randolph testified that 
he told his mother the same night. Billy Bell went irrnnediately with 
his complaint to the military police and they corroborated his testi
mony as to this. There is in the record of trial medical corroboration 
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· of the testimony of three of the .boys that sodomy per anus was 
connnitted on them. The physician examined all four boys on 
Janu.iry 25. He found abrasions in the upper angle of the anus 
in the case of. Oscar Dean Williams and Richard Randolph. He 
found a dark spot on one side of the angle of the anus of Troy Lee 
Douthit~ that looked as though there ha~ been a hemorrhage, a con
dition caused by bruise or trau.,a. The doctor was asked if the 
conditian of the Randolph boy could not have been caused by sitting 
down on~ sharp instrument by accident, "slipping on a piece of glass". 
The answer of the doctor is significant not only vdth respect to the 
Randolph boy but with respect to the symptons of the other two boys 
whose condition he described. The doctor answered: 

"All I kn0'.'1' is that it was more like 
a regular abrasion of the upper angle and 
the sitting on the piece of glass· could 
not have got the glass clean ~ ~." 
(Underscoring supplied) (R. CJ.) 

The sores which the doctor found an the buttocks of.Richard Randolph, 
which came on after the assault, coupled with the fact that accused 
had a lot of 11 inf'ectious" snall sores aronlld his ban.ital organs, con
stituted circumstantial corroboration of the testimony of .this boy. 

The doctor was interrupted when he started to testify as to 
his physical examination of Billy Bell. There is no medical corro
boration of Billy Bell. However, there is overwhelm:ing proof that 
Billy Bell made immediate ·complaint, the same night of the offense, 
to the Military Police. 

On the trial, each boy made positi~e identification of the 
accused as his assailant. At the military police station., there was 
in effect. a line up, and e~ch boy., brought in singly., pointed out the 
accused.-· · 

· The testimony of the accused placed him in Hugo on the 
nights mentioned in -the Specifications., January 2, 16, 17 and 23. 
However, the 11signout book" had already shoffll him in Hugo on January 
2; before the trial ha had admitted his presence there on the ni3hts 
of' January 16 and 17; and his arrest in Hugo on January 24, the 
second day of a two day visit to Hugo, proved him there on January 
2.31• A defense witness testified that he had been with accused ori 
;one of the earlier- trips to Hugo, but this witness testified that · 
there had been a good bit of prolonged drinking going an and that he 

. , left accused for about "half an hour," one time, at the skating rink, 
aromid 8 or 9 o'clock. ·. It was about this time, generally,· tha.t the 
assaults occurred. The assailant of each boy, except Oscar Dean · 
Willia.ms, had met his victim at the skating rink. 
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5. The te_stimony of the four boys was competent. They were 
12, 12, 10, and 13 years of aee, respectively. The competency of 
a child witness under the age of 14 is not determined by the age 
of the child alone. It is with:in the discretion of the court whether 
or not it will accept the sworn testimony of a child. Hence the 
children, before be:ing sworn, were carefully ex.a.mined. They proved 
to be mentally alert, to have received religious :instruction, and 
to know and realize their obligation to tell the truth. The result 
of their examination together with the character of their testi."!lony, 
a~ shown by the record, demons~rated beyond question the\r compre- • 
hensi~n of the questions put, their ability to receive just impres
sions of fact and to relate them truly, their memory, their accuracy, 
and their honesty. In receiv:ine the testL~ony of the children the 
court did not abuse its discretion. 

6. From the record, it appears that Specifications 1 and 5 
were based on the same occurrcnc3, as vrere Specifications 2 and 6, 
3 and?, and 4 and 8, respP.ctively. The jo:inder of a specification 
charging sodomy with a spP.cificaticn char~ing assault with intent to 
commit sodomy, arisinc out of the same act, is not improper. Nor 
is it improper to punish for each offense. The act of sodomy is an 
offense. An assa11lt for the purpose of committing sodomy on an un
willing person is a separate and distinct offense meriting separate 
punishment. There is no separately conde~ed offense which covers 
the accomplishment of sodomy by forco, as th3re is :in the case of rape. 

In C.M. 187564, Roberts, ct al., it v..as held that the offense 
of sodomy is separate and distinct from the offense of assault with 
:intent to commit :.odomy if committed by force on an unwillinz pathic, 
although both offenses were part of the same transaction. 

?. Consider:ing each specification on the basis of the evidence 
. which is applicable to it, the Board of Review is of the opfofon that 
there was substantial evidence sufficient to warrant the f:ind:ings of 
v.iilty. It r.as t~e province of the court-martial and the review:ine 
authority to weigh the evidence, judze of its credibility, and deter- . 
mine controverted facts. 

8. The accused is 24 years old~ He was inducted into servica 
at Santa Fe, New Hexico, November 18, 1942. There was no prior 
service. 

9. The court was leeally constituted. No errors :injuriously 
affect:ing the substantial rights·of the accused were com.~itted during 
the trial. In the opinion of the Board of Review, the record of 
trial is legally snL'icient to support the find:ings of guilty and 
the sentence. Confinement :in a penitentiary is authorized by Article 
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of War 42· for the offense of sodonzy-, recognized as an offense of 
a civil nature and so punishable by penitentiary confinement for 
more than one year by section 107, Title 22, District of Colu.'llbia 
Code. . 

, 

QA bJtl~ 'Judge Mvocate. 

-~Judge Advocate. 

~ , Jud:;c ..',dvocate. 
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WAR DEPARTMB1IT 

Arrrzy' Service Forces 
In the Office or The Judge Advocate General. 

Washington., D. C. 

SPJGN 
CM 231636 MAY 4 . J943 

) 7TH SillVICE COMMAND 
UNITED STATES ) ARMY SBRVICE FOE.CE$ 

) 
v. ) Trial. by G.C.M•., convened at 

) Fort,Riley., Kansas., January 
Private Wil.LIE CURTIS ) ll., 1943. Dishonorable dis
(373?14ll)., Company C., ) charge and confinement !or 
743rd Military Police ) . life. Penitentiary.
Battalion (ZI). ) 

REVThW by the BOARD OF REVIEW 
CRESSON., LIPSCOMB and SLE:c;FER., Judge Advocates 

-....------

l. The record o! trial. in the case of the soldier named above 
has been examined by the Board o! Re·view. 

2. The accused was tried upon the !ollowing Charge and Specifi
cation: 

CHARGE: Violation o! the 92nd Article o! War. 

Specification: In that Private Willie Curtis., Company 
c., 743rd Military Police Batt;uion (Z-I)., did., 
at Fort Riley., Kansas., on or ilbout September 16th., 
1942., with malice aforethought., 1'illi'ully., deliberately., 
!eloniously., unlawfully,. and with premeditation., kill 
one Private First Class Kermit J. T. Callaway Jr• ., 
Company c., ?43rd Military Police Battal.ion (Z-I)., a 
human being by stabbing him with a knife. 
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.He pleaded not gullty to and was found guilty of the Charge and Specifi
cation. The offense was committed in time of war. No evidence of pre
vious convictions was introduced. He was sentenced to be dishonorably 
discharged the service., to forfeit all pay and allowances due or to 
become due., and to be confined at ha.rd labor for the tenn of his natural 
life. The reviewing authority approved the sentence., designated the 
United States Penitentiary., Leavenworth., Kansas., as the place of con-· 
finement., and forwarded the record of trial pursuant to Article of War 
5~. . 

J. The evidence for the prosecution shows that about 10 o 1clock 
on the night of September 16., 1942., in a latrine near the 743rd Military 
Police Area., at 1"ort Riley., Kansas., a.group of soldiers., variously 
estimated at from 18 to 25., including the accused and the deceased., 
Private Callaway., were engaged in a crap game. The accused was on the 
east side of the table on which the dice were being rolled, and the de
ceased opposite him on the west side (R. 5-9, 11., 17-19, 25-26). 

The deceased was shooting the dice. The accused had some 
money bet on tlle table at the same time. His bet was that the deceased 
would make his point. The dice rolled up on the money which the accused 
had bet., ~d stopped on seven; as a result, both the accused and the 
deceased lost their bets (R. 10, 26). The deceased remarked that if the 
accused 11hadn 1t bet on the dice they wouldn't have come out on seven". 
"I had more money bet on the dice than you did11 , the accused protested, 
"I lost more money than you did•. (R. 26) '.i.'hen., according to the witness, 
Private Robert Alwood., 743rd. Military Police Battalion: 

"Private Curtis first mentioned the words 
•mother-fucker• and Calloway returned the 
words and said don•t bet on my hand because 
you have no luck and through you I lose, and 
the words were returned back and forth by 
both parties. The same words were used by 
both parties. * * *" (R. 10). 

Private Harry Williams• version of this phase of the same incident 
follows: 

"* * * Then they started the cussing between them. 
11 Q. Vlhat did they say? 
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•A.· Son-of-bitches and Mother so and so. 
11 Q. Do you lmow who first called the other one 

a son-of-a-bitch? 
"A. It was exchanged about the same time. It 

seems like it was Private Calloway who used 
the .first words. · 

aQ. But you think they exchanged words about the 
same time? 

•A. Yes, sir.• (R. 26-2?) 

The deceased left his .Place and started around the table toward the 
accused. The deceased was exchanging some money from one hand to the 
other and putting it in his pocket as he approached the accused, who 
stepped back from the table and faced him. The deceased 9was coming 
around there prettyfastn. According to one witness., "He looked as 
though he might have been a little hot or something; a, according to 
another, •He acted pretty snotty like he was ready to fight any minute;• 
according to a third., he was merely walking •like he was. going to take 
a leak or get a drink:11 • When the deceased, with his hands in his pockets, 
reached the place where the accused was standing, the latter slashed out 
and struck the deceased with an open jackknife., having a blade three and 
a quarter inches long. "It was just like you were wal.k:ing along right 
fast11., an eyewitness testifi:ed, "and walked into somebody1'. As he struck, 
the accused repeated one of the obscene epithets which he and the deceased 
had recently exchanged, and stated that the deceased had better come 
straight with him- "or else". (R. 10., 11., 13., 16, 17, 19-21, 23, 24, 
27-J?.) 

The deceased, his face bloody, crumpled to his lmees, beseeching 
help. With the exception of Privates Alwood and Elihue Miller (both 
witnesses at the trial), the crowd hurriedly dispersed, the accused among 
them. Alwood and Miller were supporting the deceased when Sergeant Henry 
Smith., 743rd Military Police Battalion., a?Tived, immediately after the 
stabbing. At that time, the deceased .fell and "didn 1t speak any more•. 
Sergeant Smith and the two privates carried him 50 or 75 yards. Then, 
according to the witness Alwood., •somebody brought a pillow and they 
laid him down*** and then the ambulance came and then a little later 
he was dead". No lmii'e or other weapon was found on his body., nor at 
the scene of the encounter (R. 11, 14-16, 20, 24., JJ-.34). 

Fifteen minutes later., the accused was discovered in bed in his 
tent., fully dressed, with "blood on his pants and a little on his shirt•. 

\ 
\ 
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.The knife, introduced in evidence at the trial, was picked up shortly 
afterwards in a corner of the Company D latrine, which was located be
tween the accused's tent and the latrine where the dice game took place. 
The knife was closed and had blood stains on it. 'i'he blood had started 
to harden but was not thoroughly dry (n. 12, 35-39). 

The next day, a'medical officer performed an autopsy on the 
body of the deceased, which showed that death was due to a stab wound 
in the heart. There was also a slight laceration on the left side of 
the face of the deceased, deep enough to cause a flow of blood (R. 43-
47). 

The prosecution introduced two written statements, made and 
signed by the accused after proper warning, one on the day after the 
knifing, the other on September 28, 1942. In the first statement, the 
accused stated that he saw the deceased "trying to get his knife out", 
as he approached the accused; that he~ the accused~ got his knife 
out and hit twice at the deceased, the first time high, the second 
time low; that he could not say for sure that the deceased had a 
knife in his hand, but was under the impression that the deceased was 
going to attack him with a knife. In the second statement, he reiterated 
his impression that the.deceased was going to attack him with a knife, 
and asserted further that the deceased 

"was getting close upon me so in order to try to keep 
him off of me I swung twice at him. .r,- -:.- * He was hot 
enough to do away with me if he could. I don't want 
to stab him, I don't have nothin against him, but I 
don't want hL'Tl to stab me either * -::- i:- His hand was 
out of his pocket when he got around where I was.*** 
I couldn't tell if he had anything in his hands or 
not.• (n. 41, 43; ~. E-1; Ex. F-1). 

4. The evidence for the defense shows that the deceased once 
threatened Private Clyde Law, 743rd ?Lili tary Police Battalion, with 
a knife, after losing to him shooting dice, and that Private Law 
held him off with an iron. Private Law had discussed this matter 
with the accused. Private Lee Turner, Cavalry, once saw the deceased, 
in an argunent,over a dice game, take out a knife and open it, and put 
the knife back in his pocket, •like he was trying to slip.up on some~ 
body". Charges were pending against both these witnesses, who had . 
been associates of the accused in the guardhouse, pending the latter's 

• 
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trial (R. 49-51, tR-70). 

5. The accused, having been properly advised of his rights~ elected 
to take the stand under oath. He testified, in substance, that the de
ceased was opposite him at the dice table, and that someone else was 
shooting. The· de6eased had bet a dollar and the accused had bet five 
dollars that the dice •don't pass•. When the dice passed, causing both 
the deceased and the accused to lose their bets, the deceased grabbed 
one of the dice, threw it on the table, and said, nr have never been 
able to win a thing with that nigger", whereupon the accused observed, 
"You only lose one dollar and I lose five dollarsn. The deceased leaned 
across the table and called the accused a "mother-fucker•, and the ac
cused retu:zned the compliment. The deceased picked up his money, started 
around the table, and ran his right hand into his pocket·. The accused 
attempted to back out of the door and get away -- it would not have been 
a wise thing to turn his back on the deceased, because he believed he was 
coming around to knife him - but, as he backed up, he bumped into the 
door itself, which opened inward~ or into sane other occupant of the 
crowded. roan, bent like the accused, on a hasty departure. By that time, 
the deceased was on him. The accused drew his knife and struck. The 
first t~, he struck the deceased around the face; the next time, he swung 
low. After the first blow, the deceased had put up his hands. It was then 
that the accused noticed that the deceased had a knife. 'lhe accused's 
knife was lost in the scuffle. There were two cuts in the shirt which 
the accused wore that night; they had not been there before the encounter. 
The accused did not have time to face the door and 11 try and get out"; 
he could have tried, if he had left his money. The deceased had the 
reputation of being a hard loser. The accused, in another dice game, 
saw the deceased get in an argument, take a knife out of his pocket, 
open it, and put it back in his pocket, but the fight was stopped by 
a lot of fellows. In response to a question by a member of the court, 
•Did you say Calloway made the first pass at you with the knife?" the 
accused replied, "Yes 11 • (R. 55-68) 

6. The Specification alleges that the accused, with malice afore
thought, willfully, deliberately, feloniously, unlaw!ully, and with pre
meditation killed the deceased by stabbing him ,with a knife • ., 

The act of the accused in plunging his knife into the heart of 
the deceased the instant the latter came within striking range manifests 
a state of mind comprised within the meaning of the term •malice afore
thought,• the existence of which is co?Toborated by the remark uttered 
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by. the accused as he struck., that the deceased had better come straight 
with him - •or else•. 

In spite of the exchange of verbal insults which immep:iately 
preceded the killing., there is no evidence that the fatal wound was 
inflicted in the heat of sudden passion caused by adequate provocation. 
The only issue raised by the testimony is self defense. · 

•* i} * To excuse a killing on the ground of self
defense upon a sudden a£fray the killing must have 
been believed on reasonable grounds by the person 
doing the killing to be necessary to save his life 
***or to prevent great bodily harm to himself
* * *• The danger must be believed on reasonable 
grounds to be imminent, and no necessity will exist 
until the person., if not in his own house., has re
treated as far as he sa£ely can.• {par. 1.4.8~ p. 163., 
M.C.M• ., 1928) 

The prosecution's evidence is convincing that the deceased 
was unarmed., and that., in approaching the accused.,·he was shifting 
money fr0m one hand to the other and putting it in his poc~et; further., 
that when the accused first struck., the deceased•s hands were in his 
pockets. The testimony of eyewitnesses., on these points., is substan
tially coITol:>orated by the admissions of the accused after the killing., 
properly introduced in evidence., in which the accused says he saw no 
weapon on the deceased., although he believed., when he struck., that the 
deceasod had one. The issue of "reasonable grounds" was raised by the 
evidence., and 1£ the court's findings of guilty are based on the court's 
determination that 11reasaiable grounds• did not exist for the accused's 
alleged belief that it was necessary tor him to slay the deceased in 
order to save his own life., such determinatj,on is amply sustained by" 
the evidence. 

The findings might also be based on the court• s determination 
from the evidence., that the accused had not retreated as far as he safely 
could have before delivering the fatal stab. 1'here is a preponderance 
o£ the evidence to sustain this determination. While the accused testified 
he felt it would not be safe to turn his back on the deceased during the 
latter•s approach., and also that he did attempt to back out of the door 

··but was impeded, three eyewitnesses testified that he merely stepped back 
from the table and faced the approaching deceased in a manner which enabled 
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him to strike instantly and effectively the moment the deceased arrived 
within striking range. The roan was crowded., and the deceased and the 
accused were on opposite sides of the table. The deceased came around 
the -table on the side opposite the open door. The accused., if he had had 
a:ny disposition to retreat., had., for a brief space at least., a very 
favorable opportunity., as well. His testimony that he could have tried 
if he had left his money., contradicts his earlier testimony that he did 
try., and co?Toborates the effect., in this regard., of the testimony of 
the prosecution's witnesses. 

The prosecution introduced competent evidence to establish 
every element of the offense charged., ample to sustain the court's 
findings of guilty of the Specification and the Charge. 

7. The accused is about 32 years of age. He was inducted at ' 
Jefferson Barracks., Missouri., July 10., 1942. His record shows no prior 
service. 

8. The court was legally constituted. No e?Tors injuriously 
affecting the substantial rights of the accused were committed during 
the trial. In the opinion of the Board of Review the record of trial 
is legally sufficient to support the findings and the sentence. A 
sentence either of death or of imprisonment for life is mandatory upon 
a conviction of murder in violation of Article of War 92. Confinement 
in a penitentiary is authorized by Article of War 42 for the offense 
of murder., recognized as an offense of a civil nature and so punishable 
by penitentiary confinement by sections 273 and 275 of the Criminal 
Code of the United States (18 u.s.c. 452., 454). 

h~SZo,,b~, Judge Advocate. 
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':IJJJ. DEPAJ.TI,ZNT 
A:rrny Service Forces 

In the Office of Tpe Judge Advocate General (269)Washington, D.C. 

SPJGH MAR 271943 
CI.i 231675 

UNITED STATES ) NORTHERN CALIFORNIA SECTOR 
) .if.ES TERN DEFENSE co:,l:Al'.j"I) 

v. ) 
) Trial by G.C.M., convened at 

Private HERBERT JOIDISON ) Fort Winfield Scott, Calif
(33206050), Company c, ) ornia, February 11, 1943. 
779th ¥..ilitary Police ) Dishonorable discharge and 
Battalion. ) confinement for three (3) 

years. Disciplinary Barracks. 

HOIJ)IiJG by the BOARD OF F.EVIDf 
HILL, LYON and .s.:..~m:z..;T, Judge Advocates 

----------~------------ l 

1. The record of trial in the case of the soldier named above 
has been e~amined by the Board of Review. 

2. The accused vra.s tried upon the following Charges and Specifi
cations: 

CHA.'i.GE I: Violation of the 64th Article of 1'/ar. 

Specification: In that Private Herbert Johnson, 
Con.pany c, r;?9th Jj.litar,.7 Police Battalion, 
having received a lavr.ful command from l~t 
Lieutenant Wilfred Als, his superior officer, 
to return to the guard house, did, at Camp 
Ashby, Berkeley, California, on or about 
February 2, 1943, ~"ilfully disobey·the same. 

CHARGE II: Violation of the 65th Article of War. 

Specification: In that Private Herbert Johnson, 
Company c, 779th Nilitary Police Battlllion, did, 
at Camp Ashby, Berkeley, California, on or about 
February 2, 1943, threaten to strike Sergeant 
Ollie Harris, a nonconmd.ssioned officer, with a 
bottle, while said Sergeant Ollie Harris was in 
the execution of his oi'f'ice. · 

http:CHA.'i.GE


(270) 

CHARGE III: Violation of the 93rd Article o! War. 

Specification: ·In that Private Herbert Johnson, 
Company c, 779th !.~ilita:rJ Police Battalion, 
did, at Camp Ashby, Berkeley, California, on 
or about February 2, 1943, with intent to do 
him bodily harm, commit an assault upon Corporal 
Adolph Barnes with a dangerous instrument, to 
wit, an ax. 

He pleaded not guilty to and was found guilty of all Charges and Specifi
cations. Evidence of one previous conviction of being drunk and disorderly 
in a public place in violation of Article of War 96 was introduced. He 
was sentenced to dishonorable discharge, forfeiture of all pay e.nd allow
ances due or to become due, and confinement at hard labor for thr€e years. 
The reviewing authority approved the sentence, designated the United States· 
Disciplinary Barracks, Fort Leavenworth, Kansas, as the place of confine
ment, ~nd forwarded the record of trial for action under Article of 'l.'ar 5of. 

• I 

3. The evidence is legally sufficient to support the findings of 
guilty of Charge I, of Charge II, and of the Specification under each. 

4. -The only question requiring consideration is whether the ,evidence 
is legally sufficient to support the findings of guilty of Charge ·III 
and of.the Specification thereunder. 

The evidence for the prosecution in pertinent part shows that 
on February 2, 1943, at Camp Ashby, California, after visiting npractically 
all afternoon" in the barracks of Company B, 779th Military Police Battalion, 
accused became involved in a disturbance which eventually culminated in 
his being forcibly ejected from the building by Corporal Adolph Barnes. 
:Sarnes pushed him up against the wall beside the door, and although the 
accused resisted by pushing back, forced him on out through the doorway. 
'\'Jhile the disturbance was still in,;progress,. Sergeant Joseph E. Johnson 
had gone out to report it to the officer of the day. First Lieutenant 
George S. Franklin, Officer of the Day, ~'"ith First Lieutenant Richard Spies, 
the commanding officer of accused, and two members of the guard, immediately 
went to the quarters of Company B, and entered the building by the south 
door. Sergeant Johnson came back with them, pushed the door open for the 
others, and was the last to enter. It was then about 9:20 o'clock in the 
evening (R. 9, 24-25, 33, 41, 50-51). 

In the meantime, accused had gone to his ovm quarters, picked 
up an ax, and returned with it, in "Something like two or three minutes". 
He also came to the south entrance of the building and stepped in "right 
behind" Sergeant John~on. Re stood just inside the doorway, holding the 
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ax in the reverse position of port arms, his left hand grasping the 
hanale near the end, about even with his left hip, and with his right 
hand erippine; the handle a few inches below the head which was opposite 
his right shoulder(~. ~5, 34, 53, 58). · 

Sergeant Johnson testified that as accused came in accused said 
11Earnes why did you hit me in my face?", and that accused and Barnes were 
only about five or six feet aJart. However, he also testified that Barnes 
was then sitting on the corner of his bunk next to the "eave" and that 
he, Sergeant Johnson, was standing between them (R. 25-2:7, 29). 

Corporal Barnes testified 1 that he was sit~ing on his bed, the 
third one from the door on the ,•rest side of the room ''right by the stove", 
when accused stepped in and said "Where is that God damned Barnes?", and 
that the distance between him and accused was "about ten feet***• It 
was the distance from the door to about where the stove is.*** It looked 
ten feet or better"/ 0 1\'hen accused made the remark above quoted, Barnes 
immediately went back down the "hall of the barrack" and picked up a brick 
(R. 32, .34-.35). . 

Accused did not follow or attempt to follow Corporal Barnes.\ 
lieutenant Spies engaged accused in conversation, walked up, took hold 0£ 
the handle of the ax with both hands; and after "10 or 15 seconds" when 
accused relaxed his grip, ·took tbe ax away rr~~ him. Lieutenant Spies 
then crasped accused firmly by both a rrns .just below the shoulders, the 
guard detail gathered around, and accused was taken to the guardhouse. 
Accused had been drinkin:;; 11he ha1 had a few drinks", but was not drunk 
(P.. 28, 44-46) • 

According to the testimony or Lieutenant Franklin, when accused 
came into the b:irracks, accused 'l"Tas only three or four feet from Lieutenant, 
Spies•. Lieutenant Spies testified, however, that he (Lieutenant Spies) was 
then standinG "Right at the stove, with·one hand on the stove". Lieutenant 
Spic~ further testified that t~e accused appeared to be tense and agitated, 
"seer.1.ed uri:iecided just what to do as he first entered the building; he 
c;lanced around, apparently looking for someone i~ * *" and, 

/ 

''I said, 'Bruiser L.the nickname of accu.sei/, do you 
know who I am?' I faced him and took a step or two
I was probably eight or nine teet a.way a.t that time. 
He said 'Yes, sir, Lieutenant•. I mid, '!ell me, 
what ic nll the trouble a!:lout?' · And as I said that, 
I smv that he was sober enough to reason w1th and 
that he relaxed tlightly; so 1 thouzht that wa~ a 
proper tin1e to take the weapon a.way from him, so I 
walked up to him and. gra:;ped the ax with rcy tv,o 
hai,d:,. n 

-;-
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As Lieutenant Spies approached him, the aocused ..said "I will kill all 
them suckers" or "I will kill them suckers. They. can't go pushing me 
around" (R~ 43-45, 51). 

/ . 
It was ~learly established by the uncontradicted evidence that 

. accused did not advance into the building from the doorway., that he made. 
no effort to push aside Sergeant Jolmson to get at Corporal Barnes, ·and 
that he did not offer or attempt to strike Barnes with the ax or make 
any threatening gesture whatsoever toward anyone in.the room. When asked 
on cross-examination whether accused had made 11 any threatening gesture 
at all", Lieutenant Spies replied 11Not unless you call his attitude was 
menacing and the way he was holding the weapon was menacing, I would say, 
to· everyone in the building; everyope, but no particular person~ (R. 29, 
31, 38, 48-49, 53). 

6. The defense offered no testimony-. The accused elected to remain 
silent (R: 62-63). 

7. There is ho competent p~oof that accus~d committed an assault 
upon Corporal Barnes as alleged in the Specification of C~·ge III. 

"An assault is an attempt or of.fer with unla1Y'ful 
. force or violence to do a corporal hurt to another. 

(Clark and Ua.rshall) ***"(par. 149!, M.C.ll., 
1928). 

Preparation, a mere threat of violence and a purpose, h01vever, 
fully indicated, to inflict a violent personal injury upon another, are. 
not sufficient to constitute an assault. There must be an.offer or an 
attempt or the unequivocal appearance of.a... attempt to commit such an 
injury, the commencement of some act which, if not prevented, would, in 
'its ap1*1rent course, result in a battery. A menace of violence is not 
enough, for until the execution of the violence has actually begun, there 
can be no assault. (1. miarton's Criminal Law, 12th Ed. 1097; 4 Am. Jur. 
133; 5 C.J. 716; State v. :illsaps, 82 N.o. 549; state v. Painter, 67 Mo. 
84; l~erritt v. Cormnonwealth, 180 s.E. (Va.)· 395; State v. Huber, 148 P. 
(I;ev.) .562). · -- • 

If it be assumed, as the circumstances tend to indicate, that 
accused entered the barracks of Company B for the purpose of striking 
Corponl B.arnes with the ax, he did not, by any overt act, begin to carry 
his purpose into execution. His conduct as disclosed by the evidence 
for the prosecution.did not go beyond prepara~ion an<l a menace of violence. 

8. The maximum limit of punishment for threatening to strike a 
noncommissioned officer in the execution of his office is confinement at 
hard labor for six months and forfeiture of two-thirds pay per month for 
a like period (Charge II). There is no maximum limit of punis}1ment for 
willful disobedience in time of war of the lawful order of a superior 
officer (Charge I) (Par. 104.£, It.C.M., 1928). 
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9. For the reasons stated, the Board of Review hclds the record of 
trial legally insufficient to support the findings of guilty of the ~90cifi
cation, Charge III, and of Charge III; 1€g~lly sufficient to support the 
findings of guilty of the Specification, Charge I, and of Charge I, of the 
Specification, Charge II, and of Char.;e II, and legally sufficient ·to :mp
port the sentence. 

;.:? 
~ -:-:;-,~:5~:J-«-. , Judge Advocate. 

-5-
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WAR DEPA.RTMElIT 
~ Service Forces 

In the Office of The Judge Advocate General(274) 
Washington, D. C. 

SPJGH 
MAR 271943CM 231675 

NORTHERli CALIFCRNIA SECTOR 
U N I T E D S T A T E S ) WESTERN DEFEIGE COMMA.ND 

) 
v. ) Trial by G.C.M., convened a.t 

) Fort Winfield Scott, California., 
Private HERBERT JOffi'50N ) February 11, 1943. Dishonorable 
(33206000 ), Company C, ) discharge and confinement for 
779th Military Police ) three (3) years. Disciplinary 
Batta.lion. · ) Barracks. 

DISSElfTING OPINION by LYON, Judge Advocate 

I em in complete agreement with the majority holding as 
to the la.w of this case. Our divergence of vie\'/s grows out of the 
fa.i lure of the majority holding to apply the la.w as declared to 
to the evidence upon Charge III a.nd its Specification, 

I think that the testimony of Corporal Barnes, if true, 
fully warrants the findings of guilty of this Charge and Specifica
tion. According to the testimony of Corporal Barnes there was more 
than a mere threat of violence on the part of the accused. There 
wa.s such a demonstration of force as to cause Barnes to leave his 
bed for safety•. The principle is well established that not only 
is a person who offers or attempts by violence to injure another 
guilty of an assault, but no one by the show of violence has the 
right to put another in fear, and thereby force him to leave a 
place where he has the right to be. I think when the accused, 
whose reputation had won for him the name of 8 the Bruiser", went 
out and armed himself with an ax and returned to the barracks with 
the ax, in a drawn or menacing attitude and said "iihere is that God 
damned Barnes", •Barnes, what did you strike me for". all within a 
few :feet of Barnes, and,thereby forced BarXl8s to leave his bed1 
that 11the Bruiser" committed an assault. ~e display of force 
under such circumstances, causing Barnes to do what he otherwise 
would not have done constitutes the assault. 

· Judge Advocate. 
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SPJGH 
CM 231675 1st Ind. 

War Department. J.A.G.O., APR 1 l'J43 - To the Couiroe.nd.ing General, 
Northern California Sector. Western Defense Command. Presidio of San 
Francisco. Cali.fornie.. 

l. In the case of Private Herbert Johnson (33206050). Company C, 
779th Military Police Battalion. I concur in the .foregoing holding o.f 
the Board of Review·. I recommend. .for the reasons therein stated that 
the fiildings of guilty of the Specification. Charge III, and of Charge 
III be disapproved. Thereupon you will have authority to order the 
execution of the sentence. 

2. iib.en copies of the published order in this case are forwarded 
to this office they should be accompanied by the foregoing holding and 
this ind.crsement. For convenience ot reference and to facilitate at
taching copies of the published orqer to the record in this case, please 
place the file number of the record in brackets at the end of the 
published order. as follows, 

(CM 231675) •. 

TheAPR-8 4f3 PM 
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WAR DEPARTMENT 
Army Service Forces 

In the Office of '.ehe Judge Advocate General (Zl?)
Wasldngton, D. c. 

SPJGK 
CM 231710 

MAY 1 1943 

UNITED STATES ) FOURTH MOTORIZED DIVISION 
) 

v. )' Trial by G.C.:M., convened at Camp 
) Gordon, Georgia, January 29, 1943.· 

Privates JAMES BEARDEN ) Bearden: Acquitted. Lewis: Dis
(7003871), CHARLIE W. LEWIS ) honorable discharge and txmfinement. 
(l.4027900) and I.AVESTA E. ) for forty (40) years. Williams: · 
WIWAflS (7003889), all of ). Dishonorable discharge and confine
Compa.ey L, 22nd Infantry. ) ment for thirty {30) years. 

) Penitentiary. 

HOLDING by the BOARD OF REVIEW 
OOPP, HILL and ANDREWS, Judge Advocates 

l. The record of trial in the case of the soldiers named above has been 
examined by the Board of Review. 

2. Accused were tried upon the following Charges and Spe~ifications: 

CHARGE: Violation of the 93rd Article of War. 

Specification: In that Private Charlie W. Lewis, Private 
Lavesta E. Williams, and Private James (1TMI) Bearden, 
all of Company L, 22nd Infantry, acting jointly and 
in pursuance o:f a. common intent, did, at Augusta, 
Georgia, on or about December 9, 1942, by force a..~d 
violence and by putting him in fear, feloniously 
take, steal and carry away f.rom the person of Private 
Joseph A. Brolfl'l, Band, 12th Infantry, United States 
currency, value about eighteen·dollars ($18.oo). 

ADDITIONAL CHARGE AGAINST PRIVATES LEWIS AND WILLIAMS: 

CHARGE: Violation o:f the 93rd Article of War. 

Specification l: In that Private Charlie v1.· Lewis and 
Private La.vesta E. Willia.ms, both of Company L, 
22nd Infantry, acting jointly and in pursuance of 
a common intent1 did~ at Augusta, .Georgia, on or . 
about December 4, 1942, by force and violence and 
by putting him in fear, feloniously.take, steal 
and carry away from the person of w. H. Tabb, 
United States currency value about twelve dollars 
($12.00). 

http:Willia.ms
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SPecification 2: In that Private Charlie w. Lewis and 'Private. 
• La.vesta E. Williams, both of Company L, 22nd Infantry, act

ing jointly and in pursuance of a corrunon intent, did, at, 
Allgusta, Georgia, on or about December 5, 1942, by force 
and violence and by putting him in fear, feloniously take, 

, steal and carry away from the person of Private Estus N. 
·Stewart, Company A, 83rd Chemical Battalion, United States 
currency., value about nineteen dollars ($19 .00). . 

·specification 3: In that.Private Charlie w. Lewis and Private 
La.vesta· E. Williams, both of Company L, 22nd Infantry, act
ing jointly and in pursuance of a common intent did,. at 
Augusta, Georgia, on or about December 5, 1942, by force 
and violence and by putting him in fear, feloniously take, 
steal and carry away from the person of Private Lacy "!,.,eroy 
Rodgers, Company A, 83rd Chemical Battalion, United States 
currency, value about one dollar ($1.00). 

ADDITIONAL CHARGE AGAINST PRIVATE LEWIS: 

CHARGE: · Violation of the 96th Article of War. 

Specification: In that Private Charlie W. Lens, Company L, 
22nd Inf'antry, did, at Augusta, Georgia, on or about 
December. 10, 1942, wrongfully and unlawfully carry a con
cealed weapon, to wit, a blackjack. 

ADDITIONAL CHARGE AGAINST PRIVATE WILLIAMS: 

CHARGE: Violation of the 96th Article of.War. 

Specification: In that frivate Lavesta E. Williams~ Company 
L, 22nd Infantry, did, at Augusta, Georgia, on or about 
December 10, 1942, wrongfully and unlawfully carry a con
cealed weapon, to wit, a .25 caliber automatic pistol. 

ADDITIONAL CHARGE AGAINST PRIVATE BEARDEN: 

CHARGE: Violation of the 96th Article of War. 
(Finding of not guilty). 

Specification: (Finding of not guilty). 

Accused Lewis pleaded not guilty to the Charge and its Specification, not 
. guilty to the Additional Charge against Privates Lewis and Williams, a..."'ld to 

Specifications 1, 2, and 3 thereunder, and guilty to the Additional Chsrge 
against Private Lewis and its Specification. Accused Williams and Bearden 
pleaded not guilty to all Charges and Specifications. Accused Lewis was 
found guµ.ty of all Charges and Specifications. Accused Williams was found 
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not guilty of the Charge and its Specification, guilty of the Additional 
Charge against Privates Lewis and Williams, and Specifications 1, 2, and 3 
thereunder, and guilty of the Acditional Charge against Private Williams and 
its Specification. Accused Bearden ,ras found not guilty of all the Charges 
and Specifications. No evidence of nrevious convictions was introduced. 
Accused Lewis was sentenced to disho~orable discharge, forfeiture of all pay 
and allowances due or to become due, and confinement at hard labor for 40 
years. Accused Williams was sentenced to dishonorable discharge, forfeiture 
of all pay and allowances due. or to become due, ar.d to confinement at hard 
labor for 30 years. The reviewing authority approved the sentences, desig
nated the United States Penitentiary, Atlanta, Georgia, as the place of con
finement, and forwarded the record of trial for action under Article of War 
5~-. 

3. a. The evidence shows that accused, Charlie W. Lew.is and Lavesta E. 
Williams-were Privates, Company L, 22nd Infantry, at Camp Gordon, Georgia. 

b. Cha.rge, Specification: On December 9, 1942, Private Joseph A. 
Brown, Band, 12th Infantry, Camp Gordon, Georgia, went to Augusta, Georgia. 
He took a blouse to a store to be altered. Having to wait for about an hour 
and a half, he stopped in a "beer joint" where he bo1.1ght a few beers. He had 
been sitting there for about five minutes, when accused Lewis entered. The 
two struck up a conversation. After fifteen or tv,,_nty minutes, accused Lewis 
said he !mew a couple. of eirl_s and asked Brown to go along. After refusing 
at first, Brown went with him. They were walking along the street "above 
Broad", when "somebody or something step out from the corner of a building" •. 
Brown was hit with a blackjack and !mocked to his lmees. He was hit again 
and a· fi.nger was broken in three places. "Pretty croggy", Brown was not 
knocked out completely. One of the men stood over him with a gun, saying: 
"I°f you move I will drill you", and accused Lewis went through his pockets 
and took his wallet. They took between nineteen and twenty dollars•. The 
"last thing" Brown remembered, he "seen them running" (R. 10-12). (Accused 
Williams was not recognized as one of the robbers and was acquitted on this 
Charge and Specification). 

c. Additional Charge against Privates Lewis and Williama, 
Specification l: On the night of December 4, 1942, W. H. Tabb, lll5 Cobb 
Street, Augusta, Georgia, a civilian, was returning to his home by bus. He 
got out the front end at Heard Avenue in Augusta, Georgia. Two soldiers got 
off the bus at the same time "at the back door•. Tabb had gone about a block 
when "these boys ran by" him, "turned around and told" him nto stop". One of 
them 11 had a g,m, or something hard like a bun". "So," according to Tabb, •one 
of than tried to put his hand over my mouth and said I don't holler, we are 
not going to hurt you, we just want your money•". Tabb said "all right, in_ . 
my pocket. Just go ahead and take it". They took at least $12 from Tabb. 
Tabb recognized accused as the two men who robbed him, - "they were right 
up to" him (R. 12-13). 
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d. Additional Charge against Privates Lewis and Williams, 
Specifications 2 and 3: On the night of December 5, 1942, Privates Estus N. 
Stewart, Lacy L. Rodgers and George T. Cairl, of Company A, 8Jrd Chemical 
Battalion, Camp Gordon, Georgia, were together in a restaurant on Broad Street, 
in Augusta (R. 15), drinking beer. "A boy", accused Lewis, came in and started 
talking to Stewart and Rodgers (R. 13, 14, 16). Accused Williams spoke to 
Cairl (R. 18). According to Cairl; "these fellows came up * * * and :they 
started talking about women, they could get women" (R. 18). Cairl went to 
the latrine and when he returned Stewart, Rodgers and accused Williams were 
gone (R. 18). Accused Lewis had talked to Stewart and Rodgers and had said 
that there were a couple of girls "down ther~" they "could go see". They 
walked out with accused Lewis, went across the street, and turned dol'lll an 
alley., Stewart testified that at a corner, 11one of them walked around with 
a handkerchief tied on his face". Stewart continued: "This guy took our 
money and told us to get golng. We started on and I said, 'Rogers'* * *• Vie 
turned around and just as we got there they cracked us on the head" (R. 14). 
Stewart added that the man who "stepped up" had a small, shiny gun, "like 
about a .22", about the size of E',xhibit "A" which was a gun subsequently fou."'ld 
in the possession of accused Williams (R. 7, 8); that the'J took about $19 
from him; that it was accused Lewis who hit him with what he 11 took it to be 
a brick bat"; and that during the robbery he actually saw accused Lewis reach 
in his (~~ewart 1s)pocket and take some money out (R. lJ-15). Rodgers, a~er 
relating that accused Lewis came in when Stewart, Cairl and he were drinking 
beer, and talked of the availability of some girls, testified: ~ffe went on 
out, and went about a block*** and got to a little alley and another guy 
walked out with a gun and said, 'get them up"'· They took $46 from Rodgers. 
Rodgers stated that when he and Stewart left, accused Lewis did not go with 
them but "stayed right there", and that when he and Stewart came back "they 
were both there", "they were there together". Rogers also testified that 
accused Lewis "didn't take much hand in it until right at the last", that the 
man with the gun referring to accused Lewis, said, 111 guess I can.use that 
guy". Rodgers did not notice that the man ~th the gun searched accused Lewis. 
Whether accused Lewis took part in "the scuffle" that occurred when Stewart 
and Rodgers returned to the scene of the robbery, Rodgers did not know, "but", 
he said, "the little fellow with the gun walked beside me and about that time 
something hit me on the side of the face". He was hit on the side of the 
head and knocked do1¥I1. Rodgers added, he did not know who hit him (R. 15-17). 
Meanwhile, when Cairl came out of the latrine he did not see accused Williams 
or Stewart and Rodgers. He "had an idea" where they had gone so he "went out 
of the place and walked around the earner and everything went black". ·when 
he woke up, he thought he was in the military police jail. He ·was not drunk, 
but he had a big bump on his head and :about ~~19 was missing (R. 17, 18). 

Exhibit "A" was a .25 caliber automatic, 11a shiJzy' gun" (R. 19) which 
Private Howard F. Saunders, Company L, 22nd Infantry, had loaned to accused 
Lewis with a clip of bullets in the gun, "just before he got into trouble" 
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(R. 19, 20). This gun shown, as Exhibit '"A", to Stewart, on the stand, was 
declared by him to be similar in size to the small "shinyn gun which he 
described as carried by the man with the handkerchief over his face who 
stepped up and held up him and Rodgers (R. 14). Exhibit "A" was the gun for 
unlawful possession of which accused Williams was tried and fo'lll'ld guilty 
under Additional Charge against Private Williams and its Specification, which 
Charge and Specification are discussed under paragraph 3~ herein. 

e. .Additional Charge e.gainst Private Lewis, Specification, 
Additional. Charge against Private Williams, Specification: On the night of 
December 10, 1942, Corporal Junius P. Foxworth and Private LJodson of the 
Military Police, Camp Gordon, were on patrol duty. They went to "Jack Dempsey's 
No. 3", on Sand Bar Ferry Road about J:45 a.m. There, they questioned accused 
Williams about some blood on his blouse. Private Dodson searched accused 

· Williams "mostly for whiskey bottles in his pockets". Nothing was found at 
that time. Accused Williams was arrested and taken to the police station in 
the reconnaissance car. He was placed by himself in the rear of the car on 
the small seat right behind the driver. Foxworth and Dodson rode in front. 
A few minutes before adcused Williams was placed in the rear of the car, 
Foxworth had occasion to search the rear of the car. He turned up the seats 
to look for a piece of wire with which to make a repair to the car. He was 
positive, as a result of the search, that there was no gun in there at that 
time. w'Jhen they placed this accused in the back of the car his blouse was 
buttoned. Whe;i- they took him out of the car at- the police station his blouse 
was unbuttoned. After turnii,e accused Williams over to the desk sergeant to 
be held for investigation, the two military policemen returned '!;a their patrol 
car. Dodson flashed his light in the back seat where accused Williams had 
been seated. Then the revolver was found. It was a .25 caliber automatic, 
small and nickel-plated. There was one round in the chamber and five in the 
clip. Received in evidence it was marked Exhibit 11A11 • '.twelve minutes elapsed 
between the- time accused Williams was placed in the car and Exhibit "A" was 
found. No one other than accused Williams had been in there during that 
period. The car had been left alone "but some other M.P.s were standL~~ out 
in front". Within seven to eight feet of the car were a city policeman and 
a sergeant from the air base. All the windoWB of the car were up 'except the 
back right window. After leaving the police station, Foxworth and Dodson 
went back to Jack Dempsey's No. 3 and then to a place called 11Nicholson•sn. 
a.t the latter place, they found accused Lewis. ·He was searched and a black
jack was found in his possession, Exhibit "B" (R. 6-10). 

4. Accused Lewis testified in his own behalf. He said that on December 
$, he went to A11gusta. He met tlu-ee women on Broad Street. They asked if he 
could get somebody to go out with•them. He said 11ye3 11 and went to a cafe and 
two boys were sitting at the counter drinl<;:ing beer, "the two boys*** was 
the two out here just a few minutes age. ***Rodgers is one of them" (R. 25). 
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He asked them if they wanted to go out. He said he had some women. They 
assented and the three left and walked down the street where accused had 
told the mmen to meet him. They stepped around a corner and "the guy" 
stepped out with a b'Un and said "hands up". They were told to w.rn around 
and t~en were robbed. Accused lost four one-dollar bills. Continuing, 
this accused related that after the robbery he w~s told to stand there, that 
he could be used, and the other two were told to go on. They started off 

· and got twenty or more feet away when theycame back, at which time· "some 
guy stepped around the corner real quick and knocked one down and swung on 
the other" (R. 26). This accused said he was not with accused Williams at 
all on the night of December 5 (R. 27). Accused Lew.is then testified that 
on December 9 he went to town and met a fellow in a cafe by the name of 
BrolV!l • .brown was sittine at the bar "pukine into a spitoon" (R. 26). 
Accused Lewis and Brown got acquainted. Brown had left a blouse some place 
to cet fixed. They walked down there and it was not ready. They went to a 
place called the "Tropical Spot 11 • There, 3rown got into an argument with a 
negro and accused Lew.is left Brown. A little later a. negro accosted him and 

. asked for some money. A fight ensued and this accused hit the neero in the 
face and got blood all- over his hand. He then took two blackjacks from the 
negro, one of which was found on him when he wes arrested at Nicholson's. 
After the fight with the negro, accused Lewis said he walked up Broad Street 
to a place called 11Gaddy1 s 11 ar.d met accused Williams. They went to Jack 
De¥ipsey1 s, where accused Williams 'wa·s arrested. He then went to Nicholson• a 
where he was arrested. Accused Lewis stated that on the night of December 4, 
he and accused Williams went to town tobether and stayed together all the 
tb1e. They did "much of nothing" (R. 26) and returned to camp about 10 or 
11 o 1 clock. Shown the eun, Exhibit "A", accused Lewis denied he had ever seen 
it "before the E.P.s showed it" to hi'll (R. 27). On cross-exam:Lriation, this , 
accused again denied that he went to town with accused Williams on December 5 
(R. 25-27). 

Accused Williams testified that on December 4, after dark, he and 
accused .Lewis went to town together. They "messed around", "lli.dn' t 4o very 
nruch", and "came back to camp * * * around eleven 0 1 clock * * * got back to 
the company before midnight" (R. 23). He said that he did not remember where 
he was ·on December 5, excEipt he was not with accused Lewis that night. On· 

·December 9, he testified, he signed out and left camp sometime after 5 o'clock. 
He went to "Buddy's", a little liquor place. He stayed there JO or 40 minutes 
and went to the "Belmont Restaurant" for supper. He then went to the "Deluxe 
Grill" in the 500 block on Belmont Street. He went to several other places 
and finally met accused Lewis at Gaddy' s. From there they went in a cab to 
Jack Dempsey's. While there, Foxworth came in, asked him about some blood on 
his blouse and placed him under arrest (R. 22-24). 

First Lieutenant James K~p, Company L, 22nd Infantry, Camp Gordon, 
testified for accused Lewis. He regarded him a 'Willing 110rker and an average 
soldier who had never given any special trouble. He had been with Company L, 

- 6 -



(28.3) 

22nd Infantry, since June, and did not recall ever having given accused 
Lewis company punishment. He had never received any complaints about him. 
(R. 20-21). 

I
5. a. There was ample evidence to justify the findin~s of guilty 

against accused Lewis on each Charge and Specification. He was identified 
and proven an accessory to the robbery alleged in the original Charge and 
its Specification. He not only lured the victim to the scene but went through 
his pockets while his accomplice stood by with a gun. Accused Lewis was 
recognized and identified as one of the two assailants and robbers of the 
civilian, Tabb, as alleged in the Additional Charge against Privates Lewis 
and Williams, Specification 1. There was force employed, a hand held over 
the victim's mouth and t~ threat of an instrument that looked like a gun. 
The fact that the accused said "Don't holler, we are not going to hurt you, 
we just want your money", did not neutralize the threat of apparent, present 
ability to use force, if necessary, to accomplish the larceny. This was con
strued, and so· intended, to mean: "Ee goodl And we shall not hurt you. n 
With respect to the robbery of Stewart and Rodgers, as alleged in Specifications 
2 and 3, respective:cy, of the Additional Charge against Privates Lel'lis and 
Williams, accused Lewis was identified by both Stewart and Rodgers as a 
participant. It was he who enticed the victims to the place where the robbery 
was consummated. Both agree that after the robbery he remained behind lVith 
the masked accomplice. And Stewart testified that he saw accused Lewis reach 
in his, Stewart• s, pocket and that when he and Rodgers came back it was Lewis 
who hit him with something like a brick. As to the Additional. Charge against 
Private Lewis, and its Specification which alleged that he- did "wrongfully 
and unlawful:cy carry a concealed weapon, to wit, a blackjack", the evidence 

·is clear that a blackjack was found in his possession, or on his person, at 
around 4 a.m. on December 10, 1942. Besides, he pleaded guilty to this 
·speci.f.i.cation and Charge. 

b. Accused Williams was found guilty of the Additional. Charge against 
Privates-Lewis and Williams and each of its three Specifications. The evidence 
was suf.f.i.cient to justify such findings. The three Specifications each charge 
robbery. The proof as to the corpus delicti of the three robberies has been 
discussed herein. As ·to the question of whether, in these several. robberies, 
accused Williams was an accessory: In the robbery of the civilian, Tabb, 
accused Williams was one of the two men who ran up,. overtook Tabb, stopped him 
and ordered him to deliver. He was recognized a-id identified at the trial.. It 
does.not appear.which one of the accused carried the instrument that looked 
like a gun, which one put his hand over Tabb•s·mouth, which demanded the money, 
or 1'hich went through his pockets. Both of the accused are proven to have come 
tbgether, to have stood by together, to have acted together, to have gone away 
together. The act of one was the act of both. They were acting jointly. The 
two who robbed Stewart and Rodgers, as alleged in Specifications 2 and 3, were 
acting jointly. The act of the one, the force employed b,y one, was th.at o.f 
the other. It is clear that accused Williams was the robber who wore the hand
kerchief over his face. Accused Lel'lis and Williams both came into the restaurant 

/ 
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about the same time. '\\'hile accused Lewis was talkine "women" to Stewart 
and Rodgers, accused Williams was discussing ;the same subject with Cairl. 
It appears clearly that while Cairl was in the latrine, accused Lewis had 
departed with Stewart and Rodgers to keep a rendezvous which proved dif
ferent than that which had been promised. 'Vi'hen Cairl returned, accused 
Williams had also departed. He had arrived nth accused Lewis and departed 
at the same time.· It was he who rea;ipeared and particjpatedin the robbery, 
using the small, shiny revolver. , This revolver had be"1n 102.ned before the 
crime to accused Lewis. It was found after the robbery in the possession 
of accused Williams. To recapitulate:~ revolver is loaned to accused 
Lewis. A sh9rt time before the robbery, accused Lewis a."ld Willia.ms eriter 
the restaurant together. A few minutes before the robbery, accused Lewis 

.is 'known to leave the restaurant in the company of the two victims; and 
accused Williams is known to have left the restaurant at practically the 
same time. There occurs the robbery, in which a small, low-caliber, shiny 
gun was used by the masked robber. Later, this revolver is fotu1d on accused 
Williams. The gun loaned to accused lewis, transferred to accused Williams, 
and found in.Williams' possession, turned out to be a .25 caliber small, · 
nickel-plated automatic. As alleged in the Additional Charge age.inst 
Private Williams and its Specification, accused Williams had in his pos
session at the time and place specified a .25 caliber automatic pistol. 
When accused Williams was arrested and cursorily searched on the morning 
of DecembeP 10, 1942, no pistol was found. If it was on his person at that 
time, as it later proved to have been, its discovery escaped that search be
cause it was concealed. That it was in his possession is proven. Accused 
Williams was put in the back se·at of a car where a search, just made, proved 
there was no gun. ·when this accused got into the car his blouse was buttoned. 
When he got out his blouse was unbuttoned.. Almost immediately afterwards 
the gun was found in the back of the car. No one had been there save ac
cused Williams. Further, that gun was proven to have been recently loaned 
to accused Lewis, a soldier in whose company accused Williams had admittedly 
been during the evening. Accused Lewis had not .been near the car. 

6. The offenses charged under Specifications 2 and J, Additional 
Charge against Privates Lewis and Williams, do not constitute, legally, 
an improper nmltiplication of charges•. True, the robbery of Stewart and 
Rodgers, separately specified, occurred at· the same time and place. The force 
employed to accomplish both robberies was one and the same act. Had the of
fense charged been larceny, there,should have been only one Specification em
ployed {MCM, 1928, pa.r. 27). Rob~ery, however, involves a trespass, in 
part, against the person, force against the person. In C. M~ 192409 {1930) 
the accused in attempting to escape fired at his pursuers as a group and 
with the purpose·of strikine; myone of them. There the Board of Review 
held that separate specifications alleging assaults as to each man fired 
upon were proper, although the offenses arose out of the same transaction 
and resulted from the same shots. However in that case, which involved 
three specifications each charging assault "with intent to commit.a 

- felony, viz., kill", the. maximum conf.i,nement at hard labor was sixty years 
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and the court imposed only ten years, which was reduced to five years b7 
the reviewing authority. The court, there, undoubtedly treated the trans
action as one offense. 

In the present case, accused Lewis was found guilty of four speci-' 
fications charging robbery. He was sentenced to confinement for forty -:-, ears, 
the maximum period being ten years for robbery. Similarly, Williams found · 
i;uilty of three specifications charging robbery was sa'1tenced to confinement 
for thirty years. 

Under the circumstances, for the purpose of punishment, the Board 
of Re,riew is of the opinion that the robberies of Stewart a11.d Rodgers charged 
in Specifications 2 and 3, respectively, of n.ddi tional Charee against ,Lewis 
and viilliams, are substantially one transaction and have bee:. made the basis 
for an unree.sonable rrrultipUcation o.f charees. 

11If the accused is found guilty of two or more offens':?s 
constitutin~ different aspects of the same act or omission, 
the court should impose punishment onJ..:r with reference to the 
act or omission in its most important aspect '' (M.C.il., 1928, par 60). 

7. Accused Lewis, as shown by the charge sheet, is 22 years old. He 
enlisted December 10, 1940. There was no prior service. 

Accused Williams is 16 years old. He enlisted 1'ebruary 27, 1940. 
There was no prior service. 

8. The court was legally constit~ted. lio errors injuriously affecting 
· the substantial rights of the accused were cornmi tted during the trial. 'I'he 
Board of Review holdsthe record of trial legally sufficient to support the 
findings of guilty. The .doard of Review also holds that since the findings 
as to Specification 2 and 3, Additional Charge against Privates Lewis and 
Williams, relate to what is substantially one transaction, that the record 
of trial is legally sufficient to support only so much of the sentence in _ 
the case of accused Lewis as provides for dishonorable discharse, total 
forfeitures, and confinement at hard labor for thirty years, BJ1d to support 
only so much of the sentence in the case of accused Williams as provides for 
dishonorable discharge, total forfeitures, and confinement at hard labor for 
twenty years. Confinement in a penitentia.rJ is authorized by Article of 
War h2 for the offense of' robbery, recognized as an offense of a civil nature 
and so punishable by penitentiary confinement for more than one year by 
section h63, Title 18, Uni d States Cod 
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I concur in the foregoing holding because there was but one 
::t of putting in fear directed against the two victims. I a.m not pre
ared to hold that in every case where two or more people are robbed at 
he same ti.Cle and place the maximum confinement is ten years. If, for 
xample, at the same time and place a robber should hit A and B over the 
ead with the butt.of a revolver and injure each severely, it would seem 
mproper to limit the court to the maximum punishment permitted in a 

. ·obbery involving violence toward A alone• 

\F4}GL,er,?. ~,m, ·Judge Advocate. 

I 

I 

, 
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lat Ind. 

MAY 1 1 194,3
War Department, J.A.G.O., - To the Commanding 
General, 4th Motorized Division, Camp Gordon, Georgia. 

l. In the case of' Privates Charlie W. Lewis (14027900) and 
!Avesta E. Williams (7003889), both ot Comp·a.ey L, 22nd Infantry,·· 
attention is invited to the foregoing holding by the Board ot Review 
that the record of trial is legally sufficient to support only so much 
of the sentence as to acouaed Lewis as provides for dishonorable dis
charge, forfeiture of' all pay and allowances due or to become due, 
and oonf'inement at hard labor for thirty.years, and legally sufficient 
to support only so much of the sentence in the oase of accused Williams 
a.a provides for.dishonorable discharge, forfeiture of all pay and al
lowances due or to become due, am confinement at hard labor for twenty 
years, which holding is hereby approved. Upon vacation of so much of 
the sentence in the case of accused Lewis as is in excess of dishonor
able discharge, forfeiture ot all pay and allowances due or to become 
due, and confinement at hard labor for thirty years, and upon vacation 
of so much ot the sentence in the case of accused Williams as is in 
excess of' dishonorable discharge, forfeiture of all pay and allowances 
due or to become due, and confineUlnt at hard labor for twenty years, 
you will have authority to order the exeoution of the sentences. 

2. When copies of the published order in this case are forwarded 
to this office they should be accompanied by the foregoing holding and 
this indorsement. For convenience of reference and to facilitate at
taching copies of the published order to the record in this ca~e, please 
place the file number of' the record in brackets at the end of the pub-
lished order, aa i'ollowaa 

(CM 231710). 

~on c. Cramer, 
Jtajor General,_ 

1 Inol. "'. 
MAY l L. ~3 AM Record of trial. 

The Judge Advocate General. 
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WAR DEPARTMENT (289), 
Army Servioe Foroes 

In the Office of The Judge Advocate General 
Washington, D.C. 

SPJGK 
CM 231727 

U N I T E D S T A T E S ) NEW YORK - PHIUDELPHIA SECTOR, NACF 
) 

v. ) Trial by G.C.:M., oonvened at 
) Fort I:fa.noock, New Jersey, 

Firat Lieutenant JOSEPH B. ) February 11, 1943. Dismissal. 
VlALTON (0-331845), ·Dental ) 
Corps. ) 

OPINION of the BOARD OF REVIEW 
LYON, HILL a.nd ANDREWS, Judge Advocates. 

1. The record of trial in the cue of the officer named above has 
been examined by the Board of Review and. the Board submits this, its 
opinion, to The Judge Advooate General. 

2. Accused waa tried upon the .following Charge a.nd Speoificationsa 

CHARGE• Violation of the 96th Article of War. 

Specification 11 In that First Lieutenant Joseph Bernard 1ialton, 
Dental Corps, Medical Detachment, 245th Coast Artillery (HD), 
was at Fort He.noock, New Jersey, from on or about December 
16, 1942, to on or about December 22, 1942, unable to per
form his official duties as a result of over illdulgenoe in 
alooholic liquor this to the prejudice of good order and 
military discipline. 

Specification 21 In that First Lieutenant Joseph Berna.rd Walton, 
Dental Corps, Medical Detachment, 245th Coast Artillery (ED), 
was at Fort Hancock, New Jersey, f'rom on or about January 16, 
1943, to on or about January 23, 1943 unable to perform hia 
official duties as a result of over illdulgence in alcoholic 
liquor this to the prejudice of good order and military dis
cipline. 

Accused pleaded not guilty to the Charge and Specifications. He "8.8 found 
guilty of the Charge alld Specification l thereof and guilty of Specification 
2 "except the worda and figures 'January 23, 1943 1 J aubatituting therefor 
respectively the words and figures 'January 19, l943'J of the excepted 
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words, not guilty; of the substituted words, guilty". Evidence of one 
·previous conviction by general court-martial for being unable to per

form his official duties during two ssparate periods as a result of 
overindulgence in alcoholic liquor, in violation of Article of War 96, 
wa.s introduced. He was sentenced to be dismissed the service. The 
reviewing authority approved the sentence and forwarded the record of 
trial for action under Article of War 48. 

3. The evidence shows that accused was a member of the Dental Corps, 
assigned to the Medical Detachment, 245th Coast Artillery (R.36,37). .Ml.jor 

· Thayne 1'Jo~ua, 1225th Dental Corps, testified that the Dental Corps was 
on duty from 8 a.m. 11unti 1 we finish at night, until 4 aOO o'clock", but 
when asked, "Are you not on duty twenty-four hours?", he replied, "Yes, 
sir" (R.15). 

On the morning of December 16, 1942, Major Herbert Wendelken, 
.Medical Corps, Commanding Officer of the Medical Detachment, 245th Coast 
Artillery (R.8; Pros. Ex. A), saw accused in bed in his quarters. In 
the opinion of Major Wendelken accus_ed was "under the influence of al
cohol" and "unfit for duty" from "over induigence in alcohol" (R.9). 
Summoned to· "look at" accused, Captain A._Van Buskirk, Medical Corps, 
Medical Detachment, 245th Coe..at Artillery, went to accused's barracks 
about 10 a.m. and found accused asleep. Captain Van Buskirk aroused 
accused. He testified that accused was· "not in oondition to report for 
duty", "not able to perform his duties 11

, and "apparently under the in
fluence of liquor" {R.13,14). Accused.was ta.ken to the station hospital, 
where he remained until December 22 (R.9,13; Pros. Ex. A). Lieutenant 
Colonel Logan M. Weaver, Medical Corps, Station Hospital, Fort Hancock, 
New Jersey, testified that accused was hospitalized for acute alcoholism 
and that from December 16 to 22 he was incapa.~le of performing his duties 
because of a.cute alcoholism (R.33,34). 

With reference to Specification 2, ~jor Vfendelken testified 
that accused was on pass and that when he returned he was 11\Jilder the in
fluence of liquor" (R.9). Although witness referred to the date as 
January 16, 1943, he testified subsequently th.at the date was "approx
imate" (R.10), e.nd undoubtedly accused's return fran his pe.u was before 
January 16 a.nd apparently was .January 13, 14., or 15 {R.14). Witness 
stated that on the morning after accused's return, accused was "unable 
to do any duty" and that witness "left him in quarters" (R.9). In the 
opinion of witness accused was "unfit for duty" from "overindulgence in 
aloohol 11 (R.9}. When witness returned to accused's quarters "that 
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evening", aocused apparently had imbibed more liquor. Witness then had 
e.coused's meals sent over to him, 11 think:ing that he might oome out of it", 
and he 11did seem to snap out of it11 

, but ''was hospitalized again for the 
same thing" (R.9). 

On Saturday, January 16, in the evening (R.16), Uajor Mc15anus 
saw aocused at the Officers'· Club Bar. As accused came toward :Major 
I,iclf.ianus, apparently wishing to speak to him, Major MoMan.us noticed that 
accused's eyelids 11drooped 11 , and that he was "a little bit wobbly and 
unsteady on his f'eet 11 (R.15). Accused was "weaving", not "limping" 
(R.16 ). Major ii.:ciiiian.us testified further that when accused spoke, he 
11did not articulate clearly" and "was not able to carry on an intelligent 
conversation" (R.15). In witness' opinion, accused was not fit for duty 
and was drunk (R.15). 

On instructions from Lieutenant Colonel Weaver (R.15), Major 
McManus called Captain Nelson J. Dente, Medioal Corps, 245th Medical 
Detachment, who was Medical Officer of the Day on January 16 (R.17), 
and d{rected Captain Dente to go to the barracks and take acous ed to 
the hospital. Arriving at the barracks about ten minutes after the 
call, Captain Dente found accused in bed. He told accused that he had 
come to take accused to the hospital and requested him to dress. Accused 
dressed himself and talked in an intelligent manner, although he did not 
want to go to the hospital and considered it unnecessary. Captain Dente 
examined accused thoroughly. He discovered an injury to the knee, a.bout 
which accused complained, and in his opinion accused "was not fit for 
duty" because 11under the influence of alcoholic beverages" (R.18,19). 

Upon arrival at the station hospital accused was examined by 
Captain Mitohell Oestreich, Medical Corps, 1225th Medical Detachment, 
the officer of' the day. Although Captain Oestreich found accused in 
11high spirits," he stated that accused "seemed to be able to control his 
faculties" (R.20). Captain Oestreich ordered a blood test to determine 
the alcoholic content of' the blood, but h~ did not supervise or make the 
test himself (R.20,21). Apparently the blood was sent to the Second 
Service Command laboratory for a determination of the alcoholic content. 
There was introduced in evidence without objection a copy of the report 
from the Second Service Command laboratory, apparently signed by "S. 
Stern11 

,· a laboratory technician (R.22,24.1 Pros. Ex. C). This report re
vealed an alcoholic content of 2 milligrams per 1 cubic centimeter of 
blood (R.20,21,22; Pros. Ex. C). Captain John R. Gannon, Medical .Corps, 
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Headquarters Detachment, 245th Coast Artillery, testified that a 1.hjor 
James J. Simmons, in his "laboratory procedure for the United States 
Army11 

, has set the normal quantity of alcohol as 1.3 milligrams per 
cubic centimeter of blood (R.22). He testified further that according 
to the standard set by 1Iajor Simmons, accused was drunk (R.22 ). How
ever, he stated that the reaction to a given number of drinks differs 
with the individual and that he had no opinion relative to accused's 
condition based on his own knowledge, since he had not done any work 
in this field "on his ovm" (R.23 ). Lieutenant Colonel heaver testified 
that from January 16 through 19 accused's incarceration in the hospital 
was due to alcoholism and overindulgence in alcoholic beverages, by 
re~son cf which accused was incapable of performing his duties. His 
retention thereafter resulted partially from a knee injury (R.33,34). 
On January 17, witness told accused that the latter was unfit for duty 
(R.35). Accused was released from the hospital on January 23 (Pros. 
Ex. A). 

The defense introduced no evidence relating to Specification 
1. With reference to Specification 2 the defense produced evidence 
that on January 16 accused drank two or three Scot~h and sodas at the 
Officers' Club bar and purchased a pint of rye whiskey which he took 
with him (R.27-30; Def. Ex. 1-6). He left the club four or five 
minutes af'ter receiving the bottle of rye (R.30). Private John·A. 
Riley, 245th Coast Artillery, bartender at the Officers' Club, testified 
that he formed no opinion with reference to "the sobriety" of accused 
"on that evening" and that had accused been "particularly under the in• 
fluence of liquor", he would have noticed it (R.30,31). 

4. It thus appears th.at the evidence relating to Specification 
1 consists of statements by the three medical officers that accused 
was unable to perform his duties as a result of overindulgence in al
coholio liquor. The testimony of 1.Ia.jor Wendelken and Captain Van 
Buskirk relates solely to December 16; th.at of Lieutenant Colonel 
Weaver covers the period from Deoember 16 to 22. &jor ','iendelken and 
Captain Van Buskirk saw accused. They did not state the facts upon 
which their conclusions were based. This omission did not render their 
testimony incompetent. 

The rule is stated by Wigmore as follcw;s 1 

"• * * there is no principle and no orthodox practice which 
requires a witness having personal observation to state in ad
vance his observed data before he states his inferences from 
them; all that needs to appear in advance is that he had an 
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opportunity to observe and did observe, whereupon it is proper 
for him to state his oonclusions, leaving the detailed grounds 
to be drawn out on cross-examination•••" (italics author's) 
(7 Wigmore, Evidence, 3rd ed., P• 20). 

In accordance with the foregoing rule, the testimony was properly 
received and considered by the court. Since the witnesses were medical 
officers, they were qualified to give their opinions with reference to 
the .subject matter. 

The testimony of Lieutenant Colonel Heaver presents an addi
tional problem. Although he wa.s on duty at the station hospital, it 
did not definitely appear in evidence that he ever saw accused during 
the latter's sojourn there. It is entirely possible that his opinion 
was based upon the reports of other persons. We turn again to Wigmore 
for the rule. He writes s 

"Observation of the matters to be testified to is a.n 
essential conception in the qualifications of every witness 
without exception•••" 

"• • • since the probabilities a.re all against a particular 
person, out of all persons, having been one to observe the 
particular matter in hand, it cannot be assumed that he is 
one of the few admissible persons, and his qualifications u 
to observation, or knowledge, must be ma.de to appear before
hand. Such is the generally accepted rule. 

"Hence, the witness, before he refers to the matter in 
hand, must mruce it appear that he had the requisite oppor
tunities to obtain correct impressions on the subject • • •" 
(italics author's). 

'~iVhere this preliminary inquiry is omitted, the opposing 
counsel cannot af'tenrards object to it as a technical viola
tion of rules; this is usually placed on the theory that the 
knowledge may be presumed, but it is more correct to place it 
upon the rule••• that a failure to make objection at the 
proper time is a waiver of the objection. Yet where the sub
sequent oourse of the examination develops a total lack of 
opportunity of knowledge, no doubt the testimony :may be struok 
out, on the ground that the waiver was merely of the require
ment of the preliminary burden of proof, and not of the sub
stantial qualifications of the witness" (italics author's) 
(2 ~Vigmore, Evidence, 3rd ed., pp. 756,758). 
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Under the above rule, the testimony of Lieutenant Colonel Weaver 
was incompetent unless failure to objeot to its admission constituted a 
waiver of the irregularity. As remarked by Wigmore, the failure to ob
ject would amount to a waiver in a civil court, but:mili.tary law- surrounds 
an accused with more firm safeguards. The bianual for Courts-Martial 
exemplifies this viewpoint in prescribing that "a mere failure to object 
does not amount to a. waiver except as otherwise stated or indicated in 
this ma.nual" (par. 1260, M.C.M.). The defense did not object to 
Lieutenant Colonel Weaver's testimony. Nothing in the :Mmual specifically 
provides that a. failure to object under such ciroUID3tances amounts to a 
waiver. Consequently, the failure to object did not constitute a waiver 
and the evidence was incompetent. 

Although the record fails to reveal direot evidence that accused 
had any specific duties on December 16 and the ensuing days, the duty 
hours of Dental Corps officers were in evidence, and this faot, together 
with the statements by 1.Ia.jor Wendelken and Captain Ve.n Buskirk that a.o
cused was unfit for duty, suffices as proof that there were duties to be 
performed, if suoh proof be neoesse.ry - a point which will be considered 
subsequently. December 16 fell on a "iiednesday and the Board of Revie,r 
has no doupt that there were duties a.waiting accused. The specif'io 
duties for the performance of which aooused rendered hillll3elf unfit need 
not be alleged (sec. 454(91), Dig. Op. JAG 1912-40) and in the opinion 
of the Board of Review they need not be. proved in detail. 

The evidence of Lieutenant Colonel Weaver being incompetent, 
there remains only the evidence of hla.jor Wendelken and Captain Van 
.Buskirk, for although the morning report was competent to prove the 
date of a.ooused's release from the hospital, no inference may be drawn 
from it as to the reason for his protracted st9¥. The evidence of the 
two officers referred to was clear aJXl uncontradicted that on December 
16, 1942, accused was unable to perform his official duties as a result 
of overindulgence in alcoholic liquor, as alleged. Although, as noted, 
Lieutenant Colonel Wea.ver!s testimony was incompetent, its admission 
did not constitute prejudicial error, for it was merely corroborative 
and the remaining' evidence was sufficiently compelling to warrant the 
finding of guilty. Failure to prove accused's unfitness for the whole 
period alleged is not fatal error. The variance in time is immaterial 
(CM 230201, Eubanks). 

5. With reference to Speoifioation 2, lfajor Wendelken's testimony 
shows that on e. date shortly before January 16, accused returned to his 
station under the influence of liquor and that on the next day he was 
unable to do any duty and was unfit for duty f'rom overindulgence in 
a.looholic liquor. This testimony was not controverted. January 16 
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falling on a Saturday, accused's unfitness immediately prior thereto 
must have occurred on an ordinary duty day, and the remarks relative 
to proof of duty, ma.de in discussing Specification 1, apply. 

Because of the confusion in dates resulting from 1fa.jor 
1fondelken's testimony, it cannot be said that the prosecution proved 
accused's failure to perform his duties during the ordinary duty 
hours on January 16. However, the prosecution proved that he had over
indulged and as a consequence was unfit for duty on the evening and 
night of January 16 and that his unfitness continued into Sunday, 
January 17. Proof of unfitness for duty· on the latter day rests upon 
Lieutenant Colonel Weaver's testimony that he saw accused and told him 
that he was unfit for duty. Implicit in this testimony is the fact 
that in Lieutenant Colonel Weaver's opinion accused was unfit for duty. 
The evidence of the defense witnesses with referenceto accused's con
dition on Saturday evening is insufficient to controvert the clear 
and convincing evidence of the prosecution. 

There is no evidence that the regular duty hours of the 
Dental· Corps applied to Sundays, and accused's unfitness on Saturday, 
January 16, occurred after regular duty hours. However, Major 1JoManus 
testified that the Dental Corps unit was on duty 24 hours a day. Ap
parently this meant that the members of the organization were subject 
to call at all hours and on all days. Under Article of Yiar 85, certain 
officers, by reason of their official positions, are considered con
stantly "on duty", and therefore drunkenness upon their part automatic
ally becomes drunkenness on duty even though the drunkenness occurs 
outside the routine hours of duty (par. 145, M.C.1:. J CM 230201, Eubanks). 
The medical officer of a post comes within this category (Dig. Op. JA.G, 
1912, P• 127). The theory underlying the rule is that the very nature 
of the particular officer's job makes it imperative that he be con
tinuously on call. The testimony of Major Metia.nus places the officers 
of accused's dental unit within the 24-hour duty class. Like medical 
officers, they must be fit at all times to respond to calls. Article 
of War 85 is a serious offense, carrying mandatory dismissal among its· 
punishments. If being on call 24 hours. a day satisfies the definition 
of "on duty" in Article of War 85, it should with equal logic satisfy 
the definition of "duty" or "duties" in the offense of being unable to 
perform one's duties by reason of overindulgence in alcoholic liquors 
under Article of War 96. In each case it is enough that the position 
of the officer carry with it the requirement of constant readiness for 
a specific duty. If by rea.,on of overindulgence in alcoholic liquor 
an officer on 24-hour duty unfits himselr for a duty to which he is 
subject to call, he is guilty of the offense charged in the present 
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case. That accused put himself in that condition on Saturday evening and 
remained in the same state on Sunday is undisputed. 

Except for his testimony relating to Sunday, when he saw ac
cused, Lieutenant Colonel Weaver's testimony was incompetent for reasons 
already explained. There was no competent proof that by reason of over
indulgence in alcoholic liquor accused was unable to perform his official 
duties on Monday, January 18, or Tuesday, January 19, as found by the 
court. True, he remained hospitalized during those days, but so far 
as appears, that may have been due to any one or more of a nzy-riad of 
reasons. There is no presumption that the cause of his Saturday and 
Sunday indisposition carried over to the ensuing days. This is espe
cially true because the evidence of accused's condition at the time 
of his admission to the hospital on Saturday night indicates that his 
drunkenness was not of an extreme degree. 

Clearly, then, the evidence shows that shortly prior to Jan
uary 16, 1943, and on January 16 and 17, accused was unable to perform 
his official duties by reason of overindulgence in alcoholic liquor in 
violation of A.rticle of Yvar 96. As in the case of Specification 1, the 
variance in dates between the findings and the proof is illlma.terial and 
does not affect the validity of the findings. · 

6. The report of the blood test (Pros. Ex. C) was properly admitted 
in evidence under an exception to the hearsay rule to the effect that 
an official statement in writing is admissible when the person ma.king 
it had the duty to knC1"i' the matter so stated and to record it (par. 
117 a, M.C.M. ). Although it was not affirmatively shown that 11S. Stern, 
Tech7 2nd s.c. le.b. ", who apparently signed the report, ha.d the duty to 
know the matter so stated and to record it, the inference is inescapable 
that he, a technician, was the person who :made the test and wrote a 
report of it. The report was authen.ticated by "J. Gannon, Capt.,Y.c.". 
Thia was Captain John R. Gannon, Medical Corps, .245th Coast Artillery, 
Fort Hancock, New Jersey, who identified the document as a witness. 
It does not appear that he was the custodian of the original, as re
quired by paragraph 116a, Muiual for Courts-Martial, but improper au
thentication is waived unless objected to (par. 116a, M.C.M.) and there 
was no objection in the present case. -

· 7. In the opinion of the Boe.rd of Review Captain Gannon's reference 
to Major Simmons' treatise about blood tests was improper. It is true 
that an expert may testify to knowledge which he has gained from a study 
of standard treatises on'the subject, but it is essential that he be 
sufficiently experienced in the general subject to be able to estinl.te 
the probable soundness of the views expreased by the author (2 Wigmore, 
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Evidence, 3rd ed., sec. 665b). By Captain Gannon's frank admission 
he had done no work of his own in the field and therefore did not 
cOllle within the principle stated. Furthermore, his reference to 1ajor 
Simmons' work did not disclose that the latter stated categorically 
that an alcoholic content of.2 milligrams of alcohol per one cubic 
centimeter of blood necessarily proved drunkenness. However, Captain 
Cannons' testimony and reference to Major Sirmnons' manual did not 
prejudice accused. At most, the evidence was merely cumulative, and' 
the court itself recognized the flimsy nature of the testimony by 
pointing out that the reference to the manual constituted hearsay 
and that the court wanted witness' own opinion (R.24). 

8. In connection with Specification 1 there was admitted in evi
dence without objection a clinical report authenticated by Captain 
Gannon, reciting accwied's admission to the hospital on December 16, 
and containing a diagnosis of alcoholism, acute and chronic (R.22, 
24; Pros. Ex. B). This was clearly hearsay and inadmissible. It did 
not fall within.the "official report" exception for there was nothing 
to indicate that Captain Gannon "had the duty to kn()'{{ ,the matter so 
sta.ted 11 (par. 117a, M.C.M.). So far as appears, the diagnosis may have 
been ~de by some-one else. Again, however, the ev-ldence was merely 
corroborative and the error harmless. 

9. Colonel Carl J. Smith, 245th Coast Artillery, president of the 
court, stated that he was familiar with the case, had instituted the 
charges, and had formed an opinion concerning the guilt or innocence 
of accused. He was excused and withdrew (R.5). Subsequently he be
came a witness for the prosecution. He testified that shortly after 
December 22 he received a report that accused was unable to perform 
his duties due to overindulgence in alcohol (R.25). Although this 
testimony was hearsay and inadmissible,. the officers who saw accused 
on December 16 testified to the same thing and the error was harmless. 

Colonel Smith then testified that he had accused brought to 
his office. Ha told accused that he "had taken the case up with higher 
authorities and that he (accused) would not be reclassified". He also 
told accused that if accused continued such conduct "he would eventually 
get discharged before a court martial" (R.25). Vfithout doubt this tes
timony was irrelevant and improper, but since it had nothing to do with 
the issues and was merely the recital of a reprimand and warning ad
ministered to accused, the Board of Review does. not believe that it 
influenced the court or injuriously affected the substantial rights of 
accused. 
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10. ill the members of the court, together with the personnel 
of the prosecution e.nd defense, joined in a. recommendation of clemency 
addressed to the reviewing authority. The document is attached to the 
record of trial. The recommendation was that accused be permitted to 
resign from the service. It specifically stated that "no other form 
of ole:rnency11 was recommended. The reviewing authority disapproved 
the recommendation, and accused's 11201 11 file discloses that it wa.s 
dis approved by the Secretary of, War. 

Attached to the record of trial is a. letter from .accused 1s 
wife, 1Irs. Joseph B. Walton, requesting clemency. 

11. War Department records show that accused is 36 yea.rs of a.ge. 
He attended St. John's College a.nd graduated i'rc,m Georgetown University 
School of Dentistry. On May 8, 1935, he was appointed a. first lieuten
ant, Dental Corps Heserve •.He wa.s discharged from this commission on 
January 18, 1939, for failure to answer official communications. He 
was appointed a. first lieutenant, Dental Corps, Army of the United States, 
on June 17, 1942, a.nd entered upon extended active duty on July 2, 1942. 

12. The court was legally oonsti tuted and had jurisdiction of the 
person and subject matter. No errors injuriously affecting the substan
tial rights of the a.caused were committed during the trial. In the 
opinion of the Board of Review the record of trial is legally sufficient 
to support the findings of guilty and the sentence, a.nd to warrant con
firmation thereof. Dismissal is authorized upon conviction of viola
tion of Article of War 96. 

Judge Advocate. 

Judge Advocate. 

Judge Advocate. 
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1st Ind. 

War Department, J~A. G.O., JUN - To the Secretary of War.
11 194-3 

1. Herew:i,th transmitted for the action of the President are the 
record of trial and the opinion of the Boa.rd of Review in the case of 
First Lieutenant Joseph B. Walton (0-331845), Dental Corps. 

2. I concur ,in the opinion of the Boa.rd of Review that the record 
of trial is legally sufficient to support the findings and sentence and 
to wa-rrant confirmation thereof. I recommend that the sentence be con
firmed.and carried into execution. 

3. Inolosed a.re a dra~ of a. letter for yom- signature, trans
mitting the record to the President for his action, and a. fonn of 
Executive action designed to carry into effect the reoo:CJ1JJ.endation 
hereinabove made, should suoh action meet with approval. 

Myron C. Cr8.ll1Br, 
Major General, 

3 Incls. The Judge Advocate General. 
Incl.1-Record of trial. 
Incl.2-Dra~ of let. for 
sig. Seo. of War. 

Incl.3-Form of action. 

(Sentence confirmed. G.C.M.O. 181, 4 Aug 194.3) / 
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WAR DEPAP.'l':'.EHT 

.A:rrrry Service Forces 
In the Office of The Judge Advocate General 

Nashington, D.C. 

SPJGN 
O.! 231757 

UNITED STA'l'ES ) 
) 

v. ) 
) 

Private JALl':::R J. BOHN ) 
(13116338), Headquarters ) 
Company, Bngineer Unit ) 
Training Center. ) 

J'Jtl 7 ' 1943· 

EIGHTH SERVICi co;:::.:AND 
ARI,iY SERVIC.:; FOf,C.35 

Trial by G.c.:~:., convened at 
Ca~p Claiborne, Louisiana, 
January 29, 1943. Death by 
hanging. 

OPINIGN of the BOA.'lfil OF lli.VII:..i"J 
CRESSON, LIPSCOl.113 and SLEEPER, Judge Advocates 

1. 'l'he record o.f trial in the case of the soldier named above 
has been examined by the Board of ·Review and the-Board submits this, 
its opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifi
cations: 

CI-IAffi:l!: I: Violation of the 92nd Article of vrar. 

Specifid.ation: In that Private Walter J. Bohn, 
Headquarters Company, Engineer Unit Training 
Center, did, at Alexandria, La, on or about 
January 8, 1943, forcibly and feloniously, 
against her will have carnal knowledge of 
Esther E. Ruttkay (Mrs Fran}:: W. ) 
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CHARGE II: Violation of the 93rd Article of War. 

Specification 1: In that Private WaJ. ter J. Bohn, 
Headqua.x:ters·company, ~ngineer Unit Training 
Center, did, at Alexandria, La, en or about 
January 8, 1943, unlawfully enter the dwelling 
cf 2nd Lieutenant Frank w. Fi.uttkay, with intent 
to co;'!l.-:dt a criminal offense, to wit,. assault, 
therein. 

Specificc1tion 2: In that Private Walter J. Bohn, 
Headq'.larters Company, Engineer Unit '!'raining 
Center, did, at Laexandria, Louisiana, on or 
about January 8, 1943, feloniously take, steal, 
and carry away lawful currency of the United 
States of ~~e value of forty-six dollars 
($46.oo), the property of Eunice B. Davy. 

I 

Before the accused pleaded to tho Charges and Specifications, the de
fense made a motion that the court inquire into the sanity of the ac
cused. After evidence had been presented in support of this motion, 
the court overruled the motion and the accused then pleaded not guilty 
to and was found guilty of all Charges and Specifications. He was sen
tenced to be hanged by the neck until dead. The reviewing authority 
approved the sentence, and forwarded the record of trial for action 
under Article of War 5o?z. The record has been reviewed as if forwarded 
under Article of War 48. 

3. '!'he evidence for the prosec1J.tion concerning the Chargesof 
housebreaking and rape as presented by the testimony of the victim of 
the alleged assault shows that at about 11 o'clock on the morning of 
January 8, 194.3, as I,irs. Esther E. Ruttkay, the wife of Second Lieutenant 
i,~rank w. Ruttkay and a bride of four months, was opening the back door 
of her apartment in Alexandria, Louisiana, to dispose of ~ome garbage, 
she saw the accused walking along the street. Upon seeing the accused 
idrs. Ruttkay decided to delay the disposal of her garbage until the 
accused had passed. The accused, however, did not pass, but ca.me up 
the steps of Ia-s. Ruttkay•s apartment and asked for a glass of water. 
At this time the door of the apartment was open but the screen door 
was closed. In order to corcply with the l'equest of the accused., :.rrs. 
Ruttkay left the accused standing on the steps and went into a room 

- 2 -



{.30.3) 

ad.joining her kitchen to get a glass. Upon returning to her kitchen, 
she found the accused standing in the room. Although Mrs. Ruttka.y 
had not invited the accused into her ,.apartment, she gave him a glass-. 
of water, thinking that he would leave after he had.drunk it. The 
accused, however, began swaying and said that he was sick. Mrs. Ruttkay 
suggested that there was a doctor across the street, but the accused 
said, •No, I'll be all right•. Mrs. Ruttkay then gave the accused half' 
a glass of milk. He then asked for another glass of water. As l:,rs. 
Ruttkay complied with this request, the accused took the glass from her, 
placed it on the table, seized her, pressed his thumbs against her . 
throat, and said •Are you going to do what I want you to do nOW1'? 
Mrs. Ruttkay freed herself and ran to the front door, but a~ she was 
unlocking it the .accused struck her in the eye. In the struggle that 
followed she kicked and screamed for help. The accused ran his hand 
into his pocket and.threatened to use a knife against her if she did 
not submit. Although he did not draw a knife Mrs. Ruttkay was afraid 
that he would kill her. The accused forced Mrs. Ruttkay to the floor 
and criminally assaulted her, accqmplishing pene~ration. The accused 
held Mrs. B.uttkay on the fld'or with her head near a stone-gas heater. 
As ·she tried to edge aVfay from the heater the accused Dwent out of 
position", and thereupon insisted that Mrs. Ruttkay take off her under- · 
clothes. The accused, however, proceeded to take them off himself. 
Mrs. Ruttkay then pleaded with him to permit her to get a cold wet-. 
cloth to place over her bruised eye. By promising that she would let 
him do whatever he wanted to do,. she induced him to let her get up. 
The accused then handed ?Jr::J. Ruttka.y the glass of water and threw her 
a towel. As she was placing the towel over her eye and watching the 
accused in a mirror, she suddenly dashed through the front entrance, 
ran to her neighbor and requested her aid (R. 24-.'.32, 6.'.3-64). Later 
during the same day, the military police brought the accused to 1'.:.rs. 
Ruttkay and she.at once identified him as the person 'Who had assaulted 
her stating when the accused was presented, !'That is the man• (R. 29). 

The testimony of Hrs. Ruttkay co..;icerning he;r ·spontaneous 
recognition and identification of tho accused was corroborated by the 
testimony of three witnesses who were present at the tima she first 
identified him (R • .'.37, 42, 47, 48, 49). · 

'!'he testimony of Mrs. Ruttkay showine the: struggle which she 
had with the accused in her apartment was corroborated by the testimony 
of Mrs. Minnie Lindsey, who.was in ~ adjo~g apartment at the time • 
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~.ir~. Lindsey testified that on the occasion in question she heard 
so:teone kicking the door, strugiling, screaming, and. beg ;ing for help 
in :.r.rs. l:uttkay's apartment. She also testified thlt she heard i.:rs. 
:luttkay call out no God11 , that she ran.into the hall b:.1t that she 
-vras afraid to open the door or go into the Ruttkay aparbnent because 
she thou;;ht Lieutenant and ?.:rs. Huttkay were having a fight, that she 
then ran back into her room, and "about that time she (lx.,s. _Ruttkay) 
threw open my door and asked for help. She said there was a sol"iier 
in the house ar.J. that he had attacked her". 1.':rs. Linsday testified 
further that J..lrs. Euttkay appeared to be very frightened (H• .33-36). 

First Lieutenant Sidney Thier, the medicb.l officer, testi
fied that on January 8, 194.3, he exa'!l:i.ned 1,;rs. }.uttkay, that she had 
a marked swelling of the right eyelid, right foreooa:i, ,,m1. r1 ;ht 
temporal reGion, and that the upper lid of the right eye was bruised 
and discolorei. The medical officer testified further that althouGh 
it is sometimes possible· to determine by examination when a married 
woman has been criminally attacked, he found no evictence of such an 
attack in his examination of l5rs. Huttkay (H. 37, 40). 

'J.
1he pr::isecution, throubh the testimony of Captain P.ollert E. 

Hobbs, medical officer, presented in evidence the results of the labora
tory test determinj,n~ that the stains on the ·fly of a pair of trousers 
which were brought for examination by a sergeant from Car.1p Beuregard 
on January 8, 1943, ~howed the presence of cells and mucuous of the 
vagina of a woman• .A.lthouch. the trial judge advoc~te had stated at 
the time of the reception of thii:; testimony that he vrnul<l later intro
duce additional evidence to show to whom the tr.ousers belonged, no 
evidence was offered,to establish such ownership or to relate the 
trousers to the accused (R. 19, 20). 

' 
4. The evidence for the prosecution concerning the Charge of 

larceny (Specification 2, Charge II) shows that, in the early aftar.noon 
on the same day as the events above descrfoed, the accused inserted 
his head into the parked automobile of t:rs. l!;unica Davy, vrJ:lile it was 
parked in Alexandria, Louisiana, and asked if the car was a taxi. When 
he was told that it was not a ta..~i he backed out of the car but then 
proceeded to intrude again and as1ed11Is ":-hat a taxi behirid you?" -,Then 
1rrs. Davy had turned around to look the accused left the· car, whereupon 
;,,1.rs. Davy missed her purse, which contained ~~46 in money, a ration book, 
car keys, driver's license for New York State, and other articles 
(R. 51, 55). 
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On the same afternoon when the accused was anested by a 
member of the. Military Police it was found that he had $46 in bills 
in his possession. The accused was taken to Mrs. Davy and she identi
fied him as the person who had int!'llded into her car. The accused 
later directed the police to the place where he had thrown Mrs. Davy's 
purse. The purse and sane of its contents were reposse~sed by the 
police and subsequently identified by 1Jrs. Davy as belonging to her 
(R. 501 561 621 63). 

5. The accused., after his rights as a witness were fully explained 
to him, elected to remain silent, and no evidence was presented by the 
defense. 

6. The Specification., Charge I, alleges that the accused did, at 
Alexandria., Louisiana, on or about January 81 1943, 11* **forcibly and 
feloniously., against her will have carnal knowledge of Esther E. Ruttkey•. 
This language appropriately alleges the crime of rape, one of the two 
crimes made punishable under Article of V:ar 92. 

Rape is defined'as "***the unlawful carnal knowledge of a 
womari by force and without her consent•· (M.C.M., 1928, par. 148£). 'i1le 
Uanual for Courts-Martial, in discussing this definition, states that: 

nForce and want of consent are indispensable 
in rape; b..i.t the force involved in the act of 
penetration is alone sufficient where there is in 
fact no consent. . 

"Mere verbal protestations and a pretense of 
·resistance are not sufficient to show want of con
sent, and where a woman fails to take such measures 
to frustrate the execution of a man's design as she 
is able to, and are called for by the circumstances., 
the inference may be drawn that che did in fact 
consent. 

•It has been.said of this offense that •it is 
true that rape is a most detestable crime***; 
but it must be remembered that it is an accusation 
easy to be made, hard to be proved., but harder to be 
defended by the party accused, though innocent. 1 • 

(M.C.M., 1928, P• 165). 

5 -



(306} 

Vlhen the evidence is examined in the light of the above 
definition, and the supplemental admonitions of caution presented 
in connection therewith, it becomes apparent that the accused is 
guilty of rape as charged. · 

The testimony of i..:rs. :Ruttkay shows that at the time and 
place alleged, the accused made a violent and brutal attack upon her, 
and by the use of force, and by threatening her life succeeded ih 
having carnaJ. knowledge of her against her will. I.Irs. Huttkay testi
fied that she was afraid that the accused would kill her, that the· 
accused forced her to the floor and accomplished penetration, and that 
before the sexual act was completed she escaped from the accused and 
ran for help. 

The essentiaJ. elements of the rape regarding the use of force 
in the accomplishing of penetration, and honest resistance by the victim 
are shown not only by the testimony of 11~rs. P..uttkay, but by· several 
corroborating circumstances~ by-the physical evidence of her beaten 
and bruised eye, by the testimony of Hrs. Lindsey showing that she 
heard J.:t's. Ruttkay struggling with the accused and crying for help, 
and by the fact that when li;rs. Ruttkay ran from her apartment she was 
in a very frightened condition. 

The identification of the accused by :~s. Ruttk:ay as the 
soldier who made the ~ttack was positive and unequivocal, and was 
shown b.)I corroborating witnesses to have been made spontaneously. 

Ccnsidered in its entirety, the evidence shows beyond any 
reasonable dcubt every element of the crime alleged, a:1d justifies 
the findings of guilty. 

7. Specification l, Charge II, alleges that the accused did, at 
Alexandria, Louisiana, on or about January 9, 1943 11 -l} ;,, * unlaufully 
enter the dwelling of 2nd Lieutenant Frank 1'1. P.uttkay, with intent 
to corrudt a criminal offense, to wit, assault, thereinn. 

In order to sustain the finding of 6uilty of housebreaking 
with intent to commit an assault, as alleged above, it is necesLlary that 
the evidence shov1 that the accusci<l had a specific intent to commit an 
~ssault at the tin1e he entered the house (par. 149~ H.C.:··~., 1928)., 
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. . Colonel Wigmore., in considering the problem o! pr_oving intent 
in conne~~ion_ with ,4ou.sebreaking., has made the _following statement1 

. " • --- . .. ~ I # • '!I· •* *· * rt, for example., the charge is o! breaking · 
and entering with intent to steai., obviously 'intent• 
here signifies 'design'; or •plan•., and whatever. -
woul,d otherwise be receivable to show Design would: 

· · .. also be here receivable., . - in particular, the con
.. duct throwing light on the design of the peI'.son•s 

entrance.*** Intent as a se arate ro osition 
. for proof does not commonly exist. * * ...- Wigmore. 
.on Evidence, Third Ed • ., Vol. II., sec. 242., pp. 38, 
39). . . 

_ ., An example o! the. application of the above logic. _is pres~~ 
· · 1n\;the case of ~ v. Teeter (69 Ia. 718., Z7 N.W• ., 48~)., wherein· the 

· court stated as follows: · · 

· •* * * It o!ten Qccurs in _human experience that· 
- · the. :inere. fact 'that a particular act has been done . _ 

a.f'!ords · the ·best evidence o.ttm motive or intention · 
with which.it was . done.. If one was to break and 
enter a building-which was known to- be on fire., the . 

. reasonable.presumption trom his act would be that ; 
· ·his intenti,;in wa_s;either· to attempt thi,i extingi.u.sh- _ . 
.. · ment of the· ti.re.,-:.or _the rescue of the property o:r · - -. , 
. persona _ltl~ it~. So, it one was to be found in · · 

'.. the nigh~~ ,in thit': act ~f --b~aking into · a building . -
in' which lll¢1~'. orJ,roperty of _great value was de-::. 

, · posited/·his 89\··woul.d give very strong evidence. · · · -~ . 
.· ,: J.rideed_ of tJ1e llfotive or~ purpose which prompted it. ***• 11 

. 'Moreowr.,~ th,e.' ago~ principle ~f pr~oi,wa~ applied in the cases o£ CM 
• -.. 199369;, Davis, ~d in. CM 22080;., _Peavj:.' _ ·... , ,. , , , 

·i <~:, :--.- : ··.. Tlie erl:denc/~~: -~~ry ~{e..;i~ that the accus.ed., wi th~ut 
authority or permiss;ton., opened the screen door to the apartmnt of 
Second Lieutenant ·Frank ..J. Ruttkay >and, wrongfully entered therein: .The 
.:t'aot,that .Mrs.· Ruttkay had' gone :tro:n her baclc door to an adjoining room __ 
.'to get a glass of ·water for the accused gave. him by implication. no license,. : : 
:privilege., or·pe'rmission to opim the screen door and enter Lieutenant · 

. Ruttkayrs ,apartment. The subsequent attack which the accused made upon 

-.- , ...• 

. •, 
.- \ 

.·.' . ,·, 
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La-s. Ruttkay reveals the feigned character of the pretexts_ which 
he employed in gaining entrance to her apartment and affords a 
rational basis for the inference that the entry into the ap_artment 
was accompanied by an intent to com: it the assault actually committed. 
'.L'he evidence sustains beyond any reasonable doubt every element of the 
offense.alleged. 

8. Specification 2, Charge II, alleges that the accused did, at 
Alexandria., Louisiana., on or about January 8., 1943, "* * ·W feloniously 
take., steal, and carry away lawful currency of tr.a ·united States of 
the val~ of forty-six dollars ($46.00), the property of l'unice B • 

. Davy•• 

The offense of larceny is defined as: 

"*-* * the taking and carrying away, by trespass, 
of personal property which the trespas9er knows 
to belong either generally or specially to another, 
with intent to deprive such owner permanently of 
his property therein" (par. 149g, 1.1. c.1.1., 1928). 

'~he evidence concerning this Specification shows beyond a 
reasonable doubt that the ·accused took and carried away the purse of 
:t.:rs. l'unice B. Davy, and its content of ~~46, knowing that such pro
perty belonged to Krs. Davy., and with the intent of depriving her 
permanently of her property therein. 

9, A.s ·previously stated,. at the beginning of the trial, the defense 
moved· the court to inquire into the sanity of the accused, and presented 
in support of its motion the tectimony of two officers. At the completion 
of their testimony the motion of the defense was overruled. 

Captain Charles N. Sarlin, Medical Corps, psychiatric section., 
Station.Hospital, Camp Cl~iborne, Louisiana., tostified that on the 
afternoon of January 26, 1943, he examined the accused along with 50 
or 60 other patients. The witness testified further that he had been 
impressed by the'vague and passive answers to questions directed to tho 
accused concerning the charges against him, that the accused appeared 
to have a personality which manifested itself in inability to mix well · 

. with people, that he appeared to be in a condition "before insanity" which 
'·could break down into a form of .insanity, and that he could not say from 

'-
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his brief examina ti. on whether the accused was capable of judging right 
from wrong although he questioned·his ability to do so (R. 7-9). On 
questioning by the court., the witness stated that he based his entire 
opinion upon the vagueness of the responses made by the accused., that 
his e:x:amina tion was superficial., that he had not made a diagnosis of 
the accused's condition., and that he could not tell if the accused . 
had feigned insanity (R. 10-11). · 

Second Lieutenant Irvin Luthi; who appeared as a lay witness., 
testified that he was a personal consultant to the classification section., 

· Camp Claiborne., and that for three months he had been giving mental 
tests to persons referred to him., that he had given the accused a fl'echster 
Mental Ability Scale Test., 'Which is the official Anrry individual test., 
and that the accused had an I.Q. of 130 and a mental age of 15 plus. 
The vd.tness asserted that this score was "very superior" for a man of 
the accused's training. The witness explained further that in that 
part of the test dealing with moral character he found the accused's 
answers very disconcerting., and that he had concluded that the man 
"lacked certain moral judgment". As a lay witness he testified that 
the accused could distinguish between right and 11rOng. · He also asserted · 
that he th~ught the accused_ had made exaggerated statements to him (R. 14-17). 

Although the above evidence is clearly not of such probative 
force as to create a reasonable doubt as to the sanity of the accused., 
it 'wa·s suggestive of the desirability of his further examtna.tion. Subse
quent., therefore., to the completion of the trial., the accused was on 
February 11., 1943., examined by a board of medical offtcers detailed for 
that purpose. Under the direction of this board consisting of Major 
Leon Ferber., Captain John J. Smerznak and Captain John J. Francis., all 
of the Medical Corps, the accused was adml.tted to the neuro-psych:1..atric 
.section,' Station Hospital, Camp Claiborne., LJ:>uisiana., for a period of 
observation. In connection with the board's examination., the accused., 
on February 16., was given a narcoanalysis (hypnosis 'With intravenous 
sodium amytal) •· The board reported. the results of this examination 
and its conclusions concerning the sanity of the accused as follows, 

"In the hypnotic state the pri sonar was questioned thoroughly 
and the result of the examtnation was as follows: While being 
prepared for the examina t:1.on the patient became quite anxious 
and fearful., tears began to come from his eyes., and he said 
that he lmew what this r;as for and seemed af:raid. Under the 
influence of the medication., he said that he· had maintained 



I 

(JlO) 

an attitude of indifference and had answered questions 
vaguely to 'put a doubt in your minds about me being 
sane - - I did not want you to think I was insane - -

ju;,t wanted you to have a doubt in your minds about 
me•. At that time ho became very emotional, said he 
was afraid of hanging and knew that he had no defense. 
He said that at the advi.§.e of his defense counsel he 
had made no statement at the trial although he desired 
to explain everything in detail. Vfith further question
ing, he recounted the whole period before, during and 
after the commission of tile crime. · For about a week 
be.fore he com."ri. t ted the crime, he had been feeling 
nervous, went .AWOL and began drinking on an average 
of three or four pints a day. He said that many of 
the things that occurred dµring that ti.oo "!ere vague 
and mixed up to him. On the morning of the incident, 
he was feeling very badly and felt thirsty. He saw a 
woman walld.ng out of her house and emptying garbage in 
her yard and he asked her for a glass of water. He then 
spontaneously said .' I vrould have asked· any man for a 
glass of water because I felt so badly and was so thirsty' 
(apparently an indication that he had no intent to do wrong 
at this time). The woman then invitad him into the house 
and gave him a glass of water. 'ffilile he was drinking the 
water he noticed that her dress was well above her knees, 
the neck of the dress was cut very low, and that as she 
moved about her dress seemed to move up higher. Her 
attitude was .friendly and while he was sitting at the 
ld.tchen table drinking his water, she went into the bed 
room and bent over to make up her bed. This stimulated 
him a great deal. ¥/hen she returned to the kitchen 
she offered him a glass of milk and a sandwich which he 
accepted and they talked in a very friendly manner. _He 
had an impulse to "grab her" and this he did. He said 
she objected to the embraces and kisses, but 'awful little'. 
He then lay her on the floor and when asked did she nsist, 
he said 1not too much'. He said her cries were 'awful vreak'. 
He then asked her to 1take off her pants'. She did cey out 
several times again but he said these cries were 'awful weak'. 
He had her underclothes about half off when she jumped up and 
ran to the door. He then struck her on the left side of the 
head with the palm of his hand. Af'ter this she did not cey 
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out again, offered no resistance at·a11 except that 
before he made penetration of her vagina, she struck 
him severely on the penis. He then stated that she 
told him 'it was good'. After the act was completed 
she jumped up, cried out a few tirra s and ran out the 
front ooor. He then ran out the back door. When 
questioned about the robbery he said that he had already 
done one bad thing and that he might just as well do · ' 
another. He could offer no other reason for the robbery. 
He then decided to take a taxi cab and get out of town 
but did not wear his cap keeping it -in his pocket 'and 
because of this he was arrested by the MP•s. It was 
then that they realized that he was the soldier that 
was wanted. (His explanation for not wearing a cap was 
vague and unsatisfactory). During this exam!.nation under 
medication, he showed no evidence of being insane • 

. "On the morning of February 17, 1943, he was confronted 
by l]lembers of the board vd.th all the information he had 
given under narcosis and frankly admitted that bis behavior 
before had been feigned to put doubt •as to his sanity' in 
the minds of the examiners. His thinking was per.fectl,Jr well 
intergrated and he showed no evidence of insanity. 

"In the Psychiatric evaluation of this patient there is 
evidence of E111ottona.l conflict and instability throughout 
his past adjustment. Beginning in earl.Jr -childhood ·an un
favorable home environment contributed to his emotional 
conflicts. Much of his mal adjusted behavior in maturity 
is a result of these earl.Jr emotional difficulties. He 
himself is unaware of these conflicts which motivate his 
asocial behavior. · 

11 0PINION OF THE BOARD: (1) Prisoner WALTER J • .OOHN is 
not insane at this time nor was he insane at the date of 
occurrence of the crime on January 8, 19,4.3. 

(2) He was able to distinguish. 
between right and wrong on January 8, 19,4.3 and can also 
distinguish between right and wrong at the present time. 

- 11 - . 
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- (3) The crime being due to 
an impulsive beha'Vior., it is apparent that on the 
date of occurrence of the crime, January 8, 1943, 
he · did not have the ability to depart from the wrong 
and adhere to the right, although at the present time 
he does have the ab:1.lity to depart .from the wrong and 
adhere to the 'right." 

Thereafter on March~, 1943, the accused was again ex-
. ainined by a board of medical officers at La Garde General Hospital., 

New Orleans., wuisi~a, consisting. of :Liajor Henry w. Brosin, Captain 
George s. Ingalls., and Captain Hanson H. Leet., all of the. medical 
corps. The report of this board was approved by Colonel Williem H. 
Smith. This board presents a history of the accused as follows: 

"PRESENT ILLNBSS: The history from the patient and 
other sources indicates that.the patient's present illn~ss 
began in his childhood. He has always had a 1 hard ti.me; 1 

he has no memory of his early life e~eriences to the age 
of 8. He was restless., .UI¥1ble to concentrate for long 
periods of tina, and prefArred outdoor activities to the 
school room. He was poorly disciplined and was truant 
frequently from school, appeared in the Juvenile Court, 
Wilkes Barre., in December, 1930, in January., 1931, and 
was conmd.tted to the Kis-!v'n Industrial School for boys 
in February, 1931, for repeated truancy. 

"There was considerable conflict betwee.n the patient• s 
mother and his step.father., so that the home was usualzy' 
in a tunnoil. The patient also was in conflict with his 
step!ather and was considered to be I always in the wrong. ' 
At age 16 the patient and some other boys of his age 
spontaneously agreed to run away from home • They re
turned, however, after a few days, but during the ti.me 
they were gone the parents of the other children com
plained to the patient I s parents that he had led them 
astray. After this the patient said that he felt that 
there was 1 not any use in trying to live right; he said 
that he would •make a •bum" out of himself' and started 
on a life of self-degradation and self-destruction. He 
began to drink heavily and would consume large quantities 
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of whiskey. He had a craving for whiskey and would 
drink for several weeks at a ti.me. During these 
periods he frequently got into fights, would come 
hom::i, fly into a rage because dinner was not ready, 
destroy the furniture, and would be arrested for dis
orderly conduct on complaint of his mother. Beginning 
October D, 1938, thore is a record of eighc arrests 
for crines including hiehway robbery, robbery and ag- · 
gravated assault and battery, disorderly conduct, threata, 
capias, vagrancy, and malicious I!lischief. He s~ved 
numerous sentences in the Luzerne County Prison, the 
longest, 2 to 4 years, beginning October 25, 1938. On 
September 8, 1942 when the patient was arrested for mali
cious mischief, arrangements were made .for him to join · 
the Arrrry rather than serve a jail sentence. 11 

'\_ 

After a lengthy narration of observation concerning the ac-
cused this, Board made the follovling· findings: 

FINDIHGS: 
1. L1.acnosis: Constitutional ~dYchopatbic state; 

Criminalism; Chronic. 
2. Condi ti.on did exist prior to entry into the Service. 
3. Uas not incurred in line of duty~ was not due to 

causes incident tn the Service. 
4. The patient was sane on January 8, 1943, and is sane now. 
5. fatient understood the nature and quality of his acts 

on January 8., 1943., and does so now. 
6. 'l'he patient was legally responsible for his acts on 

January 8, 1943, and is so now. 11 

In addition to the above cr,rnminations of the accused, he was 
exaniined by Lieutenant Colonel Franklin G. Ebau1:;h, 11edical Corps, IJeuro
psychiatric Consultant, Eighth Service L.:or..mand, who summarized his 
findings as follows: 

"Summary and Diagnosis. 

"The ten-year history of truancy, vac;::i.bor..cl.ar;e, alcoholisrt1, 
stealing and various types of aggressive, provocative, anti
social conduct with a pattern of impulsivity is typical of 
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a Constitutional Psychopathic State., with Chronic 
Criminalism. From a legal point of view he is sane 
and has the abi.li ty to distinguish right from wrong 
and refrain from doing wrone. He is sane now and 
was so at the time the criminal act was committed 
Januar:r 8., 1943. He is a dangerous individual who 
'Will continue to act out his impulses in criminal 
activities. He should not have been inducted into 
the Army in the first place; and the coercive at;titude 
of the jurist (if correct)., as well as the acceptance 
of this r.1an following induction examination, is most 
reprehensible." 

While the record of this case was being revie.red in this 
office the board of officers, at the request of the Acting Assistant 
The Judge Advocate General reconsidered its original finili.ngs and 
on :rJay 20., 1943., made the foHowing report: 

11 The Board., after reconsideration., .dnds that: 

"l. . Diagnosis: Constitutional Psychopathic State; 
Criminalism; Chronic~ 

2. Condi ti.on did exist prior to entry into the ServiCE!• 
3. Was not incurred in line of duty and was not due to causes 

' incident to the se~.ce.· 
4. The patient was sane on January 8., 1943 and is sane now. 
5. Too patient understood the nature and quality of his 

acts on January 8., 1943., had the ability to distinguish 
right from wrong and to adliere to the right at the time 
of the comnission of his offense. 

6. The patient was legally responsible for his acts on 
January 8., 1943, and is so now.n 

10. Each of the xoodical reports concludes that the accused could 
distinguish right from wrong on the date upon 'Which he was examined 
and on January 8, 1943., the date of the alleged crime. Likevlise., 
each report concludes that the accused was not insane. Although Major 
Ferber and CBt)tains Smerznak and Francis in their report of February 
11, 1943, state. that the accused could not becausa of his impulsive 
behavior, depart from the wrong and adhere to the right on January 8, 
1943, the report-of Lieutenant Colonel Ebaugh, and the report of IJajor 
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Brosin and Captains Ingalls and Leet, with the approval of Colonel 
Smith, clearly and unequivocally state that the accused could on 
January 8, 1943, both distinguish right from wrong and adhere to 
the right. The opinions of the above medical experts are corro
borated in part at least, by the record of the accused's acts on 
January 8, 1943, which clearly reflect conduct of a sane indivi.dual. 
From the entire record., including the above medical reports, the 
conclusion is justifi~d beyond a reasonable doubt that the accused 
understood the nature and quailty of his acts on January 8, 1943., 
that he had the ability at that time to distinguish right from wrong 
and to adhere to the right, that he was sane and legally responsible · 
for his acts, both at the time of his trial and at the time of the 
commission of the alleged offenses. 

ll. The charge sheet shows 'that the accused is 26 years of age., 
that he enlisted on September 14., 1942., for the duration of the war plus 
six months., and that he has had no prior service. 

· 12. The court was legally constituted. No errors injuriously 
a.f'fecting the substantial ri'ghts of the accused were committed during 
the trial. In the opinion of the Board of Review, the record of trial 
is legally sufficient to support the findings of guilty and the sentence. 
A sentence of death or imprisonment for life is marrlatory upon a con
viction of rape., in violation of Article of ifar 92. 

!.~Jwl.ge Advocate. 

' 
~~qr; Judge Advocate. 
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1st Ind. 

VIar Department, J.A.a.o., JUN 1 2 1943 - To the Secretary of War. 

1. Herawith transmitted for the action of the President are the .. 
record of trial and the opinion of the Board of Review in the case 
of Private Walter J. Bohn (13ll6.3.38), Headquarters Company, Engineer 
Unit Training Center. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the findings and 
the sentence and to warrant confirmation thereof. In view of the 
nature of the crime cormnitted, and the p·revious record of the accused, 
as recorded in his medical history,of robbery, aggravated assault, 
and other offenses, I recommend that the sentence of dea~ be con
firmed and carried into execution at a time and place t.o be· designated 
by the reviewing authority. 

J. Consideration has been given to the attached letter from 
Mrs. Helen Bohn, dated :t.ra.y 24., 1943., addressed to the President and 
referred to this office by The Adjutant General. 

4. Inclosed are a draft of a letter for your signature, trans- . 
mitting the record to the President for his action, and a form of · 
Executive action designed to carry into effect the.foregoing recom
mendati"on should such action meet with approval. 

ca.. ~-o-..,,- ~ 

Myron c. Cramer, 
Major General, 

The Judge Advocate General. 

4 Incls 
Incl l - Record of trial 
Incl 2 -.Draft of ltr for 

sig. Sec. of War 
Incl .3 - Form of Executive ,. 

action 
Incl 4 - Ltr fr 11rs. Bohn., 

5-24-43 

(Sentence confinned. G.c.v.o. 151, 19 Jul 194.3) 
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WAR DEPARTMENT 
J..rmy- Service Forces 

In the Office of The Judge Advocate General (317)
Washington, D. c. 

- SPJGK 
CM 231925 

MAY 6 1943 

UNITED STATES ) 3RD AIR FORCE 

l 
) 

v. Trial by o.c.M., convened at 
Barksdale Field, U>uisiana, 

Private CHARLES R. LYONS January 15, 1943. Dishonor
(20714389), Company c, ) able disbharge and confinement 
634th Tanlc Destroyer Bat for twenty (20) years. 
talion. ~ Disciplinary Barracks. 

REVIEW by the BOARD OF REVIEW 
COPP, HILL and ANDREWS, Judge Advocates. 

. l. The record of trial in the case of the' soldier named above hs s 
been examined by the Board of Review. 

2. The accused was tried upon the following Charges and S:pecifica
tionsz 

· CHARGE Ia Violation of the 69th Article of War. 

Specification l: In that Private Charles R. ~ons, 
Co. ncn, 634th Tank Destroyer Battalion, at
tached to the 14th Co., Training Gp., Armored 
Force School, Fort Knox, Ky., having been duly 
placed in confinement at Fort Knox, Kentucky, 
on or about August 11, 1942, did at Fort Knox, 
Ky., on or about August 19, 1942, escape fromsai9 
confinement before,he was set at liberty by 
proper authority. 

Specification 2: In that Private Charles R. lv7ons, 
Co •. ncn, 634th Tank Destroyer Battalion, at
tached to the 14th Co., Training Group, Armored 
Force School, Fort Knox, Ky., having been duly 
placed in confinement at the Post Guardhouse, 
Barksdale Field, I.a., on or about September 11, 
1942, did at, Barksda+e Field, U>uisiana, on or 
~bout October 5, 1942, escape from said con
finement before he was set at liberty by proper 
authority. 

CHARGE II: Violation of the 58th Article of War. 
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Specification l: In that Private Charles R. 4'"ons, 
Co ...11C", 6J4th Tank Destroyer Battalion, at
tached to the 14th Co., 'fioaining Group, Armored 
Force School, Fort Knox, Ky., did at F'ort Knox, 
Kentuck;y, on or about August·19, 1942, desert 
the service of the United States, and did remain 
absent in desertion until he was apprehended at, 
Shreveport, Louisiana, on or about September 11, 
1942. . 

Specification 2: In that Private Charles R. 4'"ons, 
Co. ncn, 634th Tank Destroyer ~attalion, at-

"' tached to the 14th Company, Training Group, 
Armored Force School, F'ort Knox, Kentucky, did,. 
at Barksdale Field, Louisiana, on or about . · 

·~. · October 5, 1942, desert the service of the United 
,~ States, and did remain absent in desertion until 

. he was apprehended at Honr.oe, Louisiana, on Octo-
ber'8 .t. 1942. · 

CHARGE III: Vio.lation of the 93rd Article of War. 
' 

Specification la In that Private Charles R. 4'"ons, Co. 
nC1f, 634th Tank Destroyer Battalion, attached to 
the 14th Company-, Training Group, Armored Force 

.____ School, Fort Knox, Kentucky, did, at Shreveport, 
L:>uisiana, on or abont Augu.st 24, 19421 with in
tent to defraud, falsely make in 1ts entirety a 
certain chec.k in the following words and fisures, 
to 'Wita 

The Peoples National Bank Little. Rock Ark. . 
lffiB mSlP HAHQH/d, BIINK 9i SHRB¥il~R'i 84-2 
Peoples National Bank of Little Rock (written) 

Shreveport, La., August 24 · :J.94,L No._· 

P~ ·to __B_ar_k_s_dal_e_Mi_li_ta__.g,__Su_pp._q....____. or order &_10_0.;;;;;~.......---

Ten and no hundred ---------------·---- IX)LLARS 

Capt.·· (Signed) Frank c. ··Butler· 
#0072436 

which said.check was a w.riting of a private nature, which 
might operate to the prejudice of another. 
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Specification 2: In that Private Charles H. ~'ens, 
Company "C", 634th Tank Destroyer Battalion, 
attached to the 14th Company, Training Group, 
Armored Force School, fort Knox, Kentucky, did 
at Shreveport, Louisiana, on or about August 25, 
191.i.2, with intent to defraud, falsely make in its 
entirety a cert~n check in the following "WOrds 
and fir,,ures, to wit: 

The Peoples National Bank Little Rock Ark. 
Peoples Nat. Bank Little Hock, .Ark. 

THE FIRST NA'l10NAL BANK OF SHREVEPORT 64-2 
August 

Shrev~port, La., Af'tt;I: 25 _194_2_ :·.o. 

Pay to Barksdale Hilitary Suppzy or order $10.~ 

Ten & no hundreds ------------------ . DJILARS 

Capt. · (Signed) Frank C. Butler 
0072436 

which said check was a writing of a private nature, 
which mieht operate to the prejudice of another. 

Specification): In that Private Charles R. ~ons, 
Company "C", p34th Tank Destroyer Battalion, at
tached to the 14th Company, 'lraining Group, Armored 
Force School, Fort Knox, Kentuck.}•, did at Shreveport, 
Louisiar.a, on or about August 29, 1942, with intent 
to defraud, false make in its entirety a certain 
customers draft in the following words and figures, 
to wit: 

(Xh~-1:ERCIAL NATIONAL BANK 84-1 
in Shreveport 

Shreveport, La. August 29 1942

i.,________________PAY TO 'IHE ORDER OF 

Cl) The Glass Hat ;1---------------------$20.~ 

g · Twenty & no hundreds--------------- roLLARS-
CI) For V ue received an charge to account O with exchange 
B 

O · 1st Nat. Be:Rk-&-b....t-CQ.. ) 
Cincinnati ) 
8i:mle~RRa~. Ohio ) (slened) Frank c. Butler 
0074368 64696 capt. 
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which said customers dre.ft was a wri tir.g of 
pr:i.vate nature, which might operate to the 
prejudice of another. 

Spedfication 4: In that Private Charles R. Izy-ons, 
Company "C", 634th Tank Destroyer Battalion, 
attached to the l'~th Co~pany, J.rdning Group, 
Armored Force School, Fort Knox, Kentucky, did 
at Shreveport, Louisiana, or about August Jl, 
1942, with intent to defraud, falsely make in 
its entirety a certain customers dr~ft in the 
following words and figures, to wit: 

96!"¥.ER8fil.-N~WN.Mi-~ t:4-1 
in Shreveport 

SHR.t'VEFORT, LA., 8/31 l~4_g_ 

On Demand PAY TO TtIB ORDER OF 

Cash~------___:.---------~ t25.00 

Twenty Five and 00/100 ~--------------------IX)LLARS 
or va ue received and c 

The First Nat Bank 

arge to account o .WJ..~ exchange 

(SiLined) Frank c. Butler 
c. P. T. 

which said customers draft was a wrj ting of a 
private nature, which might operate to the pre
judice of another. 

Specification 5. In that Pr:tvate Charles R. Izy-ons, 
Company "C", 634th 'l'ank Destroyer Battalion, 
attached to the 14th Company, Training Group, 
Armored Force School, Fort Knox, Kentucky, did 
·at Shreveport, Louisiana, on or about September 
l, 1942, with intent to defraud, falsely make 
in its entirety a certain customers draft in the 
following v.ords and figares, to wit: 

- ll -
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COMMERCIAL NATIONAL BANK 84 - l 
in Shreveport 

Shreveport, La., Sept. 1 1943.._ 

On sight PAY TO THE CRDER OF

i:====T=h=e==Gl.a:=s=s==H=at==B=ar===================~----$25.2£ 
tf.) Twenty lt'ive & no hundreds roLLARS 
~ For value received and charge to account of with exchange 

~ TO First Nat Bank ) 
8 

of Cinncinati Ohio ) {Signed) Frank0_0.....,74_3...,6..,,...9C. ___ Butler _ 

which said customers draft 11as a 'Writing of a private 
nature, which might operate to the prejudice of an
other. 

Specification 6: In that Private Charles R. cyons, Com
pany "C~1 634th Tank Destroyer Battalion, attached 
to the .1.4th Compaey Training Group, Armored Force 
School, Fort Knox, Kentucky, did at Shreveport, 
Louisiana, on or about September 1, 1942, with in
tent to defraud, false~ make in its entirety a cer
tain customers draft in the following words and fig
ures, to wit: 

COMrIBRCIAL NATIONAL BANK 84-1 
in Shreveport 

Shreveport, La., Sept 1 194,g_ 

On Sight PAY 'ID THE ORDER OFii------------------------i---c_a_sh_________________$2$.~ 

Twenty -------·------- roLLARSI ) exc ange 

8 f Cinncinati Ohio ~ (Signed) frank C. Butler 
0074369 

which said customers draft was a ll'l'iting of a ,private 
nature, which might operate to the prejudice of another; 
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Specification 7: In that Private Charles R. :cyons, Com
pa:o;y "C", 634th Tanlc Destroyer Battalion, attached 
to the 14th Compaey, Training Group, Armored Force 
School, Fort Knox, Kentucky, did at Bossier City, 
Louisiana, on or about September 2, 1942, with in
tent to defraud, falsely make in 1ts entirety a cer
tain customers draft in the following words and fig
ures, to wit: 

BOSSIER STATE BANK 
Bossier City, La. 84-398 

__s__ep,_t_._2____194,_g_ 

TO THE ORDER OF 
~i--,.;.;;.;..__;...;.;.;...;_.;;______________ e.. CLUB CORONAOO $20 .22. 
~ Twenty and no/loo...---------------- OOLLARS 

accoun of with exchange
Cl) 

~ 
~ 
g._..._F_ir_st_N_a_t_B_an_k_o_t___-t 

Cinncinati Ohio (Signed) Frank C, Butler 
A.S.N, 0074369 

1--------------> 
which said customers draft was a writing of a private 
nature, 'Which might operate to the prejudice of another. 

Specification 8i In that Private Charles R, Lyons, Company 
"C", 634th Tank Destroyer Battalion, attached to the 
14th Company, Training Group, Armored }brce School, 
Fort Knox, Kentucky, did at Bossier City; Louisiana, 
on or about Sept., 3, 1942 with intent to defraud, 
falsely make in its entirety a certain customers draft 
in the following words and figures, to wit: 

• 
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BOSSIER STATE BANK 
Bossier City, La. 84-389 

On Demand _ ....9..../__3__194...L_ 
Pay to e Order 0 

CllJB CORONAOOl'l+----------------------$20.9£ 

Twe!l.t y and no/100,r+-----------------------------OOLLARS 
Va :ue received and charge to account o with exchange 

0 Firt Nat Bank of · ).,
Cincinati Ohio ) (Si§,ned) Frank C, Butler 

I.s.N. 0074369 

which' said customers draft was a "Writing of a private 
nature, wh1ch mit:ht operate to the prejudice of another. 

Spedification 9: In that Private Charles R. l.v'ons, Company 
11C", 634th Tank De~troyer Battalion, attached to the 
14th Company, 'lrc?.inine Group, .Armored F'orce School, F'ort 
Knox, Kentucky, did at Bossier City, Louisiana, on or 
about September 3, 1942, with intent to defraud, falsely 
make in its entirety a certain customers draft in the 
following words and fi 6ures, to wit: 

BOSSIER S'i:'ATE BANK 
Bossier City, La. 84-398 

Sept. 3 194 4 

.t'JU 'ID THE ORDER. OF 

00CLUB CORONAOO $)0.-
~+------------------- OOLLARS 

~i-------.---,---,---.----:--:-----.-~-..,....,..---v~lue received and charged to account of with exchance 
(/) 

ij ro 
,.. First Nat Ba!lk: of )~-----------)
c.:> _____________:::, Cinncinat Ohio ) (Si£.;ned) Frank C. Butler 

A.S.N. 0074369 
i-------------~ 
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(324) which said customers draft was a writing of a private 
nature, which might operate to the prejudice of another. 

Specification 10: In that Private Charles R. Iv"ons, Company 
ncn, 634th Tank Destroyer Battalion, attached to the 
14th Company, Training Group, Armored Force School, Fort 
Knox, Kentucky, did at Shreveport, Louisiana, on or about 
September 4, 1942, with intent to defraud,· lalsely make in 
its entirety a certain customers draft in the following 
words and figures, to wit: 

COMME:RCIAL NATIONAL BANK 84-l 
in Shreveport 

Shreveport, La., Sept. 4 l94_L 

One hundred & no 

,._____________________
o'n Sight PAY. TO THE ORDER OF 

,.__..;;;;..;..;;;.;;.;;.;.;....;...;.,....;..;..&.,______________$_100_._oo____Cresent Jewe Co.~ 
t5 
Cl) 

@ 
"" o Marquette Nat. Bank )~ 
Cf') 

8 Los An~eles Calif. ) (Signed) Carlton Lavell 

which said customers draft was a writing of a private 
nature, 'Wh:.ch might operate to the .Prejudic~ of another, 

Specification llr In that P:M.vate Cherles R. Izy-ons, Company 
ncn, 634th Tank Destroyer Battalion, attached to the 14th 
Compaey, Training Group, Armored 1''orce School,. Fort Knox, 
Kentucky, did at Bossier City Louisia.~a, on or ·about 
September 5, 1942, with intent to defraud, falsely make' 
in 1ts entirety a certain customers draft in the following 
words and flgures, to wit: 

BOSSIER STATE BANK 
Bossier Cit,, La. 84-389 

~~---9..._/5~~~~--194,_g_
On~d . 

,._________________________
CLUB CDRONAIX) $66.2£ 

ti) 

~ 
""" ~ First Nat Bank l 
8 

of Cinncinati Ohio (Siqned Frank c. Butler----· 
which said customers draft was a writing of a private 
nature, which might operate to the ~rejudice or another. 
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Specification 12: In that Private Charles R. Lyons, Co. ncn, 

634th Tank Destroyer Battalion,;attached to the 14th Co., 
Training Gp., Armored Force S:choo"l, fort Knox, Kentucky, did 
at Bossier City~ Louisiana, 9n,or about September 1, 1942, 
with intent to defraud, falsely make in its entirety a cer-
tain customers draft in the following words and figures,. to wit: 

. ~,·· .. 

~SSI&t srns-~ 
Bossier City, La. 84-398 

On Sight ___Se_.p._t____7__194..1:._ 
Fay to the order of 

CLUB OORONAOO $25.22. 

Twenty five & no tru.ndreds OOLLA.lIB 
Value received and charge to account of with exchange 

ro 
__F_i_r_s_t_N_a_t_B_an_k_____) 

) 
Of Cinncinati Ohio ) (Signed} Frank C. Butler----------- Sereal 0074369 

which said customers draft was a writing of a private 
nature, which might operate to the prejudice of another. 

Specification 13: In tpat Private Charles R. Iv7ons, Company ncn, · 
634th Tank Destroyer Battalion, attached to the 14th Company, 
Training Group, Armored i<orce School, Fort Knox, Kentucky, 
did at Iiew Orleans, Louisiana, on or about September 9, 1942, 
with intent to defra.ud, falsely make in its entirety a· certain 
check in the following 1'0rds and figures to wit: 

IDTEL ROOSEVELT 
Pride of the South 

New Orleans, Louisiana Sept 9 19 ~ 

Name of Bank_____Le_b_an_o_n....,_eo_un_t_y_Ba_n_!k_.----------

City__________Le_b_an_o_n_,_O_h_io~---

Pay to the Order of Leon Miller $3952£-~----------------
___T;;..hr_e_e_:tr._t1n_dr_e_d_&_nin_t....y_f_i_v_e_&_f_i_f_ty._h_u_n_dr_e_d_s_______OOLLARS· 

F'or Value received, I re Sienature /e/ George c.· Carling 
present that the aoove amount 
is on deposit in said bank in Stree~ Lebanon City Ohio 
my name subject to this check 
and is hereby assigned to payee (N. P.) 
or holder hereof. (lli-10) 

which said check wa.s a writing of a private nature, which 
might operate to the prejudice of another • 

... 9 -
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CHARGE IVa Violation of the 96th Article of War. 

Spedification la In that Private Charles R. ~ons, Co. "C", 
634th Tanlc J.Jestroyer Battalion, at LS.Chad to the 14th Co., 
Training Gp., Armored Force School, Fort Knox, Kentucky, 
with intent tc defraud the Barksdale Military Supply, did, 
at Shreveport, Louisiana, on or about August 24, 1942, 
unlawfully pretend to the Barksdale Military Supply Company 
that· he was a certain Captain Frank c. Butler of the United 
States Arary, well knowing that such pretense was false, and 
ny means thereof did fraud"'ntly obtain from the said Barksdale 
Military Supply Compaey me:rchandise in the sum of six dollars 
($6.00) and cash in the sum of four cbllars ($4.00). 

11011Specification 21 In that Private Charles R. l;yohs, c. ., 634th 
Tanlc Destroyer Battalion, attached to the 14th Co., 'l'raiging 
Group, Armored F'orce School, Fort Knox, Ky., with intent to 
.defraud the Barksdale Milltary Supply Company, did, at 
Shreveport, Luisiana, on or about August 25,1942, unlawfu~ 
pretend to the Barksdale Militan- Supply Company that he 
was a certain Captain Frank c. Butler of the United States 
Arnry., well knowing that such pretense was false, and by 
means thereof did .f'raudently obtain from the said Barks
dale Military Supply Company cash in the sum of ten 
dollars ($10.00). 

Specification 31 In that Private Charles R. l.ifons, c. "C", 
·634th Tank Destroyer Battalion, attached to the 14th 
Co., Training Gp., Armored Force School, Fort Knox, 
Ky., with intent to defraud the· Glass Hat Bar &: Grill, 
did at Shreveport, La., on or about .August 29, 1942, 
unlawfully pretend to l.ifnn Oliver; proprietor of the 
Glass Hat .l:lar & brill that he was a certain Cc'!,ptain 
Frank C. Butler of the United States Army, well 
knowing that such pretense was false, and by means 
thereof did fraudently obtain from the said !iYnn 
Oliver, doing business as the Glass Hat Bar & Grill, 
cash in the sum of twenty dollars ($20.00). 

Specification 4: In that Private Charles R. liYons, Co. "C", 
634th Tank Destroyer Battalion, attached to the 14th 
Company, Training Gp., Armored 1•·orce School, Fort Knox, 
Kentucky, with intent to defraud the Glass Hat Bar & Grill, 
did, at Shreveport, Louisiana, on or about Aueust 31., 1942, 
unlawfully pretend to l.ifnn Oliver, proprietor of the Glass 
hat :dar ut Grill that he was a certain Captain F.rank C. 
Butler of the United States Army well knowing that such 
pretense was false, a.nd by means thereof did f'raudently 
.obtain from the said~ Oliver, doing business as the 
Glass Hat Bar & Grill, cash in the sum of twenty-five 
dollars (i25.oo). 
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Specification 5. In that Private Charles R. ~ons, Co. 
"C", 634th Tank Ilestroyer Battalion, attached to the 
14th Co., Training Gp., Armored Force School, Fort 
Knox, Kentucky, with intent to defraud the Glass 
Hat Bar & Grill, did, at Shreveport, La., on or about 
September. l, 1942, unlawfully pretend to ~ Oliver, 
Proprietor of the Glass Hat Bar & Grill that he was 
a certain -Captain Frank c. Butler of the United State~ 
A:nrry well know.lng that such pretense was false, and 
by means thereof''did fraudently obtain from the said 
IiYnn Oliver, doing business as the Glass Hat Bar & 
Grill, cash in the sum of twenty,five dollars ($25.oo). 

Specification 6. In that Private Charles R. Izy-ons, Co. 
•en, 634th Tank Destroyer Battalion, attached to the 
14th Co., Training Gp. Armored Force School, Fort 
Knox, Kentucky, with intent to defraud the Glass Hat 
Bar and Grill, did, at Shreveport, !J:>uisiana, or or 
about September 1, 1942, unlawfu~v pretend'to,J:vnn 
Oliver, Proprietor of the Glass Hat Bar & Grill that 
he was a certain Captain Frank c. Butler of the · 

. United States A.zmy well knowing that such pretense 
'was false, and by means thereof did fraudently ob
tain from the said~ Oliver, doing business as 
the Glass Hat Bar & Grill, cuh in the sum of twenty
five dollars ($25.oo). 

Specification 7. In that Private Charles R. ~ons, Co. 
"C", 634th Tanlc Destroyer Battalion, attached to the. 
14th Company, Training Gp., Armored Force School, Fort 
Knox, Kentucky, with intent to defraud the Club Coro
nado, did, at Bossier City, !J:>uisiana, on or about 
September 2, 1942, unlawfully pretend to the Club 
Coronado that he was a certain Captain Frank C. Butler, 
United States Army, well knowing that such pretense was 
false, and by means there&! did fraudently obtain from 
the said Club Coronado cash in the SU.Ill of twenty dollars 
($20.00). . 

Specification 8. In that Private Charles R. ~ons, Co. 
"C", 634th Tank Destroyer Battalion, attached to the 
14th Company, Training Gp., Armored Force School, Port 
Knox, Kentucky, w.1. th intent to defraud the Club Coro-
nado, .did, at Bossier City, Louisiana, on or about Sept
ember J., 1942., unlawfully pretend to the Olub Coronado that 
he was a certain Captain,.Frank C. Butler, United States 
Army, well knowing that such pretense was false, and by 
means thereof did fraudulently obtain from the said Club 
Coronado cash in the sum of twnnty dollars ($20.00). 
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Specification 9.· In that Private Charles R. J.vrons, .Co. 
"C", 634th Tank Destroyer Battalion, attached to the 
14th Company, ·Training Gp., Armored Force School, Fort 
Knox, Kentucky, with intent to defraud the Club Coro
nado, did, at Bossier City, wuisiana, on or about 
September 3; 1942,·unlaw.f\.lly pretend to the Club Coro
nado that he· was a certain Captain; Frank c. Butler, 
United States Army, well knowing that such pretense was 
false, and by means thereof did fraudulently obtain from 
the said Club Coronado cash in the sum of thirty dollars . 
($30.00). 

· Specification 10. In that Private Charles R.· I.yrons, Co. 
"C", 63hth Tanlc Destroyer Battalion, attached to the 
14th Company, Training Gp., Armored Force School, :Fbrt · 
Knox, KEt1tucky, 'With intent to· defraud the Crescent 
Jewelry Company, did at Shreveport, wuisiana, on or 
about September Ii, 1942, unlawfully pretend to the 
Crescent Jewelry Company that he was a certain Captain 
Carlton Lavell, l1nited States !,rmy, well knowing that 
such pretense was false, and by means •thereof did .frau
dulently obtain from the said Crescent Jewelry Company 
merchandise of a value of one hundred clollars ($100.00). 

Speci·fication ll·. In that Private Charles R. ~ons, Co. "C", 
634th Tank Destroyer Battalion, attached to the 14th Com
pany, Training Group, Armored Force School, Fort Knox, 
Kentucky, with intent to defraud the Club Coronado, did, 
at Bossier City, Louisiana, on or about September 5, 1942, 
unlawfully pretend to the Club Coronado that he was a 
certain Captain Frank c. Butler, United States Army, well 

· knowing that such pretense was false, and by means thereof' 
did fraudulently obtain from the said Club Coronado cash 
in the sum of sixty-six dollars ($66.00). 

Specification 12. In that Private Charles R, !v"ons, Co. "C", 
· 634th Tank Destroyer Battalion, attached to the 14th Com

pany, Training Group, Armored Force School, Fort Knox,. 
Kentucky, with intent to defraud the Club Coronado, did, 
at Bossier City, Louisiana, on or about September 7, 1942, 
unlawfully pretend to the Club Coronado that he was a • 
certain Captain Frank C. Butler,United States Army,·well 
knowing that such pretense was false, and by means thereof 
did .fraudulently obtain fro::n the said Club Coronado cash 
in the sum of t~nty-five dollars (125.oo). 
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Specification 13. In that Private Charles R. ~ons., Co. 
"C~., 634th Tank Destroyer Battalion., attached to the 
14th Co • ., Training Gp •., Armored Force School., Fort 
Knox., Kmtuck;y., with intent to defraud the jewelry 
firm of Leon Miller., did, at New Orleans, Lolisiana, 
on or about September 9, 1942, unlawfully pretend to the 
Leon Miller Jewelry Company tha. t he was a certain Major 
George c. Carlj..ng, well knowing that such pretense was · 
false., and by means thereof did fraudulently obtain from 
the said Leon Miller Jewelry Compaey merchandise of the 
value of three lmndred ninty-five dollars ($395.00). 

·lie pleaded not guilty to Charge I and its Specifications; guilty to each 
Specification under Charge II except the ll'Ords "desert" and •in desertion"., 
substituting therefor., respectively., the words "absent himself without leave 
from" and "without leave", of the excepted words not guilty., of the substi
tuted words., guilty., and not guilty to Charge ll but gillty- of violation of 
Article of War 61; guilty to Charges III. and IV and Specifications 1 to 12., 
inclusive, under each Charge., and not guilty to Specification 13 under each 
Charge. He was 1'ound guilty of all Charges and Specifications except Speci
fication 1)., Charge IV., of which he was found GUilty "except the 1rord •Leon• 
in line 4 of the Specification., substituting therefor. the word 'Leo'., of the 
excepted 1rord not guilty., of the substituted 1t0rd guilty. No evidence of pre-

. vious convictions was• introduced. He was sentenced to be dishonorably dis
charged the ea-vice., to forfeit all pay and allowances due or to become due., 
and to be confined at hard labor for the term of his natural life. . The re
vielring authority approved the sentence., but ,reduced the period of confinement 
to 20 years, designated the United States Disciplinary Barracks., Fort.Leaven-
1'0rth, Kansas, as the place of confinement., and 1'11. thheld execution of the sen
tence pursuant to Article of War''*· 

3. The competent evidence showst 

a. In respect to Speciti.cation 1., ·charge I., and Specif"i.cation l., 
Charge II1-.Accused was confined with the Prison and casualty Detachment at 
Fort Knox., Kentucky., on July 14., 1942., at 3130 p.m •• He e::scaped .from such 
confinement on August 11., 1942., at 4 p.m • ., was again confined August ll., 
1942., at 5:30 p.m • ., and again escaped August 19., · 1942., at 3140 p.m: (Ex. A) •. 
Technical Sergeant John w. Davis., 857th Guard Squadron., Barksdale held, 
Louisiana, testiti.ed that on September 11, 1942., at ll a.m • ., while on dut7.
in the provost marshal• s off"i.ce.," acting upon information received from the 
Davis Theater in Bossier City, Lousiana., he apprehended accused at Bossier 
C:1.t7., dressed in officer• s clothing without the insignia (R. 16). Accused 
was confined in the Post Guardhouse., Barksdale Field., Louisiana., September 
11., 1942 (Ex. B). 

b. In respect to Specification 2., Charge I, and Specification 2, 
Charge Ii:- Accused on October 5, 1942., escaped from confinement from the 

· Post ~dhause-, Barksdale Field.,· Louisiaha., (R. 15, 18), was apprehended in ' . 
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Monroe, Louisiana, October 8, 1942, (R. 18) and returned to confinement in 
Post Uuardhouse, Barksdale Field, Louisiana, at 1:35 a.m. (Ex. B). Joseph 
D. Buspy, ·captain of the Monroe Police Department, 1fonroe, Louisiana, testi
fied that on October 7, 1942, at about 6:30 P•11l• he apprehended accused. At. 
the time of his apprehension accused was dressed in civilian clothes, repre
sented that his name was Edward C. Charles, but later in the day at the police 
station admitted that he was Charles R. ~ons and had escaped from Barksdale 
Field (R. 18). . . 

c. In reJ;pect to Charge III and the 13 Specifications thereunder, 
and Charge-IV and the 13 Specifications thereunder, during the period of 
accused's unauthorized absence com.~encing with his escape from confinement 
on August 19, 1942, and ending with his apprehension at.Bossier City, Louisiana, 
on September 11, 1942, he fbrged, uttered, and received full face value in 
either cash or cash and merchandise for the 13 checks and customers drafts 
referred to and copied at length in Specifications l to 13 inclusive, Charge 
III, respective~, and thereby perpetrated the frauds as alleged therein and 
in Specifications 1 to 13 inclusive, Charge IV. These checks and customers 
dra~s aggregated the.face value of $771•.50 (Ex. D,E,F,G,H,I,J,K,L,M,N,O and 
P). 1he name of the maker was in each instance f~ctitious and signed by 
accused. The name of .Frank c. Butler was the fictitious name used by accused 
as maker on the checks and customers .. drafts referred to in Specifications }., 
2,3,4,S,6, 7,8,9,ll, and 12 Charge III, and ChargeIV (R. 34). The fictitious 
name Carlton Lavell was used by accused on the customers draft referred to 
in Specification 10 {R. 36), and the fictitious name George c. Carling was 
used by accused as the maker of the check referred to in· Specification 13 
(,R. 36). 

Mr. j. E. Miller, a tailor- in the Barksdale Military Supp~ Store, 
Shreveport, Louisiana, testified that accused made some purchases at the 
Barksdale Military Supply Store on August 24, 1942, and tendered in payment 
thereof the check referred to in Specification 1, Charge !Ji and on August 
25, 1942, accused retumecj. to the Barksdale Military Supply Store and made 
further purchases, and tendered in peyment thereof a check referred to in · 
Specification 2, Charge III. At the time of both transactions he was in the 
uniform of a captain with emblems indicating that he was a' captain in 'lhe 
Adjutant General's Department (R. 21). 'lhe witness testified that accused 
stated that he was an officer of the United States Army with the rank of 
captain and was from Washington, D. C. On the strength of that representation 
and accused's impersonation of an officer of the United States Army, the checks 
of the accused were accepted in payment of the merchandise purchased and cash 
given to him for the difference between the. purchase price and the face o£ 
the checks (R. 20,21). These checks were presented in due course of banking 
practice upon the bank upon which drawn and were dishonored (R. 20)• The 
Barksdale Military Supply Store has not been reimbursed for the amounts of 
those checks. · 

Mr. cynn Oliver, manager of the Glass Hat Bar and Grill, Shreveport, 
Loo.isiana, testified that on August 29, August 31, and t>eptember 1, 1942, the· 
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Glass Hat Bar and Grill of Shreveport, Louisiana, cashed for accused at his 
request the customers drafts referred to in Specifications 3,4,5, and 6, 
Charge llI. At the time of those- -respective transactions accused was dressed 
in the regular unifo:nn of an officer of· 1he United States A:rn:y of the rank of 
daptain (B.22). The customers drafts were accepted and cash paid for .them 
because of his impersonation of an officer with the rank of captain of the 
Army of the United States and upon his statement that he was such officer s...'1.d 
captain (R. 23). All four customers drafts were deposited for collection 
according to due banking practice and returned with the notation "No such 
bank". The Glass Hat Bar and Grill has not been reimbursed for the amounts 
or those checks.. ' 

Mr. R. L. Broll?l, manager of the Club Coronado, Bossier City:, Loutaia.na, 
testified that accused represented himself to b.e Frank C. Butler (R. 26), on 
September 2, 3, 5 and 1, 1942, presented to the Qlub Coron~do the customers 
drafts referred to ·in Specifications 1,8,9,11, and 12, Charge III, .and received 
oash for the full face-value thereof {R. 24) •. At the .time of that transaction 
accused was dressed in an officer's uniform indicating that he was a captain 
in the United States Army, and his customers drafts· were cashed upon that im
personation and his representation that he was a United States Army officer 
(R. 25). 

Lee w. Noeline of the Crescent Jewelry Store, Shreveport, Louisiana, 
testified that.on Septembei: 4, 1942, accused selected and purchased a diamond 

- ring'· of the price of $100 and gave the Crescent Jewelry Store the customers 
~aft referred· to in Specification 19, Charge III.,in payment thereof (R. 26). 

'At the time of the transaction accused was dressed as a captain, wearing a 
summer uniform with two silver bars on his shoulders fodicating that his rank 
~s that of captain (R. 27). He also stated that he was an Army captain (R.26). 

Miss Bernice Dan of the Crescent Jewelry Store testified t.hat before 
the Crescent Jewelry Store accepted the customers draft referred to in 
~pecification lO, Charge III, accused identified himself by the name of Captain 

·Carlton Lavell. When he made out the check described in Specification 10, 
Charge III, he was dressed in United States Army uniform with captain's bars 
on his shoulders, and it was because of his. impersonation as an officer of 
the Army that she accepted the check and delivered the merchandise to him. 
The check was presented for pczyment upon the bank 9n which drawn a.pd was re
turned in due course dishonored. The Crescent Jewelry Compaey has not received 
back the mer<.:handise sold or been reimbursed for the amount of the check (R.28). 

Leo Miller or ,the Leo Miller Jewelry Compacy,. New Orleans, Louisiana, 
; testified :that on September 9, 1942, he sold and delivered to the accused a 
diamond ring for the price, including Federal, city, and state taxes of $.395, 
and accepted from accused a check for that amount, referred to in Specification· 
lJ, Charge III. At the time of the transaction accused represented himself 
t~ be Captain George c. Carling, an officer in the United States Arrrry (R.28,30). 
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He was dressed in the uniform of an Arrrry captain. Later during. the course 
of negotiations of accused's purchase of the diamond he appeared dressed 
as a major, and wore major I s insignia on his u.>iiform. The check was de
posited for collection, in due course presented to the bank on which drawn, 
and returned dishonored (R. 29) • .t!.ccused represented that he was a graduate 
from ·,iest Point, had been down in South America, was in Army Intelligence, 
that he had flown up by clipper from Venezuela to i·i:i.ami, that in flying he. 
had fallen asleep, and had been flown into Shreveport before he realized it, 
that he had received a promotion from ca:)tain to major and was registered at 
the hotel as Captain Carling (l'I.. JO). The check was acc8pted a::d the mer
chandise delivered on the strength of ,3.ccused' s impersonating h:i..11self as 
and representing himself to be an officer of the United ~tates Army (R. 29). 

4. Accused at his own request was sworn a~d teatified: 

"I will start off with when I left the QJ.3.rdhouse at Fort 
Knox, Kentucky. I esce.ped from there, having been tried for 
disobedience of a direct order ar.d sentenced to six months in 
the guardhouse. My record up to that tir.ie had been clectn and 
I was attending school there. I had just com:)leted rrry course 
and it was only a matter of a day or two before receiving rrry 
diploma from that school. I felt more than a little bitter 
in getting the six months sentence and without any future plans 
in mind, I escaped from the guardhouse there. I did not ex
actly know where I was going or what my destination was to be. 

111/lhen I came down here, I was acquainted to a certain 
extent, having been to a post nearby, and I·did not know just 
exactly what to do. I had no income and I had obli[utions 
which I knew were necessary. i:Jy mother had a ~f2350.00 mort-
c;age on her home which had been taken out last Spring. She 
paid ~24.CX> per month on that. If she lost the home, there 
would be no place for my mother to st~. .I was not supporting 
her as it vra.s. I had to have some income and I had to have 
some money. I did write the checks to which I pleaded v1ilty. 
I had been down here perhe.ps two weeks when I got a letter from 
my mother. I had not contacted her at all. I had not even 
notified her that I had left the gu2rdhouse, however, the prison 
officer at fort Y:.nox was a neighbor of ours, living a couple of 
blocks from my home, and he contacted my mother and tolo her what 
I had done. When I did not go home, ahe assumed I might be here. 
She wrote me here in care of some friends. Vfuen I received her 
letter I called her and naturally I saw that.or saw the folly 
of rrry ways, and saw what I was leading into. I told her that 
I was going back to :r-ort Knox richt then. She told me she 
would write the Chaplain there who also is a friend of the 
:family. She wrote him a letter and I went and packed my bag 
and left. I started back to l•ort Knox.and was arprehended 
about fifty miles north of Shreveport and was placed in the 

,guardhouse here at Barksdale Field. 

- 16 -

http:perhe.ps
http:f2350.00


(333) 
"When I was placed in the guardhouse, I had every 

intention of serving my time and getting it o-.er with. 
I knew there was no question as to 'Whether I had done 
anything wrong. I knew that. I had just been there 
arid I made up my mind I was going to leave that guard
house the first opvortunity I got. Natural)Jr, after 
having lef't Fort Knox, it did not seem so important, 
such a big thing - escaping. There I s the phrase 
'familiarity breeds contempt' - my reason for leaving 
was because of the way the. prisoners were being treated 
at the time and I was there perhaps a month. !:.don• t 
know exact)Jr how long and I did leave. I went to Monroe. 
'While I was there I wrote a letter to Brigadier General 
Stephen o. Henry, Fort Knox, Kentucky, and told him exactly 
what I had done. I said I was coming back there and told 
him the· reason :'Why I ns coming back. I sent that to 
General Henry and the next day I was apprehended again. 
I believe that's all there is to it.n (R. 31,32)· · 

Accused further testified that he had delivered the diamond ring purchased 
from the Cref!cent Jewelry Compacy to Captain Hershel c. West, Air .Corps, 
Barksdale Field, and assumed t}¥lt it .had been _i:-eturned to the jeweler. He 

, testified that he had signed an affidavit respecting the ring purchased from 
Leo Miller Jewelry Company authorizing its return to that company. He testi
fied that he had a high school education and two years in college. He fixed 
the date.of escape from confinement at Camp Knox as August 19, 1942 (R. 32) 
and the date of his escape from confinem~t at Ba_i:ksdale 1''ield. October 5, 
1942 (R.33), the date of his apprehension by Sergeant Davis September 11, 
1942, and the date of hie apprehension by Police Officer Busby October 8, 
1942, at .Monroe, Louisiana. He explained his escape from confinement and 
absence from Fort Knox as.follows, 

"Q. ~t was yo:u,r original reason for leatlng Fbrt Knoxf 

"A. I got a six months sentence and -I, at the time, felt that 
there was a great.injustice done and six months seemed like an awful 
long time. 

"Q. What did you do? 
"A. I was charged with disobeying· a direct order. 
11 Q. 'l.'hat was one or two d1zy's before school was out? 
11 A. I had completed my course and_two or ~hree days before 

we were to receive our diplomas. It was quite a blow - to 
go through the school and pass and not to ::;et.. the diploma 
and to be kicked out of the school. It. was pretty hard to 
face my friends and company commander there. In view of 
my previous service and ·rrry record, I felt that I was pretty 
bad]Jr abused. . 

nq. You were in school there at Fort Knox? Vlhere was 
yotµ" outfit Btationed? 

· •.A. They were at Camp Claiborne, Louisiana, when I lef't 
but sho.rt)Jr after that they were transferred to Camp Hood, •, . . 
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Texas •. I heard something mentioned about Fort Dix., N. J. 
That is one company in the battalion which was fonned at 
Fort Dix and the remnants of a stream-lined division 'Which 
was stream-lined there and had not been sent down. I under
stood, however, that my organization was at camp Hood.n (R.JJ.:.34) • . 

He testified that the names Frank C. Butler, Carlton Lavell, and George C. 
Carling were entirely fictitious; that all checks and customers drafts were 
\\Titten by him (R. 34,35,36); that he wore an officer's uniform (R. 33); 
that he had had no criminal record during his civilian life, and stated that 
1n respect to his intention of returning to the mHitary service nr had no 
place in -particular to go to. I did not have any destination or an;y inten
tions.· I did not lmow just.exactly what I was going to·do" (R.34),
"Frankly., the thought of returning to my organization was quite a ways from 
my mind. I did not. have any intention of going. 11 (R.34). He testified 
that he felt that the conviction by general court-martial because of which 
he had been confined in the guardhouse prior to his escape from confinement 
on August 11., 1942, was based upon an unjust accusation. 'lne offense as 
alleged was disobedience of an order by his company commander to surrender 
the keys to his 1941 Buick so that his car could be used in the company 
motor pool. His refusal to surrender the keys was based upon his unwilling
ness to allow his car to be used in the company motor pool, but he had no 
objection to its being used in the military police motor pool (R. 35). His 
objection to allowing his car·to be used by the company motor pool was that -

"There were a bmch of kids in charge of this motor pool, 
and I just could not see -my car keys hanging up in the dispatcher's 
office and someone moving out my car while I was restricted." (R.36) 

5. Smarting under a oonfinement adjudged by a court-martial on a charge 
deemed by him unjust, accused, notwithstanding a theretofore good civil and 
mill tary record, escaped from. confinement at fort Knox on August ll, 1942, 
but -.as returned to confinement on the same day. He again escaped from con
finement on August 19, ·1942, and remained absent without leave until he was 
apprehended at Bossier City, Louisiana, on Se1Jtember ll, 1942, a.11d on that 
date placed in confinement in the guardhouse at Barksdale .Field, Louisiana; 
from which confinement he escaped on October 5, 1942, and remained absent 
without leave until he was apprehended by the civil' police at Jiionroe, Louisiana: 
on October 8, 1942, dressed in civilian clothes, and again placed in confine
ment in the post guardhouse, Barksdale Field, Louisiana. Airing the periods 
of unauthorized absences following his initial escape from confinement at 
Fort Knox, he frankly acknowledged that· "the thought of returning to my organi
zation was· quite a ways from my mind. * * * I had no place in particular to · 
go to. I did not have any destination or a:n:y intentions. I did not lmow 
just exactly what I was going to do. 11 .• Iw-ing the period of un~thorized 
absence between August 19, 1942, and .:ieptember ll, 1942, he embarked upon an 
extraordinary caref:!r of crime. With intent to defraud: (a) he forged and 
uttered thirteen· checks and customers drafts; (b) used fictitious names as 
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makers, (c) drew on banks in which he had no account or credit and some of. 
which were non-existent; (d) falsely assumed and pretended to be an officer 
o:f the Army of the United States; (e) falsely took upon himself to act as ... · 
such; (f) in such pretended character and llith the use of forged checks ob
tained money and merchandise to the value of $771.50 from various merchants 
and persons in and in the vicinity of Shreveport, Loui:liana; (g) to establish 
a. false identity, falsely represented himself under various aliases; and (h) 

· confessed he had no plans or fixed intentio!l to return. 

Such conduct was utterly inconsistent with an intent to return 
voluntarily to the military service and clear:13 manifested an intention not 
to return. 

In consideration of accused's pleas of guilty, and all the evidence 
in the case including the testimony given by accused, the court was warranted 
in finding accused guilty of all charges and specifications. 

' 

6. The record shows that accused enlisted November 1.5, 1937, for a 
term of three years, was honorably _discharged .fro1' that enlistment on Hovember 
14, 1940, and reenlisted N0vember l.5, 1940, in the grade of private to s~ve 
three years~ He was 22 years and one month of age at the time of the com
mission of the offenses as alleged. His home was in .Minneapolis. He had 
completed high school, t1t0- years of college, and one year of business college 
education, and had been employed in a law office as a law clerk and also as 
an accountant. He was enployed by the International Harvester Company a 
short time and by Perry Sloan and Frank A. Sloan as salesman. He also engaged 
in· the independent business :of salesman. 

- , . 

7. The court was legally constituted. No errors injuriously affecting 
the &1bstantial rights of ·the accused were oommitted by the court. The Board 
of Review is of the opinion that the record of trial is legally sufficient 
to support the findings and the sentence. 

• 

Judge Advocate 

--r-1.~.;...J.-........;:;,,,,;;,~~..;...---_., Judge Advocate 

(I. ~ , Judge Advocate 
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WAR DEPAnTLlENT 

Army Service Forces 
In the Office of The Judge Advocate General 

i'fashington, D. C. 

-

JUN""S ~43SPJGH 
c:J 231953 

,, ·/-
f\ IU N I T E D S T A T ~ S ) :t-.'EVI ORLEANS PORT. OF EI.IBAFJ\ATION 

) 
v. ) Trial by G.C.~~., convened at 

) . New Orlean& Fort of Errbarkation, 
First Lieutenant WAL'.l'Iili W. ) IJew Orleans, Louisiana, February 

·HEN'IZ (0-453189), Adjutant I ' ll and 12, 1943. Dismissal, for
GeneraJ.ts Department. ) feiture of all pay and allowances, 

I 
\ and confinement for five (5) years. 

OPINION of the BOARD OF HEVfill 

HILL., DRIVER and I.O~T.C:.l.HOS, Judge Advocates 

1. The Board of Review has examined the record of trial in ·the 
case of the officer named above, and submits this, its opinion.,· to The 
Judge Advocate General. 

' 2.. The accused was tried upon the following Charges and Specifi-
cations: 

CHA...'9JE I: Violation of the 94th Article of War. 

Specification 1: In that First Lieutenant Walter w. 
'Hentz., ProvisionaJ. Casual Detachment., being at 
the time Class "An Agent Finance Officer., Pro
rlsional Casual Detachment, did, at New Orleans 
Staging Area, Louisiana, on or about December 1, 
1942, feloniously e~ezzle by fraudulently con
verting to his own use lawful money of the United 

http:GeneraJ.ts
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States of the value of One Hundred Thirty-five Dollars 
an'd. forty-five cents (~~135.45), the property of the 
United ~tate3, furnished and intended for the military 
service thereof, intrusted to him the said First 
Lieutenant 'ilalter W. Hentz, by c·olonel 1i. K. Le Breu, 
Finance J.Jepartment, lJew Orleans Port of :Embarkation, 
New Orleans, Louisiana. · 

Specification 2: In that First Lieutenant ·,ral ter W. Hentz, 
Provisional Casual Detachment, being at the time Class 
nAn Agent Finance Officer, Provisional Casual-l'etach
ment, did, at J;ew Orleans Staf;ing Area, Louisiana, on 
or about Dece:;1.ber 7, 1942, feloniously embezzle by fraudu
lently converting to his mm use lawful money of the 
United States of tile value of Eiehty and no one-hundredths 
Dollars (;Jo.oo), the property of the United States, fur
nished and intended for the milita!"J service thereof, -
intrusted to him, the said First Lieutenant Walter W. 
Hentz, by Cclonel P.. K. Le Brou, Finance Department, 
New Orleans Port of :i!.."nbarkati?:i, 1:ev1 Orleans, Louisiana. 

Specification 3:. In that First Lieutenant Walter H. I!entz, 
Provisional Casual Detachment, being at the time Class 
"A" Agent Finance Gfficer, Provisional Casual ~1etach
ment, did, at i.Jew Orleans Staging Area, Louisiana, on 
or about December 12, 1942, feloniously embezzle by 
fraudulently converting to his mm use lawful money 
of the rnited States of the value of Fourteen Dollars 
and Fifty-five cents ( (;14. 55), the property of the United 
States, furnished and intended for the nilitary service 
thereof, intrusted to hir:: the said First Lieutenant 
Wdter Yi. Hentz, by Colonel f. K. Le Brou, Finance De
part::-..cnt, :,ew Orleans Port of J::.'mbarkation, 1-:ew OrleP.ns, 
Louisiana. 

CPJ.1,GB II: (Holle prosequi entered). 

Specification a (l,;oile pro;:;equi entered). 

Cr.AP.GE IIIa Violation of the 95th Article of ~:ar. 

Specification l: In that First Lieutenant ·.[alter ,;. :r;.;ntz, 
Provisional Casual Detachment, dic1, at Ee,: or:: :ians 
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Staging Area, Louisiana, on or about December 1, 
1942, with intent to deceive Colonel R. K. Le Brou, 
Finance Officer, United States Army, officially 
certify to the said Colonel R. K. Le Brou, that 
certain supplemental; partial; and regular payrolls 
for the month of November, 1942 had been paid, which 
certifications were known by the said First Lieutenant 
Walter· W. Hentz to be nntrue, in that certain enlisted 
men on said pay rolls had not been paid. 

Specification 2: In that First Ueutenant Walter 111. Hentz, 
Provisional Casual Detachment, be:ing indebted to Tech
nician fifth grade Russell Haddad, 31118154, Provisional 
Casual Detachment, in the sum of Ten dollars and seventy
three cents (tl0.73) for fnnds advanced for Ueutenant 
Walter W. Hentz, which amount became due and payable on 
or a.bout December 5, 1942, did, at New Orleans Staging 
Area, Louisiana, from about December 5, 1942 to January 
5, 1943, dishonorably fail and neglect to pay said debt. 

Specifiqation J: (Nolle p:r:osequi entered). 

Specification 4: (I~olle prosequi entered). 

Specification 5: (Finding of not guilty). 

Specification 61 In that First Lieutenant Walter W. Hentz, 
Provisional Casual Detachment, did at New Orleans, 
Louisiana, on or about December 15, 1942, vrith intent 
to deceive and injure, wrongfully and unlawfully make 
and utter to Private Abraham Hockstein, .32524683, a 
certain check, "-n words and figures as follows, to wit: 
tt\ew Orleans, Dec 15, 1942 Pay to the order of Abraham 
Hock;stein - ~:~28.00 Twenty Eight-Dollars Whitney National 
Bank-of New Orleans Carrollton Branch New Orleans, La. 
Walter w.. Eentz, Custodian", in payment of money due from 
a pay roll of the United States, he the said First Ueutenant 
Walter H. Hentz, then well knowing that he did not have 
and not intending that ha should have sufficient funds in 
the l1'hitney National Bank of New Orleans, Carroll ton Branch, 
New Orlean, La., for the payment of said check. 
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Specification 7: In that First Lieutenant Walter ll. Hentz,· 
Provisional Casual Detachment, did, at Nev. _; rl3ans, 
Louisiana, on or about December JO, 1942, with intent· 
to deceive, wrongfully and unlawfully make and utter 
to The Loubat Glassware and Cork Company, a certain 
chec~, in words and figures as follows, to wita "New 
Orleans, Dece:nber 30 1942 !Jo._ ·11hitrn:;y 1;ational Ba.Jc 
Carrollton Branch Pay to the order of The Loubat Glass
ware & Cork Co. :;;;1.3.50 (Loubat \:13Y..50cts.) Dollars 
Walter U. ifantz, Custodian", in payment of a bill for 
merchandise which had been charged to the Provisional 
Casual Detachment, he the said Firs.t Lieutenant Walter 
W. P.entz, then well knowing that he did not have ai;.d 
not intending that he should have sufficient funds in 
the Whitney national Bank of New Crleans, Carrollton 
Branch, 1-:ew Orleand, La., for the payment of said check. 

Specification 8: In that First Lieutenant Walter i:r. Lentz, 
Provisional Casual Detachment, did, at :{ew Orleans, 
Louisiana, on or about December 2.3, 1942, vri.th intent 
to defraud, wrongfully and u."1lawfully make and utter 
to th:, l~ew Orl!;!ans Athletic Club, a certain check, in 
words and figures as follows, to wit: 0 Ne~·r Crleans, 
Dec. 23 19_ No. =- Whitney National Bank of I-:ew Orleans 
Carrollton Branch Pay to the order of ii.O.A.C. ~;20.00 
T.venty - x/o Dollars Walter 1i. Hentz Custodian", and by 
means thereof' did fraudulently obtain fron the r;ew 
Orleans Athletic Club (~~20.00) 'l\venty dollars in cash, 
he the said First Lieutenant \/alter Yi. Eentz, then 
well knowing that he did not have and not intending 
that he should have sufficient funds :in the hhitney 
National Bank of Lew Orleans, Carrollton Branch, 1;ew 
01leans, La., for the pa:;ment of said check. 

Specification 9: In that First Lieutenant ·1ialter wi. Lentz; 
Provisional Casual Detachment, did, at lievr Orleans, 
Louisiana, on or about l;ece1:;.ber 25, 1942, with intent 
to defraud, wrongfully and unlawfully ma.:e and utter 
to the Iiew Orleans Athletic Club, a certain check, 
in worcis and figures as follows, to wit: ur-:ew Grleans 
Dec 25 1942 Pay to the order of i'i"O AC {.,15.00 lifteen -
x Dollars "i/hitney National Bank of bew Crlean,3 Carroll ton 
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Branch New Orleans, La. Walter w. Hentz Custodian•., 
and by means thereof., did fraudulently obtain from 
the New Orleans Athletic Club (e15.oo) Fifteen 
dollars in cash., he the said First Lieutenant Walter 
W. Hentz., then well lalawing that he did not have and 
not intending that he should have sufficient funds in 
the 'Whitney National Ball!<: of New Orlean~., Carrollton 
Branch., New Orleans., La • ., for the payment of said check. 

Specification 10: In that First Lieutenant Walter W. Hentz., 
Provisional Casual D,s3tachment., did, at New Orleans., 
Louisiana., on or about December Zl, 1942., ·with intent 
to defraud., wrongfully and unlawfully make and utter to 
the Saint Charles Hotel., a certain check., in i'rords· and 
figures as follows, to wit: "New Orleans, ~c 7/ 1942 
Pay to the order of Cash ~15.00 Fifteen - xx/0 Dollars 
'rihitney National Bank of New Orleans Carrollton Branch 
New Orleans, La. Walter W. Hentz Custodian11 ., and by 
means thereof., did fraudulently·obtain from the Saint 
Charles Hotel ($15.00) Fifteen dollars in cash, he 
the said First Lieutenant Walter W. Hentz, then well 
lalawing that he did not have and not intending that he 
should have sufficient funds in the Whitney national 
Bank of New Orleans., Carrollton Branch, New Orleans, 
La., ~or the payment of said check. 

Specification 111 (Nolle prosequi entere~). 
•

He pleaded not guilty to Charge I, and the Speci{ications thereunder., 
and to Specifications 1 and 5, Charge III and guilty to Charge III and 
Specifications 2., 6., ?, 8, 9, 10. He was found not ~ilty of Specifi
cation 5, Charge III, and guilty of.all other Charges and Specifications. 
He was sentenced to be dismissed the service., to forfeit all pay and 
allowances due or to·become due., and to be confined at hard labor for 
five years. The reviewing authority apprqved the sentence and forwarded 
the record of trial for action under the 48th Article of War. 

3. The Specifications of Charge I allege embezzlement of property 
of.the United States, furnished and intended for the military service., 
consisting of money entrusted to the accused by Colonel P. K. Le Brou, 
Finance Department., New Orleans Port of ·Embarkation., New Orleans., 
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Louisiana, as follows: ~;l.35.45 under Specification l, (80 undn 
Specification 2 anci. ~;il4. 55 under Specification J. 

a. The evidence shows as to Specification l that the ac-
cused was designated as Class "A" Agent Gfficer for Colonel Le Brau, 
Finance Officer at Nevr Crleans Staginz Area, for i:iove:nber and December, 
1942 (Exs. u, V and W). As such, the· accused received on November JO, 
1942, from Colonel Le Brou, tl"U'ough Captain Charles C. Clubb, Finance 

11B11Department, Class Agent Officer (:c;x. T), the sum of ~~6,.355.79 with 
which to pay enlisted men of the Provisional Casual Detachment, and . 
executed Finance Department Form No. 45-A therefor (Ex.- B). This money 
was to cover four November payrolls, _vouchers 1•;0. 115856 (Ex. H), No. 
115899 (Ex. I), No. 115900 (Ex. J) and Ho. 115901 (Bx. K), whiC!l u.are 
delivered to the accused with the money. On Decembe,r l, 1942, the accused 
executed and returned Finance Department Form 1(o. 45-B (Ex. C), accompanied 
by paid vouchers for t5,798.2l and the balance, ~557.58, the amount red
lined, in cash (R. 14-22). 

On voucher No. 115901, Private Uno J. Lehtonen was shown as 
paid ~~l.35.45 (Ex. K), but Private Lehtonen was in the hospital from. 
September 18, to Decamber 28, 1942, and never received the smn of 
~135.45 due. him on that payre,11. Lieutenant 'I". J. Kubricht signed the 
original and duplicate copies of that payroll as certifying officer. 
He testified that the men indicated on the payroll as paid were not all 
paid, that the money of men not present was put in sealed envelopes marked 
with their names and that the envelopes were left in the possession of 
the accused (R • .31-32, 37-.39, 103-106). 

b. The evidence shows as to Specification 2 that the accused 
similarly received on December 7, 1942, ~.ill, 065 vri th which to pay 
personnel of the Provisional Casual Detachment upon six November pay
rolls, vouchers No. 122600 (Ex. L), No. 122601 (Ex. li), No. 122602 
(Ex. N), No. 12260.3 (Ex. o), No. 122604 (Ex. P) and Ho. 122605 (Ex. Q). 
'l'h3 accused executed Finance Department Forms, No. 45-A and No. 45-B 
covering this transaction (ucs. D and~), and on Decenber 9, 1942 returned 
paid vouchers for tio, 980 and the balance of ~185, the amount red-lined, 
in cash (R. 18-20). 

On voucher No. 122600 Private Robert c. Barr was shown as re
ceiving :!;;15, :i>rivate t:rssie u. Brown, ,,)20 and Private :arl Hansen, ~20 
(Ex. L). Private Barr was on ,furlough from December 11 to December 28, 

- 6 ":" 

http:t5,798.2l
http:6,.355.79


(343) 

19~2. ·on his return he asked Sergeant Alvin w. Sumerau, Chief Personnel 
Clerk of the Detachmant, for his money. A few days after his return the 

· $15 was paid to him by Sergeant Sumerau. Private Brown was on a three
day leave when the other men were paid. Vihen he returned he asked for 
his money but never received the ~20 shown on that payroll. Private 
Hansen was in the hospital from November 30 to December Zl, 1942, and 
has never received the $20 shown on that payroll (R. 32, 47-48, 51-53, 
67-69). . 

On voucher No. 122603, Private Sherman Kaplan was shown as · 
receiving $10 (Ex. O). He was in the hospital from November 30 to 
December 11, 1942, and never received the ~10 shown on that payroll. 
On voucher No. 122605, Private Wesley H. Palmer was shown as receiving 
$15 (Ex. Q). He was absent when the other men were paid and never re-. 
ceived this ~15. Lieutenant Kubricht was the certifying officer on the 
payroll, vouchar No. 12260,5, but could not remember what was done with 
the money of men who were not present when three payrolls were paid that 
day (R. 32, 70-75, 105). 

The aggregate amount shown as paid on the above vouchers, but 
in fact not received by the five men at the -time the payrolls were paid,
was $80. Of that amount Private Barr received il5 about twenty-one days 
later, but the balance of $65 was never received by the other men. 

c. The evidence shows as to Specification 3 that. the accused 
similarly received on December 12, 1942, $1.,468. 55 with which to pay 
personnel of the Provisional Casual Detachment on ~No November payrolls., 
vouchers No. 125294 (Ex. R) and No. 125295 (Ex. S). The accused executed 
Finance Departn:ent Forms No. 45-A and No. 45-B covering this transaction 
(Exs. F and G),- and on December 12., 1942, returned paid vouchers for 
$1,~31.90., and the balance of $136.65 in cash (R. 18-20). · 

On voucher No. 125295, Private Wayne L. York was shown as re
ceiving tl4.55 (Ex. S). He was in the hospital from December 4 to Decem
ber 12., 1942. Upon his rolease from the hospital.,.he asked for his 
money, but did not receive it until Sergeant Sumerau paid it to him 
on December 31., 1942, although he made several inquiries about it. 
Captain Morris M. Nemser., who was the certifying officer on this pay-
roll, testified that he actually saw all of the men on the payroll paid 
exc!:lpt two. Qr,e of the two was Private York., whose money was placed in 
ant=nvalope, which was last seen in the possession of the accused (R. 33-34, 
36-37, 76-78): 
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d. As to the three Specifications the evidence shows that 
Sergeant If:artin Savitsky., who worked in the Personnel Section., prepared 
the payrolls from·data in the service records of the men. The service 
records of the seven men involved were introduced in evidence (Exs. 
EE-KK)., and show that Private Lehtonen was paid for J:Jovember on 
December 1., 1942., that Privates Barr., Brown, Hansen., Kaplan and Palmer 
were paid on December 8., 1942., the amounts respectively shO'l'm on the 
payrolls in evidence., 'and that Private York vra.s paid to include Uovemb~r 
30, 1942 (R. 97, 99~100). 

The accused opened a bank account in the name of ir:;alter ·if. 
Hentz, Custodian" on December 1., 1942., in·the Whitney rational :Sank, 
Carrollton Branch., and made t,"ro d.epcsits theJ:'ein, one fci· f4C4.lC a.r:d 
the other £or $2.84. lli'. Angelo 11angiapane, Manager of the branch, 
testified from the ledger sheet of this account that from December 1 
to December 28, 1942, fifteen checks totalling $5i0.34 were paid out to 
the account, leaving an overr:1.raft of ~25.44, and that after December 28, 
other checks were presented but payment was re~sed. A deposit of ~100 
was made on JG.nuary 12, 1943., i.l.ich covered the overdraft. Sergeant 
Sumerau testified. that he accompanied the accused when he deposited the 

· ~~484. 90 (sic) and that the accused had stated that rather than turn the 
money bac.l;: he would keep it and pay the men on their return and rather 
tha.'1 carry the mone;r on his person ha had opened this account for the one 
purpose of paying these men off. '.J.'his was about December 1., 1942. The 
accused told him that too much money was accum,i.J.ating and that he was 
going to put it in the bank. There was some other money that belonged 
to a fund that had beenmised in the detachment (..,. 61-63, 67., 81, 83-85). 

::ier&eant Sumerau paid a 11 couple" of men V!ho had clairr:s for 
payments due them .on payrolls, with checks signed "Walter W. Hentz., 
Custodian°. He st3.t:iC:. that the accused turned the checkbook over to 
Seri;'.;eant Savitsky when the accused left, wi t.11. the signature of the ac
cused on blank checks to be used to pay off t~e men. Sergeant Savitsky 
testified that his instructions v;ere to ma.l:e checks out and pa:y the 
amounts due to some oi' the men who· were not present when the "payroll 
wa.s paid off". There were seven men so paid and he got their r;iames 
from the accused. 'l'he check stubs were introduced in e vici.ence (£xs. 
M!1, m:., 00). Sergeant Sumerau testified fux·ther thc:.t he went to the 
Finance Office with the accused, who there obtained ~~100 in cash on 
account of his uniform allowance, that the accused gave the ~)100 to 
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~rgeant Sumerau to pay the men, and that out of this $100 he paid Frivate 
Y:_ork about $14, Private Barr $15, Private Lehtonen ~25 and another man 
$46 (R. 78-80, 82, S5, 100-102). 

4. As to the Specifications, Charge III,. it is shown under Specifi
cation 1 that the accused made returns of payroll vouchers No. 115856, 
No. lJ.5899, No. 115900 and No. 115901 (Exs. H-l~), aggregating ~6,-355.79, 
by showing $5, 798.21 paid and.returning t557.58 in cash. As a part of 
the return of these payrolls, Finance Department Form No. 45-D was eJ(;e
cuted under date of December 1, 1942, showing the same figures (Ex. C). 
There is no direct proof that the name w~.w. Hentzn on these doctunents 
was the signature of the accused, but it is shovm that the returns were 
made by the accused, to whom the payrolls and the money had been delivered 
as Class "A" Agent Officer. Payroll voucher !Jo. 115901, as returned,. shovred 
that *135.45 had been paid to Private Lehtonen, but Private Lehtonen did 
not :receive this sum, nor any part of it (R. 18-19, 39). · · 

The evidence as to Specification 2 shows that Technician, Fifth 
· Grade, Russell Haddad e~ended ~10.73 early in December under instructions 

of the accused, who was to make prompt refund, and that the accused did · 
not repay him. Under Specifications 6-10, it is shown by evidence and 
stipulation that checks si~ned by the accused as custodian were not good, 
as follows: D:3cember 15, 1942, to Prlvate Abraham Hochstein for ;t28 
(Eic. AA); to Loubat Glassware & Cork Company for ~:13.50; December 23, to 
New Orleans Athletic Club for t20 (Ex. BB); December 25, 1942, to Ne;; 
Orleans Athletic Club for $15 (Ex. CC); and Dece1nber 27, 1942, ·.to cash 
(St. Charles Hotel) for $15 (Ex. DD) (R. 65-66, 106-110, 113-116). 

5. 1he defense presented no testimony. The accused elected to 
remain silent. 

6. .The evidence as to the three Specifications, Charge I, shows 
that the accused as Class "A• Agent Officer received from the disbursing 
officer, Colonel R. K. Le Brou, sums including the amounts alleged in 
each specification for the payment of men of the Provisional Casual 
Detachment, failed to account to Colonel Le Brou for money in those 
amounts due seven men who were not present to be paid, but who were 
shown on the payrolls as paid, and did not pay the sums ·due the men, 
except that Private Barr was paid ~15 and Private York $14.55 by 
Sergeant Su:nerau at a later time from the sum of f;lOO given him for. 
that purpose by the accused after obtaining it on his uniform allow
ance. 
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Embezzlement is the fraudulent appropriation of property 
by a person to whan it has been entrusted or into whose hands it has 
lawfully. come (Moore v. u.s., 16o'u.s. 268). Where money is de-

. livered to a canpany commander for the payment of members of his 
organization and there is no evidence that any enlisted man had con
stituted the officer as his agent to collect or have custody of his. 
pay, an:l where the men failed ·to receive their pay and there is no 
explanation by the officer as to the dispositj_on of the money, the 
proof constitutes a prima facie case of embezzlement under the 94th 

Article of War (Dig. Ops. JAG 1912-40, sec. 452 (3)). 

. The evidence as to Specification 1, Charge III, shows that 
the return of payrolls made by the accused under date of December 1, · 
1942, contained the.false statement that Private Lehtonen had been 
paid the sum of $135.45, and this sum was not thereaf'ter :paid by the 
accused, to Lehtonen. As to Specification 2, to which accused pleaded 
guilty, it is shown that the accused failed to make payment to 
Technician Fifth Grade, Haddad as alleged, 'an,d under Specifications 
6-10, to which accused pleaded guilty, it is shown that the accused 
issued checks as alleged which were not good <n account of insuffi-

. cient funds• 

The making of a false official statement to a superior offi
cer is cited by Winthrop as an instance of conduct unbecoming an offi
cer and a gentleman in violation of the 61st (95th) Article of War 
(W;i_nthrop 1s Mi.litary Law and Precedents, Reprint, p. 713). The 1ianual 
for Courts-Martial, in stating instances of violation of this ar
ticle, includes knowingly making a false official statement, dishon
orable neglect top~ debts, and giving a check on a bank where he 
knows or reasonably should know there are no funds to meet it and 
without intending that there should be (par. 151, MCM, 1928). The 
evidence clearly warrants the conclusion that the false statement 
(Spec. l, Chg. llI) was made by the accused for the purpose of deceiving
Colonel Le Brou; that the failure to p~ the sum of $10.73 to · 
Technician Fifth Grade Haddad (Spec. 2) constituted a dishonorable ne
glect; and that the accused gave bad checks (Specs. 6-10) knowing or 
charged with knowledge that there were not sufficient funds in his 
account to pq them, and without intending that there should be. These 
facts constitute offenses cognizable under the 95th Article of war. 

1. ·c~reful consideration has been given to. two letters from the 
wife of accused, one dated April 30, 1943, addressed to the President 
and the other dated April 5, 1943, addressed to Mrs. Eleanor Roosevelt 
seeking clemency for the accused. ' 
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8. · The accused is 29 yea:rs of age. 'i'he records of the Office or 
The Adjutant General show his service as followsa Enlisted service 
from September 20, 1935; appointed temporary second lieutenant, Army 
of the United States, from Officer Candidate School, and active duty, 
January 23, 1942; appointed temporary first lieutenant, July 30, 1942. 

9. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were connnitted during 

. the trial•. The Board of Review is of the opinion that the record of 
trial is legally sufficient to support the findings of guilty and the 
sentence, and to warrant confirmation of the sentence. Dismissal is 
authorized upon conviction of a violation of the 94th Article of War and 
mandatory upon conviction of a violation of the 95th Article of War. 

Judge Advocate 

Judge Advocate 

-----~-#-.~~------------·_ _., Judge Advocate 

-u-
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1st Ind. 

JUii l 1 1941War Department, J.A.G.O., - To the Secretary of War. 

. l. Herew:Lth transmitted for the action of the President are the 
record of trial and the opinion of the Board of' Review in the case of 
First Lieutenant Walter w. Hentz (0-453189), Adjutant'General•s De
partment. 

2. I concur in the opinion of the Board of'Rev-lew that the 
record o · trial is legally sufficient to support the findings of guilty 
and the ,ientence, and to warrant confirmation of the se!ltence. On three 
separate v:,;asions the accused received money as Class 11A" Agent Officer 
to be used in f1ying enlisted men under accompanying payrolls, and em
bezzled a total Qf ~230 due seven men, who were not present to be paid, 
were shm·m on tne returned payrolls as paid, and were not in fact paid, 
in violation of the 94th Article of War. The return of payrolls made 

·by the accused on December 1, 1942, contained the false statement that a 
certain soldier had been paid ~13.5.•45, whereas this sum was not then nor 
afterward paid to the soldier by the accused, in violation of the 95th 
Article of Vlar. The accused also failed to pay a debt of $10. 73 to an 
enlisted man, although it was to have been paid prL'lll'ptly, and issued five 
checks agf.:r.egating $91.50 which were not honored because of insufficient 
funos (as to which pleas of guilty were entered), in violation of the 
95th Article of War. I recommend that the sentence to dismissal, total 
forfeittu·es, and confinement for five years be confirmed and carried into 
execution. Careful constcieration has been given to two letters from the 
wife of the accused, one dated April 30, 1943, addressed to the President, 
and the other dated April 5, 1943, addressed to Krs. Eleanor Roosevelt, 
seeking clemency for the accused. 

J. The United States Disciplinary Barracks, F'ort Leavenworth, Kansas, 
should be designated as the place of confinement. 

4. Inclosed herewith are the draft of a letter for your signature 
transmitting the record to ~he President, for his action, and a form of 
Executive action, carrying into effect the recoJJUnendation ma.de above. 

(!_ -~ ---~__...__ .... 

3 Incls. 1,~on C. Cramer, 
Incl.1- Rec. of trial. Kajor General,. 
Incl.2- Dft~ ltr. for sig. The Judge Advocate General. 

of Sec. of War. 
Incl.J- Form of action. 

(Sentence confirmed but conf'-inement reduced to two years. 
o.c.v.o. 163, 24 Jul 1943) 

-12-
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WAR DEPARTilliNT 

Anny Service Forces 
In the Office of The Judge Advocate General 

. Washington., D.C. 

SPJGN 
c~.~ 231963 

) 
UNITED STATES ) 

) 
v. ) 

) 
Second Lieutenant KENNETH ) 
A. HATTEBERG (0-559~51), j 
Air Corps. ) 

) 

MAY 2 7 1943 

SECOND DISTRICT 
AR1lY AIR FORCES 

TECHNICAL TRA.IlITNG COMHA1ID 

Trial by G.C.M. ,· convened at 
Truax Field, Wisconsin, February 
1, 2 and 3, 1943. Dismissal, 
total forfeitures, and confinement 

I )fer tro \2 yea.rs. 
1 
I 

OPINION of the BOARD OF REVIl!;W 
CRESSON, LIPSCO:IB and SIBEPER, Jucge Advocates 

1. The Board of Review has examined the record of trial in the 
case of the officer named above and submits thi~, its opinion, to 
The Judge Advocate General. 

2. The accused was tried up9~ the following Charges and Specifi
cations: 

CHAl:-.GE I: Violation of the. 61st Article of War. , 

Specification: In tha·t:"° 2nd Lieutenant Kenneth A. 
Hatteberg, Air.Corps, 619th Technical School 
Squadron (Special), did, without proper leave, 
absent himself from his proper station at 
TS, AAFTTC, Truax Field, Madison, Wisconsin, 
from abo:µt December 1'7, 1942 to about December 
23, 1942. 

http:CHAl:-.GE
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CHAP.GE II: Violation of the 95th Article of War. 

Specification 1: (Finding of not guilty). 

Specification 2: In that 2nd Lieutenant Kenneth A. 
Hatteberg, Air Corps., 619th Technical School 
Squadron (Special), did., at liadison, Vlisconsin., 
on or about December 18, 1942, with intent to 
defraud, wronefully and unlawfully make and 
:utter to the Loraine Hotel, ::Aadison, Wiscons~., 
a certain check in words and figures as follows, 
to-wit& 

St. Louis, Mo. Dec. 18., 1942 
1il1SSISSIJ;>PI VAI.li.'Y TRUST COi:.:PANY 

Pay to the 
order of LOF:.RAilf.8 HOTEL (No Pro) 

1 

. 79-52 

Twenty Five 00/100 - - - - - - - - - - Dollars 

K. A. HA'l''l'EBERG 

and by means thereof did fraudulently obtain from 
the Loraine Hotel $25.00 lawful money of the United 
States of the value of ,25.00, he., the said 2nd 
Lieutenant Kenneth A. Hatteberg then well knowing 
that he did not have, and not intending that he 
should have sufficient funds in the Mississippi 
Valley Trust Company., St. Louis., Eissouri., for fae 
payment of said check. 

Specification 3: (Finding of not guilty). 

CHARGE III: Violation of the 96th Article of War. 

Specification 1: In tnat 2nd Lieutenant Kenneth A. 
Hatteberg, Air Corps, 619th 'l'echnical School 
Squadron (::ipecial), was at ct near 11:adison., 
Wisconsin., on or about Decenber 12, 1942, in 
a public place, to wit, the Venus Cafe, drunk 
while in unifo:nn, in the presence of enlisted 
men and in view of other persons. · 

.;. 2 -
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Specification 2: In that 2nd Li'e~tenant Xenneth A. 
Hatteberg, Air Corps, 619th Technical School 
Squadron (Special), did, at :Madison, Wisconsin, 
on or about December 18, 1942, with intent to 
defraud, wrongfully and unlawfully make and 
utter to the Loraine Hotel, Madison, Wisconsin, 
a certain check in words and figures as-follows, 
to-wit: 

St. Louis, i,lo. :sec. 18, 1942 
11ISSISSIPPI VALLl:,Y TRUST CO?!.P.ANY 

Pay to the 00 
order of LOIBAINE HOTEL (No Pro) ~~25-

79-52 

1wenty Five 00/100 - - - - - - - - - - Dollars 

K. A. HA'i''l:&31::RG 

and by means thereof did fraudulently obtain from· 
-the Loraine Hotel $25.00 lawful money of the United 
States of the value of $25.00, he, the said 2nd 
Lieutenant Kenneth A. Hatteberg then well knowing 
that he did not have, and not intending that he 
should have sufficient funds in the Mississippi 
Valley Trust Company, St. Louis, 11issouri, for the 
payment of said check. 

Specification 3: In that 2nd Lieutenant Kenneth A. 
Hatteberg, Air Corps, 619th Technical School 
Squadron (Special), having re~eived a lawful 
order from J..Jajor Lawrence E. Bandt, Air Corps, 
619th Technical School Squadron (Special), on 
December 18, 1942, nTo report for duty at 0800' 
tomorrow morningn, or words to that effect,. the 
said l.iajor Lawrence E. Bandt being in the execu
tion of his office, did, at TS, AA..H"l'TC, Truax 
Field, Madison, \'lisconsin., on December 19, 1<;;42, 
fail to obey same. 
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Specification 4: (Finding o£ not guilty). 

Specification 5: (Stricken). 
. . 

CHA.IDE IV: Violation of the 69th Article of War. 

Specification: In that 2nd Lieutenant Kenne.th A. 
Hatteberg, Air Corps, 619th Technical School 
Squadron (Special), having been duly placed 
in arrest of quarters on or about December 23, 
1942, did, at TS, AAFTTC, Truax Field, Madison, 
Wisconsin, on or about January> l, 1943, break 
his said arrest before he was set at liberty by 
proper authority. 

•
ADDITIONAL CHAroE I: Violation of the 93rd Article of War. 

Specification: In that 2nd Lieutenant Kenneth A. 
Hatteberg, Air Corps, 619th Technical School 
Squadron (Sp), did, at Milwaukee, ,'i'isconsin, 
on or about Dec'1Jllber 201 1942, with intent to 
defraud, falae;ty make in its entirety a certain 
check in the tallowing words and figures, to-wit: 

St. Louis Mo. Dec. 20, 1942 
MISSISSIPPI VAI.Ll:.'Y TRUST COMP.Al-IY 

Pay to the 00 
Order of CASH ~25-

Twenty Five and 00/100 - - ~ - - - - - - - :.. Dollars 

Lt. Berg 
HK 

which said check was a writin6 of a private nature, 
which might operate to the prejudice of another. 

ADDITIONAL CID.RGE. II: Violation of the 96th Article of War. 

Specification: In that 2nd Lieutenant Kenneth A. Hatteberg, 
Air Corps, 619th Technical School Squadron (Sp), did, 

, . 
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at Milwaukee, Wisconsin, on or about December 
20, 1942, with inbnt to o.efraud, willfully, 
unla,vfully, and feloniously utter as true and 
eenuine a certain check in words and figures' 
as follows: 

St. Louis, llo. Dec. 20, 1942 
1.!L:>SIS3IP: I 1,'ALL1'Y Ti.j.J;:;T COl.:PAl:Y 

Pay to the 00 
order of CASH $25-

Tl'renty Five and 00/100 - - - - - - - Dollars 

°Lt. Berg 
HK 

-a writing of a private nature, which migl~t 
. operate to the prejudice of another, .which 
said check was, as he,. the said 2nd Lieutenant 
lCenneth A. Hatteber;; then well lmew., falsely 
made end forg~d. · 

The accuseQ pleaded not guilty to all the Charges and Specifications. 
Specification 5, Charge III, was withdravm during the trial (R. 144). 
He vras, found ;;;uilty of the Specification, Charge I and Char6e I; 
Specification 2; Char;e II and Charce II; 8pecifications 1, 2 and 3, 

,Charge III and Chartie III; the Specification, Charge IV and Charge 
IV; the Specification, Additional Charge I and k.;:ditional Charge I; 
the ··specification., Additional Charr;e II and Additional Char.;o II. He 
was folllld not vulty of Specifications 1 and 3, Charge II; and 
Specification 4., Charge III. No evidence of previous convictions 
was introduced. He was sentenced to be dismissed the service, to for~ 
feit all pay and allowances due or to become due and to be confined at 
hard labor for two years. The reviewing authority approved the sentence· 
and forwarded the record of trial for action under Article of War 48•. 
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3. At the beginning of the trial, after tha trial judge advo
cate had announced that the prosec~tion did not desire to challenge 
a.~,:y member of the ccurt, either for cause or peremptorily, ·the de
fense cou."'lsel inquired what members of the court, if any, had been 
commissioned in t.ie 11 Judge Advocate Department". !.~ajor lt'lota and 
Captain Pound si5nified that they had. ::::iefense counsel then inquired 
whether the law meraber had been comnissioned in the "Judge Advocate 
Department11 • The law member replied, "I have not" (h. 5). 

The Assignment of Errors filed by the defense counsel in-
cludes th~ following: 

"First. There were two me:nbers of the court 
who were co:a,::issioned in the Judge Advocate 
General Is Department. Neither of them were 
designated law member of the court. 'l'his 
does not comply with iu-ticle of War fl 8. 
See page 5 of the record". 

The order appointinb the ccurt details Lieutenant Colonel 
Arthur J. Stanley, Jr. (02344,3), GSC, as law member, and :,:ajor Charles 
'l'. ~lob (0189721) AC, and Captain John M. Pound (0358333) AC, members 
of the court. All three w~=e present at the trial(~. 1-2). The re
cords in the office of '.Che Adjutant G(meral and. in the office of 'I'he 
Judge Advocate General show, with reference to ;.rajor Flota, that .he 
accepted his appointment as First Lieutenant, Judge Advocate General's 
Reserve Corps, on December 2'7, 1923, a."ld has continuously held a com
mission in The Judge Advocate Gener·c.tl Is heserv\a: Gorps since that time. 
He was promoted to the Grade of Captain, J.A.G.l)., on :{ovember 9, 1929, 
and to the grade of Major, J .A.G,D,, on February 8, 1939. Ee was assigned 
to extended_ active duty with the Air Corps, effective l;lay 1, 1941, first 
serving as Post Jucibe Advocate, Scott Field, Illinois, and thereafter, 
since June 13, 1942, as Post Ju.:lge Advocate, AAFITC, Sioux Falls, South 
Dakota, in which capacity he was s3rving when appointed a member of 
this court~ 

'The same record:, show, with reference to Captain Pound, 
that he accepted a:;:;pointment as Captain, Ju.d[;e 1~dvocate General• s De
partment, in the Officers Leserve Corps, on July 10, 1937, such o.ppoint
ment 11 to date from the second day of July, nineteen hundred and thirty 
seven", and has continuously bean co.nmissioned, in the same grade and 
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section, from th& t tima to the present. He was assigned to active 
duty with AAF, Af'I'IC, effective tle.:.l;ember 6, 1942, at Jefferson 
Barracks, ~~isscuri, where his principal duties, according to his 
file in the Personnel Section, JAGO, have been "Assistant Post 
Judge Advocate, H.eviewi"ll C-::urt :.:artial cases, Law lirember General 
Court-;,fa.rtial, me:11ber special court-martial, full time Post Summary 
Court CJfficE::r· and Assistant Post Adjutant" (underscoring supplied), 
"from September 6, 1942, to the present." 

'i'he secon::i paracraph of .Article of ·1rar 8 provides that: 

11 '.i'ho authority appointing a general court-martial 
shall detail as one of tne members thereof a law 
m8;;-iber·, vrno shall be an officer of the Judge Advo
cate General';; i;epartment, except that wl.E.n an 
officer of that department is not available for the 
purpose tr1e appcintir.i.i!: authority shall detail in
stead an officer of some other branch of the service 
selected bJ the appointing authority as specially 
qualified to perfon1 +,he duties of law medler.11 

"A general court-martial upon which no law member 
has been detailed is, by reason of the mandatory 
~rovisos of Article of Wars, not legally consti
tuted and its proceedings are void. C;I 159140, 
159143, 15911+4, 159146, 159149, 159228, 163239, 
163259 (1924); lG?OS,8, 18'/201 (1929)." (Dig. Ops. 
JAG, 1912-1940, fsc. 365 (9), p. 175; underscoring 
supplied). 

The proviso that the member detailed as law member· shall be 
an officer of '.l.'he Judge Advocate General' s f.epartment when available, 
is couched in language equally as mandatory as that construed in the 
authorities cited. 

It is true that the Judge Advocate General has held that the 
detailing as law member of an officer commissioned in another branch, 
imports the appointing authority's decision that no member of The Judge 
Advocate General I s Department was available (C1.I 209988 (1938)). The 
presumption so established has been applied only where no member of The 
Judge Advocate General':; Departiaent was detailed as a member of the 
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court. Where, however, as in the case under consideration, two r.1.em~erc 
of The Judge Advocate General's Department were actually detailed and 
SE;rved during the trial as members of the court, their- availability 
being po~itively and affirmatively shown, no basis exists for pre-
swn.ing that the appointing authorit;r, in selecting the court, decided 
that no mcraber of The Judge Advocate General I s Department was ·ava.ilable, 
unless the word "available", be constrted as having been used ln the 
statute not in its ordinary significance of "at one's disposal" 
(Schwabacher Hdw. Co. vs. ;.riller Sawmill Co., 155 Pac. 767), "accessible" 
(Huskey v. ~,~etropolitan Life Ins. Co., 94 s;; (a) 1075:, 1CY?8) or nsuch as 
one may t.vail oneself of" (Woodley Petroleu'll Co. v. Arkansas Lcuisiana 
Pipeline Co., 153 So. 539, 542, quotint; -Vieb::ter 1 ::; ~)ictionary) but with the 
added- and, ac~ording to Yiebsterts Una'.)ri,.igJ:i Dictionary, obsolete -
connotation of "having sufficient power, force or efficacy for the object0 

or ncapable of being used", or "suitable to tho purpose" (Bouvier). 

This latter construction, if authorized, Yrould permit -
with grave and deplorable refle·cticn on the persoru ,el of the lecal de
partment of the anny - the extension of tne presu::iption that the 
appointing authority had properly decided that no nenbers of 1':,e Judge 
Advocate General I s D0partinent were 11 availabl·3 11 for dct&il as· 1aw member, 
to cases· in wilich cfficers of The Judc"e Acivcc2-.te Gc!",aral 's Department 
ar:i ....ctually detailed and sit c:.:; Hi':,,:.::;ers c:· /-r:21 al ccurts having as 
law mer.ibe:...:::: cfi'ic"'rs co;,aniscicn0c~ in ot:icr i,Y-a.nch0 ,~; en the theory that 
the jucige aivocates on s.,ch cr..:u·t::: ·;i'JrJ net :; .itc,.1J1s fer the plU'pose, 

· er th3.t they lack sufficie:1t r c·; .,r, f.::::· :.::: ;,::- c.ffi ca.c:r to function as 
law :r.e,::bers of r;aneral c01.:.rt:::-·,,:r~·].<'.., >.:c;::.t,! t!,:,jr :.:r~cial training 
and experience as officers co:n.iii;si·:·:1,.;< :.:-1 ~r,J Ju::i e Acivcca.te General's 
D::p2.rt':".ent, 

This Eotr'ained interr:n.:t&.tiuc c,~;_"'·,:··.::n+.ly c]i:i no+.:. ev<jn occur 
to the co:-::pilcrs cf Corpus Jurh SecunC:w,1, frc::1 wt·,ich the follovd.ng 
statement is quoted: 11 'l'he eighth .Article of 1!a.r (lC U.S.C.A, 1479) 
provides for the appointment cf a law me•rber who ,nust be ...t1en possible, 
an officer of th3 ju.,ge-advocate-i;eneral c.epartrnentn (6 CJS, 451). 

Lloreover, the absence of any req ;irement that an officer 
comr.d.ssioned in The Juci_se Ad.vocate G:::neral I s L•epartment, and detailed 
as law member, ce nselected by the appointing authority as especially 
qualified to perform the du.ties of law mer.1bern, and the presence of 
such require~ent in the provision of t~e appointment, as law member, 
of an officer commissioned in any other branch, when a mamber of The 
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_ Judge Advocate General's ne'partment is not available, indicates 
clearly that ,the term •a.vailable• is used here, in its ordinary 
signification of •at one's disposa,l•, •accessible", or •such as 
one may avail oneself of•. Under the statute, membership in The 
Judge Advocate General's Department. imports the requisite power, 
force and efficacy. The reviewing authority is authorized to de
termine an officer's professional qualifications to act as law 
member only when such appointment is made, under the statutory ex
ception, from another bran9h. 

That any other construction does violence not only to 
common usage, but to the intention of Congress in incorporating 
this provision in the Act of JUile 4, 1920, is disclosed by the 
reports of the committee hearings which preceded its passage. At 
these hearings, stress was laid on the citatus of all members of The 
Ju8.ge Advocate General. 1 s Department. as trained lawyers, and the 
point was made that having any member of this department as law 
member of a general court-martial would strongly tend to eliminate 
errors in trials. 

The bill originally.introduced in the Senate provided that 
a judge advocate should preside over every general court, and rule on 
admissibility of evidence and other matters. This provision was revised, 
and passed as Article of War 8 in accordance with suggestio~s made to 
the committee by representatives of the War Department, including the 
then Judge Advocate General. The original provision for the qualifica
tions of a court judge advocate follows: 

"No person shall be appointed judge advocate 
for a general court unless at the time of his 
appointment he is an officer of the Judge Advo
cate General's Department, except that when an 
officer of that department is not available the 
appointing authority shall appoint an officer re
conunended by The Judge Advocate General of the 
Army as .specially qualified by reason of legal 
learning and experience to act as judge advocate * * *9 

· (Hearings, Senate & House, Amendments to Articles 
'of War pertaining to Military Justice, 64th, 65th, 
and 66th Congress,· p. 5). 

' 

... 
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The following comments made by General Bethel at the 
committee hearings are illuminating as to Congress• intention of 
making membership in The Judge Advocat~ General's Department the 
criterion for eligibility to serve as law member on general courts-

. martialz 

0 I think it is extremely desirable to have a man 
learnad in the law to preside in court-martials and 
deciue all questions of law. It wiil require a good 
many more judge advocates, however, possibly a great 
many more than the person who drew this bill thought. 
However much we may endeavor to reduce the number of 
trials by general court-martial, they are going to be 
necessary here and there, and in distant places, and 
the court-martial cannot delay the trial of a case 
until a judge advocate can come from a long distance, 
or until he can get thrcugh presiding over the trial 
of some'other case. In order that we may have prompt 
trials, trials that shall :,romptly follow the corrunission 
of offenses, we must have a great surplus of judge advocates 
if we are to have one to preside at every general court
martial, so that I-regard this proposition more as a 
practical question for you gentlemen in Congress as to 
whether you desire to increase the corps of judge advocates 
so much as will be necessary. The purpose of the office 
of judge advocate, presiding at a trial is excellent, 
because it will eliminate a great deal of irrelavant 
testimony, and I trust reduce the number of serious 
errors. As it is now we have to di'sapprove a con-

_siderable number of cases because a serious error has 
been made to the prejudice of the accused, and lea.med 
judge advocates presiding at trials ought to be able to 
prevent that sort of thing" (Hearings, Senate & House, 
Amendments to Articles of Ha.r pertaining to Military 
Justice, 64th, 65th and 66th Congresses, p. 589) 
(underscorinG supplied). 

The synonyms for the adjective "available", given by Webster's 
Unabridged Dictionary, a.re •accessible, attainable, convenient, handy, 
ready, usablen. Those contained in Rogets Thesauras are nready, convenient, 
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handy., usable.• It has b2en nctad that Captain Pound, one of the officers 
conunissioned in The Judea Advocate Genaral 1 s Department who wa~ appointed 
as a :nemb0r cf the court., had ,3e:rv~:.l, according to the records in t:1i:; 
cffice, as law me:nber of another :;eneral court-martial in th.e same com
mand. It th:.1.s apvears affirmatively thc::.t the appointinr authority had 
already deterrrineo. he was not only •available• in the sense of accessible., 
ready, handy and convenient, for detail as law member of this court, 
but in the sensa of •usable• as well., althou.:;h the determination of his 
availability in the first sense was enough to preclude the exception. 

Article of °liar 37 has no application to the error noted, v;hich 
is net procedural b..:.t p::irtains to the constitution cf the court. 

4. Alt110u_;h the Doard cons10.<:1rs that ti-ie subsequent proceedings 
of the court, includin; it:: findings and sentence are void for want 
of jurisdictional power,_it h::i::; written a full review of the. facts 
for the consideration of the confinnin3 authorit;y. 'I'he subsequent 
conclusions presented are s~Jbje_cted, however, ,in eaca inst,.mce to th..e 
juri3dictional defect discu=ned above. 

-
5. The evidence for the prosecution, relative to t'1e 8 .Specific-

ations o.f n~1ich the accused rras found guilty shows the i'ollcvrinG facts. 
a. Durin?, t:'1e earl~" evening of 11 i.:ecember 1942 the a~cused WilS 

standinr; in the ":)ar roon cf the Loraine llotel in l.facJison, ·,;i::;consin, 
drinkin::; brandy when he was joj_necl by ;:;taff :er;;e3.nt Lonald E,. Karonen
oerg and Corp::iral Howard L. i:.ussell, bot:1 of -;-:horn were ::1embe;rs ::f his 
or anization. 1'.:fter drinkin;; to;.;et:1er, they went to the nearby Park0 

Hotol where they had another drink to__:ether. '.!:hen at a~,out 10 or 11 
o'clock they went to t:ie Venus Cafe, a public eatin; place, and a place 
where liquor v,as net sold. The accusej, hov1ever, had a pint of whiskey 
,nth him and the three continued drinkin::;. 'i'he cafe -was crowded with 
soldiers and civilians but no other officer than the accused appeared to 
be present. Shortly aft,:::r 1 a.m., 12 Decamber 1S42, two civilian police
men entered the cafe. 'l'he accused introduced him ·elf to them and en~::.i.:;ec.i 
them in conversation. .i::ach of ti1ese officer:; testified that frc-:: ·foe 
conversation, marmer and conduct of the a:::cused ancl £':::-om the fact that 
the accused staggered slightl;/ v.hen he walked, it was evident that he. 
was under the influence of liquor. Both ;.;ergaant tarcnenbarG and Corporal 
ltussell also testified that the accused was undar the in:f'luence of 
liquor and ,·::;er _eant Karonerfoerg testified furtber th~t the acc1.1sed was in 
that, condition clurin6 the entire evening. '.l.'he a:::cus0d nas dres:-;ed in 
his officer's unii'orm and wo~e the insi;nia of hi3 rank. (2. 50-56, 80-91). 

£.• Subsequent to the events just described, the a:::cused on 
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17 December 1942, absented himself without leave from his proper 
station at lru~ Field, ~adison, Wi:consin, and remained absent there
from to 2J December 1942 (Pros. Ex. 3; R. 116-118) · 

£• At about lOi).m., on 18 December 1942, accused requested 
a waiter i;l the Loraine Hotel to have a check cashed for him. The 
accused then wrote a check in the sum of t,25 on the !.a.ssissippi Valley 
Trust Company, St. Louis, Missouri, making it payable to the Loraine 
Hotel. The waiter took this check to the cashier of the hotel and 
secured ~;25 for the accused. At the time of this transaction, the accused 
was described as being sober. In due course of business the check 
was presented for payr.ient and dishonored. It was returned to the 
Loraine Hotel stamped naccount closed.• The deposition of the auditor 
of the W.ssissippi Valley Trust Company shorrn that the accused wrote 
to his or6anization on 16 Novembe:t''l942, and· requested that his account 
be closed and that a check covering his balance be forvrarded to him. 
In response to this letter, the lli.ssissippi Valley Trust Company 
closed the accused's account on 19 :t{over.ijer 1942 ~d rr.ail,ed a check to 
the accused in the SU.lJl of :;,:11 ·in payment of the balance which he had on 
deposit on that date. The deposition also shewed that there had been 
no arrangement made bet;vean the accused and the Trust Company for the 
extension of.a loan to the accused (Pros. Ex:. 6, 10; R. 102-104, 104-107, 
107-114). 

a. At about 5:.30 o'clock on the afternoon of 18 December 1942, 
after the accused had been absent without leave for a day, as shovm in 
para~ra?h 'J2_ above; ~econd Lieutenant Alan D. Beg6s, at the direction or· 
Major Lawrence E. Bandt, the squadron commander of the accused, called the 
accused by telephone at the Loraine Hotel where the accused was known to 
be stayin~ at that time. After Lieutenant Be,;;_;s had a brief conversation 
with the accused and had recognized. his voice and manner of speech, he. 
turned the telephone over to lia.:;or Bandt. 1Iajor Bandt asked the accused 
why-he had not been present for duty on that day and the. accused replied 
·that he had been °pretty busyt'. Major :Sandt then ordered the accused to 
raport for duty on the following morning and the accused replied •Yes, 
sir, I will be there•. The accused, however, did not report on the · 
follovring morning and wal?':not present during the entire day (R. 35, 73-75). 

• ~· On 20 December 1942 the accused, accompanied by one known 
as J31.i.d Ua.rshall entered a restaurant in Milwaukee, Wisconsin, known as 
•Joe's Lunchtt. This lunch room was owned and operated by a Mr. and Mrs. 
Frank Zimmer. t:arshall presented the acc·.ised to ~h's. Zimmer with vthom 
he had been acquainted for several years, and asked her to do him a 
favor. He then asked her.if she •could• cash a check. 1'he accused then 
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wr.ote a c:°heck in. the ·sum of $25 on th; Mississippi Valley Trust Com
pany., St. Louis., Missouri., to the order of •cash•., and signed it 
•Lt. H.K. Berg•. After Bud Marshall had indorsed the check and 
Mr. Zimmer had approved the.cashing of it., Mrs. Zimmer paid the accused 
$25.· The accused was described as beine in a jovial., good-natured 
-mood but not intoxicated; ·He and his companions asserted that they were 
out having a good t:L11e and the accused insisted upon Mt. and 1Irs. Zimmer 
accompanying them.to an ~joining tavern for a drink. During the 
interval in the tavern., t}:).e 'accused regaled Hr; and ;.:rs. Ziimner with 
stories of his exploits in Africa. After acceptin6 one drink from the 
accused, l.1r. arid Mrs. Zimmer. returned to their restailrant. The check 
in question was thereafter netotiated by lirs. Zimmer to a ;irr. Reuben 
and in due course it was pres·ented to. the lussissippi Val.ley Trust Com
pany for payment. The check was, however.,.dishonored by the 'l'rust· 
Company., and returned marked •~o account•••The check was in tu:rn returned 
to the Zihuner•s who reimbursed Mr. Reuben in the sum of ·~25. The depos- · 
tion of the auditor of the Mississippi Valley Trust Company shows that · 
there was no checking a~co:.mt in that 9ank in the name of Lt. H.K. Berg. 

, (R. 38-45., 45-50; Pr,os. &:. 1., 10). • 
. ' i f -

. f.. .On 23 Dece:mo~ 1942 the commanding officer of Truax ·:i!,i~~d · 
sent an office.rt~ llilwaukee; ';;isconsin., to return the a~cused to his 
station. on the same day the officer returned wit.~ the·accused,and 
delivered him to the offic3r of the uay. 'l'he offic~r of the day at· 
once rec;d to the accused .the written order o! the CQllllllanding officer' 
of Truax Field placing the· accused in arrest in quarters in rooms 2 '. 
and 4, Building 2904. The accused was read the.order and signed it.· 
Thereafter on 1 January 1943 the officer of the day was directed to. 
bring the accused to the office of the local staff judge advocate._ 
The officer of the day, ·however., could no"t find the· accused although 
he searched the accused•s·quarters and the adjoinin~ buildings thereto. 
Neither could the accl.\sed be f~und.in the officers• mess or at the . 
officars r club. The quarterG·. of. the accused were checked at laast ·four 
times on that date. $i.:.bsequently on 3 Januar.r the accused was met at 
the Chica.go northwest Railway station., Madison, Wisconsin., and conducted 
to the Truax! Field Hospital (R. 116-122., 122-12(,., 127-131; Pros. Ex. 7) .. · . . . . . . 

6. First Lieutenant Carey P. Hunt Air·Corps., testified for the 
defense that on New Year's Eve·he saw the accused at the officers• · 
club at Truax Field with a ;lass'in his hand·containing a fluid which 
!'e.sembled ginger ale (R. 146-148). . 

• The accused elected to make·an_:unsworn statement in which 
he asserted that his military career started-while he was a student 
at the University of Iowa studying business administration. He . 
explained that. on 26 AU..,"11St 1941, he was drafted into the Army ·and there
after chose to reenlist.in the Air Corps because he felt he could be·or 
more service there •. He was recommen_ded for Officers' Candidate School· 
and graduated from that school with a grade · of 89. 5. 'l'hereafter he 
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· went to Scott Field and served as adjutant.at the Parks Air College, 
and. thereafter served as supervisor for the training department of 
Emerson El.ec:trical Sci1ool. He asserkd that he would like .to continue 
in the service even if he had to become a :ririvate. He explained that. 
chare_es brought against h5_"J'I resulted from his· conduct during a ~eriod 

·in 1'Thich he was intoxicated at all times and that he could not recall. 
any of the circumstances involved in'the charg~s (R. 156). The. 
a~cused then presented an unsworn written statement in which he furthef 

· asserted that·he had not discharged the obligations which had-developed 
as a result of his drunken conduct .because he had b~en restricted to the.· 
hospital and had not been able to make arrangements or see people about 
them. He asserted that he had not been paid since ·l'fovember but that }:le 
intended to make full payment in the future. He asserted that he was 
the only person.present when he was examined by the investigating officer 
and that he was not present when the witnesses against him were exar..ined 
and that he had not had a c"hance to cross-examine them. He asserted 
further that he had not had the benefit of cou.."lsel, during the time of 
this investigation. He,asserted furthel' thut he did not remember pre
senting a check at the Loraine Eotel. He explained that his breach of 
restrictions New Year's Day resulted fr·om a drunken spree during the holi
days. The accused then-repeated that his misconduct uas due entirely to 
drunkenness (R. 158-159). 

7. · The Specification, Charge I alleges that the accused•*** 
did, without proper leave, absent himself from his proper· station***· 
from about December 17, 1942 to about December ·23, 1942.• The uncon- · 
tradicted evidence beyond any reasonable doubt sustains the findings 
9f guilty under this Specification. 

. . . 8. Specificatiol:). 2, Charge II, alleces that the accused did on 
18 December 1942 wrongfully make and utter to the Loraine Hotel a. 
check in the sum of $25, by means thereof did fraudulently obtain ~125 
well knowing that he did not have sufficient funds in the Jdississippi 
Valley Trust Company for the payment of said check. The Jpecification 
is alleged to be a violation of Article of \'far 95. Specification 2, 
Charge III, makes the same allegation but is alleged to be.a violation 
of Article of War 96. 

The evidence shows that the check was maci.e and uttered on 
the day and ·in the manner alleged. The evidence also shows that on 
16 Novembe.r about a month prior to the making of the check in queztion, 
the accused had requested the ~ussissippi Valley Trust Comp~y to close 
hi's account and remit to him the- balance to his credit. In response to 

· this request the account of the q.Ccused was closed on 19 November .and 
payment or the check was therefore refused upon its presentation.· '.('he 
check was returned to the depositor marked •account closed~. ·since the 
evidence shows that the accused was not drunk at the time the check was 
y;ri tten, that he had, prior to .that time, closed his account anci had 
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ma9.e no arrangements with his bank for the extensioq of a.loan, it must 
be infer~d thatthe accused ,vrote the check with the fraudulent purpose 
alleged, and not intendinz that it should be paid. 1he evidence beyond 
a reasonable doubt, sustains every element of the offenses charged. 

It should be observed that since the punishment assessed by the 
court. is authorizen upon conviction of either Article of War 96 or 95, 
the repetition of the ~pacification under Chartes II and III has in no 
sense resulted in the assessment of duplicitious punish.,,ent, and has in 
no way prejudiced the rights of the accused. 

9. Specification 1, Char::e III, allezes that· on 12 :i)ecember 1942 
the accused i',as drunk ·in uniform in the Venus Cn.f'a, a public place., . 
in the ;:resence of enlisted.- men and in the view of others. The uncon-

• tradicted testimony of two enlisted men and two civilian ~olicemen 
show that the accuseci. was drunk to the extent that he staggered as he 
walked, and that his conversation and manner revealed his intoxication. 
Every element of the offense is established as alleged beyond a reasonable 
doubt. 

10. Specification 3., Charge .Irr; alleges that the accusen failed to 
obey the lawful order of Major·:tawrence B. Bandt to report for duty on 
19 December 1942. The evidence shows that on 18 December Major Bandt 
talked over the telephone to the a~cused., asking him why he did not 
report for duty on that day., and-ordered him to report for duty .on the 
following morning. , The evidence· shows further that the accused failed to 
report as ordered and continued to remain absent without leave~ . The 
identity of the accused as the person who received the order w-as clearly 
established and the findings of guilty are support~d by evidence beyond 
a reasonable doubt. 

il. The Specification., Charge IV, alleges .th~t the accused., having 
been placed in arrest in quarter::; on 2.3 December 1942 did., on abo,:.t 
1 January 194.3 break his arrest. The evidence clearly establishes the. 
,arrest of the accused and his subsequent breach of. the arrest on 
1 January. The evidence ~ustains every ·element of the offenses beyond 
a reasonable doubt. 

12. The Specification., Additional Char6e I alleges that the accused 
did; at llilwaukeE!, Wisconsin on 20 December 1942., ,;d.th intent to defraud., 
falsely make a check., payable to cash, on the llississippi Valley Trust 
Company ,for $25, and signeg. it Lt. H.K. Berg. The making of this check 
is alleged as an offense in violation of.Article of War 93. The Specifica
tion, Aciditional Charge II., alleges that the accused with intent to 
defraud., willfully, unlawfully.,_ and feloniously uttered this check as 
true. 
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The evtdence shovrn that the· ar-cnsed on the date. and in the 
place alleged, wrote and utti3red the check described above .and falsely 
signed the name Lt. H.K. Ber~ thereto. The evidence shows further 
.that the accused uttered the check in tne manner allebed, and that· 
thereaf'.ter the check was dishonored and r_;;turned to the depor,itor 
marked •no. account•. In.addition the evidence.shovfs that although 

. the accused had been drinking upon the occasion of the· ma.ldng and the 
uttering of ti1is check, he was not. drunk. . '.Chese facts clearly justify 
the inference that. the accused made and uttered the -eheck in q-..iestion 
with the intent·to defraud and justify the findinzs of guilty o.r both 
Charges and Specif~cations. ·· 

13. Priox: to the arraie:nment of the accused, the ·defense questioned 
ti1e ri1ental and emotional re.sponsibility of the acc11sed for the ofi.'enses 
char,:;ed and pres:;nted as its witnesses concerning such questions }.fajor 
John Chornya.k, Medical Corps, Ch._ief 'of the Neuro-psychiatr'j~ ~ectiort of the 
local station hospital and 1Iajolf Charles S. Higley also. a medical officer 
at the local station l1ospital. :£ajor Chorilyak testified that .'.lfter 
observing the accused, he had. diag1osed his condition as that of a 
"psychopathic skte, ei,1otional insta.bilitya. He stated th8't foe accused 
was not insane, that he was able to understand :the nature of the proceed
inr;s and coo1)erate in his defense,. that he knew right from wrong, and 
that he ha:; nor..nal intelligence for his a::;e as determined b;,r the fact 
that he had so~e throu~h college~ He testified further that there were 
t..-ro r.1ajor developments in indivduals, one is· intelligence, and the 
other is emotional. In his opinion the accused had normal intellie;ence, 
·but was emotionally immature and lacking in good 'judi,nent (R. 8-16, 148) •. · 
Major Higley corroborated the. substance of· the above testimony (R.. 17-19, 
151-155). 

. Sinca neither witnesses for the defense testified that the 
accused 1.'ras insane or that he could not· adhere to the .richt, where as .each, 
on the other hand, testified that he ~·;as.sane, the court's rulin& that 
the accused was le _;ally responsible· for his acts ic cupported by 'un
contradicted testimon~r. L:oreover this medical testi.,;iony adduced by the· 
defense cannot be said to·have-injected.any issue of the a:cused's insanity 
into the case, since both of his ovm e}.'J)erts __tGstified that he rras sane. 

14. The defense complained of the action of the court in not :per
tri.ttinG the defence counsel to question each member of the court.prior 
to the e::crci::;e of the ·challen;:;es. for cau~e. .'the record show;:,, however, 
th2.t ti1e defense ;:as not deprh;e.i of the r·i:.:;!"lt to question each member of 
the court and no prej1..1.dice is shcvm by the ruling of t;1e. court. J.foreover, 
it has b.:,en i1eld in CI'.1 186755, Keller, that it is no error to refuse to 
pennit members of a court-martial to be questioned prior to inte1·pociing 
a challen~e to t,ie Y:lember desired to be questioned. Other rulings of the 
court ure a:...si;.::ncc: ..1::; er-ror b.:.t they are not dee:ned to be of sufficient 
m::ri t to re ·.:uire c;iscussions. 
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15. · The records of the office of The_ Adjutant General show that 
the accused is approximately Z7 years ,of. age, ·that he was a member of 
the R.O.T.c. in 1933 and 1934, that he enlisted in the Army on 21 

_August 1941-and yras honorably discharged on 10 May 194~ to accept a 
coilllllission in the Army Air Corps. · · · 

16. ·For the reasons stated, the Board of Review is of the opinion 
that the record of trial is legally insufficient to support the findings 
of guilty of the Charges and Specifications thereunder, and the sentence. 

~iaA,9o2::,@~ Judge Advocate 
0 

.~ t. .£'~, .J~e Advocaie 

~')k,.-- . , Judge Advocate 

.- ... 

. ' 
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1st Ind. 

War Department, J.A.G.O., 6 - JI.Jl l;:J4,3 - To the Secretary of War. 

l. Pursuant to the provisions of Article of i'Iar 5aj-,· as amended, 
there are transmitted herewith for the action of the President, the· 
record of trial and the opinion of the Board of Review in the case of 
Second Lieutenant Kenneth A. Hatteberg (0-559251), Air Corps. 

2. I do not concur· in the opinion of the Board of Review, and for 
the reasons hereinafter stated, I am of the opinion that the· court v.as 
legally constituted, and that the record of trial is legally sufficient 
to sustain the findings and the. sentence. 

J. The Board of Review is of the opinion that the court was lack-· 
ing in jurisdictional pavrnr to try the accused because the appointing 
authority failed to comply ,'ii. th the jurisdictional requirement of Article 
of Har· 8 concerning the appointment oi' a law member by appointing as 
members of the court two officers whose basic comriri.ssions were in The 
Judge Advoca~e General's Department ?.eserve and who were orieinally 
called to extended active duty.by the Air Corps and, at the time they 
were appointed to the court, were detailed for duty in the Air Corps, 
and by ~ppointing the law member from a branch of the service other than 
The Judge Advocate General's .Department. In pursuance, hmvever, of its 
duty, the Board of Review has written a full review of the facts and the 
law applicable thereto,·and has concluded that if the court had juris
diction to try the accused, 'the evidence Y.QUld be legally sufficient to 
sustain the findings of guilty and the sentence. 

4. The pertinent part of .Article of Tlar 8 pertaini:n,z to the ·ap
pointment of a law member of a court-martial provides that: 

"The authority appointing a general court
martial shall detail as one of the members thereof 
a law m9mber, who shall be an officer of the Jud1:;e 
Advocate General I s Department, except that ,vhen an 
offi·cer of that department is not available for the 
purpose the appointing authority shall detail in
·stcad an officer of some other branch of the service 
selected by the appointing ~uthority as specially 
qualified to perform the duties of law member." 

In order to understand _the true neaning an<.l pur.i;::osa of the above re
quireuents, vre must view them in the lie;ht of their legislative history. 
In this connection i~ must be remembered that prior to the enactment of 
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~Article of War 8 in 1920, military law di1 not provide for or require 
the services of a law member on a court-martial. Under the impetus 
for reform, however, the original draft of what is now Article of War 
8 provided that eve!"'J general court-martial should have the legal ser
vices of a judge advocate whose duties were to be similar to those of 
our present "law member". The proposed Article mulci have provided 
further that the judge advocate of the court be a member of The Judge 
Advocate General I s Department or an officer whose qualifications and 
fitness were approved by The Judge Advocate General (Hearings, Senate & 
House, Amendments to Articles of 'i'far pertainine to 1::i.litary Justice, 
64th, 65th and 66th Co~ess, p. 5). · The proposed Article was, however, 
abandoned for the more practical and workable provisions of the present 
Article. Thus the provisions of Article of War 8 concerning the re
quirement for a law member on a general court-martial and the qualifi
cations for his appointment represent a compromise between the extremes 
of the old procedure arri the extremes of the proposed procedure. Al
though Article of War 8 definitely makes the appointing of a law member 
a jurisdictional requirement for everf general court-martial, it does 
not deprive the appointing authority of that flexibility in the choice 
of the law member which the necessities of military administration and 
justice require. 

As above irrlicated the requirement of the Article that the law 
member shall be an officer of The Judge Advocate General's Department is 
subject to the qualification that the appointing authorit:}' may select a 
law member from some other brnnch of the service when an officer of The 
Judge Advocate General's Department is 11not available for the purpose". 

Although the meanin:; of the viord "available" has received 
various interpretations, the legal meaning most persistently attributed 
to it is the meaning of "suitable to the purpose or capable of being 
used to advantage" (Bouvier's Law Dictionary; 6 Corpus Juris 871; for 
similar definitions see also .Black's Law Dictionary and A Dictionary 
of Law·, TT. c. Anderson). This concept of the word is also illustrated 
in the English case wherein the court held that· dwellings of a kind 
suitable for the working class but which at the time were occupied by 
a different class of tenants were not available for the working class 
within the meaning of the English Housing of the Tlorld.ng Class Act 
(In re: Calverley l Ch. 150, 156; 6 Corpus Juris 871). The above 
meaning of "available" is further illustrated in the case of Hoebrecht v. 
State, 72 s.11.R. 2d 1100, in which the Texas Court of Criminal Appeals 
stated that "the word 'available'· used in the enactment of the inter-
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chan3eable jury law implies the authority to exercise discretion in the 
di.stri.bution of the jurors so that each court may be supplied11. From 
the above precedents it appears that the word "available" imports not 
only the narrow concept of physical accessibility but also the broader 
concept of discretion in tre detP.nnination of the suitability of the 
person or thiog desire_d. 

The Board of H.eview in considering the meaning of the word 
"available" as used in Article of r:ar S in the case of CL 209988, 
Cror:rwell, made t!le followine statemeuL: 

11 Th:i roquiremcmt of Article of ':.-er ::; for cietail 
of officers of The Judce Advocate Genernl. 1 s Je
partr:1.ent a3 la.·, meJ:1bers of general court-martial 
is subject to the ezce:;:'tion that another qualified 
officer is to bo appointed when e.n ofiicer of The 
Judge Advoco.te General I s Department 5-s not av.il.l
able. The appointnent of an officer other than 
a. member of 'i'he Judge Advocate General I s Jepart-
ment as a law member inports a decision by the 
appointing authority that an cffic:ir cf t:u.s cate
cory is not available for the e:.ut:t• Such a deci
sion reached in the exercise of a sound discretion 
must, in the i!lterests of efficient administration 
of justice and exercise of co:runanci., be held to. be 
conclusive upon the question of availability. The 
discretion lodged in the appointing authority in 
this respect does not differ in principle fro::i that 
formerly lodged in the appointing authority ;'11. th 
respect to the number of officers, within prescribed 
maximum and minimum limits, which might be appointed 
as members. In that connection it was halci. tr.at the 
decision of the appointing authority, in the exercise 
of his discretion, was conclusive. ~.:a.rtin v. I.Iott, 
25 U.S. (12 Wharton) 19, 35. Seo also par. 7, tl.C.;;r., 
1917. 11 (UndElJ:"scoring supplied). · 

The above decision and many others similar thereto recognize 
the basic prl.nciple tho:~ ..:illtary justice and the rules and rogulations 
governin::: trial by courts-martial aro designed to xneet the needs of 
efficient military acb.unistr:ition, which places substance above i'o:nn, 
and justice above the appearance of justice. Lioreover, it should be 
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observed th1 t the Board of Review offers no criticism of the services 
and rulings of the law member. In view of this fact, and of the ef
fectual manner in which the law member performed his functions, it is 
apparent that the discretionary power um.er which the law member was 
appointed was wisely exercised within the purview of Article of War 8. 

5. After careful consideration of the entire record, I am of the 
opinion that the court was legally constituted and that the record of 
trial is legally sufficient to sustain the findings and the sentence •. 
I recommend, therefore, that the sentence be confirmed, but in vievl of 
the severity of that portion of the .sentence involving two years of con
finement, and in view of the mitigating circumstances of the case, I re
co~end further that tm confinement be remitted, ~nd that the sentence as 
thus modified be carried into execution. 

6. Tne Board of Review has given careful consicieration to the as
signment of errors of the m:ilitary defense counsel, to the briefs of the 
civilian counsel, and to the att~ched letter fr9m Honorable H0nri1( 
Shipstead, United ~tates Senate. · 

?. Inclosed are tv.o drafts or letters for your signature, marked A 
and B, each transll'itting the record and your recon:unendations to the Presi
cient. Draft A states your concurrence with the opinion set forth above, 
whereas Draft B states your concurrence with the opinion of the Board of 
Review. There are also inclosed tv.o forms of :i!xecutive action, marked 
A and B. Draft A is designed to accomplish the confirmation and commuta
tion of the sentence in accordance with Hzy- recommendation, and Draft B 
is designed to accomplish the .disapproval of the findings and sentence 
in accordance with the opinion of the Board of Revievr. 

7 Incls. 
Incl 1 - Record of trial 
Incl 2 - Dft of let. for sig. 1.~n c. Cramer, 

Sec. of 'i1ar, marked A. :rJajor General, 
Incl 3 -. Dft of let. for si.g. The Judea Advocate General. 

Sec. of rrar, marked B. 
Incl 4 - Form of Executive Action 

marked A. . 
Incl 5 - Form of Executive action, 

marked B. . 
Incl' 6 - 2 briefs of civilian counsel. 
Incl 7 - Let. f'rom Honorable Henrikj 

Shipstead. 
' 1. 

(Findings of guilty approved. Sentence confirmed rut confinement 
remitted. o.c.v.o. 18), 4 _A.ug 1943) . -
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lYAR DEPAR1'MENT 

Army Service Forces 
In the Office of The Judge Advocate General 

Washington, D. C. 

SPJGN 
CM 231988 APR 2 2 1943 

NORTHEliN CALIFOPJUA SECTOR 
UNITED STATES )

) . 
WE.sTERN DEFENSE COUMAND 

v. ) Trial by G.C.M., convened at 
) Camp i.Iorro Bay, California, 

Private PORTER STEEI.S , 
(36020701), Battery A, 

) 
) 

February 17, 1943. Dishonorable 
discharge and confinement for 

54th Coast Artillery. ) life. Penitentiary. 

REVTh-W by the BOARD OF REVIEl/l 
CF.ESSON, LIPSCOMB and SLEEPER, Judge Advocates 

1. The record of trial in the case of the soldier named above 
has been examined by the Board of Review. 

2. The accused was tried upon the following Charge and Specifi
cation: 

CHARGE: Violation of the 92nd Article of war. 

Specification: In that Porter (ma) Steels, Private, 
Battery A, 54th Coast Artillery, did, at the Battery 
A, 54th Coast Artillery Area, Shell Beach, Calif
ornia, on or about February 2, 194.3, with malice 
aforethought, willfully, deliberately, feloniously, 
unlawfully, and with premeditation kill one Walter 
(NMI) Dickerson, Corporal, Battery A, 54th Coast 
Artillery, a human being by shooting him with a 
rifle. · 
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ije pleaded not guilty to and was found guilty of the Charge and Specifi
cation. The offense was committed in time of war. He was sentenced 
to be dishonorably discharged the service, to forfeit all pay and allow
ances due or to become due and to be confined at hard labor for the term 
of his natural life. The reviewing authority approved the sentence, 
designated the United States Penitentiary, McNeil Island, Washington, 
as the place of confinement and forwarded the record of trial pursuant 
to Article of War 5C>t. 

3. The evidence for the prosecution shows that the accused and 
Corporal Dickerson, the deceased, were boon companions. Theirs was a 
rough and ready comradeship, involving frequent incidents of horseplay 
and scuffling, but never, until the day of the corporal's death, an 
interchange of steel and lead. On February 2, 1943, the accused was 
detailed as a member of gun crew No. 3, in charge of Corporal Dickerson. 
About 8 o'clock that morning, the corporal walked into Company A barracks 
and said to the accused "Come on; go down to the _gunsn. The accused 
replied, "I am not going down to the guns. I am going with the •old man• 
this morning". He was referring to Sergeant Davis, -who was present.
"No", Corporal Dickerson insisted, "you are going to the gunsn. An 
argument ensued, and finally the accused pushed Dickerson, who drew his 
knife·and lunged, cutting the accused high up on the inside of his left 
thigh. Sergeant Davis pushed the two apart, and both left the barracks, 
the corporal going down to his gun position, and the accused to the 
infirmary wnere seven stitches were required to close his wound. (R 9-10, 
12, 15, 16, 19-20, 22, 24, 26, 29, 43-47) 

At about 11 o•clock the same morning, the accused, disregarding 
instructions of his gun connnander to remain in barracks, appeared at gun 
position No. 3., carrying an M-1 rif'le, and called out to the crew., "Get 
out of the way, boys; I am going to kill Cpl. Dickerson". The crew 
scattered., and Corporal Dickerson, who was sitting back in the powder 
pit, tried to get up and run too; but., instead., ha stumbled and !ell. The 
accused ,mlatched the safety on his rifle; Corporal Dickerson grabbed 
Private lJillard1s leg, in an effort to pull himself up; ju.st at that 
moment., the accused fired one shot .from his hip. The bullet struck 
Dickerson in the head, killing him instantly. The accused was standing 
(according to the estimates of various witnesses) not less than six 
feet and not more than eight paces from the deceased at the time the 
shot was fired. (R. 11., 15, 17-19., 2()..30., 34., 38., 42.,43., 53) 
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. After the shooting, the accused threw the rifle to the ground 
beside Dickerson's body and walked away, remarking that if anybody 
mistreated him, he would kill them. He proceeded toward the battery 
command tower where he met Lieutenant Baehler with the remark, "I did it, 
IJ.eutenantJ ·r did itJ You can shoot me novt0 • nnid what?• Lieutenant 
Baehler inquired. •r shot him0 replied the accused, •cpl. Dickerson; · 
over thereJ• After the IJ.eutenant had verified the reported shooting 
by viewing the corporal I s body; he demanded of the accused why he had 
done it., and received the following e:iq,lanation: 

"Lieutenant, sir, =that man cut me. I have got a 
cut on my leg where I had seven stitches. I have 
been lying in rrry bed waiting for him to stick a knife 
in me.~ I haven't been able to sleepJ" (R. 15, 17, 
19, 21, 24-25, 'Zl, 29, 31-34, 37-38) 

The rifle was found about four feet from Dickerson's body. 
, It appeared to have been recently fired, and one round was missing from 
the eight-round clip with which it was loaded. A post mortem examination 
disclosed that the bullet had entered the deceased•s head in the left 
temple r~gion, about half an inch from the left ear, penetrated through 
the occipital region in the back of the head, and left a hole one inch 
or two inches in diameter in the rear of the head where the bullet had 
blasted through. Death was instantaneous. (R. 32., 34, 38, 39, 41-42) 

4. The evidence for the defense shows that the accused and de
ceased were close friends and playmates, who had never had any trouble 
before. Irmnediately after the cutting, however, the deceased warned 
the accused, "We will settle this here later. You will always regret 
this day. 11 (R. 10., 'Zl, 30, 47) 

The accused, having been duly advised of his rights as a 
witness, elected to take the stand 1lllder oath. He testified, in sub
stance., that, on the morning of the killing, he was late, and the 
deceased told him to go to the gun crew. When the accused started for 
the door, he pushed the deceased aside., whereupon the deceased drew a 
knife and cut him. After treatment at the infirmary, t.l'1e accused loaded 
his rifle because Corporal Dickerson had told him that he - the accused -
was to "take over at the gate•. A regular guard was there, however, so 
he went on over to gun position number 3. The deceased, who was sitting 
down., got up as the accused approached. The accused, trying to bluff 

( 
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,and scare the deceased, told the deceased that he was going to shoot him. 
He· also told the gun crew to get back, that he was going to shoot Cor
poral Dickerscn. He really meant to pull the safety, which was off, and 
accidentally and without aiming, pulled the trig[:;er. Although he is a 
qualified rifleman and a good shot, he had never shot from the hip before. 
He did not lalov{he had shot the deceased until he actually saw him fall. 
He then threw his gun down and started toward the battery command tower, 
which is about fourteen feet from the gun position. Halfway there he 
met Ueutenant Baehler and told him he had shot Dickerson (R. 47-51). 

5. The Specification alleges th~t the accused, with malice 
aforethought, willfully, deliberately, feloniously, unlawfully, and 
with premeditation, .killed the deceased by shooting him with a rifle. 
The uncontradicted evidence, including the testimony of the accused, 
establishes the killing of the deceased by the accused by the means 
alleged, to wit, by shooting him with a rifle. The only defense raised 
by the accused•s testimony is that the killing was accidental. 

"In * * * murder * * * the specific intent must 
be established either by independent evidence, as, 
for example, words proved to have been used by the 
offender or by inference from the act itself" (par. 
126!_, p. 135, M.C.M., 1928). 

nMalice does not necessarily mean hatred or per
sonal ill-will toward the person killed***• 'lhe 
use of the word 'aforethought I does not mean that 
the malice must exist for any particular time be
fore commission of the act,***• (par. 148!, p. 163, 
M.C.M., 1928). . 

The proof required is: (a) that the accused killed a certain 
person named or described by a certain means, as alleged and {b) that 
such killing was with malice aforethought. 

The E:Jlidence shows that, three hours before the killing, the 
accused had provoked a personal encounter with the deceased in which 
the accused was the aggressor. The deceased•s use of his knife in 
this previous encounter exceeded justifiable :retaliation, and fur
nished the accused with a grievance and a motive for his subsequent 
conduct which resulted in the killing of the deceased. Had the 
accused acted immediately, the issue of adequate provocation might 
have been involved. The law recognizes the fact that a man may be, 
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provoked to such an extent that, in the heat of sudden passion caused 
by the provocation, and not from malice, he may strike a blow before 
he has had time to control himself; and, in such a case, does not 
punish him as severely as if he were guilty of a deliberate homicide. 

11* **The killing may be manslaughter only, 
even if intentional, but where sufficient 
cooling time elapses between the provocation 
and the blow the killing is murder, even if 
th~ passion persistsn (underscoring supplied, 
par. 149!, P• 166, M.C.M., 1928). 

The cooling time, in the instant case, eliminates the possibility 
of .the cutting as adequate provocation, but not as a motive for the sub
sequent unlawful, deliberate actions of the accused. When he left the 
infirmary he loaded his rifle and proceeded, in defiance of instructions; 
to the place where he knew the deceased to be. He expressed his intention 
of killing the deceased, and warned those a.round him to get out of his 
way. Words used by the offender are recognized as cogent evidence of 
specific intent. 

The accused•s words and actions immediately after the killing 
manifest an attitude of uninhibited satisfaction at the accomplishment 
of his purpose. The shooting from the hip by a proficient rifleman 
at close range involves no such unusual procedure as to controvert the 
overwhelming evidence of specific intent. All of the aridence is 
wholly consistent with the existence of malice, which much of it positively 
shows; and fatally inconsistent with the accused's unsubstantiated con
tention that the shooting was accidental. 

In the opinion of the Board :of Review the evidence considered 
in its entirety closely meets the standard required for proof of 
malice aforethought. It indicates conclusively that the fatal act of 
the accused was done "willfully, deliberately, feloniously'., unlawfully, 
and with premeditation", as alleged in the Speci1'ication., and amply 
sustains the findings and sentence. 

5. The charge sheet shows that the accused., 'With no prior service, 
was inducted, June 3., 1941., in the Army of the United States for one 
year, and was assigned to Battery A., 54th Coast Artillery., June 13, 
1941. 
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6. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were committed during 
the trial. In the opinion of the Board of Review the record of trial 
is legally sufficient to support the findings and tpe sentence. A 
sentence either of death or or imprisonment for life is mandatory upon 
a conviction of murder in violation of Article of War 92. Confinement 
in a penitentiary is authorized by Article of War 42 for the offense 
of murder, recognized as an offense of a civil nature and so punishable 
by penitentiary confinement by sections Z73 and Z75 of the Criminal 
Code of the United States (18 u.s.c. 452, 454) • 

..floe., A4: ~ /, Judge Advocate. 

~ e~Judge Advocate, 
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WAR DEPART.MZNT 
A:rmy Service Forces 

('577)In the Office of The Judge Advocate General 
Washington, D.c. 

SPJGK 
CM 232017 Mid 5 · 1943 

UNI.TED ST ATES ) 28TH INFA1'JTRY DIVISION 
) 

v. ) Trial by G.C.M., convened at Camp 
) Gordon Johnston, Florida, February 

Second Lieutenant AETONIO ) 13, 1943. Dismissal and total 
M. 1JA.RINELLI (0-1170068), ) forfeitures. 
229th Field 'Artillery Ba~tal-) 
ion. · . . · ) 

OPINION of the BOA.RD OF REVIEW 
COPP. HILL and Alij)R.EViS, Jud&e Advoo.ates • 

.1. The record of trial in the case of the officer named above has 
been examined by the Board of Revitnv e..nd the Board subm.i ts this, its 
opinion, to The·Judge Advocate General. 

2. Accused was tried upon the following Charges and Specifications a 

CHA.,.1tGE: Violation of the 96th Article of War. 

Specification la In that·second Lieutenant Antonio M. 
Turinelli, Two Hundred and Twenty-ninth Field Artillery 
Battalion, did, at Newton, Texas, on or about !l'ovember 
2, 1942_, gamble vri th enlisted men, to the prejudice of 
good order and military discipline. 

Specification 2a In that Second Lieutenant Antonio ll; 
Ha.rinelli, Two Hundred and Ti.venty-ninth Field Artillery 
Battalion, did, at Flatwoods Louisiana, on or about 
November 8, 1942, gamble with enlisted men, to the 
prejudice of good order and milita:rJ discipline. 

. . 
Specification 3: In that Second Lieutenant A.'ltonio M. 1

15a.rinelli, Two Hundred and Twenty-ninth Field Artillery 
Battalion, did, at Flatwoods, Louisiana, on or about 
November 8, 1942, gamble with enlisted men after having 
been called from a game, instructed by his Battery \ 
Commander, Captain Leon w. Beisel, Two Hundred and i 
Twen"bJ-ninth Field Artillery Battalion, not to gamble 
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and having told Captain Beisel that he, Lieutenant. 
I.:'.a.rinelli, would not gamble • 

. 
Specification ,41 In that Second Lieutenant Antonio 1~. 

L1a.rinelli, Two Hundred and Twenty-ninth Field Artillery 
Battalion, did, at Camp Livingston.' Louisiana, on or about 
January 1, 1943, gamble with enlisted men to the prejudice 
of good order and military discipline. 

ADDITIONAL CHARGEa Violation of the 69th Article of War. 

Specification& In that Second Lieutenant Antonio, M. lJa.rinelli, 
Two Hundred and Twenty-ninth Field Artillery Battalion, 
having been duly placed in arrest in quarters at Camp Gordon 
Johnston, Florida, on. or about January 27, 1943, did at 
Camp Gordon Johnston, Florida, on or about February 9, 
1943, break his said arrest before he was set at liberty 
by proper authority. 

2IID ADDITIONAL CHA..'1.GEa Violation of the 69th Article of War. 
I 

Specification• L~ that Second Lieutenant Antonio M. 1:a.rinelli, 
Two Hundred and Twenty-ninth l'ield Artillery Battalion, having 
been placed in arrest in quarters at·Camp Gordon Johnston, 
Florida, on or about Janua.11• 27, 1943, did, at Camp Gordon 
Johnston, Florida, .on or about February 5, 1943, break his 
said arrest before he was set at liberty by proper authority. 

He pleaded guilty to Specifications 1, 2, and 3 of the Original Charge 
and to the Original Charge, and to Additional Charge II and its Specifica
tion; and he pleaded not guilty to Specification 4 of the Original Charge 
and to Additional Charge I and its Specification. He was found guilty of 
all Charges and Specifications. No evidence of previous convictions was 
introduced. He was sentenced to be dismissed the service and to forfeit 
all pay and allowances due or to-become due. The reviewing authority 
approved the sentence and forwarded the record for action under Article 
·or War 48. 

3. The evidence shows that the accused, a second lieutenant, ~ssigned 
to the 229th Field Artillery Battalion, was, on November 2, 1942, shooting 
die~ with enlisted men of his battalion, ~tor near Newton, Texas (R.'9,11, 
15). The immediate commanding officer of accused, Captain Leon w. Beisel, 
saw him playing (R.15) and warned him to stop, telling h~m that "it was 

·· not custoni.ary for officers to associate with enlisted men in that respect11 

·(~.15). 
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On November 8, 1942, at Flatwoods, Louisiana, aooused a.gain 
engaged in gambling with enlisted men (R.11-12,15), and. ivas again warne~ 
by his commanding offioer that t~ praotice was to be _stopped. (R.15)•.· 

Again on or about January 1, ·1943; at Camp Lillingston, Louisiana, 
aocuaed engaged in gambling with enlisted men (R.10) •. On all of the afore-· 
mentioned occasions accused we.a the only officer participating. The other 
players were enlisted men (R.9,10,ll,12). . I ·. 

... On January 27, 1943, M9.jor T.N. Dupuy, oommand.ing officer of 
the 229th Field Artillery Battalion, placed accused under arrest &nd 
defined the limits of his arrest as aocused's quarters, the latrine, and 
the officers' meaa hall of .the battalion (R.18). On February 6, 1943, . 
accused broke his arres~ by going to the Poat Theater (R.20,22,23). · 

• ' • I • • 

. . 

. Accused again broke .his arrest on February 9, 1943, by entering 
the officers' mess hall of the 628th Tanlc Destroyer Battalion·(R.19,20). 

. .He was discovered. there· by lmjor Dupuy· and Captain Joseph J. Prusaitia. 
drinlcing-Coca Cola. (R.19) and was asked by Ma.jor Dupuy if he.understood 
_the limits ·of hia ·arreat, to;Which he replied that he did (R.19). . 

. .. ' . 

For the accused, d~fense counsel, through.cross-examination,. 
brought out the faot that the mesa hall of·the 628th Tank Destroyer. 
Battalion was about 10 yard& from the quarters of accused (R.19), ani' 
that the officers' mess hall. of the 229th Fi.el~ Artillery was about .· , 
600 yards a.way (R.19). And def'eliae counsel also introduced dix,ect 
evidenoe confirming the proximi:ty' of the 628th Tank Destroyer Battalion 
offio.ers' mess hall to the quarters of aocused (R.24). . · · · 

.On· crou-examination by the defense counsel Captain Beisel · . 
testified that the accused was under his comm.and from October until just 
before Christmas in 1942. that his duties were those of ammunition·officer·. 
and that during that time the "professional performance• ot hia duties 
was "very satisfactory" (R.16 ). And on re-direc·t examination ,the· witness 
tes.tified that his military rating would be ,"excellent" (:R.16). 

4. ~1thout regard to the pleas 9f guilty the uncontradicted evidence 
establishes that the accused, in spite of warnings from his battery com~ 
mander, was guilty of gambling with enlisted men on the dates and at the 
places alleged in the Specifications to the Original Charge. His oond.uot 
in that. respect was plainly to the prejudice of good order and discipline.· 
The evidence also conclusively proves the breaches of arre$t by accused 
on the dates alleged· in the Specifications of the.Additional Charges. 
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5. Yiar Department records shov, that accused is 23 years of age. 
He attended New York University for two yea.rs. He enlisted in the Arey 
on January 21, 1942, attended officers I candidate school a.t' Fort Sill, 
01de.homa, ar!d was co:mrdssioned a.s second. lieutenant, Ar-r..y of the United 
States, on Septeriber 17, 1942. 

G. The court was leGally constituted. l:o errors injuriously 
affectinc the substantial rig;hts of.' Rccused were cor!'lr.'.i tted durin{.; the 
trial. The Board of Review is of the o,2inion that. the record of trial 
is lega.11;;,• sufficient to support the findings and sentence and to ,w.rrant 
confirme.tion thereof. Disnissa.l is authorized upon conviction of viola
tion of Arti;}les of ·.far 6:J a.no. 9G. 

Judge Advocate. 
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lat Ind. 

War Department, J.A.G.O., MAY 7 194 3 • To the Secretary ot War. 

1. Herewith transmitted for the aotion of the President are the 
record of trial and the opinion of. the Boa.rd ot Review in the case ot , 
SecoJld,Lieutena.nt Antonio M. lkrinelli (0-1170068), 229th Field Artillery 
Battalion. 

2. I oonour in the opinion ot the Board of Review that the record 
or trial is legally sufficient to support the findings and aentenoe and 
to warre.nt confirmation thereof'. I recommend that the sentence be oon
tirmed, but that the forfeitures be remitted, and that the sentence a.a 
thus modified be carried into execution. 

3. Inolosed are a drat't ot a letter tor your signature, trana-
mitting the record to the President ·for his action~ and a form of · 
Executive action designed to carry into effect the reoolllllle!ldation here
inabove made, should such action meet with approval. 

lJ.J.-r-- ~C!. 
Jqron c. Cramer, 

Mljor General, · 
3 Inola. The Judge .Advocate General. 

Incl. l - Record.of trial. 
Incl. 2 - Draft or let. to 

President. 
Inol. 3 - Form of aot~on. 

(Sentence confirmed but forfeitures remitted. G.C.M.O. 126, 28 Jun 1943) 

- 5 -

http:Record.of
http:warre.nt
http:SecoJld,Lieutena.nt




WAR DEP.ARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General (.38J) 
Washington, D.C. 

SPJGH 
CM 232116 

Ar'H 1 v 1943 

~?· 
UNITED STATES 

1 
) 77th INFANTRY DIVISION 
) 

v. ) Trial by G.C.M., convened at 
) Ma.ey, Louisiana, February 10, 

Second Lieutenant LEE A. ) 1943. Dismissal. 
BONI.ING (0-376217), Infantry. ) 

OPINION or the BOARD OF fil.."'VIEW 
HILL, LYON and DRIVER, Judge Advocates 

l. The Board or Review has examined the record of trial in the 
case of the officer named above, and submits this, its opinion, to 
The Judge Advocate General. 

2. The accused was tried upon the following Charge and Speci
fications. 

CHARGE, Violation of the 96th Artiola of war. 
Specification la In that 2nd IJ.euten.a.nt Lee A. 

Bowling, 305th Infantry, .did, at Fort Jackson, 
South Carolina, prior to about 0930 January 22, 
1943, render himself unfit for duty by excessive 
use of' intoxi.cants. 

Specii'l.oation 2, (Findi1J6 of not guilty). 
I 

/ He pleaded not guilty to all Specifications and to the Charge. Re 
was found not guilty of Specification 2, guilty of' Specification 1 
and. of the Charge. He was sentenced to be dismiss.ed the service. 
The reviewing authority approved the sentence, and forwarded the 
record of trial under the 48th Article of war. · 

3. The evidence tor the prosecution upon the Specification of 
which the accused was found guilty is substantially a.s follows,. 
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At a.bout 0930, January 22, 1943, the accused reported to 
Second Battalion Headquarters, 305th Infantry, and requested per
mission or his Batta.lion Commander, Major Robert n. Adair, to go 
i~to Columbia. on personal business. Major Adair illlllledia.tely detected 
a very strong odor or alcohol. lllhen questioned by Major Adair, the 
accused stated that he ha.d been drinking at the Elks Club in Columbia 
on the. previous night and ha.d stayed overnight at a hotel in Columbia.. 
The accused did not stand steadily. Major Adair reported a.ocused im
mediately to the 305th Infantry Dispensary, and instructed Lieutenant 
Josephs. Tumi.el to examine accused and prepare a statement as to the 
sobriety of accused. Upon reporting the incident to the commanding 
officer or the regiment, Major Adair was instructed to report the ac
cused to him with the findings of the medical officer (R. 17). 

First Lieutenant Josephs. Tumiel (apparently a medical of
ficer though .he did not so state), at the request of Major Adair, ex
amined a.ccused at the 2nd Battalion Infirmary, 306th Infantry, at 10 
a.m., January 22, 1943, and. "found he was under the influence of 
liquorJ his breath had a.n alcoholic odor, hi• speech was slurrillg and 
his movements were incoordina.te". Lieutenant Tumiel stated that he 

did not mean by his statement "under the influence or liquor", that 
the accused was dr\Ulk. He made an affirmative answer to the question 
of the court, "I• it your opinion, as a medical man, that ~he accused 
wa.1 sufficiently under the influence or a.loohol as to make himself un
!'1 t tor military duty?" :No blood test was ta.ken to determine the' · 
amount of alcohol in the blood of accused (R. 10-12). 

At about 11130 a.m., January 22, 1943, the accused and 
Major .Adair entered the office of Lieutenant Colonel Cecil w. Nist, 
305th Infantry. Colonel Nist testified that the accused was unsteady 
on his feet, his eyes bloodshot, his face flushed, he talked with a 
very thick speech,· and in the opinion of Colonel Nist, was drunk "In 
all the definitions ot the Manual". In his opinion, the accused was , 
certainly not in any tit condition to do duty with his organization 
tha. t morning, and he placed accused in arrest in quarters. Colonel 
Nist made.a routine inspection that day of th~ quarters of accused, 
found. them in a Jlstate or disorder, -- very filtey", and directed 
that in addition to beillg in arrest, he also clean up his quarters 
(R. 6-9). 

4. For the defense. the accused made an unsworn statement. He 
was drinking on the evening of January 21st, but considered himself 
fit !'or duty on January 22nd. He came from town on the 22nd and reported 
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for duty. After a short time he went to Battalion Headquarters of 
his own volition and asked permission to go to town to settle some 
personal business. Colonel Nist had been rather severe with him for 
several months and had no consideration for him. Accused had re
cently been transferred to the 307th Infantry and was. becoming ac
climated there and enjoying his work. 

~. It is clear from the testimozzy that the accused was under 
the influence of liquor on the morning of January 22, 1943, had a 
strong odor of liquor, was unsteady on his feet, his movements were 
incoordinated, his speech slurring, his eyes bloodshot, and his £ace 
flushed. Colonel Nist was of the opinion that the accused was drunk. 
IJ.eutenant Tumiel, after examining accused at the battalion dispensary, 
found that the accused. was under the influence of liquor, but was not 
drunk, and expressed his opinion that the accused was sufficiently 
under the im.'luence of alcohol as to make him unfit for military duty. 
The accused admitted that he had been drinking on the evening of January 
21st, and had spent the night at a hotel. 

, The evidence shows that the accused, by_ the excessive use of 
intoxicants, had unfitted himself for duty on the morning of J8.Dllary 
22, 1943. 

6. Upon the convening of the court., the defense moved for a con
tinuance in view of the fact that defense counsel had been notified 
to take the case only about 30 minutes before the trial started, and 
had not had time to consult with the accused. After the court had 
closed tor deliberation and opened, th~ president announced that the 
court demed the motion at that time and that the defense might renew 
the motion after the close ot the case.of the prosecution. After tho 
last witness for the prosecution testified, the prosecution asked for 
a recess. After the recess the prosecution and defense stipulated 
the testimoey- of Major .Adair. The defense then proceeded with the 
presentation of.its case without renewing its motion £or a continuance. 

It is apparent from the ·above that the defense did not see 
fit to renew its motion for a continuance. In view of the circumstance,, 
it does· not appear that the accused was in any manner prejudiced in the 
presentation of his defense by the conditional denial of the motion for 
a c ontinua.nce. 

7. The accused is 27 years of age. The records of The 0£.f'ice 
of The Adjutant General shovr his service as .f'ollowsa .Appointed second 
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lieutenant, Infantry-Reserve, from R.O.T.C., May 24, 1939J extended 
activ~ duty, November 9, 1940. 

a. The court was legally constituted. No errors injuriously af
fecting the substantial rights of the accused were committed during 
the trial. In the opinion of the Board of Review, the record of trial 
is legally sufficient to support the findings of guilty, and legally 
sufficient to support the sentence, and to warrant confirmation of the 
sentence. Dismissal is authorized upon conviction of a violation of 
the 96th Article of war. 

~ S. /~~ Judge Advocate. 

~.S.S~ , Judge Advooate, 

~m~~ , Judge Advocate. 
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S:PJGH 
CM 232116 1st Ind. 

War Department, J .A .c. :,. , APR l ~ J9A3 - To the Secretary of \~ar. 

1. Herewith trr,ns:nitted for the u.cticIJ of the President are the 
record of trial and tne opinion of the Board of Review in the case of 
Second Ueutenant Lee A. Bowling (0-376217), Infantry. 

2. I concur in the opiruon of the ~oard of Review th~t the 
record of trial is legally sufficient to support the findincs of 
guilty and the sentence, and to warrant confiroation of the sentenc~. 

The accused rendered himself unfit for di.:ty by the excessive 
use of intoxicants, in violation of the 9Gt:i .Article of ;·1ar. In the 
opinfon of a medical officer thlil accused W!:I.S under the influence of 
liquor sufficiently to make himself unfit for duty, but was not drunk, 
The accused admitted that he had been drinking in tovrn the previous 
evening, and had spent the night there in a hotel. In view of ~11 
of the circumstances, I recommend that the sentence to dismissal Lt: 
confirmed, but that the execution thereof be suspended during the 
pleasure of the President. 

3. I:nolosed herewith are the draft of a letter for your sicna
ture, transmitting the record of trial to the President for his 
action, and a form of Executive action carryj,nf; into eff'.ict the _ 
recommendation made above. 

l~on c. Cramer, 
Lajor General, 

The Judge Advocate General. 
3 Incls. 

IIX)l.1-Record of trial. 
Incl.2-Dft.ltr.for sig. 

Sec.of War. 
Incl.3-Form of Bxecutive 

action. 

(Sentence confirmed but execution suspended. G.C.M.0.115, 25 ll.ay 19l.J) 
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WAR DEPARTMENT 
(389)Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D.C. 

SPJGK 
CM 232160 

MAr 2 5 1943 

U N I T E D S T A T E S ) TRINIDAD SECTOR 
) AND BASE COMMA.ND 

v. ) 
) 'frial by G.C.:M., convened at Fort 

Private JAMES H. 11oCLOUDY ) Read, Trinidad, British West Indies, 
(36125729), Headquarters ) November 13 and 17, 1942. n~~honorable 
Battery, 1st Battalion, ) discharge, total forfeiturer and to 
99th Co~st Artillery. ) be shot to death with muske···-'Y• 

OPINION of the BOARD OF REVIEW 
COPP, HILL and ANDREWS, Judge Advocates. 

l. The record of trial in the case of the soldier named above 
has been exrunined by the Board of Review ani the Board submits this, 

.its opinion, to 7he Ju:ige Advocate General. 

2. Accused was tried upon the following Charges and Specifica-
tions: 

CHIL~GE I: (Motion for finding of not guilty sustained). 

Specificationa (Ifotion for finding of not guilty sustained). 

CHARGE Ila Violation of the 93rd Article of War~ 

Specifications In that Private James H. McCloudy, Headquarters 
Battery, 1st Battalion, 99th Coast Artillery, did,at Arima., 
Trinidad, B.7~1., on or about July 25, 1942, with intent 
to do him bodily harm, commit an assault upon Private 
James Wright, by striking him on the head, with a dangero'JS 
weapon to wit, a night stick. 

CHARGE IIIs Violation of the 65th Article of War. (Finding 
of guilty disapproved by the reviewing authority.) 

Specifications (Finding of guilty disapproved by the review
ing authority.) 

CHARGE !Va Violation of the 69th Article of War. (Finding 
· of not guilty.) 

Specifications (Finding of not guilty). 
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CHARGE V: Violation of the 64th Article of War. 

Specification: In that Private James H. McCloudy, Headquarters 
Battery, 1st Battalion, 99th Coast Artillery, having re
ceived a lawful command from Second Lieutenant William E. 
Skelton, his superior officer, to get into a motor vehicle, 
to wit the military police 11 jeep11 

, did at Arima, Trinidad, 
B.W. I., on or about July 25, 1942, willfully disobey the 
same. 

CRAIi.GE VI: Violation of the 69th Article of War. 

Specification: In that Private James H. IlcCloudy, Headquarters 
Battery, 1st Battalion, 99th Coast Artillery, having been 
duly placed in confinement in the 99th Coast Artillery 
guardhouse, Fort Read, Trinidad, B.W.I., on or about July 
25, 1942, did, at Fort Read, Trinidad, B.W.I., on or about 
July 31, 1542, escape from said confinement before he was 
set at liberty by proper authoritsJ• 

CHARGE VIIa Violation of the 58th Article of.War. 

$pecificationa In that Private James H. Mccloudy, Headquarters 
Battery, 1st Battalion, 99th Coast Artillery, did, at Fort 
Read, Trinidad, B.W.I., on or about July 31st, 1942, desert 
the service of the United States and did remain absent in 
desertion until he was apprehended at Ortoire Ferry, Trinidad, 
B.W.I., on or about September 13, 1942. 

He pleaded not guilty to the Charges and Specifications. The court sus
tained a motion for findings of not guilty of Charge I and its Specifica
tion (R.39). Accused was found not guilty of Charge IV and its Specifica
tion and guilty of all other Charges and Specifications. Evidence of 
two previous convictions by special courts-martial, one for absence with
out leave, in violation of Article of War, 61 and for applying to his own 
use a Government vehicle in violation of Article of War 94, and one for 
disrespect toward a superior officer in violation of Article of War 63 
and breaking restrictions in violation of Article of War 96, was intro
duced. All members of the court present at the time the vote was ta.ken 
concurring, he was sentenced to be dishonorably discharged the service, 
to forfeit all pay and allowances due or to become due, and to be shot 
to death with musketry. The reviewin{; authority disapproved the findings 
of guilty of Charge III and its Specification, and approved only so much 
of the findings of guilty of Charge V and its Specification as involved 
a finding that accused failed to obey the order of a superior officer in 

- 2 -

http:CRAIi.GE


(391)
• 

the execution of his office at the time and pla~J ~lleged and in the manner 
alleged, in violation of Article of ria.r 96, approved the sentence, for
warded the record of trial for action under Article of War 48, and recom
mended that "because the conditions existing at the time and place o·f 
the desertion were not such as to warrant imposition of the death 
penalty", the sentence be comr.1uted to dishonorable discharge, total for
feitures, and confinenent ~t hard labor for 8 years. 

3. The evidence shows that on the night of July 25, 1942, accused, 
a member of Headquarters Battery, 1st Batta.lion, 99th Coast Artillery, 
was on duty at Arima, Trinidad, British Hest Indies, as a military 
policeman (R.21,22,27,33,35). Shortly after reaching the tovm of Arima. 
accused went to a private dance hall and entered over the protest of the 
doorkeeper (R.21). Prior to entering the dance hall accused had been drink
ing (R.21,,2), and on the inside of the dance hall he became involved in 
an ~rgument ,vith a civilian policeman on duty there. Accused cursed the 
policeman (R.~2,25). Nothing was taking place in the dance hall at the 
time, and two or three civilians and the civilian policeman were the 
only persons present (R.22). The policeman sent a member of accused's 
battery to find a military poliM officer and bring him to the hall, 
and asked two other members of the same battery, Privates Herbert Burton 
and James ·;fright, to get accused out of the dance hall, a.nd on the outside 
accused began to quarrel with Private Wright (R.22,25,27). The sergeant 
in charge of the military police detail came upon the scene at that junc
ture and tried to prevent accused from assaulting Wright (R.25), but 
accused evaded the sergeant and struck ,fright on the head with his night · 
stick (R.22,24,25,27). Lieutenant Skelton, a member of the same organi
zation as accused and the officer in charge of the military police detail, 
arrived at that time and placed accused under arrest, instructing the 
sergeant to place accused in the military police truck (R.28,35). When 
accused was ta.ken out to the truck he told the sergeant that he wanted 
to urinate and was taken behind the dance hall, whence he escaped (R.28). 

Accused was recaptured the same night and taken to Lieutenant 
Skelton's jeep (R.,~). Lieutenant Skelton ordered accused to get into 
the jeep and accused did not do so (R.29,38). He said nothing to 
Lieutenant Skelton (R.36). He cursed the members of the military police 
detail, and after a moment or two was forcibly placed in the jeep by 
the military police on the orders of Lieutenant Skelton (R.25,29,33,36, 
38). Accused had been drinking but the witnesses disagreed as to the 
extent to which he had been affected thereby. Private Burton stated that 
accused was drunk (R.26), Sergeant Henry I. Gomes, Headquarters Battery, 
1st Battalion, 99th Coast Artillery, stated that he was not (R.29), and 
Lieutenant Skelton stated that aocused knew what he was doing (R.37). 

It was stipulated by the prosecution and defense that'aooused 
was placed in proper confinement on July 25, 1942 (R.9). He was placed 
in what was apparently the regimental guardhouse. This guardhouse. 
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consisted of some tents. about seven in·number. unfenced, and guarded -
by three santries (R.12). There ,were definite limits fixed which were 
known to the prisoners, although the Provost ~ergeant was unable to 
state positively that he had explained the limits to the accused (R.12). 
On August 1, 1942. the officer of the day took the roll at the guard
house and accused failed to answer (R.10,11). A search was ma.de for 
him and he could not be found (R.10,11). The morning report for 
August 1, 1942, stated that accused had escaped con.finement (R.54; 
Pros. Ex. B). 

Accused went to a woman named Octavia Reynolds and stayed with 
her in Manzanilla for more than a month (R.16). He was dressed in,civilian 
clothes and told her that he was not going back to the Anny (R.16,17). 
Patrick Voisin, manager of a coconut plantation, testified that on August 
18. 1942, aoc~sed came to him for employment, that witness employed him, 
and that accused worked for witness for four and one-half days (R.13-14). 
Accused was dressed in civilian clothes at that time (R.13). 

On September 13. 1942, accused was apprehended. Sergeant 
Kalleta, Company H, 33rd Infantry. was on patrol c.uty on Manzanilla Beach 
on the morning of September 13 (R.18). Vihile crosolng Ortoire Ferry he 
saw accused among a group of natives. Accused saw him a.nd started to 
run, the sergeant gave chase and, drawing his pistol, ordered accused 
to halt (R.19). Accused stopped, saying "you have got me Sergeant" 
and surrendered quietly (R.19). 

For the defense. testimony was offered only with respect to 
the charGe of wilfully disobeying the cornm.e.nd of a superior officer. the.: 
charge of escaping from confinement. and the charge of desertion. Private 
Carruthers Hayes, a member of accused's organization, testified that he 
was on military police duty on the night of July 25, 1942. and that he 
was present when accused was ordered by Lieutenant Skelton to get into 
the jeep (R.40). The witness stated that "the Sergeant" and another 
were holding accused and ·that it was impossible for him to get into the 
jeep because of that fact (R.40-41). He testified that he believed that 
had accused been released by the men holding him he probably would have 
"gotten" into the jeep. Asked if accused had understood the order, he 
said that "he flccuse"{/ probably did not know" (R.43). . 

Accused testified with respect to Charges VI and VII only. 
He admitted having escaped from confinement (R.47). He stated that he 
le~ the guardhouse. and went to Manzanilla to meet a girl. She 
(Octavia Reynolds) brought him some whiskey and he started drinking. 
There were some American soldiers in the house where he stayed (R.47-53). 
He intended to return to the Army• but was drinking continuously, and as 
a. result kept· postponing his return (R.48.49). He testified• 
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111vnen I began to sober up, I thought of what had happened 
and I wanted to come and turn myself in. But on the first 
occasion I attempted to do it, I went to Louvinia 1s husband 
and I 'got to drink', and then being back in Cocal five miles, 
a long uistance, back in the house on the beach, I would drink 
more than I could." (R.53) 

Accused remembered asking for a job (H.53). He became ill during his 
absence. Upon his return to military control he was placed in the station 
hospital (R.49, 50). The defense offered and there was rec~ived in evidence 
the "Proceedin;;s of a Board of Officers • * * dated October 13, 1942 11 (Def. 
Ex.A). The board found that accused was sane and that he had been sane 
at all times. It I!lE'.de the following diagnosis a 

11 1. lia.larial Fever, Estivo-Autumnal Type. 
112. Typhus Ii'ever. 
113. Syphilis. 
11 4. Constitutional Psychopathic, Criminalism." (Def. Ex.A,p.2) 

4. The evidence estRblishes that at the place and time alleged, 
accused, after an altercation, struck Private liright over the head·with 
his night stick. He was placed in arrest by the officer in charge of 
the military police detail and remanded to the custody of Sergeant Gomes. 
He succeeded in bree.kin1;; away from Sergeant Gomes but was captured later 
that evening. ~rought to the military police true~, he was ordered by 
the officer in charge of the military police detail, Lieutenant Skelton, 
to get into the truck. He failed to do so and had to be placed in the 
truck by force. Confined in the regimental guardhouse he made his es
cape therefrom on August 1, 1942, and remained absent until apprehended 
on September 13, 1942. Although the guardhouse was not fenced, accused 
was definitely under physical restraint, and that his departure was not 
authorized is an inescapable inference from all the evidence. During 
his absence acoused dressed in civilian clothes and sought and obtained 
employment •. He was at all times in close proximity to military estab
lishments and military police. He made no effort to surrender himself. 
All of those circumstances evidenced an intent to desert. Further 
evidence of accused's intent to desert is found in the fact that accused's 
absence was begun by escape from confinement (par. 130, M. C.1!.. p. 144 ). 

6. Before the arraignment of accused. Lieutenant Colonel Charles 
H. Nolan, 99th Coast Artillery. president of the court, announced that 
he had .formed an opinion in the oase. On voir dire he testified that 
he and accused were both members of the 99thlS"oast Artillery, !llld that 
although he did not know accused personally. he had formed an opinion 
in the case. He.explained that he was not familiar with the matters 
charged in the case and that his opinion was "more ·or less an opinion 
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of the man himself, ba.sed on a long period of association, and a know
ledge of his behavior as a member of this regiment" (R. 3 ). He con
tinued a "I oa.n sum it up thus. I have formed a conviction that the 
accused would be better out of the Military Service for the good of 
the United States in a general way" (R.3)•. The court treated the pro
ceedings as a challenge for cause a.nd ruled that the "challenge" was 
not sustained (R.4). However the trial judge advocate challenged 
Lieutenant Colonel Nolan peremptorily and he was excused and withdrew 
(R.5). 

In the opinion of the Board of Revie~ the remark ma.de by Lieu
tenant Colonel Nolan to the effect that accused should be out of the serv
ice did not constitute an error or irregularity. Paragraph 57, Manual 
tor Courts-Me.rtial, requires that at the beginning of the trial each mem
ber of the court disclose in open court every ground of challenge believed 
by him to exist against himself or any other member. Naturally, the pur
po~e of this disclosure is to place before the court and counsel all in
formation relative to the member's qualification to sit in the case. All 
facts showing bias or prejudice should be revealed. Failure to reveal 
them completely results in a lack of sufficient data upon which to de
termine the member's fitness to remain on the court. lihen Lieutenant 
Colonel Nolan made the statement in question, he was merely giving a true 
picture of his attitude toward accused. That is exactly what he was sup
posed to do on ~ ~ a.nd no error or irregularity resulted. 

The dissenting.opinion is predicated upon the basis that Lieu
tenant Colonel Nolan's remark.. constituted error. If, for the purposes 
of ar;ument, it be assum3d that the remark was error, the "error" did 
not injuriously affect the substantial rights of accused (A.W. 37). The 
evidence of guilt was compelling. 

Some discussion of the points raised by the dissenting opinion 
is desirable. Our discussion thereof is based upon the ass'Wll.ption that 
an error or irregularity occurred - an assumption with which, as already 
noted, we do not agree. The dissenting opinion states that the rule pro
hibiting evidence of an accused 1s bad character is "fundamental". But 
so are the rules prohibiting the introduction of hearsay evidence, in
voluntary confessions, and many other forms of incompetent testimony. 
The mere fact that a rule of evidence is "fundamental" does not imply 
tha.t every 'Violation of it constitutes prejudicial error. If that 
were so, Article of War 37 would be a nullity and each case would turn 
upon the question whether the rule violated was 11 .fundamental" or not 

· ".fundamental•, - an obviously unworkable proposition. Indeed, the dis
senting judge advocate concedes 'that the "error" in the present case was 
not prejudicial so far as the findings of.the court are concerned. How
ever, he declares that it wa.s prejudicial so far as the sentence is con
cerned. The cases which he cites to sustain his position fail to do so. 
People v. l.ahoney and People v. Sobrieskoda have nothing whatsoever to do 
with the sentence. In each case a conviction was reversed because of 
errors which the court considered prejudicial. As noted, the dissenting 
judge advocate admits that the conviction in the present case was proper 
despite the "irregularity". The isolated passages quoted in the dissent
ing opinion are entirely irrelevant a.s guides for our decision in the 
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present case. Will18.lllB v. State depellds upon a particular Arkansas statute. 
That statute permitted the jury to pronounce a sentence of either death 
or life imprisonment upon a conviction of first degree murder. The Arkan
se..a decisions also held that evidence improperly admitted should be treated 
as prejudicial unless there was something to show the contrary. - a prin
ciple foreign to military jurisprudence. In the Williams case the jury 
sentenced the accused to death. The court held that the erroneously ad-· 
mitted evidence of other crimes was prejudicial in that the jury selected 
the more severe of the alternate sentences. The oourt sustained the con
viction but imposed the milder sentence, as it had a right to do under 
Arka.naas law. Whether we should follow the Williams case if a court
martial imposed the more severe of two permitted sentences need not be 
decided, for no such limited alternative exists for violation of the Ar
ticles of War of which accused was found guilty. The penalty for deser
tion in time of war is death "or such other punishment as a court-martial 
may direct" (A.W. 58). Thus. for the desertion alone. the death penalty 
was permissible and the sentence was not limited to a choice between that 
and some other one punishment. 

The dissenting judge advocate quotes a passage from the Staff 
Judge Advocate•s review to the effect that the· sentence is "patently 
exo.essive". With this we agree. but that does not taint the sentence 
with the mark of illegality, nor does the Staff Judge Advocate so hold. 
In the opinion of the dissenting judge advocate the Board of Review must 
correct "this error"• which he holds is not prejudicial a.s to the find
ings. But how correct it? Implicit in the dissenting opinion is the 
conclusion that the sentence is partly legal and partly illegal. We are 
not told which part is the one and which the other. If it is partly 
legal. we should recommend. confirmation of that part and hold the other 
part illegal. Pbviously there is no basis upon which any such computa
tion may be made. nor does the dissenting judge advocate suggest any, 
nor cite a.ny authority for his proposition. The Articles of War and 
the Table of Ma.xi.mum Punishments c1>nstitute our guides in deten.iining the 
legality of a sentenoe, and under their aegis the present sentence is 
legal a - all of it. What then is the remedy? Clearly it is commutation 
by the confirming authority. The dissenting judge advocate says that 
this is not enough, and he brands such corrective action as "sentimental 
rather than a.s a matter of strict legal rights". This overlooks a fun
damental concept of military jurisprudence. Courts-martial are merely 

· advisory bodies to the reviewing or confirming authority. There is no 
such separation of the executive, judicial, and legislative functions 
as exists in our Federal and state governments. The reviewing or con
firming authority is an integral part of the court-martial system and 
no case of conviction is finally concluded until he has acted upon it 
(A.W.40). His position ia entirely different from that of the governor 
of a state to whom recourse is sought solely as a matter of grace. It 
is to the confirming authority that we must look for relief from an ex
oessive sentence unless, of course, the sentence is actually illegal. 
For example, if an accused is convicted of larceny of property of over 
~50 in value, the longest confinement allowed by the Table of Maximum 
Punishments is five years (¥.C.M., p. 99). If the court sentences an 
accused to confi.ne-mant tor !.!:_years, one year of the sentence is illegal. 
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and the Boe.rd of Review must correct the error. Ibwever., as noted, the 
present sentence is not illegal, but merely excessive, e.nd there is no 
illegality to correct. Commutation by the confirming authority is en
tirely adequate and is the only method provided by military la.w. 

The dissenting judge advocate refers to the influence of ra.nlc 
a.a a material fa.otor in his determination, although he does not deem 
it sufficiently ma.terial to render the findings illegal. Apparently 
had the improper rema.rka emanated from the lips of a second lieutenant 
they would not have 0&1a1d so muoh concern. The presence on the court 
of several officers of Lieutenant Colonel Nola.n's command, inferior to 
him in grade, seema also to have been a determinative element in the 
minority's conclusions. If we are_ to presume that the decisions of 
courts-ma.rtia.l are influenced by ra.nlc, it behooves us to scrap the 
present court-martial system and make a fresh start. Our whole theory 
of a court-ma.rtia.l., surrounded as it is by.the protection of the secret 
ballot, oontempla.tes that ea.oh member of the court will exercise an 
independent judgment in arriving at his decision on the guilt of ac
cused and on the sentence. It may often happen that the accuser or a 
witness for the prosecution h the superior officer of some members of 
the court., or that one member of the court is the commanding officer ot 
another. If we a.re to weigh that factor in considering the validity of 
the findings and sentence, we shall become enmeshed in a series of im
pondertblea incapable of logical solution. In~ event., if the~irregu
la.ritt did not prejudice accused so far as the findings are concerned -
and the dissenting opinion holds that it did not - there is no founda
tion for holding the sentence illegal, and relief must come from the 
fim.l authority in the military justice procedure - the confirming 
author!ty. 

6. · Attached to the record of trial is a letter from Captain 
K.D.S. Pogue, Cha.plain, 99th Coast Artillery, requesting that the 
sentence of death be commuted to confinement for a term of yea.rs. 

7. The charge sheet shows that accused is 24 yea.rs of age and 
1'8.8 inducted into the military service on August 8, 1941. 

8. The court waa legally constituted and lw..d jurisdiction of the 
person and the subject matter. No errors injuriously affecting the sub
stantial rights of a.ccused were committed during the trial. In the op
inion of the Board of Review the record of trial is lega.lly sufficient 
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to support the .findings of guilty fl.S approved by the reviewing authority 
and the sentence and to warrant oon.f'irmation thereof. The death penalty 
is authorized for desertion in time of war in violation of Article of 
War 68. 

~- Judge .Advooate. 

(Dissent) • Judge Advocate. 

~ {<., ~. Judge Advocate. 
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U N I T E D S T A T E S ) 
) 

'.rRINIDAD SECTOR 
AND BASE C01lMAND 

v. ) 
) Trial by G.C.M., convened at Fort 

Private JA:rvlliS H. MoCLOUDY ) Read, Trinidad, British West Indies, 
(36125729), Headquarters ) November 13 and 17, 1942 •. Dishonor
Battery, 1st Battalion, ) able discharge, total forfeitures, 
99th Coast Artillery. ·) and to be shot to death with musketry. 

~ DISSENTING OPINION 
of 

Lieutenant Colonel John Warren Hill,. Judge Ad.Tocate. 

I do not concur in°the majority.opinion. A grave irregularity 
.occurred during the organiza:t;ion of the court. At that time the Trial 
Judge Advocate requeeted the members to disclose any grounds of challenge 
known to them. The member senior in rank then stated that he had formed 
an opinion in the case. The Trial Judge Advocate questioned this member. 
He testified that he was a member of accused's organization, that he 
did not know the accused personally, and that he had formed an opinion 
in the case. The Trial Judge Advocate then requested that the member 
be excused. The La.w Member questioned the challenged member as foUaws a 

. "I.aw Member& Colonel Nolan , have 1rou formed a 
definite opinion as to the guilt or evidence /fi2J as to any 
offense charged? 

'twitness a None of ~he offenses charged here, because I 
·am not familiar with the offenses charged at the present time. 
My opinion is more or less an opinion of the man himself, ba.sed 
on a long.,period of association, and a knowledge of his behavior 
as a member of this regiment. . 

"I.aw Member a You would not find the accused guilty of all¥ 
of the charges merely because he was charged with the offense? 

· 'twitness i No. . 
"La.w Member& In other words, at the present time you don't 

know what the charges contain? 
"Witness a I don't know•. I can sum it up thus. I have .formed 

a conviction that the accused would be better out of the Military 
Service for the good of the United States in a general way.•• •n 
(R.3) (Underscoring supplied) 
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Attention is directed to the underscored part of the member's state
ments. It is this which I shall discuss. No comment, then or later, 
was ma.de by any member of the court, the personnel of the prosecution, 
or the defense, upon the statement. The court was not admonished to 
disregard it. No corrective statement was made. The court was closed 
again and when it opened it was announced that the challenge against 
the member was not sustained. Subsequently, the Trial Judge Advocate 
peremptorily challenged him and he was excused. It was not only in
flamatory, but it violated the cardinal rule, a rule whioh the Jiitnual 
for Courts-1vartia.l, 1928, on page 112 terms "fundamental", that the 
bad character of an accused may not be shown in any form "either by 
general repute or by personal opinion" except under certain circumstances, 
none of which operated here to excuse or justify this sworn statement. 
Coming from so high an authority the erroneous character of this state
ment was doubly pernicious. This statement was highly irregular. 

There remains to be considered the question of whether the 
lll8.king of the re:roo.rk prejudiced the substantial rights of accused. 
Insofar as the findings of the court are concerned I am convinced that 
the determination of accused's guilt was in no wise affected by the 
statement. ·There was sufficient evidence before the court to justify 
its findings of guilty. 

In deciding, however, whether or not an error or irregularity 
has been prejudicial to an accused, his guilt or innocence is not the 
sole determinant. For instance, evidence of the general character of 
an accused may reflect itself in the sentence rendered to a degree be
yond that justified by proof of commission of the act presently charged. 
I am of the opinion, for reasons hereinafter stated, that insofar as 
the sentence imposed is concerned this error operated in just this way 
to the substantial prejudice of accused. . 

In discussion of the effect of the error upon the sentence 
I may well quote the observations respecting the ~entence ma.de by the 

·Staff Ja:lge Advocate in his review of the case. He said a 

"Although desertion in time of war is, sinoe Executive 
Order of February 3, 1942, a capital offense, the death sen
tence imposed by the court is patently excessive. Dishonor-

. able discharge, to~al forfeitures and confinement at hard 
labor for·a reasonable term of years would have been adequate 
punishment for the offenses for which the accused here stands 
convicted." 

- 2 -
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It is my belief that the improper remark of the hhallenged 
member, allowed to pass as it was without exception and without com
ment, contributed to the unwarranted severity of the sentence. It 
will be borne in mind that it was ma.de by a member superior in rank • 
to the other members named to the court. That in itself is a.n important 
circumstance in deciding its effect. A3 a member of accused's organiza- .. "' 
tion it would appear that he had information to justify his remark. His 
status as an officer, with no apparent motive for malice, would impart 
to any statement of his a weight and verity equal, if not superior, to 
the testimony of a witness. Furthermore this member was attached to 
the sa.mo regiment to which four other members of the court belonged. 
Fie had been executive off'icer of that regiment. I cannot say, in view 
of this, that his opinion was without effect upon the judgment of the 
members remaining on the court. Their opinion of accused is reflected 
in their sentence. 

It is not, in my view, necessary to go to the extent of the 
holding in the case of Williams v. State (39 s.w. (2nd) 295 (Ark.)), 
that the improper admission of eviderioeis prejudicial when the maximum 
penalty is inflicted. In that case the court admitted that the guilt 
of accused was conclusively proved, but held, seemingly, that the in
flicting .of the maximum penalty served automatically to render the error 
prejudicial, No such inflexible rule is required here. The prejudice 
to accused was factual. The sentence imposed exceeded by far the cus
to?llltry and usual sentence for accused's .offenses. Nothing in the cir
cumstances of accused's conduct justified the imposition of the death 
penalty under present standards. I cannot escape the conviction that 
the severity of the court's sentence derived in part from the perhaps 
unconscious prejudice implanted in its mind by the improper statement 
of the member. The right to a fair trial includes the right to trial 
and sentence by a court uninfluenced in its conclusions as to accused's 
guilt and the measure of punishment merited. 

I believe, in view of the maximum sentence imposed, unjustified 
as it was, that the unfortunate remark weighed heavily in the mind of the 
court and that accused did not have the question of his guilt determined 
by a court entirely free from bias. In the case of People v. Ma.honey 
(258 Pac. 607) the Supreme Court of California, at page 610, said, 

"The fact that a record shows defendant to be guilty of 
a crime does not necessarily determine that there has been 
no miscarriage of justice. In this case the defendant did not 
have that fair trial guaranteed him by law and by the Consti
tution. 11 
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And in People v. Sobieskoda {139 N.E. 558) Justice Pound, speaking for 
the Court of Appeals of New York, at page 561, said, 

-
11 It is the duty of the court •to give judgment without 

regard to technical errors or defects or to exceptions which 
do not affeot substantial rights.• Code Crim. Proc. seo. 542. 
The district attorney urges that defendant's guilt is so clearly 
established that his substantial rights were not affected by 
these errors. But the question of substantial right is not 
the abstract question of guilt or innocence.. A guilty man is 
entitled to a fair trial, and a trial is not fair if the verdict 
:may be related to errors in the judge's charge. • • •" (under
scoring supplied) 

The statement of this high ranking member of the court, made 
under oath, before he le~ the court, in which statement he improperly 
impugned the character of accused was highly prejudicial to substantial 
rights of accused. It constituted serious error. It probably resulted 
in the death sentence which was imposed, a penalty not mandatory, in 
fact "unusual II under the circumstances. 

The Board of Review is required by law to correct this error. 
To hold the record in this oas.e good, recommending commutation of sen
tence as means of according substantial justice, is not to correct error 
in the manner prescribed by law. 

And sinoe the error in this case was aggravated beoause it 
flowed· from high ranking authority, it becomes the duty of the Board 
of Review to underscore the impropriety not only out of concern for 
the rights of aocused but in order that the integrity and authority 
of courts-martial be not weakened by practices which give undue atten
tion to the opinion of ranking officers in a court room. 

Military law itself recognizes rank as a potential evil in 
the court room. It has jealously guarded against the dangers inherent 
in this situation. Its purpose has been to avoid even the appearance 
of evil. However, despite rules and praotioes adopted as safeguards, 
the subtle influence of rank occasionally manifests itself. On such 
occasions it is the solemn responsibilit,t of the Board of Review to 
speak in no uncertain terms, condemning as substantial error a:rzy- inci
dent which endangers _the even handed administration of justice in theArnw. 

If the summation of a trial judge advocate can be held in
flamatory and prejudiced, how much more so the personal views of: a 
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commanding offioer spoken in prejudgment of an accused, impugning his 
character and condemning him before trial, in the preseri.oe of a oourt 
largely composed of offioers s~rving under him. 

Unless the Board of Review speaks out condemning what oocurred 
in this case a.s a flagrantly improper and prejudicial incident, the error 
involved will oontinue. The Board of Review is quiok to see and to act 
with respect to errors which.affect findings. The same polioy should 
dictate with respect to errors affecting, or potentially affe·cting, sen
tences imposed. It is not enough to rely on the confirming authority 
to correct injustices resulting from error. Such corrective action 
may be regarded as sentimental rather than as a matter of strict legal 
rights. Reasons for action by the confirming authority are never com
municated to the field for its information and guidance. And gross 
errors may continue as a result of lack of exact know~edge with respect 
to the practice or act here condemned. 

Judge Advooa te. 
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1st Ind. 

War Department, J.A.G.o., - To the Secretary of War.JUii 1 0 194-3 
1. Herewith transmitted for the aotion of the President are the 

record of trial and the opinion of the Board of Review in the case of 
Private James H. hloCloudy {36125759), Headquarters Battery, 1st Bat
talion, 99th Coast Artillery. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings as approved by 
the reviewing authority and the sentence and to warrant confirmation 
thereof. I recommend that the sentence be confirmed but commuted to 
dishonorable discharge, forfeiture of all pay and allmvances due or to 
become due, and confinement at hard labor for eight years, that the sen
tence as thus modified be carried into execution, and that the United 
States Disciplinary Barracks, Fort Leavenworth, Ka.nsa~, be designated 
as ~he place of confinement. 

3. Consideration has been given to the following a-t;taohed com
munications: Copy of letter from Honorable Harry F. Kelly, Governor of 
the State of 1Jichiga.n, to the Secretary of i'iar, dated 1''ebrua.ry 11, 1943, 
with copies of four inolosures; copy of letter from Charles J. Opdyke, 
lansing, 1iichigan, dated February 9, 1943, addressed to the PresidentJ 
oopy of telegram from Joseph A. Powers, Detroit, Lliohigan, dated February 
11, 1943, to the President; letter from Honorable 1."urray D. VanHagoner, 
then Governor of the State of Nri.chigan, dated December 30, 1942, ad
dressed to The Judge Advocate General, with one inolosure; and letter 
from Peroival R. Piper, Esq., Attorney at La.w, dated 11:S.y 11, 1943, ad
dressed to The Judge Advocate General. 

4. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action and a form of Exe
cutive action designed to carry into effect the recommendation herein
above ma.de, should such action meet with approval. 

~ Q._ •. <:9-o., I 

l.zy-ron C. Cramer, 
1:iajor General, 

8 Inola. The Judge Advocate General. 
Inol.1-Record of trial. 
Inol.2-Dra~ of let. for sig. 

Seo. of Yfa;-. 
Inol.3-Form of action. 
Inol.4~ Copy let. fr. Hon.Harry F. 

Kelly,2-11-43,w/incls. 
Inol.5-Copy let. fr. Chas.J. 

Opdyke,2..;9-43. 
Inol.6-Copy telegram fr.Joa.A. 

Powers,2-11-43. 
Inol.7-Let.fr. Hon.Murray D~ 

Va.ri,fagoner, 12-30-42,w/l incl. 
Inol.8-Let.fr.Percival R. Piper,5-11-43. 

{Sentence confirlled rut commuted to dishono.cable discharge, .f'or!eitllN 
of all pey- and allommees due or to become :"o.e, and confinement. at 
hard labor for eight years. o.c.v.o. 144, 1~ Jul 1943) ! u-aueaABC 

http:Inol.7-Let.fr
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