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WAlt lJ.lil'A..'i'J.'M.t!J'n' 
Services of Supply 

In the Of'!ice o.f !be JUdge .A.dvocate General: 
· Washington, D. c. · · 

(1): 

SPJGK 
CM 228971. 

FEB 4 1943 

UN IT ED s:T .A.TES ) 9TH. ARMOOED DIVISION 
) 

v. ) Trial by o.' c. M., convened at . 
·Fort Riley-, Kansas, December 4, 

Second Lieut_enant JOHN E. ~ 1942. Dismissal and confine­
.TATUM (0-157€)725), .Qua.rte~) ment £or one, (l) ~ar. 
master Corps. ) 

OPINION o1' t.he·BOARD OF.REVIEW 
HOOVER, COPP and ANDR.Ei.S, Judge .A.dvocates. 

l. The record of trial 1n the case of tp.e of!icer named above 
h~ been exam:foed by the Board of Review and the Board submits. this, 
its opinion, .to The 'Jurl€e Advocate General. . · 

2. Accused was tried upon the :follol'ling Charges and Specifi-
cations a · · 

CHARGE Ia ·Violation or·the 61st Article or War. 
I 

Specilication: In that 2nd Lt. John E. Tatum., Hq., , 
Supply Bn., 9th Armd Division, Fort Riley, Kazµias, 
did, without proper leave absent himself .from his 
post at Fort Riley, Kansas, .from about November 81 · 

1942, to about November 22, 1942. 

CHARGE IIa Violation. o! the 95th Article of War. 

Specification: In that -2nd Lieutenant John E. Tatum, . 
Hq., Supply Bn., 9th A.rmd Divisio!'., did at st. · 
Charles, Missouri.; on or about J~ 17, 1942., com-
mit toe crime of bi.ganzy" by wiillully and felonious-· . 
ly ~ntering into a . contract of marriage 1'ith. one., 
Margaret .Anna Bloom of st. -Louis., W.sscsurl.., llhile 
still legally marrie<;l to· one Pearl Jones or Che;yerme,
Wyoming•.. 

Upon arraignment accused entered a special plea to Charge II and its 
"-- Specilication 1n the form o1' a demurrer upon the ground- that the Speci• 

.fication did not 11constitute a cause o1' action"• The special plea was 



. (2) 

overruled. Accused thereupon pleaded guilty to and was found guilty 
o£ the Chargesand Specifications. No evi~ence of previous convictions 
was introduced,. He was sentenc~d to be dismissed. the serviee, ~o for­
feit all pay and allowances due or to becane due, and to be co,li'ined 
at hard labor for one year. The reviewing authority approved the sen­
tence and forwarded the record o£ trial for action under Article of War 
48. 

3. The evidence introduced in support of C;u~ge I and its Speci­
fication shows that accused was on· leave o£ absence frooi his commanq., 
the Supply Battalion, 9th Armored Division, Fort Riley, Kansas, from 
November 2 untU November 7, 1942 · (R. 14). He failed to ret~ upon 
the expiration o£ his leave and was thereafter absent without leave 
until November 22, 1942 (R. 14, 15, 17). 

The eV1dence in support o£ Charge II and its S);'ecification shows 
that accused was married to one Pearl Jones Tatmn on June 21, 1941, in 
Pierce County, Washington (R. 19, 22, 23; Ex. J), and that while mar­
ried to her (R. 19, 22, 23) .he married one Margaret Anna Bloom on July 
17, .1942 (R. 22), at st. Charles, Llissouri (Ex. 4). He first met 
.Margaret Anna Bloom, · a woman 29 years of age (R. 23), _on July 16, . 1942 
(R. 24). 

For the defense it was shown that the ma.rriage of accused to 
Margaret Anna Bloom, the second wife, had been annulled in a proceed­
ing brought by her for ·that purpose in the District Court of Marshall 
County, Kansas, on December 4, 1942, following accused's disclosure 
that he was married to Pearl Jones Tatum (R. 25., 26; Ex~ 5). Three 
character witnesses viere calle_d by the defense. Captain Milton E. Rose, 
Supply Battalion, 9th Armored Division, testified that he had observed 
accused while the· latter was serving in the battalion and had found 
he displayed initiative and was diligent and efficient. 1'Iitness rated 
his performance of duty as excellent (R. 28). Major Carl Edmonds, Sup­
ply Battalion., 9th Armored Division, testified that he had known ac­
cused "three or four weeks" and would rate him as a superior officer 
(R. 29). First Lieutenant James L. Kaiser (organization not shown) 
testified that he bad known accused about five and a half months and 
had observed him in the i:erformance of his duties. Witness would rate 
him as 11 a sui:erior officer, with possibilities of being one of the best 
that I have seen" (R. JO). 

Accused declined to testify or make an unsworn statement. 

4. In addition to the pleas of guilty to the Charges and Specifi­
cations, the evidence introduced by the prosecution was adequate to 
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justify the findings of' guilty. 

The bigamous marriage· was proved beyond re~onable doubt by the 
certificates of' both marriages (sec. 395 (17);,l)ig. Op. Ja.a•., 1912-
1940),. by the presence at tbe trial at the first 1'ife liho testified· 
that she was then the ?df'e of'. accused and by the app..ft"ance at the 
second 1'1ife who testified to her marriage to accused on a date which· 
was subsequent to that at bis first marriage am ,mo al.so testified 
to an admission made to her by accused a.t'ter their 1'18dding. that he 
was then married to another woman and not divorced. The first lfife 
did not expressly testify that her marriage to accused."was still sub­
sisting at the time at the second marriage. She did at the time of' · 
the trial., however, identify accused as her husband. A ma;Tiage once 
contracted is presumed to continue in the absence at proat at death or 
legal. dissolution. Such, a presumpti~n is .factual and mq be inferred 

.. if' warranted by all the circumstances (par. ill.!, P• llO, M.c.M.). 
The circumstances here warranted ·such an inference by the court•. Thus 
it was proved that accused coml!litted bigamy by contrc!,Cting a second 
lllarriage while his first Tdi'e was. aJ.ive and at a time at 1Vhich the 
first marriage had not been dissolved (sec. 2030, Wharton's Criminal, 
Law, 12th Ed.; sec. 601, Title 22, D. c. Code; 10 C.J.S• .359). The 
Specification was properly laid_ under Article at war. 95 (C"iJ 2179.31, 
Jenld.ns). 

5. As noted above accused entered a spec_ial plea to Charge II 
and its Specification upon the groum. that it did not sufficiently 
state an offense·. The court properly overruled :the plea. The Speci­
fication alleges that accused contracted a bigamous marriage "while 
still legally married" to another. It was contended that the Speci­
fication should have expressly stated, in addition, that the first 
wife was still alive. A. warrantable inference from the words· •1Vhile 
still legally married" is that the first ?df'e was alive.at the time 
at the second rna:rriage (sec. 454 (17), Dig. Op. J.A~G • ., 19~-1940). 
The record shows that accused was not taken by surprise or otherwise 
prejudiced by arr:, lack oJ: clarity in the Specification. 

6. · In the course at the cross-examination of' Margaret Anna Bloem, 
the second wife, the court sustained an objection by the prosecution to 
a question designed, according to a statement by the defense counsel, 
to prove 'the state or condition they were· in "When the marriage ,ras con­
summated" (R. 25). Proo£ or the circumstances under 'Which tb3 bigamous 
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marriage was contracted might have been materiru.. in mitigation and the 
objection should have been overruled. T~e def~nse did ·not ma.kB any 
further offer. of proof in the premises. It does not appear that the 
error could have injuriously affected the substantial rights of accused 
in so far as tre findings of guilty were concerned. 

7. The only sentence authorized by Article of War 95 for violation 
of that Article is dismissal. The forfeitures and confinement adjudged 
are not therefore legally authorized for the offense of bigamy found 
under Charge II and its Specification as a violation of Article of ·war 
95 (CM 224286, Hightower). The forfeitures and confinement are legally 
authorized for.the offense of absence 'Without leave found under Charge I 
and its Specification. 'Ihe maximum limitations upon punishment fixed by 
paragraph 104 of the 1ianual for Courts-Lartial are not applicable in the 
cases of officers. 

3. Attached to the record is a recvrnmendation by. the trial judge 
advocate that the execution of the sentence be suspended, this on the 
grounds that the bigamous marriage had probably been contracted "u..11der 
circumstances over 'Vihich the accused did not have full control" and had 
been annulled by the time of the trial, and that tlle prior service of 
accused had been exc~llent. 

9. War Department records sh<rl'l that accused is 26 years of aee. 
He attended college for two years. He had been in the accounting busl­
ness for four years prior to his entry into the milltary service on 
October 9, 1940. He was commissioned a second lieatenant, Arny of the 
United States, July 15, 1942. 

10. The court was legally constitutei. Iio errors injuriously af­
fecting the substantial rights of accused were committed during the 
trial.· In the opinion of the Board of Review the record of tri~l is 
legally sufficient to support ·the findings and sentence ·and to war-
rant confirmation thereof. Dismissal is mandatory upon conviction of 
violation of Article of Har 95 and is a.uthorized upon conviction of vio­
lation of Article of War 61. 
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1st Ind. 

War Department, J.A.G.O., FEB 1 O 1943 -· To the Secre.tary of War. 

1. Herewith transmitted for the action of the President are the record 
of trial and the opinion of the Board of Review in the case of Second Lieu­
tenant Jolm E. Tatum (0-1576725), Quartermaster Corps. 

2. ·I concur in the opinion of the Board of Review '\,hat the record of 
trial ·is legally sufficient to support the findings and tientence -and to war­
rant col'lfinnation trereof. Accused was found guilty of absence 1Vithout 
leave for fourteen days., in Violation of Article of War 61., and of biganzy-., 
in violation of .Article of War 95... The bigamous marriage was entered in-
to one'day after accused became acquainted 'With the 'WOJJlan.involved. He was 
sentenced to dismissal, .total forfeitures a.uiconfinezoont at hard labor for 
one year. Dismissal only is authorized as punishment for violation of 
Article of War 95 but the f'orfeitures and confinerent adjudged are lega.lly 
authorized for violation of' Article of War 61. Three officers testified 
that the military record of accused had been crectttable. The colll"t er­
roneously rejected an off'er by the defense to prove the circumstances under 
vm.ich the bigamous marriage was contracted but in a recommendation for clem­
ency the trial judge advocate stated that the marriage had probably been 
contracted under circumst~es over which accused "did not have full con­
trol". Ordinarily I should not recommend confinnation of a sentence to·total 
forfeitlll"es and confinement far absence without leave over a relatively short 
period, but the bigamy committed by accused, though technically charged only 
as a·violation of' Article of lfar 95., was a very serious off'ense in the nature 
of a felony. Its commission is a circumstance that cannot be overlooked in 
determining appropriate punishment. The sentence. should not be modified. · 
I ·reconmiend that•the sentence be confirmed and carried into execution, and 
that the United States Disciplinary Barracks, Fort Leavenworth, Kansas., be 
designated as the place of confinement. 

J. Inclosed are a draft of a letter for your signature,.transmitting 
the record to the President for his action, and a fo:nn of Executive action 
designed to carry into eff'ect the recOllmleIXiation hereinabove made, ~hould 

. such action meet with approval.~· . :. 

.~//t,~ 
I "E. c. McNeil, . / 

Brigadier General, u. s. A;rmy, 
3 Incls. Acting The Judge Advocate General.· 

Incl.1-Record of trial~ 
Incl.2-Dra.ft of' let. far 

sig. Sec. of war. 
Inol• .3-Fonn of action. 

(Sentence confirmed blt execution suspended. G.C.M:.O. 68.,· 29 llar 1943) 

-5-
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WAR DEPARTMENT 
Services o.r Supply 

(7}In the Office of The Judge Advocate General 
Washington, D. c. 

SPJGN. 
CM 22897:C 

JAN 5 1111 1943 

UNITED STATES 

v. 

Second Lieutenant ROBERT H. 

) 
) 
) 
) 
) 

38T~ INFANTRY DIVISION 

Trial by G.C.M., convened at 
Camp Carrabelle, Florida, 
December 9, 1942. Dismissal. 

WITHERBY (0-375778), Com- ) 
pany A, 149th Infantry. )· 

OPINION of the BOARD OF REVIEW . 
CB.ESSON, SNAPP and LIPSCOW3, Judge Advoi::ates. 

l. The record of trial in the case of the officer named above 
has been examined by the Board of Review and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charge and Speci­
fication: 

C~GE: Violation o.f the 61st Article of War. 

Speci.ficationi In that 2nd Lieutenant Robert H. 
Whitherby, Company "A", l49th,Infantry, did, 
without proper leave absent himself from his 
organization a,t or near Burr Ferry, Louisiana, 
.from about November 6, 1942 to about November 
30, 1942. 

The accused pleaded guilty to ana was .found guilty of the Charge and 
Specif1cation. He was sentenced to be dismissed the service. The 
reviewing authority approved the sentence and forwarded the record o.f 
trial for action under the 48th Article of "War. 

3. The evidence .for the prosecution shows that the accused, as 
an officer of the 149th Infantry, -v,as detailed on November 6th to 
attend a critique at Camp Polk, Louisiana, and to return thereafter 
to his organiz~tion. On the morning following the critique the ac­
cused was not present with his organization but remained absent with­
out leave, or without permission of any kind, unt:i,l he returned to his 
organization on December 2, 1942 (R. 7-10; Els. A,B). 



. 4•. The only witness for the defense was the accused, who testified 
that he has served in the Arrrsy for 10 years. During the major part of 
that time he served as an enlisted man in the reg'11ar Arrrry but for the 
past 18 months he has been a commissioned offic~r. The accused testi­
fied that as an enlisted man his record was good, that he had never been 
court-martialed, or received company punishment, or lost any time under 
the provisions of the 107th Article.of War, and that his discharge showed
his character to be excellent. The accused also testified that as an 
officer his record had been good except for the present incident. The 
accused stated that he liked the Army and that · he vra.nted to get back to 
service with parachute· troops and that he was willing to serve there in 
any capacity. 

The accused then explained his dissatisfaction with several 
assignments and concluded his testi.Joony with the following statement: 

"*** I feel like I have been kicked around 
like a military football ever since being an 
officer and I got tired of it. I definitely do 
want to stay in the Army and that is the only 
purpose I have in telling the story, to.stay in 
the service. ***11 (R. 16). 

5. The' accused pleaded guilty to both the Charge and the Specifi­
cation thereby admitting that he was absent without leave from his 
organization from November 6, 1942, to about November 301 1942. This 
plea is .f'ully·corroborated by direct testimony showing his absence, 
and by an extract copy of a morning report of his organization. The 
testimony of the accused has no bearing either on his guilt ol' bis in­
nocence, but tends on'.cy to show his dissatisfaction with bis recent 
treatment as an officer. 

6. The accused is 28 years of age. The records of the Office of 
The Adjutant General show that he accepted commission as second lieutenant, 
Infantry,Reserve, April 10, 1939; was discharged from the Regular Arary 
on May 9, 1941, to accept active duty as a reserve officer, and entered 
on active duty on May 10, 1941• 

?. The court was legally constituted. No errors injuriously af­
fecting the substantial rights of the accused were committed during the 
trial. In the opinion of the Board of Review the record of trial is 
legally sufficient to support the findings of guilty and the sentence . 
and to warrant oonfirmation of the sentence. A sentence of dismissal is 
authorized upon conviction of a violation of the 61st Article of War. 

Judge Advocate. 

Judge Advocate. 

Judge Advocate. 

-2-
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1st Ind. 

War Department, J.A.G.o., JAN l 11943 - To the Secretary of War. 

1. Herewith transmitted for the act.ion of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Second Lieutenant Robert H. Witherby (0-375778), Infantry. 

2. I concur in .the opinion of the Board o:f Review that the record 
of trial is legally sufficient to support the findings of guilty and 
the sentence, and to warrant confinnation of the sentence. 

At tne time of this offense, the accused had served approxi­
mately 18 months as an officer and 8 years as an enlisted man. His 
act.ion, therefore, in absenting himseli' without leave for 24 days 
represents a serious breach of duty and discipline. In ad.dition, the 
dissatisfaction which the accused expressed with his several assignments 
as an officer indicates his unfitness for commissioned service. I 
recommend, therefore, that the sentence 0£ dismissal be confirmed and 
ordered executed. 

J. Inclosed herewith are the draft of a letter for your signature, 
transmitting the record to the President for his action, and a form 0£ 
Executive action confirming the sentence and directing that the sentence 
be carried into execution. 

Myron c. Cramer, 
Major General, 

Dla Judge Advocate General • 

.3 Incls 
Incl 1 - Record of trial 
Incl 2 - Draft ltr. for 

sig. Sec. of War 
Incl 3 - Form of Executive 

action 

(Sentence confinn.ed. G.C.M.O. 41, 17 Yar 1943) 
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WAR DEPA...!iTMENT 
Services or Supply 

In the Office.or The Judge Advocate General. 
Washington, D. c. (ll) 

SPJGK 
CM 228975 

JAN 2 6 1943 

UN IT ED ST ATES. ) 94TH INFANTRY DIVISION 

v. 
) 
) Trial by a. C. M., convened at 
) Fort Custer, Michigan, -october 

~cond Lieutenant IEWIS E.) 30, 1942. Dismissal. 
P.ARIIB (0-1289955), '301st ) 
Infantry. ) 

OPINION of the BQ~Jill OF REVIEW 
HOOVER, COPP and ANDR11'fS, Judge Advocates. 

1. The record of trial in the case of the officer named above has 
been examined by the Board or Review and the Board submits this, its 
opinion, to The Judge Advocate General. 

2. Accused was tried upon the following Charge and Specif'i­
cations: 

CIL~GE.: Violation of the 95th Article of wa.r. 

Specification l: In that 2nd Lieutenant Lens E. 
Parks, JOlst Infantry,. did, in a public place, 
to wit: (sidewalk at or near 47 E. Michigan 
Avenue, Battle Creek, Michigan) on or about 
October 9, 1942, engage in a fight and brawl 
with an enliste.d man, and was then and there 
disorder~. · 

Specification 2: ·{Finding of not guilty). 

Hd pleaded not guilty to the Ciw.rge and Specifications. He was found 
guilty or the Charge Md Specification 1 thereunder and not guilty or Speci­
fication 2. No evidence of previous convictions was introduced. He was 
sentenced to be dismissed the service. ·The reviewing authority approved 
the sentence end forwarded the record for action under Article or War 48. 

3. The evidence shows that at about 3:15 a.m., October 9, 1942, ac­
cused, accompanied by Miss Mary Salov, a waitress, left the D. am w. 
Sandwich Shop in Battle Creek, Michigan, and went to the "Coffee Cup" 
(R. 6), a restaurant at 49 East Michigan Avenue in Battle Creek (R. 15). 

http:Office.or
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Accused was in uniform. Jibile the two ·were seated. in the latter place· 
an unidentified person in the uniform of an enlisted man {R. 7) w.lth 
sergeantrs che~ons (R. 20), passed them. This person "glared pretty 
hard" at accused (R. 6) in apparent anger (R. · 8). Miss Sal.av testified 
that she did not see the man touch accused (R. ?5). · Accused asked his 
ccnpanion to excuse hi.in., said he would "be back in a min'\+te• and fol- · 
lowed the man from the building (R. 6). A civil police officer, about 
200 feet awa::., (R. 20)., saw the.two meri emerge and as they ,vere •approach­
ir.g the sidewal.k" saw them attempting to exchange blows with their hands 
and then saw them ngrap::;,llng with one another" (R. 19). Miss Sal.av: 1'18nt 

. outsid~ and saw accused on his back on the sidewal.k. His antagonist was 
"choking him." and the two were ttfightirig". There were eight or nine by­
standers gathered about. (R. 9). The police officer arrived on the scene, 
laid his hand on the man who was apparently a soldier and said, "I am a 
police officer, break i~ up". The soldier arose. Accused started to do 
so and then seized the police officer by the legs. (R. 19) A scuffle 
lasting from four to ten minutes ensued- (R. 11, 19). The police.man got 
accused's head between his legs, bent accused's arm back in a "hammer­
lock" (R. 22, 2.3), and told him he was in arrest (R. 51)~ With the help 
of a bystarrler handcuffs were placed on accused (R. 19, 43) who was then 
taken to a police station (R. 19). 

Accused testified that when he and his companion entered the restau­
rant he ordered soup. While speaking to a waiter as to delay ;l.n .filling 
the order a "Sergeant" with a Coca-Cola bottle in his le.ft hand., struck 
accused in the face with his right arm., and after walking three or tour 
steps., turned and "looked atn accused. He again went f'orward ~ few steps 
a.~d turned and looked at accused a second time. Accused testifieda 

"! thought at f'irst it was accidental., bu.t when he kept 
glaring I felt it must have been intentional, so I asked 
the lady with me to excuse me., that I would be back in a 
minute. I went outside and he set the coca-cola bottle 
down first quite close to the door, and I asked the 
Sergeant., 'Sergeant., was that intentional or accidental?' 
and he called me Lieutenant Williams;, and once mare during 
the fighting he referred to me as Lieutenant Williams. He 
stated something about something that happened some previous 
time., a.'ld said, •I told you if I ever met you in town I 
Tlould get even with you.' The first thing I knew., he struck 
me., and of course I struck back" (R. 28, 29). 

Accused was struck in the face. The two tt190nt into a clinch on the con­
crete", accused Mneath. The assailant had his hand on accused•s throat 
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and ·choked him. (R. 29) The police officer pulled the assa.1lant away and 
accused "race~ for his feet", but was toid "it is an officer" and dis­
covered he had seized the policeman (R. 30). Accused did not place the 
sergeant in arrest because he acted "so quickly that nothing could be 
done about it" (R. 34). If accused had not returned the blow .etruck by 
his assailant, "He would have been all over on top.otme if I hadn't. 
He was a big man, arzywayfl. Accused did not believe he could have es­
caped. (R. YI) 

A witness testified for the defense that at abo~t the time accused 
left the D. arid w. Sandwich Shop some soldiers who had been loo~ at 
him also left the shop (R. 40). 

4. The evidence shows that at the place and time alleged in Specifi­
cation l of the Charge, accused engaged in a quarrel and. fist fight with 
an unidentii'ied person dressed as an enlisted man. The scene of the en­
counter was a public street. Acc1ised resisted arrest by a civil police 
officer•. The quarrel and fight were accompanied by sufficient commotion 
to draw.the attention of spectators. Characterization in the Speci.f'ication 
of 'the quarrel as a. "brawl" was justified. The entire proceeding was dis­
orderly. Accused asserted that t.'1.e fight was provoked by the other man 
and that accused did not resort to force until h.e had been assailed. It 
does ·not appear that accused attempted to arrest the enlisted man or that 
he entered the fight to quell an ai:fra:y. Upon accused's own testimony it 
is clear that he aggressively accepted 'Whatever challenge had been made and 
voluntarily engaged in the fight and altercation. This voluntary partici~ 
pation in the fight and brawl, w.i.th the attendant disorders., was obviously 
to the prejudice of good order and military discipline. 

In view of the circumsta..-rx:e that the transaction was initially :pro­
voked by the unidenti.f'ied man and the circUI!lStance that accused acted im­
petuously and in sudden anger, his behavior cannot properly be considered 
disgraceful or dishonorable. His conduct did not demonstrate moral llll­

fitness to be an officer (par. 151, M.C.M.). Violation of Article of 
War 95 is not, therefore, established. 

5. ·0ne of the seven members of the court recommended that the sen­
tence to dismissal be suspen:ied, this in view of the youth of accused and 
the circumsta.l'lces of the case.. Three additional members rec0Illlll0nded that 
the "findings be remitted, and the o.f.ficer restored to dutytt, this be­
cause he had not previously been tried by court-martial and because the 
members considered it ttquestionable" whethijr accused did not act in self-

-3-
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defense. 

6. War Dep:irtment records show 'thai accused is 22 years of age. 
He graduated from high school in 1939. · He .enlisted March 5, 1940.· He 
was appointed a second lieutenant, Army o.f the United States, on August
12, 194~. . 

7. The court was legal.ly constituted. No. errors injuriously .st­
.fecting the substantial. rights o.f accused were committed during :the trial. 
The Bpard o.f Review is of the opinion that the record o.f trial is legally 
sufficient.to support only so much o.fthe findings of guilty of the Charge 
and Specification l :thereunder as involves findings of guilty of this Speci­
fication in violation o.f Article of War 96, and. legal.ly sufficient to sup­
port the sentence and to warrant confirmation thereof. Dismissal.. is au­
thorized upon conviction .or violation of Article o.f War 96. 

Judge Advocate. 

-~Cd.~:14w~-=~~~~-I_:_'_, Judge Adi.oeate. 

-----~---...x:=-ii....;..--1,,'2=::::=1~:;...;.::;.;;;~-·' ,Judge Advocate. 

-4-
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.• 
1st Ind. 

\'far Department, J.A.G.o., JAM a9'f943 - To the ·secretary of wax. 

1. Herewith transmitted .for the action. of the President are. the 
.record of trial and the opinion of the Board of Review in the case of 
Secorxi Lieutenant lewis E. Parks (0-1289955),· 301st Infantry. 

2. I concur in the opinion or the Board of Review that ·the record 
or trial is legally sufficient to support only so much or the findings or 
guilty of Charge I and Specification l thereunder as involves findings, or 
guilty of this Specification in Violation of Article or liar 96, and legal­
ly sufficient. to support the sentence antl to warrant- confirmation thereor. 
A.ccused voluntarily engaged in a fight and brawl with an unidentified 
soldier on a public street of Battle Creek, :Michigan. The soldier had 
been guilty of some provoking actions. Accused was sentenced to dismissal. 
I believe the misconduct of accused was impetuous and prompted by sudden 
anger and that he is capable of future valuable service. I accordingly 
recommend that only so much of the findings or guilty of the Charge and 
Specification l thereunder be approved as involves findings of guilty of 
this Specification in violation of Article of War 96, that the sentence 
be.confirmed but commuted to. a reprimand to be administered by the re­
viewing authority, an::l. that the sentence as thus modified be carried in-
to execution. 

3. Inclosed are a draft of a letter for your signature, transmitting 
the record to the President for his action, and a form of Executive action 
designed to carry into effect the recommendation hereinabove made., s11ould 
such action meet with approval. 

~Q..~ 

ltiyron c. Cramer, 
Major General, 

The Judge Advocate General. 

3 Incls. 
Incl.1-Record of trial. 
Incl.2-Draft of let. for 

sig. Sec. of War. 
Incl.3-Fornrof action. 

(Only so much of findings of guilty of the Charge and Specification l 
approved as involves finding of guilty of this Specification in vio­
lation of Article of War 96. Sentence confirmed but canmuted to 
reprimand. o.c.M.o. 78, J Apr 1943) 
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WAR DEPARnIBNT 

. Services of Supply · 
In the Office of The Judge Advocate Gene'ral 

· · Washington, D. C'. 

S:PJGN 
CM 228976 

JAN 5 ~ 1943 

UN.1TED STATES ) SAN ffiANCISCO POR!l' OF EI.IBARI:Al'ION 
) 

v. ) Trial by G~C.M., convened at Camp 
) Stoneman, Pittsburg, California, 

Private CL1'VELAND L. REEVES )· October 30, 1942. Dishonorable 
(13005538); Code 1815-B, ) discharge and confinement for twenty 
Camp Stoneman., California. ) (20) years. Penitentiary, McNeil · 

) Island, Washington. 

R:EVJZW by the BOARD OF REVIEW,. 
CRESSON, SN.APP and LIPSCOi.18, Judge Advocates. 

-----------------~--------

1. The record of trial in the case of the soldier named above has 
been examined by the Board of Review. 

2. The accused was tried upon the following Charge and Specification: 

. CHARGE: · Violation of the 93rd Art·icle of War. 

Specification: In that Private Cleveland L. Reeves, 
Code 1815-B, did, at Camp Stoneman, California, 
on or about October 22, 1942, with intent to 
commit a felony, yi-z, rape, commit an assault 
upon Second Lieutenant Stephanie Uss, Army Nurse 
Corps, by willfully and feloniously placing 

. various parts of his body on and against various 
parts of the person ot said Second Lieutenant · 
Stephanie Uss, A.rmy- Nurse Corps, against her will 

.and·without her consent. 

He pleaded not guilty to and was found guilty of the Charge and Specifica­
tion. He was sentenced to be dishonorably·discharged the service, to 
forfeit all pay and allowances due or to become due and to be confined at 
hard labor for twenty years. The reviewing authority approved the sentence, 
designated the United States Penitentiary, rzcNeil Island, Washington, as 
the place of confinement and forwarded the record of trial for action under 
Article of War 5~. · 

http:LIPSCOi.18
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3. The evidence for the nrosecution, in brief, is as follows: 
Cn the night of October 21-22, 1942, Second Lieutenant Stenhanie Uss, 
Army Hurse Cor":)s, 39th General Hospital, Cam~) Stoneman, California, was 
asl,,c::, in her room. Before 4:30 in tr..e morn:.ng she awakened su~denly, 
;:;ensed the nresence of someone in the room, looked to the side of her i:ied, 
saw a man crouched thel'e, distinguished a fatigue hat, sat up on the side 
of her bed, put her hand out, knocked off his hat and felt short, kinky 
hair. 'fhe covers were off her and after a second he wss· on the bed. She 
had her back against the wall and screamed and kicked constantly. ~ben 
the accused jumped on her bed some rart of his body was between her thighs. 
He grabbed her twice on her shbulders and around her waist, tried to 
hold her feet and hands, and held one hand against her throat. Durine this 
stru.rgle he was on her and right in front of her on the bed. che continued 
screamine and the accused sudoenly got off the bed and ran 01.1.t of he~ roo:n. 
At that time she saw a few girls coming towards her room. After the ac­
cused had left she missed a slipper, which was later returned, identified 
by her, and introduced, ~~thout objection, as Prosecution Exhibit A. The 
prosecution testified that when she first ar:akened she thought,she was 
dreaming until she felt the accused's head and kinky hair. The door of 
her room v:hich opened into the corridor had been Wt open that nirht be­
cause it v1as fairly warm and accused had no dif~iculty in fetting out of 
her room. Lieutenant Uss identified as her property; a sli;,per which had 
been taken from the accused at the time of his appreher.sieln (R. 11-15; Bx.A). 

During the early mornine of October 22, 1s·42, Private Earley, a 
guard stationed near the nUl:'ses' barrack No. 2, (the barrack occupied by 
Lieutenant Uss) heard screc.r,1s in that barrack. As he ar:.d Se1 ['.eant Bowie 
ran in between the barrac:-;s to inv2stigate -:.he cause of the screaminc, a 
man was seen running northeast of the building. Sergeant Bowie calied to 
the man to halt but he continued to run. Sergeant Bowie and Private Larley 
then ran after this oerson and caught him after he had stumbled and fallen 
in a ditch. This person, identified as the accused, had a slipper in his 
hand. ('l:his sli~:i:Jer was later identified as belonging to Lieut~nant Uss). 

1/hen thus apprehended the aceused was in'his stocking feet and 
was dressed in olive drab trousers and shirt. He was carrying his shoes 
tied together. His trousers were unbuttoned and his underwear was sho~~g. 
The accused was wearing no headgear. The accused was not drunk, did not 
appear to be confused, and was running toward the colored section of the 
camp. The accused stated "that he had a good tb1e, that he had snuck off11 • 

When asked what he was doing in the nurses'barracl, the accused stated 
that "he thought he was lost" (Ft. 15-l!S). 

On the morning of October 22, a soldier's fatigue hat was seen 
on the floor of Lieutenant Uss' room (R. 22). 

4. The defense introduced no witnesses exceTJt the accused, who, after 
his rights had been explained to him, test;1.fied ~der oath that on the 
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evening of October 21st he "snuck out to town and cam~ back· through a hole 
in the fence 11 · about 12 o'clock. "After his return. to his camp he walked 
around trying to find his barrack. iihen he could not find it he lay down 
in the field and,went to sleep~ ;/hen.he awakened be started looking for 
his barracl-. a5ain. lie went into one barrack and was chased out. He the.n 
went into. f.ll.lother barrack, 'sat down, pulled off his shoes and prepared to 
go to. bed. Someone. then hit him on· the. head and _he wre.stled with that 
pe?'.sOn. · Then someone screamed, .he became frightened, and ran out. Later. 
he ~as· arre.sted bt the guard (R. 25-26). 

The accused testified further. that he had gone tq town and. that 
while there he smoked one and a half Marihuana cigarettes called "reefers", 
and some aspirin cigarettes which give the same effect. as· drinking. He · 
would not tell the names o:f' those he was with in.town but stated that he 
left about ll p.m. and returned on the bus.· He testified that he.got off 
the bua before rea9hing camp, went through the fence b7 the.same hole he 
had gone· out, 'and, tried to find his barrack. When he took off hi:a shou 
he Ht on a bed which he thought was his {R. 25·29). · 

5. Major L. S. Lipchut~, Medical Corps, a witness for the prosecution, 
t11tifi1d in rebuttal that. he· had tr~ate~ approx1maie11.firt1 persona who 
had b11n under Marihuana, since 1930, . He stated if accused smoked one and 
1 hAlf Marihuana cigarettes and four. aspirin ones, it would affect him veZ7 
little and wouid not impair his faculties, so that he ~ould not find hia 
1l11!~ins quarter, (R. 29-31). · 

6. In order to sustain tho findings ot iUilt7, tht.f1ot1 mu1t 1how 
thAt tho aoou11d committed an aa1ault upon Second Li1ut1rw.nt U11 with the, 
intent to r1vi1h her, 

An auault with 1,ntent to ·commit rape 11 ,dofined 11 • 

"* * * an attempt to commit rap• in wM.oh tho onrt 
1ot'amount1 to an assault up.on the woman intandod to b1 
Z'AVhbod, * * *, 

* * * 
"Tho intent to h1v1 carnal knowl1d10 of tho wom&n 

1111ultod er force and without her con11nt muat exi1t and 
oenour with tho 1111ult. In othor·word1, tho rMn mu1t, 
intone! to ovoroom1 anr ro1i1t1no1 by fore•, 1otUAl or 
oon1truotivo, and pcnotrato tho wom1n 11 per1on, Any.1011
int.Int will not 1uffico 

11 0noo an u11ult with intent to oorumit r1po h m1do, 
it 11 no d1fon11 that tho min volunt,rily d1111t1d" 
(la]i;r, 14?1, :i;,c.r.1., 192s). 

Tho r~crt~ proved ut1;blhhod owry olomont. ,,,r tho or1m1 ohu•sad, 
'l1ho @aaiuiod ,mtored Li1uton1nt UH I room 1bout 4 e 1@l()@K in tho m@mln! 

.,. 
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and committed an assault a,nd battery u:)on her. The purpose and intent of 
the assault is clearly shqwn by the manner in which the essault was made, 
by the fact that µart .:>f the body of the accused vras inserted betieen 
Liet-:tenant Uss 1 th,.ighs and by the fact that his trousers "·ere Wlbuttbned 
when he was ap~Jrehended a few minutes after the attack. 

The apprehension of the accused as he e-scaped frora !;he seen~ of 
cri:ne corabined with the fact that· he had Lieutenant Uss' bedroom slipper 
in his hand at that time clearly establishes the identity of the accused. 
The guilt of the accused is shown beyond any reasonable doubt. 

7. The accused is about 23 years of age~ He enlisted on August 19, 
1940, for three years. His record shows no :r:-;rior service. 

8. The court vras legally constituted. No errors injuriously affect­
ing the substantial rights of accused ,:ere committed during the triai. In 
the opinion of the Board of Review the reoord of trial is leeally sufficient 
to support the findings of Euilty and the sentence. Dishonorable discharge, 
total forfeitures and confinement at hard labor for t,;;enty years is author­
ized u~on conviction of an assault v;ith intent to com.T.it rane in violation 
of Article of fiar 93. 

~~9.ab~r , Judge AdvMate. 

~ o.--c.. ~ · Ar o.yk, , Judge Advocate. 

~c~' Jud,;-e Advocate, 

-4-
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WAR DEPARTMENT 
Services of Supply 

In the Office of The Judge Advocate General (21} 
Washington., D. C. 

SPJGN 
CM 228982 

JAN ,1 1943 

UNITED STATES ) SAN FRANCISCO PORT OF 
) EMBARKATION 

v. ) 

Second Lieutenant IRVIN c. 
IVERSON (0-1288561)., In­
fantry. 

) 
) 
) 

~ 

Trial by G.C.M., convened at 
Camp Stoneman, Pittsburg, 
California, October 2.3, 1942. 
Dismissal and total forfei­
tures. 

OPINION of the BOARD f.>F REVIEW' 
CRE.SSON, SNAPP and UPSCOMB., Judge Advocates. 

l. The record of trial in the case of the officer named above 
has been examined by the Board of Review and the Board suhnits this, 
its opinion, to The Judge Advocate General. 

2. The accused was tried upon the .following Charge and Speci­
fication: 

CHARGE: Violation of the 61st Article o.f' war. 
Specification: In that Second Lieutenant Irvin c. 

Iverson, Infantry, casual officer, Camp Stoneman, 
California, did, without proper leave, absent 
himself from his station at Camp Stoneman, 
California, from about September 3, 1942, to 
about October 3., 1942• 

The accused pleaded guilty to and was found guilty of the Charge 
and Specification. He was sentenced to be dismissed the service and 
to forfeit all pay and allowances due and to become due. The review­
ing authority approved the sentence and forwarded the record of trial 
for action under the 48th Article of War. · 

3. The evidence for the prosecution, in brief, is as.follows: 

Extract copies of Special Orders Ne& 178 and 201, Headquarters 
Infantry School, Fort Benning, Georgia, dated respectively July 2.3, 
1942, and August 19, 1942, were placed in evidence 'Without objection 
(R. 4-6,; Exs. A, B). These orders show that the accused had been 
ordered to report to Camp Stoneman, California. 
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An extract copy o! a morning report of officers, Camp 
Stontiman, California, dated September 21, 1942, Vlhichwas identified 
and introduced in evidence without objection shows the accused from 
duty to absent without leave as of September 3, 1942 (R. 6; Ex. C).­
A similar report dated.October 3, 1942, which was also received in 
evidence without objection, shows the accused from absent vL thout 
leave to arrest in quarters as of·October 3, 1942 (R. 8; Ex. D). In 
addition, the evidence shows that during the period in Vlhich the ac­
cused was absent a search was made for him and· his whereabouts were 
not ascertained (R. ·s). · 

4. The defense did not introduce &I\Y evidence, and the accused, 
a!ter his rights were explained to him, elected to remain silent. 

5. The accused pleaded guilty both to the Charge and the Specifi­
cation thereby admitting that he was absent without leave from Camp 
Stoneman, California, from September .3, 1942, to October .3, 1942. This 
plea is corroborated by morning reports of officers, Camp Stoneman, and 
by evidence showing that a search was made for the accused and that his 
whereabouts could not be-ascertained. 

6. The accused is 25 years of age. The records of the Office of 
The Adjutant General show his service as follows: 

Inducted into Military Service, June 12, 1941; attended 
Officers' Candidate School, Fort Benning, Georgia; commissioned a 
second lieutenant in the Arrey" of the United States onJ~ 2.3, 1942• 

7. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were committed during 
the trial. In the opinion of the Board of Review the record of trial 
is legally sufficient to support the findings and the sentence and to 
warrant confirmation of the sentence. A sentence of dismissal is 
authorized upon conviction of a violation of the 61st Article of War. 

~~ 9o ~ Judge .Advocate. 

4)0'"V\ 9:::i::::::,., 4, Lo-# , Judge Advocate. 

Cl6-- t~Juilge Advocate. 
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1st Ind. 

War Department.·J.A.G.O., - To the Secretary of' war.
9 1943"JAN 

1. Herewith transmitted for the action of' the President are 
the record of' trial and the opinion of' the Board·of' Review in the 
case of Second Lieutenant Irvin c·. Iverson (0-1288561), Infantry. 

2. I concur in the opinion of' the Board of Review that the 
record of trial is legally sufficient to support the findings ot· 
guilty and the sentence and to warrant confirmation of' the sentene~. 

Absence without leave for one month on the part of' an officer 
is a serious breach or discipline and duty and since the accused has 
prPsented no facts in mitigation of' his offense and no facts justifying 
clemency. I recommend that the sentence be confirmed and ordered exe­
cuted. 

3. Inolosed herewith are the draft of a letter for your signa­
ture. transmitting the record to the President for his action~ and a 
form of' Executive aotion directing that the sentence be carried into 
execution. 

CSl-.o........·--a'--­.... 

Myron c. Cramer; 
Major General, -

The Judge Advocate General. 

3 Inola 
Incl 1 ~ Record or trial 
Incl 2 - Draft of' ltr. for 

sig. Seo. of' war 
Incl 3 - Form of Executive 

action 

(Sentence confirned. G.C.M.O. 48, 20 Mar 1943) 
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WAR DEPARTLJENT 
Services of Supply (2SiIn the Office of The:, Judge .fidvoca.te General 
il'S.Shington, D. c. 

PJGH 
M 229031 

'r\SJ 
U N I T E D STATES,.') 

). 
v. ~ 

Private ROBERT T. EEINE ) 
(39162116), qompany B, .) 
32nd Illf'antry. .) 

) 
). 

SEVENTH :MOTORIZED DIVISION 

Tria.l by G.C.M., convened at 
Ca:inp San !Jrl.s Obispo, Cali• 
fornia, Novembe~ 4, 1942. 
Dishonorable discharge and 
confinement for four (4) 
yea.rs and six (6) months. 
Disciplinary Barracks. 

HOLDING by the BOA.RD OF REVIEi"l 
.HILL. LYON and SARGENT, J\idge Advocates 

l. The record·o£ trial in the case· of the soldier named above 
has been examined by the Board of Review. 

. . 

2.. Accused was tried upon the following Charges and Speci~-
cations, · 

CllARGE Ia Violation of the 58th .Article of War. 

Specifications In that Private ROBERT T. HEINE; 
Company "B", 32nd Infantry., did; at Camp San 
uiis Obispo., Ca.lii'oril.ia on or about January 26, 
1942, desert the service of the United States . 
and did remain absent in desertion until he was 
apprehended at Los .Angeles, California on or 
about May 12, 1942. · 

CHARGE Ila Violation oi' the 61st Article of War. 

Specification la In that Private ROBERT 1'. EEINE., 
Company "B", 32nd Ini'antry., did, wit~out 
proper l~ave, absent him.self from his organi­
zation, duties, and station at Cs.mp San uiis 
Obispo, California. from a.bout July 6, 1942 to 
about July 22, 1942. 

http:Ca.lii'oril.ia
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Specification 21 In that Private ROBERT T. BEINE, 
11BCompany 11 , 32nd Infantry, while traveling 

from Camp Haan, California, DS enroute to join 
Troop "c", 7th recon. squadron, Camp San Luis 
Obispo, California, did, at Ventura, California, 
vdthout proper leave, absent himself from his 
organitation, station, and duties from about 
.August 28, 1942 to about September 1, 1942. 

Specification 3: In that Private ROBERT T. HEINE, 
Company "B", 32nd Infantry, did, without proper 
leave, absent him.self from his organization, 
duties, and station at Camp San Ms Obispo, 
California, from about 0600 o'clock, September 
2, 1942, to about 2300 o'clock, September 4, 
1942. 

CHARGE III: Violation of the 69th ..Article of war. 

Specification: In that Private ROBERT T. HEINE, 
Company "B", 32nd Infantry, having been duly 
placed in confinement in the Post Stockade on 
or about September 5, 1942, did, at Camp Haan, 
California, on or about 4al5 P.M., September 
10, 1942, escape from said confinement before 
he was set at liberty by proper authority. 

CHARGE IV: Violation of the 96th Article of War. 

Specification la In that Private ROBERT T. HEINE, 
Company "B", 32nd Infantry, a prisoner under 
guard, did, at Ventura, California, on or about 
9:10 P.K., .August 28, 1942, escape from his 
guard by jumping out of a train window, while 
the train was in the station. 

Specification 2: (Finding of Not Guilty) • 

.He pleaded not guilty to all Charges and Specifications. He was 
found guilty of Charges I, II, and III, and of the Specifications 
thereunder; guilty of Specification l, Charge IV; not guilty of 
Specification 2, Charge IV; a.nd guilty of Charge IV. Evidence of' 
two previous convictions, in violation of Article of War 61, was 
introduced. He was sentenced to dishonorable discharge, forfeiture 
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of all pay and allov.rances due or to become due, and confinement at 
hard labor for rive years. The reviewing author! ty disapproved that 
portion of Specification 1, Charge I; which provides "until he wa.s 
apprehended at Los Allgeles, California", reduced the period of con­
finement to four years and six months, designated the United States 
Disciplinary Barracks, Fort Leavenworth, Kansas, as the place of · 
confinement, and forwarded the record of trial for action umler 
.Article of war soi. 

3. The evidence.is legally sufficient to support the findings 
of guilty of.all Charges and the Specifications thereumler. 

In the Specification, Charge I, and in Specifications land 
3, Charge II, the initial absence of accused in each case is alleged 
to have occurred at CBlllp San Luis Obispo, California. To prove such 
initial absences from Camp San Luis Obispo, there were received in 
evidenoe extract copies ·or the morning reports of the organization 
of accused, stated to have been submitted at the Desert Training 
Center Maneuver .Area, California,. containing entries to· the effect 
that accused absented himself without leave from his organization 
on January 26, July 6, and September 2, 1942 (Exs. A, B, D). No 
objection wa.s made by the defense to the introduction of this evi­
dence (R. 7-8). Although the morning reports are stated to have 
been submitted at a place other than that from which accused is 
alleged to have absented himself, the variance was not material and 
did not injuriously affect the substantial rights of accused. The 
accused made no objection to the introduction in evidence of the 
extract copies of the morning reports and did not claim to have been 
misled by the variance. · There was no evidence that the organization 
of accused was not at the Desert Training Center Maneuver .Area on 
tne dates concerned, or that accused did not absent himself from 
that station at the times alleged. An examination of the record of 
trial does not disclose that the entries contained in the morning 
reports were other than vd. thin the personal knowledge of the officer 
making the reports. 

4. The reviel'ri?le; authority disapproved that portion of the 
fiilding of guilty of Specification 1, Charge I, which alleges "until 
he was apprehended at Los Angeles, California", and reduced the 
period of confiI1001ent to four years and six months. The maximum 
punishment, therefore, for the offense alleged in Specification 1, 
Charge I, cannot exceed that fixed for desertion committed prior to 
February 4, 1942 (Executive Order, Feb. 3, 1942), umler similar 
circumstances terminated by surrender. As accused was abse~t for 
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more than sixty days the maximum authorized punishment for desertion 
tenuin.ated in a manner not shO\'.'Il is dishonorable-discharge, total 
forfeitures, and confinement at hard labor for one and one-half years. 
The maximum authorized confinement for the other offenses of which ac­
cused was found guilty is as follows: 48 days for 16 days I absence 
without leave alleged in Specification 1. Charge II; 12 days for 4-
days I absence without leave alleged in Specification 2, Charge II; 
9 days for 3 days' absence without leave alleged in Specification 3, 
Charge II; one year for escape from confinement alleged in the Speci­
fication, Charge III; and one year for escape rrom his guard alleged 
in Specification 1, Charge rv, which offense is substantially an 
escape from confinement. The total confinement authorized for the of­
fenses·of which the findings of guilty were approved by the reviewing 
authority is three years, eight months, and nine days (par. 1040, 
M.C.M., 1928, PP• 97-98). -

5. For the reasons stated, the Board of Review holds the record 
of trial legally sufficient.to support the findings of guilty of all 
Charges and Specifications thereunder, ·and legally sufficient to 
support only so much of the sentence as involves dishonorable dis­
charge, forfeiture of all pay and allowances due or to become due, 
and confinement at hard labor for three years, eight months, and nine -
days. 

---"'-~--·_ ....··-.....::-_. 1 ~-~~-·,_,._'-J</:_...,c,...·...-- , Judge Advocate. 

~(.~,Judge Advocate. 

Advocate.~~#J'~ge 

- 4 -
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SPJGH 
CM 229031 1st Ind. 

war Department, J.a.G.O., ffB 18 J943 - To the CoIDI:lB.D.cling General, 
Seventh 11otori zed Division, Camp San Luis Obi spe>, California. 

1. In the case of Private Robert T. Heine (39162116), Company B, 
32nd Infantry, I co:oour in the foregoing holding of the Board of Review. 
I recommend, for the reasons stated therein, that only so much of·the 
sentence as involves uishcnorable discharge, .forfeiture of all pay and 
allowances due or to become due, and conf'inanent at hard labor for 
three years, eight months, and nine days be approved. Thereupon, you 
will have authority to order the execution of the sentence. 

2. Yihen copies of the published order in this case a.re forwarded 
to this office they should be accompanied. by the foregoing holding and. 
this indorsement. Far convenience of reference and to .facilitate 
attaching copies of the published order to the record in this case, 
please place the file mmiber of the record in brackets at the· end of 
the published order, as follows, 

(CM 229031). 

/~e4~y
E. C. McNeil, . 

Brigadier General, u. S. J.rmy, 
.Acting The Judge Advocate General • 

. ,.. 
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\1AR DEPART1iENT 
services of Supply 

In the Office of The Judge Advocate General 
Washington, D. c. 

(.31) 

SPJGK 
CM 229059 

FFB 11 1943 

UNITED STATES ) 76th INFANTRY DIVISION 
) 

v. ) Trial by G. c. M., convened at 
) Fort George G. Meade, Maryland, 

Captain RUPERT T. GILBERT ) December ll, 1942. Dismissal• 
. (~226986), 417th Infantry. ) 

OPINION of the BOARD OF REVIE'N 
COPP, HILL and ANDREWS, Judge Advocates. 

1. The Boa.rd of Review has examined the record of trial. in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. Accused was tried upon the following Charges ani Specit'i­
cations, 

CHARGE a Violation of the 96th .Article of War. 

Specii'ication: In that Captain Rupert T. Gilbert, 
417th Infantry, having received a ls.m'ul order 
!ram Colonel John T. Zellars, 417th Infantry, 
to remain 1n his battalion headquarters or his 
battalion area and not 1n his quarters during 
duty hours, the said Colonel John T. Zellars 
being 1n the execution of his office, did, at 
Fort George G. Meade, Maryland on November 25, 
1942, £ail to obey the same. 

ADDITIONAL CHARGE Ia Violation of the 61st Article of 
War. 

Specification: In that Captain Rupert T. Gilbert, 
417th Infantry, did, 'Tlithout proper leave, ab­
sent himseli from his organization at Fort 
George o. Meade, Maryland, tram about December 
8, 1942 to about December 9, 1942. 

ADDITIONAL CHARGE II: Violation of the 69th .Article 
of war. 



Specification: In that Captain.Rupert T. Gilbert, 
417th Infantry, having been duly placed in ar- -
rest at Fart George G. Meade, Maryland, on or 
about Novenber 25, 1942, did, at Fort George o. 
Meade, Maryland, on or about December 8, 1942, 
break his said arrest before he was set at lib­
erty by proper authority. 

He pleaded not guilty to the Charge· and its Specification and guilty 
to the Additional Charges and their Specifications. He was found 
guilty of the Charges and Specifications. No evidence of previous 
convictions was introduced. He was sentenced to be dismissed the 
service and to forfeit all pay and allowances due or to become due. 
The reviewing aithority· approved the sentence but remitted the for­
feitures adjudged and forwarded the record of trial for action under 
Article of War 48• 

.3. The evidence shows that on the morning of November 24, 1942, 
accused, then in conunam of the 2nd Battalion of the 417th Infantry, 
Fort George G. Meade, Maryland (R. 6, 14), was absent £ran his bat­
talion headquarters when Colonel John T. Zellars, commanding officer 
of the 417th Infantry, called there ?lhile in the .b3.ttalion area (Ex. B). 
Shortly thereafter, at about 10:30 a.m., Colonel Zellars, accompanied· 
by his adjutant, captain George D. Willets, 417th Infantry, made an in­
spection of officers• quarters and found accused in his room (R. 7; Ex. B). 
Colonel Zellars thereupon gqve accused a "direct order" that thereafter 
accused would remain at his battalion headquarters or in his battalion 
area and was not to be in his quarters during duty hours. Accused 1VaS 

asked it' he understood this order and replied that he did. (R. 7; Ex. B) 

A.bout J 120 p.r.. on November 25 Colonel Zellars went to the 2µ1 Bat­
talion Headquarters. Accused was not present. About ten minutes later 
Colonel. Zellars directed Captain Wille ts to proceed to accused• s quarters 
and see if he was there. (R. 7; Ex. B) Captain Willets testified that 
he found accused in his roan sitting on or arising from his cot. Ac­
cused was fully clothed, but was not Tiearing a hat. (R. 7, 8) He 
"might" have had a field jacket on. It was not a cold da.r. (R. 8) 
This occurred·during Kduty hours" (R. ?). At about 3 240 p.m., ac-
cused reported to Colonel Zellars am stated in answer to an inquiry 
that he was in quarters 'When Captain Willets found him and that he had 
gone there fer the purpose of securing his overcoat (Elc. B). 

Colonel Zellars immediately placed accused in arrest in quarters 
(Ex. B). The same afternoon a written order o! arrest was delivered 
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personally to accused. According to its terms accused was to leave 
his quarters only for the purpose of directly going to am £ran the 
latrine and officers• mess. (Exs. B., Cl., C2) At 7115 p.m • ., December 
8., 1942, while accused was still in arrest, Captain Willets inspected 
the quarters or accused, the officers• "lounge" and too latrine. Ac­
cused was not in any ·or these places. (R. 9, 10) Hourly inspections 
were thereafter made but accused was not found in quarters (R. 9, 12; 
Ex. D) until 7:05 the following morning (R. 14). 

First Lieutenant Charles K. Jolly, 417th Infantry, Commanding O:f'­
ficer, Headquarters Company, 2nd Battalion, testified for the defense 
that accused came to his canpany at about 2 p.m., November 25, and was 
in the company area for 20 or 25 minutes, making a routine inspection, 
and that on that dq the weather. -was "reasonably cold and a chilly wind 
was blowing" {R. ll). 

Accused testified that on the afternoon o!'November 25, 1942, he 
inspected the mess hall or companies of his battalion and., in th! 
course o£ the inspections., went to his quarters to ge'ti his overcoat. 
The weather was cold and chilly and he felt that he needed an over­
coat before he went into headquarters and performed other o!'ficial. 
duties which he had planned. (R. 15) In his quarters he .found a button 
off his overcoat and sat down on his bed to "try to decide" whether he. 
should sew the button on. He sat there about 5 minutes but did not 
sew the button on. He was wearing his field jacket., muffler and hat. 
It had not occurred to him that he should ask Colonel Zellars about 
returning to his roam and getting his coat. (R. 16) 

4. The evidence thus shows that as alleged in the Specification, 
Charge I, accused received a la"llful order from his regimental command­
er., Colonel Zellars., to remain at his place o£ duty and not to be in 
his quarters during duty hours., and that at the place and time alleged 
he failed to obey the order in that he was in his quarters during duty 
hours. Accused attributed his failure to obey the order to his thought­
lessness or remissness. This was not., o£ course, a valid excuse (par. 
134,£., M.c .M.). The order was a positive one and the circumstances in­
dicate that accused was., to say the least., indifferent as to his com­
pliance with it. 

The .findings or guilty of Additional Charges I and II and their 
Specifications were fully supported by the pleas of guilty and the 
evidence. 
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5. War Department records show that accused is 41 years of age. 
He graduated from Oregon University in 1926, having majored in financial 
accounting. He was appointed a second lieutenant, Infantry Reserve, 
on June 14, 1926, and was promoted to first lieutenant on January 16, 
1930. He was ordered to extended active duty with the Civilian Con­
servation Corps on March 19, 1934. On June 18, 1934, he was promoted 
to the grade o£ captain. He remained on active duty until January 31, 
1938. He was thereafter employed in a civilian capacity by the Civil­
isn Conservation Corps for about three yea.rs. He was discharged 11for 
cause, Yd th prejudice" on October 31, 1941, following reports of in­
spections of a company of which he was io conunand, which inspections 
disclosed an unclean and disorderly condition o£ camp equipment and 
property and poor maintenance of company records. He was again ordered 
to extended active duty on January 21, 1942. On July 13, 1942, stop­
pages against the officer•s pay aggregating $151.97, based on reports 
o! survey dating from July 7, 1.941, to January 15, 1942, were authorized 
by the War Department. · 

·6. The court was legally constituted. No errors injuriously af­
fecting the substantial rights o1' accused were committed during the 
trial. In the opinion o£ the Board o1' Review the record of trial is 
legally sufficient to support the findings and sentence and to warrant 
confirmation thereof. Dismissal is authorized upon conviction o£ vio­
lation o£ Articl83 of Ylar 61, 69 and 96. 
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1st Ind. 

War Department, J.A.G.o., FEB l 3 19~3 - To the Secretary o.f war. 

l. Herewith transmitted .for the action o.f the President are the 
record of trial and the opinion of the Board of Review in the case of 
Captain Rupert T. Gilbert (0-226986), 417th Infantry. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the filXiings and sentence and 
to warrant confirmation thereof. Accused received an explicit order 
.frcm his regimental COIIDllander to remain at his place of duty and not to 
be in his quarters during duty hours. He .failed to obey the order in 
that on the dB¥ after it was given he was .found in his quarters during 
duty hours. Upon discovery of his .failure to obey the order he was 
placed in arrest in quarters. About two weeks later he broke his arrest 
and absented himself without leave for one d~. He was sentenced to dis­
missal and total .for.feitures but the reviewing authority remitted the 
.forfeitures. Accused served with the Civilian Conservation Corps as a 
reserve officer for somewhat less than .four years, and as a civilian em­
ployee for about three years~ He iras discharged from the civilian em­
ployment for cause snd with prejudice on October 31, 1941, on account of 
poor administration o.f his co:inpany. In view of the nature o.f his of­
fenses and his previous record I do not believe that further effort to 
utilize his services as an officer will be advantageous to the Govern­
ment. I accordingly recommend that the sentence be confi:nned and car­
ried into execution. 

3. Inclosed are a draft of a letter for your signature transmitting 
the record to the President .for his action, and a .form of Executive action 
designed to carry into effect the recommendation hereinabove ma.de, should 

such action meet with ap~ov76-ij'£ac.y 
/;; ;?.' c. McNeil, 

Brigadier General, u. s. Arm;/, 
Acting The Judge Advocate General. 

3 Incls~ 
Incl.1-Record of trial. 
Incl.2-Dra.f't of let• .for 

sig. Sec. of War. 
Incl.3-Form of action. 

(Sentence confinned. G.C.M.O. 66, 'Zl Mar 1943) 
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WAR DEPARTMENT 
Services.of Supply 

In the Office of The Judge Advocate General 
Washington, D. C-~ · d7) 

JAN801943 · 
SPJGH 
en. 229061 

UNITED STATES . NORTffi'fESTERN SECTO!J. 
WESTBP..."l DEFEJIBE COMWJID 

'l'rial by G.C.M., convened at 
Frivate KEilli'EY W. BRADSlWf Fort Stevens., Oregon, December 
( 20939059), Battery F, 249th· 2, 1942. Dishonorable discharge 
Goas·t Artillery. and confinement for four (4) 

months and twenty-seven (Z'l) 
days. Disciplinary eanrp, Ninth 
Service Camnand, ~'urlock, California. 

·--·---
·HOLDING by the BOARD OF REVmY 

HILL., LYON and·SARGENT, Judge Advocates 

l. The record of trial in the case o! the soldier named above 
has been examined by.the Board of Review. 

2~ Accuse·d was tried upon the following Cruµ-ges and Specifica.­
tions a 

CHARGEa Violation of' the 61st Article of War. 

Specif'icatioria. In tha1; Private Kerney w. Bradshaw,. Battery F, 
249th Coast Artillery, did, at .Fort Stevens, Oregon, with­
out proper leave, absent himself' from his post from abo~t 
August 1, 1942 to about August 20,·1942. 

ADDITIONAL CH.AIDE: Violation of. the 96th .Article of war. 

Specif'icationa In that I>rivate Kern~y w. ·Bradshaw, Battery F., 
249th Coast Artillery., having received a lawt'ul order 
from Staff Sergeant Donald F. Leaders., to go to bed, the 
said Sergeant being in the execution of his office, did at 
Fort Stevens., Oregon on or about July 31, 194~., fail to obey 
the same. 

http:Services.of
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He pleaded guiltJ· to the original Charge and Specification thereunder., and 
not guilty to the Additional Charge and Specification thereunder. He was 
found guilty of both Charges and of the Specification under eaoh Charg·e. 
Evidence of five previous convictions., in violation of .Article of War 61., 
was introduced. He was sentenced to dishonorable discharge., forfeiture 
of all pay and allowances due or to become due, and confinement at hard 
labor for four :months and twenty-seven days. 1'he reviewing authority 
approved the sentence., designated the Disciplinary Camp., Ninth Service 
Command., 1'Urlock., California as the place of confinement., and forwarded 
the record of trial fox· action under ,J\rticle of iiar 5~. 

J. 'l'he pleas of guilty and the evidence support the findings r.:,f 
guilty of tha original Charge and Specification thereund.er. 

4. The only quastion requiring consideration is with reference to 
the findings of guilty of ths Additional Charge and Specification there­
wider. The gist of the ·offense alleged is that accused failed to obey 
the lawful order of Staff Sergeant Donald F. Leaders •to go to bed.• 

5. The evidence for the procecution shows that on. the date and at 
the place alleged, Sergeant Leaders, Headquarters Battery, 249th Coast 
Artillery, at 11 p.m:•.observed a group of men talking in the latrine 
in the barracks whe_re accused was quartered. Accused., who was in Class 
ncn uni.fonn, was one of the group. As the men •were supposed to be in 
bed at bed er.eek at 11 p.m.u., accused was not then authorized to be out 
of bed and dressed. Sergeant Leaders ordered the men to go to bed. He 
did not give accused a specific ore.er as an individual.. The men., in­
cluding accused., obeyed the order and went to bed. At ll145 p.m. 
Sergeant Leaders observed that some of the men to 'Whom he had given the 
order., "Were up and dressed•. Accused was one of these men. Sergeant 
Leaders again ordered the men to go to bed., as did First Lie1J.tenant 
Richard J. Lindsay., Headquarters Battery, 249th Coast Artillery. The 
men., including accused., obeyed this order and went to bed. Inspections 
were made nt 12:15 a.m. :and l a.m. On each occasion the men:were in 
bed. Accused was sober. Lieutenant Lindsay testified that if Sergeant 
Leaders had given accused an order., such an order would have been lawful., 
and that Sergeant L'3aders would. have been ca.rry:lng out his orders under 
Lieutenant Lindsay at the time in question (R. 5-12). 

A pertinent part of Sergeant Le2.d.er• s testimony reads as 
follows: 

"Q. Just what did you mean when you directed the accused to go 
to bed? 

"A. I meant for him to go to bed and stay there. 

nQ. Did you explain that to any of the men? 

"A. Yes., sir, I told them to get to bed and.stay there. 
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"~· Your sure your.instructions to the entire group included 

that they were. not only.,to go to bed but to ramain there 
for the duration of the night? 

•.A. As far as I can remember that was my words, sir•... 
aQ. Did they obey that order? 

•A. · 'l'hey w;ent to bed· sir. 
. ' 

•Q. . Did they stay there? 

"A. Some of them did, they got up again. 

•Q. Was the accused ona of the ohe's up and around? 

"A. Yes, sir. 

* * * 
"~· How many times. did you order the accused to go to · 

bed during the evening of July Jl? 

•A. 'l'idce., sir. 

~Q. Twice? 

"A. Yes., sir. a . 

6. 'i'he defense offered !10 testimony.. 'lhe· accused elected to ro­
main silent. 

7. It is alleged in.the Specification., Additional Charge, that 
accused failed to obey the co::il!land of Sergeant Leaders •to go to bedu. 
It was not disputed that accuse~ went to bed on each of the two 
occasions when sergeant Leaders ordered him to do so•. Sergeant Leaders 
testified., hOITever, that he o~dered the men •to go to bed and stay 
there•. · 

The record affirmatively shows that the accused· obeyed the 
order alleged. in the Specification. Sergeant Leaders testified that the 
order which he gave to a group including accused was •to go to bed and 
stay t.tiere. 11 1'hat order was of greater scope than the order •to go to 
bed•.which was included therein, and alleged in the Specification. The 
accused may not be required to defend himself in this trial. w::i.th raspect 
to an offense not included within the offense '3.lleged in the Specifica­
tion. 'l'he question whether or not the accused failed to obey the more 
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inclusive order stated by Sergeant Leaders is not here in issue. 'I'he 
record c.r -trial is accordingly le[;ally insufficient to support _the find-· 
ings of guilty of the Additional Charge·and the ~pecification thereunder~ 

8. Evidence of five previous convictions of offences committed with­
in one year next preceding August 1, 1942, the· date on which the offense 
in,the Specification, original Charge was conunitted, were introduced in. 
evidence (ZX. 2). 

9. 'l'he maximum confine.:nent authorized by paragraph 104£., I.1anual for 
Court::-:.:artial, 1928,. for the offense of which approval of the finding of 
guilty.is·recommended (Specification, Original Chart:e, absence without 
leave for 19 days) is confinement at hard labor for one month and Z7 days 
and forfeiture of ~60.30 of his pay. Proof of the five previous convictions 
of accused authorizes dishonorable discharge, forfeiture of all pay and 
allowances due or to become due, and ,,-here the confinement otherwise 
authorized is less than three months, confinement at hard labor for three 
months.(par. 104£, M.C.}.:., 1928). 

It is assumed that the Disciplinary Camp, Ninth Service Command, 
Turlock, Cz.lifornia, desi~ated·in the action as the place of confinement 
of accused, is a detention and rehabilitation center established pursuant 
to section VI, Circular 6, War Department, January 2, 1943. 

10. For the reasons stated, the Board of Review hqlds the record 
of trial legally sufficient to support the findings of guilty of the 
original Charge and the Specification thereunder; legally insufficient 
to sup::_::,ort the-findings of guilty of the Additional Charge and Specifi­
cation thereunder; and legally sufficient to support only so much of 
the sentence as involves dishonorable discharge, forfeiture of ·all pay 
and allo-,fances due or to become due, and confinement at hard labor 
for three months. 

--~~__,(~o_n~l_e_a_ve_._.)~~----~-' Judge Advocate. 

Advocate. 
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SPJGH 
CM 229061 1st Ind. 

fL8 2 :943 War Department, J.A.G.o., - To the Commanding 
General., Northwestern Sector., Western Defenae Command, Fort Lewis, 
Washington. 

1. In the case of Private Kerney w. Bradshaw (20939059)., Battery 
F, 249th eoe.st Artillery. I concur in the foregoing holding of the 
Board of Review. I recommend, for the reasons therein stated., that the 
findings of guilty of the Additiona.l Charge and Specification thereunder 
be disapproved; that only so much of the sentence as involves dishonorable 
discharge, forfeiture of all pay and allowances due or to become due, and 
coni'inelnent at hard labor for three months be approved. '.lhereupon, you 
will have authority to order the execution of the sentence. 

2. When copies o£ the published order in this case are forwarded 
to this office they should be accompanied by the foregoing holding~ 
this indorsement. For convenience of reference and to facilitate at­
taching copies o£ the published order to the record in this case, 
please place the file· number of the record in brackets at the end of 
the published order., as follows1 

(CM 22906{). ~-~-~ t·., .. . ; ;) d ~. ~-
\ ' ,f; 7:>.~ ·.,.; ~on c. Cromor, 
•, . ··: .: ' · . - Major General., 
v·: . ',.,/

1 
·•• -:~:;- The Judge Advocate General. 

FEB 3 l~ t~-..~ < <-~;:;
- :-:--~ '! :~ r!..'*"i,. \-..~.,. 

J 

013 r,,. A 1 
....,., .. ,.. t'•, t· 

scr~v;.._ ~ 
J. "· 
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{.43)WAR DEPART}IBNT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washingtpn, D.C. 

SPJGK 
C~.I 229062 

JAN 2 8 1943 

) SIXTH SERVICE CO"J 'Al':D 
UNITED STATES ) SERVICES OF SUl'PLY 

) 
v. ) Trial by G. C.U., convened at 

Private JACK J. IRSKEUS 
) 
) 

Fort Sheridan, Illinois, 
November 13 and 14; 1942. 

(36605712), Unassigned, ) Dishonorable discharge and 
1611th Service Unit, Re­ ) confinement for ten (10) 
cruit Reception Center. ) yea:rs. Disciplinary B,a.rracks. 

HOLDING by the BOARD OF REVTEW 
HOOVER, COPP and ANDF&WS, Judge Advoc.'1.tes 

. -----·---· 

The record of trial in the case of the soldier named above 
has been examined and is held by the Board of Review· to be legally 
su.ffioient to support the sentence. · 

(Dissent) , ,Judge Advocate. 

Q, 1, u,11W/lhb~r 
~Udge Advocate, 

~~~. Judge Advocate. 

1st Ind. 
MAY 11 1943War Department, J.A.G.o., - To the Secretary of War. 

l. lierewith t·ransmitted for your action under Article of War 50-}, 



. (44} 

.~ amended by·the act of August.20, 1937 {50 Stat. 724; 10.U.S.C. 
1522), is the record of tri~ in the case of Private Jack J. Irskens, 
Unassigned, l6llth Service Unit,. Recruit Reception Center, Fort Sheridan, 
Illinois. 

2. I do ~ot concur. in .the holding of the Board of Review ( one m~mber 
dissenting), and, for the reasons hereinafter set forth, am of the opinion 
that the record of trial is legally immf'ficient to support the findings 
and sentence. 

' ' . 

J. Accused was tried upon two Specifications and one Charge under 
Article of war·96. The first Specification alleged that at Fort Sheridan, 
Illinois, on or about September 21, 1942, accused made, signed, and swore 
to a certain affidavit, "to the prejudice of good order andmili\ary 
discipline•. The Specification sets forth the affidavit in full. The 
second paragraph of the affidavit states that accused is making the 
affidavit after much thought and consideration and after a warning that 
his attitude •might hang him•. The third.and fourth para.graphs in essence 
state a belief by affiarit that the United States brought about the war 

.with Japan and Germany and is •at fault• with ·reference thereto. The 
fifth paragraph states accused's belief that the United States •has no 
right•.in the present war; that the present administration is the cause 
of the"war; and that the administration is "leading us into the slaughter 
!or England and the international bankers". The sixth paragraph states 
that Germany is the only nation which has a right to fight and that Ger­
many is justified by reason of the denial of an opportunity to exist 
resulting from the Versailles treaty~ The seventh paragraph contains 
the pronouncement that accused refuses and w.ill refuse "in the future 
for ~_duration o:r .this. war to bear arms against Germany, Italy, or 
Japan•. The eigh'thparagraph contains a similar pronouncement and in­
cludes a. statement that accused realizes that his refusal "may mean 
jail, concentration camp, or .anything else• •. In the ninth paragraph 
accused states that when he took the oath of citizenship he did not 
understand· that it entailed a pledge to bear -arms against any enemy 
of the United States. Had he· so understood he would not have become 
a naturalized citizen. He is willing to renounce and does· renounce 
his rights as a citizen rather than to be forced to bear arms. The 
tenth paragraph states that he has never been a member of a subversive 
organization, and the eleventh that he is willing to work in any non­
combatant unit within the United States. In the final paragraph 
accused states that he has read the affidavit; that·it is true; •that 
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l}e understands it fully and.that he makes it voluntarily., without any 
duress., coercion or promise of· any kind;. that 'he ·has been warned of_ his 
const_itutional. rights and that ·the. same may: be used against him•.• 

Specification 2 alleges that.~ Septeinber ·29, 1942, in the 
. course of an official. investigation at Fort Sheri~., Illinois.,. ac.cused 
stated verbally to the. Post Judge Advocate that. when he took the oath· 
of citizenship he did not understand that it ·entailed a pledge to·bear · 
arms agains.t any enemy of the. United States; that had he so understoog., 
he would not have become a naturalized citizen., .. because &.s previously 
stated., he would not bear arms; and that he was willing to renowice his 
citizenship rather than to be forced to bear arms. ·These statements 

. were alleged to be •to· the prejudice of good order and military· 
discipline" •. 

Accused pleaded not gullty to and was found· guilty of the 
· Charge and Specifications. ·No evidence of previous convictions was 
introduced. He was sentenced to dishonorable discharge., forfeiture 
of' all pay and allowances du.a or to become due., add confinement at hard 
labor for ten years. The reviewing authority approved the sentence., 
designated th.a United States Disciplinary Barracks., Fort Leavenworth., 
Kansas., as the place of confinement.,..and .forwarded the record of' trial 
f(?r action under Article of War 50}. 

4. The evidence shows that on September 2.,·1942, at the Induction 
Center., Fort Sheridan., Illinois (R; 99)., accused.told First Li~utenant 
Armand Helm., Infantzy., Reserve., who was the induction officer., that he 
would not go into the Army (ij. 160, 161)., ·would not take the oath • 
· ( R. 167) and nsaw no reason why he should bear arms., should go. to war 
.with an enenzy- of the United States• (R. 168). · He said also that he 
had a love for Germany., that he had two brothers in·the armed forces 
of Germany., and that he did not intend to •go .forth and possibly kill 
his own brothers" (R.· 168). He stated further that he would not leave 
t.rie · continental limits of the .United States to bear arms against any 
countzy (R. 168)., but that he would bear arms if' t,he United States were 
invaded., which he asserted would no~ happen ~R•. 170). Everit.ual.ly., 
accused did take nthe oathn (R; 162-164). On the same day, during 
the course of an interview relating to classification., he told the 
enlisted man conducting the interview that he would not fight or bear 
anns for •religious reasons• (R. 176). On or about September 19., 1942., 
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in an interview cop.ducted by the "S-2" at the reception center, accused. 
said that he would not bear :..rms in defense of the United States and 
that he had seen and abhorred bloodshea. (R. 178, 179, 182). Accused 
was ordered to report to the Post Intelligence Officer (R. 12, 180), 
First Ueutena:nt 'Sidney L. DeLove, Infantry (H. 10,11), which tie. did 
on September 21, 1942 (R~ 12). 'l'hE:?fconversed :tor an hour and a half 
to two hours (R. 12), Ueutenant DeLove first explaining to accused that 
if he wished, he could tell ujust exactly how he feels; that he need not 
tell me" (R. 13), and •that he need not say anything at all; he need not 
answer any questions that I asked him, .because anything that I might ask 
him may be used against ·mm later on" (R. 14). Accused replied: 

'"'l'hat is- all right, I know it, I have been honest 
all my life and I want to ·be hon.est with you and I am 
glad we are in your office because I f_eel ·.you are the 
proper person to talk to and I want to talk to you'" 
(R. 14) • 

Accused appeared •very caJ.ma and •was very much at ease" and "very rational" 
(R. 26). Accused, who was born in Germany of German parents, told of his 
life in Germany and in the United States and discussed various political 
matters, saying that conditions had been bad in Germ.any and that he had 
been glad to get away from there (R. 26-32). He said that although he· 
had no conscientious objections against killing, he felt this was not 
"our Wq.l'a (R. 28); that the war was 11our own fault11 (R~ 14); and that 
we brought about. the Pearl Harbor attack by our own conduct (R. .3.3-35). 
He stated that "he refuses and will continue to refuse to fight for the 
United States against Germany, Italy, or Japann (R. 13, 14, 29), despit~ 
his noath11, and that he would renounce his citizenship rather than do 
so (R. 28). He said he would fight if he considered 'i:J1at the United 
States were attack~d or invaded .{H. 34, 35). He was willing to engage 
in noncombatant duty, but only within the United States (R. 36). 

At the end of the discussion, Lieutenant DeLove told accused 
to go to lunch, Uthink it overn,' and come back (R. 22). He came back· 
about l or 1:30 p.m. (R. 22), and "appeared to be in good· spirits -l} -::- ,}, 

very caJ..mn (R. Z7). Under the direction of Ueutenant DeLove, an affi­
davit was prepared and typed. UeutenantDeLove would ask accused 
questions, accused ·would state 11 how he felttt (R. 22, .32), and then 
Lieutenant ])eLove would dictate the statement to the stenographer, ac­
cused directing the stenographer "in correcting the diff'.erent statements 8 

(R. 22, 45). Private First Class Frank Custer, Headquarter·s Bect?,-on, 
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l(p?th Service Unit., who typed the affidavit., testified that accused 
0 seemed confident and composed. He knew what he was doing while he was 
helping me at the time he was in the office• (R. 45). 

Aft~r the preparation of. the affidavit., Lieutenant DeLove. 
took accused to the office of the.Post Adjutant., where the affidavit 
was signed by accused and notarized by the.Post Adjutant (R•.19., 20, 
38., 39., 46). At that time the Post Adjutant read the doc~ent to 
accused· and asked him whether he understood what he was: signing and 
whether any coercion had been used (R. 19., 20). Accused replied: 
'"No, this is my own act and that is the way I feel'" (R. 20). He 
also said that he 0 understood the affidavit fully.and it was his true 

. statement• (R. 39). Lieutenant ·DeLove testified that no coercion was 
used (R. 23) and ·that accused eJ...1)ressed appreciation at having been 
given the opportunity to tell his iqea.s to witness and to put them in 
writing. Accused further told witness that "he knew just exactly what 
it meant,; but that is the wey- .he felt" (R. 25). 

Lieutenant DeLove next took.accused to•the office of Colonel 
Frederick C. Rogers., Commanding Officer., Fort Sheridan (R. 41). Colonel 
Rogers read the affidavit to accused paragraph by paragraph., questioned 
accused in order to make certain that he understood each statement., and 
initialed each paragraph (R. 20., 21., 42). . Accused statl'ld that the op­
inions expressed in each paragraph were his "candid., honest opinions., and 

· his beliefs" (R. 42). Colonel Rogers testified that accused was •not · 
excited" at the time (R. 43). The affidavit was admitted in evidence 
(R. 21; Pros. Eic. 1). 

On .or about September 29., 1942, Major Edward D. Markham., Judge 
Advocate General, s Department., Staff Judge Advocate at Fort Sheri_dan., 
stopped at Lieutenant DeLove's office and 11was checking over this so­
called affidavit• (R•. 4?). Lieutenant DeLove ·and accused were present. 
Major lil:arkham testified that he "Warnedn accused 11as to'his rights., 'that 
he did not need to make any statement before me but if he did that some­
time in the future it might b~ used against him• (R. 47). After witness 
and accused had discussed •the various paragraphs in the .affidavit• (R. 47), 
witness asked accused whether he still felt the same way and •if that was 
his signature"., to which accused answered "Yes" (R. 47). He also stated that 
"if he had known he was to go al.l through this that he would not have taken 
citizenship in this country., as he did not want to fight against Germany1' 
(R. 47). Witness testified that accused was •very calm• (R. 48). 
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Accused testified that he was born in Berlin, Germany, on 
May 8, 1910 (R. 62), and that his father was a member of the German 
Army in the last war and was killed (R~ 62, 63). Accused, his mother, 
and step-father arrived in the United States in 1929 (R. 69, 71). 
Accuoed outlined.the events of his life in this country (R. 70-74, 
108,.109). He became a citizen ~f the United·States about 1938. 
(R. 76, lll) and did not realize that the oath of citizenship required 
him •to go out and shoota (R. 78). He testified that he was unwilling 
to bear arms unless. this country were invaded (R. 79, 104, ll2) and 
that rather than do so he would renounce his citizenship (R. 104). In 
his opinion "America asked for this war, got it, and I want no part of 
it" (R. 118). He testified that he was not in sympathy with the Nazi 
regime (105, 106,. 119), but had faith in the German people and would 
never ttdouble-cro~s" them (F,, ll9). In connection with his draft 
classification, he did not claim to be a conscientious objector be­
cause the appeal agent advised him.to base.his claim for deferment 
upon the ground of dependency (.R. 96), although he did tell the chair­
man of the draft board that he had conscientious objection to war 
(R. 94). He testified that his conscientious objection to war was 
not based on his · adherence to· a particular religious sect, but- on his 
belief in Christianity (R. 118). He took the oath of allegiance at the 
induc'ltion center only because Lieutenant Helm told him, a 'We can use you 
in a band or in office. You will get a break 111 (R•. 100). He signed 
the affidavit and it represents his beliefs and convictions (R. 103, 
ll2), except that he also told Lieutenant DeLove that he would bear 
arms in the event of an invasion of this country (R. 104). 

In rebuttal, Lieutenant Helm testified that he did not assure 
accused that he would be placed in the band or other noncombatant work, 
and several witnesses testified that accused did not ask to have anything 
added to the affidavit as prepared (R. 128, 132-136, 138, 139), al.though 
Lieutenant DeLove testified tha~ at one point in the discussion accused 
stated his willingness to take up arms against an invading enemy (R. 139). 

5. It is .clear from tte aridence that ·at the place and respective 
times alleged, accused in the course of an official investigation, exe­
cuted the affidavit as alleged in Specification 1, and in substance made 
the verbal statement alleged in s~ecification 2. The majority of the Board 
of Review were of the opinion .that sL:1ce the verbal and written statements 
of accused were voluntary and manifested disloyalty to the United States, 
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he was guilty of a violation of Article of i'iar_ 96 The dissenting member 
was of the view that accused simply made honest statements to investigating 
officers when called upon to speak arrl that to convict him for ma.king the 
statements would amount to punishment for abst.ract disloyalty, that is. 
for "evil thoughts•. I agree with the minority view. 

'l'he proceedin1:; was an official investigation resulting 1·rorn 
declarations by accused.upon his induction. One of its vurposes was 
to encourage accused to tell the truth about his state of mind. This 
he did, with complete frankness and honesty, as it was his military 
duty to do. To have lied would have subjected him to trial and punish­
ment. Had he remained silent he would have been guilty of legal fraud 
in failing to disclose his true feelings. As has been said by a United 
States District Col.U't (U. S. v. Herberger, Z72 Fed~ · 278, 291): 

"Loyalty or allegiance is, necessarily, of slow : 
growth; therefore, somewhat-involuntary, not fully 
subject to the will. Those who light],.y, fortemporary 
advantages, undertake to cnange their allegiance, are 
liable to overlook the ieep-seated nature of this feel­
ing; but the fact that not until afterwards,. in times 
of stress, is it made manifest that the desires, suffered 
to lie dormant, are stronger for their native than their 
adopted country, although this fact may not be fully 
realized at the time of their naturalization, renders 
it none the less a leial fraud for the applicant to fail 
to disclose his true, although latent. feeling in such.a 
matter." 

He declared that he refused to take up arms against the national enemies 
and that he would refuse to do so in the future. He did not, however, 
disobey any order to bear arms and did not refuse to perform any specific 
duty required of him. He declared his views upon induction but it was 
not charged or proved that he made a .dishonest or otherwise culpable 
effort to avoid military service. He merely revealed his sentiments. 
There was no subversive act or intent on his part, nor any attempt 
to convert others to his point of view. 'l'he staten;ients were not made 
under such circumstances that a subversive result was to be expected. 
Federal statutes make criminal only those disloyal utterances which are 
made with.intent to interfere with military operations or involve attempts 
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to cause insubordination., disloyalty in others.,· mutiny or ie1"Usal of 
military duty (50 u.s.c. 33; 18 u.s.c.· 9). There was no such intent 
here. 

In my view these honest official statements disclosing the 
true sentiments of accused., made only because accused was asked by his 
military superiors to make them~ were not or··a nature to bring discredit 
upon the military service and were not to the _prejudice of good ord-er 
and military discipline within the meaning 0£_ Article of War 96. In 
my opinion the record of trial is legally insufficient to support the 
findings of gui:J.ty and the sentence~ 

6. Inclosed are two fonns of action prepared £or your si~ature. 
Draft •A11 will accomplish vacation of the findings and sentence :i.J;l 
accordance with my views and Draft "B" will .accomplish confirmation 0£ 
the sentence in accordance with the views of the majority of the. Board 
of Review. 

--~ 

Myron C. Cramer., 
llajor General, 

The Judge Advocate General. 

J Incls 
llcl1- Record of trial 
Incl 2 - Draft "A"'. 
Incl 3 -.Draft •B" 

(Findings o! guilty and sentence vacated, by order o! the Secretary 
of War; 24 May 1943) 
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WAR DEPARTMENT 
Services of Supply 

In the Office ·of The ·Judge Advo~ate General_ 
Washington, p. C. 

HOLDING by the BOARD OF. REVIEIY' 
HOOVER, COPP and ANDRmS, 'Judge Advocates. 

!he record or trial. in the-case of the-soldier named·above has 
been examined and is held by the Board of Review to.be legally, 
sufficient to support the sentence. 

-lM.~~1¥-~L1f:f:=~~:...'..), ,Judge Advocate. 

~::::!:::'.'bl~~!:::~e!::~~· Judge Advoca ~. 

·1st In~orsement 

War Department, J .A..G.o. · IA'f 11 1943 To the Secretary of War. 

1. Herewith transmitted for your action under Article of War
5ot, as a.mended by the.act of August 20, 1937 (50 Stat. 724J 10 
u.s.c. 1522), is the record or trial in the case of Private 
Norbert Bresky (3230_0302), Battery K, 502nd Coast Artillery (AA) 
(Mob). 

SPJGK·. 
. CM 229063 

1J NIT ED ·-s TATES ) 
) 

v. ) 
) 

·Private NORBERT BRESKY ) 
(32300302), Battery K, ) 
502nd poast.Artillery (.AA) ) 
(Mob). . ) 

) 

JAN 2 8 1943 

SIXTH SERVICE ·coMMAND 
SERVICES OF SUPPLY 

Trial by G.C.H., convened at 
Fort Sheridan, Illinois, 
_November 14, 1942. Dishon­
orable discharge e.nd confine­
ment for two· (2) years. Dis• 
cipl1nary Barracks. 
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2•. I do not concur in the holding of the .Board ot Review (one 
member dissenting). and. for the reasons hereinafter set forth. am 
of the opinion that the record of trial i~ legally insufficient to 
support the. findings and· sentence. 

3 • .· Accused was tried upon two Specifications and one Charge under 
.Article of War 96. The first Specification alleged.that on October 2. 
1942. at Fort Sheridan. Illinois. ,he ma.de. signed. and sW'Ore to a certain 

· af:f'idavi t •."to the prejudice of good order and military discipline". 
The Specification sets forth the affidavit in full. In the affidavit 
accused ,states that he was born in Germany; · that he cam~ to the United. 
States in 1922 and has lived here ever sinceJ that mostlof his relatives 
are still ·in Germany; and that he was naturalized in 1927 or 1928. He 
states further that while in Germany (on a visit in 1932) "he solemnly 
promised never to take up arms against Germany which promise he now and 
in.the future tntonds to fulfill". The affidavit continuesa 

"Affie..nt further states and hereby refuses and will_ 
in the future refuse -to take up arms against Germany • •", 

The e.i'fida.vi t reoites further that when accused was naturalized and took 
his oath of allegiance he did not. unde'ratand that it involved a promise 
to take up arms against all enemies of the United States~ and had he so 
understood,· he would not have ta.ken out naturalization papers. .He· .states 
his willingness to -renounce his ci ti.zenship rather than thus to bear arms, 
!;l..D.d his 'Willingness .to serve in the Army in any ca.pa.city in a non-combatant 
u.~it. The affidavit concludesa · 

"Affiant further states that he has read tne above 
affidavit. that the same is true; that he understands it 
fully and that he makes it voluntarily. without any duress., 
coercion· or.proniise of any kind; that he has been warned 
of his constitutional rights and that the same may be used 
against him." 

The affidavit recites that it was subscribed and sworn to on October 2. 
1942. before First Lieutenant L. R. M&yer. Adjutant General's Department, 
Post Adjutant. 

Specification 2 alleges· that at Fort Sheridan., Illinois., on or·.a.bout 
October 2. 1942. in the course of an official investigation, accused stated 
verbally t~ First Lieutenant Sidney·L. DeLove, Infantry., S-2 Fort Sheridan, 
Illinois a 

n·1 1 refuse to take up arms against. Germany, Italy. 
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and Japan because· I believe that to take up arms against 
Japan .or Italy is really to take up arms against Germany 

· and., therefore~. I refuse to do so and., further., I will 
blow m:/" brains out rather than take_ up arms against the 
aforementioned countries'***, ~his to the prejudice or. 
good orde_r· and miUtary disoipline.• 

Accused' ple·aded not guilty to the Charge and Specifications•. He was 
found guilty of the Cha.rge,.guiity of Specification 1· thereof except 
tor certain wo.rds relating to Italy alld. Japan, which ;i: have not in-. 
eluded· in the foregoing description .o.f the. affidavit, and guqty of. 
Specifi~ation 2 except that pa.rt thereof commencing· with. th!3 word 
"Italy• and ending with the words "against the aforementioned. 
oountriestt•. No evidence ot previous convictions was introduced. He 
was sentenced to dishonorable discharge, .forfeiture o.f all pay and· 
allowances due ,or... to become due, and confinement· at hard labor .for 
two years. The reviewing authority ap~oved the sentence, designated 
the United States Disciplinary .Barracks,· Fort Leavenworth,· Kansas, as 
the place of confinement, and forwarded the record of trial for action 
under Article of War so!. The Boa.rd of Review held., on& member dis­
senting, that the reoord of trial wa.s legally sufficient to support the 
sentence. · 

· 4. The evidence shows· that the organization to which accused was 
attached was under or·derS" to leave Fort Sheridan., Illinois, and a rumor 
existed that it. was ·slated for foreign .duty (R. 9, 19; 20)~ First . 
Lieutenants. L. DeLove, 1607th Coast .Artillery Service Unit., called 
accused into his office for a discussion., having· evidently been informed 
of accused's German origin and po~sible sympatcy·toward.that country. 
Lieutenant DeLove instructed acoused·to fill out "the usual form of 
factual information"·(~~ 10) and then invited accused to come into his 
office. Accused did so. and he and Lieutenant DeLove. conversed for a 
period or nearly two hours (R! 10). Sergeant Clayton L. Johnson and 
Private First Class Frank_ Custer., both o,f Headquarters Section., 1607th 
Service ·Unit. were in the office· during the interview (R. 12., 13, 24, 
34). Lieutenant DeLove explained to accused that accused was not re­
quired to tell him anything and he "warned him of his rights.," to.which 
accused replied, "Yes., I know, I know what I am doing.~ He also said 

. that he was "glad to do this" (R. 12), especially because he understood 
that. the organization was moving out for foreign service (R. 20). 

· Accused told Lieutenant DeLove that he had already informed 
the intellige}lce officer at Fort Bragg ot his refusal to fight against 
Genn9.Jl¥ and that "he definitely wants that to be known" (R. 10). Thlring 
the course of the. conversation accused reviewed the events of nis life, 
including his German origin and other matters appearing in the affidavit, 
and he revealed his attitude.toward the war (R. 10-20). Accused reit-

-3-

http:Genn9.Jl


(54) 

era.ted that he would not fight for this country ar,rlnst Germany (R. 10 
17), a.nd remarked that he still considered all Giu-r...ans bis ".t'atherler..0:11 • 

(R. 17) He also said that during a visit to Gerwu,y in 1932 he took 
an oath never to fight against Germax:iy ""which oath hs now inter.ds to 
tu.lfill• (R. 10). Lieutenant DeLove and Sergea.nt· Johnson testif1.ed that 
accused was •calm• (R. 16) and ltnormal • (R. 36) ·during the convers&.tion•. 

Lieutenant DeLove. asked accused 'Whether the latter would care to 
have a statement ,prepared for his signature; expres.sing the faots and HXlt­
iments dieolosed in the conversation, and.said that he would 1:>put it 
through channels· tor whatever action higher authority saw fit• (R•. 12). 
Accused. replied. •o.K~" (R. 12). LieutenAUt ··neLove told hA.m to come l:>aok 
later on. Accordingly, accused went out to lunch and returned in the 
afternoon (R. 12). IJ.eutenant DeLove had taken notes on the morning's 
interview. and during the preparation of the ai'fj.dAvi t the statement• 
which were to be included in it were read by him to accused "to see i.t' · 
he agreed to them" (R. 30, 31). IJ.eutenant DeLove dictated the affidavit 
to Custer, who prepared it·in typewritten·torm·(R. 13, 24, 27, 30, 31). 
Accused read the affiC,.a.vit before signing it (R. 32). Furthermore., First 
Lieutenant Lawrence H. Meyer, Adjutant Genera.l's Depar'Qll.ent, the Post 
Adjutant. to whose office, IJ.eutenant Detove took accused after the prepar­
ation of' the affidavit, read the document to accuse~ end asked accused 
whether he understood it. Upon accused's indicating that he did, Lieu­
tenant Meyer took his oath. and the atfidavit was .then signed by accused 
(R. 13, 21). Lieutenant DeLove and Custer we~e present at the time 
(R. 13, 24, 30), and both testified that accused was calm (R. 15, 16.,: 
28). Lieutenant Detove added that accused said, •r went to ·get it oft 
my chest", and thanked witness (R. 15, 16). Lieutenant DeLove teatif'ied 
further that before accused signed, Y,litness "told him about his rights• 
and explained that he did not. have to Bign anything .or answer arty questions 
and that "if he does ;t may be used against him" (R. 16). The a.f'fidATit · 
was admitted in evidence (R. 14; Proa. Ex. 1). 

. Accused was sworn as a witness at his own request and outlined 
the events of' his life (R. 38-51, 62-66, 67-70). · He stated that he told 
•the Major" at regimentai headquarters at Fort Bragg that he would not 
fight against Gem.any (R. 65) and he testified that he was. unwilling to 
bear arms against Germany (R. 58, 73). Although he stated that he .did 
not 'believe• in Hitler (R. 76) or approve of' the present ·government 1.J;l. 
Germany (R. 59), he said that he did not think it. right tor him to fight 
against his own people (R. 58); that he had "a strong feeling for Germany• 
(R. 59); and that he did not want to kill the Gerinan people (R•. 60, Sl). 
Ee would not have taken th.e oath of' citizenship had he realized that it 
included the necessity of bearing anns against Gennazzy (R. 60, 74). He 
expressed a willingness to fight and serve in the Army even though this· 
would entail fighting against Japan, and even 'tihough there might be some 
German troops fighting with the Japanese, so long as the fighting was 
not near Germany (R. 62, 73). He stated that it he were living in Ger­
many he would be unwilling to "take arms" against the Unitad States 
(R. 76). He took out his first citizenship papers in order to serve in 
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the United States A.rtey {R. 71), which he did ·.from 1923 to· 1926,_ re_­
ceiving an honorable discharge (R. 41-43,· 63,). Accused testified 
further that :while in. Germany in 1932 he did not make a pledge not to 
take up arms against Germa:cy.. He :misunderstood _the· provision in the· 
affidavit relating thereto, because he read the affidavit hurriedly. 
He did not tell Lieuten.e.nt DeLove that he ~d made. such a pledge, but 
merely said that his parents had expressed the hope that it would never 
be necessary for him to fight against them. (R. 67, 58). However, 
accused stated that he signed the affidavit after either reading it or 
ha.ving it rea.d to him by Lieutenant Meyer (R. 70, 71). · . 

5. It is clear from the evidence that a.t the pla.ce and time 
alleged, accused, in the course. of an officia.l investigation, made the 
statement attributed to him in Specification 2, as modified by the 
findings of the court. It is equally clear that he executed the a.f.t'i­
davit as alleged in Specification 1. Although s0111e question a.rhea 
with reference to his supposed promise never to take up arms against 
Germany, the purport of the affidavit would not be affected ma.terially 
by the omission of that clause. 

The majority oft~~ Board of Review were of the opinion that 
since the verbal and written statemants'of accused were voluntary and 
manifested disloyalty.to the United $ta.tea, he was guilty of a violation 
of Article of War 96. The dissenting member was of the '!i,ew that ao_cuaed 
simply made honest statements to an investigating officer when called 
upon to speak and that to convict him for making the statements would 
amount to punishment tor abstract disloyalty, that is, for "evil thoughts•. 
I agree with the minority view. 

The proceeding was an official investigation. One of its 
purposes was to encourage accused to tell the truth about his state'of 
mind. This he did, with complete .frankness and honesty, as it was hi~ 
·military duty to do. To have lied would have subjected him to trial and 
punishment. Had he remained silent. he would have _been guilty of lega.1 

. fraud in .failing to disclose his true feelings. As has been said by a 
United States District Court (U: s. v. Herberger, 272 Fed. 278, 291) t 

"Loyalty or allegianc~ is, necessarily, ·o.r slow 
growth; therefore, somewhat involuntary, not fully 
subject tothe will. Those who lightly, .for temporary 
advantages, undertake to change.their allegiance, are 
lbble to overlook the deep-seated nature of this teel­
ingJ but the fact that not until a.ttei,rards, in times . 
or ·stress, is it made manifest that the desires, 'suffered 
to lie dormant, are stronger for their native than their 
adopted country, although this fact·may not be fully 
rea.lized at the time o.f' their naturalization, renders 
it none the less a legal fraud for the applicant to fail 
to disclose his true, although latent, feeling in such a 
matter." 
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Accused declared that he refused to take up arms against Germany $.nd 
that he ·would refuse to do so in the future. H,;i did not., however,· 
disobey eny order to bear arms and did not refuse to perform e:n.y 
specific duty required of' him. He merely revealed his sentiments. 
There was no subversive act or intent 6n his part, nor any attempt 
to convert. others· to .his point or· view.. The· statements wer.e not I1U1de 

· under such cir·cuni.sta.nces that a subversive result was to be expe~ted., 
Federal statutes make criminal. ~nly those disloyal utterances which 
are made .with intent to interfere with military operations or involve 
attempts to cause insubordination,· disloyalty in others., mutiny or 
refusa.l of' military duty (60 u.s.c. 33a 18 u.s.c. 9). There was·no 
such intent here. 

In ~·view these honest.of'f'icla.l statements disclosing the 
true sentiments of accused, made only because accused was asked by his 
military superior to make them, were not o.f' a nature to bring dis­
credit upon the military service and were not to the prejudice of' 
good,order and military discipline within the meaning of' .Article of' 
War 96•. In m::, opinion the record of' trial is legally insufficient 
to support the· findings or guilty an.d the .sentence. 

6. Inclosed are two forms o~ action prepared for your signature. 
Dra.f't "A" will accomplish vacation of' the findings and sentence in 
accordance with my views, and Draft •B" will a.ccomplish confirmation 
or the sentence in accordance with the views of' the majority of' the 
Boa.rd ot Review. · 

~ • Q?____o---4q--
~ -

Myron C. Cramer, 
Major General; 

The Judge Advocate General. 

3 Incls 
Incl 1 - Record of' trial 
Incl 2 - Draft "A" 
Incl 3- Draft "B" 

(Findings of guilty and sentence vacated, by order of the Secreta'!y 
of War, 24 May 1943) 
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. WA..'lt DEPAH.TMENT 
Seryices of S)lPply (57) 

In the Office of The Judge Advocate General. 
Washingtcm, D. C. 

Board of Review JAW 2 0 ·1943. · 
CM 2291.4l 

u·N IT ED ST ATES) SAN FRAf•TCISCO POnT OF EMBARKATION.· 
) 

v. ) Trial by ·a.C.!.~. · convened at Camp Ston_e'"'.' 
) man, California, October 17, ·1942~ Dia­

Private CHARLIE ALLEN ) honorable discharge and confinement for 
(35431282), Code.No. ). twenty (20) years. · Penitentiary. 
8866-A, Camp Stoneman, ) 
California. ) 

REVIEW BY THE BOARD OF i:lli'VIDV 
HOOVER, COPP and ANDR.11v"S, Judge Advocates. 

1. The Board of Revi-ew has examined the record of trial in. the . 
case of the soldier named above. 

2. The accused was.tried upon the following Charge and Specification: 

CHARGEa Violation of the 93rd Article of War. 

Specification:· In that Private Charlie Allen, Code No. 8866-A, Camp 
Stoneman, California, did, on Harbor Road near Pittsburg, Calif­
ornia, on or about.October 10, 1942, with intent to connnit a 
felony, viz, rape, .commit an assault upon Miss Alice MacDonald, 
by willfully and feloniou;,ly striking the said Alice MacDonald in 
the faee and body wi~h his fists an<l choking her with his hands. 

He pleaded not guilty to and was fqund guilty of the Charge and Specification.· 
No evidence of previous convictions-was introduced. He was sentenced to be 
dishonorably discharged the service, to forfeit all pay and allowances due 
or·to .become due, and to be confined· at hard labor for 20 years. 'The·review­
ing authority approved the sentence,°designated the United States Penitentiary, 

. McNeil Islm.d, Washington, as the place of confinement and forwarded the 
record for action under Article of war· 50}. · · 

3. The evidence shows that shortly a!ter 11 p.n.1., October 10, 1942, 
Miss Alice Louise MacDonald, a vrhite woman, a teacher ln an intermediate 
school of. Pittsburg, California, while driving from Camp Stoneman, Calif.;. 
ornia., to her nearby home in Pittsburg, stalled her automobile on: a newly 
graded and muddy road near the camp (R. 31 4;Ex, 'N). During the evening 
she had been .serving as a USO hoste:.S.s and just prior to s·talling her car 
had driven an enlisted man acquaintance to the entrance to Ca.mp Stoneman. 
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She Yrd.s 33 years of age, was ~.bout five fE:et five and a half inche'3 tall, 
and weighed about 115 pounds (R. 3, /+). Leing unable to extricc.;te her 
;;;talled car, she started to walk from the scene, proceeding alcin~ an 
unlighted street near the camp referred to as Harbor Road (P.. 4, 5). · Tnis 
street was about one and one-half.miles from the barracks occupied by 

. accused (R. 48) who was· a mernb~ of Company A, E<28th Engineer. Battalion, 
Aviation, Code 8860-.A. (n. 45). The day r.ad been rainy but at ·11 p.m. 
the sky was clear with small ,..,",,,1c, ·{R. 13). 

As she walked along H.1!'1::or Road i:dss t,:ci.cDonald passed a colored 
soldier whom she identified at the trial as accused· (R. 13). She noted that 
he was about her height, that he -vms wearing a <;:ap and glasses, and that . 
he had a mustache· (R. 5, 13, 15). She i<:ept on walking as fast as she could 
(~. 5), but accused suddenly appeared at her side. He said nothing but 
"lurched for 11 and seized her about the waist. She struck hi.'11 on his arm 
,Tl.th her umbrella· (R. 6) whereupon accused knocked her dovin. She got up;, 
ran and screaned as loudly· as she could (R. 6). Accused seized her "by. 
the back", :.mocked her down again· and. dragged her to a spot near a -barbed 
wire fence (R. 6). :ass J~acD0nald testified: . 

11I was rolling on the grouna. and grappling ,vith him as fast as I 
could, ;i.nd yelling for help. I was petrified. i1· -/} ,:. I said, 1I::ister, 
please let me go, please let me i;o,• and he_ o.id let me go, ~d I 
said I I 111 give you money if you let me go, 1 and I opened my purse. 
He had struck me in the eyes before this, ·especially in this one 
(ind~cating left eye). He had given me, 'While erappling on the ground, 
tvro very severe blows. At that time I bit his finger,· very severely. 
1:e were grappline on the.ground and I struggled and screamed for help 
and shouted and said 'Please let me go, please l.~ste1·, let me go. 
I'll give you IitOney if you 1st me go.' And he relec!.sed me for a 
!Ilor,1ent. hhen I zot up he was breathing very heavily. ! opened my 
purse and I took out a bus schedule. I sai.d, 'Here Lister, please.' 
A.nd he saw it was a bus ·schedule•. I then took out ay bank book, 
and he said 'Your bank book won't do me any f,Ood.' Then I tried to 
get c.way e.;.:.i.n. He i::n~cked my p'.l:'s~ fly'.ing, everything crone out of 
my purse in the scramble, lost on 11.,he ground, even my purse." 

,;itness.. t-estified that she continued to d cream and to ask accused to desist, 
but that: 

"he cot me by the back and dragged me baclmards into the gra.ss and I 
bu.rriped my head against the ground•. Then I was ready to faint. He 
had his hand under my dress and jerked my garter belt and it broke. 
Then when he had me dovm at this time he said, 'Pow about a little 
cock?•, and he passed his hand over me, and I screamed louder still, 
and I didn't know vm.at to do, and I was screeiri.i.ng so loud that h'e t:,ok 
me~~ the throat and squeezed and squeezed me by the throat. In fact, 
I was just being strangled to death." (:?..6) 

- 2 -
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at this point a military policeman who had ·heard the woma.~•s calls came 
to the scene (R. 7, 19). · :.To s La.cDonald exclaimed· "God only sent you, 
You saved my life" (E. ·26) and _said that a colored man had ·attacked her 
and had "gone over the fence" (R. 19) •. Her face·was bloody, her hair. 
was hany,inf down over her f~ce (R. 26), and her stockings·were down over 
·11er lmees (R. 26) •. She was.taken to·a hospital. and examined by physicians., 
who fou.~d-her eyes.swollen and dis.colored and her lower ·lip swollen. A 

. lower front tooth was loosened, and her throat and a· considerable area 
"below the neck line" bo:t:e abrasions and were reddened~ Her jaw was·bruised 
(R. 16-18)..... . . 

J.jj_ss 1:acDonald identified· in court certain articles of clothing 
as having been worn by her at the time of the assault. Included among 

_them were her broken garter belt and hsr panties and stockings (R. 9, .10). 
'l'he panties were described as nnow dirty formerly perfectly clean 11 ; and 
the stockings as "very, very dirty and torn" and as formerly: nEffl' {R. 11). 
Articles including· her hat; wnbrella and gloves and the contents of her 
handb~g were later found strewn over a considerable_ area in.the vicinity 
of the assauit (R. 10, 11.,. 20). Hear the scene, at a place where the_ 
grass was trampled, ,a "regula:tion overseas cap", size.6 ?/8, bearing the 
number 111282 11 , was found (R. ~O). }.ccuseQ• s serial number was 35431282 
(R. 45, 55) and nur.1.erous articles of his clothing were later found tQ be 
marked with th~ number 1282 (R. 31, 32). There were two other soldiers . 
at Camp Stoner.i.an whose serial numbers ended with the digits 1282, but these 

· soldiers were white (R. 31). Another cap shown to have been issued to 
accused was size 6 7/8 (R. 31). Near a tranpledspot at the scene there 
was also found a spectacle frame with the left lens broken and detached 
(R. 21, 3?, 38), miich belonged to accused (R. 38-40, 56; ·1x. V):, There 
were footprints near the barbed wire fence (R. · 23) and leading towards an 
entrance to the canp (R. 23, 24). An officer of -the m:i.litary police 
testified th.at he compared the footprihts (R. 64) with shoes taken from 
accused (E. 33) and that the prints and shoes 11fi t perfectly" (R~ 64}. 
The shoes had oud upon the soles _and heels (H. 33). 

Accused habitually wore glasses. In the course of the evening 
of October 10 he was seen wearing a cap(~. 49) and his glasses (R.· 47, 49, 
62). P.e was in barrack~ at about 9:00 or 9:30 p.m., October 10., and.was in 
his bunk at 4 or 4:30 a.m., October 11 (R. 50). His bunk was apparently 
occupied at about 12:30 a.m • ., October 11 (R. 51). Upon being placed in 
arrest on October 11 he disclaimed any knowledge of the assault (R. 32). He 
had several scratches on his hands and "punctures" (R. 42) or "sharp, abrupt 
cuts" (R. 36) 'in the palms· of his hands (R.. 42). There were abrasions 
resembling teeth marks on his left shoulder (R. 37). There were what appeared 
to be blood stains on a sleeve of the shirt he was wearing (H. 34). In his 
effects were a pair of trousers ,v-ith mud stains and several "three-cornered 
rips" (:i. 33). 

4. Accused testified that between 9 p.m. and 12 p.m. on October 10 he 
was in his barracks (P.. 54). Sometime before 9:00 p.m., while running through 
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a hea'V'J rain, he fell into some mud,. soiling his trousers and injuring 
his shoulder and knee (R. 54, 59). He went to bed about 10 p.m. and 
remained there (E. 56). He last worl:l his "garrison overseas capll on 
October 4, and last wore his glas~es about October 7 or 8 (R.· 54). He 
wore his glasses only occasionally (R. 58). He wore a khaki cap. on 
October 10. He ke?t his garrison overseas cap on a shelf in barracks. 
)1hen not wearing bis e;lasses, he kept them also on th.e shelf. He injured 
his hand on some barbed wire about,a week before October 10•. His trousers 
were snagged at "Fort Leonard ·1iood11 (R. 55) • .He was unable to account for 
the blood on his uniform (R. 59). He never saw Hiss 1[acDonald :prior to 
the tr:Lal (Il. 35). 

An officer testified for the prosecution, in rebuttal; that a 
•ishow-down 11 inspection had been held at Car;ip Stoneman prior to October 10 
(R.60), at which accus.ed had been present (H.. 62), and that had the tears 
in accused's trousers been observed the trousers would have been taken uo 
for salvage (R. 60). 

5. · The evidence is undisputed that at the place and time and in the 
manner alleged a colored enlisted man assaw.ted lvo.ss J~lice !.lacDonald, the 
?roman described in the Specification. In view of the nature of the violence 
used and the remark by accused uttered in the course of the assault; the 
court was amply justified in findin,~ that the assault was committed with 
intent to rope, that is, with intent .to have carnal knowledge of the woman 
by force and without her consent. Accused denied that he was the assailant. 
The identification by the victim, however, was positive and the circum­
stances connected with the discovery at the scene of.the. assault of articles 
of accused's property_and connected vdth his physical injuries, as well as 
the other circumstances in evidence. fully support her identification. 

6. The charge sheet shows that accused is about 23 years of age, and 
that r..e was inducted into the military service on 1'..ay 22, 1942. A r~ort 
of investigation accompanying the Charges shows that before his induction 

· accused was convicted hy a civil ·court of housebreaking and sentenced to 
confinement in a penitentiary. He was also convicted by a civil court of 
driving a motor vehicle without an operator's license, and sentenced to con­
finerrtent. 

·,. The court was legally constituted. Ho errors injuriously affecting 
the substantial rights of accused were committed during the trial. The Board 
of Review is of the opinion that the record of trial.is legally sufficient to 
suprort the findings and sentence. Confinement in a penitentiary is authorized 
by Article of ",'far 42 for the offense of assault with intent to rape, recognized 
as. a.Tl offense of aci.vil nature and so punishable by pen:tentiary confin.iment for 
more than one year~~ section 455, Title 18, United States .Code • 

.Advocate • 

.Advocate. 

Advocate. 
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(61)In the Office of The Judge Advocate General 
Washington, D. c. 

ass IARl l 1943 

I 'i') 
SOUTHERN LA.ND FRONrIER SECTORt"' )UNITED STA.TES WESTERN DEFENSE CCINAND 

v. ~ Trial by G.C.M., convened at 
) Camp Lockett,: California, 

.Private Cli4RLES BRADFORD ) December 2, '1942, · and Ja:o.uar:.>' 
(36014588), ll eadquarters ) 18, 1943~ Dishonorable diS 4 

Troop, 10th Cavalry. ) charge and co:atinement for 
) lite. DiscipUJ:l8l'Y Barracks. 

HOIDIW by the BOARD OF REVIEW 
HILL, LYON and SAR.GEN!, Judge Advooatei 

1.. '.rhe record of trial in the case of the soldier .named above· 
has been examined by the Board of Review. 

2. The accused was tried upon the £oilowing Charge and Speci­
fication, 

CaRGEa Violation of the 92nd Article of war. 

· Specif'ioationa In that Private Charles Bradford, Head-
.· quarters. Troop, 10th Cavalry, .did, at Calexico, 
talifornia, on or about. October 31, 1942, forcibly 
and feloniously, against her will, have carnal 
knowledge of Mrs. Lillian Poulter. 

He pleaded not guilty to the Charge and Spscification. He was found 
of the Specitication, •Guilty, except the words 'have carnal knowledge', 
substituting therefor the words •attempt to have·carnal knowledge'J 
of the excepted words Not Guilty1 of the s.ubsti tuted ·words, Guilty". 
ct the Cliarge'"Not Guilty, but guilty of a violation of the 98th 
.Artiole of War~. 
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He wa.s sentenced to be dishonorably discharged the service, 
to forfeit afl pay and allowances dµe or to become due, and to be con­
fined at hard labor "for the. rest of his natural life". The review­
ing authority approved the-sentence, designated .the lhited States· 
.Discipli'na.ry B&rr•cks · at. Fort. Leavenworth, Kansas, a.a the place 9f 
confinement, and forwarded the record· of trial for action under Article 
of 1ie.r 50-}. 

3. The evidence tor the prosecution shows tha.t Priva.te First 
Class George Pogue, Troop F, loth Cavalry, Camp Lockett, California., 
and th'e accused were in the city of Calexico, California, on the m,ght 
of October 31, 1942. Pogue drank some whiskey that night a.nd saw the 
accused drinking, but neither he nor the accused was drw:lk. The ac­
cused was not staggeriDg or talking out of his hea.d, and appeared .to 
be sober at all times. During the evening Pogue and accused went to 
Tamnie Martin's house on the outs)drts of caiexico, and on their return, 
walking up Jlnperial A.venue, they saw a·llwhite lady" walking down'the 
street, going towards the o~tskirts of town. The-accused said to 
Pogue "Let's cut across the street here11 • Pogue and accused then · 
crossed the street and followed her. Tne accused was walkiDg in front 
and when accused "• • • got right in about five or ten feet to her he 
broke out with a run and caught her around the head and carried her 
behind the sign". Pogue told accused he should not do that, but ac­
cused said nothiDg. llhen he saw a car approaching Pogue stepped into 
a dark spot until it passed, and then left. He saw the accused a.bout 
45 lllinutes later at the beer tavern. .APcused seemed to be sober and 
_said nothing about the incident (R. 8-11, 14, 15; ,19). 

Private First Class Robert Nunn, '.lroop F. 10th Cavalry, 
Camp Lockett, saw a.ccused and Private Pogue in Calexico, Calii'orllia, 
on the night of October 31, 1942. · He was with them until a.round· C 

10 o'clock, at which time accused and fogue left together. Nunn 
saw them again around 12 o'clock. · Pogue returned first a%ld the· 
accused about 4:5 minutes later•. There was nothing unusual about 
the condition of' the accused. He appeared as sober then as he did 
at the trial (R. 8-11). 

Between 9:30 and 10 o'olook on the night of October 31, 
1942, Mrs. Lillian l'oulter of Calexico, California, was viciously and 
violently assaulted by a soldier. Immediately before the assault Mrs. 
Poulter saw two soldiers cross over to her side of the street a.nd ob­
served· that they were followi?ig he~. She saw no one in the street 
but the.two soldiers (R. 28, 36). 

In describing ~e place and the character of the attack, 
Mrs. Poulter testified -
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"•••when I got up between Temple Court and 9th 
Street by the billbo~d, I saw a shadow around behind me, 
kind of jumping a.nd I tried to·duck but with that he got 
me around the throat with his a.rm and put-his other hand 
in behind me and I don't know if he carried me over there 
or if I walked there or if he drug me but anyway, we got 
over behind the billboard and I caught hold of one of 
these uprights and I tried to get away from him but --
to scream but I don't remember whether I did or not and 
he pulled my hand loose from this upright and we fell, 
kind of stumbled back to the billboard or hit the bill­
board and when vie done that. he kind of put his foot 
behind me and tripped me and we fell down on the ground 
and he ripped my pants off -- not .off me but ripped them. 
loose between my legs and tore them and then he kept say­
ine he was going to kill me and I kept fighting to get 
away.· I could not do much because he had me dcnvn and 
then he took his arm from around my throat and put his 
hand on my throat and when he done tha.t is the time he 
attempted to rape me.••*" (R. 28-29). 

The assailant (late~ identified as the accuse~ (R. 31)) 
struok Mrs. Poulter in the face several times and told her to •open 
up•. The penis of accused did not penetrate or touch her genital 
or,e.n. but she felt it touching her leg. She struggled desperately 
to free herself - and failing to do so - said to accused,"*•* I 
have a boy in the Service and I hope he never does that to anybody's 
mother•**"• Thereupon, the accused took Mrs. Poulter by the hand, 
lifted her from the ground and said,"*** You're an old lady***• 
I am going to kill you and going to take you down to the police station 
• • •". She asked accused to: ws.i t until she could find her glasses. 
Then she saw an automobile approaching, 'jerked away from accused and 
ran into the street. The car failed to stop, but accused ran towards 
the avenue, and the witness ran two and one-half blocks to her home. 
Upon arriving home she informed her aunt of what had O(?curred. The 
police were notified and she was put to bed. A£. a result of the at­
tack, the witness was under the constant care of a physician and 
surgeon for several days. iler facial injuries were serious, required 
two operations, and on the date of the trial. December 2, 1942, she 
was undergoing treatment. :r.rrs. Poulter testified that she did not 
see the face of her assailant, but that she remembered his voice. 
When she attended the investiGation she identified the accused; "Just 
by his voice, the way his voice sounded. I don•t think I could ever 
forget it. I think as long as I live I will be able to recognize 
him" (R. 29-34, 38-40). 

- 3 -
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Officers Bauer and McCall or the police Department of the 
city of Calexico went to the home or :M["s. Lillian Poulter about 11 
p.m•• October 31, 1942. Mrs. Poulter we.sin bed - •in very ~ad shape". 
In-consequence of what was told them, the officers inmiedia.tely insti­
tuted a. search for her assailant. Later that night they went to 9th 
Street a.nd Imperial A.venue, the place or the attack as described by 
1Irs. Poulter, a.nd found at the south end of the billboard a. pair of 
glasses and a. cap, which were identified that night by Mrs. Poulter 
as her ·property. Describing the place where the attack occurred, 
officer Bauer said tlia.t it was near the end of a blind street -
rather dark. The signboard v.ras a.bout 20 feet high, 30 feet to· 40 
feet long, and was located approximately 5 feet fl"om the sidewalk 
(R. ~0-23, 26; Ex. A). 

4. For the defense the accused testified that he was a member 
of Headquarters Troop, 10th Cavalry, stationed a.t Camp Lockett, 
California. On October 31, 1942, he, Corporal·owsley. Private First 
Class George Pogue, and another soldier named Humphrey were in a 
truck transporting supplies from Cam~ Lockett to Camp Seeley. ()l. 

the way to Camp Seeley they met a civilinn at the Trading fost, 
from whom they bought a pint of whiskey. The civilian gave accused 
some dope - "one reefer". They stopped at Cameron's Corners and got 
another pint of "hundred proof11 whiskey, and stopped a.gain at Jachumba 
where they bot a. qua.rt of vrhiskey. A.rriving at Ce.mp Seeley they drank 
some beer. ,Accused and Private Pogue were given passes and went from 
Camp Seeley to El Centro, where they purchased another quart of whiskey. 
Accused remembered nothing from this last purchase of whiskey in El 
Centro until he awakened next morning at Camp Seeley (R. 47-49). 

On cross-exa...iinatLn, accused stated that he did not know 
how much he drank on October 31, 1942. That there were six in the 
party. t.:hen dri nl'..inf; alone he can drink a pint or two pints without 
losing control of his senses. He stated -

"'Uell, sir, I have never lost control of my senses, 
never before in my life and I have been using whiskey 
and smoking that stuff for a long time and I never before 
have been out of my head and get drunk and v;hen I gets 
drunk I go down like that. i2hen I went to calexico, some­
one carried me there. I never v,ent a.lone 11 (R. 50). 

1,.ccused stated that they left Camp Lockett a.bout 2 o'clock 
and arrived at Camp Seeley. about 62 miles a.way. around 4 or 4 115 
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. 
o'clock. He smoked a part of "the reefer" on the way to Camp Seeley, 
a.nd the rest of· it that night at Camp Seeley. On cross-examination 
he said he finished smoking "the reE;ifer" on the way from Camp Seeley 
to El Centro, taking it out of his breeches' pocket (R. 52, 61). 

He was accustomed :to smoking "reefera", but never smoked 
mare then one a day. One would put him out of .his head. He remembered 
assisting the mess sergeant in serving supper at Camp Seeley i'or a.bout 
16 soldiers, including 8 military policemen. He remembered leaving 
Camp Seeley·for El Centro, a di~tance of a.bout 8 miles, between 6,30 
and 7 o'clock. He remembered getting a.·quart of Five Crown whiskey at 
El Centro, whichwa.s pa.id for by Private Pogue, but he had no recollection 
of going to Calexico. Drinking whiskey and smoking Marijuana had never 
before caused accused to lose his memory (R. 51-57, 60, 66). 

5. The evidence shows that at the place and time allee;ed, Mrs. 
Lillian Poulter was the·victim of a violent and brutal assault; that 
her assailant threw one a.rm around her neck, the other one around her­
waist, dragged her beh.i.nd a signboard, tripped and forced her_ to the 
groUlld, tore the crotch out of.her pants, exposed his penis .which she 
felt against her leg, and told her to "open up". There can be no 
doubt that his assault was perpetrated w1 th th~ intention of having 
unlawful carnal knowledge of Mrs. Poulter by force and without her 
consent. It is equal!¥ clear that the attack was ma.de by the accused.· 
.His identity 1a established by the testimony of Mrs. Poulter a.nd of 
Private Firat Cl&sa George Pogue. Indeed the accused did not categorically 
deny guilt. Re testified that he. drank an excessive quantity of whiakey 
and smoked one "reefer" on the afternoon and evening of the attack, and 
as a result had ,no recollection of occurrences between his arrival in 
El Centro and his awalc:ening the next morning at Camp Seeley. In ad-
dition to the general rule of .law that voluntary drunkenness, whether 
caused by liquor or drugs, is ·not an axe.use for crime, the court was 
fully warranted in rejecting this testimo~ beoause of the statements 
of Privates First Class George Pogue and Robert Nunn, who testified 
that they were 'With the acouse·d shortly before and shortly after the 
attack, and that the accused appeared to be sober (R. ~11, 14, 19). 

6. The accused was tried for rape, in violation of the 92nd 
Article of Bllr• By exceptions and substi~utions the oourt found that 
accused did forcibly and feloniously, against her will, 11attempt to 
have carnal knowledge• of )lrs. Lillian Poulter. in vi<?lation of the 
96th Article ot war. The approved sentence was dishonorable di.a-

. charge, total forfeitures, and confinement at ha.rd labor for life at 
the United States Disciplinary Barracks, Fort Leavenwor_th. ~ansas. 
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The Manual for (:ourts-Martial states -

"An attempt to commit a crime is an a.ct done with 
the intent to commit that particular crime, and forming 
part of a series of acts which will apparently, if not 

. interrupted by circumstances independent of the doer's 
will, result in its actual commission. (Clark.)" (par. 
152c, u.c.M., 1928) •..... 

It ha.~ing been shown by the evidence that the accused 
forcibly and feloniously assaulted Mrs. Poulter with the intent to 
rape, under circumstances which necessarily involved an attempt to 
have 9arnal knowledge of her, it· follm~s that the evidence is legally 
sufficient to support the finding of ~ililty of an attempt to rape, in 
violation of the 96th .Article of wa.r. 

7. There is no maximum limit of punishment stated in the 
Executive Order for the offense of an attempt to commit rape (par. 
104c, u.c.~ .• 1928). The maximum penalty, howev~r, for the most 
closely related offense - assault with intent to commit rape - is 
dishonorable discharge, total forfeitures, and confinement at hard 
labor for 20 years. 

8. The court was legally constituted and had jurisdiction of 
the person and offense. No errors injuriously affecting the sub­
stantial rights of the accused were committed during the trial. The 
Boa.rd of Review holds the record of trial legally sufficient to sup­
port the findings of guilty, and legally sufficient to support only 
so much of the sentence as i:mrolves dishonorable discharge, total 
forfeitures, and ccnfine:ment at hard labor for 20 years. 
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.SPJGH 
CM 229156 1st Ind. 

War Department. J.A.G.O., MAR 1'3 1943 - To +.he Commanding General. 
Southern Land Frontier Sector, Western Defense ColllI!land, Camp Lockett, 
California. 

1. In the case of Private Charles Bradford (36014588), Headquarters 
Troop, 10th Cavalry, attention is invited to the foregoing holding by the 
Board of Review, which holding is hereby approved. I concur in the hold­
ing by the Board of Review, and for the reasons therein stated recommend 
that only so.much of the sentence be approved as involves dishonorable 
discharge,.forfeiture of all pay and allowances due or to become due, 
and confinement at hard labor for twenty years. Upon reduction of the 
term of confinement to twenty years you mll have e.uthori ty to. order the 
execution of the sentence. 

2. lllen copies of the published order in this case a.re forwarded 
to this office they should be accompanied by the foregoing holding and 
this indorsement. For-convenience of reference and to facilitate at­
taching copies of the published order to the record in this case, 
please place the file number of the record in brackets at the end of 
the published order as fo_.,~-4.. 

(CM 229156). ~~,·~~-.._, 

,' ~.c.~f(/
adier General, U. s. Army, 

The Judge Advocate General • 

.(~x-... :-~·; ·.\.,....... \•\ 
'( ..... ; i J. 
I\ .',~"z'••,· ·~ / 

D I • p A T C ""' E"'. D
WAAOE-"-·.•.- .. ,. ... ~ 

SEflVIC!ii; ,.,,.. ... H y 

J. A."-• 0. 
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WA?< LJU'Atc'UU!;NJ: 

Services of Supply 
In the Office of The Judge Advocate General' 

Washington, D. c. 

CM 229158 11 Jan 1943 

UNITES STATES ) WESTERN DEFENSE COWAND 
) 

v. ) Trial by G. c. Y., convened at 
) Presidio of San Francisco, 

Second Lieutenant lll.VID B. ) California, December 10, 1942. 
GOLD (0-1000020), Adjutant ) Dismissal and confinement for 
General's Department, ) two (2) years. 
Machine Records Unit. ) 

CHAR:iE I: "Violation of the 96th Article of War." 
Specification 1.-"In that Second Lieutenant David B. Gold, 

Machine Records Unit, Headquarters, Western Defense Command 
and Fourth Army, did, at San Francisco, California, on or about 
July 25, 1942, having access to a certain secret document relat­
ing to the national defense, to wit: an official code, contain­
ing code words designating certain geographical locations mater­
ial in the movement of troops and supplies, willfuli;y and unlaw­
fully- communicate the same to one Emita Sosa, a civilian not 
entitled to receive such infonnation, by stating to the said 
Emita Sosa, in substance, that * * * was designated by the code 
word * * *, the said information ooing a material part of said 
secret document." 

Specification 2.-"In that Second Lieutenant David B. Gold, 
Machine Records Unit,· Headquarters, Western Defense Ccmmand and 
Fourth Army, did, at San Francisco, California., on or about 
September 15, 1942, having access to a certain secret document 
relating to the national defense, to wits an official code con­
taining code words designating certain geographical locations 
material in the movement of troops_ and supplies, willfully- and 
unlawfully communicate the same to one Jacquelyn Sinclair, a 
civilian not-entitled to receive such information, by stating 
to the said Jacquelyn Sinclair, in substance, that * * * was 
designated by the code word***, the said information being 
a material part of _said secret document." 

Specification J.-"In that Second Lieutenant Oivid B. Gold, 
Machine Records Unit, Headquarters, Western ~fense Command and 
Fourth Army, did, at San Francisco, California, on or about 
June JO, 1942, wrongfully and unlawfully reproduce a material 
part of a secret document, containing code words designating 
certain geographical locations material in the movement of 
troops and su.pplies, without marking said reproduction 'SECRET'•" 

Specification 4.-"In that Second Lieutenant David B. Gold, 
.Machine Records Unit, Headquarters, Western Defense Command and 
Fourth Army, did, at San Francisco, California, wrongfully- and 
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unlawfully, carr;r upon his person during the period between 
June, 1942, and November 12, 1942, a paper upon which was re­
corded secret information, to wit: a list of code words desig­
nating certain geographical locations material in the movement 
of troops and supplies, in "'!'ords and figures as follows: 

* * * * * * Specification 5.-"In that Second Lieutenant Dayid B. Gold, 
Machine Records Unit, Headquarters, Western Defense Colll1118.nd and 
Fourth Army, did, at San Francisco, California, on or about Se~ 
tember 6, 1942, wrongfully and unlawfully, discuss with and reveal 
to one Mildred June Arana, a civilian not authorized to receive 
such information, in substance, that one Lieutenant * * *, Air 
Corps, did eml:ark for*** on the •u.s.s. ***',on or about 
September 3, 1942.~ 

Specification 6.-"In that Second Lieutenant David B. Gold, 
Machine Records Unit, Headquarters, Western Defense Command and 
Fourth Arm:,, having knowledge that a material part of a secret 
document containing code words designating certain geographical 
locations material in the movement of troops and supplies had 
been, on or about July 25, 1942, communicated to one Emita Sosa, 
a civilian not authorized to receive such information, did, then 
an:i thereafter, at San Francisco, California, wrongfully.and un­
lawfully fail and neglect.to report to the custodian of such 
secret document the fact that a material part of said document 
had ~en subjected to compromise." 

Specification ? .-"In that Seconc! Lieutenant David B. Gold, 
Machine Eecords Unit, Headquarters, Western Defense Canmand and 
Fourth Army, having knowledge that a material part of a secret 
document, containing code words designating certain geographical 
locations material in the movement of troops and supplies had 
been, on or about September 15, 1942, canrnunicated to one Jac­
quelyn Sinclair, a civilian not authorized to receive such info•._ 
mation, did, then and thereafter, at San.Francisco, California, 
wrongfully and unlawfully fail and neglect to report to the 
custodian of such secret document the f'act that a material part 
of said document had been subjected to compromise." 

CHAOOE'II1 "Violation of the .95th Article of War." 
Specification 1.-"In that Second Lieutenant lR.vid B. Gold, 

Machine Eecords Unit, Headquarters, Western D:lfense Camn.and and 
Fourth Arm.;r, did, at the Presidio of San Francisco, California, 
on or abou.t November 20, 1942, in his test:l.moIJY' before Lieutenant 
Colonel Francis B. Linehan, Inspector General's Department, an 
officer con:iucting an official investigation, testify under oath 
in relation to an alleged compranise of a secret document in 
which the word * * * was designated as the code word for * * *, 
in substance, as follows: 

(Question) Have you at any time communicated to 
any person not entitled to the in-; 
formation the word*** and con­
verting it into** *1 

(Answer) No, Sir. 

http:neglect.to
http:Colll1118.nd


(71)
which testimony was false and untrue and known by him to be 
false and untrue in that he, the said Second Lieutenant Gold, 
well knew that he had informed Emita Sosa and Jacquelyn Sin­
clair, each then being a civilian not authorized to receive 
said information., in substance, that the word*** was the 
official code designation for***·" 

Specification 2.-"In that Second Lieutenant Iavid B. Gold, 
Ma.chine Eecords Unit, Headquarters., Western Defense Canmand 
and Fourth Army, did, at the Presidio of San Francisco., Cali­
fornia., on or about November 28, 1942, in his testimony before 
Lieutenant Colonel Francis B. Linehan, Inspector General's 
Department, an officer conducting an official investigation, 
state under oath., that he, the said Second Lieutenant Gold, 
did not, on or about September 30, 1942, while acting as officer 
courier for the Machine Records Unit., ask to see the List of 
Code D:lsignators for the purpose of converting the code words 
* * *, * * * and * * *, the said code names appearing on a 
se~ret War Department radiogram., No. * * *, to their respective 

· geographical locations, or words to the same effect., which 
statement was false and untrue and known by him to be false . 
and untrue., in that, the said Second Lieutenant Gold, well 
knew that·he had, on or about September 30, 1942., while acting 
as officer courier for. said Machine Records Unit, ask Wa?Tant 
Officer (JO) Harrell R. Coffer, chief clerk of the Classified 
Records Section, Headquarters, Western Defense Comnand and 
Fourth~, to see the List of Code ~signators for the pur­
pose of converting the code words***,***, and·***, to 
their respective geographical locations." 

Spec.ification 3.-"In that Second Lieutenant D:l.vid B. Gold, 
Machine Records Unit, Headquarters, Western O!fense Command 
and Fourth A:rmy, did, at the Presidio of San Francisco, Cali­
fornia, on or abait November 28, 1942, in his testimony before 
Lieutenant Colonel Francia B. Linehan, Inspector General• s 
Department, an officer conducting an official investigation, 
state under oath, that he, the said Second Lieutenant Gold, 
did not, at the Classified Records Section, Headquarters, 
Western Defense Command and Fourth Armt, .on or about September 
30, 1942, see the classified Key List of Code Designators for 
Western North America, Pacific arrl East India Areas., or words 
to the same effect, which statement was false and untrue and 
known by him to be false and untrue, in that, the said Second 
Lieutenant Gold well knew that he did, at the Classified 'Re­
cords Section, fieadquarters, Western D3fense Canmand and Four.th 
Army, on or about September JO, 1942, see the Classified Key 
List of Code Designators for Western North America, Pacific and 
F.ast India Areas." 

(Opinion of the Board of Review is SECRET) 

(Sentence confirmed. G.C.M.O. 44, W.D. 18 Mar 1943) 
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U N I T E D S T A T E S ) 95TH INFAIJTRY DIVISION 
) 

v. ) Tri.al by a.c.u • ., convened at 
) Fort Sam Houston., Texas., Dec­

Second Lieutenant RODERICK ) ember 11, 1942. Dismissal. 
L. McNATT (0-462464), Cavalry,) 
95th Reconnaissance Troop. ) 

OPINION o:f the BOA.'/.D OF REVIE'wi 
CRESSON, SNAPP and LIPSCOI.iB, Judge Advocates. 

1. The record of trial in the case of the officer named above 
has been e.xam:Lned by the Board of Review and the Board submits this., 
its opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charges and Speci­
fications: 

CHARGE I: Violation of the . 96th Article of War. 

Specification l: In that Second Lieutenant Roderick 
L. McNatt, 95th Reconnaissance Troop, did, at 
Camp Swift, Texas, on or about November 26, 1942, 
take and wrongfully use a 1942 Oldsmobile Sedan, 
Motor number !461401, 1942 liichigan license, 
number LiNJ.176, the property of Captain Owens. 
Hendren, Medical Corps, 'Without the consent of 
the owner. 

Specification 2: In that Second Lieutenant Roderick 
L. McNatt, 95th Reconnaissance Troop, did, near Camp 
Swift, Texas, on or about November 27, 1942, vio­
late the speed laws of the State of Texas by driving 
at an excessive rate of speed, to wit: sixty miles 
per hour. 

CHARGE II: Violation of the 95th Article of War. 

Specification: In that Second Lieutenant Roderick 
L. llcNatt, 95th Reconnaissance Troop, did, at 

http:LIPSCOI.iB
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Camp Swift, Texas, on.or about November 27, 
1942, 'With intent to deceive Lieutenant Colonel 
H. E. Ihlenfeld, Inspector General's Depart­
ment, 95th Infantry Division, officially state· 
to the said officer, that an automobile which 
he had taken !or his own use was mistaken by 
him for another automobile which he had permis­
sion to use, which statement was known by the 
said Second Lieutenant Roderick L. McNatt to be 
untrue. 

The accused pleaded guiJ.t,y to and was found guilty.of all Charges and 
Specifications. ·He was sentenced to be dismissed the service. The 
reviewing authority approved the sentence and forwarded the record of 
trial for action under Article of War 48 • 

.3. The evidence for the prosecution shows that on November 26, 
1942, the accused took possession of a 1942 Oldsmobile Sedan, the 
property of Captain Owen s. Hendren, which ·was parked 'With a key in 
it near tho o1'.ficers 1 mess at Camp Swift,. Texas. Althoµgh the ac­
cused had no permission to use this automobile, he drove it to Austin, 
Texas. On the way to Austin, the accused invited Private Charles M. 
Cotter and three other soldiers whom he saw on the highway to ride 
with him. On the following day, at approximately 2 a.m. the accused, 
accompanied by the same soldiers, left Austin and returned to Camp 
Swift. Both on the way to Austin and on the return trip at night to 
Camp Swift, the accused drove the car at a speed in excess 0£60 miles 
per hour (R. 6:-9). · · 

When the accused entered the main gate at Camp Swi.rt, he was 
stopped by the milltary police who in.formed him that the car was stolen. 
Private Cotter then asked the ;lccused if the car was not his and he 
replied with the statement, "they say it.aint" (R. 9). 

Thereafter on the same day- the accused, a:f'ter having been 
warned of his rights, made a sworn statement before Lieutenant Colonel 
Ihlenfeld in which he stated that he had been given permission to drive 
the car-by an officer whom he did not know by name. Later, however, 
when confronted by that officer, the accused admitted that he had not 
had permission to use that officer's car or aey other car, and that 
he had taken the car which he had without 'the consent of anyone (R. ll-25) 

Subsequently the accused, after again having been warned 
. of his rights, made another sworn statement before Major Al.fred· w. 

Pierce in which he admitted that his .first statement to Lieutenant 
Colonel Ihlenfeld was. not true. The accused, in his statement to 
Major Pierce, asserted that he gave Lieutenant Colonel Ihlenfeld an 
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incorrect statement because he had given that type of statement to the 
sergeant at the gate upon h:i,s return to camp, and he knew that Lieutenant 
Colonel Ihlenfeld would have that statement (R. 26-29). 

4. The accused testified that he was 19 years of age and was com..: 
missioned a second lieutenant in the Army upon graduation from the New 
Mexico Y.ilitary Institute. On November 26, the accused desired to go 
to Austin because he w.ished to get married to a girl who lived there. 
When ho could not find soT!leone to talce him to Austin the accused pro­
ceeded to. take a 1942 Oldsmobile which was parked near the Medical 
Battalion Club and drove it to Austin. On the following day he drove 
this car back to Camp Swift. On both the trip to and from Austin the 
accused drove the car at an excessive rate of speed. When the accused 
returned to Camp Swift and was stopped at the main gate he told the 
sergeant there that the car he was driving belonged to a lieutenant in 
the medical battalion. 

The accused admitted that his first statement to Lieutenant 
Colonel Ihlenfeld 11was a falsehood11 • The accused explained his false 
stater.i.ent by say-ing, 

"*1:-* I was afraid to say anything else. I 
had made the statement to the Sgt. at the Main 
Gate and I knew Col. Ihlenfeld would have it~ · 
and I was afraid to say anything else" (R.J6J. 

The accused testified further that he had had one or two of the .Articles 
of 1far read to him but that he was not 11acquainted11 with the M;anual for 
Courts-Martial (R. 31-JS). 

5. Specification 1, Charge I, alleges that the accused, on November 
26, 1942, wrongfully took an automobile, the property of Captain Owen 
S. Hendren, without his consent. Both the plea of guilty by the accused 
as well as the evidence presented by the prosecution and by the defense 
fully sustain the findings of guilty of the offense alleged. 

Specification 2, Charge I, alleges that the accused did vio­
late the speed laws of the State of Texas on November 27, 1942, by · 
driving at an "excessive rate of speed, to wit: sixty miles perhour11 • 

The evidence presented both by the prosecution and by the accused, · 
shows that the accused, on the date alleged, drove an automobile in 
excess of 60 miles per hour upon the public highways of the State of 
Texas. In view of these facts and the State Law of Texas restricting 
the speed of automobiles to 55 miles per hour at nighttime (the accused 
returned to Camp Swift from Austin durine the night), it is clear that 
the accused violated the speed laws of the State of Texas (Art. 827 
~,sec. 8, Vernon's Annotated Penal Code of the State of Texas). It 
necessarily follows that the court's findings of guilty under this 
Specification a1-e sustained by the proof and that the offense is a 
clear violation of·the 96th Article of War. 

-3-
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The Specification of·Charge II alleges that the accused., 
vdth intent to deceive Lieutenant Colonel H. E. Ihlenfeld., officially 
stated to him that an automobile which he had taken for his own use 
was mistaken by him for another automobile.which he had permission to 
use, which statement was.known by the accused to be untrue. The plea 
of guilty as well as the uncontradicted evidence sustains the finding 
of guilty under this Specification. Furthenn0re, the making of a false 
official statement has repeatedly been held to involve such conduct as 
seriously compromises the 'Character and standing of an officer and 
~entleman and to constitute a violation of the 95:h Article of War 
(CM 217538., KellY; CM Z24049., Burnham; par. 151., M.C.M., 1928). 

6. The accused is 19 years of age. The records of the Office 
of The Adjutant General show that he was appointed second lieutenant., 
Cavalry., Reserve., while a student at the R.O.T.c • ., New Mexico ldlitary 
Institute., June 2., 1942; ordered to active duty June 3., 1942, and 
assigned to duty at the Cavalry Replacement Training Center. 

7. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused. were committed during 
the trial. In the opinion of the Board of Review the record of trial 
is legally sufficient to support the findings of guilty and the 
sentence and to warrant confirnation of the sentence. A sentence of 
dismissal is authorized upon conviction of a violation of the 96th 
Article of War and is mandatory upon c;onviction of the 95th Article of 
war. 

~*==2~ Judge Advocate. 

cbfn/"l~~. L~, Judge Advocate. 

~e~. Judge Advocate. 

-4-
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~ 1st Ind. 

War Department, J.A.G.o., JAN l 3 1943 - To the Secretary of war. 

1. Herewith transmitted for the action of the President are the 
record of trial .and the opinion of the Board o:r Review in the caae of 
Second Lieutenant Roderick L. McNatt (0-:462464), Cavalry. 

2. · I concur in the opinion of the Board of ·Review that the record 
of trial is legally sufficient to support the findings of guilty and 
the sentence, and legally sufficient to warrant confirmation thereof. 
Although the conduct of the accused in driving an automobile at an 
excessive rate of speed is a relatively minor offense, his conduct in 
taking an automobile without the consent of the owner, and in mald.ng a 
falee,.official statement concerning his right to use the car, are 
serious offenses·involving moral turpitude and show the accused to be 
unfit for the responsibility of an officer. I recommend, therefore, that 
the sentence of dismissal be confirmed and ordered executed. 

3. Inclosed herewith· are the draft of a letter for your signa­
ture, transmitting the record to the President for his action, and a 
form of Eicecutive action designed to carry into e:r:rect the foregoing 
recommendation. 

Myron c. Cramer, 
Major General, 

The Judge Advocate General. 

3 Incls 
Incl 1 - Record o:r trial 
Incl 2 - Draft ltr. for 

sig. Sec. o:f War 
Incl 3 - Form of Executive 

action 

{Sentence confirmed but in view of the youth of the officer and the 
fact that he co?Tected his false statement the following morning, 
execution thereof suspended. G.C.M.O. 51, 22 Mar 1943) 
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UN IT ED S ?ATES ) THIRD A!P FORCE. 
) 

v. ) Trial by G. c. M., convened at 
) Fart Knox., Kentucky., November 

Private PAUL c. MULOCK ) 16 and 17., 1942. Dishonorable 
(.36318150), 28th Obser­ ) discharge and confinement £or 
vation Squadron. ) thirteen (1.3) years. Discip­

) linary Barracks. 

REVIEW by the BOARD OF REVIEW 
HOOVER, COPP and ANDREWS., Judge Advocates. 

1. The · Board or Review has examined the record or trial in the 
case of the soldier named above. 

2. Accused was tried upon the following Charges and. Specifi­
cations a 

CHARGE I a Violation of tha 58th .t..rticle of war. 

Specification 1: In that Private Paul c. Mulock, 
28th O:>servation Squadron., Godman Field., Ft. 
Knox, Kentucky (then attached to Headquarters 
and Headquarters Squadron, ?3rd 0:>servation 
Group, GodJnan Field, Ft. Knox., Kentucky), did, 
at Godman F1.eld, Ft. Knox, Kentucky, on or about 
July 16,·1942, desert the service or the United 
States and did remain absent in desertion until 
he was apprehended at Rockford, Illinois., on or 
about September 3.,. 1942. 

Specification 21 In that Private Paul c. L..fulock, 
1 28th Observation Squadron., Godman Field., Ft. 

Knox., Kentucky., did., en route £ran Camp Grant., 
Illinois., to Fart Knox., Kentucky, on or about 
September 8., 1942., desert the service o£ the 
United States and did remain absent in desertion 
until he was apprehended at Aurora., Illinois., on 
or about October 9., 1942. 

CHARGE II: Violation or the 96th Article or war. 

Specification 1: In that Private Paul C. Mulock., 
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28th Ci)servation Squadron, Godman Field, Ft. 
Knox, Kentucky., did at Rockford., Illinois., on 
or about September .3., 1942., impersons.te a can­
missioned officer by wearing 2nd Lieutenant bars., 
silver 'Wings over his sh:ixt pocket., u.s. insignia 
on his right collar., Tdngs on his left collar, and. 
Warrant Officers insienia on his service cap., such 
conduct being to the prejudice of good order and 
military discipline~ 

Specification 2: In that Private Paul c. Mulock., 
28th Cbservation Squadron., Gedman Field., Ft. Knox, 
Kentucky.,.having received a lawful order from 
Major W. E. Donaldson., Adjutant., Headquarters 
Cmnp Grant., Illinois,; to Teport to the Commanding 
Officer, Gedman Field, Ft. Knox, Kentucky., the · 
said Major w. E. Donal.dson being in the execution 
of his office, did., at .Csmp Grant., Illinois., on or 
about September 8, 1942, fail to obey the same. 

He pleaded not guilty to Charge I and its Specifications and to Specifi,- . 
cation l., Charge II., and guilty to Charge II and Specification 2 there­
under. He was found guilty of the Charges and Specifications. Ev,idence 
of one previous conviction by summary court-martial for absence llithout 
leave in. violation of Article of Wer 61, was introduced. ·He was sentenced 
to dishonorable discharge, forfeiture of all pay and allowances due or to 
become due and conf'inement at hard labor for thll'teen years. The review­
ing authority approved the sentence., designated the United States Discip­
linary Barracks., Fort I:£avenworth., Kansas., as the place of confinement and 
fon-arded the record for action under Article of War 50i. 

. .3. The evidence shows that on July 16, 1942, at God.man Field; Fart 
Knox., Kentucky., accused.,· a. member of the 28th Cl>servation Squadron, Air 
Corps, attached to the ?Jrd Cbservation Group., absented himself' l'fi.thout 
leave (R. 7., S;·Exs. A., B). On July 17 he returned to the ?.3rd Cl>ser­
vation Group and askoc. for help in securing sane travel allowances and 
was sent to a chaplain (Ex. D). The chaplain secured a smal.l amount of 
money for him fran the ~ Ensrgency Relief (R. 22). Accused again dis­
appeared (Ex. D) and remained absent until apprehended by a member of the 
military police on September 3., 1942, while sitting with his lfi.fe in a 
stalled automobile on a street of Rockford, Illinois (R. 12., 13). At 
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the time o£ his apprehension he was wearing a pair 0£ khald. slacks, 
khaki colored shirt and .field jacket. He had small silver ldngs over 
his breast pocket, nu.s.n insignia and a small pair o£ wings with- pro­
peller on his collar, warrant o£ficerrs insignia on his service cap and 
gold bars on his shoulders (R. 13, 14). (Speci.fication l, Charge I; Speci­
fication 1, Charge II) • 

Accused was confined at Camp Grant, Illinois (R. 14). ()1 September 
7, 1.942, he reeeived orders issued by Headquarters Camp Grant directing 
him to proceed without delay to Fort Knox, Kentucky, and to report upon 
arrivaJ. to the commanding o£.ficer (Exs. G, H). Accused did not COI:lply 
with these orders (Ex. C) but absented himself without leave and re­
mained absent until ~pprehended by the civil police at Aurora, Illinois, 
on October 9, 1942. When apprehended he gave his name as Kenneth Mulberry. 
He was "Wearing civilian clothes. (R.,16) (Specification 21 Charge I; Speci­
fication 2, Charge II). 

L"l the course of the investigation o.f the charges, after his "rights" 
had been explained to him "in .fullit and without having been subjected to 
force or coercion (R. 9), accused made a statement 1'hich was reduced to 
1Vriting and signed by him (R. ll}. i'lithout objection that it was not 
voluntarily made, the statement was received in evidence (R. 10). In it 
accused denied any intent to desert and stated that his "'Whole idea was 
to get my wife settled financially *** and then to return". He l3tated 
he impersonated an officer but could give no reason for doing so. He 
failed to obey the order given him at Camp Grant. He had two children 
by a l'life 'Whom he had divorced. He aJ.so stated: 

"The chronological. chain of events in my case begins 
on July 15, 1942. I was paid on the 15th and left for 
Lexington, Kentucky, with ?our other soldiers to go sw.im­
ming and have a big time. On the evening o£ the 16th, :I 
brought the men back that were with me, and then r·mmt 
to Louisville to see my 'Wife. My' wife is twenty-two yea.rs 
old., four _months pregnant, and at that time was living on 

- Brook street in Louisville, Kentucky. I was and am the 
sole means of her support. On the night or July 17, 1942., 
I had the doctor .for nry wif'e., and he said the best thing 
.for her would be complete relaxation, since she was in a 
run-down condition. On the morning o£ July 18, 1942, I 
came back to Headquarters o£ the 73rd <;bservation Group 
o£ GQdman Field in order to collect some travel money 
that was due me. I came back !or two reasons I one was 
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to raise money for my wife. Thl:l second was to turn my­
self. in to the 73rd. ,However, the 1st sergeant, ai'ter 
telling me that I,was AWOL and that I should report to 
the Group CoDll!lander, ordered me to.go on KP until such 
time as the Group Commander was available. I reported 
to the Mess' Sergeant and then went to work t.r-Ji.ng to 
get this money that -was due me. · I finally managed to 
get a little money from the Enlisted Mens' Relief, and 
then I went back to Louisville and my wife. · 

:"Sundey my wife, ani I left for Dixon. ,We arrived 
at DiXon and stayed with friends of my wife. Later I left 
Di.ion and went to Rockfor_!, Illinois. During the time I 
was traveling I was in'unif'orm. I wore it in order to 
prevent the authorities from stopping me and asldng me 
for my registration card. I also wore it because it was 
improper to g~t out of uniform., I was arrested at Rock­
ford, Illinois, September 3, 1942, at·the Y.ishwaukee 
Street Auto Wreckers by an M.P. Sergeant. At that time, 
I was wearing the various insignia of an officer, as I 
have admitted aboveti. 

In regard, to :his subsequent actions he stated 1 
'! , 

"*** 1 

Iwas confined at the Guard House at Camp Grant, 
Illinois, for about three dey-s and then put on a train to 
cane b.ack here. I have already explained that I got off 
that train at Aurora, Illinois. She was stqing 1'ith , 
.friends and did not .have any money. My car was at Rock­
ford with my r...fe. At Aurora I got a job 'With an indi­
vidual whom I do not care to name. I made between $65 
and $70 a week. , I held this job for about three weeks. 
I was keeping my 'Wife in an apartment and 'l'Jearing part 
of my uniform 'while at work, but not all. At' the end or 
three weeks, a policeman came up and asked me where Ken 
:Uulberry w~ e.s I was walld.ng out of a door. I had been 
going under the name of Ken Mulb.ercy- and at that partic­
ular time was wearing civilian clothes. I told the police-

,man '1!rY' real identity, since I had known him ;for sixteen 
years, and they then took me to the city jail. In due 
course I was returned by the M. P. •s to Fart Knox. I 
went under an assumed name because too many people in 
Aurora knew I was in the army. I.had lived in Aurora 
for sixteen years. 
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. "I wish to state that the steps I took to avoid . 
arrest were taken because I intended to turn iey-self 
in ·eventually aniknew that it would go bad with me if 
I were returned involuntarily rather than voluntarily". 

lie further stated that he had had a slight concussion of the brain after 
finishing high school. (Ex. F) · 

Urs. Bettie Jane Mulock., "Wit'e o£ accused., testified for the defense 
that she was married on January 17~ 1942. She accanpanied accused to 
Chanute Field; Illinois., ldlere she was employed for two or three months 
while he was on duty at that field. (R. 25) Upon his transfer to Fort 
Knox., she came .with him and worked in the post cafeteria (R. · 26., 43). 
She became ill am about July., 1942., she and accused {R. 27) went to 
Louisville, Kentucky., and then to "Dixon" 'Where her parents were living 
(R. 26). Her parents r financial. affair1;1 were unsettled at that time., 
and accused provided 'her with the necessities o£ life ·ca. 27). 'While 
absent accused was employed (R. 30). He told Yd.tress that he would re-
turn to the Army (R. 30 31) whenever hel" parents should become able to · 
take care of her (R. 31). He did not return because -witness was unable . 
to work (R. JO). Mrs•.Mulock's. testimony -concerning her employment at 
Fort !'.nox was corroborated by another defense witness. A chaplain testi­
fied for the. defense that about July 18 he secured the financial. aid. (about· 
$1.0) for accused upon the latter's statement tha._t his wife was 111 (R. 22). 

Accused testified in substantial. accord with his statement to the in­
vestigating officer. About July 15., 1942., he received p~ in the sum of 
$53.20 (R. 32., 40). In expl~tion of_ his absence he testified: 

"one reason was I got tired doing K.P. work and all 
of that stuff and another reason was iey- ldfe., she was 
in Louisville all ·of the time and she would sit around 
there and do nothing and lay in bed. and feel miserable., 
so I just decided to leave here and go there and take 
her home and come back to the army then am aee if I 
could make out an allotment somehow so she could get 
the money so she would have financial help, so I could 
come here and go about m::, business in the army and let 
civilian life go for the time beingn (R. 43). 

Prior to absenting himself he had used his car, which he had owned about a 
year and :for which he had paid $65 (R. 38)., for his persone1 pleasure 
(R. 32) and to taxi soldiers between Godmml Field and Louisville (R. 32., 
38.,.40, 42). He wore the uniform o£ an officer (R. 36) "more so as 

-.5-



(84) 

camouflage" (R. 26) nas far as the military police.were concernvd in 
Rockford, Illinois" (R. 41). During his absencehia wife•s parents 
traveled from place to place (R. 37). He testifiedt 

"As fat as the army was concerned I wanted to 
cane back to the army but I didn•t see how I could 
possibly come back and leave my vd..fe there to starve 
to death or live on the mercy of somebody else" (R. 38). 

Accused had attended high school for four years and a business college • 
for two years. · In civil life he was a "flyer" (R. 43). ·While in the 
service he made no allotment for his wife because she was living with 
him (R. 40). 

4. The evidence establishes without disput~ that, as alleged in 
Specification 1, Charge I, accused ebsented himself without le ava at 
Godman rield on July 16, 1942, and remained absent until apprehended 
at Rockford; Illinois, on September 3, 1942. When apprehended he was 
impersonating an officer by wearing an officer•s insignia, as al.Jeged 
in Specification 1, Charge II. As alleged in Specification 2, Charge 
II, he was ordered to proceed fran Camp Grant, Illinois, to his proper 
station at Fort Knox., but failed to do so and again, on September 8., 
1942, as alleged in Specification 2, Charge I, absented himself 'Without 
leave en route and.remained absent until apµ-ehended at Aurora, Illinois, 
on October 9, 1942. '\\'hen apprehended the second. t:L'ne he was dressed in 
civilian. clothes and gave a fictj_tious naioo. He was employed-during his 
absences. Accused contended that he did not intend to desert but intend-
ed to remain absent only until he could make provision for his wife. There 
was, however, ample basis in the evidence for an inference by the court that 
during each period of his absence he did not intend to return to his place 
of duty or to the service. 

5. The charge sheet shows that accused is 24 years of age. He enlist­
ed February lJ, 1942. He previously served about two years am seven months 
as a member of the National G'..lard. 

6. The r,ourt was legally constituted. No errors injuriously affecting 
the substantial rights of: a.ccused were committed during the trial. The Board 
of Review is of the opinion that the record of trial. is legally sufficient to 
sup~ort the findine~ and eentence. 
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14TH ARMORED DIVISION 
UNITED STATES ) 

) Trial by G. c. M., convened at 
. v. ) Camp Chaffee, Arkansas, December 

) 9, 1942. 1)ism1ssal. 
second Lieutenant WILLIAM ) 
M. GRIFFIN (0-1104184), ) 
Corps of Engineers. ) 

OPINION or the BOARD OF REVIEW 
COPP, HILL and ANDREWS, Judge Advocates. 

l. The record or trial 1n the case of the officer named above has 
been examined by the Board of Review and the Board submits this, its 
opinion, to The Judge Advocate General. 

2. Accused was tried upon the .following Charge and Speci.fications: 

CHARGE1 Violation o.f the 95th Article o.f War. 

Specification 11 In that Second Lieutenant William 
M. Griffin, 125th ,Armored Engineer Battalion, was, 
at Camp Chaffee, Arkansas, on or about November 
22, 1942, drunk and disorderly in camp. 

Specification 2 a In that Second Lieutenant William / 

M. Grif£in, 125th Azmored Engineer Battalion, did, 
at Camp Chaffee, .Arkansas, on or about November 22, 
1942, assault Technician Fourth Grade Conrad c. 
Iber, 154th .Armored Signal Company, a sentinel in 
the execution or his duty, with a pocket kni1'e. 

He pleaded not guilty to the Specifications and not guilty to the Charge 
"but guilty o.f a violation of the 96th .Article of War" (R. 5). The court 
announced that it construed the plea to the Charge "as a contradictory 
plea• (R. 6) and proceeded with the trial as if accused had pleaded not 
guilty to the Charge and Specifications. He was .found guilty o.f the Charge 
and Specifications. No evidence o.f previous convictions 1'aS introduced. 
He Tfas sentenced to be dismissed the service. The reviewing authority ap­
proved the sentence and .forwarded t~ record .for action under Article o.f 
War 48. 
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.3. The evidence shows that on Novelli:>er 22, 1942, accused was a 
member o.t' the 125th Armored Engineer Battalion., stationed at Camp 
Chaffee., Arkansas (R. 29). At about la55 a.m. on this date Technician 
4th Grade Conrad c. Iber, 154th Armored Signal Company., who was march­
ing post'as a sentinel in his company area, saw accused e.pp:-oaching 
him. Iber was unarmed except for a small wooden club (R. 9). \llhen ac­
cused had reached a point about 12 feet distant Iber ordered him to 
halt (R. 7., 8) but he did not obey and nwaJ.ked into" Iber (R. 8) •. Ac­
cused ~ked, n •By" what authority do yC1U. halt me?"' and Iber replied.,
"'I halt you by m::, authority as a guard in this compaey- area'"• (R. 8) 
Iber testified, 

"accused called me a number o.t' names, including a 
•gun-shy bastard.•, and in general he attempted to 
bemean me., and he ma.de such ~tatements as •I 
shouldn't even· be allowed to talk to him•, and 
statements o.t' that sort". 

Iber al.so testified that at one time accused said, ••tuck you•n. (R. 8) 
Iber recognized accused as a commissioned o.t'ficer and resumed walking his 
post (R. 8). Accused remarked that he was going to walk guard with Iber 
and followed the sentinel "for some distance" (R. 8), then turned and 1'8nt 
toward an unused mess hall (R. 8, 9). Iber testified, 

"He mounted the stairs, and _!.he first tried the lmob 
and it didn•t open, so .he tried pulling violently on 
the door, an:l it didn • t open, and he hammered a few 
times, and kicked a few times, and at that time I 
went back toward the mess hall. and told him to stop 
it or I was going to call the Sergeant o.t' the Guard". 

Accused came down the steps of the mess ball toward the sentinel and told 
him to c a.1.1 the sergeant of the guard. (R. 9) Iber did not do so and ac­
cused drew a knife from his pocket, opened the knife (R. 10)., waved the 
knife about (R. 15)., got behind Iber and told him to "march over and re­
port him to the Sergeant o.t' the Guard" (R. 10). The knife had a blade 
about three inches in length (Ex • .3). Accused told Iber he would "slit• 
his coat. Iber testified that he saw the knii'e flash and •naturally 
assumed I might be slit a little myself". (R. 10) He complied with ac­
cused• s instructions and walked directly (R. l.3) ahead of him for sane 
.30 paces (R. 10., ll, 14). Iber then took a quick step ahead and to the 
side., seized accused•s arm and told accused to put the knife away. Accused 
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canplied. The sentinel then walked in· the direction o£ the crderly room, 
followed by accused. Upon reaching the orderly room accused 1'orbade the · 
sentinel to call tm sergeant o£ the guard and drew his kni!e 11gain. 
Iber seized accused• s arm, prevented him .f'ran opening the knit'e, removed 
his glasses and threw him down. Iber threatened to break accused's arm 
it' he did not release the kni1'e, but accused did not release it and Iber 
called the sergeant o£ the guard. (R. 11) · 

In response to the call, the sergeant o£ the guard, Technical SergeBD:t 
John M. England, 154th Signal Compan;y, came to the scene and after telling 
accused to give up the lcnif'e took it i'ran him by force (R. 12, 16) • .A.c­
cused arose and put on an enlisted man•s c_ap belonging to England. He 
kept the cap on his head i'or 20 to 30 minutes. (R. 18, 21.) 'While stand­
ing about a.nd "mumbling" he removed his bars !ran his shoulders, threw 
them on the growid (R. 18,· 2l) and said to Iber and England, "'I am no 
better than you are'" (R. 18). At about the sane t.ime he called the um 
"sons o£ bitches" and •gun-shy bastards" and used other pro!ane epithets 
(R. 17). Accused was taken into the crderl.y roan shortly after 2 a.m., 
and kept there until about 4 a.m. (R. 18). While there he "mumbled" 
words ·such as "'Hello men'" and "'What d•ya say, men•n (R. 21). His 
speech ns disconnected (R. 18) and incoherent (R. 21; Ex. 2). 

Iber and England each testii'ied that he detected the odor o£ alcohol 
on the breath of accused (R. 10, 18) and that he believed accused was · 
drunk (R. 121 18). Iber testi.!ied that accused•s speech 1l8S "uncertain" 
but that he did not stagger (R. 10). England testified that accused•s 
speech was "irrational; very thick• (R. 17). Second Lieutenants Robert 
A. Crockett and John R. Perrin, Signal Corps, each testified that he saw 
accused T,hile in the orderly roan and observed that his speech was some­
what incoherent. Both believed he was drunk. (R. 21, 22; Ex. 2) Second 
Lieutenant Marvin E. Parsons, Infantry, 'Who saw accused in the orderly 
room, testified that his nspeech. was thick" and that wiiness believed he 
was drunk (R. 23). 

Upon investigation of the charges, after he had been told that he 
could remain silent and that llhatever he said might be used against him 
(R. 26), accused stated: · 

ntn November 21, 1942, I had returned from a 
two-day bivouac. I started drinking in nr:, room at 
2230 P.M. on that afternoon. I drank approximately 
all o1' two-.fifths o£ rum 1'rom that time until 9 200 
P.M. Lieutenant Thomas 1.icGurrin and I had dates in 
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Barling at 9 i30, but when we stopped there 'W8 

were not able to locate them. We went on to Fort 
Smith by bus.. Lieutenant McGurrin called tb:l girls 
ro.th mom w had dates, and I decided that I did 
not want my date, so I left him at the phone and 
went to the Goldman Hotel. I went to the room of 
Lieutenant DeWitt and started to drink. This was 
about 10:45 P.M. or a little later. I stayed 1n 
his roan drinking for quite a llhile. I do not re­
member leaving the hotel, but he tells me I left 
about 1:15 A.M. I do not remember coming to camp 
or a.izything else after being in the hotel room un­
til I remember being in an orderly room some place. 
It turned out to be the orderly room of the 154th 
Signal Company. After that I -began to get sober, 
and remember going to nzy- quarters and going to 
bed" (Ex. 4). 

Major.John R. Jannarone, 125th Armored Engineer Battalion, executive 
officer of the battalion, testified that he considered accused above 
average in efficiency and that he was "generally regarded as being ta 
ball of fire• if I may say son. He was dependable and secured excellent 
results when ttgiven a job to don. Witness deemed him "of considerable 
value to the service" when exercising supervision over enlisted men· in 
the field. Witness expressed the opinion that accused should be retained 
in the service notwithstanding 11the current difficulty". (R. 28) Major 
Dean E. Swift, 125th Armored Engineer Battalion, accused•s battalion can-­
mender, testified that accused was above average in efficiency, with en­
ergy, initiative and ability - 'ffllien he is in the field he can b;e given 
a job and be depended upon to carry it out" (R. 29). Witness believed 
accused had "distinct value to the service, as an officer" and recom­
merxied that "he be retained" (P.. 30). 

Accused declined to testify or make an unsworn statement. 

4. The evicience clearly shows that accused was drunk at the place 
and time alleged. He had the odor of liquor on his breath. His speech 
and behavior were abnormal. Officers and enlisted men lVho observed him 
believed he was drunk. He stated that he had been drinking heavily and 
did not recall what occurred. While so drunk he walked into a sentinel, 
drew and presented a pocket knife under such circumstances that his acts 
amounted to an assault upon the sentinel, and threatened to cut the 
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se.ntinel•::i coat. He addressed argumantative, vulgar, demeaning and in­
timidating remarks to the sentinel and vulgar and demeaning remarks to 
other enlisted men., tried improperly to enter a public building and 
with a drawn knife compelled the sentinel to walk before him. His be­
havior was such that members of the guard had to overpower him and take 
the knife fran his hand. Accused's drunkenness was gross and his in­
decorum and lawlessness were conspicuous and of a disgraceful nature. 
His conduct was unbecoming an officer and a gentleman ldthin tre mean­
ing of Article of War 95. 

5. War Department records show that accused is 32 years of age. 
He attended college for four yea.rs. He enlisted in the Arm:, on January 
4., 1942., attended officers' candidate school at Fort Belvoir, Virginia, 
and was commissioned a second lieutenant, Army af the United states, on 
September JO, 1942. 

6. The court was legally constituted. No errors injuriously affect­
ing the! substantiaJ. rights of accused -were committed during the trial. The 
Board af Review is of the opinion that the record of trial is legally suf­
ficient to support the findings and sentence and to warrant confinnation 
thereaf. DisndssaJ. is mandatory upon conviction af violation of Article 
of War 95. 

~,, Ju:ige Advocate. 

Judge Advocate. 

f(. ~ , Judge Advocate. 

' , 

. 
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1st Ind. 

War DepLrtment, J.A.G.O., - To the Secretary oi war.
FEB t , 1943 

l. Here?lith transmitted for the action o£ the President are the 
record of trial and the opinion of the Board of Review in the·case·of 
secondUeutenant William. M. Griffin (0-1104184) 1 Corps of Engineers. 

2. I· concur in the opinion of the Board o£ Review that the record 
.Jf trial is legally sufficient to support the findings and sentence and 
to warrant conf'innation thereof. Accuaed entered his camp late at night 
in a drunken condition, addressed vulgar, demeaning and intimidating re­
merks to a sentinel, attempted·improperly to enter a public building, 
drew a heavy pocketknife and by an offer of violence therewith assault­
ed {but did not strike or cut) the sentinel. He so conducted himself 
that it was necessary for enlisted men .to overpower and disarm him. 
He was sentenced to dismissal. · There was testimony to the. effect that 
accused had previously performed his duties in a very creditable man­
ner. The sentence is appropriate but in view of the probability that 
accused is capLble. o£ further valuable service I believe the sentence 
need not be executed at this time. I recommend that the sentence be 
confirmed but suspended during the pleasure of the President • 

.'.3. Inclosed are a draft of a letter for your signature transmit­
ting the record to the President for his action and a form of Executive 
action designed to carry into effect the recommendation hereinabove made, 
should such action meet with ap 

igadier 
,7

Ge
[~!~'

neral, u. s. A:rrrv, 
Acting The Judge Advocate General • 

.'.3 Incls. 
Incl.l-Record of trial. 
Incl.2-Draft of let. for 

sig.. sec. of War. 
Incl • .3-Form of action.' 

(Sentence confirmed but execution suspended. o.c.:u:.o. Jl; 10 Mar 1943) 
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UN'ITED STATES ) NINTH SERVICE COMl(A.lID 
) 

v. ) Trial by G.C.M., convened at 
) Vancouver Barracks, Washington, 

Second Lieutenant GEORGE E. ) November 16, 1942. Dismias&l 
SMITH ( 0-304220), _Infantry. ) · and conf'i nement tor :two (2) . 

. ) years. Disciplinary :Barracks. 

OPINION o£ the BOW> OF REVIEW . 
HILL, LYON and SARGENX, Judge Advocates 

l. The Board ot Review ha~ examined. the record. ot- trial in the· 
case of the officer named above e.nd subnits thie, its opinion to-The 
Judge Advocate General•. 

·· 2.. The accused waa tried upon the tollowi.Dg Charges &Jld Speci•. 
ticationsa 

CH.ARGE Ia Violation or the Slit .Article or War. 

· Speoirioation: ln tha:t 2nd Lieutenant George E. Smith, 
Inf'antry-Reaerve,'did;"without proper leave, ab­
aent himself from his proper atati'on at. Barnes 
General Rocspital, Vancouver, Washington, trom 
about May l, 1942 to about Augu1t·4,·1942 •. 

CHARGE Ila . Violation of the 95th A.rtiel_e ot war. 

Specification la In that 2nd Lieutenant George E •. 
Smith, Inf'antry..Reaerve, did, at .Vancouver 
Barracks, W&shington, on or a.bout .April 29, 1942, 
w1th intent to defraud, wrongtul~ and, unlawtulq 
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make an:l utter to the Post Exchange, Vancouver 
Barracks, Washington, a certain check, ·in words 

· and figures as follows, to wit a 

96-338 Pendleton Bl".anch 96-338 
The First National Bank or Portland 
Pendleton. Oregon ~/29 1942 No.112 

PAY TO THE 
ORDER OF Post Exchange $25.00 
Twenty-five and no/100 ------------------------- Dollars 

George E. Smith 
2nd Lt. Ord Dept.- u.o.D. Hermiston.ere. 

and by means thereof,, did fraudulently· obtain from 
the Post Exchange, Vancouver Barracks, YJashington, 
Twenty Five Dollars ($25.00) in cash~ he the said 
George E. Smith, then well knowing that 

0

he did not 
have and not intending that he should ~ve suffi­
cient funds in the Pendleton Branch, The First. 
National Bank of Portland, .for the payment of said 
·check. 

Specification 2a In that 2nd.Lt. George E. Smith, 
Infantry-Reserve,·did,, at Fort Lewis, Washington, 
on or about July 7. 1942, with intent to defraud, 
wrongfully and unlawfully make and utter to the 
Post Exchange, Fort Lewis, Washington, a. certa.in 
check, in words and figures as follows, to wita 

Pendleton, Ore 
Seattle, •shington 7/7 1942 

First Nat•l B~ of Portland Sea~~le 
(Insert name of Bank) 

Pendleton, Qre. · Brano~ 
(If drawn on a branch insert nams of branch) 

PAY TO Cash Or Order $10.00 
Ten and no/loo ----------------------------------Dollars 
Lt. Ord Depot 
Hermiston, Ore Geo. E. Smith 

(Said check being a counter check) 

and by means t.~ereof, did fraudulently obtain f'rom 

- 2 -
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the Poat Exchange, Fort Lewis, W&shington. Ten 
Dollars (tlo.oo), 1n cash, he the said 2nd Lieu­
tenant George ~ Smith, then well knowiilg that 
he did not have and not intending that he should 
have sufficient f'unds in the Pendleton Branch o£ 
the First National Ba.nlc ,:,t Portland tor the pay­
ment o£ eaid check:. 

Specification 3 a In that 2nd Lieutenant George E. 
Smith, Infantry-Reserve, did• at Fort Lewis, 
\'fa.shiDgton, on or about July 10, 1942, with in­
tent to defraud, wrongfully and unla.wtully make 
and utter to the Post Exchange, Fort Lewis, 
Jlashington, a certa.1.n check, in words and figures 
as follows, to wit 1 

Pendleton, Ore 
Sea\~ler-Wa•fti:ag\ea 7/10 1942 

FIRST NATIONAL BANK OF PORTLA.ND Sea~Ue 
(Insert name of Bank:) 

Pendleton Branch 
(If' drawn on a branch insert name of branch) 

PAY TO ·· . . .Ce.sh Or Order i2e55 

Two and 55/100 --------------------------~------ Dollars 

Lt•• Ord, Depot, . . 
Hermiston, Ore (Said check being a counter check) Geo.E.Smith 

and by means thereof, did fraudulentl;r obtain from 
·the Post Eicchange, Fort Lewis, Washington, merchandise 
to the value. of rwo· Dollars and Fifty-five cents 
(J2.55), he the said 2nd Lieutenant George E. Smith, 
then wll knowing that he did not have and not in­
tending that he should have sufficient funds in the 
Pendleton Branch ot the First National Bank af 
Portland tor the payment. of said check. 

Specification 41 In that 2nd Lieutenant George E. 
Smith, Infantry-Reserve, did, at Fort Worden, 
llllLahington, on or about July 7, 1942, rlth in­
tent to defraµd, wrongfully and unlawfully make 
and utter to the Post Exchange, Fort Worden, 
Washington, a certain check, in words and· figures 
as i'ollOW"s, to wits 
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Pendleton, Ore 
Sea~~le7-~aelti::ag~en 7/7 1942 

FIRST NATIONAL BANK OF PORTLILND Sea~~le 
(Insert name of B8llk) 

Pendleton, Ore Branch 
(If drawn on a branch insert name of branch) 

PAY TO Cash Or Order $2'5.00 
Twenty-Five and no/100 --------------------------Dollars 
Lt., Umatilla Ord Depot 
Hermiston, Ore (Said check being a counter check)Geo.E.Smith 

and by means thereof, did fraudulently obtain £ran 
the Post Exchange, Fort Worden, Washington, Twenty-
five Dollars ($25.00), in cash, he the said 2nd 
Ueutenant Georee E. Smith, then well knowing that 
he did not have. and not intending that he should 
have sufficient funds in th$ Pendleton'Branch of 
the First National Ba.Ilk of Portland for the pay-
m~nt of said check. 

Specification 5: In that 2nd Lieutenant George E. 
Smith, Infantry-Reserve, did, at Fort Worden, 
Washington, on or about July 11, 1942, with in­
tent to defraud, wrongfully and unlawfully make 
and utter to the Post .Exchange, Fort tl:>rden, 

/Washington, a certain check, in words and figures 
as follows, to wita 

Pendleton, Ore 
Bea~~le,-.¥aeBi:ag~en 7/11 1942 

FIRST NATIONAL BANK OF PORTLA.ND Sea~~le 
(Insert name of bank) 

Pendleton Branch 
(If drawn on a branch insert name of branch) 

PAY TO Gash Or Order $25.00 
Twenty-five and no/100 ------------------------- Dollars 

Lt., Ord. Depot 
Hermiston, Ore (Said check being a counter check) Geo.E.Smith 

and by means thereof, did fraudulently obtain from 
the Post Exchange, l!'ort Worden, Washington, Twenty-
five dollars (;25.00), in c~sh, he the said 2nd 
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Lieutenant George· E. Smith,. then well knowing 
that he did not have and not intendin& that he 
should have sufficient funds in the Pendleton 
Branch of the First National Bank of Portland 
£or the payment of said check. 

Specification 61 In that· 2nd Lieutenant George E. 
Smith, Infantry-Reserve, did, at Fort Lewis, 
Washington, on or about July 10, 1942, with in­
tent to defraud, wro.ngfully and unlawfully make 
and utter to the Fort Lewis Branch, National 
Bank or W-ashington, a certain check, in words 
and figures as follows,to vlita 

Pendleton, Ore 
~eeir4'~ler-wae~ng~en 1/10 1942 

FIRST NA.TIONAL BANK OF PORTLA.ND Sea~~le 

Pendleton Branch 
(If drawn on a branch insert name of branch) 

PAY TO Cash Or Order $10.00 

Ten and no/100 ------------------------------ Dollars 

Lt., Ord. Depot 
Hermiston, Ql-e Geo. E. Smith 

( Said check being a counter check) 

Specification 7a In that .2nd Lieutenant George E. 
Smith, Infantry-Reserve, did, at Fort Lewis, 
Washington, on or about July 13, 1942, with in­
tent to defraud, wrongfully and unlawf'ully make 
and utter to the Fort Lewis Branch, National 
Bank of Washington, a certain check, in words 
and figures as follows, to wita 

- 5 -
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Pendleton Oregon 
Wa&.iu:~;,en. 7/13 1942 

FIRST H.A.T.' L BANK OF PORTLAND Pendleton., Ore 
(Fill in name of Bank) (City) Branch 

PAY TO Ce.sh Or Bearer $15.00 
Fifteen and no/100 ------------------------·--- Dolle.rs 

· Lt. Ord. Depo :. 
Renniston, Ore (Se.id check· being a counter check)Geo.E.Srr4th 

and by means thereof, did fraudulently obtain from 
the Fort Lewis Branch," Nation.al Bank of Washington, 
Fif'teetl. Dollars (il5.00), in cash, he the said 2nd 
Lieutenant George E. Smith, then woll knowing that 
he did not have. and not intending that he should 
have sufficient funds in the Pendleton Branch of 
the First National Bank of Portland for the payment 
of said check. 

He pleaded not guilty to and was found guilty of all C!µi.rges and Speci­
fice.tions. He was sentenced to be dismiss.ad the service and to be con­
fined at hard labor for two years. The reviewing authority approved 
the sentence, designated the United States Disciplinary Barracks, Fort 
Leavenworth, Kansas, as the place of confinement, and forwarded thP 
record of trial for action under the 48th Article of,War. 

. 
3. The evidence for the prosecution is substantially as follows: 

a. Charge I: The accused, a patient at the Barnes Genera) 
Hospital, Vancouver, ·washington, absented himself without leave at 
8 :15 e..m. on Wi.ay l, 1942. Re was apprehended at the Center Hotel, 
Salem, Oregon, August 4, 1942 (R. 11-16; Ex. l). 

b. Charge Ila The ·accused, on .A.pril 10, 1942, opened a 
new account in the Pendleton Branch of the First Nation.al Be.Ilk; ot 
Portland by a deposit of $100, and executed a signature ce.rd in the. 
presence of James Campbell, new account teller. The balance in the 
accoUIIt was $16.05 on Jpril 26, was reduced to $11.05 on .April 30, to 
an overdraft of 03.95 on May l, and so remained until the deposit of 
$192.17 on May 5, 1942. That deposit was the only deposit made by ac­
cused after the deposit of $100 which opened the account. The account 
ag~in became overdrawn on June 4, 1942, in the amount of jl.93, and 
the overdraft increased to ~12.39 o:a. June 12, 1942. iihen no action 
was ta.ken upon notification sent to accused by mail to the ad.dress on 

- 6 -

http:Nation.al
http:dismiss.ad
http:Nation.al
http:Dolle.rs


(97) 

his signature card_. Umatilla Ordnance Depot, Hermiston, Oregon, the 
account was balanced by a deposit of that amount by the bank, and 
the account closed on June 18, 1942, and remained closed (a; 18-22; 
Ex. 2, 3). . 

The checks described in Specifications i to 7 were, with the 
consent or the defense, received in evidence as Exhibits 4 to 10, 
respectiv~ly (R. 24-25). 

On jlpril 2.9, 1942', the chec\( for $25 (Ex. 4; Spec. l), was 
cashed by the yancouver Barracks Exchange. The check was returned by 
the bank unpaid. The 9xchange has not ·been reimbursed for the amount 
of that check (R•. 30-31). 

In July 1942, the check for $10 (Ex. 5; Spec. 2), was cashed 
ln the main store ot the Fort Iawis Exchange, and the cheek for $2.25 
(Ex. 61 Spee. 3), was received in payment tor merchandise in the cloth­
ing store. Both checks were returned unpaid by the bank - Exhibit 5 
on July 17, e.ud Exhibit 6 on July 22. The exch~e has not been re­
imbursed for the amount of those checks (R. 31-34). 

The Fort Worden Exchange cashed for accused tvro checks in the 
amount of $25 ea.eh, on July 7, 1942, and on July ll, 1942, respeetivel) 
(Ex. 7; Spec. 4; Ex• 8; Spec. 5). The first check (Ex. 7, Spec. 4), was 
signed by accused in the presence of the assistant cashier of the ex­
change. Both checks were returned by the bank with the notation •.itccount 
Closed". The ex~e..nge has not bee:c. reimbursed for the amount of the 
checks (R~ 34-37; Exs. 7, 8). 

· The Fort Lewis Branch, .National Bank of Washington, cashed the 
check for $10 (Ex. 9; Spec. 6), on July 10, 1942, and the check for 
$15 (.Ex. 10; Spec. 7), on July 13, 1942. Both checks were returned 
marked 9 ,Aecount Closed". The bank has not been reimbursed for the 

. amount of these checks (R. 35-38; .Exs. 11, 12). 

Stanley MacDonald, Superintendent of the Multnomah County 
Bureau of Criminal Identification at :Portland, Oregon, was qualified 
as a handwriting expert, and testified that the signature on the 
bank signature card of accused (Ex. 2), and the signature upon each 
of the seven oheeks (E:cs. 4-10,inol.; Specs.l-7), were in the hand­
Vll'iting of the same person, Re testified further that there was no 
tremor in any or the signatures shown on these exhibits (R. 23-29): 

4. In opening the case of the defense, counsel stated that 1 t 
wa.s intended 
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•• • • to establUh. not that the accused is an i·nse.ne 
JDan. but it shAl.l be·our attempt to establish that he.is 
constitutionally psychopathic•.subject at times to de­
pression. which. in turn, ha.sled to excessive use of 

. alcohol.· which. in turn renders the man incapa.ble of 
realizing the consequences of what· he has done or said" 
(R. 39). 

Upon offer o£ the defense. there was received in evidence 
a "true copy• of.the proceedings of a board or o.ff'ioers known as the 
Neuropsychiatric Board. convened at Barnes General Hospital. Vancouver. 
wa.shington, in the case of the accused. The report of the board stated 
in parti · 

·•1. FIN0INGS1 
a. Diagnosisa Constitutional psychopathic 

state, inadequate personality. 
*. • * 

c. Th.at this officer has not been at any time 
psychotic, either'at the time of the examina­
tion or at the time of commission of the 
alleged offenses. 

"2. RECOWEND.A.TIONSa 
a. That this officer be returned to the custody 

of the military authorities to stand trial 
for his alleged offenses" (R. 40;· Ex. 13). 

The accused testif'ied that be wa.s called from Govermuent em­
ployment on .coDStruotion work on a Tm: project ·in Chattanooga. Tennessee·, 
to active duty on Maroh.17, 1942, ordered to Charlotte. North Ce.roll?18.. 
for tina.l type physical examination, and th9noe, if qualified, t·o 
Aberdeen Proving Ground, Yaryland. Rechecks ·or blood pressure and 
urinalysis were made for four or five st1.ooessive days duriDg his. examina­
tion. Re was told to go on to Aberdeen. and believed that he pa&sed 
the examination. About a. week la.ter ·he was sent to .the UU.tilla 
Ordnance Depot at Hermiston. Oregon, where, a.tter about two weeks, his 
camnanding officer told him he was physically disqualified, and that his 
resignation would be a.coepted on that basis. Thia wa.s a distinct shock, 
a.s he thought he had pa.ssed and had ma.de plans to bring his family to 
Hermiston, The fact that his crnnrnanding officer thought it would be 
useless to appeal was very discouraging, but as he wanted to stay in 
the .Army as a career he decided to appeal. In about two weeks he we.a 
ordered to Barnes General Hospital, Va.noouver, tor examination. l>\u'ing 
the interval he was greatly depressed bees.use he did not know just what 
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the future held. He drank excessively at Hermiston for a week or so 
before he arrived at the hospital on April 29th. A preliminary exemina­
tion when he entered the nospital showed that his blood pressure was 
high and he was instructed to be present for examination the following_ 
morning. His request for permission to spend the night in Portland 
wa.s granted~ He was further depressed by the statement ths.t his blood 
pressure wa.s still high, and got something to drink:. He left the 
hospical on May 1, went to Portland, where he stayed .from two to four 
weeks, to Seattle, Spokane, Tacoma, and arrived in Salem a. f'evr days 
before he was apprehended on .Allgust 4, 1942~ He kept drinking and 
staying under the influence of alcohol, c ontiwed drinking until ap­
prehended, a,nd did not realize at ali what he was doing. He had been 
drinking to excess since 1933, when ·he was disappointed and discouraged 
"in what happened after he got out of school". He was not drunk all 
the time during the period following 19~3. but he started drinking 
after disappointments in that period. l'lh.en something happened which 
went against his wishes 1 it would give him a. feeling of depression and 
he would resort to drinking. When he left the hospital he intended to 
return, but his depression and the liquor ea.used him not to realize 
the consequences of what he was doing. He was under the influence of' 
liquor every day. There was no time· during the three months period 
of absence that he did not drink excessively. He did not recall writing 
to his .family during the perbd, although he ordinarily would do so 
daily (R. 41-50, 56, 59)! 

1'.he accused opened an account with the First National Bank 
of Portland, Pendleton Branch, about the middle of April, with a 
dep~sit of $100, and ordered his pay check sent there for credit to 
his account. He had no knowledge of the be.lance to his credit during 
his absence, used only counter checks, kept no other record of his 
account, and had no recollection of draw1Dg ~ checks during that 
period. The signature on each o£ the checks was hie own. Re never 
received a letter from the bank notifying him that he had insufficient 
funds in the bank. He evidently used the money from the checks for 
living costs and liquor (R. 51~59). 

5. "11th respect to Charge I, the evidence shows, and the accused 
admits, absence without leave from May 1, 1942, to August 4,. 1942, a 
period of three months and three days. The accused stated, however, 
that he fully intended to return to the hospital from Portle.nd on May 
1, but due to his depression over his physical examination and his drink­
ing to brace himself' up, he did not realize what he was doing or the 
consequences of hiR actions. 

6. With respect to Charge II, the evidence shows, and the ac­
cused admits, that the seven checks alleged 1n Charge II were drawn 
by acouaed. The evidence shows that either money or merchandise we..s 

- 9 -

http:Portle.nd


(100) 

delivered in return for the checks. In one instance (Spec. 4), the 
accused was identified as the person who sig~ed the check and.to 
whom the proceeds in cash were deliver_ed. 

The accused opened his account by a deposit of $100 on .April 
10, 1942. His balance was reduced to Jl6.05 on .April 26, 1942, to 
~11.05 on ~ril 30, 1942, and to an overdraft of $3.95 on May 1, 1942, 
which remained until his deposit of ~192.17 on 1w.y 5, 1942. Tae 
balance on April 29, 1942, the date of the $25 check (Ex. 4; Spec. 1), 
was insufficient to pay that check, and was insufficient on }.fay 4, the 
date ori which the i'ortland Branch of ·the Federal Reserve Bank of. San 
Francisco cancelled its prior indorsement of May l, 1942. 

There were no further deposits to the account. It was re­
duced on June 4 to an, overdraft of Jl.93, and successively to an over­
draft of $12.3& on June 12, 1942. The bank notified the accused by 
mail to the address stated by accused when the· account was opened. 

· In the absence of any· action by accused, the bank on June 18, 1942~ 
bale.need and closed the account by making a depostt of $12.39. The 
checks alleged in Specifications 2 to 1, inclusive, were drawn after 
that date, on July 7, 10, 11, or 13, 1942. The accused admits that 
he used only· counter checks, had no knowledge of the bal-ance in his 
account durin.; his absence, kept no other record of his account, and 
had no recollection of drawing any checks during that period. 

7. The record states -

"The accused was then arraigned upon the following 
charges and specifications: 

. * * •* 
"CHARGE II: Violation of the 95th .Article of War. 
; * * • 
•specification 6. In that 2nd Lieutenant George E. 

Smith, Infantry-Reserve, did, at Fort Lewis, Washington, 
on or about July 10, 1942; with intent to defraud, wrong­
fully and unlawfully make and utter to the Fort Le~~s 
Branch, National Bank of Washin.i;ton, a certain check, in 
words and figures as follows, to wit: 

Pendleton, Ore. 
Sea~..,le;-Wa~l'li:~..,en 7/10 1942 

FIRST HATIONAL BAUK OF PORT!,.AND Sea-4,Ue 
(Insert name of bank) 

Pendl a ton Branch 
(If drawn on a branch insert name of branch., 
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.•' \ ',''./ 
I',/\ 'i I 

PAY TO Cash Or Order $10.00 
Ten and no/100 ------------------------------ Dollars 

Lt. Ord. Depot 
Hermiston, Ore. (Sa.id check being a counter check) 

GEO. E. SMITH. 11 (R. 5•8) 

. Specification 6, Charge II, as· set forth in the record ot 
trial, does not include the further allegation contained in Spec11'1-
cation 6 on the charge sheet, that by means thereof accused fraudulently 
obtained the amount ot the check in ouh, well knowing that he did not 
have end not intending to have su.tf'icient funds in the bank upon which 
the check was drawn for the ?,yment of the check. Without determining 
whether resort me.y be had to the charge sheet for the purpose of supply­
ing the missing portion of the Specification, the Boa.rd or Review is of 
the opinion that the Specification set forth in the record of trial su.t­
f'i ciently alleges an offense chargeable under the 95th .Article of war. 
It is alleged, in substance, that accused, with intent to defraud, 
wrongfully and unlawfully ma.de and uttered to the bank, the check 
described. Although the Specification contained in the record of' trial 
is not in the form set forth on page 253 of' the Manual _for Courts-. 
Martial, 1928, this Specification does allege an offense which the 
evidence .shows was committed by accused. Moreover, should the Specif'i· 
cation be deemed defective, the finding of guilty of this Specification 
by the court need not be disappro~ed. , · 

•• * * No finding or sentence need be disapproved 
solely because a specification is defective if the facts 
alleged therein and :rea.so:oa.bly implied therefrom consti­
tute an offense, unless it appears from the record that 
the accused was in fact misled by such defect, or that 
his substantial rights were in fact otherwise injuriously 
affected thereby.*••• (par. 8~, M.C.M., 1928, P• 74). 

?he defense made no objection with reference to the omission of 
the portion of the Specification under consideration. It is apparent 
from the record of trial that accused was not misled by the omission, 
and that his substantial rights were not otherwise injuriously affected 
by such omission. 

In the opinion of' the Board ot Review, the record of trial 1s 
legally sufficient to support the finding of' guilty of Specification 6, 
Charge II 

a. The question ram.a.illS mether the checks covered by the Speci­ ' 
fications of Charge II were issued knowingly and with intent to defraud, 

01958 
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as alleged. and constituted an. offense denounced by Article of War $5. 

"• * * when the doing of a tironbful a.ct is conceded 
and the innocent intent is in issue, the doinc of the 
sarae or a similar act upon otner occ5.sio:as is ad:ni tted 
in evidence to negative·the innocence of intent" (sec. 
14q, Chap. 5, Vol. 1. Greenleaf on Zvidence, 16th ed., 
p.-72). 

"It is a 6eneral rule of law that voluntary drunk­
enness, whether caused by liquors or drugs, is not an 
excuse for crime committed while· i:i that condition; but 
it may be considered as affecti:ag mental capacity to en­
tertain a specific intent, where suc_h intent is a neces­
sary eleL1ent of the offense" (par. 126. H.C.M•• 1928). 

The accused dre1Y and uttered one check late in April. and six 
other checks fro;n July 7 to 13 • ..Uthough he adl.'l.its the signatures on 
the checks are his. he denies any knowledbe that he drew them. In 
viev, o:..~ the knowledge of accused of matters which concerned him prior 
to absenting himself, of his actions during his absence. of the manner 
in which he secured ca.sh upon his checks, the appearance of the vrriting 
on the checks, and the fact that his correct address was placed upon 
the face of ea.ch check, there is no reasonable basis for belief in 
the self-serving statements of accused that he was so excessively 
drunk continuously duri~ the period of his absence that he had no 
knowledge of the drawing of the checks. .:l1ile there might be doubt 
as to his intent \~i th respect to the first check, if that were his 
only offense, the course of conduct of accused in writing a number 
of checks within a comparatively short period of ti..~e, and his failure 
to exercise ordinary care with respect to the condition of his account 
when the checks were negotiated, reflects more than inadvertence, in­
difference, or carelessness. Such repeated ~Tongful and unlawful acts 
can support but one conclusion - that the accused ma.de and uttered the 
checks wi-th k..'1.0'.vledbe and intent as alleged. The succes1$ive frequency 
of his acts tends to negative iIU1ocence of intent on his part. 'V'iith 
respect to the checks other than the first, the accused could not have 
expected that he would be paid and his pay check deposited to the 
credit of his account while he was in a status of absence without 
leave and, in any event, without his signing and presentine; a voucher 
for payment. · 

Under all of the circwnste.nces of this case, the Board of 
Review is of the opinion that the record of trial establishes beyond 
any reasonable doubt that the accused made and uttered the checks speci­
fied in the seven Specifications, Chari;e II. with knowledge and intent 
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as alleged., and that such coDduct ·was in violation of the 95th Article 
of Ttar (CM 200248., Briggs; CM 201134., Sullivan; . CM 204921. ParsonsJ 
CM 207588. Lbotte; CM·210768. ~; CM 213993, Casseday; aDd CM 
219428. Williams ) • 

i:I. The accused is 31 years of age. rhe records of the Office of 
The Adjutant General ·show his service as fo~lows a . 

Appointed second lieut~nant;- Inf'antry-Reserve. :from R.o.r.c., 
MS¥ 31., 1933J reappointed May· 31, _19.38J extended active duty March 17., 
1942. 

10. '.l'he court was legally constituted_. No errors injuriously af­
fecting the substantial rights of the accuaed were committed during the 
trial. In the· opinion of the Board of Review the record of trial is 
legally sufficient to support the fin.dings of guilty of all Charges and 
Specifications., and legally sufficient to support the sentence and. to 
warrant; conf'irmation of the sentence. Dismissal ,is mandatory upon con­
viction of a violation of the 95th Article ot war, and authorized ·upon 
conviction of a violation of the 61st Article of war. 

::.:> 
~ -~/~~ Judge .Advocate. 

~·~5-.. ,Judge Advooat.. 

=~~~Advooato, 
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SPJGH 
CM 229268 1st Ind. 

War Depar"bn.ent., J.A.G.O., ~ .1. J.. JH4S - To the Secretary of .war. 

l. Herewith transmitted for the action of.the President are the 
record of trial and the opinion of the Board of Review in the case of 
Second Lieutenant George E. Smith (0-304220), Infantry. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings of guilty and 
the sentence, and to warrant confirmation of the sentence. 

The accused was absent without leave for thr.ee months and three 
days., in violation of the 61st Article of war. During his absence he 
ma.de and uttered seven checks aggregating $112, with intent to defraud, 
without having or intending to have sufficient· funds in the bank for the 
payment thereof, in violation of the 95th .Article of War. Dismissal 
alone is authorized in punishment of violation of the 95th .Article of 
War. A long absence without leave of an officer warrants some confine­
ment at ha.rd labor. When accused absented himself he had been on active 
duty less than two months, his physical examination was being rechecked 
for. disqualifying defects, a.z;d. his ensuing absence was accompanied by 
continued use of liquor. In vievt of all of the circumstances, I recom­
mend that the sentence be confirmed but that the period of confinement 
be reduced to one year, and that the sentence as modified be carried 
into execution. 

3. Inclosed herewith are the draft of a letter for your signature, 
transmitting the record to the President for his action, and a form of 
Executive action designed to carry into effect the recommendation made 
above. 

W!~-A 
7E. C. McNeil,/ 

igadier General, U. s. Army, 
3 Incls. Acti?lf; The Judge Advocate General. 

Incl.1-Record of trial. 
Incl.2-Dft.ltr.for sig. 

Sec.of War. 
Incl.3-Form:of Executive 

order. 

(Sentence confirmed bu.t confinement reduced to one year. 
G.C.M.O. 64, 27 Mar 1943) 
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WAR DEPAP..T1w:m 
.services of Supply 

In the Office o:f The Judge .Advocate General 
\ia.:.hington, D. c. 

(105) 

SPJGIC 
CM 229279 JAN 2 6 1943 

SOUTHERN LAND FRONTIER SECTOR 
J N I T E D S T A T E S ) WESTERN DEFENSE COMMAND 

) 
v. ) Trial by G. C. M., convened at 

) Camp Lockett, California, 
Private E&.'IBST ROBINSON ) December 3, 1942. Dishonorable 
(37060088), Service Troo::;,, ) discharge and confinement for 
loth Cav-e.:I.ry. ) twelve (12) years. Disciplin­

) ary Barracks. 

REVIE'17 by the BOARD OF REVIEW 
HOOVER, COPP and .ANDREWS, Judge Advocates. 

1. The Board or P.eview has examined the record or trial in the 
case of the soldier named above. 

2. Accused was tried upon the :following C.harge and Specifi­
cation: 

ClIA.RGE: Violation of the 64th Article or War;. 

Specification: In that· Private Err:west Rcbinson, 
Service Troop, Tenth Cavalry, having received 
a lawfU::. command :frcm capt John H. Boehlke, 
his superior officer, to report to Mess sergeant 
Tolson :for K. P. duty, did at Camp Lockett, 
California, on or about November 16, 1942, will­
i'ully dis obey the same. 

He pleaded not guilty to and was faun~ guilty o:f the Charge and Specifi­
cation. Evidence of one previous. conviction by special court-martial i'or 
disresrect to an ofi'icer in violation o:f Article or War 63 and for being 
drunk Md disorderly in violation or Article or War 96, was introduced. 
He was sentenced to dishonorable discharge, :fori'elture of all pay and al­
lowances due or to become due and confinement at hard labor for twelve 
years. The re,.riewing authority ap.:proved t."1e sentence, designated the 
United States Disciplinary Barracks, Fort Leavenworth, Kansas, as the 
place of' confinement, and i'orwarded the record :for action under Article 
of War 50-}. 

3. The evidence shows that accused, a priva~e in Service Troop, 
10th Cavalry, was on November 9, 1942, detailed nth other soldiers i'or 
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kitchen police duty (R. 13, 16) for a period of two ~eks {R. lJ). 
The men vrere told by their troop cornma.'1.der, Capta.i.n John H. Boehlke, 
10th cavalry, that nthe best two of them wo1ud be relieved at the end 
of the first tv,o weeks and two more put on" (R. lJ). Accused wo.s 
further infonned that the details were being made by roster (R. 13, 
14) and were not permanent (R. 13). The troop comrr.ander testified 
that he had found it necessary to require tv,o week details because 
r.is kitchen was a.n "outside kitche~ a.11.d ;;01.1 can't put new men on each 
c3.ay and still keep the kitchen cle?a.ri enough and run properly" (R. 13). 

On the morning of November 16, 1942, accused remained in bed, re­
fused to get up vm.en ordered to do so by his platoon sergeant (R. 9) 
and persisted in such refusal u...'ltil First Sergeant Hollis Ellis of the 
troop ordered him nto get up·and report to his job" {R. 9, 10). Ac­
cused arose and said, "•Sergeant, I am not going to do. any more K.P. "' 
(R. 9). He asked and was cranted perr.iission to see the troop command­
~r (R. 9, 10, 11, 17) and was taken to the troop commander's office at 
about 7 :30 a.m. (R. 9). Accused e.sked Captain Boehlke v,heh ·he would be 
relieved from 1d.tchen polics ·duty and was told that he ,;ould be noti­
fied v,hen he would be rEllieved (R. 12). Captain Boehl!ce then ordered 
him "to go back and report to the }less Sergeant for d.uty•t (R. 12). Ac­
cused stated to Captain Boehlke nthat he was not going to do cmy K.P., 
he would rather go to the guard house" (R. 9, 10, 12, 13). Accused left 
the office (R. 12). 

Captain Boehlke testified: 

Yfuen he left my office h~, shortly after that 
I would say ten minutes or so,.Mess Sergeant Tolson, 
and Sergeant Ellis brought him back into my office 
and at that time Sergeant Tolson told :ne that 
Robinson would not work and I then told Robinson 
to go pack a.'1.d work, do his 1:.P. and he would get 
seven extra days of it. Robinson t}ien said he was 
not going to do any more K.P. I then told him, or­
dered him to go back to the kitchen and do K.P. and 
ask~d him if he understood the order and he said that 
he did but he was not going to do arr., more K.P. I 
then told Sergeant Ellis to take him to the guard 
housen (Il. 13). 

4. Accused testified that when first cetailed for kitchsn police 
about November 9 he was told it was "permanent K.P.". He remonstrated 
to the troop commander. The troop commander replied, 
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"Robinson, you are going to go out there and do a 
we~!: and when you do a 'week. remind me of it and I 
wiLl take you off of K.P.". 

Accused testified: 

11 I ,,ent on out and finished my week•s K.P. When cy-. 
woek vras up I went back and I see the First Sergeant. 
The First Sergeant gives me permission to speak to 
the Troop Commander. I went in to see the Troop Com­
mander end asked me will he relieve me off of K.P. 
He told me, •HelJ. no. You get the hell out oi: here 
and go back out there and do another week,. That is 
v,hat he said". (R. 17, 18) 

Instead of going back to the ld.tchen' as ordered'. by his troop commancer, 
he stopped and talked with the captain's orderly (R. 18). The mess 
sergeant came around the house (R. 18) and asked him,. "'Robinson, isn•t 
you supposed to be on Y..P.?"' (R. J.8). .\.ccused told him he was not go­
ine-; to do any more kitchen police and he went back to see.the troop com­
mander a second time (R. 18, 20, 21). Accused told his troop commander 
that he would r~.ther go to the guardhouse than do kitchen police. Captain 
Boehlke then ordered him-confined in the guardhouse (Ii.. 21). 

5. The evidence establishes 'Without conflict that at the time and 
place alleged accused received from Captain John H. Boehlke, Service 
Troop, 10th Cavalry, his troop commander, e. command to report for ld.tchen 
police duty, and that accused deliberately and 'Willfully disobeyed the 
command. By his testimo~r accused contended, in effect, that the duty 
in question was unduly onerous. The corrnnand to perform the duty was a 
lawful one and was not unreasonable Dr tyrannical in its requirements. 
There is no merit in the contention. 

6. The charge sheet shows that accused is 23 years.of age•. He 
V1as in:l.ucted on November 25, 1940. 

7. The court was legally constituted. ~!o errors injuriously af­
fecting the substantial rights of accused were committed during the trial. 
The Board of Review is of the opinion that the record of trial is legally 
sufficient to support the findings and sentence. 

~__;~~"-=~~~..,.;~~...\---4;.J.--=-~, Judge Advocate • 

.::!-~~~....:=:;::...1-:.~'-~-=-~.:::;;.::._~~' Judge Advocate. 
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WAR DEPAR~T 
Services ot Supply 

In the Ot'fice ot '.lhe Judge Advocate General 
Washington., D. c. 

(109) 

SPJGK 
CM 229280 

FEB 1 6 1943 

UNITED STATES ) FIRST AIR FCRCE 

v. ~ Trial by G. C. M., convened at 
) . .Richmond., Virginia., DeceniJer 21, 

Second Lieutenant 'WARWICK ) 1942. Dismissal and total for­
.H. PAYNE (0-1103858)., ) fei tures. 
Corps of Engineers.· ) 

OPINIOO of the BOARD OF REVIEW 
COPP, HILL and ANDREIIB, Judge Advocates. 

1. The Board o! Review hns examined the record of trial in the 
case o£ the officer name(i above and submits this, its opinion, to The 
Judge Advocate General.. 

2. Accused was tried upon the following Charges and S~citi­
cations a 

CHARGE I: Violation of the 96th Article ot war. 

Specification: In that Second Lieutenant Wanrick 
H. Peyne, Headquarters and Service Canpany, 3rd 
Battalion, 21st Engineer AViation Regiment, Arm¥ 
Air Base, Richmon.d, Virginia, was, at .Richmond, 
Virginia, on or about October 5, 1942, drunk in 
uniform in a public place, to 'Yd.ts on Meadows 
street near Broad. street, Richmond, Virginia. 

CHARGE II: Violation of the 69th Article of War•. 

Specification: In that Second Lieutenant Warwick 
H. ~e, Headquarters and Service Canpany., 3rd 
Battalion, 21st Engineer Aviation Regiment, Army" 
Air Base, Richmond, Virginia, having been duly 
placed in arrest in quarters at Arm¥ Air Base., 
Richmond, Virginia, on or about October 6, 1942, 
did, at~ Air Base, Richmond, Virginia, on 
or about November 11, 1942, break said arrest 
before he was set at liberty by- proper authority. 

CHARGE III: Violation o! the 61st Article of War. 

Specification, In that Second Lieutenant Warrick 
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H. Payne, Headquarters and service Company, 3rd 
Battalion, 21st Engineer Aviation Regiment, Armj­
.A:ir Base, Richmond, Virginia, did, without proper 
leave, absent himsel.f from his organization at 
Anzy Air Base, Richmond, Virginia, from about 
November 11, 1942, to about November 20, 1942. 

He pleaded not guilty to and was found guilty of the Charges and Specifi~ 
cations. No evidence of previous convictions was introduced. He was sen­
tenced to be dismissed the service, to forfeit all pay and allowances due 
or to become due, and to be confined at hard labor for six months. The 
reviewing authority approved the sentence, remitted the confinement, and 
forward.ad the record of trial for action under Article of War 48. 

J. The evidence shows that at about 1 p.m. (R. 7), October 5, 1942, 
in the city of Richmond, Virginia, Margaret M. Black, a member of the 
Richmond Police Department, while cruising in her police car received 
word by radio of an accident (R. 10). Answering the call she drove to 
Mead.aw street between Monument and Grace Streets (R. 10), a distance of 
about one and one-half blocks fran the corner of Meadow and Broad Streets 
(R. 11). There she saw accused sitting in the cab of a truck next to an 
enlisted man who was the driver (R. 10, 11). The truck "had come to a 
full stop there" (R. 10). Accused, who was in uniform (R. 15), was 
•coiled up in the cab of the earn (R. 12) and was nvery much intoxicated" 
(R. 11). The enlisted man also was intoxicated (R. 12). In accordance 
with regulations Officer ·Black was not in uniform (R. 11), and she did 
not show her badge to accused as "he just wasn•t in any condition to even 
pay any attention to a badge" (R. l3). She testified that he "paid no 
attention to my authority" (R. 11), but that after the arrival of a 
"Sergeant Grif.finli accused ngot out of the cab of the car but he was 
fully intoxicated" (R. 11). He ttcouldn•t balance himself", was "stagger­
ing" (R. 12, 13) and "didn•t understand us. He just didn•t know 'What it 
was all aboutn (R. 13). 

w. K. Ford, a police officer of Richmond, Virginia, testified that 
he saw accused at about 1 p.m. at the place named above (R. 7). In 
Ford• s opinion accused was under the influence of intoxicants (R. 7, 8). 
He •iwasn•t his normal self" (R. 9) and "was thick-lipped., his eyes were 
very blood-shot". He "staggered" and ttcouldn•t talk very plain" - "If 
you asked him a question he didn•t give you a sensible answer to the 
question". (R. 7, 9) 
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Accused was turned· over to William E. Hall, a police officer of 
Richmond (R. 18), 'Who testified that accused had been drinking and "was 
pretty well under the influence of intoxicants" (R. 14), that he could 
not express himself clearly (R. 16), and that he "didn't seem to know 
what he was doingn except that he "wanted to come back to the. base" 
(R. 17); His eyes were "right well blood-shot" and, although he 
"could stand up", he was "wobbling" (R. 15). Witness found about two­
thirds of a bottle of wine on the seat of the truck (R. 15, 16, l?). 
All three police officers smelled alcohol on accused's breath (R. 8, 
ll, 121 15). Accused was ttwell behaved• and "orderly" (R. 16) and made 
no di'sturbance llhen asked by Hall to enter the police car (R. l?, 18), 
but ·was very anxious to get awa:y and to get back to the base (R. 81 
15), and 11tried to get awq two or three times" (R. 17). Accused told 
Hall that he "had been drinking wine, beer and whiskey" (R. 14). Ac­
cused was driven to the ~station house" (R. 18) where he was still 
nvery groggy" (R. ll) ahd was still staggering (R. 13). He was ntry­
ing to keep the private fran talking and didn't want him to sq any­
thing• (R. 18). The police made accused sit do'Wll but "he wanted to 
get up and ·we kept him sitting down" (R. 18). 

Accused was then brought to Military Police Headquarters in Richmond 
1Vhere he ·was interviewed about 2:40 p.m. by captain William w. Ackerly, 
camnanding officer, 1345th Service Unit, Richmond .Military Police Detach­
ment (R• .38, .39). Captain Ackerly testified that there was 

"no question about Lieutenant Peyne being drunk. He 
admitted frankly that he had been drinking that day 
and the night before am he sh01Jed every evidence of 
prolonged drinking. His speech was fuzzy, his face 
was flushed, his eyes were bleary~ and he had very 
vague recollection of details of anything that had 
happened that day. lieutenant Payne, I might say, 
in fairness to him, was polite and courteous and 
frankly admitted that he had been drinking entirely 
too much11 (R. .39). · 

About 5 :45 p.m. Captain Ackerly turned accused over to his superior 
officers who had arrived from the air base together With the "doctor from 
the Base" (R• .39, 40). The doctor, captain Robert c. Elitzik, Medical 
Corps, examined accused about 6 p.m. Accused told Captain Elitzilc that 
at 2 p.m. 6 October 4, he had commenced to drink beer and that he had a 
nvague recollection" o:f riding in a vehicle, after 'Which he remembered 
nothing until his apprehension the following day at noon (R. 19). 
Captain Elitzik'testified that accused•s neye pupils were dilated and 
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reacted sluggishly to light", and that there was a. "mark_ t.I:emor of ;his 
hands", and that "standing at attention there was a slight sweying" 
(R. 20). He testified .further that accused "was able to walk across 
the length of the room in a straight line by an obvious concentration 
of effort" (R. 20). His diagnosis was that .accused was "recovering 
from a bout of acute alcoholism" (R. 20). · At this time accused was 
coherent (R. 20) and seemed to have a good idea of the events which 
had transpired since his apprehension (R. 21). 

On or about October 6,·1942, accused was placed in arrest by a 
"Ma.jar Sawin" (R. 25), regimental executive officer and acting com­
manding officer of the 21st Engineer Aviation Regiment. Major Sawin 
informed accused that he was in arrest in quarters, explained the mean­
ing of arrest in quarters, and asked accused if he ttthoroughly under­
stood that" (R. 25). .Accused replied that he did. Major Sawin told 
accused that he was to stey in his quarters and go only to the mess 
hall. (R. 25) On October 24 or 25, Lieutenant Colonel George Kumpe, 
Corps of Engineers, commanding officer of the 3l'<i Battalion, 21st 
Engineer Aviation Regiment, and, as such, accused's superior officer 
(R. 23), issued an order through First Lieutenant Albert Juillerat, 
Adjutant, 3rd Battalion, 21st Engineer Aviation Regiment (R. 29, 35), 
enlarging the limits of accused•s arrest to include the post exchange 
and the moving picture theater in the Engineer Area (R. 29). Lieuten­
ant Juillerat wrote, signed, and delivered the order to accused (R. 33). 
On or about November ll Lieutenant Juillerat, whose room was next -to 
that of accused (R. 33, 34), noticed that accused was not there (R. 33). 
He reported this to Lieutenant Colonel Kumpe who, with Lieutenant 
Juillerat, searched the area, including barracks, the officers• mess, 
the the.ater and the post exchange, but did not find accused (R. 29, 
30, 34). Another search was made later in the dey by Lieutenant 
Juiller~t and two other officers (R. 34) and, thereafter, daily checks 
were made until the receipt of notice that accused had been apprehend­
ed in New York City (R. 34, J5). Thereupon, on November 20, accused 
was taken from the Provost Marshal•s Office.in New York City to Mitchel 
Field, where he was turned over to the metjica.l officer of the dey at 
the new cantorurent hospital (R. 36, 37). Subsequently he was returned 
to his station (R. 31). Neither Lieutenant Colonel Kumpe nor First 
I.i'eutenant Juillerat authorized accused's departure end, although higher 
authority was competent to have done so, it appeared that no such action 
had ever been taken (R. 301 31, 35). 

-1.r 

http:Office.in


(113) 

Major Harry C. Kroon., Medical Corps., testified for the defense 
that accused was admitted to the station hospital., Army Air Base., 
Richmond., Virginia., on December 4., 1942., and was still a patient at 
the time o£ his trial (R. 49). In the opinion o£ witness accused was 
per.factly normal during his stay a~ the hospital (R. 50). Based solely 
on accused•s statements to lfitness., and without opportunity to verify 
those statements., witness believed that during the period o£ his ar­
rest accused probably suffered £rem depression and melancholia (R. 51, 
52). This witness also testif'ied that according to hospital. records 
a diagnosis o.f "acute alcoholic hallucinations" had been reached at a 
station hospital at Mitchel Field., New York., following accused's treat­
ment there subsequent to his apprehension (R. 52). 

Accused testified that he was an engineer by profession., that he 
had been engaged in the .building o£ Arm:, air bases in Panama., the West 
Indies., British Guiana and Dutch Gui~a,acting ~ assistant superin­
tendent for a construction canpazzy-. Believing that by reason o£ his 
experience he might be o£ service to the Arrrty., he had returned to the 
United States and enlisted (R. 42)., subsequently receiving a commission 
as secorxi lieutenant on September 16., 1942 (R. 41). On the morning o£ 
October·5., nth permission., he started for Richmond to make sane pur­
chases (R. 42). Having missed a bus he entered a "tavern", 'Where he 
remained for two hours and drank nprobably,seven or eight bottles o£ 
beer" and sane wine (R. 43). He then left for town in a truck llhich 
was in the custody o£ two enlisted men. On the wa:y he •realized. that 
the beer and wine were getting the best o£ me so I wanted to come back 
to the Base., and I went to sleep1t (R. 43). The next thing he remembered 
was "when we were stopped and I realized that we had hit this truck. 
The police car came". Evidently referring to Policewoman Black., he 
recalled that ttthis lady" who "testified a'while ago• came up to the 
car., but he did not know that she 'W8.S a police o1'1'1cer. (R. 4.3) When 
the police came he "got out of the cab o£ the truck and I was primarily 
interested in getting the truck to a place of safety, back to the Basen 
(R. 44). He realized that although he nwasn•t drunktt he was "more or 
less dopey fran the effects o£ beer and wine". He remembered the trip 
to the police station and to Captain Ackerly•s office., the examination 
by "this Captain in the Medical Corps" and the return to •the Base"• 
The next morning Major Saldn placed him in arrest in quarters. Ac­
cused understood what that meant. (R. 44) In the latter part of October 
Colonel Kumpe "very kindly sent down a note by Lieutenant Juillerat 
that I could go to the P.X. and to the sha1rtt(R. 44). During the period 
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of a.pproxima.tely six weeks in which accused vra.s in arrest he began to 
brood about previous marital difficulties and the pending court-r::.artial 
charges. He testified: 

. "I understood the charges had been preferred 
but that no action had been taken. I think I let 
those charges magnify themselves to such an extent 
that I worried over that a great deal and I wor­
ried over the other things". (R. 45) 

Accused further testified that when he left he "didn't intend to 
ever come back"• He liked the Arnry but. nfelt that I would rather be 
dead than fa.ca disgrace and court-martial". (R. 46) After staying in 
Richmond for a while he went to New-York (R. 46, 47). While there he 
considered "whether the disgrace of suicide would be better than the 
disgrace o£ a court-martial" but finally. detennined to return to 
Richmond. He was "picked up" by the military police in a bus station 
in New York. (R. 47) While at the hospital at Mitchel Field accused, 
realizing the extent of his difficulties, tried to commit suicide by 
hanging himself. He reioombered nothing further until the next after­
noon 'When a doctor told him that he had come very close to doing awa:y 
with himself. He then decided that the best thing to do was to come 
back and nfa.cen his difficulties. (Re 48) He testified further that . 
he had not been released from restriction to quarters except by Colonel 
Kumpe•s order allowing him to go to the post exchange arrl the "picture 
show" (R. 49). 

4. The evidence clearly establishes that at the plac.e m.d ti.me 
alleged in the Specification, Charge I, accused was drunk in uni.form 
in a public place. His eyes were bleary a..'ld bloodshot, his face was 
flushed, his speech was nfuzzytt, he staggered, he seemed not to know 
what he was doing, and his breath smelled strongly of alcohol. Three 
police officers and the commanding officer o£ the Military Police De­
tachment of Richmond testified that in their opinion he was drunk. By 
his offll admission he had been drinking to such an extent that his mem­
ory was Virtually non-existent. Violation of Article of War 96 was 
established. 

The evidence for the :prosecution and accused• s own testimony es­
tablish that accused, having been placed in arrest in quarters, broke 
his arrest before having been set at liberty by proper authority, as 
alleged in the Specification, Charge II, and that he absented himself 
"Without leave and remained absent until apprehended, as alleged in the 
Specification, Charge III. 

~-
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5. It is not entirely clear £ran the testimony that accused was 
told the reason £or his arrest (R. 26, Z,). Under the circmnstances, 
however, he undoubtedly knew that his arrest resulted £ran his drunken­
ness of' the previous day. In any case., there was no legal necessity for 
telling him the reason for the arrest {Dig. Op. J.A.G., 1912, p. 481). 

o. The record' and acccmpanying papers show that, between 'the time 
of' his arrest on October 6 and the time of' his departure on November 11 
no charges had been preferred against him. No reason for this delay is 
presented. Article of' War 70 contains the following a 

"\then any person subject to military law is 
placed in arrest or confinement immediate steps 
1l'ill. be taken to try the person accused or to dis­
miss the cha;ge and release him." · 

Paragraph 19, Manual for. Courts~Mar~ial., providesa 

'!*** The character and duration of the re-
. straint imposed before and during trial *** w.Ul 
be the min.immn necessary under the circumstances.n 

The delq in preferring charges did not convert the originally legal 
arrest into an illegal arrest•.Although accused mq have been entitled 
to release fran arrest or earlier action on the charges, he was not ai­
thorized to release himself' {Dig. Op. J.A.G., 1912,. P• 15.3). 

7. Attached to the record of trial is. a recamnendation signed by 
all members of the court that the confinement be remitted, this for the 
reason that, in the opinion of the' members, nthe entire story of the 
accused as it appe~s in the record", his services "in assisting war 
itivities prior to his entry into the service, the short period of 

military service, am. the stigma attached to his dismissal." warranted 
clemency. In his review of' the record of' trial the staff judge advocate 
recommended remission of the confinement and suspension of the remaimer 
o.t' the sentence for the reasons that naccused is now perfectly normal n, 
that 

· nthe impression to be gathered £ran his testimony, to­
gether with the rest of the testimony in the record, 
would seem to justify a belief that accused could still 
render satisfactory service, and probably behave himself 
in the future", · 

and that ninfonnal. inquiry £ran a reliable source discloses that accw,ed 
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is not an habitual drinker." The reviewing authority remitted the con­
fine:ioont and, for the reasons stated by his staff judge 9.dvocate, recom­
mended that so much of the sentence "as provides for dismissal and for­
feiture of all pay am. allowances, be suspended." 

8. War Departnent records show that accused is 35 years of age. 
He attended North Carolina State College .for three years. He enlisted 
March 5, 1942, and served as an enlisted man until September 16, 1942, 
when, after canpletion of a course at the Engineer Officer Candidate 
School, Fort Belvoir, Virginia, he w~ commissioned a second lieutenant, 
Army of the United States. Accused's 201 file contains a repOl"t by the 
Federal Bureau of Investigation which reveals that accused was convict­
ed of the following offenses by civil courts: Drunkenness., August 19, 
1939, at Montgomery, Alabama; vagrancy, October 17, 1939, at Memphis, 
Tennessee; intoxication and disturbing the peace, November 29, 1940, 
at Cristobal, Canal Zone. In his application for appointment as an of­
ficer, in response to the question, "Have you ever been convicted by a 
civil or military court?", he stated, "Non. 

9. The court was legally constituted. No errors injuriously af­
fecting the substantial rights of accused were committed during the trial. 
'lbe Board of Review is of the opinion that the record of tr-ial is lega1ly 
sufficient to support the !'ill.dings and sentence azxl to warrant confimation 
thereof. Dismissal·is authorized upon conviction of violation of .Articles 
of War 61, 69 and 96. 
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1st Ind. 

War Department., J.A.G.O., FEB 1 8 1943 - To the Secretary o! war. 
-

l. Hereldth transmitted for the action o! the Fresident are the 
record of trial and the opinion of the Boa.rd of Review in the case of 
Second Lieutenant Warwick H. P~ (0-110.3858)., Corps o! Engineers. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings and sentence and 
to worrant confirmation thereo!. Less than three weeks after he was can­
missioned accused was drunk in uniform on the streets of Richmond., Virginia., 
and subsequently., having been lalif'ully placed in arrest., broke his arrest 
and absented himself "ffithout leave until apprehended nine days later. His 
drunkermess did not involve any boisterous oz- disorderly conduct. He was 
sentenced to dismissal., total forfeitures and confinement at hard labor 
for six months. The members of the court unanimously recommended that 
the confinement be remitted. The revie"ffing authority remitted the con­
finement and .f'Ul"ther recanmemed that the dismissal and forfeitures be 
suspended. During 1939 and 1940., while a civilian, accused was three 
times convicted in civil courts., once for drunkenness., once for drunken­
ness and breach of the peace., and once for vagrancy. In his application 
for a commission in the Army he stated that he had never been convicted 
by a civil court. It does not appear that the reviewing authority was 
acquainted with the civil record o! accused. In view of the circum-
stances of this case and of the civil record of accused I believe that 
useful service as an officer cannot be expected of him. I accordingly 
recommend that the sentence be confirmed and carried into execution. 

3. Inclosed are a draft of a letter for your signature., transmit-
ting the record to the President for his action., and a form of Executive 
action designed to carry into effect the recanmendation hereinabove·made, 

~ A 

u. s. J.]:rr1y"., 
Acting The Judge Advocate General. 

3 Incls. 
Incl.l-Record o! trial. 
L"lcl.2-Draft of let. for 

sig. Sec. of War. 
Incl.3-Form of action. 

(Sentence confirmed. G.C.M.O. 59, 26 Mar 1943) 

should such action meet with approval. 

-

//E. C. McNeil/ 
rigadier General, 
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WAR DEPART1ll!,1IT 
Services of .Supply 

In·the Office of the Judge Advocate General 
Washington, D.C. (119)· 

SPJHN 
JAN .1 6 1943CM 229343 

UN IT ED STA.TES ) .SOUTHERN. CALIFORIUA SECTOR 
} WESTERN DEFEi:iSE COM:.WID 

v. t 
) Trial by G.C.M•., convened at 

Private ROBERT FIEI.00 } San Diego., California., Decem­
(6985921).,. Battery· H., 19th. } ber 4., 1942. Dishonorable 
Coast Artillery. } discharge (suspe)lded) and con­

} finement £or five (5) years. 
) Detention and Rehabilitation 
} Center. 

OPDITON of the BOARD .or m-IEW 
CRESSON, SNAPP and LIPSCOMB, Judge Advocates 

l. The record ot trial in the case of the soldier named above · 
has been examined in the Office of The Jl,l.dge .ldvocate General and 
there .found legally insufficient to support the findings and sentence 
in part. ·The record has now been examined by. the Board of Review 
and the ;Board BUbmits this, its opinion., to The Judge Advocate General. 

2. The accused· was t?'ied upon the following Charges and Specif'i-
cations: · · · 

CHARGE Ii Violation of the .96th Article of .\Var. 

Specification ~1. In that Private Robert Fields., Battery H, 
19th Coast Artillery.,. Fort Rosecrans, California, .was in 
Coronado., Cal.ii'ornia, on or about October 23., 1942, drunk 
in uniform in a public place., to rt"t La Avenida Cocktail . 
Lounge. · ' 

Speoif'icaticm 21 (Finding of Not Guilty.) 

CHARGE II I Violation of th.e 6Jrd Article of War. 

Specifications In that Private Robert Fields, Battery H, 19th 
Coast Artillery, Fort Rosecrans., California, did at 
Coronado,_Cali£ornia, on or about October 231 1942., behave 
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himself with disrespect toward Second Lieutenant Herman 
A. Morvant, 19th Coast Artillery, his superior officer, 
by saying to him,. •It's you I'm talking to., you goddamned 
gold bar son-of-a-bitch. Come on outside and I'll beat 
hell ou~_of you,• or words to that effect. 

CHARGE Illa Violation ot the 64th Article of Viar. 

Specification: In that Private Robert Fielc;ls., Battery H,- 19th 
Coast Artillery,.did at Fort Rosecrans,'California., on 
or about October 23.,· 1942., lift up a weapon., to-wit., a 
loaded service rifle against Captain Earl R. Gooding., 
19th Coast Artillery., his superior ·officer., who was then 
in the execution of his office. 

He pleaded guilty to Specification 1., Charge I., and Charge l,and not. 
guilty to all other Charges and Specifications. He was .found not guilty 
of Specification 2, Charge I., and guilty qf all other Charges and 
Specifications. He was sentenced.to be dishonorably discharged the ser­
vice., to forfeit all pay ~d allowances due or to become due., and to be 
confined at hard labor for a period of ten years. The reviewing authority 
approved the findings and the sentence but reduced the period of confine­
ment to five years and-suspended the dishonorable discharge. The pro­
ceedings were published in General Court-Martial Orders No •. 139, Head­
quarters Southern California Sector., Western Defense Command.,·December 
24., 1942. 

The record being.legally sufficient to support the findings 
of guilty.of Specification 1., Charge I., and guilty of Charge II and 
its Specification., the sole issue is whether the record is legally 
sufficient to sustain the finding of guilty of Charge III and the 
Specification thereunder. 

3. The evidence for the prosecution·as related to Charge III and 
the Specification thereunder shaws that at about 10 p.m • ., October 23., 
1942., Captain E. R •. Gooding· discovered the·_ accused holding a number of 
soldiers .at bay with a service rifle in what seemed to him a threatening 
manner. 'l'he accused-was holding_ the rifle in the position of n10,r port• 
with the muzzle pointing in the generaJ. direction of the group of 
soldiers, . Captain Gooding stepped out in front of the men and ordered 
the accused to surrender the rifle. The eridence shows that the accused 
was drlink and that he remarked that if he., the accused., fired, he would 
take the Captain with him., or w,ords to that·effect. The order was 
repeated by the Captain and the accused then ejected the cartridges 
and threw his rifle to the ground. He had not pressed the .Captain 
personally (R. 8-15). During the entire .incident he had not chaqged 
his position, his rifle remained fixed at "low portn and he made no 
physical move either himself or rlth the rifle in the Captain_' s direction 
or elsewhere. The Captain was about 25 yards distant from the accused 
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at the time (R. 15 to 22). The evidence shows that the accused made 
no threatening motion toward him (R~ 30-37). 

4. The accused testified he had left the battery area for 
San Diego at about noon, had gone to a friend's house an:d had him 
purchase two pints o~ whiskey for him•. He drank one pint, left for 
Goronado., remembered boarding·the ferry but did not recall getting of!. 
He next remembered getting out of a weapons carrier truck in front o:t 
the guard4ouse. He did not recall.having seen sny of the witnesses 
who testified for the prosecution (R. J8-4q). 

5. The Specification., Charge III., alleges that/the accused lifted 
up a loaded service rifle against. Captain Gooding but there is nothing 
in the evidence disclosing.any such act. It does not appear.that he 
lifted his rifle., pointed it or moved it against or toward his superior 
of~icer. On the contrary he remained in a fixed position ~ram the ti.me 
his superior . appeared on the scene until he threw aside his rifle after 
first ejecting the cartridges. The Captain upon discovering.the dis­
order deliberately placed himself' in front of the acqused and in such 
a position that the rifle was pointed in his general direction. The 
accused remained in°thQ same position., his rifle at •low port•., and 
Captain Gooding himself.testified he was not personally pressed. Other 
witnesses corroborate this fact. There was no threatening motion nor 
any overt act by the accused whereby he actually attempted to inflict 
injur-.r upon his superior. Al though the accused did make a remark to 
the e.ffect that if' he., the accused, fired., he would ~e the Captain 
with him there was not a present offer of \riolence accompanying his 
words and no •lifting up• of his rifle as alleged. ·The finding of guilty 
under the Specification is unwarranted. · 

The Manual for Courts-Martial., 1928., Paragraph l.34., s'tates 
that the phrase •draws-or lifts up any weapon·against• cov~rs any simple 
assault. It also states that the phrase •offers ti:ny violence against 
him• comprises any form of battery or of in.ere assault not embraced in 
the preceding more specific ter:ns •strikes• and "draws or lifts up•. 

The violence where not executed., must be physically attempted 
or menaced. A mere threatening in words would not be an offering of 
violence in·. the sense of the article (11inthrop, Milltary Law and 
Precedents., Reprint; 570). 

6. ~the maximum authorized punishment for the offense of being 
drunk in-uniform in a public place in violation of tl1e 96th Article 
of war is confinement at hard labor fo1· ·t.~ree months and forfeiture 
of two-thirds pay per month for a like period. The authorized maxi­
mum punishment for the offense of behavior with disrespect toward 

-.3-



(122) 

,ds superior officer in violation of'the 63rd Article of War is con­
finement at hard labor for six months and forfeiture of two-thirds 
pay: per month for a like period. · 

.Since the accused was properiy found guilty of two.offenses 
for neither of which dishonorable discharge is authorized, and as the 
authorized confinement without substitution for such offenses is nine 
months, dishonorable discharge.and total forfeitures is authorized.· 
(Page 101, Table of .Ma.ximuin Punishments, Sec. B, 'M.L:.hl• 1928). · 

. . . 

7. For the reasons stated the BoaI'.4 of Review. is of. the opinion 
that the record of trial is legally sufficient. to support the findings 
of guilty of Specification 11 Charge I, and Charge I; legally sufficient 
to suppc,rt the finding.of guilty of Chaz:ge II and the Specification, 

.thereunder; legally insufficient to support the finding.of guilty of 
Charge III andthe Specification the~under;·and legally sufficient to 
support.only so much of the sentence as involves dishonorable discharge, 
suspended, for.feiture of all pay and-allowances due and to become due,·. 
'Ul.d confinement at hard labor.for nine months • 

. ~ei,44,&-~~ Judge Advocate •. 

·4r[V)e:::::-:,. ~ ,Jc"":e::H, . · ·· •. Judge Advocate. 

~.~··Judge Advocate. 

'\ 
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1st Ind. 

War Department, J.A.o.o., JAN 19 19, 3 - To the Secretary of War. 

1. Herewith transmitted £or your action under Article of War soi 
as amended by the act of August 201 1937 (SO S:tat. 724; 10 u.s.c. 1522), 
is the record of trial in the case of Private Robert Fields (6985921), 
Battery H, 19th Coast Artillery. 

2. I concur in the opinion of the Board of Revi81" and £or the 
reasons.therein stated recommend that the findings of guilty of Charge 
III and the Specif'ication thereunder be vacated, and that so much of 
the sentence as is in excess of dishonorable di.sc~ge, suspended, for­
feiture of all pay and allowances due and to become due, and confine­
ment at hard labor for nine months be vacated. 

,3. Inclosed herewith is a form of action designed to carry into 
effect the recommendation hereinabove made. 

leyron c. Cramer, 
Major General., 

The Judge Advocate General. 

2 Incls 
Incl 1 - Record of trial 
Incl 2 - Form of action 

(Find4lgs of guilty of Charge III and the Specification tilereunder · 
vacated. So much of the sentence vacated as is in excess of dis­
honorable discharge, suspended, forfeiture of all pay and allow­
ances due or to become due, and confinement at hard labor for nine 
months, by order of the Secretary of War. G.C.M.O. 5, 13 Feb 1943) 
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. (125'·. In the Ot'fice ot The ·Judge. Uvocat& General. 
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SP.mH I 
Cll 229366 IAR 1 S 1943 

..· ...· tJD . 

. S T· A :t ES ) . 33rd. INFANTRY 
. 

DIVISION 
) 

v. ) . Trial by G.-c.u•• cc>nvened at 
) Fcrt Lnh. waahington, 

Private CHARI,ES F. LOBG · ) lloTmllber.23. 1942. Dishonor­
(20613710). Service.Battery. able discharge and confi.D8- · ~-21().th Field utillery :iunt tor ten (10) years. 
Battalion. ) Disciplinary- Barracks. 

JlOLDING by the :QOI.RD OF REVIEW 
HILL. LYON am SARGEN'l. Judge .Advocates 

·1. The Board ot Review haa examined the record of trial in the 
case of the soldier named abon. 

2. The accuaedwaa tried upon the following Charges and Speoifi-
cationaa 

CHARGE Ia (Findings disapproved b7 reviewing authority).· 

CHARGE Ila Violation ot the 65th .article of ar. 

Specification la In that }trivate Charles F. Loll& .5 
i 

a l'rivate in Service ·Battery. 210th Field ! 
.Artillery Battalion. did at Camp Forrest, 
Tenneaaee. on September s •. 1942. _strike Teoh­ I 
nieal Sergeant Harold i. Coulson. a noneca-. I 
minioned officer. with his tilt while said 
Sergeant Harold A. Coulson wu in the execu­ I 
tion of his oftioe. I 

' 
Specification 2a (Findi.ng ot not guilty)• 

.ADDITIOXAL CHARGE Ia Violation of the 93d' ..Article ot War. 

http:Findi.ng
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Specitica.tiona In tha.t Private Charles F. Long, 
20613710, Service Ba.ttery, 2loth Field 
.Artillsry Ba.tta.lion, did at 33d Division 
,Artillery Guardhouse, Fort 1.ewis, Wa.shington, 

. on or about November 5~ 1942, with intent to 
do bodily he.rm,:commit·an·assa.ult upon Private 
Bernard L. Wingert,' .ABN 37113448, 210th Field 
Artillery, by wili'ully and feloniously strik­
ing the said Private B19rna.rd. L• Wingert in the 
.tace with his tist. · 

AI>DITIOW. CBARGE II a Violation: ot the 65th ,AJ-ticle or War. 

Speoitioationa In that PriTate Charles F. Long, . · 
Service Battery, 2loth Field .A,i\tillery · 
Battalion, did at Fort l.ewis, Washington~ on 
or about November 13, 1942, assault Corporal 
John DeJonge, Headquarters Battery, 124th 
Field .Artillery Battalion, a nonc::ommiaaioned 
officer of the- guard,· who wa.s then. in the execu-
tion ot hia office, by striking him on the 
cheat with .his tist. · 

.ADDITIONAL CHARGE IIIa (Finding ot .not guilty). 

The accused pleaded not guilty to Charge I and·the Specification there~ 
under, but guilty of. absence without leave, in violation ot Article of 
~ 61J. guilty ot Charge II and Specification l thereunder; and not 

· guilty of Specifioa.tion ~ of Cha.rge 11. He· plea.dad not guilty to 
Additional Charges I, II, and III and their respectiTe Speoitioations. 
He was found guilty of Charge I, Additional Charges I and II and the 
Specifica.tions thereunder; _guilty of Charge II a.nd Specification l 

. thereunder; not guilty or Specification 2; Cha.rge II;· and not guilty 
ot Additional Charge III and the Specification thereunder. Evidence 
was introduced of o:ce previous conviction by general court-martial· 
for absence without leave, threatening a noncommissioned-officer, and 
disobeying the lawful order of a noncommissioned officer. He was 
sentenced to be dishonorably discharged the service, to fori'eit all. 
pay and allowances due or to become due, 9-n:d to be confined at hard 
labor for ten yea.rs. The reviewing authority disapproved the findings 
of guilty of Cha.rge I and the Specification thereunder, approved the .· 
sentence. designated the United States Disciplinary Ba.rracks, Fort 
Leavenworth, Kansas, as the place of confinement. and forwarded the 
record for action under Article of War soi. · 

- 2 -
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3. The evidence for the prosecution, upon the approved findings 
of guilty, is as follows: 

a. Charge Ill Violation of the 65th .A.ticle of war. 

On the morning of September 5, 1942, Harold A• Coulson, 
Battalion Supply Sergeant and member of Service Battery, 2loth Field 
...irtillery Battalion, Fort Lewis, Washington, observed that the ac­
cused, a member of Service Battery, did not stand reveille. After 
the battery left to police the area, Sergeant Coulson stopped in 
front of the tent of the accused. The accused was lying on his bunk. 
The sergeant adraonished accused for shirking his duties and told him 
he should sto.nd reveille with the rest of the battery. The accused 
"got very mad", told the sergeant to "mind his own business", and 
"then he threatened .me to take off my stripes and he would take me 
outside". The· sergeant told accused not to be bothered by his 
stripes •. The sergeant reported the incident to First Lieutenant 
Lowell B. I:Jyett who wa:s cloae by, and asked the lieutenant if he 
would get into trouble by· ha.villt; a fi~ht with th~ accused. iJhile 
the sergeant was reporting to the lieutenant, the accused came up 
and· struck the sergeant in the :face with his :fiat. Five minutes 
elapsed from the time the 1ergee.nt told accused not to let hia 
stripes bother him until accuatd ,truok the aergeant (R. 15-23). 

First Lieutenant Lowell B. Hyett, Battery C, 2loth Field 
Artillery Batta.lion, stated that on the morning of September 5,· 1942, 
while Sergeant Coulson was reporting to him that accused had·not at­
tended reveille, the accused, ~~thout any apparent provocation, walked 
up and struck Sergeant Coulson a hard blow on the right cheek. Lieu­
tenant ~-ett stated that it was one of the duties of Sergean~ Coulson 
to re~lort to him absences from reville (R. 22, 24-25). 

b. Additional Charge I: Violation or the 93rd Article 
of war. 

' 

On November 5., 1942,· accused and Private Bernard L. l"finge,rt. 
Headquarters Battery, 2loth Field Artillery Battalion, were in the 
gwirdhouse. Accused and 11:i.ngert were "wrestling a.round. just for fun". 
Wingert struck accused on the :forehead with a stocking. The accused 
picked the stocking up "and kind of rubbed it" over Wingert's face. 
After tussling a while accused threwViingert on the floor; "a little 
argument" followed,' and accused struck ffingert in the mouth with his 
fist. _At:>cused told Wingert if he reported the incident to the officer 
of the day they would carry him (Wingert) out on a stretcher. M.ngert 
and accused had been wrestling and playing several days (R.-25-28). 
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Prin.te .Fred Jacobsen, Battery A, 124th Field .Artillery, a. 
priaomr in the guardhouse, wa.a present when the· incident occurred, 
and thought it "Horse-play" - ·3ust. "a wrostling match". He did not 
see aocuaed strike 14.ngert, but heard the "bump•. Wingert had a 
split lip. The tu11sle began when Wingert said that· accused had. 
bothered 111.ngert•s personal eff~cta · (R~ 32-38). . · . . 

c • .Additional Charge II1 Violation of the 65th .Article 
of War. 

On November 13, 1942, the accused, a prisoner:in the guard­
house, wa.s out on a trash detail. Re t-eturned to the guardhouse and 
COlltplained about the removal of certain civilian clothing, which he 
had placed on the ti:uck. Corporal John DeJonge, the. acting corporal 
of the guard, illformed the. accused that he had removed the clothing. 
1'he accused told Corporal DeJonge that he had no right to take the 
clothing and that this we.a his only mean.a ot getting cigarette money. 
Corporal DeJonge ordered the accused back to his work detail. A few 
minutes later Corporal DeJonge tound the ac6used in the pri!Joner•s 
quarters. · The corporal asked him l'lhy he was there, and the accused 
replied that he was not goi~ to work. In substance, accused told 
Corporal. DeJoDge that he "was a dog in takiDg the things away :f'ram. 
him and depriving him of the cigarettes". ,lccuaed then struck 
Corporal DeJonge in the chest and attempted· to strike him ·a eecond 
tilne, but DeJonge blocked the second blow with his elbow (R. 44-49)•. · 

4. · For the defense, the accused .mad_e an unsworn statement, in 
substance aa follows, 

He had been intoxicated the night of September 4, 1942, 
· and wa.a. intoxicated on the morning of September 5, 1942. Re was 

arakened tha.t a9rni:cg when someone· doused hiJll with a bucket of ioe­
cold water. Sergeant Coulson had a "sort of· a guilty look on his 
ta.ce and I ·said •so you are the one that did it•, and he said. 'Yea, 
ao what if I am.• I struck him•••• (R. 51, 52). 

Referring to the alleged aasa.ult upon Private Wl:ngert, ac­
cused aa.id they were •horse playi:cg around, sort of aparri:ng or 
wrestling, all in tun". Wingert called him a.couple ot names that 
made him mad. acou:ed him of going i:ato his (Wingert•s) drawer and 
stealing. Accused sta.ted, "* * • it got on my nervee &lJd I hit 
him. • • *" (R. 54). . . 

Concerning the assault upon Corporal DeJonge, the accused 
stated that on the morni11g or November 13, 194~. he was a prisoner 
and a member of a trash detail. While working at the tra.ah dump• 
he picked up some old clothing.that he intended selling tor ciga• 
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rette money. The clothing wa.s placed in a. box and left on the truck:. 
Shortly after returning to the guardhouse, he notic:,ed th.8'.t the box 
of clothing ha.d been ta.ken from the truck. The qriver told him that 
the corporal of the guard ha.d taken the clothing. .This ma.de· accused 
very ma.d - · 

"• • • I just walked downatairs a.nd. said 'llb:y should 
I work'. The Corporal of the Guard came down and he 
walked over. to me· with • • • a smart smirk· on his fe.oe. 
* * • and I attempted to strike him and he raised his 
arm a.nd tile punch was blocked.•.••~ I was in sort of 
a rage at the time.•••• (R. 55, 56) • 

. 5~ !,• \11th respect to Specification l ot Charge II, to which 
the accused pleaded guilty, the undisputed evidence clearly esta.bliahea 
that the accused on the morning .of September 5, 1942, wu reprimanded 
or admonished by Sergeant Harold J,. Coulson for failure to attend. · 
reveille. · The accused "got very mad", told the sergeant to mind. his 
own bua inesa, a.:ad innted him to take oft his stripes. . While the · 
aergea.nt, in the execution of his offlo..e, was reporting the iDCident 
to First Lieutenant Lowell B. Hyett, the accused struck the sergeant 
in the face ,rith his fiat. 

b. J..dditional Charge Ia Violation of the 93rd .Article 
of lfar. 

As to this Charge and the Specification thereWlder, alleging 
a felonious assault with intent to do bodily harm, the evidence shon 
that the accused and Private Bernard L. Wingert were prisoners in tlhe 
guardhouse at Fort Lewis, Washington. They had been wreatllng and 
8horaeplaying• for eevera.l days. On November 5, 1942, while "wrestliDg 

· around, just tor tun•, Wingert struck accused on the forehead.with. a · 
atooking. The accused Fick:ed up the stocking and rubbe.d it over 
Wingert'• face. A little argument followed, and accused struck il1ngert 
in the mouth with his fist, splitting his liJJ• 

:rhe lianual for Courts-Martial defines an assault w1th intent 
to do bodily harm as - · 

•• • • an assault aggravated by the specifio present 
intent .to do bodily harm to the person assaulted by means 
of the force employed. • • •" (par. 149~, lL.C .u., 1928). 

Applying this definition to the undisputed faots in this cue, it is 
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· apparent that there is e. failure or proof of one or the ess:ential ele­
ments or the offense charg.ed," to w1t - intent to do bodily harm. 

~he Sp6cification does not allege and ~he evidence does not 
prove eny acts.by the accused which would.warrant the legal.inference 
tha.t he intended to do bodily he.rm. The proof does establish beyond 
a reasonable doubt that the a.ccuaed., at the place and time alleged, 
committed an aasault and battery upon Private Bernard L. Wingert. 
The Board o.t' Review., therefore., holds as to_.Jdditional Charge I and 
the Specification thereunder., that the evidence is legally insufficient 
to sustain a finding that accused committed a felonious assault., in 
Tiolation of the 93rd~icle of War., but legally sufficient to sup­
port a tind.ing_ai' guilty of assault and battery - a lesser included 
offense - in violation of the 96th .Article of War. 

c. .ldditiona.l Charge II1 Violation of the 65th .Article 
o.t' llllr. 

The £ind.iI191 of guilty of this Charge and the Specification 
therew:ider are supported by clear and convincing proof that -the ac­
cused., on November 13., 1942., while a prisoner in the guardhouse· at 
Fort JrlLahington., assaulted Corporal John DeJonge., corporal of the 
guard., who .,a then in the execution of his office., by striking him 
on the chest with his £1st. 

d. The accused in his unsworn statement a.dmitted striking 
Sergeant Coulson., a.a alleged in Specification l., Charge II; admitted 
strikiilg Priva.t.e Wingert, a.s alleged in the Specification., ~ditional 
Ch&rge IJ and, in effect, admitted an assault upon Corporal DeJonge, 
aa alleged in the Speci!'ication, .liiditiona.l Charg9 II.· 

·s. rhe reviewing authority having disapproved. the findings 
under Charge I., alleging desertion, the maximum authorized punish­
ment imposa.ble in this oa.se for striking a noncanmissioned officer 
while in the uecution of hia ·office, in violation of .Article of 
War 65 (two Speca~ )., aild for assault and battery., in vi·olation of 
.Ai-ticle of War 96., is dishonorable discharge, total forfeitures, and 

· collf'inmnent at hard labor tor two years and six months. (par. 104c, 
1l.C.M. ~, 1928). . -

7. For tile ree..som stated., the Board or Review bolds the record 
of trial legally sufficient to support the findings of guilty oj 

· Specification l, Charge Il, and of Charge II; legally sufficient to 
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· support the findi~~ of gui~ty of Additional Charge_II and the Speci­
fioa.tion thereunder, lega.11~ auf'ficie:at to aupport only so much ot. 
the findings of guilty of Additiona.l Charge I. and the Specifica.ti on 
thereunder u involves findings of guilty ot use.ult and battery b7 
accused. as alleged. and at the time and pla.ce alleged~ in violation 
of 'l?he 96th .Article of WiarJ and legally'sufticient .to support only 10 

much ot the sentence ~a involves dishonorable ~scharge •. total for-· 
feitur~s •. and confinement at hard. labor for two years an~ six months. 

~. - ·, 

~-~~;~ • Judge Advocate. 

~J.~ kdge ~vooate. 
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SPJGH 
CM 229366 1st Ind. 

War Department. J.A.G.O., · laAA. 13 1943 · - To ·the Commanding General,· 
33rd Ini'a.ntry Division, Fart.Lewis, ila.shington•. 

. . 

1. In the case of Private Charles F. Long (20613710), Service 
Battery, Zloth Field utillery Battalion, attention is .invited to tM 
foregoing holding by the Board of Review that the record of trial is · 
legally sufficient to _support the findings of guilty of ~pecification 
l, Charge II, and of Charge II; legally sufficient to support the find­
ings or guilty of Additional Charge II and the Specification thereunder; 
legally sui'fioient to support only so much· of the findings of guilty of 
Additional Charge I and the Specification. thereurider as involves findings 
ot guilty of u1ault and battery .by accused, u alleged, and at the time 
am place alleged. in violation of the 96th .Article of WarJ and legally 
sufficient to support only 110 much of the senten~e as involves dishonor­
able discharge, total forfeitures, and confinement at ha.rd labor for · 
two years. and six montlrs, which holdiDg is hereby approved. Up_.on ap­
pronl of only ao lllllch of the finding• ot guilty of Additional Charge I 
and the Specitica.tion thereunder a.11 iJ:IVOlves findings of guilty of 
assa.ult and battery by accused., as alleged~ and at the time and place 
a.lleged., in violation of .the 96th .Article of War., and upon reduction ·of 
the term. of confinement to tv,o years and aix months you will have 
authority to order the execution ot the sente:ace.-

2. Whexi copies of. the published· order in this oa.se ·are forwarded 
to thia· office they should be accompanied by the foregoing holding and 
this- indorsement. For convenience- of reference and to .f'a.oilltate a.t­
taohi?Jg copies o.f' the published order to the reoord in this cue, 
please place the tile number of the record in brackets a.t the end o.f' 
the published order a.a follows a ' 

(Cll 229366). 

~~.,_; 
/ ~ C. Mol~i;. - 7 

MAR lb ~3 AM Brigadier General, U. S. Army. 
Aoting The Judge Advocate General. 
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.Army Service Forces 

In the Office of The Judge Advocate General 
Washingto~, D.C. . 

JAN 151943
SPJGH · 
CM 229411 

UNITED STATES ) BERMUDA BASE. COM:.WID 
) 

v. .) Trial by G.C.M., convened at 
) Bermuda:Base Canmand, November 

Private WILLIAM FERRELL ) . 2, 3, 4, and 5., 1942. Dis-
(6924973), Battery B., 27th ) honorable discharge and con-
Coast Artillery Battalion ) finement for fifteen (15) years. 
(Comp) (HD). ) Penitentiary. · 

REVIEW by the BOARD OF REVIEW 
HILL, LYON and SARG~., Judge Advocates 

1. The. Board of Review has examined the record of trial· in the 
case of the soldier named above. 

2. The accused was tried upon. the following Charges and Specifi-
cationsz · 

CHAROEt · Violation of the 92nd. Article of war. 

Specification: In that Private William Fen-ell, Battery 
B., 27th ·coast Artillery Battalion (Comp) (HD)., 
Bermuda Base Command, U.S. Arrrry., did., at or near 
Warwick Parish., Be:nnuda, on or about-October 6., 1942, 
forcibly and feloniously., against her will, have 
carnal knowledge of Susan Olive Packwood. 

· ADDI'£I0NAL CHARGEt {Finding of Not Guilty). 

Specificatio_n: (Finding of Not Guilty). 



(134) 

He pleaded not guilty to t."le Charges and Specifications, arid was found 
guilty of the original Charge and Specification., and not guilty of the 
Additional Charge and Specification. He·was sentenced to dishonorable 

· discharge, f orfeiture of all pay and allowances due or to became due, 
and confinement at hard labor for the term of his natural life. The 
reviewing authority approved the sentence; reduced the period of con~ 
finement to fifteen years, designated the United States Penitentiary., 
Atlanta., Georgia, as the place of confinement.and forwarded the record 
of trial for action under Article of War 50-}. 

J. The pertinent evidence for the prosecution shows that on · 
October 6., 1942., W.rs. Susan Olive Packwood, a colored housewife, 
weighing.about 105 to llO pounds, left the home of her sister between 
10:45 and 11 p.m. to return to heroome in ~aget Parish., Bermuda •. She 
passed her father•s house at about ll p.m. and arri:ved at nAmen Corner", 
which was the boundary line between Paget and Warwick .Parishes. "Amen 
Corner" is about J. 25 mil~s from the camp at which the accused was sta­
tioned. Upon arriving at the corner, a man., later identified as the 
accused., struck Mrs. Packwoodi s eye, and .dealt her several hard blows 
on the chest and shoulder blades. She fell to the ground. Accused's 
hands were on ~er mouth and throat and he threatened to choke her, stating 
that he would kill her if she made. any noise. She "screamed a little~ I 
couldn't do .it very much~ He had his ha."lds around me. One hand to my 
throat and one hand was to my mouth• •. She offered him her purse and 
said she would do anything he wished if he did not hit her ·-agai.R. With 
his hands still on her throat and mouth., he dragged her .along the road 
to a hedge. He ordered her to get under the hedge., stating that if she 
did not., he had a gun and would kill her. I!Jl's. Packwood was thrO"ffll on 
the ground. She "hollered" and was sobbing, but he·made her stop. With 
his hands on her throat., he ordered her to take off her "pants".· When 
she refused he threatened to kill her. "The grasp became tighter and 
tighter everything I refused to do•. He then ordered her to put her 
leg up. When she hesitated, he threaten9d to choke and kill her. She 
did so, and he started to "finger me•. She asked how he would like 
such a thing to happen to his mother and ·sisters, and he told her to, 
nshut up•. "There was nothing else but threats going on all the time.• 
He then ordered her to raise her legs. "Whenever I re.fused anything 
he threatened me•. Accused then had intercourse with her. During this 
time his hands were on Mrs. Packwood's. throat 11off and on•. When he 
had threatened to shoot her., he took out of his pocket what she thought 
was a gm and laid it on the ground by his side. Mrs. Packwood pretended 
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she ttwa.s having a good time•, but was •on the alerts in order to scream 
if there was an opportunity. Howeve~, at the slightest sound,. accused 
would put his hands on her throat and threaten her. She thought it 
useless to scream unless she heard someone approaching, and believed 
accused would kill her if she .screamed., with no one ·nearby to aid her~ 
She did not Rttempt to strike him. because she was too frightened and 
her life "would have been gone•. After accused had intercourse with 
her., she heard voices which she recognized. She told accused that it 
was her husban.d and to remain quiet or she· would not be able to meet 
accused again. •He seemed to fall for· this•, said •All right•, and 
rolled over to ascertain the direction from which the voices were 
coming. Mrs. Packwood then screamed •Governor., come to me quick. 
Catch that man•. Accused got up,and ran. Mrs. Packwood arose., •tidied• 
herself., and nnt out' to the road. Accused was later brought back be­
tween two friends of Mrs. Packwood., named •Governor" Lightbourne and 
Roger Tucker. Mrs. Packwood ~dentified accused at the trial as.the 
man who had assaulted her (R~ 4, 6-8, 10, 11., 14., 16-?.l, 30., 31; Ex. A). 

The ~vidence .further shows that at about 11:20 p.m • ., three 
men (colored) named •Govemor8 Lightbourne., Buchanan L. Johnston, 'and 
Daniel \'filson were walking in the vicinity of the attack. Johnston 
had left the other two men at a nea.rby corner. They heard a woman's 
voice, which sounded hysterical, calling •Governor•., or •Governor., 
co.me here•. A man who was later identified as the accused, ran out 
on the road., and seized a bicycle. Lightbourne chased him., calling to 
Johnston t.o stop him. As accused rode toward Johnston., .the latter turned 
his light directly on his face. Accused lost control of his bicycle and 
crashed into·a wall.· Lightbourne £ell on top of the man., who then arose., 
said •r haven't done anything•, got on his bicycle., and started to ride 
off. Lightbourne caught him again, they exchanged blows., and the man 
escaped. Lightbourne caught accused a third time and brought ~ back 
to Mrs. Packwood, who was sitting on a wall. The accused· was there under 
a street light. One side of his face was covered ll'ith blood., and he had 
blood on his shirt. He had a gray.,· .American-made, United States Army · 
bicycle ll'ith large tires, equipped with a light. Mrs. Paclorqod was 
nervous; excited, and angry. Her head was Dbanged up•, and she had a 
bump on her face or head. Her dress was •crumpled up behind•. She said 
that accused had hit and threatened to choke her, taken advantage of her, 
and requested the men to •beat him up" (R. 8., 32-39., 40., 42., 45-53, 57}. 

Accused denied to Lightbourne that he had taken advantage of 

- 3 -



(136) 

Mrs. Packwood, and· stated that he did have a date with her. and gave her 
;J.. He stated to Private Roger Tucker, Bermuda Military Infantry, a 
nephew of Mrs. Packwood who had arrived on the scene, that his name was 
VTil-1.iam Ferrell. Tucker jotted down on a card a number which he secured 

-from accused's identification tags which.were.hanging on a chain around 
his :neck~ The number was 6924973, serial number of accused,·and the.name 
on the identification tags was William Ferrell. Tucker further identified 
a blood-,spattered, dirty, blue, civilian sport shirt and pair of blood-· 
spatte:ted khaki trousers wili.ch were introduced in evidence, as being 
similar to the ones worn by accused or. that evening. On the shirt ap­
peared the m.nnber 3290, and on the trousers the number 4973 (the latter 
number comprising the last four digits of accused's serial number)~ 
He also, identified the card admitted in evidence as the card on which 
ha had .jotted down the number from the identification tag. At the trial, 
Lightbourne and 1'ucker identified accused as the man whom they had ap­
prehended. Lightbourne and Tucker had previously promptly identified 
accused in an identification parade held three days a!ter the commission 
of the offense alleged. Actused was placed in line with five other men. 
Mrs. Packwood at first failed to identity accused at the line-up, but did 
so hesitantly a!ter the six men in the parade had removed their hats at 
her request (R. 4-5, 8, 19, 36, 38, 42, 45-46, 50-52, 60-63, 133; E>cs., 
B, D.; E). 

V1hen Oscar Packwood, Mrs. Packwood I s husband, arrived home 
at midnight, she was crying, and appeared •very nervous• . and a.very badly 
shocked". She told him that an American soldier had attacked and raped 
her (R. 9, 22-24, 60). 

On the morning following the attack, Mrs. Packwood was examined 
by a doctor who discovered no visible evidence of bruises or marks on her 

·neck, eyes, head, or face. She complained of a tender neck and shoulders. 
Three days later he examined her again and found a discoloration under 
the left eye. During his second visit he examined her genital organs and 
found no signs of injury (R. 26-30, 130,.131). 

Between 12 and 12:30 a.m., October 7, 1942, accused was ob­
served by several witnesses in or near his tent. 1{e had on a blue sport 
shirt and khaki trousers similar to those introduced in evidence. His 
face was scarred, freshly cut, and bleeding. His shirt and trousers 
were blood-spattered. Accused stated to sane witnesses that he had fallen 
from a bicycle. To others he had stated that he had had sexual intercourse 
with a colored woman who had "squawked•, that he was then attacked by two 
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colored men and had to fight hi~ way out. Accused stated that he planned 
to hide the shirt and trousers. He did hide the shirt near a tent under 
a barz·el. The shirt and trotisers introduced in evidence were later found 
by a soldier under sooo lumber situated about 35 qr 40 feet away from a 
row of tents•. The shirt was iden~ified as his by a Private Kendall, who 
had last seen it in his foot locker a few days prior to October 6. 1'he 
last four digits of the. aerial ·number of. Kendall,. "3290", were stamped 
on the shirt (R. 4, 65, tR-77, 79, 81, 83-86). 

I . . , , • 

Accused had a pass to go to HamiJ,.ton on the evening of October 
6. According to the pass list, he left the post at 4:30 p.m., and re­
turned at 9:45 ·p.m. His destination was Hamilton. Private Louis Brown, 
Battery B, 27th C9ast Artillery Battalion, who was the charge of quarters 
on October 6-7, 1942, testified that·he.did not sign accused in or out 
(R. 66-68; Ex. F). 

4. The pertinent evidence for the defense was as follows: 

Accused testified that on October 6 he used his pass and checked 
· out between 4 and 4:30 p.m. 11The person on dutytt signed him out. He went 
to Hamilton on a Goverrunent issue bicycle, .and returned at 9 p.m. to the 
Empire. Bar., where he bought .a pint of whiskey. He hid the whiskey not 
far .from camp in order that no one could detect it on his person when he 
returned to camp. · He then ·"checked in•, and Private Brown, who was charge 
of quarters, signed him in at 9:45 p.m. He did _not actually see Brown 
make the entry, .but Brown had a pencil in his hand and he saw him •make · 
the motions•. After going to the latrine, he borrowed a bicycle belonging 
to ·a soldier named Martin, and began to l."ide down a trail to the place where 

·. he had hidden the whiskey.. He did not know what time it was when he started. 
i'fuile riding down the trail his bicycle struck an object in the path, he 
was thrown off, his face., hands,:and arms were "skinned", and he was stunned. 
Accused returned to camp and. bathed his face. It was tlien about a half hour 
since he had signed· in. He went to his tent, where he engaged in some con­
versation 'with his tentmates. He slept., and was later awakened because 
his face was throbbing with pain.- After going to the latrine., he hung his 
shirt and trousers on a rope outside the tent. The follmrlng morning he 
put them at the head of his bed or in his barracks bag. He did not see 
them again, and could not explain why they were later found in the lumber 

· p:l.J.e. Accused identified Exhibits B. and D •. as the shirt and trousers he 
was wearing when the bicycle accident occurred. He denied having stated 
that he was going to hide his clothes. He further denied being at the 
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scene .of the alleged crime on that ·evening," and' stated that he had not 
assaulted a colored woman, and had not seen eithe~ Lightbourne of Tucker. 
(R. :J-07-lll, 113-117). 

. . Major· Arthur J. Hanna,· Provost Marshal •. wh~ questioned some of 
the witnesses prior to trial, testified .that during, the course of-his 
questioning, Private Brown, Charge of Quarters; had stated to~ that. 
he did·not sign.accused out, but that he did, in a.ccusedJs presence, 
sign him in at 9:45 p.m. Captain Ralph A. Jones; Jr., wno investigated 
the charge of rape, testified that Brown :made a sworn statement that 
he signed accused in at 9:45 p.m., that he had looked at the clock at 
that time, and that accused was then personally present (R. 88,. 105, 
106). 

5. The evidence plainly shows the commission by accused of the 
offense of rape· as found by the court. The circumstanoes preclude any 
possibility that the woman cons·ented to the act. Accused denied that 
he had conunitted tqe crime~. but his identificatioQ by.Mrs. Packwood; 
Lightbourne, and Tucker,· both at the identification line-up and at the 
trial, was positive. · Further, he admitted to 'l.'ucker that his name was 
William Ferrell, and the serial number lihich Tucker obtained from his 
identification tags corresponded with that of accused. The motion by 
the defense for a finding of not gullty to both Charges and Specifica­
tions was properly oveITuled by the court (R. f!rl). 

6. Consideration was given to the attached request for clemency 
by accused addressed to the Canmanding General, Bermuda Base Command, 
dated Decembez: 5, 1942. · 

?. The charge sheet shows that accused is 24 7/12 years of age. 
During prior service in the Infantry he was unassigned from January 
13, 1938, to May 26, 1940. He currently enlisted on May 27,1940. 

s•. The court was legally constituted. No errors injuriously af­
fecting the substantial rights· of aocused were committed during· the trial. 
The Board of Review is of the opinion that the record of trial . · 
is legally sufficient to support the findings of guilty and the sentence. 
Confinement in a penitentiary is authorized for the offense of rape, 
recognized as an offense of a civil nature and so punishable by peni­
tentiary confinement for more than one year by section 22-2801, District 
of Columbia·code, 1940. 

)TE, Lieut.Col.Ellwood w.sa.rgent ~&~ 
,gned the rough copy of this review ______________, Judge Advocate. 
:onta.ined in file). but left for an L 
vcti1eas station before the review {. ~ 
lfretype~~~. ____-..;;;......;.-_:::-_,i,_·...,~,;:-·_,:r,-~-'"'-'-;;__ __,, ;Judge Advocate. 

. Lester s. Hill, Jr •• 
Colonel.J.A.G.D•• 

Ch.airman, Board of Review No·. 1. 
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Vi.AR DEPARTMENT 
Services ot Supply 

In the Office of The Judge Advocate General 
Washington, D. c. 

SPJGH 
Cll 229412 MAR 81943 

UNITED STATES ) 98th INF.A.NrRY DIVISION 

v. 
) 
) Trial. by G.C .M. • convened at 
) Camp Breckinridge, Kentuc)q,. 

Second Lieutenant SMITH F. ) December 10., 1942. Dismiss.al. 
MUNSON (0-1289778), 390th ) 
Infantry. ) 

OPINION ot the BOARD OF REVIEW' 
HILL, LYON and SARGENT, Judge.Advocates 

. 
1. The Board ot Review has examined the record of trial in the 

case of'_the officer named above and submits. this, its opinion, to 
. The Judge Advocate General. 

2. The accused was tried upon the following Charges &.l;ld Speci-
fications: · 

CHARGE. Ia Violation of the 95th .Article of \'far. 

Speoiticationa In that Second Lieutenant Smith F. 
Munson, 390th Infantry, was, on or about Novem­
ber 22, 1942, in a. private residence ot Frank 
Moorman, Highway 60, Morganfield, Kentucky, 
found drunk in bed with an· enlisted man, vis 
Sergeant Howard Bentley, Company H, 390th 
Inf'a.ntry • 

CHARGE II: (Findings disa.pp~oved by reviewing 
au1:hority). 

He pleaded not guilty to all Charges and Specit1oations. He was found 
guilty ot the Specification, Charge I, except the word •fowut. and 
substituting the words ttowued by" tor the word ttotn, guilty of Charge 
I1 and guilty of Charge ll and the Specification thereunder. He was 
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· sentenced to be dismissed the service. The reviewing authority disap­
proved the findings of guilty.of Charge II, and of the Specii'ication 
thereunder' approved the sentence, alil.d forwarded the record of' t:i;-ial . 
for action under the 48th .&l"ticle of' war. _ 

3. The evidence shows ,tha."t; on the a.f'ternoon of Sunday, :November 
22, 1942, the accused stayed in the mess hall of Company R, 390th In­
fantry, after a 12 s 30 dinner. Between then and 2 t 30 p.m. the accused 
and Sergeant Howard Bentley-, a cook, had bee_n in the. storeroom -drinking 
some liquor which belong'ed to Bentley. Some other ,cooks in the company 
were drinkiDg in the kitchen. The accused had approximately three 
drinks. Sergeant Bentley had an engagement to go to Morganfield with 
accused. At about 2s30 p.m., Sergeant Bentley and accused entered the 
car of another officer and were driven to town. Sergeant Bentley 
brought from camp a. quart of whiskey whfc_h the accused had bought with 
money furnished by Bentley. The · officer carried them as far as the 
Re.inbcm-Tavern. They then went to a. cabin nearby where two girls, 
Miss Brady and Miss Sheridan, lived, and th.en went to Waverly to see 
if the girls were down where they_ worked.· They took a cab and arrived 
at the Orange Front, a restaurant, a.bout 4 p.m. Sergeant Bentley had 
some .whiskey and got drunk in the Orange. Front, but did not- remember 
whether the accused· dre.nk any _there. The next thing Sergeant Bentley 
remembered was going ·to bed. Re next saw accused when the military 
?Olice woke him up in a cabin in which the girls livea. Miss Brady 
had given Bentley pe_rmission •to be in this ca.bin at any time". 

_Bentley had arranged for accused to meet Miss.Sheridan downtown to 
have a date with her, and she was with them a part of the time. 
Bentley had previously ·had dates -with the two girls. (R. 33-43 ). 

Corporal Doyle M. Donaghue of the llilita.ry Police, at a.bout 
l0s45 p.m., November 22, in re.sponse to a call, went with three en­
listed men of the_Military Police to a house on route 60, behind the 
Liberty_ Filling Station, which was owned by Frank Moorman and rented 
to a Miss Sheridan. Re picked_ up a. lady and a man en route. Corporal 
Donaghue found accused and Sergeant Bentley in the house in bed asleep 
under the covers. Both were dressed in pants and kha.ki"shirts. 
Corporal Doneghue shook and woke accused, who then refused to accompany 
him to the police station. In response to the request of accused, he 
called Lieutenant Joseph G. Burgess of the- 1tl.litary Police (R. 4-12, 
12-13, 14-19, 20-24, 25-27). 

When Lieutenant Burgess a.rrived with Officer J. C. D. Hopgood 
of the Morganfield police, the accused was sitting on the bed putti-ng 
on his shoes, and Sergeant Bentley was lying across the bed~ Lieu­
tenant Burgess asked the accused to dress, told Bentley to get up and 
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dress, and directed Corporal Donegh.ue to take both of them back to their 
organization. Af'ter finishing with his shoes, the accused put on his 
blouse (R. 27-30, 31-33}. 

Lieutenant Burgess saw· no indications which led him. to believe 
that the accused was under the int'luenoe of liquor. The accused talked 
sensibly, and his eyes were clear. Lieutenant. Burgess did not smell the 
odor of aiquor ·on the breath of accused~ In the opinion of Lieutenant 
Burgess the accused was conducting himself in a very ge:dtlem&nly manner. 
lilen the accused gave Lieutenant Burgess an unopened quart b~ttle of 
whiskey, Lieutenant Burgess told him. that he could have the bottle the 
next time he came to Morganfield (R. 28-30). 

On the· other hand, the tour enlisted men present and the civil 
policeman, Mr.· Hopgood, testified that the accused wu drunk. The en­
listed men baaed their opinions on the fact that accused staggered once 
'When he got up, was antagonistic, argued, talked very rough in a loud 
voice and in a manner in which a sober officer would not talk, failed 
to cooperate with the mili te.ry police,' grabbed a 'paper i'rom Corporal 
Doneghue, and did not have full .control ot his mental faculties. Of­
ficer Hopgood stated that accused wa.s •una.er the illf'luenoe of whiskey, 
right sharply•, had the odor of whiskey. on his breath, was •1ike a man 
getting over f. drunk", his speech was not· that of a sober man, he was 
argumentative, and did not want to put his clothes on, "get out, or 
anything else•. If Lieutenant Burgess had not been al()xig, officer 
Hopgood would have taken accused to jail and placed a drunk qharge 
against him. (R. 5, 15, 21, 26, 31-32). 

4. The ·defense presented no testimo~. The accused elected to 
remain I ilent (R, 32.-33). 

5. It is clear that the accused was found in bed w1th Sergeant 
Bentley in the house owned by Mr. Moorman. The Board 1a of the opinion 
that the record shows that accused ,ras drunk at the time, notwithatand­
iDg the contrary opinion of I.ieuten.ax:i:t Burgess. Winthrop citea as an 
instance of conduct unbecoming an officer and a gentleman in violation 
of the 61st (95th) .Article of 11u-· -

"Drunlcexmess ..of a gross chara.cter committed in the 
presence of military i:o:f'eriors or characterized by some 
peculiarly shameful conduct or disgraceful exhibition 
of himself by accused" (Winthrop's Military Law and 
Precedents, 2d ed., p, 717). · 

There is no suggestion in the record that the accused ,ras 
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grossly drullk•. '.l'here is nothing· to indicate that there had been a:rry· 
unnatural relations between the two men. Regardless of their purpose 
in entering the houH, the ta.ct that they were found a.sleep in the 
only bed in the rocm indicates that they were sleeping ott the results 
of earlier drinld.ng. The conduct of accused in consorting wJ.th an e~­
·11sted :man wider the circums-t:ances stated by Sergeant Bentley, .was en-

.. tirely ina.pproprie.te to his position a.s an officer. Such conduct, in 
the opinion ot the Boa.rd, was not of a character to come within '.th,e 
purview or the 95th ,Article of wa.r. It was,- however, conduct preju- · . 
dicial to good order a.nd military discipline,· and constituted a viola­
tion of the 96th ..article of Wa.r. 

6. ~ accused is 28 years of age. The records of the Office 
of The J.djuta.nt ~eral show· his ae.rvice as follo,rs 1 

Enlisted service, National Guard,· 1929 to ·1937, a.nd in 1940; 
active service from October 15, 1940; appointed temporary aecond lieu­
tenant, Infantry, umy ot the United States, from Officer ·candidate 
School, _and extended ac~ive duty. August :11, 1942 • 

.7. '.l'he court was lega.111 constituted. No errors injuriously 
affecting the substantial rights of the accused were committed during 
the trial. For the res.sons· sta:ted, the Boa.rd of Review_ is of the 
opinion that the record of. trial is legally sufficient to support the . 
.finding o.f guilty -of the Specification of Charge I; legally sufficient 
to support only so much ~f the finding of guilty of Charge I as finds 
the accused guilty in violation of the 96th .Article of War; legally 
sui'ficient to support the sentence. and to warrant confirmation of the 
sentence~ Dismissal is a.uthorized upon conviction of violation of the 
96th Article of war. 

Judge .Alivocate. 
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SPJGH 
C1' 229412 

1st Ind. 

War Department, J.A.G.o., MA~ 1 8 t943 - To the Secretary ot War. 

1. Herewith transmitted tor the action of the President are 
the record ot trial and the opinion of the Board of Review in the 
case or Second Lieutenant Smith F. Munson (0-1289778), 390th In­
fantry. 

2. I concur in the opll4on or the Board ot Review that the rec­
ord ot trial is legal.17 sufficient to support the finding of guilt7 
ot the Specification, Charge I, legally sufficient to support onl7 eo 
much ot the finding ot gullt7 of Charge I as involves a finding ot 
guilty- in violation ot the 96th Article of War, and legally- su!f'icient 
to support the sentence, and to warrant confirmation of' the sentence. 
I reconunend that only- so much of the finding of guilty of Charge I be 
approved as involves a finding of guilty in violation of the 96th 
Art:lc:le or War. 

The accused was drunk in bed with an enlisted man in a private 
houee, to which the enlisted man had access. The accused was not 
groeely d.nmk. Both were dressed in pants and shirts. 'lbere was no 
wggestion of any unnatural relation• between tMm. It appeared u 
though both were aleeping ott the et.fects o! being drunk. In view 
of allot the circumatances I recommend that the sentence to dismissal 
be confirmed, but that the execution ot the sentence be suspended 
during the plea8Ul'e of t~ President. 

3. Inclosed herewith are the draft of a letter tor your signe.ture, 
transmitting the record to the President for his action, and a form. o! 
Executive action c!.l"I'ying into effect the above-made recommendation. 

Q _@-_ 

MIRON C. CRAMER, 
Major General, 

The Judge Advocate General. 

3 Inch. 
Incl. l - Record of Trial. 
Incl. 2 - Drt. ltr. for aig. 

Sec. of War. 
Incl. 3 - Form of Executive 

action. 
{Only so much of finding of guilty of Charge I approved as involves 
finding of guilty of violation of the 96th Article of War. Sentence 
confirmed but execution suspended. G.C.M.O. 85, 13 Apr 1943) 
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Services of SUpply 

In the Office of The Judge Advocate General 
'Washington, D. c. 
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SPJGK 
CM 229461 

U N I T E D S T A T E S ) 79TH INFANTRY DIVISION 

v. 
) 
) Trial by G. c. M., convened at 

Second Lieutenant ROBERT 
) 
) 

Camp Blanding, Florida, November 
30, 1942. Dismissal. 

H • P.AY ( 0-128313 5), 313th ) 
Infantry. ) 

OPINION of the BOARD OF REVIEW 
COPP, HILL and ANDI?..EV{S, Judge Advocates. 

l. The record of trial in the case of the officer named above 
has been examined by the Board of Review and the Board submits this, 
its opinion, to The Jud.ge Advocate general. . · 

2. Accused was tried upon the following Charges and Specifi­
cations: 

CHARGE I: Violation of the 96th Article of War. 

Specification: In that 2nd Lieut. P.obert H. Rq, 
313th Infantry, having been restricted to the 
limits of Camp Blanding, Florida, did, at Camp 
Blanding, Florida, on or about November 1, 1942, 
break said restriction by going to Jacksonville, 
Florida. 

CHARGE II: Violation of the 61st Article of War. 

Specification: In that 2nd Lieut. Robert H. Rq, 
313th Infantry, did, without proper leave, ab­
sent himself from his organization at Camp 
Blanding, Florida, from abcut November 2, 1942 
to about November 5, 1942. 

He pleaded not guilty to and was found guilty of the Charges and Speci­
flcations. Evidence of one previous conviction for absence without leave 
from September 5, 1942, to September·?, 1942, in violation of Article of 
War 61, was introducad. He was sentenced to be dismissed the service. 
The reviewing authority approved the sentence and forwarded the record 
for action under Article of War 48. 
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3. The evidance shows that on SSptember 19, 1942, accused was 
sentenced by general court-martial to be restricted to the limits o£ 
Camp Blanding, Florida, for two months. The sentence also included 
forfeitures o£ pay and a reprimand. (Ex. 1) On or a.bout Qct.ober 24, 
1942, accused received and read a copy- of the general court-martial 
orders publishing ta! sentence (R. 16, 44). The orders included the 
reprimand (Ex. 1). Despite the fact that the restriction had not 
been removed (R. 15, 19, 20, 21), accused absented himself without 
leave on November 1 and remained absent until November 5 (R. 17, 18; 
Ex. 2). During this period his bed wa.s "unmade" (R. 23) and he was 
not seen in his hutment or anywhere else. in camp (R. 22, 23, 25, 26). 
en November 1 he was seen by Second Lieutenant Myron H. Murley, 313th 
Infantry, in the Patio Grill, Hotel Roosevelt, Jacksonville, Florida 
(R. 29, 30, 37, 38), at 'Which time, in the opinion of Lieutenant 
Murley, he was drunk (R. JO). A.t the time oi' accused's unauthorized 
absence he was in coounand of a rifle platoon for 'Which a training 
schedule had been "made up" (R. JI:,, 47). As a result his time had 
"all been scheduled" (R. 47). 

Accused testified that on Saturday night (Octobez Jl, 1942) he 
was drinking in the officers' club (R. 43). He testified .further 1 

"From a period some time Saturday night> every-
thing is hazy. I don't remember exactly where 

, I went. I couldn't swear as to where I went. 
Then the next I remember, actually remember, is 
soma time Thursday when Captain Butscher woke me 
and told me I was urrler arrest***" (R. 43). 

He testified also that he could remember "different spots and a crowd 
and something like that" but could not "answer exactly where I was or 
what I was doing" (R. 45). 

Captain Stephen D. Butscher, Company F, 313th Infantry, a witness 
for the defense, testified that accused had performed his duties "in 
an excellent manner", had never caused any trouble and, while on duty, 
had never acted in a manner unbecoming an officer and a gentleman (R. 34). 

4. The evidence thus shows that having been lawfully restricted 
to the limits of Camp Blanding, accused broke the restriction by going 
to Jacksonville, Florida, as alleged in the Specification, Charge I, 
and that he absented himself' 'Without leave from November 2, 1942, to 
November 5, 1942, as alleged in the Specification, Charge II. His 
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testimony that during his entire absence he was so drunk that he did 
not remember what occurred is not convincing. In B1lY case, his drunk­
enness, even though so great as to impair his mental faculties to the 
extent claimed by him, does not constitute a defense, for specific in­
tent is not an element of' the offenses with which he was charged (par. 
126,!, M.C .M.). 

5. War Deparunent records show that accused is 23 years of' age. 
He graduated £ran high school. He enlisted October 5, 1939, and served 
as an enlisted man Wltil May l, 1942, v.hen, after canpletion of' a 
course at the Infantry Officer Candidate School, Fort Benning, Georgia, 
he was commissioned a second lieutenant., ArmY of' the United States. 

6. The court was legally constituted. No errors injuriously af­
fecting the substantial .rights of' accused were committed during the trial. 
'!he Board of' Review is of' the opinion that the record of trial is legally 
sufficient to support the findings and l;lentence and to warrant confirmation 
thereof. ni.smissal is authorized upon conviction of' violation of' Articles 
of war 61 am 96. 

-.3-
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1st !nd. 

War Departmem, J.A.o.o., .FEB i O J943 - To the Secretary of war. 

l. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Second Lieutenant Robert H. RS¥ (0-12331.35), 313th Infantry. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings and sentence and 
to warrant confirmation thereof. Having been restricted to camp limits 
under a court-martial sentence accused broke the restriction ~d absent­
ed himself without leave for three dS¥S• He was sentenced to dismissal. 
He had previously been convicted by general court-iuartial of absence 
without leave and sente~ed to forfeiture of pay, restriction and rep­
rimand, and his present offenses occurred only a few days after receipt 
of the order promulgating the previous sentence. His company commander 
testified that he had performed his duties in an excellent inanner. Ac­
cused ts repeated offenses evidence indifference and irresponsibility 
incompatible with effective service as an officer. I do not believe 
that future useful service as an officer can be expected of him. Ac­
cordingly I recomnend that the sentence be confirmed and carried into 
execution• 

.3. Inclosed are a draft of a letter for your signature, transmit­
ting the record to the President for his action, and a form of Executive 
action designed to carry into effect the recommendation hereinabove ma.de, 
should such action meet l'lith appro 

~~~/-/, 

/ :;l'E. c. McN~ 
Brigadier General, U. s. Army,

Acting The Judge Advocate General • 
.3 Incls. 

Incl.1-Record of trial. 
Incl.2-Draft of let. for 

sig. sec. of war: 
Incl.3-Form·of action. 

(Sentence confirmed ~t execution suspended. G.C.M.O. 76, 2 Apr 1943) 
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SPJGK 
CM 22947/. JAN 3 0 1943 

UNITED STATES ARMY 
UN I T E D S __ T A T E S .) FORCES IN UBER.IA 

) 
v. ) Trial by G. c. M., convened at 

) Ha.rbel, Liberia, September 14 ·. 
Private Yi'ILBER FLOYD ) and 15, 1942. Dishonorable dis­
(34100031), Company A, 41st ) charge and confinement for two 
Engineers. ~ (2) years. Task Force Guard­

house. 

HOLDING by the BOARD OF REVIE'li 
HOOVER, COPP and ANDREWS, Judge Advocates. 

i. The Board o£ tl.eview has examined the record o:£ trial in the 
case o£ the soldier named above. 

2. Accused was tried upon the .t'ollcming Charges and Specifi­
cations: 

CHARGE I: Violation of the 96th Article of War. 

Specification 1: In that Private Viilber Floyd, 
Company "A", Forty First Engineers., having 
been res_tricted to the limits of the company 
area, did at Snafu Dock, Uberia, on or about 
July 25, 1942, break said restriction by go­
ing to Marshal, ll.beria. 

Specification 2: In that Private Wilber. Floyd, 
Company "A", 41st Engineers, at Jiarshal, Liberia, 
on or about J~~ '2h, 1942, did by threatening to 
do bodily harm to J. 'ii. Marshal., a citizen of 

. Liberia., conduct himself in such a manner as to 
bring discredit upon the military service. 

CHARGE II a Violation o£ the 58th Article of War. 

Specification: In that Private Wilber Floy-a, 
Company "A", Forty-first Engineers., did., at 
Harbel., Liberia., on or about August l., 1942, 
desert the service o£ the United States and 
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did remain absent in desertion until he surren­
dered himself at Harbel, Liberia on or about · 
August 6, 1942. 

He pleaded guilty to Charge I and Specification l thereunder, and not 
guilty to· Specification 2, Charge I and to· Charge II and its Specifi­
cation. He was found guilty of Charge I and its Specifications, gl.1.ilty 
of the Specification, Charge II, · 

. "except all the words of the specification, sub­
stituting therefor the specification •In that 
Private 'Viilber Floyd, Canpany 11A", Forty First 
Engineers, having duly been placed in con!'ine­
ment in the Tas1';: Force Guard House, Task Force 
5889, on or about August l, 1942, did, near 
Harbel, Liberia, on or about August 1, 1942, 
escape from said confinement before he was set 
at liberty by :µooper authority•. Of the except­
ed specification, Not Guilty;.Of the substitut­
ed. specification, Guilty", 

and not guilty of Charge II but guilty of violation or .Article of War 69. 
no evidence of previous convictions was introduced. He was sentenced to 
dishonorable discharge, forfeiture of all pay and allowances due or tQ be­
come due and confinenxmt at hard labor for two years. The reviewing au­
thority approved the sentence, directed its execution, and designated the 
"Force Guardhouse" as the place of confinement. The record of trial. has 
been treated as if forwarded for action pursuant to Article or War soi. 

3. The evidence, together Vii.th the pleas of guilty, is legally suf­
ficient to support the fin:iings of guilty _of Charge I and Specification l 
thereunder. 

4. The evidence relating to Specification 2, Charge I, shows that 
on July 25, 1942, -while stationed in Liberia, accused went to the town 
of Marshall, Liberia (R. 3). He had previously made several. calls there 
on one Caroline Green (R. 4). John Marshall testified that Caroline was 
his niece and that she had told him that 

"she didn•t want to go with Robert (sic) Floyd 
anymore because he tried to give her some bullets 
as a souvenir and she was afraid of him". 
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'.lbis 1dtness further testifieda 
;., 

"Later my l'd.fe told me that Floyd brought a re~ 
volver to my house· and she was afraid or it and 
hid it., but a f'riend or Floyd•s found it and gave 
it back to him. · On the 25th or July my wife ca.xoo. 
and got me fran my work and told me that Rebert 
Floyd was at my house and had said that it Caroline 
wouldn•t have him he would kill Caroline, my wife 
and myself., and then kill hil:nsel.t. Vihen I got there 
Floyd told me he hadn•t said anything l~e that., then 
later he told me that he wouldn•t do it again. I was 
atraid or Floyd then so I 'bola. Mr. Killian about what 
had happened". 

Marshall al.so testi.tied as·follol'lS: 

nQ. Did Private Flayd threaten you with a revolver? 
•A. Yes., he had a revolver~ 
"Q• Did he have the revolver in his hand?
"A. No, he didn•t take the revolver out or its case. 
"Q• Vfuat time did this incident happen? · · 
"A•._ About 10:30 or 11:00 at nig~~ on July 25th"• (R. 4) 

The prosecution offered, and without objection by the defense 
the court received in evidence (R. 7) a letter dated September 14., 19~, 
signed by •Caroline Green Marshall", containing the following i· 

"On the night or the 25th or July.- 19~ Robert Floyd 
visit Mr. & Mrs. John Marshall•s home and said to 
them, that ~as-much as I don tt care to love him 
~ more., I am no~ to have another man, he •ll shoot 
me there would be (5) five graves, a joker., Mr. 
Marshall., Robert Floyd., mysel.t and a:s:iy other 'Who be 
present. And I ran £ran the hane and slept out. 
S~ about 7 aJO that very night he send me a bullet, 
far what reason be never said,_ by one Jones his · 
friend" (Ex. F). 

The defense offered another 1etter lll'itten by Caroline (the c9ntents 
do not appear)., but the prosecution objected to its admission on the 
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ground that. "this letter has not· been properly identified be!are the 
court", an:i the court sustained the c:bjection (B,. 7). 

Accused declined to testify or mak:a 'an unsworn statement. 

4. It thus appears that· in-response to a double question as to 
'Whether accused had threatened him with a revolver, quoted above, the 
'Witness Marshall gave an answer mich might be construed as a state­
men~ that at the time and place alleged in Specification 2, Charge I, 
accused did threaten him. The answer may also be construed ·merely as 
a statement that accused had a revolver on his person. Accused did 
not, according to the testimony, present the weapon in a threatening 
manner. 

The only unequivocal. testimony ~that a threat was made 'consisted 
of Marshall•s statement that his 'Wife had told him of such a threat, 
and. of th~ letter by Caroline in which she asserted that threats were 
made. The statement by Marshal.l•s wife was of course pure hearsq and 
its admission was error. It does not appear from the record that the 
de.fensei intended to stipulate th,at Caroline would testify in accord 
'With the contents of her letter if cal.led as a witness. The letter, 
as such, was wholly incompetent· and should not have been received in 
evidence or considered by the court. It not appearing that the p.e­
i'ense understood its right to object the failure of the defense coW1-
sel to object to the letter did not amount to a waiver as to its com­
petency (par. 126.£, M.c.M.). 

In view of the ambiguous nature of the canpetent proof the Board 
of Review is convinced that the erroneous consideration by the court 
of the incompetent but unequivocal proof must have influenced the find­
ings .to the prejudice of accused. This being so, the record is legally 
insufficient to support the finding of guilty of Specification 2,· Charge 
I. 

5. The only question relating particularly to Charge II and its 
Specification l'lhich requires consideration is whether the offense of 
escape in violation of' Article of War 69, found under this Charge and 
Specification by exceptions and substitutions, was included in the of­
fense of desertion in violation of Article of War 58 as charged. Find­
ings of an offense different from that charged are authorized only when 
the offeilae fowx:l is lesser than and necessarily included in the offense 
charged (par. 78.£, M.C.M.). 

-4-
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The reason for the. rule that an offense .found. must have been in­
cluded in that alleged rests in the a.xica:natic pririciple that an accused 
cannot law.fully be convicted of an offense with lihich he has not. been 
charged. It is clear that an offense is not ~ged unless al1 ·its 
elements ·are charged.· In the present case, the escape ;fown involved 
·a breach o! physical restraint (par. 139, M.C.M..) whereas the desertion 
charged might have been committed 'Without such breach or restraint (par. 
1301 M.C.M.) •. A clarifying test to be applied is whether in order. to 
prove the desertion charged it was essential to prove the breach of 
res'b'aint involved in the escape found. Manifestly such iroo! was not 
essential.- It ·follows that the offense found was distJ.rict !ran and 
not included in that charged. 

The. record of trial is legally insufficient to support· the find­
ings of guilty o! Charge·n and its Specification. 

6. There is nothing in the record of' trial and accomp~ papers 
to show that the requirements of Article of War 70 :far a pre-trial in­
vestigation of the charges were complied 'With,. nor doe·s it appear that 
the appointing authority referred the charges to his staff judge advo­
cate for consideration and advice prior to reference for trial. Further­
more, before acting upon the proceedings, the revievd.ng authority, so· far 
as appears, did not refer. the record of trial to a staff ju:J.ge advocate 
as required by Article of War i+f,. Ordinarily, a presumption of regular­
ity in the performance of their duties by the officers responsible :for 
the :fulf'illment of these requirenents might be in:lulged (par_. 112.!, 
M.C.M.). The circumstances of this case, however, suggest that the re­
quirements "Were not in :fact complied with. 

The requirements for reference of charges and records ot trial to 
staff judge advocates have heretof'ore: been held to be directory-· cruy 
and to have no effect upon the legality of the [Toceedings (CM 215720, 
Pool; CM 215721, Klobucher; CM 224823, Grenzebach). However, in 1924, 
theBoa.rd o£ Review held that the provisions of Article ~ War 70 and 
paragraph 76,!, Manual for Courts-Martial, 1921,.relating to pre-trial 
investigation, were jurisctl.ctional, and that failure to ccanply nth 
them rendered the proceedings of the court void !Q initio (CM 161728, 
Clark). Subsequent holdings of the Board of Review have reached the 
saiiieresult (CM 182225, Keller; CM 183183, Claybaugh). rn·neither ot 
these latter cases was the holding based upon lack of jurisdiction; 
rather, the theory app:,ars to have been ~t failure to comply with 
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Article of' war 70 was ~ !! an error inj~iousl7 affecting the sub­
sta.."ltial rights of accused. Although these cases have not been ex­
pressly overruled, opinions 9n analogous points indicate that_ the 
first three paragraphs of .Article of. War 70 hav~ come to be ·regarded 
as directory only in all respects and that failure to comply there-
with is not fatal error. The following cases represent examples of 
this view: Sec. 376 (3)., Dig. Op. J.A.G., 1912-1940: (failure to swear 
witness not prejudicial error Vlhere facts admitted or otherwise proved); 
CM 1720021 Nickerson (failure to sign or swear to charges); C:!L 201563., 
Davis (report of investigation by telephone instead of .in writing); 

· CM 2025ll., God.trey (no reinvestigation after start judge advoca,te had 
amended charges by changing the article of war and the name of the 
owner of stolen property); CM 206697., Brown (reference of charges to 
accuser :for investigation). The Nickerson case contains the follow­
ing apt language: 

8 The provisions of' A.VI. 70 requiring the 
charges and specifications to be sworn to., was 
intended for the benefit of the accused in order 
that he might not be ·subjected to frivolous or 
malicious prosecution and if he did not object 
to the irregularity and the accusation is sus­
tained by the proof, the fact that the charge 
and specifications -were not sworn to would not 
in itsell' injuriously affect any of the sub­
stantial righta of the accused" (CM 172002. 
Nickerson). 

The reasoning in the Nickerson case applies 'With equal logic to the 
present case. 

The foregoing cases., tcgether 1'1ith those holding that :failure to 
make the required references to staff judge advocates is not fatal er-

.. ror, justify the conclusion that ta3 investigat...on required by .Article 
of War 70 is not mandatory.,. and that its omission does not constitute· 
fatal errcr. '.Ibis concl~on coincides with the a,Pparent Congressional. 
intention in enacting the statute, which was to prevent "unnecessary 
and unjust trial.s" based "on flimsy evidence -without a prima i'acie case" 
(Hearings before the Senate Committee on Military A.f'i'airs on s.n•. 53201 
65th Cong• ., 3rdSess• ., p. 108; Hearings before the Subcommittee, Senate 
Committee on Military Affairs, on s.B. 64., 66th Cong., lst.se~s., PP• 
1011 l.390; Proceedings., Report of Special War.Department Board on Courts-
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Mal'.tial and Their Procedure, July 17, 1919, P• 5). The requirements 
are 'Wholly procedural and do not a!!ect the processes or courts­
martial in their determinations of guilt or innocence. Although the 
la.ngu.a.ge of a statute is mandatory, it may be regarded as direcwr,y 
ii' the legislative purpose can best be carried out by such a con­
structi'Oil '(59 c.J. 1072). Moreover, the Supreme Court has held· that 

1 

the provisions of the Fourth, l<'if'th · and Sixth Amendments to the Con­
stitution, which are mandatocy in form .and some of which involve pro-· 
cedural matters, are not limitati~ upon the jurisdiction of the 
trial court and may be waived (see, !or example, ~ v. United States, 
199 u.s., 52l;_Diaz v. United States, 223 u.s. 442; Segourola v. United 
states, 275 u.s. lb6; Johnson v. Zerbst, 304 u.s. 458).· In United 
States v. Gill, 55 Fed (2nd) 399, a United States district court bas 
exp['essed the view that iooic'bnent by a grand jury (a procedure basically 
similar to investigation or charges) mq be waived. In reaching· this 
conclusion the court applied the reasoning of tl;e Supreme Court in 
Patton v. United states, 281 U.S. 'Z76, a case pertaining to waiver ot 
trial by ju;ey in criminal· cases, guaranteed by section 2, Article III 
of the co.ns'titution. In that case the Supreme Court said, among other 
things, . 

"The record of Eµglish and colonial. juris­
prudence antedating the Constitution 'Will be 
searched in vain for evidence that trial by jury 
in criminal. cases was regarded as a part ot · the 
structure of government, as distinguished from 
a right or privilege or the accused. en the con­
trary, it unil'ormly was regarded as a valuable 
privilege bestowed upon the person accused of 
cr:ime for the purpose of safeguarding him against 
the oppressive power of the King and the arbitrary 
or partial judgment of the -court. Thus Blackstone, 
'Who held trial by jury·both in civil Pnd criminal 
cases in such esteem that he called it 1the glory 
of the English law', nevertheless looked upon it 
as a rprivilege 1, albeit rthe most transcendent 
_privilege which any subject can enjoy. 1 

~ * * * * "In the light of the foregoing it is reason-
able to conclude that the franers or the Con­
stitution simply were intent upon preserving the 
right of trial by jury primarily for the protection 
of the accused. 

* * * * * 
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11Upon this view of the constitutionaJ. provisions 
·we conclude that Article III., .Section 2., is not juris­
dictional., but was meant to confer a right upon ·the 
accused vmich he may forego at his election. To deny 
his pm,er to do so., is to convert a privilege into au 
imperative requirement" (Patton v. United States, 281 
u.s•., 276., 296-298). 

For the foregoing reasons it is the opinion of the Board of Re­
view that the provisions of .Article of ·iiar 70 requiring investigation 
of the charges before triaJ. are not jurisdictional, and that under the 
circumstances of the present case failure to comply w.Lth them did not 
injuriously affect the substantial rights of accused. To quote .from 
a .i;enetrating review by the staff judge advocate in the Bro'Wll case 
(C11206697)1 

"If '*I:-* a thorough and impartial investigation is 
not had, ~an.£7nevertheless the charges are re.fert'ed 
for trial, a .fair trial is had which results in con­
viction, and the sentence is approved; all that the 
accused has suffered is injuria ~ ~, a tech­
nical 'V;rong which did him no harm. The law ought 
not to admit that a guilty man is harmed if tried., 
convicted., and sentenced; and., if he has had a fair 
trial and has been convicted, the law., if it does 
not stultify itself., must assume .h.:iJn to have been 
guilty. The case therefore falls within the exact 
language of A.W. 37. *** It was no part of the pur­
pose of the author~ of A.W. 70 to prevent the trial, 
conviction., ard punishloont of- a guilty man". 

In so far as the Clark., . Keller and Claybaugh cases are in con­
flict with this holding, they·should no longer be followed. 

It may be noted that the appellate jurisdiction granted to the 
.Board of Review by Article of War 5~ relates entirely to the "record 
of triaJ.11 and on its .face is not concerned with extraneous matters of 
procedure. However, the conclusions of the Board are not based upon 
this ground. 

7. '.l'he maximum limit of punishment prescribed by paragraph 104c 
of the ~anual. for Courts-Martial for the offense of breach of restriction 
to command is confinement at hard labor for. one month a.nd forfeiture of 
two-thirds pay per month for a like period. 

http:triaJ.11
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8. For the reasons stated .the Boa.rd of Rev.iew holds the record 
ot trial legally sut'ficient to ·support the fil'ldings · ot guilty of Charge 

and Specification 1 thereunder, legally in.sufficient to support the 
findings ot guiltf .ot Specification 21 Char·ge I, and the .fin:iings ot 
guilty under Charge II and its Specif'.ication, and legally sufficient 
to support on4" so much o! the sentence as .involves. conf'inenent at 
hard labor far one month and forfeiture ot $3~.3.3. 

Judge Advocate. 

-~;;.;;...~za,__-,~.y.-~~~--·~ Judge Advocate. 

Judge Advocate. 
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lst'Ind. 

War Department, J.A.G.O., .FEB 2 1943 - To the Camna.bding General, 
united States ArrrV Forces in Li.beria, APO 601~ c/o Postmaster, New York 
City, New York. 

1. In the case of Private Uilber Floyd (34100031), Canpany A, 41st 
Engineers, attention is invited to the foregoing holding by the Board 
of Review t~t the record of trial .is legally insuf'ficient,to support 
the findings of guilty of Specification 2, Charge I, and the findings 
of guilty under.Charge II and its Specification, and legally sufficient 
to support only so much of the sentence a.s involves confinement at hard 
labor for one month and forfeitur.e of $33.33, which holding is hereby 
approved. Upon vacation. of the findings of guilty of Specification 2, 
Charge I, and of Charge II and its Specification, and of so much of the 
sentence as is in excess of confinement at hard ;Labor for one month and 
forfeiture of $33.33, you will have authority t~ order the execution of 
the sentence. 

· 2. Inasmuch as the sentence included dishonorable dis charge not 
suspended and was not based solely upon findings of guilty of charges· 
and specifications to which accused had pleaded guilty, you were With;.. 
out authority to order the execution of the sentence in the absence of 
a prior holding by the B9ard of Review, w.i.th the concurrence of The 
Judge Advocate General, that the record of trial was legally sufficient 
to support the sentence. See third subparagraph of Article of War 50!. 
You should now take ad.di tional and corrective action upon the record of 
trial in accordance with paragraph 1, above. Following such action a 
corrected general court-iilartiaI order setting forth the entire proceed­
ings, including your corrective action and your order for execution ol 
the sent.ence as modified following compliance with Article of War 5<*, 
should be published. 

3. Yfuen copies of the published order in this case are forwarded 
, to this· office they should be accompanied by ·..,.'le foregoing holding am 
this iridorsement. For convenience of reference arxl to facilitate at­
taching copies of the published order to the record in this case, please 

3 ~ JW8 the file number of the record in brackets at the end of the pub­
lisned order, a·s follows: 

(CU 22947?). ~~-~a-·~ 
~ ·.\J · bon C. · Cramer, 

Major · General, 
The Judge Advocate General. 

l Incl. 
~ ·· · · ReoGrd of'· trial. 
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SPJGK JM: 3 0 1:-:t43CM 229479 

UNITED STAT.ES ARMY 
UN. IT ED ST ATES ) FORC.ES IN LIBERIA 

v. 
) 
) Trial by G. c. M., convened at 
) Roberts Field., Liberia., October 

Private.First Class BEN:fi' ) 17., 1942. Dishonorable dis­
LAX (34039819)., Company c., ) charge and confinement for one 
41st Engineers. ) · (1) year. Task Force Guardhouse. 

EEVIE'.'{ by the BOAftD OF REVIE!/i 
HOOVER, COPP and .ANDRimS, Judge Advocates. 

l. The Board of Review has examined the re'cord of trial in the 
case of the soldier.named above. 

2. Accused was tried upon the .following Charge and Specifi­
cation: 

CHARGE: Violation of the 93rd Article of war. 

Specification: In that Private First Class BENNY 
LAX., Company ncn., 41st Engineers., did., at Harbel., 
Liberia, onor about August 24:, 1942, with intent 
to do him bodily harm, commit an assault upon 
Sergeant SYLVEST:ill IJAYO by cutting him in the 
chest, with a dangerous re~on to wit, a knife. 

Ile pleaded not guilty to and was foun~ guilty of the Charge and Specifi­
cation. Evidence of one previous conviction by summary court-martial for 
absence without :m.ve in violation of Article of War 61., was introduced. 
He was sentenced to dishonorable discharge., .forfeiture of all pay and al­
lowances due or to becane due and confinement at hard labor .£or one year. 
The reviewing authority approved the sentence., directed its execution and 
designated the "Task Force Guardhouse" as the place of confinement. The 
record of trial has been treated as if forwarded for action under Article 
.of 'War 5~. 

3. The evidence shows that on the night of August 24., 1942, at 
"Camp 4511 in Liberia, Africa, accused came to a house v;here Sergeant 
Sylvester Mc\Y'o, Canpazzy B, '1st Engineers., was conversing with "a girl". 
Mayo testified as follows: 
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ttwh~n the accused came in, he said to the girl, 
•-which one of us do you like best?•-the girl 
chose me and Lax went out. He came back later 
and said, 'Where is "lII1" gal?• I told him she was 
around somewhere. He followed me into another 
room and said •I•ll tell you one thing, I don•t 
give a good God dam about you or the woman either. 
I· told him not to get exc_ited and get into trouble, 
that I didn't come all the wa:y over here to fight 
over· a woman anyhow. Lax grabbed me by the collar 
"With'bis right hand and pulled out a knife 'With 
his left. He shoved me out of the room with his 
right hand and as he shoved me he stabbed me in 
the chest .vdth his left hand. I broke loose and 
ran out into the street" (R. 2). 

()l the street Mayo secured from another noncommissioned. officer a pistol
an4 returned to the house (R. 2, :3). When accused saw Mayo he started 
toward him 'With the knife in· his hand and raised. Mayo then fired the 
pistol twice,- one of the bullets at Je ast striking accused. (R. 2) 

Accused declined to testify or ma.kB an unaworn statement. 

4. The evidence sufficiently shows that at the place and time al­
leged in the Specification accused canmitted an assault upon Sergeant 
~o by cutting him in the chest with a knife, a dangerous weapon. The 
circumstances establish intent to do bodily harm. The assault followed 
a quarrel over a woman but accused was the aggressor in the resort to 
violence. There was no element of sell-defense. 

5. There were many errors in the preparation of the record of trial 
but the record sufficiently establishes the constitution of the court and 
contains a complete history of the proceeding:--. The court was convened 
by the officer canmanding "Task Force 5889" and tb3 action upon the 
record of trial was taken under the sane caption. This Task Force is 
identical 'Id.th the United states Army Fo·rces in Liberia., the coillillanding 
officer of 'Which has authority to appoint general courts-cartial. 

6. No report of investigation accompanies the record of.trial but 
there are appended to the record statements o! wi. tnesses sworn to before 
an "Investigating Officer••, Second Lieutenant Richard H. Evans, 41st 
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Engjneers, the accuser.· It is probable that an investigation in sub­
stantial compliance :nith the requirelm3nts of Article of War 70 was 
made •. In any·case, the deficiencies .in this regard were not fatal 
(CM 229471, Floyd). 

It" does not appear that the charges were referred to a sta.r.r judge 
advocate for consideration and _advice prior to reference for trial. 
Neither does it appear that the record¢ trial was referred by the re­
viewing authority to his staff judge advocate or to The Judge Advocate 
General as required by Article of War 46. These omissions were not 
fatal to the ~oceedings (CM 229471, Floyd). 

7. The court was· legally constituted. No errors injuriously a.r­
.tecting the substantial rights of accused were·camnitted during the 
trial. In the opinion of tbe·Board of Review the record of trial is 
.legally sufficient to support the findings and f!entence. 

_j~~=!!!~~.(....::~~~...J..J-_, Judge Advocate. 

:::!...~::!-'~.K.,:::uU.:-'-&:::::iieJ.~~~, Judge Advocate. 
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In the Office of The Judge Advocate General 
Washington, D. c. · 
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SPJGK 
CM 229480 JAN 3 0 1943 

UNITED STATES AR.MY 
U N I T E D S T .A T E S ) FORCF.S IN LIBERIA. 

) 
v. ) Trial by G. c. M., convened at 

) Roberts Field, Liberia, November 
Sergeant SYLVESTER MA.YO ) 23, 1942. Dishonorable discharge 
{34032699), Campany B, ) and confineioont !or six (6) months. 
41st Engineers. ) Task Force Guardhouse. 

REVIE,i{ by the BOA.RD OF. REVIE\'i 
HOOVEH, COPF and ANDRE'ilS, Judge Advocates. 

l. The Board of Review has examined the record of trial in the case 
of the soldier named above. 

2. Accused was tried upon the following Charge and Specification: 

CHARGE: Violation of the 93rd Article of War•. 

·specification: In that Sergeant Sylvester Mayo, 
Cc:mpany "B", 41st Engineers, Harbel, Liberia, 
did, on or about August 24, 1942, Tiith intent 
to do him bodily harm, commit an assault upon 
Pvt. lcl Benny Lax, by shooting him in the 
abdcanen, with a dangerous weapon to .w.1.t, a 
Caliber 45, revolver. 

He pleaded not guilty to and was found guilty ,f the Charge and Specifi­
cation. No evidence of previous convictions was introduced. He 'W8S sen­
tenced to dishonorable discharge, forfeiture of all pq and allowances due 
or to become due and confinement at ha.rd labor !or three years. · The re­
viewing authority approved the sentence but reduced the period o! confine­
ment to six months, directad the execution ot the sentence as thus modi­
fied and designated the "Task Force Guardhouse" as the place of confine­
ment. The record of trial has been treated as 11' forwarded £or action 
under Article o! War 5o!. , 

3. 'lb& evidence shows that on the night o! August 24, 1942, at 
neamp 45n, Liberia, Africa, accused encountered Private First Class 
Benny Lax of his organization in a house where a dance 11-as in progress. 
Lax testified that 'While he was in the building he 
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•talked to a girl 'Who told: me she had no boy friend. 
Sgt. Meyo came in and whistled at her ~ she "Went 
over· to see lVha.t he wanted she came back and told.me 
she was going to dance with him. Meyo later told me 
we could have intercourse with the girl for a dollar 
a~ice. I said OK. Then later the woman rs manager 
told me Meyo was going to give her four dollars for 
the night. ·The manager said he would get me another 
girl. Meyo then came in and said he was finished and 
that I could have her. I· said I wouldn't follow any 
man•. Mqo then went out and came back with Sergeant 
Griffents pistol and shot me twice". 

Witness testified that he •threw" a knife at accused after accused had. 
shot him. .A. noncommissioned officer testified that he heard two shots, 
that following the shots accused came from the vicinity of the house 
and stated that he •had shot the soldier•. (R. 2) 

. Accused testified that following a dispute between him and Lax as 
to who was to have the •native girl" she chose accused. Lax thereupon 
expressed his indifference in the matter but seized accus~d a:nd cut .him 
1n the ·chest. Accused ran outside, secured a pistol and returned to 
the house. 'When Lax saw a.ccused

1 
Lax 11w.hirled and started for me l'dth 

the knife again". Accused thereupon fired upon Lax, at a distance or. 
about 15 i'eet, one or .the bullets striking him. (R. 3) 

4. The uncontradicted evidence shows that at about the place and 
time alleged accused committed an assault upon Lax by shooting him with 
a pistol, a dangerous weapon.: The circumstances establish intent to do 
bodily harm. Al.though the victim or the shooting had previously com­
mitted. a serious assault upon accused the court was justified 1n con­
cluding that accused renewed-the affray and that there was no element 
of self-defense 1n accusedts a.ct 1n firing the shot which struck Lax. 

5. There were maiy errors 1n the preparation or the record or trial 
but the record sufficiently establishes the constitution or the court and 
contains a complete history of the proceedings•. The court was co11Vened 
by the officer commanding "Task Force 5889" and the action upon the 
record or trial was taken under the same caption. ~his Task Farce is 
identical. with th3 United states .Army Forces 1n Liberia, the C!)mmanding 
officer of which has authority to appoint general. courts-martial.. 
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6. No report of investigation accanpanies the record of trial but 
there are appended to the record statements of 1Vi.tnesses sworn to before 
an "Investigating Officer", Second Lieutenant Richard H. Evans, 4lst 
Engineers, the accuser. It is probable .that an investigation in sub­
stantial compliance 1¥ith the requirements of Article of War 70 was 
made. In any case, the deficiencies in this regard 1V8re not fatal 
(CM 22947!, Floyd). 

It does not appear that the charges 1rere referred to a staff judge 
advoc~te !or consideration and. advice prior to reference £or trial. 
Neither does it appear that the record of trial was referred by the re­
viel'ling authority to his stat'£ judge advocate or to '.lhe Judge Advocate 
General as required by Article of War. 46. These omissions were not 
fatal to the proceedings (CM 229477, Floyd). 

7. .The court was legally constituted. No errors injuriously af­
f~cting the substantial rig}?.ts of accused were committed during the 
trial. In the opinion o! the Board of Review the record of trial is 
legally sufi'icient to support the findings and sentence. 

Juige .Advocate. 

Judge Advocate. 
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WAR DEPARTMENT 

Services of Supply 
In the Office of The Judge Advocate General 

Washington, D. C. I 
tSPJGN I

CM 229525 iFEB 1 2 19'3 ! 
! 
l,, 
' ) tUNITED STATES SEVENTH SERVICE COMMA.ND 

) SERVICES OF SUPPLY 
v. ) 

) Trial' by G.C.M., convened·at 
First Lieutenant BOB WATSON ) Army Air Base, Colorado Springs, 
SCMER (0-427020) , Air Corps ) Colorado, December 15, 1942. 

) Dismissal and confinement tor 
) one year. 

OPINION or the BOA.RD CF REVIEW 
CRESSON, SNAPP and LIPSC<JAB, Judge Advocates 

1. The record or trial in the case of the officer named above 
has been examined by the Board of Review and the Board submits this, 
1ts opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charges and Specitici 
tions:. 

CHARGE I: Violation of the 58th Article of War. 

Specification: In that BOB WATSON SOWER, First 
Lieutenant, Air Corps, Seventh Photographic­
Reconnaissance Squadron, Second Photographic 
Group, Army Air Base, Colorado Springs, 
Colorado did, at the Army Air Base, Colorado 
Springs, Colorado on o~ about October 3, 1942, 
desert the service or the United States and 
did remain absent in desertion untii he was 
apprehended on the International Bridge between 
Laredo,. Texas and Nuevo Laredo, Mexico on or 
about October 30, 1942. 

CHARGE II: Violation or the 95th Article or War. 
(Disapproved by reviewing authority) 

Specification: (Disapproved by reviewing authority) 

He pleaded guilty to the Specification of Charge I, except the words 
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. I 

"at the Army Air Base, Colorado Springs, Colorado, 
on or about October 3, 1942, desert.the service or the 
United States, and did remain absent in.desertion until 
he was apprehended on the International Bridge between 
Laredo, Texas, and Nuevo Laredo, Mexico, . on or about 
October 30, 1942", 

substituting therefor the words, "without proper leave absent himself 
from his station at the Army Air Base, Colorado Springs, Colorado, f'rom 
about October 3, 1942~. to about October .30, .1942, 11 , or the excep~ ·words, 
not guilty, of the substituted words guilty, and not guilty to Charge I, 
but guilty or violation of Article oi' War 61; and not guilty or Charge II 
and the Specification thereof'. He was found guilty or both Charges and 
the Speci!'ications thereunder and was sentenced to be dismissed .the 
servi~e, to forfeit all pay and allowances due or to become due and to be 
confined. at hard labor for three years. The reviewing authority disap­
proved the findings or guilty or Charge II and the Specification thereof, 
approved only so much or the findings or guilty or Charge I and the 
Specification thereof as involves a finding or guilty of desertion 
terminated by surrender, remitted the forfeitures and two years or the 
confinement, and forwarded· the record .oi' trial !or action under Article 
or War 48. 

3. The evidence for the prosecution, insofar as it relates to the 
Specification or Charge I, is, in substance, as follows: There was 
introduce~ in evidence a duly authenticated extract copy of the morning 
report of the Seventh Photographic Reconnaissance Squadron, Second 
Photographic Group for the month or October, 1942, containing the f'ollow­
ing entry: "Oct. 9 ***1st Lt Sower, AC, duty to AWOL, .3rd, 12 N * * H(R.
i9;P;t-o~.E:x."B"). By his plea the accused admitted absence without leave 
from October 3, 1942, to October .30, 1942. Captain Emmett C. Gravitt, 
commanding officer of the Seventh Photographic Reconnaissance·squadron, 
Army Air Base, Colorado Springs, Colorado, testified that he saw the 
accused sometime after the accused had been ,:-eturned to his station and 
during the conversation he asked the accused why he did it and the 
accused replied that "he just didn't know - it was just one of those 
things and somebody ought to kick_hl,m for it" (R.17). It was stipulated 
th,.t i£ Captain Anthony A. Muchelroy, Provost Ma.rshal,FDX'.t McIntosh, 
Laredo, Texas, were present he would testify thll.t while in arrest in 
Fort McIntosh the accused told him that while on oral leave trom his 
commanding officer he crossed the border into Mexico at Eagle Pass, 
Texas, on or about October 21, 1942; that he had a written one-day 
pass to enter Mexico which had been issued to him by the Provost Marshal 
at Eagle Pass; that~ did not have a passport and when he tried to get 
back be was detained. by the Mexican authorities and turned over to 
United States authorities at the International Bridge between Laredo, 
Texas, and Nuevg Laredo, Mexico, at 8:45 P.M., on October 30, 1942 (R.20). · 
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It was :further stipulated, as a matter of tact, that the accused 
was a guest at.the home of Private James J. Mitchell, in San Antonio, 
Te:ras, from October 10, 1942, to October 17, 1942; that he was at Fagle 
Pass ori or about October 21; 1942; t~t he was in Anahuac Nuavo, Leon 
Province, Mexico, f'rom about October 24, 1942, to October 30, 1942; 
and was escorte4 to the International Bridge at Nuevo Laredo,_ Texas, 
by Mexican immigration autho~ties (R.20). · · · · 

Private James J. Mitchell,.& member or the 14th Photographic 
Reconnaissance Squadron, at Colorado Springs, was the traveling companion 
o£ the accused during the period in question. He testified that while 
he and the accused were in Anahuac they were drinking heavily and tried 
to get money to go be.ck to the United States. They nre unsuccessf'ul. in· 
getting money :from the United States,but with a little money borrowed 
they traveled by train to the border with the customs ot'ticers as 
escorts and turned themselves over to the military police at Laredo 
(R. 21-27). 

The evidence shows that the distance by rail f'rom Colorado Springs 
Air Base to Laredo, Texas, is 1160 miles (R.27). During.all the time 
in question they were both in military uniform • 

./+. The evidence for the defense, insofar as it relates to the 
Specification of Charge I, is, 'in substance as follows: 

The accused was in the Village Inn and in .Murphy's Tavern between 
6 and 10 o'clock on the evening of' October .3, 1942. He was drinking 
whiskey and rum· cokes. Hens drunk (R• .30,.32). Private James J. 
Mitchell was recalled as a witness tor the defense and testified that 
he was with the accused from October .3 to October .30, 1942, and _that during 
all that time they were just as drunk as they could possibly get. They 
were never sober (R• .36). · 

The rights or the accused were fully explained to him and he 
elected to remain silent. 

5. The evidence shows, and the accused admitted, that he went 
absent without leave on October .3, 1942, and surrendered twenty-seven 
days later in uniform at a place 1160 miles :from his post. The onl.y 
question is whether, at the time he left or at any subsequent time 
during his absence, he entertained an intent to remain away permanently. 

The evidence shows that the accused was drunk at the time his un­
authorized absence was initiated and that he continued in that state 
substantially all of the time that he was gone. There· was no evidence 
or any written or oral expressions on the part of the accused tending 
to show an intent to desert and no evidence of any kind tending to show 
that he had a motive for desertion. 
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The absence or twenty-one days is not so prolonged as to 
'1"8asonably justify an in.fe;rence that be intended to desert, and, 
although be surrendered to the military authorities at a place which was 
1160 miles f'rom his proper station, that f'aot, standing alone, and 
when conoidered. in the light or modern transportation f'aoil.ities, 
should not be treated as compelling an inference or such an intent. 
When considered in their entirety the !acts are entirely consistent 
with innocence or the o!!ense o! which be was f'ound. guilty. 

6. The accused is 24 years of age. The reoord1 of the 01':fice 
of the .ld.Jutant General i,how that he was appointed eecond lieutenant, 
Air Corps Reserve, A:rmy o! the United States, on September 26, 1941, 
and was ordered to extended active duty as o! September 27, 1941. Ho 
was promoted to first lieuteoant, Arlny of the United Sta.tea, on 
February l, 1942. 

7. The court was le~lly conotituted. No error, injurioull.7 
at'!ecttng the substantial rishts ot the accused wero conurd.ttod during
the tdal. :For the reason:, i,ta.ted the Board o! Roview i1 ot the 
opi:don that the reoord ot trial ia l~gally su!!icient to 1upport only 
so 111Uch ot the findings ot guilty of Cb~rg$ I and 1ta Spoo1t1oation •• 
:1.nvolvea a tinding of guilt1 of ~bsenoo without lee.ve trom Ootober 3,
1942, to October 30, 1942, in violation ot Article ot War 61, a.ru111 
le~ ou!!1c1ent to ~upport the aenten.c~ ..n4 to warr~nt conf'irme.tion 
thereof, A 1,ntePce or dismies•l and cont'iuement tor ono 7oe.r 11 
author11od up~• oonviction of abatPCQ ,r;t,tbQllt lea.vein viol.&tion ot 
the 6let Artiolo ot War, 

b~&Jx~ Jud~@Mvoce.to, 

sb-t(YJ ~.. ;:h_:,_brtJ.,, Judg~ Mvogo.t,, 

~C,~wlf.o Mvo••to, 
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War Department., J ..A.G.O • ., NAR 1 · 194.3 --To the Secretary o:tWar. 

l. Hercwith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in-the case o:t 
First Lieutenant Bob Watson Sower (0-427020)., Air Corps. 

2. -I concur in the Qpinion of' the Board of Review that the 
record of trial is legally sufticient to support oncy so.much of the 
findings of guilty of' Charge I and its Specification as involves. find­
ings that at Golorado Springs, .Colorado., the accused absented himse-1:t 
without leave from the service of the _United States on October 3., i942., · 
and remained absent .until returned to. milltary. control at Laredo, Texas., 
on October 30., 1942·., in violation of Article of' War 61., and_ legally. 
sufficient to support the sentence as approved by the ·revieir.i.ng authority • 
and to warrant confirmation of the sentence. 

There is evidence that during the entire period of his absence 
accused was in. the compan;,v of an enlisted man and was. drunk. He went 
into Mexico and was returned to the border by immigration authorities. 
He was sentenced to dismissal., total fo'rfeitures .and confinement at hard 
labor :tor three years., but the reviewing authority remitted the forfei­
tures and reduced the period of confinement to one year. · I believe · 
accused has demonstrated himself to be. unworthy o:t the responsibilities · 
o:t an o:tficer., but I think the c9ntinement is unnecessary. I reconmend 
that only so much of the .findings of' guilty of Charge I am-its Speci­
fication be approved as involves findings that accused absented himsel:t . 

. 'Without leave f'rom·the service of the United States on October 3., 1942,. 
and remained absent until October 30., 1942., in violation ot Article'·o:t · 
War 61., that the sentence be confirmed·but that the confinement adjudged 
be ranitted., and that the sentence as thus modified be carried into 
execution. 

3. Consideration has been given to attached letters from Mrs. C • 
. L. Sower, mother of the accused, the Honorable John Thomas and p. Worth. 

Clark; United States Senate., and to attached letters from Gertrude 
Ml.lier., T. s. Kerr, Ben Dunlap., Jo~ L • .Anierson, J. B. Newport., B. J. 
Danes; and: Carl.E. Brown• 

. 4~- Inclos~d herewith are the draft or a letter f'oryour signature., 
transmitting the record to the President £or his action., and a f'orm of 
Executive action designed to carry the fore101ng recommendation into 
e:tfect should such action meet with app al 

~~~~' 
~e!·~;ert:1~:- S. Aiw., 

Incls Acting The Judge Advocate Generai. 
Record of trial 
Draft o:t ltr !or sig. Sec. of War 
Form of Executive action 
Lt~s _listed in J>.ar.a. 3 ..ab.on 

(Findings diaappmed in part 1n accordance with reoOl!lllJ3ndation 
of The Judge Advocate General. Sentence confirmed rut confine­
aant 1'8llitted. o.c·.v.o. ll2., 19 llay-1943) 
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WAR DEPARTMENT 
.3e.rvice s of Supply 

In the Office of The Judge.Advocate General (173). 
Washington., n.c. · 

.·IEB11~
SPJGH 
E:M 229526 

U ~~TE n.· STA-TES r· SEVENTH SERVICE COMMAND·
. I 

v •. .· ~ Trial by G.C'.M. convened at· 
) Fort LeonardWood., Uissouri., 

Captain WILLIAM L. VAN ) November 12 and December 22., 
WINKLE (0-384504)., 182nd ) 1942. Dismissal and confine­

· Field Artillery Regiment. ' J. ment !or two (2) years. 

00Pil'iION of the BOA.HD OF REVIE'N 
HILL., .LYON and SARGE:wT., Judge Advocates 

l. The record of trial in the case of the officer named above has 
been examined by the Bo.a.rd of Review and the. Board submit~ this,, its op-
inion., to The Judge Advocate General. · . · . · 

.2. Accused ns tried upon the following Charges and .Speci!ica:t;ions1 · 

CHARGE I: Violation of the 61st Article o·f War. 
· {Finding of Not Guilty). · 

Specification 11 (Finding of.Not Guilty). 

CHAIDE II: Violation of the 96th .Article of War.· . 

Speci!ic·ation 11 · (Finding of N_ot Guilty).· 
. . .. 

Specification. 2i In that Captain William L. van Winkle., 182nd 
Field Artillery., Fort Leonard Wood., Missouri.., did., with 
intent to deceive and defraud the Omaha National Bank., 
Qnaha., Nebraska., falsely and fraudulently represent him­
s~l! to be one Major Warren Allen., and by said false and 
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fraudulent representatioµ wrongfully and feloniously 
obtain ~150.00 from said Omaha National Bank, Oma.ha., 
Nebraska. · 

Specification '.h In that Captain William L. Van Winkle., 
182nd Field Artillery, Fort ·r.eonard Wood, :Missouri, 
with intent to defraud the Fort Leonard Wood Exchange, 
did, at Fort.Leonard Wood, Missoµr.1,· on or about Sep- . 
tember 12 to 18, 1942, 'Wll.awfull;y pretend to ~Ort · 
Leonard WQod Exchange.,. that he was Captain Richard w. 

· Kiimey., well knowing that said-pretenses were false, · 
and by means thereof did fraudulently obtain from said . 
Fort Leona.rd Wood Exchange the sum of $100. 00. 

·specification 4: In that Captain William L. Van Winkle, 
182nd Field Artillery, Fort Leonard WC?od, ~ssouri, 

· did., with intent to defraud, unlawfully, and will-· 
fully alter and.commit to his use officers identifi­
cation card No. 60688, being,the property or one 
Captain Picha.rd w. Kinney. 

'Specification 5: In that Captain William L. Van Winkle, 
182nd Field Artillery, Fort Leonard Wood, :Missouri., 

· did, at Fort Leonard Wood, Missouri., on or about 
S~ptember 18., 1942, with intent to defraud, will­
fully.,· unlawfully and feloniously pass and utter as 
true and genuine a certain check in words and figures 
as follows: 

ROLLA STATE BANK 
. Rolla, 1!:.issouri 80-289-8 
Rolla, Missouri, Sept. 1s; 1942 No. 

Pa to the order of Ft. Leonard Wood Exchan e 10.00 
Ten :lnd no 100 - - - - - - - - - - -·- - - - - - Dollars 

For 0-380881 R.H. Kinney 
a writing of a private nature, which r.tight operate to the 
prejudice of another., which said check was, as he, the :said 
Captain William L. van Winkle then.well knew, falsely made 
and forged. · 

Specifica-tion 6: In that Captain William L. Van Winkle., 
182nd li'ield Artillery, Fort Leonard Wood, Missouri, 
did, at Fort Leonard Wood, Mis:;ouri, 
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. . ' 
on or about SepteIIJQer 12, 19421 with intent to defraud, will.. 
f'ully., unlawfully.and feloniously.pass and utter as true·and 
genuine a certain.check ir,l. words and figures as follows: 

~ .. ROLLA STATE BANK . 
Rolla, I~ssouri 80-289-8 
Rolla, Missouri·, Sept. 121 1942 No. ___ 

. Pay to ·the. order of Ft. Leonard Wood Exchange · $20. 00 · · · 
Twenty and no/100 - - - - ..: - - - - - - - - - - - -·nouars 

· For . . 0-331830 . · R. W. Kinney . 
a :,writing of a private nature, which might operate, to the pre- , 
judice of another,.which.said check was, as he,·the said Ca~ 
tain William L. van.Winkle-then well knew,·falaely made and 
forged. . · · · 

Specification_?i·· In th.at Captain William L.'VanW:inkle, 182nd 
Field Artillery, ·Fort Leonard Wood, Missouri, did, at 
Fort· Leonard Wood, Missouri,· on ;Or about September 12, . 
1942, with intent to def:raud,, willf'uJ,ly, unlawf'lilly," and 
feloniously pass and utter as true and genuine a certain · 
check in words and figures as follows: · · 

. ROLLA STATE BANK 
Roll~,Missouri 80-289-8 
Rolla, Missouri,"· Sept. 121 1942 No. . 21 

PaY. to the order- of Ft Leonard Wood Ex-change · ~plO. 00 
Ten and no/100 ~-~ ~ - - - - ~ - - - ~ - - - ~ - Dollars 

For 0-381880 · . ' · R. W. ·Kinney 
· .a writing· of a priv.ate nature, v,hich might operate to the 
prejudice of another, which said check was, ·as he, the said 
Captain William L. Van Winkle- than well knew, falsely made 
and forged. : 

Specification 8: In that. Captain William L. van Winkle, 182nd 
Field Artillery, Fort ~onard 'Wood; }.ussouri, did, at 
Fort Leonard Wood, :Missouri, on or about Septemb13r 14, 
1942, with intent to def:raud, willfully, unlawfully and 
feloniously pass and uttel;' as true and genuine a certain 
check in words and figures as follows: 

ROLLA STA'I'E B.A};K 
Rolla, ~tissouri 80-289-8 
Rolla, i.~ssouri, Sept. 14. 1942 · No. __ 

Pay to the order of Ft Leonard Wood Exchange $';20. 00 
'l'wenty and n'o7i'o[ - - - - - - - - - - - - - - - - Dollars 

.For ·0-381880 R. W•. Kinney 
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. . 
a writing of a private nature., which might operate to 
the prejudiee'of another., which said check., was as he., 
the said Captain William.L. Van Winkle then well Imew., 
.ta1s·e1y ma.de and forged! · 

• . : . • • . . . , ~ • J • • ' 

Specification 9: . In that Captain William· L. Van Winkle., 182nd 
. ' Field Artillery., Fort Leona.rd Wood., Uissouri.,/1 did., at Fort 

Leonard Wood.,· liissour:t, o~· or :about September 18., 1942., 
· · with inte,nt to defraud,.,_.willfully., unlawfully and felon:..·. 

iously pass ·and utter as true and genuine a ~ertain check,· 
in words and figur~s as follows l . . . 

. . ROIU STATE BANI<: 
. • Rolla., Missouri 80-289-8 

. Rolla., Missouri.,·· Sept. 18, . ·1942 No. _ 
Pay- to the. order of .Ft Leonard Wood Exchange $20.00 

Twenty a'.nd po/100 - ...; - - - - - - - - - - - - - Dollars 
For 0-380887. R. W. Kinney Capt. 182 F.A. 
a writing of a private nature., which might operate tr, the 
p;rejudice·or another., which said check was., as he., the said· 
Captain William L." van W:J.,nkl.e ·then well lmew; falsely made and 
forged.· 

Specification lea· In that Captain William t. Van Winkle., 182nd 
Field Artillery., Fort Leonard Wood., Mitsouri/ did., on or 
abo.ut September 17., 1942., with intent to defraud., willfully., 

. unlawtull.y and f elonious:J.y pass and. utter as· true and gen­
uine:. · a certain check in words and figures as follows: 

· · .Lawton, Okla. · Sept. 17 1942 ·· No. 
THE SECURITY BANK & 'l'RUST CO. 86-78 

Pay to the . 
Order of Ft. Leona.rd Wood Exchange· $20.00 
.Twenty - - - - - - - - - - - - - - - - - - - - - - .:;.Dollars 

For 0:-380881 R. W. Kinney 
a writing of a private nature., which might operate to the pre­
judice of another., which said check was., as he., the ·said Capt­
ain William L. Van Winkle then well knew., falsely made and 
forged. · -

Specification 11: In that Captain William L. van Winkle, 182nd' 
Field Artillery., Fort Leonard Wood, Missouri., did., at 
Fort Leonard Wood, l~issouri; on or about August 26, 1942., 
with intent to defraud., willfully' -unlawfully and felon­
iously pass and ut~r as true and genuine a certain check . 
in words and figures as follows: · 
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Lawton.,.Qkla. ··August 26 1942 No. ·17 
THE ~~URUY BANK & TRUST CO•. 86-78. 

Pay to .the . , . 
Order o.f Ft Leonard Wood Exctian e : · - ~20.00 
'l'went and no 100 - - - - -'- - - - - - - - - .,. ... - Dollar·::, 

For · 0-342 2. , Ben 'l'. Grey · · 
a writingo.t a private nature.,· which might operate to th~ 
prejudice o! ano~er, which said check was, as he, .the . said 
Captain William L. van Winkle then .well lmew, falsely· made· 

· and .torged. · · · · · · 

Speci!ication 12: In that Captain William L. Van Winkle, '182nd. 
Field .Artillery, Fort Leonard 11ood, Missouri, did, at Fort 
Leonard Wood; Miss'ouri, ·on or about September 1, .1942, with 
intent to de.fraud, will.fully, unl.awfu.lly: and feloniously . 
pass and utter as true.: and genuine a certain check in words 
and !igures as ·follows: · · 

Lawton, ·okla. · Sept 1 1942 No. 22_ 
.XHE SECURITY BANK&" TRUS'J.' CO •. 

Pay to the 
. Order of Ft Leonard Wood Exchange $20. 00 

Twenty and no/100 - - - - - - - - - - - - - - - - Dollars 
For 0-342562 Ben T. Grey 

· a writing of· a private nature., ·which might operate to the 
prejudice of another, which said check 1ras., as he, the said 
Captain William L. Van Winkle then well lmew., falsely made 
and. forg·ed. . 

Specificati~n 13 z In u~i:, Cap:t,ain William L. Van Uinkle,. 182nd 
Field Artillery, Fort Leonard Wood., Missouri, did, at Fort 

··. Leonard Wood, Missouri, on or about August 26, 1942, with . 
. intent to de.fraud., willfully,.urµ.aw.fully and feloniously 
pass and utter as true and genuine a certain check in words 
( "1d figures as follows,. . . 

· Lawton., Okla. August 26 
THE SECURITY BANK & 'l'RUS'.C 

Pay to the· 
. Order of Ft Leonard Wood Exchan e 

CO. 
1942 

~

No. 17 

~20.00 
Twent and no 100 - - - - - ... - - - - - - - - - - -Dollars 

For 0-342562 Ben T. Grey 
a writing of a private nature., 'Which might -operate to the 
prejudice of another, which,said check was, as he, the.said 
Captain William L. Van Winkle then well knew, falsely made 
and forged. 
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Specification 14: · Iri that Captain William L. Van Winkle., 182nd. 
Field Artillery., Fort Leonard Wood., Missouri.,· did., at Fort 
Leonard Wood.,' Missouri., on or about September 3., 1942., with 
intent to -defraud.,. wilJ!ully., unlawfully and feloniously .• 
pass and utter as·true·and·genuine a certain check in words. 
and figures as. follows: · . · · · 

. · ROLL.\ STATE BA.t'JX . 

....· 
· Rolla., Hissouri .. 80-289-8 
· Rolla., Missouri., . Sept 2 1942 No·. 32 · 

Pay .to the. order 0£ Ft Leonard Wood Exchange· · $20.00 · 
Twenty and no/100 - - ~ - - - ..; - -- - - - - - - Dollars 

E:or 0-314905 ·. L.A. Shultz 
a wri.ting of' a private natur~., ·which might operate to the 
prej:u.dice -or. another, which said _check'!<,was., as he., the said 
Captain William L. Van Winkle then well knew., falsely ma.de 

· an.d .forged.· 

Speci£io~tion 15: . IIi that Captah William t~ Van Winkle., 182nd 
Field Artillery., Fort Leonard Wood., Missouri., did., at Fort· 
~ona.rd wo·od., Missouri., on or about Septembez: a, 1942., w.i.th 
intent to defraud., wi.llf'uµy.,.unlawf'ully-and feldnioil~ 
pass and utter as true cihd genuine a certain cheek· in words :; 
. and figures as follows: . · 

. ROLLA STATE BANK 
Rolla., Missouri . 80-289-'8 

· Rolla., Uissouri., Sept: 8 · · 1942 . No. Z7 
Pay to the order .of Ft Leona.rd Wood .Exchange $20.00 . 

Twenty and no/100 - -·- - - - - - - - - - - - - - - - - Dollars· 
For. 0-31546.3 · L. A. Shults · 
a writing of a private natttre; · which. mi,ght operat·e to the 
prejudice of another., which said check was., as he~. the said 
Captain William L. · Van Winkle then well knew., .falsely ~de 
and forged. 

Specification 16·: In that Captain ,William I..., Van Winkle., .l82Pd 
l<'ield Artillery., Fort Leonard Wood., Missouri,. did., at Fort 
.Leonard Wood, Missouri., on or _about September 8., 1942., with 
intent to defraud., willfully, unlB.1rl'u.l.ly and feloniously 
pass and utter as true and genuine a certa.iri check in words 
and figures as follows: 

ROLLA STATE BANK 
Rolla., Missouri· 80-289-8 

· Rolla., Missouri.,· · Sept. 8 1942 No. ·28 
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_Pay to.. the order of· Ft Leonard Wood Exchange · $20. 00 · ·.· · 
Twent;r and no/100 - - - .- - - - - - ..;. - - - ·- - - Dollars 

For . . 0-356753 . . L. A. Shultz · 
a Y'Ti.ting of a private nature, which might operate. to the . 
prejudice of anoth_er., ·which said check was; as he, the said . 
Captain William L. · Van Winkle t,hen we_ll knew~ falsely made 
and forged. · · · 

Specification 17:- In that Captain William L. Van Winkle, 182nd 
Field Artillery, Fort Leonard Wood,. 1.li.ssouri., . did, at Fort· 
Leonard 'V/ood, Missouri, on. or abou.t September 8,' 1942, with 
intent to defraud, willfully, unlawfully. cmd. feloniously · 
pass and utter as·true and eenuine a certain check in words 
and figures as ·follows: • · 

ROLLA STATE BANK 
.Rolla., Missouri 80-2$<)-8 
Rolla, Missouri Sept · 8 1942· No. Z7 

Pay to the order of Ft Leonatd -Yfood Exchange . $10.00______ 
· Ten and no/100 - - ~ - ~ - - -·-·- - - - - - - - - Dollars· 
For 0-342562 . · L. A. Shwartz .· 
a 'Writing of. a private nature, which might operate to the 
prejudice of another~ which said check was.,· as he, the said 
Captain W'illiam L. Van .Winkle then well knew~ falsely ma.de . 
and forged. · · 

· CHAHGE III: Violation of the. 93rd .Article of War. 

$pecification 1: · In that Captain William L. Van Wink:18', 182nd. 
Field Artillery, .FQrt La~nard Wood, Y.issouri, did, at Fort 
Leonard Wood., i,Iissouxi, on or about September 18, 1942, with 
intent to de!ra.ud, falsely make in its entµ-ety a certain 
check in the following words and figures, to wit: · 

ROLLA STATE BANK 
Rolla., Missouri 80-289-8 
Rolla, Mo., Sept 18 1942 No. 

· Pay to the. order of Ft Leonard Wood Exchange $10.00 · 
Ten and no/100 - - _; - - - - - - - - - - - - - - - - Dollars 

For 0-:380881 . . R. w. Kinney 
which said cheek was a writing of a priv~te ·nature, which 
might. operate to the prejudice of another. 

Specification 2: In that· Captain William L. Van.. Winkle., 182nd · 
Field Artillery) Fo;rt Leonard Wood., Missouri; did, at Fort 
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. . 

Leona.rd Wood/ Missouri~ on or about ..September 1~, 1942, . 
with intent to .defraud., falsely make in its entirety' a 
certain check in the following'words and figures.,· to wita 

ROLLA STATE BANK . ' 
Rolla., -Missouri · 80-289-8 · .. 
.Rolla., Mo• ., Sept 12 · ' 1942 No·• .,..___ 

Pay. to the. order of Ft Leonard Wood Exchan e 20.00 
Twent and no 100 - - ·- - - - - - - - - - - - - ... Dollars 

For ~381880 .. R. W. Kinney 
which said check was a writing of' a private nature., 'Whiqh 

. might· operate to the prejudice. of anoth.er. · 

· Specification 3: In that Captain William·L. Van W~e, 182nd 
'Fie;J.d Artillery, Fort Leonard Wood.,·Missouri., did, at.Fort 
Leonard Wood., Missouri., on or about September 12., 1942., with 
intent to. defraud, falsely make in its entirety a· certain 
check in tlie fpllow'ing words and figures., to wita 

ROLLA STATE.BAEK ; 
Rolla., MiSSOllri 80-289-8 · 

· Rolla., Mo.,·· Sept 12 , · 1942 No._·....21....· __ 
Pay to the order of Ft" Leonard Wood Exchang'e · $10. 00 

Ten and no/100 - - - ·- - -;.. - - - - - - - - - - - Dollars 
For 0-.38l880 R. W. Kinney -~ 
which said check was a writing of a private nature, 'llhich 
might operate to the prejudice or another. · . . ' . 

Specification 41 In wt Captain William L. van Winkle, 182nd 
Fi~ld Artillery, Fort Leona.rd Wood, Missouri, did., at Fort . 
Leonard Wood, Misoouri., on or about September 14, 1942, ,r.Lth 

. intent to defraud, falsely make in its entirety a certain 
c:heck in the ,following" words bd .t'igures, to rlta · 

ROLLA S'l'ATE BANK . 
Rolla, Missouri 80-289-8 

. Rolla, MQ•., ·· · · SepLJ.4 1942 · No.. .- . 
Pay to the order or Ft LeonardWood !'Xchange. · $20.00 .. 
__Twen_J;y and no/100 ;:.. - - - ·- - - - - - - - - - - · - - Dollars 
For 0-381880 . . R. W. Kinney 
which said check was a writing of 'a. private nature, which 
might operate-to the prejudice of another. 

Specification 5: In that Captain William L. Van Winkle, 182nd 
Field Artille.ry., Fort Leonard Wood, Missouri, did, at Fort 
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~onard Wooo., Missouri, on or abou.t September 18, 1942, 
with intent to del'raud, i'aJ.sely make in its entirety a . 
certain check.in the':f,'ollowing w~rds B;nd.i'igures, to wit: 

ROLLA S'.r.ATE BANK 
. Rolla, Ussouri 80-289-8 

Rolla, M<?• ,. Sept 18 · 1942 No. 
Pay to the order of Ft Leonard Wood Elcchange ~520.00 
· · Twenty and no/100 - - - - . - - "" - - - - - ;.. - - - :... Dollars 
.For 0-380887 R. w~ Kinney Capt 182 FA 
which said check ~ a -writing of' a private na.ture, wnich 
'might operate to the prejudice of' another. 

Speci!icatron 61 . In that Captain William t .. Van Winkle,. 182nd 
Field .Artillery-, Fort Leonard Wood, Missquri, did, at' Fort 
Leonard Wodd, Missouri; on or· about September 17, 1942, 
with intent to defraud, falsely make in its entirety a 
certain check in the following words and figures, to wit: 

· · · · Lalri;on, ·Okla., Sept 17· .1942 No. 
THE SECURlTY BANX & l'RtJST co.. 

of.·Lanon 
Pay to the· 

. Order of'. Ft Leona.rd·'wood Excnange $20.00 
Twenty .;;. -··- ·- - - - -. - - -· - - ._ :.. -·. - -·. - - - ·-·Dollars 

For 0-380881 R. w~ Kinney · 
Thich said check was a writing of a priVl;Lte nature, which 
migqt.·operate to the prejudiGe .of another. 

Specif'ication 7: · In that Captain William L. Van Winkle, 182nd 
· Field Artillery, Fort Leonard Wood, Missouri:, did, at Fort 
Leonard Wood, :Misso~, on:. or about Au.:,aust 26, 1942, with. 
intent to defraud, falsely make-in its·eI.J.tirety a certain 
check in ·the following 1r0rds and figures, to wit a 

· .Lawton, Okla., August 26 1942 No•..]1_ 
THE "SECURITY BANK & TRUST CO. 

of Lawton 
Pay to the 

Order of Ft Leonard Wood Exchange $20. 00 
Twenty and no/100 - - - - - ~ ~ - - - - - - - - - - Dollars 

For 0-342562 Ben T. Grey -
-which .said check was a writing of a private nature., which might 
operate to tt1e prejudice of SJ.~other. 

Specif'ication 8: In that.. C~ptain William L. Van 7{inkle, _182nd 
Field Artillery, Fort Leonard Yfood,, 1:issouri, did, at Fort 

-9-

http:check.in


(182) 

LeonarQ.. 11ood, iV'.d.ssouri., o:n er. about September 1., 1942, 
with intent'to defraud, falsely make in its entirety 
a certain check in the·following words and figures, to 
wit: 

Lawton, Okla., Sept l 1~42 No. zg__ 
THE Sl:CUEI'rY BA.1'l1( i:L '..L'P.US'l' CQ. 

of Lawton 
Pay to the 

Order of Ft Leonard Wood.Exchange $20.00 
Twenty and no/100 - - - - - - - - - - -- - - Dollars 

For 0-342562 Ben T. Grey 
. which said check was a writing of a private nature, ;,mich 
might operate to tha prejudice of another. 

Specification .9: In that Captain William L. Van 1'1inkle., 182nd 
Field Artille11Y, Fort Leonard Wood, Hissouri, did, at Fort 
Leonard Wood, Missouri, on,or about Auguat 26., 1942, with 
intent to defraud, falsely ma2rn in its entirety a certain . 
check in.the following words and figures, to wit: 

Lawton, Okla. August 26 1942 No._1=7'--­
THE SECURI'l'Y BANK & TRUST CO. 

of Lawton 
Pay to.the 

Order of Ft Leonard '.'food Exchange $20.00· 
Twenty and no/100 - - - - - .:.. - - - - - - - -.Dollars 

For 0-342562 __B_e_n__'..L_'.__G_r_e~y----------~
which said check was a writing of a private nature, which 
might operate to the prejudice of another. 

Specification 10: In that Captain William L. van Winkle, 182nd 
Field Artillery, Fort Leonard Wood., Missouri, did, at Fort 
Leonard Yi"ood, :.d.ssouri., on 9r about September 3, 1942, with 
intent to defraud, .falsely make in its entirety a certain 
check in the following words and figures, to wit: 

ROLLA. S'.i:A'l'E BA?-ilC 
Rolla., Missouri 80-289-8 
Rolla, :.:o., Sept 3 1942 No. 32 

Pay to the order oi' Ft Leonard Wood Exchange $20.00 
. Twenty and no/100 - - - - - - - - - - - - - - - - Dollars 

For 0-314905 L.A. Shultz 
which said check was a writing of· a private nature, which 
might operate to the prejudice of another. 
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Specifi~ation-.ll: In that Captain William L. Van -v:inkle, 182nd 
Field Artillery, Fer.rt I.eona.rq ilood, ~;;:issouri, did, a.t 1:'ort 
Leonard Wood, Missouri, on or about September 8, ·1942, wi"th 
intent :to defraud, falsely make. in· its entirety a certain· 
check in the following words and figures, to ,lit: · • . · 

. , ROLLA STA'I'E BANI( . 
Rolla; Missouri 80-289-8 . 
Rolla, Ho., · Sept 8 1942 No. 71· 

Pay to the order of Ft Leonard Wood Exchange ~20.00 
Twenty and no/100 - - - -- ~ - - - - -·- - - -·- Dollars 

For · 0-315463 L.A. Shultz 
which said check was a writing of a private nature, which 
might op?rate to the prejuc;lic~ of another.• · 

Specification 12: rn· that Captain William L. Van Wi.nlde, 182nd 
Field Artillery, Fort Leonard Wood, 1~ssouri, did, -at Fort 

· Leonard 7vood, 1'Iissouri, on or about September 8, 1942, with 
intent to defraud;, falsely make in its entirety a certain 
check in the following words· and figures, to wit·: · 

ROLLA STATE BAliJK 
. . Rolla, Missouri 60-289-8 

. Rolla, Mo., Sept 8 · 1942 No.__2.,..8____ 
Pay to the order of .Ft Leonard Wood Exchange · $20.00 · · 

·Twenty and no/100 - - - - - - - - - - - - - - - -,- Dollars 
For 0-356753 ·1. A. Shultz 
Tlhich said check was a writing of a private nature., which 

· might operate to the prejudice of another. 

Specific~tion 13s In that Captain Yfilliam L. Van ~-inkle, 18~d 
Field Artillery, Fort Leonard Wood, 1.!issouri, did., at Fort 
Leonard Wood, ·Misspuri; on or abo,ut September 8., 1942, with 
intent to defraud., falsely make in its entirety a certain 
·check in the- following_ words and figures., to wits 

. ROLLA STATE BAN-:<: 
Rolla., Missouri 80-.289-8 

. ·Rolla., Mo • ., Sept 8 · .. 1942 No. · 27 
Pay to the order of Ft Leonard Wood Exchange $10.00 

· Ten and noLlOO - - - - - - - - - - - - - - - - - - - Dollars 
For 0-.342562 L~ A. Shwartz. 
which said check was a writing of a private nature, which 
might operate to the.prejudice of another~ · 
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CHArfrC IV: Violation of the 95th Article. of War. 
(Finc'J,ne; of l~ot Guilty). 

Specific~tion l: (Finding of Hot Guilty) • 

. He pleaded not gullty to Cha.rbe I and Specification 1 t.nereundei~; · not 
guilty .to Spticification 1, Charge II; guilty to Specifications 2 to · 
17, both inclusive, Charge II, a.:.d of Charge II; guilty to all Specifi­
cations, Charge III and of Charge III; and not $-uilty to Charge IV and 
the Specification thereunder: He was found not E,-uil ty of ~harge I. and 
3pecification 1 there1U1der; not guilty of Specification 1, Charge II; 
guilty of Specii'ications'J:' to 17, both inclusive, Charge II, and of 
cl:i.ar~e II;. guilty of all Specification;,, Charee III, and of Charge III;. 
and not ~uilty of Charge DJ a:,d the ::ipecification thereunder. He was 
se~tenced to be dismissed the· service, to forfeit all pay and all~Nances 
due or to become due,. and confinement at hard labor for five years•. 'l'he 
revlewing authority appr0ved the ser..tence, remitted three years of the 
confinement imposed a..,d the forfeitur.e of all pay and allowances, and 
forwarded the record for action under Article of War 48. 

3. Upon a motion by the prosecution, in which the accused con­
curred, _the court deleted the words •and to be a member of the Air Corps,• 
·from Specification 2, Charge II (R. )5-36). 

4. The evidence pertaining·to the Specifications of wh;ich he was 
found guilty, shows, that on August 24, 1S'4'2, Major P.icha.rd w. Ki.'lhey., 
182nd Field Artillerj-, returned to Fort Leer.a.rd 1iood from Fort Sill where 
he had been nin the fieldu. He removed the contents of his watersoaked 
billfold 3.!lci placed them on the desk in his room. During· the week of 
September 6th he. 0 preswn?.bly0 placed the contents.in his billfold again, 
and left the post on September 8th. On September 15,. wh,m attempting 
to cash a check at Shelbyville,· Tennessee, he discovered that his identi­
fication card (W.D., A.G.O. Form Ho. ~5-1) was not in the billfold. The 
ca.rd was not removeu from tha bill.fold between September 6 and September 
15. He did not see the card a.gain until.the day'prior to the trial of 
accused, when it wa_s in the possession of the trial judge advocate~ He 
did not authorize accused to use the card. Major Kinr;.ey identified as 
his, an officer's iQentification ca.rd No. 60688, which was introduced 
in evidence. The ca.rd bore l:.he name Richard W. Kinney, Capt., FA, serial 
number 0-381880. It was signed "Richard w. Kirmeyn., but !,Iajc,r l~ey 
did not recognize this signature. He had signed the ca.rd when his pic­
ture was taken and had received the card at a later date. Vfuen intro­
duced in evidence, the identification card contained a picture of 
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accused. Major Kinney identified certain portions of his own signa­
ture appearing beneath the false signature on the card. At· .the tr:i,al., 
:~ajor Kinney executed his signature 71'hich was intl'od'.,1.cecl in evidence. 
1'he identification cat'd of accused_ from which his ·picture was JJiissing;. 
was also introduced in evidence. It was stipulated that accusect·nnact· 
in his possession altered, used, and represented" ~s his own, a certain 
Army Identification Card, the property of Captain Richard w. Kinney• 
(R; 41-44; as. 19-22 incl.) (Spec. 4, Chg. II). · · 

. . 

Admitted in evidence were six·. check~ in the: total amount of 
~',100,payable to the Fort_ Leonard Wood Exchange.,· purportedly signed by 
R. 'Vl. Kinney. The checks wer·e dated during the period S~ptember 12 to' 
September 18., 1942 .. On one check below the signature •R. u. Kinney• 
were the words •capt. 182 FA". Major Kinn~y testified that he did not 
sign the checks, nor did he authorize anyone to sign his name thereon. 
It was stipulated that accused, by the use of these checks, obtained 
from the Fort Leonard Wood Exchange the sum of $100 in merchandise and 
money. The checks· were returned. to .the Exchange by the drawee banks 
11dishonored * * * for one reason or another". · ·Mr. Ralph E.· Butler, 
handwriting expert for the state of :Missouri., examined specimens of 
the handwriting of accused and testified that the handwriting on the 
checks was identical nth the handwriting on Exhibits 19.and 21., the 
identification cards of M:ajor Kinney-and of accused respectively (R~ 
37-40., 52-61,' 62-66; Eics. 4, 18., I-N, incl.) (Srecs. 3, 5-10 incl• .,· 
Chg. II; Specs. ~-6 incl• ., Chg. III). . 

· There were intr·oduced in evidence three checks in the total 
amount of ·t6o., payable to -the Fort Leonard Wood Ex:change, two dated 
August 26., and one dated September 1; 1942., purportedly signed by Ben 
T. Grey; three checks in the tot~ amount o! i6o., payable to the Fort 
Leonard Wood Ex.change., one dated September-3., .and two dated September 
8., 1942, purportedly signed by L. A. Shultz; and one check for :~;IO, 
payable to the Fort Leonard Wood Ex:change, dated September 8., 1942, . 
bearing the signature 111.A. Shwa.rtz•. These checks were also returned 
to the Fort Leonard Wood Exchange by the drawee banks "dishonored*** 
for one reason or another•. I.fr. ButJ.er, handwriting expert for the state 
of E:i.sSouri., after examining specimens of the handrrriting of accused., 
similarly testified that the handwriting.on these checks was identical 
with .the handwr:i.ting on Exhibits 19 &..Tld. 21., the :i.dentific a tion cards of 
Major Kinney and·of accused respectively (R. 51-52, 5.5-61., 63-66; Exs. 4, 
18., A-G., incl.) (Specs. 11-17., incl. Chg. II; Specs. 7-13, incl., ,Chg. 
III). , 
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. It was stipula.teci. that on October ·13, 1942, accused went .to 
.the Omaha National Bank., Omaha, Nebraska, wrote out a check payable · 
to .cash for $150 and signed the check 117i'arren Allen, Maj. FA".· ·Accused 
rrwas dressed in a Ma:jo:r• s Uniform"··· Accused represented to Mr. John 
n. Carew, a paying teller at the ·bank who saw. him write the check, that· . 

.he was l1ajor Warren Allen, Field Artillery, United States Arr,ry. · Relying 
on the representation, IJr. Caren cashed the check.· On the following :day, · 
accu.sed·retu.rned to the bank, gave Mr. Carew ~150, and~as taken into 
custody by two members of the Fecie:t'al Bureau .of Investfgation. When · 
apprehended, accused "Wore major's leaves and observers wings•~ The. 
evidence further shows by stipulation that Major ~1arren .Allen,. Field. 
Artil:lery, was not acquainteo with accused, that Major Allen did not 

· sign the cp.eck .in ·question, and that h~ did. not authoriz·e accused to 
sign.the ci:leck or to draw on the account of Major Allen.at the Omaha 
National Bank•. Accused never had an account at this bank. (R. J0-34, 
J6; ~s. 9, 12-17 inc~• ., 0) (Spec. 2., Chg. II). · 

5. For·the defense;·accused testified that· his first marriage con­
sumated 11 years ago., y;as of a short and unhappy duration. A divorce 
decree beca,me.final.during January 1940;,and the question of alimony 
was waived. Accused ~emarriej during the year prior to his induction 
into the Army on April '7, 1941 (R. 74-75, '78). ·.) 

After his arriv;:.l at Fort Leonard Wood he copnnanded the Service. 
Battery., First Battalion, 182nd Field Artiller.r, and was als9 battalion 
supply officer. On Sunday., November·9., 1941., the troopswere paid and 
the usual collections were made. Accused locked the battery collections. 
in a strong box., intending to.deposit them in the bank on th~ £ollorlng 
morning.· During tha night the building was entered and the collection 
stolen. · A board of officers was appointed to .determine the responsibility 
£or the theft (P... 75). . 

On December 4., 19L;.J.,, accmsed left Fort Lecnard ",'food and spent 
about M weeks at th~ Field .A.rtiliery.School,' Fort Sill, Oklahoma., and 
on the basis of a superior scholastic record was ordered to duty with. 
the staff faculty and detachment at the school. However, at the re~ 
quest of his conimandirl(; officer, these orders.were revoked and accuseo 
l'eturned to the 182nd Field Artillery Battalion at Fort Leonard Wood 
about Karch 10., 1942. ·upon his return he found that his second wife 
had been "more or less intimate with a senior officer of the regiment•. 
She had 9 broken up tousekeeping•, without his lcrlmvledf;e, and "went to 
liven with a major of t~1e regiment and his wife. The major was a friend 

..
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of •this other officer-. On tfarch 17, 1942, accusea was ordered to 
report :immediately to the 810th Tank Destroyer Battalion at·Camp 
Forest, Tennessee.· This order was also revoked at·the request of the 
canmanding·of,ficer, 182nd Field Artillery (R~ 76-77). 

On April 4, 1942, accused receive.d a not,ice that the board of 
officers had found hil!l responsible for the theft of· the battery collec­
tions in the sum of $547. 70. His commanding oi,'ficer approved a plan 
whereby acc"Qsed was to repay this amount at_ the rate of ~tJO a month for 
18 months. In the meantime, the first wife of accused had written The 
Adjutant General, requesting that accused contribute $20 a month for 
her support• .A.ccu.sed made ari allotment in her favor .for.that amount. 
During July 1942, bis. commanding officer informed accused that his second , 
wife wanted financial arrangements made for her. livelihood. On the same 
day, accused was tpldby his oc:mmanding officer that he and the wife trhad 
decided that an allotment of $125.00 a month made to her favor would take 
care of everything• (R•.?7-78). 

Accused stated that he had worked his· way through college and 
ttwas also burdened with the subsistence .of a younger brother"•· When he 
left college accused. was. •sa~dled rlth several thousand dollars worth 
of unpaid notes*** that had been advanced toward the furtherance of 
my education•.· Although the notes had been gradualiy settled and accused 
was beginning.to •see my way out of everything•, his financial position 
was •b7 no means secure• (R. 78-79). . · · · · · 

.On August 20, 1942, his comrnanding officer told accused that 
the arrangement ·:or $JO per- month respecting the battery fund was unsatis­
factory, and. that he had to pay the balance in 24 hours. Accused paid 
the balance a~ directed. About 1,wo days later. the first wife of. accused 
da1t1andeci payment of $20 per month for the_ period prior_ to April 1942, 
a sum which was •considerably more than $600.00.• The commanding officer 
of accused urged the immediate disposition of the case. As t.11.e result 
of the findings or a second board of officers, the commanding offic·er 
of accused then instituted reclassification proceedings upon the basis 
of neglect ·or duty with reference to the previous theft of battery 
.funds· en. ?9-80). 

Prior to his departure for the reclassification center at 
Omaha, Nebraska, ·accused wrote the checks payable to the.Fe~ Leonard 
Wood Exchange. He was then •literally at a loss•, and his thougl}t was 
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•to just stave :·,this ·thing o!f long enough to · 
keep the· wolyes away from ·the p.oor so that I.· 

·could get myself back on my feet. * * * it· 
· jus:t so happened that there: were too many 
financial problems that were nipping at,my 
coat· tail~ at that moment.• : 

Accused cashed the check for $150 at the Omaha Nation4 Bank because 
of a letter he received.· from. his organization in which it was stated · 
that a check which he had previously given in the sum of $124.60 for 
all' his indebtedness· in the regiment had been returned marked •in­
sufficient funds•. He was told. to make restitution immediately. As 
he :w:a,s at.a strange station and 'in a atrange town, -he thought of this 
device of trying td obtain money against another man's account and it 

. worked. · Accused believed he would never have been detected, but whether 
•it was .• a qualm of copscience or just normal· dislike for that sort of 
thingn, he returned the ~?150 to the bank on the, following day. The 

·bank .authorities immediately notified the Federal Bureau of Investigation 
. and accused was apprehended (R. 80, 82~83). 

6. The pleas of guilty and the evidence fully support the findings 
of guilty. The accused pleaded guilty to every Specification and Charge 

·of which he was found guilty. Accused falsely and fraudulently repre- · 
sented himself to be Major Warren Allen, and by means. of. such representa­
tion wrongfully' and feloniously obtained by means of a forged check $150 
..:'rom the Omaha National Bank, Oinaha, Nebraska (Spec. 2, Chg. II). He 
forged and uttered si:x; checks in the. total sum of $100, using the name 
R. W•.I~inney· (Spec.i. 1-6:, incl, Chg .. III; Specs~ 5-10 incl, Chg. II) •. 
: 1.'hen uttering the si:x; checks, with intent to defraud., accused unlawi'ully 
pretended :to the Fort Leonard Wood Exchange that he was Captain Richard 
w. Kinney, and by means of such representation fraudulently obtained 
from the exchange the sum of $100 (Spec. J, Chg. II). In the forging 
and u:t,tering of these six checks, and. their use in obtaining from the . 
exchange the ~100 aJ,leged, each forging and uttering constituted in · 
substance but a single offense, for which but· a single penalty should 
be assessed. · · 

Accused also.forged and uttered seven additional checks in 
the total ·sum of $130,,' using the names Ben T. Grey, L. A. ShuJ.tz, and 
L.A. Shwartz (Specs. 7-13 incl, Chg. III; Spec~. 11-17 incl, Chg II). 
Similarly, each forging and uttering constituted in substance but a 
single offense, for which but a single penalty should be assessed. 
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Accused also, with intent to defraud; unlawfully and willfully· 
altered and conunitted to his ·use the iclentification card of- Captain 
Richard w. Kinney (Spec~ 4, Chg~· n). · · · · 

. With th~ exception ot the .i}l50 ~btained from the Omaha· National. 
Bank (Spec•. 2; Chg. II), the evidence does _not disclose that ~ restitu­
tion of the funds so obtained by, accused· was made· prior to triaL 

Mr. Butler, handwriting expert £or the Stat_e. of Missouri, testi­
fied •that the hand that wrote the known check marked Exhibit •H• signed 
Wm. L. Van Winkle is the sa.11e hand that 'i"l!'ote the checks that have been 
s.ubmittecl as evid.~nce in this case • (R. 61). The trial judge advocate, 
when handing i'.Jr. Bµtler Exhibit H for the purposes or coinpa.rison, stated 
·that it was a check •made out in the known·handwriting of accused• (R. ':Jl). 
E7..hibi t H was a. ch13ck which accused was alleged to have made when he had 
insuf'.ficient funds in the.bank for its payment (Charge IV and Specifica­
tion thereunder) •. Accused was found not guilty of this offenso. However, . 
accused admitted that he_executed the 'check- in question (F.. 80). Therefore, 
the us~ of Exhibit H by _Mr. BuUer !or _the purpose of comparing the hand­
writing thereon with the other_ checks admitted in evidence; ~s proper• 

•
? • . Specifications 2 arid 4,· Charge II do not contain the dates of .the 

alleged offenses. · However,- the proof supplies the omitted .dates. With 
reference to Specification 2, it was stipulated that on October 13,. 1942, 
accused represented himself to be Major.Warren Allen, Field Artillery, .. 
and cashed a check for $150. Also, .the. check itself is dated October 13, 
1942 (:cxs.. 12, o) ~ · 

With reference to the offense alleged in Specification 4, Charge· 
II, it was stipulated that accu~d had in his possession, altered, used, 
and represented as his own, .the identification card of Captain Richard w. 

. Kinney. Major 'Kinney testified that on August 24, 1942, he removed·the 
contents of his billfold, placed them on his desrc., and again •presumablyt' 
placed the contents in the billfold during· the week of Septet:'.Jer 6., ·1942. 

··'.l'he theft of the identification card occurred during this- period (R. 43;
Ex~ 20). ·. . · . . 

"' 
. Accused pleaded guilty to these two Specifications, and was 
not misled by the omission cf the dates concerned. No objection was made 
by the defense either as to the form or substance of t:1e Specifications. 
The fact that the record of triaJ. contains a.m~le proof with respect to 
the respective dates of the offenses alleged, provides accused ,vi:th 
sufficient protection from any possible future jeopardy for the sa~e 
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of!ense. The failure to allege such dates did.not injuriously affect 
the substantial rights of accused w:i,thin the meaning of Article of 
War- J?. . . . .. ' . . . , . . . . . . 

8. Accused is 30 years of age and was graduated from the Univer­
sity of 1ti.chigan. The records of the Office of The Adjutant General 
show his service· as follows:. Appointed second· lieutenant., National . 
Guard.of the United States., September 1., 1939; appointed first . 
lieutenant., National Guard of the United States~ and entered extended · 
active duty April?., 1941; temporarily appointed Captain., Army·of the 
United States, June Zl, 1941. · 

9. '.l.'~e court was legally constituted. No eITors injuriously 
affecting the.substantial right::i of accusedwere committed during the 
trial. 'l'he Board of Review is of the opinion that the record of trial 
is.legally sufficient to support the findings and sentence and to 
warrant confirmation of the sentence. Dismissal is authorized upon 
conviction of violation of Article of, War 61., 9J, or· 96. · 

Judge Advocate. 

Judge Advocate • 
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· SPJGli 
CK 229526. lat ·Ind• 

War Department, J.A.G.o.,. FEB 1 5. 1943 - To. the Secretary of war. 

l. Herewith transmitted for the action of the Presi.dent are the · 
record or trial and the opinion of the· Board of Revi~ in the case of 
Captain William Le Va.n Winkle {0-384504), 182nd Field Artillery•. 

2. · I conour in the opinion of the ;Board of R~view that the record 
of trial is legally sufficient to support the findings and sentence, 
and to -warrant confirmation of the sentence.· The conviction ot accused 
of forgery of tjlirteen checks aggregating $230, and of obtaining $150 . 
by £al.st, pretenees upon another check which waa in tact forged, warrants 
confirmation or· the confinement at ha.rd 'labor tor :two years included in 
the sentence. I recommend that· the sentence be confirmed and carried 
into execution. 

3. Inolosed are a. draft ot letter for your signature, transmitting 
the record to the President·for his action,· and a :form of Executive 
action carrying into effect the above 

3 Im ls. 

rec ion. · 

Inol.1-Reoord of triai. 
Inol.2-Dft.ltr.tor sig. 

Seo.of War. 
lnol.5-F01"11l ot Executive 

action. 

(Sentence conf'im,,d. o.c.M.O~. 49, 20 lfar ·1943) 
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Services of Supply 

In the Office o£ The Judge Advocate GeneraJ. 
Washington, D. c. 

(193) 
SPJGK 
Cl.I 229549 

FEB 1 8 !943 

UNITED STA.TES ) THIRD AIR FORCE 

v. 
) 
) TriaJ. by G. c. M., convened at 

Second Lieutenant ANTHONY 
) 
) 

. Columbia, South Carolina, 
November 'Z7, 1942. Dismissal• 

. J. GRANOOKY (o-854809), ) 
Air Cor:ps. · ) 

OPINION of the BOARD OF REVIEW 
COPP., HILL and ANDID.~S., Judge Advocates. 

1. The record o£ trial in the case o£ tU3 officer named above 
has been examined by the.Board o£ Review and the Board submits this, 
its opinion, to The Judge Advocate Geperal. 

2. Accused was tried upon the following Charges and Specifi­
cations: · 

CHARGE I: Violation of' the 96th Article o£ War. 

Specification: In that Second Lieutenant A.nthoey 
J. Granosky., 486th Bombardment Squadron, 34oth 
Bombardment Group, did., on or about October 13th., 
1942., in Columbia, South Carolina., publicly as­
sociate and drink intoxicating beverages with en­
listed men o£ his squadron., to-wit, Private First 
Class WaJ.ter J. Wiltz, Jr. and Prin.te Robert F. 
Voss, to the prejudice o£ good order and military 
discipline. 

CHARGE II: Violation of' the 95th Article of' War. 

Specification 1: In that Second Lieutenant Anthony 
J. Granosky, 486th Bombardment Squadron, 340th 
Bcmbardment Group, did, on or about October 13, 
1942, at Colwnbia A.rmy Air Base, Columbia., South 
Carolina, knowingly and willfully permit an en­
listed man o£ his own squadron, to-wit, Private 
Robert F. Voss, to wear unlam'ully the insignia 
of a Sacond Lieutenant, United States Arrrr:r, to 
the prejudice of good order and military discip­
line. 
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. 
Specification 2, In that second Lieutenant Anthony 

J. Granoslcy", 486th Bombardment -Squadron, 34oth 
Bombardment Group, did, on or about October'lJ, 
1942, in or,near Columbia, South Carolina, as­
sociate publicly with an enlisted man of his own 
squadron, to-wit, Private Robert F. Voss, while 
the said Robert F. Voss was wearing unlawfully 
the insignia of a Second Lieutenant, United states 
Arm:!, to the knowledge of the said Second Lieuten­
ant Anthony J. GranOsky, and to the prejudice of 
good order and military discipline. 

He pleaded guilty to Charge I and its Specification and not guilty to 
Charge II and its Specifications. He was found guilty of the Charges 
and Specifications. ·No evidence of previous convictions was introduced. 
He was sentenced to be dismissed the service. The reviewing authority 
approved only so much of the findings of guilty of Charge II and its 
Specifications as involves findings of guilty of the Specifications in 
violation of Article of War 96, approved the sentence but recommended 
~hat it be commuted to forfeiture of $50 per month for four months, 
restriction to the limits of accused•s post for three months and sus­
pension fran promotion for one year, and forwarded the record for action 
under Article of War 48. 

3. The evidence shows that at about 4 p.m., October 13, 1942, ac­
cused, Sergeant Robert F. Voss and Private Wal.tar J. Wiltz, al.l members 
of the 486th Bombardment Squadron, 340th Bow.bardment Group, stationed at 
the Columbia Army Air Base, Columbia, South Carolina, went together in 
an automobile to a parking lot near a place in Columbia cal.led the 
"Varsity Inn". l•hile there each, in the presence of the others, took 
a drink of Candadia.'l Club whiskey. (R.. 5, ?, 11) One other car was in 
the lot at the time (R. 5, 6). Wiltz testified that no one outside the 
car could have seen the drinking vd. thout opening the door and looking 
inside the car (R. 8). 

A.fter leaving the Varsity Inn the party returned to the air base 
where Wiltz left his companions. Accused and Voss then returned to 
Columbia. En route (R. 11) Voss placed a gold bar on one side of the 
collar of his enlisted man•s uniform and "wings" on the other side of 
the collar (R. 11, 15). He kept the insignia on his shirt for several 
hours (R. 10). In Columbia the t1ro "picked up a girl" and with her 
went to too "Lookout Club"- where they continued to drink while seated 
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at a table (R. 12, lJ). This place was "patronized a great deal by 
almost all the military persoMel." (R. 14) Voss continued to wear 
the insignia (R. 15) but no conversation was had concerning it (R. 10). 

Accused was questioned by another officer about October JO, 1942. 
After having been warned that he might remain silent and that whatever 
he said could be wied against him (R. 16), he stated that he had drunk 
liquor with an enlisted man and had been in the canpany of an enlisted 
man 'Who wore the insignia of an officer (R. 17). 

Accused declined to testify or make an u.nsworn statement. 

4. The uncontradicted evidence shows that at the place and time 
alleged in the Specification, Charge I, accused publicly associated 
with and drank intoxicating liquor in the canpany of enlisted men of 
his squadron. Part of the drinld.ng was in a public place. During 
the evening one of the enlisted men unla'Wf'ully wore the insignia of 
an officer but, as alleged in Specification 2, Charge II, accused con­
tinued his public association with him and took no measures to stop or 
prevent the masquerade, thus permitting its continuance, as alleged in 
Specification l, Charge II. The conduct of accused was plainly to the 
prejudice of good order and military discipline. Violation of Article 
of War 96 was proved under each Specification. The acts al.leged in the 
Specifications, Charge II, are but different aspects of the same trans­
action. 

5. War Department records show that accused is 24 years of age. 
He attended the University o! Kansas for 2! years. He entered the mili­
tary service as an aviation cadet on January 12, 1942, and was appointed 
a second lieutenant, Ar'a13' ot the United States, on August 8, 1942. 

6. The court 'W8S legally constituted. No errors injuriously af­
fecting the substantial. rights of accused were coilllllitted.during the 
trial. In the opinion of the Board of Review the record is legally suf­
ficient to support the findings as approved by the reviewing authority 
and the sentence and to warrant confirmation thereof'. Dismissal is au­
thorized upon conviction of violation of Article of War 96. 

_(;lu.. .......~'!'-~--,""d-"-, Judge Advocate.___~---
~ , Judge Advocate. 

~~ , Ju.dge Advocate. 
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1st Ind. 

v'far Department, J.A.G.o., - ~o the Secretary of War.H.~ ~ G l<.34j 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Second Lieutenant Anthony J. Granosky (~54809), Air Corps. 

2. I concur in the opinion of the .Board of Review that the record 
of trial is legally sufficient to support the findings as approved by 
the reviewing authority and the sentence and to warrant confinnation 
thereof. Accused publicly associated 'With and drank intoxicating liquor 
in the company of enlisted men of his squadron. · One of the enlisted men, 
without interference by accused, masqueraded as an officer. Accused was 
sentenced to dismissal. The reviewing authority, in approving the sen­
tence, recommended that·it be camnuted to for.feiture of $50 per month 
for four months, restriction for three months and suspension .fran 
pranotion tor one year.. In view of all the circumstances and the recom­
mendation for clemency, I recommend that the sentence be confirmed but 
canmuted to forfeiture of $50 per month for four months and· restriction 
tot.he limits of accused•s post for three months and that the sentence 
as thus commuted be carried into execution. 

J. Inclosed are a draft of a letter for your signature, transmit­
ting the record to the President for his action, and a fonn of Executive 
action designed to carry into effect the recommendation hereinabove made, 
should such action meet 'rlth ap 

· 
igadier General, u. s. Army, 

Acting The Judge Advocate General. 
3 Incls. 

Incl.l-Record of trial. 
Incl.2-Draf't of let. for 

·sig. Sec. of war. 
Incl.3-Fonn of action. 

(Sentence confirmed but commuted to forfeiture of $50 ·per month 
for four months and restriction to limits. of the station where 
accused may be serving for three months. G.C.Y.O. SJ,. 9 Apr 1943) 

oval. 

I ~.~i:ei 
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UNITED STATES 

Te 

HILL, 

WAR DEPARTMENT 
In the Office of The Judge !dvooate General 

Services of Supply 
Washington, D. C. 

SPJGH 
CM 229562 

JAN 201943 

36th INFANTRY DIVISION 

Trial by G.C.M., conTened at 
Ce.mp Edwards, Massachusetts, 
December 18, 1942. Dishonor­
able discharge and' confinement 
for ten (10) years. Discipli­
nary Barr1:1.cks • 

HOLDING by- the BOARD OF REVIffi 
LYON and SJ.a,C,ENT, Judge Advocates 

1. The record of trial in the case of the soldier named above 
has been examined by the Board of Review. 

2. Accused was tried upon the following Charges and Specifi­
cations 1 

CHARGE1 Violation of the 58th .Article of war. 

Specification: In that Private J.B. (i.o.) Bangs, 
Service Battery, 132nd Field .Artillery Battalion, 
while 11 enroute to join", did, on or about July 5, 
1942 desert the service of the United States and 
did remain absent in desertion until he was ap­
prehended by the Civil .Authorities of Delta 
County, Cooper, Texas at Cooper, Texas on or 
about October 19, 1942. 

CHARGE I, Additional I Violation of the 64th .Article 
of Wa.r. 

Specif'ication 11 In that Private J.B. ,10) Bangs,· 
Service Battery, 132nd Field Artillery Batta.lion, 
hAving received a lawful command from Elmer R. 
Hilton, 1st IJ.eutenant, Infantry, Personnel Of­
ficer, Unit Personnel Section, 1866 Corps Area. 
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' Service Unit, Camp Wolters, Texas, his superior of- .. 
ficer, to report without delay to his·organiz~tion. 
at Camp Blanding, _Florida., did at Camp Wolters• Texas., 
on or about JUlle 15.,, 1942., wilfully' disobey the same. · 

. ·' 

·S:w,cif'ioation 2a · I~ that Private J. B•. (io) Bangs, Serv­
ice Battery,· 132nd Field .Artillery Battalion., having 
received a lawful command-. from T. H. Kern,. 2nd lJ.eu- . 
tenant, IJ;lfantry, Acting »sistant Pe.rsonnel Officer• 

. 1866 Corps Area Service Unit., Camp ·wolters, Te¥•., 
his superior officer., to report without delay ~ his 
organization at Camp.Blanding, Florida., did at.Camp 
Wolters, Texas., on or about July l., 1942., wilfully 
,disobey the same. 

C~GE 1Ia ,Additional: (Findings pf Not Guilty). 

Specifications l and 2.a (Findings of Not Guilty). 

CHARGE Illa _Additional1 Vlolation of the 61st .Article ot War. 

Specification 1:. In that Private J.B. (io) Bangs., Serv-
ice Battery, 132nd Field ,Artillery Battalion.,.!3,id 
without proper leave absent. him.self from his organi­

. ~ation at Camp Bowie., Texas, from about February 12., 
1942, to a.bout June 6.,. 1942.. · · 

Specification 2a In that Private J. B•. (io) Bangs, Serv-. 
ice Battery, 132nd Field Artillery Battalion, did, 
without proper leave. while en route from Camp 
Wolters, Texas, to Camp Blanding, Florida., absent 
·him.self from military control at a place unknown, 
be'!;ween the said Camp l'folters., ·Texas,. and Camp 
Blanding, Florida., from about June 19, 1942, to 
about June 25, 1942. 

. 
He pleaded not guilty .to all Charge.a.. and Specifications. :ije was. found· 
guilty of' the original Charge and the Specification thereunder, guilty 
of Additional Charges I and III and the Specifications thereunder, all.d 
not guilty of Addi·cional Charge II and Specifications l and 2 thereunder. 
He. was sentenced to dishonorable discharge, total forfeitures, and con­
finement at hard labor for the term of his natural life. The reviewing 
authority approved only so muoh of the sentence u involves dishonorable 
discharge, total forfeitures, and oonf'inement at ha.rd labor tor ten years, 
designated the United States Disciplinary Barraoks, Fort Leavenworth, 
Kansas., as the plaoe of confinement, and forwarded the record tor action

1 . 
under Article of War 5~. 
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. . . 
3. The evidence is legally sufficient to support the findings of 

guilt)r o£ Specification l, C~ge. III, and of Charge III. · · 

... 4. It 1e· alleg~d in tb.e Specification .of th~ original ·char.;e ·that 
·.while •e~oute. to join11 • a.ocused qeserted the service on or. about. July. 

5, 1942, and.remained absent in desertion until,h.e was apprehended by· 
the eivil authorities at Cooper, Texas, pn. or abo.ut October 19, .1942. 
It was established th.at at Camp Wolters, Texas, a.n·order· was published. 
on June 29, 1942, directing accused to proceed. without.delay to Camp 
Blanding, Florida, and report to hie OOlDlll8J;lding oti'icer (R. 161 Ex. G)~ 
.An extra.ct oopy of the m?rning report of the, Headquarters.Detachment, 
1868th Corps ;Area Service :unit, submitted a.t Camp Wolters,· Texas, was 
introduced in evidence, and O?ntained the following entry 1 

11 July 1/42 Pvt. Bangs fr atchd restricted to camp to 
RPJi returned to home.station 11130 AM 7/1/42 • 

. JGR11 ; (R. 13; Ex. C). . 

TMre was also introduced in evidence .a.n extract copy ot the morning 
report 0£ -tjie organization of accused.submitted at Camp Edwards, 
ll.Usa.chusetta, containing, in pertinent part, the following. entry 1 

"August 30., 19421 ECB 
•• • * Pvt.· Bangs Fr J.tchd Restricted To Camp 
(Camp Wolters, Tex) To Retd To.Home Sta lla30 . 

.U4 7/1/42. Pvt Bangs From Enroute to Join.to 
DIOL 7/5/42•..Erroneously· :Not .Entered Prior . 

·. i'o This. Date.. 11:B · · 

"October 31, 1942 z WIS 
nPvt. Bangs Fr· Des To ~nf 4145 P.ll. HCB" 

(R. 10; Ex. A). 

1'he defense stated that it had n9 objection ·to th~ introduction in evi­
dence of these exhibits. The COllllllailding officers of the organization 
·of accused.testified that accused was not present for duty with his 
organization between February 12., and October 19., 1942, that he did not 
have permission to be absent during this period, and that he reported 
under guard "Sometime in October"•.· It was established that he was con­
fined at Camp Edwards on October 31., 1942 (R. 10-11, 13. 16; Ex. A) • 

. It was not shown that the organization of accused was at.any 
time stationed at Camp Blanding, Florida. As. the morning report of the 
organization of accused was submitted at Camp· Edwards. Ma.ssacnusetts. 
it is obvious that the entry to the effect that accused absented himself 
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without leave on July 5 • 1942, while en route to· join his orge.nizatioz. 
at Camp Blanding vras not ,vithin the personal knowledge of the officer 
making the report, was .hearsay in nature, and not competent evidence· 
of ·the faot (Dig. Ops. JAG, 1912-1930, sec. 1507). The statement by 
the defense that there was no objection to the admission of the morn­
ing report submitted at Camp Edwards~ ·does not cure the error in its 
admission (Di6 • Ops. JAG, 1912-1940, sec. 395. (21 )). · Further, it was 
not est!3,blished in evidence that accused did not in fa.ct report· at 
Camp Blanding as directed, nor that.he was apprehended·by the civil 
authorities at Cooper, Texas, 6n or-about October 19, 1942, as_alleged. 

It is alleged in Specification 2, Additional Charge III, that 
accused, while en route from Camp Wolters, Texas, to Camp Blanding, 
Florj.da, absented himself without leave at a place unknown, betvreen 
Camps Wolters and. Blanding, from about June 19, to about June 25, 1942. 
It was shovai that on June 13, · 1942, an order vras published at Camp 
Wolters, Texas, directing accused to proceed ~~thout delay to Ca.mp 
Blanding, Florida, and report to his commanding officer (Ex. F). An 
extract copy of the morning report of· the lieadqu'arters Detachment, 
1866th Corps Area Service Unit, submitted at Ca.mp Wolters, was intro­
duced in evidence, and contained the following entry: . 

"June 15/42 Pvt Bangs fr atchd ar in Det area to retd 
ERR to home sta ll:30 .All June 15/42 

JGR" (Ex. B). 

The morning report of the organization of accused submitted at C~p 
Edwards, Massachusetts, August 30, 1942, to which ·reference has been 
made, cqntained the following entry,· · 

11 * * * Pvt Bangs Fr Atohd Ar In Det Area (1866th 
CASU, Camp -i'/olters, Tex) To Retd To Home Sta 
ll.30 AM 6/15/42. Pvt Bangs Fr Enroute To Join 
to ~VOL 6/19/42. ***"(Ex. A). 

The morning report of the Headquarters Detachment, 1866th Corps Ji-ea 
Service Unit, Camp trolters (Ex. C), hereinbefore referred to, con-. 
t.rlned the entry: 

n June· 25/42 Pvt. Bangs fr AWOL to atchd restricted 
RPM to camp 6:30 PM 6/25/42. JGR" 

The defenco stated that it had no objection to the introduction in evi­
dence of Exhibits A, B, and F (R. 10, .13, 16). 
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For the rea.sona· already stated. it is similarly ·obvious that 
since the morning r~port of the-organization of accused we.a.submitted, 
at Camp Edwards. Ma.ssachusett!il,, the entry to the effect that accused . 
absented himself Yd thout leave on june 19., 1942., while· en route to join· 
hia organization at ~p Blanding,· was not wi-thin the personal knowledge 
o£ the officer :ina.ld.ng the report., was ,hearsay in character; and· not . 
competent evidence of the fact;_ It was not shown that the organization 
ot accused was ever stationed at Camp Blanding or ·that accused diq not 
in tact report to that station as directed. The entry in· Exhibit c.,.. 
sulmitted at Camp Wolters., to the effect that.on June 25., 1942, accused· 
was restricted to Camp Wolters, after absence 'Without :leave., wa.s not 
competent evidence that he did not report to Camp Blanding aa. directed,· 
or that he absented ,himseli' on June 19.," 1942, while en route to that. 
station. 

. 
· In the a.bsenoe ot any other and competent evidence., the record . 

ot trial tails to establish bY competent evidence the initial. absences 
of-accused while en route to join on July 5. and on June 19.,. 1942., a.s 
alleged. The evidence is, accordingly, legally insufficient to sustain· 
the findii:iga of guilty or-the original ·Charge ai;id Specification there-

. under:, and ot Specification 2., Charge III · · · 

5_. In Speoiticatiori 1., ·.Additional Charge I, it is alleged in 
substance that accused, ·at qamp Wolters- Texas., on or about June 15.,. 
1942., 'ldll.i'ully disobeyed the lawful 00D111and ot Lieutenant E. R. . 
Hilton tor eport without delay to his organization at C8lll.p Blanding, 
Florida. It is substantially alleged in·Specitication 2 of Additional 
Charge I that accused., at -Camp Wolters., Texas, on or a.bout July 1., 
1942., willfully disobeyed the_ lawful CClllllland of IJ.eutena.nt T. II. Kern 
tor eport without delay to ·.his organization at Camp Blanding., Florida. 
Two typed orders dated June 15., and July l., 1942., purportedly signed 
at Camp Wolters by Lieutenants Hilton and Kern., respectively., addressed 
to accused, ordering him to report without delay to his organization at 
Camp Blanding., Florida.., were admitted in evidence. Oo. the face of each 

· order is the purported signature· or the officer e.nd of accused. acknowledg­
ing its receipt. The defense stated that it had no objection to the intro-
·duction in evidence of the orders (R. 15; :&ts. D, E). No evidence was · 
introduced as to the genuineness ot the signatures ot Lieutenants llilton 
and Kern., or of accused• .Aside from the fact that ea.oh order bears the 
purported signature of accused. there was no ·proof th.at he actually re­
ceived such order$,(R. 16-17). 

Assuming, but not deciding. that the statement by the defense 
that it did not object to the introduction in evidence of the two typed 
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orders constitut~d a waiver of .proof of the .ge~inenesa. o£ 1;he sign.e.­
tures of Lieutenants .Hilton and Kern.and of the accused thereon (par. 
116.b, M.C.M., 1928, P• '120), there is no proof that aoouaed .fa.iled to 
report at Camp Blanding as. directe_d. · Consequently, the evidence was · 
legally ineuf.ficient to support the findings of guilty of .a,.dditional 
Charge _I and. of Specifications 1 and 2 thereunder4 · 

. 6. · The maximum t.uthorized punishment ·for the oi'fejnse of which ~p­
proval of the findings of guilty is_ recommended (absende .without leave. 
for a pa riod of more than 60 ·days), is dishonorable discharge, .forfeiture . 
of all pay and all owe.noes due or to become due, and confinement at· hard 
laboz: for six months (M.C .M., 1~28, par~ 104~) •. 

· · 7. For the ree.sons stated, the Board of Review holds that the 
record of trial is legally insufficient to support the findings of 
guilty of the original Charge. and Specification thereunder, ·of ,Addi­
tional Charge I and or Specifications l. and 2 thereunder, and of· 
Specii'ication 2, Additional Charge I~I; legally.sufficient to support 
the findings of guilty of Specification 1, J.ddi tional Charge III, and 

· of Additional Charge III, and legally sufficient to support only so 
much of the sentence as provides for dishonorable discharge, forfeiture 
of all pay and allowances due or to become due, and confinement at hard 
labor for six months. .J 

- 6 -
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SPJGH IIKCE1¥1tDCM 229562 1st -Ind. ~D&ll',lllt'TMa••...................._, 
War Depar-anent, J.1,..G.o., FEB 1 9 1943 - To the Comr.iand1ng ~~eral, , 
36th IIlf'antry Division, Camp Edwards, Massachusetts. · 

1. In the case of Private J.B. Bangs {38037541), Service.Battery, 
132nd Field Artillery Battalion, I concur in the foregoing holding of 
the Board of Review. I recoI11It.end, for .the reasons therein stated, that 
the fin:lings of guilty of the original Charge and of the Specification 
thereunder, of Additional Charge I and of Specifications 1 and 2 there­
under, and ot Specification 2, Additional Charge III be disapproved; 
that only so much of the sentence as involves dishonorable discharge, 
forfeiture of all pay and allowanc.es due or to become due, and coilf'ine­
ment at hard labor for six months be approved. Thereupon, you will 
have authority to order.the execution of the sentence. 

FEB 22 '43 Al 

·,l -~ 4 
')..; , ,,"'·\

',!.Jt' II 

o,..:.:_p ....... H.EO 
W/.4. OE,..ARTMENT 
SERVICt:~, OF (IUl'PLV 

.,_ ,:•. ·.~. 0. 
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'\UR DEPARTL!ENT 
. Services of' Supply 

In the Office of.The Judge· Advocate General 
Washington., D. c. 

SPJGH 
CM 229636 

UN IT E·D S.TATES· ) CAMP ROBERTS, CALIFORNIA 
) 

v. 

Private FLOYD ,A.. FAP..RIS 

) 
·) 
) 

Trial by G.C.M." convened at 
Camp Roberts, California, 
December 2 and 4, 1942. · 

{19062427)., Corps of 
Milltary Police, Service 
Command Unit 1928, Camp 

) 
) 
) 

Dishonorable discharge and 
confinement for ten (10) 
years. Discipliria.ry 

Roberts, California. ) Barracks. 

HOLDING by the BOA.RD OF REVmT 
HILL, LYON and SARGENT, Judge Advocates· 

l. The record ot trial in the oe.se of the soldier. named· above 
has been examined by the Board cif Review. 

2. · Accused was .tried upon the following Charges· and Specifica-
tions: · 

CHARGE I: Violation of the 68th .Articl, of War. 

Specification, In that Private Floyd A. Fe.rris;'Corps 
of Military Police., SCU 19?8, did., at San lliguel, 
California., on or ,about September 9., 1942.,. des_ert 
the service of the United States., and did remain 
absent in desertion until he was apprehended at 
Wickenburg, Arizona, on or about September 19., 
1942. · 

CHARGE Ila Violation of the 73rd .Article of War. 

Specification, In that Private Floyd A. Farris, Corps 
of Military Police., Service Coll'llll8:!ld Unit 1928., 
did, at San Miguel, California, on or al>out 
September 9, 1942, without proper authority., re­
lease Private S. E. Thompson, 87th Infantry 
Training Battalion, Camp Roberts, California, 



(206) 

Friva:t?,e Wilburn L.- Henry, 77th. Infantry Train-
. ing Battalion, Cemp Roberts, California, and 
General.Prisoner Louie F. '.Nalls, Ce.mp Roberts, 
C&litorn:.t.a, prisoners duly committed to his · 
charg~~i · · 

CH.ARGE·IIIa Vlola.tion of the 84th Article of war. 

Speoi.tica.t:iona In that Private ·Floyd A. Farris, Corps 
· ot }41i1te.ry .Police, Service Command Unit :1928, 

di9-. on or a.bout September ·9, 1942,. at or near , 
San Pedro, California, wrongfully dispose of by 
abandoniDg the same, a 'Winchester 12 gauge shot­
gun, Serial Number 96ll5o, of .the vdue of a.bout 
$49.16, issued for use .in the military service 
of the United States. 

CHA.RGE IV, Violation of the. 96th J,r~icle of War. 

Specification ls In.that Private Floyd A. Farris, 
Corps of Military Police, Service Command Unit 
1928, did, in conjunction with Private s •. E. 
Thompson, 87th Infantry Training Battalion, : 
Camp Roberts, c·alifornia, Private Wilburn L•. 
Henry, 77th Infantry Training Batte.lion, Camp. 
Rober.ts, California., and General Prisoner Louie 
F. Nalls, at or near San.:t!iguel, California,· on 

·or about September 9, 1~42, without proper 
authority, wro~i'ully take and use, one Ford . 
six-cylinder ii ton truck USA Number W-344835, .. 
of a value of more than $50.00, property of the 
United.States furnished and intended for the 
military service thereof, with i:ntent to 
temporarily convert the same to his own use 
and benefit. 

t9~cit'ication 2 a (Finding of guilty disapproved by 
reviewiDg autho~ity). 

Specification :Sa In that Private Floyd A. Farris, 
Corps· of Military Police, Service Command Unit 
1928, 

0 

did, in conjunction with Private S. E. 

- 2 .. 
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Thompson, 87th Infantry Training Ba.ttal.ioh, 
Camp Roberts, California., Private m.ibW"n t. 
Henry, 77th Infantry Training.Battalion, Camp 
Roberts, California, and General Prisoner Louie 
F • Nalls, Camp Roberts, . Ca.lifor.nia, . a.t or near 
San Miguel, California, on or a.bout September 
9, 1942, commit an assault upon Private. G. P. · 
iifontoya by poi'nting a loaded gun at·the said 
Private G. P. Montoya. 

He pleaded not guilty to and was found guilty of all Charges and Speci­
fications. He was sentenced to di~honorable discharge, forfeiture of 
all pcy·and allowances due or to become due, and oonfineme?lt at hard 
labor for ten years. ~he reviewing authority'disa.pproved the finding 
of guilty of S~ecification 2 of Charge rv, approved the sentence, des­
ignated the. United States Disciplinary Barracks, Fort Leavenworth, 
Kansas, as the place of confinement, and forwarded ·the record of trial 

- tor action under Article of' War 5~. · 

3. The evidence is legally sufficient to support the findings of 
guilty of Chat'ge I and of the Specification thereunder. 

4. The only question requiring consideration is whether the evidence 
is legally sufficient to support the findings of i;uilty of Charges II, 
III, and of the Specification under.each, of Specifications land 3• 
Charge rv, and of Charge rv. · 

The evidence for th& prosecution, in .pertinent part, shows 
that on September 9, 1942, at Camp Roberts, California, accused was 

. -detailed as .a .prisoner guard and had in his charge a. work party of three 
prisoners, Private S. E. Thompson, Private Wilburn I,. Henry, and General 
Prisoner Louie F. Nalls. The prisoners ware to pick up·trash in certain 
areas, and the Government truck described in Specification 1, Charge rv, 
was assi9led for this purpose.· The shotgun described in the Specifica­
ti6n, Charge III,.and three rounds or 8lllillunition were issued on that day 
to accused for the purpose of guarding _the prisoners. Accused, ~he three 
prisoners, and the driver of the truck, Private G. P. Montoya, drove from 
Ca.mp Roberts to San Miguel, California, to empty the 1truck. 'While the 
truck was beinG unloaded.by the prisoners, Montoya sat in the driver's 
seat and accused was with the three prisoners. Suddenly, Montoya heard 
the command, "Uovel All right, driver~" He looked up and saw the 
prisoner Henry pointing a shotgun at h1111. Montoya. stated that the gun 
introduced in evidence (which gun had bean issued to the accused), 
"looks like" the gun which was held by Henry. After hlontoya told Henry 
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· .that he· was the clr~ver, and therefore responsible for the truck, Montoya 
W$.S ordered.to get· out, and did.so. Henry r0!Jl.6ved the key from the 
ignit1on. Montoya. then o'.)eyed an order to i;et in the rear of tb.e i;.ruck. 
:Montoya found accused already in the rear of the truck, without his_gun• 

. One of the- prbo1+ers, with the gun in his porsess:i.on, climbed .in rith 
them, and ordered Montoya end "1,ccused to •sit down. Keep qulet". The 
other two-prisoners were in the front se.at.. The _truck was then .driven 
a.bout a mile and stopped. The prisoner who was drivine said, "Let_ the 
truck driver off". Xhe. prisoner in the rear urdered Montoya to get out. 
He did so. · .A.oou~ed then said, "How a.bout me off?" The prisoner in the 
,-ear or the truck Q.rdered accused to remain, and ;the "truck was driven 
awa1 ·(R•. 15-31; 63 )~: · 

On Septem,ber 19, 1942, accused and the three prisoners were, 
·at Phoenix, J.riz;ona, turned over by the U'nited States marshal to 
Sergeant Freder_ick F. Brady, Corps ·or hlilitary Police. Sergeant Brady 
later found the Government truck at Shall.don, California, with a web 
belt and·a. pair of fatigue ti·ousers in it. Following directions given 
by Henry, he found the shotgun which had been issued to accused, to­
gether with a box of shotgun shells, in a dump·six miles west ~f San 
Pedro, California (R. 33, 37-39, 44, 46). 

After the accused was warned by Serieant Brady that he could 
remain silent and that any statement he made could be used against him, 
the accused stated to Sergeant Brady that one of the three ~risoners 
had taken his gun, and that another had driven the truck down the road 
to a place where.the driver of the truck was ordered to get out. Ac­
cused was ordered to remain in the truck which was later abendoned at 
Shandon. Accused had discarded his belt and tie in order that he 
would not be identified as a soldier. At Shandon, a Ford pick-up truck 
was taken. At Blackwell's Corner, California, two of the prisoners 
stole some gasoline while accused remained·in the truck. Accused and 
the three prisoners drove to Glendale, then to San Pedro, and then back 
to Glendaie. From there they went to San Bernardino, Big Bear Lake, 
Blythe, and to Wickenburg, Arizona, where they were arrested. Ai'ter 
abandoning the Ford pick-up truck, a. Ford coupe and Dodge ·sedan were 
taken. The men took turns driving the cars. The cars were later 
found by Brady and identified by accused, who told Brady that he had 
sold a. spare tire and a radio taken from one- or more of the oars (R. 
34-36, 40-41, 49-53). 

5. For the defense, the accused, in pertinent part, testifi~d 
that "We hadn't planned -- that is, before this time -- on taking off''· 
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w·lhen he a.nd Montoya were in the rear of the truck,.. accused "was un­
decided there, but I figured that things .had sts.rted arid if.I came 
back at that time,. why, I v.uulLd just have to serve these other boys'
time" (R~ 66). . 

. 6.. There is no o ompetent proof that accused· released, without 
authority, the three prisoners at San lliguel as alleged in the Specifi­
cation, Char_ge II, or ~hat he wrongfully di-eposed of the shotgun ,at 
San P~dro' as alleged in the Specification, Charge III•. ~imilarly, it 
was not established by competent.evidence·that accused~ in conjunction 
with the three prisoners, l'll'ongfully took and used; without proper 
authority, the Government vehicle described, or that in conjunction 
~~th them he committed the alleged assault on Private Montoya (Specs. 
land 3, Charge IV). The testimony of Private Montoya does not reveal 
how the gun le£~ the possession of the accused. It was Private Henry 
who actually pointed the gun at Montoya and ordered him to get into 
the rear of the truck, where he.found accused•. Both Montoya and a~­
cused were told to sit sti:U. and be quiet by another prisoner who 
acted as their guard. When-Montoya was.. ordered to leave the truck, 
accused asked if he could get off, and was told to remain. There was 
nothing in 1iontoya's testimony to indicate that accused had willingly 
participated.in this occurrence, or ~hat he had entered any conspiracy 
'\';ith Henry, Thompson, or Nalls. In fact, the testimony of the driver 
would tend to show that accused was, in fact, e.n unwilling victim. 

During the ten days that followed, accused end ·the three 
prisoners drove a considerable distance. They took turns driving 
oars which were stolen en route, and were finally app- ehended at 
Wickenburg, Arizona. Accused sold a tire and a radio taken from one 
or more of the·cars. The evidence does not show who actually·stole 
the cars, whether accused was, during this time, still under the 
control of the prisoners, or whether he was, in.fact, subsequently 
released from such control and voluntarily participated in the events 
which occur1·ed. Further, the identity of the pe1·son who disposed or 
the gun near San Pedro, and the circumstances surrounding such dis­
posal were not established. The evi.dence as to. events occurring after 
Montoya lef't the truck was not sufficient to prove that accused; in 
conjunction with the three prisoners, wrongfully took the Government 
truck involved, or assaulted Montoya. The evidence was also insuf­
ficient to establish the· release, without proper authority. of the 
prisoners at. sen Miguel by accused,. or his wrongful disposal of the 
shotgun at San Pedro. 

7. For the reasons stated, the Board of Review holds that the 
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record of trial is ·legally insuf'ffcient to support the findings of 
guilty of the Specitication, Charge II, a.nd of Charge II. of the Speci­
fication, Charge III, and of .Charge III, of Specifications land 3, ... 
Cha.rge IV, and of Charge IVJ legally sufficient to support the findings 
of guilty of Charge I and o£ the Specification thereunder, and,legn.lly. 
au.fi'ioient to support the sentence. · 

SPJGH 
CK 229635 1st Ind. 

War Department. J.A.G.O., JAW 2 7 1943 - To the Commanding 
General, Camp Roberts, California. 

I. In the case of Private Floyd·A. Farris (19062427), Corps of 
Military Police, Service Command Vnit 1928, Camp Roberts, California, 
I concur in the. foregoing holding· of the Boa,rd of Review. I recommend, 
for the reasons stated, that the findings of guilty of the Specification, 
Charge II, ·and of Charge II, of ~e Specification, Charge III, and of. 
-Charge III, of. Specifications ·1 and 3, Charge IV, and of Charce IV, be 
disapproved. Thereupon, you will have authority to order the execution 
of the sentence. 

2. *'1en copies of the published order i~ this case are forwarded 
, , \~.this office they should be accompanied by the foregoing' holding and 

~8 4J t\lls indorsement•. For convenience of reference and to facilitate at­
taching copies of the published order to the record in this case, p,lease 
place the file number of the record in brackets at the end of the ,... 

'•.,.~lishe d order, as follO?rs & 

,~ ~ { 2?9635). ~ C!. . ~ 
I ./~/ 4 - o-~:-

•' .., . tzyron C. Cramer, 
•. ··'c, ,.. l.'f j I"!~ l

--~---""/ .iua or ...,..,nera , 
~1t·U The Judge Advocate General • 
. -~. t-.r 

.,_,, &,.-..,.,_.. 
<t,O, -,6 -



WAR DEPAR~..mNT 
Services of Supply 

In the Office of The Judge ..Advocate General 
Washington. D. c • 

.f.PJGR 
CM 229638 FEB 171943 

UNITED STATE'S ) PUERTO RICAN DEPARTMENT 
) 

v•. Trial by G.C.M., convened at ~ A.P.O. 845, c/o Postmaster, 
Priva.te JAMES V. KEHOE ) New York, New York, November 
(32201224:), Compaey A,· ) 25, 1942. Dishonorable dis­
806th Engineer Battalion. ) charge and conf'i?l8Dl.ent tor 

) life. Penitentiary. 

REVIEW by the BOARD CF REVIEW 
HILL, LYON and SARGEN!, Judge Advocates 

1. The Board or Review has examined the record of trial in the 
case of the'soldier named above. 

2. Accused was tried upon the following Charges and Specifi­
cations a 

CHARGE Ia V1olation ot the 92nd Article of war. · 

Specification: In that Ptj.va.te James v. Kehoe, Comp~ 
A, 806th Engineer Battalion, Borinquen Field, 
Puerto Rico, did, at Borinquen Field, Puerto Rico, 
on or about August 2, 1942, with malice a.forethought, 
willfully, deliberately, feloniously, unlawfully 8.l'.ld 
with premeditation kill one Sergeant Donald I. Fields, 
Company A, 806th .Eogineer Battalion, a human being by 
shooting him with a rifle. 

Cl:{A.RGE Ila Violation or the 93rd Article of lt\r. 

Specification, In that Private James v. Kehoe, Company 
A, 806th Engineer Battalion, Borinquen Field, 
Puerto Rico, did, at Borinquen Field, Puerto Rico, 
on or about August 2, 1942, with intent to commit 
a felony, vii:, murder, commit an assault upon 1st 
sergeant Peroival R. Mc:Murtry, Comp~ .A., 806th 
Engineer Battalion, by willfully and feloniously 
shooting at him with a dangerous weapon, to wit, 
a rifle. 

http:Ptj.va.te
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He pleaded not zuilty to and was found guilty of both Charges and Speci­
ficatious. He was sentenced, all the members of·the court present con­
curring, to be dishonorably discharged the service, to forfeit all pay 
and allowances due or to become due, and. to be confined at hard labor 
for the teno. of his natural life. The reviewing authority approved the 
sentence, designated the United States. Penitentiary, .Atlanta, Georpa, 
u the place of confinement, and forwarded the record of' trial for action 
under Article o£ \Jar 50!. 

3. The evidence far the prosecution shows that at about 5 p.m., August 
2, 1942, accused entered his barracks, obtaiDed his cartridge belt and am­
munition from his looker, ll,lld took a rifle from the rack. He said that 
•he was going out to aee if these things would pop• • .Accused inserted a 
clip 'of bullets in the magazine of the rifle. Sergeru:xt Peroiva.l R. 
MoMurtry, then 'first sergeant of the compaey of accused, was immediately 
sunmoned. ,llen Sergeant McMurtry appeared, accused h.a.d a Garand Jll .30 
caliber rine in one hand and a clip in the other. McMurtry asked ac-
cused what he was doing. Accused said he was going to load his rifle 
and £ire it •. Mc:Murtry told him that it was not a good idea, that he 
might get in trouble, and bothlr:IcMurtry and accused then sat on a bunk. 
Accu'led said •he was rotting away down here and wanted to get out. and 
fight". M<S:Murtry told accused •1t wasn't our fault he. was dom here, 
and there were others just ·like him~ That seemed to quiet him down". 
McMurtry walked toward the opposite end of the barracks. .APcused then 
aimed the gun down the aisle in the direction of MoMurtry and pulled the 
bolt. His finger was on the trigger. McMurtry noticed that 9Everybody 
we.s moving around on their beds", turned, and saw aooused pointing the 
gun in his general direction. McMurtry returned and asked aoouse,d if' 
he was aiming the gun at him. Accused replied that "he was just getting 
the £eel of the rifle". ·McMurtry then started to leave, and.saw a.nother 
soldier jump up and dive under a bed. Thinking that "something might 
ha.ppen". McLiurtry jumped behind a toot looker. Accused £ired and 
Sergeant Fields, who was at the opposite end of the barracks, shouted 
and tell to the floor. .APoused then laid the gun on a bunk a.Dd went 
toward Sergeant Fields. A soldier pi<:ked up an empty .30 caliber shell 
which was ejected when the gun was fired (R. 7-10, 16-18, 21"'22, 24-27, 
29-31 ). 

Upon he a.ring a shot, Maj or Frederiok B. Hall , Jr. , 806th En­
gineer Battalion, entered the barracks. ,Accused told Major Ha.11 1 that 
he had shot Sergeru:xt Fields. He stated that his aim was poor, that 
he did not mean to shoot Fields, but had intended to shoot the first 
sergeant. Accused then reb.lrned to his bunk, seized his gun and said 
that he was going to kill everyone in the barracks. Oae soldier eeized 
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accused as he attempted to load the gun, and another took the gun from 
accused, who dropped a clip of bullets. ~cused "was carrying on.a. 
string of invective agaiDOt Sergeant Mclfurtry and his position in 
general. He didn't care what they done ·with him as long as he got that 
'son-oi'-a-bitch' or SC111ething". .Aocused was then taken to the guard-· 
house. He stJ.ouggled a. 11ttle, .but otherwise offered no resistance. 
On the way to the guardhouse, accused said he "was sorry that he got 
the wrong guy• (R. 32, 34, 36, 38-42). 

On .A.ugust 8, 1942, Sergeant Fields died because of' the gun­
ahot wown illtlicted by accused (R. 46-47). 

The evidence as to izrtoxica.tion of accused was conflicting• 
.&.ocuaed had a wild look on his face when he entered the barracks, but 
he did not stagger. A witness who saw .accused talking with Mc:Murtry 
observed nothing unusual about accused, :who then acted a.s a normal 
person. Sergeant McMurtry thought accused had been drinking, and he 
se~d to be fumbling w1. th the gun. .A.caused, however, talked to 
McJ.!Urtry in a natural tone of voice, and appeared to understand what 
UcMUrtry told him. .Another witness, who ·did not smell ·any liquor on 
the breath of accused, thought ih.at he wae "pretty well i'ull". Other 
wit:oesses to the occurrence testitied that accused _did not ·act· a.a if 
he was aober, and tha.t he had been drinking ca. 11, 19, 23-24, 27-29, 
35). 

A soldier who took accused to the guardhouse in a command 
car, did not smell any liquor on hia breath. Accused •1ooked all 
right•, but the witneaa would not ·say that he was sober. When ac­
cused informed )(ajar Hall the. t he had shot Sergeant Fields, his m.m1.er 
was incoherent and restless. His eyes were wild looking a.IJ4 blood-

. shot, and he wa.s highly excited. Major Hall believed that accused was, 
to a certain extent, under the illtluence of liquor. Captain John 
.Arf'JDIIJ:i, 806th Engineers, lVho accompanied' Major Hall to the barracks, 
testiti•d that accused appeared quite nervous and uneasy and appeared 
as though he were sut.tering from •a. severe ban.govern, but was not.in 
an intoxicated· condition and spoke coherently (R• 39-40, 41, 43•46). 

. . 
\ 

4. For the defense, the evidence shOW"s that a soldier had a. .few 
drinlcs with accused on the morning of August 2nd, and lett him. about 
10 a.m. He aaw accused again on the same ·day between 4 and 4130 p.m •. 
•He had a little more than he had that morning•. The pallce and prison 
sergeant testitied that when accused wu confi:aed a.i'ter the shooting, 
he appeared to be under the influence of' liqu~r (R. 47-49) • 

.Admitted in evidence without objection as an exhibit for the 
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defense wa.s a certificate signed by First Lieutenant p. ~uinones-Chacon, 
Medical Corps, ot his examination oi' accused one and one-half hours after 
the shooting. Lieutenant ~uinones-Chacon died prior to trial. The 
certificate was as follows: 

"STAT ION ROOPITAL 
BORINQUEN FIEID, P. R. 

August 5, 1942 

CERTIFICATE 

"I certify that the time I examined Jemes v. Kehoe, 
of Co. A, 806th Engrs., Sunday August 2, 1942 on or about 
6130 P.M., he wa.s suffering from aoute alcoholism, moder­
ately severe. That his pupils were 4 mm. in di8Jlleter 
reacted to light and accommodation, his knee and ankle 
reflexes were active and equal, gag reflex was sluggish, 
coordina.tion test were carried with moderate difficulty. 
Romberg test was positive, his breath had whiskey odor, 
was talkative, aggressive, increased psychomotor activity, 
sense of superiority, disdain to his life, no sense of 
perspective as to his present situation, disoriented as 
to time but not as to person or place." (R. 50; Def. Ex. 
2.) 

The report oi' the proceedings by a board of medice.l officers who exe.mined 
accused under the provisions of paragraph lb, Army Regulations 600-500, 
November 20, 1939, was admitted in evidence-as an exhibit for the defense, 
over the objection of the prosecution. The board, in making its findings, 
considered the certificate o:t' Lieutenant Quinones-Cha.con, together with 
a clinical record pertaimng to accused while he wa.s for three weeks under 
observation at a hospital subsequent to the shooting, and also the Charges 
and allied papers. In addition. the board considered a communication from 
the Acting Director, Psychiatric Division, Bellevue Hospital,New York City, 
New York. This communication disclosed that accused was admitted to this 
hospital August 18, 1940, as the result of being hit on the mad with a 
baseball bat duriIJg a beer house brawl. He was discharged August 20, 1940. 
The following diagnosis was there ma.des ttwithout Psychosis - Acute 
Alcoholism. 000.332 no surgical disease". The board of officers found 
that accused was mentally irresponsible at the time he shot Sergeant 
Fields, and that his mental irresponsibility was brought about by acute 
alcoholism mich resulted from his OVIU misconduct. The board further 
£ound accused mentally responsible at the time of the repor,. The report 
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of the board was approved by tm oomman::li.D& geDeral (R. 51-54; Def. 
Exa. 3, 4, 5). 

Captai:b. Isadore Spinka, Medical Corps, head of the psychiatric 
service, Station Hospital, .San Jual:l, Puerto Rico, a. member of the board 
o.f' officers, testified that accused was placed in the mental ward of 
the hospital and observed for a period of about three weeks. Captain 
Spilllal. 1\lrther. testified that the blow on the·head received by ~ccused 
~bout ·.1ugust 18, 1940, might ha.ve affected his future behavior, in tha.t 
he might have become more susceptible to the influence !of alcohol, but 
on the other hand it was possible that the blow might not ha.ve so e.t­
.f'ected the accused. Captain Spillk:a was of the opinion tha.t the blow 
did ha.ve such an effect and that the blo,r plus the use o.f' aloohol con­
tributed directly to the commission of the act. The fact that accused 
might ha.ve beoC1Be more suaoeptibl• to the etfects of alcohol would 
have no influence w1th respect to a declaration by the boa.rd that ac­
cused was sane or i:os ane. · During the time accused was at the hospital 
he wu mentally sound. No mental disease was found, and accused was 
considered normally responsible and •f.l19, when sober. No criminal 
tendencies were observed (R. 51, 53-54, 56-59). 

Captain Spinka testified that the finding of the board ox· 
medical officers to the effect that accused was mentally irresponsible 
at the time of the shooting. was based in great measure upon the 
certificate of Lieutenant {Uinones-Chacon (R. 561 Def. Blee 2). 

Captain Charles E. Work, Medical Corps, a witness f'1Z" the 
prosecution in rebuttal, testified in substance that a diagnosis that 
accused was mentally irresponsible at the time of the shooting. could 
not be made from an examination alone of the oertif'ioate of Lieutenant 
Quinoms-Chacon. Captain Work based his opinion on the ta.ct that the 
conditions under which the examination took_ place were not shown in 
the certificate, aild the reaction.a of various individual• to the testa 
given would vary (R. 62-63). 

s. The evidence plainly shows the commission by accused o:t' the 
offenses of murder and of assault with intent to commit murder. Ac­
cused twice deliberately aimed the rifle in the direction of Sergeant 
McMUrtry. He admitted.to Major Hall that he shot Sergeant Fields. 
APouaed also. stated that he did not mean to shoot Sergeant Fields, 
that his aim was poor, aDd tha.t he had intended to shoot the firat 
sergeant. Sergeant Mclillrtry, lvho had bee:ii talking with accused im­
mediately before the incident, was the first sergeant of the oompa.ey­
of aocuaed. ,Ai'ter the shooting, aoousecl t&was car,:-ying on & string 
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of invective against Sergeant McMurtry and his position in general. He 
didn't care what they.done with him as long as he got th.at 'son-of-a.­
bitch' or something". on the way to the guardhouse accused· said he 
"was sorry he got the wrong guy". It was clearly established by the 
evidence that accused fully intended to shoot McMurtry; but that he 
killed Fields by mistake. 'J;he ,fact that the bullet missed McMurtry 
and hit Fields does not provide a defense as to the existence of 
malice aforethought on the part of accused as to Fields. That fact 
does not alter the character of the offense or assault with intent to 
murder Mc~try (Pe.rs. 148a, 1491, M.C.M., 1928, PP• 163-164, 178). 
A,oouaed.was. not acting in self-defense, nor l'/&S there 8.Dy evidence of' 
provocation. 

The_ defense contended, in effect, that accused was too drunk: 
to entertain the specific intent required with reference to the offenses 
alleged (Pars. 126, 1491, M.C.M., 1928, PP• 135, 179). Although the 
actiom. am appearance of accused would indicate that he had been drink­
ing 8lld was possibly, to some extent~ under the influence of liquor, it 
was established in evidence that immediately before the _incident accused 
spoke coherently, in a normal tone of voice, a%ld. understood what was 
said to him. No odor of alcohol was observed, and he did not stagger. 
The oourt was i'ully warranted in determining, as shcwm by its findings 
ot guilty, that accused was capable of entertaining the specific in­
tent required. 

6. The charge sheet shows that accused is 24 years of' age. He 
wa.s inducted January 13, 1942~ 

7. The court was legally oonstituted. No errors injuriously 
affecting the substantial rights of accused were committed during the 
trial. The Board or Review is of' the opinion that the record of trial 
is legally sufficient to support the.findings of guilty and the sentence. 
Com'illelllent in a penitentiary is authorized for the offenses of murder 
and of assault with intent. to commit murder, recognized as offenses of 
a cbl.l nature and so punishable by penitentiary confinement for more than 
one year, by sections 454 and 455, respectively, Title 18, United States 
Code. 

Judge Advocate. 

, Judge Advocate. 
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WAR DEPARTMENT (217)Services or Supply 
In the Office o:r The Judge Advocate General. 

Washington, D. c. 
SPJGK 
CK 229652 

UNITED STATES 

v. 

Private Oscar Brown (.38052394), 
Company A, 7.3.3rd Military Police 
Battalion. 

FEB 2 1943 

SOUTHERN LA.ND FRONTIER SECTOR, 
WESTERN DEFENSE COLJMAND. 

'?rial by G.c.M. Convened at Papa.go 
Park, December 7, 1942. Dishonorable 
discharge and confinement lor twent1 
(20) years. Disciplinary Barracks. 

REVIEW BY THE BOARD OF REVIEW 
HOOVER, COPP and ANDREWS, Judge Advocates. 

l. 'fhe Board ot Review has exarn1oed the record of trial in the 
case o:t the soldier named above. 

2. The accueed was tried upon the toll.owing Charges and Specitic&tionu 

CHARGE Ia Violation or the 64th Article ot War. 

Speciticationt In that Private Oscar (mil) Brown, ComJ)8ll1' A, 73.3rd 
Jlilltary Police Battalion, did at Camp Sibert, Nevada, on qr 

. about June 1.3, 1942, lift up a weapon to witt A. Toinpeon Sub­
Machine Gun, against 1st Lt. George F. Moore,. his superior 
officer, who was then in the execution of his office. 

CHARGE Ilt Violation of the 9.3rd Article of War.· 

Speciticationa In that Pvt. Oscar (DI) Brown, Company A., 733rd 
Military Police Battalion did, at Camp Sibert, Nevada, on or 
dxmt June l.3, 1942, unla11'1"ull1 enter the supp~ room or C"omp&ny" A, 
7.3.3rd Military Police Battalion, Camp Sibert, Nevad& with intent 
to commit a criminal offense, to witt Misappropriation of 
Government Property•· 

He pleaded not guilty to Charge I and its Specification, and guilty to 
Charge II and ite Specification. Re was foUDd guilty or the Charges aDd 
Specifications. No evidence of p:revioue convictions was introduced. 
Be was sentenced to be dishonorably discharged the service, to forfeit all. 
pay alld allowancee due or to become due and to be confined ~t hard labor 
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£or twenty (20) years. The reviewing authority approved the sentence, 
designated The United States Disciplinary Barracks, Fort Leavenworth, 
Kansas, as the place o! confinement and forwarded the record ror action 
under Article or War 50!. 

3. The evidence shows that at about 11:-50 p.m., June 12, 1942, at 
Camp Sibert, Nevada (R. 25), accused, who had been <rinking (R. 28, 12, 17, .35), 
and had the odor or liquor on his breath (R. 28, 1.3, .35), seemed a little 
drunk (R. 28), but was not staggering (R. 28), went alone to the Supply 
Room of Company "A~, 733rd Military Police Battalion (R. 25), in which at 
that time were stored, among other items, in an unlocked gun rack (R. 29), 
&Thompson sub-machine gun, caliber .45, property or the Uni~ed States 
furnished and intended for the military service (e;x. A ) , or the value or 
$2.'.30.94 (Ex. B ), and, in an unlocked amunition box amunition £or the same 
(R. 29, 37). Accused, without permission or anyone lR. 26), opened the 
unlocked door to the supply room, entered, turned on the lights (R. 25, _ 
26) and encountered Corporal Otis o. Green, then Charge or Quarters for 
Company A, 7.3.3rd Military Police Battalion, who was lying down therein 
but was not asleep (R. 28). Accused was carrying a shot gun (R. 26). -
Corporal Green testii'ied that accused pointed the gun at him (R. 28) and 

"He (accused) just told me to sit down if I knew what was good 
tor me. (R. 28) ***told me he wanted some amunitiqn and I 
told him there wasn't any in there and he said it was, and I 
got up and tried--asked him what was wrong with him and he said, 
'Well, I just want 1some amunitiont, and he looked all around 
until he !ound--he found some, some for the sub-machine gun, 
and he got the sub-machine gun and he went on out. (R•. 25, 26) 
Accused said*** •somebody had been messing with him*** 
he had been tired or people messing with him. 1" (R. 30) 

Accused without authority took the Thompson sub-machine gun from the rack 
and some atnunition from the box (R. 27, .34) 1 loaded the machine gun, left 
the supply room with the loaded gun (R. 29J, and left his shot gun near 
the front door of the room (R. 29, 30). Corporal Green immediately (R• .37) 
notified the guard house of the theft (R. 30, 31) and between 11130 p.m. 
and 12100 p;.m., talked on the telephone to the Corporal or the Guard (R. 32, 
44), who communicated with the Sergeant of the Guard. The Sergeant of the 

1A1Guard •got a squad or men and went down there on his way down to Company" 
(R. 44) • 

First Lieutenant George F. Moore, 7.3.3rd Military Police Battalion, 
acting officer or the day on the night or June 12-1.3, 1942, at Camp Sibert 
(R. 9), engaged in a tour or inspection or the: posts {R. 40). He had not 
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been informed that accueed had stolen the sub-machine gun and ammunition 
or "there had been a riot call from 'A' Company." (R. YJ, .40) In the 
course of this tour he parked his "jeep" across the street !'rom the guard­
house (R. 9, 18) where \he area was well illuminated by' a street light 
(R~ 18) and talked to the sentry, wli.ose post was around the hospital 
(R. 9, .40). At about l • .30 a.m., June 1.3, h• observed accused sitting on 
the seat o~ the "jeep" beside his driver (R. 10). Lieutenant Moore 
testii'ied: 

"He didn't have a cap on; he didn't have a blouse on. I 
stepped up to the 1jeep1 and saw that he had a Thompson 
machine against the side of the driver. I asked him what 
he was going to do. He says, 'I am going out to m:r poet­
no, I am going to Las Vegas.' I said to him, I said, 'You 
are not going any place. 1 When I said that, he jumped 
out of the 1jeep1 ~ threw-turned the Thompson machine gun, 
which was the gun he had, on me, and star~ed backing away. As 
he started backing away, the gun moved a-,ay so he wasn't 
pointing it directly at me. I said to him, I said, 'Wait 
a: minute, eoldier, I want to talk to you1 , and when I did 
he threw the gun back on me and started backing away toward 
the corner of the hospital. I kept walking toward him slowly. 
I said again, 1Wait a minute, soldier, I want to talk to you' 
and he just kept the gun back and forth like that (indicat1.ngJ, 
kept backing away so I told him to halt. He didn't do it and 
he got around the corner of the hospital and stood there !Qr 
about a minute, I would.judge, not any longer, with the gun 
kind or throwing it back and forth and then disappeared into 
the darkness." (R. 10) 

.Accused was. about two feet from the witness when spoken to (R. 10) and 
should readily have recognized him as his superior officer (R. 10, 16). 
He held the sub-machine gun in an alert J'OSition (R. ll, 12, 17), said 
nothing while pointing it (R. ll) and did not turn his back on Lieutenant 
J4oore (R. 12). Lieutenant Moore testii'ied that accused's act in covering 
him with the gun was not accidental (R. 10, ll), and that "at the outset, 
when he tirst started, he started to turn sideways, but he did not." (R. 12). 
His actions indicated to Lieutenant Moore that he meant to do him actual. 
harm (R. 12). Lieutenant Moore followed accused at a distance of .35 or .40 
teet (R. 12) but, though armed did not attempt to draw his weapon as he had 
no chance to do so (R. 1.3) and he did not know at the time whether the sub­
machine~ was loaded (R. 14). The unarmed driver of the •jeep", from that 
vehicle (R. 1.3), and the Corporal ot the Guard, trom inside the guardhouse 
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saw accused raise his weapon against Lieutenant Moore but did nothing 
(R. 19) • · 

Accused was later found a.sleep in his cwn bunk·in barracks. The 
loaded sub-machine ·gun "was up on the shell at the head or the bed" (R. 34, 36 
It was tC:cen from the shell and given to the Charge or ~uarters (R. 36). 
Accused was awakened and confined in the guardhouse (R. 35). Accused made 
an unS\vorn statenent as follo"Ns: · 

"On or about June 12, 1942, Camp Sibert, Nevada, 
I had been drinking heavily all evening and late in the 
evening about 11,50 P.M. I entered.the supply room or 
Company 1A1 , 733rd Military Police and asked 'Who is there?' 
The person in the supply room replied 1Green1 • I left 
the supply room the second tillle I had with me a shotgun, which 
was unloaded at the ti.me, and a!.'ter entering I laid the 
gun on the counter. I asked the c. Q., Corporal Green, 
ror some arnunition, and he said that .there was none. 
While I was standing there I saw some sub-machine guns 
standing there in the racks and also soce amunition whi°ch 
was under the counte:u. I took one of the sub-machine guns 
and loaded two clips of ammunition for the sub-machine 
gun. At this time the Corporal made no attempt to stop 
me, but merely tried to talk me out of it. No physical 
motion to stop me was made, and no order was given. He 
merely asked me not to no it and said that I shouldn't. 
Then I left the supply room and went to the guard house 
where I saw the o•. D. 1s •peep.'_ When I got to the ·peep' 
I got in beside the driver ana laid the gun across my 
lap. Then I asked the driver to take me to Las Vegas, 
but I did not threaten him or point the gun et him. The 
Officer or the Day then approached the I peep I and Mked 
me. where I was going and I said that I was going back to 
Las Vegas. Then the orricer or the Day called the 
Sergeant or the Guard and I got out or the 'peep' and 
walked away. I was walking away from the Officer or the 
Day with my back to him and at no time did I point the 
gun at him. 

I realize now that I was doing w~ong at the time, 
but as I ~as under the influence or drinks, I hardly 
reel responsible for my actions." (R. 38, 39) · 

-4-
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4. The evidence clearly establishes that at the time and place 
alleged in the Specification· under Charge I the accused did lift a weapon, 
to-wit, a Thompeon_sub-machine gun, against 1st Lieutenant George F. Moore, 
_his superior officer, who was at the time acting officer ot the day, 
engaged in a tourot inspection ot the guard. This was a violation ot the 
64th Article.or War. · · · 

The evidence and pleas or guilty to Charge II and its Specification, 
furnish, clear proof that at the time and place specified accused did 
unlawfully enter the supply room of Company A, 7.3.3rd Military Police. 
Battalion,. by opening a closed door, ·and that he effected the entry wlth 
the inten~ion of committing a criminal offense, to-wit, misappropriation 
ot Government property, the sub-machine gun and ammunition. 

Accused had been drinking but .the court was justified in concluding 
that he was not so drunk as to be unable to entertain the specific 1.tttent . 
involved in his offenses. 

5. The charge sheet shows that accused is 24 years ot age. He entered 
the military service on February 14, 1941. He served tor a· time with the 
25th Intantey. 

6. The court was legally constituted. No errors injuriously affecting 
the substantial rights ot accused were committed during the trial. The 
Board ot Review is ot the opinion that the record of trial is legally 
sufficient to support the findings and sentence. 
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http:Article.or




WAR DEPARTMENT 
Services of Supply 

In the Offic.e of The Judge Advocate General (223)Washington, D. C. 

SPJGH 
CM 229681 

U 1i I T E D S T A T E S 

v. 

Privates WILLIAM BROOKS (36391136), 
JCSEPH F. FRASER ( 31140240), Corporal 
MAURICE E. FULIER (39013188), Privates 
EUGENE HENRY, Jr. (38063310), LEON J. 
HUBBA.RD (37131350), Technician Fifth-

.· Grade AI..PliONZO LOVINGS ( 37131329), 
Privates JAMES W. PEARSON (34099178), 
OI.Di PITTS (M-065198), ROBERT Y. 
QUARLES (~2186181), BEN F. ROBINSON 
( 34099031), JOHN W. WATERS ( 32186658), 
HARVEY WILLIAMS.. Jr. (38179227), and 
Private First Class WILLIE RUFUS 
(37131308 ), all of 608th Ordnance· . 
Company (All). Priva.te CUR.IEY 0 1.biEAL 
(12036581), Nolle Prosequi). . ' 

JAN2S 1943 

) TijIRD SERVICE COlo!W.JID 
) 
) Trial by G.C.M., convened 
) at Camp Pickett, Virginia, 
) November 6, 7, and 9,. 1942. 
) ·As to each, Dishonorable 
) discharge. Confinanent, 
) as to Brooks, Hubbard, 
) Pearson, Pitts, Qlarles, 
) Robinson, Ru.fws, and 
) Willia.ms - five (5) yea.rs;
)· as to Henry - seven (7) 
) yea.rs; as to Fraser and 
) Lovings - eight (8) years; 
) as to Fuller and waters -
) ten (10) years. As to 
) each, Disciplinary Barracks. 
) . 

) 

HOLDING by the BOARD OF REVIEW 
HILL, LYON and SARGENT, Judge Advocates 

nie record ot trial in the case of the soldiers named above 
ha1 been· examined and is held by the Board· ot Review to be legally . 
1uttioient to support the sentenoes. 

http:Willia.ms
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SPJGH 
CM 229681 lat Il:ld. 

war.Department, J.A.G.O., ff.B 2,- 1943 - To the Commanding lle:r:18ra.l, 
Third Service Command, Baltimore, Maryland. 

l. In the case of Privates William Broo]QI (36391136), Joseph F•• 
Fraser (31140240), Car.poral Maurice E. Fuller (39013188). Privates 
Eugene Henry, Jr. (38063310), Leon J. Hubba.rd (37131350), Technician 
Fifth Grade Alphonzo Loving~ (37131329), Privates. Jam.es w. PearRon 

.(34099178), Olin Pitts {3406pl98), Robert M• Quarles (32186181), 
Ben F. Robinson (34099031), John w. Jfa.ters (32186558), Harvey William.a, 
Jr. (~17922.7), and Private First Class Willie Rufus (31131308), all 
of 608th Ordnance Company (ill:), attention is invi:~ed to the foregoing 
holdiilg by the Board of· Review that the record of trial is lega.lly 
sufficient to support the sentences, 'Which holding is hereby approved. 
Under the provisions of Article of War 5.0l you now have authority to 
order the execution of the sentenoes. 

2. In the case of Corporal l{aurice E. Fuller and in the case of 
Private John w. Waters, the driver of the truck, it is reoOlllmended . 
that the sentence of each be ordered executed. 

ln the case of the remai~ accused, Privates William Brooks, 
Joseph F. Fraser, Eugene Henry •.Jr., Leon J. Hubbard, J&mles w. Peareo:n, 
Olin Pitts, Robert M. Quarles, Ben F• Robinson, Harvey W1llia.ma, Jr., 
Private First Class William Rufus, and Technician Fifth Grade Alphonzo 
Lovings, in view of the nature of the offense and in order that each 
may be held in the >,rm.y for possible further military service, it is 
recommended. as to ea.oh, tha.t the execution of that portion of the 

· sentence adjudging dishonorable diaoharge be suspended, and that the 
place of oon:f'inement be· changed from the United States Disciplinary 
Barracks, Fort Leaven-worth, Kansas, to & detention and rehabilitation 
center (Cir. 6, W.D., Jan. 2, 1942). · 

3. When copies of the published order in this case a.re for­
warded to this office they should be accompanied by the foregoing 
holding and this indorsement. For convenience of reference and to 
facilitate attaching copies of the published order to the record in 
this case, ·please place the file number of the record in brackets at 

7 ,::-:;-- ~!. end of the published order, a.s follows, · · · · 
3H3) -t (eif 229681). .. ..,,.,_~. ~:-:~~o 

. 6 · et 

Myron C. Cramer, 
Major General,

4 The Judge Advocate General. 

.., 
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Services 01· ouppJ.y 
In the Office of The Judge ..Advocate General (225) 

Washington~ D. c. 

SPJGN 
CM 229813 F'EB 2 4. J~.f.'3 

UNITED STA.TES ) SOUTHERN LA.ND Fl:WNTIER 
) WESTERN DEFENSE COMMAND 

v •. ) 
) Trial by o.c.M•., convened at 

Private ALBERT C. TURNER ) Papago Park., Phoenix., Arizona., 
(38038709)., Company A., ) December 24., 1942. Dishonor­
?33rd Military Police ) able discharge and confinement 
Battalion. ) for thirty-five (35) years.

) Disciplinary Barracks. 

REvm'/ by the BOARD OF REV!ffi 
C~SON., LIPSCOMB and COWLES, Judge Advocates. 

1. The record of trial in the case of the soldier named above 
has.been examined by the Board of Review• 

. 2. The accused was tried upon the following Charges and Speci­
fications: 

CHARGE I: Violation of the 63rd Article of War. 

Specification: in that Pvt. Albert C. Turner., Co A., 
?3;3rd M.P. Battalion did., at Phoenix., Arizona., 

. on or about September 15., 1942., behave himself 
with disrespect toward 2nd Lt.· L.W. Stiles., 
364th Inf'antry,- his superior officer., by saying 
to him "I'm not going to QO it" "I'm not going 
to talce any orders from a God dam little Second 
Lieutenant" "I'm not going to take orders from 
a little mother fucking Second Lieutenant"., or 
words to that effect. 

CHARGE II: Violation 0£ the 64th Article of War. 

Specification: In that Pvt Albert c. Turner, Co. A., 
?33rd .M.P. Battalion., having received a lawful 
com.and from 2nd Lt L.W. Stiles., 364th Infantry., 
his superior o££icer., to roll his pants down 
and his sleeves and button his collar., did at 
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Phoenix, Arizona, on or about September 15, 1942, 
willfulJ.y disobey the same. 

CHARGE I: (Supplemental) Violation of tti.e 69th Article of War. 

Specification: In that Private Albert Turnsx-, Com-
pany "A", 733rd ·MP Bn., having been dul.Y pfoc:ed 
in confinement in Camp Stocks.de, Pape.go ~ark, 
Phoenix, Arizona, on or about September 19, 1942, 
did, at Papago Park, Phoenix, Arizona on or &bout 
October 22, 1942, escape from said confincri,3nt 
before he was ·set at liberty by proper authority. 

CHARGE II: (Supplemental) Violation of the 58th Article ofVlar. 

Specification: In that Private Albert Tu...""ner, Company 
"Att, 733rd MP Bn• ., did, at Papago Park,Phoenix, 
Arizona on or about October 22, 1942 desert the 
service of the United States and did remain ab-
sent in desertion until he surrendered himself 
at Camp Barkeley, Texas on or about Octo9er 28, · 
1942. 

The accused pleaded not guilty to Charges I and II, a."ld Supplemental 
Charge II, and all Specifications thereunder, and guilty to Supplemental 
Charge I and the Specification thereunder. He was found guilty of all 
Charges and Specifications. Evidence of tvro previous convictions vras 
introduced. He was sentenced to be.dishonorably discharged the service, 
to forfeit all pay and allowances due or to beccme due,· and to ·be con­
fined at hard labor at such place as the reviewing authority may di,;ect 
f'or the term of his natural life. The reviewing authority approved the 
sentence, but reduced the period of confinement to 35 years, designated 
the United States Disciplinary Barracks, Fort Leavenworth, Kansas, as 

· the place of confinement, and forwarded the record of trial for action 
pursuant to Article of i'[ar 5'*· . 

J. The evi.dence for the prosecution shows th.at on the night of 
September 15, 1942, the accusedwas·brought into the military police 
office o.f the. 364th Military Police Detachment at Phoenix, Arizona, 
Ydth his uniform in a very disorderly condition, his pants and sleeves 
rolled up., his shirt unbuttoned and his general appearance showing that 
he had been drinking. Second Lieutenant Lester w. Stiles, the military 
police officer of the 364th Military Police Detachment, 'Who was on duty 
at th.at time., observed·the accused as he was brought into the police 
oi'fice, told him that he was a .avery sorry looking soldier", and asked 
him ii' he were a soldier. The accused replied that he was, and 
Lieutenant Stiles then ordered him to roll down his pants and sleeves 
and to button up his shirt. The accused refused to obey the order, 
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and the order was repeated, but the.accused again refused to obey it• 
.ls the accused was being conducted !rom the office he remarked in a 
loud voice that he was not goi:ng to "take orders from any God-damn 
little 2nd. Lieutenant", ~ "Fuck the white son-of-a-bitch", or "lr'.other 
fucking Second Lieutenant•~ These statements were made in the pr,esence 
o! two military policemen, a woman elevato:r opez:ator, Captain c. M. 
Goodnight., and Polle& Sergeant Wayne Morris. The accused was.described 
as having been drinking but as not being "absolutely drunk" and as not 
being. "the kind o! man we would lock up !or drupkenness". (R. 7-ll, 
13-16) 

· Thereafter on October 21., 1942., the accused was in confinement 
in the regimental stockade of the 364th Infantry, Phoenix, Arizona. ~t 
about 9 :30 p~m. on that date he called the sergeant of the guard and re-· 
quested to be permitted to leave the stockade. He stated to the sergeant 
of the guard that hie name was "Trustee Hall". The sergeant of the guard., 
believing that the accused was a trusty hamed Hall permitted him to leave 
the stockade. The sergeant of the guard ·soon discovered his error when 
Hall returned to the stockade. At the time the accused left the stockade 
he was.dressed in fatigue clothes and did not have an overcoat. The 
evidence shows !urther_.that no. order had been issued releasing the ac­
cused., and that he was lawfully confined on October 21., 1942. 

On October 28.,.1942, the accused sUITendered himself to the 
milltary police in the city ot Abilene., Texas. At the .time of his · . 
su?Tender., the accused was dressed in civilian clothes. (R. 22-23; Ex. C). 

4. The accused elected to remain silent and·. no evidence for the 
defense was presented.· 

s. The Specification, Charge I, alleges that the accused "ff* did, 
at Pboenix, Arizona., on or about September 15, 1942., behave himself with 
disrespect toward 2nd. Lt. L. w. Stiles., *** his superior offlcer6 by 
sqing to him 'I'm not going to do it' 'I'm not going to take an::, orders 
from a God dam little Second Lieutenant• · 'I'm not going to take orders 
from a little mother fucking Second l:..i..eutenant•n. 

The Specification., Charge II, alleges that the accused did 
on the same date as set forth in the above described Specification., · 
wiltul.~ disobey the lawful command of Lieutenant Stiles, his superior 
officer., by refusing to roll his pants and. sleeves down and button up 
his collar. · 

The facts Dhow.that on the date alleged in the above two 
. Speoi!ications, the accused did behave himself with disrespect toward 
Lieutenant Stiles by addressing to him the profane and obscene remarks 
alleged. This same conduct llhioh constituted disrespect to ·Lieutenant 
Stiles was al.80 marked by the wilf'ul. disobedience of the accused to 
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obey the co11111and of Lieutenant Stiles to the accused to roll down bis 
pants arid sleeves and button up his collar. Although the tlf() Speci­
fications allege two distinct and separate offenses, the two offenses 
grew out of one transaction·, and the a:ccused should, therefore, be 
punished only for' the major offense. The major. offense, however, of 
lli.li'ul disobedience proyides in time. of war for a maxl.?m.un penalty of 
death. · 

6. The Specification, Charge I of the SupplElllental Charges, 
alleges that the accused tt*lHt did, at Papago Park,' Phoenix, Arizona, 
on or.a'bout October 22, 1942; escape from said confinement befor.e he 
was set at.liberty by proper authoritytt. The evidence shows very clear~ 
that the accused,by .falsely pretending to be. another prisoner, escaped 
from confi.nanent on October 21, 1942• 

. . 7. The Specification, Charge II of the Supplanental Charges, 
alleges that the accused did, on or about October 22, 1942, desert the 
service and did remain in desertion until he SUITend~ed himself at 
Camp Barkeley, Tex.as, on or about October 28, i942. The evidence 
clear~ establishes the facts that the accused escaped from confinement 
October 21, and that he traveled.to C,iUnp Barkeley, Texas, where he 
surrendered himself in c1vilian clothes on the date alleged. The 
evidence showing the escape of the accused from confinement following 
bis 1lil.tul disobedience and disrespect to a superior officer, bis·act 
in trave_ling a considerable distance .from bis post, and bis act. of 
abandoning his uniform for civilian clothes justified the court in 
drawing the inference that the accused at sQl!ie time during his absence 
had the intent to abandon permanently the service (par. 130, M.C.M:.,
1928). . · 

8. The. charge sheet shows that the accused is 23 years of age 
and that he was inducted into the service on Fel;>ruary 14, 1941. 

9. The oourt was leg~ constituted. No errors injurious~ atfec1 
1ng the substantial rights of the accused were committed during the tri&: 
In the opinion of the Board of Review, the record of trial is leg~ sw 
ficient to suppo~ the findip.gs ot guilty and the sentence, and to warrm 
confirmation thereof. In time of war a sentence of dishonorable dis­
charge, total forfeitures and confinement for 35 years or such other pun· 
ish:nent as a court-martial may direct, is authorized upon conviction or 
a violation of Article of War 58 or 64. 
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SOUTHERN C.lLIFORNIA SECTOR 
U N I T E D S .T A T E S ) WF.STERN DEFENSE CCJ.!MAND 

v. 
) 
) Trial b;y o. c. M., convened at 

Second Lieutenant VllDE c. 
WILLEY (0-1042208), coast 

)
) 
) 

Pasadena, California, ~cember 
17, 1942. Dismissal and tota.1 
forfeitures. 

Artillery Corps. ) 

OPINION of the BOABD OF REVIffi 
COPP., HILL and ANDREWS, Judge Advocates. 

l. The record ot trial in the case of the officer named above 
has been exam1ned by the Board or Review and the Board submits this, 
i us opinion., to The Judge Advocate General. 

2. Accused was tried upon the following Charges and Specifi­
catci.onsa 

CHARGE: Violation of the 61st Article of War. 

--Speci.f'icationa In that Second Lieutenant WADE c. 
WILLEY., 354th Coast Artillery Searchlight Bat­
talion., Culver City, Calitornia, did, 'Without 
proper leave, absent himself from his duties 
at First Platoon., Battery c., 354th Coast Artil­
lery Searchlight Battalion, Manhattan Beach, 
California, .!'ran about 4:00 P.M., November 6., 
1942, to about 9100 P.M•., November 12, 1942. 

ADDITIONAL CHARGE I": Violation of tJ:ie 64th Article ot war. 

Specification, In that Second Lieutenant Wade c. 
lli.lley, Three Hundred Fif"ty-fourth Coast Artil-
lery Searchlight Battalion, .Los Angeles, Cal1£ornia, 
having received a la-wi'ul command from First Lieu­
tenant Louis Taylor, Three Hundred Fifty-fourth 
Coast Artillery Searchlight Battalion, Los Angeles, 
California, his superior officer, to return to Head­
quarters, Three Hundred fifty-fourth Coast Artillery 
Searchlight Battalion, did, at Beverly Hills, 
California, on or about November 23, 1942., will.fully 
di$0bey the same. 
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ADDITIONAL CHARGE II I Violation of the 58th A;rticle of War. 

Specification, In that Second Lieutenant Wade C. 
Willey, Three Hundred Fifty-fourth-Coast Artil-
lery Searchlight Battalion, Los Angeles, California~ 
"did, at Los Angeles, Ca.lifornia, on C1r aQout · 
November 22, 1942, desert the service at/the Unit­
ed states and did remain absent in desertion until 
he was apprehended in Beverly Hills, Ca.lifornia, on 
or about November 24, 1942. 

He pleaded guilty to the Charge and its Specification and to Additional 
Charge I and its Specification, and not guilty to Additional Charge II 
and its Specification. He was found guilty of .the Charge and its Speci­
fication and ot Additional Charge I and its Specification, guilty of the 
Specification, Additional. Charge II, except the words· "desert• and "in 
desertion", substituting therefor respectively'the·words •absent him­
self from" and "without leave•, ot the excepted words not guilty, of the 
substituted words guilty, and not guilty of Additioni:µ. Charge II. but 
guilty o£ violation o£ Article o£ War 61. No evidence of previous·con­
victions was introduced. He was sentenced to be dismissed the service 
and to :forfeit all pay and allowances due or to become due. '!he review­
ing aut:.hority approved the sentence and forwarded the record for action 
under Article of War 48. · · · 

3. · The evidence shows that on November 6, 1942, upon expiration ot 
a pass that expired at 4 p.m~, accused failed to return to .his battery 
then stationed at Manhattan Beach, Ca.lifornia. He thus became .absent 
'Without leave. He remained absent (R. 7, 8; Ex. A) until about. 6 p.m., 
November 12, when he was· apprehended at his hane about nine c,r ten miles 
from his station (R. 7; Ex • .A.). (Charge and Specification) 

Upon return to his etation on November 12 accused was placed in ar- . 
rest (R. 8) in quarters (R. 10). on November 22, 1942, he was given per- · 
mission by his battery command.er to go_ to his hane with the ·understand­
ing that he was to return to his battery at 1 a.m., November 23. He 
did not return (R. 10) and remained absent 111.thout leave (Ex. B) until 
apprehended by civil police in Beverly Hills, California, at about 11115 
p.m. on November 24 (R. 24, 25). On November 23, during the absence o£ · 
accused, First Lieutenant Louis Taylor, adjutant o£ the 354th Coast Ar­
tillery Searchlight Battalion, went to the home o£ accused in Beverly 
Hills at the direction of the battalion commander and 1vhile there verbal­
ly e1rdered accused to return 111.th Lieutenant TS¥le1r to battalion head­
quarters. Accused refused to obey the command and did -not return as 
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directed. (R. 15) At about 4150 p.m.., .November. 23., an officer went 
.to accused• s house and told accused that it was his duty to take him 
back to his organization (R. 18). Accused requested and received per­
mission to make some arrangements for his departure and 'While temporarily 
out of sight eluded the officer and disappeared. He later telephoned the 
officer and expressed his regrets., stating that he -"had a few things to 
take ca.re of and had to manage it that wayn. (R. 19) As noted., he was 
apprehended later in the day (R. 24.,.25). (Additional Charges and Speci­
fications) 

Accused testified that on November 5 he obtained a pass .for the 
purpose of' getting married to a Mrs. Gosnell. The couple went to Las 
Vegas., Nevada., and did not return to the Los Angeles area until November 
6. Upon his .return accused told his wii'e that he had been married be­
fore and a protracted controversy was precipitated. en November 22 ac- · 
cused returned to his w.1.fe •s house. At ·this time an attorney told his 
wife that her marriage would terminate her income of $2000 to $2500 a 
month and she threatened to apply for annulment of the marriage. The 
two •had a few drinks. I mean not sociable., just foolish madness". 
(R. 28) Sane relatives of accused protested the marriage (R. 29). 
Accused refused to obey Lieutenant Taylor's order to return to bat-· 
talion headquarters (Re· 30). The controversy between accused and his 
w.1.fe continued (R. 29-31). The w.1.fe was hysterical (R. 33). Accused's 
absences 11ere the result of his desire and efforts to adjust his dif- · 
ficulties (R. 37). 

The wife of accused testified for the defense 1n substantial cor­
roboration of accused's testimony as to the controversies between them 
(R. 45-47). She testified that she ttwasntt calm" (R. 46). Another 
witness for the defense testified that the wife was "highly wrought" 
(R. 39) and that f'ollowing some drinking she became hysterical and 
"erratic" (R. 391 41). An attorney testified for the defense that 
he saw Mrs. ll1ll.ey about November 22, that he observed that she was 
"rather hysterical• and that her behaVior was abnormal (R. 43). 
Captain William J. Schubmehl, 354th Coast Artillery Searchlight 
Battalion., testified !or the de.fense that he had known accused about 
su months., that his work as an officer had been satisfactory and 
that he ttwas of value to the service" (R. 48). 

A copy of a report by a neuropsychiatrist of the station hospital., 
Camp Haan, California., w.1.th. respect to accused, was introduced in evi­
dence by the defense (R. 48). The repOE't stated that accused was ad~ 
mitted to the hospital on November 25., 1942, suffering f'rom npsyeho­
neurosis, reactive depression with agitation and irritability" but 
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that he was or nsound mind" and mentally responsible for his acts 
(Ex. 2). 

4. The uncontradicted evidence establishes the absences without 
leave by accused as found by the court under the Charge and it,s Speci­
fication arxl um.er Additional Charge II' and its Specification. The 
eVi.dence al.so establishes that accused deliberately disd:>eyed the law­
ful command given to him by Lieutenant Taylor to return to his bat­
talion headquarters, as alleged under Additional Charge I and its 
Specification. The. disobedience was plainly will£ul and was a vio­
.lation of Article of War 64. · Accused testified that his derelictions 
were the result of his e,f'.£orts to adjust his marital dii'£iculties. It 
was not contended and the endence does not indicate that he was not 
mentally responsible for his actions. 

5. War Department .records show that acc~ed is 29 years ot age. 
He attended the University ot Southern California £or t110 years. He· 
entered the military service OD November 14, .1941, and, upon com­
pletion of a course .of instruction at an officers• candidate school,· 
was appointed a second lieutenant, .lz,ey- of the United States, on 
July 31, 1942. . . 

6. Attached to the record. of trial is correspondence showing 
that on October 30, 1942, accused was punished under .Article of War 
104 £or absence without leave, the punishment consisting of .forfeiture 
of $50 pq arxl a reprimand. · 

?. The court was legally constituted. No errors injuriously 8£­
fecting the substantial rights of accused were committed during the 
trial.· In the opinion or the Board of Renew the record ot trial is 
legally sufficient to support the findings of guilty and the sentence 
~ to l'Va.rrant confirmation thereof. Dismissal is authorized upon 
conviction of Violation of Articles ot War 61 and 64. 

Juige Advocate. 
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1st Ind. 

?r.:r Department., J.A.a.o•., , fEB 2 z 124~ - To the Secretary ot war. 
1. Herelrl.th trensmitted for the action at the President a.re the 

record ot trial and the opinion at the Board ot Review in the case ot 
Secom Lieutenant Wade c. Willey (0-1042208)., Coast Artillery Corps. 

2. I· concur in the opinion of the Boa.rd of Review that the record 
of trial is legally sufficient to support the findings and sentence and 
to warrant confirmation thereof'. Accused absented himself without leave 
on two occasions., the first time tor sl.x dqs and the second· time tar two · 
dey-s. During his second absence he "ldllf'ully disobeyed a command by his 
battalion adjutant to return to his station. He. contended that his of­
fenses were occasioned by his efforts to adjust domestic difficulties 
a.rising fran a marriage contracted ju.at· prior to the first absence. He 
was sentenced to be dismissed and to :forfeit all pq and allowances due · 
or to become due. A :few dqs prior to his offenses accused had been 
pupished under Article ot War 104., by a substantial. forfeiture and a 
reprimand., !or absence without leave. His record while serving as an 
officer over a period of about tour months was satis:tactory• Under all . 
the circumstances I do not believe that :future useful se:rvice by accused 
as an officer can be expected. Accordingly I recommend that .the sentence 
be confirmed ·and carried into execution. 

3. Inclosed are a dra.t't ot a letter for your signature transmitting 
·the record to the President !or his action., and a form at Executive action 

· designed to carry into effect the recommendation hereinabove ?Iiade., should 
such act.ion meet lil.th approval.;,;; . 

~1(~
Brigadier General., u. s. A:rar;;., 

Acting The Judge Advocate General. 

3 Incls. 
Incl.1-Record of trial. 
:rncl.2-Dra.t't of let. tor 

sig. sec. ot War. 
Incl•.3-Form ot action. 

(Sentence confirmed•. G.C.Y.O. 61, 26 Mar 1943) 
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SPJGN 
CM 229845 

JAff 2 3 1943 

UNITED STATES ) UNITED STATES MILITARY ACADEMY 

v•. ~ Trial by G.c.u., convened at 
) ·west Point, Nn York, December 

Cadet RICHARD C. MARTIN, ) JO, 1942. Dismissal. 
Fourth Class, United States )) 
Corps of Cadets. 

. OPINION o:t the BOARD OF REVIEW 
CRESSON, SNAPP and LIPSCOllB, Judge .ldvoeates.· 

1. The record of trial in the case of the cadet named above 
has- been examined by the Board o.r. Revj,_ew and the ,Board submita this, 
its opinion, to The Judge Advocate General. · · 

2. The accused was tried upon the following Charges and Speci­
fications: 

CHARGE I: Violation of the 61st Article of War. _ 

Specification: In that Cadet Richard c. Martin, Fourth 
Class, United States Corps of Cadets., did., at Nn 
York, Nn York,. witbo.ut proper leave, absent him­
self from his conmiand at about 12:30 a.m., Novem­
ber 81 1942, and did wrong~ so remain absent 
therefrom until about 12:40 a.m • ., ~ovember ~. 1942. 

CHARGE II, Violation o:t the 96th Article of War. 

S_pecifi.cation la In that Cadet Richard c. Martin., 
Fourtli Class, United States Corps ot Cadets, 
being in New York City pursuant t.o travel orders 
to the United States Corps o:t Cadets issued by 
Headquarters· United States Corps of Cadets., bear­
ing date ot November 2, 1942, and entitled Move­
ment Orders No. 12, for the Army-Notre Dame 
tootball game at Yankee Stadium, New York City, 
on November 7, 1942, did, at New York City.,,on 
November 8., 1942, wrongi'ully and wholly .tail to 
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obey the order to said Corps of Cadets to re­
assemble at a stated place and time for the 
return trip to West Point, contained in para­
graph 2 and other pertinent parts o! said :Move­
ment Orders; to the prejud.ice of good order and 
discipline o! said Corps o! Cadets. 

Specification 2: In that Cadet Richard c. Martin, 
Fourth Class, United States Corps of Cadets, 
did, without proper authority, absent himself 
.t'rom his quarters at West Point, New York, be­
tween ta:t2o on November 7; 1942, and reveille 
on November 8, 1942, for a·longer period than 
half an hour, to 1dt, about· three and one-half 
hours, this in violation of paragraph 141, Reg- · 
ulations for the United States Military Academy, 
1931. 

He pleaded guilty to all Specifications and Charges and was found guilt;y 
of all Specifications and Charges. He was sentenced to be dismissed the · 
service. The reviewing authority approved the sentence but recommended 
it be comnuted to suspension w.i. thout pay and allowances until August Z'l, 
1943, to join the then Fourth Class, and thereafter to be confined to 
restricted limits !or three months and serve sixty-six punishment t.ours, 
and f'onrarded the record of trial for action under the 48th Article of 
War. 

3. The evidence for the prosecution, in brief, is mf'oll.ows: 

. On November 7, 1942, Lieutenant Colonel Victor H. King was 
tactical o!ficer in conmand of Company G, United States Corps of Cadets, 
in a movement to the Notre Dame game in New York City. The accused, ·a 
member of that company did not have authority to be absent .from any­
f'ormation in New York City on that date,. nor on November 8, 1942. 

Movement Orders No•. 12, dated November 2, 1942, which had been 
posted on the bulletin board, "put out by Headquarters United States Corps 
of Cadets", Weat Point, was introduced in evidence, w1 thout objection, 
as Prosecution's ElCb:1.bit No. l. This gives the place of assembly for 
the Corps after the game as the foot of' West 41st Street, Hudson River 
Day Line pier. Assembly was at 12:30 a.m'!, November 8, 1942. The accused 
was not present at that time and place, nor on the boat for the return 
trip and did not come back 1dth the comp~. He did not have authority 
to be absent from his quarters between tattoo on November 7 and reveille 
on November 8, 1942. The Corps returned about ,4:50 in the morning of 
November 8, and reveille was. about 8:20 a.m. {R. 6-S) •. 
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On November 8 and 91 1942, Lieutenant Colonel .Morris K. 
Henderson was officer in charge of cadet headquarters. The accused 
reported to him at about 12:40 a.m., November· 9 and was placed under· 
arrest (R. 9). 

Movement Orders No. l2 were explained to the compaey- of which 
accused was a member by Cadet Robert L. Evans, First Class. The accused 
was present and went to New York (R. J.O, 11) • 

. The 9Xtiract copy of the morning report ot Compaey o, 2nd Bagi- . 
ment, United States Corps of Cadets, tor November was ~troduced, wl.th­
out·objection, as Prosecutions•s Exhibit No. 21 showing accused, dut,' 
to A.w.o.L., absent on November 8, 1942, at the 12130 a.m. formation 
embarkation tor return to West Point, and on November 9, A.w.o.L. to 
&ITest, returned to station about 12:40 a.m., November 9, 1942 (R. 11). 

The court took judicial notice of Paragraph 141, Regul&tiona 
for the United States Military AcademJ', 1931, ·relative to cadets absent 
from their quarters between·tattoo am reveille being subject to·dis-
missal or other punishment (R. 12). · · 

4. The defense ai'ter stating the accused by his plea had acknowledged 
he had committed the of.tenses alleged, introduced evidence to show a 
reason for- the actions. Cadet John o. Wheelock, First Class, cOJJUU.Dder ot 
Com.pa.ey- G, 2nd Regiment, of which accused was a member, was told by h1a in 
September or October that he was having trouble 111.th his ey-es, thought 
he had better resign (R. 12-14)• Cadet James D. Gould, Fourth Class., a 
roommate of the accused, had noticed accuaed was having trouble with his 
eyes, and had com.plained about them (R. 14, 15). Cadet Ro~rt A. Evans, 
Fourth Class, had also noticed that accused was haviDg trouble 111.th his 
eyes (R. 16-18). · · 

Major Frederick Reid and Captain Patrick H. Drur,y., Jr•., both 
Medical Corps, testified ~ as to accused's trouble "Iiith ~s eyes and 
the treatment and his mental· condition. Captain Drury further stated he 
had £ound nothing ot a·peysical nature to interfere with the performance 
of his duty as a cadet. · 

5. The a~cused neither testified under oath nor made a _statealent'. 

6. The plea of guilty by the accused is ~ corroborated b7 the. 
evidence and is not qualified 1n 8ll7WB3• 

7. The charge sheet shows that the accused waa a private in the 
Wth Cavalry, Iowa National Guard from. August 16, 19.39, to June 15, 1942, 
and that he was admitted to the United States Military' A.ce.<iem7,on July 
1, 19,42. 

•3-



(238) 

8. The court was legally constituted. No errors injuriously 
af!ecting the substantial rights of the accused were committed during 
the trial. In the opinion of the Board of Review the r acord of trial 
is legall:y sufficient to sup_port the .findings of guilty and the sentence, 
and to wa?Tant confirmation therqof. -A sentence of dismissal is 
authorized upon conviction of a violation of Art~cles of War 61 or 96. 

b~~Judge Advocate·. 

c:::bt(Vl~sb, ~e:/!i,, , Judge Advocate. 

~ ~~udge Advocate. 

·- 4 -
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1st Ind. 

War Department., J.A.G.o • ., JAN 2 7 1943 - To the Secretary of War. 

l. Herewith transmitted for the action of the President are the 
record of trial and the, opinion of the Board of ReView in the case of 
Cadet Richard c. Martin., Fourth Class., United States Corps 0£ Cadets. 

2. I concur 1n the opinion o:f the Board o:t ReView that the record 
.of trial is legally suf'fi.cient to support the .findings and the sentence 
and to warrant· con.1'1.rmation thereof. The action of the accused in at,.;. 
senting himself without leave from his organization on November 8., 1942.,. 
for one day., necessarily included the. o:fi'ense of absence for more than 
one halt hour .from his room between tattoo on November 7 and reveille 
on November 8., 1942. 'l'he offense of .failure to obey the order to re­
assemble for the return trip from New York to West Point was closely 
related thereto. The accused should., therefore., be punished only for 
the major of.fense. The reviewing authority recommended that the sentence 
be confirmed but commuted to suspension without pay until August 'Z7., 
1943., thereupon to join the then Fourth Class., and thereafter be confined 
to restricted 11mits for a period o.f three months., and serve sixty-six 
pw4shment tours. I agree 11:i. th this recommendation and accordingly 
recommend that the sentence be confirmed but commuted as recommended by 
the reviewing authority. · 

3 • .Inclosed are a draft of a letter for your signature., transmit­
ting the ;record to the President £or his action., and a :foi;m of Executive 
action designed to carry into effect the f'oregoing recon:mendation • 

.~Q-~~ 
Myron C. Cramer., 
Major General., 

'l'he Judge Advocate-General. 

3 Incls 
Incl l - Recor.d o.f' trial 
Incl 2 - Draft ltr. for 

sig. Sec. of War 
Incl 3 - Form of Executive 

·action 

(Sentence confirmed but commuted in accordance with recommendation 
of The Judge Advocate General. o.c.M.O. 57, 25 Mar 1943) 
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In the Office of The Judge Advocate General 
Washington, D. c. 

SPJGN 
CM 229958 

UN IT ED S T·A TES ) 
) 

v. ) 
) 

Privates HEP.BERT C. ABRAHAMS ) 
(.'.32190764), FOOTER BELFORD . ) 
(.'.3.3068724), ROBER·T E. BRADFORD ) 
(.39018.350), PRESTON CLARK ) 
(120.36657), ZEDRICK HAMPTON ) 
(.35280847), WILLIAM PARKER ) 
(.34ll9410), WII.I,JE M. RIDDICK ) 
(.33044248), JOHN P. ROI.LINS ) 
(l.30Z7773), LUTHER ROY (36123887), ) 
ROBERTS. SMALLS (.'.33104175), JAMrn ) 
A. T'ILGH11AN (33068702), JAl!ES A. ) 
THOMPSON (14012672), ALONZO O. ) 
WILLIAMS (.35250681)~ COLLIER YOUNG ) 
(33068760), and Corporal CLINTON T. ) 
CARaOL, JR. (33068823), all Company ) 
C, 812th Engineer Battalion (Avn): ) 
and Privates WILLJE A. ALLEN ) 
(35210387), WILLIAM E. TONEY ) 
(33062976) , LONNJE WILLWS ) 
(34153956), and Private First Class ) 
JOH1'! F. SMITH (.34174690), all ) 
P.eadquarters Company, 812th Engi- ) 
neer Battalion (Avn). ) 

MA~ 2 9 1943. 

UNITED STATES ARMY FORC]S 
IN CENTRAL AFRICA 

Trial by G.C.M., convened 
at Nairobi, Kenya, Decem­
ber 4, 5, and 6, 1942. As 
to Roy: Nolle prosic;:ui to 
all Charges; Carrol, Jr. 
and Rollins: acquitted; 
Clark, Parker, Riddick, 
Smith, Thompson, and A.O. 
Williams: Sentences dis­
approved by reviewing auth­
ority; All other~, dis­
honorable discharge and 
confinement: Abrahams, 
Belford, aad Young, 15 
years; Toney, 18 yea.rs; 
Allen, Bradford, Hampton, 
Smalls, and Tilghman, 20 
years; and L. Y/illiams, 
25 years. All Disciplinary 
Barracks. · 

---•------------------
HOLDING by the BOARD OF REVIEi'/ 

CRESSON, LIPSCOUB· and CO'lit:FS, Judge Advocates. ------~~~--------
1. The Board of Review has examined the record o! trial in the 

case of the soldi~rs named above. · · 

2. The accused were tried upon the follo,rl.ng Charges and Specifi­
cations: 

CHARGE "I: Violation of the 89th Article of War. 
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Specification: In that Private Herbert c. Abrahams, 
Private Foster (NMI) Belford, Private Robert E. 
Bradford, Corporal. Cll.nto~ T. C&rrol Jr, Private 
Prest~ (NM!) Cl.a?'~, Priva~ Zedrick (NMI) Hampton, 
Private \'111J1am (ma) Parker,· Private Willie M. 

· R14di~k, Private John P. ·Rollins/ Private Luther 
.(ma:) Roy, Private Robert s. "Smalls, Private James 

. A.· Tilghman, . Private James (NMI) Thompson, Private 
:Alonzo 0~ Williams and Private Collier Young,_ all 
:ot. Canpa.ny "C", 812th .Engineer· Battalion; and 
. Private Willie A•. .Allen., Private First Class John 
:,. ·.Smitlr; Private William E~ Toney, Private Lormie 

·· (NMI) Williams, ·all of Iieaq.quarters . Company; 8_12th 
Eng~eer Battalion; being with the 812th ..Engineer · 
Battalion in. the :camp at _Nairobi~ . Kenya., :on o~about 

.. November 21., 1942, did., at Nai.Pobi, Kenya; c:o:mmi.t a 
. riot, in that the7., together· with certain other · 

·soldiers, the ,number or, whoni and ll'hose names are un-
knam~ did, with force and .arms, unl.a:wrf'ully and·· 

:· rio-tousJ.y-, _and in a. violent and .tumultuous manner, 
-assemble to. disturb· the ;-peace ot the. Kenya· Police., 
and having .so e.ssembled., did unlawf'tllly., riotously, 
and in a 'Violent arid tumw.tu·ous· manner disturb the · 
peace·ot'tht, Kenta Police ·to the terror and.dis-
. turban·ce. 't;hereot. - · · 

·:CHARGE II1 . Violation ot the. 93rd Article· of War • 

. Specification·,· In· that Pri~te Herber:t; c. Abrahams, 
Private Foster. (NMI) Belford, Private Robert E. · 
Bradford, Corporal. Clinton T. Carrol, Jr., Private · 
Preston (NMI) Clark,;Private Zedrick (NMI) Hamp-ton, 
Pl'ivate WiJHam (NMI) Parker, ~ivate Willie Y. 
Riddick;Private John P. Rollins, Private Luther 
(NMI) Roy,- Private R~bert s. Smalls,: Private James· 
A. Tilghman, PriYate ·James (NMI) .Thompson, Private : 
.Alonzo O. WiJl1am/31 and Private Collier (NMI) Young, 
all of Company nc11, 812th .Engineer Battalion; and . 

.Private Willie A. Allen, Private Fi~st Class John 
F. Smith, Private William E. Toney.,· Private Lonnie 
·cm.a:) :William.s, all of Headquarters Company, SJ.2th·. 
Engineer Battalion, acting jointly, and in pursuance 
o! a common intent, did, at Nairobi, Kenya, on or 
about Noveml;>er 21, 1942, with intent to do them 
bodily harm, commit an assault upon certain members 
o! the Kenya Police·~- by shooting at them with 
dangerous weapons, to wit, service· rifles. 
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CHARGli,: III: Violation of the 94th Article o.t,War~.· · 

Specification: In that J',rivate Herbert- C •. Abrahams,· 
Private Foster (liMI} Belford, Private Robert E. 
Bradford, Corporal Clinton T. carrol, Jr., Pri,vate 
Pres.ton (NMI) Clark, .Private Zedrick (NM!). Hampton, 
Private Yiilliam (NM!) Parker; Private Willie M•. 
Riddick, Private John P. Rollins, Private Luther 
(Ncr} Ro;r,.Private Roberts. ~s;·Private James· 
A. Tilghman, Private James (NMI) Thpmpson, Prtivate 
Alonzo o. Williams, and Pdvate Collier (NMI) Young, 
all of Company 11 C"; 812th Engin~er Battalion; and 
Private W'illie A. Allen., Private First Class John 
F. Smith, Private \filliam E •. Toney., Private Lonnie 
(N1!u). Williams., all of Headquarters Company, 812th .. 
Engineer Battalion; acting jointly,·and in pirsuance 
of a common intent,·did., at Nairobi, Kenya., on or 
about November 21, 1942,'feloniousl,y.take, steal and 
carry away ammunition of the value of about $55.00, . . 
property of the ·united Stat~s intended, for the Military' 
service thereof'. · 

Each accused pleaded not guilty to. the Charges and Specifications ·there-: 
·under.· The prosecution withdrew Charge II and the Specification t}:l,ereunder 
as to Corporal Carrol, Jr., Private First Class Smith., and Private ·Young~ · . 
The prosecution withdrew all Charges·and Specifications·against. Private · 
Roy. Privates Belford., Bradford, Clark., Hampton, Parker; Smal.ls, '.ri.lghm&n, 
Alonzo o. Williams, Allen; and Lonnie Williama were found gullty of all 
Charges and Specifications. Privates Abra.halns, Riddick., Thompson., and 
Toney were found guilty of Charges I and II., and the Specifications there­
under., and not guilty o:f·Charge III,; and the Specification thereunder~ 
Private Young was found guilty or Charge I and the Specification.thereunder•. 
Brivate First Class Smith was found guilty of Charge ):II and the Specifi- . 
cation thereunder~ Corporal Carrol, Jr. and :Priva1e Rollins were found not 
guilty of all Charges and Specifications. As to Privates Abrahams, Allen., 
Hampton., Thompson, and Willisms, e.vidence of one previous ·convietion of a.· 
minor· offense was introduced. Privates Abrahams, Belford., Clark., .. Riddick, . 
Thompson,· and Young were sentenced to be discharged the service., to forfeit 
all pay and allowances due or t<D become due., and to be confined at'hard 
labor at such place as .the reviewirlg authority may- direct., tor 15 years.' 
Privates Bradford., Haliipton, Smalls; Tilghman., and Allen received the same .. 
sentence except that the period of confinement was designated as 20 years. 
Privates Parker, Alonzo o. Williams, and Toney received the same ·sentence 
except the period of confinement was designated as 18 years. Private ·Lonnie · 
Williams received the same sentence except the period o:f con!'inement was 
designated as 25 years. Private Smith was sentenced to be confined at hard. 
labor .for 6 months and to forfeit $40 per month .for a like pen<?d• The · 
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reviewing authority- approved the sentences in.the case of Privates 
Abrahams, Allen, Belford, Bradford, Hampton, Sma.lls, Tilghman; Toriey-, 
Lonnie Williams, and Young, and designated "The United. States Disciplinary' 
Barracks at' Leavenworth, Kansas,". as the place of their conf'iµement. ·The . 
reviewing authority disapproved' the sentences adjud~ed agains~ Privates 
Clark, Parker, Riddick, 'lhompson, Alonzo Willi~, and Priva't!! .First Cla~s 
Smith, and forwarded the record or·trial for action·under Article·of·War·.,,-1. . . . . . 
;JV"a• 

3. '.lbe evidence :for the prosecuti~ shows that on the even.ing or 
November ~,-1942, Pri'Vates Robert Rucker, Herbert c. ·.A,bralwns., Lonnie 
Willlams, and· Collier Y_oung left their·. camp at Nairc:>bi, Kenya.,· and called 
at the F.as-Ueigh police station of Keeya at about 8110 p.:m. ,nth the pur-• 
pose of seC'Uring the release.· of a native girl who was. confined .there. 
Private Abrahams ·was permitted to ~lk with the girl at· the _police station 
and while there he endeavored, either by force or by the offer of a cash 
deposit, to secure her r$lease. -'lhe efforts of Private Abrahams to secure 
the release of the native. girl resulted in a fight between Abrahams and· 
his companions and the native police.: In the fight, Assistant Inspe.ct9r. 
Mitchell, a.whitE! officer of the Kenya police, received a. cut on the side 
of his head from. a blow-struck by Lonnie Williams. '.Ihe .Americ~ soldiers 
testified they were outnumbered and took to flight. .Private Rucker was, 
however, arrested and detained by the native police. In a tihort time,. 
·howev!r, a group of American soldiers returned to. the police station and 

. demanded Rucker•e release •. At this .time an American mill~ poli~ car 
-c8lll.e to the station and Rucker was released to the military.police .and 
returned to his camp (R. 31-33, ~49, 51-52, 54-55, 62.;.63). 

The men who were engaged in the: tight with the native police . 
in the Eastleigh polioe station returned to their camp and at about 9130 
p.m. we:r-e at the ·battalion medical tent receiving treatment for their .· 
injuries~ Three of the men were bleeding. -A crowdof·soldiers gathered 
in and about the tent, and the <!rowd bee~ excited and angry. An officer 
then ordered the·men to disperse and return to their respective quarters
(R. 9-10,· 35-.36) ~ . . . 

At about 10115 on the same evening, Prba.tes James A. Tilghman 
and Robert·E. Bradford left camp carrying rifles in.violation of ot"ders 

. issued. by the officer of the day. They were accompanied by Privates 
William E. Toney, Lonnie Williams, and Abr8.!¥1Ills, none of whom. had rifles 
(R. 22). Later .Private John F. Smith left camp about 10:45 (R. 34). 

After the report had been made that a number o"f soldiers with 
rines and amnnmition had left camp, First Lieutenant Charles G. :E3uITess 
accompanied by Second Lieutenant Donald J. SUJ.livan, the· sergeant of the 
guard, and a military policeman drove in a truck to the Eastleigh police 
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station for the purpose of preventing.further trouble between the American 
soldiers and the native police. en the arrivai of this.group at .theF.ast­
leigh police station, the lights of the truck which Lieu.tenant Burress was 
using were left on in order that American soidiers might recognize the truck 
as an .American truck and the soldiers with Lieutenant Burress as American 
soldiers. Ueutenant Burress went into the.· station to confer with the 
of,ficer in charge, and as he ca.me·out.shots were.fired from the rear of the 

·station. '1fu! shots whistled over 'the heads of Lieutenant Burress· and his 
men :who· fell to. the grou,nd. Lieutenant. Burress then crawled to the edge 
of the police station'and called out several times in a ioud v9i'Ce to·the 
men in the rear of the police station to- cease firing •. Neither Lieutenant 

. Burress nor any o:f the men with. him ·reco_gnized the men·who fireli the shots 

. as American soldiers, and at that time no attempt was made to determine 'Who 
fired the shots. The number of .shots fired was estimated by witnesses as 
from 10 to 60 shots. Lieutenant Burress testified that ouring the firing, 
he actually th?ught. th~ shots were being fired by the native police and that 

· he retained that opinion t1ntil· he had gone. into the station and seen_ the 
native police being issued ammunition. The native police were a.t th.at·time 
issued 190 rounds of mmnuni.tion. In the opinion of' witnesses, the Kenya 
police could not have £ired the ~hots because of..the ..direction .from which 
the firing came. After the firing _had. ceased, t:i.eutenant Burress posted . · 
four military policemen as guards at the police station and returned to · 
camp (R. 7-'9, 11-13, 17, 29-31).· Constable John Ododa.o! the EastJ.ei.8h 
police testified that he could not·identify ~ of the men who fired upon 
the police station,. and that he did not see any .f'irearms. He testi.fied. 
further, however, ·that he could tell by the language and uniform· of the men 
who fired the shots tha.t they wer.e .American soldiers. (R~ 58-59). 

· Constable Elisha of Kenya police,· t~stified that he c~ on chty 
at the police atation at midnight and that at about li30 a.m. 15 American 
soldiers fired about 20 shots. Several of the shots hit .tbe ,room in which 
the witness was stationed•. '.lbe witness c:ould not .identify any individual 
soldier as being among the group who fired the shots. '.lbe following morning 
the police .found five or dx bullet holes in the rear· of the police station, 
and four or f'ive bullet holes in·thewalls ot the police dormatory. 11:lese 
bullet holes had not previously been. observed. No cartridge shells were 
found in the area_ where the tiring occurred (R. 56, 59). . . · . 

Arter· the .first shooting at the pollc~. station, Lie~tenant Burr~ss 
and the sergeant of the guard re.turned-to camp.and checked ~e battalion 
ammunition supply. 'Ibey f'ound ammunition and empty- bandollers strewed on 
the noor .of the supply tent. Ole hall a box of ammunition was missing and 
another box was open, and five clips were missing. TWo cases ot .30 caliber 
and one case of 50 caliber cartridges had J:>een broken open. None ot the 
50 caUber cartridges were missing, bu~ approximately 1,000 rounds of 30 
caliber cartridges were missing. No ammunition had been is·sued .to the 
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soldiers ·whose conduct ;ta in question. It was. stipulated between the 
prosecution and. the defense that the value of' the.30 caliber aumunition 
,rhich was m.1ss·1ng tram the 812th F.ngineering Battalion supply tent was 

·.greater tban$20 and less than $.50 (R. ,12., 14-17, 19, 71) • 

./. chronolog;y.of'· o.tf'ense·u shown.~ the·noccurrance pook" at 
· the F.astleigh t;>olice stati<m of Kenya was placed· in evidence upon the 
identifieat:1.on b7 Louis o. Mitchell, Assistant Inspector· of the .Kenya 
police.· .1be witness did not, honver,· testify to· the several oc~rences 
recorded ·in his noccurrenoe ..book1t f'rom ~s personal Jcnowl.edge but. read 
the entries as the;r .ha.4 been .made or enteNd by others~ '.these entries 
are as fol.lows, · · 

"A. ~re is an entry .in t.lie book numbered 53, 8:l.O · 
p.m. "-on ·21/11/42. It reads, •Four American Negroes 
to station and. caused trouble•fighting wfth the 
constables.. They want to. release' the prisoners who 
have been arrested in lsthadi from custody by force-. 

"In the remarks column:.· •Asst. Inspector in· 
charge informed by phone. • 'Ihat • s .myself. · · 
·. "An entry"'tollowed that; ·nwnbered.55, at 8:55 
p.m. on the same date: · •.American Negroes to station 
and the i'igh:t. ·goes on again.• 

· · "No. 58~ at 10,15. p.m~ on the same date: •superin­
tendent in charge visits police station and leaves 
again for. the European lines to see Asst. Inspector 
Mitchell•· . 

·"Entry No•. 62 at 10: 50 p.m.: · • A message, an. . 
. .American Officer to station and ~eports that American 
·soldiers· who have been making troubie have already 

·l.eft the camp an~ may be coming~ • 
11Entry No. 63 at ll:20 p.m. on the same date: 

!Police Constable Jolm -bcioda, to station and reports 
that there. are some people behind ··the police lines., 

· ttEntry No. 64 at 11:.30 p.m. on the same datea . 
1I hear some sounds as·of' revolvers. behind the police 
station and all constables turn out•. 
. . 11Entry No. 65 in the handwriting ·of the super­
intendent of.police at 11:.35 p.m. on the same date, 
•superintendent in charge to station to find Lt. . 
Burress, CG 812th Engineers Battalion and Lt. SUllivan 
DJ of the same unit present at the police station. 
Master Sergeant w. H. Bell in charge of. 5 military· 
police. Shooting finished at about 11:30 or 11:.35 
p.m. Lt. Burress states that he arrived at about 
11:15 p.m. 12 to 15 shots were fired.• 

"Entry No. 4 at 1:25 a.m. on ~/11/42. is marked 
the departure ot' the SUperintendent from the station. 
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"Entry No. 5 at 3:30 a.m;. on 22/ll/~ in the 
handwriting ·or the ·superin.tendent of.P<>+ice: 1 Shoot- . 
ing by American negroes. At about 1:30 a.m. shots 
were fired in"tlie vioinity of the police station by 
between 15 and 20 negroes•. Some shots are alleged 
to llave hit the portals ·oc_cupied by the .African 

. _police •. No. 2Z72, ,3rd Constable Elisha, telephoned 
to the .Europe~ lines and Asst •. Inspector Horn Smith 

· . 'and Denny came to the station with. 18 African pqlice,. 
I arrived about five minutes_·later. 'And shortiy 
af'te:nrards a detachment of military police and two 
American officers. Search made around the police 
station for a radius of about half a mile.· On re­
turning_ Captain Donovan, second in command, 812th 
F.ng.ine~rs Battalion, .. arrives anti st~tes that the·· 
men responsible for the shooting are knann. Arrange­
ments made fqr an ·identification parade·at 10 a.m. 
today.'. .. 
11 Q. Asst. Inspector MitchEJll, ,:till you read entry
No~ 66? . . 
11A. Entry No. 66, at 12 midnight on 21/11/42. 'Loss 
of a pocket wallet No. 33106172, Robert E. Ne'WIIlml, 
of 812th Engineering Battalion American Forces. Re­
ports that 'While he was in the·station earlier this 
evening he lost a small black·book containing American 
money, $25.00, some American stamps and assorted privai;,t 
papers.'" (R. 51-52). 

4. (1) The evidence for the prosecution concerning Private Herbert 
c. Abrahams shows that Private Abrahams left camp on the evening of November 

.21, 1942, in company with several soldiers and that he called at the F.ast­
leigh police station at.about 8210 p.m. for the purpose of securing the 
rel-ease of a native girl .who was held there. While he was at the police 

· station, he and his. companions became .involved. in a fight.l'l'ith tbe native 
police. · Thereafter, the accused was. in the crowd :at ..the battalion dis-. 
pensary. Later, he was seen leaving'camp between 10 and 11 ·o'clock ;in 
company l'l'ith several other soldiers in violation of orders restricting 
him to the limitations of his-camp (R. 22, 32, 35). 

. - . 

(2) . The' evidence for the prosecution concerning Private Willie A. 
Allen shows that this accused left camp in company with Privates Bradford, 
Lonnie Williams, Tilghman, Smith, and Cc,rporal Carrol. Evidence also shows 
that Allen at that time was carrying a rifle (R. 24). 

. (3) Evidence for the prosecution concerning Private Foster Belford . 
shows that he was absent .from camp at bed check at 12:55 a.m., November 22, 
1942, and that he was seen returning to camp carrying a ri!le at about 2:30 a.m. 
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on that date (R. 17, 25). 

(4) Evidence for the prosecution con:cerning Robert E. Bradford 
shows that Bradford was at the Eastleigh police station at an early hour 
on the evening of November 21, 1942, and that he at that time engaged in 
a struggle with.the sergeant major in charge of the station. Later he 
was seen leaving camp between 10 and 11 p.m. carrying a rifle. He was 
absent at bed check at.12:45 a.m., but was in camp at 1:15 and 2:05 a.m. 
(P.. 17, 22, 59) • 

. (5) The evidence tor the prosecution concerning ,Private Zedrick 
Hampton shows. that he was absent at bed check· at 1:46 a.m. and at 4:02 a.m. 
on November 22, 1942 •. He was seen with a rifle slung over his shoulder 
coming into camp in company with Privates Riddick and Thompson at about 
4:30 or 5:00 a.m.; November 22, ·1942 (R. 17, 26). 

(6) The evidence for the prosecution concerning Robert S. Smalls 
was that he was absent at bed check at 2:12 a.m., November 22, 1942, and 
that he was in camp at 4:25 a.m. on that date. He was seen coming into 
camp carrying a rifle at 2:30 a.m. He was found to have one unfired bullet 
·in his rifle. This bullet was of the same type as the ammunition that had 
been stolen (R. 18, 25). 

(7) Evidence for the prosecution concerning Private James A. 
Tilghman shows that he was seen leaving camp at approximately'l0:15 p.m., 
November 21, 1942, in company with Pri.vates Toney, Lonnie Williams, Abrahams, 
Bradford, and Young. Tilghman was carrying a rifle~ He was in his tent 
with his clothes on at 1:06 a.m. (R. 18, 22). 

(8) Evidence for the prosecution concerning Private William E. 
Toney shows that he was seen leaving camp in company with the s9ldiers 
named in paragraph (7) above at approximately 10:15 p.m. on November 21, 1942. 
He was not ~rying a rifle at the _tillle (R. 22). 

(9) Evidence for the prosecut:l.on concerning Private Lonnie 
Williams show·s that he, in canpany "!fith Private Abrahams and other soldiers, 
went to the Kenya police station during the early evening of November 21, · 
1942, to secure the release ofa girl. He was identified as having assailed 
Assistant Inspector Mitchell, and·as having been with Private.Belford at 

· the police station when Belford was scuffling with the sergeant major, on 
. duty there. Thi.s accused was also at the dispensary, and had an argument 
there with one of the guards. At that time this accused had a rifle but_ 
it was. taken from him by First Lieutenant Paul F. Foskett. · This accused at 
that tllll.e stated that he wanted to _go back to town because people were doing 
something. Lonnie 1filliams. passed tht! camp guard between 10 and 11 p~m. 
With several otheirs, some of whom· had rifles (R•. 22). He was absent at bed 
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check at·2 a.m. and in camp at 4 a.m. · (ln the following day. one rifle 
in his tent showed that it had been recently fired.· Tlrl,s rifle was 
identified as beloncing to .Private Young (R. 20, 32, 36, 59). 

(10) 1'vidence .for the prosecution· concerning Private Collier 
Young shows that this accused accompanied Private Abrahams to the police 
station with the purpose of securing a release of some girl. He was 
injured in a fight with the police. He· passed the guard without permission 
between 10 and 11 p.m .• , in compa.,:r with several others, carrying a ·rifle. 
At tha:t :time he was on· his way out of camp. · He, however, returned to camp 
without his rifle after going a few steps outside the gate. A fouled rifle 
belonging to Young was found in ·his quarters at 2:45 a.m. (R. 20, 22, 55-58). 

5. The following witnesses testified in the interest of one or more 
of.the accused. 

(1) Technician 5th Grade George 1"letcher, Jr., testified that on 
the night of November 21, 1942~ he was in charge of' the battalion quarters 
book and that it was·hts duty to give out and take up passes. Upon his 
identification. the quartel"S book "'fcl.s placed in evidence showing that Privates 
Alonzo Williams, Belford, Young, and Smalls checked out of camp at 6 o1 clock 
and in camp at 11:30 on November 21, 1942. The witness testified, however, 
that although he made the entries, he did not know the exact time the above 
men checked into camp (R. 37, 38). 

(2) Private Henry W. l~les testified that on the night of 
November 21, 1942, he met Belford at the canteen at 11:15 and that they 
came to camp together and turned in their passes at 11:.30 (P.. •. .39). · 

(3) Private Robert E. ?rewman testified that he saw Priva'te Toney 
at the power house at 10·:20 p.m., irovember 21, 1942 (E. 41). . 

(4) Private First Class Harold H. Johnson testified that he saw. 
Privates Bradford and Toney in camp after taps on the nieht of November 21,' 
1942 (ll. 42) •. 

(5) Technician ~rd Grade. Joshua \'f. Gill testified that he eaw 
Private Allen in camp at 9 and 11 p.m. on the evening of November 21, 1942. 
He also saw Private Toney in camp just after 11 o'clock on that date (R. 43}. 

(6) Corporal Herman L. Haynes testified that he saw Private 
Bradford in camp about 10:15 on the night of November 21, 1942. 

(7) Sergeant Nathaniel Taylor testified that on the night of 
November 21, 1942, he saw Private James Thompson at the canteen between 
10:.30 and ll o'clock. He also teetii'ied that he was one of the military 
police at the police station when the fight occurr~d between several American 
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soldiers and the native police~ He testified·i'urther that the military 
police did not arrest any of. the American soldiers there, but that the 
soldiers after the fight left the pqlice station in a truck driven by· 
Sergeant Ransom (R, 46). · · 

.(8) Private Vlilllam E,· Toney, one of the accused, ~stified, that 
he did not leave camp during the'evening of November 21, 1942, ·and that he 
was in bed at 12:05 or shortiy thereafter (R. 68, 69). . · 

6. The Specification, Charge I, allege.s that accused 

"***On or about November 21, 1942, did, at Nairobi, 
Kenya, commit a riot, in that they, together with certain 
other soldiers, the nwnber of whom and whose names are 
unknown, did, with force and arms, unlawfully and riotously, 
and in ·a violent and tumultuous manner, ass@J11ble to disturb 
the peace of the Kenya.Police, and having so assembled, did 
unlawfully, riotously,· and in a violent and twnultuous manner 
disturb the peace of the Kenya Police to the terror and dis­
turbance t,hereoi'." 

The Specification, Charge II, alleges that the acCl,J.sed · 

"***acting jointly, and in pursuance ofa common intent, 
· did, at Nairobi,. Kenya, on or about November 21, 1942, with 
· intent to do them bodily harm, commit an assault upon cer­

tain members of.the Kenya Police, by shooting at them with 
dangerous weapons, to wit, service rifles." 

The Specii'icati.on, Charge III, alleges that the accused 

'"* * * acting jointly~ and in pursuance of a common intent, 
did, at Nairobi, ~nya, on or ab.out November 21, 1942, 
feloniously take, steal and carry away ammunition of the 
value of about ~P55.00, property of the United States in­
tended for the Military service thereof." 

.JJl order to sustain the findings of guilty of the above ·specifi­
cations, the proof must show that each accused participated~ the acts 
alleged. 

JJl examining the evidence it must be observed that the court 
erred in receiving into evidence the chronoloey of evidence as presented 
from the "occurrence book" of the Kenya police. The reading to the court 
oi' these various entries offended every principle of proof which the hearsay 
rule was designed to protect. · The separate entriee were not made under oath, 
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the persorawho made the entries v.ere not befo.re the court., and were not 
subject to the inquisitive test of cross-examination. The entries can­
not., therefore., be considered as evidence .(pa:r• 113., 1i~C.1i! • ., 1928). 

The facts show that at about 8:30 p.m • ., November 21., 1942., 
Privates Rucker., Abrahams., Lonnie Williams., and Young were involved in 
a fight with the native police officers at the Eastleigh police station 
of Keeya., and that several of the soldiers so engaged were injured. The 
evidence concerning this fight does not., however., show that there was 
anything more than a sudden affray. The four American soldiers who were 
in-folved in this aftray were _observed by American military police but 
were not arrested by them or placed in confinement. Furthennore., both 
the Specification., Charge I., and the Specification., Charge II., allege 
respectively that 19 named defendants and other unknown persons connnitted 
tha offenses therein allege~. vre must conclude., therefore., since the 
early evening affray clearly in~olved only a few American soldiers., and., 
since it is dealt with in th~ record as a preliminary or minor disorder 
only., that the Specification., Charge I., and the Specification., Charge II., 
placed in issue only the criminal responsibility of the accused for the 
violent attack which occurred about 11:30 p.m.,on November 21., 1942, 
and that it did not place in issue the criminal responsibility of the 
accused for the affray which occurred earlier on the same evening. 

The facts show that at about ll:30 p.m • ., following the fight 
between the soldiers and the native police in the early evening., a 
group of unknown and unidentified persons made an attack on the Eastleigh 
police station by firing .from 1_0 to 60 shots in its direction., several 
of the shots embedding themselves in the outer walls of the building. 
The American officers and military policemen who were present at the 
police station at the time the shooting occurred could not identify any 
of the individuals in the group who fired the shots, nor could ·they iden­
tify the group as .American s.oldiers. A native policeman., however, testi­
fied that he saw .American soldiers near the station, but that he did not 
see them with rifles. A nati. ve policeman further testified that a similar 
attack by unidentified .American soldiers was made upon the police station 
about 1:30 a.m. on November 22., 1942. 

The only evidence connecting any of the accused wi,th the above 
described attacks on the police station is contained in the evidence that 
Privates Allen, Bradford., and Tilghman left camp at about 11 p.m.. carrying 
rifles; that Privates Abrahams, Bel.ford., and Toney left at about the same 
time without rifles; that Privates Hampton and Smalls were seen returning 
to camp about 4:30 carrying rifles; and that Private Lonnie Williams left 
camp at about ll p.m. with the other soldiers above named., and that the 
next morning a rifle was found in his tent which had been recently fired. 

This evidence serves to place each of the above named accused 
under a heavy cloud of suspicion, but it does not present any facts from 
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which it may fairly and reasonably be inferred that the accused fir~d 
upon the Kenya police station or engaged in the riotous attack alleged. 
Although it is recognized that circumstantial, erldence may be as trust­
worthy as so called direct evidence, it is axiomatic that the evidence 
in a.z:iy case, in order :to'justiry a finding of guilty, must present a 
complete chain of facts or cir.cwnstances connecting the accuzed. with the 
crime alleged.· The evidence.~ question shows that six of the accused 
left camp at about 11 p.m., but the evidence does not show how.far they 
would have had to travel in order to reach the Kenya police station to 
have engaged in the attack there at 11:30 p.m. In fact, there is no 
evidence that the men who fired upon the Kenya police station at 11:30 
p.m. were .American soldiers. Neither th~ American vrltnesses nor the 
Kenya constable identified the persons who made the attack at 11:30 as 
American soldiers, although the Kenya constable did testify that he had 
seen American soldiers without rifles near the tin~ when the shots were 
fired.- Moreover·, th~ hearsay record of.·the Kenya police "occurrence book" 
states that the· shots fired at 11:30 were pistol shots. In view of the 
confusion in the testimony and the failure of the proof to connect the 

· accused with the· crime ·alleged, we must condlude that the findings of 
guilty under the Specification, Charge I, and the.Specification, Charge II, 
are not supported by the evidence. ~ 

Th'e above principle c{lplies with an equal force to the evidence 
concerning the Specification, Charge·III. Although the evldence concerning 
this Specification shows that certain ammunition was wrong.rully taken from 
the battalion-ammunition supply depot,· there is no proof that any one o.f 
the accused took such ammunition •. Although Private Smalls was found to be 
in possession of an unfired bullet of a ty-~e similar to that which was ap­
parently stolen, this particular cartridge was not identified as having 
been stolen. The conclusion necessarily follows .that the findings of guilty 
of the Specification, Charge III, is not supported by evidence. 

?. For the reasons statea the Board of Review holds, as 'to each 
accused, that the record of trial is not legally sufficient to support the 
findings of guilty and the sentence. 

, Judge Advocate. 

, Judge Advocate. 
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1st Ind. 

War Department., J .A.G.o•., · A.PR 2 O 1943 · -. To. the Commanding General~ 
United States Army Forces in Central.Africa., APO. #625., c/o Postmaster., 
Miami., Florida. . 

l. In the case o:t Privates Herbert C. Abrahams (.32190764) ,· Foster 
. Belford (.3.3068724)., Robert E. Bradford (.39018.350)., Zedrick Hampton . 

(.35280847)., Roberts.· Smalls (.3.3104175)., James A. Tilghman (.3.3068702).,. 
and Collier Young (.3.3068760)., all Company c., 812th Engineer Battalion 
(Avn)., and Privates Willie A. Allen· (.35210.387)., William E. Toney 
(.3.3062976)., and Lonnie Williams (.3415.3956)., all Headquarters Company., 
812th Engineer Battalion (Avn).,.I concur in the.foregoing holding by 
the Board of Review and, for the reasons therein stated., recommend that 
the.findings o! guilty and the sentencesbe vacated. · 

2 • .A radiogram is being sent advising you of the foregoing .hold­
ing and my approval·tnereof. ·Please return the said holding and this 
indorsement and., if you nave not·. already done so . ., forward theraw:i th 
five copies o! the published order in'this case. 

~o-__.•.._ ~~-
1Wron c. Cramer., 
Major General:, 

The Judge Advocate Genera!. 

\ 
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U N I T E D S T A T E S ) SEVENTH SERVICE.CO~ 
) SERVICES OF SUPFLY 

v. ) 
) Trial by G.C.M., convened at 

Second Lieutenant ALFRED ) FQrt Riley, Kansas, January 5., 
ROSENEGK GUY (0-1031089), ) 1943. Dismissal. 
cavalry~ ·) . 

----------·-------OPINION of the BOARD OF REVID'f . 
CRESSON, SNAPP and LIPSCOTuIB. Judge Advocates. 

1. The record of trial in the case of the officer named above has 
been examined by the Board of Review and the Board submits this, its 
opinion~ to The Judge _4,dvocate General. · 

2. The accused was tried upon the following Charge'and Speci­
fic~tiona 

CHARGE1 Violation of the 61st Article of War. 

Specification, In that Second Lieutenant Alfred Rosenegk 
Guy, Cavalry. did, without proper leave, absent him­
sel from his·organization at Fort Riley, Kansas from 
about December 5, 1942 to about December 17, 1942. 

He pleaded not guilty to the ~pecification and Charge, was found guilty 
of both, and was sentenced to be dismiss.ad the service. The reviewing 
authority approved the sentence, b~t reoonunended clemency consideration 
by the ·confirming authority and forwarded·the·record of trial for.action 
under the 48th Article of War. . 

3. · The evidence for the prosecution, in brief, is as follows, 

Without any objection; an extract copy of the morning report 
o~ Headquarters, Cavalry Replacement Training Pool, Cavalry Replacement 
Training Cente.r, Fort Riley, Xansas, was introduced a~ Exhibit 1, showing., 
on December 7, 1942, the accused as A.w.o.L. from December 5, 1942 

. (R. 6). On December 17, 1942, he reported for duty.to First Lieutenant 

http:dismiss.ad
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Robert w. Sa.pore., Cavalry, assistant adjutant at headquarters· (R. 7). 
The stipulation as to the testimony of Lieutenant Colonel Frederick 
Streicher, Cavalry, Acting Executive Officer, was.introduced~ without 
e:ny objection, as Exhibit 2~ This states that t~e accused on December 
17,1942, was questioned e.t Headquarters, Fort Riley, Kansas by Lieutenant 
Colonel Streicher, in the presence of Lieutenant Colonel William Fane, 
Adjutant General's Department, and Major Russell T. Boyle, Staff Judge 
Advocate, and that the questions· and answers were put into a certifir.ate 
signed by the accused, prior to doing this he being fully advised as.to 
his rights. This certificate was introduced. without any objection, as 
Exhibit 3, setting forth that accused had been ordered to report back on 
December 4, 1942, that between Deceml:>er 4 and 17, for no reason, he was 
just staying in Kansas City, lfdssouri, at the President Hotel, drinking 
heavily, that he realized he was absent without leave, that this was 
quite a serious thing, worse for -e.n officer than for an enlisted man, 
but he'wanted to. give the straight facts. He further stated he was 32 
years ·or age, upma.rried, gave his former oivil occupations and military 
record. He came back the evening of December 16, 1942, and signed the 

. book on December 17 (R. 6, · 7). · 

4. The evidence for the defense,~in brief, is as follows: 

Second Lieutenants Wilbers. Brown and Donald o. Summers, 
cavalry, had· known the accused since September 1, 1942, ·and knew his 
reputation for character, which was good (R. 8, 9). 

5. The accused after being advised of his rights desired to remain 
silent. 

6. The testimony shows absolutely that the accused was absent with­
out leave frOill December 5 .to 17, 1942, as alleged in the Specification, 
and he frankly admitted this, but gave no valid reason or caus·e for such 
absence. No previous convictions were shown. 

7. The accused is 32 years of age. The records of the Office 
of The Adjutant General show that he enlisted in the Virginia National 
Guard October 14, 1940, in Bat:tery B, 111th Field ArtilleryJ was inducted 
into Federal Service tebruary 3, 1941J discharged from enlisted status 
November 24, 1942; attended Officers' Candidate School, Cavalry. Fort 
Riley, Kansas, course completed November 25, 1942, and was commissioned 
second lieutenant. Army of the United States. November 25, 1942. 

8. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused vtere cormuitted during 
the trial. In the opinion of the Boe.rd of Review the record of trial 
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is legally sufficient to support the findings of guilty and the sentence 
and to warrant confirmation of the sentence. A sentence of dismissal 
is authorized upon conviction of a violation of Article of.War 61. 

~~~-~udge Advocate. 

9:}CJ'V\ ~ <!) ·. l i+4e , ~udge Advocate. 

~-£.~';I~ Judge Advocate. 
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1st Ind. 

War Department, J .A.G.O., HS l - J943 - To the Secretary of War. 

1. Herewith transmitted for the action of the President are 
the record of trial and the. opinion of the Board of Review in the 
case of Second Lieutenant Alfred Rosenegk Guy (0-1031089), Cavalry. 

2. I concur in the opinion of the Board of Review that.the 
record of trial is legally sufficient to support the findings and 
the sentence and to v1arrant confirmation thereof. The act of the 
accused in absenting himself without leave following his graduation 
from Officers• Candidate School involves a serious breach of duty and 
discipline. In view, however, of the inexperience of the accused as 
an officer ·and the recommendation for clemency by the reviewing 
authority, I recommend that the sentence of dismissal be confirmed but 
commuted to a forfeiture o.f $50 per month for six mont~s. 

J. Inclosed are a draft of a letter for your signature, trans­
mitting the record to the President for his action, and a form of 
Executive action designed to carry into effect the foregoing recommen­
dation. 

Myron c. Cramer, 
:Major General, 

The Judge Advocate General. 

3 Incls 
Incl 1 - Record of trial 
Incl 2 - Draft of ltr for 

sig. Sec. o.f War 
Incl 3 - Form of Executive 

action 

(Sentence confizmed but commuted to forfeiture of $50. per month 
for six months. G.C.M.O. 20, 6 Mar 194J) 
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UNITED STATES ) FOUR'llI DISTRIC.T ARMY AIR ·FORCE 

l 
) TF.CHNICAL TRAnlmG COMMAND 

To 

Private QUENTIN R. PROCTOR Trial by G.C .11., convened at. Lowry 
(l.a006582), 22nd Base Head­ Field, Colorado, December 4, 1942. 
quarters am Air Base Dishonorable discharge and confine­

)
Squadron, ·towry Field, ment .tor twenty (20) years•. 
Colorado. ~ 

REVIEW by the OOARD OF REVIEW 
HILL, DRIVER and UYI'TERIDS , Judge Advocates 

1. The Board or Review has enmined the record oi' trial in the 
c.aae o! the soldier named above. 

2. The accused was tried upon the following Charges and Speei!ic,._ 
tiona: 

C~ I: Violat~on o! the 9.3rd Article oi' War. 

Speciricationi ..In that Private Quentin R. Proctor, 22nd Base 
Headquarters and Air Base Squadron, did, at Lowry Field, 
Colorado, on or_about March 22, 1942, feloniously take, 
steal and carry a~ one wrist watch and attached 
bracelet, value about $W.OO, and ore gold ring, aet 
with ruby, value about $40.00, the property or James o. 
Brawley Jr.; and one gold ring, value about 125.00, 
property o! general prisoner Oscar M. Cox; and money in 
the amount of about $70.00, the property or prisoners 
then confire d in the guardhouse at Lowry Field, Colorado, 
am. in the custody o! Lt. Warthen L. K. Hobbs, then 
custodian o! the prisoners fund. 

CHARGE II: Violation o! the 96th Article o! War. 
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Specification 1: In that Private Quentin R. Proctor, 22nd 
Base Headquarters and Air Base Squadron, did, at LoW17 
Field, Colorado, and at Denver, Colorado, during a 
period oft~ .f'rom on or about October 1, 19'40 to on 
or about December 25, 1940, unlaw!ul.l.y' wear the uni­
form. and insignia of a comnissioned officer of the Army 
of the United states. 

Specification 2: In that Private Quentin R. Proctor, 22nd 
· Base Headquarters and Air Base Squadron, did, at Denver, 

Colorado, on or about May 3, 1942, wrongfully and will­
i'ully impersonate a pilot of the Army of the United 
States, to-wit: By wearing the wings of a pilot o! the 
Army of the United States. 

Specification .3: In that Private Quentin R. Proctor, 22nd 
Base Headquarters and Air Base Squadron, did, at Lowr.r 
Field, Colorado, on or about May 15, 1942, !al.seq 
represent himself to be an officer of the Arrrr3' ot the 
United States,· to-wit: A First Lieutenant in the ilr Re­
serve. 

Specification 4: In that Private Quentin R. Proctor, 22nd 
Base Headquarters and Air Base Squadron, did, at Lowry 
Field., Colorado, on or about June 6, 1<1+2, unlawfully and 
in violation of the provisions ot AR 380-5, W.D., dated 
June 18, 1941, have in his possession Volume 9, NWli:>er 
50, Weekly Notice to Airmen, dated llay 21, 1942., ·classified 
as restricted information, and official photographs 
numbered G39.293 .33B DP; G.39.294 .3.3B DP; 043-l7-.3Ull-DP; 
043-l.3-JUM-DP; photograph ti~led "Lowry Field Review.July 
12., 1941"; photograph of interior of hangar, Lowr;y Field; 
photograph of pursuit airplane taken at I,c;J,rey- Field; all 
photographs being the property of the United States and 
classified as restricted. 

Specification 5: In that Private Quentin R. Proctor., 22nd 
Base Headquarters and Air Base Squadron, did, at Lowry 
Field, Colorado, on or about June 6, 1942, unla~ and 
in violation or the irovisions of AR 380-5, W.D., dated 

. June 18, 1941, have in his possession official phot.ographa 
numbered: G.39.475, .31.4K-DP; GJ9.455,.31.4K-DP; G.39.46.3, .314X-DPj 

G.39.471, .314K-DP; G.39.458, .314X-DPJ G.39.462., .3l.4X-DP; 
G.39.451, .314K-DP; G.39.454, .3Ul-DP; G.39.4S2, .314K-DPJ 
G39.447, .314K-DP; G.39.466, JUX-DP; G.39.450, .314K-DP; 
G.39.456, .314K-DP; G.39.456., .314K-DPj G.39.459, .314K-DPj 
G.39.452, .314K-DP; G39.450, .314K-DP; G39.472, .314K-DP; 
G.39.457, .3l4K-DP; Gl.15.3, 314K-DP; 
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all said photogra:,hs being property of the United States 
and classified as confidential. 

Specification 6: In that Private Quentin R. Proctor., 22nd 
Base Headquarters and Air Base Squadron., did., at Lowry 
Field., Colorado., on or about June 6., 1942, improperly 
have in his possession photographs of milita:ry instal.la­
tions vital to the national defense n.s follows: · "Bombing 
Pattern by B-17B's"; three pictures "Target Area after 
Bombing"; two pictures "Natchitoches, La. Airport before 
Camoufiage"; two pictures "Airport at Natchitoches, La. 
after Camouflage"; two pictures "Hamilton Field, Cali­
fornia"; two pictures "Moffett Field., California"; "Sunny 
Vale (NACA)"; "Hangar Moffett Field, California"; 
"Airport Kaycee, "Wyoming"; "Casper., Wyoming"; "Las Vegas 
Airport., New Mexico"; "Curtiss P-36A"; "A-l7A Attack 
(Light bcmbardment)n; untitled picture of P-40; "San 
Quentintt; "Dam at Nederlan:i, Colorado"; "U.R. on 0-52 
Crash, North Platte, Nebraska"; "Lowry Field Building 
A:rea from N.E."; ''Runways fr N • ., Lowry Field"; "Lowry 
Field"; "Hangar No. 2., Lowry Field"; "Temporary Barracks., 
Lowry Field"; "Airplanes en Line, Lowry Field"; 
"Fitzsimons General Hospital"; "Bonneville Dam"; "Airport 
Swan Island, Ore."; "Bridge of the Gods"; "Airport Laramie., 
Wyoming"; "Headquarters Building, Lowry Field., Colorado"; 
"North America 0-74.A"; "San Francisco., California"; 
"Baker Field., Idaho"; "Lowry Field"; "Lowry Field - Pnn. 
Eeks, from S.E."; "Airport Boise., Idaho"; "Airport Pueblo., 
Colorado"; "Vancouver Barracks, Oregon"; all official. 
photographs and property of the United States. 

The accused pleaded not guilty to, and was fOUI'Xi guilty of all Specifica­
tions and Charges. He was sentenced to be dishonorably discharged the 
service, to forfeit all p~ and allowances due and to becc:me due, and 
to be confined at hard labor for twenty years. The reviewing author-
ity approved the sentence, designated the United States Penitentiary, 
Leavenworth., Kansas, as the place of confinement., and forwarded the record 
of trial for action unde~ Article of War 5<>!. 

3. Charge I. 

!.• The evidence :for the prosecution is substantially as 
follows: 

At some time between 5:30 p.m., March 20., 1942 and 11 a.m • ., 
March 23., 1942, the safe in the prison office, Lowry Field, Colorado, 
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was opened and all money and valuables rEmoved. The contents 01' 
the safe included about $70; a ruby ring set in a white gold b8.8e, 
the property of Prisoner Cox, and a pink gold.Hamilton wrist watch 
and a yellow gold ruby A'ncy' ring, the property of Prisoner Brawley. 
Captain Hobbs as custodian of the prisoners fund and prisoners 
records used the safe exclusively for that reaeon.· On Frid8ir night, 
March 20, 1942, he placed in the safe some money belonging to 
prisoners who had just come in, and balanced the prisoners fund. ill 
of the property was then in the safe (R. 10, 13, 21-22, Exs. B, G). 

The accused was the prison clerk and worked directly under 
Captain Hobbs, Prison Of'!icer, in an office close to the sa.!e, had 
access to the safe when it was open and 1n ~ instam es was present 
when the safe was opened. Four officers and Staff Sergeant Hoyt, Chief 
Clerk, had the combination to the safe (R. 10, 22; Ex. G). · 

When General Prisoner Oscar M. Cox, was confined in the guard­
house at Lowry Field in 'March, 1942, he delivered to Captain Hobbs 
pawn tickets for certain jewe:Lry. Cox later turn1. shed the money to 
redeem upon one ticket, a ruby ring set in a white gold ba:ie (Ex. l), 
end asked Captain Hobbs to send th~ ring to Yrs. o. C. House, a sister 
of Cox. That ring was missing from the safe in the prison office on 
Uarch 22, 1942. On June 6, 1942, acting under instructions of the 
Squadron Conmiander, Staff Sergeant Harold A. Hoyt and Sergeant J. P. 
Brown opened the foot locker of acCUBed and removed therefrom a ruby 
and white gold ring (Pros. Ex. 1 introduced as (Ex. FF)) which Hoyt 
knew was the property of Cox and identified it by the initial "B H• 
inside the ring. The accused at that time made a voluntary statanent to 
Hoyt that a ooldier had stolen it !ran the safe and turned it over to 
the accused to be pawned. Hoyt delivered the r~ to Captain Musgrove. 
After the ring was found, the ring was shown to Cox who identified it 
as his property. The value of the ring (Ex. 1) was given at from $10 
to $12 by Max Idelberg, clerk in a jewelry store and loan office (R. ll, 
17-20, 27, 77-78; Exs. B, G, FF). 

Private James o. Brawley, turned over to Cap.ain Hobbs about 
March 15, 1942, for safekeeping in ·the prison guardhouse safe, a pink 
gold Hamilton wrist watch (J 102920-854857) am a yellow gold ruby 
Arm:, ring. On September 19, 1942, he went to Bills Loan Shop in Denver, 
Colorado, with Lieutenants Daugherty and Watson and identified there a 
ring (Ex. H) which was his and which he had delivered to Captain Hobbs. 
Charles Oppenheim, a clerk in Billa Loan Shop identified a ticket 
(Ex. J) upon which the ring was pawned, June 1, 1942, and stated that. 
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the person who pawned the ring signed in his presence the name "John 
D. Burke" upon that ticket. Brawley also went on September 19, 
1942, with the same officers, to Arnold Wolfe's, a jewelry store and 
loan office in Denver and identified a wrist watch as his by the 
numbers of the watch, which numbers he had secured 1'rom. his jeweler. 
Max Idelberg, a clerk at Arnold Wolfe's, identified a pawn ticket 
(Ex. H) cut from a book of the firm, as the ticket upon which the 
watch (Ex. I) was pawned June 1, 1942, and identified accused as the 
man who pawned it. Captain Will.ia.m A. Daugherty in his deposition, 
identified Exhibit Das a statement written by accused in his presence 
(R. 21; Ex. C). George H. King, by profession an examiner of · 
questioned handwriting, expressed the opinion that the statm.ent Exhibit 
D - the known handwriting of accused -the signatures "John D. Burke" 
on Exhibit H and Exhibit J were all three written by one and the same 
person. Idelberg appraised the watch at approximately $50. Charles 
Oppenheim valued the ring at approximately $15 (R. 9, 21, 23-28, 29-JJ; 
Exs. A, B). 

£• Defense: 

The accused testified as to Charge I only, that from "December 
2 until April 6", when he was relieved as Prison Clerk, his job was to 
take care of the clerical wrk. The prisoners property record was in 
tw sectiais. The top part of the book showed the property such as 
clothes, while the secord part showed the money the prisoner brought 
into the guardhouse. Articles could be purchaaed upon the recp.1est of 
the prisoners and the cost deducted from his balance. Arter February 
lilen a desk sergeant and accused were required to make up about $20 
which was missing, every p,rson handling valuables taken from a prisoner 
was required to sign a· receipt until the property came into the hands 
of the prison office. Valuable articles were not locked up in the safe 
until after Lieutenant CaTana.ugh relieTed Lieutenant Hobbs. The only 
watch that he had pawned for Fitzsimmons other than on June _l, was a 
Lord Elgin which Fitzsimmons had won !rom a soldier (R. 94, 96-97). 

Lieutenant Hobbs locked the sate on Fridq evening, th~ last 
time it was opened be.tore the loss was discovered. on Monday, March 22, 
1942. .A.f'ter the accused canpleted his duties ~bout 3 p.m., Saturday, 
he stayed with Corporal Fitzsimmons all Saturday night, and went to 
the mountains with him on Sunday. Fitz:simm.ons lef't accused at the house 
o! his girl at about 7 p.m. 'Where accused stayed until about 11 p.m. 
(R. 9J, 95-96) • 

The· accused testified further that on the Monday morning when 
the robbery of the safe was discovered, he arrived at the guardhouse at 
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7 a.m. and Lieutenant Hobbs, the Prison Officer, arrived about 
8:.30 a.m. When Lieutenant Hobbs ope:ped the· sa!e to get money for a 

.prisoner who was to be released, Lieutenant Hobbs discovered that 
the IIQ'ley was gone. The accused told Lieutenant Hobbs that the last 
time they had been in the sai'e was on the previous Fridq, that the 
sai'e was then locked and that accused had :rx> occasion to go into it 
up to the time Ueutenant. Hobbs opened it Mondq morning (R. 93). 

On June l, 1942, Corporal. Fitzsinmons, had lost money 
gambling and asked ·accused tor a 10$?1. Accused did not make a loan. 
On the way in town later that day, Fitzsimmons pulled out a ring, 
which he had previously shown accused about March 16, and a Hamilton 
watch. Fitzsimmons aeked accused to pawn the ring and suggested that. 
it be pawned in the name o:£ some other person. They went into a 

· place together and accused pawned the ring. Accused went into another. 
place alone and pawned the watch in the name "John D. Burke" euggested 
by Fitzsirrmons. Fitzsimmons then tore up the "pawn ticket", 
and accused gave Fitzsimmons in the :fl'esence- or Fitzsinmona' girl, $12, 
one-half or the proceeds from the !8'Wlling of the two articles (R. 9.3-
97). 

On June 5, after accused was placed in arrest in quarter• by 
Major Neilson, he went to the guardhouse whe~ Sergeant Hoyt asked him 
about the ring which Sergeant Hoyt had round in the locker or accused. 
He admitted to Hoyt that the ring had been in his foot locker but 
denied that the ring belonged to Prisoner Cox (R. 94). 

Starr Sergeant Lowe B. Swanson, on April 1, 1942, succeeded 
the accused as prison clerk and took over his desk. He found in the 
desk some personal letters, pictures, keys, fountain pen and a'pencil 
which belonged to accused, placed them in an envelope and _gave them 
to acCUBed. He did not put any other property in the envelope (R. 84-
87). 

Corporal James W. Fitzsimmons in March, 1942, was running the 
supply system at the guardhouse. On Saturday night of the week end 
when the safe was robbed, the accused spent the night at the house ot 
Fitzsimmons. On Sunday they went to the mountains with their girls 
an:l returned at about 7 p.m. The accused stopped at the house othis 
girl. He gave the accused on the day Lieutenant Hobbs was relieved 
as Prison Ofticer, .an El.gin watch to pawn because the prison fund was 
short and the accused was short quite a bit of money. On June 1, 1942, 
a pay da;r, the accused paid him ten dollars for hocking the watch. 
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Fitzsimmons never gave accused a l!e(nilton watch or a ring to pawn
(R. 87-89). 

~· For the p"rosecution, in rebuttal, Corporal Fitzsimmons 
denied that he gave to accused on June l, 1942, a Hamilton wrist watch 
and a gold ruby ring, the property of Private Brawley, and directed 
accused to pawn them.. Fitzsi.'XlIIlons had no knowledge that accused pawned 
that watch and ring (R. 9S-99). 

d. Charge I alleges the larceny by accused of a wrist watch, 
bracelet,-val.ue about $60, and a gold ring set with a ruby, value 
aboo.t $40, the property of J. D. Brawley Jr.; of a gold ring value 
about $25, the property of general prisoner o. M. Cox; and money in the 
amount or about $70, tee property of prisoners in the guardhouse, and 
in the custody of Lieutenant W. L. K. Hobbs, custodian of the prisoners 
fund. The evidence shows that the property alleged was taken from the 
locked safe in the prison office between 5:30 p.m., Friday, March 20, 
and 11 a.m., March 23, 1942. The accused was prison clerk, had access 
to the safe when it was open, and had an oppcrtunity to learn the 
coni:>ination by observing the opening of the safe by the four persons who 
knew the combination. The Cox ring was found in the foot locker of ac-
01sed. The accused was identified as the person who pawned the Brawley 
watch and the name written on the ticket on which the Brawley ring was 
·pawned was shown by a handwriting expert to have been written by accused. 
The market value of the watch and two rings was shown to be $75. There 
is no direct proof as to the money except that a sum of about $70 was 
in the safe and was missing with the watch and rings. Proof of un­
explained possession of the watch and rings approximately two months 
after they were minsing warrants the presumption that the accused stole 
them (Dig. Ops. JAG 1912-40, sec. 451 (37)). Possession by accused of a 
part of articles stolen at one time tends to show his guilt of the 
larceny of all of the articles (Dig. Ops. JAG 1912-30, sec. 1575 (5)). 

In the opinion of the Board the evidence supports the findings 
of guilty of the Specification, Charge I and of Charge I. 

4. Specification l, Charge II: 

.!• The evidence for the prosecution is substantially as 
follows: 

Dr. Neal D. Bishop, a chiropractor, Denver, Colorado, became 
acquainted with accused during the Christmas holidays, 1940, and saw him 
often until the late summer of 1941. V,hen he saw accused .from about 
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October l to December 1940, the accused was dressed as a "flying 
officer", a first lieutenant and had the flyer• s insignia, wings, 
on his breast. The accused told his rank Il1IUlY' times, stated that he 
was a flyer and had made frequent trips all around the world 1n the 
latest tn,e planes (R. 57-61). 

Mrs. Mildred Spitzer, an employee 1n the "sub-depot", met 
accused in September 1940, when he came to ha r home and was intro­
duced to her. as Lieutenant Proctor. The acc'lB ed came to her home 
many times until shortly after Christmas, 1940 and al.wqs represented 
himself as a first lieutenant. Mrs. Spitzer identified a photograph, 
Exhibit EE, as a picture of accused. He was dressed as in that 
picture every ti.me he visited her home, except that once he wore his 
"tunic" and on others a flying jacket (R. 67-68). 

An Army officer• s swnmer weight blouse, with the bars ot 
a first lieu.tenant and the wings of a pilot found in the wall locker 
of accused in July 1942 was admitted in evidence (Ex. S) (R. 48-52). 

b. Defense: · No testimon;y was introduced by defense upon 
this specification. At the close of the case ·of the defense the court. 
granted the request of the defense that the accused be permitted to put 
on the blouse, Exhibit S, to shOII' that it was too "big" to be worn by 
accused (R. 99). 

e. The evidence shows that frequently during the period from 
October 1-to December 25, 1940, the accused., a private., wore the uni­
form and the insignia of a first lieutenant of the Arnt3, and waa intro­
duced and represented himself during that period as Lieutenant Proctor. 

The wrongful conduct alleged in this specification is alleged 
to have occurred during the period from about October l, 1940 to 
about December 25., 1940. The accused was arraigned on December 4., 
1942. The accused did not take advantage of his right to plead the 
statute of limitations in bar of that portion of the offense committed 
prior to December 5, 1940 (A.W. 39.). The court was under no obliga­
tion to advise accused as to his right to plead the statute (CM 201537, 
Fouts). · 

The record a,upports the finding of guilty of Specification 1., 
Charge II. 

5. Specification 2., Charge II. 

a. The evidence for the prosecution shows that Mrs. Helen 
Stroud ornenver., Colorado., first met accused in May., 1941., and saw him 
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on quite a f'ew occasions until about June 1942. The accused wore an 
officers .uniform and wore large silver wings-about two or three inches 
wide and like Emibit No. 12 (later introduced as Ex. X. R 51)-on his 
left breast (R. 3.3-37). • 

b. Defense: No testimony was introduced by the def'enH upon 
this specification. . · · . · · . 

~· The evid.ence is legal~ sufficient to support the f'inding 
01' guilty- ot Speeitication 2, Charge II that accused wrongtul.q itnperson­
ated a pilot _of the Anq ot the United States by wearing the wings ot 
a pilot, · on or about Yq .3, 1942. The date upon which he was seen wear­
ing the wings or a pilot is not stated except that it was some time . 
between Ma;y 1941, and June 1942.. The of'tense however occurred within 
the statute of limitations, two 79ars, and bef'ore the date of execu­
tion of' the charge sheet (CY 20.3U2, ·Burk). 

6. Specification 3, Charge II: 

a. Prosecution:- . 

Captain Thomas E. Atchison ident.itied a document (Ex. Y) 
.as f'ound aroum the. middle of July in the toot locker of' accused llben it 
•• exanined by Captain Schumacher, Captain Atchison and Lieutenant. 
Pidgeon. Captain Atchison turned the document over to Captain Schumacher. 
The envelope bore the address "Quentin R. Proctor--lat Lt., Air Base, 
Box 26, Lowery Field, Denver, Colorado", the printed name 11.A.ero Leather 
Clothing Co., Inc., 79 Ferr,. Street, Beacon, N~Y. 11 and postmarked 
"Beacon, N.Y., Mq 22, 1942" (R. 48-50). 

Stat! Sergeant Ja,- P. Brown, a clerk tor Captain Schumacher, 
identitied a carbon cow of' a letter to the Aero Leather Clothing 
Compaey (Ex. Z) of which he wrote the original !or Captain Schumacher, 
and after it was signed by Captain Schumacher, deposited it in the 
posi.. office. He had lmown the accused since Se~ember 1940. In June 
1942, the accused was a sergeant and not a first lieutenant night 
officer or first lieutenant pilot (R. 53-S4). 

Captain R. P. Schumacher delivered to First Lieutenant John 
C. Watson, who was then Assistant S-2, Exhibit Z, Exhibit Y, a letter 
(envelope) addressed to Quentin R. Proctor, First Lieutenant, Air Base, 
Box 26, Lowr,y Field, Denver, Colorado, and Exhibit AA, the letter sent 
Captam Schumacher by- the clothing company. The letter Exhibit AA, was 
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directed '\:,o Aero Leather CanpaIV', dated Ma;, 15, 1942, and aigmd 
"Quentin R. Proctor". Inmediately below· the signature was the type­
written -name ot the sender followed by •lat Lt., 'Air-Res." Mr. George 
H. King, the handwriting expert, testified tha~ in his opinion the 
aignature "Quentin R. Proctor" on Exhibit il was written b7 the same 
per,on who wrote Exhibit D,; which Captain Daughert7 testified waa 
written by accused in his presence (R. 55-57; ll. 21, Ex. C). 

b. No testim.o~ wu 
. 

introduced 
. 
b;y the de!enee upon th.is 

epecification. 

c. The record. support, the finding of gullt;y of Specifica-
tion .3, Charge II. · 

7. It is alleged 1n Specification 4, Charge n that a:i or about 
June 6; 1942, accused unlawtul..q and 1n 'Violation ot All .380-5, had in 
his posaeesion a certain number of the Weekly Notice to Airmen, and 
certain listed o.t.f'icial photographs, property of the United States, 
al1 classified as restricted;. in Specification 5, Charge II, that on or 
about the same date, he~ and in violation or AR .380-5 had in 
his possession certain listed of.ticial photographs, property or the 
United States, classi.tied as confident.bl; and in 'Specitication 6, Charge 
II, that on or about the same date he improperly had in hi• possession 
certain listed official photographs of militaey installations 'Vital. to 
the national de.tense, property of the United States. · 

!.~ The evidence for the prosecution is substantially as fol-
lows: 

At sometime in June, 1942, during a "show-down" in the barracks 
or the 22nd Base Headquarters and Air Base Squadron, the attention ·ot 
First Lieutenant Arthur R. Pidgeon, Jr., A.C., was directed to the foot · 
locker of accused in the dey room when certain items were found in it. · · 
The locker was locked and moved to the squadron, roan and at a later date 
moved, while locked, to the supply room. About July 15, the locker was 
opened in the supply room by Supply Sergeant Black with k~ brought by' 
Lieutenant Pidgeon, and the conttrits e:x:amined 1n the presence o.t 
Lieutenant Pidgeon, Lieutenant Brennan and Sergeant Black. It was then 
locked and brought to the squadron roam where Lieutenant Pidgeon 
examined it thoroughly' with Colonel Neely' and Captain Schumacher. 
Lieutenant Pidgeon put hie initials on the back or all or the photogra:fhs 
taken out of the locker, sane of which were classi.tied as restricted 
8Zld some as confidential. The photographs were given into the posaesaion 
or Lieutenant John c. Watson, Assistant S-2, LoWJ7 Field, who aleo 
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initialed them. The seven photographs listed in Specification 4 
(Exe. BB) each marked restricted and the weekly notice to Ainnen dated 
Mq 21, 1942, published by the Department or Commerce (Ex. V) and 
marked restricted, identified by IJ.eutenant Watson, were foun:l in th~ 
foot locker of accused (R. 37-39, 48-53, 61-63,-E:x:. E, BB, V). The 
twenty photographs listed in Specification 5 (Exs. CC) each marked 
confidential, identified by Lieutenant Watson, were found in the foot 
locker or accused. A group of some 44 photographs listed in Specifica­
tion 6 (Ex. DD), identified by Lieutenant Watson, were found in· the · 
foot locker of accused. This group consisted of photographs ot 
numerous airports and airfields, certain planes and bombing patterns. 
None were marked secret or restricted (R. 37-47, 48-53, 61-67; Exs. E~ 
V, BB, CC, DD). . 

Technical. Sergeant A. E. Hawkridge, noncommissioned officer in 
charge or the photographic portion of the Lowry F~ld Reproduction 
Division, identified some of the photographs in the BB group (Spec. 4) 
and all ot the photographs in the CC group (Spec. 5) and some in· the DD 
group (Spec. 6) aa photographs from. the files of his office and that all 
o.f' the pictures tram his department were the property of the United 
State,. H• testified. that the photographs in Exhibit CC were classified 
aa confidential, those in Exhibit BB were classified as restricted, 
and that those in Exhibit DD, although not so mrked on the photograph•, 
were classified as restricted because they were photographs of military 
installation1, examplea of e~pment or of things vital to the national 
detenae. Th• assignment of accused did not gl. ve h 1m the rigbt to take 

. photograph• from the photographic department. Accused had never ,ub­
mitted a request tor or signed for arr:, of the pictures in evidence 
(R. 69-74). 

b. For the defense Sergeant Hawkridge testified that he had. 
aeen two sergeants in the photographic division give accused photo­
graphs but had no lmowl.edge that accused was ever given srr:, restricted or 
confidential photographs R. 90-91). 

Private Leslie L. Teague testified that while a prison chaser 
on the trash run he had at di.f'terent times seen torn photograph, and 
something similar to the Weekly Notice to Airmen in the ash cans (R.81-83). 

'!he accua.ed did not testify with reapect·to Charge n. 
c. The evidence shows that the photographs and documents 

listed in-Specifications l+, ; and 6, Charge II, were all !ound in the 
!oot locker o! accused; that those listed Specification 4 were restricted. 
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and so marked, and some of the photographs were from the files ot 
the Lowry Field Reproduction Divisicn and the .property of the United. 
States; that those listed Specification 5 were contidential and so 

· marked and were all from the files of the Lowry Field Reproduction 
Division and the property or the United States; and that some ot 
those listed in Specification 6, although not so marked, were re­
stricted because of their nature and from the files of the LoW17 Field 
Reproduction Division and property of the United States. 

Paragraph 13., AR 380-5 provides that claaai!ied military 
information will be entrusted only to those who need it in the pe:r­
formance of their official duties and to insure teamwork and effi­
cient instruction of' personnel proper planning, or proper maintenance 
of equipment. 

The evidence is legal'.cyr sufficient to support the findings 
or gu:U.ty of Specifications 4, 5 and 6, Charge II. 

8. When the trial judge. advocate requested the members ot the 
court to disclose any gr9und for challenge the record show,: 

"LT. ROWLAND: Colonel, I went; down to Fort LeaTenworth ac­
companying Capt. Daugherty to take depositions in something simi­
lar to this case, involving the same facts. I understand the 
accused, 1s from the 33rd Squadron, and I am assigned to the 33rd 
at this time. - · 

"PRESIDENT: Did you assiet in taking the depoeitions? 

"LT. ROWLAND: That is COITect, Sir. 

11PRESIDfflT: In this· case or a parallel case? 

"LT. ROWLAND: It is a case involving this accused but I 
don't know which one. I have not seen.it. 

"l'RESIDfflT: Very well. Lt. Rowland will be excused. 

"Thereupon, Lt. Alfred B. Rowland waa excused and withdrew. 

11CA.Pl'. ERWIN: May it please the court, I might make it 
known to the court that in the past I have been aeeociated with 
the accused in that he and I were in the same organization. 
know nothing or this particular charge, but I WOll.d like to make 
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that plain to the court. I do not feel that I am prejudiced 
but I want to make the situation clear to the accused. 

"The challenged member withdrew, the court was closed 
and voted upon the challenge by secret written baJ.lot, and, 
upon being opened, the president anncunced that the challenge 
not sustained, and the chalJ.enged menb er thereupon resumed his 
seat." (R. 3) 

Upon the convening of the court at its next seHion the prosecution 
stated that "all of the members of the court that were present when 
court adjourned at the previous hearing are present" and the record 
recites the presence of both Captain Erwin and Lieutenant Rowland 
(R. 21-22). A similar statenent and a like recital were made upon 
reconvening twice at later sessions (R. 47-48; 75-76). 

Although the record does not state directly that Lieutenant 
Rowland was the challenged member who withdrew and, after the chal­
lenge was not sustained.; resumed bis seat, a consideration of the above 
facts in the opinion of the Board of Review sb:>ws that Lieutenant 
Rowland was the cha.l.lenged member and that he was one of the "members 
of the court*** sworn" (R. 4) and properly shown as present at the 
succeeding sessions of the court. 

9. The maximum limit of punishment under Charge I, larceny of 
property of a value of more than $50 is dishonorable discharge, total 
forfeitures, and confinement at hard labor fat" five yea.rs (par. 1026, 
UCM 1928). 

There is no limit stated in the table of maximum punishments 
for the offense of unlawfully wearing the uniform and insignia of a 
conmissioned officer of the Axmy of the United States (Spec. 1, Chg. 
II). A penalty of imprisonment for not exceeding six months or a fine 
of $300, or both, is provided for this offense by 10 u.s.c. 1393. 

There is no limit stated in the table of maximum punishments 
for wearing the wings of a pilot of the Arrn:y (Spec. 2, Chg. II), for 
fals~ly representing oneself to be an officer of the Army (Spec. 3, 
Chg. II), nor for having in possession infonnation or official photo­
graphs classified as restricted (Spec. 4, Chg. II), official photographs 
classified as confidential (Spec. 5, Chg. II), or official. photographs 
of military installations vital to the national defense (Spec. ·6, Chg. 
II). There is,no punishment prescribed for any of these offsnses by any 
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statut~ of the United States. It foll.ows that the record of trial 
is legally sufficient to support the sentence. including confine­
ment for 20 years. 

10. The charge sheet shows that the accused 1a 24 ;rear• ot age 
and has served since September 1940. 

11. The court was legally constituted. No errors injurieua~ 
affecting the substantial rights of the accused were committed during 
the trial. In the opinion of the Board of Review, the record of 
trial is legally suff'icient to support the· findings of guilt7 and the 
sentence. Confinement in a penitentiary is authorized by Article of 
War 42, for the offense of larceny of property of a value ot $50 or 
upward (Spec., Chg. I) recognized as an offense of a civil nature and 
so punishable by penitentiary confinement for more than <me year b7 
section 22-2201, Code of the District of Colun:ibia, 1940. 

/ ·=:2 -- ',-
·~.J. ·I~):r-, Judge Advocate 
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(273)In thd Office of The Judge Advocate General 
Washington, D. C. 

SPJGN 
CM 230008 FEB 12 1943 

UNITED STATES ) .90TH MOTORIZED DIVISION 
) 

v. ) Trial by G.C.M., convened at 
) Camp Barkeley, Texas, January 

Garrison Prisoner WESLEY E. ) 15, 1943. Dishonorable dis­
POST (37055654), Company F, ) charge and·coni'.i.nement for 
357th Infantry. ) twenty (20) years. Discipli­

) nary Barracks. 

. ~ 

HOLDING by the BOARD OF REVIEW' 
CRESSON, SNAPP and LIPSCOMB;.Judge Advocates. 

1. The record of trial in the case of the soldier named above 
has been examined by the Board of Review • 

. 2. The accused was tried upon the ;following Charge·and Speci­
i'ica.tion: 

CHARGE: Violation of the 64th Article of War. 

· Specification: In that GalTison Prisoner Wesley· E. 
Post, having received a lawful coimnand from 
Captain Norman C. Carter, his superior officer, 
to.accompany his organization to the field on 
Regimental Combat Team 118, did at Camp Barkeley, 
Texas, on or about I,1ecember 21, 1942 wilfully dis­
obey the same. · 

The accused pleaded not guilty to and was found guilty of the Charge 
and Specification. He was sentenced to dishonorable discharge, for­
feiture of all pay and allowances due or to become due,· and confine­
ment at hard labor for twenty years. Evidence of two previous convic­
tions was introduced. The reviewing authority approved the sentence, 
designated the United States Disciplinary.Barracks, Fort Leavenworth, 
Kansas, as the place ·of conf'inement and forwarded the record of trial 
for action pursuant to Article of War 5aj-. . . 
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3. On December 21, 1941, Captain Norman c. Carter, the Commanding 
Officer of Company F, directed that t,he accused~ a member of his com-.· 
pany "Who was then a garrison prisoner in the local stockade, be brought 
to his company-so that he might be.taken to the field for training pur­
poses. On his· arrival at company head~uarters, the accused requested the 
privilege of.talking with his company cormn.ander~ 'When the request.. was 
communicated to Capta~ Carter, he asked th!3 accused why he wis~edto. 
talk.to'him. The accused replied that he "did not wish t,o accompany the 
organization to the field. Thereupon Captain Carter informed the accused 
that h~ had orders to take him to.the field with.the rest of the comparzy 
for training purposes. Captain Carter told the accused to go to the 
supply room and get his equipment preparatory to going to the field. 
Accused, hovrever, stated that he did not want to go to the field and, 
that·he had been told that he could not be forced to go to the field if 
he didn•t want to. Captain Carter thereupon advised the accused that 
he had 01·ders to see that he, the accused, went· to the field, to whic~ 
the accused replied ··::r still don•t want to got'. The accused added that 
he did not wa..~t to carry a pack for $17 a month., Captain Carter there­
upon warned the accused of the consequences of failing to obey an order. 

Captain Carter then directed his executive officer to go to 
regimental headquarters to seek information as to whether or not the 
accused should be required to drill. In the meantime Captain Carter 
left the accused and attended a battalion COTIU:lander meeting.· Yfhile at 
this m~0ting Captain Carter conferred with a Colonel Anderson, who ap­
pears to have been Captain Carter• s battalion commander, concerning what 
should be done with the accused. When Captain Carter returned to. his 
company, he stated to his executive officer int.he presence of the . 
accused,- that Colonel Anderson had advised him that the accused •could 
go back to the stockade•. Either just before or just after this state­
ment by Captain Carter, the executive officer who had retunied to his 
company headquarters warned the accused that his refusal to obey an 
order in time of war would subject him to the possibility of a death 
penalty. 111.e executive officer-advised the accused •to reconsider his 
former statement that he desired to go to the stockade•.· Afte~ some 
hesitation the accused replied 9 he still preferred to return to ~e 
stockade• (F;. 10). 'l'he executive officer again told the accused that 
he was ordered to accompany the troops to the field and asked the accused 
first for his answer. · 'i'o this question the accused replied that he 
"would ratner return to the stockade•. The accused was thereupon re­
turned to the stockade, and did not accompany his company to the field 
for training.("!'i. 4-7; 8-11). 
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4. 'l'he accused elect8d to NEJain silent, and no evidence for the 
defense was introduced. 

5. The Specific&tion alleges that the accused "having received a 
lawful corn:::.and froin Cantain Nori11an C. Ca.rter, his .superior officer, to 
acco:npa:1y ~,is crganL:;.:.tion to tr,e field -1:- -;;- ,, did * ,;;. i:· ,d.lfully disobey 
the sa.:ne". In order tc sustain the findin~G of guilty under this Specifi­
cation it is !,ecess~') to show first that a lawful ccmr,1and was given. to 
the accused and secondly that he vrilf·..uly disobeyed the. command~ 

The evidence chow::; that tne accused, at the ti,"1e he was brought 
to the compan,r r.eqdCi_uarter2, contended that he was a garrison prisoner 
and that he could not be required to drill with the company. Althou;;h 
the accused was r.iistaken as to his le:::al ri.ghts in t.11is particular, he 
nevertheless insisted upon those ri;:;hts before his company commander. 
Apparently as a result of the contentions of the accused or of doubt as 
to his authority in the natter, Captain Carter dispatciwd his executive 
·officer to re6imental headquarters in order to seek advice on what should 
be done. Furthermore, the co:npany commander sought advice-f'rorn Colonel 
Annerscn, and returned from conferring with Colonel Anderson with the 
advice that the accuse¢1 :;;hould be returned to t:ne stoc:r:ade. Although 
during.the time the accused was at his company headquarters he was given 
a command tc draw equipment fro.rn the supply serr,eant preparatory to 
accompanying Company F to the field for drill, the evidence does not 
show that the accused wilfully disobeyed such an order. In reply to 
each order given to him, the accused stated in substance that he b·z­
lieved that he did not want to e:;o or·that he still did not want to go. 
Although it i3 true that conduct may constitute ''wilful di3ccedienceu 
even in the absence of specific verbal eX';:iressions indicative thereof, 
still, facts must exist from which a reciscnable inference may be dravm 
that wilful disobedience was actually intended. ·;;hen the evidence in 
the present case is considered in its entirety the absence of such 
an evidentiary showing is clearly manifost. '.i'he original co:mnand or 
direction of' Ca1)tain Carter to tl:}e accusen 7/'aJ followed by what a­
mounted to a discussion as to the legality of the order. After Captain 
Carter had left the accused and consulted higher authority at battalion 
headquarters, he returned and instead of repeating his former ord3r 
to the accused, he merely stated to him th~t Colonal Andersen had 
said that the accused mit:ht go back to t;1a stockade. From this state­
ment and the entire circill!lstances oi' t.'1c ca;:;e, the accused may 

- 3 -



(276) 

reasonably have inferred that 'his remonstrances had been considered 
as justifiable. fill.en the evidence is. considered in its entirety., the 
conclusion is impelled that the evidence shows no such unqualified 
refusal to obey an order as constituteswilful .disobedience within the 
purview of the.64th Article of War. 

6. · For the reasons stated the Board of Review holds that the re­
cord. of "trial is not iegally sufficient to support the findings of ' 
guilty of the Charge and Speciftcation thereunder and not legally 

. sufficient to support the sentence. · 

~t~u:4..qv1«::', Judge Advocate. 

~cono-~ ~ ch. L~ , Judge Advocate. 

~!:~ Judge Advocate. 
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1st Ind.· 

War Department., J.A.G.O • ., fEB 1 7 1943 - To. the Conmanding General., 
90th Motorized Division., Camp Barkeley., Texas. 

· l. In the case ~f Garrison Prisoner Wesiey E. Post (37055654)., 
Company F., 357th Infantry., I concu,r·in the holding of the Board o:t 
Review and for the reasons therein stated recommend that the f"indings 
of guilty and the sentence be vacated. · · 

2. When copies of the published order. in this casfi are forwarded 
to this office they should be.accompanied by the foregoing holding and 
this indorsement. For convenience of reference and to facilitate 
attaching. copies Of the published order to the record in this case, 
please place the file number of the record in brackets at the end ot 
the published order., as .f'ollows: 

(CM 230008). 

If~!(U/~
c. l!cNei;, - / 

Brigadier General., u. S. Amy., 
Acting The Judge Advocate General. 

FEB 18 ~3 PM 





WAR DEPART:MENT 
Services of Supply 

In the Office of The Judge Advocate General 
('Z79:Washington. D. c. 

PJGH 
FEB 231943M 230026 

U.N IT ED ST ATES. ) FOURTH SERVICE COWAND 
) 

v. ) .Trial by G~C.Jl., convened at 
) Fort McClellan, .Al.ab~, 

Captain JOHN: B. BULLARD ) December 3, 1942. Disrdssal. 
(0•496272), Medical Corps. ) 

OPINION ot the BOARD OF REVIEW 
HILL, LYON end SARGENT, Judge Advocates 

l. The record of trial in the case of the officer named above · 
has been examined by the Board of Review, and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. · .A,Joused was tried upon the· following Charges and Specifi• 
cations 1 • 

CHARGE Ia Violation of the 95th Article of war;. . 

Specification 11 In that Captain John B. Bullard. M.C., 
was on or about October 21, 1942, drunk and dis­
orderly in his quarters. 

Specification 21 .· In that .Captain ;:J'ohn B. Bullard, M.C., 
was on about October 13, 1942, drunk in his 
quarters.·. 

Specification 31 In that CapteJ,n John B. Bullard, M.C., 
was, at Birmingham, .Alabama, on or about November 
1, 1942, in a public place, to-wits Bankhead Hotel, 
drunk in uni.t'arm and did thereby bring discredit 
upon the military service. 

CIIA.RGE II1 Violation ot the 85th .Article of war. 
(Finding of Not Cltilty). 

Specifications (Finding of Not Guilty). 
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He pleaded guilty to Specifications 1 and 2, Charge I; guilty to Speci­
fication 3, charge I, except the words "did thereby bring discredit 
upon the· military service.,.; not guilty to Charge I, but· guilty .of viola­
tion of the 96th Article of War; and not guilty to Charge II and the · 
Specification, thereunder. He was found guilty of Specifications 1, 2, 
and 3, Charge I, and of C~ge I, and not guilty of Charge Il and the 
Specitioa.tion thereunder. He ~-as sentenced to be dismisaed the service. 
The reviewing authority approved the sentence and forwarded the. record 
of trial for action under Article of War 4e. 

· 3. With reterence to Specification .1, Charge I; the evidence for 
the prosecution shows that a.bout midnight, October 21, 1942, a: ccused 
wa.a seen in his pajamas on a "cat-walk" between two barracks "holding 
to the rail•. · He was observed in his bathrobe with a towel over his 
shoulder having difficulty in getting out of a door. Accused walked 
up am down the hallway, poundi?lg on the various doors in the barracks 
"getting in everybody's hair". .Although he was told to get out ot a· 

. room, 1 t was difficult to get him to leave, and he would then enter 
another room. He was__acting in a loud and boisterous .manner, and- his 
actiom were so disorderly and obnoxious that officers in the barracks 
could not get their rest (R. 54-55, 58-59). 

Between 12 m. and 12:30 a.m., as the result ot a telephone 
call, Lieutenant Colonel Jerrold E. Dufort, Dental Corps, went to the 
barracks of accused. He testified, without objection, that several 
oi'ficers who were in the hallway said that they had been trying to 
get to bed for the last half hour, but that accused kept them up by 
bangiDg on the doors. Colonel Du:fort found accused in bed. Accused 
proD4sed to be quiet and to remain in bed. Colonel Dufort returned 
to his quarters, but within five minutes was again called to the 
quarters of accused. He told; accused, 'Whom he again found in bed, 
that he would give him a cold shor.er unless he behaved. Accused 
promised he would remain in bed. After Colonel Dufort had remained 
in the ·corridor for a few minutes, accused "stuck his head out again". 
When he saw Colonel Dufort, "he acted like a child, jumping back in 
his room". With the aid of another o.fficer, Colonel Dufort gave 
accused a cold shower bath for fifteen minutes. Accused then promised 
to remain in bed, but after Colonel Duf'ort left his room, accused 
"stuck his neck out again". Colonel Dufort then threatened to tie 
accused to his bed. Another officer offered to ta.lee care of accused, 
and Colonel Dufort left the barracks (R. 47-49, 53-55, 59). 

Accused was "drunk" and "quite intoxicated". ms eyes were 
"pretty blurry" and his voice was . "kinda thick". He was "very tottery 
on his feet" and his conversation was not clear. He staggered around. 
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in his room and down the hallway, "bouncing from one aide to another•. 
It was necessary to support him to the show~r, and there place him in 
such a position tha.t he could not tall down. '.there ,raa •a distinct 
odor of liquor in his room, and a bottle of •scotch•, about one-third, 
tuil was on the chair. •the smell was a:wf\11'!. Aocu1ed had TOm1ted on 
his pajamas \'lhich were on the floor (R. 49-60. 52-53; 56, 59). 

With reference to Specification 2,. Charge I, the evi.de~e ,:qowa 
that at·about 10 a.m., October 13, 1942. Lieutenant Co~onel James R• 
!Cxlighton, Medical Corps, sa.w ~oused in his quarters. The appeararice ot 
accused was then •somewhat disheveled" and he was •pretty well .drunk• 
(R. 78, 91). 

At about 10 a45 a.m. Major Haywood t. Moore, Jledical Corps, 
sa.w accused in.his quarters • .A. bottle· of liquor "with a little bit 
out of it" was on the floor •. Major Moore took accused to the hospital. 
Accused "was unable to walk straight•, his breath smelled ot alcohol, 
and his eyes were bloodshot and watery. ,Aocused was also •a little 
untidy". A blood aloohoi. test was taken whl:oh s.howed •1.2 .m.g.m. per 
~c·. A.ooused llwas drunk. ~hing over 1 h said to be drunk" • .After 
e:xamilli.Ilg accused, Major Moore made a diagnosis of •A,loholism acute". 
Major Moore :further testified that there was •a scale of 1 to 5. When 
they are considered drunk 5 is out. or dead drunk". On the following 
afternoon accused told his commandiDg officer that he was sorry tor 

, · what had oollurred, and tha. t it would not happen again (R. 83-84, 86-
87, 89). . 

111th reference to the offense alleged in Speoif'ioation ~. 
Charge I, the evidence shows that at about 12,46 or 1 a.m•• November 
1, 1942, as the result of a telephoile call, two members ot the mil1ta.r7 
police took accused from a street in Birmingham, Alabama, to the·police 
station. and from there to his room at the Bankhead Hotel in that city. 
Accused was drunk and in a ttvery staggering condition•. B:11 breath 
smelled of liquor a.nd his conversation was not coherent. ~ ,ru not 
able to help himself. .Aocused was in·ulliform. (:a. 26-29, ~8-39. '4"".46) • 

.A.t about .. 5 a.m. on November lat. in respome to & telephone 
call. accused, in ulliform, was taken by a member. of the militar,. police 
from a nearby cate to the Bt.nkhead Hotel. He wu then Ullder the in­
fluence of. liquor. .Although accused "could havemede it•, he wa.1 

assisted when walking from. the cate to the hotel (:a. 41-43). 

DuriDg the d~ of November 1st, accused, in uniform, came to 
the office of the manager of the Bankhead Hotel, at the end of the 
hotel lobby and separated from the lobby by a pan.el partition. AD-
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cused leaned against the door- panel and talked with the manager for 
fifteen or twenty minutes.. Accused "was just a little bit silly", 

· kept saluting and saying that he was· Captain Bullard. "There was 
little or no conversation that made sense'· A bellboy called a taxi 
and accused left the hotel. Accused was 11evidently under tlie .influence 
of liquor", e.nd "showed the effects of having done some drinking". He 
wa.s able to walk out to the taxi una.ssisted (R• 19-2~). 

At about 5 p.m. on November 1st, .in respons,e to a telephoDS 
call, First Lieutenant James E. Watson, Corps Military Police, and 
Private First Class Albert DeMaria., Military Police Detachment, Fort 
McClellan, .IJ.a.bama, went to the Bankhead Hotel. Together with two 
bellboys e.nd the :manager of the hotel, they went to the fourth or 
fifth floor of the hotel where they found accused sittiDg on the floor 
in the public corridor, about five doors ·or rooms· around tm bend in 
the hallway from his OWJl. room, with his hands and head between his 
legs. In a.bait two minutes the manager and the two bellboys departed•. 
Lieutenant Watson ma.de three or four attempts to arouse accused, am 
then with the aid of Private DeMaria got him up on his· feet. When 
they leaned him against the wa.11 the accused vrould tall aay~ Lieu­
tenant Watson asked accused his name ttand he apparently· couldn't 
remdnlber 'What it was". Accused said, "Boy, this is the Army. Ain't 
this a great .&rmy? Oh, boy, this is the Army•. Accused '*was grumbling, 
asking tor a cigarette and a match, then he would fall aWQ.y, and kept 
on grumbling•. Lieutenant Watson and DeMaria then assisted accused to. 
the elevator •. They passed through the lobby where several civilians 
were present~ J,. oar wa.s parked before the main entrance. ,Accused •ap­
pa.rently didn't want tog et in, or couldn't get in". It was necessary 
to assist accused into the car and to place him on the seat. The evi­
dence further shows that some J?eople, soldiers or civilians, were at 
the front entrance. Accused was in uniform. (R•. 7-9, 15, 16-19, 31•32, 
35-36). 

.&)cused was drunk and. "very much under the influence of' in­
toxicating liquor". ije did not realize the situation•. His room at 
the hotel, was in a. very disorderly condition, with about a. half' 
dozen empty whiskey bottles on the dresser, a f'loor·lamp had been 
turned over and its ·sha~e broken. 11The bed apparElntly had been slept 
on, but not in". There were a few cents· in the wallet of accused 
(R~ 8, 12-15, 17, 32-3~) • 

.APoused was taken from the hotel to the police station'where 
he ea.id his name was Smith. His true identity, however, was soon dis­
covered. I.J.eutenant Watson kept accused at the police station for an 
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hour and a half'. thinkiJJg that he could avoid placing him in jail. 
Accused kept sliding out of the chair onto the·tloor. As a la.at 
resort accused vre.s booked on a charge of drWlkenness and taken to 
the Southside jail •. At the jail, the breath of accused smelled of 
whiskey and he was still very much under the influence of liquor. 
Lieutenant Watson told accused that if he would •snap out or it• he 
would not place him in jail. Accused was "very shaky on his feet" 
and continued, as .at the police station, to slip from his chair· onto 
the floor. Finally, he was placed in a cell and remai~ed in the jail 
overnight. The following morning he was released and taken to. his 
hotel. Accused then told the manager at the hotel that he would be 
glad to pay for 8JlY damage to the hotel room (R. 9-11, 24-25)! 

4. For the defense, Captain William B. Malcolm, Medical Corps, 
testified that on the night of Ootober 12, 1942, he, another officer, 
and accused went to the oi".ficers' club a.tter a-meeting, had two drink:e, 
and went to the barracks at about 11 p.m. .Accused showed the effects 
of having be_en drinking.· . Captain l'lilliam H. D~den, Medical Corps, 
testified that shortly after 8 ~m., 'October 13th, accused talked a 
lot, and more fluently than usual (R. 95-96). 

Major Besell N. Bennett, Medical Corps, testified that after 
ColoIJSl Dufort left accused in his care on the night of' Ootober 21st, : 
accused went to bed a.tter a 11ttle persuasion. Accused was actillg in. 
an abnormal manner, and there wa~ a definite differenoe in the pupils 
of' his eyes. Witness understood that accused had a "Horner•s Syndrome", 
"a destructive disease somewhere aloDg the course of' the cervical 
sympathetic chain". Such a condition would not neces,.arily interfere 
with a person's efficiency, but was frequently associated with an un­
stable, sympathetic :oervous system, which Wt>uld interfere with one•s 
vital physical adjustment to e:n.y physical strain, or reaction to ~ 
medication or toxic a.gent (R• 98-100). 

Accused testified that he was 49 years of' age, was married,. 
and had a daughter 22 years of age·, end a son 14. His son-in-law. 
and four nephews were in the military service. Accused was graduated 
in JWlB 1917 £rem Medical College in Richmond, V:l.rgima, immedia.tel7 
passed the State Board or Medical Examiners, and in the aame month 
enlisted in the Medical Officers Reserve Corps. Re practiced medioiJl8 
in North Carolina till September 1917, durillg 'Which month he wa.s 
ordered to active duty at his own request. Re reported to the Medical 
Officers Training School, Fort Oglethorpe, .Georgia, where he remained 
until December 1, 1917. Accused was then ordered to the Port or 
Dnbarke.tion, Hoboken, New Jersey, where he was later appointed In­
spector of Infectious and Contagious Diseases, a. position which he 
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held until the armistice. After the armistice he requested and obtained 
transport service duty. He was honorably discharged in June 1919., · arid., 
at the time., received~ le~ter of oo}lllllendation from the surgeon,. Port 
of »o.barkation {R• 101-105., 117; Exs~ A. B). 

Accused then returl;led to Richmond., Virginia., practiced as . 
assistant to a prominent physician in that city for three years., and 
then practioed alone until 1926, when he was appointed Associate _in 
Medicine at the Jledical College in Virginia, an institution with which 
he had been associated since 1920•.There the accused.became chief or 
the allergy clinic. He also continued his practice in Richmond., 
Virginia. Re gave up his clinical work in 1937., and his practice in 
1939. From 1939 until June 1942., accused did neuro-psychiatrical work 
in New York and· New Jersey state hospitals. He then became a civilian 
specialist in the neuro-psyohiatrical dtvision of the induction board 
at Newark., New Jersey. He received his commission September 15., 1942, 
and reported to the Fourth Service Command., Atlanta., Georgia., September 
30, 1942 (R.· 105-107). . 

On the evening of October 12, 1942, accused went to. a lecture 
and then to the officers' club with some other officers., where "some 
drillka were taken, just hOW" many I don't.remember. Not a tremendous 
amount., however., Not .to excess". Upon his return to his barracks ac­
cused and another officer ate a can "of-some kind of succotash". ·AQ~ 
cuaed then undressed and •decided to take some more whiskey". He got 
in bed and began to feel the effects of the liquor. · He. became nervous·, 
and he •did not want to get off., so to speak., on the wro:Dg foot". 
After midnight he dressed, .and walked for about an hour on the drill · 
field. · He then went to .bed. · He drank no liquor from midnight on (R• 
107~108,.110., 116-117). 

The following morni:Dg. he awakened at 8 a.m., dressed hurriedly, 
and decided that his physical appearance wa.s satisfactory. His head 
wa.s clear and he considered hl,mself :f.'it for duty. However, feari:Dg that 
other people would criticize his physical appearance he took •the back 
way" to the hospital. .Accused later left the hospital and went to his 
barracks :where., because of an occurrence at the hospital., he-"just had 
a physical blow-up. I was nearly crazy". He began to drillk ea.me bourbon 
whiskey. Re did not recall that Colonel Knighton came to his room a.t 
10 a.m. because he "had had too muoh to drink". He did not recall being 
taken to the hospital, because when he had returned to his room from the 
hospital he had "started guzzli:Dg" the whiskey (R. 108~ llO•lll~ 117). 

A.ccused· further testified that there was considerable dri?lld.ng 
going on in the barracks from time to time 8;nd that he joined, trying 
to be a good f'ellow and to make new friends. He did not recall dis-
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tinotly vm.en or with whom he began to drink: on the evening ot October 
21, 1942. He would not be surprised if he too:\!: a. drink: or. two in his 
own room. He had no recollection ot events with reference to Colonel 
Dufort, or of having been'g1.Ten. a cold shower (R. 112). 

On October 31, 1942, .accused went to. Birmingham, .Alabama. On 
his arrival he took a taxicab to a barber. shop, and bought a pint of. 
whiskey on the way. ·He.took two drinks ot wh~skey at the barber shop, 
and was 'dri:ven to the Bankhead Hotel, where he registered•.· He pai'd

I
the taxi. driver at the door, but ihe driver. uninvited, later came to 
the room ot accused, where the driver ·and a bellboy accepted an invita­
tion by. accused to talce a drink:. Accused also had one drink, and then _ 
ordered an "old .fashioned" with a double jigger ot whiskey. .He last 
·recalled finishing this drink and his mind became a total blank: until 
he awakened in ja.il. He. did remember· being taken to his hotel the 
following morni:cg (November 2nd)~ but recalled no other occurrences . 
in Birmingham. linen he 'W8llt to Birmingham, accused had $150 to $160. 
He had deposited $100 .ot this amount in the hotel sa.£e, but lost th9 
balance (R~ 113-116). · 

5. The evidence shows that accused was, as alleged in Specitica­
tion.l, Charge~. drunk.and disorderly in his quarters on October 21. 
1942. At.midnight, in a loud, boisterous, and obnoxious ma.nner, he 
kept other· .officers in his barracks awake by pounding their doors and 

. by enteri:cg their rooms. .He paid no attention to repeated requests 
by these officers that he cea•• such actions. It became-necessary-to 
call a superior otticer of accused to the ban-acks. Although accused 
promised this officer to remain in bed,. the officer wa.s again calle,d 
within five mimites 8.i'ter lie lett the barracks~ Upon being warned. 
that he would be given a cold shower, accused promised that he.would 
remain in bed. .However, he •stuck his head out again" shortly 8.i'ter 
the officer who had warned him, le.ft the room. · -"'cuaed wa.s then g1ven 
a cold shower. He promised tor a third time to stay in bed., 9but 
stuck his neck out again". After accused had received a warning .that 

· he would be tied to his bed., a fellow o-i'i'icer volunteered to talce care 
ot him. Accused was "drunk" and •quite intoxicated". His eyes were 
•pretty blurry",· his voice rather thick., , and he was very unsteady on 

·his teet. He staggered around in his room and was -bouncing from. one 
side to another", in the hallway. It wa.s necesaary to support him to 
the shower and to place him in such a position that he would not fall 
down. '.l'here 1'8.S a distinct odor of liquor in the room o£ accused and 
the.smell was "awful• because he had vomited.· 

The evidence shows, with respect to Speeitication 2, Charge 
I, that aoeuued wa.a., on Ootober 13., 1942 • drunk in his quarters. At 
10 a.m•. he was "somewhat disheveled" and •pretty well drunk". J.t 

- 7 -



(286) 

10145 a.m., 'When-taken .from his quarters to the hospital he "was un­
·a.ble to walk straight", his breath smelled of alcohol, and bis eyes. 
were bloodshot and watery•.• He was also "a little untidy"~ . .At'ter ex­
amination, a diagnosis of "Alcoholism acute" was made. 

It was· established, with respect to Specification 3; C:harge. 
I. that on NovE111.ber l, 1942, ·accused was drUilk in uniform in a· public 
place, to wit, the Be.Dkhead Hotel. At about 12,45 a.m.. he was ta.Jmn 
from a street in Birmingham to the police station· and then to. the 
hotel. lie was then dru?llc, and in a. "very staggering-condition". His 
breath smelled o:t' liquor, and his conversation waa not coherent. At 
about 5 a.m. pn the same dB¥, he wa.s taken .from a nearby o.u"e to the 

- hotel and was, at the time, under the influence of liquor~. 

During the same day, he appeare4 at the office of the hotel 
manager at the end of the lobby, leaned against the door panel, kept 
saluting the manager and _stating that he was Captain Bullard•. His 
conversation did not make sense and he 'W'8.8 evidently under the in­
fluence of liquor. 

At 5 p.m. on the same day, accused,.sitting on the :floor .of 
the fourth or fifth :floor corridor, was observed by the manager, two 
bellboys of the hotel, and by an oi'f'icer and soldie~•. Three or four 
attempts to arouse accused proved unsuccessful, he wu .assisted to his 
:reet, and placed against the wall. He would, however, "fall away". 
Re could not recall his name, and said "Boy, this .is the .army. Ain't 
this a great Army'/. Oh,.boy, this is the .Army". The o.f'.f'icer and 
soldier assisted accused to the .elevator. T~y then passed through 
the lobby where several civilians were present. It was necessary to 
assist accused into a car parked before the main entrance, and to 
place him on the rear seat. Several persons were at.the front en­
trance, but vmether they were mllitary or civilian i;erso:cnel was 
not shown. Aocuse.d was drunk, -Very much'. under the influence of in­
toxicating liquor", and did not realize the situation. In his room 
there were about a. halt dozen empty whiskey bottles, . a floor lamp had 
been turned over and the shade broken. .&Doused was later placed in 
the city. jail. 

Accused testit'ied that he had been drinking on the three 
occasions and admitted, in substance, that ·he could. not recall what 
had occurred. 

6. The question arises whether the behavior alleged in Speci­
fications, 1. 2, and 3, Charge I, was 01' such an aggravated nature 
as to amount to conduct unbecoming a.n officer and a gentlems.n within 
the meaning of Article ot 1l&r 95. In_ 111.nthrop•s Military Ltlw a.nd 
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Precedents, it is stated that the word •unbeco·ming" as used in Article 
of ilar 95, "***is understood to mean not merely inappropriate or 
unsuitable, as being opposed to good taste or propriety*** but 
morally unbefitting e..nd. unworthy" (Reprint p. 711). The conduct con­
templated by Article_ of 11..r 95 -

"•**must offend so seriously age.inst law, justice, 
morality or decorum as to expose to disgrace, socially 
or.as a man, the· offender, and at the ·same time must be 

· of such a nature or committed under such circumstances 
as to bring' dishonor or .disrepute upon the military pro­
fession which he represents" (Reprint, PP• 711, 712). 

Winthrop cites,·as an instance of e.n offense chargeable under Article 
of War 61 ·(95); "Drunkenness of e. gross character committed in the 
presence of military inferiors, or characterized by some peculiarly 
shameful conduct or disgraceful exhibition of himself by the accused" 
(Reprint, ·p. 717). 

With reference to the drunk '8.nd disorderly conduct of accused 
in his quarters, alleged in .specification l, Charge I, the Board of 
Review believes that although accused was intoxicated, loud, boisterous, 
and inoonsiderate of his fellow officers, his conduct ·did not· constitute 
a violation of .Article of War 95. The Board of Review is likewise of 
the opinion that the drunkenness of accused in quarters on October 13, 
1942, alleged in Specification 2, Charge I, was not of a.character 
denounced by the 95th Article of.War. 

The drunkenness at the Bankhead Hotel on November 1st, alleged 
in Specification 3, Charge I, was, however, of a more seriou~ character. 
Orl that day, accused had been returned to the hotel while under the in­
fluence of liquor by members of the military police at about l a.m. and 
age.in at 5 a.m. During the day• while still in a drunken condition, he 

·was observed in the hotel by civilian-personnel. At 5 p.m. he was 
sitting on the floor of a public cor~idor of the hotel in a stuporous 
condition, 'Where he.was observed.by both civilian and military per­
sonnel. Accused was aroused with difficulty, assisted to the elevator, 
tbrough the lobby, and out the front entrance of the hotel 'Where other 
persons were present. Because of his drunkenness on this occasion.it 
was necessary to confine him in the city jail. The drunkenness of ac­
cused was~ on·this occasion, gross in character and he 1'18.de a disgrace­
ful exhibition of himself in the presence of both military inferiors 
and civilian personnel. His standards of behavior were below the 
standards to be expected of an officer and a gentleman • 
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The Boa.rd of Review is of the opinion, with respect to Speci­
fications 1 and 2~ that the evidence is legally sufficient to 'suppor~ 
only so much of the findings of guilty under Charge I as involves . 
violation of Article of War 96, but with re.spect .to Specification 3, 
that the evidence is legally sufficient to support the finding of 
guilty under this Charge in violation of Article of "n'ar 95. 

7. Spi cifications 1 and 2, Charge I, do not contain an allega_ 
tion of the location of the quarters of accused. There is, howeve~) 
no doubt but that the quarters of accused were at Fort McClellan, .J 
Alabama., as all of the officers who testified as to his actions in 
the quarters gave Fort McClellan as their address. Accused pleaded 
guilty to both Specifications. No objection as to .the form or sub­
stance of these Specifications was made by the defense. Accused was 
not misled by the omission of this allegation from the Specifications, 
and is amply protected with reference to any possible future jeopardy. 

8. The accused~s 49 years of age. The records of the Office of 
The Adjutant General show his service as follows: 

Appointed temporary captain, Medical ~ction, Army of the 
United States, September 15, 1942; extended active duty September 29, 
1942. 

The accused testified that in 1917, following his graduation 
from the Medical College of Virginia, he enlisted in the :Medical Of­
ficers' Reserve.Corps, and during September 1917 was ordered to ex­
tended active duty at his own request. He went to the Medical Of­
ficers' Training School, Fort Oglethorpe, Georgia, until December l, 
1917, and was then ordered to the Port of Embarkation, Hoboken, New 
Jersey, where he remained until;the armistice. He was honorably 
discharged as a first lieutenant in June 1919. 

9. The court was legally constituted. No errors injuriously 
affecting the substantial rights of accused were committed during the 
trial. In the opinion of the Boa.rd or Review the record·of trial .is 
legally sufficient to support only so much of the findings of guilty· 
of Specifications 1 and 2, Charge I, as involve findings of guilty of 
these Specifications in violation of Article of war 96; legally suffi­
cient to support the findings of guilty of Charge I and Specification 
3 thereunder, and legally sufficient to support the sentence and to 
warrant confirmation of' the sentence. Dismissal is mandatory upqn 
conviction of violation of Article of War 95 and is authorized upon 
conviction of ~iolation of Ar~e of W~96. 

1~r~)-,-- , Judge Advocate, 

~ ~e Advocate, 

. ='7{#-Y.Judge .Advocate. 
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_SPJGH 
CM 230026 · -1st Ind. 

War Department. J.A.G.o•• _NAa a.'(_ 1943 - To the Secretary ·of f{ar. 

1. Herewith transmitted for the. action of the President are the 
record of trie.l and the opinion of the Board of Review· in the case of 
C&ptain John B• Bullard (0-496272), Medical Corps. · 

2. .I. concur in the opinion of the Board of Review that the record 
of trial is lege.lJ.¥ sufficient to support only so much of the findings 
of guilty of.Specifications 1 and 2, Charge I, as involves.findings of 
guilty of t~ose Specifications in violation of .Article of War 96• and 
legally sufficient to support the sentence and to warrant confirmation 
of the sentence. Accused was drunk: in hh quarters on October ..13 • 1942; 
drunk and disorderly in his quarters on October 21. 1942J and on November 
1. 1942. was conapicuous;J.y drunk in uniform in a hotel in Birmingham, 
Alabama. I recommend that only so much of the findings of guilty of 
Specifications 1 and 2. Charge I, be approved as involves findings of 
guilty.of.those Specifioa.tions·inviola.tion C?f Article of War 96. and, 
in view of the repeated o.ffenses'. and the conspicuous and. dis"graoerur 
behavior of accuaed_in a public pl&ce on November 1. 1942. recOJllmend 
that· the sentence be confirmed· and carried into execution. 

3. Inoloaed a.re a draft of a· 1etter for your signature, transmitting 
the record to the President for his action, and a form of Executive action 
carrying into effect the recommendation made above. 

~ .......__......__ 

Myron_c. Cramer. 
Major General, 

The Judge .ldvocate General. 
3 Irx,ls • 
Incl.1-Record of trial. 
Incl.2.-Dft. ltr.for sig. 

Seo.of War. 
Inol.3-Form of Executiv. 

·action. 

(Resignation accepted by the President 26 Apr 1943) 

- 11 -





WA..i:i DEPARTIBNT 
Services of Supply 

In the Office of The Judge Advocate General 
Washington., D. c. 

SPJGK· 
(291) 

cu 230Cf70 
FEB 2 5 1943 

' ·uNITED.STATES · .. ) CAM.P ROBERTS., CALIFORNIA~ 

v. 
) 
) 
) Tri~ by (;t.-c. M • ., convened at 

Privates WILBURN L~ HENRY 
(37014334)., Company A.,-77th, 

) . 
) 

Camp Rcberts., Calif'ornia., 
December 2 and 4., 1942•. · Each, 

:rntantry Training Battalion.,·_ ) Dishonorable discharge and con­
S. E. THcw>s01i (6955305), ) finement for ten (10) years and 
Company D., 87th Ini'antry ) three .(J) months. Discipl.inary: 
Training Battalion., and ) Barracks. · 
General Prisoner LOUIE F. 
NA.US. . 

) 
) 

REVIEW by the BOARD. OF REVIEW 
COPP., HILL and ANDREWS., Judge Advocates. 

• l. · The Board of Review has examined the record Q£ trial in the 
case of the soldiers riamed above. 

2. Accused were tried upon the following Charge and Specifi-
cations: · 

CHARGEs Violation of the 96th Article of war. 

Specification l: In that Private Wilburn L. Henry., 
Company A., '77th Infantry Training Battalion, 
Private S. E. Thompson, Campany D., 87th Infantry 
Training Battalion., and General Prisoner Louie F. 
Nalls, Camp Roberts., California., acting jointly 
and in pursuance ·of a common intent., did., in con­
junction with Private Floyd A. Farris., Corps 0£ 
Military Police, SCU 1928., at San Miguel., California, 
on_ or about September 9, 1942, without the proper 
authat"ity wrongfully take and appropriate to their 
own use, one Ford., six cylinder 1} ton truck, 
serial #344E35, of a value of more than Fifty Dol­
lars ($50.00)., property of the United states, fur­
nished and intended for the military service thereof. 

Specification 2a ·In that Private Wilburn t.·Henry., 
Canpany A, ?7th Infantry Training Battalion, Private 
s. E. 'Ihompson, Company D, 87th Infantry Training 
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Battalion, B:fld General Prisoner Louie. F. Nalls, 
Camp Roberts, California, acting jointly and in 
pursuance of a common intent, did in conjW1Ction 
lrl.th Private Floyd ·A.. Farris, Corps of Military 
Police, scu 1928, at Shandon, California, on or 
about Sept.ember 9, 1942, wrongfully take and use 
without the consent of the owner, a certain ;auto­
mobile, to-wit: a 1941 Ford V-8 Pickup Truck, the 
property of the Pinole Carissa Wheat Company and 
in the possession and under the control of Eben 
Mcllillan of Shandon, California, of a value of 
more than Fifty Dollars ($50.00). 

Specification .3: In that Private Wilburn L. Henry, 
Company A, 77th Infantry Training Battalion, 
Private s. · E •. Thanpson, Company D, 87th Infantry 
Training Battalion, and QEl.neral PrisGiner Louie F. 
Nalls, Camp Roberts, California, acting jointly 
and in pursuance of a common intent, did in con­
junction with Private Floyd A. Farris, Corps of 
Military Police, SCU 19~, at or near San Miguel, 
California, on or about September 9, 1942, com­
mit an assault upon Private G. P. Montoya by 
pointing a loaded gun at the said a. P. Montoy-a. 

Each accused pleaded not guilty to and was found guilty of the Charge 
and Specifications. In the case of accused Henry there was introduced 
evidence ·or three previous convictions by swnmary courts-marti-al for 
absence without leave in violation of Article of War 61, one previous 
conviction by special court-martial for absence without leave 1n vio­
lation of Article of War 61 and for breach of parole in violation of 
Article of War 96, and one previous conviction by special court-martial 
for escape from confinement in, violation of Article of War 69. In the 
·case of accused Thompson evidence of one previous conviction by special 
court-martial for desertion in violation of Article of War 58 wae in­
troduced. No evidence of previous convictions was introduced in the 
case of accused Nalls. Each of tho accused was sentenced to dishonorable 
discharge, forfeiture of all pay and allowances due or to become due and 
confinement at hard labor for ten years and three months. The review­
ing authority approved the sentence, designated the United States Dis­
ciplinary Barracks, Fort Leavenworth, Kansa.e, as the placa ot confine­
ment and forwarded the record for action under .Article of War sol • 

.3. The evidence relating to Specifications 1 am. 3 of the Charge 
shows that on September 9, 1942, at Camp Roberts, California, the three 
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accused, prisoners in the post stockade,. were .engaged in •cleaning up• 
a certain area ot the camp (R•. 12) under the supervision ot Private 
Floyd Farris, Corps of Military Police (R. 13, 34, 38), who 'W8S ~d .. 
'With a shotgun (R. 13, 18, J3). The detail was hauling trash from 
Canp Roberts and unloading it at the dump or incinerator at San Miguel 
(R. 12, 13, 14), using a Ford ton and a halt truck (U.S!A. No. W-344835) 
(R. 10, 12), property ot the United States a."ld issued to the police am. 
prison officer (R. 10, 11). The truck was driven by Private George P. 
Montoya, Quartermaster Detachment (R. 12). Montoya testified that.. 
lVhile sitting.in the cab or the truck he overheard one of the prisoners 
ask the guard when he was "going over the hill" (R. 13, 18). During the 
afternoon, 'YClen the truck was backed into the dump preparatory to un­
loading the trash (R. 14); accused Henry approached the cab ot the truck 
at the driver•s side door (R. 20), loaded the gun (R. 19), pointed it at 
Montoya (R. 14, 15, 19) who was in the. driver's seat (R. 14), said, ••All 
right, driver•" (R. 14) and ordered him·to get out of the cab and into 
the back ot the truck (R. 14, 15). Montoya testified further that ac­
cused Henry was "ready to shoot• and in shooting position (R. 19). At 
this time the- other two prisoners were non the right side ot the truck" 
(R. 20). Montoya canplled with accused Henry's demand and moved to the· 
back part of the truck with the unarmed guard and Henry, mo held the 
gun (R. 15). Accused Thanpson and Nalls occupied the cab (R. 15, 16). 
The truck was then driven "over the hill" to a point about one mile · 
fran San Miguel where Montoya was required to descend and make his wa:y 
back to Camp Roberts (R. 16). On September 10 the truck was found near 
Shandon, Cal1£ornia. '!he three accused eventually were apprehended and 
placed in the county jail at Ihoenix, Arizona (R. 21). First Lieuten­
ant William .M. Vfilson, Qu.ar~nnaster Corps, motor officer at Camp 
Roberts, testified that the value or the truck was "around $1,000.00" 
to the bes·t or his knowledge (R. 11). First Sergeant Frederick F. Brady, 
Corps ·ot Military Police, stated that although he did not know the value 
ot the truck it ttwould be" worth over $50 (R. 21). . . 

Upon their return to Camp Roberts and after it had been explai.Md 
to them that they had the right to remain silent or to make a voluntary 
statement and that any statement which they made might be used agai~t 
them, accused Thompson and Nalls each made a statement 'Which was reduced 
to writing, signed and sworn to. The stateroonts were received in ev1.­
dence without,objection (R. 27-J2J Exs. E, F). Accused Henry declined 
to make a statement under oath or in writing (R. Zl). The law member 
correctly advised the court. that each statement might be considered as 
evidence solely against the.particular accused rnaking it (R. ,40; par.
l.14.£, M.~.M.). 
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In his statement accused Thompson admitted planning 'With others 
to ttgo over the hill" (Ex. E, p. 4). He also admitted procuring~ 

, gun .from Farris, the guard, handing it to another pria::,ner, driving 
the .Arm:r truck a~ fran the dump in San Miguel, lea"fing the origin.al. 
driver (Montoya) en route, and. later traveling by other misappropri­
ated automobiles to Ui.ckengburg, Arizona, where he and his companions 
were apprehended (Ex. E, PP• l, 4-6). 

·According to accused Nalls' statement he knew nothing of any plan 
to escape untii about .four o•clock on the a.fternoon on which the es­
cape occurred (Ex. F, p. 4) •.· Farris told accused Nalls that the Gov­
ernment truck was to be used to e.f.fect the escape (Ex. F, p. 5) •. 
1'fu:ile the truck was in t~ dump at San Miguel,· Farris handed his gun 
.to one o£ too other prisoners who to~d the driver to get out o£ the 
truck (Ex. F, pp. 2, 3). The driver did so and accused Nalls and his 
canpanions entered the truck and drove away, leaving the driver at the 
dump (Ex. F, pp. 2, 3). Accused Nalls stated .further that he was rid­
ing in the cab of the truck. After the truck had been dri"{en to various 
places it was abandoned mar Shandon late at night (Ex. F, p. 3). Ac­
cused eventually was "picked up" by the police in Arizona and placed in 
jail in Rloenix (Ex. F, P• 5). · 

Accused Henry made an unsworn statement .at the trial, in whi:ch he 
admitted that he agreed with Farris to "go over the hill" and that Farris 
gave his shotgun to another prisoner who "came around on the· 1eft side o£ 
the truck, the driver's side" (R. 35). Accused Henry stated .f'tJrther: 
"I come out o£ the rear of the truck and told the driver to get out of 
the cab and get in the rear o£ the truck which he did" (R. 35). Ac­
cused Henry and his companions then drove a.way and Henry subsequently 
ordered the driver (Montoya) "to get out which he did" (R. 35). He 
stated further that they then "went on" to Phoenix, Arizona (R. 35). 

· Accused Thompson also made an unsworn statement reciting sub- · 
stantially the same .facts a.s in his statement to the military police 
(R. 36). In addition he stated that "we told the driver to cane out 
o£ the car· and get in the baclc11 (R. 37). Thereafter accused Thompson 
handed the "shotgun" to one o£ the others and they "drove to Shandon" 
(R. 37). 

The evidence relating to Specification 2 of the Charge shows that 
~he Pinole Carissa Wheat Company owned a Ford "pickup" truck bearing 
License number 38C-328 (R. 6, 7). On September 9, 1942, Eben L. 
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McMillan, manager of the canpan;,y, drove the car.into Shan.don and lllei't 
it rarked outside the hou:se *** at 10 o'clock that night" .(R. 6, 7.). 
He left the keys in the· car. ·rn ttthe bed of the car" were a box of 
.12 guage shotgun shells, a spare tire and wheel and a small piece of 
tarpaulin. The next morning he discovered that the car had disappeared 
(R. 7) and he did not see it again until about a month later iri "the 
garage at San Luis Ci:>ispo when it was returned" (R. 8). He stated that 
"som31'here in the ~ighborhood of between $550.00 and $6oO.OO would be 
the value I would have placed on it" (R. 7). The truck eventually was· 
located in "Shidler•s Garage", San Bernardino, California (R. 23, 25; 
Ex. C). 

At the county jail in .Phoenix, Sergeant Brody and other members 
of the military police. taJ.ked with the three accused (R. 21), Brady 
first having told them that 

"any statement they may inake might be used against 
them and if they desired to make a statement it 
must be voluntary on his part. and in case they were 
tried by court-martial their statements could be 
used." (R. 22) 

The nature of the conversation does not appear in evidence but during 
the return trip to Canp Rcberts the three accused were taken by Sergeant 
Brady and Captain Robert Anderson, collI!llanding officer of the military. 
police, to Shidler•s g_arage, where they were confronted with the Ford 
pickup truck. In response to questioning each aqcused admitted having 
taken and driven the truck fi:om Shandon, California, without permission 
(R. 23-25). In the sworn statements a.J.,ready referred to, made by Thompson 
and Nalls to members of the military police, both of these accused ad­
mitted taking and driving the pickup truck from Shandon (Ex. E, p. 2; 
Ex. F, p. 2). Furthermore, Brady testified that accused Henry pointed 
out to him the place where Farris I shotgun and tt a box .of shot gun shellsn 
had been abandoned (R. 26, Zl). Witness obtained the gun and the shells 
(R. 26). They were located about six miles from San Pedro, California, 
"in what appeared to be a dump on top of a hill" (R. 26) •. In his un­
sworn statement at the trial Henry corroborated the facts about the shot­
gun and box of shells but denied having said at Shidler' s garage that 
he had taken the pickup truck or having identified it (R. 35, 36). In 
his unsworn statement at the trial Thompson also denied having' identi­
fied .the pickup truck at San Bernardino (R. 37). 

4. The competent evidence thus shows· that at the place and time 
alleged in Specification l of the Charge the three accused, acting• 
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jointly and in pursuan::e o! a common intent, in conjunction nth 
Private Floyd A. Farris, wrongfully took and appropriated to their 
own use a Ford one and a h3l.£ ton truck valued at mare than $50, prop­
erty o! the United States ~d furnished and intended for the military 

·service thereof. The evidence relating to Specification .3 show~ that 
at the place and time· alleged one of the three accused pointed a loaded 
shotgun at the driver of the truck and .forced him to l~ave the driverrs 
seat and go to the back of the truck. This constituted an assault upon 
the part o.f' the accused who pointed the gun, and since his action clear­
ly was part of the common design to misappropriate the truck, the two 
other accused were equally guilty of the assault regardless o! 'Whether 
they.had planned it in advance (sec. 1674, Wharton's Criminal. Law, 12th 
ed.). · 

The competent evidence relating to Specification 2 clearly proves 
that, as alleged, the three accused, acting jointly and in pursuance of 
a common intent, wrong!'ully took and used the Ford pickup truck without 
the consent of the owner and that the truck was more than $50 in value. 
The statements made by accused at Shidler rs garage, confessing to the 
offense, were properly admitted in evidence since accused previously 
had been· warned of their rights. That the warning was not given 
immedia~ly prior to the confessions does not affect their admissibility. 

5. Specification 2 alleged that Eben McMillan owned the Ford pick­
up truck. During the course of the trial the law member, at the pros­
ecution's request, amended the Specification so as to allege that the 
Pinole Carissa 'Wheat Canpany owned the car and that it was in the pos­
ession and under the control of Eben McMillan (R. 9). The defense made 
no objection and did not request a continuance. Since the variance was 
not.fatal (par. 451 (41), Dig. Op. J.A.G., 1912-40) the amendment was 
proper. The question was interlocutory and the law member's ruling was 
subject to objection by any member of.the court (A.W. 31; par. 51.!!, 
M.c.M.). No such objection appears in the record, and although the 
president apparently .failed to inform the members of their right to 
object, his omission did not prejudice accused. 

6. The charge sheet shows that accused HenrJ is 24 years of age, 
and Thcmpson and Nalls 2l years of age. Henry was inducted on October 
6, 1941. Thompson enlisted on February 81 1940. Nalls was in:iucted 
on May 9, 1941. 

7. The court was legally constituted. No errors injuriously af­
fecting the substantial rights of the accused were committed during 
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the trial. The Board of Review is of the opinion that the record 6t 
trial is legally sufficient to -support the findings and sen'ten::e•. · 

Judge Advocate. 

-A'fJ~E::~~~~r::~~--·'' Judge Advocate. 

' . 
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WAR UKPARTL!EN!' 
Servi~es of Supply 

·.In the Office ot The Judge Advocate General 
· Washington, D. c. 

SPJGN MAR 1 3 1943 
CJ/. 230193 

U !1' I. T E D · S T A. T E ~. ) ·.Nmv YORK PORI' OF E!BARiC:ATION 
) 

v. ) Trial.by·a.c.M., convened at 
. ) 

Second Lieutenant JOSEPH ) 
J •. HUDA.~ ( 0.:.1291279) j Infantry.) 

Camp Kilmer, New Jersey, Jan­
uary 5, 1943. Dismissal and 

-total forfeitures. 

OPINION ot·the BOARD OF REVIEl7 
CRESSON, LIPSCOMB and ccr.~'I~, Judge Advocates. 

l°. The Board ot Review has examined the record of tr:i.aJ. in the 
case of the officer ~ed abov,e and submits this, its opinion, to The 
Judge Advocate Generµ.. ' 

2. The accused was tri,d upon the following Charg~s and Specifi­
cations: 

CHARGE :i;:: Vi~lation of the .96th Ar.ti~le of War. 

SpecU'icatiQn:. In that 2rld Lt. Joseph J. Hudak, Task Force 
· Replacement.Pool,, Camp Kilmer, New Jersey, then·2nd Lt. 
·Joseph J. Hudak, .175th-~antry, 29th Division, did, at 

Ca.mp Kil.ID.er, New Jersey, on o~ about October 3, 1942, 
violate Memorandum No. 108~ Headquarters Camp Kilmer,. 
New Jersey, October 11 1942, the same being an order o.t 
the Commanding Ofticer, Camp Kilmer, New Jers.ey-, con­
fining all Task Force Officers to the limits of the post, 
hr.leaving the limits_o!_said post without authority. 

CHARGE II: _Violation ot. the 61st .Articie of' War. 

Specification 1: In that 2nd Lt~ Joseph J. Hudak,·Task Force 
Replacement. Pool, Camp Kilmer, New Jersey, then 2nd Lt. 
·Joseph J.· Hudak, 175th Infantry~ 29th Division; did, with­

. out proper leave, absent, hiln$elf' from his organization at . 
. Camp Kilmer; New Jersey,· from. about October 3, 1942, to 

, about. Octo~r 19, 1942. · · 
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Specification 2: ·rn.that 2nd Lt.· Joseph J. Hudak, Task Force 
ReplACement Pool, Camr, Kilmer, New Jersey, did, without· 
proper leave, absent him..cielf from his organization at 
Camp Kilmer, Ne-n Jersey, from about November 10, 1%2, to 
about November 21, 191,,2~ 

T~e accused pleade.d not guilt~· to and was found guilty of all Charges
and Soecifications. He was sentenced to be dismiss~d the service and 
to fo~feit all pay and allorrance~ due. or to become due. The review­
ing authority approved the sentence and forwarded the record of.trial 
for action under Article of War 48. 

3. The evidence for the prosecution shows that: the 175th In­
fru1tr:• Regiment,. to ·which the accused was assigned (Testimony of ac­
cusedl R. 41), was stationed at Camp Kilmer, _New Jersey, on October 31 
1942, · preparing for service overseas. On that date all of. the task 
force personnel, including the accused, were under restrictions by an 
order of the Comm.anding Officer, Camp Kilmer,•Memorandum No. 108., 
which confined them to the limits of t}le po·st and which excluded all 
visitors. {R. 11; Ex. 3) The accused, however, on October 3, 1%2, 

. in violation of the above described restrictions, aosented himself 
from his organization at Camp Kilmer without authority. On the same 
day and l'lhile in an absent without leave status, he was transferred 
to the Task Force Replacement Pool (Exs. 1, 2). Ori October 4, ,1942., 
during his absence, the 175th Infantry Re~iment departed from camp · 
for a port of embarkatfon (R. 31-36; Ex~ 7) · 

.The accused in a statement in which he admitted his un­
authorl.zed absence .explained that he left camp on October 3·, 1942, 

._for New Brunswick; that he met a 11con~enial11 lady, had a few-drinks 
and returned to ca.irp the next day at about. 9 p.m.; that he had no 
knowledge of the pending departure of his unit but learned upon his 
return that it had moved out in his absence. He expla.ined further 
that he became _oanicky and. had little recollection of tilat followed; 
that he deeply reeretted his actions; was ready to accept punishment 
but prayed to be permitted to remain in the service (H.. 34-39; Ex. 8) •. 

On November 9, 1942, the accused a.~ain absented himself 
without.authority and remained absent until November 21., 1942 (H. 46; 
Ex. 6). 

4. The accused, after being advised of his rights, testified 
that he had left his organization on October 3, 1942, for the pur~ose 
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of purchasing a trench coat'; that he met a lady he had neve1· seen 
before and ha,d a fe1,; drin!,;:s with her; that he stayed at a hotel· 
overnight and returned to camp at about 9 p.m.i October 4, 1942. 
The accused testified further that upon his return to camp he.found 
that his organization had left" He then reported to post. head~ 
quarters.,· then to the overseas eta.ging area·a.nd then the task force 
replacement pool in order to obtain instructions but learned nothing. 
On November 10., 1942., he again left camp withoqt authority and o~ 
tained a room at a hotel in New Brunswick., ren,ainine there !'or a 
few days, then proceeded to his parents-home in Messina, New York., 
where he stayed until November 18, 1942., and then returned to camp. 
(R. 40-46) . 

The accused admitted he had knowledge of the restriction 
order at the tinie he left camp.and that he absented himself'"1thout 
leave on both occasions. He admitted he 'knew that his trunk had 
alreaay been shipped ;µid that he should have obtained authority be­
fore leaving camp (R. 46-52). 

5. The Specitication; Charge I., alleges that the accused violated 
the order of the Co.lllll"anding Officer, camp Kilmer., confining all task 
torce officers to.the limits of the post by leaving the limits ot said 
post without authority.· 'l"he order referred to in the Specification was 
published Uctober i, 1942, to become effective at reveille, Uctober 3., 
1942. The accused left camp on October 3., 1942, and did not return 
until 9 p.m. the following day. The accused then l~arned his unit had 
departed for.a port of embarkation.· The accused admitted he had know­
ledge at the time he .absented M.mself from camp of the order res­
tricting him to the limits of uamp Ailmer and that he knew he_ shoula 
have obtained permission to leave camp. This evidence supports be­
yond·a reasonable doubt the finding of guilty of the vharge and ~pecifi­
cation. 

6•. ~pecHications 1 and 2, uharge n, allege that the accused 
absented him.self without leave from his organization from uctober 3, 
1942, to uctober 19, 1942, and from November 9, 1942, -to about .Nov­
ember_ 2.1., 1942. 'l'he evidence, including the ad!Uissions and testimony 
ot the accused shows that he left Camp Kil.mer without permission on 
the dates alleged in the ~pecitice.tions ~nd that he remained absent 
therefrom until October 19; 1942, and November 21, 1942, respectivel,Y. 
'J.'he accUBed admitted that he had absented. himself without permission 
as alleged., and that he knew he should have obtained.permission be­
fore leaving the post, The evidence shows that the accused left Camp 
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. Kilmer on Octol>er 3, 1942, and remalned ab~ent therefrom until 

.. October 19., 1942, and aga,in lett on November 9,. 1942, and· re­
mained absent to November 21., 1942. During-these absences he 
remained a few days in both New Brupswick and New York and then 
returned to camp. The evidence clearly, supports the findings of 
guilty. . 

·a. +he records ot the Ottice o:f The Adjutant .General show 
that the accused is 27 years of age and that he was inducted. into 
the '4:roy on April J., 1941. · He entered officers• candtdate school 
at ·Fort Benning., Georgia., May 27, 1942., and was.comniisioned a 
·second lieutenant on August.25., 1942.· · 

9. . The court. was legally constituted. No ·errors injuriously 
af"tecting the substantial rights of the accused were conmitted during 
th~_triaJ.. In the opinion of the Board of Review the record is 
legally su.fticient to support the findings of guilty or the Charges 
and Soecitications and to warrant confirmation of the sentence. Dis-· 
missai is authorized,upon conviction of Article of War 96.or 61. 
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1st Ind. 

War Department, J.A.G.o., NAA 2 0 1943 - To th~ Secretary of War. 

l. Herewith transmitted for thb action o:f the President are . 
the record o:f trial and the opinion of the Board· of Review in the 
case of Second Lieutenant Joseph J. Hudak (0-12912'79), Infantry. 

2. I concur in the opinion of· the .Board of .fleview that the 
reeord of trial is legally sufficient to support the findings and. the 
sentence and to warrant confirmation thereof.· .The accused was .found 
guilty.of violating an·order restricting the.personnel of his organi-
zation to the limits of Camp Kilmer, New Jersey, in violition ot · 
Article of War 96, and of absenting himself without leave 1'rom his 
organization from October 3, 1942, to October 19, 1942, and from Nov­
ember 10, 1942, to November 21, 1942, in violation o:f Article of.War 
61•. He was sentenced to dismissal and total forfeitures. The evidence 
shows .that on October 3, when the ac_cused :first absented hilnselt with­
out leave, his-organization was p:r:eparing for entrainment :for a port 
o.f' embarkation and that it departed on the following day.- Under the 
circumstances, therefore, the action of the accused in absenting him­
self without leave from his organization on October 3 involves a 
serious. breach of discipline and duty.~ I recommend, therefore, that 
the sentence of dismissal and total forfeitures be confirmed and 
ordered executed. 

J. Inclosed are a draft of a letter for your signature, trans­
mitting the record to the President for his action, and a form.of 
Executive action designed to carry into effect the foregoing recommen­
dation, should such action meet with approval. 

I.;yron C. Cramer, 
Major General, 

The ;udge Advoca~e General. 

3 Incls 
Incl 1 - Record of trial 
Incl 2 - Draf't of ltr. for 

sig. Sec. of War 
Incl 3 - Form of Executive 

action 

(Sentence confirmed. G.C.M.O. ?9, 5 Apr 1943) 
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WAR DEPARTMENT 
Army Service Forces 

(305)In the Office of The Judge Advocate- General 
Washington, n. c. 

SPJGN 
CM 230196 APR 3 1943 

UN IT E.D ST ATES ) EASTERN SIGNAL CORPS 
) n.AINING CENTER 

v. ) 
) Trial by G.C.M., convened at 

Private HARVEY M. KEN1-JEDY ) . Fort Monmouth, New Jersey, 
(31104120), Company A, 802nd ) December 29, 1942. Dishon­
Signal Service Regiment. ~ orable discharge (suspended) 

and confinement for one (1) 
) year.· Detention and Rehabili­
) tation Center, Camp Upton, 
) New York. 

OPINION of the BOARD OF REVIEW 
CRESSON, LIPSCOMB and CCXILF.S, Judge Ad:vocates. 

1. The record of trial in the case of the soldier named above, 
'Which has been examined in the Office of The Judge Advocate General · 
and there found legally insufficient to support the findings and the 
sentence in part, has been examined by the Board of Review and the 
Board sul:nits this, its opinion, to The Judge Advocate General. 

2. The· accused was tried on the following Charges and Specifi­
c~tions: 

CHARGE I: Violation of the .58th Article of War. 

Specification: In that Private Harvey M. Kermedy, Com­
pany A, 802d Signal Service Regiioont, did, at Fort 
Monmouth, Red Bank, New Jersey, on or about Octo­
ber 6, 1942, d.esert the service of the United States 
arid did remain absent in desertion until he surren­
dered himself at Fort Monmouth, Red Bank, New Jersey 
on or about November 7, 1942. 

CHARGE II: Violation of the 93rd Article of VIar. 

Specification: In that Private Harvey M. Kennedy, Com­
. pany A, 802d Signal Service Regiment, did, at Fort 

Monmouth, Red· Bank, New Jersey, on or about July 
2, 1942, feloniously take, steal, and carry awa:y 
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one shirt, khaki value about $2.17 and one hat, 
denim, value about $.J4, the property of Private 
Robert L. Usser;r, Company A, 802d Signal Service 
Regiment,; Fort Monmouth; Red· Bank, ,New Jersey. 

The accused pleaded not guilty to. and was found guilty of the .Charges 
and Specifications thereunder. He was sentenced to dishonorable dis­
charge., .forfeiture o.f all pay and all()Wqilces due. or to become due., 
and con.finement at hard labor .for one and one-hal:f· years. The re:view-. 
ing authority approved the sentence., ordered·its execution but sus­
pended the· d;ishonorable discharge, ·reduc~ the period of confinement 
to one year and designated-the Second Service Command Detention and 
Rehabilitation Center., Camp Upton, New York., as the place of confine-. 
:ment•. The result o:f his trial \tas published in General.Court-Martial 
Order No. 2., Headquarters.,, Eastern Signal Corps Tral. ning Center, 
January 13, 1943•. 

3. The evidence for the ,prosecution concerning the Speci.ti.cation., 
Charge I., shows that the accused absented himself without leave from 
his organization on October 6, 1942, and remained in 'llnauthorized ab­
sence until., af'ter a perio'1 o:r 32 days., he., dressed in unif'onn., returned 
with his i'ather and surrendered himself to. his organization on November. 
;7., 19.42 (R. 6-8., 21; Ex. ·P-1) • . 

The evidence for.the prosecution concerning the Specification., 
Charge ll~ shows that the accused lived in a tent with four. other 
soldiers,. including one Private Usser;r :who was ·supply clerk of the 
compa.ny {R. a.,· 12, .13),. ill five soldiers hung their clothes on the 
same rack but had separate places for them (.R. 12). On or about July 

·J.,1942., over.three montha before the accused.left., Usser;r mi'ssed a 
cotton shirt., which he had not lent to aeyone (R. 9). · Usser;r went on 
a .furlough·in September. During this period the company was moved from 
1ts tents to ·arother area (R. 10., 12) • When Ussery returned his denim 
fatigue hat was missing (R. 10). He bad lent it to no one. In a routine 
post AWOL check-up or the accused's clothing late in October., Usser;r, 
in his capacity as supply clerk; found both his shirt and hie fatigue 
hat amon~( the accused I s belongings (R. 9-ll). . The testimony does not 
make it clear whether they were in the· accused's barracks bag or his 
foot locker. Ussery stated that the shirt and hat were "emptied out 
ot the barracks bag• (R. 11). Another witness testified that they 
were in the· accused's .toot locker (R. 15). · Usser;r also t estif'ied that 
•during the check ot the clothing we put_ all the stu:rt on the .tloor., 
all in a big pile" from both the barracks bag and the .f'oot·locker (R. 10). 

4. The accused testifiec;l that he wore his unif'onn at all times 
while away; that ha never obtained civilian employment; that he surrendered 
himsel.f; and that he never intended to desert the service. 1'11th regard 
to the missing articles of clothing the accused declared that·while the 
clothes of each soldi~r should have been on a specificed part of the 

-2-

http:compa.ny


(3C77) 

stand., they were., in .fact., "all mixed up"; and that ha did not put 
Ussery's shirt or hat in his .foot locker (R. 19-17). On cross~amin­
ation pertaining·to the Specification., Charge I., the accused stated 
that he lived in Stanford., -Connecticut; that.he went to New York City., 
where he stayed in a Y.M.C.A.; that he had $105.when he left his 
organization., which by the time he returned he had spent; that his 
father .found him in the Y • .M.C.A• ., and told him that the best thing for 
him to do -was "to turn in"; _that he intended to return and so told his 
father; and that he was intoxicated most or the time 1vbileaway (R. 
17-21).· '!,Jpon cross-examination by the court regarding the Specifica.:... 
tion., Charge II., the accused said that he ·di..d not know 1,hat the ·shirt 
and the hat were in his possession; that he had a similar cotton shirt 
and a fatigue hat of his own;- and that he usually kept his .foot. locker 

· open. He admitted that his clothes should have been separated .from 
Ussery•s by those of the three _o~her soldiers (R. 21-Z3) • 

. 5. The Specification., Charge I., alleges that the accused did., on 
· or about October 6., ·1942., desert the service., and remained absent in 
desertion until he surrendered himself at Fort-Monmouth., New Jersey., 
ori or about November 7., 1942. · In order to sustain the findings of 
guilty under _this Specification., it is necessary.that the evidence show 
that the accused absented himself·w:i.tliout leave from his organization., 
and that he intended to remain away permanently (par. 130., M.C.M • ., 
19:28). 

. The evidence clearly shows that the accused absented himself 
without leave from his organization at Red Bank., New Jersey, as alleged. 
The evidence shows further that the accused went to New York City, a 
distance of only approximately 35 'miles., and that he remained, in New 
York City until he voluntarily returned to his organization after.an 
absence o.f 32 days. During the period o.f his absence, the accused ap­
pears to have l'«)rn his uniform. On the other hand., there is no evidence 
that the.accused sought employment or wore civilian clothes. 

It is well settled that mere absence without leave is not 
sufficient evidence of an intent to desert unless such absence is much 
prolonged. In a similar case in which_ the evidence showed that the 
accused was apprehended in uni.form -after having been absent without 
leave .for one month and six days, it was held tLat the record was not 
legally sufficient to sustain the finding of guilty of desertion (CM 
123404; CU 122'759 (1918)., Dig. Op. JAG., 1912-40, sec. 41,6 (8)). In 
another case '.involving absence of 23 days., a similar decision was · 
rendered (CM 196867 (19)1)). 

Under the facts of the present case, and in view o.f the 
above authority., the Board is of the opinion that the record is legally 
sufficient to support only so much of the .findings of guilty as involves 
a finding that the accused absented himself vd thout leave for the period 
alleged; in violation of Article of War 61. 
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_The Specification, Charge'II, alleges that, on July 2, 19.42, 
the accused feloniously took, stole, and carried away a khaki·shirt 
and a denim hat belonging to one Private Ussery. In order to sustain 
the .finding of guilty ofthls Specification and Charge, it is necessaI7. 
that the evidence establish t~at the aocused took the property; that he 
carried it away; and that he intP.nded pe:nnanently to deprive the owner 
of the property (par. 149, P• 173, M.c.y., 1928). None of _these elements 
are established in the present case. The only affinnative evidence that 
the· accused took or carried away these articles is the fact that they 
were found among his belongings. imile this would be damaging under 
most oircumstances, it is not in this case. 'rhere is no ·evidence that 
the accused took Ussery•s shirt or hat or that·he intended to deprive 
Ussery of them. The statement by the accused that the clothes were 
•all mixed up• is supported by Ussery• s testimony, who believed they 
bad been •misplaced•. Ussery stated that when he rei;urned 1°rom his 
furlough •eve:eyt.hing was sort .of mixed up• and, in his opinion, his 
.fatigue hat •was misplaced .at the time the.company moved•. There. is 
no evidence in the record· that the accused took or carried away the 

. items nor do the surrounding circumstances show an intent to deprive 
the owner thereof'. 'Ihe accused testified that he had a similar hat 
and shirts o.f his own. This was not denied. It was possible, and 
not improbable, that the shirt and hat were ·pu~ into the accused• s , 
barracks bag or his toot locker by mistake during the moving. ·The shirt 
which had been kept on a com1:1011·rack, had been missing over three months•. 

The Specification alleges that the accused .feloniously took 
the denim !atigue hat on or·about July 2, 19,42, whereas the evidence 
shows that it ,ras not missiµg until Usser;y returned- .from his furlough 
in September. The evidence £ails. therefore., to sustain the findings 
of guilty. 

b. . For the reasons ;!ta"tc:td the Board ot Review is of the opinion 
that the record 0£ trial is not legally sufficient to support the !ind­
ings of guilty o.f Charge. II, and i te Specification; and legally sufficient 
to support only so much of the findings of gullty of Charge I and its 
Specification as involves .findings that the accused, at the place alleged., 
absented him.self without leave from his organization on or about October 
6, 19,42, and ranained absent without leave until he surrendered.himsel.f 
on or about November 7, 19,42, in violation of Article of War 61, and 
legally sufficient to support only so much of the sentence as involves 
con!inement at hard labor for three months and· six days and forfeiture 
of two-thirds of his pay per month for a like period. 

Judge Advocate. 

Judge Advocate.' 

-4-



(.309) 

. 1st Ind. 

War Department., J .A.G.O • ., NR 10 t94l - To the Secretary of War. 
. . 

, l •. Herewith tr~tted for your action under Article of War .. 
.5~., as amended., is the record ot trial in the case ot Private · 
Harvey M. Kennedy (.'.3ll0,4l.20)., · Company A.,. 802nd Signal Service · 
Regiment, together with the fqregoing opinion of the Board: of Review. 

2. I concur in the opinion of the Board of Review and., for the 
reasons stated therein., recommend that the findings of guilty of 
Charge II and its Specification be vacated; that so much of the findings 
of guilty of Charge I and its Specification as involves findings of 
guilty of an offense by accused other th.an absence without leave from 
his organization at Fo~ Monmouth.,·Uew Jersey., on or about October.6., 
1942., until he surrendered himself on or about November 7., 1942., in 
violation of Article of War 61., be vacated; that so much of ~he sen­
tence as is in excess of confinement at.hard labor for :minety-six 
days and forfeiture of sixty-four days' pay be vacated; and that all 
rights., privileges and·property of which accused has been deprived by 

· virtue of that portion of the findings_ so vacated be restored. · 
' -

.'.3. · Inclosed is a form of action designed to carry into effect 
the recommendation hereinabove made should it meet lidth·your approval. 

Q . Q..,..__o._..____P_.__ 

Myron C •. Cramer., 
Major General., 

The Judge Advocate General• 

. 2 Incls 
Incl 1 - Record of trial 
Incl 2 - Form of action 

(Findings of guilty of Charge II and its Specification.vacated. 
So much of the findings of guilty of Charge I and its Specifica-
tion as involve findings of guilty of an offense by accused otherthan 

'.absence without leave from his organization at Fort Monmouth, New 
Jersey, on or about October 6, 1942, until November 7, 1942, in 
violation of Article of War 61, vacated. So Dllch of the sentence 
as in excess ·of coni'inement at hard labor for three months and six 
days and forfeiture of $JJ.J2 per month for a like period, vaoated. 
By order of the Secretary of War. G•.C.M.O. 89, 16 Apr 1943) . 
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Services of Supply 

In the Office o£ The Judge Advocate General. 
Washington, D. c. 
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SPJGK 
CM 230201 

MAR 2 0 1943 

U N I T E D S T A T E S ) ALASKA DEFENSE COMMA.ND 
) 

Y. ) Trial by a. c. M., eonvened at 
) Fort Glenn, A.laska, November JO­

Major ELBERT E. EUBANKS ) December l, 1942. Dismissal. 
(<>-288552), 153rd Infantry. ) 

OPINION of the BOARD OF REVIEW 
COPP, HILL and ANDREWS, Judge Advocates. 

l. The _record o£ trial in th3 case o£ the officer named above 
has been exarn1 ned by the Board of Review and the Board submits this, 
its opinion, to The.. Judge Advocate General.. 

2. Accused was tried upon the following Charges and Spee:l.ti­
cationsa 

CHARGE. I z Violation of the 85th Article of War. 

Specit'icationz In that Major Elbert E. Eubanks, 
153rd. Infantry., was, at Fart Glenn, Alaska, 
on or about the 25th, 26th and 27th .of Octcber, 
1942,. found drunk 'While on duty as Executive Of-

. i'icer of the Third Battalion, 138th ·Infantry•. 

CHARGE II z Violation of the 96th J..rticle of War. 

Speci!icationa In that Majoi· Elbert E. Eubanks, 
153rd Inf'antry, did, at Fort Glenn, Alaska, 
on or about October 25th, 1942, render himseli' 
unfit to perform his duty as Battalion Executive 
Officer by the intemperate use of intoxicating 
liquor, and did remain un£:it £or said duty until 
4a00 PM, October 27th, 1942. 

He pleaded not guilty to Charge I and its Specification and.guilty 
to Charge II and its Specif'ication. He was found gnilty of both 
Charges and Specifications. No ev:Ldence of prev:Lous convictions was 
introduced. · He was sentenced to be dismissed the service. The re­
viewing authority approved the sentenceruid forwarded the record of 
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.trial, including in his action the following: 

"Pursuant to Article of \Var 48 the order direct­
ing the e~ecution of the senten~e ·is 1'd. thheld." 

. ! 
The record o£ trial has been ~reated as if forwarded for action under -
.Article of V!ar 48. · 

J. The evidence shows that on October .21, 1942, accused was as­
signed to special duty as Executive Officer of the 3rd Battalion, 
138th In!'antry (R. 7, 9, 18, 23, 41). Due to crowded conditions no 
office had been establismd for him at that tine (R. 2J). He and 
several other officers occupied a "huttt, accused being the senior of-:­
ficer therein (R. U, 18, 24) •. Prior to Sunday, October 25, accused 
was up f'or.reveille daily and perf~d·his dut,iesin a normal and 
rational manner (R. 14, J.8, 24, · Z7): Second Lieutenant Gordon E. 
Van Tassel, 138th Infantry, an occupant of the same hut, testified 
that he saw accused at about 11 p.m., Saturdq, October 24, at -which 
time accused•s condition was "normal" (R. 14). ()l Sunday morning, 
October 25, however, accused did not appear at reveille or breakfast 
(R. 24, 27). About 10:30 a.m. he fell out ,of bed or fell in endeavor­
ing to get out of bed (R. 15, 18, 27). In attempting to arise he .fell 
again and First Lieutenant William J. Fitzgerald, Medical Corps, Bat­
talion Surgeon and an occupant of accused•s hut, helped him back to 
bed (R. 15, 18, Z7). First Lieutenant William K. Moors, 138th Infantry, 
who was Adjutant of the 3rd Battalion (R. 17) and occupied ,accused•s 
hut (R. 18, 21, 22), was present at the time. He testified that. ac­
cused appeared to be "unsteady on his feetn and did not say anything 
(R. 19). Lieutenant Fitzgerald "did not detectn the smell of liquor 
on accused's breath (R. JO). He noted a "small abrasion" over ac- · 
cusedis .forehead, "just over the le£t eyen, which in his opinion was 
slight, superficial. and not nof a very serious nature" (R. 27) •. 'Wit­
ness did not ascribe accused's failure to perform duty on SUnday, 
Monday or Tuesday to this fall (R. 27). . 

Between 10:30 and 11 a.m. (R. 11), Captain Carl H. Wells,· 503rd 
coast Artillery, went to accused•s hut to get some cigarette lighters 
which accused, vmile on leave, had procured :for him (R. 10, 12). Ac­
cused was in bed (R. 10). When witness tried to arouse and waken him 
there was "just a series of mumbling and grumbling" (R. JJ). Witness 
asked accused "how he was feeling or somethin~ like that", am. could 
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' ... 

not understand accused's reply, which was 1tjust a mumbling, more ar 
less" (R. ll). Witness t~stilied further ~t accused•s speech was. 
•not clearn and "was not very coherent• (R. l:,O, 12),· that he "was 
more or less in a coma" (R. 12), that it was not nworth while~ .to .. 
attempt to carry on a conversation 'I'dth him, and that he did not a?,­
pear to have .tull and rational control of his mental and physical · 
faculties · (R.. ll). Witness stated ·that there was an odor of wW.ske;r • 
in the hut; that some Tihiskey bottles were present (R. 13, 14), and 
that .nfran all appearances• accused•s condition was 11attributable'to 
an excess consumption of intoxicating beverages", although w11ness 
could not nstate tha~n (R. ll). From ·"having seen persons previously 
with a hangover" 11itness nassum.ed that .that was ·the trouble" (R. 12). 
He stated also that accused was either •in a drunken f!tupor or so~ 

· thing else· was wrong With him" (R. 10). ·When asked whether there 
was any similarity between accused•s actions and thos~ of a person 
waking fran a sound sleep rather than from a "hangover•, 'Witness 
replied: "I would sa;y it was a combination of both.• (R. 12) · 

Witness le.ft the hut and returned ~out an hour later. Ac­
cused was in bed (R. ·u) but, comply.ing with a request .fram 111.1ness, 

· arose and procured the cigarette lighters (.R. 12, 13). Accused was 
"sanewhat" unsteady, but "he was on his feetn (R. ll). In the opin.;.­
ion of witness accused did not have :full control of his mental and · 
physical :faculties at the time (R.12). \liitness·had no conversation 
111.tA accused other than to ask him for the lighters (R. 13). en this 

.- occasion also witness noticed l'ibiske;r ·in the hut, but he did not see 
accused_ take any (R. 13). Witness did not notice any cuts or abrasions 
on accused ts forehead or_ over either eye (R. 10) • 

. Lieutenant Colonel Galen A. Gorrill, Camnanding Officer, 3rd.Ba~ 
talion, 138th In:tantry (R. ?}, testi:tied that he was 1n accused•s hut 
during the .forenoon of Sunday, ~tober 25. The time of his visit does .. 
not app,ar in the. testimony. Accused was on his bunk and said that he 
did not feel wll but did not think he had a.nywli.ng serious. W:1.tness 
suggested that accused take care 0£ himself' so as to be ready :for dut;r 
on Mondq (R. 8). He testified that accused•s condition was apparently 
ttnothing more. thai, perhaps, a head-a.che•••not feeling well• (R. 9). 
Lieutenant Moors smr .accused rrom time to time during the da;r and, on 
each occasion, accused was 1n bed (R•. 20). Neither Lieutenant· Moors 
nor Lieutenant Van Tassel considered accused fit :for dut:r on that da;y
(R~ is; 19). In the opinion of Lieutenant Moors the cause-of accused•s 
unf'i~ss was •intoxication" or "post-intoxication" (R. 19). . · 

http:a.nywli.ng
http:nassum.ed


(Jl.4) 

On Mond~., October 26., 1942., accused did not appear at reveille., 
breakfast or drill call (R. 8, 15, 24, 27). As a consequence., about 

.7 or 7:15 a.m. (R. 19)., Lieutenant Colonel Gorrill went to accused•s 
hut and found him in bed. Accused said he had overslept (R. 8)•. 
Lieutenant Colonel,Gorrill testified that he asked accused whether 
he was able to get up and dress. Accused· answered that he was (R. 8., 
19). Believing accused in condition for duty (R. 9) witness., after 
reprimanding him for not being up (R. 8)., told him to get up.,. dress., 
go outside., and inspect the area (R. 8., 19). Witness did not think 
that accused was under the influence of liquor at the tiroo (R. 10). 
A;fter ordering him to get up witness left the area (R. 9., 19). Al­
though Lieutenant Moors tried to help accused comply with the order 
(R. 19) accused lldeclined to get uptt (R. 20). Lieutenant Moors re­
garded accused asttintoxicated" (R. 20) and unfit for duty "because 
of either alcoholism or post-alcoholism" (R. 21). 

First Lieutenant George E.Pollock., Commanding Officer., Head­
quarters Detachment., 3rd Battalion (R. 23., 24)., who also lived in ac­
cused•s hut., was present on the morning of Monday., October 26., and ·, , 
testified that accused was ,in bed., that apparently he was sick (R. 24), 
that his speech was not clear., and that in the opinion of witness he 
was unfit for duty (R. 26). About; 8a30 a.m. (R. 24)., 'Witness sum- . 
moned Lieutenant Fitzgerald., who came to the hut to examine accused . 
(R. 27). Lieutenant Fitzgerald testif'ied that accused was ."in a coma­
tose staten (R. 31)., that his reactions were "sluggish", that h~ was 
"unable to answer questions and to speak coherently" (R~ JO)., that his 
mental.. and physical faculties were impaired (R. 27)., and that he was 
Uin no condition to do dutyn (R. 30) or nto take. the field• (R.· 28). 
Although the symptoms were such that accused ncould have been" suf­
fering £ran coma., concussion or fractured skull (R. ·JO)., witness 
diagnosed the condition as resulting .from acute gastritis solely 
and stated that it did not result fran nover indulgence" (R. 32). 
However., l'd.tness also stated that there were no indications as to 
what might have produced the acute gastritis and that consumption 
of large quantities o£ alcohol is a "conunonn reason far acute gas-:­
tritis (R. J2). In answer to the question., "Was he intoxicated?"., 
'Witness replied., "I ca.n•t answer thatn., and he also claimed his in­
ability to tell what caused the impairment of the mental and physical 
faculties of accused (R. 28). 

A.fter Lieutenants Fitzgerald and Pollock had discussed the matter 
they decided to enter accused•s nat1e in the "sick bookff., and about 9 a.m. 
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.. they made the entries (R. 24; 25, 27; Ex. l).- He was listed as sick' 
in quarters,· not in line of duty, and the entries were signed by Lieu,.._ 

• tenant Pollock as detachment commander and·Li.eutenant Fitzgerald as· 
.medical officer (R. 25; Ex. l). Lieutenant Fltzgerald testified that 
he marked accused "Line of Duty a No" because it was his opinion at 
the time that the illness had not been incurred in line of duty (R.; 28,
30). -

.Apparently accused remained in bed during the l'lhole of Monda;y 
(R. 15, 26), .although in_the afternoon he answered the telephone in 
an intelligible manner (R. 15). Lieu~nant Fitzgerald test:i,f'ied that 
he did not see accused drinking on Mono.ay night, that accused was not 

_drunk on Monday night (R. 33), and that 1£ he had been, 1'itness be-
lieved he would have *noted" it (R-. 32). . . 

On Tuesday, October Zl, accused did not appear for drill call and, 
shortly thereafter, Lieutenant Colonel Gorrill went to accused's hut 
(R. 8). He found accused 1n bed, unable to talk coherently (R. 8)., 
"in a stupor", and •def'initelytl under the influence of liquor (R. 10). 
"There was a strong odor or liquor" (R. 8). Lieutenant Colonel · 
Gorrill "called the regiment immediately and requested that Major 
Eubanks be relieved £ran dutytt (R. 8). Lieutenant Colonel William 
F. Schweikert, RegiJDental Executive Officer, 153rd Infantry (R. 35, · 

· .36), received the call ani reported the matter to "Colonel Hallo11ell", 
Camnanding Officer of the regiment, who directed Lieutenant Colonel. 

-~Schweikert. to get in touch with the regimental surgeon and investi­
gate (R. 35) • .Accordingly, Lieutenant Colonel Sclmeikert, Lieutenant 
Colonel Gorrill and Captain;Fred H. Lundgren., Jr• ., Medical Corps., 
Regimental Surgeon, visited accused about 9 a.m. (R. 33., 35, .36)~ 
Lieutenant Colonel Schweikert testified: 

"In my opinion, at that time he was intoxicated. 
I judged that by- his appearance., his actions., 
his speech., etc." (R• .35) 

w.Ltness testified further that he would.classify accused as "drunk" 
at the time (R• .36). · 

Captain Lundgren testified that he examined accused and.found 
his speech "thick and somewhat incoherent" and his movem:mts slow 
(R• .3.3) 
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"In response to my questions, he was slow and 
methodical in his speech and also in his move­
ments; and in regards to rei'lexes, they were 
present put slow and •••••slower than normal." 
(R. 34) · 

Accused was not "fit for d1.l.tyt' (R• 34). Witness detected "'what I 
thought to be the odor of vomitus and alcohol" (R. 33). Witness 
testified that he nwould say" that accused was "partially comatose" 
and, that he "would not know11 met.her accused was suffering from the 
effects of having consumed an excess of intoxicating beverages 
(R~ 34). 1.hen asked wmther he considered accused drunk or sober, 
witness replied: 111.zy- opinion was not based on fact. I had no proof. 
My opinion would be .merely inferential" (R. 34). He was then asked, 
"\'.bat would that inferred opinion be?", to whi?h he answered: 

"My own inferred opinion was that Major Eubanks 
. was in a semi-canatose condition, the actu:µ 

cause of which I did not know. He was -depressed 
and lethargic. The actual cause I could not 
clearly infer... He was in a state of more or less 
profound depression." (R. 34) 

Witness was then directed to answer the question ;met.her in his opin-
ion accused was drunk or sober. He answered: · 

"I will state this thens It is nzy- opinion that his 
state resembled that of drunkenness. There was the 
odor of al.cohol in his breath; but whether it was 
the total. cause, I have no way of proving it, and 
I can•t jump at the conclusion because the injection 
of a sedative might have been the cause. It could 
have been uremia or a number of states, poisoning 
of the food. Merely the fact that there was the 
odor of alcohol on his breath would not be enough 
for me to state that .oo .was drunk. I mean by drunk., 
p-..irely from the injection of alcoholic liquors" 
(R. 34). 

lieutenant Fitzgerald, 'Who also was present, stated that accused 
wa.s still suffering from acute gastritis (R• .'.32)., and that his ttmua­
cul:u- reactions v:ere sluggish, bis speech was not coherent., and he was 
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etill in bed" (R. 28). Witne~s did not detect the odor of alcohol 
on accused's breath. "There was a strong., foul-smelling breath b'llt 
I would not declare it was alcohol". (R. 29) Witness stated that 
his own sense of smell was none too acute. '.lilitness • sinuses were 

11not in good condition. If it were strong 
. enough., I believe I could have recognized it.n 

(R. 29) 
' . 

When asked tc;, what witness ascribed the physical impairments of ac-
cused., he stated: "I can't answer that" (R. 29) and gave exactly the 
same reply to the quest.ion., "Was he intoxicated?" (R. 28). However., 
at another point in his testimoey 'Witness asserted that accused was 
not suffering from "alcoholism" (R• .32). 

Captain Lundgren recommended that·accused remain in quarters 
and that he be given "caffeine-sodio-benezoaten every three or four 
hours "because he was depressed and in a semi-comatose coooitionn 
(R. 34) •.Accordingly., Lieutenant Fitzgerald "prepared a hypode:nnic 
of seven and one-hal.! grains of caffeine" and administered one hypo­
dermic at about 10 a.m. and another at about 2 p.m. (R. 29). The ef­
fect was "slightly stimulating*** there was also a slight diuretic 
reaction" (R. 29). When asked 'Whether caffeine was "considered ex-· 
cellent as a sobering agent for. persons suffering £ran over indul­
gence"., Lieutenant Fitzgerald replied: 

"It. is an excellent stimulant for any conditi.on 
of shock., low blo<?(i pressure or if you wish to 
get elimination in the ld.dne-ys.' I ·would not go 
on record as declaring it an excellent sobering 
agent. · I will go. on record as declaring it an 
excellent stimulating agent" (R. 29). 

He also stated that any stimulant would be ngood medicine" in the case 
of acute gastritis (R. 33). . · 

After receiving the report from Lieutenant Colonel Schweikert 
(R. 35)., Colonel Hallowell issued a verbal order at.about noon on 
Tues~., October 'Zl., relieving accused from duty (R. 8, 18)•. Sub­
sequently a 'Written order was issued confirming .the verbal order 
(R. 18). Between land 2 p.m • ., Lieutenant Colonel HO'W8ll Brewer., 
Medical_ Corps., Commanding Officer., 186th ~tation Hospital.~ Fort 
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Glenn., examined accused (R. 5., 6). He testified that accused "was 
in a state which we call post-alcoholism. He was not drunk at the 
time. He was in a post-alcoholic state" (R. 6). The symptoms lead­
ing witness to this ·conclusion were a flushed face., a slight slur­
ring· ot the speech., and a slowness o£ movement - char~terist.ics o£ 
the condition. Such.symptoms might have been produced by dr.ugs or 
sickness o£ certain types., but no such sickness was present. iifit­
ness did not think that they would have been produced by "any ~- . 
terior application" (R. 7). Accused "passed" certain tests given 
to d'etermine "'Whether or not a ma.'l has coordination o£ his muscular 

.reflexes"· (R•. ·6). Witness testii'ied that caffeine would have a sober­
ing effect on a person under ·the influence o£ intoxicating liquors, 
as such· persons "need more oxygen than a normaJ. person and caffeine 
naturally hastens the fl.ow o£ oxygen and aids the man in breathing" 
(R. 5). 

During too course o£ the examination by Lieutenant Colonel 
Brewer accused., having been warned by a "Major Rice"., ·who was present, 
that "aeyi;hing he might sa;y might be used against him" and that ho 

. had the· right to remain silent (R. 5)., made the following "voluntary 
statements", no objection to their admission being made by the de­
fense: 

"He stated that he had brought back with him from 
a recent leave he had been on a qua.rt of Four Roses 
and that he had gotten drunk the night before at 
about ten o•clock and that he was relieved .from 

· duty on the morning o£ the 27th o£ · October about 
six o•clock." (R. 5) 

At about 5i30 p.m • ., ~s directed-by Lieutenant Colonel Schweikert., 
Captain Lundgren took accused to the station hospital. (R. 35). Entries 
were made in the Daily Sick Report for October 27., showing "Qt:.a.rters 
transferred to Hosp. 11 , and "In Line o£ Duty Mo"., signed by Lieutenant 
Pollock and Lieutenant Fitzgerald (Ex. l). 

Durine October 25., 26 and 27, accused did not perform art:/' duty 
(R. 8., 16). P.is physical. and mental. .faculties.were impaired (R. 27) 
a.11d he 

nwas in bed most of the time and at times some 
of the occupants o£ the hut vrould esk questions 
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and the replies would. not be coherent. Some;... 
times it was. It was quite apparent that the 
Major could not do-duty.n· (R. 16) 

Lieutenants Fitzgerald and. Van Tassel testified that there was 
whiskey in the hut {R. 16, JO), but neither they nor Lieutenant Moors 
saw accused take a drink (R. 16, 21, 23, ·JO), and IJ.eutenant Moors· 
testified that he did not smell whiskey on accused•s breath during 

· the tbre~ay period (R. 22) and did not see a.-rr:, empty bottles or 
any evidence of drinking in the hut (R. 2J). Lieutenant Pollock·· 
testified that on either. Swxiq or Monday night he was awakened by 
a noise, and smr accused "evidently JJ.ghting a stove· or adjusting 
it" (R. 24). Lieutenant van Tassel.testified that he (witness) had 
a quart bottle of grain alcohol in the hut (R. 15, 17). Shortly 
after noon on Sundq, October 25, he noticed that it had been "dis­
turbed". He continued: 

"I don•t lalow where it went. I have no idea. 
I can•t say the Uajor took it. The fact re­
mains it was mis~.n (R. 15) 

\'fitness made a note of the level of the contents of the bottle. en 
MondcliY morning he "noticed that more alcohol was gone" .(R. 15). 
About· one-half pint was missing (R. 17). 

over the objection of the defense the court admitted certain 
indorsements to a basic letter, which was not in evidence (R. 37, 38; 
Ex. 2). The 1st Indorsement was .from the Commanding General, Fort 
Glenn, to accused., 

·"For remark as to whether or not you should 
be carried on.Sick Report, •Not in Line o.f Duty• 
between dates October 26 through October JO, 1942". 
·(Ex. 2) 

The .'.3rd Indorsem:int., signed by accused, reads: 

"The remark in the sick book •Not in Line of 
Ducy- 1 between dates October 26, 1942 through October 
JO., 1942 is correct". (Ex. 2) . 

4. Upon the issue o.f. whether accused was tton dutytt during the 
period in question, the prosecution requested the court to take 
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judicial notice as follov,s I 

"*** of the fact that a state of war exists be­
tween the United states of America. and Japan; 
that. Kiska ·Island, an eneuzy- occupied base, is 
only six hundred air miles fran Fort Glenn, 
Alaska; That bombers and fighter planes have· 
been able to take off from this station., at­
tack Kiska Island and return on a non-stop 
flight; that on June 3rd·& 4th, 1942, .the en­
emy sµccessfully attacked Dutch Harbor, a United 

·Stat.es base approximately seventy miles to the 
East of this base; that on·other occasions United 
states bases on oth~r islands have been bombed 
in this vicinity; that eriemy submarines have been 
observed to be operating in.the waters,surround­
ing.this base; that the t:i.ctical situation at 
this station is such that we are required to be 
constantly ready to repel enemy sea and air at­
tacks." (R. 39) . 

No objection was made by tha defense. No action by the court ap­
pears in the record. Presumably it took judicial notice of the facts 
as requested. 

Without objection by the defense the court took judicial notice 
or 

"Field Order Number One., Headquarters, Alaska De­
fense Command, Fort Richardson, Alaska., Secret, 
dated 9115 a.m • ., .3.0 January, 1942, paragraph one, 
which designates the Alaskan Sector., Western 
Theater of Operations, as being in the Combat 
Zone. 11 (R. 43, 44) 

Without objection by the defense the court received in evidence 
a "Schedule of Calls" for .Fort Glenn (R. JS, 39; Ex. J). Captain 
Charles L. Bosley, Adjutant, Provisional Infantry Regiment., Fort 
Glenn., testified that the only differentiation in calls between 
Sundeys and other days was "Church call•t (R. 38). Lieutenant Colonel 
Gorrill, when questioned as to whether the ba.ttaJ.ion was on "the 
alert" between Saturday., October 24 and Monday, October 26., 1942, 
asked defense counsel what he meant by alert., to ·which counsel replied: 
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' 

•That is, what .the regil!l8nt cal.ls an alert-when every man is in 
readines·s•. Witness then stateda ltW'e 1rere not adTiaed by the regi­
ment during that time tb:a.twe were on what I consider an aJ.artn. 
(R• .39) HQWeVer., wit.ness s'tated that he considered himself on duty 
twenty-four hours every dq (R. 9) am :that 

.nm "lI13 opinion., there is a degree of -,ratchtul'"'.' 
ness at this time right naw•••a different d~e 
of watchfulness at this time right now than there 
was prior to a recent wa.rni.ng.n (R. 39) 

Even though permitted a half .or full .day for purposes of relaxation 
witness considered h;imseli' ttavailable for dutytt during that period 
(R. 9). He testified further that on Swxtqs,. the organization did 
not form for drill (R. 40) and that; it possible, men not on detail 
were permitted to be in quarters and •their time is ·their own" (R. 39) • 
.Announcement to this e.tfect had often. been made. but ld. tness did not · 
definitely remember making an:, such announcement on· Friday, Qctooer 
-23, 1942 (R. 39). Witness stated also that 1t an enlisted man 'Wished. 
to leave .the area on Sunday nto go fishing" permission nwouJ.d. be grant­
ed, all rieht., but he would have to get it11 (R. 40). Lieutenant ·colonel 
Schweikert., who, it '4.11 be recalled, was executive officer of -the reiP-­
ment.,· testified. that· the officers of .the regilllen.t had "hours of leisuren 
but were nsubject to call" at all times (R. 36, 37). In ar..swer to the 
question.,. "Would you say_ the hours were off duty?tt, he replied: -"If you 
are speaking of a specific duty., I would sq they are off duty.n (R• .37) 

5. Called by the def~nse., Lieutenant Colonel Gorrill testified 
that he did not aee accused take a drink and that on Su.may morning., 
October 251 'When he saw accused he "Was not at that time of the opin­
ion that Major _Eubanks. WU drunk" (R. 40) .. 

.&.ccused·. testified that on October 23 the Camnand1ng Officer, 3rd 
Battalion, told· the battalion officers 

nthat the coming Sundq would be a day of rest for 
all troops except the necessary fatigue and details 

'as Cll'deredn' 

and tlia.t1 as directed., accused ma.de an announcement to that effect at 
ofi'icers• mess (R. 41). ·()l Saturday evening., October 24., accused 

. supervised sane road work in the battalion area., returning to his 
quart.era about 10 aJO p.m. Several officers were present and accused 
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.. 

took a drink of grain .alcohol ·and grape juice. "We messed around 
.there and I took two or three more drinks then. I ·was getting pretty 
full. 11 (R. 42) He went to bed about l.2 cJO a.m~ and awoke about. 8 a.m. 
Sunday., "feeling pretty bad., and still sligh:tly intoxicated" (R. ·42). 
He 11took another little drink:11 ., 'Which "nearly knocked~ out" (R. 42). 
Then he took one more drink and v.ent back to bed. He stayed in bed 
all day and during th.a day ];lad "two or three more drinks of grain 
alcohol" (R. 42). · · 

. 'Mien he awoke Monday morning at about ? he was ttdeathly sick" 
and. his sickness continued "all day"._ He stayed in bed the entire 
day except for getting up to "relieve" himself and to "vomit" (R. 42). 
He was informed that he had,been entered on the "sick book"., but was 
not told the reason {R. 42). · He had no drinks Monday evening and did 
not remember having any· during the day (R. 43). On Tuesday morning., 
the 27th, he felt ttsome-what better" -and nfelt that a small drink" 
would. help him to l!feel better11 • Accordingly., he took one, and it -
"knocked"-hilll out again (R. 42). 

· 6., By his plea of guilty to Charge II and its Specification 
accused admitted that at the place and t~e alleged he rendered him­
self unfit to perform his duty as battalion executive officer by.the 
intemperate use of intoxicating· liquor., and remained· unfit for duty 
until late afternoon., October Z7., or thereafter. · In addition to his 
plea the evidence s.ubstantiates tho allegations beyond peradventure 
of doubt. By his ovm testimony he admitted getting ttpretty full" on 
saturdey night as a result of several drinks of grain alcohol; ~till 
feeling slightly intoxicated on Sunday morning; and continuing to 
drink grain alcohol periodically during the day despite his kno,riedge 
of its deleterious effects. Admittedly he was ttdeathlyll sick all dey 
Monday., and in his statement to Lieutenant Colonel Brewer and Major 
Rice he admitted getting drunk Monday night., apparently on "Four 
Roses" whiskey. He testified that he continued to drink on Tuesday, 
October Z7. The evidence for the prosecution shows that accused was 
unfit for duty and forced to remain in bed in quarters £ran SUndey-, 
Octooer 25, through the major part of Tuesday., October 27., and then 
was removed to the hospital.. On Sunruvr morning he fell out of bed, 
was unable tc. get to his feet llllaided, was incoherent, semi-canatose., 
and., in the opinion of sane of his fellow officers., in a state of in­
tox:i..cation or post-intox:i..cation. He was in a similar condition on 
Mondeymorning., and his name was entered in the Daily Sick Report as. 
sick in quarters, not in line of duty. Although he . improved during · · 
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the c:..ftl:lrnoon, he was in very bad condition oi:i 'fuesday r:10rning, 
so bad that he wa.s relieved frcm duty as battalion executive officer 
and transfeITed to the hospital later in the day. Although the testi­
mony reveals a reluctance upon the part of sa:.e witnesses to openly 
declare th£..t accused was drunk, and a desire to .f.,rotAct him by 
ev~ion, the evidence for the prosecution, coupled ,Ii th accused rs 
testimony and admissions, leaves no doubt that he was drunk on Sat­
urdey night and on Sunday, hlonday and Tuesday, durin6 at least a 
part of each day. To render himself unfit for duty by the intemper­
ate use of intoxicating liquc!Jr is a violation of Article of War 96 
(par. 152~, 1.r.c.ui., 1928; sec. 454 (91), Dig. op. J.A.G., 19l2-40). 

?. It being established that accused was found drunk at the 
place and on each of the days alleged in the Specification, Charge I, 
it is necessary to determine ·whether he was "on duty as E.."<dc-.itive Of­
ficer of the Third Battalion, 138th Infant~·", as alleged. In the 
opinion of too Board of ReYiew he was not "en duty" after having been 
entered as sick in quarters on the Daily Sick Rv~ort at about 9 a.m. 
on.M.onday, October 26. For awninistrative ,urposes accused evidently 
was attached to Headquarters Detachment, 3rd Battalion, 138th Infantry, 
and the entries were signed by the cets.chment Cvll'.I!lander and by the 
battalion surgeon. The, procedure confonned to the apJJlicatle regu~ 
lations (pars. l.!, 11, 3,! (1), A.R. 345-425, Nov. 23, 1933), a11d ef­
fectively placed accused on a non-duty status. Sick in quarters is 
the antithesis o.f duty.· However, the Board of RevieVT is of the opin­
ion that accused was on duty at all times prior to his transfer to 
sick in quarters. This conclusion has been reached despite the fact 
that after canpleting the supervision of the rood work on Saturc~y 
night, accused was not required to perf-0rm any specific duty during 
the balance of the night and during Sunday. Paragraph 145 of the 
Manual for Courts-Martial provides: 

"In time of war and in a region of active 
hostilities the circumstances are often such that 
all members of a command may properly be con­
sidered as being continuously c;m duty within the 
meaning o.f this article." 

Under conditions o.f modern warfare the concept of "active host;i.lltiesn 
is enormously enlarged. The sector in question had been designated as 
within a combat zone. War Department Field Ma."lual 100-5, entitled 
"Field Service Regulations I Operations" {MW 22., 1941), at page 1 
defines "canbat zone" as follows: 
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"A combat zone comprises thst part of a theater 
of operati~required for the active operations 
of the combatant forces."· 

This definition appears to place the m09-erri cOlllbat zone within the· 
ttregfon o£ active hostilities" category quoted from the Manual for 
Courts-Martial. It is possible that even in a locality designated 
as a combat zone the potentiality of active hostilities may be so· 
remote that the cOillllland should not be regarded as continuo~ly "on 
duty" in the absence of definite orders to that effect.· But the 

·situation at. Fort Glenn ,was not of that character. Several incidents 
or· eneJ:JY activity had already occurred in the vicinity. The enemy 
had established bases within easy .!'lying distance. Naval banbard­
ment and attempted invasion were entirely feasible. The danger was 
too real and too obvious to warrant any relaxation o£ the vigilance· 
expected o£ our officers and men. As battalion executive officer 
accused was in a position of great responsibility. We hold that 
under the circumstanc1:1s he was continuously "on dutytt 'Within the 
meaning of Article of War 85. In thus deciding that· accu~ed was 
non dutyn, we are in ha..'l"fuony vd.th a prior Board o£ Review decision 
(CM 22Z"/39, Seemes, decided Jul;r 28, 1942). In· that case a few 
shells fra:n a hostile submarine had been fired early in the morning· 
on an island about 49 miles distant. The commanding officer of the 
force had iss'lEd orders to be especially alert and had terinina.ted 
pass privileges. There was no change in the hours of duty for per­
sonnel engaged in c>dministrative work. A "stand-to" status e:xisted 
in the early evening until 8 p.m., and, thereafter, an "alert" status. 
All officers were released fran their posts at approximately s·p.m., 
but were considered available for immediate call in case of enemy 
activity. Accused, executive officer o£ the force,· proceeded to get 
drunk during the balance of the evening. The Board upheld a finding 
that he was drunk on duty in violation of Article of War 85. · Al­
though the Seemes case differs £ram the present case in some details, 
the Board of Review believes that the essential. elements delll3Ild the 
same solution. 

Our decision that accused was not on duty after his transfer to 
sick in quarters does not affect the courtrs finding o:t guilty. The 
resulting variance in dates is immaterial, and the offense is punish­
able by dismissal even though committed on only one dq. 

s. During a closed sesdcn of the court, the trial judge ad­
vocate was called into the courtroom (R. 13). In open court the 

. __...- ·----------
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~~sic!_~n~xp~ai.n~d that the court's purpose was to instruct the trial 
judge advocate to keep in mind the el3 ments. of proof as set !'orth in 
the Manual; that there was' no discussion of the evidence; and that no 
assistance was rendered the trial judge advocate in connection.nth 
the required evidence (R. 17). Subsequently, the law member was sworn 
as a witness £or the court and testified to 'the same effect with refer­
ence to the closed session (R. 43). · Article of War 30 requires. that . 
when a cour.t-martiaJ. sits in closecj session the trial judge advocate 
"shall withdraw'• and that when his assistance in referring to the evi­
dence is required it "shall be obtained in open court, and in the pres­
ence of the accused and ~ his counsel,ff-*." However, paragraph 87b, 
page 741 of the Manual for Courts-Martial, provides as follows: -

"If' through mistake or inadvertance the trial 
judge advocate should be presentJ during all or 
part of the closed session of a court, such ir-
regularity is not a ground for a disapproval., 
unless it appears that such presence of the trial 
judge advocate injuriously affected the sub-
stantial. rights of an accused." 

It ha.s been held that although the presence of the trial judge advoca.te 
at a closed session of the court is erroneous, the explanation of the 
president mey- be taken into consideration 'With a view to determining 
whether the substantial rights of' accused were injuriously affected 
(sec. 14181 Dig. Op. J~A.G. 1 1912-30). In the present case it is clear 
that accused WB{I not prejudiced and the error therefore is harmless. 

9. The admission in evidence of the indorsement whereby accused 
attested to the correctness of the notation, "Li.TJe of Duty: No", in 
the Daily Sick Report was· proper. This was an admission against in­
terest and not a confession. Besides, the othe~ evidence was amply 
sufficient to sustain the findings. ' 

10. 11far Department records show that accused is 35 years of age. 
He graduated £ran Arkansas State College (a two-year course) and at­
tended the Uni,rersity1.of .Arkansas for one year. He served as an en­
listed man in ·the Arkansas National Guard from 1925 to 1931. On June 
101 19.31, he was appointed a second lieutenant, Infantry, Arkansas 
National Guard. He was promoted to first lieutenant on August 4, 19371 
and to .captain on December 12, 1940. He was ordered to active duty 
on December 23, 19401 and promoted to major, Army' of tre United States, 
on October 11 1942. 
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ll. The -court was legal.ly constituted. No errors injuriously 
a.1'.fecting the substantial rights o! accused were committed during _the 
trial. The Board of.Review is of the opinion that the record of trial 
is legally sui'ficient· to support the findings of guilty and the ·sen- · 
tence and to warrant confirmation thereo!. Dismissal is mandatory 
upon coI1V'iction of violation.of Article o! War 85 and is auth~ized 
upon conviction of \'i.olation o! Article o! War 96. 

--~--.--.... .....~----·--·.--·--, Judge Advocate. 

__.(._C_o_nc_ur_n_.'_ng..,__o_.p._in_i_on_a_t_t_a_ch_e_d...i)'--' Judge Advocate. 

~~~.a.~ , Judge Advocate. 
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MAR 2 0 1943 
.SPJGK 
C11 23~201 - Major Elbert E. Eubanks ((}-288552), 153rd Infantry. 

CONCURRrnG OPINION of Major 
_JQHN YiARREN HILL, Judge Advocate. 

. . 
1. I agree with the fim.ings of the other members of the Board 

of Review th&.t ·the record of trial is legally sufficient to support the 
findings of guilty and the sentence and- to warrant confirmation thereof. 

2. I om not convinced by the ·evidence that Fart Glenn had been 
designated as within a combat zone, as found by the other rrembers of 
the Board of Review, and that the fact of such designation had been 
communicated to the accused. Lieutenant Colonel Gorrill, t}w command­
ing officer of the accused, testified: "We were not advised by the regi­
ment during that time that we were on what I consider an alert" (R. 39). 

However, I find myself in ultimate. agreement with the ovinion of the 
other members of the Board for the following reasons: 

Members of a co~and may be considered as being continuously on 
duty within the meaning of Ai·ticle of War 85 in a rei:;l.on of active hos­
tilities (par. 145, M.C.M., 1928). 

A region m~ be established as a canbat zone, thereby requiring a 
status of continuous duty, either by appropriate orders or by combat 
activities "Which are apparent and known. 

In rnarginaJ. areas, w~n hostile activities are not seen or heard, 
a commanding officer should issue specific orders concerning the neces­
sities of the situation, leaving no doubt as to what is required of of- · 
ficers and men in the line of duty. 

In the instant case, regardless of whethar or not suitable orders 
had been issued and communicated placing all on an alert status, Fart 
Glenn was, at the time of the offenses charged., the scene and geographi­
cal center of hostilities. This was an apparent fact. Under the rule 

· stated no order was required to establish the region o.s one of active 
hostilities or the obligation that ensued. 

--1,At-'-~---4--&.,~rz,A:::i.: ,,/,~,1 Judge Ad.voeate.... .1~·-~ ...''o;;;;;...IJ;;:;..___,- Z/.'h~ 
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MEMORAJIDUM in re CM 230201, 1:::i.jor Eubanks. 

In this case, in consideration of 

. a the relatively youthful age o~ the accused, 

!?, his grade earned while young, which points to a 
coilllOOndable record, · 

c his previous good record which covers a long period 
·of service in the National Guard, 

!!. the abnormal living conditions at this outpost, 

e the accused'.s honesty and frankness during the trial, 

f · the fact that the start bf this episode, as well as . 
the finish, can be attributed to grain alcohol mxec with 
grape ·juice, in itself enough to lead to unexpected results,·· 

. ii .the fact that accused did not drink on Monday, but made -· 
an honest e~fort to straighten himself out, 

. . ... 
h the fact that the offense finds its seriousness- because 

it occurred in a region of active hostilities, which mq not, have 
been kncnm to accused, · · 

i his apparently honest belief that his time was hiw ~ · 
unt11-:-uonday, and 

.,1 the fact that be did n:>t :Lnwntionally :.ncai;acitate , . 
himself for duty on Monday and Tuesd~, 

it is recommended that clemency be extended mxi that the sentence· of 
this accused be_suspetxied during the pleasure of the President. '.lhl,s 
officer over a period of yea.rs lJLs danonstrated his capacity for use­
ful service. It is not believed :.hat this lapse proves him unfit for­
or incapable of rendering effective military service hereafter. His 
attitude at the trial in admitting that he was drunk on SUndey and his 
refusal to hide behind testimoey favorable tc him as to his condition 
on that day point to qualities which are good and which are redeeming. 
This experience in itself has been severe punishment. It is believed 
that clemency in this case w.ill save for the Army an officer who will 
hereafter extend. himself to prove worthy of the further chance ·thus 
afforded him. 
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1st Ind. 

War Department, J .A. d. o., APR · 3 1943 - To the Secretary of War. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Major Elbert E. Eubanks (0-288552), 153rd Infantry. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings and s·entence and 
to •arrant confirmation thereof. Accused was executive officer of a 
battalion stationed in an area in Aiaska l'lhich had been designated a 
combat zone, and in which actual host.ill tie v, · · 
p'o,iiibiUty. He was . un on Wl ey and Lionday. Sunday had been set 
apart as a day free of specific duties•. He was hOYrever subject to call 
at all times and because of the geographical. and tactical s · uation was 
non dutytt in fact and eg con emp ation. By reason·ot excessive 
drinking he unfitted himself for his duties for three days. He was sen-

, tenced to dismissal. His previous service . had been satisfactory. Under 
c r tances demanding extreme vi ~lance, his conduct was inexcusable. 
I recanmen a e sen ence e confirmed and carried into execution. 

3. Careful consideration has been given to the attached copies of 
letters fran Honorable Wilbur D. 1:lills, House of Representatives, 
Washington, D.C., dated December 28, 1942, addressed to Colonel Herbert 
A. Friedllch,. and from Mr. J. T. Euba.."'lks of Little Rock, Arkansas,· father 
of accused, dated December 24, 1942, addressed to Congressman Mills, which 
copies of letters were transmitted to this office by Colonel Friedllch 
on December 29, 1942. · 

4. Inclosed are a draft~ of a letter for your signature, trans­
mitting the record to the· President for ·his action, and ~ form of Exec­
utive action designed to carry into effect the recommendation herein­
above made, should such action meet wi.th approval. 

~~~~--
Myron C. Cramer, 

Major General, 
5·rnc1s. The Judge Advocate General. 

Incl. l - Record of trial. 
Incl. 2 - Copy let. fr. 

Hon. Wilbur D. Mills, H. of R. 
Incl. 3 - Copy let. fr. Mr. 

J.T. Eubanks 
Incl. 4 - Dl'aft let. to President 
Incl~ 5 - Form of Ex. action• 

. (sentence confinned but execution suspended. G.C.M.O. 118,.5 Jun 1943) 
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WAR DBPARRMENT 
Services of Supply 

In the Office of The. Judge Advocate General . (331) 
Washington, D. C. · 

SP.nH 
CM 230222 MAR 5 1943 

U N I T E D S T A T E S ) · 103rd INFAN!RY DIVISION 
) 

v. ) Trial by G.C.M., convened at 
) Camp Claiborne, Louisiana, 

Second Lieutenant THOMAS E. ) January 18, 1943. Dismissal. 
DALY, Jr. {0-1172627), 
Field Artillery. ~· 

OPINION or the BOARD OF REVIEW 
HILL, LYON and SAR.GEN!, Judge Advocates 

l. The. Board of Reviev1 has examined the record of trial in the 
case of the o.t'i'icer named abpve, and submits this, its opinion, to 
The Judge.Advocate General. 

2. The accused v,as tried upon the following Charges ~ Speci-
fications a · 

CHARGE Ia Violation of the 93rd Article of war. 

Specification, In that Second LieuteD&nt THOMAS E. 
DALY JR., Headquarters Battery, One Hundred 
Third Infantry Division .Artillery, did, at 
Alexandria, Louisiana, on or about January 2, 
1943, with intent to do bodi~y harm, commit a.n 
assault upon Corporal LLEVlELLYN M. CHILSON, 
Cannon Compa.ey, One Hundred Twelfth Infantry, 
by willf'ully and feloniously striking the said 
Corpcral CHILSON in the face with his .fist. · 

CEARGE·IIa Violation of the 95th .Article of war. 

S? oification la (Finding of Not Guilty). 

Specifioa.tion 21 In the.t Second Lieutenant THOMAS 
E. DALY, JR., Headquarters Battery, One Hundred 
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Third Infantry Division Artillery, was, at 
Alexandria, Louisiana, on or about January 2. 
1943, in a public plaee,.to wit, Hotel Bentley, 
.Alexandria, Louisiana, drunk and disorderly 
while in unif'orm. 

CHARGE III1 Violation of the 96th Article of war. 

Specification: In that Second Lieutenant THOMAS E. 
DALY, JR., J;Ieadqua.rters Battery, One Hundred 
Third Infantry Division Artiilery, wa~. at 
Alexandria, Louisiana, on or about J8.IU1ary 2, 
1943, in a public place, to wit, Hotel Bentley, 
Alexandria, Louisi ane., drunk and disorderly 
while in uniform. 

He pleaded not guilty to 'all Specifications and Charges. He was found 
guilty of all Specifications and Charges.except Specification 1, Charge 
rt. He was sentenced to be dismissed the service and to forfeit all 
pay and allowances due or to become due. The reviewing authority ap­
proved only so much of the sentence as provides for dismissal from the 
service, and forwarded the record for action under the 48th .Article of 
war. 

3. The evidence is substantially as follows: 

On Saturday evening, January 2, 1943, Private O. L. Dougherty, 
his wife, Corporal IJ.ewellyn M. Chilson, and Miss Joyce L. Harper were 
seated at a table in the Canteen Room of the Hotel Bentley, Alexandria, 
Louisiana. The ac~used was at the bar and attempted to attract the 
attention of Mrs • .Dougherty. He came to the table with a glass in his 
hand, sat down between Mrs. Dougherty and her husband, and asked Mrs. 
Dougherty for a kiss. rihen Mrs. Dougherty told him no, he walked around 
the table, and put his arm about Miss Harper's neck. Corporal Chilson 
protested, asked accused to leave, and told the accused that he would 
call the manager if accused did not leave, Corporal Chilson walked 
over to·the cigarette counter and started to talk to the house officer, 
Mr. H. M. Dear. The accused followed him, turned him around, and struck 
him on the mouth with his fist, loosening two of his teeth. Mr. Dear 
told them that they could not fight in the canteen Room, and that they 
must go outside or the military police would be called. The accused 
then left the room, Corporal Chilson offered no physical•rosi~tance 
to the unprovoked assault upon him by the accused. The accused; Corporal 
Chilson, and Private Dougherty were all in um.form. The attention of 
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other persons present was attracted to the conduct of the accused. A 
few minutes after the accused left the Canteen Room he was placed in 
arrest by First Lieuten~t James H. Bash of the Military Police, and 
taken to Military Police Headquarters. He was there exauined by 
Lieutenant Colonel H. R. Heath, Provost Marshal within about ten 
minutes after the accused hit Corporal Chilson (R. 6-9,10-13, 16-17, 
19-20, 22, 24-25, 27, 30, 32-33, 35-36). 

Captain Robert A. Walborn, Dental Corps, examined the oral 
cavity of Private Chilson on January.4, 1943., _and found the four upper 
front teeth loosened, the surrounding soft tissue swollen, and inflamed, 
and the upper lip swollen and its under surface tissue broken. He had 
previously examined Private Chilson the,latter part of December and 
found.his teeth and soft tissue normal (R. 34; EX• A). 

Warrant Officer Robert A. Bullard-was of the opinion that ac­
cused was so drunk tha"\; he did· not know what he was doing, becaus~ an 
officer would not have com:l.ucted himself as the accused did i£ he 
realized what he were doiDg (R. 17). Lieutenant •Bash stated that ac­
cused was intoxicated, but that he seemed to understand what was said 
to him and obeyed Lieutenant Bash (R. 19-20). Private Dougherty thought 
accused was drunk becau~e of his actions, although he did not stagger
(R. 36) •. Corporal Chilson based his opinion that accused wag drunk 
upon the actions of accused and his difficulty in answering the questions 
of the provost marshal (R. 34). Colonel Heath did not think: that ac­
cused was drunk: to the point where he did not know what he ~ doing. 
(R. 23). :Mrs. Dougherty stated that accused was drunk, but that he 
knew what he was doing because he had an answer for everything tha:t 
was said.to him (R• 9). Miss Harper believed that the accused was 
drunk: because his eyes were heavy, he talked slowly, e.nd he did not 
sit down as "WOuld a sober person (R. 12). In the opinion of Mr• Dear, 
the accused was not drunk:, might have had sane drinks,. but he would 
not say thlt accused was sober. Mr. Dear defined a ndrunk" as a man 
who "can't walk and staggers over everything" {R. 28-29). 

4. The defense called no witnesses. The accused elected to remain 
silent. 

5. The evidence shows that the accused was drunk in uniform in a 
public place and, v.nile in that Condition, made a violent, unprovoked, 
physical assault upon Corporal Chilson, striking him a severe blow in 
the f'ace with his fist, loosening f'our teeth. His conduct in forcing 
himself upon the party of enlisted men and his .f'amiliarity with the 
two minen in the party, together with the violent attack upon Corporal 
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Chilson in a. pu::il:i.c plRee where both civilians and members of the 
military sertics t'f0re pl'6cif.1Ut, sustain the allegation that he was cus­
orderly in a p'i.1blic place \\rlile in unifonn. 

The proof shows tha.t he '\'.'US drunk within the definition that 
e:ny intoxication suffided~ ser.wibly to impair the rational and full 
exercise of the men.t.ul and rhysica.l faculties is drunkenness (p. 160, 
IJ.C • .M., 1928), but Uu.t 1

~10 was not so drunk as to be unable to enter­
tain the specific i~ten~ to do bodily ha.rm in his assault upon Corporal 
Chilson. 

iunthrop cites as an.instance of offenses cognizable under 
Article of war 61 (95) -

"Drunkenness of a gross character committed in the 
presence of nilitary_inferiors or characterized by some 
peculiarly shameful conduct or disgraceful exhibition 
of himself by the accused11 (Winthrop I s 1::ilitary Law and 
Precedents, Reprint P• 717). 

~'hile the accused was not grossly drunk, he did make a dis­
graceful exhibition of himself in intruding upon·a party of enlisted 
men e.nd their friends, and in violently assaulting one of them in the 
presence o:f civilians and :military personnel in a public room in the 
hotel. In the opinion of the Board of Review his conduct warranted 
~l!~!~..-:0Lg~:!J~l:.,i~-v:l,2~a.Jion of the 95th .Article of War. 

6. The accused vrn.s charged with assault with intent to do bodily 
harm. upon Corporal Chil~on in two identical specifications, one charged 
in violation of the 93rd (Cb.g. I), and the other in violation of the 
95th A.rticle of War (Chg. II); He was found guilty of the Specification 
and Charge under the 93rd Article of Viar', but not guilty of the Specifica­
tion under the 95th .Article of We.r. There is no inconsistency i.i. these 
findings because proof of facts which would support a finding of guilty 
under the 93rd Article of War would not necessarily support a finding 
of guilty under tl:m 85th .Article of War. · 

He was likewise charged with being drunk an~ disorderly upon 
tviu identical specifications, one charged.in violation of the 95th 
(Chg. II), and the second in violation of the 96th .Article of ,;;ar (Chg. 
III). There is no inco.r.sistency in the two findings of guilty under 
the two .Articles er l'f,'s..r as the proof supports conviction under .ea.oh 
.Article of War. J;, conviction u:n.c',er both the 95th and the 96th Articles 
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of War is not illegal as placing accused tw:i-ce in jeopardy f'or the sam­
offense (McRae v. Hincker, 267 Fed. 276), The.offense should, however­
be considered as but a ·single offense in fixing the appropriate punish... 
ment under the two Charges. 

7. The accused is 26 years of age. The records of the Office of 
The Adjutant General· show his service as follows: 

•Enlisted service from.May 11, 1941; appointeditemporary secondl 
lieutenant,~ of the United States, from Officer Candidate School, 
and extended aotive duty November 5, 1942. 

. . 

·a. The court was legally constituted. No errors a.ffecting the 
substantial rights of the accused were committed during the trial. In 
the opinion ot the Board of Review the record of trial is legally suf­
ficient to support the findings of guilty of the Specification, Charge 
I, and of Charge I, of Specification 2, Charge II, and of Charge II, a.ncll 
of the Specification, Charge III, 8.lld of Charge ,III, and legally suf­
ficient to support the sentence and to warrant confirmation of the . 
sentence. Dismissal is authorized upon conviction of a violation of 
the 93rd .Article of war and mandatory upon conviction of a violation of 
the 95th Artie le of war. 

_..:::> ' ~~(~~ , Judge Advocate. 

7_ 
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SPJGH 
CM 230222 let Ind. 

War Department, J.J..G.O.,. MAR 1 2 1943 _ To the Secretary o:f.' war. 

l. Herewith transmitted tar the action. of the President are the 
record o:f.' trial and the opinion ot the Board of Review in the oue of 
Second Lieutenant Than.a.a E. Daly, Jr. (0-117.2827), Field ..&rtillery. 

2. I concur in the opinion ot the Board ot Review that the reoord 
of trie.1 is legally 1ut1'1cient to support the findings ot gUilty, and. 
legally sui':f.'ioient to support the sentence and to warrant oonf'irm.ation 
of the sentence. 

The accused was drunk and disorderly- in um.torm in the prese110e · 
of mill tary personnel and oiviliflllB in the Canteen Room ot tht Hotel 
Bentley., .i&J.exandria., Louisiana, and while there ma.de an tmprovoked 
assault upon a nonoanmisaioned ofticer by strik112g him.a. severe blow on 
the mouth, loosening four teeth. Xhe identical oharge of being drunk 
and disorderly was duplicated, in Tiol•tion ot the 95th and the 96th 
,lrtioles of' War, but only a sillgle penalty should be al8ened in con­
eidering the appropriate punishment under the two charges. I recom-
mend that the sentence to dismissal be confirmed and carried into 
execution. 

3. Inclosed herewith are the draft of a letter tar your signature., 
· transaitting the record to the President for his action., and a form of 

Executive action carrying into e:f.'f'eot that recommendation. 

'#4',,U,,/ 
Briga.d!er General,· u. s • .Army., 

3 Inola. .Aoting The Judge .Advocate General. 
Inol.1-Reoord of trial. 
!nol.2-D:f.'t.ltr.for sig. 

Seo. of war. 
Iml.3-Form of E.xeoutive · 

order.· 

(Sentence as approTed by' reviewing authority confirmed. 
o.c.K.o. 69, 29 Kar 194.3) · 

.. 

·. 
t. C~l!eNeil.,- - / 
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WAR DEPARTI,lENT 
Services of Supply . 

. In the Office of The Sudge Advocate.General. {JJ?) 
· Washington,.D~ c. · 

SPJGN MAR 31 · 1943CM 230239 

U N. · I T E D S T A T E S . ) FOURTH SERVICE cor.~MAND 
) SERVICES OF SUPPLY.. ) 
) T:rial .by G.C.M., con~ned at 

Second Lieutenant DONALD V. ) Cainp Murphy, Florida,' December 
MARKS (0-455524), Signal Corps.' ~ ·19, 1942. Dismissal. · 

OPINION of the BOARD OF REVIEW· 
CF.ESSON, LJ;PSCOMP and COWLES; Judge Advocates. 

1. The Board of Review hns examined the record of trial in the case 
of the officer named above, and submits this, its opinion, to The Judge
Advocate General~ · 

2. T~e accused was tried upon the following Charges and Speci.fi-. 
cations:' 

CHARGE : Violation of .the 93rd Article of War. 

Specification: In that 2nd Lieutenant Donald v. Marks, Signal 
.Corps, Army o-f t111~ United States, a'Bsigried to the Of'~icers 
Signal Corps Replacement Pool did, at Camp Murphy, Florida, 
on.or about Octo1er 11, 1942, feloniously take, steal and 
carry away one brown leather wallet,value about $2.50, one 
hundred dollars (e100.oo) in United.States currency, one. 
"A" class gasoline rationing l;>ook value about $.03 and, one 
"B" class gasoline rationing book value about $.OJ, the 
property of 2nd Lieutenant William A. Brady, Signal Corps, 
Army of .the United States, Officers Signal Oorps Replacement 
Pool, Camp Murphy, Florida. 

CHARGE II:· V~olation of the 95th Article of War. 

Specification: In-that 2nd Lieutenant Donald v. Marks, Signal 
Corps, Army of the United States, assigned to the Officers 
Signal Corps Replacement Pool did, at Camp Murphy, Florida, 
on or about Octobet 11, 1942, feloniously take, steal and 
carry away one brown leather wallet,.value about $2.50, one 
hundred dollars ($100.00) in United States currency, one "A" 
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class rationing book'w.J.ue about $.03 and, one "B" class 
gasoline rationing book value about t.03, the property of 
2nd Lieutenant William A. Brady, Signal Corps, Army o! the· 
United States,.Of.t'icefs·sig?J.al Corps Replacement Pool, qamp 
Murphy, ·Florida. · · 

The accused pleaded not guilty to and waa foun~·guilty of both Charges 
and Specifications•.He was sentenced to be dismissed the service. The 
reviewing authority approved only so much of '.the' .findings of guilty of 
the Specification, Charge I, and the Specification, Charge n; as m 
each instance involved a finding o,=. guilty or··.larceny of one Class '1" 
gasoline ration book of'. some value less ,than 3¢; approved the sentence, 
;uid forwarded·the record of trial for;a~tion under AI:ticle of.War 48. 

3. The evidence .tor the prose~tion relative io the findings of 
guilty for which approval;:L, recommended, by. the reviewing authority 
shows that the accused was, on October 10, · 1942, at about 10z30. p.m•. 

· one of a party of six dancing and drinking at the George 1Jashington 
Hotel~ West.Palin Beach, Florida•.. Lieutenant w. A. Brady, bne of the , 
party, paid for a round of drinks.with·.mcmeyfrom his·wa],let•. There is 
evidence .that he. left the wallet lying·. on. the· -table while he danced, 
although he denied. that he did. ·· The 'wa.lle.t contained about !UOO in cash, 
a elass "A" gas ration book, and miscellaneous cards.·. Xhe value of the 
"Au book was shov.n to be. 0£' about J¢. After the accused had left the 
party Lieutenant Brady ordered another drink,· and paid for. it with money 
i'rom his wallet•.At about- ls.'.30 or 2 a.m., he le£t the George washington 
Hotel and returned to his barrack•... Ue hung his trousers on a clothes rack 
near the head ~£ his bed, and at .t~t time felt his wallet .in the pocket 
of his trousers. Ylhen he aw~ke the following mor:nin·g,his wallet was missing. 
I,a.t8r on that day, Lieutepant Nau, Lieutenant Brady's roommate, told Lieuten:­
ant Brady in the presence.of the accused that the accused had been in Lieuten­
ant Brady's room late oifSaturd~.y night. The.accused then .admitted his 
visit to Lieutenant Brady's.room andexp4.ined that he was there looking for 
a cigarette. Lieutenant Brady reported his loss to the George Washington 

· ·Hotel, but his wallet could not. be found there.. He later advertised in the. 
newspaperai.d over the radio; and mentioned its loss to the accused on several 
occasions (R. 18, Z7, 25, 28, 117; Ex. A). 

During the ensuing week, Lieute~ant Brady observed the accused 
and others, and his suspicions were a..~sed _when the accused appeared to 
be living beyond his income. Lieutenant Brady then reported the circum-

. stances to the provost marshal who ordered the ~uarters of the accused 
searched (R. 31, 32, 42). The search revealed four gasoline ration books, 
one of which was identified as the property of Lieutenant Brady (h. 10-13) 
The ~rallet, empty excepting certain cards, was subsequently found on the 
lawn of a church (R. 34). 
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The accused thereafter pleaded with Lieutenant Brady :to assist 
him, explaining that he had taken the 11A11 gasoline ration book from the 
wallet while it was on the ·table during the party at the George Washington 
Hotel, merely to teach him·, Lieutenant Brady,- a lesson~ He offered to 
see that the missing money was returned (R. 3~39). · 

. . 

4. The accused after being advised of his rights testified that he 
had invited Ueutenant Brady to join·his party at the George Washington 

. Hotel, West Palm Beach, on Saturday evening, October 10, 1942; that at 
about.1Q;30 p.m. Lieutenant Brady and three. other_s did join him; that 
they danced and Lieutenant Brady left his wallet lying•on the table 
most of the eve1rl.ng; that he, the accused, mentioned tb his companion 
that it was a bad habit and that it was ·a good time to teach Lieutenant 

11A11Brady a lesson; that he then removed the book from the wallet to 
demopstrate to _the accused how easy it would be for someone else to talce 
the wallet and. all its contents. The accused testi.t'ied.that he intended 
to return the.gasoline ration book, but that after.the -wall.et was missing 
he felt that he was in a bad position, and feared that ,his return of 
the ration book would create _the appearance that he had also talcen the 
wallet (R. 44-47). 

The woman companion of the'accused corroborated the statement 
thqt Lieutenant Brady left his wallet lying on the table the entire 
evening; t·hat the accused took the 11A11 book, and that. the accused stated 
to her he intended to teach Lieutenant Brady a lesson, an::l to return 
the gasoline ration book later (R. 104-110). The two ~ther women members 
of the party corroborated the statement that the wallet was lying on the 
table for at least part of the evening. There was evidence of several 
drinks having been consumed during the party (R. 87-94). 

5. That part of the Specification, Charge I, and that part' of the. 
Specification, Charge II, concerning which the findings of guilty were 
approved by the reviewing authority, allege that.the accused •ff:* did 
i:-** feloniously take, steal and carry away *** one gasoline class "A.11 

rationing book value about $.03 '***"• 
• The evidence shows that Li-eutenant Brady and the accused were 

together at a party at the l'.teorge Washington Hotel on Saturday .evening, 
October 10, 1942; that following the party at the George Washington Hotel, 
Brady returned to his room and went to sleep; that he hung his trousers, 
which contained his wallet, on the clothes rack near the head of his bed; 
that later during that night the accused entered Ueutenant Brady's room 
and searched his clothing; and that on the following morning, Lieutenant 
Brady's wallet which had contained about ~00 and the class 11 A" gasoline 
rationing book in question were missing. Subsequently,·the gasoline 
rationing book was found in the possession of the accused~ The accused 
admitted that he took the class "A" gasoline rationing book from Lieutenant 
Brady's wallet but stated that his only purpose in doing so was to teach 
Lieutenant Brady a lesson in the careful handling of his wallet. He 
further explained that he took the gasoline rationing book while the 
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wallet was laying_ on a. table duri_ng the party at the George Washington 
Hotel, and that he had intended to return it. On several occasions, 
however, L:i!3Utenant Brady had irientioned the loss or his wallet and the 
gasoline rationing book to t'he accused., but the accused had never admit,ted. 

· having the book and dtd not admit having taken it until it was discovered 
. in his posses~ioA• These !acts warrant the· inference that the accused · 

took Lieutenant Brady's· class •.1•· gasoline rationing book with the in.;. 
tent not to.return it, and supports beyond a reasonable doubt, the 
approved findings o! guilty. · 

6. It ~hould be observed that th~- Specification; Charge r,· alleges 
the ottense in question to be a violation ·of Article of War 93, ?lb.areas 
the Specification, Charge II, alleges.the same identical transaction to 
be a violation of Article of War 95. Although the o1'£ense does violate 
both Articles o:r·war, this coincide!lt should not be ·conddered in the 
assessment of punishmen~ and the punishment should be lindted to the 
maximum punisl'nnent authorized for the single transaction. In.the present 
case, however, the punishment of dismissal which waa assessed by the 
court is authorized upon a conviction of Article of War 93 and is man­
datory upon conviction of a violation of ~icle of War 95. 

7. The records of the Office of the Adjutant General. show that 
.the accused is 22 years of age, that he was. inducted into the Anny on 
July 31, 1941, and tha_t he was commissioned a second. lleutenant, Signal 
Corps, on April 101 1942. · 

8. The court was legally constituted. No errors injurious]Jr 
affec.ting the substantial rights of the accused nre committed during 
the trial. In the opinion or the Board of Review the record of trial 
is :l.egall:y sufficient to support only so much of the findings 0£ guilty 
of Charge I and its Specification and Charge. II and its Specification 
as involve findings that the accused, at the time and place alleged,· 
did f'elonious]Jr take, steal and:carry away one class n.1.• gasoline ration 
book of some val.ue -less than 3¢, legally suf'ficient to support the· 
sentence, and to warrant confi..nnation thereof'. 

Judge Advocate. 

tl,J...e.,.. f~1•( Judge Advocat.e. 

~.~ Judge Advocate. 
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War Department., J .A.G.O • ., APR 1 J943 - To the Secretary of '!7ar. 

l. Herewith transmitted for the action of the President are 
, the record of trial and the ·opinion of the Board. of Review in. the 

case of Second Lieutenant Donald v. Marks (0-455524)., Signal Corps. 

2. I concur in the opinion of..the Board of Review that the 
record of trial· is legally sufficient to support the findings of 
guilty as approved by the reviewing authority., and legally sufficient 
to support the sentence. In view., however., c,f the inconsequential 
value of the article taken., a gasoline ration book., I do not believe 
punishment by court-martial is necessary or appropriate and accord­
ingly recommend that the sentence be disapproved. 

3. Inclosed are a draft of a letter for your signature., trans­
. mitting the record to the President for his actionr and a form of 
Executive aetion· designed to carry into effect the ·foregoing recom­
mendation., shouid such action meet with approval. 

lzyron C. Cramer., 
Major General., 

The Judge .Advocate General. 

3 Incls 
Incl 1 - Record of trial 
Incl 2 - Draft of ltr· for 

sig. Sec. of War 
Incl 3 - Form of Ex:ecutive 

action 

(Sentence disapproved. G.C.M.O. 100, 7 Lfay 1943) 
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WAR DEPARTME.1'-J'T 
services of supply 

In the Office of The Judge Advocate General 
Washington., D. c. 

(343) , 

SPJGK 
CM 230265 

FEB 2 0 1943 

'UNITED STATES ) THIRD ARMY 
) 

v. ) Trial by G .. c. M • ., convened at 
) Fort Sam Houston., Texas.t January· 

First Lieutenant DAIE E. ·) 
' 

5., 1943. · Dismissal. · · 
GARST (G-405325)., Infantry. ) 

OPINIC?J of the BOARD OF REVIEW 
COPP., HILL arid ANDRE'i\"S., Judge Advocates. 

l. The record of trial in the case of the officer named above 
has been examined by the· Board of Review and the Board submits this., 
its opinion, to The Judge Advocate General. 

2. · Accused 01'1af! tried upon the following Charges an::l Specifi­
cationa z 

CHARGE I: Violation o:f the 95th Article of War. 

Specification la In that First Lieutenant Dale E. 
Garst., 31st Infantry Division., was at San 
.Antonio, Texas., on or about September 6., 1942., 
in a public place., to wit, at or near El Patio 
Restaurant,-drunk and disorderly 1'hile in uni­
form. 

Specii'ication 2z (Finding of not guilty). 

CHARGE II: Violation of the 96th Article of War. 
(Finding ·or not guilty). 

Specification la (Finding of not guilty). 

Specification 2: (Fin:ling of not guilty). 

Upon arraignment he entered a plea in bar of trial upon Specification 
21 Charge I, and Charge II and its Specifications., on the ground that 
he had previously been punished under Article of War 104 for the same 
offenses (R. 5). The plea in ber of trial was overruled (R. 6). Ac­
cused thereupon pleaded not guilty to.the.Charges and Specifications. 
He was found guilty of Charge I and Specification l thereunder and not 
guilty of Specification 21 Charge I, and of Charge II and its Specifi­
cations. No evidence of previous convictions was introchced. He was 
sentenced to be dismissed the service. The reviewing authority approved 
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the.sentence and forwarded the record of trial for action under Article 
of War 48. 

J. The evidence relating to the Specification of which accused 
was fOI.UlD- guilty (Specification 1, Charge I) shows that at about. 2 a.m., 
September 6, 1942 (R. 22, 46), accused ,vas seen in the El Patio Restau­
rant, or "Dine and Dance Place", at 26o4 Fredericksburg Road, San An­
tonio, Texas (R. 21, 22). He was in khaki uniform (R. 29, 34, 45). 
About 100 customers Vi8re present. Accused went to three different 
tables at each of which he "would take a drink.9. About 45 minutes 
later. (R. 23) while outside the restaurant, he was observed opening· 
autanobile doors and looking into three different parked automobiles. 
A civil police officer, Wilbur J. Robitsch, saw.that accused had a 
•twoman•s pursen in his hand~, and inquired as to what he was "looking 

· for". Accused answered that he was looking for his automobile and asked 
Robitsch "Was that any of my business•t... Robitsch remarked that accused 
should be able to identify his car from its external appearance 'and 
asked accused to go inside the building. Accused complied.· Robitsch 
testified that accused then. appeared to be "under the in.t'luence or· 
liquor" (R. 24), that his breath bore the odor of alcohol and that his 
speech was irrational, but that he was steady on his feet. Robitsch 
al.so testified that he believed accused was not drunk, explaining that 

. "My term of being drunk is Idown' · and not being able to take another 
drink." (R. 30) . 

Robitsch testified that af.ter entering the building he asked ac­
cused to 'Whan the purse belonged~ Accused handed it to 1dtness and 
remarked, "You've got me. Let's go." The two went to the cashier's desk 
and an unidentified "lady screamed and said,. •There is rr:ry purse.'" 
(R. 25) (A repetition, in substance, of the testimony relating to this 
latter remark was subsequently excluded by the court upon the apparent 
theory that ownership ·of the· property ·could not be proved by hearsay 
(R. 25-27)). Robitsch testified that accused did not create a dis­
turbance {R. 28)" except such as resulted frcm the nbystanders coming 
to see 'What was going on" (R. 31), but that accused 

nwas very sullen~ and dejected in ·behavior, 
not caring to give a decent or correct answer 
to any qtEstions asked him" (R. 28), 

and that 11It was his actions that brought the heavy suspicion upon him." 
(R. 28) Witness took accused outside again and as he did so accused 
t.ried to run awSY, but ldtness caught him within a :few steps (R. 31, 32). 
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Witness turned accused over to another civil police officer., Willia.;. 
otis Walker (R. 28, 33). 

Walker testified that when he reached the scene Robitsch was hold­
ing accused. Witness thought accused had been drinld.ng - "there was 
something wrong with him." (R. 35, 39) Accused seemed to "have good 
normal body actions" but did not talk (R. 35). Wltness did not detect 
the odor of alcohol on the breath of accused (R. 43). lfitness escort­
ed accused to witness' car and placed him in the .front seat preparatory­
to tald.ng him to the provost marshal in San Antonio. En route to the 
office of the ~ovost marshal witness slowed do1Vll whereupon accused 
jumped .from the car (R. 36) · and ran aqross the road and across a stream 
about 20 feet wide. Witness pursued him and fired two shots but ac­
cused did not stop. (R. 37) A short time later accused was recaptured 
while hiding in some bushes near the stream (R. 38). After sane re­
sistance he was taken to Major Herman H. Spoede., Corps or Military 
Police, P.rovost Marshal in San Antonio (R. 38). 

Major Spoede testified that he saw accused at about 2:30 a.m. 
Accused staggered somewhat and his speech was nsillytl (R. 50) and in­
coherent (R. 45., 50). \"dtness concluded he was drunk. Accused was 
confired in a jail until the nnext morning" (R. 45). Later in the 
d~ accused told witness "the story of having had trouble with a girl" 
(R. 46). In the course or an investigation by an inspector general., 
af'ter he had been informed that he might remain silent., accused stated 
that: · 

"he was in company 1d th some young lady he had been 
going with; that they had had a personal difference., 
and as the result she had gone home by herself and 
he had a bottle or liquor in his car and had drunk 
it., and that it· seemed to just black out everything 
for him, and he remembered nothing with reference to 
his going to the El Patio Club, or his 'presence there." 
(R. 52) 

First Lieutenant Norman A. Irby, Infantry., testified for the de­
fense that he had served with accused for about one year and two month.'.3 
and believed that accused was an 1taverage11 officer (R. 54). Major 
Albert-B. Cooke., Jr• ., Infantry, testified for the defense that accused 
had served under him for about one month while awaiting trial an::lhad 
given willing and "very satisfactory" service. Witness believed he 
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"would just as soon have him as a junior of­
Ticer as almost any officers I have known, and 
I would a good deal rather have him than some." 
(R. 85, 86) . 

Accused testified in reference· to the charges of which he was 
found not guilty but did not testify in direct reference to tm trans­
actions involved in Specification lo! the Charge (R. 67). 

4. The evidence thus shows that at the place and time alleged in 
specification l of the Charge accused was seen drinking and that there­
after he behaved himself in an abnormal manner. His speech was ir­
rational or incoherent and his breath bore the . odor of alcohol. The 
police officers testified that he had been drinking and an officer of 
the Army who saw him soon after the events at the restaurant testified 
that he w~.s convinced that accused was drunk. A:ccused stated that he 
had been drinking heavily because of differences 'With a young lady and 
that he did not recall what occurred. Upon all the evidence there can 
be no doubt that accused was in fact drunk, as found. ·He was in uniform. 
Vibile drunk he opened the doors and looked into some autanobiles um.er 
such circumstances that a police of.fieer inter!ered. He was thereafter 
seen Yd.th a ladyts purse in his possession and in response to an inquiry 
made by a police officer concerning his possession of the purse accused 
inferentially, at ·1east, admitted 'Wrongdoing in the premises~ The 
colloquy concerning the purse resulted in a gathering o! bystanders. 
A wanan asserted a claim that the purse was hers, but lllhether accusedts 
possession of ·1t was in fact wrongful does not fully appear. · Following 
the incidents accused attempted to run away fran the police officer. 
The evidence supports the allegation of disorderly conduct. Accused's 
drunkenness was not of gross degree but his disorders were conspicuous. 
In the opinion of the Board of Review his com.uct as a whole must be 
characterized as disgraceful and unbecoming an officer and a gentleman 
'Within the meaning of Article of War 95. 

' 
5. All members o! the court joined in a recomnendation that the 

sentence be suspended, this in view of the youth of accused, his "previous 
good record" and the fact that his offense •did not involve moral turpi­
tude." In a subsequent communication forwarded to The Judge Advocate 
General, hovrever, the members of the court requested that their recan­
mendation be withdrawn from the record in view of "certain facts and 
circumstances" brought to their attention after the recommem.ation was 
submitted. 
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6. War Department records show that accused is 24 years or· age. 
He graduated i'ram the University of Nebraska in 1941 and, upon grad­
uation and completion oi' R.o.T.c. work at the University, wa.s appoint­
ed a second lieutenant, Infantry Reserve, on June 9, 1941. He was 
ordered to extended· active duty on July 1, 1941. He was promoted to 
first lieutenant on July 30, 1942. In recommending his promotion his 
regimental commander stated that he had demonstrated his fitness for· 
the higher grade by "superior performance and attention to duty". 

7. The court was legally constituted. No errors injuriously 
affecting the substantial rights of accused were committed during the 
trial. The Board of Review is o£ the opinion that the record .o£ trial 
is legally sufficient to support the findings o£ guilty and the sen­
tence and to warrant confirmation thereof. Dismissal is mandatory 
upon conviction of violation of Article of War 95. 
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1st Ind. 

War Department, J.A.G.o., l<.;:3 :l i t~4J - To the Secretary ot War. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
First Lieutenant Dale E. Garst (0-405325), Infantry. 

2. I concur in the opinion of the Board of Review that the record 
of trial is. legally sufficient to support the .findings and sentence aoo. 

· to warrant coni'innation thereof. While in uniform and vmile drunk in 
and near a public restaurant, accused was taken into custody by a civil 
police officer after .he had been observed opening the doors of parked 
automobiles and after he had been seen with a woman•s purse under his 
arm. A woman claimed the purse belonged to her but 1'hether accused's 
possession of the purse was in fact wrongful.does not fully appear. 
After being taken into custody accused attempted to run away. He was 
sentenced .to dismissal. .All members of the court recommended that the 
sentence be suspendeci but subsequently withdrew their- recommendation in 
the lieht of ttcertain facts and circumstances" (not otherwise described) 
v.hich h<Xi been brought to their attention. Accused ts previous service 
has been satisfactory. Accusedts corrluct was on the whole disgraceful 
and I find·nothin6 in the circumstances or in his previous military · 
record to justify an expectation that hls retention in the service 
would l7e of advantage to the Government. I recOIIll!lend that the sentence 
be confirmed and carried into execution. 

3. Inclosed are a draft of a letter for your signature, transmit­
ting the record to the President for his action, and a .form of Executive 
action designe.d to carry into effect the recommendation hereinabove made, 

sho•ild such action meet with ap~t:ef'~x 
/ ~:v~cNeil, 

igadier General, u. • Army, 
Acting The Judge Advocate General. 

3 Incls. 
Incl.1-Record of trial. 
Incl.2-:;Jraft of let. for 

sig. Sec. of \Jar. 
Incl,.3-:?orrn of action. 

(Sentenc< confinned. G.C.M.O. 90, 20 Apr 1943) 
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v'lAR DEPAR'Th.:ENT • 
Services of SUpply 

In the Office of The Judge Advocate General 
Washington, D.C. 

SPJGH t='EB s· 1943 
CM 230278 

NOll'rH'i'iE0TE.n..N SEC'i'OR 
UNITED STATES ) WES1'ERN DEFENSE C0f1M;TI 

) 
v. ) Trial by G.C.J,f. convened at 

Private. THOMAS J. GUNNING 
(20226234), Company K, 

) 
) 
) 

Fort Lewis, Washington, Janu­
ary 11 and 12, 1943. Dis­
honorable discharge and con-. 

114th Infantry. ) 
) 

finement i'or two (2) years. 
·Disciplinary Barracks. 

HOLDING by the BOARD OF REVIEW 
HILL, LYON ,_______and SARGENT, Judge Advocates. _ 

1. The record of trial in the case of the soldier named above 
has been examined by the Board of Review. 

2. Accused was tried upon the following Charges and Specifi­
cations: 

CHARGE I: Violation of the 58th Article of war. 

Specification 1: In that Pvt Thomas J. Gumrl.ng, Co K, 
114th Infantry did, at Fort Dix, N.J., on or 
about July 30, 1941, desert the service of the 
United States and did remain absent in desertion 
until he surrendered himself' at Ft. Dix, N.J. on 
or about January 5, 1942. 

Specification 2s In that Pvt Thomas J. Gunning, Co K, 
114th Infantry did, at Bay Minette, Alabama, on 
or·about January 15, 1942, desert the service of 
the United States and did remain absent in desertioti 
until he was apprehended at Philadelphia, Pa, on 
or about Aug. 3, 1942. 
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r.HA..P'}E II: Viclation of tho 94th Article of "'.iar. 
(Finding of not guilty). 

Specification: (Finding of not guilty). 

He pl~aded not guilty to all'Charges and Sp3cifications. He was found 
guilty of Specifi~ation 1, Charge I; guilty of Specification 2; Charge
I, except the words •apprehended at Philadelphia, Pa•, substituting 
therefor the words nplaced in confinement at Fort Dix, i:Jew Jersey•; 
guilty of Charger, and not guilty of Charge II and of the Specification 
thereunder. Evidence of one previous conviction for violation of Articl~ 
of War 61 was introduced. Ee wv.s sentenced to dishonorable discharge, 

·.forfeiture of al1 pay and allowances due or to become due, and confine-
ment at hard labor for five yea.rs.· The reviewing authority approved only . 
so much of the sentence as involves dishonorable discharge, total forfeitures, 
and CQnfinem~nt at.hard labor for two.year~, des=i,gna~d .the .UI!itedSta:tes 
Disciplinary Barracks, ·Fort Leavenworth, ·xansas, as·the place of cor.fine­
ment, and forwarded the record of trial for action under Article of Y{ar 50~. - .. . 

• ' • • I

J. The only question requiring consideration is whether the evidence 
is legally sufficient to establish the initial absences of accused from 
lt'ort.Dix, New Jersey,. on or ahout July 30, 1941, as alleged in Specification 
1, Charge I, and from Bay. Minette, Alabama, on or about January 15, 1942, 
as alleged in Specification 2, Charge I.· · 

To prove such initial absences there were received in evidence 
morning reports of the organization oe accused for the months of July 

-1<:,;41,-and~.fanuary-and-•August-1942,-i:or..w.bich....s.n....extract...copy,,w~s~PUQ~ti­
tuted. The defense consented to the introduction in evidence of the re­
ports and to the substituted. extract copy (R. ?-8, lO; Ex. 1). 

The extract copy· contained the 'follovdng pertinent entries: 

"EXTRACf ·aopy OF mO.RUING REPORT OF 
Company K 114th Infantry 

· ( Organization) 

·· Ji-1.y 30/41 . Pvt Gunning Duty to AWOL 
· 5:45 AM . E.l.~.M. 

* * * 
Jan 15/42 Pvt Gurming in .Arrest to 

AWOL l/15/42 4 A.1!. W.R. J. 

* * 

2-
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Aug 9/42 Pvt Gundng desertion to Ab 

in Conf Ft. 'Dix., N.~. 8-4~2 
. W.R,J.• 

The extract copy stated that the morning reports ·were submitted ·at Fort 
Lewis., Washington. (Ex. 1). · · · 

' ' ' 

· Ca}'.ltain William R. Jo~t., COlilll!Bllding officer of Canpany K., 114th 
Inf'antry., testified that he had .commanded Company K since October 13., 1941. 
Prior.to the·tima Captain Jost became COill!Jla.tl:ding.officer of.Company K 
the company had left for maneuvers on-September 13., ~41., as the advance 
detachment for the regiment•. The regiment returned om :maneuvers., and 
.when Captain Jost took command of Company K (October 3., 1941)., accused 
was not present with the company. Accused returned one day prior to the. 

1
departure o.f the company for Camp Clai'borne., Louisiana., on Jan:u.ary 5., 
1942. · Captain Jost did not state the name of the place f'rom which the 
eompany d~parted~ .. Accused was furnis!ied equipment in order that he 
might go to Camp Claiborne. ,Captain Jost., after refreshing his recollec­
tion f'rom the morning report; testified that accused was·dropped as 
absent without leave on January 15.,. 1942. The personal ef.fects.o.:t ac­
cused •were gathered'up.when we got to the end of the.tripa. The initials 

. -w.R.J.• appear af'ter. the entrr-reciting the ab'sence without leave o:t 
accused on January 15., 1942. 1hose initials constitute._ the initials of 
the name of Captain Jost and evidently are his initiils:,.althoug4 there 
is no proof that he subscribed the initials on the original report. 

. Private· Ch.arles W. Plunkett., Company G., 114th Infantry., testi-
fied that on the night of January 15., 1942.,· he and ac.cused •left our·. 
company" and walked along the road at Bay Minette., Alabama•. They then 
took a bus to Montgomery.,· and separated about thirty-six hours later 
(R. 24). . 

The record discloses no other evidence o! the initial absenc9s 
without leave of the accused tram Fort Dix., New Jersey., and Bay Minette., 
Alabama., on the dates alleged. 

4. With reference to the offense alleged in Specif'-ication l., Charge 
I., the original morning report of.the organization of ac~used.for the 
month o:t July 1941., 'was received in evidence and withdrawn. Whatever 
this report may have shown as to the place where it was sub1111tted.,. it is 
obvious that the entry in the extract copy of the morning report of July 
30., 1942., stated to have been subm,1.tted at Fort Lewis., Washington (Ex. l)., 
of events.occurring at Fort Dix., New Jersey., were not within the personal 
knowledge .o:£ the officer making the report. The entry is not competent 
evidence of' the desertion or absence without leave o:t accused on July 30., 
1941., at Fort Dix., New Jersey. (Dig. Ops.·JAG., 1912-1930., sec. 150'7) • 
•The :tact that the defense consented to the introduction in evidence of 
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the morning report does not cure tne error in itc uctnission. (Dig. Ops., 
JAG 1912-1940, sec. 395 (:21))~ 

5. With :reference to the offense alleged in Specification 2, Charge 
I, Captain Jost, co~pa.ny commander of accused, testified that accused, who 
had :returned to his company on January· 4, 1942, was dropped· as absent. 
without leave on JanuarJ 15, 1942. He-stated that the effects of accused 
•were gathered up when we got to the end of the trip0 • Private Plunl~ett 
testified that he and accused;. on the night of'Janua.ry 15, 1942~ 11left 
our compan:,,.., walked along the road at Bay Minette, Alabama, took a bus 
to Montgomery, and separated about thirty-six hours later. Plunkett 
testified that he was a member of Company G, 114th Infantry, at the time 
of the trial. ·. In view of the testimony of' Captain Jost that accused was 
dropped as absent without official.le~ve on January 15., 1942, that 
Company K left for Camp Claiborne, Louisiana, on January 5, 1942, and· the 
testimony of Plunkett that he and accused on the same night "left our 
corr.pa.ny" at Bay !.tlnette,. Alabama, the coUl't was .fully warranted in finding 
that accused absented himself' without leave from ~s organization at Bay 
Minette, Alabama, 9n January 15, 1942. Any objection to the- admissibility' 
of the extract copy of the morning report on the grQund that it did not . 
show that the absence entered in the report was "Within the personal know­
ledge of the officer making the report., is ove~ome by the fact· that the .' 
initials aw.R. J. 11 .,. evidently those .of Captain Jost, appear: after the entry, 
and the fact that Captain Jost was the commander of Company K when accused 
absented himself witho11t leave on January 15., 1942. · 

In the finding upon this Specification the court excepted the 
words •apprehended at Philadelphia., Pa•, substituted therefor the words. 
•placed in confinement at Fort Dix, _New Jersey-a., and.found accused not 
guilty or the excepted words, but guilty of the substituted words. The 
court, therefore; made no.finding in fact whether accused was·apprehended 
or whether he SUITendered.prior to his confinement.at Fort Dix. ·The re..;. 
cord is legally sufficient to SlY)port only so much of the findings of 
guilty 0£ Specification 2., Qharge I, and of Charge I., as finds accused· 
guilty of desertion at the time and place and for the·period alleged, 
terminated in a manner not shown., the·maximµm punishment for which cannot 
exceed that fixed for desertion 'Wlder similar circumstances terminated 
by sUITender. As the accused was absent for more than sixty days., the 
authorized punishment for his offense is-dishonorable discharge, total 
forfeitures, and confinement at hard labo_r for one and one-half years. 
(Par. 104.cz, 1i:.c.11 • ., 1928., p. 97). 

6. For the reasons stated, the Board of Review holds the record 
of trial legally insufficient to support the finding of·Qrl.lty of Speci-· 
f'.ication 1., Charge I, legally sufficient to support the findings·of 
guilty of. Specification 2, Charge I, and of Charge r,· ·and legally 
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sufficient to support only so much of the sentence as involves dis­
honorable discharge, forfeiture of all pay and allowances due or to 
become due, and confinement at hard labor for·one and ~ne-hal! years• 

• 

. ··::::> . ~ 
·~-::=-:1~~ , Judge Advocate. 

·?_, [ ~ · } ....._ ,Judge Advocate. 

~~~~udge Advocate. 
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SPJGH . -· .... 
CM 230278 1st Ind. Ila l!t! TIVt.::i9 

.._..•• o:.;~••r~1~:o;,JV 
•·••·' "·"'• RIICI."•- S ..~ 

War Depa.rm.ent. J.A.G.o•• FEB 9 1943 ·· - To the Cmmnanding ~m1":lf 
Northwestern Sector, Western Defense COl!llll8.lld, Fort Lewis. Washington. 

l. In the case. of Private Thom,.s J. Gunning (20226234), Company 
K. 114th Infantry, I concur in the foregoing holding of the Board of 
Review. I reooI!lllend, for the reasons therein stated, that the finding 
of guilty of Speoifica.tion 1. 01.arge I, be di.sapproved; that only so 
much of.the sentence as involves dishonorable discharge. forfeiture of 
all pay and allowances due or to become due. and confinement at hard 
labor for one and one-half yeal"s be approved. Thereupon. you will 
have authority to order the execution of the sentence. 

2. \'.hen copies of the published order in this caae are forwarded 
to this office they should be accompanied by the foregoing holding and 
this indoraement. For conv.,nience of reference and to facilitate 
attaching copies of the published order to the record in this oaae. 
please place the file niunb~r of the record in brackets at the end of 

:: :~::::d ~r::~-\?:.~,· ~~/ A/I ~ • 

~f :i·ht.t:,~:i~rn'\)i ??,(C!C,~ 
,( . 

_:; •cc: lfi'cu ·v ?' /:tit "v.,"" !B{J '·.cY / E. c. McNeil, 
:. 1~,.-~•• ~~Rs. /l Brigadier General. u. s. Jrmy, 

'~.:.... ~G ~::...~~ ting The Judge Advocate General. 
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WAR. DEPJ-..'m.:-ENl' 
Services of Supply 

In the Office of The Judge Advocate General 
Washington, D.C. (355) 

SPJGN 
CM 230290 

MAR 9. 1943 

U N I T. E l) S .T A 'r E S ) THIRD AIR FO:?.CE 
) 

v. ) ·rrial by G.C.H., convened at. 
) i'.forris· Field, ChaJ::lotte, ?forth 

Private JAMES E. CLOUGH ) · Carolina, Dacember 18, 1942. 
(35427310), Hea4quarterE } 

\ 1'0 be shot to de:ath ·,T.i.th · 
Squadron, 29th Service J ' ·musketry. · 
Group, Horris Field, ) 
North Carolina. ) 

OPINION of the BOARD OF RLVIE.'lil 
CRESSON, 1IPSG0:'1B and COWL~, Judge Advocates 
. . . . . . . 

1. The record of .'·trial in the case of the soldier named above 
has been examined by the Board of Review and the Bop.rd submits this, 
its opinion, to The Judge Advocate General. 

2. The accused was.tried. upon the following Charge.andSpecifi­
cation:. 

CHARGE: Violation of the 58th Article of War. 

Specification: ·In that Private James E. Crouch, Hq. 
Squadron 29th Service G:roup, ;,[orris Field, Charlott.c1, 
ri.C. did, at LJ:on·is Field, Charlotte, I{.C. on or 
about September 26, 1942 desert the service of the 
United St.ates and did remain absent in desertion 
until he was returned to ~ilitary control at Fort 
Hajcs, Ohio on or about October 8, i942. 

He pleaded not guilty to and was found _guilty of the Charge a;d Specifi­
cation. All of tJ1e members of the court concurring he nas sentenced to 
be. shot to death with musketry. 'I'he revievdng authority approved the 
sentence, but r;.;1,;c,,i.;nended it be commuted to dishonorable discharge, for­
feiture of all !)ay and allmrancet; <iue or to becorne due an.:i ·confine,nent 
at harci. labor for twenty years. He further recoJTL,,ended that the united 
States lJisciplina.ry Barracks, Fort Lea.venwortn, iCansas, be desis'Tl~ted as 
the place of ccnf'inement and i'or;,arded the rocorc:l of trial.for action 
'.Ulder the provisions of .Article of ·dar 48. 
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J. The evidence for the prosecution shows that early in September, 
1942, the nembers of Hee.dquarters Sg_uadron,'29th Service Grbup were called 
together and informed that their organization was being placed on the 
alert preparatory to being sent to a port of embarkation. The members or 
the organization were warned-to get.their personal belongings and families 
ready to be returned to their homes. They were also told that.they would 
be given an A.P.O. number a day or two.before they were sent to a.port or 
embarkation.· The coinma.nding officer of the organization, Majoi- Franklin 

.R. Reyher, read the Articles of War to them, and explained to them the 
seriousness of desertion (R. 6-9).· · 

In August there had.been a similar alert, but no instructions 
. as to personal belongings had been given at that time•. On the occasion 
of the second.alert the first sergeant had announced to the commanding 
officer that.the members of the organization were "all present and 
accounted for". About three weeks prior to the entrainment of the 
organization for a·port of embarkation, the organization had been very 
busy pa.eking boxes, painting them olive drab; marking barracks bags 
with large A and B letters, turning~in old helmets in exchange for ones 
or a new type, and eight buildings were filled with boxes being built. 
Every member of the organization had a physical examination approximately 
ten or twelve days before the organization departed. The members of 
the organization turned in all their woolen clothing except field jackets 
about two weeks before leaving and a day or two before leaving all 
beds and coverings were marked,. carried to the supply room, and turned 
in.· There was ageneral belief that the organization was leavinc, 
but the men of the organization did not know its destination {R, 6-9) •. 

On December 8, 1942, Corporal Jack Chernof, a clerk in the 
Provost Marshal's Office at Morris Field, asked the accused if he would 
like to make a statement regarding his confinement in the guardhouse. 
The accused stated ~hat he would, but before the accused ~as permitted to 
make a statement he was warned of his rights in that respect. Corporal 
Chernor testified that he told the accused that he did not have to make 
e:a.y statement and that no one would force him to do so, but that anything 
the accused said would be used either·ror or against him. Corporal Chernof 
testified further concerning the statement made by the accused as follows: 

"He told me he was notified by Captain Reyher, 
Commanding Officer of the 29th Service Group, 
that his organization was on the alert. He 
stated the organization was on the alert and that 
he left the same day this'notice was given they 
were leaving. I asked him where he went and he 
said he went to his home, and then from there he 

· went to ColUlllbus, Ohio, with intention of getting 
a job and staying there." (R. 10,11) ' 
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Private·Joseph J. MoMo~agle, clerk in the Provost, IJarshal's ..Office 
testified that he was present and saw the accused with Corporal Chernof · 
on the occasion when the abow. statement was made. He also testified . 
that he heard the· warning given the ·accused by Corporal Chernof and 
that he heard the accused say that Captain Reyher had told·him.tho 
29th Service Group was . onthe alert. (R. 12) 

. . In addition, the absent without leave st.atus of the accused . ·. 
from September 26, 1942, to October 8,l942, is.shown b7 the introduction 
into evidence of two extract copies of morning reports which were :int.ro­
duced without objection as the Prosecution Exhibits 1 and 2. The first 
morning report shows the accused as absent -id thout leave from an organiza­
tion described as u6194A11 as of Septemb.er 26, 1942, whereas, th~ second 
morning report submitted by the commahding officer of General·Priooners 
Detachment, Fort.Hayes, Ohio, shows the accusEld from AWOL to conf'inement 
as of October 8, J.942. · 

4. The defense did not introduce any evidence and the.accused, 
after being fully advised· of his rights as a witness, stated that he 
would remain silent~- . 

5. The Specification alleges·that the accused did, on or about 
September ?.6, 1942, desert the service of ·the United States, ·and re.main· 
absent in desertion until he wa,s returne.d to military control on or about 
October 8, 1942. 3.Je::iertion is defined as 11* * * absence without leave 
accompanied by an intention not to return,***'• It is necessary, 
therefore, in order to sustain the findings of.guilty .wider the above 
Specification, that the proof establish the folloYdng facts: 

( a) that the accused absented hiluself without leave 
from his place ·of service a::i alleged, and 

(~) that he intended., at the tirae of absentins himself 
or at some time during his absence to remain aT;ay 
permanently (par. 130., i!I.C.Lr., 1928). 

The evidence shows very clearly that the organization to which 
the accused was e.ssigned was placed on tlle alert in August and a.:;ain 
early in September, and that the men of the organization were .y;arncd 
that the. ort;a.nization would soon depart for a port of embarkation. 
Furt.ri.e:rmore, prior to the departure of t.I':.8 organization, the men of the 
c:.i;anization were busily engaged at various·act.ivities incident to such 
a depi:irture. The accused, Q.ccording to h:!.s own admissions, was inl'ormed 
by Captain Leyhe'r that the organization was on the alert a.,tl that it 
was lt:l&ving. The accused further admitted that on the uay that he re­
ceived notice trnt hi::i orga.'1ization wa$ leaving h0 left the organization. 
The intent of the accused to remain away parmanently from his.organiza­
tion is shown not only by his conduct in leav,ing the o:re;WJ.ization. wi1.3i1 

it was preparing for entrain.11ent for a port· of embs.r!w.ticn, but also 
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by his admission that after leaving the organization he.had gone to his 
home, and had then gone to Columbus, Ohio, with· the intention of getting 
a jo_b and staying there.· · 

Tl1e admissions of the.accused are~corroborate~ by the circwn­
stances showing the preparation of the organization fo;r departure; .by 
the evidence of its departure.,· and by the a\:\-thenticated extract c;:opies. 
of the-two morning reports. Although.the first morningJreport entry 
showing the-accused as absent w:i,thout leave on Septembe. 26, 1942, does. 
not expressly show ths.t organization· 619.4A was the same .as Headquarters 
Squadron,· 29th Service Group, the entry nevertheless plainly relates to. 
the accused and it may be presumed, nothing to the'contrary appearing, 
that ±twas regularly made by the commander of the unit of which the 
accused was· a member, the Headquarters Squadron,· 29th Service Oroup. 
The second morriing report shows the accused as absent from his organiza­
tion, and. as in confinement on October 8,· 1942. · The aoove facts show 
beyond a reasonable dou.bt that:the accused deserted his organization. 
a_s alleged. · --... 

6. The charge sheet shows that the accuse~ is 37 years of age, and 
that he was 'inducted into the service at Huntington, West Virginia,· on 
April 151 1942. . 

?. The court was legally constituted. No e?Tors_injuriously af'!ecting 
the substantial rights of the accused were committed du:riti.g the trial. ·In 
the opinion of.the Board of Review the record of trial is legally sui'.f'i­
cient to support the findings or guilty and the sentence and to W&ITant 
confirmation thereof. A sentence of death is authorized in time of war, 
upon conviction of a violation of.Article of War 58. 

~ M,04 Lb£:,,AUAa14.,:, Judge Advocate. 

fd.- c~~> Judge Advocate, 

~/3.~udge Advocate.·· 
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1st Ind. 

'.'Tar Department, J.A.G.O., i;,;; \ tl H.l? - To the Secretary of War. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Private James E. Crouch (.35427310), Headquarters Squadron, 29th Service 

· Group. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings arrl the sentence 
and to warrant confirmation. thereof. The accused vas properly found. 
guilty 'Of desertion occurring when his organization was preparing to 
embark for overseas service. He was sentenced to be shot to death with 
musketry. The reviewing authority approved the sentence but recommended 
that it be comnruted to dishonorable discharge, total forfeitures and 
confinement at hard labor for twenty years. Although wart:iiae desertion 
is a serious offense, I am of the opinion that military necessity at 
the present time does not require the execution of the death penalty. 
I recommend that the sentence be confirmed but commuted to dishonorable 
discharge, forfeiture of all pay and allowances due or, to become.due, 
and confinement at hard +abor for twenty years. I also reconnnend that 
the dishonorable discharge be suspend~d and that a detention and re­
habilitation center be designated as the place of confinement • 

.3. Iriclosed are a draft of a letter for your signature, transmitting 
the record to the President for his action, and a form of Executive action 
designed· to carry into effect the foregoing recommendations, should such 
action meet with approval. 

~!~y'
Brigadier General, u. s. Army, 

Acting The Judge ~dvocate General • 

.3 Incls · 
Incl 1 - Record of trial 
Incl 2 - Draft of ltr for 

sig. Sec. of ~rar 
Incl 3 - Form of Elcecutive 

action 

(Sentence confirmed but camnuted to dishonorable discharge, forfeit­
ure.of all pay and allowances due or to become due and confinement 
at hard labor for twenty years. Dishonorable discharge suspended 
until release from confinement. G.C.M.0._74, 2 Apr 1943) 
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In the Office of The Judge Advocate General 
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SPJGN 
CM 230377 MAR 1 5 19~3 

UNITED STATES ) 96TH INFANTRY DIVISION· 
) 

v. . ) Trial by G.C.M., conv~ned at. 
) Camp Adair, Oregon, January 15, 

Private J. C. ViIL50N, JR. ) 1943. Dishonorable discharge 
(.3822'7442), Company G, ) and confinement for one and one­
382nd. Infantry. ) half (l!) years. Disciplinary· 

) Barracks. 

HOLDING by the BOARD OF REVIEW 
CRESSON., LIPS_COMB and COWLES., Judge Advocates. 

l. The Board of Review has examined the record of trial in the 
case of the soldier named above.-

2. The accused was tried upon the following Charge and Specifi­
cations: 

CHARGE: Violation of the 93rd Article of war. 

Specification l: In that Private J. c. (I.O.) Wilson., 
· Jr., Coxnpany G 382nd Infantry did, at Camp Adair, 
Oregon, on or about November 28, 1942, feloniously 
take, steal, and carry away Five Dollars ($5.00), 
lawful money of the United States the property of 
Private .Edward J. 0 1Gorman, Company G 382nd. In-

. fantry. 

Specification· 2: In that Private J. ·c. (I.O.) Wilson, 
Jr., Company G 382nd·::µitantry.did, at Camp Adair, 
Oregon, on or about December 5., 1942, feloniously 
take, steal, and carry away Twenty Dollars ($20.00), 
lawful money of the United States, the property of 
Private Shawnee Y. Murphy, Company G 382nd Infantry. 

-Specification 3:. In that Private J. c. (I.O.) Wilson, 
Jr• ., Company G 382nd Infantry did, at Camp Adair., 
Oregon, on or about December 23., 1942., feloniously 
take, steal., and carry away Forty Dollars ($4.0.00)., 
lawf'ul. money of the, United States, the property of 
Private Arthur. L. Watts., Company G..382nd Infantry. 

·Specification 4: ln that Private J. c. (I.O.) Wilson.,Jr., 
Company G 382nd Infantry did, at Camp Adair, Oregon., on 



{362) or about December 24, 1942, feloniously take, steal 
and carry aws;/ Ten Dollars. {$10.oo), lawful money or 
the United States, the property of Private mward J. 
O'Gorman, Company G 382nd. Infantry. 

Specification 5: In that Private J. C. {I.e.) Wilson, Jr., 
Company G 382nd Infantry did,.at Camp Adair, Orego-n, 
on or about December 26, 1942, feloniously take, steal, 
and carry awq Two Dollars {$2.00),· lawful money of tpe 
United States, the property of Private_F.d.ward J. 0 1Gorman, 
Company G 382nd Infantry. · 

The accused pleaded not guilty to and was.found· guilty of the Charge 
and the Specifications thereunder. He was sentenced to dishonorable 
discharge, .f'orfeiture of all pay and allowances due or ·to becom~ due, 
and to be confined. at hard labor at such. place as the ,reviewing 
authority may direct, for three years. The reviewing authority approved 
the sentence but red,uced the period of confinement to one and one-ha.li' 
years, designated the United States Disciplillary Barracks, Fort Leaven­
worth, Kansas, as the place of confinement, and forwarded the record of 
trial for action. under .Article of _War 50!. 

3. The evidence for the prosecution shows that on tbe morning 
of November. 28, 1942, Private Fad.ward J. O'Gorman ·missed $5 from his 
billfold which he had placed under his pillow that night (R.6) •. On · 
the moZ'll.i.n€; of December ·5, 1942, Private Shawnee Y. Murphy missed $20 
from a total of $65 which he had left in his wallet when he had gone 
to bed (R.1.3). On the morning of December 2.3, 1942, Private Arthur L~ 
Watts missed $40 from his pocketbook {R. 14). On the morning ·of Decem­
ber 24, 1942, Private F.d.ward J. 01Gorman missed i10 from his billfold 
which he had hid in his t:fUD,k locker (R.6) •. On each of ·the above dates, 
Privates O'Oorman, Murphy, ·alld Watts were members of the same organiza­
tion, and together with the -accused, sept in the same barrack (R. 7., 1.3, 
16). 

In view of the above facts Private 0 1Gorman o.n December 25, 
1942, recorded the serial number of four one.;a.ollar bills which he 
.Placed in his .foot looker. On the morning of December 27, 1942, two of 
the four one-dollar bills were missing. This loss was at once reported 
to Corporal Summers (R. 6). ill of the men in the barrack,· including 
the accused, submitted to a search, and the two missing one-dollar bills 
were .found in the billfold which was taken from the pocket o.f the accused 
(R. 6-7). · 

Shortly· after the recovery of the two one-dollar bills, the 
accused was taken to the company orderly room and questioned conce~ 
the five thefts alleged in the specificati~ns. This questioning ultimately 
led to the signing of a confession by the accused in which he admitted 
the five thefts alleged (Ex. 2). In laying the.predicate for the intro­
duction of this confession, four vritnesses testified that it was volun­
tarily made, The confession was signed in the presence or First 
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Lieutenant John P. Hecimovich, First Lieutenant Grady H. Jori.es, First 
Sergeant Howard Saylor, and Private Seymour Rubinoff. The substance 
in Lieutenant Hecimovich1s testimony is contained in the f'ollowing 
question and answer: 

»Q. Did you: warn the accused 01'.his rights bei'ore questioning 
him? 

"A~ Yes,-,sir. He was told that.before·he had wy questioning 
and af'ter the statement was written. He.stated that he.had 
taken the t·iio one dollar bills as marked, and I read the 
.serial numbers and he said they were the two ~e dollar bills. 
Then I knew that money had been missing previdUB to this 
time. I asked him if' he had taken the money that was .missing 
from Privates O'Gorman and Murphy. He said no, sir. Then 
I told him, I says this is for our benefit. If you took it 
I want you to admit _it ·rrallkly. He nodded his head, and he 
said, Sir, I didn't take it. I said, now Private Wilson, 
if' you took it I want you to be honest. Then he nodded his 
head again and admitted taking.it from Private 0 1Gorman and 
Private Murphy. I asked him why he took it. He said at· 
the time to shoo~ craps. I said when d+d you take it. He 
said af'ter lights out. How ~id you take it. He said he got 
out of bed, went to the foot locker of Private 0 1Gorman, 
opened his billfold- and· took the money out. .Asked him how 
did he take the money from.Murphy. He said Shawnee Murphy's 
clothes were on the bed at the time and his billfold was in 
his pants. He went into the billfold and took out the one 
twenty dollar bill. Then I further questioned him in regard 
to the $40.00 which Private Watts had missed. I sai'd, did 
you take that Private Wilson. He said, sir, I didn't take 
it. All I took was the money from the other two. Then I 
told· him, I said, now it hangs upon you. You admitted taking 
some.money from 0 1Gorman and Murphy and that all hangs on 
you. I wwt you to be frank and tell me.· .He nodded his 
head and said he took it, all of it. I said,· how did you 
take the money from Private Watts. He said the pants were 
wider the bed with the billfold. Arter lights out, he stepped 
over, took the billfoid, and took the money out.· Then after 
that was all said to me, he admitted it. Then again I explained 
his rights. I said now what you have said will be. used as 
evidence in court. The statement was written up. The rights 
i'ully explained. He signed in the~presence of the First Sergeant, 
Executive Off'icer, and my company clerk."· (R. 20, 17-2J) 

Lieutenant Jones and Private Rubinoff likewise testii'ied that the accused 
was warned of his rights against self-incrimination,- and that his confession 
was voluntaPily made (R. 24-27; 15-17). 

When First Sergeant Saylor was presented as a witness for the 
prosecution, the defense offered to stiP:11ate that his telltimocy would 
be the same as the other witnesses. Tne prosecution, however,insisted 
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upon examining b:1.ll. In addition to other questions Sergeant S~lor 
was asked· the · .following question and gave the .following answer: 

Was anything said to.the accused in the Orderly_ 
Room Jrior to his.making any statements regarding 
the alleged losses o.t: money-before he was questioned 
concerning those? .

•.1. He was advised that any statement he would make 
would more than likely be used against him. Private 
Wilson achnitted stealing the $2.00 at.first.· Re 
admitted stealing that much money. As I have stated 
previously, the other series {)f thefts, I sµd to 
Private Wilson, if you have taken money f~ any 
.one -else you might as well admit it. '.I.he penalty 
,ron•t_be·aey more severe.· I stated that, at that 
time•. I said it would clear up the situation. He 
admitted stealing another sum o.f money. That is 
the actual· .time I warned him to· make a statement 
adm:1,tting all of the money that ·he had taken and 
no l!lOre, and then he admitted taking the money on 
each of the £our or .five times, whatever it was• 

·_ (R. 291 Zl-29)., . 

· .4. The accused elected :to remain silent and no evidence !or the 
def81\,881ras presented. 

. . . . 

5.' Since the evidence independent of the statements and confes-
. aion of· the accused clearly sustains the finding of guilty ·of the theft 
· ot $2 &8 alleged in S~cification 51 the only quest.ion requiring discus­
sion involves.the correctness o.f the court.•s action in receiving the 

.. conf$ssion in evidence as proof of the· facts alleged in th~ Specifications . . ">Ji"·' nd. .-~~ a~- - . .. , ......_ . ~ 

. ·. The two commissioned officers who examined the accused and .directed 
the' securing; o.f. his conf~ssion.testified that the i:onfession was volun-

. ta.rllJ' made. First Sergeant S~lor also testified that the confession 
was volunta.rily made. He testified further,· however, as follows: 

' .• • • J t 

•*** it you have taken money from any one else·you 
·might as well admit· it•. The penalty won't be any 
more-severe. I stated that, at that time. I said 
it would clear up the situation. He admitted steal­
ing another sum of money. That i's the actual ti.Ae 

·I warJ2ed him to make a statement admitting all of 
the money that he had taken and no more, and then 
he admitted taking the nioney on each of the four or 
five times., whateve~ it was11 (R. 29). 

Since the above statement or advice of Sergeant Saylor was made to the 
accused 1n the presence,of two commissioned officers., and since neither 
of them contradicted or corrected the statement., or sought to impeach 
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the testimony of Sergeant Saylor, it must be assumed that his testimony 
presented a truthful recitation of what actual+Y occurred. 

From the above quoted testimony, it is apparent that the 
accused was misinformed as to the legal effect of his. confession and 
the effect it would have upon the punishment which he would otherwise 
receive for the theft of $2 which had been found upon . his person•. 
Furthennore, the accused appears to be .an ignorant soldier w:00 could · 
not read the confession which he signed, and to have been induced-by 
the false.statement or advice which he received from First Sergeant 
Saylor to confess to the four thefts alleged in Specifications 1~ 2,

arid 4. · ·3 1 

The Manual for Courts-Martial states that - • 
11 The fact that the confession was made to a mili­

tary superior or to the representative or agent of 
such' superior will ordinarily be regarded as requir-

. ing further inquir:, into the circumstances, particu­
larly where the case is one of an enlisted man con­
fessing to a military supe?'io::- or to the representative. 
or agent of a military supel"ior. ' ·. 

"Facts indicating that a confession was induced 
by hope of benefit or fear of punishment or tnjury­
inspired by a person competent (or believed by the 
party confessing to be competent) to effectuate the 

· hope or fear is, subject to the following observa- · 
tions, evidence that the confession was involuntary. 
Much depends on the nature of the benefit or o·r th~ 
punishment or injury, on the words used, and on the 
personality of the accused, and on ~he relations of 
the parties involved. Thus, a benefit, punishment,. 
or injury- of trivial importance to the accused need 
not be accepted as having induced a confession, 
especially where the confession involves a serious 
offense; casual remarks or inde.f'inite expressions 
need not be regarded as.hav:i,ng inspired hope or fear;· 
and an intelligent, experienced, strong-minded 
soldier might not be influenced bywords and circum­
stances which mi~ht influence an ignorant, dull- · 
minded recruit" (Par. 114,.MCM, 1928). 

In accordance with the.principle above expressed, it was held in CM 
183917, that the confession by an accused private which was induced 
by the promise of a sergeant to the effect that if he would produce , 
certain articles alleged to have been stolen, he would receive immunity, 
was held inadmissible in evidence. Also in CM 152444, in which a 
sergeant obtained a confession from a private by telling the latter, 
in substance, that he was under suspicion, and it would be best for him 
to tell the truth and 11 come clean", since otherwise this offense would 
be found out sooner or ~ter and then the penalty would probably be 
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more severe, the confession so obtained was held to be inadmissible 
in evidence.· (395 (10) Dig. Op. JAG, 1912-40) 

The above authority clearly reveals that it is not only the 
purpose of military justice to. safeguard the soldier and the court .from 
the consequences· of a false. confession', but that it is also its purpose 
to protect the soldier from the consequences of his own ignorance, and 
to assure to hiin that trust and confidence.reposed in the statements or 
promises of superior officers shall be well placed. 

In this particular, the present question must be determined 
in the light of the precedents and interpretations of military law alone, 
for the problems and the purposes of military justice has no exact counter­
part in other legal systems. It should also be observed that one of the · 
major purposes of military justice is the promotion of mi.litary discipll~e. 
Any act or practice, therefore, such·as the procuring of a confession 
by trick, promis_e, or false statement which would tend to destroy the con­
fidence of the soldier in his superior officer would be detrimental to 
the basic purpose which military justice 'is designed to serve. It fol­
lows, there.fore, that the confession in the present case was improperly 
received into evidence, and that, therefore, the evidence is not legally 
su:f'1'icient to support the .findings of guilty of Specifications 1., 2, 3, · 
and 4 • 

.6. For the reasons stat.ad the Board of. Review holds that .the record 
o.r t~al is .not legally sufficient to support the findings of guilty of · 
Specification~ 1, 2, 3, and 4, ·and legally sufficient to support the 
finding.of guilty o.t·specification 5, and legally sufficient to support 
only so much of the sentence as involves dishonorable discharge., for­
feiture of all pay ·and allowances due or to becom~ due, ·and confinement 
~t hard labor.for six months. 

___{Dis_sen_t....,) ,______ __ _________ Judge Advocate •. 

~ t.~ Judge Advocate, 

~~,6. ~~dge Advocate. 
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WAR DEPARTmn' (367)
Services of Suppl,y 

In the 0!!'1.ce of The Judge Advocate General 
Washington, D. c. 

SPJGN 
Cll 2'JO'J"n 

UNITED STATES ) 96TH INFANI'RY DIVISION 

v. Trial by G,C,Y., convened at 
Camp Adair, Oregon, January 

Prin.te J. c. WILSON, JR. ) 15, 1943. Dishonorable dis­
(38227442), Compaey G, charge and confinement for 
382nd Infantry• one and one-half (l!) years. 

l 
~' 
) Disciplinary Barracks. 

DISSENTING OPINION by CRESSONj Judge Advocate. 

l. It is my opinion that the findings of euilty and the sentence should 
be approved. The majority ot the Board hol!is that the con!ession of the ac­
cused was not proper and should not have been admitted in evidence, as the 
accused wa.s not fully advised of his rights and the confession was not vol­
untary. With the con!essfon excluded the majority holds only the tindings 
or guilty of Specification 5 and the Charge legally sufficient and of the 
confinement imp?sed only six months to be legal. 

The evidence relative to the confession is as follows: 

Private Seymour Rubinoff, present while accused was being questioned, 
testified that the accused"was advised by Lieutenant Hecimovich of his rights 
against self-incrimination before he made the statement lH, 17). Lieutenant 
John P. Hecimovich, Company Commander of the accused, saw him. in the bachelor 
officers• quarters orderly room, left there, took the accu$ed with hi.Jl1 to his 
office, where he questioned the accused in regard to the moneys, first ad­
vising him f'ul.ly of his rights; before he made any statement l,ieutenant 
Hecimovich told him that the statement made need not be signed, it was entirely 
voluntary, he repeate:i that about four or five times, said the statement would 
be used as evidence in court, asked if the accused understood it, &l)d he said 
yes. Lieutenant Hecimovich read the statement twice, put it before the ac­
cused, told him he could sign, or did not have to, it 110uld be voluntary and 
would be used befo~e the court. He said he would sign it; no promise of leni­
ency was made ;lf he would make the statement. The accueed said he could not 
read, so Lieutenant Heci.JUovich read it to him. slowly, in the presence of three 
witnesses, explained each statement, and asked questions, then reread the 
statemAnt, and the accused said he understood. No force whatsoever was used, 
it was signed entirely voluntarily, and it was then received in evidence as 
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Prosecution's LX.hibit 2 (h. 20) and read to the court. 

Lieutenant Hecimovich warned the accused of his rights before any 
questioning and after the statement was written, asked him if he had taken 
the money that was J115.ssing from Privates 0 1Gorm.an and Murphy, told him it 
was 11for our benefit", if he took it to be.honest, and he nodded his head 
and admitted taking it after "lights out". The accused said he got out of' 
bed, went to the footloc~er of Private O'Gorman, opened his billfold and 
took the money. He said Shawnee Murphy's clothes were on the bed, the bill­
fold in the pantl;\ and from it he took out one twenty dollar bill. The ac­
cused also said that Private Watts' pants with the bill.i'old were under tha 
bed, after "lights out" he took the billfold and took out the money. Lieu­
tenant Hecimovich then told him the statements would be used as evidence in. 
court, then it was written up, his rights fully explained and he signed in 
the presence of the first sergeant, the executive officer and the company 
clerk. Lieutenant Hecimovich befo:i:e the stat8{1l.ent was signed read it all 
very slowly, explaining it in detail, then read it once more all through, 
the accused said he understood. Lieutenant Hecimovich told him the stat&­
.:nent was going to be used in court, it is entirely voluntary, he could sign, 
or he did not hRve to, ehoved the paper before him, the accused said he would 
sign and did. Lieutenant Hecimovich did not try to influence the accused 
to say the words wanted, some were his, some those o! accused, as the name 
and 11eriaJ. number and help relative to dates. The accused used the word 
"stealing" .throughout his written confession. He told accused the sooner he 
admitted taking it the sooner he would be dismissed, it would be for the 
good of both of them. The dismissal was to be so the accused <:Ould go down 
tor d;iru1er in the mess, and he could be questioned :turther after dinner. 
Lieutenant Hecimovich warned accused twice, first when he was brought into 
the office of Lieutenant Hecimovich, before any questioning, he was notified 
first about. the Article or War, then 1'f8.l"ned again after the statement was 
typewritten and before he signed, was told he did not have to sign it (R. l 7-
2B). 

First Lieutenant Grady H. Jones was in the barracks the morning of 
December 27, 1942, when the accused was brought into the orderly room. Before 
the questioning began he was advised of hie rights, before he made any state­
ment, it was to be written and that he did not have to sign it. Lieutenant 
Jones was there before the statement was written up, heard the accused warned 
as to his rights before he was questioned. He was told the penalty for such 
an act, advised of. his rights, that he was not to sign anything unless he 
absolutely thought it was correct, if he did not take the mone;r to say so, to 
tell the truth and he would ~et a fair and square deal. ' 

The accused answered in a voluntary manner, Lieutenant HecimoYich, 
the 6ompan, Connander, who was doing the questioning, did not use any coercion, 
torce, or promise of leinency. He read the Article of War to the accused 
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during the course of the ~onversation. Sergeant Saylor did not ask the ac­
cused an:, questions. In the orderly room were Sergeant Saylor, the accused 
and the charge of quarters, when Lieutenant Jones arrived, the company com­
mander was not there then. When he came :in he told the accused he was going 
to talk to him about stealing money, anything he said might be used against 
him, he d,id not have to say anything (R. ~-Z?). 

First Sergeant Howard Saylor testified the accused made a statement 
after he was warned of his rights by Lieutenant Hecimovich, who told him the 
statement more than likely would be used a~ainst him, if there was a court­
.martial, then went over this a second time. Sergeant Saylor repeated to the 
accused what the company commander said, told him he did not have to sign the 
confession, not to do so unless everything in it was the truth. The accused 
admitted stealing the ~2.(X) at first. Sergeant Saylor had stated previously 
the other series of the~s, so he said to accused, if he had taken money 
.from anyone else, he "might as well admit it. The penalty won't be ar.iy more 
severe", it would clear up the matter. Of course, such a statement was not 
correct, neither could Sergeant Saylor make any promise or agreement with 
the accused, since there were two commissioned officers present conducting 
the investigation. 

That is the actual time he warned the accus~d "to make a state­
ment admitting all of the money that he had taken and no more, and then he 
admitted taking the money on each of the four or five times". Sergeant 
Saylor was present when the statement was typed up, read it, before which 
the accused was warned of his rights, the pertinent Article of i.ar was read, 
the e+.a+, r:·r~<;:nt was voluntary, no force or coercion was used, no prol'lises 
of leniency were made. 

Sergeant ::iaylor asked the accused some questions, but not hein6 
a commissioned officer did not warn him of his rights. '!'he aqswers accuse..i 
gave to Sergeant ~aylor were not reported, they were not any part of the in­
vestigation. After the accused admitted taking the ~2.00 from Private 
0 1Gorman, Sergeant ~aylor deemed it necessary for a commissioned officer to 
be present, so he sent for the company commander, who arrived in ~bout twenty 
minutes, during Y1hich time the accused was not asked any questions, except 
as a means of explanation. He did not tell he had taken money from other 
people before the arrival of the company commander, who conducted the in­
vestigation (~. 27-32). 

From this evidence it appears that the accused was fully warned, 
knew his rights and what he was doing, no force was used, no real leniency 
promised. 'l'he statement by Sergeant Saylor that, "The penalty won't be 
an,y more severe" was improper, unauthorized and not correct, still the ac­
cused was full~ advised by two co.l!!lli.ssioned officers, who were conducting 
the investigation and were superior to Sergeant Saylor, who stated as he was 
not a commissioned officer he did not. warn the accused of his rights, but 
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deemed it necessary for a commissioned officer to be present. 

As to all the Specifications the three owners of the money stolen 
all testitied as to their respective losses, it was shown the accused slept 
in the sam.e barracks with them, their cots n9t far apart, so he had the op­
portunit7 to steal the money. As to Specifications l, 2, 3 and 4, the con­
fession is needed in order to sustain the findings of guilty of them. As to 
Specification 5, two of the dollars in currency stolen from ~rivate U'Gorman 
were ta.ken from the person o! the accused and were positively identified by 
their serial numbers, so the confession is not needed to sustain the findings 
of guilty of Specification 5 and of the Charge. With the confession, prop­
erl7 admitted, all findings of guilty and the sentence are legaJ.17 sufficient 
and should be sustained. . 

~~~, Judge Advocate • .... 

-4-
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1st Ind. 

\• 

War Department, J .A.G:&., MAR 2, 1943 - To the Commanding General, 
96th Infantry Division, Camp Adair, Oregon. 

1. In the case ot Private J.C. Wilson, Jr. (38227442). Company 
G,· 382nd Inf'antry, I concur in the .foregoingholding by the Board or 
Review that the record of trial ia legally insufficient to support the 
findings of guilty of Specifications 1, 2, 3, anti 4 of the Charge• 
legally sufficient 1;o support the findings of ·gu11ty of the Charge and 

·Speoif:\.cation 5 thereunder, and legally sufficient to supportcinly so 
much of the sentence as involves di_shonorable discharge. forfeiture or 
all pay and allowances due or to become due and confinement at hard · 
labor for six months. Upon disapproval of the findings of guilty of 
Specifications 1, 2, 3. and 4 of the Charge and approval or only so 
inuch, or the sentence as involve·s dishonorable discharge. f'orfei ture of 
a.11 _pay and allowances due or to become due and confinement at hard labor 
for six months, you will have authority under Article of War 5~ to 
order the execution of the sentence. 

2. When copies of the published order in this case,are forwarded 
· to this office they shoul<i be aooompanied by the foregoing holding and 
this indorse.ment. _For convenience of reference and to facilitate 
attaching copies of the published order _to the record.in this case. 
please place the file number of the record in brackets at the end of 
the pub~iahed order, as follows, · 

(CM 230377). 

MAR 26 4::S PM 
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In the Office of The Judge Advocate General 
for the 

European Theater of Operations 
APO 871 

C.M. 230379 29 Sep 1942 
(ETO 25) 

UNITED STATES 

v. 

Captain JOHN F. l(ENNEY, 
(0-904840) 

(This opinion will be included in compilation of ETO cases) 





'WAR DEPART1lENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington.,_D. c. 

SPJGH 
CM 230478 

UN'I'.rED ST.A.TES ) 
) 

v. 
·~ 

Private ROBERT L. MAYNOR ) 
(6778361)., Service Company, ) 
4th Infantry. ) 

) 
) 
) 

APR 221943 

ALASKA DEFENSE COMMA.NV 

Trial by G.C.M • ., colIV'ened at 
Fort Richardson., Alaska, 
December· 16., 1942. Confine­
ment for five (6) years. 
Dishonorable discharge and 
four (4) years of the confine­
ment suspended.· The Guard­
houaeJ Fort Richardson, Alaska. 

HOLDING by the BOARD OF REVIEW 
HILL, LYON and DRIVER, Judge Advocates 

1. The record of trial in the case of the soldier named above., 
ha:ving been examined in the Office of The Judge Advocate General and 
there towld 1,gally insufficient to support the sentence in part. has 
been enmined by the Board of Review. 

- - 2.. !he, accused was tried upon the following Charges and Speciti­
cationa a · 

• ! . ' . ' 
CHARGE Ia Violation of the 93rd Article of War. 

Speoitioatlcma In. that ·Pr1vate Robert L. Maynor., Service 
Ccmpa.ey., 4th Infantry., did, at Anchorage, Alaska., on 
or about November 8., 1942, with the intent to do them 
bodily .ha.rm, commit an assault with a dangerous 
weapon upon Sergeant Vernon E. Williams and Private 
OlTis w. Day., Battezy "K"., 75th Coast .Artillery (AA.), 
by willi'ully alld feloniously pointing a loaded 
pistol at the said Sergeant Vernon E. Williams and 

. Prin.te OlTis w. Day. 

CHARGE II1 Violation or the 96th Articls o:f' War •. 

http:Ccmpa.ey
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Specifications In that Private Robert L.• Maynor, Service 
Compaey. 4th Infantry, did, at Anchorage, Ala.ska, on 
or abo~t November 8, 1942, .unlawfully carry a con­
cealed weapon, viz., a caliber .380 Colt automatic 
pistol. 

The accused pleaded not guilty to and was found guilty of all Charges 
and SpecH'ications. He was sentenced to be dishonorably discharged 
the·service, to forfeit all pay and allowances due or to become due, 
and to be confined at hard labor for five ·yea.rs. The reviewing 
authority disapproved the findings of guil~y of the Specification, 
Charge II, and of Charge II, approved only so nuoh of the findings 
of guilty of the Specification, Charge I, and of Charge I "as in­
volves a finding of guilty of assault with a dangerous weapon, at the 
time and place and upon the persons named in the specification, in 
violation of the 96th Article of War"; approved the sentence, suspended 
the 11 dfshonorable discharge and four years of the sentence to confine- · 
ment•. designated the guardhouse, Fart Richardson, Alaska, as the 
place of confinement, and directed the execution of the sentence as 
modified. The proceedings were published in General Court-Martial 
Order No. 10, Headquarters Alaska Defense Command, January 8, 1943. 

3. The only question requiring consideration is the legal suf­
ficiency of the record of trial to ·support the sentence. 

The only offense of which a finding of guilty ?ras approved 
is assault with.a dangerous we~pon, in violation of the 96th Article 
of war. That offense is not listed in the table of maximum punish: 
ioonts found in paragraph 1040, Manual for Courts -·Kartial, 1928, which, 
however, does provide that offenses for -which the punishment is not 
otherwise prescribed 11remain punishable as authorized by statute or 
by the custom of the service 11 • The •statute" thus mentioned has 
heretofore been construed to include •any Federal statute of general 
application or••• the Code of the District of Columbia••• in 
the order named" (CM 212505, Tipton). 

The offense in the instant case is not specifically de­
nounced in the Criminal Code of the United States. It is, however. 
denounced in the Code .of the District of Columbia, 1940, in section 
22-502, readi~ as follows: 

"Every person convicted of an assault with intent 
to commit mayhem, or of an assault 'l'lith a dangerous 

( 

weapon, shall be sentenced to imprisoDll18nt for not more 
than ten years". 
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The maximum authorized confinement authorized for the offense 
of whioh the finding of guilty "l'/8.S approved, assault with a dangerous 
weapon, is confinement i.t hard labor for ten years, authorized by 
section 22-602 of the Code of the District of Columbia~ 1940. 

4. For the reasons ,stated, the Board ot Review holds the record. 
of trial legally sufficient to support the sentence. 

- 3 -
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we.shington, D. c. 

(379) 
SPJGK 
CM 230484 

FEB 2 6 1943 

UNITED STATES ) smH AIR FORCE 
) 

v. ) Trial by G. c. M., convened at 
·) Albrook Field, Canal Zone, 

Private ROBERT C. McGINNIS ) December 10, 1942. Dishonorable 
(69'79574), 19th Service . ) discharge and confinement for 
Squadron, 15th Service Group. ) fi!~en (15) years. ~nitentiary. 

REVIE\i by the BOA.RD OF REVIEW 
COPP, HILL an;i ANDREWS, Judge Advocates. 

l •. The Board of Review has examined the record of trial in the 
case of the soldier named above. 

2. Accused was trie·d upon the .following Charge and Specifi­
cations 

CHARGEs Violation of the 58th Article of War. 

Speci!icationa In that Private Robert c. McGinnis, 
19th Service Squadron, 15th Service Group, did 
at Albrook Fi~ld, Canal. Zone, on or about 
September 2, 1942., desert the service of the 
United States and did remain absent in desertion 
until he was apprehended in Panama City, Repub-. 
lie of Panama, on or about November 2, 1942. 

He pleaded not guilty to and was found guilty of the Charge and Specifi­
cation. Evidence_ of one previous conviction by general court.-ma.rtial. for 
escape from confinement in violation _of Article of War 69 and of two pre­
vious convictions by summary courts-martial for absence without leave in 
violation of Article of War 61, was introduced. He was sentenced to dis­
honorable discharge, forfeiture of all p~ and allowances due or to be­
come due and confinement at hard labor for fi!teen years. The reviewing 
authority approved the sentence, designated the United States ~nitentiary, 
Atlanta, Georgia., as the place of confinement., and forwarded the record 

·for action under Article of War 5oi. · 

.3. The evidence shows that accused, a member of the 19th Service 
Squadron, 15th Service Group., on duty at Albrook Field., Canal Zone., was 
absent without leave from his organization from 11 p.m., September 2, 
1942 (Ex. A) until 7:30 p.m• ., November 2, 1942 (R. 6-9; Ex. B). His 
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unauthorized absence was terminated by apprehension at the "Chicago Bar" 
(R. 9, 11, 16 ); Panama City, on November 2 1 1942 (R. 8, 11, '12). At the time 
of his apprehension he was dressed in civilian clothes (R. s,·12, 16) and 
was sitting at a table with an enlisted man drinking beer, rum and "coke" 
_(R. 8, 11). He 'W8S not drunk (R. 8, 12). When searched by the miUtary 
police he was found to have on his person an identification card issued 
by the central labor office f'or civilian employees of the A;rrrJ'J (R. 8). 
The card bore the name of Roberto Benavides, a Colombian (R. 8, 9) and 
designated him as .an employee at Al.brook Field (R• 9, 25). Accused had 
taken the card without permission (R. 25) • 

. Accused•s commanding officer, Captain Ernest H. Powell, Air corps, 
'Who had apprehended accused, interviewed him at the guardhouse (R~ 9) 
after first informing him of his rights under .Article. of .War 24 (R. 10). 
Captain Powell testified: 

· •'While Private McGinnis was in the guard house I 
asked him several. questions liha t he did and various 
other questions and.he al.so stated that he told 
Benevides that he did not belong to the Army any 
more and that he was a civilian. He then made· a 
conf'ession in the pr'esence of myself and stated.he 
wanted to clear the 'Whole matter up and Private 
McGinnis admitted that he had actually deserted the 
Service and I asked why and he stated 'I will tell 
;you personally and nobody else•. At th.at time the 
stenographer excuaed him.self and Private McGinnis 
told me the reason is on account of you Captain and 
I asked. 1'cy' and he stated I was too tough on the 
squadron and that he, Private :McGinnis, had been 
court martial.ed :twic~ in my squadron and that I 
gave a pay dey- lecture .and that he did not like 1t. 
At that time my squadron consisted of either two or 
three hundred men and I said 'McGinnis, nobody else 
deserted my squadron• and he said, 'I just got tired 
ot being in the J,rmy' and I wanted to quit. tn (R. 9) 

Accused told the witness that he had been living on 17th street at the 
Y.M.C.A. ·and at No. 40 Avenida Norte (R. 9) and that while livigg at the 
Y.M.C..A.. he had assUJOOd the alias of "sergeant Bissell" (R. 10, 12), had 
been !mown by that name (R. 10) and had used it when registering at the 
Y.M.C.A. (R. 10, 12). Cn November 4, 1942, .accused was taken to tho Base 
Intelligence Office and interviewed by Major Spencer w. Rc¢lor, Air Corps, 
Base Intelligence Of'f'icer (R. 1.3). Major Raynor testified that he advised 
accused 
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nthat he was not required to make any statement, 
and. that if he did, and.should his case come to 
trial, anything he said might be used against 
him. 11 (R•.13) 

Major R8jyllor further testified: 

"At the office, during the course of questioning, 
Private McGinnis stated he had left Albrook Field 
on or about September.2nd and st~d at the Y.M.C.A • 
.for about four d~s and that during that time he had 
decided to desert, and that during the remainier or 
the time, which was approximately two months, up to 
the time he was apprehended by the :Military Police, 
that he was a deserter." (R. 13) 

In this interview accused stated that he had used the alias of "Bissell" 
while living at the Y.M.C.A.., and had registered trere under that name 
(R. 13). He had falsely pretended to "Sergeant Lucas" that he could se­
cure for Lucas a Colmbian passport for approximately $85 (R. 14). He 
had obtained the identification card from Benavides with whom he was liv­
ing in Pana:na (R. 14) and the civilian clothes fran a fried named "Rios" 
(R. 14) who was a nqueer" or sex Jervert (R. 37). 

Technician 3rd Grade Raymond L. Lucas, Detachment Finance Deparuoont, 
Albrook Field., Canal Zone, testified that accused., "When asked what his 
plans were (R. 18), offered to procure :for witmss a Colanbian passport 
for $85 (R. 16., 17., 27), said nothing about returning to the military 
service and asser.ted that he was working as "short order cook" in a car: 
in the lower part of Panama (R. 16). Accused also told 1'i.tness that he 
wanted to go to Colombia to avoid apprehension as a deserter in Panama 
(R. 18) and to work as foreman or.a coffee plantation (R. 18., 27) under 
an employment that had been procured for him by a friend with man· he 
was then living (R. 27). 

Trere was evidence to the effect that accused left his military 
clothing and equipment "in very bad condition" (R. 20). He was seen in 
Panama by various "flitnesses during his period or absence dressed in civ­
ilian clothes (R. 16., 22, 24, 26) and on one occasion in khald. Army uni­
form (R. 28., 29). A few days before his apprehension accused told 
Humberto Zafrane, a civilian, that he was not going back to tm Arrey 
but "desired to know" Colombia (R. 24). 

-.3-
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1ccused testit'ieda 

"Ckl Septemb~r 2nd., 1942., I got my pass .from 
Sergeant Crooks o! the Fire Department and went to 
Panama City and went to Rio Abajo t·o the •Blue Goose• 
and started drinld.ng. That evening I went upstairs 
with a girl .for intercourse and then cane down and 
went back to the Y.M.C.A.· at·about 11:00 o•clock. I 
remained at the Y.M.C.A•. for about four dqs, the 
first time under rq own name and 1n uniform. After 
that I went to Thomas Rios •s house where r stqed far 
three dqs and he . gave me money and bought my food 
and after three.dqs I "Went back to the Y.M.C.A. and 
stqed for about .four dqs. I don•t remember the ex­
act days, during the days at the Y.M.C.A., that I 
used the nam o! Bissell. Af'ter leaving the Y .M.C.A. 
I went to ict.os•s house and stayed for ten days alld he 
let me have one dollar a ·dq for spending money~ Rios 
is a •queer•, and atter those ten dqs he let me use 
some civilian clothes o! his and after I left Rios' s 
place., ,1 had been drinking an ·this time, I went and 
s~d at Benavide•s place for a period o! several 
weeks. They. gave me no money and occasionally they 
let me borrow a. civili_an shirt. My uniform is still 
1n that house, _that is I ~adon a pair o! khaki Army 
trousers wi\h a civilian shirt at the time of my ap­
prehension. That night I was apprehended in the 

· Chicago Bar, Vezin!1, placed me under arrest followed 
by Captain Powell.·· I did no~ make any attempt to con­
.ceal. rey- identity to them and.·:went to QuarrY Heights.
*** I told sever~ people I h$d left the A:rmy, but 
I ma.de no statement I was going to leave. *ff I just 
mentioned I severed my relations with the Arrey- for a 
de.finite period.• (R• .31, 32) 

He had no intention of going to Colombia (R. 32, .33) but mentioned it to 
Sergeant Lucas as "I thought it would be a good way to get money.tt (R. 32, 
33, 34) The. llhole Colombia af'.f'air was a .fabrication (R. 33). He wore his 
A:rrq uniform during the .tirst month o.t absence and c1Vilian clothes no.ff 
and onn during the seoond month. He did. not use the pass but· would have 
it' necessary :for identif'ioation. (R. 32) He explained his second month 
o! unauthorized absence by' etat1.ng1 •I did not like Yihat Captain Powell 
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was saying on pay d.V speechesn and that he was 'dissatisf'ied with his 
orga."lization but not with the service (R. JJ). He did not·wark in 
Panama or try to get work. He had no definite time in mind f'or his 
return to the service - "I was coming back, but I didn't know v,'hen.n 
(R• .34) He would have returned even if he "could have gotten a job" 
in Panama City. Yfuen he told Maj or Raynor that he was a deserter he 
did not know the meaning of the l'iOrd "desertion" and told Major R~or 
so. (R• .34, .35) He borrowed a pair of civilian shoes f'rom nJ. D. Martin" 
and used the alias Bissell to evade apprehension by the· military police 
as his true name was known to them. He obtained the civilian clothes he 
was "fies.ring at the time of apprehension £ran Rios an:i did not return 
tl}em as he had been told by Rios to keep -them. (R. 35) Neither did he 
return the pass to Zafrane (R. .35., J6) but put it in back of the car 
when taken into custody. He made no use of the pass to get a job. He 
told no one that he intended to return to the service. He made no at­
tempt to be transferred to another outfit. (R. J6) He stated that the 
Articles of War had been read to him four times, the last time about 
fourteen months previously (R. YI). 

Captain Po"fiell. testified that he had read the Articles of War to 
accused •s organization four times in the months of January and July in 
1941 and 1942 and that accused was present on three of those occasions. 

4. Absence without leave during the period and at the place al­
leged in the Specification is established by the evidence without con­
flict. Furthermore, by his acts a.Di words accused clearly manifested 
an intention not to re.turn to his organization. He testified fr~· 
that he was dissatisfied with his organization and stated to others 
that he was through with the :AJ:'trry. He :used the alias "Sergeant Bissell" 
to evade arrest by the militB.r'J police l'lho knew him by his true name. 
He wore civilian. clothes and lived· and associated l'lith Pan8l!lania.ns, one 
of whan was a 1tqueer" or sex pervert. He did not associate with the 
men of his organization and .when he encountered one of them on the 
street fled fran him. He engaged in civilian employment, disclosed to 
Sergec.nt Lucas plans to go to Colombia and work as foreman of a coffee 
plantation, and endeavored to ·persuade Sergeant Lucas to desert the· 
service am accompany him. The bad condition in which he left his 
military clothing and equipment indicated a want of intention to re­
turn to resume their use. Accused's assertion of an intention to re­
turn at some indefinite, \Uldetermined future time is too vague· and un­
certain for serious consideration. The evidence amply justified the 
court in finding accused guilty of desertion in violation of Article 
of War 58. 

-5-

http:Sergec.nt
http:Pan8l!lania.ns


(384) 

5. The charge sheet shows that accused is 21 years of age. He 
enlisted October 10, 1939, for a period of three years. 

6. The court was legally constituted. No errors injuriously af­
fecting the substantial rights of accused were committed during the 
trial. In the opinion of the Board of Review the record of trial is 
legally f!ufficient to support the findings and sentence. Confinement 
in a penitentiary is authorized by Article of War 42 upon conviction 
of desertion in time of war in violation of Article of War 58. 

Judge Advocate. 
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WAR DEPART:,~sl'T 
A.rrrry Service Forces 

In the Office of The Judge Advocate General. 
Washington, D. c. (38S) 

SPJGN APR i 7 1943
CM 230541 

UNITED STA.TES ) SOUTHmN IAND FRONTim. SE::TOR 
) ifESTERN DEFENSE COMMAND 

v. .) 
) Trial by G.C.M., convened at 

Private NA.Ill.ON DANIEL ) Papago Park,' Phoenix~ Arizona, 
(34061237), Compariy A., ) ·Januarr 6, 1943. Dishonorable 
364tn Infantry. ) discharge and confhiement foY." 

.) th:irty (30) yea.rs and seven .(7) 
) mon~hs. ·. Disciplinary Barracks 

HOLDii'JG by the BOAhD OF REVIE.W, 
CF.ESSON, LIPSCOW3 and SLEEPER, Judge Advocates •. 

1. The record of trial in the case of the soldier named above 
has been examined by the Board of Review. 

2. The accused was tried upon the following Charges and Speci-
fications: · · · · 

.CHARGE r': Violation of the 93rd Article of War. 

Specification l: In that Private Naimon (ID.II) Daniel, 
Company "A", 364th Infantry, did, at Scottsdale, 
Arizona, on or about December 6, 1942, in the· 
nighttime feloniously and burglariously' break and 
enter the dwelling house of Martha Munguia, with 
intent_ to commit a felony, viz rape therein. 

Specifica'Lion 2: · In that Private Naimon (NMI) Daniel, 
Company n;_n, 364th Infantry, did, at Scottsdale, 
Arizona, on or about December 6, 1942, with iritent 
to co:mnit a felony, viz, rape, COJ'IUl'it an assault 
upon Irhrtha 11tmguia, by willf'ully and feloniously, 
without her knowledge and·consent, getting into 
bed with said l&i.rtna Munguia. ' 

· CHARGE II: Violation of the 96th Article of War. 

Specification l: In that Private Naimon (NMI) Daniel, 
Company "A", 364th Infantry, havine been restricted 
to the limits of Papago Park, Phoenix, Arizona, 
did, at Papaeo Park, Phoenix, Arizona, on or about 
December 5, 1942, break said restriction by going 
to Scottsdale, Arizona. 
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Specification 2: In that Private Naimon (r:1rr) Daniel, 

Company 11.\11 , 364th Infantry, having received a 
lawful order from Lieutenant Colonel Frederick 
W. Ellis to return to the post at Papago Park, 
Phoenix, arizona, the said officer being in the 
execution of his office, did, at Scottsdale, 
Arizona, on or about Decembe~ 5, 1942, fail to obey 
the same. 

The accused pleaded not ;uilty to and was found guilty of all Spec.i­
fications and Charges. Evidence of one previous conviction by sumrrury 
court-nartial for breach of restriction, in violation of Article of 
VIar 96, :,as :introduced. He was sentenced to dishonorable discharge, 
forfeiture of all pay and allowances due or to become due and con­
finement at hard labor for 30 years and 7 months. The reviewing 
authority approved the sentence, designated the United States Disci­
plinary Barracks at Fort Leavenworth, Kansas, as the place of. 
confinement, and f.orwarded the record of trial for action under 
Article of War 5~. 

3. The evidence for the prosecution shows that on the evening 
of Decenber 5, 1942, the accused was in the town of Scottsdale, 
Arizona, in violation of an order restricting him, and the members 
of his organization, within the limits of Camp Papago. At about 
9 o'clock in the evening, as the accused was coming out of a pool 
hall, he was met by Lieutenant Colonel Frederick Yr. Ellis, Officer 
of the Day at Camp Papago. The accused at once recognized Lieuten.::mt 
Colonel Ellis, came to attention, and saluted. Upon request, the 
accused told Lieutenant Colonel Ellis his name and presented his 
identification tags for inspection. 1'he accused appeared to have 
been drinking but he was not drunk. Lieutenant Colonel Ellis ordered 
the accused to return to ·camp Papago and pointed out to him the road 
which he should follow. (.R. ll-17, 18; Ex. A.) 

Jn the same night !,13.rtha Lhm:;uia, a lJexican woman, and her 
husband were in their home in Scottsdale. The door to their house 
had been closed but not locked. Their baby had been cryini:_: d:i.ring 
the evening, and they had left a lighted lamp beside their bed with 
a few l1l3.tches near it. Their baby was sleepin:;: in the bed with them. 
At about 4:30 in the morning, December 6, 1942, L!rs. l.fung,.1ia felt the 
babJ~ slipping down to the foot of the bed, She pulled the child back 
to its normal position, and iJ'll~ediately felt it sli~ping down to the 
foot of the bed ae;ain. Mrs. :.Iunguia then became a-ware of the fact that 
some intruder was in the bed. She reached out her hand, and a cold 
hand grasped hers and squeezed it. At the sa~e time the intruder indi­
cated to her that she was to remain quiet. I·i!rs. h:unguia at cnce called 
her husband. The lamp which had been burning when they went to deep 
was 011t, and the matches near it had been removed. When ;.!rs. hl:unguia 
told her husb.:lnd that someone was in the bed with them "he pulled his 
feet over there and kicked him, II and said "I think it Is your sister," 
and ~!rs. 1.'un6Jia replied "No, my sister couldn't have turned the light 
off, my sister would have talked to us." i,!rs. Hu.11 6uia then added, 



(387) 
for the natches which he had left by the lamp and finding that they 
had been removed, went to the kitchen for more. When he.returned to 

· the room he sat on the side of the bed. Upon ·lighting a match he 
said, "There .is a nigger soldier there. 11 .Mr. Munguia forthwith went 
back to the kitchen in sea-:-ch of a stick of wood ?,s a protectiTe 
weapon against the intruder. ;men he returned to the room the-negro 
soldier ran from the house. iks. Munguia, in d.escribing the intrusion 
of the accused, testified that there was no one else in the house­
beside1:1 herself, her husband, and the child, and no one else could 
have relllOved the matches by the lamp other than the accused. 

A short while after the above described :incident Mr.· and Mrs. 
Muriguia accompanied Mr. ·A. L. Frederick, the local" deputy sheriff, 
to a place near Mrs. Jasper L. Tannn1 s apartment house where the accused 
had been apprehended and -was being held. i'•'hen Deputy Sher~ff Frederick 
and Mr. and Mrs. Munguia arrived at the scene of the apprehension .they 
found the accused tied with a rope. · Mrs. Munguia at once identif'ied 
the accused as the soldier who had ,gotten in bed with her a short time 
before. Mrs. Tamm who was present when the local deputy sheriff and 
Mr. and·Urs. Uungtiia arrived nade the remark that the rope Y(hioh· 'W8.S 
tying the hands of the accused was in the wrong place, and that it should 
be around his neck. \'1hen this remark was ma.de the accused quickly 
replied with the statement "Ho, sir; noma.•am, don•t'you do that.· I 
wouldn't rape nobody. 11 Prior to this statement no person had been heard 
to make any remark about rape. Deputy Sheriff Frederick asked those 
present if the accused-had a knife in his possession and he was told 
that a knife 11.a.d b·een ta.ken away from the accused~ The· deputy aherif't 
then reached into the pockets of the accused and pulled out another 
knife. The- deputy sheriff in describing the arrest of the accused 
stated that the accused -was not drunk but that the accused endeavored 
to impress him with the £act that he had been drinking heavily and 
-was, 1n fact, drunk. (R. 47, 61-68) 

On this same night, and 'Within & felt hours or his apprehension, 
the accused had appeared and sought admission at the apartments. occupied. 
by Mrs. Jasper L. Tamm, Hrs. Lela Tucker, and Miss Wilma Hudson, all 
of 'Whom lived 1n apartments near the scene of the ap,rehenaion of the 
accused. · \'\'hen the accused first appeared at the apa.rtment of Mrs. Tamm 
he requested to be let 1n and said, "Let me in, You i.re supposed to be 
eood to a soldier." tihen he was refused. admission he nnt away, artd 
did no· violence. A short time later ·he again returned and r$OUght 
admission. Upon his return to llfrs, Tannn' s apartment, the accused 
to.lked to Mr. 'l'armn through the window and was detained b1 Mr, Tamm, 
while 1~s. Tamm called tor- the sheriff. ·(R. 43...J.7) 

At about 3 a.m. the accused opened the screen door and tried 
to ~ain admission to the apartment of Mrs. Tueker. Mrs. Tucker ordered 
hir.l to get out and pushed the divan a.gainst the door to keep him from 
get.tin~ 1n.(R. 50-56). 

At about 4 a..m. the accused c&me to the door or the apartment 
occupied by Hiss Wilma Hudson and re(lueshd to be directed to hie camp. 
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The ·accused said he would get in trouble if he went 1?ack to camp at 
that time in the morning. He was· in'formed that he would get in 
trouble there unless he left. He then stated that he was· a soldier 
and that "I should be good to-a soldier." The accused then offered 
to_ give Miss Hudson a dolla.i: if she would let him in. He assured, 
Miss Hudson that he woulq, not hurt her, but that he just wanted to . 
come in and speni:l the- rest of the night. He finally decided to. go · 
but just before he left he ·said, "I will. give :you. four dollars if you:· 
will let me come in. 11 'lib.en Ml13s Hudson refused the accusea said 
"Well, will you come out aad shine the lights so I can get across 
this ditch without falling~" Miss Hudson then shone a light as best 
she could on the outside and the accused left. · (R. 56-60) .. -

· Evidence vra.s also introduced showing that, a negro soldier 
closely resembling the accused entered the home of Mrs. Betty Dubois 
at Tempe, Arizona, on the night of ·November 22, 1943. Mrs. Dubois. 
was asleep at .the time and was awakened by her lamp being turned up. 
She arose and saw the soldier. leaving her bedroom. As he left the 
room he pushed the screen door off its .hinges. A.t the time of this 
Qj:!_currenceMrs. Pubois' husband .was away· from home. (R. 68;..69)· 

The prosecution introduced a sworn statement of the accused · 
in which the accused _stated that he left camp on December 5, 1942 at 
about 2100 o 1cloc~ after having a drink. He asserted that when he 
drank it always went to his head. After leaving camp he met two 
In<lians who gave him se>.me··fue to drink, which ms.de him drunk. The . 
two Indians went with him to ·s.c ottsda.18' where they got liquor and drarik 
together. After the Indians left him he went to a pool· room where he 
met Lieutenant Colonel Ellis who told him to. go. back to camp. · After 
starting back to camp he lost his direction and the only pl.ace he 
remembered going was the pl.ace where. he was arrested. (R. 23, Ex. B) 

.. 4. The accused elected to remain silent and no evidence .was 
introduced for the defense. 

5~ Specification l, Charge I, alleges that tqe accused did, m 
or about Decenber 6, 1942, feloniously and burglariously break and enter 
the_ dwelling house of llartha. Hunguia at nighttime with the intent or 

·committing the felony of rape·therein. Specificaticn 2, C~rge I, 
alleges that the accused committed "an assault upon Mrs. Munguia with 
intent to c'onnnit rape by willfully and feloniously getting in\o bed . 
with her. 

In order to sustain the findings of guilty of housebreaking 
with in~ent to colI!Illit rape as alleged in Specificatio!11, or the find­
ings of guilty of assault with intent to commit rape as alleged in 
Specification 2, it is necessary that the evidence show that the accused 
had the specific intent to rape· both at the time he entered the·house, 
and at the time he got into bed with Mrs. Munguia. Rape is defined 
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as "* * * the unlawful carnal knowledge of a woman by force and 
without her consent." (par. 148!2,, M.C.M. 1928) It follows,. there­
fore, that the_ existence of an attempt to have.carnal knowledge by 
force and without consent l'las an essential element of both offense~ 
alleged. The evidence shows very clearly th?,t·the accused unlaw­
fully entered the home of Mrs. lrunguia. It is equally clear that 
the accused made an assault upon. Mrs. Munguia by his conduct in will­
fully and feloniously getting into bed with her without her knowl-
edge and consent. Furthermore, although the accused had been drinking 
during the .night in question, the evidence shows that he was not:drunk 
'when he· entered Mrs.• ·Muncuia 1 s home, and that he was mentally capable· 
at that -time of having a specific intent. · This fact is. shown by his 
conduct in leaving.Mrs. }funguia~s house when threatened/by her husband, 

. and by his intelligent response to fear under the circumstances. sur-
rounding his apprehension. · 

Although the evidence affords a rational basis for the infer­
ence-that the accus~d, at the time of his entry into the house, and 

· at the time of· his getting into bed with Mrs. Munguia, had an intent 
to do an.unlawful act, the facts do not support· the court's conclu­
sion that the accused,· either at the time of his entering the house 
or at the time of his getting into the bed, intended to forcibly have 
carnal intercourse with Mrs. llunguia.' On the other hand, the facts 
show that the accused had wandered to at least three other homes on 
the night ih question and had offered no violerice at a~y one of the 
places visited. We must conclude,·therefore, that although the infer­
.ence nay· be warranted that the accused nay have been seeking an illicit 

. sexual relationship, the facts do not justify the -conclusion that he 
intended to accomplish such a des_ign by ultimate force. 

It does not follow, however, that the accused is not respons-· 
ible for the offenses conunitted by him. The facts afford a reasonable 
basis for the inference that the accused at the time he enter.ad Mrs. 
Munguia's house had the intent of committing an assault therein and 
that such an assault !<3-s, in fact, committed•. 

The record, therefore, .is lega~ sufficient as to Specifi­
cation 1 1 Charge I, to support only so 1T.1ch of the findings of guilty 
a,s involves the findings of guilty· of the lesser included offense or 
breaking and entering the dwelling house of M:!.rtha 1.'unguia with intent 
to commit a criminal assault therein in violation of Article of l~ 
93, and as to Specification 2, Charge I, the record is legally suf­
ficient to support only so much of-the findings of guilty as involves 
findings of guilty of the lesser included offense of an assault, in 
violation of Article of ~Jar 96. (CM 220805 Peavy) 

6. Specification -1, Charge II, alleges that the accused, having 
been restricted to the limits of Papago Park, did, on or about 
December 5, 1942, break the said restrictions by going to Scottsdale, 
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Arizona. '!'he uncontradicted evidence·shows that the accused did 
break the restrictions :ln t.!le nanner allegP.d. 

7. Specification 2, Cha!ee II, alleges that the accused, after 
hav:lng received a lawful order from Lieutenant Colonel Frederick Y:; 
Ellis to return to his post at Papa.go Park did, on or abont December 
5, 1942, fail to obey ~aid order. The uncontradicted evidence es­
tablishes beyond a reasonable doubt the guilt o·f the acc·.:.=::::J of this 
offense as all_e6ed. 

S. I'or the reasons ;:t:?.+.ed, the Boa.rd of f:.z,....iew hdd:; t.J:-n.t the 
record is legally sufficient to support only so much of the f:lndings 
of guilty of Specification 1, Charge I, as involves findin6s that the 
accused, at the place and on the date alleged, broke and entered 
the dwelling house of !.hrtha .!,funguia, in the nizht.time, with the 
intent to commit a criminal offense therein, viz., an assault, in 
violation of Ar:ticle of War 93; le;::3.lly sufficient to·su.pport only· 
so much of the findin:::;s of guilty of Specification 2, Charee I, as 
involves the findings that the accused,at.the place and on the date 
alleged, committed an assault upon Mirtha Munguia by willfully and 
feloniously, without her 1alowledge and consent, getting into bed 
'With said Ua.rthl. M1m~ia, in violati.on of .Article of War 96; legally 
sufficient to support Char~e I, legally sufficient to suppo~t Cr..1~gc 
II, and Specifications 1 and 2 there,1nd~!"; anct lera.lly sufficient to 
support only so r.r.1ch of the sentence .as involve$ 1ishonorable dis­
charge, forfeiture of ~11 pay and allowances due or to become due, 
and confinement at hard -labor for ten years and ten months. 
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. 1st Jnd. 

War Depar·tment, J .A.G. o. , APR 2 ' 19l~ . - To the ColllI!Wlding General, 
Southern Land Frontier· Sector; Ylesteni D.efense Co!lll"'..a.nd, .Ca!Ilp Lockett, 
California. 

. 1. In the case of Private Nai.>non Daniel (.340612.37), Company A, 
.36.4.th Infantry, attention is invited to the foregoing holding by the 
Board of Review, which holding is hereby ·approved. Upon approval of 
only so much of the finding of guilty of· Specification 1, Charge I, 
as involves a finding that the accused·, 'at the plac, and dat"e alleged, 
broke and entered the dwelling house of Martha Mungila in the night­
time with the intent to commit a· criminal offense therein, viz., an 
assault, in violation of Article of Yi'ar 93, and approval of only so 
much of the finding of guilty of Specification·2, Charge I, as involves 
a.finding that accused, at the place and date alleged, committed an 
assault- upon Martha Munguia by will:f'ully and feloniously, without her 
lmowledge and consent, getting into bed with said Lartha· Jlunguia, in 
violation of Article of War 96, and upon vacation of so much of the 
sentence as is in excess of dishonorable discharge, fo~feiture of all 
pay and allowances dua. or to become due, and ,confinement at hard labor 
for ten years and ten months, ·you ~l have authority to order the · 
execution of the. sentence. · · 

2. When copies of the published order in this case are for19arded 
to this office they should be accompanied by the foregoing holding and 
this indorsemant. For convenience of reference and to facilitate at­
taching copies of the publish~d order to the record in this case, 
please pl.ace the file number of the record in brackets at· the end of 
the published order, as followsf 

APR 2 4 ~3 PTfM 230541) • 

,(J{.. ,... '~ ··.,2_ 
Myron C. Cramer, "..-. > ; 3 

Major General,8\ :.::.. 4 The Judge Advocate General •.7''"i,"''.··· 
o, .... ~ · • l..ME'O 

w.i.w .r,~ ...u:n .... .,.,.,T 
SE:IOl\11C•:11· (ti" SUl"""t.V 

' J,A.CL 0 

1 Incl - Record of trial 
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WAR DEPARTMENT 
Services of Supply (393)In the Office of The Judge Advocate General 
Washington, D. C. 

SPJGN 
CM 2.30582 MAR , 4 1943 

UNITED STATES ). SOUTHERN SECTOR' 
) EASTERN DEFENSE COMMAND 

.v. ) 
) .Trial by G.C.M./, convened at 

Second Lieutenant ALBERT· E·. ) Camp Bell Haven, Miami, Florida, 
PACE (0-456059), 104th ) January 16, 1943. Dismissal and 
Infantry. ) total forfeitures. 

OPINION of the BOARD OF REVIEW 
CRESSON, LIPSCOMB.and COWIZS, Judg, Advocates. 

l. The· record of trial in the case of the ~f.f'ioer named above 
has been examined by the Board of Review and the Board su'tm1. ts this, 
its opinion, to The Judge Advocate. General. · 

2. The accused was tried upon the following Charges and Speci-
.f'icationiu , · · 

CHARGE Is Violation of the·96th Article of War. 

Speoi.t'1cation1 In that .2nd Lieutenant Albert E. Pace, 
104th Infantry, Camp Bell Havon, Miami, Florida, 
was at Camp Bell Haven, Miami, Florida, on or 
about December 12, 1942, drunk in camp. 

CHARGE IIr Violation of the 69th Article of War. 
Speci.t'ioationr In that 2nd Lieutenant Albert E. Pace, 

104th Infantry, Camp Bell Haven, Miami, Florida, 
, having been duly placed in arrest at Camp Bell 

Haven~ Miami, Florida, on or about Deoem.berl2, 
1942, did at.Camp Bell He.ven, Miami, Florida, on 
·or about Deoember 16, 1942, break his said arrest 
before he was s~t at liberty: by proper authority. 

CHARGE IIIr Violation of the 6let Article ot War. 
I 

Speci.f'icationa In that 2nd Lieutenant Albert :e:. Paoe, 
104th,Inf.'antry, Camp Bell Haven, ?ttami, Florida, 
did, 'W1 thout proper leave, absent 'himselt £ran his 
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camp at Bell Haven, Miami, Florida, from about 
December 16, 1942 to about December 20, 1942. 

The accused pleaded not guilty to and was found guilty of all of the 
Charges and Specifications. Evidence of one previous conviction was 
introdu~ed. He was sentenced to be dismissed the service and to forfeit 
all pay and a+lowances due or to become due. The reviewing authority 
approved the sentence and forwarded the record of trial stating that 
such action was taken pursuant to Article of War soi. Action, however, 
has been taken pursuant to the provisions· of Article of. War 48. 

J. During the early afternoon of December 12, 1942, the accused 
staggered along the street or Company I, 104th Infantry Regiment, in 
view of the enlisted men of that organization. The accused was observed 
by r..is con;.p:my commander, Captain Howard c. Dellert, First Lieutenant 
Harry o. Wiberg, Jr., and Major Charles D. Shaw, Executive Officer, 3rd 
Battalion, ,l04th Infantry Regiment, who were standing together near the 
head or the company street. Captain Dellert called to the accused and 
requested him to join the group. When the accused joined. the group 
Captain rellert asked him if he had been drinking and the accused re­
plied that ho had not. Major Shaw then said, nr believe you have", 
and requested the accused "to blow out" his breath. The breath of the 
accused had a strong alcoholic odor, and Major Shaw forthwith suggested 
to Captain Tollert that the accused should be placed in arrest in 
quarte;-s. Thereupon Captaj,n Dellert informed the . accused that he was 
in arrest, and that he was not to leave his quarters except ":to go to 
the latrine and the mess hall to eat". Lieutenant Wiberg then escorted 
the accused.to his quarters. (R. 4-5, ?-8, 12-13) . . 

The accused was described as being under the influence of 
liquor, as having those characteristics of one under.the inf~uence o.t 
liquor, as not·waJ..king in a straight line, and as going first to.the 
right and then to the lef~ as he staggered down the street (R. 5, 8, 
11-16, 21). Captain Dellert testified that he knew that the accused 
had been treated for a sprained ankle prior to December 12, but he 
also testified that he had observed t~at the accused had not staggered 
in his walk prior to the occasion in question (R. 6). 

At about 1:30 or 1:45 p.m. following his arrest the·accused 
was examined by Captain Anthony J. Zaia, Medical Officer. Ca!p:t,ain. 
Zaia testified that in :,is examination of the accused he observed that 
his speech was not nor-aa!..• that his tongue seemed to be thick and that 
he appeared to be 11on the v0rge of drunkenness". The accused was 
further described as bein~ :1ufficiently ititoxicated as to impair "the 
rational and full exercise of his mental and physical faculties". · 
Captain Zaia further testified th.at a person who had a sprained ank}.e 
might limp but that such a person would walk in a straight line, whereas 
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a person who was intoxicated would not walk in a straight line. (R. 15., 
16., 17., 20) 

In.llllediately af.ter the accused had been sent to his quarters 
by Captain Dellert., Captain Dellert and Major Shaw reporteti the conduct 
of the accused i;o Lieutenant Colonel James B .. McIntyre and informed him 
that,the accused had been placed in arrest in his quarteri:i. Colonel 
McIntyre approved Captain :Jellert1s action in placing the accused in 
arrest. Thereafter on Dectmtber 14., following the action of Captain 
Dellert on December 12., the accused asked Captain Dellert if he mi.I;ht 
accompany CompB.IlY, I on llldlleuvers. Captain Dellert refused the request 
of the accused., and informed him tha~ Colonel McIntyre had placed him 
in arrest. During this time the 3rd Battalion., 104th lnfantry Regimellt, 
was designated as Combat Team 104-3., and v;as located about 300 miles 
from the Headquarters of the 104th Infantry Regiment. Also during this 
time the .3rd Battalion was acting as a separate battalion and was under 
the command of Lieutenant Colonel McIntyre. (R. S-7., 9., 10-11) 

On the afternoon of December 15., when Captain Dell.ert returned 
to his company area from maneuvers he found that the accused was not in 
his quarters., and that he could not be found in the area to which he had 
been restricted. It was also shown that the accused did not sleep in 
his quarters on December 15., 16., 17., and 18., and that his clothes and 
pQssessions did not appear to have been touched during the period of 
December 15 to December 19. (R. 5., 17..;.18) Captain Dellert testified 
that the morning report of his organization showed the accused "from 
duty c,o AWOL on the 16th" and 11from AWOL to arrest in quarters" on the 
20th (R. 20}. . 

4. Second Lieutenant; Robert T. Howling., a witness for the defense, 
testified that his val-o-pak was used by the clccused as a place to keep 
his dress uniform. He testified further that the dress uniform of the 
accused was in the val-o-pak on December 14., but that he., the witness., 
was in th.e hospital .from December 14 tG January 3., and that he., there­
fore., did not know whether the accused had kept his uniform in the val­
o-pa!C during that time •. (R. 18-19) 

The accused made an unsworn statement as follows: 

"I took one drink on December 12th in the morning. 
I did not leave Camp Belle Ha~n during the period 
I was confined. I haa. on coveralls and was feeling 
sick so I went out in the thicket by the motor pool. 
This was about 100 yards back of my tent. This was . 
the only place I went. I was in camp., on the reser­
vation., during the period December 15 to the 18th. 
I did not leave tne limits of the camp during that 
time" (R. 19). 
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5. The Specification, Charga I, alleges that the accused was 
drunk in ca.mp on December 12, 1942. The evidence shows that on the 
day alleged, the accused staggered from right to left as he-walked 
upon the street of Company I, that there was an odor of alcohol on 
his breath, that his speech was heavy·, that he was described as being 
intoxicated and that the medical officer who examined him testified 
that the accused was sufficiently intoxicated to have his normal. 
mental and physical faculties impaired. This evidence shows beyond 
a reasonable doubt that the accused was drunk in camp as alleged. 

6. The Specification, Charge II, alleges that the'accused, 
111..i:-i:- having been duly p],aced in arrest at Camp Bell 
Haven, Mia.mi, Florida, on or about December 12, 1942, 
did ,Hh'l- on or about December 16, 1942, break his said 
arrest before he was set at liberty by proper authority11 • 

The evidence shows that the accused was placed in arrest by his command­
ing officer, Captain Dellert, on December 12, 1942. On the same day 
Lieutenant Colonel McIntyre who was then commanding the 3rd Battalion, 
104th In.fantr"J Regiment, as a separate organization,approved the action 
of C~ tain Deller+,, and stated that the accused was in arrest. Since 
Colonel 11cintyre was the conunanding officer of a separate battalion, 
mu.ch was located about 300milcs from the headquarters of the regiment 
of which it was a part, he had the authority to place the accused in 
arrest (par. 20, 1ICI.1, 1928). Furthermore, notification of the confirma­
tion of the .arrest by Colonel McIntyre was trensmitted to the accused . 
on December 15, 1942, and the arrest of the accused was legally effective 
from that date. Shortly thereafter, the accused absented himself from 
the area to which he had been restricted. This evidence clearly sustains 
the findines of guilty under the above Specification. 

7. Specification 1, Charge III, alleges that the accused, 

11~-;,c did, Wl. thout proper leave, absent himself from 
his carr;p at Camp Bell Haven, 1fiami., Florida, from 
about December 16, 1942 to about December 20., 1942"• 

The evidence clearly shows that the accused was absent without leave from 
Camp Bell Haven, Miami, Florida, and from his organization from December 
16 to the evening of December 19., and is, therefore, legally sufficient 
to sustain the ,findings of guilty. · · 

8. The records of the Office of The Adjutant General show that the 
accused is 28 years of age and that he was .inducted on June 25, 1941. He 
was appointed to officers• candidate school on January 13, 1942., and was 
commissioned a second lieutenant in the Army of the United States·on 
Aprll 11., 1942• , 

9. The court was legally constituted. · No errors injuriously 
affecting the substantial rights of the accused were committed during 
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the trial. In the opinion of the Board of Review, the record of trial 
.is legally sufficient to support the findings of guilty and the sent,ence, 
and to warrant confirmation thereof. A sentence of dismissal and for­
feiture of all pay and all~ances due or to become due; or the imposi~ 
tion of such punishment as a court-martial may direct is ·authorized 
upon conviction of a violation of Article .of War 96, 69, or 61). 

~L, ,OAJb~, Juage Advocate. 

C26--.-. e~ju,Ige Advocate; 

~ /3.· ~ , cJ\ldge· Advocate. 
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1st Ind. 

War Department., J .A.G.o •., ~R 2 9 1943 - 1·0 . the Secretary of War. . . 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Rev1811' in the case of 
Second Lieutenant Albert E. Pace (0_.456059)., Infantry. 

2. I cone~ in the opini9n of the Board of Review that the record 
of trial is legally su.fficient to support the findings aqd the sentence· 
and to warrant confirmation thereof. Accused was found tj.runk 1n camp 
whereupon he was placed in arrest. Ha broke arrest and absented .bi.Bt­
self 1'd. thout leave for four days. He was sentenced to dismissal. War 
Department records show that he ffll.S previously convicted by general 
-court-1nartial of absence 1'iithout leave for f'our days in June., 1942, and 
of loss through neglect., on June 19., 1942., of a Govermnent pistol, and 
sentenced to a reprimand. In December., 1942., he was also punished under 
Article of.War 104., by forfeiture of pay., for being drunk in quarters 
and failing to repair to appointed places of duty. In view or the repeti­
tion of offenses I belleve'it is clear that accused is unwortb;y' of the 
responsibilities of an officer. r·recd'lllmend., therefore., that the sentence 
be approved and carried into execution. ' 

3. Inclosed are a draft of a letter for your signature, trans­
mitting the record to the President for his action, and a form of 
Executive action designed to carry into effect the foregoing recommen­
dation should it meet 'With approval. 

Myron c. Cramer., 
Major General, 

The Judge Advocate General. 

3 Incl.s 
Incl l - Record of trial 
Incl 2 - Draft of ltr .for 

Sig. Sec. of War 
Incl 3 - Form of Executive 

· action 

(Sentence confirmed. G.C.M.O. 95., JO Apr 1943) 
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WAR DEPARTMENr 
Services of Supply 

In the Office of The Judge Advocate General. {399)
Washington. D. c. 

SPJGH 
CM 230674 FEB 181943 

UNITED STATES ) SECOND ARMORED DIVISION 
) 

v. ) Trial by G.C.M.,·convened·at 
) Headquarters Second Armored 

Private FRED WOOD (6973555), ) Division, APO 252. c/o Post­
Headquarters Compa:oy, 3rd ) master, New York, New York, 
Battalion, 67th .Armored ) January 15• 1943. Dishonbr­
Regiment. ) able discharge and to be 

) shot to death with musketry. 

OPINION of the BOA.RD CF' REVmY 
HILL, LYON and SARGENr, Judge Advocates 

l. The record of trial in the case of the soldier named above 
ha.s been examined by the Boe.rd ·of Review, and the Board submits this. 
its opinion, to The Judge Advocate General. · 

2. Aoousedwas tried upon the following Charge and Specific&~ 
tions · · 

CH.ARGEa Violation of the 68th .Article of war. 

Specii'ica.tion: In that Fred Wood, Private Hq co. 3rd 
Bn. 67th .Armored Regiment did at Wadesboro, North 
Carolina on or a.bout August 3, 1942, desert the 
service of the United States and did remain absent 
in desertion until apprehended at Fort McPherson, 
Georgia. on or a.bout November 8, 1942. 

He pleaded not guilty to the Specification and the Charge, in viola­
tion of .A.rtiole of War 58, but guilty of absence without leave, 
terminated by apprehension, in violation or' uticle of War 61. He 
was found guilty of the Charge and the Specification thereunder. He 
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w::~, sentenced to dishonorable discharge, forfeiture of e.11 pay and 
iidowan.ces due or to become due, and to be shot to dee.th with 
::.u.5ketry. The reviewing authority approved the sentence, recommended 
t\at if confirmed it be commuted tO' dishonorable discharge, total for­
feitures and confinenent at hard labor for five years, and that execu­
tion of the dishonorable discharge be suspended until the soldier's 
release from confinement, designated the Casablanca Military Prison. 
Camp Casablanca, French Morocco, as the place of confinement, and 
forwarded the recOr"d of trial for action under Article of War 48. 

3. The evidence shows that on or a.bout August 3. 1942. ac-
cused absented himself without leave near Wadesboro, North Carolina.. 
About November 8, 1942, he was apprehended by the civil authorities 
at Decatur, Georgia, for being drunk and disorderly, and was returned 
to mili'te.ry control at Fort McPherson, Georgia. After beiJJg warned of 
"his constitutional rights" by his company commander. accused stated 
that when he absented himself without leave. "he didn't like his 
compacy commender at that time" (R. 4-6). 

4. The absence of accused for approximately 96 days, his appre­
hension at a place distantly removed from his. home station, together 
wh.h the statement of the accused indicating his dislike of his com­
::i.z ;;diq; officer. support an inference of an intent to desert. 

b. The reviewing a.uthority recommended in his action that the 
:.;.,,.,1-:-,rnce, if confinned, be commuted to dishonorable discharge, total 
forfeitures, and confineioont at hard labor for five years, and that 
execution of the dishonorable discharge be suspended until the soldier's 
release from confinement. 

6. The charge sheet shO'l7s that the accused is 25 yea.rs of age. 
He enlisted October 17, 1939, with no pr'ior service.. 

7. The court was legally constituted. No errors injuriously 
affecting the substantial rights of accused were committed during the 
trial. The Board of Review is of the opinion that the record or trial 
is legally sufficient to support the findings and sentence and to 
vrerre.nt confirmation of the sentence. The death penalty is authorized 
upon conviction of the desertion committed in time of war by this accused. 

Judge .Advocate. 

, Judge Advocate. 
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(401) 

SPJGH 
CK 230674 1st Ind. 

War Department, J .,A.G. o., f£8 2 3 J943 - To the Secretary of lfe.r. 

1. Herewith traIISlllitted for the action of the President are the 
record of trial and the opinion of the Boa.rd oi' Review in the case oi' 
Private Fred Wood {6973553), Headquarters Company, 3rd Battalion, 67th 
A,rm.ored Regiment. · 

2.. I concur in the opinion of the Board of Review that the record 
oi' trial is legally sufficient to support the findings and the sentence 
and to warrant•contirmation of the sentence. Accused wa.s found guilty 
of desertion on .Ailgust 3, 1942, terminated by apprehension on November 
8, 1942. He w:e.s sentenced to be dis:t.onorably discharged the service, 
to forfeit all pay and allowances due or to become ciue, and to be shot 
to death with mualcetry. The reviewing a.uthori ty approved the sentence 
but recommended that if confirmed it be camnuted to dishonorable dis­
charge, total forfeiture~, and confinEment at he.rd labor for five years, 
and that execution of the dishonorable discharge be suspended until the 
soldier's release from confinement, designated the Casablanca. Military 
Prison., Camp Ce.aabla.noa, French :Morocco, as the place of confinement, 
and forwarded the record of trial for action under Article of Wa.r 48. 
I recommend that the sentence be conf'inned but commuted to dishonorable_ 
discharge, forfeiture of all pay and allowances due or to become due, 
and contillSlllent at hard labor for five years, and that the .sentence as 
thus commuted be· carried into execution but that the dishonors.bl~ dis­
charge be suspended. 

' 
3. Inolosed are a draft of a letter for your signature, tra.ns-

mittixig the record to the Preside3nt for his action, and a i'orm of 
Executive action carrying into effect the recommendation ma.de above. 

~~/
Brigadier General, u. s. Army, 

Acting The Judge· Advocate General. 
2 In.els. 

Inc 1. i•Record ot trial. 
Incl.2-Form ot Executive 

action. 

{Sen"tence c~nfirmed but commuted to dishonorable discharge, forfeiture 
of all r,q and allowaI,c_ea due or to become· due, and confinement at hard 
labor for five years. nf.shonorable discharge suspended until release 
from confinement. G.C.M.O. ?l, 1 Apr 1943) 
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