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. WAR DEPARCIMENL
Services of Supply
In 'hhe office of The Judge Advacate General

Washington, Do C. ' (i)i

SPJGK
CM 228971 , :
| | FEB 4 1983
UNITED STATES ;  9TH ARMORED DIVISION

ve ) Trial by G. C. M., convened at |
S ' ‘ -Fort Riley, Kansas, December 4,
.Second Lieutenant JOHN E,
TATUM (0=1576725), Quarter- )
master Corps. )

1942, Dismissal and confine-
ment for one (1) year. ‘

: _OPINIONoftheBQARDOFREVIEW :
HOOVER COPP and ANDREWS, Judge Advocates.

1; The record of trial‘ih the case of the officer naméd above -
has been examined by the Board of Review and the Board submits t.h:l.s
its cpinion, to The Jud.ge Advocate General, , i

2, ‘ Accused was tried upon the following Charges and Specifi-
cations; : ' '

GHARGE_I/: ‘Violation of "the 6lst Articls of Wer,

Specification: In that 2nd Lt. John E. Tatum, Hq., - K
- Supply Bn., 9th Armd Division, Fort Riley, Kansas, . ‘
did, without proper leave absent himself from his
post at Fort Riley, Kansas, from about November 8, °
1942, to about November 22, 1942.

(CHARGE II: Vielation of the 95th Article of Wer,

Specification; In that 2nd Lieutenant John E, Tatum,
Hqe, Supply Bn., 9th Armd Divisior, did at St.
charles, Missouri, on or about July 17, 1942, com~
mit the crime of bigamy by willfully and felonious- -
1y entering into a.contract of marriage with ons,
Margaret Ama Bloom of St Louis, Misscuri, while _

- still lega.lly married to one Pea.rl Jones of Cheyenna, '
Wyoming. ,

Upon arraignment accused entered a special' plea tb Chaige IT and its

~_ Specification in the form of a demurrer upon the ground that the Speci-

fication did not "cons'titutg' a cause of action", The special plea was
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overruled, Accused thereupon pleaded guilty to and was found guilty

of the Chargesand Specifications. No evidence of previous convictions
was introduced, He was sentenced to be dismissea the serviee, to for-
feit ell pay and allowances due or to became .due, and to be coafined
at hard labor for one year., The reviewing authority approved the sen-
- tence and forwarded the record of trial for action under Article of War
48,

3. The evidence introduced in support of Guurge I and its Speci-
fication shows that accused was on leave of sbsence fram his command,
the Supply Battalion, 9th Armored Division, Fort Riley, Kansas, from-
November 2 until November 7, 1942-(R. 14). He failed to return upon
the expiration of his leave and was thereafter absent mthout leave
until November 22, 1942 (R. 14, 15, 17).

The evidence in support of Charge IT and its Specification shows
that accused was married to one Pearl Jones Tatum on June 21, 1941, in
Pierce County, Washington (R. 19, 22, 23; Ex, 3), and that while mar-
ried to her (R. 19, 22, 23) he married one Margaret Anna Bloam on July
17, 1942 (R. 22), at st. Charles, Lissouri (Exe 4). He first met
Margaret Anna Bloom, -a woman 29 years of age (R. 23), on July 16, 1942
(Re 24).

For the defense it was shown that the marriage of accused to
Margaret Anna Bloam, the second wife, had been annulled in a proceed=-
ing brought by her for that purpose in the District Court of Marshall
County, Kansas, on December 4, 1942, following accused's disclosure
that he was married to Pearl Jones Tatum (R. 25, 26; Ex. 5). Three
character witnesses were called by the defense, Captain Milton E, Rose,
Supply Battalion, 9th Armored Division, testified that he had observed
accused while the latter was serving in the battalion and had found
he displayed initistive and was diligent and efficient, TVHtness rated
his performance of duty as excellent (R. 28). Wkajor Carl Edmonds, Sup~
ply Battalion, 9th Armored Division, testified that he had known ac—
cused "three or four weeks" and would rate him as a superior officer
(Re 29)s First Lieutenant James L. Kaiser (organization not shown)
testified that he had known accused about five and a half months and
had observed him in the performance of his duties, Vitness would rate
him as "a superior officer, with possibilities of being one of the best
that I have seen® (R. 30).

Accused declined to testify or make an unsworn statement.

4e In addition to the pleas of guilty to the Charges and Specifi-
cations, the evidence introduced by the prosecution was adequate to

-2-
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jistify the findings of guilty.

The bigamous marriage was proved beyond reasonable doubt by the
certificates of both marriages (sec. 395 (17),-Dige Ope Jil,G., 1912-
1940), by the presence at the trial of the first wife who testified’
that she was then the wife of accused and by the app.france of the
second wife who testified to her marriage to accused on a date which’
was' subsequent to that of his first marriage and who also testified
to an admission made to her by accused after their wedding that he
was then married to another woman and not divorced. The first wife
* did not expressly testify that her marriage to accused was still sube
sisting at the time of the second marriage. She did at the time of
the trial, however, identify accused as her husband. A marriage once
contracted is presumed to continue in the absence of mroof of death or
legal dissolution. Such a presumption is factual and may be inferred
' if warranted by all the circumstances (par. 112a, pe 110, M,CiM.). -
The circumstances here warranted such an inference by the court. Thus
it was proved that accused committed bigamy by contracting a second -
marriage while his first wife was. alive and at a time at which the
first marrisge had not been dissolved (sec. 2030, Wharton's Criminal,
Law, 12th Ed.; sec, 601, Title 22, D, C. Code; 10 C.JeSe 359). The
Specification was properly laid under Article of War 95 (Cif 217931,
Jenkins).

5. As noted above accused entered a special plea to Charge II
and its Specification upon the ground that it did not sufficiently
state an offense, The court properly overruled the plea. The Speci-
fication alleges that accused contracted a bigamous marriage twhile
still legally married" to another, It was comtended that the Speci-
fication should have expressly stated, in addition, that the first
wife was still alive. A warrantable inference from the words %while
still legally married" is that the first wife was alive at the time
of the second marriage (sec. 454 (17), Dige Ops JeA.Ge, 1912-1940),
The record shows that accused was not taken by surprise or otherwise
prejudiced by any lack of clarity in the Speciflcation..

6., 'In the course of the cross-examination of Margaret Anna Bloom,
the second wife, the court sustained an objection by the prosecution to
a question designed, according to a statement by the defense counsel,
to prove 'the state or condition they were in when the marriage was con-
sumnated" (Re 25). Proof of the circumstances under which the bigamous
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marriage was contracted might have been material in mitigation and the -
objection should have been overruled, The defense did not make any
further offer, of proof in the premises. It does not appear that the
error could have injuriously affected the substantial rights of accused
in so far as the findings of gullty were concerned,

7. The only sentence authorized by Article of War 95 for violation
of that Article is dismissal, The forfeitures and confinement adjudged
are not therefore legally authorized for the offense of bigamy found
under Charge II and its Specification as a violation of Article of ¥Var
95 (CM 224286, Hightower). The forfeitures and confinement are legally
authorized for the offense of absence without leave found under Charge T
and its Speclfication. The maximum liditations upon punishment fixed by
paragraph 104 of the Manual for Cowrts~iartial are not epplicable in the
"cases of officers,

8. Attached to the record is a recommendation by.the trial judge
advocate that the execution of the sentence be suspended, this on the
grounds that the bigamous marriage had probably been contracted "under
circumstances over which the accused did not have full control" and had
been annulled by the time of the trial, and that the prior service of
accused had been excellent.

9. TWar Department records show that accused is 26 years of age.
He attended college for two years. He had been in the accounting busi-
ness for four years prior to his entry into the militery service on
October 9, 1940, He was commissioned a second lieutenant, Arny of the
United States, July 15, 1942,

10. The court was legally constituted. o errors injuriously af-
fecting the substantial rights of accused vere committed during the
trial, ' In the opinion of the Board of Review the record of trial is
legally sufficient to support the findings and sentence and to war-
rant confirmation thereof. Dismissal is mandatery upon conviction of
violation of Article of Ver 95 and is authorized upon conviction of vio-
lation of Article of War 61,

s, Judge Advocate,

, Judge Advocate,

, vudge fdvocate,
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1st Ind.
‘War Department, J.A.G.0., FEB 10 1943 -'To the Secretary of War.

1., Herewith transmitted for the action of the. FPresident are the record
of trial and the opinion of the Board of Review in the case of Second Lieu-
tenant John E. Tatum (0-1576725), Quartermaster Corps.

2. ‘T concur in the opinion of the Board of Review that the record of
trial is legally sufficient to support the findings and sentence and to war-
rant confirmation thereof. Accused was found guilty of absence without
leave for fourteen days, in violation of Article of War 61, and of bigamy,
in violation of Article of War 95. The bigamous marriage was entered in—
‘to one'day after accused became acquainted with the woman involved, He was
sentenced to dismissal, total forfeitures emdconfinement at hard labar for
one year. Dismissal only is authorized as punishment for vioclation of
Article of War 95 but the forfeitures and confinement adjudged are legally -
autharized for violation of Article of War 6l. Three officers testified
that the military record of accused had been credjtable, The court er-
roneously rejected an offer by the defense to prove the circumstances under
which the bigamous marriage was contracted but in a recommendation for clem-
ency the trial judge advocate stated that the marriage had probably been
contracted under circumstances over which accused %did not have full con-
trol", Ordinarily I should not recommend confirmation of a sentence to total
 forfeitures and confinement for absence without leave over a relatively short
period, but the bigamy committed by accused, though technically charged only
- as a'violation of Article of War 95, was a very serious offense in the nature
of a felony., Its commission is a circumstance that cannot be overlooked in
deternining appropriate punishment., The sentence should not be modified. -

I recommend that: the sentence be confirmed and carried into execution, and
" that the United States Disciplinary Barracks, Fort Leavenworth, Kahsas, be
designated as the place of confinement.,

3. Inclosed are a draft of a letter for your signature,.transmitting
the recoard to the President for his action, and a form of Executive action
designed to carry into effect the recommendation hereinabove made, should

such action meet with approval, % ‘ o
/ 4. c. nc:meil‘,/l7

Brigadier General, U. S. Ammy,
3 Incls, Acting The Judge Advocate General.:
Inclel~Record of trial..
Incle2=Draft of let. for
sige Sece of War.
Incl.B—Fom of action.

(Sentence confirmed but execution éuspended. G.C.M.0, 68, 29 Mar 1943_)
x . -}
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WAR DEPARTMENT
Services of Supply
In the Office of The Judge Advocate General (7)
Washington, D. Ce. ‘

SPJGN
CH 22697z o
JAN 57 1943

UNITED STATES 38TH INFANTRY DIVISION

Ve Trial by G.C.M., convened at
Camp Carrabelle, Florida,

Second Lieutenant ROBERT H. December 9, 1942. Dismissal.
WITHERBY (0-375778), Com~ :

pany A, 149th Infantry.

Nt N’ N st el S o

OPINION of the BOARD OF REVIEW .
" CRESSON, SNAPP and LIPSCOMB, Judge Advotates.

1. The record of trial in the case of the officer named above
has been examined by the Board of Review and the Board submits this,
its opinion, to The Judge Advocate General.

2. The accused was tried upon the following Charge and Speci-
fication: :

CHARGE: Violation of the 6lst Article of War.

Specification: In that 2nd Lieutenant Robert H.
Whitherby, Company "A", 149th Infantry, did,
without proper leave absent himself from his
organization at or near Burr Ferry, loulsiana,
from about November 6, 1942 to about November
30, 1942.

The accused pleaded guilty to and was found guilty of the Charge and
Specification. He was sentenced to be dismissed the service. The
reviewing authority approved the sentence and forwarded the record of
trial for action under the 48th Article of Ware.

3. The evidence for the prosecution shows that the accused, as
an officer of the 149th Infantry, was detailed on November 6th to
attend a critique at Camp Polk, Louisiana, and to return thereafter
to his organization. On the morning following the critique the ac~
cused was not present with his organization but remained absent with-
out leave, or without permission of any kind, until he returned to his
organization on December 2, 1942 (R. 7-10; Ext A,B).
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. 4+ .The only witness for the defense was the accused, who testified
that he has served in the Army for 10 years. During the major part of
that time he served as an enlisted man in the regular Army but for the
past 18 months he has been a commissioned officer. The accused testi-
fied that as an enlisted man his record was good, that he had never been
court-martialed, or received company punishment, or lost any time under
the provisions of the 107th Article of War, and that his discharge showed
hs character to be excellent. The accused also testified that as an
officer his record had been good except for the present incident. The
accused stated that he liked the Army and that he wanted to get back to
service with parachute troops and that he was willing to serve there in

any capacity.

The accused then explained his dissatisfaction with several
assigrments and concluded his testimony with the following statement:

wisnt T feel like I have been kicked around -
like a military football ever since being an
officer and I got tired of ite I definitely do
want to stay in the Army and that is the only.
purpose I have in telling the story, to, stay in
the service. " (R..16).

5. The accused pleaded guilty to both the Charge and the Specifi-
cation thereby admitting that he was absent without leave from his
organization from November 6, 1942, to about November 30, 1942. This
plea is fully corroborated by direct testimony showing his absence,
and by an extract copy of a morning report of his organization. The
testimony of the accused has no bearing either on his guilt or his in-
nocence, but tends only to show his dissatisfaction with his recent
treatment as an officer.

6. The accused is 28 years of age. The records of the Office of
The Adjutant General show that he accepted commission as second lieutenant,
Infantry,Reserve, April 10, 1939; was discharged from the Regular Anmy
on May 9, 1941, to accept active duty as a reserve officer, and entered
on active duty on May 10, 1941.

7. The court was legally constituted. No errors injuriously af-
fecting the substantial rights of the accused were committed during the
trial. In the opinion of the Board of Review the record of trial is
legally sufficient to support the findings of guilty and the sentence
and to warrant confirmation of the sgentence. A sentence of dismissal is
authorized upon conviction of a violation of the 6lst Article of War.

Mam&zbmg, Judge Advocate.

/

, Judge Advocate.

ﬂwf}%ﬂ Judge Advocate.
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lst Ind.
War Department, JeA.G.0., jip 111943 = To the Secretary of War.

1. Herewith transmitted for the action of the President are the
record of trial and the opinion of the Board of Review in the case of
Second ILieutenant Robert H. Witherby (0-375778), Infantry.

2. I concur in the opinion of the Board of Review that the record
of trial is legally sufficient to support the findings of guilty and
the sentence, and to warrant confirmation of the sentence.

At tne time of this offense, the accused had served approxi-
mately 18 months as an officer and 8 years as an enlisted man. His
action, therefore, in absenting himself without leave for 24 days
represents a serious breach of duty and discipline. In addition, the
dissatisfaction which the accused expressed with his several assigmments
as an officer indicates his unfitness for commissioned service. I
recommend, therefore, that the sentence of dismissal be confirmed and
ordered executed.

3+ Inclosed herewith are the draft of a letter for your signature,
transmitting the record to the President for his action, and a form of
Executive action confirming the sentence and directing that the sentence

be carried into execution.

Myron C. Cramer,
Major General,
The Judge Advocate General.

3 Incls
Incl 1 - Record of trial
Incl 2 - Draft ltr. for
sige Sece of War
Incl 3 - Form of Executive
_action )

(Sentence confirmed. G.C.M.0. 41, 17 Mar 1943)


http:confinn.ed




WAR DEPARTMENT
Services of Supply
In the Office.of The Judge Advocate General
Washington, D. C. (11)

SPJGK

Ci 228975 JAN 26 1923

UNITED STATES, 94TH INFANTRY DIVISICN

)
)
v, ) Trial by G. C., M., convened at
) Fort Custer, Michigan, -October
Second Lieutenant IEWIS E. )
PARKS (0-1289955), 30lst )
In-fantryo )

30, 1942. Dismissal,

OPINIQH of the BOARD OF REVIEW
HOCVER, COPP and ANDREWS, Judge Advocates,

1. The record of trial in the case of the officer named above has
been examined by the Board of Review and the Board submits thls, its
opinion, to The Judge Advocate General.

2, Accused was tried upon the following Charge and Specifi-
cations;

CIIARCEs Violation of the 95th Article of War,

Specification 1: In that 2nd Lieutenant lewis E.
Parks, 30lst Infantry, did, in a public place,
to wit; (sidewalk at or near 47 E, Michigan
Avenue, Battle Creek, Michigan) on or about
October 9, 1942, engage in a fight and brawl
with an enlisted man, and was then and there
disorderly.

Specification 2; (Finding of not guilty).

He pleaded not guilty to the Charge and Specifications.  He was found
guilty of the Charge and Specification 1 thereunder and not guilty of Speci-~
fication 2, No evidence of previous convictions was introduced, He was
sentenced to be dismissed the service, -The reviewing amthority approved

the sentence end forwerded the record for action under Article of War 48.

3. The evidence shows that at about 3:15 a.,m., October 9, 1942, ac~-
cused, accampanied by Miss Mary Salov, a walitress, left the D. and W. -
Sandwich Shop in Battle Creek, Michigan, and went to the "Coffee Cup?

(R. 6), a restaurant at 49 East Michigan Avenue in Battle Creek (R. 15).
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Accused was in uniform, While the two were seated.in the latter place’
an unidentified person in the uniform of an enlisted man (R, 7) with
sergeant's chevrons (Re 20), passed them, This person #glared pretty
hard® at accused (R. 6) in apparent anger (Re 8). Miss Salov testified
 that she did not see the man touch accused (Re. 55). Accused asked his
. campanion to excuse him, said he would "be back in a minute® and fol-

- lowed the man from the building (Re 6). A civil police officer, about
200 feet away (Re 20), saw the two men emerge and as they were ®approach-
ing the sidewalk" saw them attempting to exchange blows with their hands
and then saw them Mgrappling with one another® (R. 19). Miss Salov went
~outside and saw accused on his back on the sidewalk, His antagonist was
#choking him" and the two were "fighting®", There were eight or nins by-
'standers gathered about. (R. 9) The police officer arrived on the scéne,
"Jaid his hand on the man who was apparently a soldier and said, "I am a
-police officer, tresk- it up"s The soldier arose, Accused started to do
so and then seized the police officer by the legs. (R. 19) A scuffle
lasting from four to ten.minutes ensued- (R, 11, 19). The policeman got .
accused's head between his legs, bent accused!s arm back in a “hammer-
lock" (R. 22, 23), and told him he was in arrest (R, 51). With the help
of a bystander handcuffs were placed on accused (R. 19, 43) who was then
taken to a police station (R. 19).

Accused testified that when he and his companion entered the restau-
rant he ordered soup, Wwhile speaking to a waiter as to delay in filling
the order a "Sergeant" with a Coca~Cola bottle in his left hand, struck
accused in the face with his right arm, and after walking three or fowr
steps, turned and "looked at® accused., He again went forward a few steps
and turned and looked at accused a second time., Accused testifieds

"I thought at first it was accidental, but when he kept
glaring I felt it must have been intentional, so I asked
the lady with me to excuse me, that I would be back in a
minute, I went outside and he set the coca-cola bottle
down first quite close to the door, and I asked the
Sergeant, 'Sergeant, was that intentional or accidental?t
and he called me Ijeutenant Williams, and once mare during
the fighting he referred to me as Lieutenant Williams, He
stated something about something that happened some previous
time, and sald, 'I told you if I ever met you in town I
would get even with you.' The first thing I knew, he struck
me, and of course I struck back" (R. 28, 29),

Accused was struck in the face, The two "went into a clinch on the con-
crete", accused béneath, The assailant had his hand on accused!s throat
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and choked him. (Re 29) The police officer pulled the assatlant away and
accused ¥raced for his feet", but was told #it is an officer’ and dis-
covered he had seized the policeman (R. 30). "Accused did not place the
sergeant in arrest because he acted "so quickly that nothing could be
done about it" (R, 34)e. If accused had not returned the blow struck by
his assailant, "He would have been all over on top of me if I hadn't.

He was a big man, anyway"., Accused did not believe he could have es-
caped. (Re 37)

A witness testified for the defense that at about the timé accused
left the D. and W. Sandwich Shop some soldiers who had ‘been looking at
him also left the shop (R. 40).

4. The evidence shows that at the place and time alleged in Specifi-
cation 1 of the Charge, accused engaged in a quarrel and fist fight with
an unidentified person dressed as an enlisted man, The scene of the en-
counter was a public street, Accused resisted arrest by a eivil police
officer. The quarrel and fight were accompanied by sufficient cammotion
to draw the attention of spectators. Characterization in the Specification
of the quarrel as a “brawl® was justified, The entire proceeding was dis-
orderly. Accused asserted that the fight was provoked by the other man
and that accused did not resort to force until he had been assailed, It
does not appear that accused attempted to arrest the enlisted man or that
he entered the fight to quell an affray. Upon accused's own testimony it
is clear that he aggressively accepted whatever challenge had been made and
voluntarily engaged in the fight and altercation, This voluntary partici-
pation in the fight and brawl, with the attendant disorders, was obviously
to the prejudice of good order and military discipline,

In view of the circumstance that the transaction was initially pro-
voked by the unidentified man and the circumstance that accused acted im-
petuously and in sudden anger, his behavior cannot properly be considered
disgraceful or dishonorable, His conduct did not demonstrate moral un-
fitness to be an officer (par. 151, M.C.M.). Vioclation of Article of
War 95 1s not, therefore, established,

5. One of the seven members of the court recommended that the sen-
tence to dismissal be suspended, this in view of the youth of accused and
the circumstances of the case, Three additional members recommended that
. the wfindings be remitted, and the officer restored to duty®, this be-
cause he had not previously been tried by couwrt-martial and because the
members considered it "questionable" whether accused did not act in self=-
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defense;

. 6. War Deportment records show that accused is 22 years of age.
He graduated from high school in 1939. He enlisted March 5, 1940,
was appginted a second ]ieutena.nt, Army of the United States, on August
12 194 :

7. The court was 1egall'y constituted. No errors injuriously af-
fecting the substantiel rights of accused were comuitted during the trial,
The Board of Review is of the opinion that the record of trial is legally.
sufficient to suppart only so much of the findings of guilty of the Charge
~and Specification 1 thereunder es involves findings of guilty of this Speci-~
fication in violation of Article of War 96, and legally sufficient to sup-
port the sentence and to warrant confirmation thereof, Dismissal is au-
thorized upon conviction of violation of Article of War 96.

, Judge Advocate,

) s Judge Adwcate, v

(A Areirs , Juige Advosate.,

AL
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1st Ind,
Viar Department, J.A.G.O., JAN 291943 - To the 'Sécre'taxy of War.

1. Herewith transmitted for the action of the President are the
record of trial and the opinion of the Board of Review in the case of
Second Lieutenant lewis E. Parks (0-1289955), 30lst Infantry.

2, I concur in the opinion of the Board of Review that ‘the record
of trial is legally sufficient to support only so much of the findings of
guilty of Charge I and Specification 1 thereunder as involves findings, of
guilty of this Specification in violation of Article of War 96, and legal-
1y sufficient to support the sentence antl to warrant confirmation thereof.
Accused voluntarily engaged in a fight and brawl with an unidentified
soldier on a public streel of Battle Creek, lMichigan, The soldier had
been guilty of some provoking actions, Accused was sentenced to dismissal.
I believe the misconduct of accused was impetuous and prompted by sudden
anger and that he is capable of future valuable service. I accordingly
recommend that only so much of the. findings of guilty of the Charge and
Specification 1 thereunder be approved as involves findings of guilty of
this Specification in violation of Article of War 96, that the sentence
be.confirmed but commuted to a reprimand to be administered by the re-
viewing authority, and that the sentence as thus modified be carried in-
to execution.

3. Inclosed are a draft of a letter for your signature, transmitting
the record to the President for his action, and a form of Executive action
designed to carry into effect the recommendation hereinabove made, snould

such action meet with approval,
< e

liyron C. Cramer,
Major General,
The Judge Advocate General,

3 Incls,
Incl.l~Record of trial,
Incl.2=-Draft of let, for
. sig. Sece. of War,
Incl.3~Form of action.

{Only so much of findings of guilty of the Charge and Specification 1
approved as involves finding of guilty of this Specification in vio-
lation of Article of War 96. Sentence confirmed but commted to
reprimand. G.C.M.O0. 78, 3 Apr 1943)
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WAR DEPARTMENT
. Services of Supply - -
In the Office of The Judge Advocate General
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CM 228976 = .
T JAN 57V 1943

UNITED STATES * SAN FRANCISCO PCRT OF ELBARFAIION

Ve Trial by G.C.M., convened at Camp

. Stoneman, Pittsburg, California,
October 30, 1942, Dishonorable -
"discharge and confinement for twenty
(20) years. Penitentiary, McNeil '
Island, Washington.

Private CLEVELAND L. REEVES
(13005532), Code 1815-B,
Camp Stoneman, Californis.

. REVIEW by the DOARD OF REVIEW,
 CRESSON, SNAPP and LIPSCOiB, Judge Advocates.

- - D .

-1, The record of trial in the case of the soldier named above has
* been examined by the Board of Review.

2. The accused was tried upon the following Charge and Specification:
. CHARGE: ' Violation of the 93rd Article of War.

Specification. In that Private Cleveland L. Reeves,

Code 1815-B, did, at Camp Stoneman, California,

"on or about October 22, 1942, with intent to
comnit a felony, viz, rape, commit an assault
upon Second Lieutenant Stephanie Uss, Army Nurse
Corps, by willfully and feloniously placing

. various parts of his body on and against various
parts of the person of sald Second Lieutenant _
Stephanie Uss, Army Nurse Corps, against her will
-and without her consent.

He pleaded not guilty to and was found guilty of the Charge and Specifica-
tion. He was sentenced to be dishonorably  discharged the service, to -
forfeit all vay and allowances due or to become due and to be confined at
hard labor for twenty years. The reviewing authority approved the sentence,
designated the United States Penitentiary, licNeil Island, Washington, as
the place of confinement and forwarded the record of trial for action under
Article of War 50%.
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3. The evidence for the nrosecution, in brief, is as follows:
Cn the night of October 21-22, 1942, Second Lieutenant Stevhanie Uss,
Army Lurse Corns, 39th General Hospital, Cam» Stoneman, California, was
2slsco in her room. before 4:30 in the morning she awakened suddenly,
sensed the presence of someone in the room, looked to the side of her wed,
saw a man crouched there, distinguished a fatigue hat, sat up on the side
of her bed, put her hand out, knocked off his hat and felt short, kinky
hair, The covers were off her and after a second he wes on the bed. <She
had her back against the wall and screamed and kicked constantly. ihen
the accused jumped on her bed some vart of his body was between her thighs.
He grabbed her twice on her shoulders and around her waist, tried to
~hold her feet and hands, and held one hand ageinst her throat. During this
struzgle he was on her and right in front of her on the bed. <the continued
screaming and the accused suddenly got off the bed and ran out of her room,
At that time she saw a few girls coming towards her room. After the ac~
cused had left she missed a slipper, which was later returned, identified
by her, and introduced, without objection, as Prosecution Exhibit A. The
prosecution testified that when she first awekened she thought .she was
dreaming until she felt the accused's head and ltinky hair. The door of
her room which opened into the corrider had been }eft oven that nicht be-
cause it was fairly warm and accused had no difficulty in getting out of
her room. Lieutenant Uss identified as her property; a slivper which had
been taken from the accused at the time of his apprehersion (R. 11-15; Ex.A).

During the early morning of QOctober 22, 1942, Private Earley, a
guard stationed nesr the nurses' barrack No. 2, (the barrack occupied by
Lieutenant Uss) heard screcms in that barrack. As he ard Selfeant Bowie
ran in between the barracks to investigate “he cause of the screaming, a
man was seen running northeast of the building. CSergeant Bowie called to
the man to halt but he continued to run. Sergeant Bowie and Private Larley
then ran after this person and caught him after he had stumbled and fallen
in a ditch. This person, identified as the asccused, had a slipper in his

»

hand. (This slivver wes later identified as belonging to Lieutenant Uss).

ilhen thus apprehended the aceused was in'his stocking feet and
was dressed in olive drab trousers and shirt. He was carrying his shoes
tied together, His trousers were unbuttoned and his underwear was showing.
The accused was wearing no headgear. The accused was not drunk, did not
appear to be confused, and was running toward the colored section of the
camp. The accused stated "that he had a good time, that he had snuck off",
When asked what he was doing in the nurses' barrack, the accused stated
that "he thought he was lost" (R. 15-18).

On the morning of October 22, a soldier's fatigue hat was seen
on the floor of Lieutenant Uss' room (R. 22),

4. The defense introduced no witnesses except the accused, who, after
his rights had been explained to him, testified under oath that on the
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evening of October 21st he "snuck out to town end came back through a hole
in the fence® about 12 ofclock. After his return to his camp he walked
around trying to find his barrack. iihen he could not finé it he lay down
in the field and went to sleep. When he awakened he started looking for
his barrack. again ‘He went into one barrack and was chased out. He then
went into. @énother barrack, 'sat down, pulled off his shoes and. prepared to
go to bed, Someone then hit him on the head and he wrestled with that
person. Then someone screamed, . he became frightened, and ran out. Later
he was arrested by the guard. (R, 25=26).

The accused testified turther that he had gone tq town and that
while there he smoked one and a half Marihusna cigarettes called "reefers",
and some aspirin cigarettes which give the same effect as drinking., He
would not tell the names of those he was with in town but stated that he
left about 1l p.m. and returned on the bus, He testified that he got off
the bus before reaching camp, went through the fence by the .same hole he
had gone out, and, tried to find his barrack, When he took off his: shoel
he sat on a bed which he thought was his (R. 25-29).

. Major L. 8. Lipchutz, Nedlcel Corps, a witness for the prosecution,
tostiritd in rebuttal that he had treated approximately fifty persons who
had been under Marihuana, since 1930.. He stated if accused smoked cne and
& half Marihuana cigarettes and four aspirin ones, it would affect him very
1ittle and would not impair his faou.lties, 80 that he could not find his
slesning quarters (R, 29-31),

6, In order to sustain the findings of guilty, the facts must show
that the acoused committed an assault upon Second Lisutenant Usa with the .
intent to ravish her,

An assault with intent to comnit rape is defined as =

% % # gn attempt to commit rape in which the overt
act ‘emounts to an assault upon the women intended to be
ravighed, * * *, '

¢ * * *

"The intent to have carnal knowledge of the woman
essaulted by force and without her consent must exist and
eonour with the assault, In other words, the man must.
intend to overocome any resistance by fores, astusl or
constructive, and penstrate the women's person, Any less
intent will not suffice

"Onoe an aseault with intent to commit repe 1s meds,
it is no defense that the man voluntarily desisted"
(Béru 1491 ) ﬁ’uc’M.. 1928)0

The faote proved establlshed every element :nf the erime charged.
The aeaused entered Lisutenant Uss' room about 4 o'eleek in the merning

-3-
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and committed an assault and battery uron her., The purpose and intent of
the assault is clearly shown by the manner in which the assault was made,
by the fact that vart of the body of the accused was inserted between
Lieutenant Uss' thighs and by the fact that his trousers were unbuttoned
when he was aporehended a few minutes after the .attack.

The avprehension of the accused as he escaved from the scene of
crime combined with the fact that he had Lieutenant Uss' bedroom slipper
in his hand at that time cleatly establishes the identity of the accused.
The guilt of the accused is shown beyond eny reasonable doubt.

7. The eccused is asbout 23 years of age. He eniisted on August 19,
1940, for three years. His record shows no vrior service, '

8. The court was legally constituted. INo errors injuriously affect-
ing the substantial rights of accused vere committed during the trial., 1In
the opinion of the Board of Review the record of trial is lepally sufficient
to support the findings of guilty and the sentence. Dishonorable discharge,
total forfeitures and confinement at hard labor for twenty years is author-
ized upon conviction of an assault with intent to commit reve in violation
of Article of War 93.

Q:_XAM&J&AMO’M/ __s Judge Advorate.

%w cb L% ' -, Judge Advocate.
W g W , Judze Advocate.
/
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WAR DEPARTMENT
Services of Supply
In the Office of The Judge Advocate General (=1)
Washington, D. C.

SPJGN .
CM 228982

. JAN & 1943
UNITED STATES SAN FRANCISCO PORT OF

EMBARKATION
Ve

Second Iieutenant IRVIN C.
IVERSON (0-1288561), In-
fantry.

Camp Stoneman, Pittsburg,
California, October 23, 1942.
Dismissal and total forfei-

)
)
)
; Trial by G.C.M., convened at
)
)
) tures.

OPINION of the BOARD OF REVIEW
CRESSON, SNAPP and LIPSCOMB, Judge Advocates.

1. The record of trial in the case of the officer named above
has been examined by the Board of Review and the Board submits this,
its opinion, to The Judge Advocate General.

2. The accused was tried upon the following Charge and Speci-
fication:

CHARGE: Violation of the 6lst Article of Var.

Specification: In that Second Lisutenant Irvin C.
Iverson, Infantry, casual officer, Camp Stoneman,
California, did, without proper leave, absent
himself from his station at Camp Stoneman,
California, from about September 3, 1942, to
about October 3, 1942.

The accused pleaded guilty to and was found guilty of the Charge

and Specification. He was sentenced to be dismissed the service and
to forfeit all pay and allowances due and to become duee The review-
ing authority approved the sentence and forwarded the record of trial
for action under the 48th Article of War.

3. The evidence for the prosecution, in brief, is as follows:

Extract copies of Special Orders Ncs 178 and 201, Headquarters
Infantry School, Fort Benning, Georgia, dated respectively July 23,
1942, and August 19, 1942, were placed in evidence without objection
(Re 4-6; Exs. A, B). These orders show that the accused had been
ordered to report to Camp Stoneman, California.
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An extract copy of a morning report of officers, Camp
Stoneman, California, dated September 21, 1942, which was identified
and introduced in evidence without objection shows the accused from
duty to absent without leave as of September 3, 1942 (Re 63 Ex, C)s
A similar report dated October 3, 1942, which was also received in
evidence without objection, shows the accused from absent w. thout
leave to arrest in quarters as of October 3, 1942 (R. 8; Ex. D)o In
addition, the evidence shows that during the period in which the ac-
cused was absent a search was made for him and his whereabouts were
not ascertained (R. 8).

4e The defense did not introduce any evidence, and the accused,
after his rights were explained to him, elected to remain silent.

5. The accused pleaded guilty both to the Charge and the Specifi=-
cation thereby admitting that he was absent without leave from Camp
Stoneman, California, from September 3, 1942, to October 3, 1942 This
plea is corrcborated by morning reports of officers, Camp Stoneman, and
by evidence showing that a search was made for the accused and that his
whereabouts could not be- ascertained.

6. The accused is 25 years of age. The records of the Office of
The Adjutant General show his service as follows:

Inducted into Military Service, June 12, 1941; attended
Officers! Candidate School, Fort Benning, Georgia; commissioned a
second lieutenant in the Army of the United States on July 23, 1942.

7« The court was legally constituted. No errors injuriously
affecting the substantial rights of the accused were committed duiring
the trial. In the opinion of the Board of Review the record of trial
is legally sufficient to support the findings and the sentence and to
warrant confirmation of the sentence. A sentence of dismissal is
authorized upon conviction of a violation of the 6lst Article of War.

fnos = nosamasy sudge adwocate.

MM, Judge Advocate.
%«w (o y Judge Advocate.
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1st Ind.

War Department,-J.A.G.O., = To the Secretary of War,

IAN 9 1943

l., Herewith transmitted for the action of the President are

the record of trial and the opinion of the Board ‘of Review in the
case of Second Lieutenant Irvin C. Iverson (0-1288561), Infantry.

2. I concur in the opinion of the Board of Reyiew that the
record of trial is legally sufficient to support the findings of
guilty and the sentence and to warrent confirmation of the sentenca,

Absence without leave for one month on the part of en officer
is a serious breach of discipline and duty and since the accused has .-
presented no facts in mitigation of his offense end no facts justifying
clemency, I recommend that the sentence be oonfirmed and ordered exe-
cuted, »

3. Inclosed herewith are the draft of a letter for your signa=
ture, transmitting the record to the President for his action, and a
form of Executive aoction dlrecting thet the sentence be carried into

: execution.
\-VAT«\Q.QNM\
Myron C. Cremer,
Major General, -
The Judge Advocate Genersal,
3 Incls

Incl 1 - Record of trial

Incl 2 - Draft of ltr, for
sige Sec. of War

Incl 3 -~ Form of Executive
ection

(Sentence confirmed. G.C.M.0. 48, 20 Mar 1943)
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In the Office of The Judge advocate General ' ¥
Weshington, D. C.

PJGH - -
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UNITED STATES g SEVENTHE MOTORIZED DIVISION
Ve ) Trial by G.C.M., convened at
‘ _ ) Camp Sem Luis Obispo, Cali=-
Private ROBERT T. HEINE ) fornia, Hovember 4, 1942.
(39162116), Company B, ) Dishonorable discharge and
32nd Infantry. ) confinement for four (4)
) years and six (6) months.
) Disciplinary Barracks.

HOLDING by the BOARD OF REVIEW
HILL, LYON and- SARGENT, Judge Advocetes

1. The record of trial in the case of the soldier named above
‘has been examined by the Board of Review.

'2. Accused was tried upon the follcwing Charges and Specifi-
cationss ‘ ) :

CHARGE Is Violation of the 58th Article of War.

Specificationx In that Private ROBERT T. HEINE,
Company "B", 32nd Infantry, did, at Camp San
Iuis Obispo, California on or about January 26,
1942, desert the service of the United States .
and did remain absent in desertion until he was
apprehended at Los Angeles, California on or
about Mey 12, 1942. ,

CHARGE IIs Violation'of the 61st Article of War.

Speoificution 1y In that Private ROBERT T. HEINE,
Company "B", 32nd Infantry, did, without
proper leave, absent himself from his organi-
zation, duties, and station at Cemp San ILuis

°  QObispo, California from about July 6, 1942 to
asbout July 22, 1942.
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Specification 23 In that Private ROBERT T. HEINE,
Company "B", 32nd Infantry, while traveling
from Camp Haan, California, DS enroute to Jjoin
Troop "C", 7th recon. squadron, Camp San Luis
Obispo, California, did, at Ventura, California,
without proper lsave, absent himself from his
organization, station, and duties from about
Angust 28, 1942 to about September 1, 1942.

Specification 3: In that Private ROBERT T. HEINE,
Company "B"™, 32nd Infentry, did, without proper
leave, absent himself from his orgenization,
duties, and station at Camp San Iumis Obispo,
Celifornia, from about 0600 o'clock, September
2, 1942, to about 2300 o'clock, September 4,
1942.

CHARGE III: Violation of the 69th Article of War.

Specification: In that Private ROBERT T. HEINE,
Company "B", 32nd Infantry, having been duly
placed in confinement in the Post Stosckade on
or about September 5§, 1942, did, at Cemp Hean,
California, on or about 4315 P.M., September
10, 1942, escape from said confinement before
he was set at liberty by proper authority.

CHARGE IV: Violation of the 96th Article of War.

Specification 1: In that Private ROBERT I. HEINE,
Company "“B", 32nd Infantry, a prisoner under
guard, did, at Ventura, California, on or about
9:10 P.M., August 28, 1942, escape from his
guard by jumping out of a train window, while
the train was in the station.

Specification 2: (Finding of Not Guilty).

He pleaded not guilty to all Charges and Specifications. He was
found guilty of Charges I, II, and III, and of the Specifications
thereunder; guilty of Specification 1, Charge IV; not guilty of
Specification 2, Cherge IV; and guilty of Charge IV. Evidence of
two previous convictions, in violation of Article of War 61, was
introduced. He was sentenced to dishonorable discharge, forfeiture
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of all pay and allowances due or to become due, and confinement at
hard labor for fjive years. The reviewing authority disapproved that
portion of Specification 1, Charge I; which provides "until he was
apprehended at Los Angeles, Califernia", reduced the period of econ-~-
finement to four years and six months, designated the United States
Discliplinary Barracks, Fort leaverworth, Kansas, as the place of
confinement, and forwarded the record of trial for action under
Article of Wer 503.

3. The evidence is legally sufficient to support the findings
of guilty of all Charges and the Specifications thereunder.

In the Specification, Charge I, and in Specifications 1 and
3, Charge II, the initial absence of accused in each case is alleged
to have occurred at Camp San Luis Obispo, California. To prove such
initiel absences from Camp San Luis Obispo, there were received in
evidence extract copies of the morning reports of the organization
of accused, stated to have been submitted at the Desert Training
Center Maneuver Area, California, containing entries to-the effect
that accused absented himself without leave from his organization
on January 26, July 6, and September 2, 1942 (Bxs. A, B, D). No
obJection was made by the defense to the introduction of this evi-
dence (R. 7-8). Although the morning reports are stated to have
been submitted at a place other than that from which accused is
alleged to have absented himself, the variance was not material and
did not injuriously affect the substantial rights of accused. The
acoused made no objection to the introduction in evidence of the
extract copies of the morning reports and did not claim to have been
misled by the variance. There was no evidence that the organization
of accused was not at the Desert Training Center Maneuver Area on
the dates concerned, or that accused did not absent himself from
that station at the times alleged. An examinstion of the record of
trial does not disclose that the entries contained in the morning
reports were other than within the personsl knowledge of the officer
making the reports. .

4. The reviewing authority disapproved that portion of the
finding of guilty of Specification 1, Charge I, which alleges "until
he was apprehended at Los Angeles, California", and reduced the
period of confinement to four years and six months. The maximum
punishment, theérefore, for the offense alleged in Specification 1,
Charge I, camnot exceed that fixed for desertion committed prior to
February 4, 1942 (Executive Order, Feb. 3, 1942), under similar
circumstances terminated by surrender. As accused was absent for
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more than sixty days the maximum authorized punishment for desertion
terminated in & manner not shown is dishonorable-discharge, total
forfeitures, and confinement at hard labor for one and one-half years.
The maximum authorized confinement for the other offenses of which ac-
cused was found guilty is as follows; 48 days for 16 days' absence
without leave alleged in Specification 1, Charge II; 12 days for 4
days' absence without leave alleged in Specificetion 2, Charge II;

9 days for 3 days' absence without leave alleged in Specification 3,
Charge II; one year for escape from confinement alleged in the Speci-
fication, Charge III; and one yeéar for escape from his guard alleged
in Specification 1, Charge IV, which offense is substantially an
escape from confinsment. The total confinement authorized for the of-
fenses of which the findings of guilty were approved by the reviewing
authority is three years, eight months, end nine days. (par. 104c,
M.CoMe, 1928, ppe 97-98).

5. For the reasons steted, the Board of Review holds the record
of trial legally sufficient to support the findings of guilty of all
Charges eand Specifications thereunder, ~and legally sufficient to
support only so much of the sentence as involves dishonorable dis-
charge, forfeiture of all pay and allowances due or to become due,
and confinement at hard labor for three years, eight months, and nine ~
days.

> .

Al s ,nyk{‘;,w‘ ; Judge Advocate.

ZAM., 4, 4 [ | , Judge Advocate.
{

¥

» Judge Advocate.
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SPJGH .
CM 229031 . lst Ind.
War Depertment, J.A.G.0., FEB 181943 - To the Commanding General,

Seventh lotarized Division, Camp San luis Obispo, Californie.

l. 1In the case of Private Robert T. Heine (39162116), Company B,
32nd Infentry, I concur in the foregoing holding of the Board of Review.
I recommend, for the reasons stated therein, that only so much of the
sentence as involves dishonorable discharge, forfeiture of all pay and
allowances due or to become due, and confinement at hard labor for
three years, eight months, and nine days be approved. Thereupon, you
will have authority to order the execution of the sentence.

2. Tihen copies of the published order in this case are forwarded
to this offlce they should be accompanied by the foregoing holding and,
this indorsement. For convenience of reference and to facilitate
attaching copies of the published order to the record in this case,
please place the file number of the record in brackets at the end of

the published order, as followss
/ ///é//,.j/

E C. MCNell
Brigadier General, U. S. Army,
(Acting The Judge Advocate Genmersl.

(cM 229031).







WAR DEPARTLENT
Services of Supply
In the Qffice of The Judge Advocate General
Washington, D. Ce.
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SPJGK * C
Cif 229059
FFB 11 1943
UNITED STATES ) 76th INFANTRY DIVISION
) ,
Ve ) Trial by G. C. M., convened at
) Fort George G. Meade, Maryland,
Captain RUPERT T, GILBERT ) December 11, 1942. Dismissal.
)

 (0~226986), 417th Infantry.

OPINION of the BOARD OF REVIEW
COPP, HILL and ANDREWS, Judge Advocates.

l. The Board of Review has examined the record of trial in the
case of the officer named above and submits this, its opinion, to The
Judge Advocate General. ’

2. Accused was tried upon the following Charges and Specifi-
catlionss

CHARGE: Violation of the 96th Article of War,

Specification: In that Captain Rupert T. Gilbert,
417th Infantry, having received a lawful order
from Colonel John T, Zellars, 417th Infantry,
to remain in his battalion headquarters or his
battalion area and not in his quarters during
duty hours, the sald Colonel John T. Zellars
being in the execution of his office, did, at
Fort Gearge Ge. Meade, Maryland on November 25,
1942, fail to obey the same,

ADDITIONAL CHARGE I: Violation of the 6lst Article of
‘War,

Specification: In that Captaln Rupert T. Gilbert,
417th Infantry, did, without proper leave, ab-
sent himself from his organization at Fart
George G. Meade, Maryland, from about December
8, 1942 to about December 9, 1942,

ADDITIONAL CHARGE II: Violation of the 69th Article
of War.
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Specification; In that Captain Rupert T. Gilbert,
417th Infantry, having been duly placed in ar-.
rest at Fort George G. Meade, Maryland, on or
about November 25, 1942, did, at Fort George G.
Meade, Maryland, on or about December 8, 1942,
break his sald arrest before he was set at 1lib-
erty by proper authority. '

He pleaded not guilty to the Charge and its Specification and guilty
to the Additional Charges and their Specifications, He was found
guilty of the Charges and Specifications. No evidence of previous
convictions was introduced. He was sentenced to be dismissed the
service and to forfeit all pay and allowances due or to become due,
The reviewing auwthority approved the sentence but remitted the for-
feitures adjudged and forwarded the record of trial for action under
Article of War 48.

3, The evidence shows that on the morning of November 24, 1942,
accused then in command of the 2nd Battalion of the 417th Infantry,
Fort George Ge Meade, Laryland (R. 6, 14), was absent from his bat-
talion headquarters when Colonel John T. Zellars, commanding officer.
of the 417th Infantry, called there while in the battalion area (Exe. B).
Shortly thereafter, at about 10:30 a.,m., Colonel Zellars, accompanied:
by his adjutant, Captain George D. Willets, 417th Infantry, made an ine
spection of officers! quarters and found accused in his room (Re. 7; Exe B).
Colonel Zellars thereupon gave accused a "direct order® that thereai‘ter
accused would remain at his battalion headquarters or in his battalion
area and was not to be in his quarters during duty hours. Accused was
asked if he understood this order and replied that he did. (Re 73 Ex. B)

About 3320 p.m. on November 25 Colonel Zellars went to the 2nd Bate
talion Headquarters. Accused was not present, About ten minutes later
Colonel .Zellars directed Captain Willets to proceed to accused?ts quarters
and see if he was there. (R. 7; Ex., B) Captain Willets testified that
he found accused in his room sitting on or arising from his cot. Ac-
cused was fully clothed, but was not wearing a hat. (R. 7, 8) He
"might® have had a field jacket on, It was not a cold dgy. (R. 8)

This occurred ‘during %duty hours® (R. 7). At about 3:40 p.m,, ac-
cused reported to Colonel Zellars and stated in answer to an inquiry
that he was in quarters when Captain Willets found him and that he had
gone there far the purpose of securing his overcoat (Ex. B). '

Colonel Zellars immediately placed accused in arrest in qué.r‘bers
(Exe B). The same afternoon a written order of arrest was delivered
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personally to accused, According to its terms accused was to leave
his quarters only for the purpose of directly going to amd from the
latrine and officers' mess. (Exs. B, Cl, C2) At 7:15 p.m., December
8, 1942, while accused was still in arrest, Captain Willets inspected
-the quarters of accused, the officers! #lounget and the latrine, Ac-
cused was not in any of these places. (R. 9, 10) Hourly inspections
were thereafter made but accused was not found in quarters (R. 9, 12;
Ex. D) until 7:05 the following morning (R. 14).

First Lieutenant Charles K. Jolly, 417th Infantry, Commanding Of-
ficer, Headquarters Company, 2nd Battalion, testified for the defense
that accused came to his company at about 2 p.m., November 25, and was
in the company area for 20 or 25 minutes, making a routine inspection,
and that on that day the weather. was "reasonably cold and a chilly wind
was blowing" (R. 11).

Accused testified that on the afternoon of 'November 25, 1942, he
inspected the mess hall of companies of his battalion and, in the
course of the inspections, went to his quarters to get his overcoat.
The weather was cold and chilly and he felt that he needed an over=-
coat before he went into headquarters and performed other official
duties which he had plamned. (R. 15) In his quarters he found a button
off his overcoat and sat down on his bed to "try to declde" whether he
should sew the button on. He sat there about 5 minutes but did not
sew the button on., He was wearing his field Jacket, muffler and hat.
It had not occurred to him that he should ask Colonel Zellars about
returning to his roam and getting his coat. (R. 16)

4. The evidence thus shows that as alleged in the Specification,
Charge I, accused received a lawful crder froam his regimental command-
er, Colonel Zellars, to remain at his place of duty and not to be in
his quarters during duty hours, and that at the place and time alleged
he failed to obey the order in that he was in his quarters during duty
hours. Accused attributed his failure to obey the order to his thought-
lessness or remissness. This was not, of course, a valid excuse (par.
134b, K.C.M.). The arder was a positive one and the circumstances in-
dicate that accused was, to say the least, indifferent as to his com~—
Pliance with it.

The findings of guilty of Additional Charges I and II and their
Specifications were fully supported by the pleas of guilty and the
evidence.
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5. War Department records show that accused is 41 years of age.

He graduated from Oregon University in 1926, having majored in financial
accounting. He was appointed a second lieutenant, Infantry Reserve,

on June 14, 1926, and was promoted to first lieutenant on January 16,
1930. He was ordered to extended active duty with the Civilian Con-
servation Corps on March 19, 1934. On June 18, 1934, he was promoted -
to the grade of captain. He remained on active duty until January 31,
1938, He was thereafter employed in a civilian capacity by the Civil~-
ian Conservation Corps for about three years. He was discharged "for
cause, with prejudice™ on October 31, 1941, following reports of in-
spections of a company of which he was in command, which inspections
disclosed an unclean and disorderly condition of camp equipment and
property and poor maintenance of company records. He was again ordered
to extended active duty on January 21, 1942, On July 13, 1942, stop-
pages against the officer's pay aggregating $151.97, based on reports

of survey dating fram July 7, 1941, to January 15, 1942, were suthorized
by the War Department.

"6, The court was legally constituted. No errors injuriously af-
fecting the substantial rights of accused were committed during the
trial. In the opinion of the Board of Review the record of trial is
legally sufficient to support the findings and sentence and to warrant
confirmation thereof, Dismissal is authorized upon conviction of vio—=
lation of Articlesof War 61, 69 and 96.

. ) )
WMMM“ s Judge Advocate,

A LS

, Judge Advoc ate,

W\E QA—.M, Judge Advocate.
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War Department, J.A.G.O., FEB 13 1943 - To the Secretary of Wars

1. Herewith transmitted for the action of the President are the
record of trial and the opinion of the Board of Review in the case of
Captain Rupert T. Gilbert (0=-226986), 417th Infantry.

2. I concur in the opinion of the Board of Review that the recard
of trial is legally sufficient to support the findings and sentence and
to warrant confirmation thereof, Accused received an explicit order
from his regimental commander to remain at his place of duty and not to
be in his quarters during duty hours, He failed to obey the arder in
that on the day after it was given he was found in his gquarters during
duty hours, Upon discovery of his failure to obéy the order he was
placed in arrest in quarters, About two weeks later he broke his arrest
and absented himself without leave foar one day, He was sentenced to dis-
missal and total forfeitures but the reviewing authority remitted the
forfeitures. Accused served with the Civilian Conservation Corps as a
reserve officer for somewhat less than four years, and as a civilian em-
rloyee for about three years, He was discharged from the civilian em—
ployment for cause and with prejudice on October 31, 1941, on account of
poor administration of his company. In view of the nature of his of=~
fenses and his previous record I do not believe that further effort to
utilize his services as an officer will be advantageous to the Govern—
ment., I accordingly recammend that the sentence be confirmed and car—
ried into execution, ' '

3. Inclosed are a draft of a letter for your signature transmitting
the record to the President for his action, and a form of Executive action
designed to carry into effect the recommendation hereinabove made, should

such action meet with approval. //

/{- Ce MCNeil,
_ Brigadier General, U. S. Army,
Acting The Judge Advocate General,

3 Incls,
Incl.l-Record of trial,
Incl.,2«praft of let, for
sige. Sec, of War.
Incl,3~Form of action.

(Sentence confirmed. G.C.M.0. 66, 27 Mar 1943)

-=h
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In the Office of The Judge Advocdte General
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UNITED staTES N

Private KERNEY ¥. BRADSHAW
.(20939059), Battery F, 249th
Coast Artillery. :

. NORTHWESTERN SECIOR
WESTERN DEFENSE COMMAND
’ 'VO- .
Irial by G.C.M., convened at

Fort Stevens, Oregon, December

2, 1942, Dishonorable discharge
-and confinement for four (4)

months and twenty-seven (27)

days. Disciplinary Camp, Ninth
Service Command, Turlock, California.

S A e

'HOLDING by the BOARD OF REVIEW
HILL, IYON and ‘SARGENT, Judge Advocates

‘1. The record of trial in the ca.se of the soldier named above

has been examined by .the Board of Review.

2 Accused was tried upon the following Charges and Specifica~

tions:

CHARGE: Violation of the 61st Article 61' War.

Specifications In that Private Kerney . Bradshaw, Battery F,
249th Coast Artillery, did, at Fort Stevens, Oregon, with-.
out proper leave, absent himself from his post from abouyt
August 1, 1942 to about Auvgus t 20, 1942.

ADDITIONAL CHARGE: Violation of the 96th Article. of War,

Specification: In that Private Kerney W. Bradshaw, Battery F,
- 249th Coast Artillery, having received a lawful order
from Staff Sergeant Donald F. lLeaders, to go to bed, the
said Sergeant being in the execution of his office, did at
Fort Stevens, QOregon on or about July 31, 1942, fail to obey
the same.
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He pleaded guilty to the original Charge and Specification thereunder, and
not guilty to the Additional Charge and Specification thereunder. He was
found guilty of both Charges and of the Specification under each Charge.
Evidence of five previous convictions, in violation of Article of War 61,
was introduced. He was sentenced to dishonorable discharge, forfeiture

of all pay and allowances due or to become due, and confinement &t hard
labor for four months and twenty-seven days. 71he reviewing authority
approved the sentence, designated the Disc¢iplinary Camp, Ninth Service
Command, Turlock, California as the place of confinement, and forwarded
the record of trial for action under Article of Var 50%.

3. 1he pleas of guilty and the evidence support the findings of
guilty of the original Charge and Specification thereunder.

4o ‘'ihe only question requiring consideration is with reference to
the findings of guilty of the Additional Charge and Specification there-
under. The gist of the offense alleged is that accused failed to obey
the lawful order of Staff Sergeant Donald F. leaders ®to go to bed.®

5. The evidence for the prosecution shows that on.the date and at
the place alleged, fergeant leaders, Headquarters Battery, 249th Coast
Artillery, at 11 p.m. observed a group of men talking in the latrine
in the barracks where accused was guartered. Accused, who was in Class:
¢t uniform, was one of the group. As the men %were supposed to be in
bed at bed check at 11 p.m.%, accused was not then authorized to be out
of bed and cressed.  Sergeant leaders ordered the men %o go to bed. He
did not give accused a specific order as an individual. The men, in-
cluding accused, obeyed the order and went to bed. At 11l:45 p.m.
Sergeant Ieaders observed that some of the men to whom he had given the.
order, "were up and dressed¥. Accused was one of these men. Sergeant
Leaders again ordered the men to go to bed, as did First Lieutenant
Richard J. Lindsay, Headguarters Battery, 249th Coast Artillery. The
men, including accused, obeyed this order and went to bed. Inspections
were made at 12:15 a.m. and 1 a.m. On each occasion the men were in
bed. Accused was sober., Lieutenant Lindsay testified that if Sergeant
leaders had given accused an order, such an order would have been lawful,
and that Sergeant ILeaders would have been carrying out his orders under
ILieutenant Lindsay at the time in question (R. 5~12).

A pertinent part of Sergeant lLeadert's testimony reads as
follows:

vy, Just what did you mean when you directed the accused to go
to bed?

vA., I meant for him to go to bed and stay there.
"3, Did you explain that to any of the men?

14, Yes, sir, I told them to get to bed and stay there.
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ng. Your sure your. instructions to the entire group included
that they were not only.to go to bed but to remain there
for the duration of the night°

“A., As far as I can remember that was my words, 51r.

Al

uQ. Did they obey tnaﬁ order?

*A. vihey went to bed sir,

Q.. Did they stay there?

"A;' Some of them did, they got up asaln.

Q. 'Was the accused one of the one's up and around9
"A. Yes, sir. .

»* 7.._, - %

®g, How many times, dld you order the accused to go to
- bed durlng the evening of July 31?

'A;-ATwice, sir.

*Q. Twice?

"A. 'Yes,-sir."

6. The defense offered no testimony. The accused elected to re- °
main 51lent. : - :

7. It is alleged in the Specification, Additional Charge, that
accused failed to obey the command of Sergeant Leaders uto go to bedw,
It was not disputed that accused went to bed on each of the two -
occasions when Sergeant Leaders ordered him to do so.. Sergeant Leaders
testified, however. that he ordered the meh ¥to go to bed and. stay
theren,

The record affirmatively shows that the accused obeyed the
order alleged in the Specification. Sergeant Leaders testified that the
order which he gave to a group including accused was ®to go to bed and
stay there.? lhat order was of greater scope than the order %#to go to
bed® which was included therein, and alleged in the Specification., The
accused may not be required to defend himself in this trial with respect
to an offense not included within the offense alleged in the Specifica-
tion. YThe question whether or not the accused failed to obey the more
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inclusive order stated bJ Sergeant Leacders is not here in issue. fThe
record cf trial is accordingly legally insufficient to support the find-
~ings of guilty of the Additional Charge and the Specification thereunder. -

8. Hvidence of five previous convictions of offences committed with-
in one year next preceding August 1, 1942, the date on which the offense
in-the Specification, orlglnal Charge was: committed ‘were introduced in’
ev1aence (5x. 2) .

9. ‘lhe maximum confinement authorlzed by paragraph 104c, ifanual for
Courtc —.artial, 1928, for tne offense of which approval of the flndlng of
guilty. is recommended (Specification, Original Charge, absence without -
lecave for 19 days) is confinement at hard labor for one month and 27 days
and forfeiture of §60.30 of his pay. Proof of the five previous convictions
of accused authorizes dishonorable discharge, forfeiture of all pay and
‘allowances due or to become due, and where the confinement otherwise
authorized is less than three months, ccnflnement at hard labor for three
months (par. 104c, M.C.k., 1928). . :

It is assumed that the Disciplinary Camp, HNinth Service Command,
Turlock, Callfornla, designated in the action as the place of confinement
of accused is a detention and rehabilitation center established pursuant
to section VI, Circular 6, War Department, January 2, 1943.

10. For the reasons stated, the Board of Review holds the record
of trial legally sufficient to support the findings of guilty of the
original Charge and the Specification thereunder; legally insufficient
to support the-findings of guilty of the Additional Charge and Specifi-
cation thereunder; and legally sufficient to support only so much of
the sentence as involves dishonorable dischnarge, forfeiture of all pay
and allowances due or to become due, and conflnement at hard labor
for three months.,

AT L ilets %\:1 Judge Advocate.

(on leave) , Judge Advocate.

Judge Advocate.
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War Department, J.A.G.C., FLE 2 943 = To the Comnanding
General, Northwestern Sector, Western Defense Command, Fort Lewis,
Washington.

l. In the case of Private Kerney W. Bradshaw (20939059), Battery
F, 249th Coast Artillery, I concur in the foregoing holding of the
Board of Review. I recommend, for the reasons therein stated, that the
findings of guilty of the Additional Charge and Specification thereunder
be disapproved; that only so much of the sentence as involves dishonorable
discharge, forfeiture of all pay and allowances due or to become due, and
confinement at hard labor for three months be approved. Thereupon, you
will have authority to order the execution of the sentence.

2. TWhen coples of the published order in this case are forwarded
to this oflice they should be accompanied by the foregoing holding and
this indorsement. For convenience of reference and to facilitate at-
taching copies of the published order td the record in this case,
please place the file number of the record in brackets at the end of
the published order, as follows;:

o

(CM 229061,

’ fT ey 2 Myron C. Cramer,
e Major General,
" ~%<‘The Judge Advocate General.

o

2

1
oA J
Disr o Yo
W n [T )
SERVC-

J' "“'! .- v
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Army Service Forces v
In the Office of The Judge Advocate General .
Washington, D.C.

SPJGK

C: 229062
i JAN 281343

SIXTH SERVICE CQ'%7AND
UNITED STATES SERVICES OF SUrrPiY
Ve {rial by G.C.H., convened at
Fort Sheridan, Illinois,
November 13 and 14, 1942.
Dishonorable discharge and
confinement for ten (10)
years. Disciplinary Barracks.

Private JACK J. IRSKENS
(36605712), Unassigned,
1611th Service Unit, Re-
cruit Reception Center.

TN N e N S o S N

HOLDING by the BOARD OF REVIEW
HOOVER, COPP and ANDREWS, Judge Advocates

, ' The record of trial in the case of the soldier named above
has been examined and is held by the Board of Review to be legally
- sufficient to support the sentence.

(Dissent) , Judge Advocate,

/
'%gﬁd'ge Advocate,

N

WQ»&&}W, Judge Advocate.

1st Ind.
War Department, J.A.G.C., HAY 11 1243 ~ To the Secretary of War.

1. Herewith transmitted for your action under Article of War 503,



-(44)

.ag amended by the act of August, 20, 1937 (50 Stat. 724; 10 U.S.C.

1522), is the record of trial in the case of Private Jack J. Irskens, .
Unassigned, 1611th Service. Unit, Recruit Reception Center, Fort Sheridan,
I1linois. . ;

2, Ido not concur.in the holding of the Board of Review (one member
dissenting), and, for the reasons hereinafter set forth, am of the opinion
that the record of trial is legally insufficient to support the findings
and sentence...

3. Accused was tried upon two Specifications and ocne Charge under -
Article of War 96, The first Specification alleged that at Fort Sheridan,
Illinois, on or about September 21, 1942, accused made, signed, and swore
to a certain a.ffidavit, fto the prejudice of good order and military
- -discipline®., The Specification sets forth the affidavit in full. The .

" second paragraph of the affidavit states that accused is making the

. affidavit after much thought and consideration and after a warning that
his attitude #might hang him®*. The third and fourth paragraphs in essence
state. a belief by affiant that the United States brought about the war
.with Japan and Germany and is ®at fault® with reference thereto. The.

. £ifth paragraph states accused's belief that the United States ®has no
right® in the present war; that the present administration is the cause
of the war; and that the administration is "leading us into the slaughter
for England and the international bankers", The sixth paragraph states
that Germany is the only nation which has a right to fight and that Ger-
many is justified by reason of the denial of an opportunity to exist
resulting from the Versailles treaty. The seventh paragraph contains
the pronouncement that accused refuses and will refuse "in the future
for the duration of this war to bear arms against Germany, Italy, or
Japan®. The eighth paragraph contains a similar pronouncement and in-
cludes a statement that accused rsalizes that his refusal "may mean
jail, concentration camp, or .anything else®. 1In the ninth paragraph
accused states that when he took the oath of citizenship he did not
understand- that it entailed a pledge to bear -arms against any enemy

of the United States. Had he so0 understood he would not have become

a naturalized citizen. He is willing to renounce and does renounce
his.rights as a citizen rather than to be forced to bear arms. The
tenth paragraph states that he has never been a member of a subversive
organization, and the eleventh that he is willing to work in any non-
combatant unit within the United States. In the final paragraph
accused states that he has read the affidavit; that it is true; ®that -
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he understands it’ fully and. that he ma.kes it volunta.rily, without any
duress, coercion or promise of ‘any kind;. that he-has been warned of his
constitutional rights and: that the same - may. be used against him'

Speci.ficat:.on 2 alleges that on September 29, 1942, in the
_course of an official investigation-at Fort Sheridan, Illinois, accused
stated verbally to.the. Post Judge Advocate that. when he took the oath-

of citizenship he did not understand that it entailed a pledge to-bear -

" arms against any enemy of the United States; that had he so understood,
he would not have become a naturalized citizen, because -us previously
stated, he would not bear arms; and that he was willing to renounce his

' citizenship rather than to be forced to bear arms. -These statements

-were alleged to be ®to the prejudice of good order and military
discipline"

Accused pleaded not guilty to and was found guilty of the
‘Charge and Specifications. No evidence of previous convictions was
introduced. He was sentenced to dishonorable discharge, forfeiture
of all pay and allowances due or to become due, arld confinement at hard
labor for ten years.  The reviewing authority approved the sentence,
designated the United States Disciplinary Barracks, Fort Leavenworth,
Kansas, as the place of confinement, and forwarded the record of trial
for action under Article of War 503%.

4. The evidence shows that on September 2, 1942, at the Induction
Center, Fort Sheridan, I1linois (R. 99), accused told First Lieutenant
Armand Helm, Infantry, Reserve, who was the induction officer, that he
would not go into the Army (R. 160, 161), would not take the oath *
‘(R. 167) and ®"saw no reason why he should bear arms, should go to war
.with an enemy of the United States® (R. 168). He said also that he
" had a love for Germany, that he had two brothers in the armed forces
of Germany, and that he did not intend to ®go forth and possibly kill
his own brothers® (K. 168). He stated further that he would not leave
the ‘continental limits of the United States to bear arms against any
country (R. 168), but that he would bear arms if the United States were
invaded, which he asserted would not happen (R.- 170). Eventually,
accused did take "the oath®™ (R. 162-164). On the same day, during
the course of an interview relating to classification, he told the
enlisted men conducting the interview that he would not fight or bear

arms for ®*religious reasons" (R. 176). On or about September 19, 1942,
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in an interview conducted by the wS-2" at the reception center, accused.
said that he would not bear arms in defernise of the United States and
that he had seen and abhorred bloodshed (R. 172, 179, 182). ‘Accused
was ordered to report to the Post Intelligence Officer (R. 12, 180),
First Lieutenant 'Sidney L. DeLove, Infantry (R. 10,11), which he did

on September 21, 1942 (R. 12). 'Iheyconversed for an hour and a half

to two hours (R. 12), Lieutenant DeLove first explaining to accused that
if he wished, he could tell ®just exactly how he feels; that he need not
tell me" (E. 13), and ®that he need not say anything at all; he need not
answer any questions that I asked him, because anything that I might ask
him may be used against him later on®™ (R. 14). Accused replied:

91That is all right, I know it, I have been honest
all my life and I want to be honest with you and I am
glad we are in your office because I feel you are the
proper perscn to talk to and I want to talk to you's
(Ro M) .

Accused appeared ®very calm? and ®was very much at ease® and ®very rational®
(R. 26). Accused, who was born in Germany of German parents, told of his
life in Germany and in the United States and discussed various political
matters, saying that conditions had been bad in Germany and that he had
been glad to get away from there (R. 26-32). He said that although he-
had no conscientious objections against killing, he felt this was not
nour war® (R. 28); that the war was %our own fault® (R. 14); and that

we brought about the Pearl Harbor attack by our own. conduct (R. 33-35).
He stated that ®he refuses and will continue to refuse to fight for the
United States against Germany, Italy, or Japan® (R. 13, 14, 29), despite
his ®cath", and that he would renounce his citizenship rather than do

so (R. 28).  He said he would fight if he considered that the United
States were attacked or invaded {R. 34, 35). He was willing to engage

in noncombatant duty, but only within the United States (R. 36).

At the end of the discussion, Lieutenant DeLove told accused
to go to lunch, “think it over®, and come back (R. 22). He came back
about 1 or 1:30 p.m. (R. 22), and "appeared to be in good spirits % 3,
very calm® (R. 27). Under the direction of Lieutenant DelLove, an affi-
davit was prepared and typed. Lieutenant DeLove would ask accused
questions, accused would state "how he felt® (R. 22, 32), and then
Lieutenant DeLove would dictate the statement to the stenographer, ac-
cused directing the stenographer "in correcting the different statements®
(R. 22, 45). Private First Class Frank Custer, Headquarters Section,
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1607th Scrvice Unit, who typed the affidavit, testified that accused
nseemed confident and composed:. He knew what he was doing while he was
helping me at the time he was in the office® (R. -45).

After the preparation of the affidavit, Lieutenant Delove
took accused to the office of the.Post Adjutant, where the affidavit
was signed by accused and notarized by the Post Adjutant (R. .19, 20,
38, 39, 46). At that time the Post Adjutant read the document to
accused and asked him whether he understood what he was signing and
whether any coercion had been used (R. 19, 20). Accused replied:
®tNo, this is my own act and that is the way I feel'" (R. 20). He
also said-that he %understood the affidavit fully and it was his true
. statement® (R. 39). Lieutenant Delove testified that no coercion was
used (R. 23) and that accused expressed appreciation at having been
given the opportunity to tell his ideas to witness end to put them in
writing. Accused further told witness that "he knew just exactly what
it meant; but that is the way he felt® (R. 25).

Lieutenant DeLove next took.accused to'the office of Colonel
Frederick C. Rogers, Commanding Officer, Fort Sheridan (R. 41). Colonel
Rogers read the affidavit to accused paragraph by paragraph, questioned
accused in order to make certain that he understood eagh statement, and
initialed each paragraph (R. 20, 21, 42).. Accused statad that the op-
inions expressed in each paragraph were his ¥candid, honest opinions, and
-his beliefs" (R. 42). Colonel Rogers testified that accused was "not -
excited" at the time (R. 43). The affidavit was admitted in evidence
(R. 2; Pros. Ex. 1). ’

On or sbout September 29, 1942, Major Edward D. Markham, Judge
Advocate General's Department, Staff Judge Advocate at Fort Sheridan,
stopped at Lieutenant Delove!s office and “was checking over this so-
called affidavit® (R.. 47). Lieutenant Delove and accused were present.
Major ifarkham testified that he ®warned® accused ®as to"his rights, that
he did not need to make any statement before me but if he did that some-
time in the future it might be used against him® (R. 47). After witness
and accused had discussed "the various paragraphs in the affidavit® (R. 47),
witness asked accused whether he still felt the same way and ®#if that was
his signature®, to which accused answered "Yes® (R. 47). He also stated that
nif he had known he was to go all through this that he would not have taken
citizenship in this country, as he did not want to fight against Germany"
(R. 47). Witness testified that accused was ®*very calm® (R. 48).
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Accused testified that he was born in Berlin, Germany, on
May 8, 1910 (R. 62), and that his father was a member of the German
Army in the last war and was killed (R. 62, 63). Accused, his mother,
and step-father arrived in the United States in 1929 (k. 69, 71).
Accused outlined. the events of his life in this country (R. 70-74,
108, 109). He became a citizen of the United States about 1938°
(R., 111) and did not realize that the oath of citizenship required
him #to go out and shoot® (R. 78). He testified that he was unwilling.
to bear arms unless this country were invaded (R. 79, 104, 112) and
that rather than do so he would renounce his citizenship (R. 104). In
his opinion "America asked for this war, got it, and I want no part of
itm (R. 118). He testified that he was not in sympathy with the Nazi
regime (105, 106, 119), but had faith in the German people and would
never "double-cross? them (k. 119). In connection with his draft
classification, he did not claim to be a conscientious objector be-
cause the appeal agent advised him to base his claim for deferment
upon the ground of dependency (R. 96), although he did tell the chair-
man of the draft board that he had conscientious objection to war
(R. 94)« He testified that his conscientious objection to war was
not based on his adherence to-a particular religious sect, but.on his
belief in Christianity (R. 118). He took the oath of allegiance at the
induction center only because Lieutenant Helm told him, ®'We can use you
in a band or in office. You will get a break'" (R. 100). He signed
the affidavit and it represents his beliefs and convictions (R. 103,
112), except that he also told Lieutenant Delove that he would bear
arms in the event of an invasion of this country (R. 104).

In rebuttal, Lieutenant Helm testified that he did not assure
accused that he would be placed in the band or cther noncombatant work,
and several witnesses testified that accused did not ask to have anything
added to the affidavit as prepared (R. 128, 132-136, 138, 139), although
Lieutenant Delove testified thauv at one point in the discussion accused
stated his willingness to take up arms against an invading enemy (R. 139).

5. It is clear from tle evidence that-at the place and respective
times alleged, accused in the course of an official investigation, exe-
cuted the affidavit as alleged in Specification 1, and in substance made
the verbal statement alleged in Swecification 2. The majority of the Board
of Review were of the opinion that since the verbal and written statements
of accused were voluntary and manifested disloyalty to the United States,
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he was guilty of a violation of Article of War 96 The dissenting member
was of the view that accused simply made honest statements to investigating
officers when called upon to speak and that to convict him for making the
statements would amount to punishment for absuvract disloyalty, that is.

for "evil thoughts®, I agree with the minorityrview.

) The proceeding was an official investigation resulting from
declarations by accused upon his induction. One of its purposes was

to encourage accused to tell the truth about his state of mind. This
he did, with complete frankness and honesty, as it was his military
duty to do. To have lied would have subjected him to trial. and punish-
ment. Had he remained silent he would have been guilty of legal fraud
in failing to disclose his true feelings. As has been said by a United
States District Court (U. S. v. Herberger, 272 Fed. 278, 291)

"loyalty or-allegiance is, necessarily, of slow .
growth; therefore, somewhat .involuntary, not fully
subject to the will. Those who lightly, fortemporary
advantages, undertake to change their allegiance, are
lisble to overlook the leep-seated nature of this feel-
ing; but the fact that not until afterwards, in times
of stress, is it made manifest that the desires,” suffered
to lie dormant, are stronger for their native than their
adopted country, although this fact may not be fully
realized at the time of their naturalization, renders
it none the less a legal fraud for the applicant to fail
to disclose his true, although latent. feeling in such .a
matter,"

He declared that he refused to take up arms against the national enemles
and that he would refuse to do so in the future. He did not, however, -
disobey any order to bear arms and did not refuse to perform any specific
duty required of him. He declared his views upon induction but it was
not charged or proved that he made a dishonest or otherwise culpable
effort to avoid military service. He merely revealed his sentiments.
There was no subversive act or intent on his part, nor any attempt

to convert others to his point of view., The statements were not made
under such circumstances that a subversive result was to be expected.
Federal statutes make criminal only those disloyal utterances which are
made with intent to interfere with military operations or involve attempts
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to cause insubordination, disléyalty in others, mutiny or mefusal of
military duty (50 U.S.C. 33; 18 U.5.C. 9). There was no such. intent
here. ' ‘

In my view these honest official statements disclosirng the
true sentiments of accused, made only because accused was asked by his
military superiors to make them, were not of a nature to bring discredit
upon the military service and were not to the prejudice of good order
and military discipline within the meaning of Article of War 96. In
my opinion the record of trial is legally insufficient ‘to support the
findings of guilty and the sentence.

6. Inclosed are two forms of action prepared for your signature.
Dra.ft ®A" will accomplish vacation of the findings and sentence in
accordance with my views and Draft "B will accomplish confirmation of
the sentence in accordance with the views of the majority of the Board

of Review,
¥yron C. Cramer,
‘Major General,
The Judge Advocate General.
3 Incls

Ticll- Record of trial
Incl 2 - Draft MAn,
-Incl 3 - Draft ®=B®

(Findings of guilty and sentence vacated, by order of the Secretary:
of War; 24 May 1943)
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WAR DEPARTMENT
' Services of Supply
. In the 0ffice -of The ‘Judge Advocate General
: thhington, D. C.

. SPJGK-. - | . | :
' CM 229063 : . JAN 281943 .
SIXTH SERVICE COMMAND
SERVICES OF SUPPLY
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o s : ) - Trial by G.C.M., convened at
‘Private NORBERT BRESKY ) ~ Fort Sheridan, Illinois,
(32300302), Battery K, ) November 14, 1942. Dishon=
§02nd Coast.Artillery (AA) ) orable discharge and confinee
(Mob). ) ‘ment for two (2) years. Dis-

) ciplinary Barracks.

- HOLDING by the BOARD OF REVIEW
HOOVER, COPP and ANDRINWS, Judge Advocates.

 'The record of trial in the case of the soldier named-above has
been examined and is held by the Board of Review to.be legally,
sufficient to support the sentence,

- (Dissent) - - , Judge Advocate.

!, Judge Advocate.

3 Jﬁdgo Advoocate.

"1st ‘Indorsement

" War Department, J.A.G.0. MAY 11 1343  To the Secretary of War.

1. Herewith transmitted for your action under Article of War
501 as amended by the act of August 20, 1937 (50 Stat. 724; 10
UeSeCe 1522), is the record of trial in the case of Private
Norbert Bresky (32300302), Battery K, 502nd Coast Artillery (AA)
(Mob).
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2. . I do not concur in the holding of the Board of Review (one
menmber dissenting), and, for the reasons hereinafter set forth, am
of the opinion that the record of triel is legally insufflc1ent to
support the findings and sentence.

. Acoused wes tried upon two Speclflcations ‘and one Charge under

‘rtlcle of War 96, The first Specification alleged that on October 2,
1942, et Fort Sheridan, Illinois, -he made, signed, and swore to a certain
‘affidavit, "to the prejudice of good order and-military discipline®.

The Specification sets forth the affidavit in full. In the affidavit
accused states that he was born in Germany; “that he camg to the United
States in 1922 and has lived here ever since; that most'of his relatives
are still in Germany; end that he was naturalized in 1927 or 1928. BHe
‘states further that while in Germany (on a visit in 1932) "he solemnly -
promised never to take up arms against Germany which promise he now and
in. the future tntonds to fulfill", The affidavit continuess

"Affient further states and hereby refuses and will
in_the future refuse -to take up arms against Germany * *",

The affidavit recites further that vwhen acoused was naturalized and took
his oath of allegiance he did not undérstand that it involved & promise

to take up arms against all enemies of the United States, and had he so
understood, ‘he would not have taken out naturalization papers. He states
his willingness to .renounce his citizenship rather than thus to bear arms,
and his willingness to serve in the Army in any capacity in a non=-combatant
unite The affidavit concludes:

"Affiant further states that he has read tne above
affidavit, that the same is true, that he understands it
fully and that he mekes it voluntarily, without any duress,
coercion or promise of any kind; that he has been warned
of his constitutional rights end that the same may be used
against him."

The affidavit recites that it was subscribed and swbrn to on October 2,
1942, before First Lleutenant L. He Meyer, Adjutent General's Department,
Post Adjutant.

Specification 2 alleges that at Fort Sheriden, Illinois, on or esbout
October 2, 1942, in the course of an official investigation, accused stated
verbally to First Lieutenant Sidney L. DeLove, Infantry, S-2 Fort Sheridan,
Illinoiste

"1 refuse to take up arms against Germany, Italy,

2w
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and Japan because I believé that to teke up arms against:
Japan or Italy is really to take up arms against Germany
-and, therefore, I refuse to do so and, further, I will
blow my brains out rather then teke up arms against the
aforementioned countries' #**, this to the prejudlce of
good order and military disoipline._

Accused pleaded not guilty to. the Charge and Specifications.' He was
_ found guilty of the Cherge,. guilty of Specification 1 thereof except
for certain words relating to Italy and Jepan, which'I have not in-.
cluded in the foregoing description of the. affidavit, .and guilty of
Specification 2 except that part thereof commencing with the word
"Italy" and ending with the words Magainst the aforementioned :
countries™.. No evidence of previous convictions was introduced. He
was sentenced to dishonorable discharge, forfeiture of all pay and -
allowsnces due -or. to become due, and confinement at. hard labor for
two years. The reviewing authority approved the sentence, designated
the United States Disciplinary Barracks, Fort Leavenworth, Kensas, as
the place of confinement, and forwarded the record of trial for action
under Article of War 501. The .Board of Review held, one member dis- .
genting, that the record of trlal was legally sufficient to support the
sentence.

- 4o The evidence shows that the organizatlon to which accused was
‘attached was under orders to leave Fort Sheridan, Illinois, and a rumor -
existed that it was slated for foreign duty (R. 9, 19, 20). First
Lieutenant S. L. Delove, 1607th Coast Artillery Serviee Unit, called
accused into his office for a discussion, having evidently been informed
of accused's German origin and possible sympathy toward that country.
Lieutenant Delove instructed accused to fill out "the usual form of .
factual information™- (R. 10) end then invited accused to come into his
offices Accused did so and he and lLieutenant DeLove. conversed for &
period of nearly two hours (R. 10). Sergeant Clayton L. Johnson and
Private First Class Frank Custer, both of Headquarters Section, 1607th
Service Unit, were in the office’ during the interview (R. 1z, 13, 24,
34), Lieutenant Delove explained to accused that accused was not re-
quired to tell him anything and he "warned him of his rights," to which
accused replied, ™Yés, I know, I know what I am doing." He also said -

- that he was "glad to do this" (R. 12), especially because he understood
that the organization was mov1ng out for foreign service (R. 20),

- Accused told Lieutenant Delove that he had already informed
the intelligence officer at Fort Bragg of his refusal to fight against .
Germany and that "he definitely wants that to be known" (R. 10). During
the course of the conversation accused reviewed the events of His 1life,
" inecluding his German origin and other matters appearing in the affidavit,
and he revealed his attitude toward the war (Re 10-20). Accused reit=-
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erated that he would not fight for this country against Germany (R. 10
17), and remarked that he still considered all Germang his “fetherlard®.
(Re 17) BHe also said that during a visit to Germany in 1932 he took

an oath never to fight against Germany "which cath ke now interds to
fulfill® (R. 10)e Lieutenant Delove and Sergeant Johnson testified that
sccused was "calm® (R. 16) and "normal®™ (R. 35) during the corversation.

Lieutenant Delove asked eccused whethsor the latter would ocare to
have a statement prepared for his signature, expressing the facts and sent-
iments disclosed in the conversation, and.said that hLe would ®put it
through channels for whatever action higher authority saw £it"® (R. 12).
Accused replied, ?0.K." (R. 12). Lieutensnt 'Delove told him to come back
later on. Accordingly, accused went out to lunch and returned in the
afternoon (R. 12). Lieutenant Delove had taken notes on the morning's
interview, and during the preparation of the affidavit the statements
which were to be included in it were read by him to accused "to see if
he agreed to them" (R. 30, 31). Lieutenant Delove dictated the affidavit
to Custer, who prepared it in typewritten -form (R. 13, 24, 27, 30, 31),.
Accused read the affidavit before signing it (R. 32). Furthermore, First
Lieutenant Lawrence H. Meyer, Adjutent General's Department, the Post
Adjutent, to whose office Lieutenant Delove took accused after the prepar-
ation of the affidavit, read the dooument to accused end asksd eccused
" whether he understood it. TUpon accused's indicating that he did, Lieu- °
tenant Meyer took his cath, and the affidavit was then signed by aoccused
(Re 13, 21). Lieutenant Delove snd Custer were present at the time
(R. 13, 24, 30), and both testified that accused wes calm (R. 15, 16, -

28)e Lieutenant Delove added that accuaed said, "I want to get it off

my chest", and thanked witness (Re 15, 16)s Lieutenent Delove testified
further that before accused signed, witness "told him about his rights"
and explained that he did not.have to sign anything or- answer any questiona
and that "if he does it may be used against him" (R. 16). The affidavit
wes admitted in evidence (R. 14; Pros. Ex. 1) : :

. Accused wes sworn as & witness at his own request and outlined
the events of his life (R. 38-51, 62-66, 67-70). - He stated that he told
"the Major" at regimental headquarters at Fort Bragg that he would not
fight ageinst Germany (R. 55) and he testified that he was unwilling to
bear arms against Germany (R. 58, 73). Although he stated that he did
not believe® in Hitler (R. 75) o approve of the present government in -
Germany (R. 59), he said that he did not think it right for him to fight
‘against his own people (R. 58); that he had "a strong feeling for Germany™
(R. 59); and that he did not want to kill the German people (R..60, 61)..
He would not have taken the oath of citizenship had he realized that it
included the necessity of bearing arms egainst Germany (R. 60, 74). He
expressed a willingness to fight and serve in the Army even though this’
would entail fighting against Japan, and even though there might be some
German troops fighting with the Japanese, so long as the fighting was
not near Germany (R. 62, 73). He stated that if he were living in Ger-
many he would be unwilling to "take arms" against the United States
(R. 76). -He took out his first citizenship papers in order to serve in
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the United States Army .(R. 71), which he did from 1923 to'1926, re-
ceiving an honorable discharge (R. 41-43, 63,). Accused testified
further that while in Germany in 1932 he did not make a pledge not to
take up arms againgt Germany. He misunderstood the: provision in the-
affidavit relating thereto, because he read the affidavit hurriedly.

He did not tell Lieutement DeLove that he had made such a pledge, but
‘merely said that his parents had expressed the hope ‘that it would never .
be necessary for him to fight egainst them (R. 67, 58). However,
.accused stated that he signed the affidavit after either reading it or
hawing it read to him by Lieutenant Meyer (R.- 70, 71).

5. It is clear from the evidence that at the place and time
alleged, accused, in the course. of an official investigation, nmade the
statement attributed to him in Specification 2, as modified by the
findings of the court. It is equally clear that he executed the affie-
-devit as alleged in Specification 1« Although some 4uestion arises
with reference to his supposed promise never to take up arms against .
Germany, the purport of the affidavit would not be affected materially
by the omission of that clausse.

The mejority of the Board of Review were of the opinion that
since the verbal and written statements-of accused were voluntary snd
menifested disloyalty to the United States, he was guilty of a violation
of Article of War 96« The dissenting member was of the view that acoused
simply made honest statements to an investigating officer when called
upon to speak and that to convict him for making the statements would
amount to punishment for abstract disloyalty, that is, for "evil thoughts'
I agree with the minority view.

" The proceedlng was an official investigation. One of its
purposes was to encourage accused to tell the truth about his state’ of
minde This he did, with complete frankness and honesty, as 1t was his
‘military duty to do. To have lied would have subjected him to trial and
punishment. Had he remained silent he would haye been guilty of legal.

. fraud in failing to disclose his true feelings. As has been seid by a
United States District Court- (U. S. Ve Herberger, 272 Fed, 278, 291)s

”Loyalty or allegiance is, necessarily, of slow
growth; therefore, somewhat involuntary, not fully
subject to the will., Those who lightly, for temporary
advantages, undertake to change their allegiance, are
liable to overlook the deep-seated nature of this fesl- .
ing; but the fact that not until afterwards, in times .
of stress, is it made menifest that the desires, 'suffered
to lie dorment, are stronger for their native than their
adopted country, although this fact may not be fully
realized at the time of their naturalization, renders
it none the less a legal fraud for the applicant to fail
to disclose his true, although latent, feeling in such a
matter."
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Accused declared that he refused to take up erms againat Germany and
that he would refuse to do s0 in the future. H> did not, howsver, -
disobey any order to bear arms and did not refuse to perform any
specific duty required of him. He merely revealed his sentiments..
There was no subversive act or intent én his part, nor any attempt:
to convert ¢thers to his point. of views. The stateménts were not made
‘under such circumstances that a subversive result was to be expected..
Federal statutes make criminal only those disloyal utterances which
are made with intent to interfere with military operations or involve
attempts to cause insubordination, disloyalty in others, mutiny or
refusal of militery duty (60 U.S.C. 333 18 U.S.Ce 9)o There was no
such intent here. -

In my view these honest official statements disclosing the -
true sentiments of accused, made only because accused was asked by his
~military superior to make them, were not qf a nature to bring dis-
credit upon the military service and were not to the prejudice of
good. order and military discipline within the meaning of Article of
~ War 96. .In my opinion the record of trial is legally insufficient
to support the’ findings of guilty and the:sentence.

: 8. Inclosed are two forms of action prepared for your sipgnatures
" Draft "A" will accomplish vacation of the findings end sentente in
accordunce with my views, and Draft "B" will accomplish confirmation
of the sentence in accordance with the views of the majority of the
Board of Review.

ldyron C. Crmr.
Major General,
The Judge Advocate General,

3 Incls
Inel 1 - Record of %rial
Incl 2 - Draft "A"
Iricl 3= Draft "B"

(Findings of guilty and sentence vacated, by order of the Secmta‘ry
of War, 24 May 1943)
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UNIT ED STATES SAN FRANCISCO PORT OF EMBARKATION.
| Trial by G.C.l. convened at Carr'p Stone-
man, Callfornla, October 17, 1942, Dis-
honorable discharge and confinement for
twenty (20) years. ~Penitentiary.

o
Private CHARLIE ALLEN
- (35431282), Code No. -

8866-A, Camp Stoneman,
California.

. N

REVIEW BY THE BOARD OF REVIEW
HOOVER, COPP and ANDREWS, Judge Advocates.

o 1. The Board .of Review has exa.rmned the record of tnal in. the
case of the soldier named above,

2+ The accused was tried upon the following Charge and Spgcificétio_n:
CHARGE: Violation of the 93rd Article of War.

Speciflcation: In that Private Charlie Allen, Code Nos 8866-A Camp
Stoneman, California, did, on Harbor Road near Pittsburg, Calif-
ornia, on or about October 10, 1942, with intent to commit a
felony, viz, rape, .commit.an assault upon Miss Alice MacDonald,
by willfully and feloniously striking the said Alice hacDonald in
the face and body with his fists and choking her with his hands.

He pleaded not guilty to and was found guilty of the Charge and Specification.
No evidence of previocus convictions-was introduced. He was sentenced to be
diShonorably discharged the service, to forfeit all pay and allowances duve .
or to become due, and to be confined at hard labor for 20 years. 'The review-
ing authority approved the sentence, d esignated the United States Penitentiary,
.McNeil Islend, Washington, as the place of confinement and. forwarded the
record for action under Article of War 502.

: 3. The evidence shows that shortly after 11 p.m., .October 10, 1942,
kiss Alice Louise MacDonald, a white woman, & teacher n an intermediate
school of Pittsburg, California, while driving from Camp Stoneman, Calif-
ornia, to her nearby home in Pittsburg, stalled her automobile on a newly
graded and muddy road near the camp (R. 3, 4;Ex. N). Duvring the evening
she had been serving as a USO hostess and Just prior to stalling her car
had driven an enlisted man acquaintance to the entrance to Camp Stoneman,
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She was 33 years of ‘age, was ‘about five feet five and 2 half inches tall,
and weighed about 115 pounds (R. 3, 4). Leing unable to extricate her
stalled car, she started to walk from the scene, proceeding along an
unlighted street near the camp referred to as Harbor Road (R. 4, 5). This
street was about one and one-half miles from the birracks occupied hy
.accused (H. 48) who was a member of Company A, £20th Engineer Battalion,
Aviation, Code &56o-A (R. 45). The day Fad been rainy but at 1l pe.m.

the sky was clear with small ~lende (R, 23).

As she walked along da* or Road iiss liacDonald passed a colored -
soldier whom she identified at the trlal as accused (R. 13). She noted that
he was about her height, that he was wearing a cap and glasses, and that
he had a mustache (R. 5, 13, 15). She xept on walking as fast as she could
(R. 5), but accused suddenly apocared at her side. He said nothing but
"lurched for" and seized her about the waist., She struck him on his arm
with her umbrella (R. 6) whereupon accused knocked her down. She got up,
ran and screaned as loudly as she could (R. 6). Accused seized her "by
the back®, inocked her down again and dragged her to a spot near a barbed
vire fence (R 6). iiss lacDonald testified:.

I wes rolling on the ground and grappling with him as fast as 1
could, and yelling for help. I was petrified. % # % I said, .'}Mister,
please let me 80, please let me go,' and he did let me go, and I
said 'I'1l give you money if you let me go,' and I opened my purse.
He had struck me in the eyes before this, especially in this one

" (indicating left eye). He had given me, while grappling on the ground,
two very. severe blows. At that time I bit his finger, very severely. .
e were grappling on the ground and I struggled and screamed for help
and shouted and said 'Flease let me go, please Iister, let me go.
I'll give you noney if you let me go.! And he released me for a
moment. when I got up he was breathing very heav1ly. T opened my
purse and I took out a bus schedule. I said, 'Here iister, please,'
And he saw it was a bus ‘schedule., .I then took out ry bank book,
and he said 'Your bank book won't do me any good.' Then I tried to
get aviay &5iin. He rmocked my purss flylng, everything came out of
my purse in the scramble, lost onhahe grovnd, even my purse."

witness Uestified that she continued to scream and to ask accused to desist,
but that:

"he got me by the back and dragged me backwards into the gress and I
bumped my head against the ground. .Then I was ready to faint., He
had his hand under my dress and jerked my garter belt and it broke.
Then when he had me down at this time he said, 'Fow about a little
cock?', and he passed his hand over me, and I screamed louder still,
and I didn't know what to do, and I was screeming so loud that he1bok
me by the throat and soueezed and squeezed me by the throat. In fact,
I was just being strangled to death." (R.6)

v
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At this ﬁoin% a military policeman who had heard the woman's calls came

to the scene (R. 7, 19). liss iiacDonald exclaimed' #God only sent you,

You saved my life" (Ii. "26) and said that a colored man had ‘attacked her

and had "gone over the fence" (R. 19). . Her face was bloody, her hair.

was hanging down over her face (R. 26), and her stockings were down over
her kneés (R. 26). She was taken to a hospital and examined by physicians,

‘who found her eyes.swollen and discolored and her lower -lip swollen. A

- lower front tooth was loosened, and her throat and a considerable area
zbelow th§ neck line" bore abrasions and were reddened.  Her jaw was bruised
R. 16-18)... o : ‘ '

liss macDonald identified in court certain articles of clothing
as having been worn by her at the time of the assault. Included among
-them were her broken garter belt and her panties and stockings (R.A9,.10).
The panties were described as "now dirty formerly perfectly clean®, and
" the stockings as "very, very dirty and torn" and as formerly new (R. 11).
Articles including her hat, umbrella and gloves and the contents of her
handbng were later found strewn over a considerable area in the vicinity
of the assault (R. 10, 11, 20). Near the scene, at a place where the
grass was trampled, a "regulation overseas cap", size 6 7/8, bearing the
number "1252", was ifound (R. 20). Accused!'s serial number was 35431282
(R. 45, 55) and numcrous articles of his clothing were later found ta be
marked with the number 1262 (R, 31, 32). There were two other soldiers
~at Camp Stoneman whose serial numbers ended with the digits 1282, but these
soldiers were vwhite (R. 31). Another cap shown to have been issued to
accused was size 6 7/8 (R. 31). Near a trampled spot at the scene there
was also found & spectacle frame with the left lens broken and detached
(R. 22, 37, 38), which belonged to accused (R. 38-40, 56; kxe V). There
" were footprints near the barbed wire fence (R. 23) and leading towards an
entrance to the canp (R. 23, 24). 4An officer of the military police
testified that he compared the footprihts (R. 64) with shoes taken from
accused (R. 33) and that the prints and shoes "fit perfectly" (R. 64).
The shoes had nmud upon the soles and heels (R. 33).

Accused habitually wore glasses. In the course of the evening
of October 10U he was seen wearing a cap (R. 49) and his glasses (R. 47, 49,
62). He was in barracks at about 9:00 or 9:30 p.m., October 10, and was in
his bunk at 4 or 4:3V0 a.m., October 11 (R. 50). His bunk was apparently
occupied at about 12:30 a.m., October 11 (R. 51). Upon being placed. in
arrest on October 11 he disclaimed any knowledge of the assault (R. 32). He
had several scratches on his hands and "punctures" (R. 42) or "sharp, abrupt
cuts" (R. 36) in the palms of his hands (R. 42). There were abrasions
resembling teeth marks on his left shoulder (R. 37). There were what appeared .
to be blood stains on a sleeve of the shirt he was wearing (R 34). In his
effects were a pair of trousers with mud stains and several "three-cornered

rips" (R. 33).

L. Accused testified that between 9 peme. and 12 p.m. on October 10 he
was in his barracks (B. 54). Sometimeé before 9:00 p.m., while running through

-3 -
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a heavy rain, he fell into some mud,.soiling his trousers and injuring
his shoulder and knece (R. 54, 59). He went to bed about 10 p.m. and
remained there (R. 56). He last wore his "garrison overseas cap! on
October 4, and last wore his glasges about October 7 or 8 (R. 54). He
wore his glasses only occasionally (R. 58). ‘He wore a khaki cap. on
October 10, He kept his garrison overseas cap on a shelf in barracks.
when not wearing his glasses, he kept them also on the shelf. He’injured
his hand on some barbed wire about -a week before October 10. . His trousers
were snagged at "Fort Leonard viood" (R. 55). He was unable to account for
the blood on his uniform (R. 59). He never saw lMiss ilacDonald prior to
the trial (. 35). ‘ '

An officer testified for the prosecution, in rebuttal, that a
fishow-down" inspection had been held at Carp Stoneman prior to October 10
(R.60), at which accused had been present (R. 62), and that had the tears
in accused's trousers been observed the trousers would have been taken up -
for salvage (R. 60).

5. The evidence is undisputecd that at the place and time and in the
manner alleged a colored enlisted man assaulted liiss Alice liacDonald, the
woman described in the Specification. In view of the nature of the violence
vsed and the remark by accused uttcéred in the course of the assault, the -
court was amply justified in finding that the assault was committed with
intent to rape, that is, with intent to have carnal knowledge of the woman
by force and without her consent. Accused denied that he was. the assailants
The identification by the victin, however, was positive and the circum-
stances ccnnected with the discovery at the scene of. the assault of articles

‘ of accused's property and connected with his physical injuries, as well as
- the other circumstances in evidence, fully support her identification.

‘ 6. The charge sheet shows that accused is about 23 years of age, and

" that he was inducted into the military service on lay 22, 1942. A report

. of investigation accompanying the Charges shows that before his induction

- accused was convicted by a civil court of housebreaking and sentenced to
confinement in a penitentiary. He was also convicted by a civil court of
driving a motor vehicle without an operator's license, and sentenced to con-
finement.,

‘Yo The court was legally constituted. uo errors injuriously affecting
the substantial rights of accused were committed during the trial. The Board .
of Review is of the opinion that the record of trial is legally sufficient to
support the findings and sentence. Confinement in a penitentiary is authorized
by Article of Var 42 for the offense of assault with intent to rape, recogmized
"as an offense of acivil nature and so punishable by pemtentiary confinement for
more than one year by section 455, Title 18, United States Code.
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- N SOUTHERN' LAND FRONTIER SECTCR
UNITED STATES WESTERN DEFENSE CQSMAND
'Trial by G.C.M., convened at
Camp Lockett, Californie,
December 2, 1942, and January
18, 1943. Dishonorable dis<
charge and confinement for
life. Disciplinary Barracks.

Ve

Private CHARLES BRADFORD
(36014588), H eadquarters
Troop, 1lOth Cavalry.

N Qo N St Nt "t s

HOIDING by the BOARD (F REVIEW
HILL, LYON and SARGENT, Judge Advocates

l..  The record of trial in the case of the soldier named above
has been examined by the Board of Review.

2. The acoused was tried upon the follow.i.ng Cha.rge and Speci-
fication;

CHARGE;  Violation of the 92nd Article of War.

 Specification: In that Private Charles Bradford, Head-
- quarters Troop, 10th Cavalry, did, at Calexico,
talifornia, on or about October 31, 1942, forcibly
and feloniously, against her will, have carnal
knowledge of Mrse. Lillian Poulter.

He pleaded not gﬁilty to the Charge and Specification. He was found

of the Specification, "Guilty, except the words 'have carnal knowledge',

- substituting therefor the words 'attempt to have carnal knowledge';
of the exoepted words Not Guilty; of the substituted words, Guilty™.
Of the Charge "Not Guilty, but guilty of a violation of the 96th
Article of Var".

(61)
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He was sentenced to be dishonorably discharged the service,
to forfeit all pay and allowances due or to become -due, and to be con-
fined at hard labor "for the .rest of his natural life"™. The review-
ing suthority approved the sentence, designated the Mited Stetes
Disciplinary Barracks' at Fort leavemworth, Kensas, as the place of :
confinement, and forwarded the record of trial for action under Article

- of Wer 50@.- :

3. The evidence for the prosecution shows that Private First
Class George Pogue, Troop F, 10th Cavelry, Camp Lockett, California,
and the accused were in the city of Calexico, California, on the night
of October 31, 1942. Pogue drenk some whiskey that night and saw the
acoused drinking, but neither he nor the accused was drubk. The ac-
cused was not staggering or telking out of his head, end sppeared to
be sober at all times. During the evening Pogue end ‘accused went to
Tommie Martin's house on the outskirts_ of Calexico, eand on their _return,
welking up. Impsrial Avenue, they saw a "white lady"™ walking down “the
street, going towards the outskirts of town. The-socused said to
Pogue "Let'é cut across the street here®. Pogue and accused then
crossed the street and followed her. The accused was walking in front
and when accused "x # * got right in eabout five or ten feet to her he
broke out with a run and caught her around the head and carried her -
behind the sign". Pogue told accused he should not do that, but ac-
cused said nothing. YWhen he saw a car approaching Pogue stepped into
8 dark spot until it passed, and then left. He saw the accused about
45 minutes later at the beer tavern. accused seemed to be sober and -

- -said nothing about the incident (R. 8-11, 14,15, 19) '

~ .Private First Class Robert Numn, Troop F, 10th Cavalry, :
Camp Lockett, sew accused and Private Pogue in Calexico, California,
on the night of October 31, 1942. He was with them until around
10 o'clock, at which time accused and Pogue left together. Nunn
sew them agein around 12 o'clock. Pogue returned first and the
acoused about 45 minutes later. There was nothing unusual about
the condition of the accused. He appeared as sober then as he did
. at the trial (R. 8-11). - ' ‘ A

Between 9:30 and 10 o'clock on the night of October 31,
1942, Mrs. Lillian Poulter of Celexico, California, was viciously end
violently assaulted by a soldier. Immediately before the assault Mrs.
Poulter saw two soldiers cross over to her side of the street end ob-
served that they were following her. She saw no one in the street
but the two soldiers (R. 28, 35). o

In desoribing the place and the charaoter of the tttaok,
Wrs. Poulter testifled - :
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-

"% % x when I got up between Temple Court and Sth
Street by ‘the billboard, I saw a shadow around behind me,
kind of jumping and I tried to’ duck but with that he got
me around the throat with his arm and put. his other hand
in behind me and I don't know if he carried me over there
or if I walked there or if he drug me but anyway, we got
over behind the billbosrd and I caught hold of ons of -
these uprights and I tried to get away from him but --
to scream but I don't remember whether I did or not and
he pulled my hand loose from this upright and we fell,
kind of stumbled back to the billboard or hit the bill-
board and when we done that, he kind of put his foot
behind me and tripped me and we fell down on the ground
end he ripped my pants off == not off me but ripped them
loose between my legs and tore them and then he kept say-
ing he was going to kill me and I kept fighting to get
away. - I could not do much because he had me down and
then he took his arm from around my throat and put his
hand on my throat and when he done that is the time he
attempted to rape me. » * x" (R, 28~25).

The assailant (later identified as the accused (R. 31))
struck Mrs. Poulter in the face several times and told her to “open
up". The penis of accused did not penetrate or touch her genital
orgen, but she felt it touching her leg. Shs struggled desperately
to free herself - and failing to do so ~ seid to accused, "* % x I
have a boy in the Service and I hope he never does that to anybody's
mother * % »*", Thereupon, the accused took Mrs. Poulter by the hand,
lifted her fram the ground and said, ™* * * You're an old lady * * *.
I sm going to kill you and going to take you down to the police station
* x *x", She asked accused to'weit until she could find her glasses.
Then she saw an automobile approaching, " jerked away from accused and
ran into the street. The car failed to stop, but accused ran towards
the avenue, and the witness ran two and one-half blocks to her home.
Upon arriving home she informed her aunt of what had occurred. The
police were notified and she was put to bed. As a result of the at-
tack, the witness was under the comstant care of a physician and
surgeon for several days. Iler facial injuries were serious, required
two operations, and on the date of the trial, December 2, 1942, she
was undergoing treatment. Iirs. Poulter testified that she did not
see the face of her assailant, but that she remembered his voice.
When she attended the investigation she identified the accused; "Just
" by his voice, the way his voice sounded. I don't think I could ever
forget it. I think as long as I live I w111 be able to recognize
hin" (R. 29-34, 38-40).
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Officers Beauer and lMcCall of the police Department of the
city of Calexico went to the home of Mrs. Lillian Poulter about 11
pem., October 31, 1942. Mrs. Poulter wes in bed - ®in very bad shape".
In consequence of what was told them, the officers immediately insti-
tuted a search for her assailant. Later that night they went to 9th
Street and Imperial Avenue, the place of the attack as described by
Mrse. Poulter, and found at the south end of the billboard a pair of
glasses and a cap, which were identified that night by Mrs. Poulter
as her property. Describing the place where the attack occurred,
officer Bauer seid that it was near the end of a blind street -
rather dark. The signboard was sbout 20 feet high, 30 feet to 40
feet long, and was located approximately & feet from the sidewalk
(R. 20-23, 26; Ex. A).

4. For the defense the accused testified that he was a member
of Headquarters Troop, 10th Cavalry, stationed at Camp lockett,
California. On October 31, 1942, he, Corporal Owsley, Private First
Class George Pogue, and another soldier nemed Humphrey were in a
truck transporting supplies from. Camp Lockett to Camp Seeley. On
the way to Camp Seeley they met & civilian at the Trading Post,
from whom they bought a pint of whiskey. The civilian gave accused
some dope - "one reefer". They stopped at Cemecron's Corners and got
another pint of "hundred proof" whiskey, and stopped again at Jachumba
where they got a quart of whiskey. Arriving at Cemp Seeley they drank
some beer. Accused and Private Pogue were given passes and went from
Camp Seeley Yo El Centro, where they purchased another quart of whiskey.
Accused remembered nothing from this last purchase of whiskey in El
Centro until he awskened next morning at Camp Seeley (R. 47-49).

On cross=-exauinati-n, accused stated that he did not know
how much he drank on October 31, 1942. That there were six in the
party. Then drinking alcone he can drink a pint or two pints without
losing control of his senses. He stated -

Miell, sir, I have never lost comtrol of my senses,
never before in my life and I have been using whiskey ‘
and smoking that stuff for a long time and I never before
have been out of my head and get drunk and when I gets
drunk I go dowvm like that., then I went to Calexico, some-
one carried me there. I never went alone" (R. 50).

Accused stated that they left Cemp Lockett about 2 o*clock
end arrived at Camp Seeley, about 62 miles awey, around 4 or 4;15
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otclock. He smoked a part. of "the reefer” on the way to Camp Seeley,
and the rest of it that night at Camp Seeley. On cross-examinatidn -
he said he finlshed smokiig "the reg¢fer" on the way from Cemp Seeley
to El Centro, taking it out of his breeches' pocket (R. 52, 61).

He was accustomed to smoking "reefers", but never smoked -
more then one a dey. One would put him out of his head. He remembered
assisting the mess sergeant in serving supper at Camp Seeley for about
16 soldiers, including 8 military policemen. He remembered leaving
Camp Seeley for El Centro, a distance of about 8 miles, between 6:30
and 7 o'clock. He remembered getting a quart of Five Crown whiskey at
El Centro, which was paild for by Private Pogue, but he had no recollection
of going to Celexico. Drinking whiskey end smoking Merijuana had never
before caused acocused to lose his memory (R. 51-57, 60, 66).

Se¢ The evidence shows that at the place and time alleged, Mrs.
Iillian Poulter was the victim of a viclent and brutal assault; that
her assallant threw one arm around her neck, the other one around her -
walst, dragged her behind a signboard, tripped and forced her to the
ground, tore the crotch out of. her pants, exposed his penis which she
felt against her leg, and told her to "open up". There can be no
doudbt that his assault was perpetrated with the intention of having
unlawful carnal knowledge of Mrs. Poulter by force and without her
consent. It is equally clear that the attack was made by the accused.-
His identity is established by the testimony of Mrs. Poulter and of
Private First Class George Pogue. Indeed the accused did not ca’cegorically
deny guilt. He testified that he drank an excessive quantity of whiskey
and smoked one “reefer"™ on the afternoon and evening of the attack, and
as a result had.no recollection of occurrences bstween his arrival in
El Centro and his awakening the next morning at Camp Seeley. In ad-
dition to the gensral rule of .law that voluntary drunkenness, whether
caused by liquer or drugs, is not an excuse for orime, the cowrt was
fully warranted in rejecting this testimony because of the statements
of Privates First Class George Pogue and Robert Nunn, who testified
that they were with the accused shortly before and shortly after the
attack, and that the accused appeared to be sober (R. 911, 14, 19).

6« The accused was tried for rape, in violation of the 92nd
Article of War. By exceptions and substitutions the court found that
acoused did foreoibly and feloniously, against her will, "attempt to
have carnal knowledge®™ of Mrs. Lillian Poulter, in violation of the
96th Article of War. The approved sentence was dishonorable dis-

. charge, total forfeitures, and confinement at hard labor for life at
the United States Disciplinary Barracks, Fort leavemworth, Kansas.
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The lanual for CJourts=Mertial states -

"An ettempt to commit a crime is an act done with
the iptent to commit thet particular crime, end forming
part of a series of acts which will apparently, if not

_interrupted by circumstances independent of the doer's
will, result in its actual commission. (Clark.)" (par.
152¢, M.C.M., 1928).

It having been shown by the evidence that the accused
forcibly end feloniously assaulted Mrs. Poulter with the intent to
repe, under circumstances which necessarily involved an attempt to
have carnal knowledge of her, it follows that the evidence is legally
sufficient to support the finding of guilty of an attempt to rape, in
violation of the 96th Article of War.

7. There is no maximum limit of punishment stated in the
Executive Order for the offense of an attempt to commit repe (par.
104c, M.C.M., 1928). The maximum penalty, nowever, for the most
closely related offense - assault with intent to commit rape - is
dishonorable discharge, total forfeitures, and confinement at hard
labor for 20 yeers.

8. The court was legally constituted and had jurisdiction of
the person and offense. No errors injuriously effecting the sub-
stantial rights of the accused were committed during the trial. The
Board of Review holds the record of trial legally sufficient to sup=-
port the findings of guilty, and legally sufficient to support only
so much of the sentence as involves dishonorable discharge, total
forfeitures, axd confinement at hard labor for 20 years.

A;LNZfD ~- /~4<r<4/_%,;r~ , Judge 4Advocate.

'
P e Ct'é S~ , Judge Advocate.
) /4 <

'SZZJF:::;;e Advocate.
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SpJGH
CH 229156 1st Ind.
War Department, J.A«G.O., MAR 13 1943 . 1 the Commanding Gemeral,

Southern Land Frontier Sector, Western Defense Command, Camp Lockett,
California.

l. In the case of Private Charles Bradford (36014588), Headquarters
Troop, lOth Cavalry, attention is invited to the foregoing holding by the
Board of Review, which holding is hereby approved. I concur in the hold-
ing by the Board of Review, and for the reasons therein stated recommend
that only so .much of the sentence be approved as involves dishonorable
discharge,. forfeiture of all pay and allowances due or to become duse,
and confinement at hard labar for twenty years. Upon reduction of the
term of confinement to twenty years you will have euthority to.order the
execution of the sentence.

2. Then copies of the published order in this case are forwarded
to this office they should be accompanied by the foregoing holding and
this indorsement. For convenience of reference and to facilitate at-
taching copies of the published order to the record in this case,
please place the file mmber of the record in brackets at the end of
the published order as fo y

(oM 229156).

£, c. McNeil,
adier Genersl, U. S. Army,
g The Judge Advocate General,
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WAX UMPANIMEND
Services of Supply
In the 0ffice of The Judge Advocate General
Washington, D. C.

CM 229158 11 Jan 1943

UNITES STATES WESTERN DEFENSE COMMAND
v.
: Presidio of San Francisco,
Second Lieutenant DAVID B,
GOLD (0-1000020), Adjutant.
General's Department,
Machine Records Unit,

two (2) years.

CHARGE I: "Violation of the 96th Article of War."

Specification 1.-"In that Second Lieutenant David B. Gold,
Machine Records Unit, Headquarters, Western Defense Command
and Fourth Amy, did, at San Francisco, California, on or about
July 25, 1942, having access to a certain secret document relat-
ing to the national defense, to wit: an official code, contain-
ing code words designating certain geographical locations mater-
ial in the movement of troops and supplies, willfully and unlaw-
fully communicate the same to one Emita Sosa, a civilian not
entitled to receive such infommation, by stating to the said
Emita Sosa, in substance, that # i » was designated by the code
word * 3 #, the said information being a material part of said
secret document,.™

Specification 2.-"In that Second Lieutenant David B. Gold,
Machine Records Unit, Headquarters, Western Defense Command and
Fourth Army, did, at San Francisco, California, on or about
September 15, 1942, having access to a certain secret document
relating to the national defense, to wit: an official code con-
taining code words designating certain geographical locations
material in the movement of troops and supplies, willfully and
unlawfully communicate the same to one Jacquelyn Sinclair, a
civilian not.entitled to receive such information, by stating
to the said Jacquelyn Sinclair, in substance, that % % % was
designated by the code word # # %, the said information being
a material part of said secret document.®

Specification 3.-"In that Second Lieutenant David B. Gold,
Machine Records Unit, Headquarters, Western Defense Command and
Fourth Army, did, at San Francisco, California, on or about
June 30, 1942, wrongfully and unlawfully reproduce a material
part of a secret document, containing code words designating
certain geographical locations material in the movement of
troops and supplies, without marking said reproduction !'SECRET'.®

Specification 4.-"In that Second Lieutenant David B. Gold,
Machine Records Unit, Headquarters, Western Defense Command and
Fourth Army, did, at San Francisco, California, wrongfully and

Trial by G. C. M., convened at

California, December 10, 1942.
Dismissal and confinement for

(69)
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unlawfully, carry upon his person during the period between
June, 1942, and November 12, 1942, a paper upon which was re-
corded secret information, to wit: a list of code words desig-
nating certain geographical locations materlal in the movement
of troops and supplies, in words and figures as follows:

%* »* * * 3 B

Specification 5.-"In that Second Lieutenant David B. Gold,
Machine Records Unit, Headquarters, Western Defense Command and
Fourth Army, did, at San Francisco, California, on or about Sep-
tember 6, 1942, wrongfully and unlawfully, discuss with and reveal
to one Mildred June Arana, a civilian not authorized to receive
such information, in substance, that one Lieutenant # % #, Alr
Corps, did embark for # # % on the 'U.5.S. # % %', on or about
September 3, 1942.7

Specification 6.-"In that Second Lieutenant David B. Gold,
Machine Records Unit, Headquarters, Western Defense Com_mnd and
Fourth Army, having knawledge that a material part of a secret
document containing code words designating certain geographical
locations material in the movement of troops and supplies had
been, on or about July 25, 1942, communicated to one Emita Sosa,
a civilian not authorized to receive such information, did, then
and thereafter, at San Francisco, California, wrongfully and un-
lawfully fail and neglect to report to the custodian of such .
secret document the fact that a material part of said document
had been subjected to compromise."

Specification 7.-"In that Second Lieutenant De.vid B. Gold,
Machine Records Unit, Headquarters, Western Defense Command and
Fourth Army, having knowledge that a material part of a secret
document, containing code words designating certain geographical
locations material in the movement of troops and supplies had
been, on or about September 15, 1942, communicated to one Jac-
quelyn Sinclair, a civilian not authorized to receive such infoi-
mation, did, then and thereafter, at San Francisco, California,
wrongfully and unlawfully fail and neglect to report to the
custodian of such secret document the fact that a material part
of said document had been subjected to compromise.n

CHARGE II: "Vioclation of the 95th Article of War."

Specification 1.-"In that Second Lieutenant David B. Gold,
Machine Records Unit, Headquarters, Western Defense Command and
Fourth Army, did, at the Presidio of San Franeisco, Califormia,
on or about November 20, 1942, in his testimony before Lieutenant
Colonel Francis B. Linehan Inspector Generalts Department, an
officer conducting an official investigation, testify under oath
in relation to an alleged compromise of a secret document in
which the word * % % was designated as the code word for * i i,
in substance, as follows;

(Question) Have you at any time communicated to
any person not entitled to thé in-<
formation the word # % # and con-

- verting it into * # x?
(Answer) No, Sir.
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which testimony was false and untrue and known by him to be
false and untrue in that he, the sald Second Lieutenant Gold,
well knew that he had informed Emita Sosa and Jacquelyn Sin-
clair, each then being a civilian not authorized to receive
said information, in substance, that the word # # % was the
official code designation for # # %."

Specification 2.-"In that Second Lieutenant David B. Gold,
Machine Records Unit, Headquarters, Western Defense Command
and Fourth Army, did, at the Presidio of San Francisco, Cali-
fornia, on or about November 28, 1942, in his testimony before
Lieutenant Colonel Francis B. Linehan, Inspector General's
Department, an officer conducting an official investigation,
state under oath, that he, the said Second Lieutenant Gold,
did not, on or about September 30, 1942, while acting as officer
courier for the Machine Records Unit, ask to see the List of
Code Designators for the purpose of converting the code words
% # %, % % % and % # %, the said code names appearing on a
gecret War Department radiogram, No., # % %, to their respective

" geographical locations, or words to the same effect, which
statement was false and untrue and known by him to be false
and untrue, in that, the said Second Lieutenant Gold, well
knew that he had, on or about September 30, 1942, while acting
as officer courier for. said Machine Records Unit, ask Warrant
Officer (JG) Harrell R. Coffer, chief clerk of the Classified
Records Section, Headquarters, Western Defense Command and
Fourth Army, to see the List of Code Designators for the pur-
pose of converting the code words * % %, # # %, and * * %, to
their respective geographical locations."

Specification 3.-"In that Second Lieutenant David B. Gold,

- Machine Records Unit, Headquarters, Western Defense Command
and Fourth Armmy, did, at the Presidio of San Francisco, Cali-
fornia, on or about November 28, 1942, in his testimony before
Lieutenant Colonel Francls B. Linehan, Inspector General's
Department, an officer conducting an official investigation,
state under oath, that he, the said Second Lieutenant Gold,

did not, at the Classified Records Section, Headquarters,

Western Defense Command and Fourth Army, on or about September
30, 1942, see the classified Key List of Code Designators for

Western North America, Pacific and East India Areas, or words
to the same effect, which statement was false and untrue and
known by him to be false and untrue, in that, the said Second
Lieutenant Gold, well knew that he did, at the Classified Re-
cords Section, Aeaf.iquart.ers, Western Defense Command and Fourth

Army, on or about September 30, 1542, see the Classified Key
List of Code Designators for Western North America, Pacific and
East India Areas."

(Opinion of the Board of Review is SECRET)

(Sentence confirmed. G.C.M.O. M, w.D. 18 Mar 1943)
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In the Office of The Judge Advocate General
‘ Washington, D. C.

SPJGN .
Cli 229162 JAN 777 1943

UNITED STATES 95TH INFANTRY DIVISION

Ve Trial by G.C.ll., convened at
: Fort Sam Houston, Texas, Dec~
Second Iieutenant RODERICK ) ember 11, 1942. Dismissal.
L. McNATT (0-462464), Cavalry,

G5th Reconnaissance Troope.

N S N Nt

OPINION of the BOARD OF REVIEW
CRESSON, SNAPP and LIPSCOLB, Judge Advocates.

l. The record of trial in the case of the officer named above
has been examined by the Board of Review and the Board submits this,
its opinion, to The Judge Advocate General.

2. The accused was tried upon the following Charges and Speci-
fications:

CHARGE I: Violation of the 96th Article of War.

Specification 1: In that Second Lisutenant Roderick
L. licNatt, 95th Reconnaissance Troop, did, at
Camp Swift, Texas, on or about November 26, 1942,
take and wrongfully use a 1942 Oldsmobile Sedan,
Motor number L461401, 1942 Michigan license,

" number }N1176, the property of Captain Owen S.
Hendren, Medical Corps, without the consent of
the owner. ‘

Specification 2: In that Second Lieutenant Roderick ,
L. licNatt, 95th Reconnaissance Troop, did, near Camp
Swift, Texas, on or about November 27, 1942, vio-
late the speed laws of the State of Texas by driving
‘at an excessive rate of speed, to wit: sixty miles
per hour.

(HARGE II: Violation of the 95th Article of Ware.

Specification: In that Second Lieutenant Roderick
: L. McNatt, 95th Reconnaissance Troop, did, at
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Camp Swift, Texas, on.or about November 27,
1942, with intent to deceive Lieutenant Colonel
H. E. Thlenfeld, Inspector General's Depart-
ment, 95th In.fantry Division, officially state-
to the said officer, that an automobile which
he had taken for his own use was mistaken by
him for another automobile which he had permis-
sion to use, which statement was known by the
said Second Iieutenant Roderick L. iicNatt to be
untrue.

The accused pleaded guilty to and was found gullty of all Charges and
Specifications. 'He was sentenced to be dismissed the service. The
reviewing authority approved the sentence and forwarded the record of
trial for action under Article of War 48.

3. The evidence for the prosecution shows that on November 26,
1942, the accused took possession of a 1942 Oldsmobile Sedan, the
property of Captain Owen S. Hendren, which was parked with a key in
it near the officers! mess at Camp Swift, Texas. Although the ac-
cused had no permission to use this automobile, he drove it to Austin,
Texas. On the way to Austin, the accused invited Private Charles M.
Cotter and three other soldiers whom he saw on the highway to ride
with him. On the following day, at approximately 2 a.m. the accused,
accompanied by the same soldiers, left Austin and returned to Camp
Swift. Both on the way to Austin and on the return trip at night to
Camp Swift, the accused drove the car at a speed in excess of 60 miles
per hour (R. 6-9).

When the accused entered the main gate at Camp Swift he was
stopped by the military police who informed him that the car was stolen.
Private Cotter then asked the accused if the car was not his and he
replied with the statement, "they say it aint" (R. 9).

Thereafter on the same day the accused, after having been
warned of his rights, made a sworn statement before ILieutenant Colonel
Thlenfeld in which he stated that he had been given permission to drive
the car by an officer whom he did not know by name. Later, however,
when confronted by that officer, the accused admitted that he had not
had permission to use that officer’s car or any other car, and that
he had taken the car which he had withoul the consent of anyone (R. 11-25)

Subsequently the accused, after again having been warned
. of his rights, made another sworn statement before Major Alfred W.
Pierce in which he admitted that his first statement to Ileutenant
Colonel Ihlenfeld was not true. The accused, in his statement to
Major Plerce, asserted that he gave Lieutenant Colonel Thlenfeld an
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incorrect statement because he had given that type of statement to the

sergeant at the gate upon his return to camp, and he knew that Iieutenant
Colonel Ihlenfeld would have that statement (R.. 26-29).

4o The accused testified that he was 19 years of age and was com~
missioned a second lieutenant in the Army upon graduation from the New
Mexico Mfilitary Institute. On November 26, the accused desired to go
to Austin because he wished to get married to a girl who lived there.
When he could not find. someone to take him to Austin the accused pro-
ceaded to.take a 1942 Oldsmobile which was parked near the Medical
Battalion Club and drove it to Austine On the following day he drove
this car back to Camp Swift. On both the trip to and from Austin the
accused drove the car at an excessive rate of speeds When the accused
returned to Camp Swift and was stopped at the main gate he told the
sergeant there that the car he was driving belonged to a lisutenant in
the medical battalion.

The accused admitted that his first statement to lieutenant
Colonel Ihlenfeld "“was a falsehood®. The accused explained his false
statenent by saying,

% I was afraid to say anything else. I
had made the statement to the Sgt. at the Main
Gate and I knew Col. Ihlenfeld would have it
and I was afraid to say anything else" (R.365.

The accused testified further that he had had one or two of the Articles
of @War read to him but that he was not "acquainted" with the Manual for
Courts-Martial (R. 31-38).

5. Specification 1, Charge I, alleges that the accused, on November
26, 1942, wrongfully took an automobile, the property of Captain Owen
S. Hendren, without his consent. Both the plea of guilty by the accused
as well as the evidence presented by the prosecution and by the defense
fully sustain the findings of guilty of the offense alleged.

Specification 2, Charge I, alleges that the accused did vio-~
late the speed laws of the State of Texas on November 27, 1942, by
driving at an %excessivc rate of speed, to wit: sixty miles per hour”.
The evidence presented both by the prosecution and by the accused,
shows that the accused, on the date alleged, drove an automobile in
excess of 60 miles per hour upon the public highways of the State of
Texas. In view of these facts and the State Law of Texas restricting
the speed of automobiles to 55 miles per hour at nighttime (the accused
returned to Camp Swift from Austin during the might), it is clear that
the accused violated the speed laws of the State of Texas (Art. 827
a,sec. 8, Vernon's Annotated Penal Code of the State of Texas). It
necessarily follows that the court's findings of guilty under this
Specification are sustained by the proof and that the offense is a
clear violation of the 96th Article of War.

-3 -
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“The Specification of Charge II alleges that the accused,
with intent to deceive Lieutenant Colonel H. E. Ihlenfeld, officially
stated to him that an automobile which he had taken for his own use
was mistaken by him for another automobile which he had permission to
use, which statement was.known by the accused to be untrue. The plea
of guilty as well as the uncontradicted evidence sustains the finding
of guilty under this Specification. Furthermere, the making of a false
official statement has repeatedly been held to involve such conduct as
seriously compromises the character and standing of an officer and

entleman and to constitute a violation of the 95th Article of War
CM 217538, Kelly; CM 224049, Burnham; par. 151, ke.C.M., 1928).

6. The accused is 19 years of age. The records of the Office
of The Adjutant General show that he was appointed second lieutenant,
‘Cavalry, Recserve, while a student at the ReQsT.Ce, New Mexico Iilitary
Institute, June 2, 1942; ordered to active duty June 3, 1942, and
assigned to duty at the Cavalry Replacement Training Center.

7. The court was legally constituted. No errors injuriously
affecting the substantial rights of the accused. were committed during
the trial. In the opinion of the Board of Heview the record of trial
is legally sufficient to support the findings of guilty and the
sentence and to warrant confirmation of the sentence. A sentence of
dismissal is authorized upon conviction of a violation of the 96th
Article of Viar and is mandatory upon conviction of the 95th Article of
War.

/%M%W Judge Advocate.
%B’V‘l amtg . gmoaldg. Judge Advocate.

%%/ gm, Judge Advocate.
/
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+ 1lst Ind.
War Department, J.A.G.0., JAN 13 (943 - To ths Secretary of War.

: 1. Herewith transmitted for the action of the President are the
record of trial and the opinion of the Board of Review in the case of
Second Lieutenant Roderick L. McNatt (0-462464), Cavalry.

2. ‘I concur in the opinion of the Board of Review that the record
of trial is legally sufficient to support thé findings of guilty and
the sentence, and legally sufficient to warrant confirmation thereof.
Although the conduct of the accused in driving an automobile at an
excessive rate of speed is a relatively minor offense, his conduct in
taking an automobile without thse consent of the owner, and in making a
false, .official statement concerning his right to use the car, are
serious offenses involving moral turpitude and show the accused to be
unfit for the responsibility of an officer. I recommend, therefors, that
the sentence of dismissal be confirmed and ordered executed.

3+ Inclosed herewith-are the draft of a letter for your signa-
ture, transmitting the record to the President for his action, and a
form of Executive action designed to carry into effect the foregoing

recomendation.
JUAT"A Q - M
Myron Ce. Cramer,
Ma jor General,
The Judge Advocate Generale.
3 Incls

Incl 1 - Record of trial

Incl 2 - Draft 1ltr. for
sige Sec. of Tar

Incl 3 - Form of Executive
action

(Sentence confirmed but in view of the youth of the officer and the
fact that he corrected his false statement the following morning,
execution thereof suspended. G.C.M.0. 51, 22 Mar 1943)
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Trial by G. C, M., convened at

Fart Knox, Kentucky, November

16 and 17, 1942, Dishonorable

discharge and confinement for

thirteen (13) years. Discip-

linary Barracks,.

Ve

Private PAUL C., MULOCK
(36318150), 28th Obser-
vation Squadron.

REVIEW by the BOARD CF REVIEW
HOOVER COPP and ANDREWS, Judge Advocates,

1., The Board of Review has examined the record of trial in the
case of the soldier named above,

2. Accused was tried upon the following Charges and. Specifi-
~cations; -

CHARGE I: Violation of the 58th Article of War,

Specification 1; 1In that Private Paul C. Mulock,
28th Observation Squadron, Godman Field, Ft.
Knox, Kentucky (then attached to Headquarters
and Headquarters Squadron, 73rd Cbservation
Group, Godman Field, Ft. Knox, Kentucky), did,
at Godman Field, Ft. Knox, Kentucky, on or about
July 16, 1942, deSert the service of the United
States and did remain absent in desertion until
he was apprehended at Rockford, Illinois, on or
about September 3, 1942.

Specification 2; In that Private Paul C. Mulock,

+ 28th Observation Squadron, Godmen Field, Ft.
Knox, Kentucky, did, en route from Camp Grant,
Illinois, to Fart Knox, Kentueky, on or about
September 8, 1942, desert the service of the
United States and did remain absent in desertion
until he was apprehended at Aurora, Illinois, on
or about October 9, 1942,

CHARCE II: Violation of the 96th Article of Wer.
Specification 1; In that Private Paul C. Mulock,



(80)

28th Cbservation Squadron, Godman Field, Ft.

Knox, Kentucky, did at Rockford, Illinois, on

or about September 3, 191.2, impersonate a com—
missioned officer by wearing 2nd Lieutenant bars,
silver wings over his shirt pocket, U.S. insignia
on his right collar, wings on his left collar, and
Warrant Officers insignia on his service cap, such
conduct being to the prejudlce of good order and
military discipline,

Specification 2: In that Private Paul C, Mulock,
28th Observation Squadron, Godman Field, Ft, Knox,
Kentucky,. having received a lawful order from
Major W. E. Donaldson, Adjutant, Headquarters
Camp Grant, Illinois, to report to the Commanding
Officer, Godman Field, Ft. Knox, Kentucky, the -
seid Major W. E. Donaldson being in the execution
of his office, did, at Camp Grant, Illinois, on or
about September 8, 1942, fail to obey the same,

He pleaded not guilty to Charge I and its Specifications and to Specifi~.
cation 1, Charge II, and gullty to Charge II and Specification 2 there-
under. He was found guilty of the Charges and Specifications. Evidence
of one previous conviction by sumary courtemartial for absence without
leave in violation of Article of Wer 61, was introduced, . 'He was sentenced
to dishonorable discharge, forfeiture of all pay and allowances due or to
become due and confinement at hard labor for thirteen years, The review-
ing authority approved the sentence, designated the United States Discip-
linary Barracks, Fort leavenworth, Kansas, as the pla.ce of confinement and
forwarded the record for action under Article of War 503,

: . 3. The evidence shows that on July 16, 1942, at Godman Field, Fart
EKnox, Kentucky, accused, a member of the 28th Ooservation Squa.dron, Air

Corps, attached to the 73rd Observation Group, absented himself without

leave (R. 7, 8; Exse A, B), On July 17 he returned to the 73rd Obser-

vation Group and asked for help in securing same travel allowances and

was sent to a chaplain (Ex, D)., The chaplain secured a small amount of

- money for him froam the Army Emergency Relief (R. 22)s Accused again dis-—

appeared (Ex. D) and remained absent until apprehended by a member of the .

military police on September 3, 1942, while sitting with his wife in a

stalled automobile on a street of Rockford, Illinois (R. 12, 13).
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the time of his apprehension he was wearing a pair of khaki slacks,

khaki colored shirt and field jacket, He had small silver wings over

his breast pocket, "U.S." insignia and a small pair of wings with pro-
peller on his collar, warrant officer's insignia on his service cap and
gold bars on his shoulders (R. 13, 14). (Specification 1, Charge I; Speci-
fication 1, Charge II).

Accused was confined at Camp Grant, Illinois (R. 14). On September
7, 1942, he received orders issued by Headqua.rters Camp Grant directing
him to proceed without delay to Fart Knox, Kentucky, and to report upon
arrival to the commanding officer (Exs. G, H). Accused did not comply
with these orders (Ex, C) but absented himself without leave and re-
mained absent until apprehended by the civil police at Aurora, Illinois,
on October 9, 1942, When apprehended he gave his name as Kenneth Mulberry.
He was wearing civilian clothes. (Re~16) (Specification 2, Charge I; Speci-
fication 2, Charge II).

In the course of the investigation of the charges, after his "rights®
had been explained to him ®in full® and without having been subJjected to
force or coercion (R. 9), accused mede a statement which was reduced to
- writing and signed by him (R. 11). Without objection that it was not
voluntarily made, the statement was received in evidence (R, 10)es In'it
accused denied any intent to desert and stated that his twhole idea was
to get my wife settled financially +6=¢ and then to return®., He stated
he lmpersonated an officer but could give no reason for doing so, He
failed to obey the arder given him at Camp Grant. He had two children
by a wife whom he had divorced. He also stated:

#The chronological chain of events in my case begins
on July 15, 1942, I was pald on the 15th and left for
lexington, Kentucky, with Four other soldiers to go swim—
ming and have a big time. On the evening of the 16th,:I
brought the men back that were with me, and then I'want
to Louisville to see my wife, My wife is twenty-two years
old, four months pregnant, and at that time was living on

- Brook Street in Louisville, Kentucky. I was and am the
sole means of her support. On the night of July 17, 1942,
I had the doctor for my wife, and he said the best thing
for her would be complete relaxation, since she was in a
run~down condition, On the morning of July 18, 1942, I
came back to Headquarters of the 73rd Observation Group
of Godman Field in order to collect some travel money
that was due me, I came back for two reasons; one was
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to raise money for my wife, The second was to turn my-
self.in to the 73rd, However, the lst Sergeant, after
telling me that I.was AWOL and that I should report to
the Group Commander, ordered me to go on XP until such
time as the Group Commander was available, I reported
to the Mess Sergeant and then went to work trying to
get this money that was due me, I finally managed to
get a little money from the Enlisted Mens! Relief, and
-then I went back to Louisville and my wife,

MSunday my wife-and I left for Dixon. We arrived
at Dixon and stayed with friends of my wife, Later I left
Dixon and went to Rockfort, Illinois, During the time I
was traveling I was in uniform, I wore it in order to
prevent the authorities from stopping me and asking me

- for my registration card, I also wore it because it was
improper to get out of uniform, I was arrested at Rock—

- ford, I11linois, September 3, 1942, at'the Kishwaukee .
Street Auto Wreckers by an M.P, Sergeant. At that time,
I was wearing the various insignia of an officer, as I
have admitted abovet,

In regard. to kis .;ubsequent actions he stated;

: !

o M I was confined at the Guard House at Camp Grant
Illinois, for sbout three days and then put on a train to
come back here., I have already explained that I got off
that train at Aurora, I1linois, She was staying with'
friends and did not have any money, My car was at Rock-
ford with my wife, At Aurora I got a job with an indi-
vidual whom I do not care to name, I made between {65
and $70 a week. I held this job for about three weeks,

I was keeping my wife in an apartment and wearing part
of my uniform while at work, but not all, At the end of
- three weeks, a policeman came up and asked me where Ken
Mulberry was es I was walking out of a door. I had been
going under the name of ¥en Mulberry and at that partic-
ular time was wearing civilian clothes., I told the police~
, -man my real identity, since I had known him for sixteen
years, and they then took me to the city jaile In due
course I was returned by the M, P, 's to Fart Knx, I
went under an assumed name because too many people in
Aurora knew I was in the a.rmy I.had lived in Aurora
for sixteen years. ‘
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'#] wish to state that the steps I took to avoid -
arrest were taken because I intended to turn myself
in eventually ardknew that it would go bad with me. if

- I were returned irrvoluntanl,v rather than volurrtarily"

Hle further stated that he had had a slight concussion of the brain after
finishing high school, (Ex. F)

. Mrs,. Bettie Jane Mulock, wife of accused testified for the defense
that she was married on January 17, 1942, She accampanied accused to
Chanute Field, Illinois, where she was employed for two or three months
while he was on duty at that field., (R. 25) Upon his transfer to Fort
Knox, she came with him and worked in the post cafeteria (R. 26, 43).

She became 111 and about July, 1942, she and accused (R. 27) went to
Louisville, Kentucky, and then to "Dixon" where her parents were living

(R. 26). ler parents! financial affairs were unsettled at that time,

and accused provided her with the necessities of life (R. 27). While
absent accused was employed (R. 30). He told witness that he would re-
turn to the Army (R. 30, 31) whenever her parents should became able to -
take care of her (R. 313 He did not return because witness was unable.

to work (Re 30).  Mrs, Mulock's testimony concerning her employment at
Fort Xnox was corroborated by another defense witness. A chaplain testi—
fied for the defense that about July 18 he secured the financial aid. {about"
$10) for accused upon the latter's statement that his wife was ill (R. 22).

. Accused testified in substantial accord with his statement to the in-
vestigating officer, - About July 15, 1942, he recelived pay in the sum of
$53.20 (Re 32, 40). In explanation of his absence he testified:

"one reason was I got tired doing K.P. work and all

. of that stuff and another rezson was my wife, she was
in Louisville 21l of the time and she would sit around
there and do nothing and lay in bed and feel miserable,
so I Just decided to leave here and go there and take
her home and come back to the army then and sse if I

- could make out an allotment somehow so she could get
the money so she would have financial help, so I could
come here and go about my business in the army and let
civilian life go for the time being®™ (R. 45).

Prior to absenting himself he had used his car, which he had owned about a
year and for which he had paid {65 (R. 38), for his personasl pleasure

(Re 32) and to taxi soldiers between Godmen Field and Louisville (R. 32,
38, 40, 42), He wore the uniform of an officer (R. 36) "more so as
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camouflage" (R, 26) "as far as the military police were concern.d in
Rockford, Illinois" (Re 41). During his absence. his wife's parents -
traveled fram place to place (R. 37). He testified:

tAs far as the army was concerned I wanted to
came back to the army but I didn't see how I could
possibly come back and leave my wife there to starve .
to death or live on the mercy of somebody else" (R, 38).

Accused had attended high school for four years and a business college *
for two years, In civil life he was a #flyer" (R. 43). While in the
service he made no allotment for his wife because she was living with
him (R. 40).

4+ The evidence establishes without dispute that, as alleged in
Specification 1, Charge I, accused zbsented himself without leave at
Godman IMeld on July 16, 1942, and remained absent until apprehended
at Rockford, Illinois, on September 3, 1942, When apprehended he was
impersonating an officer by wearing an officer's insignia, as alleged
in Specification 1, Charge II. As alleged in Specification 2, Charge
II, he was ordered to proceed from Camp Grant, Illinois, to his proper
station at Fort Knox, but failed to do so and again, on September 8,
1942, as alleged in Specification 2, Charge I, absented himself without
leave en route and.remained absent until apprehended at Aurora, Illinois,
on October 9, 1942, When apprehended the second. time he was dressed in
civilian clothes and gave a fictitious name, He was employed during his
absences, Accused contended that he did not intend to desert but intend-
ed to remain absent only until he could make provision for his wife, There
was, however, ample basis in the evidence for an inference by the court that
during each period of his absence he did not intend toreturn to his place
of duty or to the service.

5. The charge sheet shows that accused is 24 years of age. He enlist~
ed February 13, 1942, He previously served zbout two years ard seven months
as a member of the National Guard.

6. The court was legally constituted. No errors injuriously affecting
the substantial rights of accused were committed during the trial, The Board
of Review is cof the opinion that the record of trial 1s legally sufficient to
support the findings and sentence,

/ W , Judge Advocate,

s Judge Advocate,

W M , Judge Advocate,
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' 14TH ARMORED DIVISION
UNITED STATES
Trial by G. C. M., convened at
Camp Chaffee, Arkansas, December
9, 1942, TDismissal.

Ve

Second Lieutenant WILLIAM
M. GRIFFIN (0-1104184),
Corps of Engineers,

Nas? M s S et st

QPINION of the BCARD OF REVIEW
COPP, HILL and ANDREWS, Judge Advocates.

l. The record of trial in the case of the officer named above has
been examined by the Board of Review and the Board submits this, its
opinion, to The Judge Advocate General,

2+ Accused was tried upon the following Charge and Specifications:
CHARGE: Violation of the 95th Article of War,

Specification 13 In that Second Lieutenant William
M. Griffin, 125th Armored Engineer Battalion, was,
at Camp Chaffee, Arkansas, on or about November
22, 1942, drunk and disorderly in camp.

Specification 2; In that Second Lieutenant William ' /
M. Griffin, 125th Amored Engineer Battalion, did,
at Camp Chaffee, Arkansas, on or about November 22,
1942, assault Technician Fourth Grade Conrad C.
Iber, 154th Armored Signal Company, a sentinel in
ths execution of his duty, with a pocket knife,.

He pleaded not guilty to the Specifications and not guilty to the Charge
"but guilty of a violation of the 96th Article of War® (R. 5). The court

- announced that it construed the plea to the Charge “as a contradictory
plea® (R, 6) and proceeded with the trial as if accused had pleaded not
guilty to the Charge and Specifications. He was found guilty of the Charge
and Specifications, No evidence of previous convictions was introduced.
He was sentenced to be dismissed the service, The reviewing authority ap-
rroved the sentence and forwarded the record for action under Article of
War 48,
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3. The evidence shows that on November 22, 1942, accused was a
member of the 125th Armored Engineer Battalion, stationed at Camp
Chaffee, Arkansas (R. 29). At about 1:55 a.me on this date Technician
4th Grade Conrad C. Iber, 154th Armored Signal Company, who was march-
ing post ‘as a sentinel in his company area, saw accused apmroaching
him, Iber was unarmed except for a small wooden club (R. 9)s When ac-
cused had reached a point about 12 feet distant Iber ordered him to
halt (R. 7, 8) but he did not obey and "walked into" Iber (R. 8). Ac=-

cused asked, "!'By what authority do you halt me?!'" and Iber replied,
- 1T halt you by my authority as a guard in this company a.rea."' (R. 8)
Iber testified;

“accused called me a number of names, including a
tgun-shy bastard'!, and in general he attempted to
bemean me, and he made such gtatements as lI
shouldntt even be allowed to talk to him?,
statements of that sortt.

Iber also testified that at one time accused said, "tfuck you'®, (R, 8)
Iber recognized accused as a commissioned officer and resumed walking his
post (Re 8). Accused remarked that he was going to walk guard with Iber
and followed the sentinel "for some distance"™ (R. 8), then turned and went
toward an unused mess hall (Re. 8, 9). Iber testifieds

nHe mounted the stairs, and the first tried the knob
and 1t didn*t open, so.he tried pulling violently on
the door, and it didn't open, and he hammered a few
times, and kicked a few times, and at that time I

went back toward the mess hall and told him to stop
it or I was going to call the Sergeant of the Guardt,

Accused came down the steps of the mess hall toward the sentinel and told
him to call the sergeant of the guard. (R. 9) Iber did not do so and ac-
cused drew a knife from his pocket, opened the knife (R. 10), waved the
knife about (R. 15), got behind Iber and told him to "march over and re=
port him to the Sergeant of the Guard"® (R. 10). The knife had a blade
about three inches in length (Ex. 3). Accused told Iber he would ®slit®
his coat. Iber testified that he saw the knife flash and ®"naturally
assumed I might be slit a little myself". (R. 10) He complied with ac-
cused!s instructions and walked directly (R. 13) ahead of him for same

30 paces (R. 10, 11, 14). Iber then took a quick step ahead and to the
side, seized accused's arm and told accused to put the knife away. Accused
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complied. The sentinel then walked in-the direction of the arderly room, -
followed by accused. Upon reaching the orderly room accused forbade the -
sentinel to call the sergeant of the guard and drew his knife again. -
Iber seized accused's arm, prevented him from opening the knife, removed
his glasses and threw him down, Iber threatened to break accused'!'s arm

if he did not release the knife, but accused did not release it and Iber
called the sergeant of the guard. (R. 11)

In response to the call, the sergea.nt of the guard, Technical Sergeant
John M, Englend, 154th Signal Company, came to the scene and after telling
accused to give up the knife took it fram him by force (R. 12, 16). Ac-
cused arose &and put on an enlisted mants cap belonging to England. He
kept the cap on his head for 20 to 30 minutes. (R. 18, 21) While stand=-
ing about and “mumbling® he removed his bars fram his shoulders, threw
them on the ground (R. 18, 21) and said to Iber and England, "'I am no
better than you aret® (R, 18). At about the same time he called the men
sons of bitches® and "gun-shy bastards" and used other profane epithets
(Re 17). Accused was taken into the arderly room shortly after 2 a.m.,
and kept there until about 4 a.m. (R. 18). While there he "mumbled"
words “such as "'Hello ment" and "t'What d'ya say, men'® (R, 21). His
speech was disconnected (R. 18) and incoherent (R. 21; Ex. 2).

Iber and England each testified that he detected the odor of alcchol
on the breath of accused (R. 10, 18) and that he believed accused was
drunk (R. 12, 18). Iber testified that accused's speech was “uncertain®
but that he did not stagger (R. 10). England testified that accused's
speech was ®irrational; very thick® (R. 17). Second Lieutenants Robert
A. Crockett and John R. Perrin, Signal Corps, each testified that he saw
accused while in the orderly room and observed that his speech was some-
" what incoherent. Both believed he was drunk. (R. 21, 22; Ex, 2) Second
Lieutenant Marvin E. Parsons, Infantry, who saw accused in the arderly
room, testified that his “speech was thick" and that witness believed he
was drunk (R. 23).

Upon investigation of the charges, after he had been told that he
could remain silent and that whatever he said might be used against him
(R 26), accused stated:

"On November 21, 1942, I had returned from a
two-day bivouac. I started drinking in my room at
‘2330 P,M. on that afternoon, I drank approximately
all of two-fifths of rum from that time until 9:00 .
P.M. Lieutenant Thomas lcGurrin and I had dates in
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Barling at 9:30, but when we stopped there we

" were nob able to locate them. We wont on to Fort
Smith by bus, Iieutenant McGurrin called the girls
with vhon we had dates, and I decided that I did
not want my date, so I left him at the phone and
went to the Goldman Hotel. I went to the room of
Lieutenant DeWitt and started to drink. This was
gbout 10:45 P M, or a little later., I stayed in
his room drinking for quite a while. I do not re-~
member leaving the hotel, but he tells me I left
about 1:15 A.M, I do not remember coming to camp
or anything else after being in the hotel room un-
til I remember being in an arderly room some place.
It turned out to be the orderly room of the 154th
Signal Company. After that I.began to get sober,
and remember going to my quarters and going to
bed" (Ex. 4)

lajor John R. Jannarone, 125th Armored Engineer Battalion, executive
officer of the battalion, testified that he considered accused above
average in efficiency and that he was "generally regarded as being fa
ball of firet if I may say so", He was dependable and secured excellent
results when ®given a job to do%. Witness deemed him “of considerable
value to the service" when exercising supervision over enlisted men-in
the field., Witness expressed the opinion that accused should be retained
in the service notwithstanding "the current difficulty®. (R. 28) MNajor
" Dean E. Swift, 125th Armored Engineer Battalion, accused's battalion cam—
mander, testified that accused was above average in efficiency, with en—~
ergy, initiative and ability - "®hen he is in the field he can bs given
a job and be depended upon to carry it out" (R. 29). Witness believed
accused had "distinct value to the service, as an officer" and recom—
mended that he be retained" (E. 30).

e

Accused declined to testify or make an unsworn statement.

4. The evidence clearly shows that accused was drunk at the place
and time alleged. He had the odor of liquor on his breath, His speech
and behavior were abnormal., Officers and enlisted men who observed him
believed he was drunk., He stated that he had been drinking heavily and
did not recall what occurred. While so drunk he walked into a sentinel,
drew and presented a pocket knife under such circumstances that his acts
amounted to an assault upon the sentinel, and threatened to cut the



sentinel's coat, He addressed argumentative, vulgar, demeaning and in=-
timidating remarks to the sentinel and vulgar and demeaning remarks to
other enlisted men, tried improperly to enter a public building and
with a drawn knife compelled the sentinel to walk before him, His be-
havior was such that members of the guard had to overpower him and take
the knife from his hand., Accused's drunkenness was gross and his in-
decorum and lawlessness were conspicuous and of a disgraceful nature,
His conduct was unbecaming an officer and a gentleman within the mean-
ing of Article of War 95,

5. Viar Department records show that accused is 32 years of age,
He attended college for four years., He enlisted in the Army on January
4, 1942, attended officers' candidate school at Fort Belvoir, Virginia,
and was commissioned a second lieutenant, Army of the United States, on
September 30, 1942.

(89)

6. The court was legally constituted. No errors injuriously affect-
ing the substantial rights of accused were committed during the trial, The
Board of Review is of the opinion that the record of trial is legally suf-

ficient to support the findings and sentence and to warrant confirmation
thereof, Dismissal is mandatory upon conviction of violation of Article
of War 95,

é é k ( ?Y( , Judge Advocate,

, Judge Advocate,

W: Judge Advocate,
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1st Ind.

War Department, J.A.G.O., - To the Secretary of War.

FEB 17 1943

1., Herewith transmitted for the action of the President are the
record of trial and the opinion of the Board of Review in the case of
Second . Lieutenant William M. Griffin (0-1104184) s Corps of Engineers.

2 I concur in the opinion of the Board of Review that the record
Jf trial is legally sufficient to support the findings and sentence and
to warrant confirmation thereof. Accused entered his camp late at night
in a drunken condition, addressed vulgar, demeaning and intimidating re-
merks to a sentinel, attempted improperly to enter a public building,
drew a heavy pocketknife and by an offer of violence therewith assault-
ed (but did not strike or cut) the sentinel, He so conducted himself
that it was necessary for enlisted men to overpower and disarm him,
He was sentenced to dismissal, There was testimony to the effect that
accused had previously performed his duties in a very creditable man-
ner, The sentence is appropriate but in view of the probability that
accused is capable of further valuable service I belleve the sentence
need not be executed at this time, I recommend that the sentence be
confirmed but suspended during the pleasure of the President.

3. Inclosed are a draft of a letter for yowr signature transmite-
ting the record to the President for his action and a form of Executive
action designed to carry into effect the recommendation hereinabove made,
should such action meet with ap

y 7 Eéﬁen M

igadier General, U. Se Army,
Acting The Judge Advocate General,

3 Incls.
Incl.l-Record of trial.
Incl.,2-Draft of let., for
Sig‘ SeCQ of War.
Incl.3=Form of action.'

(Sentence confimed tut execution suspended. G.C.M.0. 31, 10 Mar 1943)
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Trial by G.C.M., convened at
Vencouver Barracks, Washington,
November 16, 1942. Dismissal
- and confinement for two (2)
years. Disociplinary Barracks,

Yo

Second ﬁeutena.nt GEORGE E.
SMITH (0-304220), Infantry.

OPINION of the BOARD OF REVIEW .
HILL, LYON and SARGENT, Judge Advocates

1. The Board of Review hai exemined the record.of trial in the
case of the officer nemed ‘ebove a.nd suhnits thia. its opini.on to The
Judge Advocate General. : .

"2« The aocused m.a tried upon tho following Charges and sPeoi.-.
fics.tionsz . :

. CEARGE I Vi_oiatioh of fhe_ 6lst Artiole of Far.

- Specification:; In that 2nd Lieutenant George E. Smith,
Infantry-Reserve,’ did; "without proper leave, ab-
sent himself from his proper station at Barnes -
General Hospital, Vanocouver, Wuhington. from
about May 1, 1942 to a.bout Angust 4, 11942.

CHA.RGE II: Viol&tion of the 95th Artiels of 'ﬂ’a.r.

Specification 13 In that 2nd neutena.nt Georgo E.. ,
Smith, Infantry-Reserve, did, at Vancouver
. Barracks, Washington, on or about April 28, 1942,
B . with intent to defraud, wrongfully end. unlawfully
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make and utter to 'Ehe Postk Exchange, Vancouver
Barracks, Washington, a certain check, in words
"and figures as follows, to wit,

 96-338 Pendleton Branch 96~338
The First National Bank of Portland
Pendleton. Oregon 4/29 1942 No.112

PAY TO THE

GRDER GF Post Exchange ' $25.00
Twenty-five and no/100 ==--e--mcmmcmccccamcccan- Dollars

George E. Smith
2nd Lte. Ord Dept.- U.0.D. Hermiston,QOre.

and by means thereof, did fraudulently obtain from .
the Post Exchange, Vahcouver Berracks, Washington,
Twenty Five Dollars ($25.00) in cash, he the said
George E. Smith, then well krowing that he -did not
have and not intending that he should have suffi-
ciént funds in the Pendleton Branch, The First.
National Bank of Portland, for the payment of ssid
check e ‘

Specification 2; In that 2nd Lt. George E. Smith,
Infantry~Reserve, did, at Fort Lewis, Washington,
on or sbout July 7, 1942, with intent to defraud,
wrongfully and unlawfully make and utter to the
-Post Exchange, Fort Lewis, Weshington, a certain
check, in words and figures as follows, to wit:

Pendleton, QOre -

Seattle, Washington 7/7 1942

First Net'l Bank of Portlend Seatele
(Insert nsme of Bank)

Pendleton, Qre.. Branch
(If drawn on a branch insert name of branch)
PAY TO Cash Or Order $10.00
Ten and no/100 ==--=--memcomec oo Dollars
Lt. ard Depot
Hermiston, Qre Geo. E. Smith

(Said check being a counter check)

and by means thereof, did fraudulently obtain from
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L]

the Post Exchange, Fort Lewis, Washington, Ten
Dollars ($10.00), in cash, he the said 2nd Lieu-
tenant George B Smith, then well knowing that
he did not have and not intending that he should
have sufficient funds in the Pendleton Branch of
the First National Bank of Portland for the pay-
ment of said check. ’

Specification 33 In that 2nd Lieutenant George E.
8mith, Infantry-Reserve, did, at Fort lewis, .
Weshington, on or about July 10, 1942, with in-
tent to defraud, wrongfully and unlawfully make
and utter to the Post Exchange, Fort lewis,
Washington, a certain check, in words and figures
as follows, to wit:

Pendleton, Ore
Seattloy-Washingbon 7/10 1942
FIRST MATIONAL BANK CF PCRILAND Seattsile
(Insert name of Bank)
Pendleton Branch
(If drawn on a branch insert name of branch)

PAYTO - . (Cash Or Order $2455
Two 8nd 55/100 =--=-~=m====c=mmmmomommmaaenanne Dollars

Lt., Ords Depot,

Hermiston, Ore (Seid check being a counter check) GeosE.Smith
and by means thereof, did fraudulently obtain from
‘the Post Exchange, Fort Lewis, Washington, merchandise
to the value. of Two Dollars end Fifty-five cents
(32.55), he the said 2nd Lieutenant George E. Smith,
then well knowing that he did not have and not in-
tending that he should have sufficient funds in the
Pendleton Branch of the First National Bank of
Portland for the payment.of said check. :

Specification 4: In that 2nd Lieutenant George E.
Smith, Infantry-Reserve, did, at Fort Worden,
¥ashington, on or about July 7, 1942, with in-
tent to defraud, wrongfully and unlawfully make
and utter to the Post Exchange, Fort Worden,
Washington, & certaln check, in words and figures
a8 follows, to wit:
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Pendleton, Cre
Beabsley-washingsen 7/7 1942

FIRST NATIOHAL BANK COF PORTLAND Beabble
(Insert name of Bank) '
Pendleton, Ore Branch
(If drawn on a branch insert name of branch)
PAY TO Cash Or Order $25.00
Twenty-Five and no/100 ==--~---- cmmrememcm—— e ———— Dollars

Lt., Umatilla Ord Depot
Hermiston, Ore (Said check being a counter check)Geo.E.Smith

and by means thereof, did fraudulently obtain from
the Post Exchange, Fort Worden, Washington, Iwenty-
five Dollars ($25.00), in cash, he the said 2nd
lieutenant George E. Smith, then well knowing that
he did not have- and not intending that he should
have sufficient funds in the Pendleton'Branch of
the First National Bank of Portland for the pay-
ment of said check.

Specification 5: In that 2nd Lieutenant Gsorge E.
Smith, Infantry-Reserve, did, at Fort Worden,
Viashington, on or about July 11, 1942, with in-
tent to defraud, wrongfully and unlawfully make
and utter to the Post Exchange, Fort Worden,

“Washington, & certain check, in words and figures
as follows, to wits

Pendleton, Orse
Beabbie;-Washingben 7/11 1942
FIRST HATIONAL BANK OF PORTLAND Seatiile
(Insert name of bank)
Pendleton Branch
(If drewn on a branch insert name of branch)

PAY TO Cash Or Order $25.00
Twenty-five and no/100 =-—=-=---cemecemcmmmocmaa - Dollars

Lt., Ord. Depot
Hermiston, Ore (Said check being a counter check) GeoeE.Smith

end by means thereof, did fraudulently obtein from
the Post Exchange, Fort Worden, Washington, Iwenty-
five dollars (325.00), in cash, he the said 2nd
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Lieutenant George E. Smith, then well knowing
that he dld not have and not intending that he
should have sufficient funds in the Pendleton
Branch of the First Mational Bank of Portland
for the payment of said check. '

Specification 63 In that 2nd Lieutenant George E.
Smith, Infantry-Reserve, did, at Fort Lewis,
Weashington, om or about July 10, 1942, with in-
tent to defraud, wrongfully and unlawfully make
and utter to the Fort Lewis Branch, National
Bank of Washington, a certain check, in words
end figures as follows,to wit:

Pendleton, Ore
Seabbles-Fashingben 7/10 1942

FIRST NATIONAL BANK OF PORTLAND B8eatbie

Pendleton Branch
(If drawn on & branch insert name of branch)

PAY TO Cash Or Order $10.00
Ten and 1no/100 ==-=eeececeecemmccecccaaamaaa- Dollars

Lt., Ord. Depot
Hermiston, Cre Geo. E. Smith
(Said check being & counter check)

Spedification 7; In that 2nd Lieutenant George E.
Smith, Infentry-Reserve, did, at Fort lewis,
Washington, on or about July 13, 1942, with in-
tent to defraud, wrongfully snd unlawfully meke
and utter to the Fort lewis Brench, National
Bank of Washington, a certain check, in words
and figures as follows, to wit:

(95
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-Pendleton Oregon
Washingben 7/13 1942
FIRST NAT'L BANK OF PORTLAND Pendleton, QOre

(Fill in name of Bank) (city) Branch
PAY TO Cash Or Bearer $15400
Fifteen and no/100 ==-==m=mececmomomnmae B Dollars
“Lte Ord. Depol

Eermiston, Ore (Said check being a counter check)GeosE.Smith

and by means thereof, did fraudulently obtain from
the Fort Lewis Branch, National Bank of Washington,
Fifteeh Dollars ($15.00), in cash, he the said 2nd
Lieutenant George E. Smith, then woll knowing. that
he did not have and not intending that he should
have sufficient funds in the Pondleton Branch of
the First National Bank of Portland for the payment
of said check.

He pleaded not guilty to and was found guilty of all Charges and Speci-
ficetions. He was sentenced to be dismissed the service and to be con-
fined at hard labor for two years. The reviewing authority approved
the sentence, designated the United States Disciplinary Barracks, Fort
lsavenworth, Kansas, as the place of confinement, and forwarded the
record of trial for action under the 48th Article of War.

3. The evidence for the prosecution is substantially as follows:

ae . Charge I: The accused, a patient at the Barnes General
Hospital, Vancouver, Weshington, absented himself without leave at
8:15 e.me on lizy 1, 1942. He was apprehended at the Center Hotel,
Salem, Oregon, August 4, 1942 (R. 11-16; Ex. 1).

be Charge IIs The accused, on April 10, 1942, opened a
new account in the Pendleton Branch of the First National Bank of
Portland by e deposit of 3100, eand executed a signature card in the.
presence of James Campbell, new account teller. The balance in the
account was $16.05 on spril 26, was reduced to §11.05 on April 30, to
an overdraft of 3.95 on May 1, and so remained until the deposit of
$192.17 on May 5, 1942. That deposit was the only deposit made by ac-
cused after the deposit of $100 which opened the account. The account
agein became overdrawn on June 4, 1942, in the emount of $1.93, and
the overdraft increased to 312.39 oa June 12, 1942, TVhen no action
was taken upon notification sent to accused by mail to the address on
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his signature card, Umatilla Ordnance Depot, Hermiston, Oregon, the
account was balanced by a deposit of that amount by the bank, and
the account closed on Juns 18, 1942, and remained closed (R. 18=-22;
Ex. 2, 3).

The checks described in Specifications'l to 7 were, with the
consent of the defense, received in evidence as Exhibits 4 to 10,
respectively (R. 24-25). v

On Rpril 29, 1942, the check for $25 (Ex. 4; Spec. 1), was
cashed by the Vancouver Berraclks Exchange. The check was returned by
the bank unpaid. The sxchange has not been reimbursed for the amount
of that check (R..30-31).

In July 1842, the check for $10 (Ex. 5; Spec. 2), was cashed
in the main store of the Fort Lewis Exchange, and the check for $2.25
- (BEx. 63 Spec. 3), was received in payment for merchandise in the cloth-
ing store. Both checks were returned unpaid by the bank -~ Exhibit §
on July 17, sud Exhibit 6 on July 22. The exchange has not been re-
imbursed for the amount of those checks (R. 31-34).

The Fort Worden Exchange cashed for accused two checks in the
amount of $25 each, on July 7, 1942, and on July 11, 1942, respectively
(Ex. 7; Specs 4; Bx. 8; Spec. 5). The first check (Ex. 7, Spec. 4), was
signed by accused in the presence of the assistant cashier of the ex-
change. Both checks were réturned by the bank with the notation ™iccount
Closed"™. The exchange has not been reimbursed for the amount of the
checks (R. 34-37; Exs. 7, 8).

" The Fort Lewis Branch, National Bank of Washington, cashed the
check for $10. (Ex. 9; Spece 6), on July 10, 1942, and the check for
815 (Ex. 10; Spec. 7), on July 13, 1942. Both checks were returned
marked ®iccount Closed™. The bank has not been reimbursed for the
. emount of these checks (R. 35-38; Exs. 11, 12).

8tenley MacDonald, Superintendent of the Multnomah County
Bureau of Criminal Identification at Portland, QOregon, was qualified
as a handwriting expert, and testified that the signature on the
bank signature card of accused (Ex. 2), and the signature upon each
of the seven checks (Exs. 4-10,incl.; Specs.1-7), were in the hand-
writing of the seme person. He testified further that there was no
tremor in any of the signatures shown on these exhibits (R. 23-29).

4. In opening the case of the defease, counsel stated that it
was intended
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"x * % to establish, not that the accused is en insans
man, but it shall be our attempt to establish that he is
. constitutionally psychopathic, subject at times to de-
pression, which, 4in turn, has led to excessive use of
. alcohol, which in twrn renders the man incepable of
rea.lizing the consequences of what he has done or said"
(R. 39).

Upon offer of the defense, there was received in evidence
a "true copy™ of the proceedings of a board of officere known as the .
Neuropsychiatric Board, convened et Barnes General Hospital, Vanoouver,
Weshington, in the case of the accused. The report of the board stated
in part: o ‘

‘®l. FINDINGS: ‘
a. Diagnosis, Constitutional psychopathie
state, inadequate pereonality.
'y *
¢. That this officer has not been at any ti.me
psychotic, either at the time of the examina-
tion or at the time of commission of the
alleged offenses.
"2. RECOMMENDATIONS:
a. That this officer be returned to the custody
of the military authorities to stand trial
for his alleged offenses™ (R. 40; Ex. 13)

The accused testified that he was called from Government em-
ployment on construction work on a TNT project in Chattanooga, Tennsssee),
to active duty on Maroch 17, 1942, ordered to Charlotte, North Ca.rolina,
for final type physical examination, and thence, if qualified, to
Aberdeen Proving Ground, Maryland. Reochecks of blood pressure and .
urinalysis were made for four or five sucoessive days during his examina-
tion. He was told to go on to Aberdeen, and believed that he passed
the examination. About e week later ‘he was sent to the Umatilla
Ordnance Depot at Hermiston, Qregon, where, after about two weeks, his
commanding officer told him he was physically disqualified, and that his
resignation would be accepted on that basis. This was a distinect shock,
as he thought he had passed and had made plens to bring his family to
Hermiston, The fact that his commanding officer thought it would be
useless ta appeal was very discouraging, but as he wanted to stay in
the Army as a career he decided to appeal. In about two weeks he was
ordered to Barnes Gensral Hospital, Vancouver, for examination. - During
the interval he was greatly depressed because he did not know just what
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the future held. He drank exceéssively at Hermiston for a week or so
before he arrived at the hospital on April 29th. A preliminary examina-
tion when he entered the hospital showed that his blood pressure was
high and he was instructed to be present for examination the following
morning. His request for permission to spend the night in Portland
was granted. He was further depressed by the statement that his blood
pressure was still high, and got something to drink. He left the
hospical on May 1, went to Portleand, where he stayed from two to four
wesoks, to Seattle, Spokane, Tacoma, eand arrived in Salem a few days
befare he was apprehended on August 4, 1942. He kept drinking and
staying under the influence of alcohol, contimied drinking until ap-
prehended, and did not realize at all what he was doing. He had been
drinking to excess since 1933, when he was disappointed and discouraged
"in what happened after he got out of school™., He was not drunk all
the time during the period following 1933, but he sterted drinking
after disappointments in that period. When something happened which
went ageinst his wishes, it would give him a feeling of depression and
he would resort to drinking. When he left the hospital he intended to
return, but his depression and the liquor caused him not to realize

the consequences of what he was doing. He was under the influence of
liquor every day. There was no time during the three months period

of absence that he did not drink excessively. @He did not reecall writing
to his family during the peried, although he ordinsrily would do so
daily (R. 41-50, 56, 59).

the acoused opened an account with the First National Bank
of Portlend, Pendleton Branch, about the middle of April, with a
deposit of $100, and ordered his pay check sent there for oredit to
hie account. He had no knowledge of the balance to his credit during
his absence, used only counter checks, kept no other record of his
account, and had no recollection of drawing any checks during that
period. The signature on each of the checks was his own. He never
received a letter from the bank notifying him that he had insufficient
funds in the bank. He evidently used the money from the checks for
living costs and liquor (R. 51-59).

5. With respect to Charge I, the evidence shows, and the accused
admits, absence without leave from May 1, 1942, to August 4, 1942, a
period of three months and three days. The accused stated, however,
that he fully intended to return to the hospital from Portlend on May
1, but due to his depression over his physical examination and his drink-
ing to brace himself up, he did not realize what he was doing or the
consequences of his actions.

6o With respect to Charge II, the evidence shows, and the ac-
cused admits, that the seven checks alleged in Chearge II were drawn
by acoused. The evidence shows that either money or merchandise was
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delivered in return for the checks.. In one instance (Spec. 4), the
accused was identified as the person who signed the check and to
whom the proceeds in cash were delivered.

- The accused opened his account by a deposit of $100 on April
10, 1942. His balance was reduced to 316.05 on April 26, 1942, to
91105 on #pril 30, 1942, and to an overdraft of §3.95 on May 1, 1942,
which remained until his deposit of $192.17 on May. 5, 1942. The
balance on April 29, 1942, the date of the $25 check (Exs 4; Spec. 1),
.was insufficient to pay that check, and was insufficient on May 4, the
date on which the Fortland Branch of the Federsl Reserve Bank of San
Francisco cancelled its prior indorsement of May 1, 1942.

There were no further deposits to the account. It was re-
. duced on Juns 4 to an overdraft of $l.93, and successively to an over=-
draft of $12.35 on June 12, 1942. The bank notified the accused by
mail to the address stated by accused when the account was opened.
"In the absence of any action by accused, the bank on June 18, 1942,
balanced and closed the account by making a deposit of $12.39. The
checks alleged in Specifications 2 to 7, inclusive, were drawn after
that date, on July 7, 10, 11, or 13, 1942. The accused admits that
he used only’ counter checks, had no knowledge of the balance in his
account during his absence, kept no other record of his &ccount, and
had no recollection of drawing any checks during that period.

7. The record states =~

"The accused was then arraigned upon the following
charges and specifications: '

* : . ® . * *
"CHARGE II: Violation of the 95th Article of War.
* * * *

®Specification 6. In thaet 2nd lieutenant George E.
Smith, Infentry-Reserve, did, at Fort Lewis, Washington,
on or sbout July 10, 1942, with intent to defraud, wrong-
fully and unlawfully make and utter to the Fort Lewis
Branch, National Bank of Washington, a certain check, in
words and figures as follows, to wit:

Pendleton, Qre.
Seatble;-Washingben 7/10 1942
FIRST NATIONAL BAFK COF PORTLAND Seabsle
(Insert name of bank)
Pendleton  Branch
(If drawn on a branch insert name of branch.,

- 10 -
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PAY TO Cash Or Order $10.00
Ten and no/100 ==e==-==-mmcmccccmccacaiaaaea Dollars

Lt. Ord. Depot-
Hermiston, Ore. (Said check being & counter check)
' G’EO. Eo SMITH." (Ro 5’8)

. Specification 6, Charge II, as set forth in the record of
trial, does not include the further allegation contained in Specifi-
cation 6 on the charge sheet, that by means therecf aceused fraudulently
obtained the amount of the check in oash, well knowing thet he did not
have and not intending to have sufficient funds in the bank upon which
the check was drawn for the payment of the check. Without determining
whether resort may be had to the charge sheet for the purpose of supply-
ing the missing portion of the Specification, the Board of Review is of
the opinion that the Specification set forth in the record of trial suf-
ficiently alleges an offense chargeeble under the 95th Article of War.
It is alleged, in substance, that accused, with intent to defraud,
wrongfully end unlawfully made and uttered to theé bank, the check
described. Although the Specification contained in the record of trial
is not in the form set forth on page 253 of the Manual for Courts-.
Martiel, 1928, this Specification does allege an offense which the
evidence shows was committed by accused. Moreover, should the Specifi-
cation be deemed defective, the finding of gullty of this Specification
by the court need not be disapproved.

"« * x No finding or sentence need be disapproved
solely because a specification is defective if the facts
alleged therein and reasonably implied therefrom consti-
tute an offemnse, unless it appears from the record that
the accused was in fact misled by such defect, or that
his substantial rights were in fact otherwise injuriously
affected thereby. * * *" (par. 87b, M.C.M., 1928, p. 74).

The defense made no objection with reference to the omission of
the portion of the Specification under consideration. It is apparent
from the record of trial that accused was not misled by the omission,
and that his substantial rights were not otherwise injuriously affected
by such omisslon.

In the opinion of the Board of Review, the record of trial is
legally sufficient to support the finding of guilty of Specification 6,
Charge II

8. The queétion ramains vwhether the checks covered by the Speci-
fications of Charge II were issued knowingly and with intent to defraud,

01958 ’
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as alleged, and constituted en. offense denounced by Article of War 95.

"»x * * when the doing of a wrongful act is conceded
and the innocent intent is in issue, the doing of the
same or & similar act upon other occasioans is adanitted
in evidence to negative the innocence of intent" (sec.
l4q, Chap. 5, Vol. 1, Greenleaf on Zvidence, 16th ed.,
pe 72).

"It is a general rule of law that voluntery drunk-
enness, whether caused by liquors or drugs, is not an
excuse for crime committed while in that condition; but
it may be counsidered as affecting mental capacity to en-
tertain a specific intent, where such intent is a neces-
sary element of the offense™ (par. 126, 11.C.M., 1928).

The accused drew and uttered one check late in April, and six
other checks from July 7 to 13. 4lthough he admits the signatures on
the checks are his, he denies any knowledge that he drew them. 1In
view o the knowledge of accused of matters which concerned him prior
to absenting himself, of his actions during his ebsence, of the manner
ian which he secured cash upon his checks, the appearance of the writing
on the checks, and the fact that his correct address was placed upon
the face of each check, there is no reasonable basis for belief in
the sellf-serving statements of accused that he was so excessively
drunk continuously during the period of his absence that he had no
knowledge of the drawing of the checks. .hile there might be doubt
as to his intent with respect to the first check, if that were his
only offense, the course of conduct of accused in writing & number
of checks within a comparatively short period of time, and his failure
to exercise ordinary care with respect to the condition of his account
when the checks were negotiated, reflects more than inadvertence, in-
difference, or carelessness. Such repeated wrongful and unlawful acts
cen support but one conclusion - that the accused made and uttered the
checks with knowledge and intent as alleged. The successive frequency
of his acts tends to negative innocence of intent on his part. With
respect to the checks other than the first, the accused could not have
expected that he would be paid and his pay check deposited to the
credit of his account while he was in a status of absence without
leave snd, in eny event, without his signing and presenting a voucher
for payment.

Under all of the circumstances of this case, the Board of
Review is of the opinion that the record of trial esteblishes beyond
any reasonable doubt that the accused made end uttered the checks speci-
fied in the seven Specifications, Charge II, with knowledge and intent

-12 -
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as alleged, and that such conduct was in viola.t_idn of the 95th Article
of Ter (CM 200248, Briggs; Ci 201134, Sullivan; C} 204921, Parsons;
CM 207588, lLizotte; CM-210768, Sharp; CM 213993,;'Ca.sssdaz; and CM

219428, Williems).

9. The accused is 31 yeers of age. The records of the Office of
The Adjutant General show his service as follows:. '

Appointed second lieutenant- Infantry-Reserve, from R.0.T.C.,
May 31, 1933; reappointed May 31, 1938; extended active duty March 17,
1942. : '

10. The court was legally constituted. No errors injuriously af-
fecting the substantial rights of the acoused were committed during the
trial. In the opinion of the Board of Review the record of trial is
legally sufficient to support the findings of guilty of all Charges and
Specifications, and legally sufficient to support the sentence and to
warrant confirmation of the sentence. Dismissal.is mandatory upon con-
viction of a violation of the 95th Article of War, and authorized upon
conviction of a violation of the 6lst Artiocle of Ware.

9 Lo
M"f/%l >-» Judge Advocate.
U =

s Judge ﬁdvocate.

\

[

Judge Advooate.

-13 -



(104)

SPJGH
CHM 229268 \ l1st Ind.

VWar Department, J.A.G.Oe, paq - To the Secretary of .War.

21 1945

l. Xerewith transmitted for the action of the President are the
record of trial and the opinion of the Board of Review in the case of
Second Lieutenant George E. Smith (0-304220), Infantry.

2. I concur in the opinion of the Board of Review that the record
of trial is legally sufficient to support the findings of guilty and
the sentence, and to warrant confirmation of the seutence.

The acocused was absent without leave for three months and three
days, in violation of the 6lst Article of War. During his absence he
made and uttered seven checks aggregating $112, with intent to defraud,
without having or intending to have sufficient funds in the bank for the
payment thereof, in violation of the 95th Article of War. Dismissal
alone is authorized in punishment of violation of the 95th Article of
War. A long absence without leave of an officer warrants some confine-
ment at hard labor. lhen accused absented himself he had been on active
duty less than two months, his physical examination was being rechecked
for. disqualifying defects, and his ensuing absence was accompanied by
continued use of liquor. In view of all of the circumstances, I recom=-
mend that the sentence be confirmed but. that the period of confinement
be reduced to one year, end that the sentence as modlfied be carried
into execution.

3. Inclosed heiewith are the draft of a letter for your signature,
trensmitting the record to the President for his action, and a form of
Executive action designed to carry into effect the recommendation mads

above. -
/ B.C. McNeil, /
_ igadier General, U. S. Army,
3 Incls. Acting The Judge Advocate General,
Incl.l-Record of trial.
Incll.2-Dft.1ltr.for sig.
: Sec.of War.
Incl.3~Form' of Executive
order,

(Sentence confirmed but confinement reduced to one year.
G.C.M.0. 64, 27 Mar 1943)
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SPJGK
Cl 229279 JAN 26 1943

SOUTHERN LAND FRONTIER SECTOR

UNITED STATES % WESTERNDEFENSECOAMMID
Ve ) Trial by G. C. Me, convened at
) Camp Lockett, California,
Private ERNEST ROBINSON )
(37060088), Service Troop, )
10th Cavelry. )
)

December 3, 1942. Dishonerable
discharge and confinement for
twelve (12) years, Disciplin-
ary Barracks.

REVIEW by the BOAPD OF REVIEW -
HOOVER, COPP and ANDREWS, Judge Advocates.

1. The Board of Review has examined the record of tria.l in the
case of the soldier named above,

2. Accused was tried upon the following Charge and Specifi-
cationg

CHARGE: Violation of the 64th Article of War.

Specifications In that Private Ernest Robinson,
Service Troop, Tenth Cavelry, having received
a lawful command from Capt John He Boehlke,
his superior officer, to report to Mess Sergeant
Tolson for X, P, duty, did at Camp Lockett,
California, on or about November 16, 1942, will-
fully disobey the same.

He pleaded not guilty to and was found guilty of the Charge and Specifi-~
cation, Evidence of one previous conviction by special court-martial for
disrespect to an officer in violation of Article of War 63 and for being
drunk and disorderly in viclation of Article of War 96, was introduced,
He was sentenced to dishonorable discharge, forfelture of all vay and al-
lowances dus or to become due and confinement at hard labor for twelve
vears. The reviewing authority apmroved the sentence, designated the
United States DNisciplinary Barracks, Fort Leavenworth, Kansas, as the
place of oonﬁnement and forwarded the record for a.ction under Article
of War 502.

3+ The evidence shows that accused, a private in Service Troop,
10th Cavalry, was on November 9, 1942, detailed with other soldiers for
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kitchen police duty (R. 13, 16) for a period of two weeks (R, 13).
The men were told by their troop cormmander, Captain John H. Boehlke, .
10th Cavalry, that “the best two of them wonld be relieved at the end
of the first two weeks and two more put on" (R. 13). Accused was
further informed that the detalls were being made by roster (R. 13,
14) and were not permanent (R. 13). The troop commander testified
that he had found it necessary to require two week details because
kis kitchen was an "outside kitchen and jou can't put new men on each
day and still keep the kitchen clean enough znd run properly" (R. 13).

On the morning of November 16, 1942, accused remained in bed, re—
fused to get up when ordered to do so by his platoon sergeant (R. 9)
and persisted in such refusal until First Sergeant Hollis Ellis of the
troop ordered him "to get up-and report to his job" (R. 9, 10). Ac=
cused arose and sald, "!Sergeant, I am not going to do any more K.P.'™
(Re 9). lle asked and was granted permission to see the troop command-
er (R« 9, 10, 11, 17) and was taken to the troop commander's office at
about 7:30 a.m. (Re 9). Accused asked Captain Boehlke when he would be
relieved from kitchen police ‘duty and was told that he would be noti-
fied when he would be relieved (R, 12). Captain Boehlke then ordered
him "to go back and report to the Ness Sergeant for cuty" (R. 12)., Ac~-
cused stated to Captain Boehlke "that he was not zoing to do any K.P.,
he would rather go to the guard house" (R, 9, 10, 12, 13). Accused left
the office (R. 12).

Captain Boehlke testified§

Vhen he left my office he, shortly after that
I would say ten minutes or so, Mess Sergeant Tolson,
and Sergeant Ellis brcught him back into my office
and at that time Sergeant Tolson told me that -
Robinson would not work and I then tcld Robinson
to go back and work, do his K.P., and he would get
seven extra days of it. Robinson then said he was
not going to do any more K.,P. I then told him, or-
dered him to go back to the kitchen and do K,P. and
asked him if he understood the order and he said that
he did but he was not going to do any more K,P, I
then told Sergeant Ellis to take him to the guard
house" (R, 13).

Lo Lecused testified that when first detailed for kitchen police
about November 9 he was told it was "permanent X.P.". e remonstrated
to the troop commander, The troop comuander replied,
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"Robinson, you are going to go out there and do a
weelr and when you do a week remind me of it and I
will take you off of K.P.".

Aecused testified;

"I went on out and finished my week's K.P., When oy
week was up I went back and I see the First Sergeant,
The First Sergeant gives me permission to spezk to
the Troop Commander., I went in to see the Troop Com=
mander and asked me will he relieve me off of K.P,

He told me, tHell no., You get the hell out of here
and go back out there and do another week'!. That is
what he said".(R. 17, 18)

Instead of going back to the kitchen as ordered by his troop commancer,

he stopped and talked with the captain's orderly (R. 18). The mess
sergeant came around the house (R. 18) and asked him,. "'Robinson, isntt
you supposed to be on K.P.?!'" (R. 18). Accused told him he was not go-
ing to do any more kitchen police and he went back to see.the troop com—
mander a second time (R. 18, 20, 21). Accused told his troop commander
that he would rather go to the guardhouse than do kitchen police. Ceptain
Boehlke then ordered him. confined in the guardhouse (. 21).

5. The evidence establishes without conflict that at the time and
place alleged accused received from Csptain John H, Boehlke, Service
Troop, 1Oth Cavalry, his troop commander, & command to report for kitchen
police duty, and that accused deliberately and willfully discbeyed the
cormand. By his testimony accused contended, in effect, that the duty
in question was unduly onerous, The command to perform the duty was a
lawful one and was not unreasonable or tyrannical in its requirements.
There is no merit in the contention.

6. The charge sheet shows that accused is 23 years of age. .He
was inducted on Ncvember 25, 1940,

7. The court was legally constituted, ¥No errors injuriously af-
fecting the substantlal rights of accused were committed during the trial,
The Board of Review is of the opinion that the record of trial is legally
sufficient to support the findings and sentence.

s Judge Advocate.

, Judge Advocate,


http:years.of




WAR DEPARTMENT
Services of Supply
In the Office of The Judge Advocate General

Washington, D. C.
(109)
SPJGK
CM 229280
FEB 1 6 1943

UNI‘TED STATES ) FIRST ATR FORCE

)

Ve ) Trial by G, C. M., convened at
: : ) . Richmond, Virginia, December 21,

Second Lieutenant WARWICK ) 1942, Dismissal and total for-
.H. PAYNE (0~-1103858), ) feitures.

)

Corps of Engineers.

OPINIQN of the BOARD OF REVIEW
COPP, HILL and ANDREWS, Judge Advocates.

1. The Board of Review has examined the record of trial in the
case of the officer named above and submits this, its opinion, to The
Judge Advocate Generel.

2. Accused was tried upon the following Charges and Specifi-
cations;

CHARGE I: Violation of the 96th Article of War,

Specification: In that Second lieutenant Warwick
He Pgyne, Headquarters and Service Campany, 3rd
Battalion, 21st Engineer Aviation Regiment, Army
Air Base, Richmond, Virginia, was, at Richmond,
Virginia, on or about QOctober 5, 1942, drunk in
uniform in a public place, to wit: on Meadows
Street near Broad Street, Richmond, Virginia,

CHARGE IT: Violation of the 69th Article of War..

Specification: In that Second Iieutenant Warwick
He. Payne, Headquarters and Service Company, 3rd
Battalion, 21st Engineer Aviation Regiment, Army
Air Base, Richmond, Virginia, having been duly
placed in arrest in quarters at Army Air Base,
Richmond, Virginia, on or sbout October 6, 1942,
did, at Army Air Base, Richmond, Virginia, on
or sbout November 11, 1942, break said arrest
before he was set at liberty by proper authority.

CHARGE III: Violation of the 61lst Article of War.
Specifications 1In that Second Lieutenant Warwick



(110)

H. Payne, Headquarters and Service Company, 3rd
Battalion, 21st Engineer Aviation Regiment, Army
Air Base, Richmond, Virginia, did, without proper
leave, absent himself from his organization at
Army Air Base, Richmond, Virginia, from about
November 11, 1942, to sbout November 20, 1942,

He pleaded not gullty to and was found guilty of the Charges and Specifi-
cations. No evidence of previous convictions was introduced. He was sen-
tenced to be dismissed the service, to forfeit all pay and allowances due
or to become due, and to be confined at hard labor for six months. The
reviewing authority approved the sentence, remitted the confinement, and
forwarded the record of trial for action under Article of War 48,

3. The evidence shows that at about 1 p,m. (Re 7), October 5, 1942,
in the city of Richmond, Virginia, Margaret M. Black, a member of the
Richmond Police Department, while cruising in her police car received
word by radio of an accident (R. 10). Answering the call she drove to
Neadow Street between Monument and Grace Streets (R. 10), a distance of .
about one and one-half blocks from the corner of Meadow and Broad Streets
(Re 11). There she saw accused sitting in the cab of a truck next to an
enlisted man who was the driver (R. 10, 11). The truck "had come to a
full stop there® (R. 10). Accused, who was in uniform (R. 15), was
ncoiled up in the cab of the car® (R. 12) and was "very much intoxicatedn
(R. 11). The enlisted man also was intoxicated (R. 12). In accordance
with regulations Officer Black was not in uniform (R. 11), and she did
not show her badge to accused as the just wasn't in any condition to even
pay any attention to a badge® (Re. 13). She testified that he "paid no
attention to my authority® (R. 11), but that after the arrival of a
nSergeant Griffint accused fgot out of the cab of the car but he was
fully intoxicated® (R. 11). He ®couldn't balance himself%, was "stagger-
ing® (R. 12, 13) and "didn't understand us. He Just didn't know what it
was all about" (R. 13).

W. K. Ford, a police officer of Richmond, Virginia, testified that
he saw accused at about 1 p.m, at the place named above (R, 7). In
Ford's opinion accused was under the influence of intoxicants (R. 7, 8).
He "wasn't his normal self" (R, 9) and "was thick-lipped, his eyes were
very blood-shot", He "staggered" and "couldn't talk very plain" - nIf
you asked him a question he didntt give you a sensible answer to the
question", (Re 7, 9)
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Accused was turned over to William E. Hall, a police officer of
Richmond (Re 18), who testified that accused had been drinking and "was
pretty well under the influence of intoxicants" (R. 14), that he could
not express himself clearly (R. 16), and that he "didn't seem to know
what he was doing® except that he "wanted to come back to the basen
(Re 17). His eyes were "right well blood-shot™ and, although he
ncould stand up", he was "wobbling" (R. 15). Witness found about two=
thirds of a bottle of wine on the seat of the truck (R. 15, 16, 17).
411 three police officers smelled alcohol on accused!s breath (R. 8,
11, 12, 15). Accused was "well behaved® and "orderly" (R. 16) and made
no disturbance when asked by Hall to enter the police car (R. 17, 18),
but was very anxious to get away and to get back to the base (R. 8
15), and "tried to get away two or three times" (R. 17). Accused told
Hall that he "had been drinking wine, beer and whiskey" (R. 14). Ac~
cused was driven to the ®station house® (R, 18) where he was still
wvery groggy" (R. 11) and was still staggering (R. 13). He was "try=-
ing to keep the private fram talking and didn't want him to say any-
thing® (R. 18). The police made accused sit down but *he wanted to
get up and we kept him sitting down" (R. 18).

Accused was then brought to Military Police Headquarters in Richmond
where he was interviewed about 2340 pe.m, by Captain William W, Ackerly,
commanding officer, 1345th Service Unit, Richmond Military Police Detach-
ment (R. 38, 39). Captain Ackerly testified that there was -

tno question about Lieutenant Payne being drunk, He
admitted frankly that he had been drinking that day
and the night before and he showed every evidence of
prolonged drinking, His speech was fuzzy, his face
was flushed, his eyes were bleary, and he had very
vague recollection of details of anything that had
happened that day, Lieutenant Payne, I might say,
in fairness to him, was polite and courteous and
frankly admitted that he had been drinking ent.ire];,r
too much" (R. 39).

About 5:45 pems, Captain Ackerly turned accused over to his superior
officers who had arrived from the air base together with the "doctor from
the Base" (R. 39, 40). The doctor, Captain Robert C. Elitzik, Medical
Corps, examined accused about 6 pems Accused told Captaln Elitzik that
at 2 pem,, October 4, he had commenced to drink beer and that he had a
"vague recollection® of riding in a vehicle, after which he remembered
nothing until his apprehension the following day at noon (R. 19).

Captain Elitzik ‘testified that accusedts feye pupils were dilated and
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reacted sluggishly to light®, and that there was a "“mark tremor of his
hands", and that "standing at attention there was a slight swaying" .
(Re 20), He testified further that accused "was able to walk across
the length of the room in a straight line by an obvious concentration
of effort® (Rs 20). His dlagnosis was that accused was "recovering
from a bout of acute alcoholism" (R. 20). ' At this time accused was
coherent (R. 20) and seemed to have a good idea of the events which
had transpired since his apprehens:.on (R. 24).

On or about October 6, 1942, accused was placed in arrest by a
"ifajor Sawin" (R. 25), regimental executive officer and acting com=-
manding officer of the 21st Engineer Aviation Regiment, Major Sawin
informed accused that he was in arrest in quarters, explained the mean-
ing of arrest in quarters, and asked accused if he "thoroughly under-
stood that" (R. 25). Accused replied that he did, Major Sawin told
accused that he was to stay in his quarters and go only to the mess
hall, (Re 25) On October 24 or 25, lieutenant Colonel George Kumpe,
Corns of Engineers, commanding officer of the 3rd Battalion, 21st
Engineer Aviation Regiment, and, as such, accused's superior officer
(Re 23), issued an order through First Lieutenant Albert Juillerat,
Adjutant, 3rd Battalion, 21st Engineer Aviation Regiment (R. 29, 35),
enlarging the limits of accused!s arrest to include the post exchange
and the moving picture theater in the Engineer Area (R. 29). ILieuten-
ant Juilllerat wrote, signed, and delivered the crder to accused (Re 33).
On or about November 1l Iieutenant Juillerat, whose room was next -to
that of accused (R. 33, 34), noticed that accused was not there (R. 33).
He reported this to Lieutenant Colonel Kumpe who, with Lieutenant
Juillerat, searched the area, including barracks, the officers' mess,
the theater and the post exchange, but did not find accused (R. 29,

30, 34). Another search was made later in the day by Lieutenant
Juillerat and two other officers (R. 34) and, thereafter, daily checks
were made until the receipt of notice that accused had been apprehend-
ed in New York City (Re 34, 35). Thereupon, on November 20, accused

. was taken from the Provost Marshalte Office .in New York City to Mitchel
Field, where he was turned over to the medical officer of the day at
the new cantonment hospital (R. 36, 37). Subsequently he was returned
to his station (R. 31). Neither Lisutenant Colonel Kumpe nor First
Lieutenant Juilllerat authorized accused's departure and, although higher
authority was competent to have done so, 1t appeared that no such action
had ever been taken (R. 30, 31, 35).
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Major Harry C. Kroon, Medical Corps, testified for the defense
that accused was admitted to the station hospital, Army Air Base,
Richmond, Virginia, on December 4, 1942, and was still a patient at
the time of his trial (R. 49). In the opinion of witness accused was
perfectly normal during his stay at the hospital (R. 50). Based solely
on accused!'s statements to witness, and without opportunity to verify
those statements, witness believed that during the period of his ar-
rest accused probably suffered from depression and melancholia (R. 51,
52). This witness also testified that according to hospital records
a diagnosis of "acute alccholic hallucinations® had been reached at a
station hospital at Mitchel Field, New York, following accused's treat~
ment there subsequent to his apprehension (R. 52).

Accused testified that he was an engineer by profession, that he
had been engaged in the building of Army air bases in Panama, the West
Indies, British Guiana and Dutch Guiana,acting as assistant superin-
tendent for a construction company. Believing that by reason of his
experience he might be of service to the Army, he had returned to the
United States and enlisted (R. 42), subsequently receiving a commission
as second lieutenant on September 16, 1942 (R. 41). On the morning of
October 5, with permission, he started for Richmond to make some pur—
chases (Re 42). Having missed a bus he entered a "tavern", where he
remained for two hours and drank "probably-seven or eight bottles of
beert and some wine (R. 43). He then left for town in a truck which
was in the custody of two enlisted men. On the way he ®realized. that
the beer and wine were getting the best of me so I wanted to come back
to the Base, and I went to sleep® (R. 43). The next thing he remembered
was "when we were stopped and I realized that we had hit this truck.
The police car came®, Evidently referring to Policewcman Black, he
recalled that "this lady" who "testified a while ago® came up to the
car, but he did not know that she was a police officer. (Re 43) - When
the police came he Mgot out of the cab of the truck and I was primarily
interested in getting the truck to a place of safety, back to the Base®
(Re 44). He réalized that although he "wasn!t drunk" he was "more or
less dopey from the effects of beer and wine®. He remembered the trip
to the police station and to Captain Ackerlyt!s office, the examinstion
by nthis Captain in the Medical Corps% and the return to "the Base'",
The next morning Major Sawin placed him in arrest in quarters. Ac- :
cused understood what that meant. (R. 44) In the latter part of October
Colonel Kumpe ®very kindly sent down a note by Lieutenant Juillerat
that I could go to the P,X. and to the show"(R. 44). During the period
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of approximately six weeks in which accused was in arrest he began to
brood about previous marital difficulties and the pending court-mertial
.charges, He testified:

. 8T understood the charges had been preferred
but that no action had been taken. I think I let
those charges magnify themselves to such an extent
that I worried over that a great deal and I wor-—
ried over the other things". (Re 45)

Accused further testified that when he left he tdidn't intend to
ever come back®, He liked tha Army but "felt that I would rather be
dead than face disgrace and court-martial®, (R. 46) After staying in
Richmond for a while he went to New.York (R. 46, 47). While there he
considered twhether the disgrace of suicide would be better than the
disgrace of a court-martial" but finally determined to return to
Richmond. He was tpicked up" by the military police in a bus station
in New York. (Re 47) While at the hospital at Mitchel Field accused,
realizing the extent of his difficulties, tried to commit suicide by
hanging himself. He remembered nothing further until the next after-
noon when a2 doctor told him that he had come very close to doing away
with himself. He then decided that the best thing to do was to came
back and "face® his difficulties, (Rs 48) He testified further that
he had not been released from restriction to quarters except by Colonel
Kumpe!'s order allowing him to go to the post exchange and the "picture
show® (R. 49).

4e The evidence clearly establishes that at the place and time
alleged in the Specification, Charge I, accused was drunk in uniform
in a public place. His eyes were bleary and bloodshot, his face was
flushed, his speech was "fuzzy", he staggered, he seemed not to know
what he was doing, and his breath smelled strongly of alcohol, Three
police officers and the commanding officer of the Military Police De-
teachment of Richmond testified that in their opinion he was drunk., By
his owm admission he had been drinkding to such an extent that his mem-
ory was virtually non~existent. Violation of Article of War 96 was
established,

The evidence for the prosecution and accused's own testimony es-
tablish that accused, having been placed in arrest in quarters, broke
his arrest before having been set at liberty by proper authority, as
alleged in the Specification, Charge II, and that he absented himself
without leave and remained absent until apprehended, as alleged in the
Specification, Charge III.
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5« ‘It is not entirely clear from the testimony that accused was
told the reason for his arrest (R. 26, 27). Under the circumstances,
however, he undoubtedly knew that his arrest resulted from his drunken-
ness of the previous day. In any case, there was no legal necessity for
telling him the reason for the arrest (Dig. Op. J.A.G., 1912, p. 481)

6. The record and accompanying papers show that between the time
of his arrest on October 6 and the time of his depa.rture on November 11
no charges had been preferred against him. No reason for this delay is
presented, Article of War 70 contains the followingg

ihen any person subject to military law is
placed in arrest or confinement immediate steps
will be taken to try the person accused or to dis-
miss the chagyge and release him.® .

Paragraph 19, Mamal for Cmn'ts-_-Mart:ial, provides;

3¢ The character and duraticn of the re-
-straint imposed before and during trial s will
be the minimum necessary under the circumstances.n

The deley in preferring charges did not convert the originally legal
arrest into an illegal arrest. .Although accused may have been entitled
to release from arrest or earlier action on the charges, he was not ai-
thorized to release himself (Dige Ope J.A.CG., 1912,.pe 153).

7. Attached to the record of trial is a recammendation signed by
all members of the court that the confinement be remitted, this for the
reason that, in the opinion of the members, "the entire story of the
accused as it appsars in the record®", his services "in assisting war

stivities prior to his entry into the service, the short period of
military service, snd the stigma attached to his dismissal® warranted
clemency. In his review of the record of trial the staff Judge advocate
recammended remission of the confinement and suspension of the remainder
of the sentence for the reasons that "accused is now perfectly normal™",
that

"nthe impression to be gathered from his testimony, to-
gether with the rest of the testimony in the record,
would seem to Justify a belief that accused could still
render satisfactory service, and probably behave himself
in the futuren,

and that "informal inquiry from a relisble source discloses that accused
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is not an habitusl drinker." The reviewing authority remitted the con~-
finement and, for the reasons stated by his staff judge advocate, recom-
mended that so much of the sentence "as provides for dismissal and for- '
feiture of all pay and allowances, be suspended.®

8. War Department records show that accused is 35 years of age.
He attended North Carolina State College for three years. He enlisted
March 5, 1942, and served as an enlisted man until September 16, 1942,
when, after campletion of a course at the Engineer Officer Candidate
School, Fort Belvoir, Virginia, he was commissioned a second lieutenant,
Army of the United States. Accused's 201 file contains a repart by the
Federal Bureau of Investigation which reveals that accused was convict-
ed of the following offenses by civil courts: Drunkenness, August 19,
1939, at Montgomery, Alsbama; vagrancy, October 17, 1939, at Memphis,
Tennesses; intoxication and disturbing the peace, November 29, 1940,
at Cristobal, Canal Zone. In his application for appointment as an of-
ficer, in response to the question, "Have you ever been convicted by a
civil or military court?®, he stated, "Non.

9. The court was legally constituted. No errors injuriously afe
fecting the substantiel rights of accused were committed dwing the trial,
The Board of Review is of the opinion that the record of trial is legzally
sufficient to support the findings and sentence and to warrant confimation
thereof. Dismissal is authorized upon conviction of violation of Articles
of War 61, 69 and 96,

s Judge Advocate,

s dJudge Advocate,

» Judge Advocate,
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1st Ind.
War Department, J.A.G.0., FEB 18 1943 - To the Secretary of War.

l. Herewith transmitted for the action of the H‘esi&ent are the
record of trial and the opinion of the Board of Review in the case of
Second Lieutenant Warwick He Payne (0-1103858), Corps of Engineers,

2. I concur in the opinion of the Board of Revaew that the recard
of trial is legally sufficient to support the findings and sentence and
to warrant confirmation thereof, Iess than three weeks after he was com-
missioned accused was drunk in uniform on the streets of Richmond, Virginia,
and subsequently, having been lawfully placed in arrest, broke his arrest
and absented himself without leave until apprehended nine days later. His
drunkenness did not involve any boisterous or disorderly conduct. He was
sentenced to dismissal, total forfeitures and confinement at hard labor
for six months. The members of the court unanimously recommended that
the confinement be remitted. The reviewing authority remitted the con-
finement and further recommended that the dismissal and forfeitures be
suspended. During 1939 and 1940, while a civilian, accused was three
times convicted in civil courts, once for drunkenness, once for drunken-
ness and breach of the peace, and once for vagrancy. In his application
for a commission in the Army he stated that he had never been convicted
by a civil cowrtes It does not appear that the reviewing authority was
acquainted with the civil record of accused. In view of the circum—
stances of this case and of the civil record of accused I believe that
useful service as an officer cannot be expected of him, I accordingly
recommend that the sentence be confirmed and carried into execution.

3. Inclosed are a draft of a letter for your signature, transmit-
ting the record to the President for his action, and a form of Executive
action designed to carry into effect the recommendation hereinabove made,
should such action meet with approval,

//Eo Ce MCNeil,
rigadier General, U, S. Army,
Acting The Judge Advocate General,

3 Incls.

Incl.l=-Record of trial,

Incle2=Draft of let, for

sig. Sec. of War,
Incl,3~Form of action,

(Sentence confirmed. G.C.M.0. 59, 26 Mar 1943)

Qe
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Ve
Irial by G.C.M., convened at
San Diego, California, Decem=
ber 4, 1942, Dishonorable =
discharge (suspended) and con-
finement for five (5) years.
Detention and Rehabilitation
Center.

Private ROBERT FIEIDS
(6985921), Battery H, 19th
Coast Artillery.

TR N N N N i Nt g N N

OPINION of the BOARD of REVIEW
CRESSON, SNAPP and LIPSCOMB, Judge Advocates

© 1. The record of trial in the case of the soldier named above
has been examined in the Office of The Judge Advocate General and
there found legally insufficient to support the findings and sentence
in part. 'The record has now been examined by.the Board of Review
and the Board submits this, its opinion, to The Judge Advocate General.

2. The accused was tried upon the following Charges and Specifi-
cations: ‘ ’ ‘ ’ -

CHARGE It Violation of the.96th Article of War.

Specification 1:- In that Private Robert Fields, Battery H,
' 19th Coast Artillery, Fort Rosecrans, California, was in
Coronado, California, on or sbout October 23, 1942, drunk
in uniform in a public placs, to wit 1a Avenida. Cocktail =

Lounge.
‘Specification 21 (Finding of Not Guilty.)
CHARGE TI: Vielation of the 63rd Article bfWa.f. -
Specification: In that Private Robert Fields, Battery H, 19th

Coast Artillery, Fort Rosecrans, California, did at
Coronado, California, on or about October 23, 1942, behave
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himself with disrespect toward Second Lieutenant Herman
A. Morvant, 19th Coast Artillery, his superior officer,
by saying to him, ®It's you I'm talking to, you goddamned
gold bar son—of-a—bltch. Come on outside and I'll beat
hell out of you,® or words to that effect.

CHARGE TIT: Viclation of the 64th Article of Viar.

Specification: In that Private. Robert Fields, Battery H, 19th
Coast Artillery, did at Fort Kosecrans, California, on
or about October 23, 1942, 1ift up a weapon, to-wit, a
loaded service rifle against Captain Earl R. Gooding,
19th Coast Artillery, his superior officer, who was then
in the execution of his office.

He pleaded guilty to Specification 1, Charge I, and Charge 1, and not.
guilty to all other Charges and Specifications. He was found not guilty
of Specification 2, Charge I, and guilty of all other Charges and
Specifications. He was sentenced to be dishonorably discharged the ser-
vice, to forfeit all pay and allowances due or to become due, and to be
confined at hard labor for a period of ten years. The reviewing authority
approved the findings and the sentence but reduced the: period of confine-
ment to five years and-suspended the dishonorable discharge. The pro-
ceedings were published in General Court~liiartial Orders No. 139, Head-
quarters Southern California Sector, Western Defense Command, December
by 1942,

The record being legally sufficient to support the findings
of guilty.of Specification 1, Charge I, and guilty of Chargé II and
its Specification, the sole issue is whether the record is legally
sufficient to sustain the flnding of guilty of Charge III and the
Specification thereunder.

3. The evidence for the prosecution as related to Charge III and

the Specification thereunder shows that at about 10 p.m., October 23,
1942, Captain E. R. Gooding discovered the accused holding a number of
soldiers at bay with a service rifle in what seemed to him a threatening
manner. The accused-was holding the rifle in the position of #"low port®
with the muzzle pointing in the general direction of the group of
soldiers, . Captain Gooding stepped out in front of the men and ordered
the accused to surrender the rifle. Theevidence shows that the accused
was drink and that he remarked that if he, the accused, fired, he would
take the Captain with him, or words to that-effect. The order was
repeated by the Captain and the accused then ejected the cartridges
and threw his rifle to the ground. He had not pressed the Captain
personally (R. 8-15). During the entire incident he had not changed
his position, his rifle remained fixed at "low port® and he made no
physical move either himself or with the rifle in the Captaint's direction

or elsewhere. The Captain was about 25 yards distant from the accused
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at the time (R. 15 to 22). The evidence shows that the accused made
no threatening motion toward him (R. 30-37).

4. The accused testified he had left the battery area for
San Diego at about noon, had gone to a friend's house and had him
purchase two pints of whiskey for him., He drank one pint, left for
- Coronado, remembered boarding the ferry but did not recall getting off.
He next remembered getting out of a weapons carrier truck in front of
the guardhouse. He did not recall having seen any of the witnesses
who testified for the prosecutlon (R. 38-40).

5. - The Specification, Charge III, alleges that!the accused lifted
up a loaded service rifle against Captain Gooding but there is nothing
in the evidence disclosing any such act. It does not appear that he
lifted his rifle, pointed it or moved it against or toward his superior
officer. On the contrary he remained in a fixed position from the time
‘his superior appeared on the scene until he threw aside his rifle after
first ejecting the cartridges. The Captain upon discovering the dis-
order deliberately placed himself in front of the accused and in such
a position that the rifle was pointed in his general direction. The
accused remained in the same position, his rifle at *low port®, and '
Captain Gooding himself testified he was not personally pressed. COther
witnesses corroborate this fact.. There was no threatening motion nor
any overt, act by the accused whereby he actually attempted to inflict
injury upon his superior. Although the accused did make a remark to
the effect that if he, the accused, fired, he would take the Captain
with him there was not a present offer of violence accompanying his
words and no ®lifting up® of his rifle as alleged. - The finding of guilty

under the Specification is unwarranted. ’ .

The Menual for Courts-jartial, 1928, Paragraph 134, states
that the phrase ®draws. or lifts up any weapon against® covers any simple
assault. It also states that the phrase ®offers any violence against
him® comprises any form of battery or of mere assault not embraced in
the preceding more specific terms "strikes® and "draws or lifts upS.

The violence where not executed, must be physically attempted
or menaced. A mere threatening in words would not be an offering of
violence in.the sence of the article (Winthrop, Military Law and
Precedents, Reprint, 570),

6. The maximum authorized punishment for the offense of being
drunk in uniform in a public place in viclation of the 96th Article
of War is confinement at hard labor for 'three months and forfeiture
of two-thirds pay per month for a like period., The authorized maxi-
mum punishmeént for the offense of behavior with disrespect toward
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als superior officer in violation of the csrd Article of Viar is con-
finement at hard labor for six months and forfeiture of txn-thlrds
pay. per month for a like period. .

Since the accused was properly found guilty of two offenses
for neither of which dishonorable: discharge is authorized, and as the
authorized confinement without substitution for such offenses is nine
months, dishonorable discharge and total forfeitures is authorized. -
(Page 101, Table of Yaximun Punlshments, Sec. B, M.b ide 1928).

7. For the reasons stated the Board of Review is of.the opinion
that the record of trial is legally sufficient to support the findings
of guilty of Specification 1, Charge I, and Charge I; legally sufficient
to suppcort the finding of guilty of Change II and the ‘Specification, ‘
.thereunder; legally insufficient to support the finding of guilty of
Charge III and the Specification thereunder; and legally sufficient to
.support.only so much of the sentence as involves dishonorable discharge,
suspended, forfeiture of all pay and.allowances due and to become due, :
and confinement at hard labor for nine months, ' :

N

5 ,Q;& B ,_'é bm a‘ A Judge Advocate..

Judge Advocate.‘

%uv cf' W, Judge Advocate,
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lst Ind.

War Department, J.A.G.0., JA‘N 19 1943 = To the Secretary of Ware

1. Herewith transmitted for your action under Article of War 503
as amended by the act of August 20, 1937 (50 State 724; 10 U.S.C. 1522),
is the record of trial in the case of Private Robert Fields (6985921),
Battery H, 19th Coast Artillery. '

2. I concur in the opinion of the Board of Review and for the
reasons . therein stated recommend that the findings of guilty of Charge
IIT and the Specification thereunder be vacated, and that so much of
the sentence as is in excess of dishonorable discharge, suspended, for-
feiture of all pay and allowances due and to become due, and confine-
ment at hard labor for nine months be vacated.

3+ Inclosed herewith is a form of action designed to carry into
effect the recommendation hereinabove made.

"'WT..‘\ QU S

Iyron C. Cramer,
Major General,
The Judge Advocate General.

2 Incls
Incl 1 - Record of trial
Incl 2 - Form of action

(Findings of guilty of Charge III and the Specification thereunder -
vacated. So much of the sentence vacated as is in excess of dis-
honorable discharge, saspended, forfeiture of all pay and allow-
ances due or to become due, and confinement at hard labor for nine
months, by order of the Secretary of War. G.C.M.0. 5, 13 Feb 1943)






: Services of Supply .
In tho Office of The Judge Advocate Gemral

Buhington, D. C. .

SPJGHE ,
CM 229366

UN;xEn STAIES
v._

Private CHARLES F. LONG -
(20613710), Service.Battery,
.210th Field A.rtillery
Battalion.

MAR 131343

. 33rd INFANTRY DIVISION

‘Trial by G.C.M., convened at

Fort lewis, Washington, .
November 23, 1942. Dishonor- -
able . disclu.rge end oconfine-

©  ment for ten (10) years.

Disciplinary Barracks.

HOLDING by the BOARD OF REVIEW
HILL, LYON and SARGENT, Judge Advocates

‘le The Boa.rd of Review has exa.mined the record of tria.l in the

case of the sgldier named above.

cations;

2. The acocused was tried upon the following Charges and Specifi-

CHARGE I (Findinga dinpproved by reviewing authority) .

CHARGE IIs Violation of the 65th Article of Far.

Specification 13' In that Brifate Charlos F. Ipng
a Private in Service Battery, 210th Field
Artillery Battalion, did at Camp Forrest,
Tennessee, on September 5,.1942, strike Tech-
nical Sergeant Harold A. Coulson, a noncom-.
missioned officer, with his fist while said

. Sergeant Harold A. Coulson was in the execu-

tion of his offioce.

Specification 2;: (Findi}ng of not gﬁilty).

- ADDITIONAL CEARGE I: Violation of the 934 Article of War..

(125
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Specifioatiom In that Private Charles F. lLong,
20613710, Service Battery, 210th Field
Artillery Battalien, did at 33d Division.
Artillery Guardhouse, Fort i.ew:ls, Wa.shington,-

.on or about November 5 1942, with intent to . .
do bodily harm, commit ~em-assa'u].‘t; upon Private

. Bernard L. Wingert, ASN 37113448, 210th Field -

. Artillery, by wilfully end feloniously strik-

. ing the said Private Bernard L. mn,gert in the
.face with hil fist. .

A.DDITIO.NLL CHARGE II: Viola.tion of the 65th A.rticle qf.‘ War.

Specifioatmnx In that Private Charles F. Inng, .'
Service Battery, 210th Field Antillery :
Battalion, did at Fort lewis, Washington, on
or about November 13, 1942, assault Carporal

- John DeJonge, Headquarters Battery, 124th
" Fleld Artillery Battalion, a noncommissiocned
_ officer of the guard, who was then in the exeou-
tion of his office, by striking him on the
ohest with his fiat.

ADDITIONAL CHARGE IITs (mnaing’or.pot guilty).

The acoused pleaded not gullty to Charge I and the Specification there-
under, but guilty of absence without leave, in violation of Article of
War 61; - guilty of Charge II and Specification 1 thereunder; and not

- guilty of Specification 2 of Charge II. He pleaded not guilty to
Additional Charges I, II, eand III and their respective Specifications.
He was found guilty of Charge I, Additional Charges X and II and the
Specifications thereunder; guilty of Chearge II and Specificetion 1
_thereunder; not guilty of Specification 2, Charge II; and not guilty

" of Additional Charge III end the Specification thereunder. Evidence
was introduced of ons previous conviction by general court-martisl

~ for absence without leave, threatening a noncommissioned.officer, and
disobeying the lawful order of a noncommissioned officer. He was
sentenced to be dishonorably discharged the service, to forfeit all
pay and allowances due or to become due, and to be confined at hard
labor for ten years. The reviewing authority disapproved the findings
of guilty of Charge I and the Specification thereunder, approved the
sentence, designated the United States Disciplinary Barracks, Fort
Leavemworth, Kansas, as the place of confinement, end forwarded the
record for sction under Article of War 50%. :


http:B19rna.rd

(127)

3e¢ The evidence for the prosecution, upon the approved findings
of guilty, is as follows:

&+ Charge ;I: Violation of the 65th Article of War.

On the morning of September 5, 1942, Harold A. Coulson,
Battalion Supply Sergeant and member of Service Battery, 210th Field
‘irtillery Battalion, Fort Lewis, Washington, observed that the ac-
cused, a member of Service Eattery, did not stand reveille. After
the battery left to police the area, Sergeant Coulson stopped in
front of the tent of the accused. The accused was lying on his bunk.
The sergeant admonished accused for shirking his duties and told him
he should stand reveille with the rest of the battery. The accused
"got very mad', told the sergeant to "mind his own business"™, and
"then he threatened me to teke off my stripes and he would teke me
outside". The sergeant told accused not to be bothered by his
stripes. . The sergeant reported the incldent to First Lieutenant
"Lowell B. Hyett who was oldse by, and asked the lieutenant if he
would get into trouble by having a fight with the accused., Thile
the sergeant was reporting to the lleutenant, the acocused came up
and ‘struck the sergeent in the face with his fist. Five minutes
elapsed from the time the sergeant told accused not to let his
stripes bother him uantil accused struck the sergeant (R. 15-23).

First Lieutenant Lowell B. Hyett, Battery C, 210th Field
Artillery Battalion, stated that on the morning of September 5, 1942,
while Sergeant Coulson was reporting to him that accused had not at-
tended reveille, the accused, without any apparent provocation, walked
up end struck Sergeant Coulson & hard blow on the right cheek. Lieu-
tensnt Hyett stated that it was ome of the duties of Sergeant Coulaon
to re; ort to h1m absences from reville (R. 22, 24-25)

' . b. Additional Charge I: Violation of the 93rd Article
of Var. :

On lNovember 5, 1942, accused and Private Bernard L. Wingert,
Headquearters Battery, 210th Field Artillery Battalion, were in the
guardhouse. Accused and Vingert were "wrestling around, just for fun".
Wingert struck accused on the forehead with a stocking. The accused
picked the stocking up "and kind of rubbed it" over Wingert's face.
After tussllng a while accused threw Wingert on the floor; "a little
argument™ followed, and accused struck HWingert in the mouth with his
fist. Apcused told Wingert if he reported the incident to the officer
of the day they would carry him (Wingert) out on a stretcher. IWingert
and accused had been wrestling and playing several deys (R. 25-28).
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: Private Fred Jacobsen, -Battery A, 124th Field Artillery, a
prisonsr in the guardhouse, was present when the incident occurred,
and thought it "Horse-play" - Just ®a wrestling match™.. He did not
see accused strike Wingert, but heard the "bump". Wingert had a - ‘
split 1ip. The tussle began when Wingert said that’ a.ccuaed ha.d '
bothered mngert's personal effects (R. 32~ 38) : ,

S Additional Charge II: Violation or the 65th Article
of War. )

On Kovember 13, 1942, the accused, a prisoner in the gue.rd-
house, was out oh a trash detail. He returned to the guardhouse and
‘complained about the removal of certain civilfen clothing, which he
had placed on the truck. Corporal John DeJonge, the acting corporal
of the gusrd, informed the accused that he had removed the clothing.
The accused told Corporal DeJonge that he had no right to take the
olothing and that this was his only means of getting cigarette monsey.
Corporal DeJonge ordered the accused back to his work detall: A few
minutes later Corporal DeJonge found the accused in the prisoner's
quarters. The corporel asked him why he was there, and the accused
replied that he was not going to work. In substance, accused told
Corporal DeJonge that he "was a dog in taking the things away from
him and depriving him of. the ocigarettes™. Accused then struck
Corporal DeJonge in the chest and attempted to strike him a second
time, but DeJonge blocked the second blow with his elbow (R. 44-49).

4.  For the defense, the acocused mde an unsworn statomant, in
" substance as follm; ' .

Ho had been intoxica.ted the night of September 4, 1942,

" and was. intoxicated on the morning of September §, 1942. He was
swakened that morning when someons doused him with a bucket of ice-
cold water. Sergeant Coulson had a "sort of a guilty look on his
face end I said 'So you are the one that did it', and he said, 'Yes,
‘80 what if I em.? I struck him * » ** (R. 51, 52). )

Referring to the alleged a.uault upon Private Mngert, ac-
cused sald they were ®horse playing around, sort of sparring or
wrestling, all in fun". Wingert called him & couple of names that
made him med, accused him of going into his (Wingert's) drawer and
stealing. Mccused stated, "# * * it got on my nerves and I hit
him. * * s" (R. 54). A _ o

. ' COnoerning the assault upon Corporal DeJonge, the accused
stated that on the morning of November 13, 1942, he was a prisoner
end & member of & trash detail. While working at the trash dump,
he picked up some old clothing that he intended selling for ciga-
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rette money. The clothing was placed in a box. and left on the truock.
S8hartly after returning to the guardhouse, he noticed thdt the box
of clothing had been taken from the truck. The driver told him that
the corporel of the gua.rd had takJen the clothing. This made aocused
very ma.d - :

"% x # I just walked downstairs and sald 'th should
I workt. - The Corporal of the Guard oame ‘down and he
- walked over to me with * * * a smart smirk on his face.
» » * and I attempted to strike him and he raised his
arm and the punch was blocked. » * %, I was in sort of
a rage at the time. * » »* (R, 55, 56).

, S¢ 8. With respect to Speoification 1 of Charge II, to which
the accused pleaded guilty, the undisputed evidence clearly establishes
that the acoused on the morning of September 5, 1942, was reprimanded

or admonished by Sergeant Harold A. Coulson for rtilure to attend
~reveillo. "The accused "got very mad", told the sergeant to mind his
own business, and invited him to take off his stripes. While the
sergeant, in the exscution of his office, was reporting the incident
to First Lieutenant Lowell B. Hyett the accused struck the aergea.nt
in the face with his fist.

b. Additional Charge I; Violation of the 93rd Article

.Of War.

A As to this Charge and the Specification thereunder, alleging
a felonious asssult with intent to do bodily harm, the evidence shows
that the accused and Private Bernard L. Wingert were prisoners in the
guardhouse at Fort Lewis, Washington. They had been wrestling and
®horseplaying® for several days. Om November 5, 1942, while ®wrestling
. around, just for fun®, Mngert struck acocused on the forehead with a
stocking. The accused picked up the stocking and rubbed it over
Wingertt!s face. A little argument followed, and acoused struck 'm.ngort
in the mouth with his fist, splitting his lip.

The Msnual for courts-Ma.rtial defines an a.ssault with intent
to do bodily ha.rm a8 =

"s % & an assault aggravated by the ‘speéif:lo present
intent to do bodily barm to the person assaulted by means
of the force employed. * * #" (par, 1491, M.C.M., 1928).

Applylng this deﬁ.nition to the undisputed faocts in this case, it is

I
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- apparent that there is & failure of proof of one of the essential ele-
ments of the oi‘fense cha.rged to wit - intent to do bodily harm.

The Specif:.cation does not e.llege and the endence does not
prove eny acts.by the accused which would warrant the legal inference
that he intended to do bodily harm. The proof does establish beyond
‘a reasonable doubt that the accused, at the place and time alleged,
committed an assault end battery upon Private Bernard L. Wingert. ,
The Boerd of Review, therefore, holds as to Additional Charge I and .
the Specification thereunder, that the evidence is legally insufficient
to sustein a finding that accused committed a felonious assault, in
violation of the 93rd Article of War, but legally sufficient to sup-
. port a finding of guilty of assault and battery - a lesser included
offense - in violation of the 96th Mrticle of War.

c. Additional Charge II: Violation of the 65th Article
of Ware. T . s

The findingsof guiity of this V'Ch.arge and the Specification
thereunder are supported by clear and convincing proof that the ac-
cused, on November 13, 1942, while a prisoner in the guardhouse at

"~ Fort Weshington, eassaulted Corporal John DedJonge, corporal of the

guard, who was then in the execution of his ofﬁce, by strild.ng him
on the chest with his fist. .

4. The aocused in his unsworn statement admitted striking :
Sergeant Coulson, as alleged in Specification 1, Charge II; admitted
striking Private Wingert, as alleged in the Specification, Additional
Charge I; and, in effect, admitted an assault upon Corporal DeJjonge,
as o.lleged in the Specification, Additional Chargs II.-

"6e The: reviewing authority having disepproved the ﬁndings
under Charge I, alleging desertion, the meximum authorized punish-
ment imposable in this oase for striking a noncammissioned officer
while in the execution of his office, in violation of Article of
. TWar 65 (two Specs.), end for assault and battery, in violation of

“Article of War 96, is dishonorable discharge, total forfeitures, and
confinement at hard labor for two years and six months ('bar. 104c,
M.C.M.,,1928)

7« For the reasons stated, the Board of Review holds the record
of trial legally suffioient to support the findings of guilty of
- Specification 1, Charge II, and of Charge II; legally sufficient to
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"support the findings of guilty of Additional Charge II and the Speci-
 fication thereunder; legally sufficient to support only so much of .
‘the findings of guilty of Additional Cha.rge I and the Specification
thereunder as involves findings of guilty of assault and battery by
acoused, as alleged, and at the time and pla.co ‘alleged, in violation
of the 96th Artiocle of War; and legally sufficient to support only so
 much of ‘the sentence as involves dishonorabls. discharge, total for--

©  feitures, and conf:lnemmt at hard. labor for two years and six months

m f’@“‘ J‘udge Advocate.

/

/ ( {9\ _, Judge _Ldvociteg

Ju@.ge Aﬂ.vocuto..- :
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SPJGH - | A
CM 229366 1st Ind.
War Department, J.A.G.O., MAR 131943 - 70-the Commanding General,

33rd Infantry Division, Fcn't Lewis, Ha.ahington._

le In ths case of Private Ch.arles F. Long (20613710), Service

Battery, 210th Field Artillery Battalion, attention is invited to the -
foregoing holding by the Board of Review that the record of triel is ’
legally sufficient to support the findings of guilty of Specification
1, Charge II, and of Charge II; legally sufficient to supoort the fing- ,
_ings of guilty of Additional Charge II end the Specification thereunder;
legally suffioient to support only so much of the findings of guilty of
Additionsl Charge I and the Specification therewnder as involves findings
of guilty of assault and battery by accused, as alleged, and at the time
and place alleged, in violation of the 96th Article of War; end legally
sufficient to support only so much of the sentence as involves dishomor-
able discharge, total forfeitures, and confinement at hard labor for
two years. and six months, which holding is hereby approved. Upon ap-
proval of only so much of the findings of guilty of Additional Charge I

 and the Specification thereunder as involves findings of guilty of
assault and battery by accused, as alleged, and at the time and place
alleged, in violation of the 96th Article of War, and upon reduction ‘of
the term of confinement to two years and six months you will have

' authority to order the execution of tho sentenco.

2. Vhen ooPiea of ‘the published ordor in this case are forwarded
to this office they should be accompanied by the foregoing holding and
this indorsement. For convenience. of reference and to facilitate at-
taching copies of the published order to the record in this casse,
please place the file number of the record in brackets at the end of

~ the published order as follows: .

(oM zzsses)

%
) K. . MoNeil,

Brlgadier General, U, S. Army, ‘
Aoting The Judge Advocate General.

'ISP--:\:(_H:D

R ‘ : »
iy DEPARTMENT ' . . \
'CEE OF gumpLy
‘ra o
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Army Service Forces
In the Office of The Judge Advocate General

Washington, D.C.

SPIGH JAN 151943
CcM 22941.1 .

UNITED STATES - BERMUDA BASE COM/AND
Trial by G.C.M., convened at
Bermuda Base Command, November

2, 3, 4, and 5, 1942- -Dis-

- honorable discharge and con~
finement for fifteen (15) yea.rs.
Penitentiary. :

Ve

Private WILLIAM FERRELL
(6924973), Battery B, 27th
Coast Artillery Battalion
(Comp) (HD).

. REVIEW by the BOARD OF REVIEW
HILL, I.ION_ and SARGENT, Judge Advocates

1. The Board of Review has examined the record of trial in the
case of the soldier named above. :

2. The accused was tried upon -bhe following Charges a.nd Specifi-
cations:

CHARGEs Violation of the 92nd Article of Wa.r.

Specification- In that Private William Ferrell, Battery :
B, 27th Coast Artillery Battalion (Comp) (HD),
‘Bermuda Base Command, U. S. Army, did, at or near
Warwick Parish, Bemuda, on or about October 6, 1942,
foreibly and feloniously, against her will, have
carnal knowledge of Susan Olive Packwood,

. ADDITONAL CHARGE: (Finding of Not Guilty).
Specification: (Finding of Not Guilty). '
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He pleaded not guilty to the Charges and Specifications, and was found
guilty of the original Charge and Specification, and not guilty of the
Additional Charge and Specification. He was sentenced to dishonorable
" discharge, forfeiture of all pay and allowances due or to beccome due,
and confinement at hard labor for the term of his natural life. The

. reviewing authority approved the sentence, reduced the period of con-
finement to fifteen years, designated the United States Penitentiary, -
Atlanta, Geprgla, as the place of conflnemunt and forwarded the record
of trial for action under Article of War 50%.

3. The pertlnent evidence for the prosecution shows that on
October 6, 1942, Mrs. Susan Olive Packwood, a colored housewife, v
weighing .about 105 to 110 pounds, left the home of her sister between
10:45 and 11 p.m. to return to herhome in Paget Parish, Bermuda., . She
passed her father's house at about 1l p.m. and arrived at #Amen Corner%,
which was the boundary line betwsen Paget and Warwick Parishes., "Amen
Corner® is about 3.25 miles from the camp at which the accused was sta-
tioned. Upon arriving at the corner, a man, later identified as the
accused, struck Mrs, Packwood's eye, and dealt her several hard blows

on the chest and shoulder blades. She fell to the ground. Accused's
hands were on her mouth and throat and he threatened to choke her, stating
that he would kill her if she made any noise. She "screamed a little. I
couldn't do it very much. He had his hands around me. One hand to my
throat and one hand was to my mouth®,. She offered him her purse and
said she would do anything he wished if he did net hit her egair. With
his hands still on her throat and mouth, he dragged her along the road
to a hedge. He ordered her to get under the hedge, stating that if she
did not, he had a gun and would kill her. lrs. Packwood was thrown on
the ground. She nhollered" and was sobbing, but he made her stop. With
his hands on her throat, he ordered her to take off her ®"pants®.  When
she refused he threatened to kill her. "The grasp became tighter and
tighter everything I refused to do¥. He then ordered her to put her

. leg up. When she hesitated, he threatensed to choke and kill her. She
did so, and he started to ®finger me®. She asked how he would like

such a thing to happen to his mother and ‘sisters, and he told her to
nshut up®. "There was nothing else but threats going on all the time.®
He then ordered her to raise her legs. ™ihenever I refused anything

he threatened me®, Accused then had intercourse with her. During this
time his hands were on Mrs. Packwood's throat ®off and on®. When he

had threatened to shoot her, he tock out of his pocket what she thought
was a gum and laid it on the ground by his side. Mrs. Packwood pretended
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she ®was having a good time®, but was %on the alert* in order .to scream
if there was an opportunity. However, at the slightest sound, accused
would put his hands on her throat and threaten her. She thought it
useless to scream unless she heard someone approaching, and believed
accused would kill her if she screamed, with no onse nearby to aid her.
She did not attempt to strike him because she was too frightened and
her life ®would have been gone®. Afier accused had intercourse with
her, she heard voices which she recognized. She told accused that it
was her husband and to remain quiet or she would not be able to meet
accused again. %He seemed to fall for this®, said "All rightv, and
rolled .over to ascertain the direction from which the voices were
coming. Mrs. Packwood then screamed ®Governor, come to me quick,

Catch that man®, Accused got up.and ran. Mrs. Packwood arose, "tidied®
herself, and went out to the road. Accused was later brought back be-
tween two friends of Mrs. Packwood, named ®Governor® Lightbourne and
Roger Tucker. Mrs., Packwood identified accused at the trial as.the

man who had assaulted her (R. 4, 6-8, 10, 11, 14, 16-21, 30, 31; Ex. A).

The evidence further shows that at about 11:20 p.m., three
men (colored) named ¥Governor® Lightbourne, Buchanan L. Johnston, and
Daniel Wilson were walking in the vicinity of the attack. Johnston
had left the other two men at a nearby corner. They heard a woman's
voice, which sounded hysterical, calling “Governor®, or ®Governor,
come here®. A man who was later identified as the accused, ran out
on the road, and seized a bicycle. Lightbourne chased. him calling to
Johnston to stop him., As accused rode toward Johnston, the latter turned
his light directly on his face. Accused lost control of his bitycle and
crashed into-a wall.  Lightbourne fell on top of the man, who then arose,
said #I haven't done anything®, got on his bicycle, and started to ride
off. Lightbourne caught him again, they exchanged blows, and the man
" escaped. Lightbourne caught accused a third time and brought him back
to Mrs. Packwood, who was sitting on a wall. The accused was there under
a street light.  One side of his face was covered with blooed, and he had
blood on his shirt. He had a gray, American-made, United States Army
bicycle with large tires, equipped with a light. Mrs. Packwood was
nervous, excited, and angry. Her head was “banged up%, and she had a
bump on her face or head. Her dress was ®crumpled up behind", She said
that accused had hit and threatened to choke her, taken advantage of her,
and requested the men to "beat him up" (R. 8, 32-39, 40, 42, 45-53, 57).

Accused denied to Lightbourne that he had taken advantage of
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Mrs. Packwood, and stated that he did have a date with her and gave her
%,. He stated to Private Roger Tucker, Bermuda Military Infantry, a
nephew of Mrs. Packwood who had arrived on the scene, that his name was
VWiilliam Ferrell. Tucker jotted down on a card a number which he secured
-from accused's identification tags which were hanging on a chain around
his neck. The number was 6924973, serial number of accused, and the name
on the ldentification tags was ¥illiam Ferrell. Tucker further 1dent1fied
a blood-spattered, dirty, blue, civilian sport shirt and pair of blood-
spattered khaki trousers wnich were introduced in evidence, as being
similar to the ones worn by accused orn. that evening. On the shirt ap-
peared the number 3200, and on the trousers the number 4973 (the latter
number comprising the last four digits of accused's serial number).

He also-identified the card admitted in evidence as the card on which

he had jotted down the number from the identification tag. At the trial,
Lightbourne and Tucker identified accused as the man whom they had ap-
prehended. Lightbourne and Tucker had previously promptly identified
accused in an identification parade held three days after the commission
of the offense alleged. Actused was placed in line with five other men.
Mrs. Packwood at first failed to identify accused at the line-up, but did
so hesitantly after the six men in the parade had removed their hats at
her rquest (R. 4-5, 8, 19, 36, 38, 42, 45-46, 50—52, 60-63, 133; Exs.,
B, De B '

When Oscar Packwood, irs. Packwood's husband, arrived home
at midnight, she was erying, and appeared ®very nervous® and tvery badly
shocked". She told him that. an American soldier had attacked and raped
her (R. 9, 22-24, 60).

On the morning following the attack, Mrs. Packwood was examined
by a doctor who discovered no visible evidence of bruises or marks on her
~'neck, eyes, head, or face. She complained of a tender neck and shoulders.
Three days later he examined her again and found a discoloration under
the left eye. During his second visit he examined her genital organs and
found no signs of injury (R. 26~30, 130,.131).

Between 12 and 12:30 a.m., October 7, 1942, accused was ob-
served by several witnesses in or near his tent. ‘He had on a blue sport
shirt and khaki trousers similar to those introduced in evidence. His
face was scarred, freshly cut, and bleeding. His shirt and trousers
were blood-spattered. Accused stated to scme witnesses that he had fallen
from a bicycle., To others he had stated that he -had had sexual intercoirse
with a colored woman who had ®"squawked®, that he was then attacked by two
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colored men and had to fight his way out. Accused stated that he planned
to hide the shirt and trousers. He did hide the shirt near a tent under
a barrel. The shirt and trousers introduced in evidence were. later found
by a soldier under some lumber situated about 35 or 40 feet away from a
.row of tents. . The shirt was identified as his by a Private Kendall, who
had last seen it in his foot locker a few days prior to Qctober 6. The -
last four digits of the serial number of. Kendall,. "3290", were stamped

on the shirt (R. 4y 65, 69-’77, 79, 81, 83-86) ‘

Accused had a pass to go to Ham:.lton on the evenj_ng of October
6. According to the pass list, he left the post at 43230 p.m., and re~
turned at 9:45 p.m. His destination was Hamilton. Private Louis Brown,
Battery B, 27th Coast Artillery Battalion, who was the charge of quarters
. on Qctober 6~7, 1942, testii‘led that he did not sign accused in or out
(R. 66-68; Ex. F).:

- 4. The pertinent evidence for the defense was as follows:

Accused testified that on October 6 he used his pass and checked

-out between 4 and 4:30 p.m. *The person on duty® signed him ocut., He went
- to Hamilton on a Government issue bicycle, and returned at 9 p.m. to the
Empire, Bar, where he bought a pint of whiskey. He hid the whiskey not

far from camp in order that no one could detect it on his person when he
returned to camp, ' He then *checked in®, and Private Brown, who was charge
of quarters, signed him in at 9:45 p.m. He did not actually see Brown
make the entry, but Brown had a pencil in his hand and he ‘saw him *make -
the motions®. After going to the latrine, he borrowed a bicycle belonging
- to a soldier named Martin, and began to ride down a trail to the place whers
- he had hidden the whiskey.. He did not know what time it was when he started.
While riding down the trail his bicycle struck an object in the path, he
was thrown off, his face, hands,.and arms were "skinned”, and he was stunned.
Accused returned to camp and bathed his face, It was then about a half hour
since he had signed in. He went to his tent, where he engaged in some con-
versation with his tentmates. He slept, and was later awakened because
" his face was throbbing with pain. After going to the latrine, he hung his
shirt and trousers on a rope outside the tent. The following morning he
put them at the head of his bed or in his barracks bag. He did not see
them again, and could not explain why they were later found in the lumber
"pile. Accused identified Exhibits B. and D..as the shirt and trousers he
was wearing when the bicycle accident occurred. He denied having stated
that he was going to hide his clothes. He further denied being at the
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scens of the alleged crimé on that evening, and’ stated that he had not
assaulted a colored woman, and had not seen elther Lightbourne of Tucker,
(R. 10'7-111, 113-117) S

, ‘1ajor Arthur J. Hanna, Provost Ma.rshal who questioned some of
the witnesses prior to trial, testified that during the course of his
questioning, Private Brown, Charge of Quarters, had stated to him that.
he did not sign accused out, but that he did, in- accused!s presence,
sign hinm in at 9:45 p.m.. Captain Ralph A. Jones, Jr., who investigated,
the charge of rape, testified that Bromn made a sworn statement that

- ~ he signed accused in at 9:45 p.m., that he had looked at the clock at
that time, and that accused was then personally presen‘b (R. €8,. 105,

- 106).

_ 5. The evidence plainly shows the commission by accused of the
_offense of rape as found by the court. The circumstances preclude any

possibility that the woman consented to the act. Accused denied that
he had comnitted the crime,. but his identification by Mrs. Packwood,
Lightbourne, and Tucker, both at the identification line-up and at the
trial, was positive.  Further, he admitted to Tucker that his name was
William Ferrell, and the serial number which Tucker obtained from his
identification tags corresponded with that of accused. The motion by

the defense for a finding of not guilty to both Charges and Specifica-

\ ~tions was properly overruled by the court (R. 87).

6. Consideration was given to the attached request for clemency
by accused addressed to the Commanding General, Bermuda Base Cormand,
dated December 5, 1942.

7. The charge sheet shows that accused is 24 7/12 years of age.
During prior service in the Infantry he was unassigned from January
13, 1938, to May 26, 1940. He currently enlisted on May 27, 1940,

8. The court was legally constituted. No errors injuriously af-

" fecting the substantial rights' of a¢cused were committed during the trial.

- The Board of Review is of the opinion that the record of trial .
is legally sufficient to support the findings of gullty and the sentence.
Confinement in a penitentiary is authorized for the offense of rape,
recognized as an offense of a civil nature and so punishable by peni~

- tentiary confinement for more than one year by section 22-2801, Distrlct

of Columbia Code, 1940.

NE: Lieut.Cole.Ellwood W.Sargent - @C &%f—

igned the rough copy of this review , Judge Advocat.e.
>onteined in file), but left for an

véRseas station before the review 7 {
s retyped {n Pingl g £ San , Judge Advocate.
f (ST & | — _ |
: Lester S. Hill, Jr.,

Colonel,J.A.G.D., ' ' , Judge Advocate.
Chairma.n, Board of Review No. 1. '
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Ve Trial by G.C.M., convened at

S Cemp Breckinridge, Kentucky, -
Second Lieutensant SMITH F. December 10, 1942. Dismissal.
MUNSON (0-1289778), 390th _ : :

Infe.ntz_-y.'

OPINION of the BOARD OF REVIEW
HILL, LYON and SARGENT, Judge Advocates

1. The Board of Review has examined the record of trial in the
case of the officer named above and submits, this. its opinion, to
. The Judge Advocate General.

2. The accused was tried upon the following Cha.rges and Speci-
fications: .

CELRGE-I: V:.olation of the 95th Article of war

Specification; In that Second Lieutena.nt Smith F.
‘Munson, 390th Infantry, was, on or about Novem-
ber 22, 1942, in a private residence of Frank
Moorman, Highway 60, Morge.nfield. Kentucky,
found drunk in bed with an enlisted man, vis
Sergeant Howard Bentley, Compeny H, 390th
Infmbry. :

CHARGE II: (Findings disapproved by reviewing
authority).

He pleaded not guilty to all Charges and Speciﬁoations. He was found
guilty of the Specification, Charge I, except the word ®found} and
substituting the words "owned by" for the word "of™; guilty of Charge
‘I; and guilty of Charge II and the Specification thereunder. He was
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"sentenced to be dismissed the service. The reviewing authority disep-
proved the findings of guilty of Charge II, and of the Specification
thereunder, spproved the sentence, aud forwarded the record of trial
for action under the 48th Article of War.

3. Ihe evidence shows .that on the afternoon of Sunday, November -

‘22, 1942, the accused stayed in the mess hall of Company H, 390th In-
fantry, efter & 12330 dinner. Between then and 2:30 p.m. the accused
and Sergeant Howard Bentley, a cook, had been in the storeroom. drinking
some liquor which belonged to Bentley. Some other .cooks in the company
were drinking in the kitchen. The accused had epproximately three
drinks. Sergeant Bentley had an engagement to go to Morganfield with
accused. At ebout 2330 pem., Sergeant Bentley and accused entered the
car of another officer and were driven to town. Sergeant Bemtley
- brought from camp a quart of whiskey which the accused had bought with
money furnished by Bentley. The officer carried them as far as the
Reinbow Tavern. They then went to a cabin nearby where two girls,
Miss Brady and Miss Sheridan, lived, and then went to Waverly to see
if the girls were down where they worked.: They took a cab and arrived
at the Orange Front, a restaurant, about 4 Polle Sergea.nt Bentley had
soms whiskey and got drunk in the Orange Front, but did not remember
" whether the accused drank any there. The next thing Sergeant Bentley
remembered was going to bed. He next saw accused when ths military
volice woke him up in a cabin in which the girls lived. Miss Brady
had given Bentley permission "to be in this cabin at any time®.
_Bentley had arranged for accused to meet Miss Sheridan downtown to
have a date with her, and she was with them a part of the. time.
Bentley had previously had dates with the two girls.(R. 35-43)

Corporal Doyle M. Doneghue of the Militery Police, at about
10345 pem., November 22, in response to a call, went with three en-
listed men of the'Military Police to a house on’ route 60, behind the
- liberty Filling Station, which was owned by Frank Moorman and rented
to a Miss Sheridan. He picked up a lady and a man en route. Corporal
Doneghue found acoused and Sergeant Bentley in the house in bed asleep
under the covers. Both were dressed in pants end khaki shirts.
Corporal Doneghue shook and woke accused, who then refused to accompany
him to the police station. In response to the reguest of accused, he
called Lieutenant Joseph G. Burgess of the }Military Police (R. 4-12,
12-13, 14-19, 20-24, 25-27).

When Lieutenant Burgess arrived with Officer J. C. D. Hopgood
of the Morganfield police, the accused was sitting on the bed putting
on his shoes, and Sergeant Bentley was lying across the bed. Lieu-
tenant Burgess asked the acocused to dress, told Bentley to get up and
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dress, and directed Corporal Doneghue‘to teke both of them back to their -
organization. After finishing with his shoes, the accuséd put on his
blouse (R. 27-30, 31-33).

Lieutenant Burgess saw no indications which led him to believe
that the accused was under the influence of liguor. The accused talked
sensibly, end his eyes were clear. Lieutenant Burgess did not smell the
odor of diquor on the breath of acocused. In the opinion of Lieutenant
Burgess the accused was conducting himself in a very gentlemanly maaner.
Then the accused gave Lieutenant Burgess an unopened quart bottle of
‘whiskey, Lieutenant Burgess told him that he could have the bottle the
next time he came to Morganfield (R. 28-30)

On the other hand, the four enlisted men present and the civil

- policeman, Mr. Hopgood, testified that the accused was drunk. The en-
listed men based their opinions on the fact that accused staggered once
when he got up, was antagonistic, argued, talked very rough in a loud
volce and in a manner in which a sober officer would not talk, failed

to cooperate with the militery police; grabbed a ‘paper from Corporal
Doneghue, and 'did not have full control of his mental faculties. Of-
ficer Hopgood stated that accused was "under the influence of whiskey,
right sharply", had the odor of whiskey on his breath, was ™like a man
goetting over a drunk®, his speech was not that of a sober man, he was .
argumentative, and did not want to put his clothes on, "get out, or
anything else". If Lieutenant Burgess had not been along, officer
Hopgood would have taken accused to jail and placed a drunk gharge.
egainst him (R. 5, 15, 21, 26, 31-32).

» 4. The defense presented no testimony. The accused elected to
remein silent (R, 32-33).

5. It is clear that the accused was found in bed with Sergeant
Bentley in the house owned by Mr. Moorman. The Board is of the opinion
that the record shows that accused was drunk at the time, notwithstand-
ing the contrary opinion of Lieutenant Burgess. Winthrop cites as an
instance of conduct unbecoming an officer and a gentleman in violation
of the 61st (95th) Article of War -

"Drunkenness of a gross character committed in the
presence of military inferiors or characterized bty some
peculiarly shemeful conduct or disgraceful exhibition
of himself by accused" - (¥Winthrop's Milita.ry Law and
Precedents, 24 ed., p, T17).

There is no suggestion in the record that the accused was
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grossly drunk. Thare is nothing to indicate that there had been any"

' unnatural relations betwsen the two men. Regerdless of their purpose
in entering thse bouse, the faoct that they were found asleep in the
only bed in the room indicates that they were sleeping off the results
of earlier drinking. The conduct of accused in consorting with-an en-
. listed man under the circumstances stated by Sergeant Bentley, was en-.

" tirely inappropriate to his position as an officer. Such conduct, in

the opinion of the Board, wes mot of & character to come within the
purview of the 95th Article of War. - It wes, however, conduct preju- -
dicial to good order and military discipline, a.nd constituted a viola- R
tion of the 96t.h jrticle of War. o

6. Iho accused is 28 years of age. . The records of the Office
_'of The Adjutant General show his service as follows:

Enliated service, National Gua.rd, 1929 to 1957, and in 1940;
asctive service from October 15, 1940; appointed temporary second lieu-'
tenant, -Infantry, Army of the United States, from Officer Candidate
.School, and extended a.ctive duty, Anguat 11, 1942.

T. Ihe court was legally constituted. No errors in;juriously
affecting the substantial rights of the accused were committed during
the trial. For the reasons stated, the Board of Review is of the
opinion that the record of trial is legally sufficient to support the .
finding of gullty of the Specification of Charge I; legally sufficient
“"to support only so much of the finding of guilty of Charge I as finds
the accused guilty in violation of the 96th Article of Wer; legally
sufficient to support the sentence, and to warrant confirmation of the
sentence. Dismissal is authorized upon conviction of violation of the
96th grticle of Ha.r. ,

. kS /% Judge Advocate. .
'Z.A.u‘l, L 4/’1, Judge-Ad#ocate.

Judge Advocate .
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War Department, J.A.G.0., MAR I8 1943 - To the Secretary of War.

1, Herewith transmitted for the action of the President are
the record of trial and the opinion of the Board of Review in the
case of Second Lieutenant Smith F, Munson (0-1289778), 390th In~
f&ntry.

2, I concur in the opinion of the Board of Review that the rec-
ord of trial is legally sufficient to support the finding of guilty
of the Specification, Charge I, legally sufficient to support only so
much of the finding of guilty of Charge I as involves a finding of
guilty in violation of the 96th Article of Var, and legally sufficient
to support the sentence, and to warrant confirmation of the sentence.
I recommend that only so much of the finding of guilty of Charge I be
approved as involves a finding of guilty in violation of the 96th
Article of War,

The accused was drunk in bed with an enlisted man in a private
house, to which the enlisted man had access. The accused was not
grossly drunke Both were dressed in pants and shirts. There was no
suggestion of any unnatural relations between them, It appeared as

though both were sleeping off the effects of being drunk. In view
of all of the circumstances I recomménd that the sentence to diamissal

be confirmed, but that the execution of the sentence be suspended
during the pleasure of the President.

3+ Inclosed herewith are the draft of a letter for your signature,
transmitting the record to the President for his action, and a form of
Executive action carrying into effect the above-made recommendation,

“'TJLfa—azrx.rx\ QA Qe

MYRON C. CRAMER,
Major General,
The Judge Advocate General,

3 Incls,
. Incl. 1 - Record of Trial.
Incl. 2 - Dft. ltr. for sig.
Sec, of War.
Incl., 3 - Form of Executive
action.

{0nly so much of finding of guilty of Charge I approved as involves
finding of guilty of violation of the 96th Article of War. Sentence
confirmed but execution suspended. G.C.¥.0. 85, 13 Apr 1943)
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UNITED STATES 79TH INFANTRY DIVISION

)
) .
Ve ) Trial by G, C. M., convened at
: ) . Camp Blanding, Florida, November
Second Lieutenant ROBERT )
H, RAY (0-1283135), 313th g

Infantry.

30, 19420 DismiSS&lo

~-

OPINION of the BQARD COF REVIEW
COPP, HILL and ANDREWS, Judge Advocates,

1. The record of trial in the case of the officer named above
has been examined by the Board of Review and the Board submlts this,
its opinion, to The Judge Advocate General.

2, Accused was tried upon the following Charges and Specifi-
_cationsg - ’ -

CHARGE I: Violation of the 96th Article of War. !

Specification; 1In that 2nd Lieut. Robert H. Rey,
313th Infantry, having been restricted to the
limits of Camp Blanding, Florida, did, at Camp
Blanding, Florida, on or about November 1, 1942,
break said restriction by going to Jacksonville,
Florida,

CHARGE IT: Violation of the 6lst Article of War.

Specification: In that 2nd Lieut, Robert H. Ray,
313th Infantry, did, without proper leave, ab—
sent himself from his organization at Camp
Blanding, Florida, from abcut November 2, 1942
to about November 5, 1942,

He pleaded not guilty to and was found guilty of the Charges and Speci-
flcations, Evidence of one previous conviction for sbsence without leave
from September 5, 1942, to September 7, 1942, in violation of Article of
War 61, was introduced. He was sentenced to be dismissed the service,
The reviewing authority approved the sentence and forwarded the record
for action under Article of War 48.
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3. The evidance shows that on September 19, 1942, accused was
sentenced by general court-martial to be restricted to the limits of
Camp Blanding, Florlda, for two months, The sentence also included
forfeitures of pay and a reprimand, (Ex. 1) On or about October 24,
1942, accused received and read a copy of the general court-martial
orders publishing the sentence (Re 16, 44). The orders included the
reprimand (Ex., 1). Despite the fact that the restriction had not
been removed (R. 15, 19, 20, 21), accused absented himself without
leave on November 1 and remained absent until November 5 (R. 17, 18;
Exe 2). During this period his bed was *unmade® (Rs 23) and he was
not seen in his hutment or anywhere else in camp (R. 22, 23, 25, 26).
On November 1 he was seen by Second Lieutenant Myron H. Murley, 313th
Infantry, in the Patio Grill, Hotel Roosevelt, Jacksonville, Florida
(Re 29, 30, 37, 38), at which time, in the opinion of Lieutenant
Murley, he was drunk (R. 30). At the time of accused!s unauthorized
absence he was in command of a rifle platoon for which a training
schedule had been "made up" (R. 46, 47). As a result his time had
nall been scheduled" (R. 47).

Accused testified that on Saturday night (October 31, 1942) he
was drinking in the officers! club (R. 43). He testified further:

"From a period some time Saturday night, every-
thing is hezy. I don't remember exactly where

. I went, I couldntt swear as to where I went.
Then the next I remember, actually remember, is
some time Thursday when Captain Butscher woke me
and told me I was under arrest ##t" (R. 43).

He testified also that he could remember “different spots and a crowd
and something like that% but could not “answer exactly where I was or
what I was doing" (R. 45).

Captain Stephen D. Butscher, Company F, 313th Infantry, a witness
for the defense, testified that accused had performed his duties ®in
an excelleni manner®, had never caused any trouble and, while on duty,
had never acted in a manner unbecoming an officer and a gentleman (Re 34).

4o The evidence thus shows that having been lawfully restricted
to the limits of Camp Blanding, accused broke the restriction by going
to Jacksonville, Florida, as alleged in the Specification, Charge I,
and that he absented himself without leave fram November 2, 1942, to
November 5, 1942, as alleged in the Specification, Charge II. His

2
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testimony that during his entire absence he was so drunk that he did
not remember what occurred is not convincing, In any case, his drunk-
enness, even though so great as to impair his mental faculties to the
extent claimed by him, does not constitute a defense, for specific in-
tont is not an element of the offenses with which he was charged (par.
1263’ MOC.MQ)O

5. War Department records show that accused is 23 years of age.
He graduated fram high school. He enlisted October 5, 1939, and served
as an enlisted man until May 1, 1942, when, after campletion of a
course at ths Infantry Qfficer Candidate School, Fort Benning, Georgia,
he was commissioned a second lieutenant, Army of the United States,

6e The court was legally constituted. No errors injuriously af-
facting the substantial rights of accused were committed during the trial.
The Board of Review is of the opinion that the record of trial is legally

sufficient to support the findings and sentence and to warrant confirmation
thereof. INdsmissal is anthorized upon conviction of violation of Articles

AW , Judge Advocate,
m‘ R W , Judge Advocaté.
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1st Ind.
Var Department, J.A.G.0ey, FEB 20 1943 - To the Secretary of War,

1. Herewith transmitted for the action of the President are the
record of trial and the opinion of the Board of Review in the case of
Second Iieutenant Robert H. Ray (0-1233135), 313th Infantry.

2. I concur in the opinion of the Board of Review that the record
of trial is legally sufficient to support the findings and sentence and
to warrant confirmation thereof. Having been restricted to camp limits
under a court-martial sentence accused broke the restriction and absent~
ed himself without leave for three days., He was sentenced to dismissal.
He had previously been convicted by general court-martial of absence
without leave and sentenced to forfeiture of pay, restriction and rep—
rimand, and his present offenses occurred only a few days after receipt
of the order promulgating the previous sentence. His company commander
testified that he had performed his duties in an excellent manner, Ac-
cused's repeated offenses evidence indifference and irresponsibility
incampatible with effective service as an officer, I do not believe
that future useful service as an officer can be expected of him, Ac~-

cordingly I recommend that the sentence be confirmed and carried into
execution,

3. Inclosed are a draft of a letter for your signature, transmit-
ting the record to the President for his action, and a form of Executive
action designed to carry into effect the recommendation hereinabove made,
should such action meet with appro

/ E. C. MGN%

/
Brigadier General, U. S. Army,
Acting The Judge Advocate General,

3 Inclse
Incl.l~Record of trial.
Incl.2~Draft of let, i‘or
sig. Sec. of War,
Incl.3=Form-of action.

(Sentence confirmed tut execution suspended. G.C.M.0. 76, 2 Apr 1943)
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UNITED STATES
.v. '

(34100031), Compa.ny A, 41st

)
)
)
Private WILBER FLOYD )
Engineers. §

JAN 30 1343

UNITED STATES ARMY
TORCES IN LIBERIA

Trial by G. C. Ms, convened at
Harbel, Iiberia, September 14 -
and 15, 1942, Dishonorable dis-
charge and confinement for two
() years. Task Force Guard=—
house, ‘

HOLDING by the BOARD OF REVIEW
HOOVER, COPP and ANDREVS, Judge Advocates.

i, The Board of Review has examined the record of trial in the
case of the soldier named above,

2. Accused was tried upon'th'evfollowing Charges and Specifi-

cations:

CHARGE I: Violation of the Y6th Article of War.

Specification 1: In that Private ¥ilber Floyd,
Company "AM, Farty First Engineers, having
been restricted to the limits of the company
area, did at Snafu Dock, Liberia, on or about

- July 25, 1942, break said restriction by go-
ing to Marshal, leerla.

Speciflcation 23 In that Private VWilber. Floyd
Company VAY, 41lst Eng:.neers at Karshal, Liberia,

on or about July 26

» 1942, did by threatening to

- do bodily harm to J. W. Marshal, a citizen of
- Ilberia, conduct himself in such a manner as to
bring discredit upon the military service.

CHARGE IIs Violation of the 58th Article of Var,

Specification: In that Private Wilber Floyd,
Campany "A", Farty-first Engineers, did, at
Harbel, Iiberia, on or about August 1, 1942,
desert the service of the United States and

(149)
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did remailn absent in desertion uhtil he surren-
dered himself at Harbel, Liberia on or about
‘August 6, 1942, .

lie pleaded gullty to Charge I and Specification 1 thereunder, and not
guilty to Specification 2, Charge I and to Charge II and its Specifi-
catlon. He was found gu:.lty of Charge I and its Specifications, guilty
of the Specification, Charge II,

. "except all the words of the specification, sub=-

~ stituting therefor the specification !'In that
Private Vilber Floyd, Company “iA®, Forty First
Engineers, having duly been placed in confine-
ment in the Task Force Guard House, Task Force
5889, on or about August 1, 1942, did, near
Harbel, Liberia, on or about August 1 1942,
escape from said confinement before he was set
at liberty by proper authority'. Of the except~ .
ed specification, Not Guilty; Of the substitut~
ed specification, Guilty*,

and not guilty of Charge II but guilty of violation of Article of War 69.
No evidence of previous convictions was introduced. IHe was sentenced to
dishonorable discharge, farfeiture of all pay and allowances due or to be-
come due and confinement at hard labor for two years. The reviewing au-
tharity approved the sentence, directed its execution, and designated the -
"Force Guardhouse" as the place of confinement. The record of trial has
been treated as if forwarded for action pursuant to Art:.cle of Var 50%.

3. The evidence, together with the pleas of guilty, is legally suf-
ficient to support the findings of gu:.lty of Charge I and Speclflcation 1
thereunder,

4+ The evidence relating to Specification 2, Charge I, shows that.
on July 25, 1942, while stationed in Iiberia, accused went to the town
of larshall, Liberia (R. 3). He had previously made several calls there
on one Caroline Green (R. 4). John Narshall testified that Caroline was
his niece and that she had told him that :

tshe didn't want to go with Robert (sic) Floyd

anymore because he tried to give her some bullets
as a souvenir and she was afraid of himt,

-2—
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This witness further testified;
#later my wife told me that Floyd brought a ree
" volver to my house and she was afraid of it and
hid it, but a friend of Floyd's found it and gave
it back to him, - On the 25th of July my wife came
and got me fram my work and told me that Robert
Floyd was at my house and had said that if Caroline
wouldn't have him he would kill Carcline, my wife
~and myself, and then ki1l himself, When I got there

Floyd told me he hadn't said anything like that, then

later he told me that he wouldn't do it again, I was
afraid of Floyd then so I told Mr, Killian about what
had happened"

Marshall also testi.fied as followsz

Q. Did Private Floyd threaten you with arevolver?
#A. Yes, he had a revolver,

nQ. Did he have the revolver in his hand?

“A. No, he didn't take the revolver out of its case.
nQ. Vhat time did this incident happen? -

"A. About 10:30 or 11:00 at night on July 25thn, (R 4)

The pfoéecution offered, and without objection by the defense

'(151)~j

the cowrt received in evidence (Re 7) a letter dated September 14, 1942,

signed by "Ca.roline ‘Green Marshall", containing the follcm:l.ng I

"On the night of the 25th of July 1942 Robert Floyd
visit Mre & }Mrs. John Marshallls home and said to
them, that in-as-much as I don't care to love him
any more, I am not to have another man, he'!ll shoot
me there would be (5) five graves, a Joker, Mr.
Marshall, Robert Floyd, myself and any other who be
present. And I ran from the home and slept out.
Say about 7:30 that very night he send me a bullet,

- for what reason he never sald, by one Jones his -
friendy (m. F)o .

The defense offered ancther letter written by Caroline (the contents
do not appear), but the prosecution object.ed to its admission on the
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ground that "this letter has not been properly identified before the
court®, and the court sustained the cbjection (R. 7).

z}.ccused.’declihed-to tastify or make an unsworn statement.

: 4e It thus appears that in-response to a double question as to
vhether accused had threatened him with a revolver, quoted above, the
witness karshall gave an answer which might be construed as a state-
ment that at the time and place alleged in Specification 2, Charge I,
accused did threaten him. The answer may also be construed nerely as -
a statement that accused had a revolver on his person. Accused did
not, according to the testn.mony, present the weapon in a threatening
ma.rmer.

The only unequivocal testimony -that a thréat was made comsisted
of Marshallts statement that his wife had told him of such a threat,
and of the letter by Caroline in which she asserted that threats were
made. The statement by Marshallts wife was of course pure hearsay and
its admission was error. It does not appear from the record that the
- defense intended to stipulate that Caroline would testify in accord
with the contents of her letter if called as a witness, The letter,
as such, was wholly incompetent and should not have been received in
evidence or considered by the court. It not appearing that the de-

" fense understood its right to object the fallure of the defense coun-
sel to object to the letter did not amount to a waiver as to 1ts COm=
petency (par. 126c, K.C.l.).

In view of the ambiguous nature of the campetent proof the Board
of Review is convinced that the erroneous consideration by the court
of the incompetent but unequivocal proof must have influenced the find~
ings to the prejudice of accused, This being so, the record is legally
insufficient to support the finding of guilty of Specificauon 2, Charge
I.

5. The only question relating particularly to Charge II and its
Specification which requires consideration is whether the offense of
escape in viclation of Article of War 69, found under this Charge and
Specification by exceptions and substitutions, was included in the of-
fense of desertion in vioclation of Article of War 58 as charged, Find=-
ings of an offense different from that charged are authorized only when
the offense found is lesser than and necessarily included in the ~offense
charged (par. 78¢, M.C.M.).
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The reason for the rule that an offense found must have been in=—
cluded in that alleged rests in the axdamatic principle that an accused
cannot lawfully be convicted of an offense with which he has not.been
charged, It is clear that an offense is not cl_xarged unless all its-
elements are charged. In the present case, the escape found involved
‘a breach of physical restraint (par, 139, M.C.M.) whereas the desertion
charged might have been committed without such breach of restraint (par.
130, M.C.K.). A clarifying test to be applied is whether in order.to
prove the desertion charged it was essentlal to prove the breach of
restraint involved in the escape found.  Manifestly such roof was not
essential, It follows that the offense found was distinct from and
not included in that charged. !

: The record of trial is legally insufficient to support the find=-
ings of guilty of Charge Il and its Specification.

6. There is nothing in the record of trial and accampanying papers’
to show that the requirements of Article of War 70 far a pre-trial in-
vestigation of the charges were camplied with, nor does it appear that
the appointing authority referred the cha.rges to his staff Judge advo=-
‘cate for consideration and advice prior to reference for trial, Further-
more, before acting upon the proceedings, the reviewing autharity, so far
as appears, did not refer. the record of trial to a staff judge advocate
as required by Article of War 46. Ordinarily, a presumption of regular—
ity in the performance of their duties by the officers responsible for
the fulfillment of these requirements might be indulged (par. 112a,

M.CMd,). The circumstances of this case, however, suggest that the re-—
quirements were not in fact complied with, ,

The requirements for referen_ce of charges and records of trial to
staff judge advocates have heretofore been held to be directory only
and to have no effect upon the legality of the rroceedings (CM 215720,
Pool; Cuf 215721, Klobucher; Cii 224823, Grenzebach). However, in 1924,
the . Board of Review held that the provisions of Article of War 70 and
paragraph 76a, Manual for Courts-Martial, 1921, relating to pre-trial
mvestigation, were jurisdictional, and that failure to camply with
them rendéered the proceedings of the court void &b initio (CM 161728,
Clark). Subsequent holdings of the Board of Review have reached the
same result (CM 182225, Keller; CM 183183, Claybaugh). In neither of
these latter cases was the holding based upon lack of jurisdiction;
rather, the theory appears to have been that tailure to comply with



http:theBoa.rd
http:revievd.ng

(154)

Article of War 70 was per se an error injuriously affecting the sub-
stantial rights of accused, Although these cases have not been ex-
pressly overruied, opinions on analogous points indicate that the
first three paragraphs of Article of War 70 have come to be -regarded
as directory only in all respects and that failure to comply there-
vith is not fatal error. The following cases represent examples of
this views Sec. 376 (3), Dige OPe J.A.Ge, 1912-1940. (failure to swear
witness not prejudicial error where facts admitted or otherwise proved);
CM 172002, Nickerson (fallure to sign or swear to charges); Ci 201563,
Davis (report of investigation by telephone instead of .in writing);

"CM 202511, Godfrey (no reinvestigation after staff judge advocate had
amended charges by changing the article of war and the name of the
owner of stolen property); CM 206697, Brown (reference of charges to
accuser for investigation). The Nickerson case contains the follow-
ing apt language: : -

8The provisions of A.W, 70 requiring the -
charges and specifications to be sworn to, was
intended for the benefit of the accused in order
that he might not be ‘subjected to frivolous or
malicious prosecution and if he did not object
to the irregularity and the accusation is sus-
tained by the proof, the fact that the charge -
and specifications were not sworn to would not
in itself injuriously affect any of the sub-

- stantial rights of the accused" (CM 172002,

Nickerson).

The reasoning in the Nickerson case applies with equal logic to the
present case, '

The foregoing cases, together with those holding that failure to
make the required references to staff judge advocates is not fatal er—
"ror, Justify the conclusion that the investigat.on required by Article
of War 70 is not mandatory,. and that its amission does not constitute-
fatal errar. This conclusion coincides with the apparent Congressional
intention in enacting the statute, which was to prevent "unnecessary
and unjust trials® based "on flimsy evidence without a prima facie caset
(Hearings before the Senate Commlittee on lilitary Affairs on S.B3.. 5320,
65th Cong., 3rd Sess., p. 108; Hearings before the Subcommittee, Senate
Committee on Military Affairs, on S.Be. 64, 66th Cong., lst .Sess., ppe
101, 1390; Proceedings, Report of Special War, Department Board on Courts-—
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Martial and Their Procedu.re, July 17, 1919, Pe 5)s The requa.rements

are wholly procedural and do not affect the processes of courts—

martial in their determinations of guilt or innocence. Although the
language of a statute is mandatory, it may be regarded as directory

if the legislative purpose can best be carried out by such a con-
struction (59 C.J. 1072). Moreover, the Supreme Cowt has held that

the provisions of the Fourth, Fifth and Sixth Amendments to the Con-

. stitution, which are mandatory in form and some of which involve pro~
cedural matters, are not limitations upon the Jurisdiction of the

trial cowrt and may be waived (see, for example, Trono v. United States,
199 U.Se, 521; Diaz v, United States, 223 U,S. 442; Sego urola v, United -
States, 275 U.S..106; Johnson V. Zerbst, 304 U.S. 458). In United
Sta.tes v, Gill, 55 Fed (2nd) 399, a United States district court ourt has
expressed the view that indictment by a grand jury (a procedure basically
similar to investigation of charges) may be waived. In reaching this
conclusion the court applied the reasoning of the Supreme Court in
Patton v, United States, 281 U.S. 276, a case pertaining to walver of
trial by jury in criminal’'cases, gua.ranteed by section 2, Article ITI

of the Constitution. 1In that case the Supreme Court sa:.d among other

thipgs:

nThe record of English and colonial juris-
prudence antedating the Constitution will be
searched in vain for evidence that trial by jury
in criminal cases was regarded as a part of -the
structure of government, as distinguished from
a right or privilege of the accused. On the con-
trary, it uniformly was regarded as a valuable
privilege bestowed upon the person accused of
crime for the purpose of safegusrding him against
the oppressive power of the King and the arbitrary
or partial judgment of the cowrt. Thus Blackstone,
who held trial by jury both in eivil end criminal -
cases in such esteem that he called it 'the glory
of the English law', nevertheless looked upon it
as a 'privilege', albeit 'the most transcendent
privilege which any subject can enjoy.'
R #* # * *

n"In the light of the foregoing it is reason-
able to conclude that the framers of the Con—
stitution simply were intent upon preserving the
right of trial by jury primarily for the protection
of the accused.
* : 3 #* 3* #*
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#Jpon this view of the constitutional provisions
we conclude that Article III, Section 2, is not juris-
dictional, but was meant to confer a right upon -the
accused which he may forego at his election. To deny
his power to do so, is to convert a privilege into an
imperative requirement" (Patton v, Cnited States, 281
UeSe, 276, 296~298).

For the foregoing reasons it is the opinion of the Board of Re-
view that the provisions of Article of War 70 requiring investigation
of the charges before trial are not jurisdictional, and that under the
circumstances of the present case failure to comply with them did not
injuriously affect the substantial rights of accused, To quote from
a penetrating review by the staff judge advocate in the Brown case
(Clf 206697) s

uIf % a thorough and impartial investigation is
not had, /and/nevertheless the charges are referred
for trlal a fair trial is had which results in con-
viction, and the sentence is approved; all that the
accused has suffered is injuria sine damno, a tech-
nical wrong which did him no harm, The law ought
not to admit that a guilty man is harmed if tried,
convicted, and sentenced; and, if he has had a fair
trial and has been convicted, the law, if it does
not stultify itself, must assume him to have been
guilty, The case therefare falls within the exact
language of A.W. 37. 30 It was no part of the pur—-
pose of the authors of A.W. 70 to prevent the trial,
conviction, and punishment of-a guilty manw,

In so far as the Clark,.Xeller and Claybaugh cases are in con-
flict with this holding, they should no longer be followed.

It may be noted that the appellate Jurisdiction granted to the
Board of Review by Apticle of War 503 relates entirely to the "record
of trial" and on its face is not concerned with extraneous matters of

procedure, However, the conclusions of the Board are not based upon
this ground, .

, 7. The maximum 1imit of punishment prescribed by paragraph 104c

of the lanual for Cowrts-Martial for the offense of breach of restriction
to command is confinement at hard labor for one month and forfeiture of
two~thirds pay per month for a like period,
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8. For the reasons stated the Board of Review holds the record
of trial legally sufficient to support the findings of gullty of Charge
I and Specification 1 thereunder, legally insufficient to support the
findings of guilty of Specification 2, Charge I, and the findings of
guilty under Charge IT and its Specification, and legally sufficient
to support only so much of the sentence as involves.confinement at
hard labor for one month and forfelture of $33.33.

, Judge Advocate,
Judge Advocate,

m AX A , Judge Advocate,
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lst'Ind.
War Departmenty, J.A.GeO., FEB 21943 _ 75 the Commanding General,
United States Army Forces in Liberia, APO 601, c/o Postmaster, New York
City, New York.

1. In the case of Private Tilber Floyd (34100031), Company A, 4lst
Engineers, attention is invited to the foregoing holding by the Board
of Review that the record of trial is legally insufficient. to support
the findings of guilty of Specification 2, Charge I, and the findings
of guilty under Charge II and its Specificatlion, and legally sufficient.
to support only so much of the sentence as involves confinement at hard
labor for one month and forfeiture of $33.33, which holding is hereby
approved., Upon vacation of the findings of gullty of Specification 2,
Charge I, and of Charge II and its Specification, and of so much of the
sentence as is in excess of confinement at hard Jlabor for one month and
forfeiture of $33.33, you will have authority tg order the execution of
the sentence. ' '

2. Inasmuch as the sentence included dishonorable discharge not
suspended and was not based solely upon findings of guilty of charges
and specifications to which accused had pleaded guilty, you were with-
out authority to order the execution of the sentence in the absence of
a prior holding by the Board of Review, with the concurrence of The
Judge Advocate Gensral, that the record of trial was legally suﬁ'lcient
to support the sentence. See third subparagraph of Article of War 50—,;.
You should now take additional and corrective action upon the record of
trial in accordance with paragraph 1, above., Following such action a
corrected general cowrt-martial order setting forth the entire proceed-
ings, including your correc¢tive actlion and your order for execution oi‘
the sentence as modified following compliance with Article of War 50—
should be published,

3. TVhen copies of the published order in this case are forwarded
-to thls office they should be accompanied by he foregoing holding ard
this indorsement, For convenience of reference and to facilitate at~
taching coples of the published order to the record in this case, please
3 % m the file number of the record in brackets at the end of the pub-
d order, as follows:

4—*';‘ ’\1 ‘ yron C.-Cramer, o

¥ajor General,
- The Judge Advocate General,
. 1 Inecl.
. Recérd of trial,
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UNITED STATES ARMY
UNITED STATES FCORCES IN LIEERIA
Trial by G, C. M., convened at
Roberts Field, Liberia, October
17, 1942, Dishonorable dis-
charge and confinement for one
(1) year, Task Force Guardhouse,

v,
Private.First Class BENNY

LAX (34039819), Company C,
41st Engineers,

N s N Nt st e Nt

: REVIEW by the BOARD OF REVIEW
HOOVER, COPP and ANDREWS, Judge Advocates.

l. The Board of Review has examined the record of trial in the
case of the soldier named above,

2., Accused was tried upon the following Charge and Specifi-
cation:

CHARGE: Violation of the 93rd Article of War,.

Specification; In that Private First Class BENNY
IAX, Company ®C%, 4lst Engineers, did, at Harbel,
Liberia, on or about August 24, 1942, with intent
to do him bodily harm, commit an assault upon
Sergeant SYLVESTZR LAYO by cutting him in the
chest, with a dangerous weapon to wit, a knife.

He pleaded not guilty to and was found guilty of the Charge and Specifi-
cation, ZEvidence of one previous conviction by summary court—martial for
absence without kave in violation of Article of War 61, was introduced,
He was sentenced to dishonorable discharge, forfeiture of all pay and al-
lowances dues or to became due and confinement at hard labor for one year.
The reviewing authority approved the sentence, directed its execution and
designated the "Task Force Guardhouse" as the place of confinement. The
record of trial has been treated as if forwarded for action under Article
of War 503.

3. The evidence shows that on the night of August 24, 1942, at
"Camp 45% in Liberia, Africa, accused came to a house where Sergeant
Sylvester Mayc, Campany B, 4lst Engineers, was conversing with Ma girlw,
Mayo testified as follows;
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"when the accused came in, he said to the girl,
‘which one of us do you like best?!-the girl
chose me and Lax went out., He came back later

and said, 'Where is my gal?' I told him she was
around scmewhere, He followed me into another
room and sald 'I'll tell you one thing, I don't
give a good God dam about you or the woman either.
I told him not to get excited and get into trouble,
that I didntt come all the way over here to fight
over a woman anyhow, Lax grabbed me by the collar
with his right hand and pulled out a knife with
his left., He shoved me out of the room with his
right hand and as he shoved me he stabbed me in
the chest with his left hand. I broke loose and
ran out into the street" (R. 2).

On the street Mayo secured from another noncommissioned. officer a pistol
and returned to the house (R. 2, 3). When accused saw Mayo he started
toward him with the knife in his hand and raised. }ayo then fired the
pistol twice, one of the bullets at least striking accused. (R. 2)

Accused declined to testify or make an unsworn statement.,

4+ The evidence sufficiently shows that at the place and time al~-
leged in the Specification accused committed an assault upon Sergeant
‘Mayo by cutting him in the chest with a knife, a dangerous weapon. The
circumstances establish intent to do bodily harm. The assault followed
a quarrel over a waman but accused was the aggressor in the resort to
violence, There was no element of self-defense,

: 5. There were many errors in the preparation of the record of trial
but the record sufficiently establishes the constitution of the court and

- contains a complete history of the proceedingr. The cowrt was convened
by the officer commanding %Task Force 5889" and the action upon the
record of trial was taken under the same caption. This Task Force is
identical with the United States Ammy Forces in Liberia, the commanding
officer of which has autharity to appoint general cowrts-martial.

6. No report of investigation accompanies the recard of.trial but
there are appended to the record statements of witnesses sworn to before
an "Investigating Officer%, Second Lieutenant Richard H. Evans, 41lst
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Engineers, tho accuser. It is probable that an investigation in sub-
stantial compliance with the requirements of Article of War 70 was-
made. In any case, the deficiencles in this rega.rd were not fatal
(CM 229477, Floyd)e

" . It does not appear that the cha.rgés wére referred to a staff judge
advocate for consideration and advice prior to reference for trial,

- Neither does it appear that the record of trial was referred by the re-

viewing authority to his staff judge advocate or to The Judge Advocate
" General as required by Article of War 46. These omissions were not
fatal to the proceedings (cM 229471, Floy ) .

. T The cowrt was legally const.ituted. No errors ihjm‘iously a.f-b
fecting the substantial rights of accused were committed during the

~trial. In the opinion of the Board of Review the record of trial is
-legally su.fticiant to support the findings and sentence. .

, Judge Advocate,

s Judge Advocate,

‘ s Judge Advocate,
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, UNITED STATES ARKY
UNITED STATELS FORCES IN LIBERIA

Trial by G. C. Ms, convened at .
Roberts Field, Liberia, November
23, 1942, Dishonorable discharge
and confinement for six (6) months,
Task Force Guardhouse,

Ve

Sergeant, SYLVESTER MAYO
(34032699), Company B,
41st Engineers. ’

N et Mot S N s

REVIEW by the BOARD OF REVIEW
HOQVER, COPP and ANDREWS, Judge Advocates,

. i. The Board of Review has examined the record of trial in the case
of the soldier named above. ‘

2. Accuéed was tried upon the following Cha.t"_ge and Specification:
CHARGE: Violation of the 93rd Article of War.

‘Specification; In that Sergeant Sylvester Mayo,
Company "B", 4lst Engineers, Harbel, ILiberia,
did, on or about August 24, 1942, with intent
to do him bodily harm, commit an assault upon
Pvt, lcl Benny Lax, by shooting him in the
abdamen, with a dangerous weapon to wit, a
Caliber 45, revolver,

He pleaded not gullty to and was found guilty -f the Charge and Specifi-
catlon, No evidence of previous convictions was introduced, He was sen-
tenced to dishonarable discharge, forfeiture of all pay and allowances due
ar to become due and confinement at hard labor for three years. The re—
viewing authority approved the sentence but reduced the period of confine-
ment to six months, directad the execution of the sentence as thus modi-

- fied and designated the "Task Force Guardhouse® as the place of confine-
ment. The record of trial has been treated as if forwarded for action
under Article of War 50%.

3. The evidence shows that on the night of August 24, 1942, at
"Camp 45%, Liberia, Africa, accused encountered Private First Class
Benny Lax of his organization in a house where a dance was in progress.
Lax testified that while he was in the building he
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ftalked to a girl who told me she had no boy friend.
Sgt Mayo came in and whistled at her and she went
over to see what he wanted she came back and told.me
she was going to dance with him, iayo later told me
we could have intercourse with the girl for a dollar
apeice. I said OK. Then later the woman's manager
told me Mayo was going to give her four dollars for
the night. The manager said he would get me another
girl., layo then came in and said he was finished and
that I could have her. I salid I wouldn't follow any
wman. . Mayo then went out and came back with Sergeant
Griffents pistol and shot me twice",

Witness testified that he tthrew? a knife at accused after accused had.
shot him. A noncommissioned officer testified that he heard two shots,
that following the shots accused came from the vicinity of the ‘house -
and stated that he "had shot the soldier", (R. 2)

- Accused testified that following a dispute between him and lax as
to who was to have the #native girl® she chose accused. Lax thereupon
expressed his indifference in the matter but seized accused and cut him
in the chest. Accused ran outside, secured a pistol and returned to
the house., When Lax saw accused,lax "whirled and started for me with
the knife again". Accused thereupon fired upqn Lax, at a distance of-
ebout 15 feet, one of the bullets striking him. (R. 3)

4o The uncontradicted evidence shows that at about the place and
time alleged accused comnitted an assault upon Lax by shooting him with
a pistol, a dangerous weapon.: The circumstances establish intent to do
bodily harm, Although the victim of the shooting had previously com—
mitted a serious assault upon accused the court was justified in con-
cluding that accused renewed the affray and that there was no element
of self-defense in accusedts act in firing the shot which struck Lax.

5. There were many errors in the preparation of the record of trial
but the record sufficiently establishes the constitution of the court and
contains a complete history of the proceedings. .The cowrt was convened
by the officer commanding ®Task Force 5889% and the action upon the
record of trial w as taken under the same caption, This Task Force is
identical with the United States Army Farces in Liberia, the commanding
officer of which has authority to appoint general courts-martia.l.
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6. No report of investigation accampanies the record of trial but
there are appended to the record statements of witnesses sworn to before
an "Investigating Officer", Second lieutenant Richard H. Evans, 4lst
Engineers, the accuser, It is probable that an investigation in sub-
stantial compliance with the requirements of Article of War 70 was
made. In any case, the deficlencies in this regard were not fatal

(Cx 229477, Floyd).

It does not appear that the charges were referred to a staff Judge
advocate for consideration and advice prior to reference for trial.
Neither does it appear that the record of trial was referred by the re-
viewing authority to his staff judge advocate or to The Judge Advocate
General as required by Article of War 46, These omissions were not
fatal to the proceedings (CM 229477, Floyd).

- 7. .The cowrt was legally constituted, No errors injuriously af-
fecting the substantial rights of accused were committed during the

trial, In the opinion of the Board of Review the recard of trial is
legally sufficient to support the findings and sentence,

AL vW , Julge Advocate.
/

T

W /l .A:. s, Judge Advocate,

()
;I Z,Van\ - W Judge Advocate.
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Washington, D. C.
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UNITED STATES SEVENTH SERVICE COMMAND
SERVICES OF SUPPLY

V. .
Trial by G.C.M., convened at :
Army Air Base, Colorado Springs, -
Colorado, December 15, 1942. :
Dismissal and confinement for

one year.

First Lieutenant BOB WATSON
SOWER (0-427020), Air Corps

Nt S Vs N gt s st g

OPINION of the BOARD C(F REVIEW
CRESSON, SNAPP and LIPSCOMB, Judge Advocates

l, The record of trial in the case of the officer named above
has been examined by the Board of Review and the Board submits this,
its opinion, to The Judge Advocate Genersal.

2. The accused was tried upon the following Charges and Specificﬂ
tions:. !

CHARGE I: Violation of the 58th Article of War.,

Specification: In that BOB WATSON SOWER, First
Lieutenant, Air Corps, Seventh Photographic-
Reconnalssance Squadron, Second Photographic
Group, Army Air Base, Colorado Springs,
Colorado did, at the Army Air Base, Colorado
Springs, Colorado on o» about October 3, 1942,
desert the service of the United States and
did remain absent in desertion until he was
apprebended on the International Bridge between
Laredo, Texas and Nuevo Laredo, Mexico on or
about October 30, 1942.

CHARGE II: Violation of the 95th Article of War.
(Disapproved by reviewing authority)

Specification: (Disapproved by reviewing authority)

He pleaded gullty to the Specification of Charge I, except the wordas
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. "at the Army Air Base, Colorado’éprings, Colorado,
on or about October 3, 1942, desert the service of the
United States, and did remain absent in desertion until
he was apprehended on the International Bridge between
Laredo, Texas, and Nuevo Laredo, Mexlico, on or about
October 30, 1942¢,

substituting therefor the words, "without proper leave absent himself
from his station at the Army Air Base, Colorado Springs, Colorado, from
about October 3, 1942, to about October 30, 1942,%, of the excepted words
not guilty, ef the substituted words guilty, and not guilty to Charge I,
but guilty of violation of Article of War 61; and not guilty of Charge II
end the Specification thereof. He was found guilty of both Charges and
the Specifications thereunder and was sentenced to be dismissed the
~ service, to forfeit all pay and allowances due or to become due and to be
confined at hard labor for three years. The reviewing authority disap-
" proved the findings of guilty of Charge II and the Specification thereof,
approved only so much of the findings of guilty of Charge I and the
Specification thereof as involves a finding of guilty of desertion
terminated by surrender, remitted the forfeitures and two years of the
confinement, and forwarded the record of trial for action under Article
of War 48. , '

3. The evidence for the prosecution, insofar ag it relates to the
Specification of Charge I, is, in substance, as follows: There was
introduced in evidence a duly authenticated extract copy of the morning
report of the Seventh Photographic Reconnaissance Squadron, Second
Photographic Group for the month of October, 1942, containing the follow-
ing entry: "Oct. 9 * * * 1st Lt Sower, AC, duty to AWOL, 3rd, 12 N * = #n(R,
19;Pros.Ex,"B"). By his plea the accused admitted absence withoubt leave
from October 3, 1942, to October 30, 1942. Captain Emmett C. Gravitt,
commanding officer of the Seventh Photographic Reconnaissance Squadron,
Army Air Base, Colorado Springs, Colorado, testified that he saw the
accused sometime after the accused had been returned to his station and
during the conversation he asked the accused why he did it and the
accused replied that "he just didn't know — it was just one of those
things and somebody ought to kick him for it" (R.17). It was stipulated
that if Captain Anthony A. Muchelroy, Provost Marshal,Fort McIntosh,
Laredo, Texas, were present he would testify that while in arrest in
Fort McIntosh the accused told him that while on oral leave from his
commanding officer he crossed the border into Mexlico at Eagle Pass,
Texas, on or about October 21, 1942; that he had a written one-day
pass to enter Mexico which had been issued to him by the Provost Marshal
at Eagle Pasgs; that he did not have a passport and when he tried to get
back he was detained by the Mexicgn authorities and turned over to
United States authorities at the International Bridge between Laredo,
Texas, and Nuev® Laredo, Mexico, at 8:45 P.M., on October 30, 1942 (R.20). -
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It was further stipulated, as a matter of fact, that the accused
was a guest at the home of Private James J. Mitchell, in San Antonio,
Texas, from October 10, 1942, to October 17, 1942; that he was at Eagle
Pass on or about October 215 1942; that he was in Anahuac Nuavo, Leon
Province, Mexico, from about October 24, 1942, to October 30, 1942;
and was escorted to the International Bridge at Nuevo Laredol Tezas,
by Mexican immigration authorities (R.20). ’

Private Jemes J, Mitchell, a member of the l4th Photographiec
Reconnaissance Squadron, at Colorado Springs, was the traveling companion
of the accused during the period in question. He testified that while
he and the accused were in Anshuac they were drinking heavily and tried
to get money to go back to the United States. They were unsuccessful in-
getting money from the United States,but with a little money borrowed
they traveled by train to the border with the customs officers as
?scorts a?d turned themselves over to the military police at Laredo

Ro 23-"27

The evidence shows that the distance by rail from Colorado Springs.
Alir Base to Laredo, Texas, is 1160 miles (R.27). During all the time
in question they were both in military uniform. .

4. The evidence for the defense, insofar as it relateé to the
Specification of Charge I, is, in subgstance as follows.

The accused was in the Village Inn and in Murphy's Tavern between
6 and 10 o'clock on the evening of October 3, 1942. He was drinking
whiskey and rum cokes. He was drunk (R.30,32). Private James J.
Mitchell was recalled as a witness for the defense and testified that
he was with the accused from October 3 to October 30, 1942, and that during
all that time they were just as drunk as they could possibly get. They
were never sober (R. 36). .

The rights of the accused were fully explained to him and he
elected to remain silent. _

5. The evidence shows, and the accused admitted, that he went
absent without leave on October 3, 1942, and surrendered twenty-seven
days later in uniform at a place 1160 miles from his post., The only
question is whether, at the time he left or at any subsequent time
during his absence, he entertained an intent to remain away permanently.

The evidence shows that the accused was drunk at the time his un-
authorized absence was initiated and that he continued in that state
substantially all of the time that he was gone. There was no evidence
of any written or oral expressions on the part of the accused tending
to show an intent to desert and no evidence of any kind tending to show
that he had a motive for desertion.

3w
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The absence of twenty-one days is not so prolonged as to
regsonably justify an inference that he intended to desert, and,
‘elthough he surrendered to the military authorities at a place which was
1160 miles from his proper station, that fact, standing alone, and
when considered in the light of modern transportation facilities,
should not be treated as compelling an inference of such an intent,

Then congsidered in thelr entirety the facts are entirely consistent
with innocence of the offense of which he was found guilty.

6., The accused is 24 years of mge. The records of the Office
of the Adjutant General show that he was appointed second lieutenant,
Air Corps Reserve, Army of the United States, on September 26, 1941,
and was ordered to extended active duty as of September 27, 1941, He
was promoted to first lleutenant, Army of the United Statea, on
February 1, 1942,

7« The court was legally constituted. No errora injuriously
affecting the substantial rights of the accused were committed during
the trial. For the reasons stated the Board of Review is of the
opinion that the record of trial ia legally sufficlent to support only
so much of the findings of gullty of Charge I and its Specification as
involves a finding of gullty of absence without leave from October 3,
1942, to October 30, 1942, in violation of Article of War 61, and is
legally sufficlent to support the sentence and to warrant confirmation
thereof, A sentence of dismissal and confinement for one yesr is
euthorized upon a convigtion of absence without leave in violation of
the 61st Article of War,

Judge Advocate,

Cifmmcﬁ,&.%u Judge Advocate,
Mg’zjmwge Advocate,
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War Department, J.A.G.0., NAR 1 - 1943 - To the Secretary of War.

1. Hercwith transmitted for the action of the President are the
record of trial and the opinion of the Board of Review in-the case of
_ First Lieutenant Bob Watson Sower (0=427020), Air Corps.

2. .I concur in the gpinion of the Board of_Review that the B
record of trial is legally sufficient to support only so much of the
findings of gullty of Charge I and its Specification as involves find-
ings that at Colorado Springs, .Colorado, the accused absenbed himself
without leave from the service of the United States on October 3, 1942,
" and remained absent until returned to military control at Laredo, Texas,

on October 30, 1942, in violation of Article of War 61, and legally . ‘
sufficient to support the sentence as approved by the revieﬁing authority :
and to warrant confirmation of the sentence. :

There is evidence that during the entire period of his absence
accused was in the company of an enlisted man and was drunk. He went
into Mexico and was returned to the border by immigration authorities.

He was sentenced to dismissal, total forfeitures and confinement at hard
labor for three years, but the reviewing authority remitted the forfei-
tures and reduced the period of confinement to one year. I believe
accused has demonstrated himself to be unworthy of the responsibilities -
of an officer, but I think the confinement is unnecessary. I recommend
that only so much of the findings of guilty of Charge I and-its Speci= -
fication be approved as involves findings that accused absented himself
.without leave from the service of the United States on October 3, 1942,
and remained absent until October 30, 1942, in violation of Article‘of
War 61, that the sentence be confirmed but that the confinement adjudged
be remitted, and that the sentence as thus modified be carried into
execution.

3. Consideration has been given to attached letters from Mrs. C.

. Le Sower, mother of the accused, the Honorable John Thomas and D. Worth
Clark, United States Senate, and to attached letters from Gertrude
Miller, T. S. Kerr, Ben Dunlap, John L. Anderson, Jde Be Newport, Be Je
Davies, and Carl E. Brown.

. 4. .Inclosed herewith are the draft of a letter for your signature,
transmitting the record to the President for his action, and a form of
Executive action designed to carry the foregoing recommendation into
effect should auch action mest with approval

,,f c. cNeil,
' . er General, U. S. Army,
Incls : : Acting The Judge Advocate Generale.
Record of trial .

Draft of ltr for sig. Sec. of War

Form of Executive action

Ltrs -1.1_.6'@;1 ig pars 3 above

(Fi.ndings disapproved in part 111 accordance with recommendation
of The Judge Advocate General. Sentence confirmed but confine-
ment remitted. G.C.M.0. 112, 19 May 1943)
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WAR DEPARTMENT
Services of Supply

In the Office of The Judge Advocate General (1713)
Hashington, D.Ce _ r
K EEB 111343
SPJGH B u T
€M 229526
UNITED S 7 ATES - . g 'SEVENTH SERVICE CGLZAND
Ve -} " Trial by G.CiM. convened at-
S ) - Fort Leonard Wood, Missouri,
Captain WILLIAM L. VAN ) . November 12 and December 22,
WINKLE (0=384504), 182nd ) 1942. Dismissal and conﬁ.ne- .
. ). ment for two (2) years. -

_Field Artillery Regiment.

| 'OPINION of the BOAKD OF REVIEW
HILL, LYON and SARGENT, Judge Advocates

1. The record of trial in the case of the officcr named above has
been examined by the Board of Review and the Board submits this, its op~
inioen, to The Judge Advocate General. : .

. 2 Accused was tried upon the following Cha.rges a.nd Specificat:.ons;

CHAPGE I3 Violat:l.on of the 6lst Article of War.,
' (F‘inding of Not Guilty)

Speciﬁcat:.on 1: (F:Lnd.mg of Not Guilty)
CHARGE IT: Violation of the 96th Article of War. .
_ Specific‘aticn 1l: (Finding of Not Guilty)
...peclrlcation 2i In that Captain William L. Van Winkle, 182nd
Field Artillery, Fort Leonard Wood, Missouri, ‘did, with
intent to deceive and defraud the Oma.ha National Ba.nk

Omaéha, Nebraska, falsely and fraudulently represent him-
self to be one Major Warren Allen, and by said false and
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fraudulent representatldn wrongfully and feloniously
obtain §150.00 from said Omaha Va’uonal ‘Bank, Omaha, :
l\ebraska. o _

Specli‘icatlon 3¢ In that Captain Willlam L. Van Winkle,
182nd Field Artillery, Fort Leonard Wood, Missouri,
with intent to defraud the Fort Leonaro. Wood Exchange,
‘did, at Fort. Leonard Wood, Missouri, on or about Sep- .
tember 12 to 18, 1942, unlawfully pretend to- Efort
Leonard Wood Exchange, that he was Captain Richard W.

“Kiuney, well knowing that said-pretenses were false,
and by means thereof did fraudulently obtain from sa:.d
Fort Ieonard Wood Exchange the sun of $100.00.

‘$pecification 4: In that Captain W:Llllam L. Van Winkle,

: 132nd Field Artillery, Fort Leonard Wood, Missouri,
"did, with intent to defraud, unlawfully, and will~
fully alter and.commit to his use officers identifi-
cation card No. 60688, being. the property of one
Captain Eichard W. Kinney.

'Speclflcation 53 In that Captain William L. Van Winkle,
182nd Field Artillery, Fort leonard Wood, Missouri,
"did, at Fort Leonard Wood, Missouri, on or sbout
September 18, 1942, with J.ntent to defraud, will-
fully," unlawfully and felonicusly pass and utter as
true and genuine a certa:.n check in words and figures
as follows:
: ROLLA STATE BANK
. Rolla, Missouri 80-289-3 '
Rolla, Missouri, Sept. 18, 1942 No.
Pay to the order of Ft. Leonard Wood Exchange $10.00
Ten and NO/100 = = = = = ~ = = = = = '« = = = = = Dollars
For 0-380821 R. W. Kinney '
a writing of a private nature, which might operate to the
pre;;udlce of another, which said check was, as he, the said
Captein William L. Van Winkle then well knew, falsely made
and forged.

" Specification 6: In that Captain William L. Van Winkle,
182nd Field Artillery, Fort leonard VWood, iiissouri,
did, at Fort Leonard VWood, Missouri,
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on or about. September 12, 1942, w:.th mtent to defraud w:.ll-
fully, unlawfully and felonivusly pass and utter as tru.e a.nd
genume a certain check in words and figures as follows: :
‘ o -~ ROLIA STATE BANK . =
. Rolla, Kissouri 80-283-8 .
A . Rolla, lissouri,_ Sept. 12, 1942 No.

E Pay to ‘the order of Ft. Leona.rd Wood Exchange $20.,00 -

. Twenty and n0/100 ~ - = - = - -~ - - - - -~ - - - - - Dollars -
For ___ o 0-381830 .. " R. W. Kinney B
4 writing of a prlvate nature, which might operate to the pre— N
judice of another, witich said check was, as he, the said Cap~
tain William L. Van Yumkle then well knew, falsely made and
forged. . , _ .

Specification_ 7: - In 'that Ca.pta.in ®William L.‘ Van' Winkle, 182nd
Field Artillery, Fort Leonard Wood, Missouri, did, at -
- Fort Leonard Wood, lMissouri, on.or about September 12,.
- 1942, with intemt to defraud, . willfully, unlawfully, and
" feloniously pass and utter as true and genuine a certain
check in words and figures as follows: -
: ‘. ROLTA STATE BANK
Rolla., Missouri 80-289—8 Dol
Rolla,  ifissouri, - Sept. 12, 1942 No. 21 .
'Pa.y to the order of Ft lLeonard Wood Exchange - $10.00
Tenandno/lOOev-*-—-------'-—'--—Dolla.rs
For . 4 0-381880" < - . " " R. W. Kinney
‘a wnting of a private nature, ’ which might operate to the
.. prejudice of another, which said check was, ‘as he, the said
-Captain William L. Van Winkle then well knew, falsely made
and forged. . ,

Specii‘ication g: In that Captain william L. Van 'ﬁ'lnkle, 182'nd
 Field Artillery, Fort Leonard Vood, iiissouri, did, at
Fort Leonard Wood, ifissouri, on or about ueptember 14,
1942, with intent to defraud, willfully, unlawfully and
‘feloniously pass and utter as true and genuine a certiin
check in words and figures as follows:
ROLLA STATE BAWK
Rolla, Missouri 80-289-8 .
Rolla, ifissouri,_ Sept. 14, 1942~ No.

Pay to the order of Ft Ieonard Wood Exchange $20.00
Twenty and no/l100 = = = = = ~ = = = =« = = = = = = Dollars
For -0me381880 R. W. Kinney
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a writing of a pri\faﬁe nat_ure s which ini_ght dpera.té to
the prejudice’ of another, which said check, was as he,

© the said Captain William.L. Van Wlnkle t.hen well knew,

falsely made and forged.

: Speclficatn.on 9t In that Captain ”fillia.m L. Va.n Winkle, 182nd

Specification 10’:‘ In that Captain Will'lam'L Van Winkle, 182nd

- forged.’

Field Artillery, Fort Leonard ‘Yood, Missouri,| | did, at Fort -

' Leonard Wood, Missouri, on or ‘about Séptember' 18, 1942,
" with intent to defraud, willfully, unlawfully a.nd felon--
-iously pass and .utter as true and genulne a ¢ertain check. :
- in words and figures as follows: )

. ROILA STATE BANK
" Rolla, Missouri 80-289—8 : _ .
Rolla, Missouri, Sept. 18, 1942 No.

Pay to the ordeir of Ft Leonard Wood Ebcchange $20.00

Twenty &nd nof100 ~ = = = = — — = — — -~ = - - « Dollars

- 'For < 0-380887, R. W. Kinney Capt. 182 F.A.

a writing of a private nature, which might operate to' the
prejudice ‘of another, which said check was, as he, thé said
Captain William L. Van kale then well knew, falsely made and

-

Field Artillery, Fort Leonard Wood, MiSsouri, did, on or
about September 17, 1942, with intent to defraud, willfully,

Cunlawfully and feloniously pass and utter as: true and gen—
“uine. a certain check in words and figures as follows:

. lawton, Okla. _ Sept. 17 1942 ° No.
_THE SECURITY BANK & TRUST CO. 86-78
Pay to the - - : o - '
Order of Ft. Teonard Wood Exchange $20.00
: JIWENty = = = = = = = = = = = = = = = = = = = = = =J)0llars
For .. 0b-380881 ~__R. W. Kinney ’

a wrltmg of a private nature, which might operate to the pre-
judice of another, which said check was, as he, the 'said Capt-
ain William L. Van Winkle then well knew, falsely made and
forged. .

Specification 11: In that captain'w1111am L. Ven Winkle, 182nd"

Field Artillery, Fort Leonard Wood, Kissouri, did, at
Fort Leonard Wood, lfissouri, on or about August 26 1942,
with intent to defraud mllfully, unlawfully and felon—-
iously pass and utter as true and genuine a certain check
in words and figures as follows:


http:Leona.rd
http:Leona.rd

am

Lawton,Okla. _ August 26 . 1942 No. 17
THE SECURITY BANK & TRUST CO.. - 86~78

Pay to .the o
Order of F% Leona.rd Wood Exchange .~ $20.00°

e cmiidags

TwentLandncleO--------------_,_-_Do'lla_rs_'

For - ' 0=342562 Ben 1. Grey

a writing of a private nature, which might operate to the

prejudice of another, which said check was, as he, the. said. -

Captain William L. Van Winkle then well Imaw, falsely made
“and forged. e . B )

‘ specification 12: In that Captain Willidm L. Van Winkle, 182nd .

Field Artillery, Fort Leonard Wood, Missouri, did, at Fort

Leonard Wood, Missouri, -on or about September 1, 1942, with

" .intent ‘to defraud willfully, wlawfully: and feloniously

- pass and utter as true and genuine a certa.m check in words'_

and figures as followss , o
o Lawton, Okla._ Sept 1 1942 - No. 22
| THE SECURITY BANK & TRUST CO. - '

'Pay to the . o
.Order of = Ft lecnard Wood Ebcchange #20,00 :
Twenty and no/l00 = = = = = = = = = = = - ~ = —= Dollars
_For ‘ S 0=342562 Ben T. Grey ' '

" a writing of ‘a private nature, which might operate to the

. prejudice of another, which said check was, as he, the said
Captain William L. Van Winkle then well knew, falsely made
and: forged.

Specificatlon 13: In m;c. “Capta.:l.n Williém L. Van Winkle, 182nd

Field Artillery, Fort leonard Wood, Missouri, did, at Fort .

" Leonard Wood, lMissourd, on or about August 26, 1942, with .

,intent to defra.ud willfully, unlawfully and i‘eloniously
pass and utter as true and genu:n_na a céertain check in words
‘ '1d figures as followss

Lawton, Okla.  August 26 1942 No. 1'7
o : . THE SECURITY BANK & TRUST CC. I
Pay to the . : ’
_Order of Ft leonard Wood Exchange. $20,00
Twenty a.ndno/lOO’- - m m = == === - - =~ =Pollars
For 0=342562 Ben T. Grey

a writing of a private nature, which might operate to the

prejudice of another, which said check was, as he, the.said

Captain William L. Van Winkle then well knew, falsely made
- and forged. -
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Specif:.cation 14: In that Captain William L. Van Winkle, 182nd.
Field Artillery, Fort Leonard Wood, Missouri, did, at Fort
. leonard Wood, Missouri, on or about Séptember 3, 1942 with
- intent to. defraud, willfully, unlawfully ‘and feloniously
pass and utter as true and genme a certaln check m words
'a.nd figures as’ follcms: . .
. _ -~ _-ROLIA STATE BANK ' - '
Rolla, Missouri. 80-289-8 ! T
' : " Rolla, ifissouri, _ Sept 3 1942  No. 32 °
' Pay tc the order of Ft leonard Wood Ehcchange - $20,00- -
Twenty and No/100 = = = = = = = ~ = == = = = = ~ Dollars
- For - . 0=314905 - L. A. Shultz
a writing of & private nature, ‘which might operate to the
. prejudice:-of -another, which said check.was, as he, the said
~ Captain William L. Van Winkle. then well knew, falsely made
- and forged. . . .

Spec:tfication 153 . 'In'that Captain William I.. Van Winkle, 182nd
Field Artillery, Fort leonard Wood, Missouri, did, at Fort-
lLeonard Wood, Missouri, on or about September 8, 1942, with
intent to defraud, willfully, . unlawfully and feloniously - -

- pass and utter as trué and genuine a certa.z.n check in words D
a.nd figures as follows: . o
- o _ROLLA STATE BA.NK

‘Rolla, Missouri 80-289—8

o y Rolla, Missouri, Sept 8. . - 1942 - No._ 27

' :Pay to the order .of Ft leonard Wood Ebcchange - $20,00 - )
o Twenty and no/lOO — e i e = = = = = = Dollars
~ * For. I 0-315463 - L. A, Shultz o

a writing of a private nature, which might operate to the
prejudice of another, which said check was, as he, the said -
Captain William L. Van Winkle then well k:new, falsely ma.de '
and forged. ' o

2 Speclflcation 16': In that Captain William L. Van Winkle, 182r'id
Field Artillery, Fort Leonard Wood, Missouri, did, at Fort
.Leonard Wood, iissouri, on or about September 8, 1942, with-
intent to defraud, willfully, unlaxrﬁxl.ly and feloniously
 pass and utter as true and genuine a certa.in check in words
- and figures as follows: ( .
L ROLLA STATE BAI\K
" Rolla, lissouri 80-289-8
. - Rolla, Missouri,  Sept. 8 1942 No,_ 28

< 6w
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Pay to- the order of  Ft Leonamd Wood Exchange 820,00

 Twenty and nof100 = = =,= = = = = = = - — - = = = Dollars -
For A 40-356753 . L. A. Shultz IR

a writing of a private nature, which might operata to .the .
prejudice of -another, which said check was, as he, the said -
Captain William IL.- Van Wlnkle then well lmew, falsely made
and forged. ) L .

Specification 17¢ _In-that captain William L. ,van Winkle, 182‘nd’
Field Artillery, Fort Leonard Wood,. ifissouri, did, at Fort:
Leonard Wood, lissouri, on.or about September 8,' 1942, with
intent to defraud, mllfu]_ly, unlawfully ard feloniously |
pass and utter as'true and genuine a certain check :Ln words
and flgures as followss: . o

: ROLLA STATE BANK
.Rolla, Missouri 80-289-8 .
Rolla, kissouri Sept. -8 1942  No.__ 27
Pay to the order of Ft Leonard Wood Excha.nge $10.00
Ten and n0/100 = = = = = = — = — = = = ~ = = = = = Dollars - -
For - ‘ 0-342562 L. A. Shwartz -
a writing of a private nature, which might operate to the
‘prejudice of another, which said check was, as he, the said .
* Captain William L. Van Yuinkle then well knew. falsely made .
and forged.

- CHARGE III: Violation of the 93rd Article of War.

Specification '1: ' In that Captaln Yh.ll:.am L. Van Winkle, 182nd
Field Artillery, Fort Lsénard Wood, Missouri, did, at Fort'

: Leonard Wood, missouri on or about September 18, 1942, with
intent to defraud, fa.lsely make in its entirety a certain
check in the follcnng words and figures, to mt- ‘

: ROLIA STATE BANK
Rolla, Missourli 80-289=8 ' E
Rolla’ L.o-, Sep‘b 18 : 1942 " No.

" Pay to the order of Ft Leonard Wood Exchange 10,00
Ten and nofl00 = = = = = = = = = = = = = = = = -~ = = Dollars
For 0=380881 . . R. W. Kinney

which said check was a writing of a private nature, which
might operat.e to the prejuca.ce of a.nother.

‘Specification 2: In that Captain William L. vm Winkle, 182nd '
- Field Artillery, Fort Ieonard Wood, }Missouri, did, at Fort
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. Leonard Wood, Missouri, on or about.September 12, 1942, .
" with intent to defraud, falsely make in its entirety &
cert&in check in ‘the follcwing words and i‘igures, to wit:
' — ROLIA STATE BANK = - .

. = Rolla, MUissouri ' 80-289-8 - . . T
. Rolla, Mo.,~ _ Sept 12 . ' 1942 = Now. ..
-Pay to the order of Ft Leonard Wood Exchange $20.00
Twenty and n0f100 = == = = = = == = — = ‘=] = = = = Dollars
For. - __ .. 0-381880 ___R. W. Kinney S

- which said check was a writing of a private nature, which o
- might’ operate to the prejudlce of .another. _' ) o

Speclficaticn 3. In that Captain Wﬂliam L. Van Winkle, 182nd
‘Field Artillery, Fort Leonard Wood, Missouri, did, at Fort
Leonard Wood, Missouri, on or about September 12, 1942, with
intent to defraud, ,falsely make in its entirety a certain
check in the fpllow:Lnb words and figures, to wit: :

ROLLA STATE ,BAUK _* :
" Rolla, Missouri 80-289-8" o L
~ Rolla, Mo., - Sept 12 , . 1942 - No. 21

B

Pay to the order of Ft Ieonard Wood Exchande - $10.00 -
Ten and NO/I00 = = = = = = = = = = — = = = - - Dollars
For : - D=381880 R, W, Kinney - :

. which said check was awriting of a private nature, which
might operate to the’ prejudice of another. o .

S?eciflcation 4t In that Captain William L. Ven Winkle, 182nd
Field Artillery, Fort leonard Wood, Missouri, did, at Fort °
- leonard Wood, Missouri, on or gbout September 14, 1942, ‘with
- intent to defraud falsely ma.ke in its entirety a certain '
check in the follow:mg words and flgures, to wit: :
: __ROLIA STATE BANK -

Rolla, M;.ssouri, 80-289-8 . .
- Rolla, Mg., - - Sept 14 1942 No..

Pay to the order of Ft leonard Wood Lbcchange 420,00
__Twenty and nof100 = = = = = = = - = = = = = = = -—'pollars :
For - 0-381830 . R. W. Kinney o

which said check was a writing of a private nature, which
might operate to the pre;judlce of another. o

Speciflcation 5: In that Captain William L. Van W:lnkle, 182nd "
Field Artillery, Fort leonard Wood, Missouri, did, at Fort '
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Leonard Wooa, Missouri, on or about September 18, 1042, a
with intent to defraud, falsely make in its entlrety a.
certain check.in the following words and. figures, to wits
ROLIA STATE BANK .
. Rolla, lissouri 80-239-8
‘ Rolla, Mo.,_ Sept 18 1942 No.

Pay to the order of_ Ft Leonard Wood Ebcchange $20,00

-~ Twenty and no/100 = = = = = = = = = = = = = = - - ~ Dollars -
For __ ' 0-38088'7 R._W. Kinney Capt 182 FA
which said check was a writing of a private nature, wnich-
‘might operate to the prejudice of another.

Speclfication 6: In that Captain William IL.. Van Winkle ».182nd
Fleld A.rtillerjr, Fort Leonard Wood, Missouri, did, at Fort
Leonard Wood, Missouri; on or about September 17, 1942,
with intent to defraud, falsely maks in its entirety a
- certain check in the follovring words and figures, to wits:
Lawton, Okla., Sept 17 1942 No.
THE SECURITY BANK & TRUST CO.

. of Lawton
Pay to the-
" Order of  Ft Leona.rd Wood Exchange  $20.00°
TWeNty = == = = = ~ = = = = = = e = == = == = =-D0llars
For 0-380881 ' R. W. Kinney

which said check was a writing of a private nature, which
- might.-operate to tne pre;judlce of another. .

Specification 7: In that Captain William L. Van Winkle, 182nd
Field Artillery, Fort Leonard Wood, Missouri, did, at Fort
Leonard Wood, Missouri, on or about August 26, 1942 with
intent to defraud falsely make .in its’ entirety a certain
check in‘the follcwing words and. figures, to wit:

Lawton, Okla., August 26 - 1942 No. 17
THE SECURITY BANK & TRUST CO.

, of Lawton
Pay to the
Order of Ft leonard Wood Exchange - - 820.00
- Twenty and No/100 = = = = = — + = = = = ~ = = = - - Dollars
For 0=342562 Ben T. Grey -

which .said check was a writing of a private nature, which might
operate to tie prejudice of another.

Specification 8: In that Captain William L. Ven Winkle, 182nd
Field Artillery, Fort leonard Wood,, Missouri, did, at Fort
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Leonarc. wood, Missouri, on or about September 1, 1942,
with intent to defraud, falsely make in its entirety
a certain check in the following words and figures, to

'mt°
Lawton, Ckla., Sept 1 1642 No. 22
THE SECUEITY BANK & TPUST CQ.
of Lewton
Pay to the
.Order of Ft Leonard Wood Exchmge $20,00
Twenty and no/l00 = = = = = = = = = — = - — -= = — Dollars
For : T 0=342562 Ben 1. Grey

_which said check was a writing of a private nature, which

might operate to the prejudice of another.

Specification 9: In that Captain William L. Van Winkle, 182nd

Field Artillery, Fort Leonard Wood, mssourl, did, at Fort
Leonard Wood, Hissouri, on-or about August 26, 1942, with
intent to defraud falsely make in its entlrety a certain .
check in the iollcm_ng words and figures, to wit:
Lawton, Okla.  August 26 1942 No. A7
THE SECURITY BANK & TRUST CO.

of Lawton
Pay to the
_Order of Ft leonard Wood Exchange 420,00
Twenty and nof100 = = = = = = = = = = = = = - — — = ,Dollars
For 0-342562 - Ben 1. Grey

which said check was a writing of a private nature, which
might operate to the prejudice of another.

Specification 10: In that Captain William L. Van Winkle, 182nd

Field Artillery, Fort leonard Vood, MMissouri, did, at Fort
Leonard Viood, llissouri, on or about September 3, 1942, with
intent to defraud, falsely make in its entirety a certain
check in the following words and figures, to wits
ROLIA STATE BANI
Rolla, Missouri 80-289-8

Rolla, lo., Sept 3 1942 No._ 32
Pay to the order of Tt Ieonard Wood Exchange  $20,00
Twenty and 10/100 = = = = = = = = = — = = = — — = Dollars
For 0=314905 L. A. Shultz

which said check was a writing of a private nature, which
might operate to the prejudice of another,

- 10 -
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Specification-11: In that Captain William L. Van "'1nkle, 182nd
Field Artillery, Fort Leonard Wood, iidssouri, did, at Fort
Ieonard Wood, Missouri, on or' about September 8, 1942 with
intent to defraud falsely make in' its entlrety a certan.n
check in the follcw:ing words and figures, to viite .

‘ ROLLA STATE BANK
Rolla,; Missouri 80-289-8

_ Rolla, ifo.,___Sept 8 1942 No._27
Pay to the order of Ft Leona.rd Wood Exchange ~ $20.00

Twenty and n 10/100 = = = == = ==~ = — = — = Dollars
For . ' 0—315463 . L. A. Shultz

which said check was a writing of a private nature, which
might operate to the pregudice of another. '

Speclflcation 12: In that Captain Will:.am L. Van ﬁimle, 182nd
rield Artillery, Fort Leonard Wood, Missouri, did, -at Fort
- leonard Wood, liissouri, on or about September 8, 1’942, with
intent to defraud, falsely make in its entirety a certam
- check in the follcnng words  and figures, to mt-
-~ ROLLA STATE BANK
. Rolla, Missouri 80-289-8 ‘ ,
' . Rolla, HMo.,__ Sept 8 1942  No.__28
Pay to the order of Ft lLeonard Wood Exchange -~ $20.00 -
- Twenty and 1n0/100 = = = =~ = = = = = = = =~ = = — = = Dollars
For 0-356753 ~ __L. A. Shultz
which said check was a writing of a private nature, wh:Lch
-mlght operate to the prejudice of another. ’

Specification 13: In that Captain William L. Van Winkle, 182nd
Field Artillery, Fort Leonard Wood, Missouri, did, at Fort
Ieonard Wood, Missouri, on or about September 8, 1942, with
intent to defraud, falsely make in its entirety a certain
‘check in the following words and figures, to wit:

_ROLIA STATE BANK
Rolla, Missouri 80-289-8

: . 'Rolla, Mo.,___Sept 8 . 1942 " Noe.__ 27
Pa.y to the order of Ft Leonard Wood Ezchango $10,00

"Pen and N0/100 = = = = = = — = = = = = = = = = = = - Dollars
For 0~342562 L. A. Shwarts

which said check was a writing of a private nature, which
might opera.te to the .prejudice of another.
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CHAKGE IV: -Violation of the 95th Article.of War. |
' ' (Finding of  Not. Guilty).

Spe01f1catlon l: . (rlndlng of Not Guilty).

_He pleaded not guilty to Charge I and Spec1f1catlon 1 tnereunder' nob
guilty to Specification 1, Charge II; guilty to Specifications 2 to °
17, both inclusive, Charge II, aud of Charge Ii; guilty to all Specifi-
- cations, Charge III and of Charge III; and not guilty to Charge IV and

- the Specification thereunder. He was found not guilty of Charge I. and
Opecification 1 thereunder, not guilty of Specification 1, Charge II;
guilty of bpec1ilcat10nu,I to 17, both inclusive, Chargs II, and of v
Charge II; guilty of all Specifications, Charge III, and of Charge III;.
and not bullty of Charge IV ard the Specification thereunder. He was
sentenced to be dismissed the service, to forfeit all pay and allowances
due or to becoms due, and confinement at hard labor for five years. ‘he
reviewing authority approved the sentence, remitted three yesrs of the
‘cenfinement imposed and the forfeiture of all pay and allowances, and
forwarded the record for action under Article of War 48,

. 3. Upon a motion by the pfouecution; in which the accused con-
curred, the court deleted the words ®and to be a member of the Alr Corps,
‘from Specification 2, Charge II (K. 35-36).

4. The evidence pertaining to the Specifications of which he was
found guilty, shows, that on August 24, 1¢42, Major Pichard W. Kinney,
182nd Field Artillery, returned to Fort Lecnard Viood from Fort Sill whers
he had been "in the field®, He removed the contents of his watersoaked
billfold and placed them on the desk in his room. During the week of
September 6th he ®presumably® placed the contents in his billfold again,
and left the post on September 8th. On September 15,. when attempting
to cash a check at Shelbyville, Temmessee, he disccvered that his identi-
fication card (W.D., A.G.0. Form No. 65-1) was not in the billfold. The
card was not removed from ths billfold between September 6 and September .
15. He did not see the card again until the day 'prior to the trial of
accused, when it was in the possession of the trial judge advocate, He
did not authorize accused to use the card. Major XKinney identified as
his, an officer's identification card No. 60688, which was introduced
in evidencs. The card bore the name Richard W. Kinney, Capt., FA, serial
nunber 0-381380, It was signed "Richard W. Kimney®, but lajcr Kinney
did not recognize this signature. He had signed the card when his pic-

. ture was taken and had received the card at a later date. Vhen intro-
duced in evidence, the identification card contained a picture of
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accused. Major Klnney identlfled certain portions of his own signa- *
ture appearing beneath the false signature on the card. At the trial,
Jajor Kinney executed his signature which was introduced in ev1dence.-
The identification card of accused from which his picture was nissing
was also introduced in evidence. It was stipulated that accused "nad .
in his possession altered, used, and represented’as his own, a certain
Army Identification Card, the property of Captain Rlchardﬁv. hlnney"
(B 41-44; Exs. 19-22 1nc1 ) (Spec. 4, Chg. II) '

Admltted in evidence were six.checks in the total amount of
#100,payable tc the Fort ILeonard Wood Exchange, purportedly signed by
Re V. Kinney. The checks were dated during the period September 12 to
September 18, 1942, On one cHeck below the signature *R. V. Kinney®
were the words ®Capt. 182 FA®, Hajor Kinnty testified that he did not
sign the checks, nor did he authorize anyone to sign his name thereon.
It was stipulated that accused, by the use of these checks, obtained
from the Fort Leonard Wood Exchange the sum of $100 in merchandise and
money. The checks were returned. to the Ixchange by the drawee banks
‘mdishonored # # % for one reason or. another". ‘Mr. Ralph E. Butler,
handwriting expert for the state of Missouri, examined specimens of
the handwriting of accused and testified that the handwriting on the
checks was identical with the handwriting on Exhibits 19 and 21, the
identification cards of 1 Hajor Kimney and of accused respectively (R.
37-40, 52-61, 62-66; Exs. 4, 18, I-N, incl.) (Specs. 3s 5-10 incl.,-
Chg. II, Specs. 1—6 1ncl., Chg. III).

,There were 1ntroduced in ev1dence three checks in the total
amount of {60, payable to the Fort leonard Wood Exchange, two dated
August 26, and one dated September 1, 1942, purportedly signed by Ben
T. Creys;- three checks in the total amount of $60, payable to the Fort
Leonard Wood Exchange, one dated September .3, .and two dated September
8, 1942, purportedly signed by L. A. Shultz; and one check for :10,

_ payable to the Fort Leonard Wood Exchange, dated September 8, 1942,
bearing the signature ®L.A. Shwartz®. These checks were also returned
to the Fort Leonard Wood Ixchange by the drawee banks "dishonored # # %
for one reason or another®. iir. Butler, handwriting expert for thé state
of Missouri, after examining specimens of -the handwriting of accused,
similarly testified that the handwriting on these checks was identical
with the handwriting on Exhibits 19 and 21, the identification cards of
Major Kimney and'of accused respectively (R. 51-52, 55-61, 63-66; Exs. 4,
18, A-G, incl.) (Spsecs. 11-17, incl. Chg. II; Specs. 7-13, incl., Chg.
III). |

-13 -
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: - It was stlpulatea that on October: 13, 1942, accused went to
the Omaha National. Bank, Omaha, Nebraska, wrote out a check payable i

to cash for $150 and 31gned the check w§arren Alren, Maj. FA%. ‘Accused -

- "was dressed in a Major's Uniform®.- Accused represented to Mr. Johm - .
D. Carew, a paying teller at the bank who saw him write the check, that:

© he was: Major Warren Allen, Field Artillery, United States Army. Relying.
_on the representation, kir. Carew cashed the check.- On the following day, -
accused returned to the bank, gave Mr. Carew {150, and was taken-into

" -custody by two members of the Federal Bureau. of Investigation. When .

. apprehended, accused wore major's leaves and obsServers wings®. The.
evidence further shows by stipulation that Major Warren Allen, Field
-Artillery, was not acquaintea with accused, that lajor Allen did not

-sign the check in-question, and that he did,not authorize accused to

_ sign the cneck or to draw on the account of Major Allen at the Qmaha
‘National Bank. Accused never had an account at this bank. (R. 30—34,
36; Exs. 9, 12-17 1ncl., O) (bpec. 2, Chg. I1). :

5. For the defense, accused testified that' nis flrst marriage con-
sumated 11 years ago, was of a short and unhappy duration. A divorce o
decree became final during January 1940;,and the question of alimony
was waived. Accused remarried during the year prior to his induction
into the Army on April 17, lb41 (R. 74—75, 78) 3

After nis arrivel at Fort Leonard ood he commanded the Service,
Battery, First battalion, 182nd Field Artillery, and was als¢ battalion
supply officer. On Sunday, November ¢, 1941, the troops were paid and
the usual collections were made. Accused locked the battery colléctions
in a strong box, intending to deposit them in the bank on the following
morning. During the night the building was entered and the collection

stolen. A board of officers was app01nted to determlne the respon51billtyf-

for the theft (R. 75).

n December 4y 1941, accused left Fort Lecnard Wood and’ spent
about 14 weeks at the Field Artillery School, Fort Sill, Oklahoma, and
on the basis of & superior scholastic record was ordereu to duty with .
the staff faculty and detachment at the school. However, at the re- .
quest of his commanding officer, these orders.were revoked and accused
veturned to the 1%2nd Field Artillery Battalion at Fort Leonard Wood
about March 10, 1942. Upon his return he found that his second wife
had been "more or less intimate with a senior officer of the regiment®,
She had "broken up housekeeping®, without his knowledge, and ®"went to
. live® with a major of the regiment and his wife. The major was a friend

=14 -
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of ®#this other officer®. On larch 17, 1942, accused was ordered to
report immediately to the 810th Tank Destroyer Battalion at Camp
Forest, Tennessee.  This order was also revoked at’ the request of the
commanding ‘officer, 182nd Field Artillery. (R. 76—77)

.- Om April 4, 1942, accused received a notlce that the board of
officers had found him respons:.ble for the theft of the battery collec~
tions in the sum of {547.70. His commanding officer approved a plan
whereby accused was to repay this amount at the rate of $$30 a month for-
18 months. .In the meantime, the first wife of accused had written The
Adjutant General, requesting ‘that accused contribute £20 a ménth for
her support. Accused made an allotment in her favor for that amount.
During July 1942, his commanding officer informéd accused that his second .
. wife wanted financial arrangements made for her livelihood. On the same
day, accused was told by his commanding officer that he and the wife ®had
~decided that an allotment of $125.00 a month made to her favor would take
care of <-3vex':y"l'.h:.ng'l (R. [77-78). ,

Accused stated that he had worked his way through college and
#was also burdened with the subsistence.of a younger brother®.. Vhén he
left college accused was ®saddled wilth several thousand dollars worth
of unpaid notes # # # that had been advanced toward the furtherance of
. my education®. 'Although the notes had been gradually settled and accused
was beginning to ®see my way out of everything®, his f:Lna.ncial position
was ¥by no means secure® (R. 78—79)

on August 20, 1942, his commanding officer told accused that -
the arrangement of $30 per month respecting the battery fund was unsatis-
factory, and . that he had to pay the balance in 24 hours. -Accused paid’
the balance as directed. About two days later.the first wife of accused
demanded payment of $20 per month for the period prior to April 1942,
& sun which was sconsiderably more than $600.00.® The commanding officer
of accused urged the immediate disposition of the case. As the result
of the findings of a second board of officers, the commanding officer
of accused then instituted reclassification proceedings upon the basis
of neglect of duty with reference to the previous theft of battery
funds (R. 79~20).

Prior to his departure for the reclassification center at
Omaha, Nebraska, ‘accused wrote the checks payable to the Fort Leonard
Wood Exchange. He was then Mliterally at a loss®, and his thought was
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uto just stave“this ‘thing off long enough %o .
_keep the wolves away from the door so that I
could get myself back on my feet, # % # it
“just so happened that thers: were too many
financlal prcblems that wer e mpping at; my -

coat tails at that mement . ®

Accused cashed the check for wlSO at the Omaha Natlona} Bank because

- of a letter he réceived from his organization in which it was stated -
that a check which he had previously given in “the sum of $124.60 for
all his indebtedness in the regiment had been returned marked ®in-
sufficient funds®. He was told to make restitution immediately. As
he was at .a strange staticn and in.a strange town, -he thought of this

. device of trying to obtain money against another man's account and it

-worked. - Accused believed he would never have been detected, but whether

- . mit was a qualm of copscience- or just normal dislike for that sort of

. thing?, he returned the $150 to the bank on the, following day. The
‘bank .authorities immedn.ately notified the Federdl Bureau of Investigation
_and accused was apprehended (R. 80, 82-83). .

6. The pleas of gua.lty a.nd the endence fully support the f:_ndings
of guilty. The accused pleaded guilty to every Specification and Charge
‘of which he was found guilty.  Accused falsely and fraudulently repre-
" sented himself to be Major Warren Allen, and by means.of such representa-
tion wrongfully and feloniously obtained by means of a forged check $150
Zrom the Omaha National Bank, Oma.ha, Nebraska (Spec.:2, Chg. II). He
forged and uttered six checks in the total sum of $100 using the name
R. W. Kinney- (Specs. 1-6, incl, Chg. III; Specs. 5-10 incl, Chg. II).

. %hen uttering the six checks, w:z.tb in’oent to defraud, accused unlawfully
pretended to the Fort leonard Wood Exchange that he was Captain Richard -
W. Kinney, and by means of such representation fraudulently obtained
from the exchange the sum of $100 (Spec. 3, Chg. II). In the forging
and uttering of these six checks, and their use in obtaining from the .
exchangs the $100 alleged, each forging and uttering constituted in
substance but 2 single offense, for which but a single penalty should
be assessed. o .

Accused a.lso forged and uttered seven additional checks in
the total sum of $130, using the names Ben T. Grey, L. A. Shultz, and
L. A. Shwartz (Specs. 7-13 incl, Chg. III; Speés. 11-17 incl, Chg II).
Similarly, each forging and uttering constituted in substa.nce but a -
. single offense, for which but a single penalty should be assessed.

-16 -
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Accused also, with 1ntent to defraud tnlawfully end w1llfully
altered and committed to his use the 1dentif1catlon card of Captaln
Richard W. Kinney (Spec. 4, Chg. II) ' .

, With the exception of the ' 150 obtained from the Omaha Natlonal
Bank (Spec. 2, Chg. II), the evidence does not disclose that any restitu~
tion of the funde 50 obtalned by accused was: made priocr to trlal.

. Mr. Butler, handwriting expert for: the State’ of uissourl, testl-
fied ®that the hand that wrote the known check marked Exhibit 'H' signed -
Wm. L. Van Winkle is the same hand that tmote the checks that have been - .
submitted as evidence in this case * (R. 61). The trial judge advocate,
when handing ir. Butler Exhibit H for the purposes of comparison, stated
‘that it was a check *made out in the known' handwriting of accused® (R. 57).
Exhibit H was a check which accused was alleged to have made when he had
- Insufficient funds in the bank for its payment (Charge IV and Specifica-
tion thereunder). Accused was found not gullty of this offensec. However, .
accused admitted that he_executed the check.in question (R. 80) Therefore,
“the usa of Exhibit H by Mr. Butler for the purpose of comparing the hand-

- writing thereon with the other checks admitted in evidence, was proper.

7.. Specifications 2 and 4, Charge II do not contain the dates of the -
alleged offenses. However, the proof supplies the cmitted dates. With
reference to Specification 2, it was stipulated that on October 13,. 1942,
accused represented himself to be Major Warren Allen, Field Artillery, .
and cashed a check for ¢150. Also, the check itself is dated Octooer 13,
1942 (Exs. 12, 0) . _ , . :

- With reference to the. of fense alleged in Specification 4, Charge

II, it was stipulated that accused had in his possession, altered, used,
and represented as his own, .the ‘identification card of Captain Richard W.
Kinney. Najor Kinney testified that on August 24, 1942, he removed the
contents of his billfold, placed them on his desk, and again ¥presumably®
placed the contents in the billfold during the week of Septerber 6, 1942.
~The tbeft of tlie 1dent1f1catlon card occurred during this- period (R. 433
Ex, 20) _
_ Accused pleaded guilty to these two bpeclflcatlons, and was
not misled by the omission of the dates concerned. No objection was made
by the defense either as to the form or substance of tie Specifications.
The fact that the record of trial contalns ample proof with respesct to
the respective dates of the offenses alleged, provides accused with
suffi¢ient protection from amy possible future jeopardy for the same

=17 -



(190)

offense. The failure to a.llegev such dates did nét in’jﬁriously affect
the substa.ntlal rlghts of accu.sed mthm the meanlng of Article of '
War 3’7. ’ .

. 8. Accu.éed.'is 30 years of a‘ge and 'was_ graduated from the Univer-
sity of Michigan. The records of the Office of The Adjutant General
show his service as follows:. Appointed second lieutenant, National
Guard of the United States, September 1, 1939; appo:.n’ced first
lieutenant, National Guard of the Unlted States, and entered extended -

. active duty April 7, 1S941; temporarily appomted ‘Captain, Army of the ‘

United States, June 2'7, 941, -

9. The court was legally cons_tituted. . No errors :L'njuriously
affecting the .substantial rights of accused were committed during the
trial, The Board of Review is of the opinion that the record of trial
is legally sufficient to support the findings and sentence and to
warrant confirmation of the sentence. Dismissal is authorized ~upon
connctlon of violation of Artlcle of. War 61, 93, or’ 96

Ao A~ .y qudge Advocate.

ZAM? CL (l; Mt » Judge Advocate.

s Judge Adyocate .
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spJeH - . o
CM 229526 : . 1lst Ind.

War Departnent, J.A.G O, FEB ]5 ,943 .= .To, the Seoretary of War. E

' 1. Herewlth transmitted for the action of the President are the
record of trial and the opinion of the Board of Review in the case of
Captain anliaun L. Van Winkle (0-384504), 182nd Field Artillery..

2. 'I conour in the opinion of the de of Raview that the record
of trial is legally sufficient to support the findings and sentence,
and to warrant confirmetion of the sentence. The conviotion of accused’
. of forgery of thirteen checks aggregating $230, and of obteining $150 .
by false pretenses upon another check which was in fact forged, warrants
confirmation of the confinement at hard ‘labor for two years included in
the sentence. I recommend that the sentence be confirmed and carried
into execution. : ’ ' '

3. 1Inclosed are a draft of'lett_ervfobr your signature, transmitting
the record to the President for his action, and a form of Executive
action carrying into effect the above rec ion.

7 5%‘7

/ / o Co McNeil, v

: gadier General, U. S. Army,

3 Incls, - ' - Acting The Judge Advocate Genmeral.
Incl.1l-Record of trie.l. E : C . , '
Inole2-Dft.1ltr.for sig.

Sec,of War.
Incl.3-Form of Executive
action. :

(Sentence confirmed. G.C.M.0. 49, 20 Mar 1943)
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Second Iieutenant ANTHONY
J. GRANOSKY (0-854809),

Air Corps.

Washington, D. C.

(193)
FEB 1 8 1943
STATES THIRD AIR FORCE
Ve Trial by G. C. M., convened at

. Columbia, South Carolina,
November 27, 1942, Dismissal,

OPINICN of the BOARD OF REVIEW
COPP, HILL and ANDREWS, Judge Advocates.

l. The record of trial in the case of the officer named above
has been examined by the Board of Review and the Board submits this,
its opinion, to The Judge Advocate General. .

cations;

2. Accused was tried upon the following Charges and Specifi-

" CHARGE I: Violation of the 96th Article of War.

Specification: In that Second Lieutenant Anthony

J. Granosky, 486th Bombardment Squadron, 340th
Bombardment Group, did, on or about October 13th,
1942, in Columbia, South Carolina, publicly as-
sociate and drink intoxicating beverages with en-
listed men of his squadron, to-wit, Private First
Class Walter J. Wiltz, Jr. and Privabe Robert F.
Voss, to the prejudice of good order and military
discipline,

CHARGE II: Violation of the 95th Article of War,

Spceification 1; In that Second Lieutenant Anthony

J. Granosky, 486th Bombardment Squadron, 340th
Bombardment Group, did, on or about October 13,
1942, at Columbia Army Air Base, Columbia, South
Carolina, knowingly and willfully permit an en-
listed man of his own squadron, to-wit, Private
Robert F. Voss, to wear unlawfully the insignia
of a Second Lieutenant, United States Army, to
the prejudice of good ctrder and military disc:.p—
line,
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Specification 23 In that Second Iieutenant Anthony
 Jo Granosky, 486th Bombardment -Squadron, 340th
Bombardment Group, did, on or about Qctober 13,
1942, in or near Columbia, South Carolina, as-
sociate publicly with an enlisted man of his own
squadron, to-wit, Private Robert F. Voss, while -
the said Robert F. Voss was wearing unlawfully
the insignia of a Second Lieutenant, United States
Army, to the knowledge of the said Second lieuten-
ant Anthony J. Granosky, and to the prejudice of
good order and military discipline.

He pleaded guilty to Charge I and its Specification and not guilty to
Charge II and its Specifications. He was found guilty of the Charges
and Specifications. No evidence of previous convictions was introduced.
He was sentenced to be dismissed the service. The reviewing authority
approved only so much of the findings of guilty of Charge II and its
Specifications as involves findings of guilty of the Specifications in
violation of Article of War 96, approved the sentence but recommended
that it be commited to forfeiture of $50 per month for four months,
restriction to the limits of accusedts post for three months and sus-
pension fram promotion for one year, and forwarded the record for action
under Article of War 48. : .

3. The evidence shows that at about 4 pem., October 13, 1942, ac~
cused, Sergeant Robert F, Voss and Private Walter J, Wiltz, all members
of the 486th Bombardment Squadron, 340th Bombardment Group, stationed at
the Columbia Army Air Base, Columbia, South Carolina, went together in
"an automobile to a parking lot near a place in Columbia called the
"Warsity Inn", While there each, in the presence of the others, toock
& drink of Candadian Club whiskey. (R. 5, 7, 11) One other car was in
the 1ot at the time (R. 5, 6). Wiltz testified that no one outside the
car could have seen the drinking without opening the door and looking
inside the car (Re 8)e

After leaving the Varsity Inn the party returned to the air base
where Wiltz left his companions. Accused and Voss then returned to
Columbia., En route (R. 11) Voss placed a gold bar on one side of the
collar of his enlisted man's uniform and “wings® on the other side of
the collar (R. 11, 15). He kept the insignia on his shirt for several
hours (R. 10). In Columbia the two "picked up a girl" and with her
went to the "IlLookout Club". where they continued to drink while seated
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at a table (R. 12, 13). This place was mpatronized a great deal by
almost all the military personnel." (R. 14) Voss continued to wear
the insignia (R. 15) but no conversation was had concerning it (R. 10).

Accused was questioned by another officer asbout October 30, 1942.
After having been warned that he might remain silent and that whatever
he said could be used against him (R. 16), he stated that he had drunk
liquor with an enlisted man and had been in the company of an enlisted
man who wore the insignia of an officer (R. 17).

Accused declined to testify or make an unsworn statement,

4. The uncontradicted evidence shows that at the place and time
alleged in the Specification, Charge I, accused publicly associated
with and drank intoxicating liquor in the campany of enlisted men of
his squadron., Part of the drinking was in a public place. During
the evening one of the enlisted men unlawfully ware the insignia of
an officer but, as alleged in Specificatlion 2, Charge II, accused con-
tinued his public association with him and took no measures to stop or
prevent the masquerade, thus permitting its continuance, as alleged in
Specification 1, Charge II. The conduct of accused was plainly to the
prejudice of good order and military discipline. Violation of Article
~ of War 96 was proved under each Specification, The acts alleged in the
Specifications, Charge II, are but different aspects of the same trans-
action.,

5. War Department records show that accused 1s 24 years of age.
He attended the University of Kansas for 2% years., He entered the mili-
tary service as an aviation cadet on January 12, 1942, and was appointed
a second lieutenant, Army of the Unlted States, on August 3, 1942.

6. The court was legally constitufed. No errors injuriously af-
fecting the substantial rights of accused were committed during the
trial, In the opinion of the Board of Review the record is legally suf-
fieient to support the findings as approved by the reviewing authority
and the sentence and to warrant confirmation thereof, Dismissal is au-
thorized upon conviction of vioclation of Article of War 96.

’

M , Judge Advocate,

7

, Judge Advocate,
\J

s Judge Advocate,
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1lst Ind,

War Department, J.A.G.O., = To the Secretary of War.

PR 7 U i5ed ‘

1, Herewith transmitted for the action of the President are the
record of trial and the opinion of the Board of Review in the case of
Second ILieutenant Anthony J. Granosky (0-854809), Air Corps.

2, I concur in the opinion of the Bdard of Review that the record
of trial is legally sufficient to support the findings as approved by
the reviewing authority and the sentence and to warrant confirmation
. thereaf. Accused publicly associated with and drank intoxicating liquor
in the company of enlisted men of his squadron. One of the enlisted ren,
without interference by accused, masqueraded as an officer. Accused was
sentenced to dismissal, The reviewing authority, in approving the sen-
tence, recammended that it be commuted to forfeiture of $50 per month
for four months, restriction for three months and suspension from
pramotion for one year. In view of all the circumstances and the recom=-
mendation for clemency, I recommend that the sentence be confirmed but
cammuted to forfeiture of $50 per month for four months and restriction
to the limits of accused!s post for three months and that the sentence
as thus commuted be carried into execution.

3« Inclosed are a draft of a letter for your signatire, transmite
ting the record to the President for his action, and a form of Executive
action designed to carry into effect the recommendation hereinabove made, -
should such action meet with approval,

A

igédier General, U, S. Army,
Acting The Judge Advocate Gensral,

3 Incls,
Incl,.l-Record of trial,
Incle’=Draft of lst, far
sige. Sec, of War,
Incl.3~form of action.

(Sentence confimed but commuted to forfeiture of $50 per month
for four months and restriction to limits of the station where
accused may be serving for three months. G.C.M.O. 83, 9 Apr 1943)
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UNITED STATES 36th INFANTRY DIVISION

)

)

V. ) Irial by G.C.lf., convened at
: ) Camp Edwards, Messachusetts,

Private J. B. BANGS (38037541),)

Service Battery, 132nd Field )

A )

)

An lery Battalion.
RN

December 18, 1942. Dishonor-
able discharge and' confinement
for ten (10) years. Discipli~
nary Barracks.

HOLDING by the BQARD OF REVIEW
HILL, LYOXN andeARGENT, Judge Advocates

1, The record of trial in the case of the soldier nemed above
hsas been examined by the Board of Review.

2. Accused was tried upon the following Charges and Specifi-
cations: .

CHARGE: Violation of the 58th Artiole of War..

Specification: In that Private J. B. (i.0.) Bangs,
Service Battery, 132nd Field Artillery Battalion,
while "enroute to join", did, on or about July 5,
1942 desert the service of the United States and

- did remain absent in desertion until he was ap=

- prehended by the Civil Authorities of Delta.
County, Cooper, Texas at Cooper, Texas om or
about October 19, 1942. :

CHARGE I, Additional: Violation of the 64th Article
of War.

Specification 13 In that Private J. B. (io) Bangs,
Service Battery, 132nd Field Artillery Battalion,
having received a lawful cormand from Elmer R.
Hilton, 1lst Lieutenant, Infentry, Personnsl Of-
ficer, Unit Personnel Section, 1866 Corps Area
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* Service Unit, Camp Wolters, Texas, his superior of- .
ficer, to report without delay to his organization.
at Camp Blanding, Florida, did at Camp Wolters, Texas,
on or about June 15, 1942, wzlfully diaobey the same.

Snpczfication 2: ‘In that Private J. B. . (io) Bangs, Serv-
ice Battery, 132nd Field Artillery Battalion, having
. -received a lawful comnend from T. H. Kern, 2nd Lieu=-
. tenant, Infantry, Aeting Assistant Personnel Offlcer,
. 1866 Corps Area Service .Unit, Cemp Wolters, Te
his superior officer, to report without delay + hia
orgenization at Cemp Blanding, Florida, did at Camp
Wolters, Texas, on or about July 1, 1942, wilfully
.disobey the seamees’

' CHARGE IIs -Additionals (Findings of Not Guil’cy)
Specifioations 1 and 2, (Findlngs of Not Guilty).
CHARGE IIIs Additionals Violation of the 6lst Article of Ware .

Specification 1z In that Private J. B. (10) Bangs, Serv-
ice Battery, 132nd Fleld Artillery Battalion, .did
without proper leave absent himself from his organi-

"~ gation at Camp Bowie, Texas, from about February 12,
1942, to about June 6, 1942,

SPecification 2: In that Private J. B. (i0) Bengs, Serv-.
ice Battery, 132nd Field Artillery Battalion, dig,
without proper leave, while en route from Camp

. Tolters, Texas, to Camp Blanding, Florida, ebsent
himself from military control at a place unimown,
betwesen the said Camp Wolters, Texas,. and Camp
Blanding, rlorida, from about June 19, 1942, to
about June 25, 1942.

He pleaded not guilty to all Charges and Specifioations. He was found '
guilty of the original Charge and the Specifiocation thereunder, guilty

of Additional Charges I and III and the Specifications thereunder, and .
not guilty of Additional Charge II and Specifications 1 and 2 thereunder. -
He was sentenced to dishonorable discharge, total forfeitures, and con-
finement at hard labor for the term of his natural life. The reviewing
authority approved only so much of the sentence as involves dishonorable
discharge, total forfeitures, and confinement at hard labor for ten years,
designated the United States Disciplinary Barracks, Fort Leavenworth, :
Kensas, as the place of oonﬁnement and forwarded the record for o.otion
under Article of War 50%.
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3. The evidence is legally sufficient to support the flndlngs of
guilty of Specification 1, Charge III. and of Charge III. ’

4. It is alleged.in the Specification of the original Char*e that
-.while “enroute to join", accused deserted the service on or, about July.
. 5, 1942, and remained absent in desertion until he was apprehended by -
- the civil authorities at Cooper, Texas, on.or about October 19, 1942.
It was established that at Camp Iblters, Texas, an'order was published -
on June 29, 1942, direoting accused to proceed without delay to Camp -
Blanding, Florida, and report to his commanding officer (R. 16; Ex. G).
An extract oopy of the morning report of the Headquarters Detachment,
1866th Corps Area Service Unit, submitted at Cemp Wolters, Texas, was
introduced in evidonce. and containﬂd the follow1ng entryg

"July 1/42 Pvt Bangs fr atohd restricted to camp to
. RPM  returned to home station 11:30 AM 7/1/42.
JGR“ (Ro 13; Bx, C)

There wes also introduced in evidenco ean extract copy of the morning -
report of the orgenization of accused submitted at Camp Edwards,
: Nlasachusetts, oontalning, in pertinent part, the follow1ng entryg _

TAugust 30, 1942; ECB o
s # ¥ Pvt. Bangs Fr Atchd Restricted To Camp
(Camp Wolters, Tex) To Retd To Home Ste 11330
" AM 7/1/42. Pvt Bengs From Enroute to Join to
~ AWOL 7/5/42.. Erronsously Not Entered Prior
‘To This Date.. HCB )
E . * » . *
"Qctober 3, 1942; WIS ‘ ' '
~ Wpvt. Bangs Fr Des To Conf 4345 P.M. HCB®
(R. 10; Ex. A). , )

The defense stated that it had no objection'to the introduction in evi-
dence of these exhibits. The commanding officers of the organization
of accused testified that accused was not present for duty with his
organization between February 12, and October 19, 1942, that he did not
‘have permission to be absent during this period, and that he reperted
under guard. "Sometime in October™. . It was established that he was con-
fined at Camp Edwards on October 31, 1942 (R. 10-11, 13, 16; Ex. A).

. It was not shown that the organization of accused was at.any
time stationed at Camp Blanding, Florida. As the morning report of the
orgenization of acocused was submitted at Cemp Edwards, Massachusetts,
it is obvious that the entry to the effect that accused absented himself
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without leave on July 5, 1842, while en route to join his organizatior
at Camp Blanding was not within the personal knowledge of the officer
making the report, was hearsay in nature, and not competent evidence
of the faot (Dig. Ops. JAG, 1912-1930, sec. 1507). The statement by
the defense that there was no objection to the admission of the morn-
ing report submitted at Camp Edwards, does not oure the error in its
_edmission (Dig. Ops. JAG, 1912-1940, sece 395 (21)). Further, it was
not established in evidence that accused did not in fact report at
Camp Blanding as directed, nor that he was epprehended by the civil
asuthorities at Cooper, Texas, on or about Qctober 19, 1942, as alleged.

It is alleged in Specification 2, Additional Charge III, that
accused, while en route from Camp Wolters, Texas, to Camp Blanding,
Florida, absented himself without leave at & place unknown, between

. Cemps wWolters and Blanding, from about June 19, to about June 25, 1942.

It was shown that on Junms 13, 1942, an order was published at Camp
Wolters, Texas, directing accused to proceed without delay to Camp
Blanding, Florida, and report to his commanding officer (Ex. F). An
‘extract copy of the morning report of-the Headquarters Detachment,
1866th Corps Area Service Unit, submitted at Camp Wolters, was intro-
duced in evidence, and contained the following entry: .

"June 15/42 Pvt Bangs fr atchd ar in Det area to retd
ERH to home sta 11:30 Al June 15/42
JGR" (Ex. B).

The morning report of the.organization of accused submitted at Camp
Edwards, Massachusetts, August 30, 1942, to which reference has been
made, conteined the follow1ng entry:

"x x x Pvt Bangs Fr Atchd Ar In Det Area (1866th
CASU, Camp Vlolters, Tex) To Retd To Home Sta
11.30 A 6 /42. Pvt Bangs Fr Enroute To Join
to AWOL 6/19/42., * * *" (Exi A).

The morning report of the Hbadquafters Detachment, 1866th'Corps Aréa
Service Unit, Ceamp Wolters (Ex. C), hereinbefore referred to, con- .
tained the entry:

" June 25/42 Pvt Bangs fr AWOL to atchd restricted
RPM to ceamp 6330 PM 6/25/22. JGR"

- The defencs stated that it had no objection to the introduction in evi-
dence of Exhibits A, B, and F (R. 10, 13, 18).
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For the reasons already stated it is similarly obvious that
since the morning report of the organization of accused was submitted |
et Cemp Edwards, Massachusetts, the entry to the effect that accused ‘
absented himself without leave on June 19, 1942, while en route to. join
his organization at Camp Blanding, was not within thé personal: knowledge
of the officer making the report, was hearsay in character, and not -
competent evidence of the faot,” It was not shown that the organization
of accused was ever stationed at Camp Blanding or that accused did not
in fact report to that station as directed. The entry in’ Exhibit €,
submitted at Cemp Wolters, to the effect that on June 25, 1942, accused -
was restricted to Camp Wolters, after absence without leave, was not '
competent evidence that he did not report to Cemp Blanding as directed,
. or that he absented himself on June 19, 1942, while en route to that .
station. .

In the absence of any other and competent evidence, the record -
of trial feils to establish by competent evidence the initial absences
of -accused while en route to join on July 5, end on June 19, 1942, as -
alleged., The evidence is, accordingly, legally insufficient to sustain
the findings of guilty of “the original Charge and Specification thare- '
“under, and of Specification 2, Charge III . :

" 5e In 3pecification 1, Additional Charge I. it is alleged in
substance that accused, at Camp'lbltera, Texas, on or about June 15, .
- 1942, willfully disobeyed the lawful command of Lieutenant E. R.
Hilton to report without delay to his organization at Camp Blanding,
Florida. It is substantielly alleged in Specification 2 of Additicnal
Charge I that accused, at .Camp Wolters, Texas, on or about July 1,
- 1942, willfully disobeyed the lawful command of Lieutenant T. H. Kern
to r eport without delay to ‘his organization at Camp Blanding, Florida.
Two typed orders dated June 15, and July 1, 1942, purportedly signed
at Ceamp Wolters by Lieutenants Hilton and Kern, respectively, addressed
to accused, ordering him to report without delay to his orgenization at
Camp Blanding, Florida, were admitted in evidence. O(n the face of each .
" order is the purported signature of the officer and of accused, acknowledg-
ing its receipt. The defense stated that it had no objection to the intro-
‘duction in evidence of the orders (R. 15; Exs. D, E). No evidence was i
introduced as to the genuineness of the signatures of Lieutenants Hilton
and Kern, or of accused. Aside from the fact that each order bears the
purported signature of accused, there was no proor that he actually re-
ceived such orders,(R. 16-17).

Assuming, but not deciding, that the statement by the defense
that it did not object to the introduction in evidence of the two typed
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orders constituted a waiver of . proof of the. genninenass of the signa-
tures of Lieutenants Hilton and Kern.and of the accused thereon (par. .
116b, M.C.M., 1928, p. 120), there is no proof that eocused failed to

report at Camp Blanding as_directed. ' Consequently,. the evidence was
~legally insufficient to support the findings of guilty of Mditiom.l :
- Charge I and of Speo:.ﬁ.cations 1 and 2 thereundera Lt

B’ The maximum authorized punishment for the offqnse of which a.p-
proval of the findings of guilty is recommended (absende without leave
. for a period of more than 60 deys), is dishonorable discharge, forfeiture.
of all pay and allowances due or to become due, and con.finement ‘at hard
labor for six months (M.C.M., 1928, par. 104c).. .

"To For the reasons stated, the Bbard of Review holds thht the

. record of trial is legally insufficient to support the findings of -

. . guilty of the original Charge and Specification thereunder, of Addi-
‘tional Charge I and of Specifiocations 1 and 2 thereunder, and of
Specification 2, Additional Charge III; legally .sufficient to support
the findings of guilty of Sp301fica.tion 1, Additional Charge III, and
‘of Additional Charge III, and legally sufficient to support only so
much of the sentence as provides for dishonorable discharge, forfeiture
of ell pay and allowances due or to beoome due. end confinement at hard
labor for six months. ; : : .

AMEI. %—‘ . | Judge’ «Advbéa’ce.‘

A-A--‘.f C\ q l*-\ » Judge Advooate.

,' Judge Advooate.
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War Department, J.A.G.0., FEB 19 1943 - To the Commanding Ceneral,

36th Iafentry Division, Camp Edwards, Massachusetts. ’

l, In the case of Private J. B. Bangs (38037541), Service Battery,
132nd Field Artillery Battalion, I concur in the foregoing holding of
the Board of Review. I recommend, for the reasons therein stated, that
the findings of guilty of the original Charge and of the Specification
thereunder, of Additional Charge I and of Specifications 1 and 2 there-
under, and of Specification 2, Additional Charge III be disapproved;
that only so much of the sentence as involves dishonorable discharge,
forfeiture of all pay and allowances due or to become due, and confine-
ment at hard labor for six months be approved. Thereupon, you will
have authority to order the execution of the sentence.

2. Vihen copies of the published order in this case are forwarded
to this office they should be accompanied by the foregoing holding and
this indorsement. For convenience of reference and to facilitate at-

: ol ;
/" E. C. McNeilf]
Brigadier General,

% 5
N e
Disp.. i CHED
WAR DEPARTMENT
SERVICES OF SUPPLY
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In the Office of The Judge Advocate General 0 %8
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_UNITED STATES CAMP ROBERTS, CALIFORNIA

Ve Irisl by G.C.l{., convened at
Camp Roberts, California,
December 2 and 4, 1942.°
Dishonorable discharge and
confinement for ten (10)
years. Disciplinary
Barracks.

Private FLOYD A. FARRIS
(19062427), Corps of
Military Police, Service
Command Unit 1928, Camp
Roberts, California.

Nt Qo ot Nr? Carge? St Sl S ot

HOLDING by the BGARD OF REVIEW
~ HILL, LYON end SARGENT, Judge Advocates:

le The record of triel in the case of the soldier named above
has been examined by the Board of Review.

2. Accused was tried upon the following Charges end Specifica-
tions: "

CHARGE I: Violation of the 58th Article of War. -

Specifications In that Private Floyd A. Farris, Corps
of Military Police, SCU 1928, did, at San Miguel,
California, on or about September 9, 1942, desert
the service of the United States, and did remsain
ebsent in desertion until he was apprehended at
Wickenburg, Arizona, on or about September 19,
1942.

CHARGE II; Violation of the 73rd Article of War.

Specification: 1In that Private Floyd A. Ferris, Corps
_ of Military Police, Service Commend Unit 1928,
did, at San Miguel, California, on or about
September 9, 1942, without proper authority, re-

lease Private S. E. Thompson, 87th Infantry
Training Battalion, Camp Roberts, California,
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Private Wilburn L. Henry, 77th Infantry Train-
“ing Battalion, Ceamp Roberts, Californis, end .
General Prisoner Louie F. Nalls, Camp Roberts,
Californisa,. prisoners duly committed to. his
Owge .

CHARGE m; ‘Vlolation of the 84th Article of War.

Specification: “In that Private Floyd A. Farris, Corps

of Military Police, Service Command Unit ‘1928,

. did, on or about September 9, 1942, at or near
San Pedro, California, wrongfully dispose of by
abandoning the same, a Winchester 12 gauge shot-
gun, Serisal Number 961150 of the value of about

-~ $49.16, issued for use .in the mllitary serv1ce
‘of the United States.

CHARGE Iv: Violation of the 96th Artiole of War.

Specification 1: In that Private Floyd A. Ferris,
' Corps of Military Police, Service Commend Unit
1928, did, in conjunction with Private S.. E.

. Thompson, 87th Infentry Training Battalion,

. Camp Roberts, California, Private Wilburn L.
Henry, 77th Infentry Training Battelion, Camp .
Roberts, California, and General Prisoner Louie
F. Nalls, at or near San Miguel, California, on
"or about September 9, 1942, without proper
authority, wrongfully teke and use, one Ford .

" six-oylinder l% ton truck USA Number W-344835,

" of a walue of more than $50.00, property of the
United States furnished and intended for the
military service thereof, with intent to
temporarily oonvert the same to his own use
and benefit. :

,ﬁSPécification 2; (Finding of Vullty disapproved by
' ' reviewing euthority).

Specification 3; In that Private Floyd A. Farris,
Corps of lilitary Police, Service Command Unit
1928, did, in conjunction with Private S. E.
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_ Thompson, 87th Infantry Training Battalion,
Camp Roberts, California, Private wWiburn L.
Henry, 77th Infantry Training Battalion, Camp
Roberts, Celifornia, end General Prisoner louie
F. Nalls, Camp Roberts, California, at or near
San Miguel, California, on or about September
'9, 1942, commit an assault upon Private Go Po
Montoye by pointing a loaded gun at the aaid

Private G. P. Montoya.

He pleaded not guilty to and was found guilty of all Charges and Speci-
fications. He was sentenced to dishonorable discharge, forfeiture of
all poy and allowances due or to become due, and confinement at hard
lebor for ten years. The reviewing authority disapproved the finding
of guilty of Specification 2 of Charge IV, approved the sentence, des~-
ignated the United States Disciplinary Barracks, Fort leavenworth,
Kensas, as the place of oonflnsment, and forwarded the record of trial
. for action under Article of War 50‘. ' :

3« The evidence is legeally sufficient to support the flndings of
guilty of Charge I and of the Specificatxon thereunder.

4. The only question requiring con51&axﬁon is whether the evidence
" is legally sufficient to support the findings of guilty of Charges II,
III, and of the Specification under each, of Specifications 1l and 3,
Charge IV, and of Charge IV.

The evidence for the prosecution, in.pertinent'part, shows
that on September 9, 1942, at Camp Roberts, California, accused was
_detailed as .a.prisoner guard and had in his charge a work party of three
prisoners, Private S. E. Thompson, Private Wilburn L. Henry, and General
Prisoner Louie F. Nalls. The prisoners were to pick up trash in certain
" areas, end the Government truck described in Specification 1, Charge IV,
was assigned for this purpose. - The shotzun described in the Specifica-
tion, Charge III, end three rouhds of ammunition were issued on that day
to accused for the purpose of guarding the prisoners. Accused, the three
prisoners, and the driver of the truck, Private G. P. Montoya, drove from
Cemp Roberts to San lfiguel, California, to empty the’truck. While the
truck was being unloaded by the prisoners, lMontoya sat in the driver's
seat and acoused was with the three prisoners. Suddenly, Montoya heard
the command, "Move! All right, driverl™ He looked up and saw the
prisonsr Henry pointing a shotgun at him. Montoya stated that the gun
introduced in evidence (which gun had been issued to the accused),
"looks like" the gun which was held by Henry. After lontoya told Henry
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"that he was the driver, and therefore responsible for the truck, Montoya
was ordered to get out, and did so. Henry remdved the key from the
ignition. Montoya then obeyed an order to get in the rear of the truck.
Montoya found accused already in the rear of the truck, without his gun.

' Ome of the prisoners, with the gun in his p0°secsion, climbed in with
them, and ordered Montoys and accused to "3it down. Keep quiet". The
other two.prisoners were in the front seat. The truck was then driven

about & mile and stopped. The prisoner who was driving said, "let the

truck driver off". The prisomer in the rear ordered Montoya to get out.

He did so.  Accused then said, "How about me of£2% The prisoner in the

rear of the truck Qrdered aoccuged to remain, and the truck was driven
away  (Re 15-31; 63).° '

~ On September 19, 1942, accused and the three prisoners were,
‘at Phoenix, Arizone, turned over by the United States marshal to-
Sergeant Frederick F. Brady, Corps of Military Police. Sergeant Brady
later found the Government truck at Shandon, California, with a web
belt and ‘a pair of fatigue trousers in it. Following directiens given
by Henry, he found the shotgun which had been issued to accused, to-
gether with a box of shotgun shells, in a dump six miles west of San
Pedro, California (R. 33, 37-39, 44, 46).

. After the accused was warned by Sergeant Brady that he could
remain silent and that any statement he made could be used against him,
the accused stated to Sergeant Brady that one of the three vprisoners
had teken his gun, and that another had driven the truck down the road
to a place where the driver of the truck was ordered to get out. Ac~
cused was ordered to remain in the truck which was later abandoned at
Shandon. Accused had discarded his belt and tie in order that he.
would not be identified as a soldier. At Shandon, a Ford pick-up truck
was teken. A% Blackwell's Corner, Caelifornis, two of the prisoners
stole soms gasoline while accused remained-in the truck. Accused and
the three prisoners drove to Glendale, then to San Pedro, and then back
to Glendale. From there they went to San Bernardino, Big Bear lake,
Blythe, and to Wickenburg, Arizona, where they were arrested. After
abandoning the Ford pick-up truck, a Ford coupe and Dodge scdan were
taken. The men took turns driving the cars. The cars were later
found by Brady and identified by accused, who told Brady that he had
sold a spare tire and a radio teken from one- or more of the cars (R.
34-36, 40-41, 49-53).

5. Por the defense, the accused, in pertinent part, testified
that ™fe hadn't planned =-- that is, before this time =-- on taking off".
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Vlhen he and’ Mentoya'were in the rear of ‘the truck, accused "was un-
decided there, but I figured that things had started and if I ceme

back at that time, why, I would just have to serve these other boys'
time" (R. 66).

~ 6Be. There is no competent proof that aceused released, without
authority, the three prisoners at San Miguel as alleged in the SPecifi-
cation, Charge II, or ‘that he wrongfully. dtsposed of the shotgun ma
San Pedro as alleged in the Specification, Charge III. - Similarly, it
was not established by competent evidence that accused, in conjunction
with the three prisoners, wrongfully took and used, without proper
authority, the Government vehicle described, or that in conjunction
with them he committed the alleged assault on Private Montoya (Specs.
1 and 3, Charge IV). The testimony of Private lontoya does not reveal
how the gun left the possession of the accused. It was Private Henry
who actually pointed the gun at Montoya and ordered him to get into
the rear of the truck, where he found acoused.. Both Montoya and ac-
cused were told to sit 5till and be quiet by another prisoner who
acted as their guard. When Montoya was_ ordered to leave the truck, ‘
socused asked if he could get off, and was told to remain. There was
nothing in iiontoya's testimony to 1ndioate that accused had willingly
participated ‘in this occurrence, or that he had entered mny conspiracy
with Henry, Thompson, or Nalls. In fact, the testimony of the driver
would tend to show that accused was, in fact, an unwilling victim.

During the ten days that followed, accused end the three
prisoners drove a considerable distance. They took turns driving
' cars which were stolen en route, and were finally app ehended at
VWickenburg, Arizona. Accused scld a tire and a radio taken from one
or more of the cars. The evidence does not show who actually stole
the cars, whether accused was, during this time, still under the
control of the prisoners, or whether he was, in fact, subsequently
released from such control and voluntarily participated in the events
which occurred. Further, the identity of the person who disposed of
the gun near San Pedro, and the circumstances surrounding such dis-
posal were not established. The evidence as to.events occurring after
Montoya left the truck was nct sufficient to prove that accused; in
conjunction with the three prisoners, wrongfully took the Government
truck involved, or assaulted Montoya. The evidence was also insuf-
ficient to estabiish the release, without préper authority, of the
prisoners at Sen Miguel by accused,. or his wrongful disposal of the
- shotgun at San Pedro. -

7. For the reasons stated, the Board of Review holds that the
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recard of trial is legally insufficient to support the findings of
guilty of the Specification, Charge II, and of Charge II, of the Speci~ "
fiocation, Charge III, and of Charge III, of Specifications 1 and 3, ...
Charge IV, and of Charge IV; legally sufficient to support the findings
of guilty of Cha.rge I end of the Speeification thareunder, and leo'ally
aufi‘icient to support the sen‘cence."

M/J(B_ ('° /M{ _,_Judg,e Advocate.

7 4/ g 9"\ Judge Advocate.

Judge Advoca.te .

SPJGH o .
CM 229635 . _ lst Ind.
War Department, J.A.G.Oe,  JAN 2T 343 =~ - To theé Commanding

General, Camp Roberts, Cal:.fornia.

1. 1In the case of Private. Floyd A. Farris (19062427), Corps of

. Military Police, Service Command Unit 1928, Cemp Roberts, California,
I concur. in the foregoing holding of the Board of Review. I recommend,

- for the reasons stated, that the findings of guilty of the Specification,
Charge II, and of Charge II, of the Specificetion, Charge III, and of
Charge III, of Specifications 1 and 3, Charge IV, end of Charge IV, be
disapproved. Thereupon, you will have authority to order the executlon
of the sentence.

2. ihen copies of the published order in this case are forwarded
this office they should be accompanied by the foregoing holding and
)8 43 8 indorsement. . For convenience of reference and to facilitate at-
taching copies of the published order to the record in this case, please.
place the file number of the record in brackets at the end of the
ished order, as followsx

L e 1 . .
¢ (Gk 229635). ) Q.LCia
¥ . m‘;}‘ A ‘—U‘«Tm

LA , : Myron C. Cramer,
g ;/ liajor Gemeral,
T ‘ The Judge Advocate Generals
S 1 ' -
oF 31)!&'

@0 -6 -



WAR DEPARTMENT
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Washington, D. C.
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UNITED STATES PUERTO RICAN DEPARTMENT

)
_ ) . .
Ve ) Irial by G.C.M., convened at
» ) A.P.0. 845, c/o Postmaster,
Private JAMES V. KEHOE ) .
(32201224 ), Company A, )
806th Engineer Battalion. )

New York, New York, November
25, 1942. Dishonorable dis~-
charge and confinement for
lifes Penitentiary. .

‘ REVIEW by the BOARD (F REVIEW
HILL, LYON and SARGENT, Judge Advocates

le. The Board of Review has examined the record of trial in tha
cage of the soldier named abova.

2. Accused was tried upon the following Charges and Specifi-
cationss - '

CHARGE I: WViolation of the 92nd Article of Wars -

Specification:; In that Private James V. Kehoe, Company
A, 806th Engineer Battalion, Borinquen Field,
Puerto Rico, did, at Boringquen Field, Puerto Rico,
on or about August 2, 1942, with malice aforethought,
willfully, deliberately, feloniously, unlawfully and
with premeditation kill one Sergeant Donald I. Fields,
Compeny A, 806th Engineer Battalion, a human being by
shooting him with a rifle.

o CHARGE IIs Violation of the S3rd Article of War.

Specification: In that Private James V. Kehoe, Company
A, 806th Engineer Battalion, Borinquen Fleld,
Puerto Rico, did, at Borinquen Field, Puerto Rico,
on or about August 2, 1942, with intent to commit
a felony, viz, murder, commit en assault upon 1lst
sergeant Percival R. McMurtry, Company A, 806th
Engineer Battalion, by willfully and feloniously
shooting at him with a dangerous weapon, to wit,

a rifle.
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He pleaded not Zuilty to end was found guilty of both Charges end Speci-
ficatious. He was sentenced, all the members of the court present con-
curring, to be dishonorably discharged the service, to forfeit all pay
and allowasnces due or to become due, and to be confined at hard labor

for the term of his natural life. The reviewing authority approved the
sentence, designated the United States Penitentiary, Atlanta, Georgla,

as the place of confinament, end forwarded the record of trial for astion
‘under Article of War 503.

3. The evidence far the prosecution shows that at about 5 pem., August
2, 1942, accused entered his barracks, obtained his cartridge belt and am-
munition from his locker, and took a rifle from the rack. He said that
"he was going out to see if these things would pop™. Acoused inserted a
clip ‘of bullets in the magazine of the rifle. Sergeant Percival R. _
MelMurtry, then first sergeant of the company of accused, was immediately
sumionsd. When Sergeant Mclurtry appeared, accused had a Garand Ml .30
caliber rifle in one hand and a olip in the other. McMurtry asked ao-
cused what he was doing. Accused said he was going to load his rifle
and fire it. McMurtry told him that it was not a good idea, that he
might get in trouble, and both Mclurtky and accused then sat on a bunk.
Accusad seid ™he was rotting away down here and wanted to get out and
fight™. MolMurtry told accused ®it wasn't our fault he.was dowm here,
and there were others just like him. That seemed to quiet him down".
MeMurtry welked toward the opposite end of the barracks. Acoused then
almed the gun down ihe aisle in the direction of MoMurtry and pulled the
bolt. Hie finger was on the trigger. McMurtry noticed that ®Everybody
wes moving around on their beds™, turned, and saw acocused pointing the
gun in his general direction. McMurtry returned and asked accused if
he was aiming the gun at him. Accused replied that "he was just getting
the feel of the rifle". NcMurtry then started to leave, and.saw another
soldier jump up and dive under a bed. Thinking that "something might
happen", Mollurtry jumped behind a foot locker. Accused fired and )
Sergeant Flelds, who was at the opposite end of the barracks, shouted
and fell to the floor. Accused then laid the gun on a bunk and went
toward Sergesnt Fields. A soldier picked up an empty 30 caliber shell
which was e;jected when the gun was fired (R. 7-10, 16-18, 2122, 24-27,
29=31).

Upon hearing a shot, Major Frederick B. Hall, Jr., 806th En-
gincer Battalion, entered the barracks. Accused told Major Hall that
he had shot Sergeant Fields. He stated that his aim was poor, that
he did not mean to shoot Fields, but had intended to shoot the first
sergeant. Accused then returned to his bunk, seized his gun and said
that he was going to kill everyone in the barracks. O(me soldier seized
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accused as he attempted to load the gun, and another took the gun from
accused, who dropped a clip of bullets. Accused ™was carrying on.a
" string of invective against Sergeant McMurtry and his position in
general. He didn't care what they done with him as long as he pot tha.t
'son-of-a-bitch' or samething™. Accused was then taken to the guard-’
house. He struggled a little, but otherwise offered no redistance.
On the way to the guardhouse, accused said he "was sorry that he got
the wrong guy® (R. 32, 34, 36, 38-42).

On August 8, 1942, Sergeant Fields died because of the gun-
shot wound inflicted by aocused (R. 46-47). '

The evidence as to intoxication of accused was conflicting.
Aocused had a wild look on his face when he entered the barracks, but
he did not stagger. A witness who saw accused talking with McMurtry
observed nothing unusual about accused, who then acted as a normal -
persone Sergeant MoMurtry thought accused had been drinking, and he
seemed to be fumbling with the gun. Accused, however, talked to ,
MoMurtry in a natural tone of volce, and appeared to understand what
McMurtry told him. Another witness, who did not smell any liquar on
the breath of accused, thought that he was "pretty well full®. Other
witnesses to the ocourrence testified that accused did not act'as if
he was sober, and tlu.t he had been drinking (R. 11, 19, 23-24, 27-29,
35)

A soldier who took accused to the guardhouse in a command
car, did not smell any liquor on his breath. Accused "looked all ,
right", but the witness would not say that he was sober. When ao-
cused informed Major Hall that he had shot Sergesnt Flelds, his mamer
. was incoherent and restless. His eyes were wild looking and blood-
-shot, and he was highly excited. Major Hall believed that aocused was,
40 a certain extent, under ths influence of liquor. Captain John
Arfunan, 806th Engineers, who accompanied Major Hall to the barracks,
testified that accused appeared quite nervous and uneasy and appeared
as though he were suffering from "a severe hangover™, but was not in
an intoxicated’ condition and spoke coherently (R. 39-40, 41, 43-46).
/

4., For the defense, the evidence shows that a soldier had a few
drinks with accused on the morning of August 2nd, and left him about
10 a.m. He saw accused again on the same ‘day between 4 and 4330 pem. .
"He had a little more than he had that morning®™. The p8lice and prison
sergeant testified that when accused was confined after the shooting,
ho appeared to be under the influence of liquor {Re 47-~459). _

" Admitted in evidence without objection as an exhibit for the
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defense was & certificate signed by First Lieutenant P. Quinones-Chacon,
Medicel Corps, of his examination of accused one and one~helf hours after
the shooting. Lieutenant Quinones-Chacon died prior to trial. The
certificate was as follows:

"STATION HOSPITAL
BORINQUEN FIELD, P. R.

August 5, 1942
CERIIFICATE

"I certify that the time I examined Jemes V. Kehoe,

of Co. A, 806th Engrs., Sunday fugust 2, 1942 on or about

. 6330 P.M., he was suffering from acute alcoholism, moder-
ately severe. That his pupils were 4 mm. in diameter
reacted to light snd accommodation, his knee and ankle
reflexes were active and equal, gag reflex was sluggish,
coordination test were carried with moderate difficulty.
Romberg test was positive, his breath had whiskey odor,
was telkative, aggressive, increased psychomotor ectivity,
sense of superiority, disdain to his life, no sense of
perspective as to his present situation, disoriented as
to time but not as to person or place."™ (R. 50; Def. Ex.
2.)

The report of the proceedings by & board of medicel officers who examined
accused under the provisions of paragreph 1b, Army Regulations 600=500,
November 20, 1939, was admitted in evidence as an exhibit for the defense,
over the objection of the prosecution. The board, in making its findings,
considered the certificate of Lieutenant Quinones-Checon, together with
acdinical record pertaining to accused while he was for three weeks under
observation at a hospital subsequent to the shooting, and also the Charges
end allied pspers. In addition. the board considered a communication from
the Acting Director, Psychlatric Division, Bellevue Hospital,New York City,
New York. This communication disclosed that accused was admitted to this
hospital August 18, 1940, as the result of being hit on the head with a
baseball bat during a beer house brawl. He was discharged August 20, 1940.
The following diagnosis was there made; "Without Psychosis - Acute
Alcoholism 000.332 MNo surglcal disease™. The board of officers found
that accused was mentally irresponsible at the time he shot Sergeant
Fields, and that his mental irresponsibility was brought about by scute
alcoholism which resulted from his ovn misconduct. The board further
found accused mentally responsible at the time of the repors. The report
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of the board was approved by the commanding gemeral (R. 51-54; Def.
Exs. 3, 4, 5).

Captain Isadore Spinka, Medical Corps, head of the psychiatric
service, Station Hospital, San Juan, Puerto Rico, a member of the board
of officers, testified that acoused was placed in the mental werd of
the hospitel and observed for a period of about three weeks. Captain
Spinke further testified that the blow on the head received by accused
about August 18 1940, might have affected his future behavior, in that
he might have become more susceptible to the influence of alcohol, but
on the other hand it was possible that the blow might not have so af-
focted the accused. Captain Spinka was of the opinion that the blow
did have such an effect and that the blow plus the use of alochol con=-
tributed directly to the commission of the act. The fact that acoused
might have become more susceptible to the effects of alecohol would
have no influence with respect to a declaration by the boerd that ac-

_cused was sane or insame. During the time accused was at the hospital
he was mentally sound. XNo mental disease was found, and accused was
oonsidered normally responsible and sgns, when sober. No criminal
tendencies were observed (R. 51, 53-54, 56-59).

Captain Spinka testified that the finding of the board or
medical officers to the effect that accused was mentally irresponsible
at the time of the shooting, was based in great measure upon the
' cer’cifioate of Lieutenant Quinones-Chacon (R. 56; Def. Bxe 2).

Captain Charles E. Work, Medical Corps', a witness for the
prosecution in rebuttal, testified in substance that a diagnosis that
accused was mentally irresponsible at the time of the shooting could
not be made from an examination alone of the certificate of Lieutenant
Quinones-Chacon., Captain Work based his opinion on the faot that the
conditions under which the exemination took place were not shown in
the certificate, and the reactions of verious individuo.ls to the tests
given would vary (R. 62-63).

5. The evidence plainly shows the commission by accused of the
offenses of murder and of assault with intent to cormit murder. Aoc-
cused twice deliberately aimed the rifle in the direction of Sergeant
McMurtry. He admitted to Major Hall that he shot Sergeant Fields.
Aooused also stated that he did not mean to shoot Sergeant Flelds,
that his aim wes poor, and that he had intended to shoot the first
sergeant. Sergeent McMurtry, who had been talking with acoused im-
mediately before the incident, was the first sergeant of the company
of accused. After the shooting, accused “was carrying on a string


http:oompa.ey
http:admitted.to

(216)

of invective against Sergeant McMurtry end his position in generale He
didn't care what they.done with him as long as he got that 'son-of-a~
bitch! or something™. On the why to the guardhouse accused said he
"wag sorry he got the wrong guy®. It was clearly established by the
evidence that accused fully intended to shoot Mciurtry, but that he.
killed Fields by mistake. The fact that the bullet missed McMurtry
end hit Pields does not provide a defense as to the existence of
malice aforethought on the part of accused as to Fields. That fact
does not alter the charscter of the offense of assault with intent to
nurder MoMurtry (Pers. 148a, 1481, M.C.M., 1928, pp. 163-164, 178).
Acoused was_not acting in self-defense, nor was there any e vidence of
provocation.

The defense contended, in sffect, that accused was too drunk
to entertain the specifio intent required with reference to the offenses
slleged (Pars. 126, 1491, M.C.M., 1928, pp. 135, 179). Although the
actions and appearance of accused would indicate that he had been drink-
ing and was possibly, to some extent, under the influence of liquor, it
was established in evidence that immediately before the incident accused
spoke coherently, in a normal tone of volce, and understood what was
seid to hime No odor of alcohol was observed, and he did not stagger.
The ocourt was fully warranted in determining, as shown by its findings
of guilty, that accused was capable of entertaining the specific in-
tent required.’ '

6e The charge sheet shows that accused is 24 byears of age. He
was inducted January 13, 1942.

7. The court was legally constituted. ¥No errors injuriously
affecting the substantial rights of accused were committed during the
trial. The Board of Review is of the opinion that the record of trial
is legally sufficient to support the findings of guilty and the sentence.
Confinement in a penitentisry is authorized for the offenses of murder
and of assault with intent to commit murder, recognized as offenses of
a chdl nature and so punishable by penitentiary confinement for more than
one year, by sections 454 and 455, respectively, Title 18, United States
Code,

)E bt L

, Judge Advocate.
Zvvt,

{

{ ] éﬂj , Judge Advocate.
[ ¢

, Judge Advocate.
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UNITED STATES SOUTHERN LAND FRONTIER SECTOR,
WESTERN DEFENSE COMMAND,

Ve
Irial by G.C.¥, Convened at Papago
Park, December 7, 1942, Dishonorable
discharge and confinement for twenty
(20) years. Disciplinery Barracks,

Private Oscar Brown (38052394),
Compeny &, 733rd Milita.ry Police
Battalion.

 REVIEW BY THE BOARD OF REVIEW
HOOVER, COFP and ANDREWS, Judge Advocates.

1, The Board of Review has examined the record of trial in the
case of the soldier named ahove,

2, The accused was tried upon the following Charges and Specifications:
CHARGE I: Violation of the &4ith Article of War,

Specificationt In that Private Oscar (NMI) Brown, Company &, 733rd
Military Police Battalion, did at Camp Sibert, Nevada, on or
. .about June 13, 1942, 1ift up a weapon to wit: A Tompson Sub=
Machine Gun, against lst Lt, George F, Moore, his superior
officer, who was then in the execution of his office,

CEARGE IIs: Violation of the 93rd Article of War,

Specificationt In that Pvt, Oscar (NWI) Brown, Company 4, 733rd
Military Police Battalion did, at Cemp Sibert, Nevada, on or
abant June 13, 1942, unlawfully enter the supply room of Company A,
733rd Military Police Battalion, Camp Sibert, Nevads with intent
to commit a criminal offense, to wit: Misappropriation of
Government Property. -

He pleaded not guilty to Charge I and its Specification, and guilty to
 Charge II and its Specification, He was found guilty of the Charges and
Specifications, No evidence of previous convictlons was introduced,

He was sentenced to be dishonorably discharged the service, to forfeit all
pey and allowances due or to become due and to be confined at hard labor
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for twenty (20) years. The reviewing authority approved the sentence,
designated The United States Disciplinary Barracks, Fort Leavenworth,
Kansas, as the place of confinement and forwarded the record for action
under Article of War 50%,

3. The evidence shows that at about 11:50 p,m., June 12, 1942, at
Camp Sibert, Nevada (R, 25), accused, who had beendinking (R. 28, 12, 17, 35),
and had the odor of liquor on his breath (R, 28, 13, 35), seemed a little
drunk (R, 28), but was not staggering (R, 28), went alone to the Supply
Room of Company "A", 733rd Military Police Battalion (R, 25), in which at
that time were stored, among other items, in an unlocked gun rack (R. 29),
& Thompson sub-machine gun, caliber ,45, property of the United States .
furnished and intended for the military service (Ex, A4 ), of the value of
$230.94 (Ex, B ), and, in an unlocked amunition box, amunition for the same
(R. 29, 37). Accused, without permission of anyone zR. 26), opened the
unlocked door to the supply room, entered, turned on the lights (R. 25,
26) and encountered Corporal Otis C, Green, then Charge of Quarters for
Company &, 733rd Military Police Battalion, who was lying down therein
but was not asleep (R, 28), Accused was carrying & shot gun (R, 26),
Corporal Green testified that accused pointed the gun at him (R, 28) and

"He (accused) just told me to sit down if I knew what was good
for me, (R, 28) * * * {0ld me he wanted some amunition and I
told him there wasn't any in there and he said it was, and 1
got up and tried--asked him what was wrong with him and he said,
tWell, I just want 'some amunition®, and he looked all arcund
until he found--he found some, some for the sub-machine gun,
and he got the sub-machine gun and he went on out, (R, 25, 26)
Accused said * ¥ * ¥tgomebody had been messing with him % * %

he had been tired of people messing with him,'" (R, 30)

Accused without authority. took the Thompson sub-machine gun from the rack
and some amunition fromthe box (R, 27, 34), loaded the machine gun, left

the supply room with the loaded gun (R, 295, and left his shot gun near

the f ront door of the room (R, 29, 30), Corporal Green immediately (R. 37)
notified the guard house of the theft (R, 30, 31) and between 11:30 p.m,

and 12300 p,m,, talked on the telephone to the Corporal of the Guard (R. 32,
44), who communicated with the Sergeant of the Guard, The Sergeant of the
?uard ')’got a squad of men and went down there on his way down to 'A' Company"
R, 44). v '

First Lieutenant George F, Moore, 733rd Military Police Battalion,
acting officer of the day on the night of June 12-13, 1942, at Camp Sibert
(R, 9), engaged in a tour of inspection of the posts (R, 40)., He had not
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been informed that accused had stolen the sub-machine gun and ammunition
or "there had been a riot call from 'A' Company." (R, 39, 40) In the
course of this tour he parked his "jeep" across the street from the guard-
house (R, 9, 18) where the area was well illuminated by a streset light
(R, 18) and talked to the sentry, whose post was around the hospital
(R, 9, 40), At about 1,30 a.m,, June 13, he observed accused sitting on
the seat of the "jeep" beside his driver (R, 10), Lieutenant Moore
testified: :

"He didn't have a cap on; he didn't have a blouse on, I
stepped up to the !'jeep! and saw that he had a Thompson
machine against the side of the driver, I asked him what
he was going to do, He says, 'I am going out to my poste-
no, I am going to Las Vegas,'! I said to him, I said, 'You
are not going any place,! When I said that, he jumped
out of the !'jeep! and threw-turned the Thompson machine gun,
which was the gun he had, on me, and started backing away, A4s
he started backing away, the gun moved away so he wasn't
pointing it directly at me, I said to him, I said, 'Wait
& minute, soldier, I want to talk to you', and when I did
" he threw the gun back on me and started backing away toward
the corner of the hospital, I kept walking toward him slowly,
I said again, 'Wait a mimute, soldier, I want to talk to you!
and he just kept the gun back and forth like that (indicatings,
_ kept backing away so I told him to halt. He didn't do it and
he got around the corner of the hospital and stood there for
about a minute, I would judge, not any longer, with the gun
‘kind of throwing it back and forth and then disappeared into
the darkness," (R. 10)

Accused was . about two feet from the witness when spoken to (R, 10) and .
should readily have recognized him as his superior officer (R, 10, 16),

He held the sub-machine gun in an alert position (R, 11, 12, 17), said
nothing while pointing it (R. 11) and did not turn his back on Lieutenant
Moore (R, 12), Liéutenant Moore testified that accused's act in covering
him with the gun was not accidental (R, 10, 11), and that "at the outset,
when he first started, he started to turn sideways, but he did not." (R, 12),
His actions indicated to Lisutenant Moore that he meant to do him spotual
harm (R, 12), Lieutenant Moore followed accused at a distance of 35 or 40
feet (R, 12) but, though armed did not attempt to draw his weapon as he had
no chance to do so (R, 13) and he did not know at the time whether the sub-
machine was loaded (R. 14). The unarmed driver of the "jeep", from that
vehicle %gf 13), and the Corporal of the Guard, from inside the guardhsuse
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?aw ac§used raise his weapon against Lieutenant Moore but did nothing
R, 19).

Accused was later found asleep in his cwn bunk-in barracks., The
loaded sub-machine gun "was up on the shelf at the head of the bed" (R, 34, 36
It was tcXken from the shelf and given to the Charge of Quarters (R, 36),
Accused was aweskened and confined in the guardhouse (R, 35). Accused made
an unsworn ststenent as follows: n '

"On or about June 12, 1942, Camp Sibert, Nevada,
I had been drinking heavily all evening and late in the
evening about 11350 P.M. I entered the supply room of
Company 'A%, 733rd Military Police and asked 'Who is there?!
The person in the supply room replied 'Greent, I left
the supply room the second time I had with me a shotgun, which
was unloaded at the time, and ater entering I laid the-
gun on the counter, I asked the G, Q,, Corporal Green,
for some amunition, and hesaid that there was none,
While I was standing there I saw some sub-machine guns
standing there in the racks and also some amunition which
-was under the counter., I took one of the sub-machine guns
and loaded two clips of ammunition for the sub-machine
gun, At this time the Corporal made no attempt to stop
me, but merely tried to talk me out of it, No physical
motion to stop me was made, and no order was given, He
merely asked me not to do it and said that I shouldn't,
Then I left the supply room and went to the guard house
where I saw the O. D,'s 'peep’. When I got to the ‘peep
I got in beside the driver and laid the gun across my
lap. Then I asked the driver to take me to Las Vegas,
but I did not threaten him or point the gun st him, The
Officer of the Day then approached the tpeep! and asked
me where I was going and I said that I was golng back to
Las Vegas, Then the Officer of the Day called the
Sergeant of the Guard and I got out of the tpeep! and
walked away, I was walking away from the Ofricer of the
Day with my back to him and at no time did I point the
gun at him,

I realize now that I was doing wrong at the time,
but a8 I was under the influence of drinks, I hardly
feel responsible for my actions." (R, 38, 39) -
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: Lo The evidence clearly establishes that at the time and place .
alleged in the Specification under Charge I the accused did lift a weapon,
_ to-wit, a Thompson sub-machine gun, against lst Lieutenant George F, Mooro,
‘his superior officer, who was at the time acting officer of the day,
engaged in a tour of inspection of the guard, This was a violation of the
éth Article of War, o )

The evidence and pleas of guilty to Charge II and its Specification,
furnish: clear proof that at the time and place specified accused did
unlawfully enter the supply room of Company A, 733rd Military Police
Battalion, by opening a closed door, and that he effected the entry with
the intention of committing a criminal offense, to-wit, misappropriation
of Government property, the sub—machino gun and ammunition,

Accused had been drinking but the court was justifiod in concluding
that he was not so drunk as to be unable to entertain the specific fntent .
involved in his offenses,

5 The charge aheet shows that accused is 2, years of age. He entered
the military service on February 14, 1941, He served for a time with the
25th Infantry, B

6, The court was legally constituted. No errors injuriously affecting
the substantial rights of accused were committed during the trial, The :
-Board of Review is of the opinion that the record of trial 1is legally
sufficient to support the findings and sentence, .
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UXITED ST ATES. THIRD SERVICE COMMAND'

Trial by G.C.M., convened
at Camp Pickett, Virginia,
November 6, 7, and 9, 1942.
"As to eachy Dishonorable-
" discharge. Confinement;
as to Brooks, Hubbard,
Pearson, Pitts, Quarles,
Robinson, Rufus, and
Williams - five (6) years;
as to Henry - seven (7)
years; as to Fraser and
Lovings - eight (8) yeers;
as to Fuller eand Waters =
ten (10) years. As to
each; Disciplinary Berracks.

Ve

Privates WILLIAM BROOKS (36391136),
JOSEPH F. FRASER (31140240), Corporal
MAURICE E. FULLER (39013188), Privates
EUGENE HEMRY, Jr. (38063%10), LEON J.
HUBBARD (37131350), Technioian Fifth.
. Grade ALPHONZO LOVINGS (37131329),
Privates JAMES W. PEARSON (34099178),
OLIN PITTS (34065198), ROBERT M.
QUARLES (32186181), BEN F. ROBINSON
(34099031), JOHN W. WATERS (32186658),
HARVEY WILLIAMS, Jr. (38179227), end
. Private First Class WILLIE RUFUS -
(37131308), all of 608th Ordnance.
Company (AM). Private CURLEY O'NEAL
- (12036581), Nolle Prosequi). .

L2 2 P P T P S W W W P L D P W L
- " )

. '~ HOLDING by the BOARD OF REVIEW
HILL, LYON and SARGENT. Judge Advocates

The record of trial in the case of the soldiers named above
" has been examined and is held by the Board of Review to be legally.
. sufficlent to support the sentences.

Pet]
B!
e b

udge Advsoité.l
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SPJGH
CM 229681 lst Ind,
War . Department, J.A.G.0., EEB 2- 1943 - To the Commanding General,

Third Service Commend, Baltimore, Maryland.

1, 1In the case of Privates William Brooks (36391136), Joseph F..
Fraser (31140240), Carporal Masurice E. Fuller (39013188), Privates
BEugene Henry, Jr. (38063310), Leon J. Hubbard (37131350), Technicien
Fifth Grede Alphonzo Lovings (37131329), Privates Jemes W. Pearson
(34099178), Olin Pitts (34065198), Robert M. Quarles (32186181),

Ben F. Robinson (34099031), John W. Haters (32186558), Harvey Williams,
Jr. (38179227), and Private First Class Willie Rufus (37131308), all
of 608th Ordnance Company (AM), attention is invited to the foregoing
holding by the Board of Review that the record of trial is legally
sufficient to support the sentences, which holding is hereby approved.
Under the provisions of Article of War 50% you now have authority to
order the execution of the sentences.

2. In the case of Corporel Meurice E. Fuller and in the case of
Private John W. Weters, the driver of the truck, it is recommended .
that the sentence of each be ordered executed,

, In the case of the remaining accused, Privates William Brooks,
Joseph F. Fraser, Eugene Henry, Jr., leon J. Hubbard, Jemes W. Pesrson,
0lin Pitts, Robert M. Quarles, Ben F. Robinson, Harvey Williems, Jr.,
Private First Class Williem Rufus, and Technician Fifth Grade Alphonzo
lovings, in view of the nature of the offense and in order thet each
may be held in the Army for possible further military service, it is
recommended, as to esch, that the execution of thst portion of the

' sentence adjudging dishonorable dlscharge be suspended, and that the
plece of confinement be changed from the United States Disciplinary
Barracks, Fort leavenworth, Keansss, to a detention and rehabilitaticn
center (Cir. 6, W.D., Jan. 2, 1942).

3. TWhen coples of the published order in this case are for-
warded to thls office they should be sccompenied by the foregoing
holding and this indorsement. For convenience of reference and to
facilitate attaching coples of the published order to the record in
this cese, please place the file number of the record in brackets a’c
Btlé& end of the published order, as follows: -

(t

229681) Q?”A_

Myron C. Creamer,
Ma jor Geaeral, :
The Judge Advocate Gensral,

“f
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| SPJGN -
CM 22981_3 FEB 2 4 1943

UNITED STATES ) SOUTHERN LAND FRONTIER

o 3 WESTERN DEFENSE COMMAND

Ve

: ' , ) Trial by G.C.M., convened at
Private ALBERT C. TURNER ) Papago Park, Phoenix, Arizona,
(38038709), Company A, ) December 24, 1942. Dishonor—
733rd Uilitary Police ) sble discharge and confinement
Battalion. g for thirty-five (35) years.:

Disciplinary Barracks.

REVIFW by the BOARD OF REVIEW
CRESSON, LIPSCOMB and COWLES, Judge Advocates.

1. The record of trial in the case of the soldier named above
has been examined by the Board of heview.

.2+ The accused was tried upon the follawing Charges and Speci-
Tications: '

CHARGE I: Violation of the 63rd Article of War. °

Specification: In that Pvt. Albert C. Turner, Co A,
' 733rd M.P. Battalion did, at Phoenix, Arizona,
. on or about September 15, 1942, behave himself
with disrespect toward 2nd ILt. L.W. Stiles,
364th Infantry, his superior officer, by saying
to him "I'm not going to do it" "I'm not going
‘to take any orders from a God dam little Second
Iieutenant™ ®I'm not going to take orders from
‘a little mother fucking Second Lieutenant"., or
words to that effect.

CHARGE IT: Violation of the 64th Article of War.

Specification: In that Pvt Albert C. Turner, Co 4,
733rd i.P. Battalion, having received a lawful
cormand from 2nd Lt L.W. Stiles, 364th Infantry,
his superior officer, to roll his pants down
and his sleeves and button his collar, did at
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Phoenix,AArizona, on or about September 15, 1542,
willfully disobey the same.

CHARGE I: (Supplemental) Violation of the 69th Article of War.

Specification: In that Private Albert Turnsr, Com=-
pany "A", 733rd MP Bn., having been duly place
in confinement in Camp Stockede, Fapego Fark,

. Phoenix, Arizona, on or about September 19, 1942,
did, at Papago Park, Phoenix, Arizena on or sbout
October 22, 1942, escape from said confincmant
before he was set at liberty by proper authority. .

CHARGE II: (Supplemental) Violation of the 58th Article of War.

Speécification: In that Private Albert Turner, Company
mAt, 733rd MP Bn., did, at Papago Park,Fhoenix,
Arizona on or about October 22, 1942 dssert the
service of the United States and did remain ab-
sent in desertion until he surrendered himself
at Camp Barkeley, Texas on or about October 28,
1942. : :

The accused pleaded not guilty to Charges I and II, and Supplemental:
Charge II, and all Specifications thereunder, and gullty to Supplemental
Charge I and the Specification thereunder. He was found guilty of all
Charges and Specificationse. Evidence of two previocus convictions was
introduced. He was sentenced to be dishonorably discharged the service, .
to forfeit all pay and allowances due or to become dus, and to be con-
fined at hard labor at such place as the reviewing authority may direct
for the term of his natural life. The reviewing authority approved the
sentence, but reduced the period of confinement to 35 years, designated -
~the United States Disciplinary Barracks, Fort Leavernworth, Kansas, as -
the place of confinement, and forwarded the record of trial for action
" pursuant to Article of War 50%.

3. The evidence for the prosecution shows that on the night of
September 15, 1942, the accused was-brought into the military police
office of the 364th Military Police Detachment at Phoenix, Arizona,
with his uniform in a very disorderly condition, his pants and sleeves
rolled up, his shirt unbuttoned and his general appearance showing that
he had been drinking. Second Iieutenant Iester W. Stiles, the military
police officer of the 364th Military Police Detachment, who was on duty
at that time, observed-the accused as he was brought into the police
office, told him that he was a #very sorry looking soldier®, and asked
him 1f he were a soldier. The accused replied that he was, and
lieutenant Stiles then ordered him to roll down his pants and sleeves
and to button up his shirt. The accused refused to obey the order,
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and the order was repeated, but the accused again refused to obey it.
A8 the accused was being conducted from the office he remarked in a

- loud voice that he was not going to ¥take orders from any God-damn -
little 2nd Iisutenant®, and "Fuck the white son-of-a-bitch", or ¥Mother
fucking Second I.ieutena.nt" These statements were made in the presence . . .
of two military policemen, a woman elevator operator, Captain C. M, -
Goodnight, and Police Sergeant Wayne Morris. The accused was. described
as having been drinking but as not being "absolutely drunk® and as not
belng)"the kind of man we would lock up for drunkenness®. (R. 7-11,
13-16

" Thereafter on October 21, 1942, the accused was in confinement
in the regimental stockade of the 364th Infantry, Phoenix, Arizona. At
about 9:30 p.m. on that date he called the sergeant of the guard and re-'
quested to be permitted to leave the stockade. He stated to the sergeant
of the guard that his name was "Trustee Hall®. The sergeant of the guard,
believing that the accused was a trusty hamed Hall permitted him to leave
the stockade. The sergeant of the guard soon discovered his error when
Hall returned to the stockade. At the time the accused left the astockade
he was dressed in fatigue clothss and did not have an overcoat. The
evidence shows further_that no order had been issued releasing the ac-
cused, and that he was lawfully confined on-October 21, 1942.

. On October 28 ,‘l94'2, the accused surrendered himself to the
military police in the city of Abilene, Texas. At the time of his .
surrender, the accused was d.ressed in civilian clothes'. (Re 22-23; Ex. C).

: Lo The accuaed elected t0 remain silent and no evidence for the
defanse was presented.

5. The Specification, Charge I, alleges that the accused M"itx did,
at Phoenix, Arizona, on or about September 15, 1942, behave himself with
disrespect toward 2nd Lt. L. W. Stiles, 5t his superior officer, by
saying to him 'I'm not going to do it' 'I'm not going to take any orders
from a God dam little Second Iieutenant!  !'I'm not going to take orders
from a little mother fucking Second Lieutenant!'®,

The _Speciﬁ.cation, Cha.rge II, alleges that the accused did
on the same date as set forth in the above described Specification,
wilfully disobey the lawful command of Iieutenant Stiles, his superior
officer, by refusing to roll his pants and sleeves down and. button up
his collar. .

The facts ghow that on the date alleged in the above two
. Specifications, the accused did behave himself with disrespect toward
lLieutenant Stiles by addressing to him the profane and obscene remarks
alleged. This same cdonduct which constituted disrespect to ILieutenant
Stiles was also marked by the wilful disobedience of the accused to
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obey the command of Lisutenant Stiles to the accused to roll down his
pants and sleeves and button up his collar. Although the two Speci-
fications allege two distinct and separate offenses, the two offenses
grew out of one transaction, and the accused should, therefore, be
punished only for the major offense.  The major. offense, however, of
© wilful disobedience provides in time of war for a maximm penalty of
death.

- 6. The Specification, Charge I of the Supplemental Charges, -
.alleges that the accused "¢ did, at Papago Park, Phoenix, Arizona,
on or about October 22, 1942, escape from said confinement before he .
was set at liberty by proper authority®. The evidence shows very clearly
that the accused, by falsely pretending to be another prisoner, escaped
from confineament on October 21, 1942.

7. The Specification, Charge II of the Supplemental Cha.rges s

: alleges that the accused did, on or about October 22, 1942, desert the
service and did remain in desertion until he surrendered himself at
Camp Barkeley, Texas, on or about October 28, 1942. The evidence
clearly establishes the facts that the accused escaped from confinement
October 21, and that he traveled to Camp Barkeley, Texas, where he
surrendered himself in civilian clothes on the date alleged. The
evidence showing the escape of the accused from confinement following -
his wilful disobedience and disrespect to a superior officer, his act
in traveling a considerable distance from his post, and his act of
.abandoning his uniform for civilian clothes Justified the court in _
drawing the inference that the accused at some time during his absence
had 1);he intent to abandon permanently the sarvice (par. 130, M.C Mo,
1928).

8., The cha:rge sheet shows that the accused is 23 years of age
and that he was inducted into the service on Februa.ry 14, 1941. -

9. The court was legally constituted. No errors in;juriously affec1
ing the substantial rights of the accused were committed during the trial
In the opinion of the Board of Review, the record of trial is legally sui
ficient to support the findings of guilty and the sentence, and to warrar
confirmation thereof. In time of war a sentence of dishonorabls dis-
charge, total forfeitures and confinement for 35 years or such other pun-
isiment as a court-martial may direct, is authorized upon conviction o!'
a violation of Article of War 58 or 64. _

» Judge Advocatg.
%‘*"V FWudge Advocate,.
%//& ‘ : vocate.
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SPJGK
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SOUTHERN CALIFORNIA SECTOR

UNITED STATES WESTERN DEFENSE COMMAND

Ve Trial by G, C. M., convened at.
Pasadena, California, December
17, 1942, Dismissal and total
forfeitures,

Second Lieutenant WADE C.
WILLEY (0~1042208), Coast
Artillery Corps.

OPINION of the BOARD OF REVIEW
COPP, HILL and ANDREWS, Judge Advocates.

1. The recard of trial in the case of the officer namsd above
has been examined by the Board of Review and the Board submits this,
its opinion, to The Judge Advocate General, -

2. Accused was tried upon the following Charges and Specif:l.-
- cations;

CHARGE: Violation of the 6l1lst Article of War.

-~Specification: In that Second Lieutenant WADE C.
WILLEY, 354th Coast Artillery Searchlight Bat-—
talion, Culver City, California, did, without
proper leave, absent himself from his duties
at First Platoon, Battery C, 354th Coast Artil-
lery Searchlight Battalion, Manhattan Beach,
California, from about 4:00 P.M., November 6,
1942, to about 9:00 P.M,, November 12, 1942,

ADDITIONAL CHARGE I: Violation of the 64th Article of War,

Specifications In that Second Lieutenant Wade C,
Willey, Three Hundred Fifty-fourth Coast Artil-
lery Searchlight Battalion, Los Angeles, California,
having received a lawful command from First Lieu-
tenant Iouls Taylor, Three Hundred Fifty-fourth
Coast Artillery Searchlight Battalion, Los Angeles,
California, his superior officer, to return to Head-
quarters, Three Hundred fifty-fourth Coast Artillery
Searchlight Battalion, did, at Beverly Hills,
California, on or about November 23, 1942, willfully
digobey the same,
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ADDITIONAI CHARGE IX: Violation of the 58th Article of War.

Specifications In that Second I.ieutenant Wade C.
‘Willey, Three Hundred Fifty-fourth Coast Artil-
lery Searchlight Battalion, Los Angeles, California,
'did, at Los Angeles, California, on or about :
November 22, 1942, desert the service of |the Unit-
ed States a.nd did remain absent in desertion until
he was apprehended in Beverly Hills, California, on
or about November 24, 1942,

He pleaded guilty to the Charge and its Specification and to Additional
‘Char