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(1)WAR DEPART!OOrr 

Services of Supply 


In the Office of The Judge Advocate General 

Washington, D. C. 

SPJGK 
CM 226156 NOV 21 1942 

UNITED STATES ) 
) 

GULF COAST AruaY Am FORCF.S 
TRAINING CENTER 

v. ) 
) Trial by G.Q.:M., convened at 

Captain AU5TIN P. YOUNG 
{0-249552), Air Corps. 

) 
) 

Randolph Field, Texas. Septem
ber_ 4, 1942. Dismissal. 

OPINION of the BOARD OF REVIEW 
HOOVER, COPP and HARDY, Judge Advocates. 

1. The record of trial in the case of the officer named above 
has been examined by the Board of Review and the Board submits this, 
opinion, to The Judge Advocate General. · · 

2. The accused was tried upon the following Charges and Speci
fications: · 

CHARGE I: Violation of the.95th Article of War. 

Specilication 1: In that Captain Austin P.· Young, Air
Res., Ellington Field, Texas, then and now on active 
duty as an officer of the Army of the United states, 
did, at San .Antonio, Texas, on or about 8:00 o'clock 
A.M. December 7, 1941, wrongfully solicit from N.P. 
Craig, then a civilian, One Hundred (~100.00) Dol
lars lawful money of the United states of America,· 
or other thing of value, not lavli'ully due the said 
Captain Young, in return for assistance to be given 
by the said Captain Young in obtaining for the said 
Craig a position as a civilian employee at Ellington 
Field, Texas. 

Specification 2: In that Captain Austin. P. Young, Air
Res., Ellington Fie!d, Texas, then and now on active 
duty as an Officer of the A:mty of the United States, 
did, at Houston, Texas, on or about 8:00 o1clock 
P.M. December 7, 1941, .wrongfully solicit from Carl 
A. Fuess, Jr., then a civilian, One Hundred ($100.00) 
Dollars, or othe_r thing of value not lawfully due the. 
said Captain Young, in return for assistance to be 
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given by the said Captain Young in obtaining for 
the said Fuess a position as a civilian e::iployee 
at Ellington Field., Texas. 

CHARGE II: Violation of the 96th Article of War. 

Specification l: In that Captain Austin P. Young, Air
Res., Ellington Field, Texas., then and now on active 
duty as an Officer of the Arrrry of the United States., 
did, at San Antonio., Texas, on or about 8:00 o'clock 
A.Y. December?., 1941, under color of his office., 
wrongfully and unlawfully attempt to obtain from N.P. 
Craig., then a civilian., One Hundred ($100.00) Dol
lars lawful money of the United States, or other 
thing of value, not lawfully due the said Captain 
Young, in return for assistance to be given by the 
said Captain Young in obtaining for the said 
Craig a position as a civilian employee at Ellington 
Field, Texas. 

Specification 2: In that Captain Austin P. Young., Air
Res., Ellington Field, Texas, then and now on active 
duty as an Officer of the Army of the United States, 
did, at Houston., Texas, on or about 8:00 o'clock 
P.M. December 7, 1941, under color of his office, 
wrongfully and unlawfully attempt to obtain from 
Carl .A.. Fuess, Jr., then a civilian., One Hundred 
($100.00) Dollars., lawful money of the United 
States., or other thing of value not lawfully due 
the said Captain Young, in return for assistance 
to be given by the said Captain Young in obtaining 
for the said Fuess a position as a civilian employee 
at Ellington Field, Texas. 

ADDITIONAL CHARGE I: Violation of the 95th Article of war. 
Specification: In that Captain Austin P. Young, Air

Res., Ellington Field, Texas, then and now on 
active duty as an Officer of the A.rm::, of the United 
States, did, at or near Ellington Field, Texas, on 
or about February l3, 1942, wrongfully solicit 
from Henry A. Jahnke, then a civilian., a United 
States Government Bond of the maturity value on One 
Hundred ($100.00) Dollars., or other thing of value, 
not lawfully due the said Captain Austin P. Young, 
in return for assistance to be given by the said 
Captain Young in obtaining for the said Jahnke a 
position as a civilian employee at Ellington Field, 
Texas. 
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ADDITIONAL CHARGE II: Violation of the 96th Article of War. 

Specification: In that Captain Austin P. Young, Air-

Res., Ellington Field, Texas, then and now on 

active duty as an Officer of the Army of the United 

States., did., at or near Ellington Field, Texas., on 


-or about February 13, 1942., under color of his 
office, "Wrongfully and unlawfully attempt to ob
tain from Henry A. Jahnke, then a civilian, a 
United States Government Bond of the Maturity 
value of One Hundred ($100.00) Dollars., or other 
thing of value, not lawfully due him, the said 
Captain Young, in return for assistance to be 
given by the said Captain Young in obtaining for 
the said Jahnke a position as a civilian employee 
at Ellington Field, Texas. 

He pleaded not guilty to and was found guilty of the Charges and Specifi 
cations. No evidence of previous convictions was introduced. He was 
sentenced to be dismissed the service. The review.i.ng authority approved 
the sentence and forwarded the record of trial for action under Article 
of War 48. 

3. The undisputed evidence shows that beginning about November 
1, 1941, and continuing through February, 1942 (R. 64; Pros. Ex. 3), 
accused was on duty as director of the Ground School of the Air Corps 
Replacement Training Center at Ellington Field, near Houston, Texas. 
As such director it was his duty, among other things, to make investi 
gations, by interviews or otherwise, as to the qualifications of appli 
cants for positions as civilian ir.structors in the Ground School and to 
recommend qualified applicants for employment. Accused had as an assis
tant director First Lieutenant R. E. Smith, Air Corps. Lieutenant Smith 
concurred in all recommendations for employment made by accused. Accused 
made his recommendations to his immediate superior, Colonel A. w. Snyder., 
Air Corps. No civilian was employed as an instructor during the period 
covered by the charges except when recommended by accused (Pros. Ex. 3) 
About November 15, 1941., authorization uas received for employment of 
two civilian instructors in mathematics. Thereafter eleven instructors 
in all were employed on the reconunendations of accused (R. 66). Accused 
was 36 years of age at the time of the trial (R. 104). Prior to coming 
on extended active duty he had been a teacher in the public school 
system of Houston., _Texas, for about thirteen years (R. 65). 

The evidence for the prosecution directly relating to Speci
fication 1, Charge I,,and Specification 1., Charge II, shows that at 
about 8 a._m., Sunday, December 7, 1941, accused and Lieutenant Smith 
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met Mr. Nichol Palmer Craig, by appointment, at the Evergreen Drug 
Store in San Antonio, Texas, for the purpose of discussing the possible 
appointment of Craig as an instructor in mathematics (R. 9, 66, 68) at 
a salary of $2600 per annum (R. 13). Craig, 40 years of age; was 
principal of a high school in Stockdale, Texas, with a salary, in
cluding allowanc.es for driving the school bus, of $1380 per year. His 
brother had been employed at Ellington Field and it was through his· 
brother that the meeting of Craig and accused_was originally arranged 
(R. 9). Stockdale is about' 1/J miles from San Antonio, Texas, and 

about 140 miles from Houston, Texas. San Antonio is about 180 miles 

from Houston (R~d-McNally Atlas). On December 6 Craig started for 

Ellington Field for the conference bµt en route received a telegram. 

instructing him to go to San Antonio (R. 9) • 


Craig testified that after some general conyersation and after 
Lieutenant Smith and he had discussed witness• qualifications, accused
and Craig were left alone in the rear part of the drug store. While they 

, 	 were thus isolated accused said, "•Now, there •s one other little_·thing, · 
Mr. Craig ••• ,*** 'You realize that I have sole authority-to hire?••. 
Witness replied that he understood accused had this authority, 'Whereupon 
accused said, "'It :would be quite a Christmas present if you'd get this. 
job, wouldn't it'"• Witness replied that, "'you might consider it that'. 
way'" and added that he would "'certainly appreciate'" the position. 
Accused continued, 

"'Well, there is lots of expenses involved in this 
A:rrey life' *ff. •My expenses down here and officers•: 
dues'***• 'Those come up every month; I don't know 
where it goes•***• 'That costs lots of money for 
incidentals like that'***• 'I could use a Christmas 
present'"• (R. 11) 

Witness then asked accused what he would "consider an adequate Christmas 
present" and accused responded, "'Oh' ***'one hundred dollars this 
Christmas and evecy Christmas; you don rt know, this may last ten years"'. 
11itness stated to accused that he did not have 

"a 	hundred dollars but that I felt that it would 
be 	worth one hundred dollars if I could get it 
and that it certainly would-still be a big im
provement over what I had " (R. 12). 

Witness further testified that in the course of the conversation accused 
said to him, 

n, Now, there's no use your saying anything about 
this, 1:r. Craig; it would only get us both in. 

- .4 
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trouble and it would just be your word against 
mine and so I would advise you not to say any
thing at all about it"'. 

Witness was not certain as to when this latter statement was made but 
believed it was macie prior to the remark concerning the ,100 Christmas 
present. After the two had rejoined Lieutenant Smith, just before 
leaving the drug store, accused asked Lieutenant Smith, in witness• 
presence, how long he thought it would be before vd.tness could "start 
work", and Lieutenant Smith suggested that it would be necessary for 
witness to acquaint himself with the work. Accused remarked, "'"Nell, 
I 	 just don't know, or wcnder if he could go to work right off'"· 
Lieutenant Smith said that he could not say when witness could com
mence work - that he had two other men to interview about the pesition 
{R. 12, 13). Accused thereupon advised vdtness that he would tele

graph from Houston if he wished to employ witness and would write if' 

his decision was adverse (R. 13). Accused did not colll!IIWllcate with 


'witness 	and· on December 12 vdtness wrote a letter to his brother {R. 7, 
8) relating accused's proposition {Pros. Ex. 4). On February 13, 1942, 
witness was employed as an instructor at Ellington Field, but in another 
position carrying a salary of $2000 per annum (R. 13). 

Craig further testified that he did not recall hearing the 
proprietor of the drug store, Mt-. R. Tulliver Jones, remark that he 
ought to charge rent for the use of his store as a conference room (as 
later testified to bya defense witness) and did not recall any jocular 
remarks·by others present relating to Christmas presents {R. 14). Wit
ness believed that his conversation with accused was wholly serious 
(R. 16, 17). Accused did not ask witness to pay him money for securing 
the $2000 position and vd.tness did not pay him money at any time {R. 15). 
When the proposition of December 7 was made witness ,vas willing to pay 
the $100 requested provi:ded he could secure it (R. 18). He. had paid 
for positions before. He testified, 

"In the school teaching business there is a so
called teacher's •agency' and when I was young, 
when I first started to teach school, instead of 
going out looking for a job, I had them •• I'd 
let the other fellow find it for me and I'd pay , 
him for it. I knew at the time that, of course, 
he was dividing his fee vdth the superintendent 
of the school which was all right with me. I 
knew he was doing that" (R. 17). 

The evidence for the prosecution directly relating to Speci
fication 2, Charge 1, end Specification 2, Charge II, shows that about 
December 5, 1941, hlr. Carl A. Fuess, Jr., had a conversation with ac
cused, in the latter's office at Ellington Field, concerning the possible 
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employment of Fuess as a mathematics instructor (a position similar 
to that later discussed with Craig on December 7) (R. 20, 21). Accused 
stated he was going to San J.ntonio to interview two other men concerning 
the position, and would communicate with Fuess later (R. 21). Fuess 
was 24 years of age, had recently married and had recently been employed 
by the National Youth Administration. He had never been a school 
teacher but had had experience in teaching mathematics through coaching 
other students at college (R. 20). 

Fuess testified that in the interview of December 5 accused 
gave him "great hope" that he would get the position. About 8:30 p.m., 
December 7, witness found in his house in Houston a note from accused 
asking witness to call him (R. 21). Witness telephoned and accused asked 
him to come to accused's ho:r.ie. r;itness, accompanied by his wife, went 
to the home of accused at about 9 p.m. After introductions and a "few 
minutes in idle conversation" accused asked witness to go with him to 
a bedroom. In the bedroom accused immediately told witness that he was 
going to give him the position on the basis of his superior qualifi
cations. Accused then told vdtness, 

"in view of the fact that I was bettering myself 
so appreciably that I should be very grateful 
for this new position that he was responsible 
for my obtaining and he said that, on the face 
of things, that what he may say may seem dis
honest but in view of the fact of my youth, that 
I was, maybe, too naive to understand vrhy he did 
what he was going to do. !Jmv, he said, in view 
of the fact that r·should be so appreciative, I 
should show that appreciation, express it in a 
material way. He brought out the point that he 
was not having too easy a tim:3 meeting various 

· expenses, Christmas was near and he was planning 
on buying his wife silver for Christmas and that 
he could use help in this matter" (R. 22). 

Yritness asked accused if he was trying to "bribe" him and accused replied, 
"Absolutely not" inasmuch as witness had already been given the job, but 
that accused merely expected vdtnessr "appreciation" to be shown in a 
material way. 1':itness testified that accused, 

"made a point of this, that my idea of ap
preciation may not be the same as his and that 
if I were appreciative enough, a nice gift,. 
such as gQlf clubs or watch wol,l].dn't be out of 
the ordina.I'y but, at the same time, as I didn't 
know what he needed, he felt that a monetary sub
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stitution would be more to his liking as he 
could spend it as. he saw fit ***• He mentioned 
no amount to me specifically that he would ex
pect i'rom me. He did say on his trip to San 
Antonio, that there ,vas a man who was· VIilling to 
pay him tl00.00 for this position" (R. 23). 

. . 
1'iitness remonstrated at the suggestion made to him and accused remarked 
that Viitness was "naive and young", that he had nruch to learn and that 
1Vitness should not become 11 overm-ought" at r..is request. i'Fitness did 
not consider the conversation "jold.ng or frivolous" in any way (R. 24), 
and believed accused was "in earnest" (R. 25). Tritness vras employed 
in the position but accused did not renew his proposal. T{itness did not 
pay accused any money (R. 25). At the time of the conversation described 
witness was familiar with the civil service act and regulations and knew 
that he did not have to pay anything to get the position. He believed 
the position was his when accused told him it was. He never intended 
to pay accused. After his employment commenced witness went to Dallas 
on two occasions, malcing it necessary to secure a substitute instructor 
during his absence (R. 27). Accused remonstrated ,vith witness when 
the second trip was made (R. 29). Witness had opposed a policy of' 
accused involving the giving of reexaminations in the Ground School, 
and had heard that accused did not think well of him (R. 28). 'iiitness 
bore no ill feeling towc:.rd accused (H. 25). He denied that on September 
4, 1942, he made a statement to a 11:.X. Kennedyf1 that he was 11 going to 
see Captain Young was sent to the penitentiary" (R. 26). 

The evidence i'or the prosecution directly relating to Additional 
Charges I and II and their Specifications shows that about February 13, 
1942, Aviation Cadet Henry A. Jahnke, then a civilian employed as a 
teacher in a junior high school of Houston, Texas, visited accused at 
Ellington Field, at accused's request. Jahnke had recently married. He 
had known accused as a teacher in the Houston schools. In the course 
of a conversation at accused's desk accused unconditionally offered 
Jahnke a position as a mathematics instructor at a salary of ~.2000 per 
annum. The offer was accepted at the time. Jahnke testified that 
thereupon, 

"1Ve went to the Personnel Headquarters and on the 
way there Captain Young asked me if I realized how 
lucky I was to become a teacher there, since I 
would be able to·stay near home. I told him that 
I did so·realize, and I appreciated his assistance. 
Be talked in rather hedging terms, finally saying 
to me, 'You look like a right guy, who would ap
preciate what his friends do for him, who would 
like to show his appreciation 1 • Also he said ·, If 
I were to ask you for ,100 bond you could have me 
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sent to Leavemrorth immediately, but I'm not 
going to do that. I will tell you that I am 
hoping to build up a fund of $1000 1 for my 
son's education, when he grows up. At the 
proper time I will let you know1 and I am sure 
you can help me out in building up this f'und'" 
(Pros. Ex. 5). 

Jahnke testi1'ied that he was_ "dumbfounded" at the proposition. On the 
following day he told an employee of the "Civilian Employment Office" 
that he did not intend to accept the position because acceptance would 
involve loss of' his teaching contract with the Houston schools. On the 
same day he told the assistant principal of a Houston school that he was 
not taking the position because he did 11 not like the conditions under which 
he would have to accept". In this conversation witness made a remark about 
the sale of positions and was advised to have nothing to do with the matter. 
On February 14, after these conversations, Jahnke advised accused, in 
effect, that he did not want the position for the reason that he did not 
wish to lose his school contract and did not want a position obtained 
through friendship. Accused said "that's what friends were for11 

1 and 
asked witness not to "hesitate because of ~hing said yesterday, 
that ever., one had to look out for himself". About Februar., 25 accused 
telephoned witness, said that there had been some criticism of his 
en:.ployment of teachers and asked, in substance whether he had said anything 
that was wrong or that left an impression of wrongdoing. Later, while 
witness was stationed at Morris Sheppard Field, Wichita Falls, Texas, he 
received a letter from accused (Pros. Ex. 5), dated April 15, 1942, 
stating that criticism of accused had arisen and containing the following: 

11As I recall it, you hesitated about taking 
the job with me for two reasons, (1) the ruling 
of the School Board relative to leaves of absence 
for a better job, and (2) the dislike of the idea 
that you might be securing a job only because of 
our acquaintance or friendship. You will probably 
remember parts of our conversations in which I tried 
to let you know that I wanted you as a teacher not 
because of our acquaintance or friendship but be
cause we needed teachers and I knew your reputation 
as a good one. Will you then, go before a Notar., 1 
or a SUllllllaI'Y Court Officer, and make some state
ment more-or-less to the effect that though I gave 
you to understand that I wanted you, I also made it 
perfect~ clear that if you took the job you'd be 
under absolutely no obligation to ma personally 
•••• that all I wanted from you was efficient 
teaching and the sort of cooperation a:ny principal 
or director wants from teachers working with him. 

~"*· 
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"Naturally I hope you will not discuss this 
matter with anyone; that you will send me the 
statement right away; and that after that is done 
you will not retain this letter or let it get 
into the hands of acyone else11 (Pros. !:Jc. 6) •. 

Witness did not give the statement requested but delivered accused's 
letter to the military authorities (Pros. Ex. 5). 

Accused testified that in filling the first two. positions 
of mathematics instructor he interviewed Craig, Fuess and a man named 
LeYds (R. 66). Employment of the instructors was urgent (R. 68). 
Colonel Snyder had told accused to select efficient persons but to "Get 
people that will be interesting to work with" (R. 65). Accused had not 
had previous experience in selecting persons for employment (R. 95). 
Lewis, ,mo was in San Antonio, sent a message to accused asking him to 
come to San Antonio for an interview and offering to pay the "car ex
penses" for the trip. Accused's mother was in San Antonio at the time, 
staying at the home of a relative, the proprietor of the Evergreen Drug 
Store. Under the circumstances, accused decided to go to San Antonio 
and, while there, to interview the applicant Craig. Lewis paid accused 
$7 to cover the expenses of the trip (R. 94, 96). Accused arranged to 
meet Lewis and Craig at the drug store. When the group met at the 
store the proprietor, Mr. Jones, and others talked in a jocular manner, 
and the proprietor jold.ngly remarked that "he could use an extra '25.00 
as a fee for using his store as a conference room11 • This and other re
marks in a "light vein" prompted accused to suggest to Craig that if he 
got the i2000 position it would be better than the position he then 
held and would be "quite a nice Christmas present for him". Craig agreed. 
Accused testified: 

"This was the first man I interviewed and the 
idea struck me that talking al.ong that line wou1d 
be a way of checking up on this man's character 
and his mental. alertness to see whether or not he 
was the kind of a man that I thought Colonel Snyder 
had in mind when he said 1I.et 1s get people that 
would be pleasant to work with'. 

"So, 'With that in mind, I talked to him. I 
don't recall the entire conversation, it's impossible 
for me to, it's been too long ago, but I know that 
he evidently took it pretty serious1y because·, as J; 
recall, when he was about ready to leave the store 
and had his coat on his arm or was putting his coat 
on, he said to me: 'What would you consider a good 
Christmas present?' 
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"And,without giving it any deep thought 
or hardly any thought, I answered, offhandedly: 
'Oh 1 I guess about one hundred dollars. ' 

"And I thought that llr. Craig, I thought 
teasingly or rather jokingly, said: 1'\iell, I 
haven't got one hundred dollars with me.• 

"And, as far as I remember that was the 
end of the conversation" (R. 69). 

Accused did not recall saying anything about his heavy expenses or 
about Christmas presents he had to buy. He did not suggest yearly 
Christmas gifts of $100 for ten years, and such a period was not 
mentioned (R. 70). Accused did not intend to have Craig pay him $100 
(R. 71). ',','hen he said to Craig that $100 would be a good Christmas 
present he answered "quickly without much thought" (R. 85, 102) and 
could not say that 11 there was aey purpose in it" (R. 84). Because of 
conversations with members of Colonel Snyder's staff accused believed that 
in intervievdng the applicants he 11was supposed to do 1S-2' work to some 
extent (R. 95). Accused thought that Craig had taken his jocular con
versation too seriously (R. 70, 71), but did nothing to correct his im
pression (a~ 95, 96). Neither accused nor Lieutenant Smith was favorably 
impressed with Craig's personality and ability. Both thought that Lewis 
and r'uess were better qualified for the positions (R. 70). Lewis accepted 
one of the positions and accused thereupon, about December 17, advised 
Craig that he would not be employed but would be kept in mind for ,the 
next opening (R. 75). Early in February, 1942, an urgent need for a 
teacher arose (R. 75) and Craig was employed (R. 76) although accused's 
estimate of him had not changed (R. 85). Accused did not believe there 
was any "animus" between Craig and himself, but he had heard that Craig 
had been 11 going around talking, trying to brag" about getting accused's 
11 job" (R. 97). 

Accused further testified that when Fuess came to his home in 
Houston on December 7 accused took him into his bedroom because his desk 
V1as there and 11it must have seemed to me a good idea to get him away 
from the ladies while we were talking" (R. 99). After accused had told 
Fuess that he was to be employed (R. 71) accused remarked, in the course 
of the conversation, that Fuess 11was getting a good break because of his 
youth and lack of much teaching exi.ierience" (R. 99). Accused did not 
ask Fuess to give him anything of monetary value (R. 73) but recalled, 

"telling him that I didn 1t •• that I did, that is 
that I did want his cooperation and appreciation 
but I wanted him to appreciate the size, the 
magnitude of the job, the importance of the worlc, 
but I don't play golf•• and I don't recall having 
told him to give me a set of golf clubs or any
thing of that sort" (R. 73). · 
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Accused may have told Fuess that he contemplated buying some silver
ware (R. 85, 86). He did pay $157.11 for silverware about December 16 
(R. 86, 91). Accused testified: 

11we started talking and discussing philosophy or 
ideas about education and many things and some 
where along the line I felt that Mr. Fuess was 'be
coming a bit angry or was trying to lecture me 
about what I should or telling me what I should 
or should not do. First it amused me and then it 
provoked me because he was a good deal younger 
than I, because he had not had the experience as 
a teacher that I. • in fact, no·t much of any kind 
of experience because he was so young and so then 
when he told me something or other about 'I 
shouldn't talk the way I was', or something like 
that, I think I sort of lost my head a bit, pos
sibly, and told him that there was a man in San 
Antonio who definitely was vdlling to pay a hun
dred dollars for the, to get that job .;:-i:"*. He 
asked me something or other about 'Was I trying 
to bribe him' or something like that and seemed 
very angry. I was pleased that he would resent 
the idea of a bribe as I wanted men of good 
character in the school ·,Hat-. I was trying 1n 
all three interviews that day to feel out the 
men to find out about them, to see how they 
thought,to see how they reacted to ideas, how 
quick they were mentally and what type of 
character personality they had" (R. 71, 72). 

Accused told Fuess he was not trying to "bribe" him (R. 104). In re
sponse to a question as to whether accused had in his interviews sought 
to test Craig and Fuess to determine l'lhether they were o:£ such character 
that they would be willing to pay for their positions, accused answered, 
"Very little of that came in with Mr. Fuessn. Asked 'Why he did not ex
plain to Craig and Fuess his attempts to determine their character, he 
answered, · 

'> 

"Because, if I had, if I cleared myself then, I 
would not have gained what I was after. At 
least, that is the way I thought of it, at the 
time, and I still believe that. I had no idea 
that these men were taking it quite so seriously 
what I was attempting to do" (R. 102). 

Accused remonstrated 'With Fuess when the latter three times asked to 
leave the post under circumstances that required another instructor to 
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take over his work. Accused also, impressed upon Fuess the necessity of 
permitting the cadets to take reexaminations. On both occasions Fuess 
showed some resentment (R. 74), but accused did not believe there was .. 
any "animus" between them (R. 97). · 

As to.the Jahnke transaction accused testified that no position 
was available at the time Jahnke first. applied. Later, when a position 
was open., accused several times attempted,ito reach Jahnke but did not 
succeed. Subsequently he saw Jahnke in ,,a/Mrs. Townsend's office. She 
told accused that Jahnke had decided not to take the position. Jahnke 
then explained that if he·took the position he could not get leave of 
absence f'rom the Houston schools and would lose his contract and seniority 
with the schools. He also said he 11didn1t want to come in 'riding on 
anybody's shirt tail, coat tail'"· Accused said., "'I ·don't know what you 
meanu to 'Which Jahnke replied., "' I wuldn' t come in on friendship only'" 
(R. 78~. Accused did not recall discussing "bonds" with Jahnke. On Feb
ruary 25., having learned that his work was being criticised, accused 
called Jahnke on the telephone. Jahnke stated that accused had not said 
anything to him that would cause hilU to believe he was trying to do 
anything underhanded or wrong or that he had tried to get money from 
him (R. 79, 80). At the time of writing the letter of .lpril 15., 1942, 
accused did not know that Jahnke was involved in an investigation then 
going on (R. 81). He wrote to him., 

aBecause he_was the only man to whom a job was 
offered, that turned it down and I was a little 
surprised or suspicious about him turning it 
d01Vll" (R. 88). 

He asked that the letter be kept confidential because he was "ashamed 
of the whole thing" and desired to keep the matter quiet (R. 89). 

Yr. Jones., proprietor of the Evergreen Drug Store 1n San 

Antonio, Texas., testified for the defense that accused had frequently 

used the drug store for meeting f'riends (R. 38). During the meeting 


· ·:of .Decembe;\7 ma.iv ~ocular remarks were made, including remarks about 
:/'Christmas:.;i>;resents {R. 3.3). Witness jokingly remarked that he would 

have to makt a charge for use of the store as a coni'erence room. He 
vaguely recalled that accused remarked to Craig that the prospective 
teaching position would be a "nice Christmas present for him"., that 
Craig asked accused what he would consider a good Christmas present 
and that accuse~:said., "'Oh., about a hundred dollars - something 
like that'" '(R~ '34., 36.). Witness heard on1¥ part of the conversation 
(R. 331 36). He did not hear a ten-year period discussed (R. 36). 

Lieutenant Smith testified !or the defense that at the drug store "a 

lot of joking and joshing" occurred (R. 40) and that there was "some 

vague conversation about Christmas gifts" (R. 39)., but that he did 
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not recall specifically what was said (R. 40). In witness' opinion 
Lewis and Fuess were better qualified for the instructor positions 
than Craig, and witness expressed this view to accused. Accused then 
told witness, or witness got the impression, that accused had decided 
not to employ Craig (R. 47, 52). Craig was later employed v;hen the 
need for instructors became great, it appearing that he was the best 
applicant available at the time (R. 50). Oscar E. Kennedy, an in
structor in mathematics at Ellington Field (R. 54), testified that Craig 
came to witness and asked how much money witness had to pay accused to 
get his position. Craig addressed the same question to another instructor. 
He told witness and others that he had written to his brother reporting 
his dealings with accused for the reason that he was "mad" because 
accused had not given him the position he wanted (R. 56). 

Lieutenant Smith testified, for the defense, that he had 

observed that, 


"Fuess did not like the ruling that Captain Young 
made at one time on the matter of talcing care of 
the cadets who had flunked exams. Captain Young 
and Mr. Fuess differed on that and I know Mr. 
Fuess was very, as I said, dogmatic in his attitude; 
although he carried out Captain Young's wishes he 
obviously didn't like it" (R. 43). 

Kennedy testified that on the day prior to the trial Fuess remarked to 
him, in reference to accused, that Fuess was "going to send the son of 
a bitch to the penitentiary" (R. 58). Previously Fuess had said "It was 
a pity that a man up in life like that would do a thing like that" (R. 60) •. 

It was stipulated that prior to the events involved in the 
charges accused had been a person of "spotless reputation and· .of the high
est possible character and integrity" and that nothing was known to have 
occurred prior to such events that would "even remotely cast a derogatory 
renection upon either his character, his reputation or his good name" 
(R. 6; Pros. Ex. 3). 	 . 

5. The evidence thus shows that at the place and time alleged in 

Specification 1, Charge I, and Specification l, Charge II, accused 


.made remarks 	to Ailr.·N. P. Craig, a civilian then applying to accused 
for civil employment at Ellington Field, to the effect that accused wished 
Craig to pay him $;LOO or more as a "Christmas present" in appreciation of 
the employment. The remarks amounted to a solicitation, as charged • 
.Accused was acting under color of his office. There.is no material 
conflict in the evidence as to what was said in the course of the 
proposal. Accused contended that his remarks were made in levity and 
for the purpose of testing Craig's character and fitness for the position. 
< 	 - • 
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This contention was self-serving and., as appears from the findings., the 
court., after hearing and obs~rving the witnesses., rejected it. The con
clusion of the court in this particular must receive great weight for 
the court was the best judge of the credibility of the witnesses before 
it. The circumstances., moreover., i'ully support the conclusion of the 
court. Accused was a mature man of sufficient intelligence and ex
perience in human relations to understand the natural implications of 
his wrds and acts and to be cognizant of the dignity expected of an 
officer of the Army charged with the responsibilities involved.· The 
solicitation was made with sufficient adroitness to secure Craig's 
tentative acquiescence. It was made in relative secrecy. There was 
no attempt by accused to correct Craig's expressed impression of accused's 
corrupt intent. Not only did accused fail to renounce his abnormal, 
behavior., but later., in the Fuess and Jahnke cases., pursued a similar 
course. Upon all the evidence the Board of Review is convinced that 
accused., using his official position to attain his ends., made the 
solicitationinaserious and deliberate attempt to obtain money in re
turn for his assistance in securing employment for Craig. The attempt 
to secure money failed., but official corruption nevertheless character
ized accused's conduct. Violation of Article of War 95., as well as 
violation of Article of War 96., was established. 

The evidence shm,s that at the place and time alleged in 
Specification 2., Charge I., and Specification 2., Charge II., accused 
likewise solicited the sum of $100 from Carl A. Fuess., Jr., in return 
for the assistance rendered or to be rendered by accused in securing 
employment of Fuess by the United States. There is little material 
conflict in the evidence as to what was said. The approach to this 
applicant was some;vhat different from the approach to Craig., but the 
implications of accused's words and acts were the same. Fuess rejected 
the proposal and expressed his indignation at it., but., as with Craig., 
accused did not attempt to renounce what he had said and done. Al
though accused contended that his proposal to Fuess was motivated by 
his desire to test the applicant's character, he conceded that his 
actions in this case were influenced but slightly by such a motive. 
In view of the fact that prior to making his proposal for the payment 
of money he had announced to Fuess that he had selected him for appoint
ment, he could not at the trial effectively contend that in asking for 
money he was testing the applicant's .fitness for the appointment. Again, 
there can be no reasonable doubt that the solicitation was made by 
accused in a serious and deliberate attempt to obtain the payment of 
money in return for his assistance in securing employment for the 
applicant. Violations of Articles of War 95 and 96 are proved. 

flith respect to the Additional Charge and Specification 
accused denied that he made to Henry A. Jahnke any proposal for the 
payment of money or its equivalent. Jahnke 1s testimony- in this 
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connection is, however, positive and circumstantial. It shows a 
solicitation by accused in substantially the pattern of the Craig 
and Fuess cases. Jahnke had a subsequent conversation with accused 
in lrlrl.oh Jahnke stated that he had declined the position because of 
his contract with the Houston schools and because he did not want to 
secure a position through friendship, but, according to Jahnke, accused 
asked him., in the same conversation, to disregard the previous proposal.• 
There was nothing in Jahnke's remarks or in his failure at this time 
specifically to raise an issue as to the request for the $100 bond to 
justify a conclusion that his testimony concerning the original proposal 
was unworthy of belief. Accused's subsequent request for a statement 
by Jahnke to the effect that the latter was to be under no personal 
obligation to accused if he accepted the position, was strongly in
dicative of accused's knowledge of the proposal for delivery of the 
bond. On all the evidence the court was fully justified in finding 
that at the place and time alleged accused solicited and under color 
of his office attempted to obtain a bond of the value of ~100 in return 
!or assistance given or to be given in obtaining employment for the 
applicant, a:s eharged. Violations of Articles of War 95 and 96 are 
established. 

· 6. War Department records show that accused is 36 years of age. 
He attended John Tarleton Agricultural College for two years and Texas 
.Agricultural and Mechanical College for two years. He was appointed a 
second lieutenant, Infantry Reserve, on May 26, 1928, was promoted to 
first lieutenant on May 18, 1933, and on June 4, 1937, was promoted to 
the grade o! captain. He entered upon active military duty April 17, 
1941. 

7. Recommendations that the sentence to dismissal be suspended, 
signed by the defense counsel, the trial judge advocate and one member 
of the court, are attached to the record of trial. 

8. The court was legally constituted. No eITors injuriouslJr. 
affecting the substantial rights of the accused were committed during 
the trial. In the opinion of the Board of Review the record of trial 
is legally sufficient to support the findings and sentence and to warrant 
confirmation thereof. Dismissal is mandatory upon conviction of viola
tion of Article of·War 95 and is authorized upon conviction of violation 
of Article of 1Var 96. 

~~~~:::'.!..~~..;,.~~;;::..t, Judge Advocate. 

Judge Advocate. 
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1st Ind. 

war Department, J.A.G.o., DEC 3 IUZ - To the Secretary of War. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Captain Austin P. Young (0-249552), Air Corps. 

2. I concur in the opinion of the Board of Review that the recoi·d 
of trial is legally sufficient to support the fi.ndings and sentence and 
to warrant confirmation thereof. While charged as an officer of the 
Army with the duty of selecting and recommending civilians for employ
ment by the United States, accused, o~ three occasions, solicited and 
attempted to obtain under color of his office SU!!lS of money or the 
equivalent in returri for his assistance in obtaining such employment. 
There are no extenuating or mitigating circumstances. I recommend 
that the sentence be confirmed and carried into execution. 

3. Consideration has been given to the attached letter from Mrs. 
Gracemary Young, ·wife of accused, to the Canmanding General, Gulf Coast 
Army A;ir Forces Training Center, Randolph Field, Texas, dated October 2, 
1942, requesting clemency. Consideration has also been given to the 
attached letters to the Secretary of War from Honorable Sam Russell 
and Honorable Joseph J. Mansfield, House of Representatives, both 
dated December 3, 1942, in 'Which the writers reqwst clemency. 

4. Inclosed are a draft of a letter for your signature transmit
ting the record to the President for his action, and a form of Executive 
action designed to carry into effect the reconnnendation hereinabove made 
should.such action meet with approval. 

~Q-~ 

~on c. CraLJ'lr, 

Major General, 


The Judge Advocate General. 


3 	Incls. 
Incl.1-Record of trial. 
Incl.2~Draft of let. for 

sig. Sec. of War. 

Incl.J-Form of action. 


(Sentence confinned. G.C.M.O. 21, 6 Mar 1943) 
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In the Office of The Judge Advocate General (17) 
Washington, D.C. 
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;(J 
UNITED S T A T E S 	 ) SOUTEER.U CALIFORNIA SECTOR 


) WESTERN DEFENSE COMMAND 

v. 	 ) 

) Trial by G.C.M., convened at 
Second Lieutenant rvY A. ) Pasadena, California, Septem
CROMER {0-1041323), ) ber 19, 1942. Dismissal.. 
Battery C, 354th Coast ) 
Artillery, Searchlight ) 
Battalion (AA.). ) 

OPINION of the BOARD OF REVIE\Y 

HILL, CRES,SON and LIPSCOMB, Judge Ad"?"ocates. 


1. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to 
The Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifi 
cations: 

CHARGE Ia Violation of the 85th Article of Viar. 

Specifications In that 2nd Lieutenant Iv-~ A• Cromer, 

354th Coast .Artillery Sear~hlight Battalion (AA),· 

was, at Manhattan Beach, California on or about 

August 29, 1942 found drunk whil~ on duty as 

Battery ~Ollllllunications Offic,er. · 


CHARGE II1 · Violation of the 95th .Article of War. 

Specification 11 In that ~nd Lieutenant Ivy A. Cramer, 

354th Coast Artillery Searchlight Battalion (AA.), 

was, at Manhattan Beach, California. on or about 

.Aiigust 29, ·1942 drunk in uniform in the presence 

of his military iD:f'eriors. 
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Specification 2: In that 2nd Lieutenant Ivy A. Cromer, 
354th Coast Artillery Searchlight Battalion (AA), 
did at !lie..nhattan Beach, California on or about 
August 29, 1942 drink int~xicating liquor with an 
enlisted man~ one Priv~te Fred c. Bahr. 

Specification 31 In that 2nd Lieutenant Ivy A• Cromer, 
354th Coast Artillery Searchlight Battalion (AA), 
did at Manhattan Beach, California on or about 
August 29, 1942 drink intoxicating liquor with an 
enlisted man, one T-4 Leroy F. Wittleder. 

CHARGE IIIa Violation of the 94th Article of War. 

Specification: In that 2nd Lieutenant Ivy A. Cromer, 
354th Coast Artillery Searchlight Battalion (AA) 
did at llanhatta.n Beach, California on or about 
August 29, 1942 knov:ingly and willfully apply to 
his ovm use and benefit a quarter ton Command 
Reconnaissance Car, W-2033111 of a value of about 
e·752.so, property of the United States furnished 
and intended for the military service thereof •

• 
CHAAGE IVa Violation of the 96th Article of nar. 

Specification la In that 2nd.Lieutenant Ivy ,A.; Cromer, 
354th Coast Artillery Searchlight Battalion (AA), 
hAvin;; been restricted to quarters did at 20100 
o I clock on or about August 29, 1942 break said · 
restriction by entering Collette's Bonded Liquor I s 
at 1014 liianhatta.n .Avenue, Manhattan Beach,,Calif. 

Specification 2: In that 2nd Lieutenant Ivy A. Cromer, 
- 354th Coast Artillery Searchlight Battalion (AA) 

did at rltanhattan Beach, California on or about 
August 29, 1942 drive a government vehicle on the 
public highways while drunk. 

ADDITION.AL CHARGE Ia Violation of the 95th .Article of War. 

Specification la In that Second Lieutenant Ivy Albert 
Cromer, 0-1041323, 354th Coast Artillery Searchlight 
Battalion, havi~ been restricted to the l:Laits of 
Headquarters Battery area, 354th Coast Artillery 
Searchlight Battalion, Pacific Military Academy, 

·, 
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Culver City, California, did at Culver City, 
California, on or about September 5, 1942, break 
said r1estriction by going to Culver City, Cali
f.ornia. 

Specification 2: In that Second Lieutenant Ivy Albert 
Cromer, 0-1041323, 354th Coast .Artillery Searchlight 
Battalion, vra.s, at Headquarters Battery area, Pacific 
Military Ao~demy, Culver City, Cnlifornia, on or · 
about September 12, 1942, drunk and disorderly in 
uniform, in comproro.ise of his position as an officer 
and to the prejudice of' good order a.nd discipline. 

Spe~ification 3: In that Second Lieutenant Ivy Albert 
Cromer, 0-1041323, 354th Coast Artillery Searchlight 
·Battalion, hF4ving been restricted to the limits of 
Headquarters Dattery aroa, 354th C9ast Artillery 
Searchlieht Battalion, pacific llilitary Ac&demy; 
Culver City, California, did at·Culver City, Cali
fornia, on or ~bout September 13, 1942, break said 
restriction by going to Culver City and Los Angeles, 
California• 

.ADDITIOHAL CHARGE II1 Violation of the 61st Article of War. 

Specification '.I.: In that Second Lieutenant Ivy Albert 
Cromer, o':°1041323, did, without prop~r leave, 
absent himself from Headquarters Bat~ry area, 
354th Coast Artillery Searchlight Battalion, Pacific 
Military Academy,· Culver City, California, in which 
place he was in restriction, from about 0030, 
September 13, 1942, to about 0630,· September 14, 
1942. 

He pleaded not guilty to all Chargea and Specifications. He was found 
guilty of all Specifications, substituting in Specification 1, Charge 
rv, the figure ."1101" for _the figure "1014", and excepting in Specifica
tion 2, Additional·Charge I, the wordG "and disorderly", and in Speci
fication 3, Additional Ch.E.rge I, the words, "by going to CUlver City 
and Los Angeles, California."; guilty of Charges I, III, IV, and ,A.ddi
tional Charge II; not guilty of_Charge·II and of Additional Charge I 
in violation of the 95th Article of war, .but guilty of each in viola
tion of the 96th Article of war • 
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3. The evidence for the prosecution presents a series of closely 
related events. The e.ccused had been tried on August 22, 1942, by 
general court-martial and sentenced to be restricted. to his 11 * * * 
quarters or quarters area11 for the period of thirty days. This sentence 
'!'iS approved on August 31, 1942 (Ex. A). Following the trial ·which 
resulted in the imposition of the above restriction, the accused re
turned on August 25, to duty ,vi th Battery C, 354th Coast .Artillery 
Searchlight Battalion, and was assigned the duties of battery colllr.luni
cations officer v;ith responsibility for the proper upkeep of the 
battery comu1unication system, including telephones and radios. On 
that day the accused was informed by his battery COilllJla..~der as follpws& 
"• • • As you know, you are under restriction. Iilh~n not on duty, you 
a.re expected to be in the barracks 11 • ·rhe battery commander then out
lined the limits of the battery area as follovrs, The ocean on the west, 
Loyola University on the north, Western Boulevard on the east, end the 
extension of 1st Street, Manhattan Beach, on the south (R. 44). There
after at about 8130 p.m. on August 29, 1942, the accused, accanpanied 
by en enlisted man as his driver, drove to a barber shop in Manhattan 
Beach. The barber shop was closed and the accused started to return. 
to his battalion area., AJJ he passed a liquor store at 1101 Manhattan 
Avenue the accused stopped the car, entered the stor&, and purchased 
a bottle of whiskey. The liquor store vias described by the battery 
commander as a place where the accused was not required to go in the 
proper performance of his duties, but as a place "• * • inside the 
limits of his restriction" (R. 8, 9, 42-46). 

, 
Durin& the evening of August 29, 1942, the accused approached 

Technician I./3roy Fo Wittleder, invited him to have a Coca-Cola with him, 
.and then invited. this soldier to his room, where the accused and Wittleder 
-drank whiskey together from a bottle of whiskey supplied by the accused. 
Lieutenant Wade c. i:filley on this occasion was called by the accused and 
invited to drink'Wii.th him, but Lieutenant Willey declined. Shortly there
after Lieutenant 1/Alley entered the room occupied by the accused for the 
purpose of securing a blanket, and was again invited by the accused to 
have a drink (R. 10•19, 24-27) •. 

About two hours later Lieutenant Willey observed the accused 
at Post 11 1J411 where Sergeant Qitek was in charge. The accused was 
conducting himself in such a drunken manner that I.J.eutenant Willey, 
after a conference with Sergeant Bonagura and Technician ·,7ittle der, 
requested the accused to leave the area and return to his quarters. 
The accused complied vii th t~e request (R. 24-27). 

on the same night of August 29-30, 1942, the accused entered 
the command post pf Battery C and there drank part of a bottle of whiskey

'"' 
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with Private Fred c. Bahr who was on duty there at that time (R. 22
23). Iihile he was drinking with Private Bahr, the accusecl spilleii 
Coca-Cola on the te.ble but made no attempt to wipe it up.· At this 
time the accused gave the definite irn.pression of bei?J.2: drunk (R. 22
27). 

Durin:; the same evening the accused drove to the seerchli0ht 
installation where Corporal Charles w. Frecle:.ickscn a.~1u Sergeant Irvin3 
Mescon were on dutY.. The. accused vras in uniform e.nd ror::ained at the 
installation for about twenty minutes o.nd ;vas observed by both the 
soldiers on duty there. From the manner in which he inspected this 
installation, from the fact that he vras not recocnized as a search
light officer, and from the fact that he sta£;:;ered vrhen he vralked, 
both soldiers concluded that the accusod was drunk (H. 28, 29, 36
37). Later, ·between the hours of 1 and 2 a.m. on Au.:;ust 30th, the 
accused drove to one of the barracks occupied by the enlisted men of 
his battalion. The accused entered the buildillt; and instructed a 
soldier to ill.form anyone who inquired concerning him that the accused 
was making a co:mmunications check and that there were 11 * * * no liquor 
and no vromen 11 • The accused then left the buil<ii!ll, got into a Govern
ment car, and drove away beyond the limits of the military reservation 
and up Vista Del Mar hichway. There were four or fiv>e women in the car 
with the accused, and his conduct shovted that he was under the influence 
of intoxicating liquor. The car was a Willys ~ton reconnaissance car 
of the value of i152.50, and the property of the United States Govern
ment. The accused had authority to use the car for official business 
only (R. 30-35, 43, 44, 61.). 

La.ter, at about 4 a.m. on August 30, 1942, the accused entered 
the command post at ~anhattan Beach. The accused was observed to mumble 
as he attempted to talk, his face was flushed, his brea.th smelled of 
liquor, and he 6ave the impression of beinc drunk (R•. 38-41). 

On September 5, 1942, durinc; the period of time in vihich the 
accused we.s restricted to the limits of his battery area, he absented 
hims.elf from that-area by g;oinr; to Frank's Cafe in Culver City, a 
distence of about a tnile and a quarter beyond the area to which he was 
restricted (R~ 47-49). 

DuriUG the evening of Septomber 12, 1942, the enlisted men of 
the organization to wlaich the accused was assigned were havin3 a. dance 
in their recreation room. In addition to the enlisted men, there were 
a nu.~ber of women visitors present. The accused entered the hall, 
walked over to a group .of men and women who were standing around a 
piano, and put his arm around a soldier and the woman standing by him. 
The soldier observed that the ac~used was intoxicated, ·called him aside, 
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and requested him to leave the building. '£he accused, however, walked 

over to a couch where a man and e. woman were sitting and attempted to 

seat himself on the arm of the couch, lost his be.lance, e.nd fell back 

and landed O:'l the laps of-·a soldier and a civilian. ·when the dance 

was over the accused attempted to ride in the truck vrhich was assigned 

to take the ladies to their hor1es, but was restrained by the enlisted 


· men present. At this time the accused was dressed in uniform and was 
described e.s beillf, drunk-(R. 51-56). 

Thereafter, on the night of September 12-13, 1942, the accused, 
while under the restriction previously described, attempted to leave 
the military area to which he was restricted •. The accused was, however, 
prevented from leaving by a. guard. This attempt to leave the area was 
reported and a thorout;h search ms.de for the accused, but he could not 
be found. '.rhe morning report of Headquarters Battery, 354th Coast 
.Artillery, shows that the accused was absent from 12130 a.m. of 
September 13, 1942, to 6130 a.m. of September 14, 1942 (R. 52-62; Ex. B). 

4. No evidence was presented by the defense. The accused elected 
to remain silent. 

5. The Speci:f':l.cation, Charge I, alleges that the accused was, at 
Manr.atta.n ·Bea.ch, California., on Aug;ust 2~, 1942, "* * * drunk while on 
duty as Battery Communications Officer". The evidence shows that the 
accused was drunk on the night of .Aui:;ust -29th vrhile ma.ki~ various in
spections within the areas assigned to the 354th Coast'Artillery Search
light Battalion. According to his own statement, the accused was· on 
duty that nigh;t; llmaking a communication check11. The evidence .is, there
fore, legally sufficient to sustain the findings of guilty under this 
Specification, in violation of Article of War 85. 

6. Speci:f':l.cation 1, Charge II, alleges that the accused, was 

"*••drunk in uniform in the presence of his military inferiors". 

The evidence clearly shows that the accused was drunk in uniform in 

the presence of various enlisted men on the night of AuGust 29•30, 

1942. The evidence, ther~fore, establishes the offense charged. 


Specifioations 2 and 3, Charge II, allege, respectively, that 

the accused on J.uguat 29,, 1942, drank; intoxicating liquor vdth Private 

Fred c. Ba.hr and· Technician IJ3roy."F• \'iittleder. These two Specifica

tions are alearly supported -'by the evidence showing that the accused 

drank with the two enlisted men as alleged. 


The evidence clearly shows that ea.ch of the offenses alleged 
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.under Charge II is a violation of the 96th Article of War~ . 
' . 

·. 7. The Specification, Charge III, alleges that the accused did, 

on ,A.ugust 29, .1942, w~llfully apply to his own use and benefit a t,;ton 

reconnaissa.:.1oe car of .'the value of $752..50, property of the United 

States. The evidence shows that the accused had o.uthority·to use the 

reconnaissance CM" in the performance of his official duties only•. Qn 

the date alleged, the accused accompanied by four or five women drove· 

the ce.r a.way f'ro.m the military post at Manhattan. Beach, California, 

upon the public highway of that state. · This wrongful use of a Govern

ment automobile constituted a knowing and willful application of the 

car to his own use, in vi-elation of the 94th .Article of War (M.C .M., 

1928, par. 150 !)•. 


8. Specification 1, Charge rv, alleges that the accused, on 
August 29,.1942, broke a restriction.imposed upon him by entering 
Collette's Bonded Liquor's at 1101 Manhattan Beach, California. The 
evidence shows that the accused entered the store in question, but also 
shows that the store was 'Within the general area to which the accused 
was restri.cted. Because o:f this latter fact the evidence is legally 
insu:fficient to sustain the findings of_ guilty_of thi.s ·sl>ecification. 

Specification 2, Charge rv, alleges that the accused did, on 
August 29, 1942, drive a Government-vehicle on the public highway while. 

· drunk. The evidence showing that the accused, while in a drunken con
dition, drove a Government oar a.:J,ong the Vista Del Mar highway near 
Manhattan Beach, California,.clearly sustains this Speci:fication. This 
offense clearly violated the 96th.Article of War. 

9. Specification 1, Additional Charge I, alleg.es that the accused, 
having been restricted to the limits of Headquarters Battery .Area o:f 
the 354th Coast Artillery Searchlight Battalion, did, at Culver City, 
California, on or about September 5, 1942, break this restriction by 
going to Culver City. This offense is,established by proof that the 
accused on the date alleged entered a cafe in Culver City, a place 
outside the area to which he was restricted •. 

Specification 2, Additional Charge I,. alleges that the accused, 
on September 12, 1942, was drunk and disorderly in uniform. The accused 
was found not guilty of being disorderly, but. guilty of being drunk in 
uniform. The Specification is sustained by the evidence showing that . 
the accused, v.rhile in unif'onn and in a drunken condition, entered the 
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recreation room '\'.here the enliste.d men of his organization were conduct
ing a dance at which women and civilians were present. 

Specification 3, Additional Charge I, alleges that the accused 
did, at Culver City, California, on or about September 13, 1942, break . 
a restriction imposed upon him by going into Culver City and LOs Angeles, 
California. The accused was found guilty of the Specification, excepting 
the words "by going to Culver City and Los Angeles, California". The 
find.in~ of the court is supported by evidence showing that the.accused 
absented himself without leave from the are~ of his restriction on 
September 13, 1942. 

The evidence clearly shows t~t each of the offenses alleged 

under Additional Charge I violated the 96th Article of War. 


10. The Specification, Additional Charge II, alleges that the ac
cused did, without proper leave, absent himself from. his battery area 
from September 13, 1942, w September 14, 1942, in violation of the .6lst 
Article of nar. The evidence shows that the accused absented himself 
without leave from his organization at 12130 a.m., September 13, 1942, 
and that he remained absent until 6130 a.m. on September 14, 1942, in 
violation of .Article of War 61. 

11. The accused is 24 years of age. The records of the Office of 

The Adjutant General show his service as follows: . 


Enlisted service from }J1gust 12, 1941; appointed second lieu

tenant, Army of the United States (from Officer Candidate Division, 

.Antiaircraft A.rtiliery School, Fort Davis, North Carolina), July 10, 

1942. 


He was convicted by general court-martial of being drunk in a 

public place and sentenced to be restricted to his quarters or quarters 

area for 30 days and to be fined $100. This sentence was adjudged on 

August 22, 1942, and approved .August 31, 1942. 


12. The court was legally constituted. No errors injuriously 

affecting the substantial rights of the accused were committed during 


· the trial. In the opinion of the Board of Review the record of trial 
is legally insufficient to support the finding; of guilty of Specifica
tion 1, Charge IV; legally sufficient to support the findings of guilty 
of all Charges and of all Specifications thereunder other than Specifi 
cation 1, Charge IVJ and legally sufficient to support the sentence, 

- 8 



(25) 


and to warrant confirmation o'f the ::,entence. Dismissnl is authorized 
upon conviction of violation of the Glst, 94th, or 96th Article of War. 

~~fu~, J'.lldt;e Advocate. 

~i!:~. Judge Advocate. 
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SPJGH 
CM 226218 lat Ind. 

War Departnent, J.A..G.O., IlfC : O '.J42 - To the Secretary of War. 

1. Herewith transmitted for the action of the President are the 
record ot trial and the opinion of the Board of Review in the oaae ot 
Second Lieutenant Ivy A.. Cromer (0-1041323), Battery C, 354th Coast 
A.rti llery, Searchlight Battalion (A.A.). 

2. I concur in the opinion of the Boa.rd ot Review that the record 
of trial is legally insui'ficient to support the finding ot guilty of 
Speoi!lcation 1, Charge IVJ legally sufficient to support the findings 
of guilty of all other Specifications, and ot all Charges; and legally 
sufficient to support the sentence and to warrant conf'irmation of the 
sentence. I recommend that the finding of guilty of Specification 1, 
Charge IV, be disapproved. 

3. The findings of guilty of whioh approval is recommended, show 
th.a.t the accused was absent without leave for approximately one d&¥, in 
violation of the 61st Article of War; was found drunk vlhile on duty as 
battery co11111unica.tions officer, in violation of the 85th .Article of war; 
willtully applied to his own use a reconnaissance oar, property of the 
United States, 1n violation of the 94th Article of War; was drunk in 
unifonn in the presence of milltary inferiors, drank with enli,;,ted men 
(two Specifications), drove a Government oar on a public highway while 
drunk, breached a restriction (two Specifications), end waa drunk in 
unifcrm, all in violation of the 96th .Article of war. 

The total effect of the above offenses shows a serious breach 
of military duty and discipline. In view of this fact and of the 
previous conviction of accused by general court-martial of being drunk 
in uniform in a public place, I recommend that the sentence of dismissal 
be oonf'irmed and ordered executed. 

4. Inclosed herewith are the draft of a letter for your signature, 
transmitting the record to the President £or his action, and a form. of 
Exeouti.ve action disapproving the finding of guilty of Specification 1, 
Charge IV, oonfirmiilg the sentence and direoting that the sentence be 
carried into execution. 

Myron c. Cramer, 
Major General, 

3 ID, ls. The Judge .Advocate General. 
Inol.l-Record of trial. 
Inol.2-Df't.ltr.for sig. J· · ' 

Seo.of War. ( · 
Inol.3-Form of Executive action;· •r ,.is ......p:<':'! 

(Fin'1ing of guilty of Specification I., Charge IV; disapproved. 

Sentence confirmed. G.C.M.O. ?, l8 Feb 1943) 
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CM 226219 . ~WV 6 U42. 


FIRST SERVICE CQl;JLiAND 
U N I T E D S T A T E S ) SERVICES OF SUPPLY 

) 
v. 	 ) Trial by G. c. M., convened at 

) Camp Edwards, fuassachu.setts, 
Second Lieutenant VCTLLIAM ) September 9 and 23, 1942. 
H. RICKARDS (0-44196o), ) Dismissal. 

Infantry, Canpany A, 5th. ) 

Replacement Battalion. ) 


OPINION of the BOARD OF REVIEVf 

HOOVER, COPP and HARDY, Judge Advocates. 


1. The record of trial in the case of the officer named above 
has been examined by the Board of Review and the Board submits this, 
its opinion, to The Judge Advocate Qeneral. 

2. Accused was tried 
I 

upon the following Charges and Specifi 
cations: 

CHARGE I: 	 Violation of the 61st Article of War. 
(Fiz:iciing of not guil:t;y) • 

Specifications (Finding of not guilty). 

CHARGE II: Violation of the 95th Article of War. 

Specification la In that 2d Lieutenant William H. 
Rickards, Infantry, Campany A, ;th Replacement 
Battalion,_did, at Camp Edwards, Mass., on or 
about June 3, 1942, vd.th intent to defraud, 
wrong.fully and unlawfully make and utter to Cash, 
a certain check, in words and figures as .follows, 
to wit: 

"MACON, GEORGIA . June 3, '1942 NO. 
THE Fm5T UATIONAL BANK & TRUST COMPANY ·.,..64--1...,.,.7.... 

IN MACON 
PAY TO THE 
·OtlDER OF Cash ~5 xx/100 

Twenty-five & 	no/100- Dollars 
/s/ William H. Rickards 
2nd Lt., Int. A.U.s.11 
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and by means thereof, did fraudulently .obte.in · 
from v. H. Wing, twenty-five ($25.00) dollars~ 
he, the said 2d Lieutenant William H. Rickards, 
then well !mowing that he did not have and not · · 
intending that he should have sufficient funds 
in the First National Bank & Trust Canpany in 
Macon, of Macon, Georgia, for the payment of 
said check. 

Specification 21 In that 2d Lieutenant William H. 
Rickards, Infantry, Company A, 5th Replacement 
Battalion, did, at Camp Edwards, Mass., on or 
about ·June 6, 1942, with intent to defraud, · 
wrongfully and unl.awful;t.y make and. utter to Camp 
Edwards Exchange, a certain check, in words and 
figures as follows, to wit: 

"MACON, GEORGIA June 6, 1942 · No.___ 
THE FIRST NATIOKAL BANK & TRUST COMPANY 64-47 

IN MACON 
PAY TO THE 

ORDER OF Camp Edwards Exchange $30.50/100 
Thirty & 50/100-----~-------Dollars 

/s/ William H. Rickards, 
2nd Lt. Inf. A.u.s.n 

and by means thereof, did fraudulently obtain from 
Camp Edwards Exchange, thirty dollars and fifty 
cents ($30.50), he, the said 2d Lieutenant William 
H. Rickards, then well !mowing that he did not have 
and not intending that he should have .sufficient 
funds in the First National Bank & Trust Campany 
in Macon, of Macon, Georgia, for the payment of 
said checl<. 

Specification 3: In that 2d Lieutenant William H. 
Rickards, Infantry, Compacy- A, 5th Replacement 
Batta.lion, did, at Camp Edwards, Mass., on or 
about June 16, 1942, with intent to defraud, 
"Wrongfully and unl.alVf'ully make and utter to Camp 
Edwards Exchange, a ce?'.tain check, in wcrds and 
figures as fqllows, to wit z · · 
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"MA.COO, GEORGIA June 16, 1942 No •.___ 
THE FIRST NATIONAL BANK & TRUST COMPANY 64-47 

IN 111.CON 
PAY TO THE 

ORDER OF Camp Edwards Exchange $25 xx/100 
Twenty-five & no/100-- Dollars 

/s/ William H. Rickards 
2nd Lt. Inf. A.U.S." 

and by means thereof, did fraudulently obtain from 
Camp Edwards Exchange, twenty-five dollars ($25.00), 
he, the said 2d Lieutenant William H. Rickards, then 
well !mowing that he did not have and not intending 
that he should have sufficient fund~ in the First 
National Bank & Trust Company in Macon, of Macon, 
Georgia., for the pa;yment o! said check. 

Specification 4: In that 2d Lieutenant William H. 
· · P..ickards, Infantry, Company A, 5th Replacement 

Battalion, did., at Camp Edwards, Mass • ., on or 
about June 19, 1942, with intent to defraud, 
wrongfully and unlam'ully make and utter to Camp 
Edwards Exchange, a certain check, in words and 
figures as follows, to wit: 

ttMACON., GEORGIA June 19, 1942 NO •.___ 
THE FIRST NATIONAL BANK & TRUST COMPANY ,64-47 

IN MA.CON 
PAY TO THE 

ORDER OF Camp Edwards Exchange $40 .xx/100 
Forty & no/100 · -Dollars 

/ s/ William H. Rickards 
2nd Lt. Inf. A.U.s.n 

and by means thereof, did fraudulently obtain from 
Camp Edwards Exchange., forty dollars ($40.00)., he, 
the·said 2d Lieutenant William H. Rickards., then 
well knowing that he did not have and not intending 
that he should have sufficie;nt funds in the First 
National Bank & Trust Company in Macon., of Macon., 
Georgia, for the pC\}'ment o! said check. 
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Specification 5: In that 2d Lieutenant \"[illiam H. 
Rickards, Infantry, Company A, 5th Replacement 
Battalion, did, at Camp :Edwards, :.:ass., on or 
about June 22, 1942, Vlith intent to defraud, 
'Wrongfully and unlawfully make and utter to Cash, 
a certain check, in words and figures as follows, 
to wit:" 

"Iu!CON, G~ORGIA 
THE 7IRST N

PAY TO THE 
OP.DER OF 

ATIOla.

Cash 

.L 
Ili l,iA.CON 

. June 22, 1942 
BANK & TRUST COKPANY 

No.___ 
64-47 

t30 xx/ 
Thirty & no/100--------Dollars 

/s/ William H. Rickards 
2nd Lt. Inf. A.u.s.n 

in payment ot taxicab f~e to Alton P. Hamblin, 
in the amount of thirty dollars ($30.00), he, the 
said 2d Lieutenant William H. Rickards, then well 
knowing that he did. not have and not intending that 
he should have sufficient funds in the First National 
Bank & Trust Company in t::acon, of Macon, Georgia, for 
the peyment of said check. 

Specification 6: In that 2d Lieutenant William H. 
Rickards, Infantry, Campany A, 5th Replacement 
Battalion, did, at Camp Edwards, Mass., on or 
about June 23, 1942, with intent to defraud, 
wrongfully and unlawfully make and utter to Camp 
Edwards Exchange, a certain check, in words and 
figures as follows, to wit: 

NO •.___"1!A.COi-J', GEORGIA June 23, 1942 
THE l<"'IRST NATIWAL BANK & TRUST CO!L.PANY 64-47 

IIJ MACON 
PAY TO 'IHE 

OF.DER OF · Camp Edwards Exchange ~~10 :xx/100 
Ten & no/100--------------Dollars · 

/s/ William H. Fickards 
2nd Lt. Inf. A.U.S." 

and by means thereof,. did fraudulently obtain from 
Camp Edwards Exchange·, ten dollars (~o.oo), he, 
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the· said 2d Lieutenant William H. F.ickards, then 
well knowing that he did not have and not intend
ing that he should have sufficient fllllds in the 
First National Bank & Trust Company in I.Iacon, 
o£ Macon, Georgia, for the payment of said check. 

Specification 7: In that 2d Lieutenant William H. 
Rickards, Infantry, Campany A, 5th Replacement 
Battalion, did, at New Bedford, Mass., on or 
about July 7, 1942, with intent to defraud, 
Tirongfully and lllllavd'ully make and utter to Cash 

. a certain check, in words and figures as follows, 
to wit: 

"July 7, 1942 
The First National. Bank & Trust Co. 

Macon, Ga. 

Pey to the 
.. order of Cash · $50 xx/100 

Fifty & no/100------Dollars 
/s/ William H. Rickards, 

2nd Lt. Inf•.A.u.s.n 

and by means thereof, did fraudulently obtain £rem 
Cherry & Campany, .fifty dollars ($50.00), he, the 
said 2d Lieutenant William H. Rickards, then well 
knowing that he did not have and not intending that 
he should have sufficient fllllds in the First·National. 
Bank & Trust Company, o£ Macon, Georgia, £or the pey
ment o£ said check. 

Specification 8: In that 2d Lieutenant William H. 
Rickards, Infantry, Company A, 5th Replacement 
Battalion, did, at New Bedford, Mass., on or 
about July 9, 1942, with intent to defraud, 
wrong.fully and lllllaw.t'ully make and utter to Cash, 
a certain check, in words and figures. as follows, 
to 'Wit I 
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First 
"The Me!'eaaa~e Natio

Macon, Georgia 
New-Eeaf~ej-Maee. 

nal Bank 
July 9, 1942 

53-68 
NmIBER 

PAY TO THE 
OEDER OF Cash $75 xx/100 

Seventy-five & 	no/100---Dollars 
/s/william H. Rickards 
2nd Lt. In£. 1.u.s.11 

and by means thereof, clid fraudulen~ obtain £ran 
Cherry & Company, seventy-five dollars ($75.00), he, 
the said 2d Lieutenant William :H. Rickards, then 
well knowing that he did not have and not intending 
that he should have sufficient funds in the First 
National Bank, of Macon, Georgia, for the payment 
o£ said check. 

Specification 9 i In that 2d Lieutenant \1illiam H. 
Rickards, Infantry, Company A, 5th Replacement 
Battalion, did, at New Bedford, Mass., on or 
about July 20., 1942., with intent to de.fraud, 
wrongfully and unlawfully make and utter to 
Olympia Jewelry Co. a certain check, in words 
and figures as follows, to wit: 

tt1JACC1'<:J', GEORGIA July 20, 1942 NO.__ 
THE FIRST NATIONAL BANK & TRUST COMPANY 64-47 

Ill ?~CON 
PAY TO THE 

ORDER OF Olympia Jewler's $15 xx/100 
Fifteen & no/100-------Dollars 

/s/ Y.'illiam H. Rickards 
2nd Lt. In!. A.U.S. 11 

and by means thereof, did fraudulently obtain £ran 
Olympia Jewelry Company,. fifteen dollars ($15.00), 
he, the said 2d Lieutenant'\'Iilliam H. Rickards, 
then well knowing that he did not have ·ana. not in
tending that he should have sufficient funds in the 
First National Bank & Trust Ccmpany in Macon, o£ 
Macon, Georgia, £or the p8i}1lllent o£ said check. · 
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He pleaded not guilty to the Charges and Specifications. He was found 
not guilty or Charge I and its Specification and guilty of Charge II 
and its Specifications. No evidence of previous convictions was in
troduced. He was sentenced to be dismissed the service. The review
ing authority approved the sentence and forwarded the record or trial 
for action under Article of War 48. 

3. Following the arraignment the- defense counsel stated that he 
had observed mental peculiarities in accused, requested that the court 
initiate a recommendation for an inquiry into accused's mental con
dition, and requested an adjournment pending the inquiry. The court 
thereupon adjourned on September 9, 1942 (P.. 13). The court recon
vened on September 23, 1942, whereupon the pleas to the general issue 
were entered. No special plea was ma.de. During the course or the 
trial evidence concerning the mental condition of accused was intro
duced, as appears below. 

4. It was stipulated in court that the nine checks set f arth in 
the Specification, Charge II., were signed by accused, that accused re
ceived value in cash for each of the checks in the amount thereof' ex
cept for the check described in Specification 5 for vhich accused re
ceived value in taxicab hire., and that each check was returned £ran 
the bank on which drawn because of "No Funds" (R. 27, 28). The evi
dence shows that eight of the checks were drawn on The First National 
Bank & Trust Company in Ma.con, Georgia., and the other (Specification 8) 
was dra'Wll on the "First National Bank., 1iacon., Georgia". The checks 
were received in evidynce (R. 28). The dates., amounts., payees aid pur
ported first indorsers were as follows: 

~ Amount Payee PllrEorted first ~. 
indorser 

~ 
June 3 ~~5.00 Cash Veott H. Wing l 
June 6 30.50 Camp Edwards Exchange Camp Edwards Exchange 2 
June 16 25.00 Camp Edwards Exchange Camp Edwards Exchange 3 
June 19 
June 22 

40.00 
30.00 

Camp Edwards Exchange 
Cash 

Camp Edwards Exchange 
Alton P. Hamblin 

4 
5· 

June 23 10.00 Camp Edwards Exchange Camp Edwards Exchange 6 
July 7 50.00 Cash Cherry & Co •., Inc. 7 
July 9 75.00 Cash Cherry & co., Iµc. 8 
July 20 15.00 Olympia Jewler ~pia Jewelry Co. 9 

(Ex. 13-J). 
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Up to Mey- 19., 19.42, accused had had a checking account with The First 
N;ational Bank & Trust Company in Macon., Georgia, but on that date he 
had npersonally closed" the account by withdrawing all funds on deposit 
therein. No deposit was thereafter made to his credit in that bank. 
The cashier testified that the records of the bank di9- not show the re
ceipt of azv inquiry by accused relative to any- deposit Vlhich he "mey
have mailed" to the bank a.f'ter Mey- 19. (Ex. K) · · 

About July 9., 19.42 (R. 31)., after Article of War 24 had been called 
to his attention and after he had be·en warned that he was not required 
to sey- anything but that whatever he said might be used against him, ac
cused made a written statement to the effect, among other things, that 
on about June 2, 19.42, he paid about $275.21 to a man in Geo:' gia fol
lowing a complaint that accused had recently unlawfully driven a rented 
automobile from Georgia to Camp Edwards, Massachusetts, and that of 
this amount accused had borrowed $95 from other officers. . Accused stat 
ed that when he left Georgia he believed that he had about 366 on de
posit with The First National Bank & Trust Comparzy- in Macon, and that 
thereafter he nsent the bank a deposit of $100.00 cash to be applied 

.to my account, which I understand they never received"• Believing he 
had sufficient funds on deposit to pay them he drew a number of checks 
on this bank. Some of the checks he cashed at the Camp Edwards Ex
change. About June 22, following a complaint by the exchange officer 
that the checks had been dishonored, accused drevr a partial payment of 
:;µ.so.so and paid the "checks outstanding". Thereafter he gave a check 
for $30 to a taxicab driver to cover the cost of a trip fran. Camp 
Edwards to New Bedford, Massachusetts. Accused did not recall whether, 
at this time., he knew his balance was j,nsufficient to cover the _check. 
He wrote three ad.ditional checks knowing that he had no f'unds in bank 
to pay them, but "expected to make a deposit in time to meet the pay
ments". After arrival at Camp Edwards he purchased a used automobile.· 
Accused also stated that he was married and had one child., that a 
divorce suit was pending, and that he intended to marry a certain woman 
named a.f'ter he had obtained his divorce. (Ex. L) 

About July 101 19.42, a.f'ter having been warned that he need not sey
arzy-thing and that what he said might be used against him, accused made 
a second written statement (R. 46) to the effect that when he left Camp 
1i'heeler, Georgia., on Mq 20, 19.42., en route to Camp Edwards, he had ap
proximately $68. He sent the $100 deposit to the bank on May .30 by 
special delivery letter. He wrote five checks nfor the Camp Edwards, 
Mass Exchange"., ~ee for $30., one for $25 and one for $40., without 
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knowledge that he did not have sufficient funds in ba.nlc to pay them. 
He 'W?'ote three or more ad.ditional checks knOi'ling he did not have funds 
in bank to pay them. One of these checks was for ~~15., payable to the 
Olympia Jewelry Cpmpa.ny of New Bedford, ~assachusetts. Twvo checks for 
017.25 and $25, respectively, were presented to "Charlie ,ling", a serv
ice station 11man just outside of Ca."!lp Edwards". Other checks were made 
for C5 and. ;)15. He paid current bills incurred after arrival at Camp 
Edwards, including bills incident to purchase of the car., aggregating 
about 0283.17. He repeated his statement concerning his marriage, 
stated that he had t~u children (rather than one) and said that he 
had intended to remarry. (Ex. M) 

Accused made an unsworn statement, as will hereinafter appear, 
but it contained nothing bearing upon the making or uttering of the 
checks described above. No evidence relating to the making or negotiation 
of the checks was introduced by the defense. · 

5. The uncontradicted evidence, including the statements made 
by accused prior to the trial, thus shows that at or near the places 
alleged and at about the times alleged in Specifications l to 7, in
clusive, and in Specification 9, Charge II, accused made and uttered 
the checks described in these Specifications and thereby obtained the 
aznoun~s of the checks in cash or in services. Accused did not have 
an account with the drawee bank at the time he made ~d cashed the 
checks. He stated, in substance, that he believed he had funds on 
deposit sufficient to meet certain of the checks and intended to make 
deposits to cover the others, but the court was fully justified in re
jecting this statement as untrue. Accused had closed his account on 
the dey before he departed from Georgia. It is not apparent how it 
would have been possible for him to make deposits, for his admitted 
expenditures during the period were in excess of his known resources. 
'l'he bank did not receive any communication from accused concerning his 
asserted deposit by mail.· Upon all the evidence the Board of Review 
has no doubt that accused made the checks described in Specifications 
1 to 7., inclusive, and in Sp:1cii'ication 9, with full knowledge that 
they were worthless and vrithout an:y intention to have sufficient !'l.mds 
in bank to pay them, and that he intended to defraud in each case. His 
fraudulent acts were violative of Article of War 95. 

As to Specifications 2, 3, 4 and 6., Charge II, ·the statem:mts by 
accused sufficiently show that the checks described therein were uttered 
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.,o the Camp Edwards exchange and that the exchange was defrauded there
by, as charged. Specification 1, Charge II, alleges a fraud upon "V. 
H. Wing" and_ the check described in that. Specification bears the pur
ported indorsement of "Veott H. Wing". Accused stated that he had given 
cbacks to "Charlie Wing". It does not appear that V. H. \ling was the 
identical person referred to as Charlie Wing • ..,The evidence does not. 
in ·any way establish the id.antity of the persons to wham the checks de
scribed in Specifications 5, 7 and 9, Charge II, -nere uttered or the 
identity of the persons fran whom the proceeds of the checks ..ere 
fraudulently obtained. The genuineness of the indorsemmts on the 
various checks was not proved. Inasmuch as the gravamen of the of
fenses in question 1~ in the ma.king., uttering and cashing of the par
ticular checks with fraudulent intent., all of which is proved., the 
variance with respect to.Specification 1, and the. failure with respect 
to Specifications 5., 7 and 9., to establish the identity of the persons 
defrauded., is not fatal to the conviction in any case. There can be 
no question as to the identity of the offenses and the proof is such 
that the record of trial would support pleas of fonner jeopardy should 
accused be again charged with.offenses involved in the ma.king and ut:
tering of the checks. · · 

.As to Specification B, Charge II., the evidence sufficiently shows 
the making and cashing of the check described, drawn on the "First 
National Bank, Macon, Georgia". This ~heck was returned unpaid, but 
there is no proof as to the nonexistence or condition of any account 
,vith that bank in. tba name of accused. The mere dishonor of a check 
is not sufficient to prove dishonorable or discreditable conduct by 
the maker (sec. 454 (66), Dig. Op. J.A.G., 1912-1940). The evidence 
is legally insufficient to support the finding of guilty of this Speci
fication. 

6. There was received in evidence a copy of a report of a board 
of three medical officers convened at Lovell General Hospital, Fort 
Devens, Massachusetts, for examination of accused. The report of the 
board, dated July 25., 1942, states_ that accused was admitted to the 
hospital on July 14., 1942. It recites a history and analysis.of ac
cused•s mental status as follows: 

"He alw~s had' a sense of inferiority, and alw~s 
attempted to bolster his inadequacies by telling 
lies and spending more money than he ba4• He was 
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constantly overdrawing his checking account, and 
according to a Red Cross investigation he signed 
his !ather•s name to many checks. However, a 

· charge of forgery was never made because his father . 
alweys honored the checks. His inability to adjust 
was such a problem to the family that he was taken 
to a.psychiatrist. However, psychotherapy could ef
fect no change in his personality. He never attempt
ed to obtain a job. He was corxtent to be supported 
by his .rather and worked as a clerk in his office !or 
$20 per week. He married after five months of court
ship, and at present has a child. 

* * * * * 
•The patient has been·quiet and co-operative ever 
since admission to the ward. There never was any evi
dence of bizarre behavior and he did not appear to be 
activated by hallucinations. He spoke relevantly, co
herently., and to the point. He was alweys completely 
at ease., even men confronted by definite proof' that · 
he had lied. His· mood has been slightly euphoric. 
He never gave a.rJ¥ evidence o! being depressed by the 
situation. He denied delusions and.hallucinations. 
He accounted f'or his behavior by stating that he had 
alweys felt. inadequate and his lying and excessive ex
penditure o£ money made him £eel superior. He showed 
little concern in the situation in 'Which he found him
self'". 

The board returned a diagnosis of "Constitutional Psychopathic State, 
inadequate personality and pathological lying•. It also ·f'ound that 
accused was sane and legally responsible f'or his acts. (Ex. N) 

At the trial accused made an unsworn statement, through defense 
counsel, to tl:E effect that he is 27 years of age ·and that he is mai- · 
ried and has a child one year and three months old. He was surprised · 
'When his wife applied for a divorce. He suffered· protracted illnesses 
'When about li and when about 3 yea.rs o£ age and: on two occasions, b_e
tween the ages of 7 and 9 years, he received accidental l:Ead injuries. 
At the age of about 13 years he received other severe blows on his head. 
He has.suffered from headaches since childhood and in l935had his tonsils 
removed on account of the headaches and other pains and physical. dii'!i 
culties (R. 49., 50). 
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The trial judge advocate testified a::; a. w.i tness for the defense · 
that on one occa~ion he entered the quarters of accused at Camp Edwards 
and found the room in ttcomplete disorder", with articles of clothing, 
towels and other effects scattered about the floor. Witness had not 
observed a:ny other unusual behavior by accused (R. 52, 53). There was 
received in evidence, in behalf of accused, a telegram fran the father 
of accused, stating that accused had suffered a protracted illness when 
3 years of age and had been hospitalized, following accidents, at the 
ages of 9 and 12 years (Ex. 0). 

It was stipulated (R. 51) that if Dr. Abraham Myerson, Clinical 
Professor of Psychiatry of the Harvard Medical School, Director of Re
search of the Boston, Massachusetts State Hospital and an official of 
various psychiatric research associations, were present he would testi 
fy in accordance with a letter signed by him and received in evidence 
in behalf of accused. By the letter Dr. Myerson.stated that he had 
made an examination of accused on September 11, 1942, and had formed 
the opinion that accused "has a Constitutional Psychopathic Inferiority", 
not "classed with the formal insanities, although it is classed with the 
mental diseases and disorders". He expressed the view that accused•s 
misconduct was "due to this mental disorder" (Ex. P). 

7. There is nothing in the report of the board of nedical officers 
or in the statement by Dr. lzyerson to indicate that accused was insane 
at the time of the commission of his acts or at the time of trial or 
that he was not legally responsible for his acts. The board and Dr. 
1tYerson agreed that accused is a constitutional psychopath. 

8. Six of the seven members of the court and the personnel for 
the prosecution and the defense joined in a "Petition far Clemencytt, 
suggesting the elimination of accused from the service "without dis
grace of dismissal". The suggestion was based upon the relatively 
short time accused had been on active duty and upon his "mental con
dition and habits of irresponsibilitytt existent upon his entrance on 
active duty. 

9. V/a.r Department records show that accused is 25 years of age. 
He graduated from high school and from the Termessee Military In~ 
stitute. He was commissioned a second lieutenant in the Army of the 
United States about March 16, 1942, and was ordered to active duty 
on April 14, 1942. 

10. The court was legally constituted. No errors injuriously 
affecting the substantial rights of accused were committed during ~e 
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trial. In the opinion of the Board of Review the record of trial is 
legally sufficient to support the findings of guilty of Charge II and 
Specifications 1 to 7, inclusive, and Specification 9 thereunder, legal
ly insufficient to support the finding of guilty of Specification 8, 
Charge II, and legally sufficient to support the sentence and to war
rant confim.ation thereof. Dismissal is mandatory upon conviction of 
violation of Article of War 95. 

Judge Advocate. 

Judge Advocate. 
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1st Ind. 

War .Department., J.A.G.O • ., ~.t\'OV 2 8 f9+2 - To the Secretary of War. 

l. Hereivith transmitted for the action of the President are the 

record of trial and the opinion of the Board of Review in the case of 

Second Lieutenant William H. Rickards (0-441960)., Infantry., Canpany A., 

5th Replacement Battalion. 


2. I concur in the opinion of the Board of Review that the record 
of 1 trial is legally sufficient to support the findings of guilty of Speci
fications l to 7., inclusive., and Specification 9., Charge II., legally insuf
ficient to support the finding of_guilty of Specification 8., Charge II.,· and 
legally sufficient to support the sentence and to warrant confirmation there
o:t. Accused made and negotiated a series of worthless checks., fraudulently 

obtaining the proceeds thereof'. The record of' trial indicates that he is 

a constitutional psychopath with "inadequate personality-_and pathological 

lying"• He is., however., sane and legally responsible for his acts. Six 

of the seven members of the c our.t recanmended elimination £rem the service 

otherwise than by dismissal. In view of' the serious nature o:£ the offenses 

I recanmend that the sentence be confirmed and carried into execution. 


3. Consideration has been given to· an attached communication from 

the Office of' the Secretary of State, dated October 23., 1942, addressed·tq 

The Adjutant General., together with a letter £ran accused., dated October 

21, 1942., addressed to the Secretary ~ State., and to -.the attached letter 

£ran Honorable Claude Pepper., United States Senate., to the Special Assist 

ant to the Under Secretary of War., Mr. Howard c. Petersen., dated November 

24., ~942., inclosing a communication .frcm accused., dated November 16., '1.942. 


4. Consideration has also been given to a letter to the' Board of' Re
View., dated Uovember 7., 1942., attached hereto., in which accused requested 
permission to appear in person before the Board o:t Review in connection 'With 
the case. As appears £ran the acc·aupan;ying indorsements accused was advised 
on November 16., 1942., that upon receipt of a statement by him as to the mat

. ter he lfished to present orally., further consideration would be given to his 
request. No 8:(iditional communication £ran accused has' been rec.eived. . . ' 

5. Inclosed are a draft of' a letter for your signat~e transmitting 

the record to the President !or his action., and a form o:£ Executive action 

designed to disapprove the finding of guilty of Specification 8., Charge II., 

to confirm the sentence and to carry it· into· execution., should such_ action 

meet with approval. 


3 	Incls. Myron c. Cramer., 
Incl.l-Record of trial. Major General., 
Incl.2-Dra.ft of' let. 'tor · The Judge ~dvocate General.: 

sig. Sec. of' war. 

Incl.3-Form of action. 
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WAR DEPARTMENT 

Services of Supply (41)In the Office of The Judge Advocate General 
liashington, D. C. 

JPJGH 
NOV 241942CM 226240 

~p 
UNITED STATES 	 THIRD SERVICE COMilAND ~ 


v. 	 ) Trial.by G.C.M., convened at 
) Fort George G. Meade, Maryland, 

Second Lieutenant IRVING T. ) September 3, 1942. Dismissal•. 
SPARLING (0-311086), Quarter ) 
master Corps. ) 

OPINION of the BOARD OF REVIEW ' 
HILL, CRESSON and LIPSCOMB, Judge Advocates. 

l. The Board of Review has examined the record of trial in ~he 
case of the officer named above and submits this, its opi111on, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifi
cations: 

CHARGE Ia Violation of the 84th Article of War. 
(Finding of guilty disapproved by the 

reviewi.ng authority). · 

Specification: (Finding of guilty disapproved by 
the reviewing authority) • 

CHARGE Ila Violation of the 96th Article of war. 

Specification la In that Second Lieutenant Irving T. 
Sparling, Q.M.C., Quartermaster Section, 1322nd 
Service Unit, was, at Laurel, Maryland, on or 
about June 6, 1942, in a public place, to wit, 
a public street, drunk and disorderly in uniform. 

SP.ecif1cat1on 21 {Not guilty) •. 

Specification 3 s In that Second IJ,eutenant Irving T. 
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Sparling, Q~M.C., Quartermaster Section, 1322nd 
Service Unit, was, at Laurel Road, Maryland, 
about 4 miles southeast of Laurel, Maryland, on 
or about July 25, 1942, in a public place, to wit, 
a public road, drunk: and disorderly. 

Specification 41 In tha1:; Second IJ.eutenant Irving T. 

Sparling, Q.M.c., Qua.rterme.ster Section, 1322nd 

Service Unit, did, at Laurel Road, Maryland, on 

or about July 25, 1942, without authority, appear 

in civilian clothing.' 


The accused pleaded not guilty to all Specifications and all Charges. 

lie was found guilty of the Specification, Charge IJ not gui~ty of 

Charge I, in violation of the 84th Article of War, but guilty\~n viola

tion of the 83rd Article of WarJ not guilty of Specification 2, Charge 

IIJ and guilty of Specifications 1, 3, and 4, Charge II, a.ni of Charge · 

II. He was sentenced to be dismissed the service. The reviewing author
ity disapproved the findings of guilty of the Specification, Charge I, 
and of Charge I, approved the s·entence, and forwarded the· record of trial 
for action under the 48th Article of War, 

3. The evidence for the prosecution upon the Specifications of 

which the findings of guilty were· approved is substantially as followsa
. ., . 	 . 

a. Specification 1, Charge Ila At about one o'clock the. 
morning ofJune 6, 1942, Corporal Edwi.n D. Pauls, Llilitary Police De
tachment, 1322nd Service U,nit, on patrol duty in Laurel, Maryland, saw 
an officer in uniform, whom he later identified as a.ocused, staggering .. 
down the street, supported by one of two soldiers 'who were with him. 
The accused broke awe:y from the soldier, touched the back of Staff 
Sergeant Walter p. Evan&, Military Police Section, 1322nd Service Unit, 
oornmander of a patrol, and asked him. to take care of a •small staff 
sergeant just in the rear".· The accused had a. strong odor of liquor 
about him and hie speech ns incoherent. The accused croued the main 
street toward the hotdl, then went to the liquor store but found the 
store closed, then went to Fox's Tavern, and back to the liquor store. 
'When a. soldier refused his invitation to go with him for a. drink, the 
accused said "To· Hell with youJ I will go for one myselt 11 • When accused 
started to cross the street into the path of a rapidly moving truck a_. 
~oldier jumped out and pulled him back to the curb. .locused then crossed. 

· the 	street and entered Fox' 1 Tavern. When he wa.s unable to buy a drink, 
aocused pushed a bill in tront of a..·soldier and asked tne soldier to buy 
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a drink for him. The soldier moved away and the accused walked 
wobbly and still staggering up the street (R. 49•59, 67-75). 

Carl 1Yeaver, e. La.urel policeman, saw the accused sometime 
between midnight and 2 a..m. at the ta.xi. stand on the ma.in street in 
Laurel. Accused we.s weaving and staggering as he was walking. He 
observed accused for a.bou"t: ten minutes. Accused .was talking rather 
loud. Vfeaver told accused that he would have to quiet down as the 
people who lived over the drug store wanted to sleep. ,Although ac
cused quieted down slightly, 1Yeaver spoke to him again and accused 
then said that he was going to take a cab and leave {R. 59-64). 

In his statement to the investigating officer, the-accused 
stated that he recalled no drw:llcenness or disorderly conduct in Laurel 
on June 6, 1942 (R. 104,· Ex. G). 

b. Specifications 3 and 4, Charge Ila On the night of July 
25, 1942,-William E. Shipley was driving a bus from Laurel to Fort 
Meade. After he had passed Long Hill he stopped the bus when a man in 
the road held up his. hand. There was a. Chevrolet coupe. Maryland 
license number 199-481, and Fort Meade number 1391, faci~ toward 
Laurel on the left side of the road with its le.f't wheels in the ditch. 
Shipley a.nl several soldiers got out of the bus. Aman and a woman 
were in the oar. The woman was sitti:r:ig in behind the driver's wheel, 
crying, and holding her torn dress up to her face. Her pink slip v,as 
partly exposed. The man, who was later identified as the accused, 
was not in a military uniform but was dressed in a dark brown suit and 
a flannel shirt. His face was "scratched up" and bleeding, his hair 
was •all messed", and he was sweating. The accused told Shipley to 
"get the Hell away from here" and said he would have Shipley arrested. 
When Shipley asked the wo:ma.n what vras wrong, she said nothing and 
acted "like she was scared to death" (R. 76-82, 86). 

One of the soldiers who got out of the bus was Private Jchn 
G. Strigler of the military police. 11hen he asked the woman if she 
wanted to come a.long in the bus, it seemed 11as though she was" until 
the accused told her she had better stay there or she would get into 
trouble. The accused gave her the keys to the car, told her she 
could ·drive, that he would behave, and that they would go back. The 
accused told Strigler that he was an officer, showed Strigler an of
ficer's cap, and told Strigler to·get away or he would turn them in 
{R. ·84-86, 97). 

Shipley testified that accused had his hands on the fender 
and radiator- when he walked around the car, that "he looked like he 
had something to drink, but he was not drunk, wasn I t all the way drunk, 
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about half drunk" and that his breath smelled of whiskey. Private 

Strigler did not.smell the breath of the accused. No othe~ witness 

offered any testimoey bearing upon the question vlhether accused was 

drunk or disorderly. When the woman said "I think he will behave"• 


.the driver and the soldier returned to the bus and the bus continued 
toward Fort Meade. Upon redirect examination, Strigler testified that 
as the bus was approaching the oar, the man was putting the woman in 
the car on the le~ hand side (R. 78-79, 86, 99-100). 

The prosecution introduced in evidence a copy of Circular 28, 

\Var Department, January 30, 1942, requiring that officers wear their 

uniforms at all times when out of the house· except when engaged in · 

exercise (R. 751 Ex. F). 


With respect to Specification 4, Charge II, the accused in 

his statement to the investigating officer, stated that he put on 

civilian clothes before leaving his quarters at Fort Meade for his 

home i-n Laurel because as a result of an altercation with his wife 

he felt that further trouble was almost certain and did not want to 

be in uniform if any disturbance arose while en route in his oar to 

his home in Laur.el (R. 106; Ex. G). 


Yiith respect to Specification 3, Charge IJ, the aecused made 
a long statement to the investigating officer. After the club dance 
on July 25th, accused invited another officer to come to his quarters 
and have a drink with accused and his wife. After changing his clothes 
in the bathroom, he found this officer just ready to kiss his wife. 
Accused then lay down on his bed and pretended to be drunker·than he 
was, and his wife and the .officer left. Aooused later saw his wife 
and the officer coming from the building in which the officer was 
quartered. A fight resulted, in which accused was knocked down. 
After starting for Laurel with his wife, she abused him and hit him 
on the face. The accused stopped the oar, his wife pretended that she 
was going to faint, and he grabbed her by the front of the dress and 
tore it. He told his wife. they had gone far enough and he was going 
to put a bullet in his head, He left the car, went back some distance, , 
and fired a shot into the ground. \'ihen they entered the car, which was 
parked on the wrong side of the ·road, his wife. was about to drive. .A. 
bus came ·along. Same people got Qut of the bus and one broke a window 
in the oar 1n attempting to strike accused. After his wife got them 
to leave him alone, saying that'he was only a little drunk and had 
quieted down, accused and his wife proceeded to their home (R. 106J 
Ex. G). . · . . 

4. :Motion of defense to dismiss Charge I and Specifications l 

and 2, Charge II, was properly denied (R. 110). 
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5. The testimo~ of defense ~~tnesses is substantially as follows: 

Colonel Ralph Hutckins, Q.l.artermaster Corps, 1343rd Service 
Unit, had know:q accused tar a.bout eighteen months, and accused had '\'rorked 
under him. The a.ocused accomplished all the work desired of him courte
ously, directly, and without regar~ to office hours (R.lll-112). 

Charles w. Haas, l!IB.nager of the telephone equipment, Fort Meade, 
left Fort Meade on July 25th at about l0a45 p.m. for Laurel. After see
ing a. ta.xi stop, he stopped and saw a. car facing Laurel on the left side 
of the road with the left front meel in a. small ditch. The taxi driver 
s.topped a. bus coming from Laurel. Haa.s walked to the left side of the 
car, a. coupe, a.nd·found a. lady in the driver's seat, and a. gentleman in 
civilian clothes. The lady looked a. bit disheveled, as though her hair 
had been blown by the wind. He saw nothing wrong with her dress. He 
asked the woman if he could take her into Laurel, but she replied, "No, 
I will be all right if he will behave himself". The man in the car.· 
stated to a. soldier from the bus that he was an officer and asked the 
soldier's name. He could not say 'Whether the ma.n and woman were drunk 
or sober. They both acted in a very normal manner, although the man had 
very little to say (R. 113-120). 

Major George Robertie, Quartermaster Corps, 1322nd Service 
Unit, testii'ied that he had kno'Wll accused a.bout six months, that accused 
handled his job to the satisfaction of everyone concerned without regard 
to hours (R. 120-124). , 

Captain Cloye E. Boner, ~arterma.ster Corps, 1322ad Service 
Unit, testified that accused had v.orked directly under him for six 
months, that he was efficient, energetic, and attentive to his duties. 
Accused c8lne to ~rk once an hour late with a. "hangover" (R. 124-128). 

6. The accused was warned of his rights as a. witness, but the 
record contains no response from accused (R. 110-111). The ·accused 
neither testified, made an unsworn statement, nor stated that he. 
elected to remain silent. 

7. Specification l, Charge II, alleges that accused was drunk and 
disorderly in uniform on a. public street in Laurel, Maryland, on June 6, 
1942. 

The evidence shows that accused, in uniform, staggered down a 
street in Laurel supported by a. soldier. He had a strong odor of 
liquor around him and his speech was incoherent. He crossed the street 
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to the hotel, went to the liquor store and to a tavern, invited a 
soldi·er to go for a drink with him~ but was unable to buy one. lie 
staggered into the street into the path of a truck, but was pulled 
out of danger by a soldier. A Laurel policeman observed accused for 
about ten minutes, weaving and staggering. Accused was talking 
rather loud and the policeman told him he would have to quiet dovrn so 
that people could sleep. Althougi accused quieted down slightly, the 
policeman spoke to accused a second time, after ;•,hich accused stated 
he would take a cab and leave. The accused was clearly !3-runk and was 
:slightly disorderly. , The record sustains the finding of guilty of 
Specificatio~ 1, Charge II. 

-8. Specification 3, Charge II, alleges that accused was drunk 
and dlsorderly on a public road near !Aurel on July 25, 1942, and 
Specification 4, that he appeared there without authority in civilian 
clothes. 

The accused and a woman were ·sitting in a coupe, halted on 
the left side of the road with the left v,heels in a ditoh. When a 
ta.xi, a. public WS 1 . and a private 08.r Stopped there, the woman V!8.S 

sitting behind the wheel crying and holding her torn dress up to her 
face. The man, who was later identified as the accused, was dressed 
in a dark brown suit and a flannel shirt. His face was scratched and 
bleedin_e and his hairwas 11messed up 11 , The accused told the bus driver 
to "get the Hell away from here" or accused vrould have him arrested. 
The.woman at first acted soared, but later declined an invitation to 
ride in the ·bus and said that she thought the accused would behav~. 

The bus driver, the only witness who testified.as to the 

sobriety of ac·cused, stated that the accused had his hands on the 

fender and radiator when he was walking a.round the car, and that 

11he looked like he had something to drink, but he wall not drunk, 

wasn 1t all the way drunk, about half drunk11 • 


In his statement to the investigating officer the accused 
admitted with respect to Specific,ation 4, that he was dressed in 
civilian clothes because, as the result of an altercation with his 
wife, he had changed· into civilian clothes in order that he might not 
be in uniform if any disturbance arose while en route in his oar to 
their home in le.urel. 1'fith respect to Specification 3, the accused 
therein stated thatnis wife appeared to be having an affair with 
another officer that evening, out of which a fight ensued at the post, 
in vmioh that officer knocked the accused dorm. On the way to !Aurel 
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his wife a.bused accused and hit him in the face. He stopped the car, 
his wife pretended to fa.int, and he grabbed her by the front of her 
dress and tore it. Accused stated that he was going to put a bullet 
in his head, left the ca.r, went back some distance, e.nd fired a shot 
into the ground. He returned to the car, some people from a bus which 
crune a.:J_ong and stopped, broke the wind cm- in attempting to strike him. 
After his wife got them to leave him alone, accused and his wife pro
ceeded home. 

For the defense, three witnesses testified to the efficiency 
and zeal of accused in the performance of his duties. One witness 
stated that he saw nothing wrong with the dress of the woman v.rith ac
cused; that the woman told him that she ~~uld be all right if accused 
would behave himself, and needed no ass-ista.nce; that he could not say 
v.rhether the accused and the woman were drunk or sober; and that both 
acted in a very normal manner, although the man had very little to say. 

In the opinion of the Board of Revievr the evidence does not 
establish that the accused was drunk, but does upon his ovm admission 
as to firing a revolver while on the public road, and upon his state
ment that he grabbed the front of and tore the dress of his wife, and 
the proof as to the condition of the dress, establish that the accused 
was disorderly. The evidence also establishes that the accused, with
out authority, appeared in civilian clothes in a public place. 

9. The Board of Review has given careful consideration to a 
letter in behalf of accused from Senator ,Alexander Vfiley, and to a 
letter of Senator c. Wayland Brooks, addressed to The Judge Advocate 
General. 

10. The accused is 43 years of age. The records of the Office of 
The Adjutant General show his service as follows: 

Enlisted service from April 17, 1917 to May 23, 1919; appointed 
second lieutenant, Quartermaster Corps-Reserve, July 21, 1933; active 
duty c.c.c., June 15, 1935 to January 15, 1936; reappointed July 21, 
1938; extended active duty, February 23, 1942. 

11. The court was legally constituted, Uo errors injuriously 
affecting the substantial rights of the accused vrere coLJID.itted during 
the trial. In the opinion of the Boa.rd of Review, the record of trial 
is legall~ sufficient to support only so much of the findine; of guilty 
of Specification 3, Charge II, as involves a finding that accused was 
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guilty of being disorderly at the time, place, end under the circum
stances alleged; legally sufficient to support the findings ot guilty 
of Specifications 1 end 4, Charge II, and of Charge II; and legally 
suffi~ient to support the sentence and to warrant confirmation of the 
sentence. Dismissal is authorized upon oonviotion of violation of 
the 96th .Article or War. 

Judge Advocate. 

Judge Advocate. 

Judge Advocate. 
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SPJGll 

CLi 226240 1st Ind. 


War Dep e..rt,ient, J .A.G. o., WO~- 2. g 1542 - To the Secretary of war. 

1. lierewith tra.nsmitted for the action of the President are the 
record of trial Wld the opinion of the Board of Review in the case of 
Second Ll.eutenant Irving T. Sparling (0-311086), Quartermaster Corps. 

2. I concur in the opinion of the Board of Review that the record 
is legally sufficient to support or..ly so much of the finding of guilty 
of Specification 3, Charge II, as involves a finding that the accused 
uas builty of being disorderly at the time, place, and under the circum
stances alleged; legally sufficient to support the findings of guilty 
of Specifications 1 and 4, Charge II, and of Charge II; legally sufficient 
to support the sentence and to warrant confirmation of the sentence. 

The accused was drunk and sli[;htly disorderly in uniform on a 
publio street in Laurel, Laryland, and was moderately disorder]y while 
in civilian clothes upon a public road near Laurel. I recommend that 
only so much of the findin_e of guilty of Specification 3, Charge II, be 
approved as involves a finding that accused was guilty of being dis
orderly at the time, place, and under the circumstances alleged, and 
that the sentence be confirmed, but in view of all the circumstances 
o.nd of his apparent efficiency and zeal in the performance of his 
duties, that the execution of the sentence to dismissal be.suspended 
during the pleasure of the President. 

3. Inclosed herevrith a.re the draft of a letter for your signature, 
transmitting the record to the President for his action, and a form of 
Executive action carrying into effect that recoilll!lendation. 

~~.~-· 
Myron C. Cramer, 

Major General, 
The Judge Advocate General. 

3 Inols. 
Incl.1-Record of trial. 
Inol.2-Dft.ltr.for sig. 

Sec.of Viar. 
Incl e3-:Fgrm of Executive action.I 

(Only' so much of finding o! guilty' of Specification 3, Charge II, 
approved as involves finding that accused wa.s guilty of being 
disorderly- at time, place, and under cirC'UJIIStances alleged~ 
Sentence confirmed bit execution suspended. o.c.M.o. 'Z7, ·s Mar 1943) 
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WAR DEPARTMENT 
Services ot SUpply 

In the ot'tice ot The Ju:lge Advocate General 
Waahington, D. c. 

SPJGK 
CM 226247 

OCt ! 6 )'Ht-

UNITED STATES ) .3RD AIR F<ECE 

Second Lieu:nant CHARLES 
R. I.F.AVITT (0-1101545), 
838th Engineer Battalion 

l) 

Trial b7 a. c. M., convened at 
MacDill Field, Florida, September 
.30, 1942. D1smiaeal.. · 

(Aviation). ) 

OPINION of the BOARD OF REVIEW 

HOOVER, BAUGH and HARDY, Judge Advocates. 


l. The Board <# Review haa examined the record ot trial in the 
caae of the officer named above and submit.a this, its opinion, to 
'lbe Judge Advocate General. 

2. Accused was tried upon the following Charge and Specifi 
cations 

CHARGEa Violation of the 95th Article of War. 

Specifications In that Charles R. Leavitt, Second 
Lieutenant, 838th Engineer Battalion, did, at 
'l'ampa, Florida, on or about September 8, 1942, 
engage in lnd. am lascivious behavior with an
other male person, to-wit, a sailor, Charles A. 
Morris, Jr., u. s. Maritime Service, in a roan 
in the Hillsborough Hotel. 

He pleaded guilty to and was .f'ound guilty at the Charge and Specifi 
cation. No evidence ot previous caivictions was introduced. He was 
sentenced to be dismissed the service. The revining authorit;y ap
proved the sentence and forwarded the record of trlal tor action under 
Article at War 48. 

3. '!he meaning of the pleas at guilty was explained to accused 
and he reatfirmed hi.a pleas• No evidence ,raa introduced. Accused re
mained silent. The Specification alleges acta.violative of Article of 
War 95. 
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4. Viar Department records show that accused is 28 years or age. 
He graduated :fran the University or Maine in 1939 with the degree or 
Bachelor of Science. He served as an enlisted man tran March l4, 1941, 
to July 8, 1942, on which latter date, upon canpletion ot a course or 
instruction at an officers' candidate school, he was commissioned a 
second lieutenant, A:rmy of the United States. 

5. The court was legally constituted. No errors injuriously af
fecting the substantial rights or accused 1rere canmitted during the 
trial. In the opinion or the Board or Review the record of trial is 
legally sufficient to support the findings and sentence and to war

' rant confirmation thereof. Dismissal is mandatory upon conviction or 
violation or Article of war 95. 

-2
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lst Ind. 

War Department, J.A.o.o., OCT 2 2 1942 - To the Secretary of War. 

l. Herem.th transmitted £or the action o£ the President are the 
record o£ trial and the opinion o£ the Board o£ Review in the case o£ 
Second Lieutenant Charles R. Leavitt (0-1101545)., 838th Engineer Bat
talion (Aviation). 

2. I concur in the opinion of the Board of Review that the record 
ot trial is legally sufficient to support the findings and sentence and 
to warrant confirmation of the sentence. Accused pleaded guilty to and 
1f&8 found guilty or engaging in le'Wd and lascivious conduct with a male 
person named. No evidence waa introduced at the trial., but the report 
ot investigation accompanying the charges shows that accused entered a 
hotel room with a man with whom he had been drinking and there embraced 
and kissed the man and fondled his penis. I recomnend that the sentence 
be confirmed and carried into execution. 

3. Inclosed are a draft of a letter :for your signature transmit
ting the record to the President for his action., and a form of Executive 
action designed to carry into effect the rec0Illll8ndation hereinabove made, 
should such action meet with approval. 

-.~ 
' .._ _,....._ ..:.J...--.-;.. 

Myron c. Cramer., 
Major General., 

The Judge Advocate General • 
.3 	 Incls. 

Inel.1-Record ot trial. 
Inel.2-Draft o£ let. for 

sig. Sec. ot War. 

Inol.3-Form o! action. 


(Sentence confirmed. G.C.Y.O. 111, 26 Nov 1942) 

:-3
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WAR DEPARTMENT 
Services of Supply 

In the Office of The Jooge Advocate General 
Washington, D. c. (55) 

SPJGK 
CM 226261 NOV 3 1942 

SEVENTH SERVICE COMMAND 
UNITED STATES ) SERVICES OF SUPPLY. 

) 
v. ) Trial by G. c. M., convened at. 

) Fort Crook, Nebraska, September 
Private HERBERT C. 'WILCOX ) 181 1942. Dishonorable dis
(36041068), Ordnance Motor) charge (suspended) and confine
Transportation School De- ) ment for one and one-half (1})
tachment (W), Fort Crook, ) years. Disciplinary Barracks. 
Nebraska. ) 

OPINION of the BOARD OF REVIEW 

HOOVER, COPP and HARDY, Judge Advocates. 


l. The record of trial in the case of the soldier named above 

has been examined in the Office of The Judge Advocate General and 


· there found legally insufficient to support the findings and sentence 
in part. The Board of Review has now examined the record and submits 
this, its opinion, to The Judge Advocate General. 

2. Accused was tried upon the following Charge and Specifi 

cation: 


CHARGE: Violation of the 58th Article of War. 

Specification: In that Private Herbert c. Wilcox, 
Ordnance Motor Transportation School Detachment 
(W), Fort.Crook, Nebraska, did, at Fort Crook, 
N~raska, on or about August 21, 1942, desert 
the service of the United states and did re
main absent in desertion until he was apprehend
ed at Qnaha, Nebraska, on or about September 3, .. 
1942. 

He pleaded guilty to the Specification, except the words ndesert" and 
"in desertion", substituting therefor, respectively, the words "absent 
himself without leave from" and "without leave", ot the excepted words, 
not guilty, of the substituted.words, guilty, and not guilty to the 
Charge but guilty of violation of Article of War 61. He was found guilty 
~r the Charge and Specification. Evidence of four previous convictions 
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for absences without leave., one by general court-martial, one by 
special. court-martial. and two by summary courts-martial, was intro
duced. He was sentenced to dishonorable discharge., forfeiture of 
al.l p~ and al.lowances due or to become due and confinement at hard 
labor for five years. The reviewing authority approved the sentence., 
remitted three and one-hal.f years of the confinement imposed, direct
ed execution of the sentence as thus modified but suspended execution 
of the dishonorable discharge and designated the United States Dis
ciplinary Barracks., Fort Leavenworth., Kansas., as the place of con
finement. The proceedings were published in General. Court-Martial. 
Orders No. 486, Headquarters Seventh Service Command., September 29, 
1942. 

3. The evidence shows that accused absented himselt' 'Without 
leave !ran his organization at Fort Crook, Nebraska., about August 
21., 1942 (Ex. I), and remained absent until apprehended by military 
police in Onaha., Nebraska,. about September 3, 1942. When apprehend
ed he was wearing a complete khald. uniform and had in his possession 
a "billt'old., fingernail file, dog tags, and an Onaha. street car token" 
(R. 5). Accused did not testify or make an unsworn statement. 

4. The proof thus establishes absence 1dthout leave by accused 
for thirteen d~s, terminated by apprehension in the immediate vicin
ity or his post. No circumstances indicative of an intention to de
sert, such as dissatisfaction by the soldier with his station or lfith 
the service, are show.n. Accused was 1n full uniform., "With his identi 
fication tags in his possession., when taken into custody. The Board 
or Review finds nothing in the absence of thirteen d~s to justify a . 
reasonable inference of an intention by accused not to return to the 
service. · · 

The following remarks by the Board of Review in the Fairchild 
case (CM 213817) m~ be repeated as applicable to the probative ef
fect of the relatively short absence by accused 1n the present cases 

"The Manual. !or Courts-Mar.tial states that 

, tI.f the condition of absence "With
, out leave is much prolonged, and there 

is no. satisfactory explanation of·it., 
the court 1'111 be justified in inferring 
.f'ran that al.one an intent to remain per
manently absent. * * *•' (Par 130.!, M,C,M,) 

-2
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Determination of ·the question as to whether an 
absence is 'much proloneed' or satisfactorily ex
plained., within the meaning of the quoted clause, 
must depend upon the circumstances of the absence. 
An arbitrary y~stick of time may not be applied. 
'lhe absence mu.st be so prolonged that., considered 
in the light of proved causes and motives or in 
the light of a lack of rational explanation., it 
leads in sound reason to a ·conclusion that the 
soldier did not intend to return. The absence in 
the instant case., so considered., is.not of such 
duration as to justit'y an inference of intent not 
to return." 

See also cases cited in the opinion in the Fairchild case (CM 213817)., 
in 'Which it has been held that absences for s.hort periods do not alone 
establish desertion. In time of war., dependent on the circumstances 
immediately connected ld.th the absence., absence without leave for a 
relatively short period may have strong probative force in proof of 
an int.ention to desert. Mere absence in time of war, unattended, by 
other incriminating circumstances, cannot in reason be given greater 
probative force than is given to such absence in time of peace. 

The failure ·of a soldier who is absent 1'dthout Je ave to surrender 
while near a military post may,· under some circumstances,, indicate an 
intention not to return (par. 130!, M.C.M.), but mere failure to sur
render during the course of a short period of absence, standing alone., 
is only an element of the continuing absence and furnishes no sub- · 
stantial basis for an inference of intention to desert (CY 213817, 
Fairchild). -. 

The record of trial is legally sufficient to support only so 
much of the findings of guilty as involves absence without leave be
tween the dates alleged., in violation of Article of War 61., and legal
ly sufficient to support only so much of the sentence as involves the 
punishment authorized by paragraph 104.£ of the Manual for Courts
Martial for that offense. 

5. For the reasons stated the Board of Review is of the opinion 
that the record of trial is legally sufficient to support only so much 
of the findings ot guilty of the Charge and Specification as involves 
findings of guilty of absence without leave from August 21, 1942, to 
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September 3, 1942, in violation of Article of War 61; and legally 
sufficient to support only so much of the sentence as involves con
finement at hard labor for 39 deys and forfeiture of two-thirds pay 
($33.33) per month for a like peri·od • 

. -4
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1st Ind. 

W'ar Department., J.A.G.o• ., NOV .- 9 1942 - To the secretary of War. 

l. Herewith transmitted for your action under Article of War 50!., 
as,amended by the act of August 20., 1937 (50 Stat. 724; 10 u.s.c. 1522)., 
is the record of triaJ. in the case of Private Herbert c. Wilcox 
(36041068)., Ordnance Motor Transportation School Detachm:mt (W)., Fort 
Crook, Nebraska. 

2~ I concur in the opinion of tm Board of Review and for the 
reasons stated therein recommend that so much of the findings of guilty 
of the Charge and Specification be vacated as involves findings of 
guilty of an offense by accused other than absence without leave., at 
the place and time aJ.leged., terminated by apprehension., at the place 
and time aJ.leged., in violation of Article of War 61., that so much of 
the sentence be vacated as is in excess of confinement at bard labor 
for 39 days and forfeiture of two-thirds pay ($33.33) per month for a 
like period., and that all rights., privileges and property of which ac
cused has been deprived by virtue of that portion of the findings and 
sentence·so vacated be restored. 

3. Inclosed is a form of action designed to carry into effect 

the recommendation hereinabove made, should such action meet with 

your approvaJ.. 


~- ~o.o--•

~on c. Cramer, 
:t.:ajor Gene raJ.., 

The Judge Advocate GeneraJ. • 

..2 Incls. 
·· Incl.l-Record of trial. 

Incl.2-Form of action.· 

(So much of the findings of guilty of the Charge and Specification 
vacated as involves findings of guilty of an offense· by accused 
other than absence without leave, at the place and time alleged.,· 
in violation of Article of War 61.,· and so much of the sentence 
vacated as is in excess of confinement at hard labor for 39 days· 
and forfeiture of $33.33 per month for a like period, by order of 
the Secretary- of War. G.C.M.o. lOJ., 25 Nov 1942) · 





WAR DEPARTMENT 
Services of Supply . 

In the Office of The Judge Advocate General (61) 
Wa.s}lington, D. c. 

SPJGH 
CM 226282 · NOV 6 1942 

,./, 1(_ 

DNITED STATES ) 8th MOTORIZED DIVISION 
) 
) 
) 

Trial by G.C.M., convened at 
Fort Jackson, South Carolina., 

Second Lieutenant ROBERT G. 
LORING (0-24087), 13th 

) 
) 

August 28, 1942. Dismissal. 

Infantry. ) 

OPINION of the BOARD OF REVIE\'I 

HILL, CRESSON and LIFSCOMB, Judge Advocates 


1. The record of trial 1n the ca.se of the officer named above 
has been examined by the Board of Review and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. The accused wa.s tried upon the followin;g Charges and Specifi 
cations 1 

CHARGE Ia Violation of the 61st ,Article of war. 

Specification la In that Robert G. Lorine;, Second Lieu
tenant, 13th Infantry, did, withou't proper leave, 
absent himself from his station at Fort Jackson, 
South Carolina, from about 8100 a.m., June 29, 1942, 
until about 12100 noon June 30, 1942. 

Specification 2: In that Robert G. Loring, Second Lieu• 
tenant, 13th Infantry, did, without proper .leave,· 
absent himself froo his station at Fort Jackson, 
South Carolina, from about 8:00 a.m., July 16, 1942, 
until about 3130 p.m., July 16, 1942. 

Specification 31 In that Robert G. Loring, Second Lieu
tenant, 13th Infantry, did, without proper leave, 
absent himself from his station at Fort Jackson, 
South Carolina, from about 6100 a.m., .August 17, 
1942, until about 7145 a.m., August 18, 1942. 
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CHARGE Ila Violation of the 60th Article of war. 

Specification: In that Robert G. Loring, Second Lieu

tenant, 13th Infantry, having been duly placed in 


· arrest at Fort Jackson, South C&rolina, on or about 
7100 a.m., July 16, 1942, did, at Fort Jackson, 
South Carolina., on or about 7:30 a.m., July 16, 
1942, break said arrest before he was set at 
liberty by proper authority. 

CHARG~ III1 Violation of the 95th Article of War. 

Specification 11 (Nolle prosequi). 

Specification 21 (Finding of not guilty). 

CHARGE IV1 Violation of the 96th Article of War. (Uot guilty). 

Spec1f1oat1ona (Finding of not guilty). 

The aocu$ed pleaded not guilty to all Charges and Specifications except 
Specification 1, Char~e III, to which t.ne prosecution entered a nolle 
prosequi. He was found guilty of Charge I and the three Specifications 
thereunder, and Charge II and the Specification thereunder. He was found 
net guilty of Specification 2, Charge III, and of Charge IV and the Speci
fication thereunder. No finding was made with respect to Charge III. He 
was sentenced to be dismissed the service. The reviewing authority ap-. 
proved the sentence a..~d forwarded the record of trial for action under the 
48th .Article of War. 

3. Specification 1, Charge Ia 

a. The evidence for the prosecution shows that the accused on 
the morning of June 29, 1942, requested permission of his company com
mander, First Lieutenant Louis s. Sohn, Jr., to go to the tmvn of 
Spartan'm!.r,g. Lieutenant Sohn replied, "it is perfectly all right ~~th 
me for you to go, however it will be necessary for you to get the proper 
permission from the proper authority before you can go". Since Lieu
tenant Sohn received no notification by noon of that day concerning the 
granting of a leave to the accused, he searched the entire regimental 
area for the accused, but did not find him. On the following morning, 
June 30, he repeated his efforts but still did not find the accused. 
At noon, however, of June 30,· the accused returned to his compe..ny area 
and Lieutenant Sohn reported his return to his commanding officer. 
Lieutenant Sohn thereafter acco~pa:cied the accused to regimental head
quarters. The executive officer talked to the accused and told him 

- 2 
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that the report of his having been absent without· leave would be en
tered in his 201 file (R. 14-15, 19-21). 

b. The accused testified that on June 29, 1942, when he 
asked Lieutenant Sohn for permiasion to be absent, Lieutenant Sohn 
told him that it would be perfectly all right with him for the accused 
to be absent. The accused testified further that he could recall no 
mention having been made by Lieutenant Sohn concerning the necessity · 
of the accused securing permission from higher authority. When the 
accused returned to his company on June 30, he reported to Lieutenant 
Colooo l Holland, who asked him if he did not realize tha.t he (the ac
cused) had been absent without leave. Colonel Holland talked to the 
accused in the presence of Lieutenant Sohn, his battalion comn1ander, 
and his regimental adjutant, and told the accused that a report of 
the accused having been absent without leave would be entered in his 
201 file. The accused testified that he considered that Colonel 
Holland had punished him by a verbal reprimand (R. 45-47). 

4. Specification 2, Charge Ia 

a. The evidence for the prosecution shows that the accused 
after being'plaoed in arrest by Lieutenant Sohn on July 16, 1942, 
secured a quarter-ton automobile and at about 7130 a.n. went into the 
city. Private Collins drove the car for the accused. At about S 
o'clock in the afternoon the accused returned to the company area and 
was seen by Lieutenant Sohn at about 7 o'clock in the evening (R. 13, 
32-38, 39-40). 

b. The accused testified briefly that he did not sign out 
in the book provided for that purpose at regimental headquarters, but 
that so far as he knew his company commander had authority to excuse 
ilim from cirill (R. 50-51). 

5. Specification 3, Charge_I& 

a. The evidence for the prosecution showa that the accused 
had permission to be absent from his organization on Sunday, August 
16, 1942. Accused did not, however, have permission t~ be absent on 
Aut,ust 17. On the morning of August 17 the accused was not present 
vii th his company and at that time Lieutenant Sohn searched the· organi
zation area for thEl accused but could not find him. On the following 
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morning at about 8130 the accused returned to the company area (R. 
15-16, 35-36; l!Jcs. 2 and 3). 

b. The accused gave no direct testimony relating to the 
Specii'ication. 

8. Specifications 1, 2, and 3, Char6e I, allege that the ac
cused 11did, viithout proper leave, absent himself from his station at 
1',ort Jackson, South Carolina." on the dates named in the respective 
Specifications. 

The evidence as to Specification 1 shmvs that durinc; the 
morniDt:; of June 29, 1942, the accused absented himself i'rom his 
cor.1pany area and remained absent therefrom until noon of the following 
day. The contention of the accused that he thought his company com
mander could grant hi1a leave for such a time is contradicted by the 
testimony of Lieutenant Sohn to the effect that he told the accused 
that the accused vrould have to procure permission from higher authority. 
Such permission was not procured by' the accused and his act in leaving 
his .duty was an.unauthorized absence without leave. 

The evidence as to Specification 2 shO'l'V'S clearly that the 
accused absented himself without leave from his company area and. from 
his duties from about 7130 a.m. to about 3 p.m. on July 16, 1942. 

Furthermore, t~1e evidence as to Specification 3 shows that 
the accused was absent without leave from his station at Fort Jackson 
for the entire day of August 17, 1942, and that he remained absent 
until he returned to his station at about 7:15 a~m. on August 18, 
1942. 

Each of the three acts of absence without leave a.re clearly 
violative of the 61st ,Article of War. 

7. Specification, Charge II: 

a. The evidence for the prosecution shows that at about 7 a.m. 
on the morning of July 16, 1942, the accused entered the orderly room of 
Company D, 37tn Infantry, in a "wobbly condition11 • He was dressed in an 
oversized uniform 'Which a~peared not to be his own, and was wearing only 
one Lieutenant's bar. The accused looked at Lieutenant Sohn and said 
"well u, and when Lieutenant Sohn me.de no reply the accused s a.id, •sure 
I •m drunk". Lieutenant Sohn told the accused that he was not in a con
diti on to do duty a.nd that he vrould have to t;o to his qu,u-ters. Lieu
tenant Sohn then told the accused to bo to his quarters and stated, 0 r 
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am going to place you under e.rrest of quarters until I can have it con
finned". The a.caused then left the orderly room. About ten minutes 
later Lieutenant Sohn found the accused sitting in the mess hall ·11a.p
pa.rently asleep•. He a.wakened the accused and led him to his tent. A 
few minutes later the accused returned to the head of the company street 
and there met Ueutenant Sohn. The accused started to say something to 
Lieutenant Sohn and Lieutenant Sohn interrupted and told him not to be 
a. •damn fool", and to go to his tent. The accused then waved his hand 
and said "good bye". Lieutenant. Sohn promptly reported the cond.uct of 
the accused to his. battalion commander and then searched the area for 
the accused. He did not, however, find, the aooused in his quarters or 
in the regimentai e.rea and did not see him again until about 7 o'clock 
in the evening (R. ll-13, 18-19). 

b. The accused testified that on the mornill£ of Ju1y:1s. 
1942, when he came into the company area. Lieutenant Sohn asked him if 
he were ready for duty and that her eplied that he was. Lieutenant · 
Sohn then told the aooused that he thought the aooused had better go 
to his tent a.nd get some sleep. The accused replied that he did not 
want to return to his tent. Lieutenant Sohn then said, "if you· don't 
go I will put you in arrest" and the accused said "all right". threw 
up his hands, am. left. The accused testified that on several occa
sions in the past Lieutenant Sohn had told him in a joking manner 
that some minor in.fractions of the rules would cost him "a couple more 
weeks". The aooused explained, however, that Lieutenant Sohn had never 
placed restrictions upon him (R. 47-51). 

8. The Spec1£1cation, Charge II, alleges that the accused on 
July 16, 1942. having been duly placed in arrest at Fort Jackson, did 
break said arrest before he was set at liberty by proper authority. 

· The evidence under this Specification shows that on the morn
ing of July 16, 1942. the accused appeared in the orderly room of his 
~ompa.ny in an apparent.drunken condition, It appears, however, that 
there is nothing 1n the nature of a quarrel, affray, or disorder in 
this situation to bring this.· case within the purview of the 68th 
gticle of War, so as to authorize Lieutenant Sohn to place accused 
in arrest. The company commander informed the accused th.at he was 
placing him in arrest until he could have the arrest confirmed. 
Shortly thereafter the accused absented himself from his company area. 
there is no evidence showing that the arrest was con.firmed. 

The Manual for Courts-Martial states.that an officer ms.y be 
placed in arrest 
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011 By commandin;; officel"s only, in person, throug;h other 
officers, or by oral or written orders or communications. 
The authority to place such persons in arrest or confine
ment t,i.11 not be delegated. Subject to such limita'\Jions 
a.s may be imposed by superior competent au·bhori ty the term 
•commanding officer• includes the cominandih& officer of a 
garrison, fort, camp, or other place where troops are on · 
duty and the commanding officer of a regiment, detached 
battalion, detached company, or other detacrunent, and 
their superiors" (M.C.I4., 1928, par. 20). 

In new· of the above limitations upon Lieutenant Sohn' s a.utaority to 
place the a.ccused in ar.::·est, it is 'apparent that the a.ooused vra.s not 
legally in arrest on July 16, 1942, and that, therefore, he could not 

.be guilty of. bree.ldng arrest on that date. It necessal'ily follows 
th.at the evidence is insufficient to support the allegations of the 
Specification, CllB.rge 11. 

9. Altnough the court faileu. to make a find.in~ as to Ci1S.r&c III, 
the finding of not g,uilty of t!1e rem~.ining Specification under that 
Charge ma.de ti.at failure an immaterial error. 

10. 1'he accused•is 27 years of age. The Army He&ister shows his 

service as follows: 


"Pvt. and pvt. 1 cl. Cos. B and :3:, 5 Inf. 18 June 35 
to 25 June 37; cadet:M • .A.. l July 37; 2nd Lt. of Inf. 
11 June 41 • 11 

11. The ccurt was legally constituted. Ho errors injuriously af
fecting the substantial rights of the accused ,;ere co1Jli1i tted during the 
trial. Tile Board of R~view is of tl1e opinion that the record of trial 
is legally insufficient to support the findings of guilty of Charg~ II 
and its Specification; legally sufficient to support the findings of 
guilty of Specific~tions 1, 2, and 3, Charge I, and of Charge I, a:nd 
legally 91fficient to support the sentence. Dismissal is authorized 
upon conviction of a violation of the 61st .Article of '/lar. 

:::;::; -
----~-·-!~-~-' Judge Advocate. 

~ , Judge Advocate. 

~~ Judge Advocate, 
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SPJGH 

CM 226282 1st Ind. 


War Department, J .A.G. 0., NOV 1 4 1942 - To the Secretary of Viar. 


1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Second Lieutenant Robert G, Loring (0-24087), Infantry. 

2. I concur in the. opinion of the Board of Review that the record 
of trial is legally insufficient to support the findings of guilty of 
Charge II and tae Specification thereunder, legally sufficient to sup
port the findings of guilty of Charge I and the three Specifications 
thereunder, and legally sufficient to support the sentence and to war
rant confirmation of the sentence. Each offense of which approval of 
the finding of guilty is recommended is, however, of a minor nature, 
The first and third offenses each involve an absence without leave for 
approximately a day, and the second offense involves a similar absence 
for less than a day. The dismissal of an officer is a serious punish
ment and not an appropriate punishment for those minor offenses. I 
recommend, therefore, that the sentence of dismissal be confirmed but 
cor;unuted to a reprimand_ and the forfeiture of' ~25 per month for six 
months. 

3. Inclosed herewith are the draft of a letter for your signature, 
transmitting the record to the President for his action, and a form of 
Executive action confirming the sentence but conmuting the sentence to 
a reprimand and the forefeiture of $25 per month for six months, and 
directing that the sentence as modified be carried into execution. 

C. ~o•· P 

~ 
Myron C. Cramer, 

Major General, 


The Judge Advocate General. 

3 Inc ls. 
Incl.l-Record of trial.: 
Incl.2-Dft.ltr.for sig. 

Sec.of War. 

Incl.3-Form of Executive 


a.cti on. 


(Findingsof guilty of Cba;g~ II and Specification thereunder disap

proved. Sentence confirmed but commuted to a re.,primand, and for

feiture of $25 per month for six months. G.C.M.O. 2, 7 Jan 1943) 
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1WAR DEPART1:ENT 

Services of Supply 


In The Office of The Judge Advocate General 

Washington, D. c. 

(69) 

SPJGK 
CM 226304 

NG-. ] ·: 194'2 

UNITED STATES 	 ) PUERTO RICAN DEPARTMENT 
) 

v. 	 ) Trial by G. c. M., convened at 
) Borinquen Field, Puerto Rico,

Corporal Technician 5th 	 ) August 28, 1942. Confinement 
Grade ELMER 'WF.sT, JR•.. ) for six (6) months and forfeiture 
(18038043), 746th Ordnance ) of thirty-five <;J.ollars.($35) pay
Company, Aviation (AB). per month for like period.

? Borinquen Field, Puerto Rico. 

OPINION of the BOARD OF REVIEW 

HOOVER, COPP and HARDY, Judge Advocates. 


1. The record of trial in the case of the soldier nanied above 
has been examined in the Office of The Judge Advocate General and 
there found legally 1nsu1'f1cient to support the findings and sentence. 
The Board of Review has examined the record am submits this., its opin-· 
ion., to The Judge Advocate General. 

2. Accused was tried upon the following ·Charge and Specifi 
cation: 

CHARGE: Violation of the 93rd Articl~ of War. 

Specification: In that Corporal Technician 5th 
Grade Elmer West, Jr., 746th Ordnance Co Avn 
(AB), did,- at Borinquen Field, P.R., on or . 
about August 2, 1942, with intent to do him 
bodily, harm, commit an assault upon Private 

_	Geocge F. Weiser, 746th Ordnance Company Avn 
(AB), by cutting him on the hand with a 
dangerous instrument to wit, a butcher knife. 

He pleaded not guilty to the Charge and Specification. He was found 

"Not guilty of the Charge and Specification, but 
Guilty of: 

Charge: Violation of the 96th Article of War. 

Specification: In that Technician 5th Grade 

Elmer \iest, Jr., 746th Ordnance Ccmpany 
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Avn (AB) did., at Borinquen Field, P.R•., 
on or about August 2, 1942., "Wl'ong!ully cut 
Private George F. Weiser on the hand 'With 
a butcher lad.fen. 

Evidence of one previous conviction by summary court-:martial. !or &b
sence 1Vithout leave was introduced. He was sentenced to reduction 
to the grade of private., confinement at hard labor for six _months 
and forfeiture ~ $35 of his pay per month for a like period. The 
reviewing authority approved the sentence, directed its execution 
and designated the guardhouse at Borinquen Field, Puerto Rico, as 
the place of confinement. The proceedings were publismd in General. 
Court-Martial Orders No. l.85, Headquarters Puerto Rican Department, . 
September 301 1942. 

3. The evidence shc,,rs that in the course of a physical encounter 
between accused and Private George F. Weiser, 746th Ordnance Canpany., 
Aviation (AB)., while accused was in the cooks' quarters of the company 
mess.hall at Barinquen Field, Puerto Rico., on the night of August 2., 
1942., Weiser was cut on the hand with a butcher knit!J. Weiser testi 
fied that he had had a bottle of beer that evening (R.- 10) and that 
there was a case of bottled beer in the cooks• quarters (R. 23). Ac
cused testified that he had the butcher knife in his hand for the 
purpose o! preparing a sandwich and that Weiser "threw his hands up 
and hit this knite" (R. 19). He also testified that he had been drink
ing, that he had had three cans of beer (R. 20)., and that there was a 
case of twenty-four cans of' Tramners beer in the quarters but that 
there was no bottled beer there (R. 21., Z7). 

A.tter accused had testified the court called one of its members, 

Major Richard L. Dilworth., Army Air Forces, as a witness. He testi 

fied that he was the "Post Exchange Officer"., that the exchange had 

sold bottled beer to the noncommissioned offi9ers• club but that it 

had not sold any "TrolllDBrsn beer in cans for approximately two months 

(R. 28., ·29). Witness did not know of any canned beer in the local 

market (R.' 29). 


4. Upon completion of his testimony Major Dilworth was asked by 
the president of' the court whether., "as a result o"f being a witness"., / 

· he had formed "any opinion" in the case and whether he believed, as a 
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result of his "knowledge as Post Exchange Officer or for~ other 
reason", that he should not continue a.s a member of the court. Major 
Dilworth answered both inquiries in the negative.- The defense was then 
afforded an opportunity to challenge llajor Di.lworth but it declined to 
do so (R. 29). In so far as the record of trial shows the officer was 
not excused but continued as a member of the court and participated 1n 
the findings and sentence. 

5. The only question requiring consideration here is whether the 
proceedings were rendered null and void by reason of the fa.ct that a 
member of the court was called as a witness, gave testimony and was 'not 
thereafter excused, but was permitted to participate in the findings 
and sentence of the court. 

6. Article of War 8, authorizing the appointment of generai courts
msrtial, provides, ~ alia, that: 

"no officer shall be eligible to sit as a memb.er 
of such court when he is the accuser or a witness 
for the prosecution" (underscoring supplied). 

Paragraph 59 of the Manual for Courts-Martial, provides, \. 

"I! at an:, stage of the proceedings any member 
of the court be called as a ?Iitness for the prose
cution, he shall, before qualifying as a witness, 
be excused from further duty as a member in the case. 
"ifuether a member called as a witness for the court is 
to be considered as a witness for the prosecution de
pends on the character of his testimony. In case of 
doubt he should be excused as a. member". 

Major Dilworth, a member of the court., testified in impeachment of ac
cused. The issue as to 'Whether the beer in 1the cooks' quarters was 
"Tr~rs" beer in cans or bottled beer was, of course, molly collat
eral to the issue of guilt but the court deemed the matter to be of 
sufficient importance to warrant the tald.ng of the testimony. The only 
effect this testimoey could have had was to diminish the credibility- of 
accused, to the advantage of the prosecution• .From the character of the 
testimony it must be concluded that Major Dilworth was, in legal effect, 
a witness for the- prosecution. This being the case he was statutorily 
ineligible to sit as a member of the court. His ineligibility could not 
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be waived, and his participation in the proceedings rendered the find
ings and sentence null and void (sec. 365 (8), Dig. Op. J.A.G. 1912
1940). 

7. For the reasons stated the Board of Review is of the opinion 
that the record .of trial is legally insufficient to support the find
ings and sentence. 

~._.-,, ., 
~~~~......;;..w~~...,..~~·~;:.....-+~·' Judge Advocate. 
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1st Ind. 

War Department, J.A.G.o., NOV 13 1~2 - To the Secretary of War. 

1. Herem.th transmitted for your action under Article of War 5~, 
as amended by the act of August 20, 1937 (50 Stat. 724; 10 u.s.c. 1522), 
is the reC'ord of trial in the case of Corporal Technician 5th Grade 
Elmer West, Jr. (18038043), 746th Ordnance Campany, Aviation (AB). 

2. I concur in the opinion of the Board of Review and for the 

reasons stated therein recommend that the findings and sentence be 

vacated, and that all rights, privileges and property of which accused 

has been deprived by virtue of said sentence be restored. 


J. Inclosed is a draft of action designed to carry into effect 

the recommendation hereinabove made, should such action meet with your 

approval. 


~ c..~ 
Myron c. Cramer, 

~ajor General., 


The Judge Advocate General • 


.2 	Incls. 
Incl.1-Record of trial. 
Incl.2-Form of action. 

(Findings and sentence vacated. G.C.K.O. lCll, 26 NoT 1942) 
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WAR DEPARTMENT 
Services of Supply 

{75)In the Office of The Judge Advocate General 
Washington, D. c. 

SPJGH 
CM 226307 

),'~) )UNITED STATES 3RD INFANTRY· DIVISION 
) 

v. ,,l ) Trial by G.c.M., convened at 
0-l l." ;-· ) Fort Ord,.California, July 6, 

Privates LEROY.DOHRMAN (16011099), ) 1942. As to Dohrman and Walberg, 
Headquarters 3rd Battalion, 15th ) Dishonorable discharge and con• 
Infantry, RUBEN C. WALBERG ) finement for five (5) years and 
(37027281) and VIRGIL M. KA.UFMA.N ) nine (9) days • .M to Kaufman 1 

(16005220), both Company M, 15th ) Dishonorable discharge (suspended) 
Inf'~try. ) and confinement for six (6) months 

) and nine ( 9) days, Published Order 
) case. 

HOLDING by the BOA..'!'ffi OF REVIEW' 
HILL, CRESSON and LIPSCOLIB, Judge Advocates. 

1. The record of trial in the case of the soldiers named above 
has been examined by the Board of Review. 

2. Privates Dohrman and Walberg were in a common trial found 
guilty of sodomy, in violation of the 93rd .Article of War and of absence 
without leave from June 4 to June 6, 1942, in violation of the 61st Article 
of War. Each was sentenced to be dishonorably discharged, to forfeit all 
pay and allowances due or to bec~me due, and to be confined at hard labor 
for five years and nine days. 

Private Kaui'man. was found guilty of being drunk and disorderly 
under such circumstances as to bring discredit upon the military service, 
in violation of the 96th Article of War, and of absence without leave 
from June 4 to June 6, 1942, in violation of the 61st Article of War. 
He was sentenced to be dishonorably discharged, to forfeit all pay and 
allowances due or to become due, and to be confined at hard labor for
six months and nine days. 

In the case of Private Dohrman and in the case of Private 
Walberg the reviewing authority approved the sentence and forwarded the 
common record of trial for action under Article of Tiar 50}. In the case 
of Private Kauf'man the reviewing authority approved the sentence and 
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ordered it executed, but suspended the dishonorable discharge, and 
published the proceedings in General Court-Martial Order No. 144, 
Headquarters Third Infantry Division, October 7, 1942. 

3. Where absence without leave is longer than one day, effect is 
to be given to the general rule of law that parts of a day are not to 
be considered in computing the length of absence (Dig. Ops. JAG, 1912-40, 
sec. 419 (4)). Each accused was, therefo~e, absent without leave for 
two days. 

4. The maximum authorized confinement (par. 104 c, M.C.M., 1928), 
for sodomy is five years, for being drunk and disorderly under such 
circumstances as to bring discredit upon the military service is six 
months, and for absence without leave for two days is six days. 

6. For the reasons stated, the Board oi' Review holds the record 
of trial legally sufficient to support only so much of the sentence in 
the case of Private LeRoy Dohrman and in the case of Private Ruben c. 
Walberg as involves dishonorable discharge, forfeiture of all pay and 
allowances due or to become due, and confinement at ha.rd labor for five 
years and six days, and le~.ll!Lly sufficient to support only so much ot 
the sentence in the case or·~ivate Virgil M~ Kaufman as involves dis• 
honorable discharge, forfeiture of all pay and allowances due or to . 
become due, and confinement ~t ha.rd labor tor six months and six days. 

-:-::-r--··· :. 
'_.(..,\...,.-~ ..J · 'lo.-(_,_' ·)-Judge Advocate. 

·~b··~ Judge Advocate. 

• ~ Judge Advocate • ix:~~.. 
1st Ind. 

War Department, J • .A..G.o., i '... ., ~ l 1942 - To the Commanding General, 
Third Infantry Division, APO #3, Camp Picbtt, Virginia. 

l. In the case of PrivatesLeRoy Dohrman (16011099), Headquarters 
3rd Batta.lion, 15th Infantry, Ruben c. Walberg (37027281), and Virgil 
lle Kaufman (16005220), both Company M, 16th Infantry, I concur in the 
holding by- the Board of Review. · · 
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2. In the case of ?rivate Dohrman and Private Walberg, I recom
ment that only so much of the sentence be approved as involves dishon
orable discharge, forfeiture of all pay and allowances due or to become 
due, and confinement at hard labor for five years and six days. 

3. Your action failed to designate a place of confinement of 
Private Dohrman or Private Walberg. Confinement in a penitentiary is 
authorized by law in each case. In view, however, of the instructions 
contained in the letter dated February 26, 1941 (AG 253, 2-5-4l(E)), 
from The Adjutant General to all commanding genera.ls, "Subject: In
structions to reviewing authorities regarding the designation of 
institutions for military prisoners to be confined in a. Federal penal 
or correctional institution", a penitentiary should be designated as 
the place of confinement of Private Dohrman, as he is over 31 years of 
age, and a Federal correctional institution or reformatory should be 
designated as the place of confinement of Private Walberg, as he is 
under 31 yea.rs of age and with a sentence of less than ten years. There
upon you will have authority to order the execution of the sentence 
of Private Dohrman and the sentence of Private Walberg. 

4. In the case of Private Kaufman, in which you have directed the 
execution of the sentence but suspended the dishonorable discharge, I 
recommend that you remit the three days' excess confinement. 

6. When copies of the published order in this case are forwarded 
to this office they should be accompanied by the foregoing holding and 
this indorsement. For convenience of reference and to facilitate at 
taching copies of the published order to the record in this case, please 
place the file number of the record in brackets at the end of the pub
lished order, as follows, 

(CM 226307). 

Myron c. Cramer, 
Major General,(Jf'' . . ..I.,'- L 4 L ,... ;,1 The Judge Advocate General • 

. - 3 
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VJAR DEPARTMENT 
Services of Supply 

In the Office of The Judge Advocate General 
Washington, D. c. 

(79) 

SPJGK 
CM 226Jl0 

UNITED STATES 	 ) ?TH ARMORED DIVISION 
) 

v. 	 ) Trial by G. C. M., convened at 
) Camp Polk, Louisiana, Septanber 

Captain GERALD G. DAUBEK ) lJ, 1942. Dismissal. 
{0-284443), 48th Armored ) 
Infantry Regiment. ) 

OPINICll of the BOARD OF REVIEW 

HOOVER, COPP and HARDY, Judge Advocates. 


1. The Board o! Review has examined the record of trial in the 
case o! the o.fticer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. Accused was tried upon the following Charge and Spec1!'1
cat1on1 

CHA.RGE1 Violation o! the 95th Article ot Wa.r~ 

Specifications In that Captain Gerald G. Daubek, 
48th Armored Infantry Regiment, did, at Camp 
Polk, Louiliiana., on or about August 6, 1942, 
with intent to deceive Colonel Virgil Bell, the 
Camnanding Officer, 48th Armored Infantry Regi
ment, officially report to the said Colonel Virgil 
Bell, Camnanding Officer, 48th Armored Ini'antr,y 
Regiment, as follows a 

THIRD BI\TTALION HEADQUARTERS 

FORTY EIGHTH ARMORED INFANTRY REGIMENT 


Camp Polk, Louisiana. 


August ? , 1942. 
SUBJECTa Ri!le Marlananship. 
TOa Camnanding Officer, 48th And Int Regt, Camp 

Polk, La. 

1. Summary report o! the record firing of the Ml rine 
by the riflemen o! this battalion on August 6, 1942, is 
as follows a 
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Number of Men Fired••••••••••••••••••••l76 
Number of Men Qualified••••••••••·••••••166 
Percentage Qualified••••••••••••••••••• 94.4% 

Number of Sharpshooters •••••••••••••••• 42 
Number of Experts•••••••••••••••••••••• 28 

Total Battalion Score•••••••••••••••••• 41,941 
Total Battalion Possible••••••••••••••• 54,180 
Average Battalion Score •••••••••••••••• 238.3 

2. Breakdown by canpanies is attached. 
J. Individua.l scores by standing in markman
ship are attached. 

/s/ GERALD G. DA.UBEK 
Capt., 48th Armd Int' Regt., 

C Ollllllanding 

'Which report was made by the said Captain Gera.ld G. 
Daubek with a disregard of a knowledge of the facts 
in that the said Captain Gerald G. Daubek knew that 
scores 'Were incorrect by reason of the fact that 
other men had fired on the same targets at the same 
time on the orders of said Captain Gerald G. Daubek. 

He pleaded not guilty to and was found guilty of the Charge and Specifi 
cation. No evidence of previous convictions was introduced. He was sen
tenced to be dismissed the service. The reviewing authority approved the 
sentence and forwarded the record of trial for action under Article of 

"Nar 48. 

3. The evidence shows that on August 7, 1942, at Camp Polk, Louisiana, 
accused, who was then in command of the 3rd Battalion, 48th Armored Infantry 
Regiment, submitted the official report set out verbatim in the Specification, 
addressed to th3 Command,ing Officer, 48th Armored Infantry Regiment, and 
summarizing the results of record firing on the target range by the rifle
men of the battalion on August 6, 1942 (R. 29, 33; Profj. Ex. A). In com
putation of the numbers and percentage of men qualifying and of the total 
aoo. average scores credit had been given on targets used in rapid fire 
which showed greater numbers o! hits than the number of shots per target 
authorized. en targets showing more than the authorized number of shots, 
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the highest scoring hits only were scored. Accused had given specific 
instructions to four noncommissioned officers, including tlfO expert 
riflemen, not having targets assigned to them, to fire on targets of 
other men in each firing order (R. 10, 16-23, 36), this in order to 
"help the scoren (R. 21). The instructions were carried out by at 
least one of the expert riflemen who fired sixteen extra shots on four
teen targets of one firing order (R. l?). 

About August 1, 1942, the executive officer of the regiment, 'Lieu
tenant Colonel Alan G. Fadness, 48th Armored Infantry R~giment, had 
called accused to his office, advised him that the reginental. commander 
was not satisfied with previous firing by another battalion (R. 40, 41) 
and showed him a note by the regimental commander on a report of the 
results of record firing by the 1st Battalion of the regiment, which 
note read: "This is a rotten record and shows the need of much more 
training in shooting" (R. 41; Pros. Ex. B). Lieutenant Colonel Fadness 
told accused that his comp~ officers and noncommissioned officers 
could by diligent and better instruction, devotion of more time to 
pre.ctice and a requirement of adequate "preliminary dry work", so im
prove marksmanship by the men that the average score or accused's bat
talion could be raised to a point "considerably better than the other 
battalion" (R. 41, 42). Emphasis was laid on the necessity of canplete 
training rather than on scores (R. 42, 44). In response to a question 
as to whether witness r manner in addressing accused had been stern, 
Lieutenant Colonel Fadness testified, 11! just told him what I wanted 
and that was that" (R. 42). He also testified that he did not sq 
anything to accused suggesting that wi.tness desired underhanded methods 
(R. 43), but that "there is a possibility" that accused "could infer11 

(R. 44) that it was incumbent upon him to produce better scores (R. 43, 
44). Witness did not believe that he said anything to the effect that 
the score of the 3rd Battalion would "raise the average of the regi
mentn (R. 41). · 

Accused testified that he gave his instructions for the additional 
firing in such a way as to amount to orders. He took the action because 
he believed it was desired by his regimental commander (R. JO). As to 
Lieutenant Colonel Fadness, remarks accused testified that a.f'ter that 
officer had given him the instructions as to means of improved and 
more efficient training and had showed accused the critical notation 
on the report of firing by the 1st Battalion, 
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"I was told that that must not happen in the third · 
battalion and though the exact wording isn•t remem
bered, I was told that the third battalion was ex
pected to average out the scores o! the !irst bat
talion. I again repeat that I didn't know Colonel 
Fadness very well 'While this conversation was going 
on. Since I have gotten to know him I realize ab
solutely that I misconstrued, misunderstood, mis
interpreted, missed everything in that conversation 
but I believe that arr:, civilian oi'!icer could have 
made the same mistake that I made that day who had 
listened to the same conversation" {R. 31-32). 

As to the report of the :firing submitted by him accused testified that 
be •knew it was incorrect" (R. 35) and misleading {R. 36) but that he 
had no intention to deceive through its submission "because I under
stood that my superior desired such a report" {R. 30) and had knowledge 
o! its incorrectness {R. 34). He also testified a 

I 
"I didn•t like the report in the first place. 

I didn't certify to it and my original. sentence in 
that report was that it was a summary o! other scores 
that had been given to me. I knew that report could 
be incorrect. I didn't think it ,ras deceiving any
body because I had this mistaken impression that it 
was the type o! report that was cal.led for. 

* * * * * * * "I would never in my life certify to that report, 
never" (R. 32). 

When accused observed on the range that the scores had been raised sut
.ticiently he stopped further firing by the extra men (R. 33, 35, 36). 
cne. o! the compf!-Ilies o! the battalion did not fire any additional. roun::!.s 
(R. 33). He lmew that this extra firing was lfl'ong (R. 35). He had been 
employed as a salesman by Swift and Ccmpsrr:,, packers, prior to entering 
the Anq on extended active duty. In the course of'. this employment he 
conducted himself honorably (R. 39). 

Colonel Virgil Bell, 55th Armored Infantry Regiment, testified for 
the def'ense that h~ had been 1n ccmnand of' the 48th Armored Inf'antry 
Regiaent during January and February, 1942, and tor about two weeks early 
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in July, 1942, and had observed accused as a battalion commander. He 
would rate accused ts "character as a soldier" as very satisfactory 
(R. 49) and would be willing to have accused in his command (R. 50). 
Witness had found ac.cused to be zealous in his 'Wt>rk and a hard worker 
and had had no reason to doubt his honesty or integrity (R. 59). Wit
ness believed that accused's retention in the service would be of bene
fit to the Government (R. 50). First Lieutenant Sidney F. Frazier, 
48th Armored Infantry Regiment, testified that he had served in ac
cused• s battalion fe;r about three months and had observed that in his 
audits o! accounts accused had been meticulously careful. Witness be
lieved that accused was an officer of above average character and of 
distinct value to the service (R. 47, 48). Second Lieutenant Gregory 
F. Wellnitz, 31st Armored Infantry Regiment, testified that he had 
served under accused for about two and a half months as a sergeant and 
acting first sergeant 'While accused was a company conmander. He had 
not observed any dishonesty in accused. Witness had high regard for 
accused "as a soldier", considering him zealous, hardworking, a strict 
disciplinarian and painstakingly accurate (R. 45, 46). 

4. It is undisputed that at the place and time alleged accused 
made the official report set forth in the Specification. It is also 
undisputed that the scores summarized on the report were not in all 
cases legitimate scores of the men llho had fired, this £or the reason that 
in some cases other men had purposely fired upon their targets. It was 
not proved that the scores were incorrect in the sense tha.t the hits up
on the targets were not accurately computed. The scores reported were, 
however, manifestly incorrect in that they ,were not, in some cases, 
legitimate scores. Accused knew that the· scores were incorrect in this 
sense and that the report presented a false and misleading record in
dicative of the state of efficiency and training of his battalion. He 
made the report nth admitted disregard of his knowledge o! its false 
character. 

Accused testified that he had received official instructions which 
he believed justified his course of conduct, and that he had not intend
ed to deceive. The instructions received by accused were proper in all 
respects and any inference by accused that the regimental camnander in
tended to suggest dishonest methods was wholly unwarranted. The only 
conclusion reasonably justified upon·examination of all the evidence is 
that accused, fearing criticism or more drastic official action derog
atory to him on account of his failure or inability to bring his bat
talion to the expected level of efficiency, conceived and executed the 
scheme of firing by extra men and made the report. with the purpose. of 
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misleading his regimental camnander and avoiding the consequences o! 
a possible poor battalion record. The essential. element, o! the o!.t'eruse 
alleged are established beyond reasonable doubt. Accused.ts acts, having 
been characterized b;y dishonesty and deceit, amounted to comuct unbe
caning an officer and gentleman in violation of .Article oi' War 95. 

· 5. The Specification alleges that "'With intent to deceive Colonel 
Virgil Bell, the Camnanding Of'i'icer, 48th Armored Infantry Regiment" 
accused made the official. report "to the said Colonel Virgil Bell, Ccm
manding o:t!icer, 48th .Armored Infantry Regiment". '!he evidence does 
not show that Colonel Bell was the conmanding officer of the regiment 
at the tillle the report was made, and it may be implied !ran that of
ficer• s test1m0111' that he ,ru not in fact the camnanding officer at 
that time (R. 48 49).. The gravamen of the charge was the making o! 
the report to th'e camnanding officer of the regiment and the identity 
o! that officer ,ras o! no special signif'icance. The offense involved 
,rould have been adequately charged had the name been anitted .f'ran the 
specification. The letter constitutizlg the report, as alleged and set 
forth in the Specification, was addressed only to the Camnanding o:t
.t'icer, 48th .Armored Infantry•. It is clear from. the record that accuaed 
could not have been misled or injured by aey failure of proof or vari 
ance in the premises. 

6. All o! the members ot the court joined in a letter to the re
vi811ing authority,recamnending that clemency be extended. Th• letter, 
which is attached to the record ot trial, containa the tollowing1 

•2. *** The Court believes that 1worn te1timon;y 
of aeveral 'llitnesses has definitely utablbhed thi1 
ot.f'icer•e value to the Service. Colonel Virgil E. 
Bell, Regimental Commander, 55th .A.rmored Intantry, 
former~ Regimental Ccmmander ot the accused, testi 
.t'ied that he would b.e 'Willin& to han the accu.1ed u 
a member ot hi• command in the 1anil o&paoit;r that hi 
now' hold•, to wits Battalion Commander. . 

113. sworn tes~ hu produced evidence ot the 
tact that the quality ot the work ot th11 o.t'.tioer in 
the put has been above the average ot the qual.1v ot 
.ottic•rs 1n the preaent emerpncy. No evidence hU 
been found b;r the Court ot l'llJ' previoua m11daeanor 
or mi1oonduot. 

"4• In vin o.t' the ·acute 1hort• ot trun.d ot
.ticera in the pr~Hnt national emerpnc1, it ii urgent-· 
17 reoC111111ended that olem.eDCT be granted. in th11 ou•"• . ' 
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There is attached to· the record or trial a letter by accused to 
the reviewing authority., dated September 19., 1942., requesting clemency 
upon the ground that it is justified by accused, s past military ef
ficiency., zeal and capacity for future valuable service. 

7. Viar Department records show that accused is 33 years or age. 
He is a graduate of the University of Illinois. He was comcissioned a 
second lieutenant., Cavalry Reserve., on March 28., 1931. He was promot
ed to first lieutenant on July 23., 1935., and was reappointed in the 
same grade on Ma:y 27, 1940. He was pranoted to captain on January 15, 
1941, and was ordered to extended active duty on March 28, 1941. 

On November 12, 1941., his reclassification was requested, his regi
mental commander stating: 

"Captain Daubek is not qualif'ied to command a company. 
He does not appear to understand regulations concerning 
Compaey- Administration and does not refer to them when 
in dcmbt. He does not take the trouble to verify the 
Contents or papers ivhich he signs., particularly in ac
counting for his personnel or his funds, or he is in
capable or doing so. He fails frequently to carry out 
instructions, both written and oral". 

A reclassification board convened in response to this request recommend
ed the officer's retention and reassignment., 

"in view or the superior force., excellent initiative, 
and very satisfactory cooperation displayed by this 
officer duri:ag the period under consideration, and 
the unsatisfactory situation surrounding his associ
ation with fellow officers of his regiment brought 
about by an unfortunate occurr.!llce with an o.f'.f'icer 
who has since been dismissed fran the service, and 
by the necessity or testifying before a General 
Court Martial against another o.f'ficer or his regi
ment". 

8. The court was legally constituted. No errors injuriously' 8£
f'ecting the substantial. rights or accused 1'18re ccmmitted during the 
trial. In the opinion of the Board or Review the record or trial is 
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legally sufficient to support the findings and sentence and to warrant 
confirmation thereoi'. Dismissal is mandatory upon conviction o1' vio
lation o1' Article ot War 95. 
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1st Ind. 

War Department, J.A.G.O., O~T ·z 9 1942. - To the Secretary o£ War. 

l. Herewith transmitted for the action of the President are the. 
record o£ trial and the opinion of the Board a! Review in the case a! 
Captain Gerald G. Daubek (0-28li443), 48th Armored Infantry Regiment. 

2. I concur in the opinion o£ the Board o£ Review that the record 
of trial is legally sufficient to support the findings and sentence and 
to warrant confirmation thereof. With intent to deceive his commanding 
officer and with disregard o£ knowledge of the facts accused made an of
ficial report of scores attained by members of his battalion in record 
firing on the rifle range, knowing that the scores were incorrect .in 
that they had been recorded· from targets of certain men upon vmich 
targets accused had lll'Ongfull.y directed other men to fire extra shots. 
All members of ·the court recommended clemency stating that they be
lieved accused capable o£ future valuable service. Accused's previous 
record is satisfactory. In view of the circumstances o£ the case and 
the recommendation for clemency I recamnend that the sentence be con
firmed but ccmnuted to a reprimand to be administered by the review
ing authority and that the sentence as thus modified be carried into 
execution. 

3. Inclosed are a draft o£ a letter for your signature transmit
ting the record to the President for his action, and a form o£ Ex
ecutive action designed to carry into effect the recanmend.ation here
inabove made should it meet ldth approval. 

~ ~. ~0....,,•~9~

Myron c. Cramer, 
- . Major. General, 

The Judge Advocate General. 
" . ~ '. -· .

3 	Incls. 
Incl.1-Record of trial. 
Incl.2-Draft of let. for . 
. sig~ Sec. or war. ' 
Incl.3-Form of action. · 

(Sentence confirmed rut commuted to reprimand. o.c.?l.O. ll6, l Dee 1942) 
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·WAR DEPARTMENT 
Services of Supply 

In the Office of The Judge ,A.dvocate General 	 (89} 
Washington, D. C. 

SPJG.H 
CM 226357 NOV 9 1942 

r-J,".) 

UNITED ST.A.'?ES 	 ) S:EX::OND A.RManED DIVISION 
) 

v. 	 ) Trial by G.C.M., convened at 
) Fort Bragg, North Carolina., 

Major PHIUP F. BETETTE ) ·; October 5, 1942. Dismissal. 
(0-290934), Headquarters ) 
Second Armored Division. ) 

OPIIUON of the BOARD OF REVIEW 
HILL, CRESSOU and LIPSCOMB, Judge Advocates 

1. The Board of Review has examined the record. of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charge end Specifi"'.' 
cation a 

CRA.RGEa Violation of the 95th Article of 111.r. 

Specification: In that Major Philip F. Betette, Ca.va.lry
Reserve, being then on active duty in the Army ot the 
United States and assigned to .Headquarter'& Second 
Armored Division, was, at Pinehurst, North Carolina, 
on or a.bout September 26, 1942, drunk end disorderly 
while in uniform in a. public place, to wit, the 
Berkshire Hotel. 

He pleaded not guilty to the Specification and the Charge, and.was found 
guilty of the Charge and its Specification, excepting the words "in uni-· 
form". The revievdng authority approved the sentence, recommeruled that 
the execution of the sentence be suspended during the plea.sure of the 
President, and forwarded the record of. trial for action under the 48th 
Article of War. He also recommended that consideration be given to·the 
reduction of accused to his 	permanent grade of captain a.nd. his transfer 
to another command. · · ' · 	 · 

3. The evidence for the prosecution may be briefly aumna.rized a.a 
follcws 1 
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01· the evening of September 26, 1942, accused gave a party at 

the Berkshire Hotel, Pinehurst, North Ce.rolina, where he served Martini 

and bourbon cocktails. The guests were an officer and the wives of 

officers or the Seoond Armored Division. At about 10145 p.m. the ac

cused became involved in an argument with all of the ladies. The ac

cused talked to :Mrs. Osoar w. Koch in a tone of voice unbecoming an 

officer. Mrs. Koch objected to the manner inwhioh accused was talking 

to her and "God damning" her. Y.rs. Koch. told him to •shut up" or she 

would call •0scar Koch" on the telephone and tell him to come and order 

accused back to duty. He replied if there was •that much God damn 

politics in the army" he did not want e.ny part of it. Major E. w. 

Howell told the accuse~ to be quiet or he would stop accused. The ac

cused gave a curt answer and again 8 directed his m:unanly conduct at 

Mrs. Koch". Major Howell stood up, walked around the table, told ac

cused he would prefer charges against him, and then left with Mrs •. 

Howell and went to their own room (R. 8•10). 


-
In about 20 minutes Mrs. Betette ~ocked on the door of Major 

Howell 's room, came in, and sat on the bed v.d. th Mrs. Howell. Mrs. 
Betette was almost hysterical. The accused soon entered, dressed in 
his pajamas, talked in &·loud obnoxiou·s voice, and would not be quiet. 
Accused told his ,rife to get pe:ck:ed and go to New York, that he did not 
want her down there and did not want to see any of them. In response 
to Major Howell's request, accused left the room. Five minutes later 
the accused again entered the room, walked across to v.here his wife was 
sitting on the,bed, oursed her, jerked her to her feet, and .knocked her 
down across the bed. Major Howell separated them, pushed accused back 

, against the wall and held him there until the ladies could get Mrs. 
Betette out of the. room. At about .midnight the manager of the hotel, 
:Mr. W.R. Findley, and Major Howell·escorted accused to his own room 
on the second floor (R. 10-13, 22.-23). 

. About half an hour after midnight Mr. Findley heard a disturbance 
in the room of the accused, heard loud talking, a.nd recognized the voices 
of accused and his wife. There were slapping noises, and a noise as though 
a body struck the floor. Mr. Findley then called a deputy sheriff,• Mr. 
A. G. Jones, who brought a civilian, :Mr. E. c. Maness, Jr., with him•. 

:Mr. Findley then went with the two men to the door of the room of accused 

and demanded that the noise cease or that the room be.given up. The ac

cused then referred to Mr. Findley by a vile name, and made a 'VUlgar re

mark as to what :Mr. Findley could do with his hotel and the hotel room. 

Ur. Jones then called the military police. · Soon thereafter an employee 

of the hotel who lived on the third· i'loor oame down and. stated that 

something distressing was occurring in the room of accused. M Mr. 

Findley with his night man and Mr. Maness appr~ached the room they heard 
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the screams or a woman and Mr. Findley recognized the voice as that 
of Mrs. Betette. Someone opened the door. There was a struggle in 
which the accused was in a clinch with his wife ·and had her down between 
his knees •. Mr. Findley struck accused with •a little bludgeon• he had 
with him and felled accused to the floor. Mr. Findley struck accused 
without attempting to pacify him, because he figured accused was beyond 
that stage, and in order to protect :Mrs. Betette. Mr. Maness and a Mr• 
Shaw pulled accused out into the hall and Sheriff Jones and Mr. Shaw 
then took accused, each by an arm, downstairs to the lobby and sat him 
down in a chair (R. 14, 22-27, 27•29, 30-32). 

Major Howell, in response to a call from accused to "save him", 
went down into the lobby and interceded for accused with the manager, 
the sheri1:f, and the military police, requesting them not to take ac
cused to ja_il. Upon Major Howell ts agreement to be responsible for 
accused if accused were put in a separate room and the room locked for 
the night, Major Howell and the manager escorted the accused to a room 
on the seoond floor and placed accused in bed. The accused-then 
started crying and was deeply distressed. Major Howell dashed a pitcher 
of vrater on accused, turned out the light, and locked the door. Nothing 
further was heard from the accused that night (R. 13, 25, 29-30). 

The accused was in uniform while at the party in the Red Room, 
but was dressed in his pajamas when he entered the room or Major Rowell 
and thereafter when he was in the lobby with the manager or the hotel and 
the sheriff (R. 11, 17, 26). 

Maj~ Howell saw accused drink six or seven Martinis in the Red 
Room, was of the opinion that accused was definitely under the ·influence 
of intoxicating liquor. and was drunk to a certain degree although he 
could still talk o learly and distinctly. He was disorderly in the Red 
Room only with respect to his tone of voice, and the manner in which he 
talked to Mrs. Koch (R. 18-20). 

Mr. Findley stated that accused was a definitely drunken ma.n 
v:hile in the room or Major Howell., and continued in an intoxicated state 
when in his own room (R. 26). Sheriff' Jones stated that the accused in 
his room was so drunk that he could not get up and could not walk (R. 
29). Mr. Ma.ness would not say that acc~sed was sober, would.not say 
that he was drunk, but that he wa.s under the influence of liquor (R. 33). 

4e !he accused elected to remain silent (R. 42). 

Brigadier General Hugh J. Gaffey, Lieutenant Colonel Robert H. 

- 3 
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Shell, and Major Horace A. Franklin, testified for the defense in sub
stance that accused was a.n officer of high character and that they had 
never seen him drunk. Colonel Shell identified the 201 file of accused 
and testified that the only breach of discipline there disclosed was 
the violation of speeding regulations (R. 33-35, 37-38, 38-40 ). 

5. The evidence shows without contradiction that the accused was 
both drunk and disorderly in the Berkshire Hotel, Pinehurst, North 
Carolina, on the night of September 26-27, 1942, in the presence of 
one Army officer, of the wives of two officers, and of at least five 
civilians. While it may be said that he was not grossly drunk, his 
entire conduct was a disgraceful exhibition of himself. His insulting 
language to Mrs. Koch, his abuses of his wife, both in his own room 
and in that of Major Howell, a.nd his reviling of the manager of the 
hotel iu vulgar language, constituted in the ag:regate very disorderly 
conduct. His conduct in the hotel within the sight and hearing of 
both military personnel and civilians was clearly conduct unbecoming· 
an officer and a gentleman, and cognizable under the 95th J,rticle of 
ifar. 

6. Four of the five members of the court recommended in view of 
his previous excellent character and recent promotion to field grade 
the extension of clemency to accused by the suspension of his sentence 
of dismissal or commutation of the dismissal to other punishment. 

!he reviewing authority recommended the suspension of the 
execution of the dismissal, that consideration be given to the re
duction of accused to his permanent rank of captain and to his trans
fer to another command. 

7. The accused is 32 years of age. The records of the Office of 
The .idjutant General show his service as follows a 

Appointed second lieutenant, Cavalry-Reserve, Army of the 
United States from En.listed Reserve, December 8, 1931; active duty 
for six months, c.c.c., May 13, 1935; extended six months, November 
12, 1935; appointed first lieutenant, Cavalry-Reserve, December 19, 
1935; relieved from active duty upon own request January 7, 1~36; 
reappointed first lieutenant, Cavalry-Reserve, J,;J-my of the United 
States, December 18, 1940; extended active duty, February 13, l94l; 
appointed captain, Cavalry-Reserve, Arm.y of the United States, August 
22, 1941; placed before .a Reclassification Board, found not subject 
to reclassification and recommended for reassigrunent within his divi
sion, December 22, 1941; appointed temporary major, .A:rmy of the 
United States, September 21, 1942 • 

..·- 4 
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8 •. The court was legally 9onsti tuted. No errors injuriously af
fecting the substantial rights of the accused were committed during 
the trial. The Board of Review is of the opinion that the record of 
trial is legally sufficient to support the findings of guilty and the 
sentence.· and to warrant confirmation of the sentence. Dismissal is 
ma.nda:tory upon conviction of a violation of the 95th Article of war. 

62. S-N--~ Judge Advoo&te, 

Q.:, ~4 4'5'44 Ve,.~ APM:121-1,_,, Judge Advocate. 

·&-e.,?.~ Judge Advoo&te, 

5 
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SPJGH 
·. CM 226357 1st Ind.. 

War Department, J.A.G.o., NOV ·· 4 1942. - To the Secretary of War. 

1. Herewith transmitted for the action of the President are the 
re.cord of trial and the opinion or the Boa.rd of Review in the case of 
Major Philip F. Betette (0-2909~), Headquarters Second .AX'mored Division. 

2. I concur in the opinion or the Boa.rd of Revievr that the record 
of trial is legaliy sufficient to support the findings and sentence, and 
to warrant conf':1.rm.a.tion of the sentence. The accused was drunk and very 
disorderly in a. hotel in the presence of military personnel and civilians. 
Four of the five memuers of the court reoomuended,' in view of the previous 
excellent character of accused and because of his recent pro:tlotion to field 
grade, that clemency be extended by the suspension of the dismissal. The 
reviewing authority oon::urred in that recommendation. I recommend that· 
the sentence be confirmed buttha.t the execution thereof be suspended 
during the plea.sure of the President. 

I intend to recommend, if that action is ta.ken, the carrying 

out administratively of the further recommendation of the reviewing 

authority that the temporary promotion of accused to the grade of 

major in the l,rmy of the United States be terminated (which would re

duce him to his former grade of captain}, and that he be transferred 

to another command. 


3. Inclosed herewith a.re the draft of letter for your signature, 

transmitting t:ne record to the President for his action, and a form of 

Executive action confirming the sentence but suspending the execution 

thereof during the plea.sure of the President. 


~~-~ 
lJyron C. Cramer, 

Major General, 
The Judge J.dvoca.te General.3 Incls. 

·1ncl.l-Record of trial • 
.Incl.2-Dft.ltr.for sig. 

· Seo. of.War. 
Incl.3-Form of Executive 

action. 

(Sentence confim.ed bit execution suspended. O.C.K.O• .'.3, 2 Feb 194.'.3) 
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V/A...'q DEl?l\ltT1lli.'NT 
In the Office of The JudGe Advocate General 	 (9S) 

Washington, D.C. 

SPJGH 
CM 226362 DEC 10· 1942 

~ 

f'-'
UNITED STATES . 	) THIRD SERVICE COMMA.ND 

) 
v. ) Trial 	by G.C.ll., convened at 

Fort George G. Meade, Maryland, 
ISABELINO ALA.hlO, Civilian ~ August 31, and September 1 and 
employee, W'ar Department, ) 12, 1942. Confinement for two 
serving as crewman on United ) (2) years and six (6) months. 
States .Army Transport "ED1JU1ID ) Discirlinary Barracks. 
B • AU:XAfil)E.,-q,n • ) 

HOIDING by the BOATID 0}, fu.'"'VIEVi 

HILL, CRESSOU and LIFSCOI.JB, Judge Advocates 


1. The record of trial in the case of the civilian employee named 
e.bove havinc; been exaiained in the office of The ·Judge A.dv.ooate General 
and there· found lebally insu~ficient to support the findings· and .sen
tence, ha.s been examined by the Board of !'~tiviev.r, ang. the Board submits 
this, its opinion., to The JudG8 Advocate General. ·· 

2. The accused was tried upon the followine:; Charc;:3 and Specifi 
cation,. 

CHARGEa Violation of the 96th Article of War. 

Specificationa In that Isabelino Alamo, Civilian employee, 
V{ar Department, servin;; hith the armies of the United 
States,in the field~ as crewman on the United States 
um,y Transport "EDI.IDlID D. ALEXANDER", did in the 
harbor of Havana, Cuba, on or.about.the 4th day of 
May, 1942~ knowingly and wilfully abet Ignacio 
Rodriguez, ali1s "Bruno", and Rafael Alfonso y Espin, 
aliens, in their attempt to violate Section 469, 
Title 18, United States Code by stowing away on 
board United States Army Transport 11EDL1VND B. 
ALEXANDER", to the prejudice of bood order and 
military discipline. 

http:LIFSCOI.JB
http:COMMA.ND
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The accused challenged the jurisdiction of' the court on the grounds that 
the accused was not an enlisted man, nor an officer of the United Sta.tea 
Army, that the scene of' the alleged offense was Havana, Cuba, and that 
there is no evidence submitted to show that the alleged stowaways named 
in the Specificatiou wer·e i~ :fact stowaways.· This plea to the juris
diction was overruled. The accused pleaded·not guilty to and was :found 
guilty of the Charge and the Specification thereunder. He was sentenoed 
to be confined at hard labor :for a period of' two years and six months. 
The reviewing authority approved the sentence, dosignated the United 
States Disciplinary Barracks, Fort Leavenworth, Kansas, as the place of 
confinement, and forwarded the·record of trial for action under Article 
of War 5~•. 

t. Isabelino Alamo, hereina:t'ter re:t'erred to as the ·accused, was 
tried jointly with Juan J. Correa. and Joseph H. Branch under Speoifica. 
tio:p.s similar to the one under present consideration. The. evidence 
against the latter two oivilians forms no part ot th.e case against the 
accused 'and is, therefore, not considered here •. The evidence shows that 
on May 4, 1942, · the United States .Army Transport "Edmund B. A].exand.er" 
was lying at anchor .in the harbor o:t' Havana, Cuba, and that the ship was 
being operated by a crew of civilian employees, including .the accused, 
all of ·whom were am.ployed by the War Department. 

. . . 

On that day an unauthorized person was reported by one of' the 
seamen as having been on the ship. Late.r -this person., identified as· . 
I&nacio Rodriguez, alias •Bruno", was arrested on shore and returned· 
to the transport. He a.t :first identified a. seaman by the name of' 
Sandy Thompson a.s the seaman who had givE:n him food while he was ·on . 
ship. After several hours of' questioning, however., he repudiated ~s 
first identif'.ication and .identi:t'ied the accused as the sea.man who had 

· brought him food (R• 3, 47,· 88..;89). 

~jor Franklin Stekert., the commanding officer of' the troops 
a.boa.rd the transport, testified that f'ollowi~ the.·disoovery of' the 
:m:w. "Bruno" aboard the ship, the accused went a.shore wi ti;l.out permission 
and was thereafter arrested by the Cuban police and_pla.ced·in jail. 
Major Stekert further testified that p.a., and Mr • .ArthUJ". Jukes, .American 
Vice-Con,sul, took the accused from the Cuban jail to the ~rican Con
sulate, and there questioned him. As a. result of' questioning of the ac
cused, the accused maae a statement. The statement, which was retained 
in. the Consulate, was first made· i~ Spanish a.nd translated by Ur. Jukes 

.into 'English. The English translation wa.s read to the accused. the ao
cus'ed understood it and stated that it was correct. The substance of 
this ,ta.t~ent, _a.a repeated by Lfa.jor Stekert, is as follows 1 · 

http:a.boa.rd
http:A].exand.er
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"He stated -- he denied being a relative of Bruno's, 
said that he had known him, had met him ashore. and that. 
he had seen him on boa.rd ship. Bruno told him he was 
hungry, asked him for somethine; to eat, that he felt sorry 
for him, even though he wasn't a crew member and he went 
down to his own locker to -- Ala.mots· own locker -- brought 
up some· food and took it to Bruno's hiding place, and he 
also stated that; if Bruno said anything else, when his 
time was up he v.onld kill him. That· is in the official 
statement in the United States Consul's office. lie made 
a threat; to kill Bruno in his statertent 11 (R. 91). 

In addition to the above statement, a·written statement which the ac

cused made after his return to the United States was introduced in 

evidence. This second statement varied from the first statement in. 

that the second statement did not show that the accused took the food 

which he tave to Bruno to a hiding place on the ship but, on the con

trary, shows that the accused did not know that Bruno was. in hiding 

on the ship (R. 64-69; Ex. I). 


4; The accused testified that he vras a Puerto Rican and er1ployed 
by the War Department of the United States as a member of the crew of 
the United States .Army •rransport "Edmund E • .Alexander"; that he knew 
"Bruno"; that he .had seen 11Druno11 both in new York a.nq. in CubaJ that 
he saw 11 Druno11 on the United Ste.tea }J.'my Transport "Edmund B. Alexander"; 
that he gave him a piece of salami and brapefruit; that at the time he 
r;n.ve him the food he did not know that he was a stowaway, a.nd_.that he 
did no.t report "Bruno I s11 presence on the ship because he did not know 
he was not working on the ship •. The accused testified further that in 
1941 he had been drafted into the United States ,AJ-my but after eight 
months of service he had been released because he was over 28 yea.rs 
of aee. The accused denied that he had made a statement while in 
Rave.na., Cuba. The accused further testified the.t he savi lfBruno 11 in 
the office on board the transport a.bout 7 days after he had i:;iven him 
food~ and i;hat Bruno was at that time tied to a cha.ir and blood vras 
running out of his mouth. The accused denied that he knew Bruno was 
attempting ~o become a stowaway on the ship (R. 141-147). 

6. Before considering the merits of this case, it is necessary 

to consider the plea to the jurisdiotion of the court-martial and to 

determine that the oourt had authority to try the accused for the 

offense alleged. The fact is admitted that the accusea was a civilian 

employee of the War Depar"bnent, serving as a member of the crew of 


· the United States Transport "Edmund B. Alexander". The evidence shows 
further that the· ship was in foreign waters and that United States 

- _3.
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troops vrere ruoard. Article of Yiar 2 designates the various classes 

of persons v;ho are subject to the provisions of the Articles of War. 

Among these various classes are the foll~: 


"All retainers to the camp and all persons accomoattying 
or serving with the a.rm.\es of the United States ~'ithout the 
territorial jurisdiction of the United States, and in ti.me 
of vrar all such retainers and persons accompanying or serving 
with the armies of the United States in the field, both within 
and ,vithout the territorial jurisdiction of the United States, 

'though not otherwise subject·to these articles;" 

Furthannore., the authoritative statement has been made that 

"* * * '.rhe following categories of persons., while on 
board .American vessels., are subject to the military juris
diction of the United States: (1) All persons on board 
United States Army transports or Army cargo transports or 
other vessels operating under the jurisdiction and colllillBnd 
of the United States ·via:r Department., for purposes connected 
with the operation of the Army. (~ l!;x parte Gerlach., 247 
Fed. 616., and Ex parte Falls, 251-Fed. <415); * * *"• (Sec. 369 
(6), Dig. Op. J.A.G• ., 1912-40). 

In view of the above authorities, the conclusion necessarily follows 
that the accused was., at the time of /the alleged offense, subject to 
the Articles of War, and that the court-martial had jurisdiction over 
both the person of the accused and the offense alleged. 

6. The Specification under which the accused was tried alleges 
that the accused did 

"* * * on or about the 4th day ,of llay., 1942, knowingly 
and wilfully abet Ignacio Rodriguez, alias 'Bruno', and 
Rafael Alfonso y Espin., aliens., in their attempt to violate 
Section 469., Title 18., United States Code by stowing away on 
board the United states Army Transport 'EDl.'1JND B. ALEXANDER'., 
to the prejudice of good order and military discipline". 

The statute mentioned in the above specification provides as follows: 

"Stowing away on vessels; penalty. 
"Any person., without the consent of the owner., char

terer., or master of any vessel and with intent to obtain., 
without.paying therefor, transportation on such vessel to 
any place., within or without the United States., who shall 
board., enter., or secrete himself aboard such vessel,. and 
shall be thereon at the time of departure of said vessel 
from a port., harbor, wharf, or other place within the 
jurisdiction of the United States., including the canal 
Zone., or who., having boarded., entered., or secreted himself 
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aboard such vessel in any place withi.., or Without th~ 

jurisdiction of the United States, shall remain aboard 

any such vessel after such vessel has left such place ' 

and who shall 'be fo\Uld thereon at or before the time of 

arrival of such vessel at any place ,v1thin the juris

diction of the United States, including the Canal Zone, 

shall be guilty of a misdemeanor and shall be liable 

to a fine not exceeding $500 or imprisonment for a 


· ;.erl.od not exceeding one year, or both, in the dis

cretion of the court. {June 11, 1940, ch. 326, par. 1, 

54 Stat. 306.)" 


The accused was found guilty mderthis Specification, excepting from 

its f'.i.nding any connection between the accused and Rafael Alfonso y 

Espin. 


In order to sustain the findings of guilty under this Specifi 
cation the evidence must show that·the man "Bruno" attanpted to secrete himself 
or to remain secreted aboard the "Edmund B. Alexander" while awaiting 
its departure and that the accused knowing the purpose of the man 
"Bruno" did some act which abetted or encouraged, or which in reason 
should have abetted or encouraged him in his (Bruno's) attempt to 
remain on the ship until after its departure from.Havana, Cuba. The 
fact that an attempt to become a stowaway and an act abetting or 
encouraging such an attempt are not designated as offenses in the 

·Federal Penal Code, is immaterial. to the present issue. The gravamen 
of the present offense is not the mere aiding of one to secure trans
portation without payment but the· act of a person subject to military 
law, in abetting or encouraging an unauthorized person to remain or to 
attempt to remain Erecreted on board a United States transport. The . 
criminal. responsibility of the accused is based solely upon military 
law and upon the fact that he did an act which in common lmowledge was 
prejudicial to the welfare of· the ship and all on board. Furthermore, 
such an act was necessarily prejudicial. to good order and military . 
discipline, arid constituted a violation of the 96th Article of War a.a 
charged. 

·. The proof clearly sustains the allegations. The evidence shows 

that the accused carried food to the man "Bruno" while "Bruno" was in 

hiding on the Transport '.'Edmund B. Alexander". Obviously, the giving 

o:t food to a man in hiding would necessarily encourage him in his at 

tempt .to remain in hiding. ·The court was justi.t'ied·in concluding .from 

these !acts that "Bruno• attempted to remain aboard the "EdmundB • 


. ·Alexander", and that the accused knew of t.li.is fact when he brought him 
~~ .. 
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7 ~ • For the reasons stated, the Board of Review holds that 
the record of trial is legally sufficient to support the findings 

· of guilty of the Charge .and the Specification. thereunder9 and leeally 
euf.(3cient to support the sentence. · 

__._.-~--··_···-._f:_._~-'-~-/,'~....:c:,~---' Judge Advocate. 
/

£::?~~~ Judge Advocate. 

~ f ~ Jiidge Advocate, 

Approved. 
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WAR DEPARTMENT (101)
Services of Supply 

In the Office of The ~idge Advocate General. 
t:fa.shington, D. C. 

LAVV ll~RARY NOV 2_8 1942
Jnnl r;:- tf:.·rcr:,-;::-. L.. G-EN'fRAL...u... .,/, -

NAVY Uf.P,\HT,Y.ENT 
UNITED STATES 	 ) FIRST SERVICE C01ThWID 

) 
v. 	 ) Trial by G.C.M., conveaed at 

) Ca.mp Edwards, Massachusetts, 
Private EllILE J. EBAUCAGE, Jr. ) September 9, 1942. Dishonor
(11016686), Military Police ) able discharge (suspended) 
Company, 1114th Service Com ) and confinement for one (1) 
mand Unit, Camp Edwards, ) year. Camp Edwards• 
Massachusetts. ) :Massachusetts. 

llOLlJING by the B6A..~ OF R1"VIEW 
HILL, CRESSON and LIPSCO'tIB, Judge Advocates. 

1. The record 01' trial in tne Cfl.se of the soldier named above 
having been examined in the office of The Judge· Advocate General and 
there found legally insufficient to support the findings and sentence, 
has been examined by the Board-of Review and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifi 
cation: 

CT;A.RGEa Violation of the 86th Article of War. 

Specification, In that Pvt Emile J. Beaucage, Jr., Mili 

tary Police Co., 1114th SCU, being on guard and 

posted as a sentinel, at the Warehouse area, Camp 


. Edwards, Mass., on or about August 13, 1942, was 
found sleeping upon his p~st. 

The accused pleaded not guilty to, and was found guilty of the Charge 
~..nd the Specification thereunder. Evidence of one previous conviction. 
for absence without leave for six days was introduced. He was sentenced 
to be dishonors.bly discharged the service, to forfeit all pay and allow
ances due or to become due, and to be confined 

.J, 
at hard labor for two 

01956 
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years. The reviewi~ authority approved the sentence, reduced the 
term of confinement to one year, suspended the dishoaorable discharge, 
and designated Camp Edwards, Massachusetts, as the place of confine
ment. The proceedings were published in General Court-Martial Order 
?lo. 180, ·Headquarters Firs·t; Service Co:nnna.nd, Boston, Massachusetts, 
October 7, 1942. 

3. The evidence for the prosecution shov,s that on .August 13, 
1942, the accused was posted as a sentinel on Post No. 7 at Camp 
Edwards, Massachusetts. Post No. 7 included an area of approximately 
five acres upon which were located twelve warehouses and a refrigera
tion plant. This area was separated from Post No. 8 by a roadway. 
The area of Post No. 8 also included a. number of' buildin~s, one of 
which was a bakery. The evidence shov,s that often the sentinels on 
Post no. 7 e.nd Post No. 8 walked together along the road separating 
the two general areas. .Although each sentinel usually stayed on his 
ovm side of that roadway, the evidence shows that it ?ras the duty of' 
both sentinels to enter the area of the adjoining post when necessary 
to inspect a.ny conditions v1hich might require an investigation. There 
was also testimony that ea.oh sentinel was _under the duty to •c~ver each 
other's poats". The accused was posted as a sentinel at 12 Jllidnight. 
At about 2al5 a.m. or 2130 a.m., the accused was found in a truck· . 
which was parked behind the bakery end vdthin the perimeter of Post No. 
a. The corporal of the guard upon finding the accused, llashed a light 
in his eyes, and observed that he was asleep. The accused was at once 
aroused by the corporal and relieved of his duties as a. sentinel (R. 6
21, 21-28). 

•
4. The accused made a.n unsi'IOrn statement in which he explained 

that he was posted on Post No. 7 at 12 midnight and that about t.vo 
hours later he thought he heard a noise near the bakery on Post No. 8. 
In order to investigate this noise he went behind the bakery but found 
nothing unusual. He then jumped into the back of a. truck vrhich vras 
parked near the bakery and s·at down on a. cushion which was in the truck 
and leaned agaim t other cushions there. Re was in this position when · 
Corpora1·varga flashed a light in his face, and he jumped up. Corporal 
Varga. then took ,him into the bakery shop and relieved him of his sidearms 
(R. 32). . . . 

.5. The Specification alleges that the accused "• • • being on 
guard ~nd posted as a sentinel, at the Warehouse area, Camp Edwards, 
Mass., on or abou_t August 13, 1942. V/8.8 found sleeping upon his post"~ 
In view of the corroborated testimony that the accused was found asleep 
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in an area. beyond the normal limits of his post, but within an area. 

contiguous thereto, the important question to be determined is 

whether the accused was found a.sleep "upon his post" within the pur

view of the 86th Article of War. 


The Manual for Courts-Martial states that 

·. "A sentinel's post is ·not limited to an imaginary 

line, but includes, according to orders or circumstances_, 

such contiguous area within which he may walk as may be 

necessary for the protection of property committed to 

his charge or for the discharge of such other duties as 

may be required by general or special orders. The senti 

nel who goes anywhere within such area for the discharge 

of his duties does not leave his post, but if found drunk 

or sleeping within such area he may be convicted of a 

violation of this article" (M.C.M., 1928, par. 146 ~)~ 


One test, therefore, to be applied in determining whether a sentinel, 

who has been found asleep beyond the normal limits of his post bµt 

within an area con"li guous thereto, was asleep "upon his post" within 

the purview of the 86th .Article of 'War, is to determine v.ihether such 

sentinel was within this contiguous area for the purpose of.protecting 

property committed to his charge or for the purpose of discharging 

such other duties as may have been imposed by his general or special 

orders. 


·1n the present case, the duties of the accused required him 

to guard the general area within the perin.eter of Post No. 7. He was 

also under the additional duty of observing the area contiguous there

to and of entering such area if necessary in order to protect Govern

ment property or to investigate any conditions there which might re

quire- his inspection. According to his own statement, the accused 

left the normal area of Post No. 7 and entered the contiguous area 

in order to investigate a noise vm.ich he thought he had heard. The 


. court had a legal right to accept such expianation as true and to 
conclude, therefore, that the accused, at the time he went to sleep, 
-w,.s on his post as such post was extended by the lawful exercise of 
his general or special orders. 

6. For the reasons stated,. the Board of Review holds the record of 
tria.l legally sufficient to support th~ findings of guilty, and the sentence• 

. /-::::> . . 

~~- ,Judge Advocate. 

Jl2~bb~ ,Judge Advoc.ate. 

~ !. ~ ,JUdge Advocate, 
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WAR DEPARTMENT 

Services of Supply 

In the Office of The Judge Advocate General (105}. 
Washington, D. c. 

SPJGH JAN· 9 1943CM 226512 
~ -~)

f{ .'
u N I T E D S T A T E S 	 ) 4th MOTORIZED DIVISIOU 

) 
v. 	 ) Trial by G.C.M., convened at 

) Camp Gordon, Georgia, September 
Private WALTER M. LUBOtl . ) 18, 1942. Dishonorable dis
(32007812), Service Company,) charge and confinement £or 
22nd Infantry. ) thirty-i'ive ( 35) years • Peni

) tentiary. 

HOIDING by the BOARD OF REVIEW 
HILL, LYON and SARGENT, Judge .Advocates 

l. The record of trial in the case of the soldier named above 
h&.s been exe.minod by the Board or Reviow. 

2. The accused was tried upon the following Charges and Specifi 
cations, 

CHARGE I, Violatioil of the 	69th Article of War. 

Specification: In that Private 11alter M. uibow, Service 
Co.:npany, 22d Infantry, having been duly placed in. 
arrest at Camp Gordon, Georgia, on or about April 
20, 1942, did, at Camp Gordon, Georgia, on or about 
April 30, 1942, break his said arrest before he was 
set at liberty by proper authority. 

CHARGE IIa Violation of the 58th Article of War. 

Specification, In that Private Walter M. uibow, Service 
Company, 22d Infantry, did, at Camp Gordon, Georgia, 
on or about .April 30, 1942, desert the service of the 
United States and did remain absent in desertion un
til he was apprehended at Graniteville, South Carolina, 
on or about May 2, 1942. 

CHARGE III, Violation of the 93rd Article of War. 

Specification l: (ll'olle prosequi entered). 



(106) 

Specification 2: In that Private Walter M. LubO"l'r, service 
Company, 22d Infe..ntry, did, at Graniteville, South 
Carolina., on or about "MJly 2, 1942, feloniously take, 
steal, and drive away one (1) 1935 Ford sedan auto
mobile, the property of Leonard ClRi-k, Warrenville, 
South Carolina., value of a.bout $350.QO. 

, 

C~~GE IV: Violation of the 96th Article of ·war. 

Specification 1: In that Private Walter 11. Lubow, service 
Company, 22nd Infantry, with intent to defraud Corpora.1 
Jallles H. Kennedy, 14th Tre..nsport Squadron, Daniel 
Field, Augusta., Georgia, :tr.e.rtin J. Kennedy, 134 High 
Street, },;a.uch Chunk, Pennsylvania, and ·western Union 
Telegraph Company, Graniteville, South Carolina, did, 
at Graniteville, South Carolina, on or about May 2, 
1942, wrongfully and unla:wfully pretend to Qsca.r 
Randall, Graniteville, South Carolina., that he, 
Walter M. Lubow, Service Company, 22nd Infantry, was 
Corporal James H. Kennedy, 14th Transport S~uadron, 
Daniel Field, well knCJNing that said pretenses were 
false and E.,Y means thereof did wrongfully and fraud
ently /Ji2J attempt to obtain from the said Oscar 
Randell, Graniteville, South Carolina, a sum of 
$25.00. 

Specification 2: In that Private Walter M. Lubow, Service 
Company, 22d Infantry, did, at Graniteville, South 
Carolina, on or about May 2, 1942, drive a motor 
vehicle while drunk. 

ADDITIONAL CHARGE Ia Violation of the 58th Article of War. 

Spooifice.tion1 In that Private Walter :M. Lubow, Service 
Company, 22nd Infantry, did, at Calllp Gordon, 3eorgia, 
o~ or about May 11, 1942, desert the service of the 
United States and did remain absent in desertion 
until he was apprehended at or about New York, New 
York, on or about June 20, 1942. 

ADDITIONAL CIJ'J\RGE Ila Viol~tion of the 69th .Article of War. 

Specification la In that Private 'ii1alter M. Lubow, Service 
Company, 22nd I~ant1·y, having been duly placed in 
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confinement at the Post Stockade, Camp Gordon, 
Geor{;i.a, on or about May 4, 1942, and having been 
thereafter placed in confinement in the Prison Ward, 
Station Hospital, Camp Gordon, Georgia, did, at Camp 
Gordon, Georgia, on or about MEW 11, 1942, escape 
from sa.id confinement before he was set at liberty 
by proper authority. 

Specification 2: In that Private Wetter M. uibow, Service 

Company, 22nd Infantry, having been duly placed in 

confine:ioont in Post Stockade, Camp Gordon, Georgia, 

on ~ a.bout July 17, 1942, did, at Camp Gordon, 

Georgia, on or about July 23, 1942, escape from said 

confinement before he was set at liberty by proper 

authority. 


He pleaded not guilty to all Specifications and Charges. He was found 
guilty of all Specifications a.Di Charges, substituting the date "May 24, 
i942" for the date •Ju:c.e 20, 194211 in the Specification, Additicns.l 
tharge r. Evidence of two previous convictions was introduced in evidence: 
{a) desertion, July 21, 1941, tenr.inated by surrender Jan1.ary 31, 1942; 
{b) failure to c;,bey a lawful order, drunk in uniform in a public place, 
e.nd enteri;og a restricted area. Re was sentenced to dishonorable dis
charge, total forfeitures, and confinement at hard labor for 35 years. 
The reviewing authority approved the sentence, designated tho United 
States Penitentiary, Atlanta, Georgia, as the place of confinement, and 
forwarded the record of trial for action under Article of War 5~. 

3. The evidence for the prosecution is substantially as follows: 

a. Specification, Charge I, Specification, Charge II, Speci
fication 2, Charge III, and Specifications land 2, Charge IV. 

On April 20, 1942, First IJ.eutenant George w. liassell, in com
mand of the Service Company, 22nd Infantry, at Camp Gordon, Georgia, 
placed accused in arrest and informed him that charges were bei;og pre
ferred against him. Accused stated that he understood the meaning of 
arrest. The accused was not released from arrest at any time to in
clude April 30, 1942. On April 30, 1942, following his trial in which 
he was sentenced to confinement at hard labor for six months and to 
certain forfeitures, the accused absented himself without leave at 10 
p.m. In checking his equipment a tablet was found in his locker with 
an obscene remark written in pencil (R. 8-11; Ex~ A, Exhibit unnumbered). 
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At about 1:15 p.m., May 2, 1942, accused came into the 
Southern Railway station, Graniteville, South Carolina, and handed 
a. clerk, Mr. Dawson, a telegram to !.1artin Kennedy, Mauch Chunk, 
Pennsylvania, signed James H. Kennedy, stating, ttplease wire $25.00 
have furlough. ~ waiting". Oscar H. Randall, a clerk at the station, 
stated that accused wrote the message, but did not state that he saw 
him write it. Accused returned about 3 p.m., stated to M;r. Randall 
that his name v:as Kennedy, and asked ii' a reply had been received. 
He was told that nothing had been received. About 5 minutes later 
Mr. Randall heard a car start and saw accused drive rapidly round the 
corner in a.n automobile belonging to Mr. Leonard Clark, T.ho had parked 
his 1935 Ford coach in front of the depot with the key in the lock 
(R. 14-20J Ex. B). 

During that afternoon Deputy Sheriff W. E. Herrington saw a 
car whizz by,on 1;he road about a mile from Graniteville. He then 
heard a crash and immediately drove to the scene of the accident. 
Accused was in the car,which was "hung*** onto a post". The 
sheriff turned accused over to state highway patrolman A. c. Vfright, 
checked the license number of the car, and discovered that it belonged 
to Mr. Clark. In the opinion of the sheriff, accused was under the in
fluence of intoxicants, IIJlad too much to drive a car", but was not 
drunk (R. 21-23). 

b. Specification, Additional Charge I, and Specification 1, 
Additional Charge Ila 

The accused was confined in the post stockade, Camp Gordon, 
on May 4, 1942. He was thereafter admitted to the station hospital 
as an automobile accident case, and had sustained an injury to his 
right hip, and complained of an injµry to his head. lie was placed 
in Ward 28, a prison ward for surgical cases. The only diagnosis 
made of accused was contusion of ·!;he right hip. Accused ·was last 
seen there by a guard at about 6 a.m., MfJ.y 11, 1942 (R. 23-28; Ex. 
unnumbered). 

The accused, in civilian clothes, was arrested by Sergeant 
Miller, C.A.s.u. 1240, New York City, in Part 8, General Sessions 
Court, 100 Center Street, liew York City, at 10:30 a.m., June 26, 1942. 
It was stipulated that he had been apprehended by the civil authorities 
at New York City on May 24, 1942 (R. 28, 34). 

c. Specification 2, Additional Charge II. 

The accused was confined in the post stockade, Camp Gordon, 
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9,eorgia, at 4 :50 p.m., July 17, 1942, ancl escaped therefrom at 9 a.m., 
July 23, 1942. At a.bout 10:45 a.m •• July 23, 1942, the accused was 
apprehended by t-.vo :nembers of the military police in the woods about 
3 miles down Highway No. l, toward Augusta (R. 23, 28-30). 

- 4. For the defense the accused testified that on April 30, 1942, 
he went to the place of trie.1 by special court without restraint. He 
was told that he had received a 6 months' sentence, and returned to 
his company without any guard. He won soma money in a. gambling game, 
signed .out, and went to town where he had a fevr drinks. He remembered 
little of what happened after that, and disclaimed any knowledge of the 
writing on the tablet. He did return to ca.mp, left at;ain, and remembered 
nothi.Dl more until he reached New York. He believed his condition was 
due to •partly intoxication and partly dope". At the age of 8 years the 
accused sustuined a head injury, was treated 2 years by a psychiatrist, 
and still suffered from pains in his head. He had hurt his head in an 
automobile accident (in Graniteville, South Carolina), in which his hip 
was injured. He admitted leaving the hospital on ~ay 11th and went to 
new York because he had a letter that his mother was sick. He intended 
to stay a few days El.tld return. rre was picked up by the civil authorities 
on reay 21, 1942, and told them he was a soldier. (It was stipulated that 
the date of his apprehension was May 24,1942). Over a month later he was 
taken to Fort Jay by the military police. 

En route he had stopped in Baltimore to see a sister, and was 
advised by her and a priest to turn in as soon as possible. He was 
apprehended in civilian clothes because he could not obtain a. uniform 
·trhen he left tho hospital. When arrested in New York he was riding with 
a girl with whom he had been drinking a.t a. bar, in a car which the girl 
said belonged to a friend of hers. He denied knowfedge of any ha.ppe:iings 
in Graniteville on Nay 2, 1942, he had never seen any of the witnesses 
wno testified as to events there, and had never heard of Mauch Chunk, 
:Penns~·lvania. He did not know James H. Kennedy. 

Accused did not recall breaking away from the military police 
(eccape from confinement) on July 23, 1942. "I had been working one 
mo.nd.11£ and got dizzy in the head. I get that vre.y often. On the• spur 
of tho n'or~ent I didn't realize what I was doing" (R. 31-39) • 

..1. Tho evidence shows, with respect to the Specification, Charge 
I, tna.t accused was placed i~ arrest in quarters on April 20, 1942. 
and stated that he understood what arrest meant. :a:e was not released 
from arrest pri.or to the time he absented himself without leave on 
1pril 30, 1942, following his trial at which he received a sentence 
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includin;; tonfinement at 119.rd labor for 6 months. The evidence supports 
the finding of guilty of the Specification,· Charge I. 

The Specification, Charge II, alleges desertion at Camp Gordon, 
Georgia, .April 30, 1942, terminated by apprehension at Graniteville, 
South Carolina, on May 2, 1942. The fact that accused was in arrest, 
had just been sentenced to 6 months' confinement, and was apprehended 
after he he.d apparently telegraphed for funds end ·had stolen a car, are 
facts from v.rhich the court was warranted in inferring the intent to 
desert. 

Specification 2, Charge III, alleges the larceny of a 1935 
Ford automobile, value about ~350, property of Mr. Leonard Clark. The 
proof shows that the accused drove Mr. Clark's car round a corner of 
the station where it had been parked with the key in the look, and, 
after 'failing to take a sharp curve in the road about a mile from the 
station, era.shed into a post and wrecked the ce.r. The record contains 
no proof of the value of the car. The evidence is legally sufficient 
to support only so much of the finding as to value under Specification 
2, Charge III, as involves a finding of some substantial value not in 
excess of $20. 

Specification l, Charge IV, alleges that accused, Yrith intent 
to defraud Corporal J. H. Kennedy, Mr. M. J. Kennedy, and itestern Uni on 
Telegraph Company, did wrongfully and uniawi'ully.pretend to Oscar 
Randall that he was Corporal Kennedy, and did wrongfully and fraudulently 
a.ttempt to obtain from Randall the sum of i25. The evidence shows that 
accused ceme into the depot at Graniteville, and handed to a clerk, Mr. 
Dawson, a message to be sent by Western Union to Mr. Martin Kennedy, 
Mauch Chunk, Pennsylvania., PPlea.se :wire ~25.00 have furlough. l,;J!l wait
ing", signed James a. Kennedy. JJ,out 2 hours later accused returned, 
stated to the clerk, Oscar Randall, that his name was Kennedy, and in
quired whether a reply had been received, and was informed that it had 
not been received. 

The only reference in the record to Corporal James H. Kenr.edy 
or to Mr. Martin J. Kennedy, is the appearance of their names as the 
sender and the addressee, respectively, of the telegram. The mere 
fact that the accused handed in the telegram for dispatch and later 
appeared at the static?, stating that his name was Kennedy, and in
quiring of Oscar H. Randall, whether a reply had been received, do not 
establish the allegations contained in the Specification. The Board 
of Review is accordingly of the opinion that the record of trial is 
legally insufficient to support the finding of guilty of Specification 
l, Charge IV. 
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Specification 2, Cha.rge IV, alleges that accused did, on 
lraJ 2, 1942, at Graniteville, South Carolina, •drive a motor vehicle 
while drunk". The Specification faila to allege that the driving 
was wrongful or unlawful. It also fails to allege that he drove the 
vehicle on a public road or highway. From all that was alleged, the 
vehicle may have been driven on private property. In the opinion of 
the Board of' Review the Specifice..tion f'ai ls to allege an offense. 

Tho Specification, Additional Charge I, and Specification l, 
.Ai;leitional Charge II, allege. that accused escaped f'rom conf'iner:ient and 
deserted at Camp Gordon, Georgia, May 11, 1942, and .was apprehended in 
New York City, on June 20, 1942 (found as May 24, 1942). The evidence 
shows that accused was confined in the post stockade, Camp Gordon, May 
4, 1942, and admitted to the prison ward of' the station hospital, and 
was last seen in the prison ward by a guard at about 6 a.m., Uay 11, 
1942. The accused, in civilian clothes, wa.s arrested by the military 
police in the General Sessions Court, New York City, on June 26, 1942. 
It was stipulated that he had been e.rrested by the civil authorities 
on May 24, 1942. The proof of escape f'rom confinement, Specification 
1, Ad.:litional Charge II, is clear. The court was warranted in in
terring the intent to desert from his escape from confinement, and 
trCIII his apprehension by the civil authorities, 13 days later, in 
civilian clothes, in New York City, 800 miles from his post. 

Specification 2, Additional Charge II, alleges that accused 
eaca.ped from confinement, post stooka.de, Camp Gordon, on July 23, 
1942. The proof shows that he was confined in the post stockade, 
Camp Gordon, on July 17, 1942. At about 9 a.m., July 23, 1942, the 
aoouaed escaped from confinement and was apprehended at aboui 10145 
a.a. by- two members of the military police, in the woods about 3 miles 
d~ Highway No. 1, toward Augu1ta.. The evidence supports the findiDG 
of guilty of Specification 2, Additional Charge II. 

6• The accused is 23 years of age. Re was inducted at New York 
City, February 19, 1941. 

7. There is no maximum limit of punishment for the offense of 
wartime desertion (Speo., Chg. II, and Speo.,Add.Chg.I). The maximum 
oontinemen1; authorized under the Specification, Charge I (breach of 
arrest), is 3 months; under the Specification, Charge III (larceny, 
T&lue under $20), 6 months; and under Specifications 1 and 2, Addi• 
tional Charge II (escape trom confinement), 2 yearsJ a total confine
ment under Specifications other than of desertion, ot 2 years and 9 
months. 
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The confinement adjudged of 35 years, though legal, is con
sidered grossly excessive. 

Confinement in a penitentiary is authorized by law for wartime 
desertion. Under the provisions, however, of paragraph VII, Circular 
368, War Department, November 9, 1942, accused should be confined in 
the United States Disciplinary Barracks if his dishonorable discharge 
is not suspended, or in a detention and rehabilitation center if his 
dishonorable discharge is suspended. 

8. The court "Was legally constituted. No errors injuriously af
fecting the substantial rights of the accused were committed duri!lg the 
tri~l. For the reasons stated, the Board holds the record of trial 
legally insufficient to support the findings o.f guilty of Speci.fioationa 
1 and 2, Charge IV, and of Charge IVJ legally sufficient to support only 
so much of the finding of guilty of Specification 2, Charge III, as in
volyes a finding of guilty of larceny by accused, at the time and plaoe 
alleged, and of the property described, of some value not in excess ot 
$20, and of the c,,rnership alleged; and legally sufficient to support 
the findings of guilty of Charge I ·and the Specification thereunder, 
Charge II and the Specific~tion,thereunder, of Charge III, of .Additional 
Charge I and the Specification thereunder, and of Specifications· 1 and 
2, Additional Charge II, and of Additional Charge II; and legally suf
ficient to support the sentence. 

~'.~--;~' . 
~-- {jY--' Judge .Advocate. 

~~~~-~------:i,-..~-------...-,~~--'Judge Advocate. 
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S:PJGH 
CM 226612 ls t Ind. 

War Department, J..A.G.O., JAN 14 1943 - To the Commanding General, 
Headquarters 4th Motorized Division, Camp Gordon, Georgia. 

1. In the case of Private Walter M. Lubow (32007812), Service 
Company, 22nd Infantry, I concur in the foregoing holding of the Board 
of Review and, for the reasons therein stated, recommend that the find
ings of guilty of Specifications 1 and 2, Charge IV, am of Charge r:v, 
be disapproved, end that only so much of the finding of guilty of Speci
fication 2, Charge III, be approved as involves a finding of guilty of 
larceny by accused, at the time and place alleged, and of the property 
described, of some value not in excess of $20, and of the ownership 
alleged. Thereupon you will have authority under the provisions of 
Article of "t'lar 50'} to order the execution of the sentence. 

2. Confinement in a penitentiary is authcrized for desertion in 
time of war (AW 42). In view, however, of the provisions of War Depart
ment Circular !Jo. ~68, November 9, 1942, the accused should be confined 
in the United States Disciplinary Barracks, Fort Leavenworth, Kan~as. 

In my opinion the sentence to confinement adjudged &.nd approved 
is excessive. The accused now stands convicted of two desertions, of 
tv:o escapes from confinement, of larceny of property of a value not in 
excess of $20, and of breach of confinement. The maximum. confinement 
authorized for the offenses other than desertion is two years and nine 
months. 

I recommend that a substantial portion of the sentence be re-· 
!!rl.tted e.nd that the United States Disciplinary Barracks, Fort Leaven~~rth, 
Kansas, be designated as the place of confinenent in lieu of the United 
States Penitentiary, .Atlanta, Georgia. 

3. i'i/hen copies of the published order in this case are forwarded 
to this office they should be accompanied by the foregoing holding and 
this indorsement. For convenience of reference and to facilitate at 
taching copies of the published order to the record in this case, please 
place the file number of the record in brackets at the end of the 
published order, as follows: 

JAN l fe~ 3:,M3-2 ) • 
. Q:-..0 . " ' 

The 
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SPJGK NOV 1 3 1942
Chl 226554 

THIRD DISTRICT 
AR1,1Y AIR FORCES TECHNICAL 

UNITED STATES) TR.LTNING COMMAND 
) 

v. ) Trial by G. c. M., convened at 
) Keesler Field, Mississippi, 

First Lieutenant CI-L~11.IBS ) September 28 and 29, 1942. 
E. CF.OZIER (Q-904781), ) Dismissal. 

303rd Technical School ) 

Squadron (Special), Air ) 

Corps. ) 


OPINION of tm BOARD OF REVIEW 
HOOVER, COPP and HARDY, Judge Advocates. 

1. The record of trial in the case o£ the ofi'icer named above 
has been examined by the Board of Review, and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. Accused was tried upon the following Charges and Specifi 
cations: 

CHARGE I: 	 Violation of the 95th Article of War. 
(Finding of not guilty). 

Specification l: (Finding of not guilty). 

Specification 2: (Finding of not guilty)~ 

CHARGE n: Violation of the 96th Article of War. 

Specification 1: In that First Lieutenant Charles 
E.·crozier, 303rd Technical School Squadron (Sp), 
A;rmy Air Forces, having received a lawful command 
from Major General w. R. Weaver, U.S.A., on or 
about Mey- 12, 1942, to proceed without; delq to 
Keesler Field, Mississippi, and to report to the 
Connnanding Officer thereof for duty, the said 
Major General Weaver being in the execution of 
his office, did, at Atlanta, Georgia, on or 
about May 14, 1942, fail to obey the same. 
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Specification 2: In that First Lieutenant Charles 
E. Crozier, JOJrd Technical School Squadron (Sp), 
Army Air Forces, did, at Keesler Field, ~ississippi, 
on or about June 11, 1942, with intent to deceive 
the Commanding General, Army Air Forces Technical 
Training Colllllla.nd, Knollwood Field, North Carolina, 
officially state in writing to the said Commanding 
General, that he departed Southern Pines on Mey 13, 
1942, and when he reached Atlanta, Georgia, he was 
so utterly sick and miserable that he ·went to a · 
hotel where he st~ed for over a week with no one · · 
but a bell boy to wait on him,-or words to that ef-. 
feet, 'Which statement was known by said First Lieu
tenant Charles E. Crozier to be untrue, in that he 
did not stq at any one hotel from Mey- 14, 1942, to . 
Mq 23, 1942, but, in fact, registered and st~ed 
at divers hotels and appeared at various public 
places from Mey- 14, 1942, to Mey 23, 1942, in · 
Atlanta, Georgia. 

CHARGE III: Violation of the 61st Article of 'Viar. 

Specification: In that First Lieutenant Charles E. 
Crozier, JOJrd Technical School Squadron (sp), 
Army Air Forces, did, without proper leave, ab
sent himself from his station at Keesler Field, 
Mississippi, from about June 15, 1942, to about 
June 23, 1942. 

He pleaded not guilty to Charge I and its Specifications, guilty to 
Charge II and Specification l thereunder, not guilty to Specification 
2, Charge II, guilty to Charge III, and guilty to the Specification, 
Charge III, except the "words, 'June 2.3, 1942,•, substituting therefor 
the nwords, 'June 21, 1942"', of the excepted wards, not guilty, of' 
the substituted words, guilty. He was found not.guilty.of Charge I 
and its Specificatio~ guilty of Charge II and its Specifications, ·. 
guilty of Charge III and guilty of the Specification., Charge III., ex
cept the nwords June 2.3., 1942", substituting therefor the nwords June 
22, 1942", of the excepted wards., not guilty., of the substituted words, 
guilty. No evidence of previous convictions was introduced. He was. 
sentenced to be dismissed the service. The reviewing authority ap
proved the findings of guilty "upon Charge II and Charge·. III" and the . 
sentence am. forwarded the record of trial for action under Article o£ · 
War 48. 

http:not.guilty.of
http:Colllllla.nd
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.3. The evidence shows that accused was commissioned on M.v 8, 
1942, ahd that he reported £or active duty at Headquarters Technical 
Training Command, Arrrr;f Air Forces, at Knollwood Field, Southern Pines, 
North Carolina, on May 12., 1942 (R. 76; Pros. Exs. l, .3). On M.v 12 
he received (Pros. Ex. l) assignment and travel orders issued by that 
headquarters, Major General W. R. Weaver, United States Army, command
ing (par. 6, s.o. No. llO, May 12, 1942), reading, in material. part, 
as follows: 

"*** First Lieutenant CHARLES EDWARD CROZIER 
(C>-904781), .1ir Corps, having reported £or duty at 
these headquarters on May 12, 1942; in compliance 
with instructions contained in paragraph 20, Special 
Orders No. 120, War Dept., 8 May 1942, is assigmd 
to Keesler Field, Mississippi, will proceed thereto 
'Without delay and w.i.ll report to tb3 Canmanding Of
ficer thereof for duty" (Pros. Ex. 2).. . 

He did not report at Keesler Field.until May 26, 1942 (R. 17; Pros. Ex• 
.3). The shortest and most direct and serviceable rail route between 
Southern Pines, North Carolina, and Keesler Field, l41.ssissippi, passed 
through Atlanta, Georgia, Birminghan, Alabam"'-, and Biloxi, Mississippi, 
and the travel time normally required was about 22 or 2.3 hol.ll's (R. l4, 
15). A change of trains at Atlanta was necessary (R. 14). 

Accused registered at the Heney Grady Hotel in Atlanta, Georgia, 
on May 14 (Pros. Exs. l, 5). At about this time he requested· a clerk 
at the Robert Fulton hotel in Atlanta to cash a check for him~ but the 
req~st was denied because accused was not registered at that hotel and 
because he was un:ier the in!luence o£ liquor and his appearance was un
military (R. 18, 21). He registered, alone, at the ·Robert Fulton hotel· 
on May 15, and p,aid room rent in advance for one dq (R. 28; Pros. Exs. 
7, 9). He was seen "in and out" o£ this hotr.l three or four times after 
his first appearance tmre {R. 21, 22) and on May 19, 1942, he cashed a 
check for $10 at the hotei. He again registered, for himself "and wife", 
at the Robert Fulton hotel on May 21, and paid roan rent for one day 
(R. 28; Pros •. Exs. 8, 10). A clerk of the hotel testified that "it is 
possible" that accused registered at the hotel on other occasions between 
the dates mentioned, but that w1tness had searched the hotel files and· 
had been unable to £ind any record o! his having so registered (R•. 29).; 
'While registered at this hotel accused.did not report ~elf ill 
(R. 29, Jl, .37). About Mq 18 accused cashed a check at the Piedmont 
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hotel in Atlanta (R. 57). About May 19 he cashed checks at the 
Winecoff (R. 49)·and Ainsley hotels in Atlanta (R. 55, 56). The 
Piedmont, Ainsley, Robert Fulton and Henry Grady hotels a.re located 
in the "downtown section" of Atlanta (R. 57). 

Jliss Edna Roper, a registered nurse employed at the time as 
cashier (R. 61) of a restaurant (R. 40), testified that she saw ac
cused in a "small cafe on Carnegie Way" in Atlanta about Mey 21, 
1942. There were enlisted men in the cafe. Accused was drinking 
beer. Witness had known accused pr.eviously 11by reputation". She 
·	asked him to· go to a hotel and "straighten himself outtt, and there
upon "had him registered" at a hotel, apparently the Robert Fulton, 
where he remained until Mey 25. Accused had a slight cold but was 
in "no condition to travel" due to drinld.ng (R. 59). · Witness saw 
accu.sed "every spare momentn between May 21 and 25 in which she was 
not on duty at the restaurant or as a nurse. She paid the hotel bills. 
She gave accused about a case of beer which he drank (R. 60, 62). She 
redeen:ed two checks made by accused which had been returned by the 
drawee bank unpaid (R. 63). 

A medical officer testified that he saw accused in the station 
hospital., Keesler Field, on Mey- 26, 1942. Accused's temperature was 
slightly above normal and "he appeared ill, not acutely 111, not 
seriously ill, but he appeared worn out, bedraggled, ·BO to speak". 
He was suffering from "a bronchitis Tihich was serious enough to con
fine him to bed" (R. 84). The final diagnosis was 1 

111.) 	Bronchitis, acute, catarrhal, sever_, 
n2.) 	Conjunctivitis, catarrh£1, bilateral, 

ac.2,ute, cause undetermined, moderately 
severe. 

nJ.) Tons!J.!itis, hypertrophic, chronic, bi 
lateral 

E P T E11 • 

(Court Ex. X). 

On a subsequent hospitalization at the station hospital from June 22 
to June Z7, the diagnosis reached included. a finding of nconstitutional. 
psychopathic, inadequate personality" (Court~· Y). 

I• 

By 4th Indorsemerrt. to the Commanding General, Air Force Technical 
Training C~and, Knollwood Field, North Carolina, dated June ll, 1942, 

http:drinld.ng
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upon correspondence relating to a check cashed by accused at the 
Ainsley hotel and requesting an explanation as to his delq in re
porting to Keesler Field, accused stated, among other thingsa 

•2. For the clearest understanding of the un
dersigned•s deley in reaching Keesler Field fran 
Southern Pines, it would be best to start at the be
ginning,· when he· left hane in Florida. At that time 
he_ had a severe head cold which steadily grew worse, 
and complications developed. By the tiJOO he reached 
Southern Pines, he had a splltting headache, sore 
throat and cold had moved into his chest. En route 
to Southern Pines he ate nothing_ that steyed on his 
stomach, nor could he sleep because of severe cough
ing and choking up. "Lbile in Southern Pines, the un
dersigned unfortunately gained tm impression that 

. there was no particular hurry about his getting to 
Biloxi. He realizes now that was an erromous con
clusion. He left Southern Pines on the 13th of May 
and by the ti.me 'he reached Atlanta he was so utterly 
sick and miserable he went to a hotel and to bed. He 
had considerable fever, difficulty in breathing, a 
raging headache and sore throat. He was unable to 
eat or to sleep to any extent. His throat was swol
len and he coughed constantly. He thought every day 
he would surely feel better the next, but h3 just be
came weaker and sicker. The doctor at the hospital 
here has since told the undersigned that he should 
have called Fort McPherson. This did not occur to 
me. He stayed at the hotel over a week with no one 
but a bell boy to wait on him. He knew he had to go 
on to Biloxi somehow. He managed finally to leave 
and got to Birmingham***• He arrived in Biloxi on 
the morning of' Mey 25, twelve dqs after leaving 
Southern Pines. He could barely walk and could 
scarcely see *""*" (P.ros. Ex. 4). 

Accus·ed absentedhimself 'Without leave from the 303rd Technical 
School Squadron at Keesler Field on June 15, 1942, am. remained absent 
until June 22, 1942 (R. 68; P.ros. Ex. 15). 
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.l witness far the defense testified that during the night of 
May 25-26,, 1942, accused was removed from a hotel in Biloxi, 
Mississippi, on a stretcher and V/aS taken away in an ambulance (R. 70). 
An officer testified for the defense that he saw accused in his room 
in bachelor· officers• quarters at Keesler Field on the night of June 
211 1942 {R. 72, 73). 

Accused made an unsworn statement to the effect that he had had 
but little military training before being cormnissioned, the training 
being that received in the Reserve Officers' Training Carps and, for 
short periods, in the Florida Home Guard· and the Florida Defense Force. 
At college his extracurricular activities included football, editorial. 
work, debating and polltical. organization. For six years he engaged 
in the advertising business in Florida. In addition he had been active 
with Chambers of Commerce and had been chairman of the "County Democrat
ic Fund Committee of Lake County, Florida". 'While in arrest in quarters 
he_ studied many military text books and manual.a and took part in a 
physical.. training program. He realized that "sane of' the things I 
have done since coming on to active service are not a credit. to my uni
form or to the military service; and Bt'e not the marks of an efficient 
officer". He expected to avoid such action in the future. He stated 
that his mental and physical condition was good and that he hoped to 
return to duty (R. 7~78). 

Attached to the record of trial are eight letters attesting to· 
the good reputation of accused in civil life (Def'. Exs. 0-J). 

4. The· evidence, together with the pleas of guilty, shows that 
on May 12, 1942, as alleged in Specification l, Charge II, accused re
ceived a lawful command from Major General ii. R. Weaver, to proceed 
without delay to Keesler Field, lllississippi. He did not reach that 
destination until about May 26. The delay was unreasonable and inex
cusable. Accused did not at the trial attempt to explain the delBv", 
but prior to the trial stated that it was caused by his illness. The 
evidence does not substantiate this assertion. Culpable failure t9 
obey the ccmnand is established., 

The evidence further shows that having been asked to explain his 
delSv" in repor-ting to Keesler Field, accused, at the place and time al 
leged in Specification 2, Charge II, forwarded an official indorsement 
to the conn:nanding general of the Army Air Force Technical Training Com
mand which contained in substance the statement alleged in this Speci
fication. Die gi!lt of the statement made by accused was that he had 
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been unable to travel because illness had confined him to a hotel in 
Atlanta for mere than a week. It is alleged that the statement was 
known by accused to be untrue in that he had not remained ·in any one 
hotel during the period in question. It is proved that during this 
period accused registered in at least two different hotels and that 
he registered L, one, the Robert Fulton, on Mey 15 for one day and 
again registered in the same hotel on May 21. His woman companion 
testified that· he remained in the Robert Fulton hotel from ~ 21 to 
May 25, but the hotel record.a do not show that he remained in this 
hotel between Mey 16 and May 21. He appeared in the Robert Fulton. 
hotel 'While he was not registered there. On May 18 he appeared at 
the Piedmont Hotel and on May 19 he appeared at the Winecof'f and 
Ainsley hotels, in Atlanta. On May 21 he appeared in a caf'e on 
"Carnegie Wey" in the city. It is thus proved nthout contradiction 
that accused did not., in fact, remain in any one hotel but lived at 
various hotels or elsewhere and went about the city during the period 
in question. His statemant was f al.se as to his whereabouts and actions 
and was therefore misleading as to his physical. condition and .fitness 
to travel during the period of delay. The statement was no doubt made 
by accused l'd.th knowledge of its falsity and with intent to deceive, 
as alleged. Its official submission was prejudicial. to good order and 
military discipline and violative of' Article of' War 96. 

The evidence establishes absence nthout leave by accused from 
June 15, 1942, to June 22., 1942, as found under ,Charge III and its 
Specification. 

5. iiar Department records show that accused is 36 years of' age. 
He graduated from Porter Military Academy in 1924 and attended the 
University of Florida for two years. He completed the senior division, 
R.o.T.C., in 1926 but was not tendered a camnission because of' a hernia. 
He served in the Florida Home Guard and in tha Florida Defense Force 
for about one year. He was commissioned a first lieutenant., Army of' 
the United States, on May 8, 1942., and entered on active duty Mey 12, 
1942. 

6. The court was legally constituted. No errors injuriously af
fecting the substantial 'rights of accused were committed during the 
trial. In the opinion of the Board of' Review the record of' trial is 
legally sufficient to suppGrt the findings o! guilty and the sentence 

-7



{122) 


and to warrant confirmation of the sentence. Dismissal is authorized 
upon conviction of violation of Articles of ~ar 61 and 96. 
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1st Ind, 

Viar Department, J ,A,G.O., MO\I . ·., >!.l? - To the Secretary of Viar, 

l. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
First Lieutenant Charles E. Crozier (0-904781), 303rd Technical School 
Squadron (Special), Air Corps. 

2,· I concur in the opinion of the Board of heview that the 
record of trial is legally sufficient to support the findings and sen
tence and to warrant confirmation thereof. Upon reporting for duty as 
an officer following his appointment from civil life accused was as
signed to a station and given orders to proceed at once to that station, 
about 24 hours distant. He delayed en route for almost two weeks, thus 
failing to obey the order, Upon being required to explain his deley he 
made a false and misleading statement to his commanding general as to 
the reasons for the delay. Later he again absented himself ,rlthout 
leave for a period of seven days. A clinical report attached to the 
record of trial contains a finding to the effect that accused is a 
constitutional psychopath with inadequate personality, I recommend 
that the sentence be confinned and carried into execution. 

3, Inclosed a.re a draft of a lett~r for your signature transmit
ting the record to the President for his action, and a fonn of Executive 
action designed to carry into effect t.~e recommendation hereinabove made, 
should such action meet vd. th approval, 

~~ • ~a..-0 ., 

r.!yron C, Cramer, 
Uajor General, 

The Judge Advocate General. 

3 Incls, 
Incl,l-Record of trial, 
Incl,2-Draft of let, for 

sig. Sec. VTar. 
:Cncl.3-Form of action, _ 

(Sentence confirmed·, G.C. M.O. 123, 18 Dec 1942) 
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SPJGK 
CM 226579 

31~: 3 0 1S42 

UNITED STATES 	 ) FORT BENNING, GEORGIA. 
) 

v. 	 ) Trial by o. c. M., convened at 
) Fart Bemtlng, Georgia, August 

Private JAMES A. EVANS ) 13, 1942. Dishonorable dis
(34096867), Service Com- ) charge and confinement for three 
paey, 2nd Student Train- ) and one-half (31) years. Federal 
ing Regiment, Infantry ) Reformatory, Chillicothe, Chio. 
School Service Camnand. ) 

HOIDING by the BOARD OF REVIEW 
HOOlER, COPP and HARDY, Judge Advocates. 

l. The record of trial in the case of the soldier named above 
has been examined by the Boa.rd of Re'4e,r. 

2. '.I.he only question requiring consideration ie the propriety 
of the designation of a Federal reformatory as the place of conf~
ment. Paragraph 90£, Manual .f'or Courts-Martial, provides 1 

"Subject to such instructions as mq be is
sued fran time to time by the War Depart.ment, the 
United States Disciplinary Barracks at Fart Leaven
worth, Kans., or one of its branches, or a milltary 
post, station, or camp, 1dll be designated-as the 
place of confinement in cases where a penitentiary 
is not designated". · ' 

War Department letter dated February 26, -191.1 (AG 25.'.3 (2-6-41.)E), sub
jects •Instructions to reviewing authorities regarding the designation 
of institutions for military prisoners to be confimd in a Federal penal 
or correctional institution", authorizes confinement in a reformatory 
only vmen confinement in a penitentiary is authorized by law (CM 220093, 
Unckel). . · 

3. The only offense of which accused was found guilty l'lhich is 
recognized as an offense of a civil nature and so puniahable 1:>y peni
tentiary co?}f'inement for mare than one year by a statute of tm United 
states of general application w.1.thin the continental United States or 
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by the law o! the District of Columbia, is the o!.t'ense ot larcen;y o! 
a wrist watch, a.s alleged in SpecU'ication 4 o! the Charge, the value 
o£ this watch, under the approved findings, being £1xed at $50. The 
maximum punishment by confinement authorized by paragraph 104£ ot the 
Manual .t'ar Courts-Martial for this offense is confinement at hard labor 
£or one year. This offense is recognized as .an offense o£ a civil nature 
and so punishable by penitentiary confinement for more than one year by 
the law of the District of' Columbia (22 D.C.Code 2201). Although an o£
tense o£ which an accused has been convicted be so recognized a peni
tentiary mq not be designated aa the place o£ confinement under a sen
tence adjudged by a court-martial, 

"unless, also the period o! confinement authorized 
and adjudged by such court-martial is mare than one 
year" (A.w. 42). 

Inasmuch as the authority for i-enitentiary confineIOOnt is basically con
ditioned by Article o! liar 42 upon conviction o£ sane particular o!fense 
recognized by Federal civil statute, it is clear that the further con
dition pertaining to the period o£ confinement authorized and adjudged 
by court,-martial likewise relates to the confinement author.bed and ad
judged for that particular offense. The entire context of' the article 
supports this view. Confinement in excess o£ one year not being au
thorized by the Manual for Courts-Martial for the offense of' larcen;y 
here in question, it follows that penitentiary confinement in the case 
is not authorized. 

'Iha values of the various articles la.rcen;y of llhich was found under 
the several specifications mq not be aggregated for the purpose of author
izing penitentiary confinement (sec • .399 (2), Dig. Op. J.A.G., 1912-1940). 

4. For the reas0Il8 stated the Board of Review holds the record o£ 
trial ls gaily sufficient to support only so much of' the sentence as in
volves dishonorable discharge, forfeiture of' all pey and allowances due 
or to becane due, and confinement at hard labor for three and one-half' 
years in a place other than a penitentiary, Federal refonnatory or cor
rectional institution. · · 

., I '7 "i'.) ''II.II 
. : .:J \.,_ I""'~°'' 

~~~~::S;:&~~P=UJ~:::::i:~.:..._~, Judge Advocate. 

Judge Advocate. 
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lat Ind. 

War Department, J.A.a.o., OCT 31 19.42. - To the Commanding General, 
Fort Benning, Georgia. 

1. In the case at Private James A. Evans (34096867), Service Canpany, 
2d Student Training Regiment, Infantry School Service Camna.nd, attention 
is invited to the foregoing holding by the Board at Review that the record 
at trial is legally" sufficient to support on]¥ so much of the sentence 68 

involves dishonorable discharge, forfeiture o! all pay and allowances due 
or t9 becane due, and confinement at hard labor !or three and one-halt 
years in a place other than a penitentiary, Federal ref'onnatory or cor
rectional. institution. Upon~designa.tion at a place at conf"inenent other 
than a penitentiary, Federal reformatory or correctional institution, you 
will have authority to order the execution at the sentence. 

2•. 'When copies of the published order in this case are .forwarded 
to this o!.fice the;y should be accanpanied by the foregoing holding and 
this indorsement. For convenience at re.terence and to facilitate at 
taching. copies or the published order·to thQ record in this case, please 
place the file number of' the record in brackets at the end of the pub- . 
liabed order, as follows: ' 

( CM 226579). 

Myron c. Cramer, 
Major General, 

The Judge Advocate General. 

l 	 Incl. 
Record at trial. 
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WAR DEPARTMEN'? 
Services of Supply . (129)

In the Office of The Judge Advocate General 
Washington, D.C• 

. SPJGH 
CM 226655 

NOV 2 5 1942 

. ~,o 
U N I T_ E D S T A T E S 

v. 

First Lieutenant BERNARD J. 
CURRAN (0-453481), 77th 
Signal Company. 

)· 
) 
) 
) 
) 
) 
) 

77th INFANTRY DIVISION 

Trial by G.c.M., convened at 
Fort Jackson, South Carolina, 
October 9, 1942. Dismissal. 

OPINION of the BO.ARD OF REVIE\'1 
HILL, CRii:SSON and LIPSCOMB, Judge Advocates. 

. . 

1. The record of trial in the case of the officer named above 
has been examined by the Board of Review, end the Board submits this, 
its opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifi 
cations: 

C:!WtGE1 Violation of the 94th Article of war. 

Specificationa In that 1st Lieutenant, Bernard J. 
Curran, 77th Signal Company, Fort Jackson, South 
Carolina, did at Fort Jackson, South Carolina on 
or about August 7, 1942, feloniously take, steal, 
and carry away about fifty (50) gallons of gaso
line of the value of about Four Dollars and Seventy
Five cents, ($4.75), property of the United States 
.furnished and intended for the military service 
thereof. 

ADDITIONAL CHARGE II1 Violation of the 96th Article of 

war. 


Specification_ la In that First Lieutenant Bernard J. 

Curran, 77th Signal Company did at Fort Jackson, 




South Caroline, on or about June 1, 1942, borrow 
from Technical Sergeant Harold R. Fisher, 77th 
Signal Company the amount of Sixty Dollars 
($60.00), to the prejudice of good order and 

. military discipline. 

Specification 21 (Finding of not guilty). 

' ' . 
He pleaded not guilty to. the Charges and Specifications. He was found 
guilty of the Charge and the Specification thereunder end of Specifica
tion 1, Additional Charge, and of the ,Additional Charge, but not guilty 
of Specification 2, Additional Charge. He was sentenced to be dismissed 
the service and to forfeit all pay and allOWSlloes due or to become due. 
The reviewing authority approved only so much of the sentence as pro
vides for dismissal, and forwarded the record of trial for a.otion under 
the 48th .Article 'Of War. 

3. The evidence £or the prosecution may be summarized briefly as 

follows a 


a. Specification of the Cha.rgea 

About·,August 5," 1942, Second Lieutenant Charles s. Scovil, 
motor officer, 77th Signal Company denied the request of accused, the 
supply officer of that company, for the loan·of some gasoline, but did 
lend him sane cans. At some time about the first week: in ,August 1942, 
Corporal F.dward. F. Dombroski, 77th Signal Company, drove a 1f or i-ton 
truck up to the gas station, and under instructions frbm Sergeant 
Chester Thomas, filled som.e cans 1dth gasoline and perked the truck in 
the motor park (R. 21, 27•30). 

·; 

On August 7, at about 6130 p.in., the accused brought his blue 
convertible roadster to the garage and asked the dispatcher about some 
cans. The accused and the dispatcher walked out in the motor pool to 
a li'-ton truck, in which there were ten pa.inted 5-gallon cans of the 
ki:od usually taken out into the field. ,A.t the direction of the aooused, 
the dispatcher drove the truck into the garage 'Where the cans, -which 
were full, were taken out of the truck and placed 1D. the rear oompart_. 
ment of the oar of accused (R. 8-15)•. 

Second IJ.eutenallli Edward J. Brackey came into the motor pool 

and saw the coupe of accused parked in the shop with Government issue 

6-gallon gasoline cans in the open rear compar"bnent and in the rear 

seat. ,Aooused there stated to IJ.eutana.nt Scovil that "he had gotten 

it". Vihen Lieutenant Bra.ckey asked aooused how he rated it, the ao

. oused stated ths.t he knew som.ec,ne. a civilian, from whom he got gaso
line. · A.bout an hour end a. half' later, the accused picked up IJ.eutenant 
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Brackey in the car and drove to Bra.ckey•s quarters off the post, where 
Brackey returned to accused a borrowed tire. The accused, in the 
preaence of Lieutenant Brackey, opened the compartment, removed one of 
the cans to make room for the tire, opened the ca.n, put a nozzle on it, 
and poured the contents of the oan into the gas tank of his car. Lieu-. 
tenant Brackey definitely 8lll8lled the odor of ga~oline when the·a.coused 
poured :the contents of the can into the tank (R. 15-20, 22). 

Oil September 21, ·1942, the accused, through another officer, 
ma.de a.n appointment with, and came to the Station Hospital to 1ee M&jor 
Kenneth·F.Zit.ima.n, signal officer, and in command of the 77th Signal 
Comf&ey for training a.nd. operations. The accused made a voluntary 
statement to :Major Zit&nan that he took the gasoline and used it for hi• 
personal useJ that he took enough to get home on leave because he was 
unable to buy'it alld his requests tor Government gasoline were deniedJ 
that _he wa.1. wi Uing to take the consequences J and that he made the state
ment in an effort to clear the record· of Lieutenant Scovil, the co1Upany 
motor officer (R. 32-36). 

On September 22, 1942, the -accused made an appointment with, 
and 1aw Colonel Hugh Cort, Chief of Sta.ff, 77th Infantry Division, in 
his office. The accused volunteered the statement to Colonel Cort that 
he wa.e in trouble a.gain and had taken fifty gallons of Government gaso
line (R. 36-38). · 

The contract price of gasoline delivered at Fort Jackson at 
about August 7, l94Z, was $.08507 per gallon. The value of fifty 
gallons wa.a $4.25 (R. 38-39). 

b. _Specification l, Additional Charge, 

()l June l, 1942, Technical Sergeant Harold R• Fisher, 77th 
81.gnal Company, upon the request of aocused, loaned accused $60 for 
OJW d~. · When, on JUllS 2,· 1942, the accused gave Sergeant Fisher a 
check tor $10 and asked if he could use the balance until the first ot 
the next month, Sergeant Fisher agreed, and did receive the balance on 
July l, 1942. No benefit or favor was derived by Fisher from loaning 
thil money•. Sergeant Fisher denied that accused asked him to cash a · 
check or ottered & check for him to hold (R• 39-42). 

4. The testimoey for the defense was with respect to Specification 
1, Additional Charge, only•. 

First Lieutenant Robert J. MoKithan, 77th Signal Company, teeti
i'ied that in the course of his investigation ot the gasoline charge, he 
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learned that_ accused borrowed money from Sergeant Fisher (R. 46-48). 

The accused elected to testify with respect to Specification 
1, ,Additional Charge, only. He stated that he offered SerGeant 
Fisher a _check in connection v:ith the $60 transaction but that Fisher 
refused the checl: and stated that he did not need it. He asked Fisher 
ii' he would hold the check for a day or so. Upon the following day he 
gave Fisher $10 and a check for $50. There were not enough funds in 
the bank in Rahway, New Jersey, upon which he drew the check, but it 

- was the family bank and "it is always covered11 
• It was not longer 

than a week before he had repaid the $60. He had needed the money 
because he had fallen asleep and smashed his car (R. 49-51). 

5. The evidence shows the larceny of, and the accused admitted 
in his two confessio~,' the taking of 50 gallons of Government gasoline 
for his personal, use in driving home on leave. 

The evidence also shows that the accused borrowed $60 on June 
l,. l.942. from Staff Sergeant Fisher of his company, repaying $10 the 
next day, and the balance at the end of the month. Sergeant Fisher 
denied the statement of accused that accused oi'fered him a check to 
hold for the $60. 

The record supports the findings of guilty of the Charge and 
its Specification, and of Specification l, Additional Charge. 

6. The accused is 24 years. of age. The records of the Office of 
The .Adjutant General show his service as follows a 

Enlisted service from March 3, 19411 appointed second lieuten
ant, Army of the United States, and extended active duty, January 9, 
1942; appointed first lieutenant, JJ'my of the United States, July 7, 
1942. 

7. The court was legally constituted. No errors injuriously af
,fecting 	-the substantial rights of accused were committed during the 
trial. In the-opinion of'the Board of Review the record of trial is 
legally sufficient to support the findings of guilty and the sentence, 
and to 1'8.rrant confirmation of the sentence. Dismissal is authorized 
upon conviction of violation of the 94th or the 96th Article of yju-. 

-~ .!. ~~~' . 	 . 

---~-'-- ·-s:;-/~Judg~ Advocate. 

(1,6.,,.e,; 'f~, JUdge Advocate. 
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SPJGH 

cu 226655 1st Ind. 


Y,ar Department, J.A.G.O., ,i:.N '.! r ·~·'1 - To the Secretary of war. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
lirst Lieutenant Berna.rd J. Curran (0-453481}, 77th Signal Company. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support th~ findings and the sentence, 
and to vre.rrant confirmation of the sentence. 

Since taking his action in this case, the reviewing authority, 
Commanding General, 77th Infantr~ Division, has by letter to the President 
stateu that the accused was assigned to a section of his headquarters for 
three months while awaiting result of trial, and has zealously and faith
fully rerformed all assignments so satisfactorily that the reviewing 
authority now reool:llllends the suspension of the execution of the dismissal 
adjudged. I recommend that the sentence be confirmed, but in view of 
this expressed opinion of the revie~~ng authority that the accused has 
considerable salvage value to the service, recorr.mend that the execution

1
of the sentence to dismissal be suspended during the pleasure of the 
President. 

3. Inolosed herewith are a draft of a letter for your signature, 
transmitting the record of trial to the President for his action, and 
a form of Executive action carrying into effect that recomr~endation. 

Myron c. Crwner, 
Major General, 

The Judge Advocate General. 

3 Incls. 
Incl.1-Reoord of trial. 
Incl.2-Dft.ltr.for sig. 

Seo.of War. 

Iml.3-Form of Executive action.· 


(Sentence con!inhed bit execution suspended. o.c.v.o. 50, 22 liar 1943) 
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WAR DEPARTMENT 
Services or Supply 

In the Office or The Judge Advocate General 
Washington, D. c. 
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SPJGK 
CM 226656 

. QS1 2 9 1942 

UNITED'STATES 	 ) 36TH INFANTRY DIVISION 
) 

v. 	 ) Trial by G. C. M., convened at 
·) Camp Edwards, Massachusetts, 

Second Lieutenant JAMES s. ) October 14, 1942. Dismissal 
HOLMES (0-1288054), 143rd ) and confinement for six (6) 
Infantry. ) months. Disciplinary Barracks. 

OPINION or the BOARD·OF REVIEW 
HCX:>VER, COPP and HARDY, Judge Advocates. 

l. The Board or Review has examined the record of trial in the 
case of the officer named above and submits this, its. opinion, to 
The Judge Advocate General. 

2. Accused was tried upon the following Charges arxi Specifi 
cations, 

CHARGE Ia Violation or the 61st Artfcle o£ War. 

Specifications In that 2nd Lt. James s. Holmes, 
143rd Infantry, did, without proper leave, ab
sent himself fran his organization at Camp 
Edwards, Massachusetts, from about September 
7, 1942 to about September 20, 1942. 

CHARGE ·II, 	 Violation or the 64th Article or war. 
(Finding or not guilty). 

Specificationa (Finding of not guilty). 

CHARGE III, 	 Violation of the 96th Article of ifar. 
(Finding of not guilty). 

He pleaded guilty to Charge I and its Specification and not guilty to 
Charges II and III ~ their Specifications. He was found guilty of 
Charge I and its Specification and not guilty of Charges II and III 
and their Specifications. No evidence of' previous convictions was in
troduced. He was sentenced to be dismissed the service, to forfeit all 
pq and allowances due or to becane due and to be confined at hard labor 
for six months. The revieldng authority approved the sentence, designated. 	 . 
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the United States Disciplinary Barracks, Fort ~avenworth, Kansas, as 

the place of confinement and forwarded the record for action under 

Article of War 48. 


3. The evidence shows that accused absented himsel! 'Without leave 

£ran his organization, Canpany B, 143rd Infantry, at Camp F.dwards, 

Massachusetts, on September 7, 1942 (R. 12; Ex. A), and remained absent 

until he surrerxiered to military authorities at Chicago, Illinois, on 

September 20. He returned to Camp Edwards on September 22, 1942. 

(R. 19; Ex. A) 

The Commanding Officer, 143rd Inf'antry, testified that on the 

afternoon of September 8, 1942, he received a telegram fran accused, 

sent, from Boston, Massachusetts, stating that accused's mother was 

ill and that he was going to St. Louis, Missouri. He asked for a 

leave of absence for ten days and requested that an answer be sent to 

him at a st. Louis address which he furnished. The commanding officer 

dispatched a telegram to the address indicated directing accused to re

turn to Camp Edwards, Massachusetts, ~diately. No reply !ran ac

cused was received. (R. 16) Upon his return accused told the command

ing officer that he did not have any reason for absenting himself ex

cept that he had been sanewhat discouraged because he had not been 

given adequate responsibilities with his platoon and felt that ha 

"would make a better non-camnissioned officer than an officer" (R. 17). 


Accused enlisted June 9, 1941, and served 'With Canpany B, 1st 

Infantry, as private, corporal and sergeant. He graduated .f'ran of

ficers' candidate school and was commissioned a second lieutenant on 


• July 17, 1942 (R. 20, 21). He reported for duty with the 143rd. 
Infantry on August 9 and was assigned to Company B of that regilllerit 
on August 26 (R. 13, 22). His company commander testi!'ied, on cross-. 
examination, that, except for failure to report for one veey early 
formation, accused had performed his duties 'With the company, as 
platoon leader and mess officer, in an excellent manner (R. 7, 8, 18). 
His canpany commander and his battalion and regimntal commanders testi
fied, on cross-examination, that they believed accused capable of further 
useful service as an officer (R. 8, 14, 20). 

Accused testified that he hoped to remain in the military service 

"until the war is over" (R. 21) • 
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4. The evidence, together nth the pleas ot guilt7, establishes 
abserx:e without leave 88 found by the court under Charge I and its 
Specif'ication. 

5. War Department records show that accused is 25 years o!' age. 
It does not appear that he is a high school or college graduate. Up
on his application !or appointment a,s an ot!'icer he sts.ted that he had 
had experience !'or three years as a salesman and tor one 7ear 88 a bar
tender. 

6. In an application !or clemenc7 eigned by accused and his de
.tense counsel, attached to the record o! trial, request is made that 
the sentence be disapproved in 'Whole or in part or au.pended. 

7. The court was legally constituted. No errors injuriously af
fecting the substantial rights o! accused were committed during the 
trial. In the opinion of the Board o! Review the record of trial is 
legall.;y su!.ficient to support the findings and sentence and to war
rant confirmation thereof. Dismissal is authorized upon conviction 
o! violation o! Article of War 61. 

Judge Advocate. 
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1st Ind•. 

War Department, J.A.G.o., - To the Secretary of War. 

l. Herewith transmitted for the action of the President a.re the 
record of trial. and the opinion of the Board of Review in the case of 
second Lieutenant James s. Holmes (0-1288054), 143rd Infantry. 

2. f concur in the opinion of the Board of Review that the record 
of trial. is legally sufficient to support the findings and sentence and 
to warrant confirmation thereof. Accused absented himself without leave 
for a period of thirteen days, this less than two months after he was 
conmlissioned f~om the ranks and less than two weeks ai'ter he was first 
assigned to a canpany as an officer. His educational. and civil life 
background; a.re not impressive. It does not appear that accused is 
qualified to remain an of.ricer. I believe the sentence to dismissal. 
is appropriate but that the confinement and forfeitures ad.judged a.re· 
wmecessary. Accordingly, I recommend that only so much of the sen
tence as involves dismissal be confirmed and ordered executed. 

3. Inclosed a.re a drai't of a letter for your signature trans
mitting t.lie record to the President for his action, and a form or 
Executive action designed to confirm only so much of the sentence as 
involves dismissal. and to carry the_sentence to dismissal into ex
ecution. 

6. • 0-...o..._....___ _ 

Myron c. Crmner, 

Major General., 


The Judge Advocate General.. 


J-Incls. 
Incl.l-Record of trial. 
Incl.2-Draft of let. for 

sig. Sec. of War. 

In~l.J-Form or action. 


(Only- so much o!' sentence confirmed as involvea dismissal. Sentence 

as thus modified su,~ended. o.c.K.o. 26, 8 Mar 1943) 
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WAR DEPAR.'1'1:ENT (139) 
services of Supply 

In the Office of The Judge Advocate General 
v1ashington, D. c. 

SPJGK 
CM 226734 NOV 2 U 1942 

UNITED STATES 	 ) 4TH ARMORED DIVISION 
) 

v. ) Trial 	by G.C.M., convened at 
) Pine Camp, New York, August 

Private GROVER L. BROWN ) 28, 1942. Dishonorable dis
(15044610), Company A, ) charge and confinement for 
84th Armored Reconnais ) two (2) years. Federal Re
oance Battalion. ) formatory, Chillicothe, Ohio. 

HOIDING by the BOARD OF REVIEW 
HOOVER, COPP and HARDY, Judge Advocates. 

1. The record of trial in the case of the soldier named above has 
been examined by the Board of Review. 

2. Accused wa.s tried upon the following Charges and Specifi 
cationsz 

CHARGE I: Violation of the 93rd Article o.£ War. 

Specification lz (Finding of not ~uilty.) 

Specification 21 (Finding of not guilty.) 

Specification 31 (Nolle Prosequi.) 

Specification 41 In that Private Grover L. Brown, Com

pany A, 84th Armored Reconnaissance BattaJ.ion, did, 

at Pine Camp, New York, on or about June 6, 1942, 

feloniously talce, steal and.carry away a letter, 

value under twenty ($20.00) dollars the property of 

Private Nicklas c. Kallas, Canpany A, 84th Armored 

Reconnaissance BattaJ.ion, Pine Camp, New York. 
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Specification 51 In that Private Grover L! Brown, Com
pany A, 84th .Armored Reconnaissance Battalion, did, 
at Pine Camp, New York, on or about June 14, 1942, 
feloniously take, steal and caxry away a letter, 
value under twenty (~0.00) dollars, 9ontaining 
two rn2.oo) dollars, u. s. currency the property of' 
Technician Fifth Grade Donald P. Wolfe, Company A, 
84th Armored Reconnaissanc~ Battalion, Pine Camp, 
Hew York. 

· Specification 6: In that Private Grover L. Brown~· Com
pany A, 84th .Armored Reconnaissance Battalion, did, 
at Pine Camp, New York, on or about october 111 
194i, feloniously take, steal and carry awtI3"·a 
letter, value under ($20.00) dollars, the property 
of' Corporal Bernaxd Herskovitz, Company A, 84th : ·· 
.Armored Reconnaissance Batt~on, Pine Camp, New 
Y~k. . 

Specification 7 a In that Private Grover L. Brown, Can
pany A, 84th Armored Reconnaissance Battalion, did, 
at Pine Camp, New York, on or about April 24, 1942, 

· feloniously embezzle by fraudulently converting to 
his own use the following personal property, 

Firsta Letter under the value of' twenty 
($20.00) dollars; 

seconda Letter under the value of' twenty 
($20.00) dollars;· 

Thirda Letter under the value of' twenty 
(~20.00) dollars 

and containing ten rn10.oo) dollars, u.s. currency; 
the above items all being the prope~ty of' Sergeant 
Bernard Herskovitz, Company A, 84th Armored Recon
naissance Battalion, Pine Camp, New York, and having 
been entrusted to the said Private Grover L. Brown 
for deposit in the United States mail. 

CH.ll.RGE II: Violation of the 96th Article of War. 

Specification 1: In that Private Grover L. Brown, ·com
pany A, 84th Armored Reconnaissance Battalion, did, 
at Pine Camp, New York, on or aboutJune·l3, 1942, 
enter into and trespass upon a certain foot locker, 
the property of' G. Alvin Gross, "Without the pennis
sion of the owner, such act being to the prejudice 
of' good order and military discipline. 
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Specification 21 In that Private Grover L. Brovm, Can

pa.ny A, 84th Armored Recormaissance Battalion, did, 

at Pine Camp, New York, on or about June 26, 1942, 

enter into and trespass upon a certain foot locker 

the property of .Arthur w. Morgan, 'Without the per

mission of the owner, such act being to the preju-· 

dice of good order and military discipline. 


. ' 
. He pleaded not guilty to Charge I and its Specifications and to Charge 
II and its Specifications. In the course of the trial a nolle prosequi 
was entered 'With respect to Specification 3, Charge I~ He was found 
·not guilty of Specifications 1 and 2, Charge I, and guilty of Charge I 
and Specifications 4, 5, .6 and 7 thereunder and of Charge II and its 
Specifications. No evidence of previous convictions was introduced. 
He waa sentenced to be dishonorably discharged the service, to forfeit 
all pay and allowances due or to become due and to be confined at hard 
labor for two .years. The reviewing authority approved the sentence, 
designated the Federal Reformatory, Chillicothe, Ohio, as the place or· 
confinement and forwarded the. recora !or action under Article of War 
5~~ . 

3. Specifications 4,. 5·. and 6, Charge.,I, relate to the alleged 
larceey·or three letters, the property of Private Nicklas c. Kallas, 
Technician Fifth ~ade Donald P. Wolfe.' and Corporal. Bernard Herskovi tz, · 
respectively. ·Specification 7, Charge I, relates to the, alleged embezzle
ment of three letters and.$10 United States money, the property ot 

.Herskovitz. ,Specifications l·and 2, Charge II, relate to alleged tres
passes by entering two.foot lockers belonging to Privates G. Alvin Gross 
and Arthur w.·.Morgan. The alleged qwners or. the several letters, the 
money and the footlockers, as well· as' Privates Gross and_l,{organ, were . 
members of Canpany- A, 84th Armored ~eoonnai~sa.nce Battalion, of which . 
company accused was a sergeant. ··· The canpa.ny was stationed at Pine Camp,. 
New York, during,the period covered by the charges (R.·18, 23, 26, 27, 
32, 34). Mail for members of the canpany was habitually. delivered to 

. the charge of quarters for distribution and undelivered mail was usually 
left in the d~ roan, ,tied in a bundle; on or near a desk assigned to 
the charge of_ quarters (R.· 13, 14, 21). Accused _served from time to 
time-as charge of quarters (R. 41). Accused·~and another noncanmissioned 
officer together occupied a "small Sergeant.rs,room" in barracks (R. 9, 
43). .A.bout June Zl, .1942· (R. 8, 27 ), at a time at l'lhich accused "9'as . 
preparing :to ltJ.eave for Fort Knox", accused's room was searched and some. 
lette,:s were found under a piece·of linole~ beneath his :footlocker 
(R. &, 29) and others -were !ound ·in his barracks bag (R. 20) among a 

"huge bunch of -letters•. · Sane soiled clothing and a pair of boots were 

~so found in- the barracks .bag(R. 21, 22). . 


. Among' the' letters fo~d under the linoleum was that described 
· in Speciftcation 4,- Charge. I,_ addressed to Private Nicklas c. Kallas 
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(R. 29) and.postmarked at Lorain, Ohio, June 6, 1942. The letter, 

,vritten by Kallas' 11-year-old brother and containing a message of 

personal interest to Kallo.s, contained nothing of intrinsic value (Ex:. C). 

Kallas testified that the only ·time he had seen the letter was y;hen his 

company commander had shown it to him and that he had not given accused 

permission to have the letter iri his possession (R. l?). 


Among the letters found in the barracks bag was that referred 
to in Specification 5, Charge I (R. 20, .28), signed by three persons and 
addressed to Technician Fifth Grade Donald P. 1':olfe (Ex. E). The J.e tter 
had been mailed Mey 25, 1942, at Canton, Ohio. It had contained 11news 
from he.men and $2 in bills (Ex. J). Wolfe testified that he had seen th3 
letter on June 2?, 1942, and that he had not given accused permission to 
have.it (R. 28). 

The letter referred to in Specific:ation 6, . Charge I, was found 
in the barracks bag. (R. 20). It was dated October 11, 1941, signed by 
Corporal Bernard Herskovitz (R. 2.'.3), and addressed to Jiiss Syd Freedman, 
New York City (Ex. D). Herskovitz testii'ie~ that he delivered the letter, 
sealed, to accused for mailing, {R. 25, 26).~' 'When found the letter was 
still sealed (R. 2.'.3, 26). It had not been mailed (R. 2.'.3; Ex. D). Herskovitz 
testified that he had never given e.ccused permission to·~ee,2 the letter 
(R. 2.'.3). . 	 . . . . : . . ; . . . 

Neither of the letters referred to 1n Specii'ication ?, Charge 
I, was produced at the trial. Herskovitz testifi~d that the three letters 
were written, sealed and stamped by bin!. about A,pril 24 or 25, 1942, that 
they were delivered to accused with the request that he.mail them "in 
town", that they were addressed to Ju)j,ua Herskovi tz, Miss Syd Freedman 
and Miss Rochelle KJ4ne, respectively, and that the letter to Miss Kline 
contained a wedding gift of. $10 in money (R. ·2.3, 24). Witness·further 
testified that within about two hours after receiving the letters accused 
reported to witness that he had mailed them. (R. 25). · These letters were 
not received by the persons to whom they were addressed (Exs. a, H, I). 

As to Specification l, Charge ll,. Sergeant George W. Grant, 
.	Cpmpany A, .84th Armored Reconnaissance. Battalion, testified that on 
SaturdS3T afternoon, June 1.3, 1942,. while the company was "having athleticsn, 
he entered the compan,y barracks and by means o! a mirror saw that accused 
"had a footlocker open". The footlocker belonged. to Private a. Alvin 
Gross of the company~ Accused "slammed" the top shut, apparently when h~ 
heard 'Witness enter (R• .34). Accused turned around and said that he had 
pinched himself (R• .35). Gross testi!ied that·he had not given accused 
permission at any time ~o enter his f'ootlocker.(R • .36) •. 

In respect to Specitication 2, Charge II~ Technician Fifth 

Grade Nick Chychula, Company A, 84th _u,nared Reconnaissance Battalion, 

testified: · 
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"It was on Friday, June 26th, when I went to call 

the table waiters. I opened the door.of the barracks 

and I saw Grover Brovm on the footlocker in the middle 

of the aisle. The footlocker belonged to Private First 

Class J.Iorgan •. While I closed the door, he closed the 

footlocker and his face turned red. He told me .that he 

was looking for matches. I offered him mine and ho took 

the light and he went upstairs" (R. 30). 


\'fitness saw accused's hands "in the footlocker" but did not see him 
remove anything (R. 31). Morgan testified that he left his locker 
closed but unlocked (R. 33) and that h~ did not give accused permission 
to enter it (R. 32). 

Accused. testified that he never saw the Kallas and Wolfe 
letters (Ex:s. c, E) (Specs. 4, 5, Chg. I) before they were shown to him 
by his company commander after they were found in his room, and he did 
not know they were in his room. (F.. 40, 41, 43). The letter to I.liss 
Freedman, dated October 11, 1941 (Ex. D)(Spec. 6, Chg. I) and another 
letter were given to accused by Hers!covitz with a request that accused 
mail them. Accused put them in a pocket of his shirt and foreot to 
mail them. He testified that Herskovitz, 

"never brought up the subject when I came back and I 

forgot about them. I sent that shirt to the cleaner 

and when it came back the two letters were pinned on 

the pocket. At that time men over 28 were discharged 

dram the .f.:r'rr'zy" and Sergeant Herskovitz was discharged 


~and I did not knOi"T vrhere to mail them since he was al 

ready gone.· I put them in some of rrry possessions. He 

came back and I thought about giving him the letters, 

but it must have slipped rrry mind. At the time I 'thought 

of them, he was not around" (R. 40, 41). 


Asked concerning pin marks on the letter accused testified that the 
letter was "sort of clamped on the shirt" (R. 44). ~ith respect to 
Specification 1, Charge II, alleging trespass upon Private Gross' 
footlocker, accused testified that he entered the barracks and, not 
feeling well, sat down on a locker. The lid was partly open and "I 
caught the back of rrry pants between ·the lid and the bottom of the 
footlocker". He raised the lid to release his clothing. As to the 
other footlocker involved in Specification 2, Charge II, accused 
testified that while preparing to leave the company he saw a book of 
matches in an open locker and picked it up but that there were no 
matches in it so he asked Chychula for a light for his cigarette (R. 42). 

Captain Leslie R. Wilcox, Company A, 84th A.nnored Reconnaissance 
Battalion, company commander of Company A, testifying in response to 
questions by the defense in regard t~ the circumstances under w~ich 
accused had been administratively reduced to the ·.grade of private, was 
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allowed to testify, that money and other things had been missed by men 
of the company and that "things pointed to Brown" (R. 37). Yfitness also 
testified, in response to questions by the court, that he re.duced accused 
because, 

"I knew he was guilty***• As for the offense as ~eged 
in this case, I cannot actually say that Broffll was guilty, 
but the men of the company did not trust him. They thought 
he was guilty of stealing money and it is not a good idea 
to have a non-com in charge of men that cannot be trusted. 
He was not reduced for this alleged offense" (R. 38). 

4. The evidence with respect to Specifications 4 anti;, Charge I, 
shows that letters addressed to Kallas and Wolfe were found in a room 
occupied by accused jointly with another soldier. The Kallas letter 
was found under a piece of linoleum on which accused's footlocker was 
resting and.the Wolfe letter was found in accused's barracks bag. The 
letters had been in the mails but had not been received by the addressees. 
The manner in which the letters were diverted from the aGdressees does 
not appear except that it was shown that the company mail was normally 
distributed b:; the charge of quarters or, if undistributed, was left 
openly in the company day room to 'Which all members of the company had 
access. There is no proof of trespass by anyone in either case. 

Such possession by accused as vras proved was not, of itself, 
sufficient to raise a presumption that the letters had in fact been 
stolen (Rosenberg v. State, 134, N.E. (11d.) 856; State v. Lee, 182 s.w. 
(Ho.) 972). The letterscould have reached accusecfi's"room by means 
other than through theft. It is only proved that they reached this 
room and did not reach the addressees. The following from an opinion of 
the Court of Appeals of Alabama expresses the applicable rule of law: 

"The only support for the charge.of larceny made 

against the defendant was evidence tending to prove his 

possession and sale of a cow which had disappeared from 

a pasture from which cattle sometimes escaped through 

broken places in the fence which inclosed it or at.a 

point w~re a branch ran under the fence. There was 

an entire absence of evidence having any tendency to 

prove how the cow got out of the possession of its 

owner or came into the possession of the defendant. It 

would be pure surmise to say that he feloniously took 

and carried it away, rather than that he innocently 

took charge of it when it strayed on premises of which 

he had possession or control. To say the defendant's 

acquisition of.possession amounted to a trespass or 

was accompanied by a felonious intent would be a 

guess, not a finding on evidence capable of shedding 

any light on the inquiry" (62 Southern (Ala.) 270). 
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, Paragraph 112 !!: of the Manual for Courts-Martial states: 

"Proof that a person wa.s in possession of 
recently stolen property, if not satisfactorily 
e::xplained, may raise a presumption that such per
son stole it.11 

It is clear from the language thus used that the presumption of guilt 
is not raised until it first be proved that the property was stolen by 
someone. The corpus delicti of larceny may be established by circum
stantial evidence, but the circumstances proved in this case, including 
the location of the letters when found, did not suffice for that purpose. 

. , Although possession by accused of the W03..t'.~ letter was . 
sufficiently established by the proof that it was found·in his barracks 
bag to which, in so far as appears, no one else had access, it is to be 
noted that the Kallas letter was not shown to have been in the personal, 
conscious and exclusive possession of accused. To be true, the letter 
was found under accused's footlocker but the circumstances indicate that 
it could readily have been placed there by some person other than accused 
(see CM 202720, Clem, and cases cited therein). The controlling rule in 
this connection is stated in Ruling case Law as follows: 

"The generalrule that the possession of stolen 
property is evidence of guilt is limited by the rule that 
to warrant an inference of guilt it must further appear , 
that the possession was personal, and that it involved a 
distinct and conscious assertion of possession by the 
accused. It would be pushing the rule too far to require 
of one accused of a crime an explanation of his possession 
of the stolen property, when such possession could also, 
with equal right, be attributed to another. Hence the 
mere fact of finding stolen articles on the premises of 
a man of a family or in a place in which many others 
have free access without showing his actual conscious 
possession thereof discloses o~ a prima facie con
structive possession and is not such a.possession as 
will justif'y an inference of guilt by reason thereof" (17
R.C.L. ?J). . . 

There being no adequate proof of the corpus delicti of the 
larcenies charged in Specifications 4 and 5, Charge I, the findings of 
guilty of those Specifications must faJ.l. 

. As to Spe~ification 6, Charge I, the evidence shCIIVS that 
Corporal Herskovitz .handed?the letter involved to accused for mailing, 
that accused failed to mail it and that it was recovered, unopened, 
from the barracks bag belonging to accused. · Larceny is charged but 
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there is no proof 'Whatever that the letter was ta.ken by trespass. It 
was, in fact, intrusted to accused, and there is nothing in the circum
stances to suggest that when he received it he had the intent to con
vert it to his own use. Trespass, an essential element of larceny 
(par. 149 K, M.C.M.), not having been established the eVi.dence is legally 
insufficient to ~upport the finding of guilty of this Specification. 

The evidence shows, with respect to Specification 7,. Charge r; 
only that the three letters referred to in the Specification were turned 
over to accused for mailing, that he reported that he mailed them, and 
that they were not received by the addressees. There is no proof' of' 
~ act of appropriation of the three letters by accused, and embezzle-· 
ment, as charged, is not therefore proved•. The finding of guiity of 
this Specification has no substantial support in the evidence. 

In respect to Specifications land 2, Charge II, the evidence 
shows that accused, without the permission of the owners, touched or 
placed his hands within footlockers belonging to the two soldiers 
named in the Specifications. There is no proof' that accused violated 
any substantial property right in either'.case, or tba.t he intended to 
do so. There is no evidence that any military regulation or order was 
violated. The trespasses were purely technical. In the absence of 
proof of an intent to steal or otherwise to interfere with the owner's 
rights of' property or of an intent to· co1]l!Ilit a depredation, the acts 
or accused were.not prejudicial.to good order or military discipline 
and did not amount to offenses in violation of Article of war.96. The 
company commander testified that accused was suspe_cted of' being a thief' 
and that he believed accused guilty of' the larcenies herein charged, 
but this testimony, i.t' competent for any purpose, -was certainly not com
petent, either as evidence o.t' bad character or as an opinion as to guilt, 
to prove that accused entertained criminal designs with regard to the 
lockers or their contents (par. 112 b, M.C.M.; sec. 945, Wharton's 
Criminal Evidence, (11th Ed.); People v. Creegan, 53 Pac. (Calif.) 
1082). 

5. For the reasons stated, the Board o.t' Review holds the record 

of trial legally insufficient to support the findings o.t' guilty and 

the sentence. 


Judge Advocate. 
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1st Ind. 

Har Department., J.A.G.O • ., DEC 1 1942 - 'l'o the commanding Gen
eral., 4th Armored Division., Camp Young, California. 

1. In the case of Private Grover L. Brown (15044610)., Company 
A., 84th Armored Reconnaissance Battalion,. I concur in the holding of 
the Board of Review and for the reasons stated therein recommend 
that the findings of guilty and the sentence be vacated. 

2. When copies of the published order in this case are forward
ed to this office they should be accompanied by the foregoing holding 
and this indorsement. For convenience of reference and to facilitate· 
attaching copies of the published order to the record in this case., 
please place the file number of the record in brackets at the end or 
the published order., as follows: · 

( ClJ 226734) • 

Myron C. Cramer, 

Major General, 


The Judge Advocate General. 


1 	Incl. 
Record or trial. 

DEC 1 !12 PM 

-~ 
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UNITED STATES ) WEST COAST ARMY AIR FORCES 

v. 
)
) 

TRAINING CENTER 

Private RAY T. JOSEH! 
(16028078), 302nd Service 
Squadron, Lemoore Army 

) 
) 
) 
) 

Trial by G.C.M., convened at 
Lemoore A:rrrry Flying School, 
Lemoore, California, September 
16, 1942. Dishonorable dis

Flying School, Lemoore, , ) ch:i.rge and confinement for 
California. ) fifteen (15) years. Penitentiary. 

REVIEW by the BOA.RD OF REVIEW 
HILL, CRESSON and LIPSCOMB, Judge Advocates. 

1. The Boa.rd of Review has examined the record of trial in the 
case of the soldier named above. 

2. The accused was tried upon the following Charges and Speci
fications: \ 

CHARGE: Violation of' the 58th Article of' War. 

Specification: In that Private Ray T. Joseph, 302nd 
Service Squadron, did, at Lemoore .Army Flying 
School, Lemore, California, on or about July 15, 
1942, at about 2.P.M., desert the service of' the 
United States and did remain absent in desertion 
until he was apprehended at Auburn, California 
on or about July 16, 1942. · 

ADDITIONAL CHARGE& Violation of the 9Jrd Article of War. 

Specification: In that Priv<!.te Ray T. Joseph, J02nd Service 
Squadron, Lemoore Army Flying School, Lemoore, California, 
did, at Inglewood, California on or about June 3, 1942 
by force and violence and by putting him in fear, 
feloniously take, ate.al and carry away from the person 
of George Weber, a civilian, cash and indorsed bank 
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checks, the property of the.said George Weber, 
value of about ~150.00. 

He pleaded not guilty to Charge I and the S~ecification thereunder and 
guilty to the Additional Charge and the S~ecification thereunder. He 
was found guilty of all Specifications and Charges and was sentenced 
to be dishonorably discharged the service, to forfeit all pay and 
allowances due or to become due, and to be confined at hard labor for 
20 years. The revie1ving authority approved the sentence, reduced the 
period of confinement to 15 years, designated the United States Peni
tentiary, lJcNeil Island, WashinLrton, as the place of confinement and 
forwarded the record of trial for action under Article of War 5~. 

J. The evidence for the prosecution is substantially as follows: 

At about 8:45 p.m., June 3, 1942, Georga A. Weber, a service 
station operator in Inglewood, a suburb of Los Angeles, California, 
placed four gallons of gasoline in a car occupied by three "boys". Be
fore payment was made, one of the three put a gun in the back of Er. 
Weber, took him to his storeroom 'Where another emptied his till, asked 
him for his purse and took the money out of it. They·secured in all 
about $108 in cash and three checks; one for Cl8.?5, one for about 
t? and a third for about $2 _.;. totalling about t;1J5. Mr. Weber 
identified one check taken from him (Ex. B), a check for $18.75 dated 
i.!a.y 28, 1942, drawn by the Sam Hill Realty Company to the order of 
Taylor c. Felt, and indorsed by Mr. Felt, which Weber had cashed for 
Felt. This check bore the further indorseIT1ent "Edsel i,ayne", two 
cancelled bank stamps, an illegible one dated June 11, 1942, arid one 
of Bank of America, N.T. ands.A., Los Angeles, California, dated June 
12, 1942. The words "Payment stopped" were stamped across the face of 
the check (R. 20, 21, Ex. B). 

Private Joseph A. Bates testified that he accompanied the 
accused on the night.of June 3, 1942, on a robbery of a filling 
station between Inglewood and Los Angeles. The accused was then armed 
with a .22 caliber revolver (Ex; C). Bates, Edsel Layne and accused 
were in a line-up with their guards at .a later date 'When the filling 
station attendant tried to identify them (R. 25, 28) • 

. Mr. A. J. Norwood, teller, Visalia Bank of .America, identified 
accused as a man whom he had twice seen in the bank. The first time 
was in the first part of June when he cashed a check for accused. That 
check was never returned to the bank. At the same time he cashed a bad 
check (Ex. B) for 1:r. Layne upon proper identifiecation. He saw accused 
a second time when accused and Layne were brought to the bank under . 
guard for identification early in July (R. 16-19). 

In the latter part of June or early part of July, ;l..942, 
Captain Arthur Wright, Air Corps, Assistant Provost W.arshal,. Lemoore 
Army Flying School, advised the accused and Layne that they were 
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under investiEation for certai~ holdups and robberies committed in 
Los Angeles 0uring the period the two men were in Los J.J1eeles, and 
in view of the gravity of the situation the men should be rather 
careful. Some time after that conversation the two men were released 
from confinement around July 15 or 20 (R. 12-15)~ 

The accused absented himself without leave from his organi
zation at Lemoore P.:rmy Flying School, Lemoore, California, at 2 p.m., 
July 15, 1942. The accused and Layne were apprehentied in civilian clothes 
by L. Yi. Lardner, California State Highway Patrolman, on Hir;hway 40, be
twe·en Auburn and Colfax in Placer County at about 10 p.m. on July 16, 
1942. "They" stated that they -,,ere from Los Angeles and were going to 
Reno to seek employment and had ~~ven their draft registration cards to 
their little cister to play with. He took them in the back seat of his 
car to Placer County Jail. He also placed their small bag in the car. 
About six weeks later, Lardner saw his captain remove a loaded gun 
(Ex. C) from under the back seat of that car. Lemoore is approximately 
280 miles .distant from Auburn and 29S miles from Colfax (R. 10, 11, 28
32; Ex. A). 

The accused was received at HcClellan Field, Auburn, from 
the civil authorities, confined there, and about July 23 was brought 
with Layne to Lemoore Army Flying School by Sergeant o. F. Brandon. 
Accused and Layne both asked Brandon to stop in Sacra.nento to pick up 
the military clothins which they had thrown away at an Associated 
Service Station. At the A~litary Police Station, 'Sacramento, they 
identified clotr..i.ng as their· milltary clothing and asked if they could 
remove their civilian clothes and put on the military clothine before 
reaching Lemoore (R. 41, 43). 

The accused stated, about July 25, to Private Bert A. McIntyre, 
a prisoner confined in the next cell at the post guardhouse, Lemoore Army 
Flying School, that he had intended to go to Illinois and leave the 
service 'When he left and was picked up, that he intended to become a 
second "John Dillinger", and that when he was picked up he placed the 
pistol under the back seat of the car of the officer who picked them up 
(R. 32-41). 

At some date in July, Mr. Weber came to the guardhouse and 
inspected a line-up of about 15 boys. He stated to Kajor Spiegel that 
he could not identify any of the men in the line-up as the men who 
held him up (R. 22-24). 
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4. Defense: 

Private Edsel P. Layne testified that w.hile confined in the 
guardhouse, from July 23 to August 19, 1942, in the same cell as 
accused and next to the cell of Private McIntyre, he did not remember 
that accuse~..dever said that he intended to leave and never come back. 
He reuemberithat accused let him read a letter from the family of 
accused in vlhich it was stated that the wife of accused had been 
stepping out and not taking adequate care of the child of accused. He 
was in a line-up between June 2 and July 14, when a man who attempted 
to identify some of them stated to Major Spiegel that he could not 
iaentify any of the men who held him up. He heard accused say that 
accused intended to return home to straighten out family matters, but 
did not remember anything about imitating Dillinger. Both he and 
accused knew that they were'under investigation but did not know the 
subject matter of the investigation (R. 44-52). 

The accused stated that he enlisted two years ago at the age 
of 17. He had had no trouble in civil life. He denied making state
ments to l\'.cintyre as to v<hat he intended to do. He overheard conver- · 
sation between l:lt'. Weber and Major Spiegel at the line-up to the effect 
that Weber did not recognize any of the men. He had permitted Layne to 
read letters from l-J.s family which contained adverse criticism of his 
wife, but those 1~ ;ters had been destroyed. The accused left shortly 
after his rele.ase from confinement on July 15, to go hotie, straighten 
out his wife and ge+. custody of his child. He changed from uniform to 
civilian clothing in Sacramento because he figured he could get by the 
military police in civilian clothes and because he had once been caught 
by them at Needles, California. He had never seen Exhibit C before 
but did have a .22 automatic. He denied the truth of the testimony of 
Bates and the officer as to the gun. He knew that he was under in
vestigation and tr.at the investigation was not over when he was released 
from confinement.· One reason for leaving was that he knew nthis" was 
coming up, that he would get ten years for it and he wanted to see his 
baby before it ciid (R. 53-57). 

5. The accused pleaded guilty to the Additional Charge and its 
Specification alleging robbe;ry by stealing bJ' force and violence cash 
and bank checks of a value of about $150 from the person and presence 
of George Vleber at Inglewood -- a suburb of Los Angeles, California -
on June 3, 1942. Although Mr. Weber did not identify the accused, the 
evidence shows that accused, armed with a revolver, did participate in 
that robbery. 

6. With respect to the original Charge and its Specification, the 
evidence shows that the accused absented himself without leave from his 
organization at Lemoore Army Flying School, Lemoore,California, at 2 p.m., 
July 15, 1942, and ~;as apprehended in civilian clothes on u. s. JI) be
tween Auburn and Colfax in Placer County, California, about 290 miles 
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from Lemoore. 

He had been previously confined because of a suspected con
nection with robberies in Los Angeles, but was released 'With knowledge 
on his part that the investigation was not completed. While confined 
in the guardhouse. after his apprehension, accused stated to a fellow 
prisoner that when he left and was picked up, he intended to.go to 
Illinois, to leave the service and become a second "John Dillinger", 
and that he secreted a pistol under the back seat of the car of the 
patrolman who apprehended him. The accused testified that he left 
after his release from confinement on July 1.,5,. to go home, straighten 
out his wife and get custody of his child; that he knew when released 
he was still under investigation; that one reason for his leaving was 
that he knevr "this" was coming up,. that he would get ten years for 
it and he wanted to see his baby before it did; and that he changed 
from uniform to civilian clothes in Secramento with the purpose of 
evading military police en route. 

The court was authorized to infer,. as it did, from the above 
circumstances,. the intent of accused to remain permanently absent. 

7. Accused enlisted September 17, 1940, stating his age as 18 
years. He now states that his correct age at that time was 17 years. 

There is no limit of punishment for desertion committed in 
time of war. Dishonorable discharge, total forfeitures and confinement 
for ten years is authorized upon conviction of robbery in violation of 
Article of War 9J. 

Evidence af five previous convictions for absence 'Without 
leave for periods from three days to two and one-half months were intro
duced in evidence. · 

8. The court was legally constituted. No errors injuriously · 
affecting.the substantial rights of the accused were committed during 

·.. ·. the trial. The Board of Review is of the opinion that the record is 
legally sufficient to support the findings of guilty and the sentence. 

/::::::> . 
~I~, Judge Advocate. 

~~e:-, Judge Advocate. 

Judge Advocate. ~!!.~ 
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f.J,b 
UNITED S T A T E S 	 ) 7th MOTORIZED DIVISION 

) 
v. 	 ) Trial by G.C.M., convened at 

) Needles, California, September 
Second Lieutenant JOSI.AH P~ ) 15 and December_5, 1942. Dis-· 
GAYIE, Jr. (0-352478), 7th ) missal, total forfeitures, and 
Reconnaissance Squadron. ) confinement for one (1) year. 

OPINION' of the BOARD OF REVIEW 

HILL, LYON and SAR.GENT, Judge Advocates 


1. The Board of Review has examined the record of trial in the 
case of the officer named above, and submits this, its opinion., to 
The Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifi 
cations t 

CHARGE 	 It Viol~tion of the 64th Article of war. 
Specification 1: In that 2nd Lt. JOSIAH P. GAYLE, JR. 

V 	 did,- at Needles, California, on or about September 

8, 1942, offer violence against Captain ASHLEY A. 

BLINN, 1st Lt. LCWELL M. GRAVES, end 1st Lt. 

GEORGE w. JONES, his superior officers, who were 

_then in the execution of their office, in that he, 

the said 2nd Lt. JOSIAH P. GAYIE, JR., did violently 

resist their attempts to quell a disorder in which 

he was engaged. 


Specification 21 In that 2nd Lt. 'JOSIAH P. GAYLE, JR., 
· 	 h~received a lawful° command from }lajor JAMES E. 

PEMB.iillTON, his superior officer, to •state his rank, 
name, and organization" or words to that effect, did, 
at Needles~ California, on or about September 8, ' 
1942, willf'ully disobey the same. 1 
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CHARGE IIa Violation of the 68th .Artiole of War. 

Specification la In that 2nd Lt.· JOOIAH P. GAYU, JRo 

being engaged in a fray e.mong persons subject to·· 

milita.ry la1'T, &nd having been ordered into arrest 


· by Pf'o. JAMES E. CLINE, did at Needles, California 
on or· about September 8, 1942 do violence to the 
said Pfo. JAMES E. ·CLINE by atriki:og him with his 
fist, Pfc. JAMES E. CLINE being then in the_exeou
tion o:f' his duty as a milita.ry policeman. 

CHARGE III, Violation of the 85th Article of Wa.r 

(Finding of Not Guilty}'. 


Specif'ioa.tion la {Finding o£ Not Guilty). 

CHARGE IVa . Violation of the 95th Article of War. 

· Specii'ioation la In that 2nd Lt. JOOIAH P. GAYLE, JR. 

was, at Needles, California., on or about September 

8, 1942 in a public place, to 'Wit, Highway 66 at 


· edge of Needles. Calitornia, drunk a.?ld disorderly 
while in uniform.· 

CHARGE Va Violation of the 96th .Article of war. 

(Finding of Not Guilty). · 


' Specification la (Finding or Not Guilty). 

Specification 2a (Finding of Not Guilty). 

Specifications land 2, Charge I, Specification 1, Charge II, Specifi
cation l, Charge IV, and Specification 2, Charge V, were amended by 
changing the date from September 8, 1942, · to September 7, 1942 (R. 6). 
He pleaded guilty to the Specification, Charge IV, and to Charge IVJ 
end not guilty to all other Specifications and Charges. He was found 
not guilty ot the Specification, Charge III, end of Charge III, and o:f' 
Speci.t'ications l and 2, Charge V, and of Charge v. Re was found guilty 
o:f' Specitioationa l and.2, Charge I, and of Charge I; of the Specifica
tion, Charge II, end of Charge IIJ and o£ the Specification, Charge IV, 
and of Charge IV. He was sentenoed to be dismiaaed the service,. to for
feit all f?8.Y and allowances due or to become due, e.nc1 to be confined at 
ha.rd labor for one year. Xhe reviewing authority approved the sentence, 
and forwarded the reoord of trial for action under the 48th .Artiole of 
war. 
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3• The evidence for the prosecution, upon the Specifications of 
which the findings of guilty were approved, is substantially as follows 1 

The accused, a platoon leader of Troop "B", 7th Reconnaissance 
Squadron, was given the duty; on September 7, 1942, of eonduoting his 
platoon to Needles, California, and returning it at 10a30 p.m. to oamp 
in the bivouac area occupied during maneuvers. The party left camp 
about 6 o'clock er.d returned at ab01t 11 o'clock in the evening (R. 16). 
iihi.le in the town of Needles the accused became drunk. A number of the 
men had been drinking, and there was considerable confusion• .&f'ter the 
truck had proceeded a short distance towards camp, the truck was stopped 
e.nd the accused got into the body of the truck with the men. Tb.ere was 

(

scuf'fling, and same blov;s were struck. The truck continued for a. short 
distance, and again stopped. The accused and two of' his men engaged in 
argument, left the truck, and began fighting on the ground.at the side 
of the road (R• 16-19, 23-24, 28•29, 34a•35). 

Captain A,shley A• Blinn, First IJ.eutena.nt Lowell M. Graves, 
First Lieutenant George w. Jones, and a }Jr. Woods, who were procee:ding 
by oar from Needles to oamp over the same route, observed the fight, a.nd 
s~~ccg&ded in stopping it. Captain Blinn was attempting to reorganize 
the .men and start them on their way to the camp when the accused became 
belligerent. The accused protested and refused to accompany Captain 
Blinn and Lieutenants Graves and Jones, called upon his men to help him 
physically oppose the officers, repeatedly struck at them with his · 
fists, and swore at them, and, with the assistance of one of the members 
of his platoon, forced Captain Blinn, and Lieutenants Graves and Jones 
to 'Withdraw until military police arrived at the scene to aid in the 
quelling of the disorder in which the.accused was engaged. The accused 
stated to Captain Blinn that at .first he thought they were _his friends, 
but they were really his enemies. In the opinion of Captain Blinn, ac
cused was very drunk, but knew and understood what they wanted, and 
objected to what they wanted to do. The accused resisted the members 
of the military police, and ordered them a.way. Captain Blinn directed 
the.military police to go ahead and handle the situation (R. 21•25, 25• 
29, 29-31, 38-41). . , 

Private First Class James E• Cline, Military Police, told ac
cused that he was e. military policeman. and had an order to take ac
cused to the hospital. Accused told Cline that he did not want Cline 
or anyone else bothering him. When Captain Blinn ordered accused taken 
to the hospital, the accused hit Cline with his .fist, and knocked Cline 
down. Cline then got up, held accused so that accused could not hit 
him, and .forced accused into the jeep. At the hospital, the accused 
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refused to let the doctor look at his head. The doctor said that ac
cused was not badly hurt, but had lacerations about the mouth and face. 
\'then Cline grabbed accused by the arm, accused swung at and kicked · 
Cline while he was forcing accused into the jeep to talce accused to the 
police station in needles. Clina had on his military pol.ice brassard, 
told accused that he was a military policeman, but did not tell accused 
that he was under arrest (R. 29-31, 41). 

At the police station Major James E. Pemberton, Provost Marshal, 
asked accused for his name, serial number, and organization. The accused 
refused to answer. ,'ihen asked if he knew that he wa.s receiving orders 
from a senior officer, accused replied that he did. Major Pemberton then 
stated that he was giving accused a direct order to give his name, rank, 
aerial number, and <rge.nization. The e.ocused replied, "I do not have to". 
Accused ma.de no reply to Ma.jor Pemberton1s request to see his "dog tags". 
ihen Major Pemberton reached out for them, the accused struck his hand 
away. Wljor Pemberton called in Major Edwards and Captain Blinn and 
repeated his order to accused with no result. Uajor Pemberton then 
learned the identity of accused from the passes of some men in the organ
i1ation·or accused. When the accused was told that he was Lieutenant 
Gayle, ~e admitted his identity (R. 22-23, 31-32, 32•34). 

Captain Blinn expressed the opinion that accused was very 
drunk; ~jor Edwards,.Captain Rucks, Medical Corps, and First Lieutenant 
Graves, that he wa.s drun.lq and First Lieutenant Jones, that he was under 
the influence of liquor (R. 22, 27, 33, 41). 

4. The accused testified that he 1118.S directed to take his platoon 
into Needles on the night of September 7-8, 1942 • .After arrival at Needles, 
he went to the Elks Club, had a couple of drinks, went to a drug store, 
bought "a pint", and drank a.bout halt of it, and did not know what happened 
after that. ¥41.en a.11 of the men returned to the truck, he first sat on 
the front seat, and then jumped in back. The boys were 8.r!;Uing there and 
one or them grabbed him. He stopped the ca.r, straightened them out, and 
he was hit on the head with something. He did not remember walking away 
from the vehicle, did not recall seeing Captain Blinn or the presence of 
any officer, had no recollection of being a.t the hospita.l, ·. or a.t the 
police station in Needles, but did have a vague idea. of comi~ back to 
camp in a jeep the next morning (R. 42-46). 

6e With.respect to Spec1i'ication 1~ Charge I, ottering violence 
to his superior officer, and Specifica.ti on 2, Charge I, w:l. lltul dis
obedience of his superior officer, the evidence is clear that the ac
cused offered violence to Captain Blinn, and First Lieutenants Graves 
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and Jones, and that he willfully disobeyed the order of Major Pemberton 
to state his name, rank, and organization. The accused seeks to avoid 
responsibility for his a.cts by stating that he became drunk end did not 
blow what happened. 

Five officers e:xpressed varying opinions as to his sobriety 
one that he was very drunk; three, including a medical officer, that he 
was drunk; and one that he was apparently under the influence of liquor. 
It appears clear, however; from his conversation with Captain Blinn, his 
remarks to the military police, and his statement that he understood 
that he was receiving orders from a senior officer, that he had suffi 
cient mental capacity to understand that in the first case he was offer
ini; violence, and in the second, willfully disobeying the lawi'ul oomnand 
of his superior officer. Fro~ those facts the inference may be properly 
drawn that.accused, at the time, had sufficient mental capacity within 
the purview of para.graph l26a, Manual for Courts-Martial, to understand 
that the officers were his superior officers, and to entertain the neces
sary element of specific intent to offer violence to them, and willfully 
and intentionally to disobey the order of one of them. In ·th.e opinion 
of the Board of Review the accused was not so drunk but that he recognized 
that the persons against whom he offered violence were his superior of
ficers, and knew that the order was from a superior officer, and that 
he willfully disobeyed it (M.C.M., 1928, par. 34). 

6. Specification l, Charge II, alleges that accused did violence 
to .Private First Class Jemes E. Cline, a military policeman in the 
execution of his duty, by striking Cline with his fist after he had 
been ordered into arrest by Cline, in violation of the 68th Article 
of \Var• 

.Article of War 68 grants power to ".All officers, members of 
the .Army 1;urse Corps, warrant officers, J,rmy field clerks, field 
clerks ~rtermaster Corps, and noncommissioned officers• to order 
into arrest in certain circumstances, and provides that whosoever, 
being so ordered, refuses to obey the order of such person, or does 
violence to him, shall be punished as a court-martial may direct. 
This Article of War does not grant such power either to a private 
first class, or to a military policeman as such. Private Cline ex
pressly denied that he informed the accused that he was under orders 
to place accused in arrest, or that he told accused that accused was 
under arrest. 

The evidence tails to support the allegation ·of a violation 
or the 68th .Articl~ or war. It does, however, show that the accused 
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struck with his fist and knocked down a milita.ry·policeman· in the execu
tion of his duty. That offense is one lesser tha.n, and inc:>luded w1thin, 
the Specification alleged, and constitutes a violation of the 96th 
Artiole of we.r. · · 

In the opinion of the Board of Review, the reoord of trial is 

legally insufficient to support the finding of guilty of a violation 

of the 68th .Article of War, but legally sufficient to support a find-· 

ing of guilty of striking with his fist, at the time and.place alleged, 

a. military policeman in the execution of his duty, in violation of the 

96th Article of 'Ulr. 


7. The accused pleaded guilty to being drw:ik and disorderly while 

in uniform in a public place, as alleged in Specification 1, Charge IV, 

in violation of the 95th Article of War. · 


The evidence shows that his -intoxication was sufi'ioient sensibly 
to impair the rational and full exercise of his mental and.p~aical 
faculties, within the definition of drw:ikenness under the 86th Article 
of Wa.r, e.nd that he was disorderly. Not only did he make a disgraceful 
exhibition of himself in the presence of enlisted men, but he did so 
among the men of his own organization who were under his charge for the · 
recrea.tione.l trip to Needles. The accused and two of his men engaged 
in a.n e.rgw;ent in the truck and began ti ghting on the ground at the 
aide of the road. '"1nthrop cites "Engaging in unseemly altercations.or 
broils with military persons * • * or other disorderly or violent con
duct of a disrespectful character in public" as an instance of·conduct 
unbecoming an officer e.nd a gentleman, in violation of the 61st (95th) 

. .Article of War (;nnthrop, Military Law and Precedents, Reprint,. P• 718). 
In the opinion of the Board of Review, the record establishH a viola
tion of the 95th Article of '\SIU". · 

8. The aooused is 28 years of age. The records of the Office of 

The Adjutant General show his servioe as follows a. 


Appointed second lieutenant, Cavalry-Reserve: from. the Reserve 
Officers Training Corps, Virginia Uilitary Institute, May 31, 1937 J 
transferred to Field Artillery-Reserve, July 2, 1937; transferred to 
Cavalry-Reserve, November 15, l937J extended active duty, March 1, 1942. 

' 9. The accused was found guilty by a general court-martial on · 

July. 30, 1942, of being drunk in uniform in Camp San Luis Obispo, 

California, July 16,' 1942, and sentenced to forfeit $50 per month for' 

3 months, to be r~stricted to the limits of the post tor 3 months, and 

to be reprima.nded. 


.- 6 

http:altercations.or


(161) 

10. The court was legally constituted, No errors injuriously 

affecting the substantial ri6hts of the accused were committed during 

the trial, In the opinion of the Board of Review, the record of trial 

is legally sufficient to support the findings of guilty of Specifica• 

tions 1 and 2, Charge I, and of Charge IJ legally sufficient to support 

only so much of the findings of guilty of Specification 1, Charge II, 

and of Charge II, as involve findings of guilty of assault and battery, 

at the time, place, and upon a military policeman in the execution of 

his duty, as alleged, in violation of the 96th J.rticle of ~Jar,; legally 

sufficient to support the findings of guilty of Specification 1, Charge 

rv, and of Charge rv; and legally sufficient to support the sentence, 

and to warrant confirmation of the sentence. Dismissal is mandatory 


·upon 	conviction of a violation of the 95th Article of War, and is author
iz~d upon conviction of a violation of the 64th or the 96th .Article of 
war. 

a ,--
~ -.S:: !~, ?~ , J~dge Advocate. 

L, (._.$_~ , Judge Advocate, 

~~~JUdge Advocate, 
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SPJGH 
CM 226842 	 1st Ind. 

iiar Department, J.A.G.O., JAN 1 8 1943 - To the Secretary of war. 

l. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of· 
Second Lieutenant Josiah p. Ge.yle,_ Jr. (0-352478), 7th Reconnaissance 
Squadron. 

2. I concur in the opinion of the Board of Review that the record 
is legally sufficient to support the findings of guilty of Specification.a 
1 and 2, Charge I, and of Charge IJ legally sufficient to support only 
so much of the findings of guilty of Specification 1, Charge II, and of 
Charge II, as involve findings of guilty of assault and battery at the 
time, place, and upon a military policeman in the execution of his duty, 
as alleged, in violation of the 96th ,Arti"cle of War; legally suffici8}'.lt 
to support the findings of guilty of Specification l, ·charge IV, and of 
Charge IV; and legally sufficient to support the sentence, and to warrant 
confirmation of the sentence. · 

I recommend that only so much of .the findings of guilty of 
Specification l, Charge II, and of Charge II, be approved as involve 
findings of guilty of assault and battery by accused at the time, place, 
and__ upon a military policeman in the execution of his duty, as alleged, 
in violation of the 96th Article o£ War, end that.the sentence be con
firmed and ordered executed. 

3. This officer was' heret~f'ore found guilty by general court
martial of being drunk in camp on July 16, 1942, and sentenced to 
forfeit ~50 per month for 3 months, to be restricted to his post for 
3 months, and to be reprimanded. 

4. Inolosed herewith are the draft of a letter for your signature, 
transmitting the record to the President for his action, am a form of 
Executive action tc carry into effect that recormn.endation. 

<2.. . ~o.-·----....,...... 

Jlyron c. Cramer, 

Major General, 
3 Inols. The Judge Advocate General. 
Inol .l•Record of trial. 
IDol.2-Dft.ltr.for sig. 

Seo.of War. 
Inol.3-Form of Executive 

e.o+.i rm • 

(Only' so much of the findings of guilt7 of Specification l, ·Charge II, 
' 	and of Charge II, are approved as involves findings of guilt7 of . 

assault and batter, 'tu' accused at the time, place, and upon a mili- · 
tar.r policeman in execution or his dut1! as alleged,. in violation or )
the 96th Article of war. Sentence oonf rmed. G.C.1t.O. 62, Z1 Mar 1943 
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WAR DEPARTMENT 
Services of Supply 

In the Office of The Judge Advocate General (163) 
Washington, D. C. 

SPJGK 
CM 226870 

UNITED STATES ) 21ID. ARUORED DIVISION 

v. Trial by G.C.M., convened at 
'Fort Bragg, North Carolina, 

Private EDDIE r. WOODS ) October 17, 1942. Dishonor
(14012035), Company C, ) able discharge and confine
:luaintenance Battalion, ment for eleven (1.1) years. 
2nd Armored Division. ~ Federal Reformatory, Chilli 

) cothe, Ohio. 

l 

------------~-· HOLDING by -the BO.AJU) OF REVIEW 
HOOVER, COPP and IWU)Y, Judge Advocates. 

1. The record of trial in the case of the soldier named above 
has been examined by the Board of Review. 

2. Accused was tried ' upon the .t'ollowing Charges and Specifi 
cations: 

CHARGE I: Violation of the 64th Article of War. 

Specification: In that Private Eddie I. Woods, Co. C, 

Maintenance Bn., 2d Armored Division, having re

ceived a lawf'u.l command from Capt. Allen E. Stalvey, 

his superior officer, to "double time down to the 

kitchen and then back her~) did, at Fort Bragg, 

North Carolina, on September 6, 1942, willf'ully 

disobey the same. 


CHARGE II: Violation of the 63rd Article of 17ar. 

Specification: In that Private Eddie I. Woods, Co. c, 

Maintenance Bn., 2d Armored Division, did, at 

Fort Bragg, North Carolina, on September 6, 1942, 

behave himseli" with disrespect toward Captain 

Allen E. Stalvey, his superior officer, by saying 

to him "No, by_God I won't do it", or words to 

that ef.t'ect. 
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ADDITIONAL CHARGE I: . Violation 0£ the 9.3rd Article of 'i'far. 

Specification: In that Private Eddie I. Woods, Company
"C", Maintenance Battalion, Second Armored Division, 
did, at Charlotte, North Carolina, on or about 
August 10, 1942, with intent to defraud, falsely 
make in its entirety a certain check in the follow
ing words and figures~ to "rlt: 

(£ace) 
No_ Loretta, Tennessee, Aug.10-1942 

COMMERCIAL NATIONAL BANK 66-17 
Loretta Tenn 

Pay to the order of Eddie I. Woods $10.oo 
Ten Dollars and oo/ Dollars 

Nigel c. Gambrell

(Reverse) 

Eddie I. Woods 

Allen L. Stalvey 

1st Lt. Ma.int.En. 

2nd Armt;,red DiV 


which said check was a writing of a private nature 
which might operate to the prejudice of another. 

ADDITIONAL CHARGE II: Violation of the 96th Article of War. 

Specliication: In that Private Eddie I. Woods, Co. c, 
ii4aintenance Bn., 2d Armored Division, did, at 
Charlotte, North Carolina, on or about August 10, 
1942 with intent to detr1,ud, falsely represent to 
Roy c. King of Charlotte, N.c. ·that a ·certain 
check in words and figures as follows, to wit1 

(Face) 
No_ Loretta, Tennessee, Aug 10-1942 

COl.lll&RCIAL NATIONAL B1NK 66-17 
Loretta Tenn 

Fay to the order of Eddie I. Woods $10.00 
Ten Dollars and 00/ · Dollars 

Nigel c. Gambrell 
(Reverse)


Eddie I. Vloods 

Allen L. Stalvey 

1st Lt. Ma.int. Bn. 

2nd Armored Div 
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was a good and valid check and that it would be 
honored and paid by the Commercial National Bank 
of Loretta., Tennessee on demand., which means 
whereof the said Eddie I. Woods did obtain from 
Roy C. King., the sum of ten dollars., lawful money 
of the United States. 

ADDITION.A.I. CHARGE III: Violation of the 61st Article of War. 

Specification: In that Private Eddie I. Woods., Com
pany "C"., Maintenance Battalion., Second Armored , 
Division., did., without proper leave., absent him
self' i'rom his Company at .l!eachland., North Caro
lina., from about August 2., 1942., to about August 
28,1942. 

He pleaded not guilty to Charges I and II and their Specifications and 
guilty to Additional Charges I., II and III and their Specifications. 
Ile was found guilty of the Charges and Specifications. Evidence of one 
previous conviction by special court-martial for absence l'dthout leave 
and breach of arrest., was introduced (Ex. C). He was sentenced to 
dishonorable discharge., forfeiture of all pay and allowances due or 
to become due and confinement at hard iabor for eleven years. Three
fourths of the members of the court present concurred in the sentence. 
The revievd.ng authority approved the sentence., designated the Federal 
Reformatory., Chillicothe., Ohio., as the place of confinement., and for
warded the record for action under Article of War soi-. 

J. The evidence relating to Charges I and II and their Specifi 
cations shows that about September 6., 1942., th~ cook in charge of the 
company kitchen o.f' Company c., Maintenance Battalion., 2nd Armored 
Division., at Fort Bragg., North Carolina., reported to the company com
mander., Captain Allen E. Stalvey., Ordnance Department., that accused was 
in the kitchen creating a disturbance., demanding immediate service of 
food and hindering the cooks in their duties. Captain Stalvey ordered 
the cook to direct accused to report to him at the supply room "on the 
double". Captain Stalvey waited in the supply room a few minutes and 
then went to the orderly room. He left word with ·men in the supply 
room to send accused to the orderly room. Yore than sufficient time 
had then elapsed to permit the arrival of accused. Accused did not 
appear at the orderly room. Captain Stalvey then went outside and 
"saw Private Woods strolling up" towards him 11at a shambling or loiter
ing gait". (R. 10) Upon being questioned accused stated to Captain 
Stalvey that he had been told by the sergeant to come at double time 
and that he had not done so because "he hadn't done anything to have 
to double-t:une for" (R. 11). Captain Stalvey testified that he then 
ordered accused to "double-t:une back down there to the kitchen and · 
then double-time back to where I was., as ordered". Accused made no 
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movement to comply with the order and Captain Stalvey repeated it to 
him. He still made no movement. toward compliance. Captain Stalvey 
asked him if' he was going to comply with the order, whereupon accused 
stated that "he would double-time down to the kitchen if Private, T-4 
Brownlee, who was standing nearby, would go down. there with him11 • 

Captain Stalvey admonished accused to obey the command 'Whether or not 
Brownlee vrent Ydth him and again asked ii' the accused was going to 
comply. Accused "hesitated a few minutes" and then stated, 11No, by 
God, I am not" (R.11). · 

In support of Additional Charges I and II and their Specif'i
cations there was introduced in evidence a check which conformed to the 
description set forth in the Specifications of Additional Charges I and 
II (R. 9; Ex. A). Attached thereto is a memorandum of the Commercial 
National Bank of Charlotte, North Carolina, noting that same had been 
dishonored (Ex. A). Accused presented the check to King's Soda Grill 
in Charlotte, North Carolina, and obtained $10 thereon (R. 1.:3). Captain 
Stalvey testified that he never saw the check until it was returned to 
him by mail, and that he did not sign or authorize anyone to sign the 
name "Allen It• Stalveytt thereon as an indorser. This 'Witness also 
testif'ied that when the check was shovm to accused the latter stated 
that he had "written everything on the check and had cashed it11 (R. 11). 

As to Additional Charge III and its Specif'ic~tion, Captain 
Stalvey testified that accused was absent without leave from his 
organization from August 2 to August 28, 1942, at which time he returned 
to the company of' his own volition (R. 10). 

Accused did not testily or make an unsworn statement. 

4. The evidence shows that at the place and time alleged in the 
Specification, charge I, accused received the command by Captain Stalvey 
to double time to the kitchen and_back and that accused refused to obey 
it. Was this command a law:t'ul one? There is nothing in the evidence 
to indicate that it had any relation to the performance of a military 
mission or was designed for or adapted to training purposes. On the 
other hand, the testimony of Captain Stalvey plainl,Y shows that the com
mand was given only because accused had failed to obey the previous 
order with alacrity. The results to be accomplished as well .as the 
p~sical acts required were 'Wholly punitive in purpose and effect. This 
being so, the command was unauthorized !or it was not of a type specifi
cally included among the disciplinary punishments sanctioned by Article 
of War'l04 and was not similar to any o! the punishments specifically 
so sanctioned. It has been expressly held that double timing is not 
authorized as punishment under Article of' War 104. In CY 173875, Pichla, 
the Board of Review said: 
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"The imposition of 'double-timing' as such 
is not one of the punishments authorized by the 
104th Article of War. However, extra fatigue 
is one of the punishments authorized by that 
Article, but fatigue or fatigue work means work 
in connection with the handling or care o! 
property, or necessary police or sanitary 
measures on posts and reservations and cannot 
be stretched in meaning to include simple 
'double-timing' unconnected with some such work 
as just mentioned"• 

Although a soldier be insubordinate in the most reprehensible degree 
tyrannical or capricious disciplinary measures are not to be counten
anced. The traditional rule in this regard is stated in }.;rmy' Regula
tions as .t'ollows: 

"Superiors are .forbidden to injure those 
under their authority by tyrannical or capricious 
conduct or by abusive language. While maintaining 
discipline and the thorough and prompt performance 
of military duty, all of!icers, in dealing with en
listed men, will bear in mind the absolute necessity 
b! so treating them as to preserve their self-respect" 
(par. 3, A.P.. 600-101 June 21 1942). · 

The command was unlawf'ul and the refusal by accused to obey it was not 
a violation of the Articles of War. The record is legally insufficient 
to support the findings of guilty of Charge I and its Specification. 

The evidence shows that after the command discussed above had 
been repeated accused was asked by Captain Stalvey if he intended to obey 
it. Accused answered, itNo, by God, I am not". The words used did not 
differ in effect from those set forth in the Specification, Charge II. 
The circumstance that the command was not one which the officer had 
authority to give did not justify the use by accused of impertinent 
and blasphemous language. The use of the language certainly detracted . 
from the respect due to the authority and person of the officer concerned 
and amounted to disrespecti'ul behavior within the purview at Article of 
War 63. The evidence supports the findings of guilty of Charge II and 
its Specification. 

The evidence, together with the pleas of guilty, supports the 
findings of guilty of Additional Charges I, II and III and their Speci
fications. 

-s
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5. The maximum punishment by confinement autho~ized by para
graph 104c of the Manual for Courts-Martial for the offenses of dis
respect to a superior officer' forgery, obta.in:i.ng money by false pre- ' 
tenses and absence without leave, as found under Charge' II and Ad- : 
ditional Charges I, II and III and their·specifications, respectively, 
is confinement at hard labor for. six years and 78 da:ys. Confinement·, 
in a penitentiary is authorized by Article of War 42 for the offense 
of forgery (Additional Charge I and its Specification), recognized as 
an offense of a civil nature and so punishable by penitentiary con- .,.. 
finement for more than one year by section 1401, Title 22, Coda of 
the District of Columbia. 

6. For the reasons stated the Board of Review holds· the' record 
of trial legall.y insufficient to support the findings of guilty of 
Charge I and its Specification and legally sufficient to support only · 
so much· of the sentence as involves dishonorable discharge, forfeiture.· 
of all pa:y and al.lawances due or to become due and confinement at hard '. 
labor for six years and 78 da:ys in a penitentiary, Federal. reformatory 
or correctional institution• 

.• 

~~~,g;;.;:;.._-:!=---'-:1"9-------"...__, _Judge .Advocate. 

~,;;.,;i~~::;Jlil...,~,._..,p(4,.q...._--1,.,__~'·, Judge Advocate~ 
' . 

e;;-,.~~~~~l(~~~~~-' Judge ,Advocate. 
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1st Ind. 

DEC 1 1942War Departmen , t J.A.a.o., . - To the Commanding General, 
2nd Armored Division, A.P0'252, Fort Bragg, North Carolina. 

1. In the case of Private Eddie I. ,'foods {140120.35), Ca:n.pany c, 
Maintenance Battalion, 2nd Armored Division, attention is invited to 
the foregoing holding by the Board or Review that the record of trial 
is legally insufficient to support the findings of guilty or Charge I 
and its Specification, and legally sufficient to support only so much 
or the s~ntence as inv~lves dishonorable discharge, forfeiture of aJ.l 
pay apd allowances due or to become due, and confinement at hard labor 
.for six years and 78 deys in a penitentiary, Federal refonnatory or 
correctional institution, which holding is hereby approved. Upon 
vacation or the findings or guilty ·or Charge I and its Specification 
and vacation of so much cif the sentence as is in excess or dishon
orable discharge, forfeiture or all pay and allowances due or to be-· 
come due, and confinement at ha.rd labor for six yea.rs and 78 days in 
the place or confinement heretofore designated, you will have au
thority to order the execution of the sentence. · 

2. When copies or the published order in this case a.re for
warded to this office they should be accompanied.by the foregoi~g 
holding and this'indorsement. For convenience of reference and to 
facilitate attaching copies or the published order to the record in 
this case, please place the file number or. the record in brackets at 
the end of ·the published order, as follows: 

(CM 226S70) • 
c::! • Q,.._oo--_.._,--

Myron c. Cramer, 
Major · General, 

The Judge-Advocate General. 

1 Incl. D£C:i ~2 AM 
Record of trial. 

http:accompanied.by
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WAR DEPARTllENT 
Services of Supply (171)

In the Office of The Judge Advocate General 
. Washington, D.C. 

SPJGH NOV 4 1942 
CM 226871 

f'o 
UNITED STATES 	 ) SECOND ARMORED DIVISION 

) . 
v. 	 ) Trial by G.C.M., convened at 

) Fort Bragg, North Carolina, 
· Private J. C. GREEN ) October 18, 1942. Dishonor

(14029506), Company H, 41st ) able discharge and confine
Armored Infantry Regiment•. ) ment.for twenty-five (25) 

) years•. Disciplinary Barracks. 

REVIEW l;ly the BOARD OF REVIEW 
HILL, CRESSON and LIPSCOMB, Judge Advocates. 

l. The Board of Review has examined the record of trial in the 
case of the soldier named above. 

2. The accused was"tried upon the following Charges and Speci
fications: 

CHARGE I: Violation of th~ 58th Article of War. 

Specification l: In that Private J. c. Green, Company

"H", 41st Armored Infantry Reg 1t., did at Fort 

Benning, Georgia on or about June 5, 1942, de

sert the Service of the United States and did 

remain absent in desertion until he.was appre

hended at Dalton, Georgia, on or about June 17, 

1942. . 


Specification 2i In that Private J. c. Green, Company

"H", 41st Armored Infantry Regiment, did at Ft, 

Oglethorpe, Georgia, on or about June 23, 1942, 

desert the Service of the united States and did 

remain absent in desertion until he was apprehended 

at Dalton, ·Georgia on or about"Juiy 8, 1942. 


Specification 3: In that .Private J. c. Green, Company

"H", 41st Armored Infantry Regiment, did at Ft. 

Oglethorpe, Georgia, on or about July 14, 1942, 

desert the Service of the United States and did 

remain absent in desertion until. he was apprehended 

at Dalton, Georgia on or about August 9, 1942. 
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CEAEGE II: Violation of the 96th .Article of '.'iar. 

Specification 1: In that Private J.C. Creen, Company 

"H", 41st Armored Infantry Regiment, having received 

a lawful order from his superior officer to proceed 

to his proper station at Fort Benning, Georgia, re

porting on his arrival to his Conunanding Officer, 

did, at Ft. Oglethorpe, Georgia on or about June 23, 

1942~ fail to obey the same. 


Specification 2: (Finding of not guilty.) 

He pleaded not guilty to all Specifications and Charges and was found 

L'Uilty of all Specifications and Charges e;cept Specification 2, Charge 

II. Evidence of three previous convicti9ns.was introduced. The accused 

w~s sentenced to dishonorable discharge, forf~iture .of all pay and 

allowances due or to become due, and confinement at hard labor for 

twenty-flve years. The reviewing authority approved the sentence, desig

nated the United States Disciplinary Barracks, Fort Leavenworth, Kansas, 

as the place of confinement, and forwarded the record of trial for action 

under Article of War 50-}. 


3. a. Specification l, Charge I: 

The accused, a member of Company H, 41st Armored Infantry, 
absented hiw~elf without leave on June 5, 1942, at Fort Benning, Georgia, 
and next returned to his organization on September 2, 1942 (R. 7-8, Bx. A). 
He was apprehended at his home in Dalton, Georgia, by Deputy Sheriff w. T. 
Crow on June 17, 1942, who found accused sitting on the front porch dressed 
in yellow khaki clothes. Sheriff Crow placed.accused in jail and.later 
ci.elivered him at Fort OglethorP.e., Georgia (R. 9-10). 

The acc~sed in his unsv,orn statement said that .he went ho~e be
. cause he received a letter that his mother was "serious, bad off sick". 
After he had been absent without leave a few days Shariff Crow came for 
him and he asked Crow to let him go back to turn in (R. 24)_

b. Specifica.tion 2, Charge I and Specification l, Charge II: 

On June 23, 1942, the accused was given a written order by the· 
Commanding Officer, Fort Oglethorpe, GeorL'ia, to report to the Commanding 
Officer, Fort Benning, Georgia, was furnished transportation and placed 
on a train for Fort Bennine. When the train stopped at Dalton, he left 
the train and went home because he was worried about his mother and had 
not been able to get anyone to stay with her (R. 23; Ex. B). 

- 2 
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On July 8, 1942, John T. Burch of the Dalton Police Depart
ment went to the home of accused and pulled him out from under a bed 
where accused, dressed in civilian clothes, was huddled up against the 
wall. Accused said that if he could get somewhere else than where he 
was, he believed he could stay and make a soldier of himself. The 
accused explained in his un.sworn statement that he saw the police coming, 
did not wish to be found undressed, and as his mother was washing his 
shirt., he was looking under his bed for his slippers when Mr. Burch 
found him dressed in uniform pants and a sweat shirt. Accused was 
placed in jail and two days later was taken to Fort Oglethorpe and con
fined (R. 12-14, 24-25). . 

c. Specification 3., Charge I: 

.In his unsworn statement the accused stated that about July
14, 1942, at Fort Oglethorpe, he was given orders and transportation 
to report to his organization'at Camp Sutton, North Carolina, and put 
on a train. He did not go back to his outfit but went home because 
he was still worried about his mother. On reaching Dalton, he found 
his mother no better and went down to his aunt•s to get her to come 
and stay with his I11other. While there, on August 8, 1942, he saw the 
sheriff in his car, started walking to the car and got into the car. 
Sheriff Crow testified that while looking for accused, he found him 
near the lake at Dalton on August 8, 1942, took him in the car and 
placed him in' jail. The accused was then dressed in a light shirt and 
dark civilian trousers. The accused stated further that after keeping 
him in jail for two weeks, the sheriff took him to Fort Oglethorpe, 
where he was confined on August 20., 1942., and remained until he was· 
brought to Fort Bragg under guard on September 2., 1942 (R. 15-20., 25-26; 
Ex. C). . . 

d. In rebuttal Policeman Burch testified in substance that 
he had seen the mother of accused frequently walking about during June 
and July 1942., that while she was not a strong woman, he observed 
nothing unusual about her physical condition and she apP3ared to get 
around all right (R. 27-30). 

Sheriff Crow stated that the mother of accused visited 
accused every day or two while accused was in jail in August. Although 
she was a small woman, she was pert and did not appear to be sick (R. 31). 

Cap~ain Greer testified that accused had not,' to his knowledge., 
applied for a pass or a furlough while in the organization. 
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4. The evidence shows that accused absented himself without leave 
at Fort Benning on June 5, 1942, and was apprehended at his home in • 
Dalton, Georgia, on July 17, 1942; absented himself without ieave on 
June 23, 1942, while en route from Fort Oglethorpe, Georgi.a, under 
orders to return to Fort Benning, and was apprehended on July 8 at his 
home in Dalton; and.absented. himself without leave a third time on July 
14, 1942, while en route from Fort Oglethorpe under orders to join his 
organization at Camp Sutton, North Carolina, and was again apprehended 
at his home in Dalton on August 8, 1942. He was absent for 12, 15, and 26 
days, respectively, terminated in each case by apprehension. ()>. each of 
th~ l~t two apprehensions he was dressed in civilian clothes. 

The accused in his unsworn statement claimed that he absented 
himself each time because he was worried because his mother was sick. 
The testimony of Sheriff Crow and Policeman Burch is to the effect that 
she did not appear to be ill and that she was able to get around in a 
normal manner. · 

His repeated absences terminated in each case by apprehension 
and his failure twice to comply with his orders to return to his organi
zation for which he was furnished transportation, his statement of dis
satisfaction with the station at which he was serving, the circumstances 
of each apJ?rehension, and the increasing length of his absences, are 
circumstances from which the court could legally draw, as it did, the 
inference of intent to desert. 

His failure to obey the order to return to Fort Benning is 
clearly shmyn and was in fact admitted by accused in his unsworn state
ment. 

5. The accused is 20 years old. He enlisted for three years on 
October 14, 1940. 

Evidence of three previous convictions was introduced. The 
first, for absence without leave for 67 days; the second, for desertion 
for 3 months and 10 days, terminated by surrender at Dalton; and the 
thir~, for desertion for 22 days, terminated by apprehension.at Dalton. 

There is no limit of punishment for desertion in time of war. 

6. The C"Ourt was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were corranitted during 
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the trial •. In the opiill.on of the Board of rleview, the record of trial 
is legally sufficient to support the findings and sentence. 

~ 
~~ t~..-<J~;tµudge Advocate. 

h~~~ Judge Advocate. 

~I!~ Judge Advocate, 
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WAR DEPARTMENT 
Services of Supply 

In the Office of The Judge Advocate General 
Washington, D. C. · (177) 

SPJGK 
c:u: 226966 

UNITED STATES 

v. 

Frivate JOSEF SCIDIIDT 
(32246877), Comp~ C, 12th 
Training Battalion, 4t~ 
Regiment, Branoh Immaterial 
Replacement Training Center. 

FOURTH SERVICE COM!iaND 

SERVICES OF SUPPLY 


Trial by o.c.11., convened at 
Fort lLoClellan, .Alabama, J'ul7 
20, 1942. Dishonorable dis
ch&rf;e and confinement for 
six (6) years. Federal Re-. 
1'ormatory, Chillicothe, Ohio. 

-----·-- 
HOLDING by the BOARD OF lmVIEW 


HOOVER, COPP and HARDY, Judie Advocatea. 


1. The record ot trial in the case of the soldier named above 
haa been examined b7 the Board of Review. 

2. 'l'he aoauaed was tried upon the following Chari• and Speoi• 
fication1 a · 

CHARGE& Violation ot, the 96th Article ot War. 

Specitiaation la In that Private Jo1et (ma) Schmidt, 
Company ncn, 'l'wel.tth Trainizla Battalion, Fourth 
Resimont, Branch Immaterial Replacement Traininc 
Center, Fort lloCltllan, ilabama, did,. at ron 
McClellan, Alabama on or about Ma, 1', 1942, 
wrona1'ully and unlawtuJ.ly male• and uttH· the tol
lowinl d.11loyal atatement against tht 'United · · 
Stat11 ot America, to wit, "I will nov,r tight
against Gtl'Jlll.ny, The German people are ,u;erior 
to th, .Amorican people. Thia ii a poor arm:, and, 
the o,rma.n &%'ffl1' 11 1Ul)crior.", or word, to that 
,.r.t,ct. 

i 

Specification 21 In that Private Jo11t (Nla) Schmidt, 
Com.P&JV nc11, 'l'weltth Training Battalion, P'ourth 
R111mtnt, Branch Immat1rial Replaoemont Training · 
Center, Fort McClellan,.Alabama, did, at Fort 
McClellan, Alabama, on or about May 16, 1942,
wronstul.11' and unlawtul.~ male, and utt1r th, tol
lowing d.11lo7&l 1tatoment againlt tb1 tmited 
Stat11 of Amlrioa, to wit, "I 'Will not t11ht 

http:wronstul.11
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against Germany. If' I was told to fire on the 
Germans I would get some of' our men firat.n, 
or words to that ef.f'ect. 

Specification 3: In that Private Josef (N'..!I) Schmidt, 

Company nc11, Twelfth Training Battalion, Branch 

Immaterial Replacement Training Center, Fort 

McClellan, Alabama, did, at the Morrisville Maneuver 

Area, Fort lfoClellan, Alabama, on or about June 2, 

1942, wrong.fully and unlaw.f'ully make and utter the 

.f'ollowing disloyal statement against the United 

States of America, to wit, "I did not ask £or this 

Goddamn uni.f'orm. . I will not fire against anyone 

we are fighting, I will not fight against Germany. 

If' we ever go to Germany to fight I would fight 

for Germany instead of the United States. I will 

try to shoot as many men in the back as possible 

before they get me. This country had no business 

to sell supplies to England or Russia.", or m>rds 

to that effect. 


He pleaded not guilty to and was found guilty of the Charge and Speci
fications. No evidence of previous convictions was introduced. He 
was sentenced to be dishonorably discharged the service, to forfeit 
all pay and allOlfallces due or to become due and to be con!ined at 
hard labor for ten years. The reviewing authority approved the sentence 
but reduced the period of' confinement to six years, designated the 
Federal Reformatory, Chillicothe, Ohio, as the place of con!inement, 
and forwarded the record of trial for action under Article of War 56!. 

J. The record of trial is legally suf'.f'icient to support the .find
ings and legally sufficient to support the sentence subject to the 
qualifications as hereinafter stated. The sole question to be determined 
is whether the designation of a Federal Reformatory as the place o! 
con!inement is authorized. 

4. The Specifications of which accused.was found guilty allege 
wrongful and unlawfu.l. utterances by accused of disloyal statements 
against the United States. No specific intent or purpose in making 
the utterances is alleged or found. It is not expressly or impliedly 
alleged or found that the utterances were made with intent to arouse 
disloyalty, mut~ or disobedience ot orders by others, to aid the 
enemies of the United States, or to interfere with or impair theloyalty, 
morale or discipline of' the armed forces. 

5. A Federal penitentiary, reformatory or correctional institution 
may lawfully be designa'ted as a place of confinement only as punishment 
for desertion in time of war, repeated desertion in time of peace, and 
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mutiny, unless the act or omission of 'Which the accused is convicted 
is recognized as an offense of a civil nature and so punishable by 
penitentiary confinement .for more than one year by some statute of 
the United States of general application within the continental United 
States, excepting section 289, Penal Code of United States, 1910 or by 
the law of the District of Columbia or by way of commutation of a death 
sentence and unless also the period of confinement authorized and 
adjudged by such court-martial is more than one year (.A..W. 42). To 
justii',r penitentiary confinement in this case, the acts or omissions 
of which accused was convicted must come w1thin the provisions of 
Article of War 42. The offenses of 'Which accused was convicted do 
not constitute mutiny. They are military offenses solely, not denounced 
by the law of the District of Columbia or by other Federal statute. 
The only statutes of the United States which denouce disloyal utterances 
are the section of the Espionage Act of June 15., 1917., as amended., 
reading as follows: . 

''Whoever., when the United States is at war., shall 
willf'ully make or convey false reports or false 
statements with intent to interfere m.th the oper
ation or success of the military or naval forces o! 
the United States or to promote the success of its 
enemies and whoever., when the United States is at 
war., shall willfully cause or attempt to cause insub
ordination., disloyalty., mutiny, or refusal of duty., 
in the military or naval .forces of the United States., 
or shall will1'ull.y obstruct the recruiting or en
11stment service of the United States., to the injury 
of the service of the United States., shall be 
punished by a fine of not more than $10;000 or im
prisonment for not more than twenty years., or 
both" (50 u.s.c. 33), 

and the section of the act of June 28., 1940, reading: 

"(a) It shall be unlawful. for any person., 
with intent to interfere with., impair., or in-· 
nuence the loyalty., morale., or discipline of 
the military or naval forces of the Unitad 
States- . 

•(1) to advise., counsel., urge., or in any 
manner cause insubordination., disloyalty., 
mutiny-~ or refusal of duty by any member of the 
military or naval forces of the United States;" 
(18 u.s.c. 9). 

By the terms ofrthese statutes disloyal words are punishable only' i.t 
uttered with the specific intent or purpose set forth therein. Such 
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intent or purpose not being here charged or found, the offenses in
volved are not the equivalent of those denounced by the statutes 
(sec. 451 (44) Dig. Ops. JPJJ, 1912-40). 

6. For the reasons stated the Board of Review holds the record 
0£ trial legally sufficient to support.only .so much of the sentence 
as involves dishonorable discharge, forfeiture of all pay and allow
ances due and to become due, and confinement at hard labor for six· 
years in a place other than a penitentiary, Federal reformatory or 
correctional institution. 

Judge Advocate. 

, Judge Advocate. 
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1st Ind. 

War Department., J .A.G.O • ., NuV 2 6 iS,12 . · - To the Commanding· Gen
eral., Fourth Service Cormnand., Ser:vices of Supply., Atlanta., Georgia. 

· 1. · In the case of Private Joseph Schmidt (32246877)., Company c., 
12th Training Battalion., 4th Regiment., Branch Immaterial Replacement 
Training Center., attention is invited to the !oregoing holding by 
the Board of Review that the record of trial is legally sufficient 
to suptx,rt only so much of the sentence as involves dishonorable dis
charge., forfeiture of all pey- and allowances due or to become due., 
and confinement at hard labor for .six years in a place other than 
a penitentiary., Federal reformatory- or correctional institution., 
which holding is hereby approved. Upon designation o£ a place of 
confinement other than a penitentiary., Federal re!ormatory or cor-· 
rectional institution you will have authority to order the execution 
of the sentence. · · 

2. vfuen copies of the published order in this case are forward
ed to this office they should be accompanied by the foregoing holding 
and this indorsement. For convenience of reference and to facilitate 
attaching copies of the published order to the record in this case., 
please place the file number of the record in brackets at the end of 
the published order., as follows: 

( CM 226966) • 

};zyron C. Cramer., 
Major General.., 

The Judge .Advocate General.. 

1 	Incl. 
Record of trial. 
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WAR DEPAE.Tl.l!:NT 
Services of Supply 

In the Office of The Judge Advocate General 
)1ashington, D. C. 

(183} 

SPJGK 
C1.i 227025 -\CV 2 4 ifl,;2 

SOUTHEAST APJ..'Y AIR FORCES 
UNITED STATES ) TilAINING CENTER 

) 
v. ) Trial by G. c. M., convened at 

) J,.oody Field, Georgia, September 
Private WIIJ.IAl.i R. MAPP ) 3, 1942. To be hanged by the 
(32181131), 830th Quarter-) neck until dead. 
master Compaey-, Truck ) 
(Aviation). ) 

OPINION of the BOARD OF REVIEW. 
HOOVER, COPP and HARDY, Judge Advocates. 

l. The record o! trial in the case o! the soldier named above 
has bee:q. examined by the Board of Review and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. Accused was tried upon the following Charges and Specifi
cations: · 

CHARGE I: Violation of the 64th Article o! War. 

Specification li In that Private Yiilliam R. Mapp, 
830th Quartermaster Company Truck, J.viation, did, 
at ~oody Field, Georgia, on or about August 18, 
1942, strike Major Earl L. Mullineaux, his 
superior officer, who was then in the execution 
o! his o!fice, on the face :with his fist. 

Specification 2: In that Private William R. Mapp, 
830th Quartermaster Campany Truck, Aviation, hav
ing received a lawful command £ran Major Earl L. 
Mullineaux, his superior officer, to go to his 
quarters, did, at :t.:oody Field, Georgia, on or 
about August 18, 1942., l'lillfully disobey the 
same. 

CHARGE II: Violation o! the 69th Article o! War. 

Specification: In that Private William Ro Mapp, 
8Joth Quartermaster· Company Truck., Aviation; hav
ing been duly placed in arrest in his quarters 
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on or about August 181 19421 did, at ~oody 
Field, Georgia, on or about August 181 1942, 
break his said arrest before he was set at 
libertr by proper authority. 

CIWtGE III I Violation o£ the 58th Article o£ War. 

Specification: In that Private William R. Mapp, 
830th Quartermaster Company Truck, Aviation, 
did, at Moody Field, Georgia, on or about August 
18, 1942, desert the service o£ the United States 
and did remain absent in desertion until he sur
rendered h:ilnsel.f at Moody Field, Georgia, on or 
about August 29, 1942. 

He pleaded not guilty to Charge I and its Specificatiozi;.guilty to 
Charge II and its Specification, guilty to the Specification, Charge 
III, exc~pt the words "desert" and "in desertion", substituting there
for, respectively, the words "absent· himself without leave from" and 
"without leave•, o£ the excepted words not guilty, o£ the substituted 
words guilty and not guilty to Charge III but guilty of violation of 
Article of War 61. He was found guilty o£ the Charges and Specifi 
cations. No evidence o£ previous convictions was introduced. He was 
sentenced to be hanged by the neck until dead. The reviewing authority 
approved only so much o£ the findings o£ guilty of Charge III and its 
Specification as involves findings of guilty o£ absence Tdthout leave 
from August 18, 1942, to August 29, 1942, in violation o£ Article o£ 
War 61, approved the sentence and forwarded the record o£ trial for 
action under Article o£ War 48. · 

J. The evidenqe shows that on the morning o£ August 18, 1942, at 
Moody Field, Georgia, accused returned from hospital to his company, 
830th Quartermaster Company, Truck, Aviation, for duty. He was assigned 
to duty at a motor pool. (R. 13) During the morning of that da;y he asked 
his acting first sergeant for a. "pass to go to town" but the pass was re
fused_ because accused had been previously restricted to camp. At about 
8 p.m. accused again asked the acting first sergeant for a pass. The 

. pass was again rE!i'used 'Tihereupon accused requested permission to speak 
to the company commander, Major Earl L. Mullineaux, Air Corps (R. 5, 6, 
12). The request was transmitted to Major Mullineaux (R. 6, 1;2). Vihile 
accused was in the orderly room (R. 22) or supply room (R. 19), Major 

. :t..*ullineaux walked up to him and told him he would not be given a pass. 
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Accused •exclaimed that he thought he should have a pass• (R. 6) and 
that having been in hospital for a week his previous restriction 
should not be effective (R. 6, 12). The acting tirst sergeant, l'lho 
was present, testified that the officer 

•told him that his restriction wasn•t over and 
after he finished his restriction he could have 
a pass. Mapp didn't seem to like that and then 
he asked· why. And one word led to another word 
and the Maj or finally ordered him to go to his 
quarters. Mapp didn it go to his quarters and 
continued to argue" (R. 12). 

Major Mullineaux testified that on account of accused•s disobedience 
of the order to go to his quarters he told accused he was in arrest, went 
to the entrance of the room, pushed open a screen door and told accused 
to go to his "quarters in arrest" (R. 7). Eye"Wi:tnesses testified that . 
accused started to leave but as the o.t'ficer turned) away (R. 7 ,· 24, 25) 
accused said, in substance, nr will give you something to arrest me for" 
(R. 23, 26), and struck the officer on the chin (R. 17) or on the side 
of his face (R. ~3, 25) with his !ist (R. 16) and put his arm around the 
officer's neck and placed his "hands on his chin" (R. 12, 25). others 
present seized accused and pulled him away (R. 13, 19, 25, 26). ·Major 
Mullineaux was rendered temporarily unconscious by the blow (R. 7). 
During the exchange of wards both accused and the officer appeared to 
be angry and each raised his voice (R. 21). 

About 9 p.m., the acting first sergeant went to the quarters of 
accused but did not find him there. A search for him was made without 
success (R. 13). He had absented himsel.t' without leave (R. 6; Ex. 2). 
He surrendered at the Valdosta, Georgia, police station about August 
30, 1942 (R. 28; Ex. 6). 

A medical officer testified for the defense that on July 24, 1942, 
accused was admitted to the Moody Field station hospital with a chest 
cold. He ran a slight fever, but was discharged with normal temperature 
on August 5, 1942.. He was readmitted on August 8, 1942, with a com
plaint of dizziness and "feeling hotn, and was discharged on the morn
ing of August 18, 1942 (R. 31). In the opinion o.f the medical officer 
he was not feigning illness during the period he was in the hospital. 
but was unquestionably ill and suffering fran an organic illness of 
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some kind (R. 32). In ld.tness• opinion it was possible that.ac
cused•s physical condition on August 18 resulted in a •mental dis
turbance• (R. 31) which mey have affected his capacity to distinguish 
between right and wrong (R. 33). Witness doubted, however, that the 
illness did, in fact, affect accused•s ability to distinguish between 
right and wrong (R. 32). Witness did not discover any symptoms of 
psychosis or insanity (R. 35) • 

.An enlisted man testified for the defense that he saw accused 
come into his barracks about 8 p.m., August 18, and remain there for 
thirty or forty minutes, sitting on his locker, ·•as usual sitting 
there writing• (R. 36). · Another soldier testified that accused bor
rowed a dollar from him at about 7:15 p.m., August 18, and that later, 
subsequent to the assault, accused came to him and returned the dol
la.ry (R. 37), s~, "I don•t need it" (R. 38). 

Accused made an unsworn statement through his counsel. He ·stated 
that he was 28 years of age and was born in Alabama. He had attended 
public school for seven years and in April, 1942, had married a Valdosta, 
Georgia, girl who still lived in that village. On. the morning of August 
18, 1942, he had been discharged from the hospital and was sent to the 
motor pool for duty. There he was given some work to do and got his 
feet -rret. A.f'ter doing this work he took a truck and engaged in hauling 
logs (R. 38). A.i'ter finishing the ruq•s work and after~ttending a: 
meeting of the truck squadron, which lasted from 6 p.m., until 7:30 
p.m., he requested a pass to leave the po_st and visit. his wife whom he 
had not seen for sane time. He was hot, di~zy, fatigued, ill and fever
ish (R. 39, 40). When :Major Mullineaux refused the pass accused became 
very.angry and, not knowing "'what he was doing, he struck the major"• 
He then went to quarters and. stayed there thirty or forty minutes. No 
one came to place him in confinement. He kriew he was in arrest in 
quarters but left the post and went to his lfife • s house and stayed there 
that night. In the morning he heard that the military police were look
ing for him and that if' they caught him they would shoot him. He was 
frightened and decided to go to Fort Benning and surrender (R. 39), _but 
.finaJJy returned to Valdosta and surrendered (R. 40). · 

4. The evidence clear~ shows that at the place and time alleged 
accused struck Major Earl L. Mqllineau:x, his superior officer, in the 
face lfith his.fist while. the. officer .:was in the. execution .of bis office. 
Accused acted.without excuse or justification. The evidence is likewise 
clear that just prior to the assault he wi.J.ltully disobeyed the command 
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o£ his superior o£ficer to go to his quarters. Accused finally did 
go to his quarters but did not go -when ordered to do so. Violations 
o£ Article of War 64, as charged, are established. Having been placed 
in arrest accused breached the arrest and absented himself without 
leave. His absence without leave continued fran August 18 to August 
30, 1942. The .findings o£ guilty, as approved by the reviewing au
thority, are fully supported by the evidence. 

5. On October 12, 1942, .following the trial, a board o£ medical 
o£ficers was convened .f'or the purpose of determining the sanity of ac
cused. The report, which accompa.'li.es the record of. trial, shows that 
the board found accused to be sane and responsible .f'or his acts at the 
time of his of.f'enses and at the time of the examination. 

6. Attached to· the record of trial· is a letter addressed by the 
reviewing authority to the President, dated October 29, 1942, recor.imend
ing, in the· "light o.f' all the circumstances", that the sentence be com
muted to confinement tor twenty years. 

7. The court was legally constituted. No errors injuriously a.f'
.f'ecting the substantial rights of accused 11ere committed during the 
trial. In the opinion of the Board of Review the record of trial is 
legally sufficient to support the findings of guilty as approved by 
the reviewing authority and the sentence and to warrant confirmation 
o! the sentence. Punishment of death is authorized upon conviction 
of violation of Article o£ War 64 in time of war • 

.ll..~~~~~q~::...:::.:!:::....:::,<;;:::__, Judge A~vocate 

•, Judge AQ'vocata 
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1st Ind. 

War Department, J.A.G.O., - To the Secretary or War. · NOV 2 8 1942 

l. Herewith transmitted for the action-of the President are the 

record of ·triaJ. and the opinion of the Board of .Review in the ease or 

Private William R. Mapp (321811.'.31), 830th Quartermaster Canpany, Truck 

(Aviation). · 


2. I concur in the opinion of the Board of Review.that the record 
or triaJ. is legally sufficient to support the findings' or· guilty as ap
proved by· the reviewing authority and the sentence and to warrant con
firmation thereof. Accuse9- willfully disobeyed a command by bis comp~ 
commander to go to his barracks and., 'When the command was repeated., 
struck the officer in the face with his fist rendering him tempo:rat'i.ly 
unconscious. other enlisted men were present. The revievd.ng authority 
recommends that the sentence to death be commuted to confinement ·for·. 
twenty years. Papers accanpanying the record or triaJ. indicate that ac
cused is a negro., 28 years of age., _and that he enlisted September 8., 1941. 
He -was confined in a state ·prison from about' June 30., 19,3.3, to about June 
22., 1941., following conviction of robbery and assault. ·In view of the, 
recommendation for clemency and all the circumstances in the case., I 
recommend that the sentence be confirmed but commuted to. dishonorable· dis
charge., forfeiture of aJ.l pay and allowances due. or to· become due and 
confinement at ha.rd labor for twenty years., and that the sentence as thus · 
commuted be carried into execution. If' the sentence is so commuted it 
is recommended that the United States Disciplinary Barracks., Fort 
Leavenworth., Kansas., be designated as the place o.f confinement. 

' 
J. Inclosed are a draft of a letter for your signature transmitting 

the record to the President for his action., and a form of Executive 
action designed to confirm the sentence but commute it to dishonorable 
discharge., forfeiture of. all pay and allowances due or to become due and 
confinement at hard labor for twenty years, and to direct the execution 
or the sentence as thus commuted., should such action meet idth approvaJ.. 

My.ron c. Cramer,· 
Major General, 

The Jude Advocate General. . 

.3 :~ti-Record of triaJ.. -· :i"!~Cr,··, :~/Id??~./~~.:?}t:fff~tfrtzr.·
Incl.2-Draft of let. for . ''' 0 '.'· ·.,,· • •• , •• ·,,, 

sig. Sec. or_w-ar. ,/~;};)'.\ ·· · · 
__Incl•.3-Form of aetio.n. /.{'·~ J.;.:;;',_.,,.• ;. 

---------· _i1{6:L;;i;~i.::,._ 
(Sentence eonf'irllled but commuted to dishonorable discharge, forf'eiture 

of all pa7 and allowances due or to become due, and confinement at 

hard labor for 20 years. o.c.M.O. 9., 24 Feb 1943) . ~ 
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WAR DEPARTllENT (189)
Services of Supply 


In the Office of The Judge Advocate General 

Washington, D. C. 


SPJGK 
CM 227041 

NOV 2 ;": 194~ 

UNITED STATES 	 ) GULF COAST ARMY AIR FORCF.s 
) TRAINING CENTER 

v. 	 ) 
) Trial by o.c.l!., convened at 

Second Lieutenant JAMES w. ) San Antonio, Texas, October 
BRYAN (0-450209), Cavalry. ) 9, 1942. Dismissal and con

finement for three (3) years.~ Disciplinary Barracks. 

OPINIOH of the BOA.1ID OF REV"u..--W 
HOOV~, COPP and HARDY,_ Judge Advocates. 

1. The record of trial in the case of the officer named above 
has been examined by the Board of Review, and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. Accused was tried upon the following Charges and Specifi 
cations: 

CHARGE I: Violation of the 58th Article of War. 

Specification: In that 2nd Lieutenant James v.-. Bryan, 

Cavalry, did at the San Antonio .A.viation cadet 

Center on or about June 10, 1942, desert the ser

vice of the United States and did remain absent 

in desertion until he was apprehended at PortlAnd 

Oregon, on or about August·24, 1942. 


CHARGE II: Violation of the 	93rd Article of War. 

Specification: In that 2nd Lieutenant James W. Bryan, 

Cavalry, did at San Antonio, Texas, on or about · 

June 5, 1942, with intent to defraud falsely make 

in its entirety a certain check in the following 

words and f'igures, to-wit: · 
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Junction City Kans. June 5 1942 No.-1Q_ 
CENTR.U. NATIONAL BANK 8.3-129 

United States Depository 
PAY TO THE ORDER OF James W. Bryan $25.00 

THE SUM OF ii:#!# 25 OOL•S 00 CTS OOLIARSFOR_______ 

K. L. Smith 	Jr. 

Which said check was a writing o.f a private nature 
which might operate to the prejudice of another. 

C:EWtGE III: Violation of the 96th Article of War. 

Specification: In that 2nd Lieutenant James w. Bryan, 
Cavalry, did at San Antonio, Texas, on or about 
June 9, 1942, with intent to defraud will.t'ully, 
unlawf'Ully, and feloniously utter as true and 
genuine a certain check in words and figures as 
.follows: · · 

Junction City, Kans. June 5 1942 No •.]Q_ 
CENTRAL N.A.TIOMA.L BANK 83-129 

United States Depository
FAY TO THE ORDER OF......____. ____ol'.:$2=-5~._oo__ 
=-:T;:;HE=-S::;.UM~~O.;:..F_it__lt;....;;.:!!:...!'_.::2,5_..DO_L...' s.._oo~...cT.. s __~DOLLA.RSFOR.__________ 

K. L. Smith 	Jr. 

(Endorsement I 	 James W. Bryan ) 
A.A.F.P.S.(Pilot) ) 
Kelly Field, Texas ) 

A writing o.f a private·nature which might operate to 
the prejudice o.f another m.ich said check was as he, 
the said 2nd Lieutenant Janes w. Bryan well knew, 
falsely made and forged. · · 

CHARGE IV: 	 Violation o! the 95thArticle of war. 

(Finding ot Not Guilty.) 


Specification l: (Finding of Not Guilty.} 

Specification 2: (Nolle Prosequi) 

Specificatior:i :f: · (Nolle Prosequi) 

Specification 4: (Nolle Prosequi) 

Specification 51 (Nolle Prosequi) 
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ADDITIONAL CHARGE: Violation of the 93rd Article of War. 

Specification l: In that 2nd Lieutenant James w. Bryan., 
Cavalry., did at San Antonio Texas., on or about 
June 4., 1942., with intent to defraud falsely make 
in its entirety a certain check in the following 
words and figures, to-wit: 

June...L_l9ft2_ No.~ 
THE FIRST NATIONAL BANK 

Lawrenceville., Georgia
PAY TO THE ORDER OF James W. Bqan $75.00 
THE SU1L OF * ~ ~ * 75 OOL'S 00 CTS OOLLARS 

88-0.'.303 
James s. Bryan 

which said check was a writing of a private nature 
which might operate to the prejudice of another. 

Specification 2: In that 2nd Lieutenant James w. Bryan, 
Cavalry, did at San Antonio, Texas, on or about 
June 6, 1942, with intent to defraud falsely make 
in its entirety a certain check 1n the following 
words and figures, to-wit: 

June-2.J.._l9/t2._ 
The st National Bank Lawrenceville Ga. 

Write Name of Your Bank on Above Line Town here) 
. Fil TO Lt. James W. Brnn OR ORDER $50.00 

THE SUM OF * ~- * * 50 OOL'S 00 CTS OOLURS 
For value received., I Represent The Above Amount is 
on Deposit 1n Said Bank 1n My Name, is Free From Claims 
and is Subject To This Check. 

Mrs. Ruth BrYan 

which said check was a writing of a private nature lfhich 
might operate to the prejudice of another. 

Specification .'.3: In that 2nd Lieutenant James W. Bryan, 
Cavalry, did at San Antonio., TeJCSs., ·On or about 
June 6, 1942, with intent to defraud falsely make 
in its entirety a certain.check in the following 
words and figures., to-'Wit: 
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June..!L...19~ 
The First National Bank of Lawrenceville ( Ga. · 
(Write Name of Your Bank on Above Line) Town Here) 
PAY TO Lt. James W. Bqan OR ORDER $50.00 

THE SUM OF * i:- * * 50 DOLS 00 CTS DOLLARS 
For value Received, I represent the above A.mount is 
on Deposit in said Bank in My ?Jame, is Free from 
Claims and is Subject To This Check. 
, James S. Bryan 

which said check was a writing of a private nature 
which might operate to the prejudice o! another•. 

Specification 4: . In that 2nd Lieutenant Jan;es w. Bryan, 
Cavalry, did at San Antonio, Texas, on or about 
June 6., 1942, with intent to defraud :falsely m~e 
in its entirety a certain check in the following 
words and figures, to""Wita 

June-¥-19~ 
he First Nationa ank of La'Wrenceville Ga. 
Write Name of Your Bank on Above Line Tow here) 

PAY TO Lt. James W'. Bryan OR ORDER tz....4...~....69___ 
THE SUM OF * * * * 74 OOL 'S 69 CTS . DOLLARS 

For value received I Represent the above ~cunt is 
on deposit in said Bank in My Name, is free from 
claims and is subject to this Check. · 

Mrs. Ruth Bryan 

which said check was ·a writing o! a private nature 
which might operate to the prejudice of another. 

A nolle p:X.Osequi was entered with respect to Speci.f:1.cations 2., 3~ 4 and 
5, Charge IV. Accused pleaded guilty to the Specification, Charge I, 
except the words "desert" and •in desertion", substituting therefor, 
respectively, the.words '! absent himself without leave from" and "without 
leave", of the excepted words not guilty, of the substituted words guilty, 
not guilty to Charge I but guilty of violation of the 61st Article o! 
War; guilty to Charge, II and llI and their Specifications, guilty to 
Charge IV and Specification l thereunder, and guilty to the Additional 
Charge and its Specifications. He was found guilty of the Specification, 
Charge I, except the 1rords "desert" and •in desertion", substituting 
therefor, respectively, the words "absent himself without leave from" 
and "without leave", of the excepted words not guilty# of the substituted 

. words guilty, not guilty of Charge :!= but guilty 0£ violation of the 61st 
.lrticle of War, guilty ot Charges .. II and III and their Specifications, 
not guilt;r of Charge IV and Specif1.cat1on l thereunder., and guilty of 

. ··;. 
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the Additional Charge and its Specifications. No evidence of previous 
convictions was introduced. He was sentenced to be dismissed the service 
and to be confined at hard labor for six years. The reviewing authority 
approved the sentence, reduced the period of confinement to three years, 
designated the United States Disciplinary Barracks, Fort Leavenworth, 
Kansas, as the place of confinement, and forwarded the record or trial 
for action under Article of Ylar 48. 

J. The evidence shows that between about June 4, 1942, and June 
9, 1942, accused presented for payment to various merchants in San 
Antonio, Texas, a series of five worthless checks (R. 23, 26, 27, 30, 31, 
33, 34, 37). One, drawn on the Central National Bank of Junction City, 
Kansas, for $25, had been forged by accused through signing a fictitious 
name of K. L. Smith, Jr., thereon as maker (Exs. A, H). Two drawn on 
the First 1;ational Bank of Lawrenceville,· Georgia, for $50 and $74.69, 
respectively, had been forged by accuseq throu&h signing the name o! 
his mother, Mrs. Ruth Bryan, thereon as maker {:t:xs. B, D. H). Two, 
drawn on the First National Bank of Lawrenceville, Georgia, for $50 and 
$75, respectively, had been forged by accused by signing the name o! his 
father, James S. Bryan, thereon as maker (Exs. c, E, H). Accused ob
tained the proceeds of the checks in cash or cash and merchandise (R. 23, 
26, 30, 31, 33, 37). (Charges II, III and Additional Charge and Speci
fications). 

Accused absented himself without leave from his station at San 
Antonio, Texas, on June 10, 1942, and remained absent until apprehended 
at Portland, Oregon, on August 24, 1942 (Ex. H). (Charge I and Specifi
cation). · 

4. There was received in evidence a report of a board of medical 
officers which examined accused on October 5, 1942, following his hos
pitalization in the station hospital, San Antonio Aviation Cadet Center, 
for one month. The board found him sane and capable of distinguishing 
right from wrong. It made a diagnosis of "Constitutional Psychopathic 
State: Inadequate Personality and Pathological Liar". A member of the 
board on duty 'Vdth the neuropsychiatric section ot the station hospital 
(Ex. J), testified concerning the diagnosis of constitutional psychopathic 
state, 

"These people are intellectually perfectly normal, 
physically perfectly normal, .but they simply·never 
grow up emotionally. They never come to appreciate 
the social requirements of our civilimation" (R. 31). 

Accused made an unsvrorn statement to the effect that he was 
raised on a farm where he was required as a child to do the wor.k of a 
man, and that his father was very harsh in his treatment of accused. 
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He finished high school. and worked his way through two years of college. 
He enlisted in the hope of securing an appointment to the United States 
Military Academy. He entered an officers' candidate school about June 
1., 1941. He absented himself without leave while drunk. While absent 
he went to Kansas City., Missouri., Atlanta., Geo~gia., Oklahoma City., 
Oklahoma, Omaha., Nebraska., Denver., Colorado, and Portland., Oregon 
(R. 46-50). . . 

5. The evidence., together with the pleas of guilty, fully supports 
the findings of guilty. ' · 

6. War Department records show that accused is 23 years of age. 
He attended Abraham Baldwin College for two years. He enlisted January
10, 1.941. Having completed an officers' candidate school. he was appointed 
a 2nd Lieutenant, .A:rnry' of the United States., on September 27., 1.941., and 
entered upon active duty the same day. Upon an efficiency report cover
ing the period from October 13., 1941., to November 27., 1941., he received 
general ratings of excellent. His 201 file contains correspondence re
lating to numerous worthless checks other than the checks involved in 
the Charges., negotiated by accused. 

7. The court was legally constituted. No errors injuriously 
affecting the substantial rights of accused were committed during the 
trial. In the opinion of the Board of Review the record of trial. is 
legally sufficient to support the findings of guilty and the sentence 
and to warrant confirmation thereof. Dismissal is authorized upon con
viction of violations of .Articles of War 61., 93 and 96. 

, Judge Advocate. 

-6



(195) 


1st Ind. 

~ar Department., J.A.G.O., DEC 3 ,S42 - To the Secretary of War. 

l. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Second Lieutenant James ii. Bryan (0-450209)., Cavalry. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings and the sentence 
and to warrant confirmation thereof. Accused forged a series of five 
checks and negotiated them, obtaining cash or cash and merchandise 
thereon, and was absent wi. th.out leave for 44 dqs. There are no ex
tenuating circumstances. The term of confinement at approved by the 
reviewing authority is not excessive. I recamnend that the sentence 
be confirmed and carried into execution. 

3. '.l.'he reviewing authority designated the United States Discip
linary Barracks., Fort Leavenworth., Kansas, as the place of confine
ment. 

4. Inclosed are a draft of a letter for your signature transmit
ting the record to the President for his action., and a form of Ex
ecutive action designed to confirm the sentence as modified by the re
viewing authority and to carry it into execution., should such action 
meet 'With approval. 

•~ C!.. °'"°'" 
Myron c. Cramer., 


Major General, 

The Judge Advocate General. 


3 	Incls. 
Incl.1-Record of trial. 
Incl.2-Draft of let. for 

sig. Sec. of war. 

Incl.3-Form of action. 


(Senteno• as modified by reviewing authorit7 confirmed. 
G.C.Y.O. 16, 3 Mar 1943) 
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In the Office of The Judge Advocate General 

Washington, D. C•. 


SPJ@ DEC 9 1942 
CM 2.27191. 

UNITED STATES ) 25TH INFA:N'rRY DIVISI01! 
) 

v. ) Trial by G.C .:r.:., convened at 
) -Schofield Barracks, Territory 

· First Lieutenant MAURICE B. ) of Hawaii, Au;.;ust 21, 1942. 
SAUL· (0•.264227), 27th In ) Dismissal. 
fantry. ) 

OPINIOU.of the BOARD OF REVIBW 
HILL, CRESSOlT and LIPSCOMB, Judge Advocates. 

· 1, The Board of Review has examined the record of trial in the· 
oase of the officer named above and submits this, its opinion, to lhe· 

.. Judge ,Advocate General. 

·.. 2, The accused was tried upon the following Charges and Speci~ 
· f'ica.tiona a: ,.. , . 

· ,OHARGB It Violation of tl:ie 61st Article of war • 

. . Specification 11 In that 1st Lieut. Maurice B. Saul, 
. 27th Infantry, did, without proper leave, ab

. .• ··. ·aent himself from Comp~ K, 27th Infantry, his 
,: .. . •. properly· appointed place of duty, at Honolulu, 
· · ...T. H,, from June 4, 194~, to 'June 11, 19.42. 

Speoifioation 2a ·rn that lat Lieut. Maurice B. Saul,. 
· - 27th Infantry, did, without proper leave~ ab

sent. himself from. the Officers' Ward, 147th 
General Hospital, ·st. Louis College, Honolulu, 
T, ~., ·where he was a patient, from July 6, 
1942; to July 7, 1942. ~. .~ 

Specification 31 In that 1st Lieut. Maurice B. Saul, 
27th Intantry, ·did, without proper leave, ab
sent himself .from Company D, 27th Infantry, 
hia properly appointed place of duty, a.t Honolulu, 
T~ H.,.i'romJuly 16, 1942, to July 17, 1942, 
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CHARGE II: Violation of the 95th Article of War. 

Specification l: In that 1st Lieut. Maurice B. Saul., 

27th Infantry., was., at Honolulu., T. H • ., on or 

about July 17., 1942., at a public place., to wit., 

the corner of Pauahi Street and Nuuanu Avenue., 

Honolulu, T. H • ., grossly drunk while in uniform. 


Specification 2: In that lst Lieut. Maurice B. Saul, 

27th Infantry., did, at Honolulu., T. H., on or 

about July 16., 1942., wrongfully enter a public 

house of prostitution., while in uniform and not 

on official business, to wit: Palace Hotel, 

1252 Nuuanu Avenue., Honolulu., T. H. 


The motion of the defense to dismiss Specification 1., Charge II because 
it did not allege an offense under the 95th Article of i7ar, was properly 
denied (R. 6). The accused pleaded guilty to Specification l., Charge I, 
and not guilty to all other Specifications and to all Charges. He was 
found guilty of all Specifications and of all Charges. He was sentenced 
to be dismissed the service. The reviewing authority approved the 
sentence and forwarded the record of trial £or action under the 48th 
Article of war. 

3. Evidence for the prosecution shows that on the afternoon of 
June 4, 1942, the accused failed to be present at a scheduled lecture 
which he had been ordered to attend at the .3rd Battalion Post of the 
27th Infantry. The accused was absent without leave .from his organiza
tion from that time until the evening of June ll., 1942. On this 
latter date the a~cused was apprehended by Sergeant Confer of the mili 
tary police at the Alexander Young Hotel in Honolulu, delivered to the 
officer of the day at the :Military Police Station~ and thereafter re
turned to his organization (R. 8-10, 28-29., Ex. BJ. 

' 
On June 20., 1942, the accused became a patient in the 147th 

General Hospital in Honolulu. On the morning of July 6., 1942, the 
accused obtained permission .f'rom Captain William A. Castles, who was in 
charge of the officers' ward, to accompaey- a warrant officer to Scho!ield 
Barracks for the purpose of attending to some personal business. The 
permission thus given did not stipulate when the accused was to return., 
but the accused was requested to complete his business and return to the 
hospital with the warrant officer. Upon their return from Scho.t'ield' 
Barracks to Honolulu the accused left the car and the warrant officer at 
about 11:30 a.m. The accused stated to Chaplain G. A. Bousman in whose 
car he had made the trip., that he was on pass and 'WOuld remain in town 
£or a few hours. About 9 o'clock that evening., the accused telephoned 
to the officers' ward o_f the hospital and stated to Second Lieutenant 
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Mb.deline Modry, the nurse in charge, that he would be unable to :-e

turn that night.because of blackout restrictions. On the following 

day, July 7, the accused was apprehended at the Moan.a Hotel after 

4 p.m. and returned to the hospital between the hours of 4:30 p.m. 

and 7 p.m. (R. 12, 13, 14, 16, 29, 37; Ex. C). 


The entry in the morning report of Campa.iv D, 27th Infantry, 

showing accused from sick in hospital to duty, July 16, 1942 (Ex. D), 

was incompetent because Captain F. L. Walker, Jr., who authenticated 

that entry testii'ied that it was based upon information he received 

!'rom the Regimental Adjutant (R. 18). Proof.that he was released trom 

the hospital and directed to return to his organization on that date, 

was furnished by the accused in his unsworn statement (R. 44). 


llhile in the hospital the accused had been transferred from 

Compa.n;,y K to Compaey D o:t the 27th Infantry. The order directing this 

transfer was not delivered to the accused. .A.f'ter leaving the hospital 

on July. 16, he failed to report promptly to either Compaey- K or Com

paey D but on July 18,. 1942, reported to Compaiv D (R. 8, 9, 17, 18; 

Exs. A and C). 


On July 16, 1942, the accused entered the Palace Hotel, which 
, was, and was generally known as a house of prostitution. At that time 

he was dressed in uniform and wore the insignia of his rank. When 
questioned by the milltary police as· he entered, accused stated that 
he was not absent wi. thout leave and that he was going to see a girl 
named "Dixie•. The accused and his counsel stipulated that ii' the 
accused were in the Palace Hotel at the time and on the date alleged, 
he was not there on official business (R. 30-32, 37-43). 

A.bout noon on the following day, July 17, 1942, the accused 
staggered to the entrance o:t the bar at 1129 Nuuanu Avenue in Honolulu 
and requested admission. The doorman refused to admit the accused be
cause in his opinion the accused was drunk. The accused turned from the 
bar entrance and staggered across the street. J.fter aocused almost !'ell 
in the middle o!' the street he oollapsed and fell on the sidewalk. He 
was dressed in his unifonn and was observed by both civilians and soldiers 
as he lay on the sidewalk: £or five minutes in an unconscious conditi.on. 
The accused was then plaoed in a polics car and carried to the Honolulu 
Police Station, and to the Command Post, 27th Infantry, in an ambulance. 
There was a strong smell of liquor on his breath, his clothes were dis
orderly, he mumbled incoherently, he was unable to walk-, and in the 
opinion ot First Lieutenant P.H. Johnston, Jr., 810th Military Police 
Co:inpaey and ot Lieutenant Colonel Douglas SUgg and Captain c. J. 
Christianson, 27th Infantry, was drunk (R. ll, 26-28, 33-34). 

4. The accused elected to make an unswoni statement in substance 

a·a !ollo,rs, 
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As to Specifi.Ji:.tion l, Chari;e I, the accused returned to 

Co::upe.ny K, 27th Infantry, on the evening of June 11 e.nd vre.s exEl..!!lin.ed 

on that date by' the battalion me.dical officer vrho pronounced hir.1 to be 

sober. He was .tak:e:a. to the St. Louis Hospital for a blood test which 

showed 0.5 milligrams of alcohol per cubic centh1eter of blood. iie 

remained at the hospital until July 16, 1942 (R. 43, 44). 


· As to Specification 2, Chor6e I, the accused procured J?Grmission 
on July 6, from Captain Castles of the St. Louis .Hospital to accompany 

.Warrant Officer Hedrick to Schofield Barracks in order to attend to some 
pysiness matters. _lie was delayed by his business at his bar.kin iionolulu, 
then went ·to Waikiki, where he he..d dinner an~ then V'rent to the lloana. · 
Hotel. iie realized that it was late when the blackout shutters were 
placed and telephoned the hospital. 1Ie talked with Lieutenant Liadeline 
!.~odry, informed her that he ·was unable to return to the hospital o.nd that 
he would come back on the following day. He quoted the answer of Leiutenant 
Modry e.s "All right" (R. 44) • 

!$ to Specification 3, Charge I, the accused had never been . 

notified by any official notice during his stay at the St. Louis Hospital 

that he had been transferred from Compant K to Company D, but had been 

informed by visitors of his transfer •. He stated to Captain Castles, the 

Ward Officer, when he was released on July 16 that since he had been in 

the hospital for 35 days it was necessary for him to stop in Honolulu 


'a.lid buy at least two uniforms before reporting to his organization for 
duty.· No particular time· had been set for his ar:rival,o.t Fort Kemehar.i.eha 
and he understood that his company was engaged in a ·1arge-eoale maneuver 
with the rest of the regiment at that time (R. 44). 

As to Specifioation 1, Charge II, the accused had been treated 
for chronic alcoholism prior to entering upon.active duty with the ,Army. 
As a result of this treatment, his consumption of alcohol had been consider
ably reduce'd. His doctors had warned him, however, that after a period .. : 
of cessation of drinldne;, he would most probably become ~olently_ il.l 
and might even suffer a total collapse. Following his discharge from 
the hospital on July 16, he was extremely nervous, and on July 17 ,:he :·took· 
three drinks in an effort to prevent a physical collapse. , After taking,. · 
the three drinks, he stopped a.t a bar and requested~the doorman .to get. . 
him aomething to "straighten hilll. out". The doorman, how~ver, replie4 ·· 
that "he thought that I had had enough from my appearanoe". While he· 
was going to a pr.rking lot to get a te.xioab._ he collapsed:.a.nd ..fell upon, 
the pavement. He did not recall a.rJ:,J .further events until late that night: 
when he found himself in the civil department of the llonolulu ~91,ioe 
Station (R. 44). . . . . . · · ·: . . . · .. : ,,. · 

,. ,, .. 

5. Specifications 1, 2 and '3,:Charge t', present three separate 
charges of absence without leave. 
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Specification l alleges that the accused absented himself 
without leave from Company K, 27th Infantry, from June 4, 1942, to June 
11, 1942. The accused pleaded guilty to this Specification. The prose
cution presented evidence to show that the accused failed to be present 
at the scheduled lecture o~ June 4, 1942, and that he remained absent 
from his ore;anization from that ~ime until the ~vening of June 11, 1942.• 

Specification 2 alleges that the accused absented himself 
without leave from the officers•· ward, 147th General Hospital from July 
6, 1942, to July 7, 1942. The evidence shows that the accused, while 
a patient of the 147th General Hospital, obtained permission on July 6, 
to go to Schofield Barracks with a certain warrant officer and directed 

· to return with the warrant officer to the hospital. The evidence shows · 
further that the accused failed to return to the hospital with the 
warrant officer, absented himself without leave and did not return to 
the hospital until he was apprehended after 4 p.m. of the foll~wing day, 
July 7, 1942. 

Specification 3 alleges that the accused absented himself 
without leave from Conpany D, 27th Infantry, from Jul~· 16, 1942, to 
July 17, 1942. · This ·allegation is clearly established by the admission 
of aeaused that he was discharged on July 16, from the 147th General 
Hospital, and that he had been informed of his transfer from Compa.ny K 
to Company D, 27th Infantry. Instead of reporting to his organization, 
the acct~sed remained in Honolulu. When apprehended on July 17, he 
was so drunk that he was unable to walk. 

6. Specificatipn 1, Charge II, alleees that the accused VJas on 
July 17, 1942, 011 a public street in Honolulu'grossly drunk whil.e in 
uniform. The evidence shows that the accused on the date alleged was 
grossly drunk in uniform and· that he lay in a drunken condition upon 
a sidewalk in Honolulu. The evidence· shows further that he we.s observed 
in such condition by

1
both civilians and soldiers and that he was appre

hended and carried in arrest to the military police station. }.xi officer 
of the military police and two officers of his regiment were of the 
opinion· that accused was drunk·. Lieutenant Colonel Sugg testified that 
accused was "dead drunk". 'fhese facts, showing gross and conspicuous 
drunkenness in a public place, constitute conduct unbecu1;rl.ng an officer
and a gentleman in violation of the 95th Article of War (M.c.11., 1928, 
par. 151; Winthrop's llilitary Law and :Precedents (2nd Ed.), P• 717)~ 

Specification 2, Char~e II, alleges that the accused on 
July 16, 1942, at Honolulu Vl?'ongfully entered a public house of prosti
tution while in uniform and not on official business. The proof shows. 
that the accused on July 16, 1942, while dressed in uniform, and not 
in the pe.rformance· of a cluty, openly and intentionally entered the Palace 
Hotel which was,_and was generally known as a house of prostitution• 

. . Upbn entering t~ house, the accused stated to a military policeman that 
he.was going to see a girl named Dixie. The conduct of accused in entering 
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the house under tn.c circumstances shown in this case vras conduct unbe
coming to an officer and a. Eentlema.n and constituted an offense in viola
tion of the 95th Article of War. 

7. · The accused is 34 years of aLe• The records of the Office of 
The Adjutant General show his st:rvice as follows 2 

Appointed second lieutenant, Infantry-Heserve, from R.o.T.C., 
June 10, 1929; appointed first lieutenant, June 22, 1932; reappointed 
Jur.e 22, 1937; extended e.ctive duty, March 6, 1942. 

e•. The court was legally constituted. no errors injuriously 
affecting the substantial rights of the a.ccuse<;l wera· cornmi tted dvri:ng 
the trial. In the opinion of the Boa.rd of Review the record of trial 
is legally sufficient to support the findings of guilty of Charge I a.nd 
of Charge II and the Specifications thereunder, legally sufficient to 
support the sentence, and t-0 warrant confirmatio!l. of the sentence. 
Dismissal is mandatory upon conviction of a violation of the_95th 
Article of 1.Je.r, and is authorized upon conviction of a. violation of 
the 61st ·Article of Iiar. 

9::,~~ Judge Advocate. 

~!J~~udge A'dvooato. 
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SPJGH 
CM 227191 1st Ind. 

.. - .,, (I\War Depar'bnent. J .A.G. o. • - To the Secretary of war•ri::c .i..:.) 1J•U. 

1. Herewith transmitted tor the action of the President are the 

record of tria.l and the opinion of the Board ot Review in the ca.se of 

First Lieutenant Maurice B• Saul (0-264227). 27th Infantry. 


2. I concur in the opinion of the Board of Review that the record 

of trial is legally sufficient to support the findings of guilty. and 

legally sufficient to support the sentence. and to warrant coni'irmation 

of the sentence. 


The three Specifications under Charge I iII'f'olve three offenses 

of absence without leave, one for seven days, in violation of the 61st 

Article or war. The two Speoifica.tions under Charge II involve, re

speoti.vely, grou drunkenness in a. public place while in uniform. and 

a wrongful entry. while in uniform, into a publio house of prostitution. 

in violation of the 95th Ax'ticle of war. Since such conduct of which 

aoouaed was £own guilty under Charge II is clearly conduct unbecoming 

an oti'ioer and gentleman in contemplation of the 95th .Article of Y:ar. 

I recommend that the sentence of dismissal be confirmed and ordered 

executed. 


In this connection I invite attention to the statement of ac

cused in his request tor olanency. dated August 23, 1942. to the Com

manding Officer. 25th Division. in which he stated that he was confined 

in the Dufus Hospital for Nervous and Mental Diseases at .Ambler, 


· Pennsylvania, tor acute and chronic alcoholism almost continuously 
tram. October 1941_ to March s. 1942. 

3. Incloaed herewith are the draft of a letter tor your signature. 

transmitting the record to the l.'resident for his action, and a form of 

Executive action oontinning the sentence and directing that the sentence 

be carried into execution. 


~-.. ~.e...... 
Myron C. Cramer• 
Major Genera.I~ 

3 Incls. The Judge Advocate General. 
l?Jol.1-Record of trial. 
Incl.2•Dft.ltr.tor sig. 

Seo.of War. 

Incl.3-Form of Executive 


a.otion. 


(Sentence confirmed. G.C.Y.o. 24, 6 Ys.r 1943) 

- 7 





WAR DEPARTMENT . 
. Services of Supply 

In.the Ottice of The Judge Advocate.General 
Washington, D. c. 

SPJGK 
. CM 227195, 

. DEC 3 194Z
~ 

UNITED STATES ) FIRST CAVALRY DIVISION 

v. 
) 
) Trial by o. c. M., convened at 
) Fort Bliss, Texas, October 20, 

second Lieutenant PHILIP ) 1942. Dismissal and confine
FRANKLIN (Crl574045), ) ment for two (2) years. 
Canpany D, 302nd Quarter- ) 
master Battalion. ) 

OPINION at the BOARD OF REVIEW 
HOOVER, COPP and SARGENT, Judge Advocates. 

l. The record ot trial in the case ot the ot.f'icer named abc,ye 
has been exam1ned by the Board or Review and the Board submits this, 
its _opinion, to The Judge Advocate General. · 

" 2. Accused was tried upon the following Charge and Specifi 

cation: 


CHARGE: Violation at the 96th Article at War. 

Specification: In that Second Lieutenant H:lillp 
Franklin, Canpany nnn, 302nd Quartermaster Bat
talion., did, at the Gatewq Hotel in El Paso., 
Texas, on or about September n, 1942, with 
felonious intent and against the order o! nature 
attempt to commit the crime ot sodaey- by fondling 
and kissing the boey and penis o! Stat'! Sergeant 
Leslie c. Major, 457th Bombardment Squadron., with 
his hands and mouth. 

He pleaded not guilty to and was !ound guilty ot the Charge and Speci
fication. No evidence of previous convictions was introduced. He was 
sentenced to be dismissed the se:rvice, to forfeit all pq and allow- . 
ances due or to become due., and to be confined at hard labor !or two 
years. The reviewing authority approved the saatence and .torn.rd.ad 
the record at trial for action under Article at War 48 • 

... 
J. Technical Sergeant Leslie c. Major, 457th Bombardment Squad

ron, 330th BCIDbardment Group, testified that on the evening o.t September 
11, 1942, he met accused for the first time at the bar at the Continental 
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Hotel, El Paso, Texas. Accused engaged the witness in conversation, 
during t~ course o.f 'Which accused remarked that he had no \'lhiskey. 
Thereupon the witness invited accused to his roan in the oatew~ Hotel 
in El Paso (R. 7) where each had two drinks ot whiskey. 'Mlile the two 
were sitting on a bed accused remarked that they had not introduced 
themselves and asked witness to "just call me •Phil"' (R. 7, 8). Wit
ness proposed that they attempt to take home some girls o.f his acquaint
ance ,.,no worked in a nearby drug store. Accused suggested that they 
first finish their drinks. After an interval witness suggested that 
they leave, whereupon accused moved nearer witness and put his right 
hand on witness• leg and asked, "1'iouldn•t you like it as well the other 
way?". Witness testified that he was "dum!ounded" and replied, ''Well, 
M* I had rather have a woman first". He seized accused• s hand which 
was being moved along w1tness' leg toward bis penis and told him to 
ntake it off me and let's go and go get these wcmen". AB they were 
leaving the roan accused stopped and said, "It 'Will take just a minute 
or two and we•re not in that big o.f a hurry, are we?". Witness re
plied, "Let•s go, come on, let•s go dorm11 • (R. 8) On passing through 
the hotel lobby "fd.tness requested the telephone operator to ask the 
military police to ca:ie to his room (R. 9). 

llajor testified further that the two walked "down the street" 
and met two girls one of 'Whan witness knew. They walked home w.Lth 
these girls. After leaving them accused was accosted by some other 
women, but following sane conversation the two men returned alone to 
witness• hotel. (R. 9, 10) Accused suggested that they get the key 
and return to the room. They did so, accompanied by a female hotel 
employee whan l'd.tness had invited in :for a drink. While drinking, 
witness asked accused ii' he did not wish to get another room and stat
ed that if necessary he would lend him money for this purpose. Accused 
replied in the negative and stated that he would sleep on the floor 
(R. 11, 22). Accused went into the bathroom, called witness and asked 
him what he was going to do. Witness replied, nyou just stay in here 
and I will take this girl here in the bed and then you can" (R. 11). 
The wanan promptly left the room. Witness told accused to remain in 
the bathroan "until I get through" and walked out o.f the room t.o the 
hallway where he met a Lieutenant Kilcrease· and two soldiers o.f the 
military police, together Tdth two civil police officers. Upon being 
advised o.f the situation by vd.tness, Lieutenant Kilcrease told ac
cused that in order to prove anything it would be necessaey- to catch 
accused "in the act" and that both men should be undressed. It was 
arranged that the military and civil police would enter the witness• 
room in ten minutes. Witness then returned to the room l'lhere he 
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remarked that the woman had become angry and had gone. (R. 12) Ac
cused proposed that they "might as well go to bed"• They prepared 
for bed1 witness removing his trousers and drawers. As accused had 
removed all his clothes except his shorts, witness asked him if' he 
slept with his shorts on. Upon accused asking, 11Do you?", li:l.tness 
replied, "I never do". Accused then removed his shorts •. Witness 
asked this question ttbecause the Provost Marshal told me al.so that 
he had to catch him in the act and we would have to be naked". 
After accused had "checked the front door" and had gotten into bed1 
~i.tness, on a pretext, opened the door _about four inches, noting the 
time as "I knew they were caning in at five minutes till twelve into 
my roam and I had to have the Lieutenant the wa:y'the Provost Marshal 
asked me to have him, in the act". Upon getting into bed the lfitness 
had on only his "Tee-shirt". He removed it upon accused asking him 
if he had to sleep lli.th it on. (R. lJ) · 

Major testified that accused was on the side of the bed nearest 
the entrance to the room with his back thereto, wi.tness being on the 
farther side facing the door. Accused put his arm over witness and 
"kind of got around on top of me". He twice attempted to kiss 'Ill t 
ness on the mouth, 

"he was feeling me over and started pl¢ng with 
my penis *** and "When he saw he couldn't kiss me 
in the mouth he started kissing my body up around 
my breast Hi:· and started kissing me dov.n around 
my body". 

"i',1.tness then told accused he was "not very emotional tonight•. Accused 

"played with me and he went on kissing my body un
til he got down to my penis and then he kissed the 
side of my penis a couple of times11 • (R. 14) 

At this point the military police entered the room, ordered both men 
to dress and took them to.the police station (R. 14, 15). 

First Lieutenant Dallas F. Kilcrease, Cavalry, Corps_ or Military 
Police, Eighth Service Cororoaod1 testified that on the evening in question 
he went to the Gateway Hotel in response to a telephone call, After 
making the arrangements with Major he entered the roan in question and 
found Major lying on the bed facing tbs door leading into the roan and 
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accused on the bed with his back to the door. Both men had on only 
their undershirts. Accused•s head was on the lower part of Major•s 
abdanen. 'Witness heard na sort of hissing sound, a kissing sound"• : .. 
The witness then arrested the accused who 

ttdenied there having been any penetrati9I1, but he 
did admit that he had been kissing Sergeant Major 
and in his own words he a.dnitted that he had had 
his hands on Sergeant Major•s tool" (R. 33). 

Witness denied having told Major prior to ~ntering the roan that he was 
to have accused in bed l'dth his clothes off, or that'.' they "must catch 
him", but testified that he did state that they should ~et a time when 
"he would be in the act" (R. 35). Sergeant Lorraine H. Hill, Detach
ment Corps of Military Police, Eighth service Command, testi.!ied that 
he entered the room with Lieutenant Kilcrease and saw accused lying with 
his back to the room entrance and his face "was down close to sergeant 
Major's stomach as far as I could tell". Witness heard a'buckihg sound 
that was very loud" (R. 37). 

Mr. Ramon Duron, city patrolman, El Paso Police Department', testi 
!ied for the defense that when he entered.Major•s room both men viere 
naked and accused was kissing Major on the face (R. 40-42). 

Accused•s caupany commander, 2nd Lieutenant Sol Porte, 302nd 
Quartermaster Battalion, testified for. the defense. that he had laio,m 
accused £ran six ·to eight weeks and had found him a very capable of
ficer, intelligent and of excellent character. (R. 43-45) Second 
Lieutenant Eric· D. Berquist, 7th Ca:valry, a defense l'dtness, testified 
that he had known accused for about two "Weeks and had spent practically 
all off duty hours with him. He considered accused intelligent and had 
noticed no evidence of sexual abnormality. (R. 45-48) 

Accused did not testify or make an unsworn statement. 

4. The evidence shows 1lithout contradiction that at the place and 
time stated in the Specification accused fondled and kissed the body and 
penis of Sta.ff Sergeant Major as alleged. Major• s testimoey clearly 
establishes this !act. Other witnesses testified that when they entered 
the roan accused•s head was in the vicinity of Major•s abdomen and that 
they heard a •kissing• or nsuckingll sound. 

-4
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An attempt is defined by the Manual !or Courts-~artial as f'ol 
lows a 

"An attempt to commit a crime is an act done 
with intent to commit that particular crime, and 
!orming part o! a series o! acts mich will apparent
ly, if not interrupted by circumstances independent 
o! the doer.ts will, result in its actual commission" 
(par. 152.£, M.C.M.). 

Accused had previously asked Major if' he would not like it 11the other 
~" and asserted that it would "take just a minute or t..,,.0 1•. Simul
taneously he placed his hand on 1iajor•s leg and advanced it toward 
his penis. There . can be no possible doubt as to accused's intentions 
at the time. Immediately upon their return to the rocn and getting 
'into bed accused first attempted to kiss Major's lips. He then kissed 
and fondled his body and f'inally kissed and .fondled his penis. This 
cha.in or circumstances leads inevitably to the conclusion that the in
tention of' accused to commit sodom;y continued and that had he not been 
interrupted by the entrance o! 1Vi.tnesses he would have consummated the 
of'fense. On all the evidence the court was .fully justii'ied in con
cluding that accused in .fact attempted to canmit sodozq in the manner 
alleged. 

Consideration has been given to the doctrine o! entrapment in view 
of' the plan made by<Major and Lieutenant Kilcrease whereby, -with the 
aid o:t Major, the military and civil police entered the roan and ap
prehended accused who was then attempting to commit the crime alleged. 
It is to be noted that accused made the initial advance to Maj or by 
placing his hand on the witness• leg, advancing it toward his penis 
and asking the witness, "Wouldn't you like it the other way?". Later 
accused stated, "It 111.ll take just a minute or two and we•re not in 
that big o! a hurry, are we?"• It is clear i'ran the evidence that 
Major then offered no encouragement to accused and in fact attempted 
to get him out of the room as soon as possible. After their return 
and upon their getting in bed, .accused immediately renewed his ad
vances. Major told.him that he (Major) was not "i'eeling very emotion
al" and again o:ti'ered no response to the advances. He turned his head 
away when accused attempted to kiss him but accused persisted in his 
attentions. The situation was not one in which an innocent person 
was induced to camnit a crime but was ·a case where plans were made to 
apprehend a person 1n the act of committing a crime o! his own choos
ing. 

-5
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"The fact that decoys were set, or a trap laid, 
by means of which a person was detected in the per
petration of a crime, cannot be set up as a defense 
to the prosecution therefor, where the crime was con
ceived by the accused, and not suggested by the pros
ecuting ,d.tness *l:-1tn (sec. 390, pp. 523, 524, ,.'ha.rton 1s 
Criminal Law) (Underscoring supplied). · 

t1Guilty intent to commit crime being formed, a:ny 
person m~ furnish opportunities, or even lend assist
ance, to the criminal:, with the com.'Tlendable purpose of 
detection and punishment" (Ibid, note 3, P• 523). 

The doctrine of entrapment is not applicable in this instance. 

5. Y;ar Department records show that accused is 32 years of age. 
He graduated from high school, attended Long Island University for 
three years and Columbia University for one year. He ·was inducted 
March 12, 1941, and transferred to the Enlisted Reserve Corps November 
10, 1941, r.ith character excellent. He was recalled to active duty 
January JO, 1942. Upon completion of a course at the Quartermaster 
Corps Officer Candidate School, Fort Francis E. Warren, 'r~yoming, he 
was appointed a te1uporary second lieutenant, Arrrzy' of the United States,. 
July 3, 1942. 

6. Accompanying the record of trial are numerous letters and a.t'
fidavits attesting to the good character of accused and requesting 
clemency. There also accompanies the record a letter to the reviewing 
authority from· Colonel H. L. Conner, 1Iedical Corps, commanding officer, 
Station Hospital, Fort Bliss, Texas, l'Jherein Colonel Conner states that 
a.i'ter reading the record of trial he considers the accused to be strong
ly bisexual. Colonel Coru1er expresses the opinion that accused has un
stable personality and will probably require treat.u.ent in a psycho1-1athic 
institution unless his tendencies are corrected in the near future. He 
recommends, in effect, that accused be eliminated from the service and 
that the sentence to confinement be remitted. Attached to the report 
of investigation of the charges is a statement of Captain Louis B. 
Shapiro, !',redical Co:rps, neuropsychiatrist of the Station Hospital, Fort 
Bliss, Texas, in which he expresses the opinion, based upon an examin
ation, that accused is not an habitual, overt homosexual psychopath. 
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7. The court was legally constituted. No errors injuriously 
affecting the substantial rights o.r accused were camnitted during the 
trial. The Board of Review is af the opinion that the record o.r trial 
is legally sufficient to support the findings and the sentence and to 
warrant confirmation ther~af. Dismissal is authorized upon conviction 
o.r violation o.r Article af War 96. 

, Judge Advocate. 
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1st Ind. 

War Department, J.A.G.o., , DEC 7 1:iil. - To the secretary of Yfar. 

l. nerewith transmitted for the action of the President are the 

record of trial and the opinion of the Board of Review in the case of 

Second Lieutenant Philip Franklin (0-1574045), Company D, 302nd Quarter
master Battalion. · 


2. I concur in the opinion of the Boa.rd of Review that the record 

of trial is legally sufficient to support the. findings and sentence and 

to warrant confirmation thereof. Accused, after :iane drinld.ng, proposed 


· sod.ooiy to an enlisted man in the latter's room in a hotel. Shortly 
thereafter the soldier left the room and privately informed the military 
police of his. suspicions a:s to accused•s intentions and arrangements were 
made for the apprehension of accused. About twenty minutes thereafter 
accused, while in_be(i with the enlisted man, placed his mouth upon the 
enlisted man•s penis in an attempt to commit sodomy. It is believed 
that the punishment of dismissal and i'orfeitures will sufi'ice. I reccm
mend that the sentence be confirmed but that the confinement be remitted 
and that the sentence as thus modified be carried into execution. 

3. Consideration has been given to letter, and afi'idavits accanp~
ing the record o£ trial fran ?.rr. Henry L. Lambert, Mr. J. Kenneth Schachter, 
Mr. Mitchell Salem Fisher, Dr. Howard Gilman, :oor. Henry Franklin, Mr. Harry 
H. Frackman, Mr. Robert G. Skeller, all New York City, New York, lJr. FAmund 
J. Keating, Mr. Hugh s. O'Rourke, Mr. Mark Frackman, all Brooklyn, New 

York, Mr. Cebert H. Skidmore, Elmira, New York, .Mr. Wendell A. Phillips, 

El Paso, Texas, Peggy Hull Deuell, Cornwall, New York, Captain Claud A. 

Martin, Medical Corps, 7th Cavalry, Captaip w. c. Noon, Quartermaster 

Corps, and J?rivate 1st Class Daniel J. Grossman, 719th 11ilita.ry Police 

Battalion. 


Consideration has al.so been given to a letter to the Secretary of 

War frcm J.ir. Mitchell Salem Fisher., dated Novomber 20, 1942., requesting 

remission of the confinement adjudged. 


4. Inclosed are a draft of a letter for your signature., transmitting 
the record to the President for his action., and a form of Executive a.ction 

.. 	 designed to carry into effect the recommendation hereinc!,bove made should 
such action meet with approval. 

~ ~.Q"O-- ..C 

3 Incls. MJrron c. Cramer., 

Incl.1-Record or trial.· Major General, 

Incl.2-Draft of let. for The Judge Advocate General. 


sig. sec. of war•. 

Incl.3-Form of action. i 


. ·
(Sentence c<Xli'i.Jmed but confinement remitted. G.C.Y.O. 42, 17 Mar 1943) 
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WAR DEPARTMENT 
Services or Supply 

~ the Office of The Judge Advocate Gemral 
W&ahington. D. c. (213) 

:JGH 
227204 DEC 80 1942 

NORTHWESTERifSECTOR 
UNITED STA.TES ) WESTERN DEFENSE Cow.wiD 

) 
v. ) Tria.l by G.C.M,, convened at 

) Fort Lewi•, Wa.1h1ngton, September 
Private ALBERT E. HUGHES ) 11, 1942, Diahonora.ble di1charge 
(~438944), Company B, ) (au1pended), and oontinement tO'l' 
750th Military Polioe ) nine (9) months. D1aoiplin8.l')" 
Batta.lion. ) B&rra.cka. · 

HOLDING by the BOARD OF REVIEW 
HILL, CRESSON and LIPSCOMB, Judge .Advooa.tes , 

the reoord of trial in the ca1e ot the 1oldier n&IIWd above, 
bavi~ bttn examizwd in the Of'f'ioe of 1'he Judge Ad.vooa.te General and 
there found. legally inauttioient to 1upport the tindinga and 1entenoe, 
ha1 been examined by the Boa.rd of' Review and held to be legally aut
tioient to eupport the findings and 1entenoe aa approved by the review
ing authority. 

----~--;-·.____.·_.L_-_A'k:fd_·-~·-.-+-f:l __,... __ ....c._.... Judge Advooate. 

Roh&Wt, .Jobu,4dtJA , Judge Advooa.te •
• 

~ t:t;u-6 Judge J.dvoc•te, 

lat Ind. 

1Yar Department, J.A..G.O., Board ~ Review, December 30, 1942, 1'0 The 
Judge Advoca.t~ Goneral. 

For hia intorma.tion. 

Leiter s. B1ll, Jr., 
Colonel, J.J..G.D,, 

Chairman, Board ct Renew lo. 1. 
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WAR DEPARTMENT 
SERVICES OF SUPPLY 

(214) OFFICE OF THE JUDGE ADVOCATE GENERAL 

WA&HIN(iTON 

SPJGH 
CM 227204 December&>, 1942. 

MEMCRANDUM for The Judge Advocate General. 

Subject: 	 Trial by general court-martial of Private 
Albert E. Hughes (20438944), Company B, 
760th Military Police Battalion. 

l. The record of trial in the case of the soldier named above, 
which has been examined in the Office of The Judge Advocate General 
and there found legally insufficient to supporx the findings and the 
sentence, has been examined by the Board of Review and found legally 
sufficient, and the Board submits this memorandum in support thereof, 

2. The accused was tried upon the following CharGe and Specifi 
cation: 

CHARGE: Violation of the 58th Article of War. 

11B11Specification: In that Pvt, Albert E, Hughes, Co, , 

760th :MP Bn., YI.C.C,A,, No. Portland, Ore. did at 
said place, and on or about June 4th, desert the 
Service of the United States and did remain absent 
in desertion until he was apprehended at Concordia, 
Kansas on or about June 7th, 1942 

The accused pleaded not guilty to, and was found guilty 01· 
the Charge and the Specification thereunder. He was sentenced to be 
dishonorably discharged the service, to forfeit all pay and allowances 
due or to become due, and to be confine-d at hard labor for one year. 
The reviewing authority approved the sentence, but reduced the period 
of confinement to nine months, suspended the dishonorable discharge 
until the soldier's release from confinement, and designated the United 
States Disciplinary Barracks, Fort Leavenworth, Kansas, as the place of 
confinement, The result of his trial was published in General Court
Martial Order No. 36, Headquarters Northwestern Sector, Western Defense 
Command, Fort Le"9-s, Washington, October 15, 1942. 

3. "The findings of guilty of desertion in this case are supported 
bf the following facts:~----,

ICTORY 

BUY 
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(1) 	 The accused absented himself without leave 
from his organization at North Portland. 
Oregon. on June 4. 1942. 

(2) 	 the accused was apprehended by civilian 

authorities at Concordia. Kansas, on or 

about June 4. 1942. approximately 1,850 

miles from Portland. and 


(3) 	 at the time of his apprehension the accused 
was wearing civilian clothes. 

From the above evidence the court was warranted in drawing 
the inference of intent to desert (M.C.M•• 1928. par. 130). 

4. The error of receiving evidence containing hearsay statements 
in a letter and in a telegram was made harmless by the introduction of 
direot testimo:cy establ1sh1Jlg substantially the same facts. 

5. It is noted in the companion case. C.M. 224855, Sutherland, a 
caae in which Sutherland was tried f'or having deserted in company with 
the aoou1ed, that the record of trial wao held legally sufficient 1D 
the J.lilitary JUstice Division. 

:::;::> . ' 
~~/~~ , Judge Advoc&.te. 

~44-4 Ro~ , Judge Advocate. 
\ 

~ t.~ ,Judge .ld-rocate. 
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WAR DEPARTMENT (217)Anny Service Forces 
In the Office of The Judge Advocate General 

Washington., n.c. 

SPJGH 
CM 227239 ~.D 

) -THIRD DISTRICT ARMY AIR FQRCF.s 
UNITED STATES ) TECHNICAL TRAINING C0:!8W.'D 

) 
v. ) Trial by G.C.M• ., convened at 

) Keesler Field., Mississippi., 
Captain FRANK H. WYATT ) August 21+-Z9., inclusive., 
(0-181423)., Corps of ) 1942. Dismissal. 
Engineers. ) 

OPINION of the BOARD OF REVIEW 

HILL., UON and SARGENT., Judge Advocates 


l. The record o! trial in the case o! the of'!icer named above hu 
been examined by the Board of' P.eview and the Board submits this., its 
opinion., to 'lhe Judge Advocate General. · 

2. Accused was tried upon the following Charges and Specifications: 

CHARGE Is Violation of the 94th Article of War. 

Specification: In that Captain Frank H. Wyatt did., at Keesler 
Field., Mississippi., on or about April 41 19421 kncmingly 
and wil.fully apply to his own use and benefit 960 feet of 
l• x 6• tongue and groove No. 2 pine lumber; 536 square 
feet of 2a x 6• No. 2 pine lumber; the lumber for one door 
frame., size 3' x 6•8•; the lumber for one door frame., 
size 2•sa x 618•; the lumber for five each., window and 
screen frames., size 2•?• x 4•6•; the lumber for one each., 
window and screen frames., size 4'0" X 3110"; the lumber 
for one each., window and screen frames., size 3•8• x 4 1611 ; 

the lumber !or one .each., window and screen frames., size 
214• x 31211; lumber for one each., window and screen frames., 
size 2•4• x 2'10•; 2 yards of gravel; l yard o:r sand., and 
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12 bags o! cement of the value of one hundred dollars 
{$100.00), property of the United States furnished and 
intended for the military service thereof. 

CHARGE II: Violati.on of the 96th Article of War. 

Specification 1: In that Captain Frank H. Wyatt did., at Keesler 
Field, Mississippi, on or about April 4., 1942, knowingly 
and wrongi'ully consent to the construction by John S. Ellis., 
in the Post Utilities Carpenwr Shop, of one door frame, 
size 3, x 6•8"; one door .frame, size 2,aa x 6'8"; five each., 
window and screen frames, size 21711 x 4•6•; ona each, window 
and screen frames., size 410• x 3'10"; one each, wind.ow and 
screen frames, size 318" x 4 1 6•; one each, windovr and screen 
.frames, size 2•4• x 312•; one each, window and screen .frames, 
size 2 14• x 2 110•., for a two-story garage apartment on 
Belvedere Avenue, Biloxi, Mississippi, for the personal use 
and benefit of Captain Frank H. Wyatt, for which labor and 
time so expended the said Johns. Ellis received pay from the 
United States, to the prejudice of good order and milita+Y 
discipline. 

Specification 2: In that Captain Frank H. Wyatt did., at Biloxi, 
Mississippi, on or about April 11 1942, knowingly and wrong
fully consent to the employment of Earl M. Helm., John C. 
Applewhite., and Julian E. Phelps to perform work and labor 
for the personal use and benefit of said Captain Frank H. 
Wyatt., to-wit: In the construction of a private two-story 
garage apartment on Belvedere Avenue., Biloxi, Mississippi, 
for which labor and time so expended the said Earl }l. Helm, 
John C. Applewhite, and Julian. E. Phelps received pay from 
the United States, to the prejudice of good· order and milita.ry 
discipline. · 

ADDITIONAL CHARGE I: Violation of the 96th Article of War. 

Specification l: In that Captain Frank H. Wyatt., did at Keesler 
Field, Mississippi., on or about March 2$, 1942, knowingly 
and 1filfully cons·ent to the employment of Vincent Groschner, 
Cleo Byrd, and l'hanas H. Tabb., to perform work and labor 
for the personal use and bene!it of the said Frank H. 
Wyatt, to-wita In the construction of a private two-story 

- ·2 
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garage apartment on Belevedare Avenue, Biloxi, Mississippi, 
!or whl.ch labor and time so expended the said Vincent 
Groschner, Cleo Byrd and Thomas H. Tabb received pay i'rom 
the United States, to the prejudice o! good order and 
military discipline. 

Specitication 21 (Disapproved by reviewing authority.) 

Specifi~ation 31 (Finding o! not guilty.) 

Accused entered a special plea denying the jurisdiction or the court, and 
a plea in abatement. Accused also moved to strike Specifications land 
2 o! Charge II, and Specifications 1., 2., and 3 0£ the Additional. Charge. 
The court denied the special plea., the plea in abatement, and the motions 
to strike. Accused then pleaded not guilty to all Charges and Speci!ica
tions. He was found guilty o! Charges I and II and 0£ the Specifications 
thereunder., guilty or Specifications 1 and 2., Additional Charge., not guilty 
o! Specification 3., Additional Charge, and guilty or the Additional Charge. 
He was sentenced to be dismissed the service. The reviewing authority 

·disapproved the findings o! guilty o! Specification 2., Additional Charge., 

approved the sentence, and forwarded the record or trial £or action under 

Article of War 48. 


3. It was stipulated that accused was Post Utilities orticer, 
Keesler Field, Mississippi from November 17, 1941, to May 31, 1942, and 
that accused and his wi.!e were owners of a lot on which was erected a 
two story garage apartment in Biloxi, W.ssissippi. It was further stipu
lated th.at Exhibits 3 and 4 were photographs of the garage apartment 

• erected on the lot owned by accused and his wile, that these photographs 
11'8N taken on or about May 7, 1942, and that they represented the "then 
condition of the property". Exhibits 3 and 4 were received 1n evidence 
(R. 40-42, 455-456J Exs. 3, 4). 

4•. The evidence tor the prosecution shows that accused., during 
the period he was post utilities officer at Keesler Field, Mississippi, 
was 1n charge of the operation, maintenance and repair or all buildings, 
utilities and facilities on the field. He was responsible for materials 
charged to his section. Mr. Joseph Oallotte was foreman o! the carpenter 
shop, Mr. Fred Harris was the foreman in charge of •outside• carpenters, 
and Mr. Edward Bra~was general carpenter f'oreman. Accuaed, as head 
of the post utilities section, had charge of' 300 to 350 employees
(R. 30, 32-341 36). 

-3
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5. With reference to upecification 11 Charge II, the evidence tor 
the prosecution shows that Mr. John s. Ellis, a civilian employee in the 
carpenter shop at Keesler Field, was given a plan or drawing by Joseph 
Gallotte, foreman ot the carpenter shop. 'Xhe plan bore the name of 
accused. Gallotte told Ellis to make some door frames, and some window 
and screen frames, stating that accused had given him the plan and had 
ordered him to have the frames made. Ellis made nine window frames and 
two door frames. He also.constructed two screen doors and ten window 
screens, as one ot the window frames he bad made, was of the casement 
type which required a double screen. (Specification l, Charge II alleges 
two door frames, nine 'Window frames and nine window screeruJ.) 'Xhe frames 
were made 1n the post utilit;r carpenter shop, Keesler Field, and the 
material was obtained !ran the carpenter shop material shed. No "work 
order• was received by Ellis authenticating the making of the door frames, 
al.though it was a pollc;r in the carpenter shop to issue a work order 
ll'hsnever any article was to be made. When making the .t'rames, Ellis placed 
on them a mark which he custana.rily used when constructing new door frames 
and windows. During the 119ek betore Easter S1mda7, one Vincent Groescl:mer, 
aided b7 Ellis, loaded some ot the frames on a Government truck. Groesol:mer, 
in three trips, hauled thelll to the garage apartment ot accused, acting 
under the orders ot Gallotte, the carpenter shop foreman. When Groesohner 
unloaded the frames, two man,· Julian E. Phelps and Cleo Byrd, wen working 
at tile location. Accused was not pnaent when G&llotte told Groesehner 
to haul the frames, nor did aoeuaed ner give Groesohner any instructions 
with respect to hauling material ott the field. During the month of :May 
1942, Eµis went to the garage apartment of accused and observed that 
the door and window trames which he had made, had been installed in the 
building•. He identified the frames by the mark which he had placed on 
them. At the time o.t' the trial, the screen doors and window screens 
nre still at the post carpenter shop. At no time did accused give Ellis 
any inst.ructions rel~tive to the· construction of the frames, nor did 
Ellis see accused in" the ·Carp$nter shop when he was ma.king them. Ellis 
was paid b;r the Government for the time and labor consumed while making 
the frames. He received his regular monthl;r Government check, and did 
not nceive payment from any other source (R. 43-50, 58-59, 64-721 
134-136, 138). 

6. With reference to Specification 1 1 Additional Charge. the evidence 
for the prosecution shows that Vincent.Groeschner., a civilian laborer in 
the carpenter shop at Keesler Field, worked at the garage apartment of 
accused on a day sometime before Palm Sun~. On that day he dug the 
foundation tor the building. On Palm Sunday (March 29) 1 Groescbner worked 
at the house of accused about eight hours, helping to remove the wooden 
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forms from the foundations. The lumber 1l'U second hand. Thanas H. Tabb, 
Cleo Byrd and Joseph Gallotte worked there that dq. On Palm Sunday., 
accused visited •the job• but Groeschner did not hear him say anything. 
Pursuant to instructions received tran Gallotte., on Palm Sunday (March 
29), Qroeschner •signed in• on the Government p~oll at Keesler Field 
and then departed to work at the home ot accused. On the next day 
(Monday), he •signed out11 .from the field as o! the previous day. Ac
cused never instructed Oroeschner to i'ollow such a course or procedure. 
Groeschner was paid by the Government tor the time he spent during the 
two d~ys working at the house o.t' accused. He was also paid by the 
Government .t'or the time during which he hauled the frames to the 
house (see paragraph 5). (R. 1.33-134, 136-1.38; Ex. 14). 

Thomas H. Tabb., a carpenter employed at Keesler Field, helped 
one Julian E. Phelps to make some concrete toms from new lumber at the 
carpenter shop at Keesler Field. The plans tor the forms were given to 
Phelps by Gallotte and bore the legend •Garage Apartment tor Captain F. 
H. Wyatt.• On March 29., 1942 (Palm Sunday) Tabb removed these .t'onns 
trom the concrete •that had been poured out on Captain Wyatt's house•. 
He also, on March 29th, helped to .frame the building. On that day 
Cleo Byrd, John Applewhite, Vincent Groeschner and Earl Helm were also 
working on the house. They were supervised by Joseph Gallotte, the car
penter shop foreman. Accused was not present when the torms were made 
at the carpenter shop, nor did he ever give any instructions with refer
ence to their construction. He was not at the house when the .forms were 
removed trom the concrete on March '29. Gallotte gave all instructions 
with re.ference to the work. Accused was at the house with Edward Braun 
on that day for about JO minutes or one hour, and told the men how he 
wanted the floor joists cut to •trame in• the chimney. Tabb did not 
•keep track• of the hours he spent world.ng on the forms at the car

penter shop. He worked eight hours at the house of accused on March 


. '29. On Monday (March JO), Tabb signed the time sheet tor March 29 as. 
having worked at Keesler Field on that day. Joseph Gallotte instructed 
Tabb to sign 1n as having worked at Keesler Field on March '29. He 
was paid by the Government for the labor he performed both with respect 
to the forms, and while working at the garage apartment of accused. 
(R. 114-118, 121-122, 124-128J Ex. 14). 

Cleo Byrd, an employee in the carpenter shop at Keesler Field, 
YOrked •tour days or .fin• at the garage apartment ot accused. One oi' 
the days was a Sunday. Byrd noticed that accused was there on that day 
with Edward Braun. Julian E. Phelps was working at the house at the same 
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tizµe, and 'I'homas H. Tabb also worked there a day. The Government paid 

Byrd !or this work because he "got m:, check like I always got it•. 

He received his instructions with reference to the house of accused 

from Joseph Gallotte. Accused never talked with Byrd about buildi.p.g 

a house. The time sheets for the dates March 29 (Sunday), 30, 311 

Aprill and 2, show that Byrd signed in and out at Keesler Field on 

those dates. Byrd admitted having previously stated to an ofi'icer 

investigating the charges before trial, that he worked four days on 

the house of accused, that he signed in and out at the post on those 

days and that he was paid by the Government for the days worked. A 

request by Byrd for a leave of absence for three days exclusive of 

Sundays and legal holidays was admitted in evidence. This request 

was signed by Byrd and was dated April 28 1942. Accused, as post 

utilities officer, approved the leave of absence for the period "8:00 

A.M. March 29, 1942 through 5:00 P.M. Aprill, 1942". Byrd took the 

leave of absence, and could not explain how his name appeared on the 

daily time sheets (March 29-April 2). He admitted having previously 

stated to an officer reinvestigating the charges before trial, that he 

•could make no explanation as to why he checked in for work on the days 
that nre covered by his leave," and that he stated to this officer that 
it appeared something was •crooked there•. He also stated to this officer 
that he believed Gallotte had asked him to sign the leave slip after he 
had worked at the house of accused. Byrd testified that he did not ask 
for •those particular dates" for which he took the leave of absence. He 
signed the request for leave when it was brought to him in the carpenter 
shop by the timekeeper (R. 226-229, 230-231, 233-2341 236-237, 24U; 
Exs. 14-18 incl.J Ex. 26). 

7. With reference to Specification 21 Charge II. the evidence for 
the prosecution shows that John c. Applewhite, a civilian employee at 
the carpenter shop, Keesler Field, worked about six days at the garage 
apartment ot accused. He worked at the house the Saturday and Sunday 
before Easter (March 2B and 29), and worked there about four days after 
Easter. Each day' he worked at the house, he signed in and out at Keesler 
Field. Cleo Byrd was worlcing there on the Saturdq the forms were set 

· (March 	28). According to Applewhite' s best recollection, 'I'homas H. 'I'abb 
and Earl Helm were worlcing at the house on Sunday (March 29). Applewhite 
helped to set the forms for the concrete, and aided in .framing the house 
and 1n putticg up some o.t the storm sheathing. He al.so had assisted in 
the.construction of the .forms for the conorete 1n the carpenter shop at 
Keesler Field. Accused •came byt' the house several times while Applewhite 
was working there. Applnhite did not recall whether accused was present 
'When the forms nre being "worked on•, or when a Government truck was 
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~t the house. Applewhite worked at the house pursuant to instructions 
received from Joseph Gallotte, the carpenter shop !oreman. Accused 
never told him to work there. He received no pa;yment for his work at 
the house other than his •check !'ran the field• (R. 241-24~; Elc. 13, 14). 

Earl Helm, a carpenter's helper employed at Keesler Field, worked 
on Palm S\lllday (March 29) on the house of accused. Thomas Tabb, John 
Applewhite., Cleo Byrd, Joseph Gallotte and Vincent Groeschner also worked 
there on that day. The men removed the forms fran the foundation and 
•framed up• the building. Helm had previously assisted John s. Ellis 
in making ten window frames and ten window screens in the carpenter shop 
at Keesler Field. He later observed what •seemed to be• the same frames· 
and screens at the garage apartment of accused. The material for the 
frames and screen came from the lumber pile at the carpenter shop, and 
belonged to the Government. On March 29, accused and Edward Braun came 
to the garage apartment and remained about 15 or 20 minutes •arter dinner•. 
Accused told the men where he wanted the chimney placed. Helm worked on 
the house of accused on •government time• that dq. He received no pay . 
for his work other than his regular Government check. Pursuant to in
structions from Gallotte., Helm first •checked in• at Keesler Field on 
March 29th, and then went to the garage apartment of accused. Accused 
did not instruct him to ·do this. When the charges against accused were 
being investigated, accused sent for Helm. · He asked Helm whether he had 
worked at the house and Helm replied in the af'firmative. Accused then 
asked Helm whether he knew or thought that it was the house of accused 
llhere he worked on March 29. Accused then told Helm to tell Major Ele7 
(who was investigating the case) that he., Helm, could not swear llhether 
it was the house of accused. Accused then asked Gal.lotte, who was present, 
how Helm had been paid. Helm told accused he had been paid by his regu
lar government check. Accused . then inforJ!l8d Gal.lotte that 1the (accused) 
was trying to prevent from paying on Government time.• Helm then asked 
accused if there would be any trouble "checking in at the .field.•. Accused 
•claimed he didn't know we checked in the field.• Gal..lotte also said 
that he did not know the men had checked in· on the field. Accused then 
told Helm that he (Helm) might get in trouble and he might not (R. 72-75, 
77-80; Ex. 14). . 

Fred Lusk, a carpenter•s helper at Keesler Field, heard accused 
ask Helm if he had ever worked on his house. Helm said that he did. 
Accused asked Helm how he lmew it was his house. Helm answered that Gallotte 
told him that the house belonged to accused. Accused then denied that he 
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owned the house, and said, •r.r you go to the judge's, I want you to tell 
the truth and if they ask you who the house belonged to, tell them you 
don•t know, which will be the truth.• Gallotte was present during this 
conversation (R. 260, 262-266). 

Julian E. Phelps wa.s also employed in the carpenter shop at 
Keesler Field. On March 26, he built sane concrete forms, using a plan 
of the house of accused given to him by Gallotte, the carpenter shop 
i'oreman. Phelps was told that part or the lumber to be use<;l belonged 
to the P.Vl.A., and that •the other pile belonged to the shop.• Phelps 
told Gallotte that it ma.de no difference, that all of the lumber belonged 
to the Government. Accused was not present during this conversation. 
Phelps did not have a work order, authorizing the construction of the 
concrete forms. Gallotte said, •I•ll take care of the work order, you 
do the work - I have got one in the office•. Gallotte also told Phelps 
not to allow anyone to see the plans as •they may ask a ll'hole lot of 
questions•. In addition to ma.king the concrete forms on March 26, Phelps 
worked on !our different days at the garage apartment of accused. On 
March 28th be set the concrete forms, and on April 1st he re.framed all 
the windows in the building. On April 2nd and 3rd he put on storm sheathing. 
On the morning of April 3rd he •got three boards on and was called back 
to the shop•. Accused never gave Phelps any instruct.ions about working 
at the house. Pursuant to instructions received !ran Gallotte, Phelps 
signed in and out on the time sheet at Keesler Field each~ he worked at 
the garage apartment o! accused. Phelps was paid by the Government for 
the tine he worked at the home of accused. Phelps worked at the house 
pf accused because he was ordered to do so by Gal.lotte, and it was. a case 
of obeying orders or being sent home. (R. 141-144, 146, 156-158, l6o, 
162-163, 165, 168, 177J Exs. ?, 13, 17, 18, 19). 

Gallotte gave to Frederick A. Stapledon a check in the sum of 
$30 dated April 4, 1942, purportedly signed by accused and payable to 
Phelps. On the check were the words •For services (Carpenter) on House 
in Biloxi.• Gallotte told Stapledon to deliver the check to Phelps. 
Phelps, however, refused to accept the check and Stapledon returned it to 
Gallotte. Phelps then received the check through the mail. He again re
fused to accept the check for he believed that as he was paid for his 
time by the Government, the Government •could come back• at him by 
accepting checks •on the outside" (R. 153-154, 'Z77-'Z78; Ex. 8). 

About April 10, 1942., accused called to his o.t!ice Mrs. Francis 
W. Lewis whose Mities concerned llpayrolls and leaves" and James w. O'Briant, 
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clerk 1n the personnel section. Accused asked her if Julian Phelps had 

been shown as present on certain days. Mrs. Lewis examined the time sheet 

and discovered that Phelps had signed in and out. Accused told Mrs. Lewis 

that Phelps 11can 1t be marked as present because he didn, t work here on 

the field on those days and that he would have to be put on annual leave•. 

Accused left the method o! correction o! the matter to Mrs. Lewis and 

O'Briant. It was the custom of accused to allow Mrs. Lewis to handle 

all requests !or annual and sick leave (R. 182., 188-189., 191-192., 214., 

247-249., 254-25f>). 


Gallotte told Phelps .that he would be forced to lay him o!f for 

.tour or tive days on a sick leave., because •somebody talked•. Phelps said 

that he was not sick., but that ii' he was ordered to go home he would obey. 

Gallotte ordered him to do so. 0 1Briant then took a request for sick 

leave to Phelps for his signature. Phelps refused to sign it., saying 

that he was not sick and would not sign a sick leave slip. Phelps noted 

1n pencil on the slip the days that he was •absent on paya. O'Briant 

returned to his office and told Gal.lotte that Phelps had refused to sign 

the request for sick leave. Gallotte then requested a blank slip and 

departed. The sick leave slip was later returned by Gallotte with the 

purported signature of Phelps thereon. The period of sick leave was 

8 a.m. April 4-5 p.m. April 8., 1942. The request was dated April 9., 


. 1942. (R. 150-151., 184-185., 205; Ex. 10}. 
/ 

On the day following that on 'Which Phelps refused to sign a 
request for sick leave., 0 1Briant brought to accused a blank request for 
annual leave. Phelps signed the slip. Phelps testified that he signed 
~ blank request for annual leave (Ex. ll)., but denied that he had re
quested sick leave and that he had signed the request for such leave (Ex. 10). 
He was., however., absent for the five day period covered by the request !or 
sick leave pursuant to the orders of Gallotte. Accused never asked Phelps 
anything regarding the annual leave. 0 1Briant., who was familiar with 
Phelps• signature., was of the opinion that the request for sick leave 
(Ex. 10)., did not bear the genuine signature of Phelps., but that the re
quest for annual leave (Ex. ll}., did have his genuine signature thereon. 
The period of annual leave approved by accused was 8 a.m• .3-28-42 through 
5 p.m. 4-2-42. The request was dated April 3., 1942. (Sunday., March 29th., 
would not be charged against Phelps as a day of annual leave.) (R. 151-152., 

. 16.3-165., 189., 197-198., 206J Exs. 10., ll}. 

Accused approved the annuaJ leave slip. His purported initials, 
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indicating approval, are also on the sick leave slip. Phelps• indivi
dual time sheet was changed to show that he was absent on March 28, 30., 
31., and Aprill and 2. 01Briant could not account for the fact that the 
name of Phelps still appeared., however., on the group time Eheets during 
the period that he was supposedly on annual leave. In the opinion of 
O'Briant, the trucing of the five day period of annual leave by Phelps 
authorized a deduction from his accrued annual leave which "eventually. 
would be the same as deducting that a.mount frcm his salaryt' (R. 187., 
190-191., 211; Ex. 10., ll., 13., 16., 17, 18, 19, E). 

8. With reference to the Specification, Charge !,•John S. Ellis 
made the door., window and screen framEB alleged., under the circmnstances 
set forth in paragraph 5 hereof. The value of tlle labor and material 
involved in making the frames was between $90 - $100 (R. 51, 58). 

Harold C. Deemer, a mason employed at Keesler Field, mixed some 
concrete at the field for the house of accused. The material came from 
Government stock. The concrete was later hauled in a Government truck 
to the home of accused., where Deemer worked about five hours pouring the 
cement into forms for the foundations which were already constructed. 
Twelve bags of cement valued at 57! cents a bag, one yard of sand and 
2 yards of gravel valued at tl.60 a yard, represented the actual cost 
to the Government. '.1.'he concrete was mixed and carried to the house of 
accused on the authoriz·ation of Edward Braun, general carpenter foreman. 
Accused was not present when the concrete was mixed, hauled, or poured 
into the forms, nor did accused give Deemer any orders with respect to 
the work. Braun told Deemer to keep an account of how much material he 
used., in order that it might be returned to the post. Deemer gave Braun 
a bill for his labor, •and the return of the material•. The bill had 
not yet been paid. Deemer did not know that the material used had been 
returned to the post, although tllere was a possibility that it had., as 
he had not checked the records. During June 1942, and prior to the in
vestigation or the charges by Major Eley, Deemer gave accused a second 
bill, as accusea said he had lost the first bill. Accused told Deemer 
he would pay the account •as soon as matters were settled•. Deemer was 
on a monthly salary and the Government, therefore, could not pay him for 
hours worked overtime. He was, however., allowed to take an hour's time 
oft, !or each hour ha worked overtime. Yfuen he worked the five hours at 
the home of accused (2 p.m. to 7 p.m.), he had an adequate accumulation 
of overtime. Deemer signed in at Keesler field that day at 8 a.m., and 
signed out at 5 p.m. He put down on his daily report "Three hours off 
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for overtime". (R. 94-97, 100-10'7). 

John C. Applewhite observed that a Government truck delivered 
concrete to the garage apartment of accused while he was working there 
on March 28. Frank E. Andrews, senior paint foreman at Keesler Field, 
drove by the house one morning and saw cement being unloaded from an 
Anrr.f truck (R. 285-286). 

When Phelps made the concrete forms at Keesler Field, he used 
536 feet (lineal) of •two by sixesu. He used 90 feet of "one by fours 
for batts to hold the two by sixes together", and 99 feet of one by fours 
for braces when he set the forms. 'l'he lumber used belonged to the 
Government. Phelps kept a memorandum with reference to the material 
used (R. 141-143). 

Adam Arcenaux, a civilian truck driver employed at Keesler 
Field, drove a Government truck to the house of accused, containing 2 x 
6 concrete forms, which were already constructed, and 'Which he secured at 
the carpenter shop at Keesler Field. Arcenaux, on another day, obtained 
from the carpenter shop and hauled by Government truck to the house, 960 
feet of pine 1 x 6 center match ( tongue and groove sheathing). Upon ex
amination by the court, Arcenaux testified that Gal.lotte ordered him to 
haul the lumber, saying that accused had instructed him (Gallotte) to this 
effect. Accused did not order Arcenaux to haul the material. Accused was 
not present when the lumber was taken from the carpenter shop, or when it 
was delivered to his house. No one was present at the house when the lumber 
was unloaded. Arcenaux made the two deliveries prior to Easter Sunday. 
The lumber was new. On Easter Sunday, Arcenaux delivered by Government 
truck to the house some second hand material. which had been part of the 
construction of a razed plumbing shop on the field. The regular retail 
price of 960 feet of 1 x 6 number 2 pine lumber tongue and groove, in 
April, 1942, was $34 tra thousand". The fair cash market value of 536 
square feet of 2 x 6 number 2 pine lumber was then about %r,36 "a thousand• 
(R. 52, 86-92). . 

Henry House, a labor foreman at Keesler Field obtained from the 
carpenter shop and hauled to the garage apartment of accused, thirty bundles 
of new 6 inch center match (tongue and groove lumber). The delivery, which 
occurred "near Easter•, was made in a Govermnent truck. Gal.latte ordered 
House to haul the lumber. Accused was not present when the material. was 
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taken from the carpenter shop or when it was unloaded at his home 
(R. 109-112). 

On Good Friday {April 3)., John Yallanrakis., a civilian employed 
at Keesler Field., hauled by Government truck, two loads of second hand 
lurnber obtained from the Dupre plumbing shop at Keesler Field to the home 
of accused. Yallanrakis first testified that the material was comprised 
of "2 x 5 - 20 or 22 feet lumber., six pieces. Nine pieces 1 x 8; Ten to 
twelve from 10 to 14 feet lumber and about 34 or 26 2 x 41sn. He later 
testified that he carried only "l x 8., 1 x 10 and 1 x 12n. Accused did not 
order Yallanra}ds to haul the lumber nor was he present when it was delivered 
at the house.· The material was delivered'pursuant to an order received by 
Yallanrakis from Edward Braun., general carpenter foreman (R. 266., 271-273). 

Earl Helm who worked at the house of accused on Palm Sunday, 
::larch 29 (paragraph 7 hereof), checked in at Keesler Field that morning on 
the orders of Gallotte and., with the aid of Gallotte loaded on a Government 
truck some lumber from a pile near the carpenter shop. He delivered it to 
the house of accused in two trips. 'l'he lumber was new; and was l x 6 in 
si.ze. 'Later, durine the day., an .Army truck brought some new 2 x 10 lumber 
to the house. Accused was not present when Helm and Gallotte loaded the 
truck at Keesler Field with the 1 x 6 lumber, nor did he order Helm to 
load it-. Accused arrived at the house with Braun "after dinner11 when the 
Army truck loaded with the 2 x 10 lumber was parked on the lot. Accused 
told Gallotte "to get the truck off the grounds and that he didn•t want 
it parked there - to let it come there and unload and go off right away". 
'l'he truck was sent away. Accused remained at the house about 15-20 minutes 
and gave directions as to the placing of the chimney. As the 2 x 10• s 
·V[ere n two feet too short•., the men used the 2 x 10' s for the chimney 
(R. 75-77, 80-83). 

When Thomas H. Tabb was working at the home of accused on'. 
Sunday., March 29 (paragraph 6 hereof), the men needed some fourteen 
foot floor joists. Gallotte sent a Government truck for this material., 
but the truck returned with "twelves• (2 x 10) in new lumber. Although 
he was not certain of the fact., Tabb believed that accused was present 
when the truck was at his house. Vincent Groeschner., who assisted in 
removing the forms from the foundations on Sunday., March 29 (paragraph 
6 hereof), testified that the 2 x 12 lumber with which the forms were 
built was second hand lumber. On Saturday., March 281 some lumber was 
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delivered at the garage apartment by a private lumber company (Walter 
H. Latimer). John c. Applewhite, who was then working at the house 
(paragraph 7 hereof), signed the delivery slip. Although the slip was 
dated March 30, Applewhite believed the lumber was actually delivered 
March 28 (R. ll7-ll8, 134, 241, 245; Eic. H). 

Julian E. Phelps, who worked for four days at the home of ac·cused 
(paragraph 7 hereof), in addition to other work, •storm sheathed9 and 
•framed the openings". The material came from the shop at Keesler Field. 
Thirty bundles of 1 x 6 came from the shop (960 feet, board measure), as 
well as the 1 x 4's and the forms for the foundations. Also, during the 
time that Phelps worked at the house, some •old stuff" which had been 
stored at Keesler Field was delivered to the premises. Some of the 
material was delivered by a civilian truck and part by a Government truck. 
While working at the house, Phelps signed "two delivery slips for· lu.11ber 
delivered to the premises by a private lumber company (Walter H. Latimer). 
Although the delivery slips were dated March Z7, Phelps believes the de- · 
livery occUITed on 'l'uesday or Wednesday following March Z7 (March 31, 
Aprill) as he was not at the premises March 27 (R. 155, 215; Exs. F, G). 

9. The evidence for the defense shows that Miss Betty Van Pelt, 
secretary of accused at Keesler Field, heard accused, on several occasions 
about the time the garage apartment was being built,. tell Gallotte that 
no Government material o:c labor was to be used in the construction of the 
house. Gallotte and accused also. discussed the fact that Gallotte would 
get his materials from the personal accounts of accused. Accused established 
private accounts for building materials. Miss Van Pelt typed a written 
agreement between Gallotte and accused with reference to the construction 
of the house. She copied the agreement from a handwritten slip. Gallotte . 
and accused told her that a verbal agreement had already been made. Miss 
Van Pelt typed the agreement about the middle of April, but it was dated 
back·•approximately a month• to the time she understood that the verbal 
agreement had been consumated. 'Iha agreement was dictated by accused. 
Miss Van Pelt read the agreement to Gallotte who signed it saying nr 
guess that is all right, Captaina. The instructions given by accused 
to Gallotte with reference to the use of Government materials and labor, 
occurred prior to the writing of the contract. Accused had refused 
several requests for the use of Government labor and material off the 
field. After an investigation of the charges had begun, accused asked 
Gallotte where the sashes for the house of accused had been constructed. 
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Gallotte replied that they had been made in his (Gallotte 1s) home with 
the aid of his brother, and that they had not been made in the carpenter 
shop (R• .331-340, 342-347, 350). 

When Gallotte was about to start construction of the house, 
Edward J. Blake, a clerk in the personnel section of the post utilities 
office, heard accused tell Gal.lotte that men who were Government employees 
were not to work on any other jobs. H. L. Schwan, President of the 
Mississippi Coast Supply Company was, on one occasion, riding with Edward 
Braun and accused near •Tent City• (on Keesler Field). An old house was 
being torn down. Bra"Wl told accused that 11 some of that stuff would loo~ 
nice around his apartment•. He was referring either to some shrubbery 
or to some concrete 'Which was then being removed. Accused replied "Hell, 
no, you leave that darnm stuff "there" (R• .356, 369, 376, 378, 383). 

Accused, on several occasions, ordered notices to be written 
by Henry P. HUghes, administrative assistant in the post utilities office. 
The notices which were paste~ and distributed to key personnel, warned 
foremen and employees that no worlc was to be performed without a work 
order first being secured! Accused also had several meetings of the 
foremen and other employees for the purpose of discussing the wor!c order 
system. Accused personally reprimanded violators of the system. He 
reprimanded Braun and had cautioned Gallotte on several occasions 
(R. 395-399, 409-410, 412). 

Accused arranged with the firm of Walter H. Latimer for credit 
for building materials to be used in the construction of his house. Accused 
authorized the firm to accept orders for material from Gallotte on his 
account. Admitted in evidence were delivery slips and invoices concerning 
lumber delivered by Latimer•s _trucks to the house of accused. Accused also 
arranged'for credit with U.S. Joachim, of the Cambel Hardware Company. 
Accused authorized the company to accept purchases by Gal.lotte on his 
account. Hardware and 11 other building materials• were purchased on the 
account of accused. Admitted in evidence were invoices for lumber sold 
to accused by the Latimer Lumber-Company. {R. 361, .364-.365, .385-.386, 
.389, 416-418; Exs. F, G, ·H, J, K). 

On one Sunday when Gallotte began construction of the garage 
apartment of accused, Edward Braun met accused at the site about 11145 
a.m. Accused was sitting in his car. Gallotte walked over to the car 
and told accused that he had three or four men working there and that he 
hoped to frame the ho"Q.se that day. 2 x 6•s, 2 x 10's and 2 x 41s had been 
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ordered from the Latimer Lumber Company for framing. Some 1 x 6-8 lumber 
had also been ordered from that company for sub-flooring. The l x 6 
material had not arrived. Gallotte asked accused if he could borrow 
some l x 6 lumber from Keesler Field for sub-flooring, stating that the 
material would be returned to the field when delivered by the Latimer 
Company. Accused told Gallotte that he did not want him to take one 
nail or one piece of lumber from the field, that he had orders to buy 
anything he needed from three or four firms. No Government truck was 
on the premises at the time of this conversation. On the same day, 
about 3 p.m • ., Braun again visited the house. Accused was there., giving 
instructions with respect to the location of his chimney. No Government 
truck was then on the premises. Braun believed that these events 
occurred on a Sunday about two weeks before Easter Sunday (March 22) 
(R. 421-422, 430, 432, 441-443, 449-450). 

During the month of March, Braun bought for $60 a building owned 
by the Dupre Plumbing Company. Accused bought for $100 a building owned 
by the Brown Plumbing Company. Both buildings were situated on Keesler 
Field, and were demolished about the middle or latter part of March, and 
subsequent to the Sunday to which re:f'erence is made in the preceeding 
paragrapi1. Both buildings were depiolished by private labor. Accused 
paid for the demolition of the Brown building, and paid $48 to get the 
Brown building lumber nin shape". In the opinion of Braun the Brown 
building contained a.,ooo - 10,000 feet of lumber, land 2 inch, with a 
two inch floor made of 2 x 6 1s. He thought that the Dupre building con
tained about 5.,00)- 6,000 feet of land 2 inch lumber. Both buildings 
contained 1 x 6 center match tcngue and groove lumber. They were sheathed 
with 1 x 6, 1 x 8., l x 10 and 2 x 4 lumber. The Brown building contained 
1 x 6., l x 8, 2 x 4, 2 x 6 and 4 x 6 lumber. 'Ihe construction of the 
Dupre building was similar to that of the Brown building. It contained . 
2 x 4 studding, 1 x 12 boards on the outside, and 2 x 6 rafters. The 
buildings were built with first class lumber about July or August (1941), 
and were six or eight months old when demolished. '.rhe Brown building 
floor was oil ·stained and marked, but the rafters,ceiling joists and plates 
were in good condition. '.l'he roofs o! the buildings were covered with tar 
paper, the sheathing on the- outside was 0 a little brown from the sun•, 
but the nail holes in the wood were the only indication that the lumber 
was second hand. In the opinion of Braun, the loss of lumber involved in 
the demolition of a building sized 50 x 6o (Brown building) would be about 
10-20%. Th.e buildings were carefully demolished, and the nails were ex
tracted before the lumber was removed. Braun believed that the garage 
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apartment of·accused coulo have been constructed entirely from the lwnber 
salvaged from the BrO\IIIl building alone (R. 423-428, 436, 435, 439, 446, 450). 

Braun sold to accused 3,000 feet of l x 10 and l x 12 sheathing 
from the Dupre building. The lumber from the Brown building was loaded and 
hauled from Keesler Field to the hbuse or accused by private labor in a 
truck privately owned by the Biloxi Coal and Dray Company. Part or this 
lumber was delivered on Easter ~unday (April 5), according to Braun's 
recollection. Braun believed it was also on Easter Sunday that part of 
the Dupre building lumber was delivered to the garage apartment. Braun 
asked a foreman named Blackman if three or four loads of the Dupre lumber 
could be taken to the house or aocused. 'l'he lumber was hauled in a 
Govercment truck and the Govenunent pa.id !or the labor involved. Accused 
was not present when the truck was loaded, nor, with reference to the 
building of the garage apartment, did he ever instruct Braun to use 
Government labor or to -take material from Keesler Field (R. 422-4231 
425-426, 433-4.34, 437, 441, 448, 455). ' 

It was stipulated that Sergeant Robert H. Weiss would testify 
that at noon he drove accused to the location of the garage apartment, 
on the Sunday its construction began. Gallotte came to the car and told 
accused that the Latimer Lumber Company did not send the material which 
he needed that day. He requested permission to borrow the lumber from 
Keesler Field and to return it on Monday when the Latimer company made 
delivery. Accused replied •that he did not want any labor or materials 
taken from Keesler Field at any time to be used on the construction of 
his house, under any.circumstances• (R. 455-456). 

Richard A. Montgomery, superintendent of the Dupre Company, 
testified that the Dupre building was demolished during the first few 
days in April and before Easter Sunday (April· 5). The Brown building 
was torn down about one week later. The Dupre building, which was sold 
to Braun for $60, contained about 41 000 - 5,000 feet of lwnber. The 
sheathing was 3/4 by 6, and the roof, made or £lat boards, was made of 
about the same size. The building contained 2 x 4 and 2 x 6 studding. 
About 70% or· the building was ruined by oil or pa.int stains or damaged 
by grease. The outside portion was well seasoned and weatherbeaten. Some 
of the oil would necessarily seep through to the bottom of the floor boards. 
The root, wh:i.ch was covered by tar paper, had leaked, thereby causing a 
thorough soaking of much of the interior. Tar stains are usually left 
when tar paper is removed from a building situated in a hot country. 
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~aterial in the roof' of' the Dupre building, and the upper part 0£ the 
building •could be used £or same siding or something like that•. In 
the opinion of Montgomery, not over 30% o! the Dupre building lumber 
could be used in the construction of a hane. The Brown building was 
much larger than that owned by the Dupre Company (R. 496-505)'. 

Mrs. Nellie Wyatt, wife of accused, had a half ownership in 
the lot on 'Which the garage apartment was constructed. About November 
(1941), Gallotte suggested that he build the Wyatts a house. Several 
times thereafter, Gal.latte repeated the suggestion. Before March 1, 
1942, accused had a blueprint of a house, and asked Mrs. Wyatt how she 

iked the layout. Accused and Mrs. Wyatt owned three lots in Biloxi. 
1e£ore March 1st, Gallotte offered to build a house !or accused i! 
i.ccused would buy Gallotte a lot. Accused replied that he thought he 

would arrange to get a lot for Gallotte. Accused told Gallotte that he· 
would open some accounts and that Gallotte could order the material he 
needed. Accused told Mrs. Wyatt that he planned to buy the Brown 
building. Mrs. Wyatt then left !or Miami on March 1 and returned March 
31. Construction on the house began during her absence. Upon her re
turn the house had been framed. The lumber :from the Brown.building had 
been delivered, and some 0£ the nails had been extracted. Accused hired 
a boy to finish the job. After her return, Mrs. Wyatt occasionally visited 
the house with accused. She wanted cream shingles on the side 0£ the 
house and gray_ shingles on the roof. Accused told Mrs. Wyatt that she 
could not have that shade because •sure as living, somebody will think 
that we took them from Keesler Field•. When visiting accused in his 
office, Mrs. Wyatt :frequently heard him tell Gallotte that a work order 
was always necessary before anything was done. Several officers desired 
to have things made at Keesler Field and she often heard accused say 
that no labor or material was to be used 11on anything off the reserva
tion". One day prior to an investigation by Major Eley, accused said. 
to Mrs. Wyatt that she could not imagine 'What Gallotte had done. " * * * 
just the very thing that I have tried to drive into his thick skull, 
he las gone and done.• 11 * ** he has used a man that was employed 
here by the Goven-unent, to do some work on our house•. Accused said 
that Gallotte 11came in all excited one morning•, and said that he had 
a man working on the house, and that the man wanted his money. Accused 
was 11very much upset•. He received money from Mrs. Wyatt to pay the 
man. "That was the first time we knew that there was anything irregular•. 
ttThe contract was 0££•, when accused discovered that Gallotte had used 
a Govenunent employee to wor~ at the house (R. 46&-472, 474-481, 485, 488, 
492-493). 

- 17 



(2J4) 


, 10. Accused testified that he was 54 years or age. He was com
missioned a first lieutenant in 1917, discharged in 1919, and became 
a reserve officer in 1923. About l9Z7 he was pranoted to the rank or 
Captain. He was ordered to extended active -duty in October; 1940. In 
addition to short tours or duty, he was on duty for one year in 1937 and 
1938. · Since October 1940 he had been constructing quartermaster at 
Camp Grant, Illinois, a ~6,000,000 project, assistant constructing 
quartermaster at Pine Ca-mp, New York and Camp Polk, Louisiana, and post 
utilities officer at Keesler Field, where he was in charge or about 400 
employees. For two years he was a consulting construction engineer in 
Russia. Accused was superintendent of construction for the H.K. Ferguson 
Company, and:,-the Rusk Engineering Company. He was the night supervising 
engineer i'or the Jones & Laughlin Steel Company on several occasions, and 
chief construction engineer for the United States Steel Corporation. 
(R. 50~507, 519, 5~567, 593). 

During September or August 1941, accused and Gallotte first 
discussed the building of a home for the accused. Accused bought two 
lots £ran the city of Biloxi and a third from a real estate firm. About 
the middle of March he entered a uverbal pencil note agreement• with Gallotte 
t'or construction of the house. This agreement was subsequently typed 
verbatim by Miss Van Pelt about April 1, and was at that time signed by 
Gallotte after :,.U.ss Van Pelt had read it to him. Construction of the house 
had already started when the typewritten agreement was signed. The type
written agreement was dated back to the time the pencil agreement was 
made. In consideration of being given a lot by accused, Gallotte was to 
furnish the labor for framing the house, and for the lining and interior. 
Accused was to provide the materials. The agreement was in the form of a 
letter addressed to accused, signed by Gallotte. It contained the following 
second paragraph: 

nrt is further agreed by me that I will not employ or 
have anyone who has wor·ked at 1<eesler Field except those 
that are not on the payroll at the time they may work 
for me on your house or anyone who may have time off 
and wants to work i'or me on his own time. If I person
ally do any work on your house, I agree to do it all 
at night or on my days off.n 

Accused had this clause inserted in the letter agreement for self protection, 
as he had •had trouble ?d.th preventing that thing before•. Although the 
salary of Gallotte was about t2Joo, accused never gave a thought to the 
means whereby Gallotte would pay for the labor employed. In fact, it was 
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not intended that Gallotte would defray labor expenses ,because Gallotte 
and his brother were to build the house. Later, Gallotte told accused that 
several carpenters had promised to help him build the house. Gallotte 
•didn't say how he was going to pay or what he was going to do• (R. 508-512, 
518, 543-544, 547-548, 568, 576-577; Ex. L). 

Before construction began, accused arrani:,ed for credit with the 
Latimer Lumber Company, Combel Hardware Company, Back Bay Ll.llllber Company· 
and Fitzroy-Harris Lumber Company. He also arranged that Gallotte would 

.have the privilege of purchasing on the account·of accused from the 
Latimer Lumber Company and Combel Hardware Company. Accused did not 
lmow where the fonns for the foundation had been made, nor did he lmow 
anything about the digging of the foundation. Gallotte had never ad
mitted to accused that Government material was used when the foundation 
forms were constructed. He did not lmow that Ellis had made the door, 
window and screen frames in the post carpenter shop. One day he drove 
by the house and saw window and door frames •sticking out by the garage 
door•. He asked Gallotte where he got the frames and Gallotte replied that 
he and his brother had made them at home. Accused never gave anyone orders 
to make anything for him in the carpenter shop at any time. He was later 
told by Major Eley, who was investigating the case, that the frames were· 
made in the carpenter shop. '.rhis was the first time accused lmew anything 
was wrong. Accused then, purposefully in the presence of· a Miss McManus, 
again asked Gallotte where the frames had been constructed and Gallotte 
replied in his home. Gallotte gave accused two invoices from the Strangi 
Saw Mill and Lumber Yard, received by 'lhomas Gallotte and L. D. Gallotte 
respectively, and stated that they were invoices for lumber used in the 
construction of window and door frames. The defense offered the two 
invoices in evidence. '.i.'he law member refused to admit the invoices in 
evidence but stated that they would be appended to the :record. (R. 512, 
514-515, 517-519, 532, 538, 545, 550; Exs. P, Q). 

. About March c:; (Palm Sunday) accused drove by the premises 
and saw that construction had started. Braun was present. Accused di\. 
not get out of the car. Gallotte came over, said that the Latimer Lumbe.r 

• 	Company had not delivered the l x 6 lwnber for·sheathing, and asked if he 
could borrow lumber frau Keesler Field, and pay it back on Monday when 
delivery of the Latimer lumber was made. Accused replied: •Now, Joe, 
under no consideration, under any circumstances, shall you take one 
damn thing f'rom Keesler Field and bring it over heren. No Government 
truck was there at the time., nor was delivery then made of any lumber. 
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Accused never told Gallotte to get a truck off the premises as quickly 

as possible. Several. men were working at the house., but accused did not 

recognize any of them. About April 4, 1942., Gallotte told accused that 

Phelps was •raising hell about his moneyt'., saying that Phelps had pro

mised him to give a few days work on the house, but had •double-crossed• 

him., by •signing in11 at Keesler Field. Accused said that Phelps could 

not be paid by the Government if he did not work at the field. Upon 

discovering that Phelps had "signed in11 on the field for the days Gallotte 

said he had worked on the house., accused gave Gallotte a check for $30 


for Phelps. Phelps refused the check., and accused then sent it to him 
by mail. Accused did not see the check again until 11 this case came up" 
and it was shown to him in the records. Accused then informed certain 
employees in the personnel and time keeping sections that Phelps could 
not be paid by the Government fort~ spent on work of a private nature. 
He said thpt Phelps either had to pay the money back, or that the matter 
had to be remedied in some manner. He left the details to them as he did 
not know the proper procedure. He approved the requests for leave of 
Phelps as a matter of routine., having confidence in his employees. He 
did not know that Phelps was not actually ill., nor could he identify the 
signature of Phelps on the slips. He had not known that Phelps worked on 
his house. Accused understood that 'When the annual leave taken by Phelps 
was charged agai.n1.1t him, the Government had been reimbursed for Goverrunent 
pay received by Phelps for working on the garage apartment. (R. 513., 515, 
519-520., 539-540., 546, 557-559., 575., 591). 

Accused did not know Helm. When Helm was sent for by the officer 

'Who was in~stigating the case., accused first summoned him to his office. 

Accused denied telling Helm that it was not his house on which Helm had 

worked. He did tel1 Helm that whether the house belonged to accused was 

hearsay as far as Helm was concerned., but to tell the truth (R. 563-565). 


Accused did not know of any l x 6 pine lumber., or of any material 
being delivered to his property from Keesler Field. He had drawn plans 
and specifications for., and had constructed na few million dollars worth• 
of buildings. He had purchased enough new and .;econd hand material "to 
carry the job as far as Joe Gal.lotte carried it11 before accused discharged 
him. In March he bought the Brown building for about $110. He paid the 
Biloxi Coal and Dray Company $90 for demolishing the building and hauling 
it to his house. The lumber was used in the construction of the house •. 
He al.so paid $16 a thousand for 3000 feet of second hand l x 8 and l x 12 
sheathing from the Biloxi Coal and Dray Company (pa.rt of the rupre building). 
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Introduced 1n evidence was a bill for lwnber purchased from the Back 
Bay Lumber and Box Factory (R~ 517, 523-525, 5Z7-530, 534-535; Exs. 
M, N). 

Accused inspected the Brown building before he purchased it. 
Some of the boards were not useable. He did not recall that there was 
any paint on the walls, and did not believe that the building leaked. 
The building was torn down after construction of his house had started, 
and was moved to the premises between April 1-15. Accused did not· know 
when the 3000 feet of lumber fran the Dupre building was hauled to his 
house. About April 13, accused stopped participation by Gallotte in 
the construction of the house. He did not discharge Gallotte or take 
any- disciplinary action against him, because it would immediately have 
caused •remarks and suspicion•. When Gallotte was removed, the house 
was·partially sheathed, there being no sheathing on the roof'. '!here was 
na little bit- of flooring. The window frames "Were on'the job• but had 
not yet been installed. Accused did not remove the window and door frames 
from the property after Major Eley told him they were made in the car
penter shop because this was only "hearsays; Galletta had assured him 
that they were made in his {Gallotte•s) heme, and had given him the bill. 
Accused had refused to allow gray shingles to be used on his house because 
of the fact that he had purchased gray shingles for the Government, and 
people would say that he took . them from Keesler Field. Accused had 
frequenUy instructed his personnel, by means of bulletins and meetings, 
not to perform work without work orders, and that 0 no materials or labor 
shall go off the field.• Gallotte was •most al.ways• at the meetings 
(R. 533, 537-538, 549, 552, 568, 570, 576, 579-580, 583, 589-592). 

Yfuen accused discovered that Gallotte had used Government 
material. contrary to his instructions, he decided to remove him fran 
his position. He took no action, however, because •I couldn•t make a 
move at that time because it would immediately· cause remarks and sus
picion, so I just let the matter take care of itself•. After he dis
covered that Phelps had checked in and out at Keesler Field on the days 
he worked at the garage apartment, accused did not attempt to ascertain 
whether the other men had done the same thing, as he did not believe it 
necessary (R. -548-550, 553, 554, 557-558). 

Several witnesses testified that the reputation of accused for 
honesty and veracity at Keesler Field and in Biloxi was good. An officer 
under whose direction accused had worked, believed him to be •a good 
officer; efficient, honest, and all" (R. 310-Jll, 318; 320, 325, 328, 330
331, 352-353, 355, 360, 3&:r-370, 418,467). 
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Miss Jessie McManus., an employee in the post utilities office., 
about June 1-6., 1942 heard accused ask Gallotte what he had done about · 
the bill for the window and door frames Gallotte had made for him. 
Gallotte said that he believed his (Gallotte 1s) brother had paid the 
bill. Accused asked him to find out as he desired to pay either the 
brother or the company. Accused asked if anyone had seen Gallotte make the 
frames. at the Gallotte home. Gallotte replied that he could not recall 
but that he was certain that the frames were made at his house (R. 64.2). 

11. Joseph Gallotte, carpenter shop foreman, called as a witness 
by the court, agreed to build accused a house. Gallotte was to furnish 
the labor and accused the materials. In return., Gallotte was to re
ceive a lot of land. A written agreement' was made three or fo\U' months 
after Gallotte agreed to build the house., and after an investigation of 
the case had started. Gallotte did not recall any agreement written in 
pencil. He agreed to use men employed on Keesler Field on their spare 
time only. Gallotte was called to the office of accused., and signed the 
agreement after it was read to him by Miss Van Pelt. Gallotte could not 
read or write. He had a boy at Keesler Field who wrote for him and who told 
him what he was signing. He did, however, 11 know• his materials and lumber 
and could read figures. Accused told Gallotte that he or no one was to work 
on his house on Government time (R. 603-604, 612-613, 616-618., 622-623, 
625-626, 633, 6J8-639). 

The forms for the foundation of the house were made by Phelps 
1n back of the carpenter shop at Keesler Field. Braun gave the plans to 
Gallotte and told him to have the fonns made. Braun said that he ttwould 
replace the lumber•. The lumber was unloaded from a truck, but Gallotte. 
did not know to whom the lumber belonged. He believed it must have be
longed to the Government because Braun had promised to replace it. The 
lumber was 2 x 6 in size and had nails in it. Gallotte did not tell 
accused that the fonns were made at the carpenter shop. When he was given 
the plans and told by Braun to make the forms, he believed that accused 
was not present. He was., however., not certain of this fact. Accused did 
not tell Gallotte to make the forms. Gallotte was also ordered by Braun 
to make the door and window frames. Gallotte, in turn, told Ellis to 
make the frames. The frames were constructed in .:the carpenter shop. 
Gallotte denied having told accused that the frames were built in his · 
(Gallottets)house. He gave accused·a bill for the lumber used for the 
frames because accused requested the bill (R. 605-6c:t7., 610., 618-619., 
630-631., 638). 
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Before construction of the garage apartment began, Gal.latte 
told certain_ civilian employees at Keesler Field that accused wasgping 
to build a house, and asked if they would "give him a day's work and help 
him out•. All of _them agreed to do so. Phelps, Byrd, Applewhite1 
Groeschner. and Helm were some of the men who worked on the garage apartment. 
Gallotte testified that the men "double-crossed" him as he understood 
that they had si~ned time sheets, indicating that they had purportedly 
worked at Keesler Field on the days concerned. Gallotte did not know at 
the time that they had signed the time sheets nor did he tell them to do 
so. As he could not read or write1 Ga+lotte did not know that he was 
certifying that the man had worked at Keesler Field when he signed the 
time sheets in his capacity as foreman· (R. 608-609, 614, 625-626, 
63'/-638) 

Gallotte did not arra.n;e to have the fo"Wldation made. Construction 
of the house began sometime prior to Easter Sunday. He arranged to meet 
the men at the premises. When Gallotte arrived on the day construction 
started, the_men were already there1 and the ma~erial had been delivered. 
He did not recall having been told that day on the premises by accused1 that 
he was not to take ax:,.y lumber or use any labor from Keesler Field. There was 
some conversation about the non-delivery of some lumber. Braun suggested 
getting some lumber from the field. Gallotte also made the same suggestion 
and said they could 11pay it back, and there was one or two words brought 
on, and I walked around beside the house, and I don't remember if there 
was arr:, lumber sent there or not11 • At the time of the conversation1 a flat 
truck was there but Gallotte did not know if it belonged to the Government. 
He did not recall telling accused that he was ri.mning out of sheathing, and 
that he would like to send a truck to the field. ''We never got up to the 
sheathin[; that day11 (R. 6041 610-612, 6161 62'7-630). 

Gallotte admitted that prior to the trial he stated. to certain 
military personpel that on Palm Sunday1 March 29, he needed some sub
floor~., and that Braun and accused were on the premises. Gallotte asked 
accused if he could send to Keesler Field for some lumber. Accused 
replied "There is the truck; go get it8 Gallotte did not know if the• 

truck belonged to the Government as the truck was not marked. He was then 
asked if on May 111 1942, he had made a statement to an officer investigating 
the case., that accused told him to go ahead and use the labor, that -when 
a person talks you can usually read between the lines8 , that accused fre
quently went to the premises., gave the men directions, that he knew all the 
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carpenters, and that the men told him Jtwhen they have been out there11 • 

Gallotte denied having made the statement, saying that he could not read 

and that •they could read anything= to him. He admitted that the state

ment bore his signature. When asked ii' accused ever told him to use 

Government labor on the house during his work time, Gallotte testified 

that •he told me to use it after I was finished• (R. 615-616, 619-620, 623). 


PheJ.ps told Gallotte that he had not been paid for his labor. 

Accused then gave Gallotte a check for Phelps. Gallotte gave it to 

Mr. Stapledon who was to present it to Phelps. Stapledon returned the 

check, saying that Phelps refused to accept it. Gallotte had nothing to do 

with the sick leave slip of' Phelps,. and knew nothing about either of the 

leave slips. He believed that all the lumber for the garage apartment 


· came trom the firms of Latimer, Strangi, and the Back Bay Lumber Canpany. 
Some lumber was obtained after Easter (April 5), from a wrecked building 
on Keesler Field. Gallotte ordered •sheet rock", nails, and hardware only, 
from private companies, and did not personally place orders with them for 
,lumber. He told accused what to order and supposed that accused then placed 
the orders. Accused had, however, told Gallotte that he could order any
thing required. About 1700 square feet of sheathing 1 x 6., was used in the 
entire building. This sheathing was made fran used. material. The width 
of' the sheathing was .24 x 26, its height, 18 feet. Gallotte never re
ceived a lot from accused. Work on the house was stopped "because there 
was so much said about this and that and different things•. When the 
witness ceased to work on the garage apartment, the house was framed, had 
storm sheathing, and sub-flooring. Gallotte had at various times, been 
reprimanded by accused for doing work without a work order (R. 609-610., 
612, 620, 6.24, 632-635). 

12. With reference to Specification 1 1 Charge II, the evidence shows 
that at the time alleged, John S. Ellis, a civilian employee, with the 
assistance of Earl Helm, made the frames described in the post utilities 
carpenter shop from Government material. Ellis made the frames pursuant 
to orders and according to ·a plan received by Ellis from Joseph Gallotte, 
carpenter shop foreman. Gallotte told Ellis that accused had given him the 
plan and ordered him to have the frames constructed. Contrary to instructions, 
no "Work order11 was· received by Ellis authorizing the construction of the 
frames. The door and window frames were later hauled by Vincent Grceschner 
to the house of accused in a Government truck. Groeschner was ordered to 
deliver the frames to the house by GaJ.lotte. At the time of the trial, the 
screen doors and window screens were still at the carpenter shop. When 
making the frames, Ellis placed on them a mark which he customarily used 
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when building new door frames and windo.Ys. During the month of ~lay, 1942, 
Ellis went to the garage apartment of accused and observed that the door 
and window frames had been installed in the house. He identified the 
frames by the mark of identification. Accused did not instruct Ellis 
relative to the construction of the. fra~es, nor was he present when they 
were made. He was not present when Galletta told Groeschner to haul 
the frames, nor did he ever instruct Groeschner with respect to taking 
any material from the field. Ellis was paid by the Governraent, by his 
regular monthly check for the ti.me and labor consumed in making the frames. 
He did not receive payment from any other source. · 

With reference to Specification 1 1 Charge I, thee vidence shows 
that on some day prior to March 29, Groeschner dug the foundation for the 
garage apartment of a::cused. On March 29 he helped to remove the wooden 
forms from the foundations. Pursuant to instructions from Gallotte, on 
March 29 Groeschner •signed in" on a time sheet at Keesler Field prior 
to_going to the house of accused. '.lhe following day (Monday), he "signed 
out" from the field as of March 29. Accused did not tell Groeschner 
to do this. Groeschner was paid by the Govenunent for the time he spent 
both days working on the house, and also for the time during which he 
hauled the frames to the house from Keesler Field. Accused visited 11 the 
job" Harch 29. 

Thomas H. Tabb assisted Julian E. Phelps to b"d.ld sane concrete 
forms at the carpenter shop, Keesler Field. On }larch 29, 'l'abb removed the 
forms from the foundation of the garage apartment, and assisted in the 
framing of the building under the direction of Gallotte. Accused was not 
present when the forms were made nor did he give any instructions with re
spect to their construction. He was not present when the forms were 
removed from the foundation. He was at the house on J.iarch 29 giving 
instructions as to the building of the chimney. Pursuant to instructions 
from Galletta, Tabb signed the time sheet at Keesler Field, indicating 
that he had worked there March 29. He was paid by the Government for 
working on the fonns at Keesler Field, and for his wcrk at the house 
itarch 29. 

Cleo Byrd worked at the garage apartment four or five days. 
under the direction of Gallotte and signed the time sheets at Keesler 
Field for March 29, 30, 31., April l and 2. Byrd was paid for his work 
at the garage apartment by the Government. Byrd later took a leave of 
absence for the period March 29 - April 1 at the·requast oi' Jallotte. 

' 
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Accused approved the request for leave of absence. Accused never talked 
·with ~ relative to the building of the house. 

With reference to Specification 2, Charge II, John C. Apple

white worked about six days at the home of accused, under the direction 

of Gallotte. Each day he signed in and out on the time sheets at Keesler 

Field. He also assisted at Keesler Field in the construction of the con

crete forms. Accused •came byu the house on several occasions, but had 

not directed Applewhite to work on his house. Applewhite was paid by 

the Goverrunent for the work involved. 


Earl Helm assisted Ellis in ma.king the window frames and 

screens at Keesler Field fran Govenunent material, and worked on the 

garage apartment on March 29. Following instructions from Gallotte he 

signed the time sheet at Keesler Field prior to going to the house. 

Accused did not tell him to follow this procedure. He was paid for his 

labor by the Government. ·when charges against accused were being investi 

gated, accused told Helm to tell the investigating officer that he could 

not swear it was the house of accused on which Helm had worked, and that 

this would be the truth. When told by Gallotte, who was then present, 

that Helm had received Govenune~t pay for his work, accused said that he 

had been trying to prevent such a thing, and that he did not know the men 

had been checking in at Keesler Field for the days worked on his house. 

On March 29, accused was at the house and told the men where he wanted the 

chimney placed. 


On March 26, Julian E. Phelps built the concrete forms at 

Keesler Field fpr the garage apartment, using a plan of the house given 

him by Gallotte. Gallotte told him to do the work, saying he would fur

nish Phelps with a work order, but he did not do so. He told Phelps not 

to let anyone see the plans as nthey may ask a whole lot of questions". 

From what was said to him as to the ownership of the material used, Phelps 

concluded that it belonged to the Government. (Groeschner, who removed 

the forms from the foundation testified that the lumber was second hand, · 

and Gal.latte testified ·that tha lumber with which the forms were made had 

nails in it. Thomas H. Tabb testified that the lumber was new). The 

forms were delivered. in a Government truck to the house of accused by 

Adsm Arcenaux. Gal.latte and not accused ordered the forms to be so hauled, 


, 
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telling Arcenaux that accused had instructed Gallotte to this effect. 
Accused was not present when the forms were taken from the field or un
loaded at the house. Phelps also worked at the garage apartment March 
28, April 1, 2 and J. On orders from Gallotte, he signed the time sheets 
at Keesler Field for those days. 

About April 10, 1942, accused asked :Mrs. Lewis and James w. 
0 1Briant if Phelps had been shown as working on Keesler Field on certain 
days. Upon being told that he had, accused said Phelps must be put on 
annual leave as he rad not worked on the .field those days. Accused left 
the method of coITection to Mrs. Lewis, who handled all requests for 
annual and sick leave. GaJ.lotte told Phelps "sanebody talked• and that 
Phelps must take four or .five days sick leave. Phelps replied he was 
not sick but would take sick leave if ordered to do so by Gallotte. 
Gallotte ordered him to do so. O'Briant took a request .for sick leave 
to Phelps who refused to sign it. Phelps then signed a blank request 
.for annual leave. Accused did not ask Phelps anything concerning this 
leave. He approved a request for annual leave dated April 3 .for the 
period 8 a.m. March 28, 1942, through 5 p.m. April 2, 1942. Gallotte 
also asked O'Briant for a blank sick leave request•. He later returned 
the request with the purported signature of Phelps thereon. The initials 
of accused appear on the slip with respect to approval of a request for 
sick leave for Phelps dated April 9, for the period 8 a.m. April 4 

· 5 p.m. April 8, 1942. The evidence established the fact that the genuine 
signature of Phelps appeared on the annual.leave slip but not on the re
quest for sick leave. The individual time sheet of Phelps was changed 
to show his absence from work on March 28, 30, 31 and April l and 2, but 
the group time sheets were not altered. 

'Vfith reference to the Specification of Charge I, the evidence 
shows that the value of the labor and material involved in the making of 
the door, window and screen .frames by Ellis (paragraph 5 hereof) was 
t;90 - ~;100. . 

'l'he evidence further shows that Edward Braun, general carpenter 
foreman, ordered Harold c. Deemer to mix some concrete for the house of 
accused. Deemer did so, using Govenunent material. '.l'lrelve bags of 
cement at '57! cents a bag, one yard of sand and two yards of gravel at 
tl.60 a yard were used. Braun told Deemer to keep an account of the 
material used so that restitution could be made. Deemer then hauled 
the cement to the home of accused by the order of Braun. Deemer worked 
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five hours pouring the cement at the house, but he was not working on 
Government time. He gave Braun a bill for his labor •and the return of 
the materiai9 • He gave a second bill to accused at the latter's request. 
Accused said he would pay it •as soon as matters were settled0 • Deemer 
had no information to the effect that the material had been returned, 
although he had not checked the records....Accused was not present when 
the cqncrete was mixed, haul~d or poured into the forms, nor did he ever 
give Deemer any orders with respect to the work. 

Phelps used 5J.6 feet of 2 x 6 Government lumber when we built 
the concrete forms at Keesler Field. Pursuant to GaJ.lotte•s orders., 
Adam Arcenaux delivered the forms to the house of accused in a Gbvernment 
truck. Also acting under· the orders of Gallotte, Arcenaux obtained from 
the carpenter·. shop at Keesler Field and delivered by Government truck 
to the ·garage apartment., 960 feet of pine 1 x 6 tongue· and groove lumber. 
Upon examination by the court, Arcenaux testified that Gallotte told him 
that accused had instructed him (Gallotte) to have the lumber delivered. 
Accused did not order Arcenaux to deliver the lumber, nor was he present 
when the lumber was unloaded. The lumber was new. The value of the 536 
feet of lumber used by Phelps was $36 a thousand !eet. The value of 960 
feet of·l x 6 tongue and groove lumber was $34 a thousand feet. 

Henry House, labor foreman., obtained from the Keesler Field 
carpenter-shop and delivered by Govenimcnt truck to the home of accused 
thirty bundles of nl3W 6 inch center match (tongue and groove lumber). 
Gallotte ordered House to haul this lumber. Accused was not present when 
the lumber was obtained and later unloaded •. 

· On March. 29, Earl Helm, pursuant to the orders and with the aid 
of GaJ.lotte, obtained some new., l x 6 lumber from a pile near the car
penter shop. The lumber was delivered to the garage apartment in two 
trips. Accused was not present when the truck was loaded. During the day, 
some ne,r 2 x 10 lumber (•twelve's") was delivered to the house in an A:rrrry 
truck. Accused was present and told Gallotte "to get the truck off the 
grounds and that he didn•t want it there - to let it come there and un
load and go of£ right away•. The truck was sent away. Accused gave 
directions to the men as to the placing of the chimney. As the 2 x 10 
lumber was too short £or other purposes; this lumber was used in the 
erection ot·the chimney. 

Julian E. Phelps assisted in storm sheathing the house of 
accused. The material. came from the Keesler Field carpenter shop. 
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"Thirty bundles of 1 x 6 came from the shop (960 feet board measure) and 
some 1 x 41s. 

About March 28th, sane lumber was delivered to the garage 

apartment by the Latimer Lumber Company. The Latimer company also de

livered sane lumber about March 31st or April 1st. 


Accused, before construction of his garage apartment began, 
arranged for credit with four lumber firms. He authorized Gallotte 
to purchase lumber on his account from two of these finns. He also 
purchased from the Brown Plumbinc Company a buildin~ on Keesler Field 
containing about s,ooo - 10,000 feet of lumber, which was demolished 
by private labor and hauled to the garage apartment by private labor 
in a privately ow.ned truck. Accused also purchased 3,000 feet of sheathing 
which comprised part of a demolished building owned by the Dupre Plumbing 
Company, and had the nails extracted from this lumber. This lumber was 
hauled in a Government truck to the home of accused by a person employed 
by the .Government, upon the request of Edward Braun, general carpenter 
foreman. Accused did not order Braun to have the lumber so delivered, 
and he was not present when the truck was loaded at Keesler Field. One 
witness believed that about 10 to 20 per cent only of the lumber would 
be lost through demo+ition ofa building sized 50 x 6o (Brown building). 

Accused had first entered an agreement with Gallotte, written 
in pencil, to the effect that Gallotte would furnish labor for the framing, 
lining and interior of the garage apartment. A typewritten letter addressed 
to accused, embodying the terms of the original agreement, was later signed 
by Gallotte after construction had started, and also after an investigation 
of the matter had begun. '.l'he letter was dated back to the time of the 
original agreement. Gallotte agreed to ·use men employed on Keesler Field 
on their spare time only. Accused told Gallotte that he or no one was 
to work on his house on Govenuoont time. Gal.lotte testified that he did 
not arrange for the digging of the foundation, and that on instructions 
from Braun, he ordered Phelps to make the concrete forms. Accused did not 
tell Gallotte to have the forms made. Gallotte testified that ha ordered 
Ellis to make the frames pursuant to orders received from Braun. Ha denied 
having told accused that the frames were made in his (Gallotte•s) house., 
but he gave accused a bill for the lumber involved because accused requested 
the bill. 

Gallotte further testified that several men employed at Keesler 
Field promised him to give a day's work to help him out in the construction 
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of the house of accused. The men then "double-crossed" him "Ly signing 
the time sheets, indicating that they had worked at Keesler Field on 
the days they actually were working on the house. Gallotte denied that 
he told them to do this, and did not know that they had followed this 
proceq_ure. Gallotte could not read, and did not realize that he was 
in fact certifying that the men had worked at Keesler Field when he 
signed the time sheets as their foreman. Gallotte did not recall telling 
accused on March z::; that he was running out of sheathing, and that he 
would like to send a truck tc the field. They "never got up to the 
sheathing that dayn. He did make the suggestion that they could borrow 
some lumber from the field to replace lumber which should have, at that 
time, been delivered by a private concern, saying they could •pay it backff 
later. He then walked around the house and did not remember if nany lumber 
was sent there or not•. (Two witnesses for the defense testified that on 
March z::;, Galletta asked accused for permission temporarily to borrow 
lumber from the field and that accused replied that he was not to borrcw 
anything from Keesler Field). 

•
Gallotte admitted that prior to trial he told certain military 

personnel that he needed some sub-flooring., that he asked accused if he 
could send to the field for some lumber, and that accused replied "There 
is the truck; go get it". However, Gallotte did not know if the truck, 
which was then on the premises, belonged to the Goverrunent, as the truck 
was not marked. Ho denied making a statement to an officer investigating 
the case that accused told him to go ahead and use the labor, that nwhen 
a person talks you can usually read between. the lines", that accused fre
quently went to the premises, gave the men directions, that he knew all 
the carpenters and that the men told accused "when they have been out 
there". Although he admitted that his signature was on such a statement, 
since he could not read, •they could read anything• to him. He further 
testified that accused told him he could use Government labor on the 
house after work hours. 

Gallotte believed that all the lumber for the house came from 
three privately owned lumber companies. He testified that about 1700 
square feet of 1 x 6 sheathing had been used in the entire building. 
This sheathing was made from used material. Although he had been 
authorized by accused to order lumber on his account from private firms, 
Gallotte had personally ordered "sheet rock•, nails and hardware only. 
He told accused what ha needed and supposed that accused had placed the 
orders. Gallotte had, at various times, been reprimanded by accused for 
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doing work without a work order. He denied having anything to do with 
the request for sick leave by Phelps. 

' ' 

Miss Van Pelt, the secre~ of accused., during the time the 
garage apartment was being constructed., heard accused on several occasions 
tell Gallotte to get materials from the personal accounts of accused, and 
that Gallotte was to use no Government labor or material on the house. 
Edward Blake, a clerk in the persormel section of the post utilities office., 
heard accused tell Gallotte that men who· were Government employees were not 
to work on any other jobs. At this tine, Gallotte was about to build the 
house. Miss Jessie McMa.nus,-a civilian employee in the office., heard 
Gal.lotte tell accused that he believed his brother had paid the bill for 
the lumber used in the window screen and door frames, and that the frames 
were made at Gallotte•s ha:ne. 

]3. With reference to Speci!ication 1, Charge II, the evidence is 
legally insufficient to sustain the finding that accused knowingly and 
wrong.fully consented to. the construction by Ellis of the door., window 
and screen frames as alleged. It was established in evidence that Ellis 
made the frames in the carpenter shop from Government material pursuant 
to an order received from Gallotte, and that Ellis was paid by the 
Government for the labor involved. T~ frames were hauled by Groeschner 
in a Government truck to the house of accused. Accused did not tell Ellis 
to make the frames., was not present in the shop at any time during their 
construction., and did not tell Groeschner to deliver them to the garage 
apartment. There was no evidence that ha knew the frames were made by 
Government labor and f'ran Government material., or that he consented to 
such construction. Upon cross., redirect, and recross examination., Ellis 
testified that Gallotte told him that accused had given Gal.lotte the plans 
and had ordered Gallotte to have the frames made (R; 70-72). Such · 
evidence., however., would not necessarily indicate that accused in fact 
ordered Gallotte to have the frames made in the carpenter shop by 
Government labor and !ran Government material. Even i1' such an inference 
could reasonably be drawn., this type of testimony., standing alone., would 
not be sufficient to establish beyond a reasonable doubt that accused 
knowingly and wrongfully consented to the construction 0£ the f'rames as 
alleged. The evidence is legally ins~ficient toe stablish the .findings 
of guilty or Specification l, Charge II. 

l.4. With reference to Specification 2., Charge II., and Specification 
of the Additional Charge., it was e stablished in e vidence that Helm., 

Applewhite., Phelps., Groeschner., Byrd., and Tabb worked at the garage 
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apartment, and that they received pay from the United States for the 
labor and time so experxied•. There was no evidence that accused told the 
men to work on the premises on Government time, that he_knew that they 
had, on various occasions, signed the tµne meets, indicating that they 
had worked at Keesler Field on the days they had in fact worked on his. 
garage apartment or that he in any way consented to their doing so. 
Further., there was no evidence that accused knew that Groeschner hauled 
the frames from Keesler Field to the garage apartment, that Phelps had 
built the concrete forms at the !ie!d with the aid of 'l'abb and Applewhite, 
or that Helm assisted Ellis in making the fram"3s at the carpenter shop. 
The mere presence of accused on the premises would not indicate that he 
knew the men would be paid by the Government for work then being done for 
his benefit. Galletta testified that the men volwiteered to give their 
time, and that they 11double-crossed0 him by signing in at the field. The 
testimony of Gallotte was substantiated by that of accused. On the other 
hand, the men testified that Gallotte told them to sign in. In any event, 
there was no proof that accused knew of or consented to such a procedure. 
Upon discovering that Phelps had signed the time sheets, accu9ed told 
Mrs. Lewis and O'Briant that Phelps could not be .paid by the Government 
as he did not work at the field on the days in question. He said that 
Phelps must take annual leave and directed that steps be taken to rectify 
the situation. He twice attempted to pay Phelps for his labor by a 
personal check. There was no evidence that accused had a:ny knowledge of 
the facts surrounding the request !or sick leave of Phelps. Miss Van Pelt, 
the secretary of accused, heard accused caution Gallette to use no Government 
labor on the house, and Edward Blake., a clerk in the office, heard him 
tell Galletta that Government employees should not work •on any other jobs•. 
Gallotte testified that accused told him to use Government labor at the 
house only after work hours. · 

Gallotte denied making a statement to an officer investigating 
the case that accused told him to go ahead and use the labor., that -when 
a person talks you can usually read between the lines•., that accused fre
quently 1'18nt to the premises., gave the mend1rections, that he knew all 
the carpenters and the men told him 11-when they have been out there•. He 
denied having made the statement., saying that he could not 'read and that 
•they could read anything• to him. He admitted that the statement bore 
his signature. 

The facts that accused frequently visited the premises, directed 
the work, knew the carpenters, and that the men told him ltnhen they have 
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been out there", do not warrant the conclusion that accused knew that 
the men were working on Government time and would accordingly be paid 
for such work by the Government. i-ieither would such facts signify that 
he impliedly consented in any way to the men working on Government time 
or to the payment by the Government for such labor. 

As Helm was about to appear before an officer investigating 
the case, accused asked him whether he had work3d on the house. Helm 
replied in the affirmative, that Gallotte told uim the house belonged 
to accused. Accused, in substance, told him to say that he did not 
know whether the house in fact belonged to accused, that he wanted him 
to tell the truth, and that zuch a statement would be the truth. Ac
cused apparently meant that Helm's knowledge as to ownership of the 
premises was based upon hearsay. This action by accused, al though in
judicious, does not justify the inference that he knowingly and wron~
fully consented to the alleged employment of Helm. 

The evidence is legally insufficient to sustain the findings 
of guilty of Specification 2, Charge II, and Specification 1 of the Addi
tional Charge. 

15. With reference to the Specification, Charge I, the evidence is 
legally insufficient to. sustain the allegation that accused knowingly 
and willfully applied to his own use and benefit the lumber involved in 
the construction by Ellis of the door, window and screen frames (see 
paragraph lJ hereof). 

The evidence is also legally insufficient to sustain the 
allegation that accused knowinily and willfully applied to his ovm 
use and benefit the cement, gravel, and sand described in the ~pacifi 
cation.It was established.in evidence that Harold C. Deemer, a mason employed 
at Keesler Field, mixed the concrete from the materials described from 
Government material of the value alleged. The ce,'!lent was hauled to the 
premises owned by accused and there poured by Deemer on his own ti.~e. 
Braun ordered Deemer to keep an account of the material used in order 
that restitution thereof might be made, but it was not EBtablished in 
evidence th.at the material had in fact been retuzned. Accused was not 
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present when the concrete was mixed, hauled or poured, nor did he give 
Deemer any orders with respect to the work. No evidence was introduc_ed 
which established that accused knew that this Government material was 
in fact used in the construction of the garage apartment, or that he 
consented to the use of the material. 

Phelps testified that he used the 536 feet of 2 x 6 lumber 
owned by the Government when he built the concrete forms· at Keesler 
Field. He built the forms pursuant to Gallotte I s ord~rs. In the op
inion of one witness the lumber was new, another testified that it was 
second hand, and a third testified that it had nails in it. In any 
event, accused did not order Phelps to make the forms. Galletta ordered 
Arcenaux, a truck driver, to deliver the forms to the house of accused 
in a Goverrunent truck. Accused did not order Arcenaux to haul the forms 
and was not present when the fonns were loaded or unloaded. The forms 
were then used when the cement was poured for ti1e foundatisn, and were 
later removed on March 29. There was no evidence which established that 
accused knew that Government material was used in the construction of 
these_ forms, that the forms were then delivered to the premises and later 
used when the cement was poured., or that he in arry- manner consented to 
such a use of Government material. · 

Arcenaux also obtained at the carpenter shop and delivered to 
the site of the r;arage apartment, 96o feet of pine 1 x 6 center· match 
(tongue and groove sheathing). Upon examination by the court, Arcenaux 
testified that Gallotte ordered him to deliver this lumber, saying that 
accused had instructed him (Gallotte) to this e!fect. The evidence 
was hearsay in character, highly prejudicial to the substantial rights 
of accused, and should have been expressly excluded by the court, whose 
questioning elicited the testimony. This evidence, moreover, standing 
alone, would not in and of itself, be sufficient to establish the fact 
that accused knowingly and willfully applied to his own use and benefit 
the 960 !eet of lumber described. Accused did not order Arcenaux to 
haul the lumber. He was not present when the lumber was taken from the 
shop or when it was unloaded at the premises. Furthermore, it.was 
not established in evidence that accused knew of or consented to the 
lumber being taken from the carpenter shop and delivered to his garage 
apartment. The evidence is legally insufficient to sustain the find
ing that accused knowingly and will!ully applied to his own use 
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and benefit the 536 feet and 960 feet of lumber alleged. 

For the reasons stated the Board of Review is of the opinion 

that the evidence is legally insufficient to sustain the findings o£ 

guilty of Charge I and of the Specification thereunder. 


16. Particular reference is made to certain testimony by Gallotte 
and Helm with reference to some 1 x 6 and 2 x 10 lumber. This lumber 
was not the subject of an allegation in any o£ .the Specifications, and 
the evidence was introduced upon examination of the witnesses by the 
prosecution for the apparent purpose of establishing general guilty 
knowledge on the part of the accused. 

Gallotte testified that he made a statement prior to trial to 
the effect that on March 29 (Sunday) he needed some sub-flooring and 
asked accused ifhe could send to Keesler Field for some lumber. Accused 
replied • 'l.'mre is the truck; go get it 8 • Gallotte did not know whether 
the truck belonged to the Government because it was not marked. Bra\Ul, 
a witness £or the defense testified, however, that when Gallotte asked 
if he could borrow some 1 x 6 lumber for sub-flooring £ran the field., 
accused replied that Gallotte was not to take one nail or piece of lumber 
i'rom Keesler Field., and that he had orders to bey anything he needed from 
three or four firms. The testimony of Braun was corroborated by the fact 
that it was stipulated by the prosecution and defense that if present., 
Sergeant Robert H. Weiss, driver f'or accused, would testify for the de
fense that when Gallotte made the inquiry., accused replied nthat he did 
not want any labor or materials taken from Keesler Field at any time to 
be used on the construction of his house., under any circumstances•. '!here 
was no evidence that Gallotte in £act sent the truck to Keesler Field £or 
the 1 x 6 lumber. Helm testified that on March 29, after checking in at 
Keesler Field, he and Gallotte had loaded a Government truck with new 
1 x 6 lumber, and delivered it to the garage apartment in two ttrips. 
-Accused was not then present, nor did he order Helm to load this material. 
In view of the conflicting evidence concerning the reply of accused to 
Callotte•s request, the fact that it W8.3 not shown that a truck was actu
ally then sent to Keesler Field for the l x 6 lumber, or that accused 
knew of the prior delivery by Helm in a Government truck of the 1 x 6 
lumber that morning, the. testimony by Gallotte is not· of substantial 
evidentiary val~ with reference toe sta.blishing the guilt of accused 
as to any o! the Specifications. 
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Helm further testified that "after dinner• on March 29, an 
Anny truck arrived at the premises w1th sane 2 x 10 lumber. Accused 
told Gal.lotte nto get the truck off the grounds and that he didn't want 
it parked there - to let it come there and unload and go off right . 
awayn. 'l'he source of this 2 x 10 lumber was not established in evidence. 
No proof was introduced to show that it belonged to the Government. 
The order of accused to Gallotte to e ffect immediate removal of the truck 
was entirely consistent with innocence. Although it would _appear that 
the dellve-ry of the lumber by means of a Government truck was wrongful, 
there was no evidence that accused either ordered the delivery, or knew 
that the truck was to have been used for such a purpose. 'l'he fact that 
he stated that the l'Wllber could be unloaded, although indicative of in
discretion, does not warrant the conclusion that accused was guilty of 
the offenses alleged. 

17. The record of trial contains sane circumstantial evidence which 
might tend to arouse suspicion as to the 5'1lilt of accused. He testified that 
he and Gal.lotte had entered a •verbal pencil note agreement" about the middle 
of March. The contents of this agreement 1'i8re not established in evidence. 
About the middle of April, Miss Van Pelt, secretary of accused., typed an 
agreement in the form of a letter which., according to Miss Van Pelt, was 
copied from a handwritten slip., and which., according to accused., was an 
exact copy of the earlier agreement. The typewritten agreement was dated 
back to March 16, the date of the prior agreement. Construction of the 
house and an investigation of the case had been started when the letter agree
ment was typed. '.l'he evidence did not disclose any apparent reason why 
accused should have deemed it advisable to have a duplicate agreement 
typed and signed by Gallotte at that particular time. 

Gal.lotte testified that when he requested pennission to send 
to Keesler Field for some l'Wllber, accused replied "There is the truck; 
go get it11 • 

Helm testified that an Army truck arrived at the garage apart 
ment loaded with 2 x 10 lumber. Accused told Gal.lotte that he did not 
want it on the premises, that it should be unloaded and sent away imme
diately. He also told Helm to state at the investigation that he did 
not know that the house on which he had worked belonged to accused, that 
he wanted Helm to tell the truth and that such a statement would be the 
truth. 
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Accused admitted.that after he discovered that Phelps had 

worked at the garage apartment on Government time., he did not check to 

see if' the other men had done the same thing because he did not deem it 


·necessary. Al though he had decided to dismiss Gallotte after discovering 
that he had used Government material contrary to instructions., he did not 
do so because such an action would "cause remarks and suspicion., so I 
just let the matter take care ot itself•. 

"Where the only competent evidence is circumstantial., 
it must., in order to be sutticient to support conviction., 
be ot such nature as to exclude every reasonable hypothesis 
except that ot accused•s guilt." 

"Where circumstances are relied on entirely to justif'y 
conviction, they must not only be consistent with guilt but 
inconsistent with innocence.• 

"While we may be convinced ot the guilt ot the de
f'endant, we cannot act upon such conviction unless it is 
f'ounded upon evidence, which under the rules of law., is 
deemed su.fficient to exclude every reasonable hypothesis 
except the one ot defendant's guilt. We must look alone 
to the evidence as we i'ind it in the record., and applying 
it to the measure of the law., ascertain whether or not it 
fills the measure. It will not do to sustain convictions 
based upcn suspicions***• It would be a dangerous 
precedent to do so., and would render precarious the pro
tection which the law seeks to thrO'R around the lives and 
liberties of the citizens.• (CM 228831 - Wiggins, and 
cases cited therein.) 

In the case under consideration., as the circumstantial evidence 

described, did not •exclude every reasonable hypothesis except that of 

accused's guilt•., and was not •inconsistent with innocence•., such evidence 

cannot be relied upon to justify the findings of guilty of the Charges and 

Specitications thereunder. 


18. Accused entered a plea in abatement which was denied by the court. 
The plea, in substance., alleges that accused was not informed of the nature 
of the charges pending against him as required by paragraph 35., M.C.M., 1928, 
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that the witnesses were examined by the investigating officer not in the 
presence of accused, and that accused was not afforded the opportunity 
by the investigati~ officer to cross-examine witnesses after their 
statements had been reduced to writing and signed. The plea also alleges 
that the charges were not forwardee ::_:irior to trial through the com.":land
ing officer exercising im.~ediate jurisdiction over accused under Article 
of Vlar 104 as required by para.Graph 30b, hl.C .M., namely, the Division 
Engineer, South Atlantic Division Corps of Engineers, Atlanta, Georgia., 
and that' this officer was not afforded the opportunity to a.ct in ac
cordance with paragraph 33,, M.C .M. "which requires him to act under A.Yl. 
104, to line out charges which can be disposed of thereunder" (R. 10-11, 
24). 

Accused also entered a plea denying the jurisdiction of the 
court, which p~ea was denied by the court. In substance, the plea 
alleged that accused was not under the authority of the Commanding 
General, Third District Arm:, Air Forces Technical Training Command,, 
but under the authority of the Division Engineer, South Atlantic Divi
sion, Corps of .C:ngineers, Atlanta, Georgia, that the charges should 
have been forwarded throu&h the latter officer who in fa.ct exercised 
jurisdiction under Article of \\lar 104 over accused, and that such of
ficer had no opportunity to act under Article of 1'./a.r 104, namely, "to 
line nut charges which can be disposed of thereunder". The plea denied 
the jurisdiction of the court over accused (R. 6-9). 

Accused entered motions "to strike out" Specifications 1 and 
2, Charge II (violation of Article of War 96), on the ground that the 
acts or omissions alleged were indirectly and remotely prejudicial 
only, that they were e~ressly made punishable by Article of War 94, 
and that under the 94th Article of Yiar proof of intent was necessary, 
whereas no such proof is required under .Article of War 96. Accused 
also moved to strike out Specifications l, 2 and 3, of the Additional 
Charge for the sen...e reasons, and also· because only such acts or om
issions are included under "DISORDERS AlID NEGLECTS TO Tlill PREJUDICE 
OF GOOD ORDER A.."ID MILITARY DISCIPLINE" which are not made punishable 
by any Articles of War preceding the 96th .Article of war. The court 
denied the motions (R. 2{, 25). 

With reference to the· subject matter contained in the plea in 
abatement,, accused testified th~t a Captain Couch first investigated the 
charges. Accused was not called by Captain Couch for an investigation,, 
nor was he present when the captain interviewed any witnesses. Upon 
the advice of a. former defense counsel, Captain Comvay, accused signed 
a stipulation "with the investigating officers that if the witnesses 
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whose sworn statements appear in the attached investigation were present 
they would testify substantially as is set out in the sworn statements as 
is appended to said investigation•. Captain Boyd., trial judge advocate., 
was later appointed to investigate the charges. Captain Boyd summoned 
accused., showed him signed statements of various witnesses., and afforded 
him the right to have any of the witnesses called for interrogation. 
Accused had not been present when the witnesses had first been questioned 
( R. 12-24). All of the witnesses 'Whose presence was then requested by 
accused.,reappeared and 1'8re cross-examined by accused. •Accused is not 
entitled to be confronted by all witnesses who testify before an investi 
gating officer., provided he is accorded the right to cross-examine such 
witnesses•. (Dig. Ops. J.A.G•., 1912-1930., section 1266., pp. 623., 624,.} 
Accused admittedly was afforded the right to cross-examine all witnesses 
who had appeared before the investigating officer., and availed himself 
of this privilege. The witnesses whose presence was requested by accused., 
reappeared and nre cross-examined. 

The contention that the Division Engineer., South AUantio Divi
sion., Corps of Engineers, exercised immediate jurisdiction over accused 
under Article of War 104, and that the charges should.have been forwarded 
through that officer; is without merit. Pursuant to paragraph 302, K.C.Y • ., 
the charges were properly forwarded through the Commanding Officer, Keesler. 
Field who was the immediate commanding of'£icer or accused. This officer 
was empowered to take any appropriate action under the 104th Article,of 
war, pursuant to the provisions or paragraph 33, M.C.M. 

'!he contention by accused that the court had no jurisdiction in 
the premises was similarly 'Without foundation. It is not necessar,y to . 
pass on the question whether accused was in fact under the canmand of the 
orf'icer who appointed the court. 'lhis officer was empowered to appoint !', 
general court,-martial. 'l'he jurisdiction, or po,rer of a court-martial t 
to try offenders, once it is convened, is ·not limited in the e:icercise 
to persons under the canmand of the convening power. On the contrary, 
it has no limitation except that the .person to be tried shall be a person . 
subject to military law (CM 200804 - Wineland et al.) 

Accused aHerted in his motions •to strike out•, that the offense 
alleged in Specifications land 2 of Charge II, am Specification l of 
the Additional Charge (01' which offenses he was found guilty)., should 
have been charged as viola.tion. oi' the 94th Article ot war. 'l'he offenses 
described, ii' supported by the evidence, obviously would have been directly' 
to the prejudice 01' good order and militar,y discipline, and were properly 
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chargeable under Article of War 96. Further., such offenses are not 
expressly made punishable by the provisions of Article of War 94., as 
contended by accused. 

Moreover., even if an offense is violative of a specific article., 
if it also constitutes conduct to the prejudice of good order and military 
discipline., it may be charged under both the specific article and the 
96th Article of War., as the provisions of each article have been violated 
(Dudley's Military Law and the Procedure of Courts-Martial p. 412; Carter v. 
Mcclaughry., 183 U.S. 395., 396). 

When the prosecution rested its case., the defense moved to strike 
from the record all of' the testimony and evidence introduced by the Govern
ment., substantially on the ground that such evidence did not directly 
connect accused with the charges., and because all of the evidence was ad
mitted "subject to connection., which connection has not been maden. '.1.'he 
defense also moved for findings of not guilty., substantially on the ground 
that the evidence was not legally su!ficient to support findings of guilty 
of the offenses alleged (R. 296-301) • 

. In view of the complex nature of the evidence, and of the then 
apparent intention of' the court to call Gallotte as its witness (R. 305), 
the Board of Review is of the opinion that the denial of the motion for 
findings of not guilty was proper. 

19. The court adjourned on August 28, 1942, to meet on August 29, 
1942 (R. 640). An examination of the record discloses that the proceedings 
-were completed, and the findings and sentence announced on August 29, 
1942. The statement that the court finally adjourned on August 26, 1942, 
instead of August 291 1942, is apparently an error on the part of the court 
reporter. 

20. Consideration has been given to the following documents filed 
by -the defense: Special plea as to the jurisdiction, petition for re
hearing., brief of authorities and argument on petition for rehearing, 
and supplemental brief of authorities and argument on petition for re
hearing. Civilian counsel for accused, Albert Sidney Johnston., Jr• ., Esq • ., 
made an oral argument before the Board of Review. 

21. Accused testified that he was 54 years of age. The charge sheet 
shows his age to be' 54 years. The records of the Office of The Adjutant 
General., however, show that accused was born September. 2~, 1885, and that 
he is, therefore., 57 years of age. The records of the Office of The 
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Adjutant General. show his service as follows: 

Appointed first lieutenant, Engineers Reserve Corps, September 
29, 1917; extended active duty, December 28, 1917; honorab~ discharged 
January 28, 1919; appointed first lieutenant, Officers Reserve Corps, 
(Engineers), July 9, 1923; promoted to captain, February 25, 1925; 
reappointed captain, February 25, 1930, February 25, 1935, and March 
22, 1940; active duty (CCC) January 12, 1938, to January 11, 1939; 
extended active duty October 21, 1940. 

22. For the :reasons stated, the Board of Review is of the opinion 
that the record of trial. is legal~ insufficient to support the findings 
of guilty of the Charges and Specifications thereunder and the sentence. 
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SPJGH 

CM 227239 · 1st Ind•. 


war Department, J.A.G.O., "'AP8 Z.l 19'3 - To the Comm.anding General, 
Third District Mm:'/ Air Forces, Technical Training Command, Tulsa., 
Oklahoma.· 

1. In the case of' Captain Frank H. Wyatt (0-181423), Corps of' 

Engineers, I oo:oour in the foregoing opinion of' the Boa.rd of' Review 


. holding the record of' trial legally insufficient to support the find
ings of' guilty and the sentence and, for the reasons stated therein, 
I recolll!!l8nd that the findings of guilty and the sentence be disap
proved. You a.re advised that the action of the Boa.rd of Review and 
the action of The Judge Advocate General have been taken in accordance 
with the provisions of .Article of War 50~, and ·that under the further 
provisions of that Article and in accordance with the fourth note 
following the Article {M.C.M., 1928, P• 216), the record of trial is 
returned for your action upon the findings and sentence, and for such 
further action a.s you may de8111. proper. 

2. When copies of the published order in this case a.re forwarded 
to this office, together with the record of trial, they should be ac
companied by the foregoing opinion and this indorsement. For con
venience of' reference, please place the file number of' the reco1·d in 
brackets a.t the end of the published order, as follov1s a 

(CM 227239)~ 

Myron c. Cramer, 

Major General, 


l Incl. The Judge Advocate General. 

Record or trial. 


·..J. .:... ··,:. \ 
,-- ... . ~ . . 

. . ".'. ..,.(; /.>I~s::~···.it. 

\..,. . .· ~ 4 
', i ."i," .i: 


01':-P. ':_.~t:O 

WA~ ()!~ 4 q,T ..·fiNT 
-9EflitVt(,.:f,; .,. ~, ...,..LV 

J. ,• 'I, ' 
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WAR DEPARTMENT 

Services of Supply · 


In the Office of The Judge Advocate General (259)Washington, D. C. 

SPJGH 
CM 227335 

U N I T E D S T A T E S ) 
) 
) 
) 

Private First Class FRANCIS ) 
A. LI!~ (36172096)~·316th Base ) 
Headquarters and Air Base ) 
Squadron. ) 

SECOND AIR FORCE 

Trial by G.C.M., convened at 
Davis-ldonthan Field, Tucson, 
.Arizona, September 20 and 
October 11, 1942. To be 
hanged by the neck until 
dead. 

0PIKI0N of the BOARD OF REVIEW 

HILL, CHESSON and LIPSC01.l3, Judge Advocates. 


1. The record of trial in the ~ase of the soldier named above 
has been examined by the Board of Review and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifi 
cation: 

CiiA.liGE: Violation of the 92nd Article of War. 

Specification: In that Private lcl Francis A, Line, 
376th Base· Headquarters and Air Base Squadron, did, 
at Tucson, Arizona, on or about August 11, 1942, 
forcibly and feloniously, against her will, have 
carnal knowledge of Eunice Howard, residing at 
1327 North Fourth Avenue, Tucson, Arizona.. 

3. The defense moved that an inquiry be made into the sanity of 
accused. 

• 
Captain Marvin c. Schlecte, ~edical Corps, testified that he 

had,·at the request of defense counsel, made a mental examination of 
the accused on two successive days, September 18 and 19, ·1942. He 
diagnosed accused to be of a constitutional psychopathic state. Yfuen 
asked if he had doubt as to the sanity of accused, he stated that he 
had no d~,ubt as to the sanity of accused but that it was difficult to 
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come to a conclusion upon a 2-day examination, and he felt that there 
should be- further examination (R. 4-6'). 

Dr. A. o. Sniley, Professor of Abnormal Psychol~gy, University 
qf Arizona, testified that he had examined accused for 12 hours, had 
some doubt regardi~ the mental condition of accused, and believed that 
accused should be further examined (R. 7). 

The court granted the motion of defense for a recommendation 
to the appointing authority i'or the appointment of a' board of medical 
officers to inquire into the mental condition of accused (R. 7). 

4. At an adjourned session, the report of the Board of }.iedical 
Officers appointed under!B'8,.,;ra.phs 35c and 63, Manual for Courts
IJartia.l, 1928, to examine the mental condition of accused was intro
duced in evidence (R. 15; Ex. 1). The boa.rd found: 

111. That there is no evidence of insanity in Private 
Une, and he mentally is completely responsible for his 
actions and thoughts. 

112. That the condition of constitutional psychopathic 
state, of the inadequate personality type, is existent in 
this individual 11 

, 

and recorrunended that further investigation for sanity vre.s not necessary. 

5. Each of the three members of the boa.rd testified before the 

court. 


Major Charles F. Sweigert, Medical Corps, testified that the 
report reflect~d his opinion of the sanity of accused at the time of 
ex_e.mination, September 25 to October 1, 1942, and that the man's mental 
condition on August 11, 1942 (date offense v;a.s conunitted), and prior to 
that date was the same as when the board examined him. He stated that 
persons in a. con:;titutional psychopathic state are considered legally 
responsible, are not acceptable to institutions for the insane, that a 
psychopath knov,"S the difference between right and wrong and would be 
mentally capable of choosing the right, but he may at times choose to do 
the right, and at other times choose not to do the right (R. 8-12). 

Captain I!arvi:i. c. Schlecte, Medical Corps, testified that he 
could 1~nd no evidence of insanity of accused and that the condition of 
accused on August 11, 1942, was the same as at the time of examination 
in September. He found no change in the mental condition between his 
examination of accused o~ September 18 and 19, 1942, and as a member of 
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the hoe.rd on September 25 to Ootober 1, 1942. In his opinion accused 

was sane on August 11, 1942. A constitutional psychopathic state is 

not considered a true mental condition. The constitutional psychopath 

can think "straight and clear", but at times does not choose betwee::i 

right and wrong beca.us e he does not want to (R. 12-14). 


Captain Eric G. DeFlon, :Medical Corps, testified that he de
tected nothing in his examination to indicate that the .accused was in 
any different mental condition on August 11, 1942, than at the time of 

·-examination, and he "deemed" that the mental condition of the accused 
was no different on August 11th than when the board examined him (R. 
14-15). 

s. It was the _ruling of the court that "the accused is sane and 

was sane at the time of the alleged offense, and may be legally tried 

by this court, and that the trial proceed" (R. 15). 


7. The accused pleaded guilty to the Speoif'lcation and to the 

Charge (R. 16). He was found guilty, of the Specification and of the 

Charge. He was sentenced to be hanged by the neck unti 1 dead. All of 

the members present concurred in ea.ch finding of guilty, and in the 

sentence. The reviewing authority approved the sentence and forwarded 

the record of trial for action under the 48th Article of War. 


a. The evidence for the pros·ecution shows that Eunice Howard, 
daughter of Mr. and Mrs. Thomas w. Howard, was 12 years old and in 
grade 7B·-at school. On August 11, 1942, at a.bout 3 or 3:30 p.m., she 
left her home in Tucson to go downtown to buy some things for her 
mother, go to the library, and take a document to the Judd Realty 
Compan:y at 257 Stone Avenue. After going to the store and the library, 
she visited a girl friend. About 4130 p.m. she left the home of her 
friend to go to the Judd Realty Company. As she passed a drug store 
the accused came up and started talking to her. She walked a little 
.faster when she noticed that he was following her. AB she came to the 
Judd Realty Company and started to 'go in, the accused stuck a knife in 
her back and told her not to make a false move or he would stick it 
through her. He told her to lead him to a dark alley. She was so 
soared that she did not know what to do and walked north on Stone 
Avenue and ea.st on Fifth Street all the way to the railroad track. 
Accused told her which way to turn, kept the knife in her back, and 
told her she was too young to die. She passed people on the street 
but was too see.red to speak to them. She did not· kn.ow what he wanted 
to do "until he started in". He led her down the track to ace.rand 
told her to climb in. She started to climb in, but it was real hot 
and she came dovin again. Accused held the knife in his hand and told 
her she ha.d better get in the car (R. 17-21, 24). 
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After she climbed in the car, because she was sea.red, ac
cused removed her clothing, removed his own clothes, _and told her to 
lie down on her baok. She did so because he kept holding the knife . 
and she was soared. .Accused then placed his body on top of hers and 
his private sexual organs entered her pri va.te sexual organs• She did. 
not try to run or scream because he kept holding the knife to her be.ck. 
vMle they were in the ca.r, another car crune up and the engineer moved 
them up the track. The engineer called to accused but she did not re
call what was said. The sexual intercourse which accused had with her 
was without her consent. VJJ.en he finished, accused put on his clothes 
and left the car. He came back, asked her if he could' talce her down
town to catch a bus home, said he was going to turn himself in to the 
"M.P•s. 11 , and then left her in the car. She was unable to get out of 
the car a.lone. After she waited a.bout 5 minutes a man came a.long and 
helped her out. of the car. When she said she was too dirty to go home 
on the bus, the man told her to go to his house,a.nd there Mrs. Ricco · 
called her father (R. 21-24). 

About 6 o•clock on August 11, 1942, :Mr. Ricco, a truck driver, 
saw a soldier and a girl, or woman, having a "good time" in a oar which 
the switch engine was moving. The accused is the soldier he saw in the 
car. At that time the soldier was dressed, but the girl did not have 
her clothing on. A.bout 15 minutes later, when he heard crying which 
sounded like a young girl, he went over to the ca.r a.nd helped a young 
girl out of the car. She was all dirty, nervous, and excited. l~hen 
he asked her what was the matter, all she would se.y was 0 some soldier". 
,ihen the girl said that she could not go home because she was so dirty, 
he sent her to his home two blocks a.way (R. 26-29). At about 7 p:m., 
August 11, 1942, a frightened, upset girl came to the door of Mrs. 
Ricco•s house, said someone had sent her, that she met with an accident 
with a soldier. Viliile the girl was washing, Mrs. Ricco called the girl •s 
father on the telephone (R• 26-30). 

On the evening of August 11, 1942, Mr. Thomas w. Howe.rd received 
a telephone call about his daughter Eunice, who had not.returned from an 
errand. He went down to a house near the railroad track and found his 
daughter nervous, excited, and her clothes dirty. She would not talk 
then, but after he had taken her home, she told them what had happened 
(R• 17-18). 

Eunice Howard was examined at about 10 p.m., August 11, 1942, 
by Dr. Boris Zemsky. He found a ruptured hymen, the lips of the vagina 
red and sv10llen. and that it was impossible to get into the vaginal tract. 
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He examined her again the next morning, found the hymen definitely torn, 
and th.at it had been done within 24 hours (R. 25-26). 

At about 9120 p.m., August 11, 1942, Sergeant Albert Nocella, on 
military police duty in Tucson, responded to a call.to pick up a drunk 
soldier at the Grand Cafe. Tucson. and took accused into a ce.r. Aocused 
said that Nocella looked like a good fellow and could have a knife which 
accused handed Nocella. The knife was turned over at the station to 
Lieutenant McCoy. The accused then was brought before Lieutenant Adrian 
H. McCoy of the G\lard Squadron. who ·was investigating a report of an 

attack on a girl by a soldier. The accused made a voluntary statement 

that he met this girl and had intercourse with with her. Lieutenant 

McCoy was not satisfied w.ith that statement because he thought accused 

might have been drunk or "doped up 11 • Lieutenant McCoy gave Detective 

James c. Herron of the Tucson Police Department the knife (Ex. 3) which 

he had received from Sergeant Nocella or Sergeant Koenig. On .A)lgust 

13th accused admitted to Herron that that knife belonged to hil;n• Lieu

tenant McCoy came to the station again on .August 15th, warned accused 

or his rights, and the accused then made a voluntary written statsnent, 

which was- taken dO'Nn by a stenographer. After reading the statement, 

the a.ccused signed it in the presence of' Lieutenant McCoy, Mr. Herron, 

and Sergeant Nocella. (R. 30-35J Ex. 2) •. 


The confession or accused fully corroborates the testimony or 
Eunice Howard and ·adds many details. He met the girl, held a knife to 
her back, threatened her-if she should cry out, directed her to the rail 
road track, forced her over her objections to get into a gondola car, 
made her take her clothes ott, told her to lq down, and, then had inter

· course with her. He had not completed the intercourse when the car was 
moved and had her put on her clothes. 'iihen the movement of the caµ
oeased, he made her undress again and get down on the floor, and com
pleted his intercourse. She knew that he still had the knife in his 
possession, and was still scared (Ex. 2 ). 

9. It was stipulated that accused was in the military service of' 
the United States on August 11, 1942, and a member of the 376th Base 
Headquarters and Air Base Squadron, Davis-Monthan Field, Tucson, Arizona 
(R. 35 ). 

10. The plea of guilty by the accused, the clear testimony of' the. 

victim. and the confession o£ accused establish his cold-blooded rape 

of this 12 year old girl. 


The report of' the Boe.rd of' Medical Officers, supplemented bx_ 

the testimoey of' each of the members, establishes that the accused was 
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sane at the time ot his examination, September 25 to October l, 1942, 
and at the date of his offense, August 11, 1942, was a constitutional 
psychopath of inadequate personality type, that a constituti onal 
psychopath knows the difference between right and wrong, would be 
mentally capable of choosing the right, but may at times choose to do 
the right, and at other times choose not to do the right because he 
aoes not want to do so. 

The record is void of any extenuating or mitigating circum
stences. The only excuse offered by accused was that he had been 
drinking, he had the knife, and just wanted to show his authority, 
to be boss over somebody. The testimony of the girl, his skillful . 
method of frightening the girl into carrying out his instructions, 
and his own story of the assault, negative any suggestion that he wa.s 
so drunk as not to know what he was doing. 

11. Among the papers accompanying the record is a letter from the 
Chief of Police, Salt Lake City, Utah, to the Chief of Police, Tucson, 
Arizona., stating that a man named Francis Albert Line was arrested on 
July 10, 1942, charged Viith rape, pleaded guilty to carnal knowledge, 
and given a suspended sentence of from one to five yea.rs in the Utah 
State Prison. 

The Federal Bureau of Investigation, Deparbnent of Justice, 
advises The Judge Advocate General that the fingerprints of Fr~cis 
Albert Line arrested in Salt Lake City, have been compared with the 
fingerprints of this accused, A.S.N. 36172096, enlisted on February 
13, 1942, at Camp Custer, Michigan, and that the fingerprint records 
a.re identical. · 

12. The Board of Review has given careful consideration to the 
letter of Mr. Audley Rawson, Cass City, Michigan, in behalf of the 
mother of accused, to a letter from the mother of accused, and to 
letters from several other persons, all addressed to the President, 
urging com.mutation of the sentence of death to life imprisonment. 

13. The charge sheet shows that aocusec1. is 27 yea.rs old and that 
he enl.isted at Camp Custer, Michigan, February 13, 1942, to serve for 
the duration and 6 months. ··. 

14. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were oonmitted during 
the ·trial. In the opinion of the Board of Review the .record of trial 
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is legally sufficient to support the findings of guilty, and the 
sentence, and to ~,arrant conf'inlla.tion of the sentence. A sentence of 
death or imprisonment for life is mandatory upon conviction of rape, 
in violation of the 92nd Article of war. 

-·· ··-··---·· ,._ 

_____,_,.l_c;_,._,t.._··-_.;...,)_"'_·-·---·L-/----·--·---'-.,. Judge Adv~oate. 

f,oMd),41, ~ flo ~ , Judge Advocate. 

~ f ~ , Judge Advocate, 

- 7 



(266) 

SPJGH 
CM 227335 1st Ind• 

..... ~ .- :. _; .:..~LWar Department, J .A.G. v., · .. • 	 - To the Secretary of War. 

l. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Private First Class Francis A. Line (36172096), 376th Base Headquarters 
and~ Base Squadron • 

......... 	 ' 


2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings and sentence and 
to warrant confirmation of the sentence. The plea of guilty of accused, 
the clear testimony of the victim, and the confession of accused establish 
his cold-blooded rape of a 12-year old girl. The accused overtook the 
girl on the streets of Tucson, Arizona., forced her through threats and 
the application of a knife to her back to accanpany him to a gondola car, 
where he ma.de her take off her clothes and had intercourse with her. He 
was identified by his victim and by a truck driver who aided the girl in 
getting out of the oar. The doctor who examined the girl that evening 
and the next-day, found a·recently ruptured hymen and the lips of the 
vagina red and swollen. A board of medical officers found accused sane. 
There are no mitigating or extenuating circumstances. The papers ac
companying the ~ecord, and a comparison of fingerprints by the Federal 
Bureau of Investigation show that upon a charge or rape, the ·accused 
pleaded guilty to carnal knowledge, in Salt Lake City, Utah, in July 
1942, and received a suspended sentence to prison. Re is 27 years old 
and enlisted in the .ArlfJy in February 1942. I recommend that the sentence, 
to be hanged by the neck until dead, be confirmed and carried into execu
tion. 

3. Inclosed are a drai't of letter :f'or your signature, transmitting 
the record of trial to the Fresident for his action, and a form of Execu
tive action designed to carry into effect the.recommendation made above. 

3 	Incls. 
Inol.1-Record of trial. 
Incl.2-Dtt.ltr.:f'or sig. 

Seo. of l'iu'. 
Incl.3-Form of Executive 

action. 

(f.entence confirmed. G.C.M.O. 10, l 

1t{ron c. Cramer, 
Maj or General, 

The Judge Advocate General. 

:Mar 194'.3) 



WAR DEFARTMENT 
Services oi' SUpply 

In the Oi'!ice of The Judge Advocate General (267)
Washington, D. C. 

SPJGH 
CM 227353 DEC 7 JS,12 

UNITED STATES 	 ) - 8TH MOTORIZED DIVISION 
) 

v. 	 ) Trial by G.C.M• ., convened at 
) Lebanon, Tennessee., October 

Second Lieutenant GEORGE T. ) 24., 1942. Dismissal. 
STOVALL (0-1291721)., Company) 
K., 28th Infantry. ) 

OPINION oi' the BOARD OF REVIEW 
HILL., CRESSON and LIPSC01il31 Judge Advocates. 

l. The record of trial in the case of the officer named above has 
been examined by the Board of Review and the Board submits this., its 
opinion., to The Judge Advocate General. · 

2. The accused was tried upon the i'ollO'Wing Charges and Speci
fications: 

CHARGE I: Violation of the 95th Article of War. 

Specification.l: (Finding of not guilty.) 

Specification 2: In that Second Lieutenant George T. 

Stovall., 28th Infantry., did, in the vicinity of 

Tullahoma and Manchester, State of Tennessee., on 

or about September 17., 1942., in compa.ey with an 


~ enlisted man., search !or women !or immoral pur
poses. 

Specification 3: (Finding of not guilty-.) 

Specification 4: In that Second Lieutenant George T. 
Stovall., 28th Infantry.,.did., in the maneuver area., 
State of Tennessee, on or about September 17., 
1942., in compaey 111th an enlisted man., search for women 
companions., this being to the prejudice and good order 
of the m1:µ.tary service. · 

CHARGE II: Violation of the 	61st Article ot war. 

Specification: In that Second Lieutenant George T. 

Stovall., 28th Infantry., did., 'Without proper 
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leave 1 absent himself' from his organization at 
the maneuver area, State of Tennessee, from 
about ll:00 F.M. September 181 19421 to about 
3:00 A.M. September 22, 1942• 

He pleaded not guilty to all Charges and Specifications. He was found 
guilty of Specifications 2 and 4, Charge I 1 and of Charge I 1 and of . 
Charge II and the Specification thereunder1 but not guilty of Specifi 
cations land J1 Charge I. He was sentenced to be dismissed the 
service. The reviewing authority approved the findings and sentence 
and forwarded the record of trial for action under Article of War 48. 

3. The evidence for the prosecution upon the Specifications of 
which accused was found guilty is substantiallY as follows: 

!.• Specifications 2 and 41 Charge I. 

At about 7 p.m., September 17, 19421 the accused drove up 
to the Blue Lantern Cafe, Manchester1 Tennessee 1 came up the steps and 
said to the proprieter1 Mr. Joseph Shaler1 "I want some beer and I want 
some women". Mr. Shaler replied that he did not serve soldiers as his 
place was off limits. When the accused put his arm around a girl who 
was sitting outside, Mr. Shaler told him to quit. The accused replied_ 
that he could do as he pleased. A little later the accused came back 
in a private car driven by a red-headed soldier (R. 14-20). 

. Private Albert F. Jones 1 a Jldlitary policeman1 was on guard 
at the Blue Lantern Cafe when accused came up in a private Chevrolet 
sedan driven by a soldier and asked if Jones could get accused some 
beer. Jones told accused that he could not because the place was off 
limits. When accused asked who the two girls sitting out in front 
were 1 Jones stated that he did not know. Jones then talked to the 
officers in another car for five minutes. Accused then asked again 
1! Jones could get him some beer and Jones said that he positivelY 
could not because the place was off limits. The driver then stated 
that accused was an M.P. officer. Jones referred accused to the 
sergeant who was in charge of the detail in Manchester. The accused 
left and Jones did not see him any more up to the time he was relieved 
at 10 p.m. (R. 20-24). 

At around 7 p.m. 1 September 171 19421 the accused drove up 
to Joe's Place in Manchester, in a car with an enlisted man as chauffeur. 
The accused asked Private John M. Gotschall1 a military policeman on 
duty, whether beer could be obtained at Joe's Place. Gotschall stated 
that it could not be obtained1 because the place was off lirrd.ts. The· 
enlisted driver then asked if there were any women or liquor about 
the place. Gotschall replied in the negative. The driver then said 
that the accused was an M.P. officer and could enter the place. 

- 2 
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Gotschall replied that he would have to talk to Sergeant Kelleher and 
get his OK in order to come into the place. This conversation was in 
the presence o! accused. Upon examination by the court., Gotschall 
stated that the question of accused was whether he could get any women 
or whiskey around the place (R. 24-28). 

.A.t about 7:.30 p.m. that evening the accused., in a pr.Lvate 
19.37 Chevrolet driven by an enlisted man., came to the front oi' a 
service station on Main Street in Manchester. The accused asked 
Sergeant Vincent T. Kelleher., in chal:'ge oi' the military police detail., 
:tor an OK to enter places on the highway where he had been stopped by 
an M.P. and told that he must have permission of Kelleher before h• 
could enter. Sergeant Kelleher stated that he could not give accused 
an OK but could escort him to the places he desired to visit. The 
accused stated that he was a health officer. The driver stated that 
accused was an M:.P. Officer. Kelleher took the license rmmber of the 
car and told accused that he was not allowed to drive his car in the 
maneuver area (R. 28-34). 

£• Specification., Charge II. 

The accused absented himself without leave from his organi
zation from 11 p.m• ., September 18., 1942., to .3 p.m• ., September 22., 
1942. He did not have permission to be absent during that period 
(R. 7-8., 9-13; Exs. 1., 2., 3). 

4• Defense. 

Lieutenant F. Francis., Corps of Military Police., testified 
that both the Blue Lantern and Joe's Place were oll limits and had a 
bad reputation and that ll'Oillen whom he believed were of an immoral · 
nature were around Joe's Place (R• .34-.36). 

Captain David Summer testified that accused had taken over 
command of a compa.rzy- in his battalion., and had done an excellent., 
efficient job. He was much impressed with the excellent behavior of 
accused and would choose to have accused with him 1n combat as a 
leader in any capacity that might be necessary (R. 36-38). 

First Lieutenants c. K. Hollingsworth and John H. Harding., 
under whom accused had served., testified that accused was a hard., 
conscientious worker., and an intelligent leader of men with a good 
personality. Both would desire to have accused serve under them 1n 
combat. Second Lieutenant Jack Friedman expressed the opinion that 
accused was an intelligent officer and of a fine disposition (R. 39-41). 

The accused elected to testify for limited examination 
upon bis military" record. He enlisted in the Army on July 13., 1934., 
tor three years. He again enlisted in December., 1940., was sent £or .·:""· 
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training to Fort McDowell and then went to the 32nd Infantry where 
he instructed new recruit-s. He ·attended an Officer Candidate School 
at Fort Benning., and was discharged on August 27., 19.42., to accept his 
commission. He was assigned to the 28th Infantry, and heard that his 
record was excellent~ He is over age in grade. As an enlisted man 
he had reached the grade of sergeant and each discharge was with 
character excellent. 

5. Specifications 2 and 4., Charge I., allege that accused did., 
in compan;y with an enlisted man., search respectively "for women for 
immoral purposes" and "for women companions•. 

With respect to Specification 4., the Board of Review is o:t 
the opinion that the allegation that accused in compaey with an en
listed man searched for women companions fails to state an offense. 
It is certainly no offense for an officer to permit an enlisted man 
to drive his official car, or to drive the private car of the officer 
in off-duty hours. Neither·is it an offense for an officer to search 
for women companions. There is no allegation of any immoral or improper 
purpose. 

With respect to Specification 2., the record contains no 
evidence that the search for women was for immoral purposes. The only
evidence bearing upon that issue is the proof that accused told Mr. 
Shaler that he. wanted some women and put an arm around a girl sitting 
outside of Mr. Shaler's care., and his inquiry of the military police
man there as to who the girls were; the inquiry of the enlisted driver 
of the military policeman at Joe's Place if there were any WO?J\en there; 
and the testimony of Lieutenant Francis., a defense 19i.tness who, upon 
examination by the court, stated he would say that women who hung 
around Joe I s Place were of an immoral nature. In so far as the record 
is·concerned., there is nothing to show the purpose forl'lhich the women 
were wanted. 

6. The record does show that the accused absented himself from 
his organization about ll p.m• ., September 18., to about 3 a.m., September 
22, 19.42. 

7. The accused is 32 years of age. The records ot the Office 

of The Adjutant General show his service as follows: 


Enlisted service from J~., 1934., to Ju~, 1937, and from 
January, 1941; appointed second lieutenant, Arary o:t the United States, 
from Officer Candidate School., Fort Benning., Georgia., August 27, 1942. 

8. The court was legally constituted. No errors injuriously 

affecting the substantial rights of ,the accused were committed during 
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the trial. In the opinion ot the Board ot Revi8W' the record ol trial 
is, :tor the reasons stated, legally insu.f'ficient to sustain the findings 
of guilty of Specifications 2 and 4, Chaltge I, and ot Charge IJ legally 
sufficient to support the findings of guilty- of Charge II and the 
Speci.t'ication thereunder; and legally suf'ficient to support the sentence 
and to warrant confinnation of the sentence. Dismissal. is authorized 
upon conviction of violation of the 61st Article ot war. 

-~ !./. ---} . 

~ ... ,...._(.._,· .· ... , ..:·- ·--r-Judge Advocate. 

hi.mtbba~-Judge Advocate. 

~ (!fl/~ Judge Advocate. 
p 
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S:PJGli 

Ciii 227353 1st Ind. 


War Department. J.A.G.O. • fa:._; :; {j ; j~ I. - To the Secretary of r:ar. 

l. Herewith transmitted for the action of the President a.re ti.1e 
record of trial and the opinion of the Board of Review in tne case of 
Second Lieutenant George T. Stovall (0-1291721). 28th Infantry. 

2. I concur in the opinion of the Boa.rd of Review that the rc~ord 
of trial is legally insufficient to ·sup:;ort the findings of guilty of 
Specifications 2 und 4. Chari;e I and of Char.;e I; legally suff'icient 
to sup:::,ort the findings of guilty of Charbe II and the Specification 
thereunder; and legally sufficient to sup~ort the sentence and to 
warrant confirmation of the sentence. I recomir.end that the findings 
of guilty of Specifications 2 and 4. Charge I and of Chart:.e I be dis
approved. 

3. The only offense of whlch aJpro·-ral of' the i'indint,;s of guilty 
is recommended is absence ,tlthout leave i"or four days. Although dis
missal is authorized for this offense. it is in my opinicn too severe 
a penalty in this case. I recommend that the sentence oe co.lf'irmed. but 
commuted to forfei tur~ of $25 per month i'or a period o.i:" four moni;hs, 
and that the sentence as thus modified ~e carri1::d into executiou. 

4. Inclosed here,·,i. th are a draft of letter for your signature 
transmi ttini,; the recor·d to tile Pr~sident for his action, and a form 
of' Exe cuti ve action designed to carry· into effect the recommendation 
me.de above. 

~~-~o 

1i"yron C. Cram.er• 
J.:ajor General. 

3 	 Incls The Judge Aavocate General. 
Incl l - record of trial. 
Incl 2 - Ltr for sib. Sec. 

of 1'/ar. 

Incl 3 - Form of Executive action. 


(Findings of guilt;y of Specifications 2 and 4, Charge I, and of 
Charge I, disapproved. Sentence confinned but commuted to forf'eiture 
of $25 pay per month for four mon~hs. G.C.M.O. 46, 20 Mar 1943) 



WAR DEP.ARTllKNT 
Services of Supp]J" (2'73)

In the Office o! The Judge Advocate General 
Washington, D. c. 

SPJGK 
CM 2Z7364 	 DEC 3 1941 

U N I T E D S T A. T E S 	 ) NORTHWESTERN SECTOR 
) WESTERN DEFENSE COlDWID 

v. 	 ) 
) Trial by o.c.Y., convened at 

First Lieutenant MATTHEW F. ) Fort Lewis, Washington, October 
BECKER (0-407559), 71st ) 16 and 17, 1942. DisnissaJ.. 
Infantry. ) 

OPINION of the BOARD OF .REVID 
HOOVER, COPP and SARGENT, Judge .ldvocates. 

1. The record o! trial 1n the case of the above named officer 
has been examined by the Board o! Review and the Board sul:mits this, 
its opinion, to The Judge A.dvocate General. 

2. Accused was tried upon the following Charges and SpecU'i 
cations: 

CHARGE I: Violation of the 95th Article of War. 

Specification 1: (Finding of not guilty.) 

Specification 2: In that 1st Lt. Matthew F. Beclcer, 

71st Infantry, did, at Salem, 'Oregon, on or about 

July 10, 1942, 1n an affidavit make under oath a 

statement 1n substance as follows: that he had 

never asked an enlisted man !or a loan of money, 

which statement he did not then believe to be 

true. 


Specification 3: (Finding o! not guilty.) 

Specification 4: (Ff ndi ng of not guilty.) 

Specification 5: (Finding of not guilty.) 

Specification 6: (Finding o! not guilty.) 
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CHARGE II: Violation o! the 96th Article ot War. 

Specification l: In that 1st Lt. Matth81f' F. Becker, 

71st Infantry, did, at Corvallis, Oregon, on or 

about April, May, June, and July, 1942, borrow 

money !rom certain enlisted men ot his command, 

to wit: Staff Sergeant James A. Gibson, Jr., 

Sta.ft Sergeant George Buker, 1st Sergeant 

George o. Gilead, Pvt 1/ClPedro ltartinez, and 

Pvt 1/Cl Raymond o. Burgess to the prejudice 

of good order and milltary discipline. 


Specification 2: (Finding o! not guilty.) 

He pleaded not guilty to the Charges and Specifications. He was found 
guilty o! Charge I and Specification 2 thereunder, guilty ot Charge II, 
and guilty of Specification 1, Charge II, except the words, "Sta.rt 
Sergeant James A. Gibson, Jr., Start Sergeant George Bukur, 1st Sergeant 
George o. Gilead", of the excepted words, not guilty, and not guilty 
ot Specifications 1, J, 4, 5 and 6, Charge I, and Specification 2, 
Charge II. No evidence o.t previous convictions was introduced. He was 
sentenced to be dismissed the service. The revi8"111ng authority approved 
the sentence and !onrarded the record ot trial tor action under Article 
ot War 48. 

J. The evidence pertaini.ng to the Specifications ot which he was 
found guilty shows that accused was in command o! the Headquarters Com
parv, 2nd Battalion, 71st Inf'antry, i'ran about Decanber, 1941, to about 
the end o.t July, 1942 (R. 8, 85). About ~ l, 1942, the company went 
to the neighborhood o! Corvallis, Oregon, !or duty (R. 15). At Salem, 
O~egon, about July 10, 1942 .CR. 16, 23), Colonel John F. Landis, 71st 
In!antry, conducted an investigation ot reports that accused had bor
rowed money i'ran enlisted men and had not repaid the loans (R. 17, 19).
In the course o! the investigation Colonel Landis questioned accused 
(R. 19), incorporated the resulting statements of accused in a type
written sheet in the form of an affidavit and handed it to accused(R. 19, 
,20, 28; Ex. l). Accused, in turn, handed the sheet to the regimental 
adjutant, Captain Salvatore Pampinellal 71st Infantry (Rifle), signing 
it before or a.tter delivery (R. 23, 28J, whereupon Captain Pampinella 
signed the jurat (R. 22). Accused then delivered the affidavit to 
Colonel Landis (R. 16). In the affidavit accused stated anong other 
things: 

"In April of this year I borrowed $100.00 
from Staff Sergeant George Bukur. At the time 
Sergeant Bukur advanced me this money I thought 
it was bis own, but later when I spoke to him 
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about repaying it I found out that he had gotten 
it from other enlisted men (PFC Burgess, PFC 
Martinez, Staff Sergeant Gibson) as follows: 
Burgess $30.00, Martinez $40.00 and Gibson 
$Jo.oo. 

"Later I borrowed an additional. $40.00 from 
PFC Martinez and $120.00 .from PFC Burgess; this 
was the total extent of 'lf1J" borrowings !'rom en
listed men. On the occasion of 'IIf3' borrowing 
from PFC Martinez he came to me and stated TOl
untarily that he had additional. money should I 
need it; he volunteered this information and it 
was not in response to my having asked him for 
it. The same thing is true as regards PFC 
Burgess. All the money borrowed by me has been 
repayed except that owed the latter• .A.t no 
time did I ever go to aey enlisted man and ask 
him for money; all money borrowed was in re
sponse to their having volunteered to loan it 
to me" (Ex. l). 

Private First Class Raymond G. Burgess, Headquarters Detach
ment, 2nd Battalion, 71st Infantry (Rifle), testified that he had at 
one time served under the command of accused and had later become tbe 
"officers' orderlytl • .A.ta date not spec1f1.ed a Sergeant Bukur told 
witness that accused needed money and suggested that witness lend it 
to accused, mak1ng his "own business arrangements". Witness subse
quently met accused (R. 40) and after accused had remarlced, •I guess 
you know what this is all about•, witness said he 'WOuld lend accused 
$1001 delivered to him $.30 in money &nd agreed to produce the·rema1n1ng 
$70 later (R. 41). A second loan was made by witness to accused. 
Witness testified that still later, on a pq day, while 11'1.tness 1l'U 
at Corvallis, Oregon (R. 42), acting as an officer's orderly (R. "2), 
accused 

•hastened up to me 11h:ile I was 110rking at the 
time. As I looked up I seen he was bewildered 
and he had tears in his eyes. He said, •Burgess, 
I want you to let me have f'ifty dollars in a 
hurry.• I realized just at that moment that, 
it beillg pa;y ~, he had to meet obligations or 
something, so I didn't do aey- questioning what
soever. I says, •ill right,• and I reached 1n 
"l1fY' pocket and give it to him. That's all there 
~s to it" (R. 52). 
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Private First Class P~dro Martinez, He~dquarters Detachment, 
2..~d Battalion, 71st Infantry, (Rifle), testif1ed that he had at one 
ti1ue served under the comm.and of accused (R. l.;3). A.bout April 20, 
1942, witness received !rom Seargeant Bukur a request for a loan to 
"some lieutenant" and -vdtness thereupon delivered ~O (R. 46) to his 
company clerk (R. 44), for tlhich l'Jitness received a receipt from ac
cused (R. 47). Witness testified that about tvrenty days later, in 
barracks at Fort Le.n.s, Washington, accused II just ask me for more 
money", without any ofter having been made by witness, and that l,it
ness then loaned him (R. 45) an additional $40, Accused repaid the 
loans (R. 46). 

Lieutenant Colonel James M. Davidson, Inspector 3eneral, 
H~ad.quarters 44th Infantry Division., testified that in the course o! 
an investigation, after he had been warned that he might remain silent 
and that whatever he said might be used against him, accused made 
statements concerning the Burgess and Martinez loans (R. 49). In 
regard to the Burgess loan witness testified: 

"The question I asked the accused was, 1You are 
willing to testii'y under oath that you did not 
ask Private Burgess for the second $50.00?' In 
answer to that question, the accused stated to 
me, 'Here's the story, Colonel. The way he puts 
it, I asked him for it. That would be one wa:y 
ot putting it. I told him I needed it and I had 
to have it. 111 (R. 51). 

Witness asked accused 1f' he had asked Martinez !or a loan and accused 
replied: 

"in effect that he had called Private Martinez 
in, told him that Sergeant Bukur had told him 
(accused) that he had obtained forty dollars 
for him from Private Martinez, and that the 
accused had told Private Martinez that 1! he 
had any more the accused could use it" (R. 50). 

Witness also testified that accused stated that he had borrowed $50 
from Burgess after reading a letter indicating that .'Martinez had wr1tten 
to Colonel Landis in connection li1th a loan to accused by' Martinez 
(~. S9, 80). 

With respe9t to the execution of the affidavit submitted by' 
accused to Colonel Landis (Ex. l) Captain Fampinella testified that 
when accused presented it witness asked if accused "swore to that as 
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being the truth" and that accused replied in the af.firmative whereupon 
witness signed the jurat (R. 23}. Witness did not recall that arr:r 
other .form.allties such as raising the hand were followed while taking 
the oath (R. 25). The paper was signed by accused in witness• presence 
(R. 35). Accused testi.fied that Colonel Landis instructed him to have 
the statement typed and "to follow him to Corvallis" (R. 29). Accused 
signed the statement when typed and took it to Captain Pampinella !or 
the purpose of having it sworn to and 11for him to sign' (R. 28, 33). 
Captain Pampinella did sign it but did not in any way administer an 
oath to accused (R. 28). When accused signed the statement he believed 
it to be true to the best of his knowledge (R. 30). 

Major Charles F. Bisenius, ?1st Infantry- (Rine), testi.fied 
for the defense that he had known accused as an o.f.f'icer and enlisted 
man !or about f'our years and that accused had been under witness• com
mand since about J~ 15, 1942. Accused had per.formed his duties in 
a vecy satisfactocymanner while under 1'dtness1 command (R. 82). 
Lieutenant Colonel Arthur Huddelson, Jr., Headquarters 156th Field 
Artillery-, testified that he had known accused !or about a year and 
a hal.f. During a period ot about f'our months in whi-ch witness had 
of'.ficial contacts with him accused appeared to have,-"done his job vecy 
well" ·(R. 84). Lieutenant Colonel Thatcher Nelson, 2nd Battalion, ?1st 
Infantcy (Rine), testif'ied that accused had been under his command 
since about J.pril 25 1 1942, and had per.formed his duties in an "energetic 
and loyal manner• (R. 85). 

4. The evidence shows that at the place and time alleged in Speci
fication 2, Charge I, in the course or an investigation, accused signed 
a paper in the form of an attidavit which contained a positive state
ment that he had never asked an enlisted man for a loan of money. 
This statement was ttntrue, as appears from the testimo:n;y of Privates 
First Class Burgess and liartinez that some two or three months prior 
to the execution ot the affidavit accused had solicited and obtained 
loans o.r substantial sums i'rom them. Accused testified that when he 
made the af'i'idavit he believed it to be true, but the circumstances, 
together with accused's admissions prior to the trial, compel a con
clusion that when making the affidavit accused knew that he ·had solicited 
the loans and that he did.not believe his statement was true in this 
respect. 

' 
Accused contended that an oath was not taken by him at the 

time of his execution·of the af'.t'idavit, but there is positive testi
moey that concurrent~ with his act in signing the document Captain 
Pampinella, who had authority under Article oi' 'War 114 to administer 
oaths, asked accused if' he nswore to th~t as being the truth" and that 
accused replied in the af.f'innative. No .further formality, such as 
raising the hand, was required to complete the taking oi' the oath. 
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Article of War 114 does not prescribe a !om. of oath. It is enough 
that the person taking it and the officer administering it intend 
that it be taken and administered and that it be solemnized by some 
declaration or act expressive of such intention. ~'ven in those cases 
in which a fom. of oath is prescribed by law a literal following of 
the fom. is not essential (par. 149 i,., M..C.M.). The court was .fully 
justified in finding that accused made the affidavit under oath., as 
alleged. 

The making of the affidavit was plainly characterized by a 
deliberate design to falsify and was therefore conduct unbecoming an 
officer and gentleman and was violative of Article of War 95. 

The evidence is uncontradicted that at the pla.ce·and at 
about the tim~ alleged in Specification l., Charge II., accused borrowed · 
money from enlisted men of his command., Burgess and Martinez, as found. 
This was to the prejudice of military discipline and was violative of 
Article of War 96. 

5. In the course of his testimony as to the statement made by 
accused during an investigation by Lieutenant Colonel Davidson concern
ing the Burgess and Martinez loans, Lieutenant Colonel Davidson was 
permitted, over objection by the defense, to use his report of the 
investigation !or the declared purpose of refreshing his memor;y as to 
what was said. The report had been transcribed by stenographers from 
testimony taken in the presence of the witness. 'Whether the report 
was in fact used to supply facts once known or merely to refresh the 
memor;y of the l'd.tness., its use was authorized (par. 119 12., lA.c.M.). 

5. War Department records show that accused is 31 years of age. 
He is a high school graduate. He served as an enlisted man of the 
National Guard of New York for about six years and was commissioned a 
second lieutenant in the National Guard on September 15, 1940. He 
entered on extended active duty September 16, 1940. He was promoted 
to first lieutenant on June 14., 1941. 

6. The court was legally constituted. No errors injuriously 
affecting the substantial rights of accused were committed during the 
trial. In the opinion of the Board of Review the record of trial is 
lega~ sufficient to support the findings of guilty and the sentence 
and to warrant confirmation thereof. Dismissal is mandatory upon con
viction of violation of Article of War 95 and is authorized upon con
viction of violation of Article of War 96. 

' Judge Advocate. 
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1st Ind. 

war Department, J.A.G.o., 	 - To the Secretary of T.ar. 

l. Herewith transmitted for the action of the President are the 
record of trial,. and the opinion of the .Board of Review in the case of 
First Lieutenant katthew F. Becker (0-407559), 71st Infantry. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings and sentence and 
to warrant confirmation thereof. Accused solicited loans and borrowed 
money on two occasions from enlisted men of his ccmma.nd. Soon there
after, in the course of an investigation, he made an affidavit that he 
had never asked enlisted men for a loan of money. In view of the de
liberate dishonesty involved in the false swearing I recommend that 
the sentence be confirmed and carried· into execution. 

J. Inclosed are a draft of a letter for your signature, trans
mitting t.11.e record to the President for his action, and a form of 
Executive action designed to carry into effect the recommendation 
hereinabove iaade, should such action meet with approval. 

~ . ~--Q__Q\.- ..q 

Myron C. Cr'amer, 
i:Jajor General, 

The Judge Advocate General. 

3 	Incls. 
Incl.l-Record of trial. 
Incl.2-Draft of let~ for 

sig. Sec. of Uar. 

Incl.3-Form of action. 


. " 
(Sentence confirmed. G.c.v.o. 17, 3 lhr 1943)'.. 
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SPJGK 
C1l 227365 

FEJ 4 1943 

UNITED STATES 	 ) 95TH IlIFA!1TRY DIVISION 
) 

v. 	 ) Trial by G. c. M., convened at 
) Camp SWift, Texas, October ll, 

Private GECRGE S. KNAPP ) 20, 21, 22, 23 and 24, 1942. 
(37288675), 95th Signal. ) To be hanged by the neck until 
Company. ) dead. 

OPINION of the BOARD OF Rl!.-VIDII 

HOOv""ZR, COPP an::l ANDREr.'S, Judge Advocates. 


1. The record of trial in the case of the soldier naned above 
has been examined by the Board of Review, am the Board submits this, 
its opinion, to The Judge Advocate General. 

2. Accused was tried upon the following Charges and Spec1.ri 
cations a 

CHARGE Ia. Violation of the 92nd Article of War. 

Specification l: In that Private George s. Knapp, 
Ninety-Fifth Signal Company, did, at Bastrop, 
Texas, on or about October 6, 1942, forcibly 
and feloniously, against her vdll, have carnal. 
~owledge of Lucy Rivers Maynard. 

Specification 2: In that Private George s. Knapp, 
Ninety-Fifth Signal Compan;y, did, at Bastrop, 
Texas, on or about October 6, 1942, with malice 
a.forethought, wilfully, deliberately, felonious
ly, unlavifully and with premeditation kill one 
Lucy Rivers M~, a hum.an being by grie'Vl:ous- ~ 
ly beating, tearing, and abusing her person. 

CHARGE II: Violation of the 93rd Article of war. 

· Specification: In that Private George_ s. Knapp, 
Ninety-Fifth Signa: Company, did, at Camp Swift, 
Texas, on or about October 7, 1942, feloniously 
take, steal, and carry away the 1938 Lincoln · 
Zephyr automobile, motor number H-61884, o:f the · 
value of more than ~50, the property of Second 
Lieutenant Georges. Noonan. 
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Following arraignment, upon joint. motion by the trial judge advocate 
and the defense counsel, the court inquired into the mental condition 
of accused (R. 6), receiving evidence on the issue (R. 9-100; Ex. l). 
The court found, all members concurring, that accused was sane at the 
time of the commission o£ the alleged offenses and at the time of trial 
(R. 100). Further reference is hereinafter made to ,the issue of insan
ity thus raised and acted upon. Upon announce~nt by the cou;-t of its 
action upon·the special issue accused pleaded not guili:IY to the Charges 
and Specifications. All members present concurring, he was found guilty 
of the Charges and Specifications. No evidence of previous convictions 
was introduced. All members present concurring, he was sentenced to be 
hanged by the neck unt.il "dead. The revie"Wing authority approved the sen
tence and f'orwarded thil reco~ of trial stating, "Pursuant to Article of 
War 48, the order directing the execution of' the sentence is withheld". 
The record has been treated as if' f'arwarded for the action of the Presi
dent under Article 0£ Yfar 48. 

3 •. The uncontradicted evidence shows that about 2 p.m., October 6, 
1942, Lucy Rivers M~d, a f'emale child eight years of age, disap
peared £rem the vicinity of' a school building in Bastrop, Texas (R. 180, 
181). She v,es found by Texas highw~ patrolmen about 2 p.m., October 7, 
1942, near a country road, Piney Road, at a spot about two miles from 
the school in Bastrop (R. 229; Exs. 5, 6). She was about 40 feet from 
the road in or near a ravine in an area covered by long grass, briers 
and brush or undergrowth. A barbed vd.re fence separated the area from . 
the road. (R. 231, 239; Exs. 6, 9) A Government car had been seen to 
stop near this place at about 4 p.m., October· 6 (R. 193, 198, 200) and 
two ttmen" (R. 2~), one a large man in khaki and the other in "light 
bluen clothes had been seen to cross the fence and go into the npasturen 
(R. 204). The man in khaki had returned to the car alo~ (R. 205). On· 
October 7 there were found, between the road and the fence, tire marks 
indicating that an Army' motor vehicle similar to one of' which accused 
had possession on October 6 (R. 184, l.85, Joi)~ had been driven of! the 
road (R. 229, 248, 291) ~ . · 

One of the highway patrolmen f'ound a small blue coat near the fence• 
As he stopped to pick up the coat he heard a "pounding noise nearby" and 
upon turning, saw the child about 25 feet from where the coat was f'ound. 
The child was unconscious (R. 248) and in "convulsions, making motions 
with her hands" (R. 228, 229, 230). "She was lying. on her backn with • 
her dress above her waist and •twas naked .f'rom the waist down" (R. 234). 
Her head was higher than her feet (R. 244). Her body, arms and legs 
were scratched (R. 234; Ex. 2), the scratches apparently having been 
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made by her convulsive movementswhile in contact 1iith the briars. A 
fluid that looked like blood was coming from the region of her genitals. 
She had small bruised blue spots on her neck. (R. 234) Nearby were found 
a sock., a pair of shoes, a p~ of small panties and some school· and note
books. The .sock was at the spot where the child was lying. The panties 
and shoes were near this spot. ·The coat was near the road. The school. 
books were under the fence., near the road. (R. 232; Ex. 9j) At the place 
whe·.e the panties vrere found the vegetation had b$en "trampled davm". 
There ;;as v.hat appeared to be fecal matter on the ground. (R. 233, 236) 
The distance between this point and the spot where the child was lying 
was about 27 feet., down a rather steep slope (R. 233). The condition of 
the grass and shrubs between the place .where the panties were found and 
the place where the child was., indicated that the child had been dragged 
along the ground or that she had worked herself down an incline by her 
convulsive movements. There were no footprints or blood spots betvreen 
these points. (R. 244., 245) The child was placed in a car and taken to 
a civilian hospital in Bastrop (R. 231). She did not regain conscious
ness (R. 248), and died at 4 a.m • ., October 8., 1942 (R. 109). 

Shortly after the child vras placed in the hospital she was examined 
and treated by :f.iajor Robert c. Uest, 1iedical Corps (R. 103 ), Captain 
Louis E. Williford, Medical Corps (R. ll9) and by another physician 
(R. 103., 114). She was in a state of shock and gave evidence., largely 
through the "i'ixed condition" of' her eyes., of' brain injury (R. 105., l2l.). 
1iajor Yi'est testified: · 

nthe lower extremities i'rom the level of the hips 
down were covered with scratches., small cuts., and 
bruises., some of ·which appeared i'resher than others 
*l:-i.- w spread the little girl's legs apart to get to 
the genitalia region. This region vras scratched and 
appeared like the other regiQns of the lower body. 
The genitals vrere in a condition of srielling with 
some scratches and evidence of being torn. The child 

, 	 was rolled over on her side and the material obtained 
from the region of the rectum -i:--i:-i<'. In the region of 
her 'privates' there were small white areas which 
vrere in my opinion eggs of the blow £1.y ***• The 
nostrils were stopped up by pieces o! material 'Which 
appeared to be dirt, weeds., sand, or other debris. 
There was a slight amount of. dirt in the corner of 
the eyes .JH.'*" (R. 103., 104). 

He also testified: 
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"The birth canal Tras gaping open. The rectum itself' 
could not vrell be identified as such., just loold.ng at 
or in the area. It was just more of a deep hole. About 
an inch and one half above that., in the little groove 
or •crack• that runs up the back of the body was a small 
hole about the size of the diameter of a cigarette. It 
had appearances of being punched in from the outside.· 
'.[e did put sulphathiazol ointment in the wounds. The 
central part of the body betvreen the rectum and the 
vagina had been torn loose fran its moorings or its at 
tachments, so that there was not much difference bet\'reen 
the two openings. \ihen I sey not much., it is hard to 
tell. The body was torn and the two places were so close
ly joined together by the tearing that just a thin web of 
flesh was left there., that had more or ·less been pulled 
and it looked like all one tear. The bulb syringe used 
to. wash these parts with., was not inserted into these 
cavities., but the fluid ?.'8.S inserted" (R. 104., 105). 

Fran the physical apJearances hlajor West was of the opinion that the tear
ing in the genitals and rectum could have been caused by an .endeavor to 
nopen" the body at that point. In the language of the witness: 

11 *1:-l} We found that the wound was directed from the rectum 
upward, as if the rectum was torn 'With fingers in the 
rectwn. The anus was cf such a size that two or three 
fingers could have been inserted easily. It had much 
the appearance of a wound caused by childbirth in that 
in the region in the central part of the body., the muscles 
were torn and ap:r,eared torn from w.i.thin outward., as if the 
body had been •picked up' using the anus as a lifting de
vice" (R. 113). 

Major West and Captain Williford each testified that in his opinion 
the injuries to the anus and vagina could not have been self-inflicted 
(R. 108., 122) and could not have been caused by the human. ·penis alone 
(R. ll.3., l27) but could have been caused by insertion of a finger into 
the vagina and by a jerking dovmward or backward movement of the finger 
(R. ll3., lZ]). Captain Williford testified that insertion of a penis 
might have contributed to the injuries (R. 122). Major West testif'ied 
that he could not determine definitely 'What caused the injuries., that. 
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is, could not "determine whether it was done 'With an-instrument or a 
stick or a sharp object" (R. 108). Each of the medical officers testi 
fied_that he found,· and the autopsy showed, bruises on the child's neck 
which indicated that she had been seized forcefully from behind and 
choked (R. 106, 1211 139). Both Major West and Captain. Williford were 
of the opinion that the unconsciousness and brain injury were caused by 
the chold.ng (R. 106, 121). There was an "abrasion on the left side of 
the head just above the earn, but there vras no hemorrhage beneath it 
(R. l,36). Major West testified that the body injuries probably occurred 
frcm 18 to 36 hours before his examination (R. 108) and that in his opin
ion death was caused 

trfrcm severe damage and hemorrhages· in the brain, 
bronchial pneumonia, cardiac damages from and the 
great degree of shock resulting from such tearing 
of these sensitive parts" (R. 109). · 

Captain Williford and an officer who perfonned an autopsy testified to 
the same effect, adding that exposure to the weather m~ have contributed 
to the state of shock (R. 125, 143). 

Major West and Captain Yiilliford each teetified that in treating and 
handling the child they detected a pronounced odor of semen, i'tilich, they 
believed, came from fluid which was coming .from the vagina or anus (R. 108, 
109, 122, 125). Major West .further identified the fluid as bearing the 
"slimy characteristic £eel" of semen (R. 114). No fluid could natura.l.ly 
came from the organs of a child which could be confused 'With or mistaken 
£or semen (R. 109). Captain 'iiill1£ord testi.fied that semen which had been 
exposed to the air in excess of two or three hours would lose its char
acteristic odor (R. 131). A microscopic examination was not made (R. ll4, 
123)•.In view of the physical evidence noted both medical officers were 
of the opinion that a penis had been inserted in the "body cavity"(R. 109,
125). . . 

The medical officer who performed the autopsy testified that he found 
nothing to show definitely that the vagina or anus had been penetrated by 
the male organ. In his view, however., the injuries to.the vagina and a.nus 
had been intentionally, inflicted (R. 145) and could not have resulted from 
sliding or falling on the ground 

11because there was dilation of both the vagina and 
the anus, st;ill there was a bar of skin left between 
them - so evidently both those orifices were entered" 
(R. 144, 145). 
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He did not detect the pres~nce or odor of semen. \.hen the autopsy was 
made 

"the vagina contained sulfathiozole ointment, so 
that it 'WOuld have been impracticable to take 
material from that orifice and there was nothing 
in the anus. Also, I had been informed that 
samples had been taken prior to that" (R. 140). 

In this witness I opinion the superficial scratches on the body and legs 
could have been caused by convulsions while the child lay on the grou.11d 
with briars between her legs, and some of the abrasions could have been 
caused by dragging the body (R. 145). 

On the afternoon of October 7, 1942, Second Lieutenant George s. 
Noonan, 378th Infantry, was the owner of a Lincoln_Zephyr Club Coupe, 
Texas license No. ii-21747, motor No. 8-61884, of the market value of 
about $500. Returning to Camp Swift from the field about noon he parked 
his car. The division had been alerted (E.. 223) and he )1ad been "on this 
search for the girl". No one nas authorized to move hi~ ccr (R. 224). 
That night, between 8 and 9 o•clock, a patrolman of Austin, Texas, having 
received information to be on the lookout for a man operating a car with 
Texas license No. H-21747, viho had driven away frorri a filling station 
without p¢ng for gasoline purchased, placed accused under arrest vhile 
he was driving the car in question. Accused seid he was from Camp Swift 
and that Lieutenant Noonan had given him permission to drive the car to 
Austin.(R. 226) Accused was taken to the police station at Austin (R. 227) 
and ·while +,here, and after having been wru.·ned that he was not required to 
make a statement and that whatever he said would be used against him 
(R. 170), stated that he had taken the car without the owner•s permis
sion (Ex. 8) • 


Accused-was re.moved to Camp Swift and questioned by Lieutenant Colonel 
Haney E. Ihlenfeld, Inspector General's Department, Inspector General of 
the 95th Division, at about 2:30 a.m., October 8. Before accused was asked 
any questions the 24th Article of.Uar was read to him. He then voluntar
ily, without force, coercion or promises, answered questions addressed to 
him and later signed a transcript of the questions and answers (R. 147, 
148). His statement was in substance that on October 6, 1942, he had in 
his possession an Army motor vehicle, carry-all type. After· taking some 
soldiers to work at a motor pool, he went to Bastrop, Texas, drove about; 
and at about 2:30 p.m., saw Lucy Rivers :t.Iaynard about one block from a 
school and 11picked her upn, saying, "'Come on sister, I will take you 
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home•, something like that". She had on "a kind of dark blue coat, and 
light blue dress, and I think she had blonde hair". She was carrying a 
notebook, a pencil and some books and papers. He drove about until he 
reached 11a little narrow road". The child b~came frightened .and said 
she "didn, t want to ride so far 11. He then turned· around and drove back . 
the wey he came "except when I got to this corner I ,,ent straight ahead.· 
I was driving slowly at the time and she said., •Hurry Up.,' and started 
screaming., and that is when I grabbed her". He choked but did not strike 
her and "just held her by the neck until she became unconscious". -·Hhile 
he was holding the child the car v;ent into a ditch. The child "may have 
btunped her head". He laid her., unconscious., on. the floorboards of the 
car; pulled out of the ditch and turned the car arouni but forthwith 
drave back to the same place. He then rolled or pull~d the child under 
a fence. As he had opened the car door., her books had fallen out so he 
picked them up and threw them under the fence. Her shoes came off as she 
was rolled under the fence. He took her coat out of the car and threw it 
over the fence. He took the child down the hill into a 11 gully'I. There 
he "took her pants off and used WJ finger"• He ngot on top of her., but 
didn•t do anything. I quit right then, and leftn., this for the reason . 
that he "could not get·it hard in the first place. I couldn•t get it 
in". The child remained unconscious. Accused did not have intercourse· 
with her although he "attempted to". He "jabbed hern Ydth the middle 
finger of his left hand five or six times. He took the Noonan car be
cause he v:as ttafraid" and knew "they were loold.ng for somebodyu. (Ex. 4) 

About October 8., subsequent to the investigation by Lieutenant 
Colonel Ihlenfeld., the charges against accused were investigated by 
Colonel Marlin c. hlartin., 379th Infantry. Accused was agaiq. advised of 
the contents of Article of ·war 24 and was told that he need not make a 
statement but that wi1atever he said might be used against him. (R. 157., 
158) He at first declined to make a statement but later., in response 
to questions, made a·statement (R. lS"l., 158) in substantial conformity 
with the statement to Lieutenant Colonel Ihlenfeld. He.stated that l'lhen 
the child started to scream he "lost control" of himself and seized her a
bout the throat. Asked if he attempted to insert his penis in. the child., 
he replied: 

·"No I did not, I got on top of her., that is 
true, but I could not do any good., as I could not 
get it hard., and you cannot do it vd.thout getting 
it hard. I stuck my finger in., but r-did not hurt 
her". 
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He also stated that in getting on top of her he 11sort of kneeled down 

over her".. He did not drag the child, .did not touch her anus aid did 

not scratch her body. He returned to camp at about 3:30 p.m. He said: 


nin 1927 I was put in t.he st. Peters Insane 
Asylum, st. Peters hl:innesota, because I choked my 
sister. I didn't hurt her, but I tried to. A 
little later, I did the same thing to my mother 
and they put ne in the insane asylum to cure me. 
I escaped after about eight months and I ~-alked 
home one day-I hitch-hiked a ride. The same thing 
happened about six months later and my folks sent me 
there again. This time, I hitch-hiked home again 
af'ter I was there about six months and they gave me 
a release at that time af'ter I got home.- It is an 
impulse-I get angry-I want to grab them by the 
throat, with men I dontt have any trouble at all, 
but with women, I just Trant to grab them by the 
throat. I had the same trouble with my wife. I 
grabbed her a couple of times by the throat that 
is "W.Y she is getting n divorce. · Her divorce will 
be final the 8th of November. It was the same with 
Lucy :Meynard, when she started hollering all of a 
sudden, I can't explain it". (Ex. ?) 

In the course of his statement accused led Colonel Martin to the scene 

of the assaults, pointed out the places where certain events occurred 

and partially reenacted his course of action (R. 161-163; Ex. ?) • He 

stated that blood fowid on a handkerchief belonging to him was from his 

nose-and that his/underwear had "very little blood" on it (Ex. ?). 


01 October 6,·19421 a Government car had been dispatched to accused 
for use by him in transporting teclmicians to am.from ·their work on radio 

. installations at a motor pool at Camp Swift. Accused remained at this 
motor pool during the morning. Between 2 p.m. a?rl 4 p.m. he could not be 
found. About 4 p.m. he reported to an officer in ch~ge of the work at 
the motor pool. This officer had accused take him on a trip consuming 
about thirty minutes. During this period accused appeared to be calm. 
(R. 184-186) Some human hair and a "bobby pin11 Y1ere later found in the 
car (R. 264). ():le of the hairs apparently matched the child ts hair 
(R. 269). 
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Blood stains were found on a handkerchief and on the fly and legs 
of trousers found among accused•s effects (R. 258, 268). Analysis of 
the blood on the handl::erchief shov,ed that it was type "B" (R. 268), 
the type of the blood of Lucy P.ivers Maynard (R. 267). Accused•s blood 
,•;as type 11AB11 (P... 254). According to the Landsteiner classification 
there are four types of blood - O, A, B and AB. The percentage of fre
quency Viith v;hich the blood type occurs is as follows: O type is the 
most frequent, 43-45%, A type is next, 40%, Bis next, around 5%, and 
AB is the rarest, 2-J% (R. 266, 267). 

Accused declined to testify or make an unsv.-orn statellY3nt. 

4. The evidence, including the statements by accused, leaves no 
doubt that at the place and time alleged in SJ:ecification 2, Charge I, 
accused, with his hands, choked Lucy Rivers :t.Iaynard into unconscious
ness and then dragged her into a field, assaulted her 'I'd.th the purpose 
of ravishing her, grievously wounded her in the region of her genitalia 
and anus and left her in the f:i,eld in a mutilated condition and in col
lapse. In his statements accused denied that he touched the anus o! the 
child and at least tacitly denied wounding her ·in this region, but the 
circumstances, plus his admissions that he repeatedly "jabbedn her gen
itals with his fingers, establishes beyond any possible doubt that he in
flicted the v;ound. The child died from the results of accused•s violence 
and the shocks attendant thereon. There was no conceivable legal justi 
fication or excuse. The assaults vrere wanton, brutal, malicious and 
felonious. YJhether or not accused intended to kill the child, his acts 
and the acco.mpal\Ying circumstances inferentially establish knowledge on 
his_ j,)art that the assaults would· probably be fatal and would in any case 
result in grievous bodily harm, and establish his utter indifference to 
such results as well as his positive intention to rape and to do bodily 
harm. Malice aforethought is the only ap:propriate characterization of 

· his state o:t -mind. The applicable rule of law is stated by the Manual 
for Court::i-Martial as follows a 

11:Ua.lice does not necessarily mean hatred or per
sonal ill-will toward the person killed, nor an actual 
intent to take his life, or even to take aey-one•s lif'e. 
The use of the word •aforethought• does not mean that 
the malice must exist for any particular time before 
commission of the act, or that the intention to kill 
must have previously existed. It is sufficient that 
it exist at the time the act is cam:ni.tted. (Clark.) 

"Malice aforethought mey- exist 1men the act is 
unpremeditated. It may mean any one or more o£ the 
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following states of mind preceding or coexisting v,ith 
the act or omission by ,·ihlch death is caused: An in
tention to cause the death of, or griev!ous bodily 
ha.rm to, any person, -vmether such person is. the person 
actually killed or not (except when death is inflicted 
in the heat of a sudden passion, caused by adequate 
provocation); knowledge that the act vmich causes death 
will probably cause the death ofi or grievous bodily 
harm to., any person., whether such person is the person 
actually killed or not, although sU:ch knowledge is ac
companied by indifference whether death or gr~v_!ous 
bodily harm is caused or not or by a wish that it may 
not be caused; intent to commit any fe;I.onyt1 (par. 148~). 

The homicide having been committed ~ith the state of mind indicateq it 
"l'ra.s murder as denounced by Article of \i.sr 92 and as defined by paragraph 
148a of the Manual for Courts-1iartial as the "unlawful killing of a human 
being with malice aforethought". 

Although there was an rtabrasionn on the child ts head which might 
have been caused by a blow, there was little evidence of a "beating" of 
the victim as alleged in the Specification. '!'here is, however, ample 
proof that the child was killed through grievous "tearing and abusing" 
of her person and that the killing was done "with malice aforethought, 
willfully, deliberately, feloniouslyn and 11unlm;fullyt' as alleged. 'l'he 
essential. allegations of the Specification are proved beyond reasonable 
doubt. 

The evidence also establishes rape of the child as alleged in Speci
fication 1., Charge I. Accused admitted and the circum.stances show an 
attempt by him to have carnal knowledge of her by force and Ydthout her 
consent. He denied penetration, but the physical. condition of the child 
and the testimony of the medical officers as to the presence·of semen in 
the body cavities.,· proves beyond any doubt that he did in fact accomplish 
his acknowledged purpose. 

The circumstances under 'Which the ~utomobile described in the Speci
fication, Charge II., wz:.s taken and driven away by accused., show that he 
intended to and did steal it., as alleged. 

5. Upon arraignment, as noted above, an issue as to the sanity of 
accused was raised and the court thereafter adjourned in order that an 
inquiry might be made in the premises (R. 6). A board of three medical 
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officers, all with experience in psychiatry, ,ias convened at Camp Swii't, 
Te::as, for observation and examination of acc;.ised for the purpose of de
tennining his mental condition. The court was reconvened and a written 
report of the boa.rd. was received in evidence (.;.;x. 1). :2:ach member of 
the board testified at length (H. 9, 33, 52, 78). 

Tl1e report-of the board and the testimony of the members disclosed 
a history of accused in substantial lJarticulars as follows: Accused is 
38 years of age. He attended high school for two years. He has worked 
at various occupations and has invented or attempted to invent certain 
mechanical devices. In 1926 he was convicted in a civil court of the 
larceny of an airplane 1.hich he attempted to operate and received a 
suspended sentence. In 1929 the suspension was removed and he ·was im
prisoned for about 10 months. In 1931 h~ had difficulties with his 
father and "choked and pinched" his mother in apparent retaliation 
against his father. Follo'fiing expressions of fear by his mother., he 
was committed to a state hospital with an accompanying diagnosis of 
"manic depressive psychosis., manic type because of his physical assaults 
upon his mother and younger sister". · Following early parole from the 
hospital he Tras returned thereto., during the same year., because of com
plaints by the mother that he had "reverted to his old tactics of abus
ing her by pin9hing her". In hlay., 1933., he was discharged from the cus
i:,ody of the hospital ,dth a diagn0sis of "manic depressive psychosis, 
possibly epileptic psychosis". In 1937 and 1938 he was t"wice convicted 
by civil courts of larceny and served sentences to confinement. 

T,10 members of the board, J;~ajor James s. Scarborough, l,:edical Corps, 
and Captain Martin L. Towler, Medical Corps., reached findings respecting 
accused as follows: 

111.) 	 Diagnosis: CONSTI'.flll'IOlJAL PSYCHOPATHIC ST.A.TE, 
cr:i:mi.nalism and without psychosis. L.c.D.-
l-rc E.P.'.L'.I. 

n2.) 	 That the prisoner was sane at the time of the 
canmission of the crimes of which he is charged 
and is sane at the present time. 

113.) 	 That the prisoner is capable of distinguishing 
between right and ,·,Tong and can refrain from do
ing wrong. 
That the ~risoner is fully capable of understand
ing the nature a.rrl significance of his trial, and 
with the aid of counsel can assist in conducting 
his own defense" (Ex:. 1). 
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Each testified to the same effect (R. 33, 34, 53). In reference to 
the possible existence of dementia praecox each o£ these officers testi
fied that in his opinion accused was not suffering £ram aey mental. ail
ment which could be so classified (R. 36, 55). Major Scarborough testi
fied that accused was emotionalJ.y unstable 

"it is impossible to depend upon him. He is emotion.ally 
unstable aJ.l through his history, even since as far back 
as his early life he had many conflicts with civilian au
thorities" (R. 34). · 

He al.so testified: 

"The taking o£ the plane without permission was an 
impulsive act. Through his life h3 was often in conflict 
with civilian authorities. For instance, Seattle, Wash
ington, :for stealing things there. His present crime was 
an impulsive crime11 (R. 35). 

Witness did not :find any delusions, hallucinations or "ideas o£ in:t'luencen 
in accused. He appeared to have "insight" without' deterioration, although 
his judgment was defective. His memory was good. Witness found in ac
cused no mental. defects o£ a degree which would indicate dementia iraecox, 
which he described as: 

na mental illness. In most cases there is a deterior
ation and discrepancies between thinking and :feeling 
and acting. The majority do have delusions, halluci
nations, and are disinterested. Insight is lacking 
and judgment is de£e~tive. Memory is faulty., usual.ly_ 
the more remote memory. These are the main things I 
would look £or11 lR• 38). · 

Both vd tnesses testified that they were convinced that accused had the 
mental ability to refrain £ram doing wrong (R. 37., 58). Captain Towler 
testified in this connection: 

"His history points to the £act that ,men this in
dividual. _is under su~rvision, he can and does and has 
under repeated previous circumstances., aJ.w~s refrained 
from doing wrong when it was to his distinct advantage · 
to act in that wayt• (R. 58). 

,The third member o£ the board, Major H.enry il. Brosin, 1.iedical Corps, 
found that accusE)d ,vas suffering £ran dementia praecox, unqualified type., 
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and 

11that although 'intellectually' he appears to under
stand the difference between right and wrong, he does 
not have the ability to I'.efrain from doing 'Wl'ong due 
to his psychosis. The prisoner is .aot competent to 
assist his counsel in his own defense due to his 
psychosis" (Ex. _l). 

This member found, and testified, that his conclusions were based.on: 

11 The well verified blunting and inadequacy of emotion
al reactions; the inappropriateness of the emotional 
reactions throughout the period of stress and imprison
ment; the disassociation between affect and content; 
these above findings together ·with the intellectual 
failure in the sphere of abstract thinking are often 
called the primary signs of Denentia Pra.ecox; the long 
history of egocentricity and selfish unconcern for the 
rights an1 feelings of otners; the long history of queer
ness, the suspicion of being a •peeping Tom', the admis
sion of fellatio, the long history of being a transient, 
unsuccessful 'inventor' Yd. th mild grandiosity, who ap
parently .made a marginal social adjustment between in
carcerations; his unwarranted egocentric assumption of 
intellectual superio:r>ity in many fields; his mark elab
oration of the obvious; his exaggerated attention to 
trifles while losing sight of large issues of immediate 
vital concern; his hyperirritability and violence about 
apparent trifles; the preservation of intellectual abil 
ities concerning concrete affairs contrasting strangely 
with his definite failure in the fields of abstract think
ing, probably on a congenital or very slowly·deteriorat
ing basis or both; the historiJ of petty criminalism up 
to the time of this cri.'!le illustrates extremely poor judg
me.nt; history of promiscuity with no ability to make even 
relatively stable choice; extreme jealous1,y leading to· 
life-threatening violence; long history of violence against 
women beginning with his mother, sister, and l'life; paranoid 
trends exhibited in the prisoner•s explanation of the Larson 
affair and charges that a newspaper man, ai1i others, attempt
ed to steal his inventions; brutal, pathological and es-. 
sential •purposelessness• of the crime itself; the ~cry 
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of commitment to. st Peter State Hospital, 1.linnesota, 
and return there £or psychot.ie acts; the repeated evi
dence of poor fragmentary judgment and his lack of in
sight into the essentia.J.ly pathological nature of his 
acts" (R. lo, ll). 

In the course of Major Brosints testimony there was read in evi

dence what purported to be a statement by Dr. Smiley Blanton, M.D., 

dated ~ 28, 1926, reciting examination and observation of accused, 

re:t:erring to the incident of the the.ft or the airplane and otherwise 

to his early history substantially as appears al:iove, and recording a 

diagnosis of 


ttpre-dem.entia pra.ecox or h;ypomanic depressive-all 
!a.eta point to the !a.ct that patient is a border
line insanity, or real insanity case" (R. 22-2,5). 

Following consideration by the. court of the report of the board of 
medical officers and the testimony or the members as indicated, the 
president of .the court announced that the court, 

"all members concurring, has ruled that at tho tilD.es or 
the commission o! the several offenses charged and at 
the present time, the accused is not suffering from ar,y 
mental disease or defect which would prevent his differ
entiating between right and "Wrong; and.the court further 
rules that the trial proceed" (R. 100). 

· Dmnediately after the announcement was made the trial judge advoca.te in
quired a.a to met.her the court unanimously concurred in the findings of 
the majority of the board. The law member thereupon stated 1 

"Subject to objection of eo.y member of the court, 
the law member rules that the court does concur vdth 
the findings of the majority report of the lledical 
Board" (R. 100). 

The trial then proceeded. 

It is noted that 1n the announcement by the president of the court 
as to the court's .findings of sanity and al:iility to distinguish between 
right and ·wrong, it was not expressly stated that the court found that 
accused was :nsntal.l.y capable ~ adhering to the right. The subsequent 
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ruling by the law member that the court concurred in the findings or 
the majority of the board was comprehensive and embraced the specific 
finding that accused "can refrain from doing wrongn. This ruling 
doubtless expressed the unanimous conclusion of the court. In ~ 
event., all issues relating to sanity were interlocutory questions 
(par. 75~, H.C.M.) properly determinable by the law member (A.W. 31; 
par. 51., :iv:.c.M.). No error appears. 

6. A.fter preliminary examination of the record of trial in this 
office accused was examined and observed as to his mental conoition by 
a second board of medical officers convened at Brooke General Hospital., 
Fort Sam Houston., Texas. (bservation extended from December ll., 1942., 
to January 16., 1943. This board., composed of Lieutenant Colonel James 
B. Polka and hlajors E. J. Palmer and P. c. Talkington., all Medical 
Corps, found as follows: 

"(a) Diagnosis: Constitutional Psychopathic 
State; Criminalism (without psychosis). 

"(b) That there a.re no features of abnormality 
·which render him not susceptible to ordinary human 
motives or influence the normal control of his actions. 

n ( c) That he does have the proper appreciation of 
right and wrong and is capable of adhering to ,the right 
and refraining from the wrong. 

"(d) That he was sane at the time of commission of 
the alleged wrongful act. 

"(e) That he has no disqualifying physical disabil
ity which would warrant discharge from the military serv
ice under the provisions of Section n, AR 615-360". 

The clinical record attached to the proceedings of the board contains the 
follov.1.ng summarization: 

"This is a rather self-satisfied type of individual 
who is anxious to pll"ase and cooperate with his examiners. 
His attitude and general behavior is within limits of 
normal on the ward. Attention is easily gained, maintained 
and directed. Stream of mental activity., flow of thought 

. and psychomotor activity a.re v.ell within limits of normal. 
Spontaneity and initiative are unimpaired. Emotional re
action is found to be in keeping with the content of 
thought. There is no evidence or delusions., hallucinations., 
illusions., compulsions or phobias. Sleep is unimpaired ex
cept by occasional dreams•. Sensorium is clear in~ 
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modalities. The patient is oriented as to time, place 
and person and has a good grasp on his surroundings. 
All tests for memory, retention, immediate recall, count
ing, calculation, reading, -writing and school and general 
knowledge are well perfomed. 'l'hinld.ng capacity is unim
paired. He is of a bright normal intellectual level and 
has a good insight into his present situation. 

"Pasthistory is that of a nomadic. type of erlstence, 
inability to profit by experience, repeated anti-social 
acts, lack of respect for the personal and property rights 
of others 'With most of his aggressive tendencies·directed 
against wanen instead of men. ' 

"In the opinion of the examiners, there are no features 
of abnormality 'Vihich render him not susceptible to ordinary 
human motives a'ld influence the normal control of his actions. 
He does have the proper appreciation of right and wrong, has 
a normal control over his actions and is capable of adhering 
to the right and refraining from the "Wrong". 

In consideration of the case this board had before it copies of the pro
ceedings and findings of the earlier board and of documentary evidence 
considered by that board, a copy of Major Brosin•s findings, and a state
ment of salient facts concerning the offenses by accused involved in the 
present record of trial. 

7. Upon the whole record the Board of Review entertains no doubt 

th · accused was mentally responsible for his offenses and was and is 

sane. 


8. The charge. sheet shows that the accused is 38 years of age. 
He served in the Reg-ular Army from April 1, 19Z'l, to April 15, 19Z'l • 

. He was inducted into the military service on July 8, 1942. 

9. The court was legally constituted and had jurisdiction of the 
person and offenses involved. No errors injuriously affecting the sub
stantial rights of accused were committed during the trial. The Board 
of Review is of the opinion that the record of trial is legally sufficient 
to support the findings. and sentence and to warrant confirmation of the 
sentenc~. '.Ille death penalty is authorized upon conviction of violation of 
Article of Yiar 92. · r•, 

Judge Advocate. 
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1st Ind• 

. ia.r Department., J .A.G.o•., 	 - To the Sacreta.ry of liar. 

1. Herewith transmitted for the action of the President are the record 
of trial anri the opinion of the Boa.rd of Review in the case of Private George 
s. Y.napp (37288675)., 95th Signal Company. 

2. I concur in the opinion of the Boa.rd of Review that the record of 
trial is leeally sufficient to support the findings and sentence and to war
rant confirmation thereof. Accused., a white soldier 38 yea.rs of age., at 
t~cked a female child eight years of age, choked her into unconsciousness., 
tore the tissues separating her vagina and anus, raped her and left her in 
a field v,he:re she was found., still unconscious, on the following day. Soon 
after she was found the child died as a result of the assaults and the shocks 
attendant thereon. Accused stole an automobile in an effort to escape de
tecti_on. He v:as sentenced to death by hanging. The issue of insanity was 
raised., but the court after consideration of the report of a board of three 
medic al officers two of v;hom found accused sane and one of v,hom expressed 
the opinion that accused was insane, found accused sane and mentally respon
sible for his offenses. A second board of tJ1ree medical officers convened 
following the trial has unanimously found accused sane a..'ld mentally respon
sible for his acts. I recommend that the sentence to death be confirmed and 
that it be carried into execution at a time and place to be designated by 
the reviewing authority. 

3. Consideration has been given to the attached letter., dated :November 
18., 1942, from Mrs. Grace Burton., 1520 1~·estla.ke Avenue., Seattle, 1;a.shington., 
addressed to the President., referred to this office by The Adjutant General. 

,,, 4. Inclosed a.re a draft of a letter for your signature transmitting the 
record to the President for his action., and a form of Executive action desicned 
to ca.rr-.r into effect too recommendation hereinabove ma4e., should such action 

meet lti.th api,roval. 	 te,;._~f/ , 

~t:: ;;cl/ell, 7 
Brigadier General., u. s. A.rmy, 

Acting The Judge Advocate General,
4 	Incls. 

Incl.1-Record of trial. 
Incl.2-Draft of let. for 

· sig. Sec. of Tfar. 

Incl.3-Form of action. 

Incl.4-Brooke General Hosp. 


medical board yroceedings. 

(Sentence confirmed. G.C.Y.O. 6., 18 Feb 1943) 
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WAR DEPARTMENT (299)Services of Supply 

In the Office of The Judge Advocate General 


Washington, D. C. 


S?JGK 
CM 227459 MCS 1942 

U N I T E D S T A T E S 	 ) SECOND SERVICE COMJJAND 
) SERVICES OF SUPPLY 

v. 	 ) 
) Trial by G.c.u•., convened at 

Private CHA?..LES C. YiICKLUND ) Fort Dix., New Jersey., July 15., 
(3714ll29)., Medical Detach- ) • 1942. Dishonorable discharge 
ment., 6th Armored Infantry., ) and cont'inement for three (3) 
Fort Dix., New Jersey. ) years (suspended). 

OPINION of the BOARD OF REVIEW 
HOOVER, COPP and SARGENT, Judge Advocates. 

-----· 
l. The record of trial in the case of the soldier named above has 

been examined in the Office of The Judge Advocate General and there 
found legally insufficient to support the findings and sentence in part. 
The record has now been examined by the Board of Review and the Board 
submits this., its opinion., to The Judge Advocate General. 

2. Accused was tried upon the following Charge and Specifica
tion: 

cHA.qGE: Violation of the 58th Article of War. 

Specification: In that Pvt Charles C Hicklund., lied. 

Det • ., 6th Armored Infantry, attached Task Force 

P.eplacement Pool., Station Complement, NYPE., 

Fort Dix, N.J. did., at F'ort Dix., N.J. on or 

about May 19., 1942, desert the service of the 

United States by absenting himself without 

proper leave from his organization., with intent 

to shirk important service, to wit: embarkation 

for duty at an unknown foreign destination, and 

did remain absent in desertion until he surren

dered hi,;1eelf at Fort Dix, N.J. on or about 

June 7, 1942. 


He pleaded guilty to the Specification of the Charge except the words, 
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"'desert•, 'by absenting himself' without proper 
leave .from his organization, with intent to 
shirk important service, to llit: embarkation 
for duty at an unknown foreign destination', 
and 1in desertion'", 

substituting therefor, respectively, the "WOrds, "'absent himself' with
out leave from'" and "'without leave'", to the excepted words not guilty, 
to the substituted words guilty, and not guilty to the Charge but guilty 
or violation or Article of War 61. He was found guilty or the Charge 
and Specification. No evidence or previous convictions was introduced. 
He ?ias sentenced to dishonorable discharge, .forfeiture of all pay and 
allowances due or to become due and confinement at hard.labor for three 
years. The reviewing authority approved the sentence and suspended the 
execution thereof. The proceedings were published in General Court
Martial Order No. ?19, Headquarters Second Service Comn.and, Services or 
Supply, November 6, 1942. 

3. The evidence shows that accused's organization arrived at 
Fort D:i..x, New Jersey, on April 7, 1942, and was placed in a staging 
area and given a task force number. It left Fort Dix May 30, 1942, 
and embarked and sailed from the New York Port of Embarkation, Brooklyn, 
New York, on Mey 31, 1942 (R. 9). Accused absented himself' without 
leave from his organization on May 191 1942 (R. 8; Ex. 1), and remained 
absent until he surrendered at Fort Dix in uniform on June 7, 1942 
(R. 9). 

The prosecution offered in evidence a "signature o! accused 
stating that charges were served upon him on a certain date", for the 
purpose of' "comparison of signatures only" (R. 10). The document was 
received in evidence as Prosecution Exhibit 2 (R. 10). A witness, 
called as a handwriting expert by the prosecution, upon being shown a 
certain document, testified that the document was signed by the same 
person who signed Prosecution Exhibit 2 (R. 10-11). The prosecution 
then stateds 

"May it please the court, the prosecution desires 
to o!:ter in evidence this sta~ement signed al
legedly by the accused stating that he knew what 
would happen to him i:t he went absent :without 
leaven (R. 11). 

This second document was received in evidence as Prosecution Exhibit 3 
(R. 12). Neither Prosecution Exhibit 2 nor Prosecution Exhibit 3 is 
attached to the record of trial. Correspondence accompanying the 
record of trial indicates that they are. not now available. 

Accused testified that he was born December 7, 1912. He 
never intended to desert or to shirk important service. During his 
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absence he visited his mother in Macey, Nebraska (R. 15) - "she is all 
I have. That is the longest I've ever been away .f'rom home". He did 
not know that his organization·was shortly to move, and 1r0uld not have 
absented himsel.f' had he known o.f' this .f'act (R. 15, 16). He knew he 
was a member of a task force but he did not realize the significance 
ot it (R. 16). He knew that a task force may be in a staging area. 
Asked the definition of a staging area accused stated, 

"that is the place they put you when you get sick 
or where the men come when they are being trans
ferred. Men that are sent to the hospital or 
AWOL" (R. 17)~ . 

He did not sign a sate arrival card. Although he realized that he .. 
was going to leave he did· not know when the organization would depart. 
Accused had unsuccessf'ully attempted to get a pass. While home, he.. 
wore his uniform at al:1 times and was not employed (R. 17). . . .. . 

4. The evidence shows that on the date alleged accused absen~e4 
himself' without leave from his organization which had previously been 
placed in a staging area and assigned a task force number. He remained 
absent until a week after his organization had departed for overseas. 
Embarkation for overseas was, ot. course, important service. Accused 
testified that he knew that his organization was to leave Fort Dix but 
denied that he knew that movement of the organization was imminent or 
knew that his absence would avoid the movement. 

In c1ic'226374, ·collins, it was stated that, 

"Intention by a soldier to shirk a specitic 
service may of course be proved by circumstantial 
evidence·, that is, may be inferred from other 
facts. It is a matter of common knowledge, of 
which judicial notice may be taken, that while 
an organization is in a staging area certain 
routine dispositions are made preparatory to 
departure overseas. Accused's company having 
been in the staging area for a considerable 
period it may be inferred, there.f'ore, that by 
such routine dispositions knowledge of some 
prospective overseas movement was brought home 
to accused. Judicial notice could not be taken, 
nor can it be infeITed from the facts in evidence, 
however, that accused was infonned of the normally 
secret detailed plans and orders for the movement. 
There is·nothing in the facts of llhich judicial notice 
111q be,taken or in the evidence.from which it mq 
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reasonably be inferred that accused knew that 
the movement o.f' his company was imminent or that 
his absence would result in avoidance of the move
ment•. 

The principles o.f' ],aw so stated appear to be applicable in the present 
case. 

Assuming, however, that the record ot trial contains some 
evidence of an intent to shirk important service as alleged, the record 
is fat~ defective with respect to proof o.f' such intent in that it 
does not contain Prosecution Exhibit 3 which purported to be a written 
statement by accused relative to his lcno'lrledge ot the prospective move
ment ot his organization and to the ei'.f'ect ot his absence. The exact 
contents of this statement by accused are not known to the Board of 
Review and cannot be ascertained but there is contained in the staff 
judge advocate•s report upon the charges, attached to the record of trial, 
a reference to a written statement. by accused, 

"to the ei'.t'ect that he has been in.t'ormed that 
his organization will shortly leave tor embarka
tion, which constitutes 'hazardous duty', or 
'important service' J that absence without leave 
would constitute desertion, etc."• 

It, in tact, as appears probable, the missing exhibit contained admis
.siona ot this 1d.lld the exhibit was a vital and material part or the 
record ot trial, tor it embodied substantial nidence that accused in
tended to shirk_the service of embarkation. In' arr, case, Article ot 
War 33 and Paragraph 85 2 ot the :Manual tor Courts-Martial require 
that each record of trial by general court-martial contain a complete
history- ot the proceedings in open court. The tollcming remarks by the 
Board ot Review in a ease in which, through omission from the record ot 
a depoiition received in evidence, there had not been a 1'Ull compliance
with this requirement, are pertinent and oontroll.1ng here: 

"The sentence to dishonorable discharge hav-· 
ing been suspended, it was not necessary, prior 
to a .ttnding by the o.f'.t'ice of' The Judge Advocate 
General of' its legal insufficiency, that the 
record of trial be passed upon by the Board of 
Review and The Judge Advocate General, but under 
the 6th ~bparagraph of Article of War Soi, exam
ination of' the record in the office of The Judge 
Advocate General was required for the purpose of 
dete:nnining, on appellate review, its legal suf
ficiency to support the .tl.ndings and sentence. 
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It is evident that this statutory review could 
not be performed 1n this case 'Yd.th respect to 
the convictions ot the offenses involved 1n 
Charges I and II and their specifications tor 
the reason that.there is no complete record ot 
trial upon these charges and specifications rlth

·1n the contemplation of either Article o! War 33 
or Article or War 50-i. * * * Through no fault or 
his, accused has been, by the deficiency of the 
record, deprived of the right confeITed by law 
to have the complete.proceedings at his trial 
upon these charges and specifications reviewed in 
an appellate· capacity. This right is of a highly 
substantial character, . and it must be concluded 
that its ·denial to . him is fatally injurious within 
the contemplation ot the .37th Article ot War. In 
cases in which records of trial nre incomplete 
in the sense that it appeared that they had been 
in part prepared from unauthorized sources, it has 
been held by the Board of Review, with the con
currence ot The Judge Advocate General, that the 
records were legally insufficient to support the 
findings and sentences adjudged (C.ll. 15608.5, 
May'oJ 156084, Alsup). It has been held by state 
courts 1n cases in which there was not an auto
matic appellate review as is provided tor by . 
Article of War .50,, that 1£, by reason of the loss 
of an important part or a record, a defendant is 
unable through no fault of his to perfect his 
appeal, the judgment will be reversed (State va. 
McCarver, 20 s.w. (Mo.) 1058)" (Cll 192451, Hajek). 

The record ot trial is complete with respect to the offense 
ot absence without leave, included in the offense of desertion charged. 

The record is legally sufficient to support . only so much of 
the findings of guilty of the Charge and Specification as involves 
findings of guilty o! absence without leave between the dates alleged, in 
violation of J.rticle of War 61, and only so much ot the sentence as is . 
authorized by paragraph 104 ~ of the Manual !or Courts-Martial :for the 
period of absence involved. 

s. For the·reasons stated the Board o! Review is of the opinion 
that the record ot trial is legally sufficient to support only so much 
of the findings of guilty of the Charge and Specification as involves 
.findings that accused did, at the place and time alleged, absent him
self without leave :from his organization and did remain absent with
out leave until he surrendered at the place and time alleged, in 
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'Violation of Article o! War 61, and legally sufficient to support 
only so much of' the sentence as involves confinement at hard labor 
f'or 57 days and forfeiture o! $33.33 per month for a like period•. 

Judge Advocate. 
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1st Ind. 

War Department., J.A.G.O • ., DEC · ,_, - To the Secretary of Ylar. 

1. Herewith transmitted !or your action under Article of War 
5~., 8.3. amended by the act of August 20.,·1937 (50 Stat. 724; 10 u.s.c. 
1522)., is the record of trial in the case of Private Charles c. Wicklund 
(37l41129)., Medical Detachment., 6th Armored Infantry, Fort Dix., New 
Jersey. 

2. I concur in the opinion of the Board of Review and for the 

reasons stated therein recommend that so much of the findings of 

guilty of the Cha.?'ge and its Specification be vacated as involves 

findings o! guilty of an o!fense by accused other than absence l'lith

out leave at the place and time alleged., terminated by surrender at 


· the place and time alleged, in violation of Article o! war 61, that 
so much of the sentence be vacated as is in excess of confinement at 
hard labor for 57 d~s and forfeiture of $33.33 per month for a like 
period., ti..~d that all rights, privileges and property of which ac
cused has been deprived by virtue of that portion of the findings 
and sentence so vacated be restored. 

3. Inclosed is a form of action designed to carry into e.f!ect 

the recommendation hereinabove made, should such action meet with 

your approval. 


~Q..Q~~ 
· Myron c. Cramer, . 

Major General., 
. 1he Judge Advocate General •. 

2 	Incls. 
. I 


Incl.1-Record of trial. 

Incl.2-Form of action. 


(So much of the .findings of guilty o.t·the Charge and Speci.tication 

1s vacated as involns .findings o! guUty o.t an·o!!enae b7 aocu,sed 

other than .absence w1thout leave at the place and time alleged, . 

terminated b,Y' surrender at the plac19 and time alleged 1n Tiolation 

of .Article o.t War 61, and so much of the sentence 1s vacated as is . 

in excess of continementiat hard labor for S7 da7s and forfeiture 

o.t $3) •.33 per month .tor a like.period~ G.C.K.O.:~, 28 Dao 1942) 





WAR DEPARTMENT 
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In the Office of The Judge Advocate General 
(3CY7)Washington, D. c~ 
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UNI~ED S~A~ES 	 ) 76th INFANTRY DIVISION 
) 

v. 	 ) Trial by _G •.C .M., convened at 
Fort George G. Yeade, Maryland, 

Second Lieutenant PAULL. ~ October 16, and November 6, 
FOLK (0•1283748), 417th ) 1942. Dismissal, total for
Infantry. ) feitures, and confinement tor 

) one {l) year. 	 · 

OPINIO?l ot the BOARD·OF REVIEW 

HIL!., CRESSON and LIPSCOMB, Judge Advooa.tea. 


l. . the Boa.rd ot Review has examined the record of' trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. the accused was tried upon the following Charges and Specif'i 
cationsa 

CHARGE Ia Violation of the 95th .Article of war. 

Specification 1. (Not Guilty). 

Specification 2. In that 2nd Lt. Paul L. Follc, 417th 
Infantry, did, at Fort Geo. G. :Meade, Maryland, on 
or about 5 September, 1942, attempt tp procure 2nd 
Lt. Gardner B. Cullinan, 417th Infantry, to utter 
a talse official statement, by.attempting to induce 
him, the said Lt. Cullinan, to state in substance 
to Major Charles G. Groseclose, 417~h Infantry, who 
was at tha.t time the Commanding Officer of the said 
Lt. Cullinan, and acting in his otf'ioial capaoity 
as such, that the said Lt. Follc had repaid to him, 
the said Lt. Cullinan~ a. loan of $70.00, and that 
he, the ·said Lt. Follc, was not then indebted to the 
said Lt. Cullinan, which statement was false, was a. 
material matter, and was known by the said Lt. Folk 
and the said Lt. Cullinan to be false. 
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Specification 3. In that 2nd Lt. Paul L• Folk, 417th 

Infantry, being indebted to 2nd Lt. Gardner B. 

Cullinan, 417th Infantry, in the sum of $70.00, 

which amount became due and payable on or about 

August 10, 1942, did, at Fort Geo. G. Ueade, 

Maryland, from about August 10, 1942 to Sept. 

10, 1942, dishonorably fail and neglect to pay 

said debt. 


CHAR.GE IIs Violation of the 96th Article of War. 

Specification. In that 2nd Lt. Paul L• Folk, 417th 

Infantry, did, at Ft. Geo. G. Meade, Md., on or 

about 31 July, 1942, borrow from Corp. Sidney s. 

Rosen, Co. K, 417th Infantry, an enlisted man 

whom he, the said Lt. Folk, had known but a. 

short time and then only in the course of of

ficial intercourse between officer and enlisted 

man, the sum of $10.00, to the :prejudice of good 

order and military discipline. 


Specification 2. In that 2nd Lt. Paul L. Folk, 417th 

Infantry, being indebted to Corp. Sidney s. Rosen, 

Co. K, 417th Infantry, in the sum of $10.00, vlhich 

amount became due e.nd payable on or about 31 July, 

1942, did, at Fort Geo. G. Meade, Maryland, from 

about 31 July, 1942 to 10 Sept., 1942, dishonorably 

fail _and neglect to pay said debt. 


ADDITIONAL CHARGE: Violation of the 93rd Article of, 1Yar. 

Specification 1. In that 2nd Lieutenant Paul L. Folk, 

417th Infantry, did, at Fort George G. Meade, 

Maryland, on or about July 18,_1942, feloniously take, 

steal and carry away $25.00, lawful money of the 

United States, the property of 2nd Ueutenant Ge.rdner 

B. Cullinan, 417th Infantry. 

The accused pleaded guilty to Specification l, Charge II, and not guilty 
to all Charges and to all other Specifications thereunder. He was found 
not guilty of S]_,E;cificati9n 1, Charge I, a.nd of Specification 2, Additional 
Charge; guilty of all other Specifi~ations and of a.11 Charges. He was 
sentenced to be dismissed the service, to forfeit all.pay and allowances 
due or to become due, and to be confined at hard labor for one year. The 
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reviewing authority approved the sentence, and forwarded the record of 

trial for aotion umier the 48th .Article of War. 


3. The evidence for the prosecution ahowa that during the time 

mentioned in the Speoification the accused and Second Lieutenant· 

Gardner B. Cullinan were quartered in the Third Battalion otticers' 


·Barracks, 417th Im'antry. During the month of June 1942, the accueed 

procured two loans from Lieutenant Cullinan, totaling a sum. _of $50. 

The :first loan waa fn the sum of $20, and the second loan in the sum 

of $30. · The 130 loan co:csisted in the lending of three ten-dollar. bills 

to the accused.· Thereafter, on August 9, the accused requested an ad

ditional loan from Lieutenant Cullinan, but Lieutenant Cullinan declined 

to make the loan and reminded-the acouaed that he had already borrowed 


. $60. The accused thereupon requested Lieutenant Cullinan to cash a $20 
check for him. Lieutenant Cullinan agreed to do so, but the accuaed 
then·suggested tha.t Lieutenant Cullinan might have difficulty in cashing 
the check, and suggested that if Lieutenant Cullinan would give him $20 
he would cash the check and give Lieutenant Cullinan the i20 the next 
day. Lieutenant Cullinan agreed to this suggestion and handed the ac
cused $20. The. accused, however, failed in his promise to refund the 
$20 on the following day and despite repeated requests has failed to re
pay both the $50 loe.n and the additional $20 procured in the manner above 
described (R. 8-9). 

Subsequent to the above events, the accused approached Lieu-. 
tenant Cullinan and told him that he was "in ·a peck of trouble", and re
quested him to sigii a statement that the account which the accused owed 
him had been paid. The accused at once modified his request by suggest
ing that:.the statement be worded so a.a to provide that the account "had 
been settled". Lieutenant Cullinan declined, however, to :make the re
quested statement, and told the acouaed that if he were asked about the 
trenaa.otion between .them, he would tell the truth, but otherwise he would 
say nothing (R. 9, 14, 15). 

On July 18, 1942, when Lieutenant Cullinan wu a.scending the 
stairs of his barracks, he haard someone in hi• room. Lieutenant 
Cullinan then proceeded to peek through a crack in the wall, observed 
the a.ocused with Lieutenant Cullinan'• pocketbook in his hand, and saw 
him take some bills from it. IJ.eute:Q.a.llt Cullinan testified that he 
stood tor a tillle in amuement. .&.fter observing the oollduot ot the ac
cused, Lieuten&Jlt Cullinan went back downate.1,rs with out entering his room 
because, ai he testified, he wa.s afraid that if he entered the roam. he 
would lose his temper and attack the accused, and thus get in trouble. 
Shortly'thereafter, however, Lieutenant Cullinan returned to his room 
and .f'ourid that his purse, which only a abort time before had contained 
1252, contained only $227. IJ.eutenant Cullinan proceeded to announce 
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throughout the barracks, and in the presence of accused, that. someone 
had stolen 425 from hi• poctetbook. Lieutenant Cullinan did not, how
enr, personal}¥ accuse Lieutenant Folk of the theft until about 
September 10 (R• 9•11, 17-18) • .... 

Durillg the investiga.tion ot the charges age.inst the accused, 
the aocuaed eta.ted that he had gone in Lieutenant Cullins.n's room on·· 
the occasion concerning which Lieutenant Cullinan claimed to have 
watched him. through the cr,-ck, and that he had handled the Ueutenant•s 
purse and looked at the money therein, but that he ha.d taken none of' it. ·· 

· He .t'urther stated that hia pur12ose in doing this was to see how much the 
lieutenant had in order that he might know •how much to touch him. .tor• 
{R. 26~38)._ 

Concerning Speoitica.tions l a.nd 2, Charge II, the evidence shows 
that on or about July 1, 1942, the accused a.pproa.ched Sergeant Sidney s. 
Rosen and_told him.that he ,raa having ditf'iculty in cashing a check, and 
requested a loan ot some m0ll8y. breupon, Sergeant Rosen lent the ac
cused $10, and the accused promised to· repay' the loa.n as aoon as he could . 
cash a check. Sergeant Rosen never requested a repayment ot the loan, and 
the loan had not been paid on the date o,f the trial of this case (R. 36-37). 

. 

4. The accused testified that on the occasion when he was alleged 

to have attempted to procure a statement frm Ueutenant Cullinan, that 

he had merely suggested to the latter tba.t they come to an understanding 

as to when the money owed the lieutenant was to be pa.id, and that he 

wanted the lieutenant to make a statement that same arrangement had been 

made. The accused denied that he had taken $25 from Ueutena.nt·cullinan'a 

purse, but testified that he ha.d merely looked in the purse to see if the 

lieutenant had money to lend him. The accused testified :further that the 

loan of' the $50 from Lieutenant Cullinan was procured in three separate 

amounts of ;1s, $10, and. J25. The accused stated that his relationship 

with Lieutenant Cullinan wa.s entirely friendly. The accused testified 

tha.t he had exhibited to Lieutenant Cullinan a check tor $79.99 which he 

had made out in pa.yment of his post exchange bill, but he did not promise, 

and had not promised, to pa.y his indebtedness to IJ.eutenant Cullinan at 

a:ny particular time. Accused admitted that he ha.d never repaid to Lieu- · 

tenant Cullinan the $70 vmich he had borrowed from him, er the loan ot 

$10 from Sergeant Rosen. He asaerted,· however, tha.t he had never ma.de 

~y promiae concerning the loan to Sergeant Rosen (R. 41-47). 


,: 5. Speoi.tication 2, Cha.rge I, alleges that the accused did attempt 

to procure Lieu~ena.nt Cullinan to utter a false statement by attempting . 
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to induce him "• • * to state in substance to Major Charles G. 
Groseclose • •. •". his commanding officer. that the accused had repaid 
to Lieutenant Cullinan a loan of $70.· The evidence shows merely that 
the accused requested Lieutenant Cullinan to sign a statement to the 
effect that the amount which the accused owed Lieutenant Cullinan was 
settled. The accused. in making this request of Lieutenant Cullinan. 
told him that he was •in a peck of trouble". The evidence, however. 
does not show that the requei,ted statement was to be used as an of
ficial statement, or that it was to be addressed to Major GrosecJose 
or that it was to be used to deceive :Major Groseclose or any other 
person. The evidence, therefore, fails to sustain the finding ot 
guilty under this Specification. 

6. Specification 3. Charge I, alleges that the accused. being in~ 
debted to Lieutenant Cullinan in the sum of $70, 'Which indebtedness be
came due and payable on or about .August 10. 1942, did"** •·dishonorably 
fail and neglect to pay said debt". The evidence clearly establishes the 
fact that the accused borrowed $50 from Lieutenant Cullinan during the 
month of June 1942. The evidence :further shows that. on August 9. the 
accused attempted to borrow an additional $20 from Lieutenant Cullinan, 
and that when Lieutenant Cullinan refused to len4 the moD1?Jy, the accused. 
under the pretext of getting Lieutenant Cullinan to cash a check. tricked 
Lieutenant Cullinan into lending him the amount originally requested. 
upon the promise that it would be repaid the following morning. Although 
the evidence does not show when the fifty-dollar loan was to be repaid, 
the clear implication from the circumstances surroun:ling the transaction 
and the request for its repayment. indicate that 1 t was understood by 
both the accused and Lieutenai;i.t Cullinan that the loan was for a short 
period only, and the court was clearly justified in drawing the inference 
that the loan waa past due on August 10. 1942. In view of the deceitful 
ma.mer in. which the original loan or $50 was increased to $70, the con
clusion must be drawn that the conduct of .the accused in not repaying the 
loan must be considered as dishonorable conduct. unbecoming to an officer 
and gentleman in contemplation of the 95th Article of·War (Winthrop's 
Military Law and Precedents, Reprint P• 716J CM 221833, Turner, and cases 
therein cited). 

7. Specification 1. Charge II. alleges that the accused did, on or 
about July 31, 1942, borrow $10 from Corporal Sidney s. Rosen, an enlisted 
man ot his organization, to the prejudice of good order and military dis
cipliDe. Specification 2, Charge II, alleges that accused"**• did, 
* • * dishonorably fail and neglect to pay said debt". The. evidence 
shows that the transaction occurred in the manner alleged, and that the 
accused·vras the platoon leader of the platoon in which the enlisted man 
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was serving at. the time the loen was ma.de. The aotion ot the accused in 
so obligating him.self to a non-commissioned oi'i'ioer ot his own organisa
tion, was cond.uot which wa.s clearly prejudicial to good order and military 
discipline, 'Within the meaning ot the 96th Article ot War (OM 221833, 
Turner). The accused promised the enlisted man tha.t the loan would. be repaid 
a.a soon as.he, the accused, could ca.sh a check, and his failire to fulfill 
that promise ahowa that it was ma.de with a·deceittul purpose. Such conduct 
clearly violated the 96th Article of War (C?l 221833, 1'urner). 

e. Specification l, Additio.na.l Charge, alleges that the accused did. 
"• • • feloniously take, steal and carry away $25.00, • • •" the property 
ot Lieutenant Cullinan. The uncontra.dicted testimoey shows that the ac• 
C\1Hd entered the room of Lieutenant Cullinan during his absence and ex• 
amined the contents ot Lieutenant Cullinan's purse •. In addition, the e'Vi• 
dence ahowa beyond a reasonable doubt that the accused took $25 t'rom. the 
purae. ~• testimony of the accused that he only examined the contents 
ot the purae tor the purpose of determining if Lieutenant Cullinan had 
money to lend him, ia unworthy oi' belief. Every element ot the· of'f'euae 
alleged ia clearly established (ll.O.M., 1928, par.149 .5.). 

~· Th• accused 11 22 years of age. The records ot The ,A,djute.nt 
Gcera.l 1how hi1 aervice a.a follows I Inducted into Federal urvice 1.1 
enlilted. man, National Guard, October 16, 1940J appointed aecond lieu• 
tenant, !zm1 of' th• United States, and extended active duty, May 18, 19'2. 

10. Thi oourt wa.a legally oon1t1 tuted.. No error• injurioully at• 
teotin; the aubata.ntial right• ot the a.ccuHd were committed. during the 
trial. Thi Board of Rel'in ii of the opinion that the reoord of trit.l 
11 legally iz).auttichnt to aupport th• finding ot g111lty ot Sp1oitio&tioz:1.
a, Chuc• l1 1,,llly 1utt1oiet to aupport tht nnc11nc1 ot guilty ot 
Ch&r;o land Sptoit1o&t1oz:i. 3 thereUDd.1r, Charge ll &Z1d Sp1oitio&ticma 1 
ancl a thciHlm.cltr, ancl th• A.dditiow Chi.re• and Speoit1o&tioz:i. l th1roi.mclor1 
acl log&llf 1\lttioi1nt to l\lpport the 11ntenoe, Di1mi11t.l ii authoriatcl 

.upoA OOAW.Oticm. ot & Yiol.&tion ot the &6th .Article ot Wv, and 11 111Acl&tor1 
upon. oonvioti=. ot th• iZth .A.rtiole ot wv. . 

::;, 
~~··(:'''\.-~~-.,..,. , ~cla• Mvoo@,t@. 

·~&d!44b~ ,J\&4go Mventti, 

~ e~ea,,.'..t;o111qo Mvouto, 

• II • 
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SPJGH 
CM 227545 lst Ind. 

War Department. J .A..G.o., JAN 2 1943 - To the Seorete.ry ot War. 

1. Herewith transmitted tor the action of the President are the 
record of trial and the opinion ot the Board of Review in the case of 
Second Ueutenant Paul L. Folk (0-1283748), 417th Infantry. .• 

2. I concur in the opinion of the Board ot Review that the record 
of trial is legally insufficient to support the finding of guilty of 
Specification 2, Charge I, legally sufficient to support all other find- , 
ings of guilty, legally sufficient to support the sentence, and to 
warrant confirmation ot the sentence. 

In view or the moral turpitude involved in stealing money frcm · 
a brother officer, confinement at hard labor tor one year is deemed ap• 
propriate in addition to dismissal a.nd total torteitures. I recommend 
that the sentence to dismissal, total forfeitures, and confinement at 
hard labor tor one year be .confirmed end ordered executed. 

3. Il:lolosed herewith are the drt.i't ot a letter tor your signature, 
transmitting the record to the President tor his action, and a form ot 
Executive action designed to carry into effect.that recommendation. 

~ C.. ~-----·

Myron c. Cramer, 
Major General, 

3 Incls. ~he Judge Advocate General. 
Incl.l• Record of trial. 
Inol.2- Dft.ltr~for sig. 

Sec.of war. 
IDol.3- Form of Executive 

aotion. 

(Finding o! guilty o! Speci!ieation 2, Charge I, disapproved. 
Senteme con!irmed. G.C .K. O. 28, 8 Kar 194.'.3) 
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lIAR DEPARTMENT 

Services of Supply 


In the Office of The Judge Advocate General· 

Washington, D. c. 

(:315) 

SPJGK 
CM 2'Z"/546 

UMITED STATES ) 101ST AIRBORNE mVISION 

v. 
)
) Trial by G. c. M., convened at 
) . Fort Bragg, North Carolina, 

Second Lieutenant DELANO· ) October 26, 1942. Dismissal · 
T. S~""'Y ( 0-128.3151), ) and,confinement for five (5) 
502nd Parachute Inf'antry. ) · years. Disciplinary Barracks. 

OPINION of the BOARD CW REVIEV[ 

HOOVER, COPP and SARGENT, Judge Advocates. 


l. The record o! trial in the case o!. the officer named above 
has been examined by the Board o! Review and the Board ·submits this, 
its opinion, to The Judge Advocate C..aneral. · 

2. Accused was tried upon the following Charges and Specifi 
cations: 

CHA.H.GZ I: Violation of the 58th Article of war. 

Specification: In that 2nd Lieutenant DEIANO T. 
SHIT:.LEY, 502nd. Parachute Infantry, did, at 
Fort Benning, Georgia, on or about July 6, 
1942, desert the service o! the United States 
and did remain absent in desertion until he 
was apprehended at the Marine Corps Base, San 
Diego, California, on or about July .31, 1942. 

CHARGE II: Violation o! the 96th Article of War. 

Specification: In that 2nd Lieutenant DEIANO T. 
SHIRI.l!.,--Y, 502nd. Parachute Infantry, did, at 
New Orleans, Louisiana, on or about July 15, 
1942, by willi'ully concealing the tact that 
he was then a 2nd Lieutenant in the A:rm:,.of 
the United.States., 502nd. Parachute Intantry 
and stationed at Fort Benning, Georgia., pro
cure himself to be enlisted in the military 
service o:f the United States by enlisting 
in the United States Marine Corps. 

http:A:rm:,.of
http:CHA.H.GZ


(316) 


He pleaded not guilty to the Charges and Specifications. He was found 
guilty o£ Charge I and its Specification. He ,ras found guilty of the 
Specification, Charge II, except the words, "military servicen, sub
stituting therefor the words, 0naval. servicen, o£ the excepted words 
not guilty, o£ the substituted words guilty, and guilty of Charge II. 
No evidence o£ previous convictions was introduced. He '\'las sentenced 
to be dismissed the service, to forfeit all pay and allowances due or 
to becane due and to be confined at hard labor for ten years•. The re
viewing authority approved the sentence but reduced the period o£ con
finement to five years., designated the United States Disciplinary Bar
racks, Fort Leavemrorth, Kansas, as the place o£ confinement, and for
warded the record o£ trial for action under Article o£ \Var 48. 

3. The evidence shows that accused absented himself without 
leave £ran his organization, the 502nd Parachute Infantry, at Fort 
Benning, Georgia, on July 6, 1942 (Ex. A), and remained absent until 
returned to Fort Benning, in arrest, on September 17, 1942 (Ex. B). 
He enlisted in the Marine Corps at New Orleans, Louisiana, on July 
15, 1942, under the name o£ Delano Thaddeus Shirley, stating in his 
application for enlistment that he.had never served in or deserted 
from the A:rrq (R. 24, 25; Exs. D, E). An entry !ran the morning re
port of his organization at Fort Benning reciting his confinement at 
the Marine Corps Base at San Diego, California, on July 31, 1942, and 
his con£inem:3nt at Fort Rosecrans, California, on the same day, was 
received in evidence upon the statement o£ the defense that it had no 
objection thereto (R.· 7; Ex. C). It was stipulated that accused was 
apprehended at Fort Rosecrans (Ex. F), and that he had not been dis
charged fran his commissio.n as an officer o£ the Army (Ex. o). 

Accused testified that on July 4, 1942, after some drinking, he 
went to a night club in Columbus, Georgia, and did not recall leaving 
(R. 20, 21). The following morning he drank rum £ran about.9 o•clock 
on, went to Columbus and "drifted to New Orleans, Louisiana"• He did 
not recall how he mnt to Columbus, and had no recollection of buying 
a ticket to New Orleans or o£ leaving Columbus. He wore a khaki uni
.form and jump boots, and had no other clothes (R. 22). He drank 
heavily in New Orleans and st~ed at a hotel but did not recall its 
name or the £act o£ registering there. He stated that he had no in
tention o£ leaving Columbus to enlist in the Marine Corps, did not 
know why he went to New Orleans and did not realize he· was en route 
to that city. 'When asked what he did about clothes in New Orleans, 
he stated that he did not recall but that he "must have bought semen 
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(R. 23,27). He had no recollection of events from July 4 until he 

enlisted in the 1Iarine Corps on July 15. He vras not rational and 

did not remember "very much of the enlisting'' on July 15 or of his 

physical examination at that time (R. 24, 28, 29). He did not dis

. tinctly recall taking the oath of enlistment but remembered that it 
was administered by an officer (R. 33). He was sent by train with 
other recruits to San Diego and drank rather heavily en route (R. 24). 
The second dey on the train he was "fairly well sober", realized that 
he had deserted and had enlisted in the Marine Corps. He did not 
know what to do but upon arriving in San Diego about two deys later 
asked the sergeant in charge as to the possibility of sending a 
telegram. He was told that he probably could not send one mule in 
San Diego (R. 25). He thought of surrendering to the military au
thorities but "it seemed like a bad idea" and he postponed taking 
any action (R. 27). He was in civilian clothes ,men he enlisted in 
the I.iarine: Corps and did not have his Army uniform with h:iJl1 at the 
t.ime (R. 29., JO). He kept his Arm;/ uni!orm ·rolled up inconspicuously 
by his bed in the 1:arine barracks at San Diego (R. 31., 32). 

Second Lieutenant Francis Rainey, 502nd Parachute Infantry., a 
witness for the defense., testified that he saw accused at 2 a.m • ., 
July 5., 1942., in a night club at Columbus., Georgia. In witness• 
opinion accused was then under the influence of liquor. He borrowed 
$10 from accused (R. 9). Fir.st Lieutenant Bernard J. McKearney., 502nd 
Parachute Infantry., testi!ied that he saw accused at the night club 
at about 3 a.m • ., July S. Accused was "pretty intoxicated" (R. 11). 
The .following mor~g accused was nstill a little bit groggy"• Wit
ness borrowed ~20 .from accused (R. 12). First Lieutenant Leo Denny., 
502nd Parachute Ini'antry., roommate o! accused, testi!ied that accused 
appeared to be very much satis.f'ieci with his work, and had stated to 
other officers that he believed there was nothing dangerous in para
chute jumping and that there.tore he ,vas n9t a.f'reJ.d (H. 13). Accused 
was not in the habit o£ drinlcing so as to impair his usefulness. He 
was vecy conscientious in his work, was proud o.t being a parachutist, 
and wa.s an all a.round good soldier (R. 14)• First Lieutenant John D. 
Hanlon, 502nd Parachute Infantry, platoon leader o.t' accused•s company., 
testii'ied that a.f'ter observing accused he requested that accused be 
made ,11tness • assistant platoon leader. Accused wu a oe,pable o.f'
.f'icer, Witness would give him an e.t'.f'ioiency rating o! excellent 
(R. 15). P'irst Lieutenant James J. Hatch, 502nd Parachute Infantry, 

accused•s· company commander, testi!ied that accused performed his 

duties capab:cy, and that he was well dressed, neat and well liked b;r 
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the men. ·He would rate accused•s efficiency as excellent (R. 6, 16). 
Captain Richard Manning, 502nd. Parachute Infantry, commander of the 
canpany to ldiich accused was assigned upon his return from San Diego, 
testified that accused had been in arrest in quarters since that time, 
and that he had been attending drill and assisting in instruction. 
Accused had been very efficient (R. 17). Lieutenant Colonel Ducat 
McEntee, 502nd Parachute Infantry, who had been commanding officer of 
accusedis battalion, testified that accused had done excellent work 
in connection 'With a demonstration parachute jump for a. class of gen

.eral officers, for which demonstration several canmend.ations were re
ceived (R. 18, 19). Accused was a nvery fine shot" and an excellent 
coach. He was punctilious, diligent, and was a "very superior officer" 
(R. 19). 

Major David A. DeArmond, 504th Parachute Infantry, testified for 
the defense that he commanded the company in Vlhi.ch accused was formerly 
a sergeant. He was pranoted to platoon sergeant and witness recom
mended him for officers' candidate school on the basis of .Je adership 
and sincerity. He was very well qualified as a weapons instructor 
(R• .34, .35). ~ one occasion 'W:i. tness selected accused to assist at a 
battalion dance as accused "had a clear cut record for being a man 'Who 
used liquor sparingly and he was never seen intoxicated" (R• .35). 

4. The uncontra'.dicted evidence shows that at the place and 
time alleged in the Specification, Charge I, accused absented himselt 
'Without leave fran his organization and remained absent beyond the al 
leged date of his apprehension. He was apprehended, as alleged. The 
date of apprehension is not shown except by hearsay remarks contained 
in the entry in the morning report of his organization, but this date 
is immaterial in view of the circumstances of the case. During his 
absence accused fraudulently procured his enlistment in the Marine 
Corps by concealing his status as an officer of the Artrry, as alleged 
in the Specification, Charge II. Although the provisions of Article 
of War 28 are not expressly applicable to officers who may enlist 
without discharge, the circumstances of this case, including ac
cused• s enlistment in another armed ·service, raise the inescapable 
inference that accused intended to quit bis place of service with the 
A.nrq. Desertion in violation of Article of War 58 is thus established. 
The act of accused in !raudllently procuring. his enlistment in the 
Marine Corps ·was a disorder prejudicial to good order· and military 
discipline within the purview ot .Article of War 96. 

Accused contended that he was so drunk during his absence that 

he was not rational and did not clearly recall all of what had . 
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occurred. His testimoey in this regard was self-serving and, in view 

of the duration o! his absence, the distances traveled and hie ~ · ,.,' 

pai·entl.y rational acts in connection 1'l.ith ·his application tor enlis~ ·· · 


· ment, it would be unreasonable to conclude that he was incapable ot · 
entertaining the specifio intent involved in his desertion and ,vr~ 
.ful enlistment • · 

5. Three of the eight members o! the court recanmended clemency 

"in the form of suspension of so much of the sentence as pertains to 

confinement at hard labor, because o! the excellent record o! 2nd Lt. 

Shirley". · · · 


6. War Departmellt records show that accused is ·24 ;years ot age. 

He attended high school .for two years. He served as an enlisted man 

from September 10, 1936, to December 9, 1938, and was discharged as 

a private, character excellent. On December 9, 1938., he enlisted in 

the Regular Ar'rey' Reserve arld was honorably discharged April 27., 1939, 

to reenlist in the Regular ~. He served in the Regular A:rmy.fram. 

April Z7, 1939, to A,pril 30, 1942, on Tihich date he was discharged as 

a sergeant and accepted appointment as a second lieutenant, J,rm:J' o! 

the United States. · · · 


7. The court was legally constituted. No errors injuriously 

affecting the substantial rights o! accused were committed during the 

trial. The Board of Review is of the opinion that the, record o! trial 

is legally sufficient to support the findings and sentence and to war

rant confirmation thereo:f'. Dismissal is authorized upon conviction ot 

violations o!. Articles o:f' War 58 and 96. · 


Judge Advocate • 
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1st Ind. 

war Department., J.A.o.o•., 	 - To the Secretary of war.DtC 7 1942 

1. Herewith transmitted for the action of the President are the 

record or trial and the opinion of the Board of Review in the case of 

Second Lieutenant Delano T. Shirley (Q...128.3151)., 502nd Parachute In

fantry. 


2. I concur 1n the opinion of the Board or Review that the record 
of trial is legalq sufficient to support the findings and sentence and 
to warrant confirmation thereof. Accused deserted from his organization., 
the 502nd Parachute Infantry., on July 6., 1942., and fraudulently enlisted 
in the Marine Corps on July 15., 1942. He was apprehended about July 31., . 
1942. He contended that he was drunk when he deserted and enlisted. 
He has an excellent record as an enlisted man and officer and I believe 
he is capable of further valuable service. Accordingly I recommend 
:that the sentence be confirmed but that the. confinement and forfeitures 
be remitted and that execution of the dismissal be susperxied during the 
pleasure of the President. 

J. Inclosed are a draft of a letter for your signature transmit
ting the record to the President for his action., and a form of Executive 
action designed to confirm the sentence., to remit the confinement and 
.forfeitures., and to suspend execution of the dismissal during the 
pleasure of the President., should such action meet with approval. 

~ ~.~C.-+ I• 

:Myron C. Cramer., 

Major General., 


The Judge Advocate General. 

3 	Incls. 


Incl.1-Record of trial. 

Incl.2-Draft of let. for 


sig. Sec. of Viar. 

Incl.J-Form of action. 


- (Sentence con.firmed but confinement and .forfeitures· ~mitted. 
o.-c.v.o. 13, 1 Jfar 1943) 



WAR DEPARTMENT 
Services of Supply 

In the Office of The Judge Advocate General (.321) 
Washi:cgton, D.C. 

SPJGH 
cu 227629 NOV 21 1942 

~~/ 
U N I T E D S T A T E S 	 ) FOURTH SERVICE COMMAlID 

) 
v. 	 ) Trial by G.C.M., convened at 

) Camp .lheeler, Georgia, August 
Private BOYD S. SKITH ) 24, 1942. Dishonorable dis
(33134662), Company A, ) charge and confinement for 
16th Training Battalion, ) five (5) years. Federal 
Camp 	Wheeler, Georgia. ) Reformatory, Chillicothe, 

) c»uo. 

HOLDING by the BOARD OF REVIEW' 
HIIL, CRESSON am LIPSCOMB, Judge .Advocates. 

1. The Board of Review has examined the record or trial in the 
case of the soldier named above. 

2. The accused was round guilty of solicitation to commit. sodomy 
(Speo. l), of writing and delivering an obscene note (Spec. 2), and or 
offering $10 to conceal the taot of delivery of the obscene note (Spec. 
3), all in violation of .Article of War 96. He was sentenced to be dis
honorable discharged, to forfeit all pay and allowances due or to become 
due, and tobe confined at hard labor for five,years. The reviewing 
authority approved the sentence, designated the Federal Reformatory, 
Chillicothe, Ghio, a.s the place of confinement, and fowarded the record 
of trial under .Article of War 5~. ' 

3. Confinement in a Federal reformatory is not authorized in this 
oase. Paragraph,90 E_, M'a:1!1,ual fq:- Courts-Martial, 1928, providesa 

•Subject to such instructions a.s may be issued from time 
to time by the War Department, the United States Disciplinary 
Barracks at Fort Leavenworth, Kana., or om of its branches, 
or military post, station, or c8lllp, will be designated as the 
place of confinement in cases where a penitentiary ia not 
designated.• 
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War Department letter dated February 26, 1941 (AG 253 (2-6-4l)E), 
subject: "Instructions to reviewing authorities regarding the designa
tion of institutions for .military prisoners to bf! confined in a Federal 
penal or correctional institution•, authorized confinement in a Federal 
reformatory only when confinement in a penitentiary is authorized by 
law (CM 220093, Unckel). · 

Penitentiary confinement is not authorized by Article of Ylar 
42 for any of the offenses of which accused was convicted. No one of 
the three offenses is punishable by confinement in a penitentiary for 
one year by some statute of the United States of general application 
'Within the continental United States, excepting section 289, Penal 
Code of the United States, 1910, or by law of the District of Columbia. 

Solicitation tq commit sodomy is closely related to the of
fense of attempting to commit sodomy and punishable as are atte:npts to 
commit sodomy (CM 145155, Gambrel; CM 145266, Baker). Confinement in 
a penitentiary is not authorized under the 42nd Article of i'far for 
attempted sodomy (CM 147074, Murphy; CM 183510; CM 192456, Ciambrone; 
CM 196922, JUllalea). 

4. There is no maximum limit of confinement stated in the Executive 
order for any of the three offenses of which accused was found guilty · 
(par. 104 c, M.C.M.~ 1928). Specifications land 2 allege in substance 
different aspects of the same offense and a single penalty only should 
be assessed for the two offenses. The penalty for sodomy, the most 
closely related offense to an attempt or solicitation to,conunit sodomy, 
is dishonorable discharge, total forfeitures, and confinement at hard 
labor for five years. 

5. For the reasons stated the Board of Review holds the record of 
trial legally sufficient to support only so much of the sentence as in• 
Tolves dishonorable discharge, forfeiture of all pay and allowances due 
or to become due, and confinement at hard labor for five years in a 
place other than a penitentiary, Federal correctional institution, or 
reformatory. 

-~- . 

,~--r;~~udge Advocate. 

!Jo~b.~ Judge Advocate. 

~ f ~ Jlldge J.dvoca'.te•. 

- 2 .
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SPJGH 
CM 227629 1st Ind. 

War Department, J.A.. G.O., . 
NOV 2 5 1942 

- To the Commanding General, 
Headquarters Fourth Service Command, Atlanta., Georgia.. 

l. In the ca.se of Private Boyd s. Smith (33134662), Company A, 
16th Training Batta.lion, attention. is invited to the foregoing holding 
of the Boa.rd of Review tha.t the irecord of tria.l is legally sufficient to 
support only so much of the sentence a.s involves dishonorable discharge, 
forfeiture of all pay a.nd allowances due- or to become due, and- confine
ment at ha.rd labor for five yea.rs in a place other than a penitentiary, 

· Federal correctional institution, or reformatory, which holding is hereby 
approved. Upon designation of a place of confinement othe~ than a peni
tentiary, Federal correctional institution, or reformatory you will have 

·authority to order the execution of the sentence. 

2. When copies of the published order in this case are forwarded 
to this office they should be accompanied by the foregoing holding and 
this i~orsement. For convenience of reference and to facili t~te attach
ing copies of the published order to the record in this case, please 
place the file number of the record in brackets at the end of?~~ 
publis:qedorder, as follows: ___ ·., NO",l2 ,·...-;AM'" .,, . 

NOV "o ~2 AM 

(CJC 227629). ,1. ' ~ Q . ~.. ' - . 

Myron c. Cramer, 
Major General, 

The Judge Advocate General. 





WAR DEP.ARTl~T 
Services of Supply 

In the Office of The Judge Advocate General (.32S) 

SPJGH 
C!t 227676 DEC 3 1942 

,p 
U ti I 'f E D S T A T E S ~.. . ) 9ta ARMOR.i!.~ DIVISION 

) 
v. ) Trial by G.C.M., convened at 

) Fort Hiley, Ka.nec.s, November 
First Lieutenant KERMIT E. ) 2, 1942. Dismissal. 
KLINE (0-328405), Infantry~ ) 

OPINION of the BOAF..D Ol<' REVIE1.'i 
HILL, CRESSON, and LIPSCOMB, Judge Advccates. 

1. '!'he record of trial in the case of the officer named above has 
been examined by the Board of Review and the Board submits this, its opr 
inion, to The Julge Advocate General. 

2. the accused was tried upon the following Charges and Specifica
tions: 

CHAP.GE Is Violation of the 96th Article of War. 

Specifications In that 1st Lieute;;nant Kermit E. Kline, Infantry 
Reserve, 14th Armored Regiment, did, at or·near Becherer 
Filling st~tion Cabins, Lebanon, Illinois, on.or about 
September 17, 1942; attempt to corrnnit a felony, viz, larceny, 
by attempting to feloniously take and steal and carry away 
one automobile tire, of' some value, the property of Sinclair 
Prairie Oil Company, 'l'ulsa, Oklahoma. 

CHARGE II: Violation of the 95th Article of war. 

Specification lt In that 1st Lieutenant Kermit E. IQ.ine, Inf
antry Reserve, 14th 11.nnored Regim·ant; did, at or near 
Becherer Filling Station Cabins, Lebc.."lcn, Illinois, on or 
about September 17, 1942, behave himself in a manner un
becoming an officer and a gentleman by attempting to 
feloniously take, steal and carry away one automobile tire, 
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of some value, the property of Sinclair Prairia Oil 
Company, '£ulsa, Oklahoma. 

Specification 2: (.:i"inding of not guilty.) 

·He pleaded not guilty to all 3pecifications and Charges. He was fcu.~d 
guilty of Charbe I and the Specification thereunder, and of Charge II 
and Specification 1 thereunder, but not Qrl.lty of ~pecification 2, Charge 
II. ,He was sentenced to be dismissed tha service~ The revie.ving authority 
approved the sentence and forwarded the record of trial for action under 
the 4bth Article of -1[ar. · · 

J. 'l'he evidence for the prosecution upon the Specifications of which 

findings of guilty were approved, is substantially a~ follows. 


:.rr.- Victor J. Becherer, the owner of a filling station and tourist 
camp on Route 50, near Summerfield; JJ.linois, at about 5 a.m. on the morn
ing of September 18, 1942, saw a man in Arrrry uniform with ba.l's on his 
shoulders and cap, who said that he had tire trouble and asked if Hr. 

· Becherer had a tire for sale. The car was an Oldsmobile, 1942 Illinois 
license number 1-425-019, with a bad bulge in one of its four tires and 
a blown-out spare in the trunk, but no fifth wheel. 'l'he name of accused · 
was on· a sticker on the ,:indshield of the car and on some credentials 
which he showed later (Ex. A). 

. ;,Ir. H. C. Denten and Ur. Glenn E. Larkin, employees of the 

Sinclair Prairie Oil Company spent the night of September 16-17, 1942, 

in a cabin at the crn:ip of Ur. Becherer and parkad their Pontiac car, 

which was the property of the company and equipped. with its original 

6.50 x 16, U.S. Royal tires. While <i"ressing early.in the mornin3, :a. 

Denton noticed that the hub cap and the tire lugs were off one wheel. 

Upo~ going outside, they found the car jacked up, and the hub cap and 

all of the lugs except one from one wheel on the ground. !-.fr. Larkin 

went to get the camp manager, found him talking with a man in uniform, 

the accused, whosa na.nia he later learned waa Kline. ·when he told' the 


. manager 	that someone had tried to take a tira, the accused said "I'm 
the man who tried to steal your tirestt. When they walked back to the . 
car, the accused put the nuts and hub cap on the car, and picked up 
the jack, the v..-renches, and a rim, saying "This.is mine". 1Jr. Denton. 
took them. froin his hands to take to the sheri!f. 'l'hey all then walked 
to the front of the tourist camp where the accused said "This sure 
has messed me up~ I was going back to Kentucky. l have been having . 
trouble with my wife and I am out of a tire". The rim painj;ed. rlth · 
red stripes, -.vhich was found beside the Pontiac, matched the rims on 
the Oldsmobile, Illinois tag N6. 1-425-019, stipulated·to belong to 

http:early.in
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accused, and the Oldsmobile did not have a spare r:Ln (R. b-12, ]4-20). 

:.Ir. Denton stc:..ted that the tire on the wheel from which the hub 
cap and lugs were removed had run a little over 15,000 miles and he esti 
mated its cost as about $10 or ~12 (R. 8-9). 

4. For the defense, tile Chief of Police, :ta.nhatta.n, Kansas, testified 
that the accused consulted him on September 16, 1942, and asked cooperation 
in finding the wife of accused who had not ret-µrned home on Sept~~~er 11; · 
1942, as had been expected, fra."!l a visit in Kentucky (H. 20-21). 

Captain BevGrly B. Icy-an, 14th Armored Regiment, and Captain 
'l'homas B. Sheffield, Dental Corps, testified to the good reputation, 
character, honesty, and integrity of accused (R. 22-24). 

The accused testified, in substance, that about Septemberl6, 
1942, he was very much upset because his ,vr1...fe, who had been awa;r, did 
not return on September 11th, a.nd notified the police. Through a 
telephone call he was led to believe that she was in.Louisville. Hs 
left about J p.m. for Louisville, drove continuously and had tire trouble. 
He stopped in front of a filling station hoping that he could get a tire 
repaireci. in the rnorning. He thought that he might get to Louisville 
sooner qy c;etting a tire. He decided that one way of getting a tire fixed 
was to borrow a tire, put. it on his cc.r, and drive to some.ihere where he 
could get his tire repaired. He did not intend to'ta~e a tire and keep it, 
but ciid "* -l.4 * proceed to start to borrow the tire". He started to remove 
the tire, tooi< off' some of the lug nuts, decided that he was, not going to 
borrow the tire, and stc.i.I'ted to put the nuts back on because it would look 
like he wa.s going to steal it. He did not finish putting the nuts on 
because he hear~ a nois~ jn_ ~ cabin and did not.want to be seen in 6uch 
circumstances because it woul~ be he.rd to explain. He went b~ck _to his 
car and when ::iorning soon ca.me, talked to tha fillin~: station man.,. went 
''Iitb. the "men from Oklahoma", and thought that he should put the nuts 
back on. He.then unjacked the car and took the jack. He explained to 
1..:.r. Larkin that he started to take the tire off, decided that it was not 
r:i.ght, and started to put it back on. Larkin took the jack because he 
wanted it as evidence. Accused explained that he just wanted to get tc 
I~entucky to i'inci his wife but that Larkin waf:l mad and did not care about 
any explanation. Accuced did not have, nor had he asked, permission of 
anyone to borrow the tire (R. 24-27). 

5. 'I'!·.e evidence shows that accused attempted to remove and take 
for his ovm purposes, a tire from the car of the Sinclair Prairie Oil 
Company witho~t the knowledge or permission cf the employees who had 
possession of the car, notwithstanding his claim that"he intended only 
to borrow it and drive on until he could get his.tire repair~d• 

.- 3 
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Such action on the part of accused constituted an attempt to 
steal the tire. His abandonment of his expressed intimt to take th~ tire 
for his unauthorized use, does not constitute a defense to the offense 
alleged. 

The identical offense is twice alleged, first :i...u violation of 
the 96th Article of War, and th3!1 in violation of the ')5th .Article of 
1,ar. 'While it is true that the. accused did violate bot:i. i.rticles of 
':lar, th~ offense should have been charged but once, and in its mcst 
serious aspect~ and the punishment of accused should be appropriate 
to that Specification only. In attempting tc steal the tire he cormnitted 
a crime, an o!!ense cited b;,· Winthrop as cognizable under the 95th Article 
o; t·ar (Winthrop's hiilitary Law & Precedents, 2n:i .Ed. , p. 71J). 

6. 1he accused is 29 years of age. Tae records of,the Office of 
the 	Adjutant Gener:il shah his service as follO\~s: 

Appointed second lieutenant Infantry neserve, June 10, 1935; 
appointed first lieutenant ]'ebruary 24, 19.39; exte.nded activt,j 
:!'..l.ty 10 :.:arch 194:t.. 

7. ;.i1e court was L:gc1lly constituted. ~o errors injuriously affecting 
the substantial rights of accused were comn:itted during the trial. In the 
opinion of the Boa.rd of P.eview, the record or trial is legally sufficient 
to support the findings of\guilty and the se~'1wnb, .:u:d to warrant confir
mation of the sentence. Dismissal is mandator;,• l!pon conviction of viola
tion of the 95th article of liar, and authorized upc;>n conviction of viola
tion of the 96th Article of }far. · 

.~b6PM::C:\1e::, Judge Advocat.e ' 

~f~, Judge Advocate 

-4
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SPJGH 

CM 227676 1st Ind. 


War Department, J.A.G. O., DEC 4 1,iz - To the Secretary at War. 

1.. Herewith tra.nsmi tted for the a.cti on of the President are the 
record of trial add the opinion of the Board of Review in the case of 
First Lieutenant Kermit E. Kline (0-32840!> ), Infantry. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings and the sentence, 
and to warrant confirmation of the sentence. I recommend that the 
sentence be confirmed and carried into execution. 

3. Inclosed herewith are the draft of a letter for your signature, 
transmi~ting the record of trial to the President for his action, and a 
form of Executive action confirming the sentence and directing that the 
sentence be carried into execution. 

Myron C. Cramer, 
Maj or General, 

3 Inc ls. The Jud.i;e .Advocate General. 
Incl.1-Record of trial. 
Incl.2-Dft.ltr.for sig. 

Sec. ofV/ar. 
Incl .3-Fonn of Executive action.· 

(Sentence con!'irmed. G.C.K.O. 67, 29 Mar 1943) 
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WAR DEPARI'MDJT 
Services of ~upply


In the Office of 'l'he Judge Advocate General 

iiashinton, u. c. 


SPJGH DEC 2 2 1942 
Board of J:teview 

c~ 227736. 

UNITED STATES 82nd AIROOR.NE DIVISION ~ 
) Trial by G.C.M., convened at"'· .l"ort. Bragg, North Carolina, 

Staff Sergeant HARRY E. ~ November-'•, 1942. Di11honorable 
PATE (69ll002), Company C, ) discharge and confinement tor 
325th Glider Inf~ntry. ) twenty (20) years. Penitentiary. 

REVIE.'W by the BOARD OF ill!."Y.IB\f 
HIIJ,, CRESSON and LIPSCOMB, Judge Advocates., 

l. The record of trial in the~~- o1' the soldier named above 
has been examined by the Board of Review: 

2. The accused was tried upon the following Charge and.Specifi 
cation. 

CHARGE: Violation of the 92nd Article of War. 

Specification: In that, Staff Sergeant Harry.!!:. Pate, 

Company 11C11-,.325th Glider Infantry did, at or. near 

Bonnie Doone, North Carolina, on or about October 

25, 1942, forcibly and feloniously, against her 

will, have carnal knowledge of Mrs. Pauline Hewitt 

Pate. 


He pleaded not guilty to and was found guilty of the Charge and the. 
Specification thereunder. He was sentenced to be dishonorably dis
charged the service, to forfeit all pay and allowances due or to be
come due, and to be confined at hard labor for the term of his natural 
lite. The revie~~ng authority approved the sentence, but reduced the 
period of confinement at hard labor to 20 years, designated the United 
States Penitentiary, Atlanta, Georgia, as the place of confinement, 
and'forwarded_the record of trial for action under Article of War 50!. 

http:AIROOR.NE
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J. The evidence for the prosecution shows that Mrs. Pauline H. 
Pate, who lived about 250 yards behind Jimmie's Cafe at Bonnie Doorie, 
North Carolina, on the evening of October 24~ 1942, left the Post Ex
change with accused to go to the show. Because of a. blister on her 
heel, accused stated that they had better not go to the show, and 
suggested that they go to "Jimmie's" and get some supper. 'l'hey had 
pigs feet and a _pottle of beer apiece. At about 11:30 p.m. they left 
and started for her home. The accused kept saying that he had some
thing to tell her, but did not know how to go about it. They walked 
down a. road at the side of "Jimmie's". When a woman walking ahead of 
them went into the last house on the road, 1frs. Pate insisted that 
they go back. After they had proceeded down a short road to the rieht 
she a.gain insisted on turnin~ around but accused would not. Accused 
then squeezed her, and asked "could we?"• She asked what accused meant, 
but right away understood what he did mean (R. 8-10,21). 

The accused then started to make advances to her, which she 
re...isted. Accused threw her do~, tussled with her, ~nd began to over
power her. They struggled for about 30 minutes while she begged him 
to let her get up, but he was unable to do anything to her. l!?'s. Pate 
then loosed one arm and hit accused twice around the head. Accused 
became mad, straightened up, and hit her about twelve "good _hard licks", 
the first two on her mouth, and the rest all over her face. He held 
her hands, sat on her about five minutes, then rose up, pulled off her 
pants, and had sexual.intercourse with her by force and without her con
sent. She acted as though he had knocked her out to keep him from killing 
her, because he acted for a few seconds more like a mad man than as a 
human being. ~ben accused finished the first time, he raised up and then 
started again. Y'lhen she begged to go, he agreed., and asked what she was 
going to do about it. She took a match and found that it was about 
1:40 a.m. Accused equatted down and started to cry. He then started 
to walk away., but at her request walked with her tb her house. When he 
asked what she was going to do about it, she said to forget it, that 
she would stay home, and he could tell Mr. Reary that she was sick and 
could not come to work. She had been unable to scream during his at
tack because the blood was almost strangling her (R. 10-12114). 

· Mrs. Pate's son, Robert, was waiting for her when she entered 
her house. Her mouth hurt, her face was a.ll bruised, and her nose 
was swollen. She told Robert that she had gotten a beating-, but would 
not tell him who did it. Her daughter, Mar~aret., ·came to her, helped 
take, her clothes off and get her to bed. Margaret stated that her 
mother was all right when she had gone to work on the morning of October 
24. After Mrs. Pat~ identified her blouse spotted with blood, and her 
torn slip and brassiere, as vrorn that night, they were received in 

- 2 
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, evidence lH. l~-14, 25~27, 28-30). 

Following a call to investigate an assault upon Mrs. Pate, 

Sergeant James w. Harden, Military Police Detachment, Fort Bragg, 

saw her at about 3:45 a.m., October 25. Mrs. Pate was lying in bed, 

her face was "beat up", her eyes were black, and there were some 

black marks on her face. She was badly beaten up (R. 31-33). 


Upon cross examination and upon ex.amination by the court, 

Mrs. Pate stated that a~er her first husband died she married again 

in December 1933. She had not lived with her second husband since 

he was sent to prison in December, 1938, for rape of little girls. 

She had been out with accused on one date and he had taken her home 

from the Post Exchange four times .prior to October 24. He had ma.de 

no advances whatsoever to her on these occasions. Before his attack 

she had done nothing to lead the accused to believe she might give 

in to him. She was undergoing treatment for venereal disease at the 

time of _the trial. Captain Riley told her that she had had it ever 

since her second marriage (R. 14-15, 18-19, 22, 58-61). 


It was stipulated that the accused is in the military service 

of the United States; that he had served a previous enlistment from 

December 21, 1937, to February 7, 1941, and had been honorably dis

charged with character "Excellent"; that on October 281 1942, the in

ves~igating officer, Major O. H. Douglass, inspected the hands and 

lmuckles of accused and found no marks or scratches on them; and that 

the appro.x:i.mate distance from "Jimmie's Place" at Bonnie Doone, to 

the 325th Glider Infantry area.is about 8 miles, and that a vehicle 

traveling at a speed of from 20 to 25 miles per hour would make the 

trip in 27 minutes (Pros. Ex. A). 


4. Defense: .. 

It was stipulated that if Captain C. w. Mayer·, Sr., were pre

sent he would testify that accused had been under his command since 
June 1942, during which time he had had intimate daily contact with 
accused; that he considered the character rating of accused as excellent; 
and that the accused was highly regarded in his company- by both officers 
and men (R. 33; Def. Ex. A). 

First.Lieutenants W. F. McLane and D.R. Stokely, of the 
company of accused, and Lieutenant J. B. Helmer, formerly of that 
company testified that the character of accused was excellent, and 
that his reputation in the company for truth and veracity was ex
cellent. Start Sergeants T. L. Pickering, V. c. Willis, Harvey Howell, 

-3
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Jr., and E. c. Wilson of the same company testHied to the same effect 
(R. 34-40, 43) • 

Sereea.nt Wilson testified further that the conduct of accused 

around women was excellent. He had been with accused on a date with 

llrs. Pate at her house around October 17. While they were there a man 

walked in and out of the house saveral times. Accused and Mrs. Pate 

left the house together for about half an hour (R. 39-42, 65-66). 


The accused testified that be enlisted on March 18, 1942, and 

had one previous enlistment. He was the acting first sergeant on 


· October 24, l9h2. He had met Mrs. Pate at the Post Exchange on the 
Wednesday after he arrived at Fort Bragg, and had had four dates with 
her. The first was on a Saturday, when he took her from the Post Ex
change to her home, and went with three others to 11Roundhou1;1e" where 
they had some beer. The accused and Mrs. Pate lef't the other three 
persons, stopped on the way to her home, and accused had intercourse 
with Mrs. Pate, to which she submitted willingly. On his second date 
with her on the next Sunday at her home, nothing happened. His third 
date with her was on the next Wednesday when he iert the Post Exchange 
with her, went to a restaurant for some beer, took a bus, and went 
into her home. When he was leaving, she came outs:i.de and arOtllld the 
side of the house with him, and he had intercourse vd.th her (R. 46-47). 

On his fourth date with Mrs. Pate on October 24, accused met 
her at the Post Ex.change, went up to Bonnie Doone on the bus, and had· 
some beer and pigs feet at "Jimmie's Place". They left at a.bout mid
night, and as she did not want to go home, they walked down the road. 
She led the way a.nd turned to the lef't at two corners. They began to 
talk about her shoe, she spread a newspaper, and they both sat down. 
One thing led to another and they had intercourse there. They moved 
l'lhen she complained about something being under her back. \"!hen they 
were through, accused picked up the newspaper, vrent down the road 
toward her house, and lef't to catch the bus without takj_ng her to· 
her house. It was then about 12:30 a.m. and Mrs. Pate was in just as 
good condition as when she lef't the Post l!;xchange. She did not ob
ject 1n any way to the intercour~e that night, took her pants off, 
and let them hang on her left leg. In respon, l to her query if he 
ha.d a rubber, he answered yes and used it (R. ."-48). 

Upon cross examination and examination by the court, accused 

stated that while waiting for the bus, two officers, whom he did not 

know, of the 11l0lst11 picked him up and he reached camp about 1:30 or 

1:45 a.m. He.went in the barracks and to bed, and did not know if he 

was seen by anyone. Corporal Mason with whom he rooms was not in at 
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that time. He had not signed out and did.not sign in. Her face was 

not bruised when they were at Jimmie's Place. He did not hit her that 

night. When he left her about 150 yards from her house, she was· in as 

good condition as when she left the ·Post Exchange. He had tried but 

was unable to identify the car in which he rode with the officers (R. 49
54). 


5. Witnesses for the court testified as follows1 

A• F'irst Lieutenant George W. McBurney endeavored without 

success to locate in the 101st Division any officer who picked up 

a.ccused on t.he morning of October 25, 1942 (R. 55). . 


.2• The accused, when recalled, stated that he could not see 

the insignia of the two officers in the car as they were slumped down 

in their seats. He thoueht that he would know the car, but could 

not identify the officers. Sergeant Wilson went with accused·to Mrs. 

Pate's house on his first date, but did not go to the "Roundhouse" 

with them (R. 56, 67), 


£• Mrs. Pate, when recalled, stated that she had never dated 
•oldiers before. She had in her pocketbook three pictures of soldiers, 

t.wo of her stepbrothers, and some of her son. She went out with accused 
because he l\'Mted to talk over their ''relationship", and because he al 
ways acted nfoely. She denied that accused had intercourse with her on 
their "f:l.rst four dates", and denied that they stopped during the inter
course on October 24 and moved because of a root or something under her. 
S}:le had harsh feelings toward accused because of the way he had trel'lted 
her, and believed he should be punished because if let off now, he would 

. surely kill the next woman (R. 57-61). 

6. There were no actual witnesses as to what happened between Mrs. 

Pate and accused on the night of October 24-25, other than the two par

ticipants. The testimony of accused and of Mrs. Pate is in aereement 

upon the fact that he had intercourse with her at the time and place 

alleged. The accused testified that Mrs. Pate did not object in any way 

to the intercoursP-1 and in support of his assertion that she was willing, 

states that she had willitigly pennitted him to have intercourse with 

her on two previous occasions within the short period since he first met 

her. }h's. Pate testified that his intercourse ll'ith her on the night or 

October 24-25 was only by force and without her consent, and after he 

had overpowered her in a 30 minute tussle, during which he hit her 

twelve "good hard licks" on the mouth and face resulting in severe bruises 

and a considArable loss of blood, and she denied any previous intercourse 

with him. Her: statement is furnished support by the proof that her nose 

was swollen and her face all bruised, "beat up" was the expression used,_ 
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by the sereP-ant of military police when observed shortly after the 
occurrence, and by her torn and blood spotted clothes.· The accused 
acl.!!d.tted that her face was .not bruised when they were at Jimmie's 
Place, and that when he lefl her by the road 150 yards fro~ her 
house, she was in as good condition as when. she lefi the Post Exchange. 

7. The accused is 26 years of age. He enllsted in March 19.'.J., 
and had three years'prior service. 

The punishment for ra9e provided by the 92nd Article of \'far 
is death or imprisonment for life, as a court-martial. May direct • 

• 
8. The court was legally constituted. No errors :injuriously 

affecting the substantial rights of the accused were conunitted durin~ 
the trial. In the opinion of the Board of Review, the record of trial 
is legally sufficient to support the findings and sentence~ 

~ --~ ~-:=-;~ Judge Advocate, 

Q-.,~[b~·Judge Advocate. 

t21--~udge Advocate, 

. - 6 
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UNITED STATES } PANAMA MOBILE FORCE 
) 	 I 

v. 	 ) Trial by G. c. M., convened at 
) Camp Paraiso, Canal Zon,,. 

Private MILTON YOUNGER ) September 9, 1942. Dishonorable 
(15055387), CanpanyH, 5th ) discharge and confinement for 
Infantry. ) six (6) months. Fort Clayton, 

) Canal Zone. 

HOLDING by the BOARD OF REVIE?I 
HOOlER, COPP and SARGENT, Judge, Advocates. 

1. The record of trial in the case of the soldier named above 
has been examined by the Board of Review. 

2. Accused was tried upon the following Charges and Speci.f'i 
cationsa 

. 	 . 
CHARGE I I Violation of the 69th Article of War. 

(Finding of guilty dis approved by the , 
reviewing authority). 

Specification: (Finding of guilty disapproved by the 
reviewing authority). 

. . 
CHARGE Ila Violation of the 93rd Article of War. 

Speci.t'icatiQn1 In that Private Milton Younger, 
· 	 Canpan;y- "H", 5th Infantry, did, at Gorgas 

Hospital, .Ancon, Canal Zone, on or· about June 
22, 1942, feloniously take, steal and carry 
a~ clothing, to wit: one (l) shirt money value 
of about Two Dollars ($2.00), one (l) pair of 
trousers money value of about Eight Dollars 
($8.00) containing one (l) penknife money value 
of about Twenty Five Cents ($0.25) and seven 
(?) keys money value of about ()le Dollar and 
seventy-Five Cents ($1.?5), Sixty-Fiv~ Cents, 
(65¢) in Costa Rican currency money value of 
about Eleven Cents ($0.ll) in u. s. Currency, · 
Four Dollars and Eight-Five Cents' ($4.85) in . 
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u. s. currency, one (l) wallet money value of 
about One Dollar and Seventy-Five Cents ($1.75), 
and one (1) worker's badge and person:ll. papers or 
no money value; said articles total money value 
or about Eighteen Dollars and Seventy-one Cents 
($18.71), the property or Wilfred Henry, La Boca, 
#905A. 

He pleaded not guilty to the Charges and Specifications. He was found 
guilty o£ the Specification, Charge I, 

"with the addition or the words •and while he was 
in arrest as a paroled prisoner at Gorgas Hospital, 
Ancon, Canal. Zone,' immediately following the words 
and figures •April 21, 1942,' and except the words 
•escape from said confinement,• substituting there
for the words •break said arrest;• of the excepted 
words, not guilty; o£ the added and substituted 
words, guiltyt', 

guilty o£ Charge I, gui;Lty o£ the Specification, Charge II, 

"except the words and figures •containing one (1) 
pen knife money value or about Twenty Five Cents 
($0.25) and seven (7) keys money value o£ about 
One Dollar and Seventy-Five Cents ($1.75) Sixty 
Five Cents (65¢) in Costa Rican currency money 
value o£ about Eleven Cents ($0.11) in u. s. Cur
rency, Four Dollars and Eighty-Five Cents ($4..85) 

.	in u. s. Currency, one (1) wallet money value o£ 
about ()le Dollar and Seventy-Five Cents ($1.75), 
and one (1) worker•s badge and personal. papers 
or no money value,' and except. the words ani 
figures 'Eighteen Dollars and Seventy-cne Cents 
($18.71),' substituting f'or the latter words and 
figures, •Ten Dollars;• o£ the excepted words 
and figures, not guilty; or the substituted words 
and figures, guiltytt J ! 

and guilty of Charge II. Evidence o£ one previous conviction f'or leav
ing a station hospital. without the permission or a mediC1d--of'f'icer, in 
violation or Article of' War 96, was. introduced. He was sentenced to be. 
dishonorably discharged the service, to f'orfe1t·a11 pay and allowances 
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due or to became due and to be confined at hard labor for six months. 
The review.i.ng authority disapproved the findings of guilty of Charge I 
and its Specification,. approved the sentence, designated Fort Clayton, 
Canal Zone, as the place o£ confinement and forwarded the record for 

. action under Article of War 5~. · 

3. The evidence shows that while under sentence to confinement 

but. in the status o£ a prisoner on pa.role accused was, at some time 

prior to June 221 1942, admitted to Gorgas Hospital, Ancon, Canal 

Zone, as a malaria patient (R. 7, 38). Fran the time o£ his admis

sion until June 23, 1942, he was not in confinement or under guard 

or under any form of physical restraint or kept in ~ room that was 

locked (R. 9). He was deprived o£ his u.'liform while a patient and 

was required habitually to wear pajamas consisting of whi:te coat and 

white pants (R. 24, 27). At no time did he have authority to leave 

his ward (R. 9). · 


At about 5 or 5130 o'clock on the afternoon o£ Sunday, June 22, 
1942, accused and Private David H. Justice, Canpany c, 41st Quarter
master Regiment, another patient, procured a qua.rt of rum and two 
Coca-Colas (R. 42). This was paid for by Justice 'Without contribution 
!ran accused (R. 42). They spent about thirty minutes drinking their 
beverages on the hospital ramp steps (R. 42). Theywere dressed in 
hospital two-piece pajamas (R. 27). They decided to leave the hospital 

.and go to town. Accused procured civilian clothes for himself and an 
Arrey khald. uniform for Justice (R. 41). These articles o£ clothing 
and uniform were put on by accused and Justice in a bathroom (R. 42). 
Justice testified that the civilian clothing worn by accused consisted 
of a blue striped shirt and brown trousers (R. 22), and were the prop
erty of Wilfred Henry, a hospital attendant (R. 27).· The attendant 
placed a value of $10 on them (R. 13). He had hung them on an iron 

.clothes rack in an unlocked room (R. 15, 16) in the basemnt of the 
hospital near accused's ward (R. 11), and had last seen them in that 
location at 5145 p.m., June 22. He discovered them missing at 6:15 
a.m. the .f'ollow.i.ng morning (R. 11, 12, 16). He did not• give accused 

permission to take or use the clothing (R. 14). They v,ere found that 

same morning in a bathroom close to a hamper (R. 11), but a wallet, 

knife and keys left in the trousers were missing (R. 13, 14). 


Justice testified that accused and he went to town together and· 
that both missed bed·check at 8r30 p.m. (R. 35). They visited the 
A:rr.rry and Navy store in Panama 'Where Justice purchased a hat and necktie 
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(R. 41). They then went about four or five miles out of town (R. 41). 
They remained together until about 10 p.m., when they parted (R. 29). 
Accused told Justice th~t he had no money and he displ~red none "fihile 
they were together (R. JO, 41). He was not seen taking anything out 
of the pockets of the civilian clothes he was wearing. Justice re
turned to his ward about 10:20 p.m. and did not see accused again that 
night (R. 30). Before retiring Justice hung the uniform he had been 
wearing on a coat hanger in a bathroom (R. 43) 'Where it was found at 
12;10 a.m. (R. 44). 

Accused returned to the hospital about midnight, entering by the 
back door (R. 22), dressed in civilian clothes (R. 22, 43, 44), was 
met by a civilian employee of the hospital on night duty (R. 20) and 
asked vmat he was doing. Accused replied that he was a patient 
(R. 21). 

Accused testified that on June 22, at about 5 or 5:30 p.m., he 
and Justice were sitting on the steps of a ramp in front of accused's 
ward (R. 33). A colored orderly came by (R. 33). This orderly, at 
the request of Justice, procured for them a quart of either vihiskey 
or rum and two Coca-Colas (It. 33). They opened the bottles by hitting 
them on the steps (R. 37) and sat there drinld.ng from the bottles 
(R. 37) u.~til about 8 p.m., just a few minutes before 8115 bed ·check 
(R. 33). The two then separated with the understanding that they 
would meet again on the ramp behind another ward where there was less 
probability of their being interrupted (R. 35). Accused reached the 
ramp as planned but Justice did not show up at a:n:y time after the sep
aration (R• .33). Accused missed the bed check (R. 35) and drank un
til he had finished the 'Whiskey which he had brought with him (R. 33). 
He then dozed off to sleep. On awakening he returned to his ward and 
was admitted by an orderly (R. 33). The orderly reported a,ccused•s 
late arrival to the nurse on duty (R. 33). Accused immediately got in 
bed and was asked by the nurse for an explanation. He stated that he 
had been drinld.ng on the ramp (R • .34) and said, "Don•t bother me ·any 
more tonight11 • Ee then went to sleep (R• .34). Later Justice was 
brought in and was asked, •rs that the man?". He replied, "Yes• 
(R. 34). Accused's suitcase, contents and equipment were searched 
(R. 34). Accused. denied that he had worn the civilian blue striped 
shirt or brO'Wil trousers of Wilfred Henr-.f th3.t night (R• .36) or any 
other civilian clothes (R. 40). He testified that ~ustice had paid 
two dollars for the whiskey and two dollars for the orderly•s service 
in procuring it (R. 36, 38), ta.king the money from his shirt pocket 
without contribution from accused (R• .36). Justice had been dressed 
in his white pajamas (R• .36, 39). 
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4. As to Charge II and its Specification., the evidence., stated · 
most favorably for the prosecution., shows that shortly after 5 :45 p.m • ., 
June 221 1942., accused vrent to an.unlocked room in the basement ot the 
hospital and wrongfully took and carried awey two articles ot civilian 
clothing., a shirt and trousers ot the value ot· $10., the property o.f 
Wilfred Henry, a hospital.employee, and used them temporarily for a few 

· hours that night and returned them at about midnight, left them in. a 
bathroan ot the hospital not far fran where he had procured them and 
where they would readily be, and in fact were, found the next morning 
and returned to the owner. The evidence discloses no facts that in
dicate an intention on the part of accused to make any other use ot . 
the clothing than that actually made by him., namely., to enable him to· 
make one trip to a nearby town. The clothing was taken by accused 
under circumstances which do not allow an inference at intent perman
ently to deprive the owrer ot his property therein.· It is elementary 
that unless such intent exists at the time of the taking and carrying 
awa:y there is no larceny (par. 149.&, M.C.M.)~ · 

It has been repeatedly held that mere proot of tald.ng and temporary. 
use is insufficient to support findings of guilty or larceny. In such 
a case the Board of Review said: 

. "There is. in the evidence, then, proo.f only that ac
cused wrongfully took and carried a"ifey the property., used 
it temporarily and £ailed to return it. In the absence o.f 
a:rry other circwnstances indicative of the required animo 
furandi, mere trespass, asportation and temporary use or 
property wrongfully taken have been held insufficient to 
justify findings of guilty of larceny. CM 193315., 
Rosborough; CM 194359., Sadler; CM 197/95, Hathaway; CM 
205811, )agan; CM 206350, McAdams et aJ..tt {CM 207466., 

·Jbilpott. · . . 

To the same effect see ~lso CM 200699, Crowder7 
. In the opinion ot the Board of Review the evidence ·is legally 

insufficient to support the findings o.f guilty of larceny but is legal~ 
ly suf'ficient to support findings ot guilty o.f the lesser included of-· 
.tense ··or -wrongfully taking and carrying away the shirt and trousers · 
described in the Specification, without the consent ot the owner, in 
violation o.f Article of War 96. The sentence adjudged is authorized 
for this offense {CM 208699., Crowder; par. 104.£, M.c.M.}. 
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5. For the reasons stated the Board of Review holds the record 
of trial legally sufficient to support only so much of the findings 
of guilty of Charge II and its Specification as involves findings 
that accused did., at the place al'ld time alleged., l'II'ongfully take and 
carry av1133 the shirt and trousers described in the Specification., 
of the ownership and approximate value alleged., without the consent 
of the owner., in violation of Article of War 96., and legally sufficient 
to support the sentence. 

Judge Advocate. 
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1st Ind. 

War Department, J.A .G.O., J,::}; ,:-. 7 ~,~ f.e ·· - To the C~anding Gen
eral, Panama Mobile Force, APO 8Z7, c/o Postmaster, New Orleans, Louisiana. 

l. In the case or Private Milton Younger (15055387), Company H, 
5th Infantry, I concur in the holding of the Board of Review and., for 
the reasons therein stated, recommend that only' so much of the .findings 
of guilty of Charge II a.rd its Specification be approved as involves 
f'indings that accused did., at the place and time alleged., .,,Tol'lgfully 
take and· carry awa:y the shirt and trousers described in ·the Specif'i-. 
cation, of the ownership and approximate value alleged, without the 
consent of the owner., in violation of Article of War 96. Thereupon 
you 'Will have authority to order the execution of the sentence. 

, 2. In view of the nati.u'e of the off'ense of 'Which accused was , 
properly .found guilty and in order that he may be held for future.pos
sible ~litary duty, it is recamnended that so much of the sentence as 
involves dishonorable discharge be suspended. 

·J. When copies of the published order in this case are forwarded 
to this of'f'ice they should be accompanied by the foregoing holding and 
this indorsement. For convenience of ref'erence and· to facilitate at-- · 
taching copies of the published order to the record in this cB:;1e1 'p1ease 
place the file number of the record in brackets at the'end of the pub
lished order., as follows, · 

(CM 2Z774J). 
Q. • Q.,_ °'.,;__, ---· 

RECEIVED 

Myron c. CramerJ
JAN 30 1943 

Major General., 

MOBIL£ fOlt_!:E The Judge .Advocate General•.. 


1 	Incl. 
Record o.f trial. 
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~p
U N I T E D S T A T E S 	 ) PA.NA.MA. CANAL DEPARTiilElIT 

) 
v. 	 ) Trial by G.C.M., convened at 

) Fort William n. Davis, Canal 
Captain RALEIGH L. WESCOTT ) Zone, October 23., 1942. Dis
(0•309401)., Medical Adm.in.is-) missal.· 
trative Corps. ) 

OPINION of the BOARD OF REVIE\V 
HILL, LYON and SARGENT., Judge .Advocates 

l. The record of trial in the case of the officer named above 
has been examined by the Boa.rd of Review, and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charge and\Specif'i 
cations a 1 

CHARGEa Violation of the 95th Article of war. 

Specification· la In that Raleigh L. Wescott, Captain, 
M.A.C., did at the A.tlantico Nita Club, Colon, 
Republic of Panama, on or about September 2., 1942., 
wrongfully strike Estelle Malinowski, also .known 
as Estella Ma.ck, in the face 1'1i.th his hands. 

Specification 2a (Finding of not guilty). 

Specification 31 In that Raleigh L. Wescott., Captain, 
u.A.C., did at the Night Police Court., Colon, 
Republic of :panama, on or about September 3, 1942, · 
while he, the said Captain Raleigh L. Wescott, was 
being tried before the judge of said court, wrong
fully attempt to strike Orondaste Martinez., a wit 
ness th~n and there testifying against him., with 
his fists. 

Re pleaded not' guilty to all Specifications and the Charge. He was 
found guilty of Specification l, not guilty of Specification 2, guilty 
of Specification 3, except~ the word "Orondaste" and substituting 
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the word "one 11 therefo-r';·end. builty of the C,.._rge. He was sentenced 
. to- b& dismissed the service. · The reviewine; authority approved the 

sentence e.nd forwarded~the ~eeo~d or· trial for action under the ~8th 

Artiole of War. · ' · 


3. The evidenoe..!Ar the prosecution upon the Specifications of 
which.accused was found bUilty shows that the accused, at about 10130. 

· p.m.·, September 2, 1942., was in the Atlantic Night Club, Colon, Republic 
of Panama, at a table with Estella.~ck, a dancer and entertainer in the 
.ltlantic Cabaret (R. 14). On other ocoa.sions at the club the accused 

! dre.nk soft drinks, but on September 2, he was drinking heavily of rum 
e.nd cokes as they' se.t together, and was very annoying to her. She re

·fused to accept the invitation of accused to go to breakfast with him 
after she finished working • .Al> she left his table the accused brushed 
three glasses ~~th his hand so.that they fell on the floor, followed 
her to the bar, said something in a voice too lmv to be heard, and 
slepped her face pretty ha.rd, splitting her lip. The bar and the 
tables were pretty well occupied (R. 8, 14-24, 25) • 

.&. member of the Psnama National Police seized the rir;ht arm 
of accused to prevent him from continuing to strike the girl. lie 
found it necessary to use his police club on accused, hitting him two 
or three times on the right arm. The policeman went outside to find 
another policeman, and met Corporal Peter Olivo of the military police. 
As they returned to the club, they saw two captains running out of a· 
side entrance.. The two officers stopped upon signal, and 
returned. The policeman identified the accused and took him to the 
Fanamanian poliee jail (R. _24-32, 36-40). 

Captain W. A. Melcher, :Medical Corps, who responded v:ith 
Corporal Olivo toe. call to the military police guardhouse, looked over 
accused, and found that he had a laceration of the lower lip and a small 
scalp wound about in the middle of the back of his head. The accused 
was conscious, able to walk, spoke coherently, and answered clearly and 
without hesi ta.ti on the questions asked him. His acts and. speech ·were 

"not reflex actions. In the opinion of Captain Melcher, the accused was 
.under the influence of intoxicating alcoholic beverages. Corporal 
Olivo e:xpressed the opinion that the accused was drunk (R. 9-12, 35, 
36, 39, 40). ' 

The e.ocused was brought· into the Panamanian police night 
court in Colon at about midnight on September 2 before Judge Henriquez, 
charged with disturbing the peace. A white civilian, whose name First 
Lieutenant D. D. Schultz, military police, believed was IJartinez, was 
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testifying. The accused attracted the attention of the witness. and 
said •1•11 see you outside later". and struck his fist in the ~alm of 
his hand. About 10 minutes later. the witness called the remark to 
the attention of the judge. 11hen the witness starte4. in response to 
the request of the judge. to state exactly what the accused had said, 
the accused ran in front of Lieutenant Schultz and "threw a blow" at 
the witness. Lieutenant Schultz saw the blow start., but dove in im
mediately to separate the two men. and did not see the blow 1',.nd. , 
The· Panamanian. policeman saw the accused strike several times the 
young man, Martinez, who was testifying before the judge. At least 
a dozen persons became involved separating one person from someone 
else. Judge Henriquez finally ordered the accused to be taken to a 
cell for 24 hours for disturbing the court (R. 26-30, 41-43, 68). 

4•. For the defense. the accused testified that he entered the 
Atlantic Night Club on September 2 at about 8130. sat at a table near 
the stage. and ordemd one or more drinks during the 9 o'clock show. 
J,fter the show Miss Mack came to his table and they had some drinks, 
and danced. Finally they went to the :front near the bar and sat down 
at a table there. From there on accused had no recollection of strik
ing or attempting to strike the young lady~ He would say that such a 
thing would have been the farthest. thing from his mind., as they had 
always been on good terms. The only thing he could remember, in a 
hazy way., about the incident with the policeman was ~icking himself up 
off the floor. He did not know hOW' he got there .or what had happened 
before he came to his senses in a cell. in the Colon jail. He did ,not 
have the slightest idea what time it was when he regained complete 
consciousness in the jail. He paid a. fiJ:µt of $50 to the Pensman:Jan 
authorities (Ex. 2), and was relea.sed from his sentence to confinement 
for 48 hours in jail through the intervention.of the military police. 
upon the promise of his detachment commander to place him in arrest 
in quarters for 4;8 hours (R•. 50-54; Ex. 2). _· . · · · -- , _ . . 

' . . 
His only explanation of the evidenoe_that he had struok out 

a.t other people was that he had been a boxer since he was 14 years old 
and later a wrestler, and it was only natu.. al it scmeone grabbed a 
boxer by the shoulder or handled him roughly,, to~ the boxer to· oame : 
around.with a awing., so that the person would eith~r be'struck at or. 
thrown _o"V_"er .his head (R• 64). 

Upon cross-exarnjne.tion and examination by the oourt, accused 
stated that he had no recollection of strikiDg W.as Mao1':, or of intend
iDg to do so, or no particular recollection of walking to'lrard her. He 
did not know. whether he was struck before his lapse of memory. _1'hen 
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he awoke in the ja.11 he had a wound on the be.ck of his hee.d, and a 
laceration of the lower lip, but he did not remember whe.t led up to 
the wounds, or how he received them. He could not tell positively· 
how many drinks ,he had that night, but he would say about six er .· 
seve~. .He usually quits drinking with the second drink (R• 65, 56). 

I 

Douglas Patrick, a civilian employee of a conltractor, testi

fied that he was drinking at the bar of .the .Atlantic Night Club on 

the night of September 2, 1942. He saw a commotion at the end of the 

bar, saw accused and a policeman scuffling, and se.w the policeman hit 

the accused ·over the hee.d six or seven times.· While a civilian, who 

had struck accused at the night club, was testifying in the court 

there was a commotion. It looked to Mr. Pe.trick "like he swung" at 

the witness, but he could not be sure.: At the night club the. witness, 

whose name he had heard as Pepe Martinez, struck accused full in the. 

mouth, and caused blood to run from. his mouth •. The ,accused was def

initely not unconscious at the night club, but was in a dazed con
dition (R• 57-59, 65-57). · · 


It was stipulated that Mr. Harold j.. Gould, if present, would 

testify substantially as had Mr. Patrick (R. 62). 


5. '.l'he evidence shows that when a dancer and entertainer at the 

night club left ·the table of accused after refusing his invitation for 


· breald'ast later, he brushed some glasses from his table to the floor, 
followed her to the bar, and struck her on the face, ·splitting her 
lip. ..&fter a Panamanian policeman struck accused with his club,· and 
went outside to find another policeman, a member of the military police 
saw accused run out of a side entrance, and stopped him• 

.Accused was taken to the Panamanian police jail and later 

brought before a Panamanian police night court charged with disturbing 

the peace, ffllile a witness, :Martinez, was testifying before that court, 

the accused said to him. "I'll see you outside le.tern, and struck his . 

fist in 'the palm of his hand. l!il.en the witness started to respond to 

the question a.a to what accused said, the accused ran over and atruck 

:Martins& several times • .A.t least a dozen persons became involved betore 

the judge quelled the disturbance and ordered a.ccused to be confined in 

a· cell.,for 24 hours_ tor disturbing the court. · , 


fhe a.ccused disclaimed anything more than a hazy recollection 
of what happened a..t'ter the dancer left his table, and'explained that IJZJ.'¥" 
blows he ms.y have struck.as a natural reaction of·o:ce who had.been.a,· 
boxer for.a long period• 

.Winthrop cites "Engaging in unseemly altercations or-broils.· 

'With military persons or civilians, breaches o.t' the pea.oe, or other· 
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disorderly or violent conduct or a disreputable character in pu!,lic", as 
an inste_.'1.ce of conduct urn.becoming an officer and a gentleman, in viola
tion of the 61st (95th) Article of War (J{inthrop•s lCilitary Le.w e..'1.d 
Precedents, Reprint, p. 718). 

In the opinion of the Board of Review the record of trial is 
legally sufficient to support the findings of 6~ilty of Specifications 
1 and 3, and of ti1e· Charge, in violation of the 95th Article of ";Jar. 

6. Specification 3 charsed that accus~d attempted to strike 
11 0rondaste Martinez". The court excepted the name 110rondaste" fro!:l its 
finding of guilty and substituted the word 11one 11 , because the record 
failed to establish the first name of the man. From the record. there 
is no doubt that the person intended to be named was the person who in 
fact was a witness before the police court, or that the accused was in 
any ~vay misled as to the offense upon which he was called to defend him
se.lf, or that his substantial rights were i!l any way injuriously affected 
thereby. · · 

7. The accused is 42 years of age. The records of the Office of 
The Adjutant General show his ser~ce as follO\\'S i 

1nlisted service - Army, 18 years, 4 months, to April 24, 1941; 
Navy, 5 months; appointed second lieutenant, !,iedical Administrative 
Corps-Reserve, !;ray 23, 1;;)33; aprointed first lieutenant,,October 2~ 
1937; extended activu duty, April 25, 1~41; appointed captain, Army of 
the United States,. ;,.~a.y 20, 1942. 

8. Six of the eight members of the court reooLimende<l clemency, 
by the permanent suspension of the execution of the sentence of dis~ 
missal, contingent upon future good bohavoir, by reason of the lolli,;, 
faithful, and meritorious service of ac~used. 

9. The court was legally constituted. no errors injuriously af
fecting the substantial rights cf the accused were committed durini.:; the 
trial. The Board of Review is of the opinion that the record of trial 
is legally sufficient to support the findings of guilty of the Charge 
and of Specifications 1 and 3 thereunder, legally sufficient to support 
the sentence, and to warrant confirmation of the sentence. Dismissal is 
mandatory upon conviction of a violation of the 95th Article of war. 

-~__:= • Judge .ddvocate. 

Advocate. 

Advocate. 
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SPJGH 
CK 227747 1st Ind. 

- To the Secretary or war. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Reviel'r in the case of 
Captain Raleigh L. ~iescott (0-309401), Medical .Administrative Corps. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings of guilty of the 
Charge and Specifications land 3 thereunder, in violation of the 95th 
Article of \18.r, legally sufficient to support the sentence, and to 
warrant confirmation ·or the sentence. 

I recommend that the sentence be confirmed, but in view of the 
recormnendation of six of the eight members of the·court that clemency 
be extended by the suspension of the execution of the sentence to dis
missal, and of the faithful and meritorious service of accused as an 
enlisted man for over eighteen years, recommend that the execution of the 
sentence be suspended during the plea.sure of the President. 

3. Inclosed herewith are the draft of. a letter for your signature, 
transmitting the record to the President for his actionJ and a form of 
Executive action carrying into effect that recommendation. 

Myron C. Cramer, 
Major General, ' 

3 Incls. The Judge Advocate General• 
Incl.1-Record of trial. 
Incl.2-Dft.ltr.for sig. 

Seo.of 1Jl.r. 

lIJJl.3-Form of Executive 


action. 


(Sentence confirmed but execution suspemed. o.c.v.o. 86, 14 .lpr·l943) 
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DEC l O f9'Z 

UNITED STATES) HAWAIIAN DEPART?.iENT 

v. ~ Trial by G. c. M., convened at 
Fort Shafter, Territory.of' 

Captain CI.IDE J. ORRISON, ~ Hawaii, September 2, 1942. 
JR. (0-322574), Chemical Dismissal. 
Warfare Service. ~ 

OPINIO..'l'l of the BOA.ED OF F.EVIEN 

Hoa!ER, COPP and SARGENT, Judge Advocates. 


l. The record of trial in the case of the officer named above 
has been examined by the Board of Review and the Board submits this, 
its opinion, to The Judge Advocate ~neral. 

2. Accused was tz:ied upon the following Charge and Specifi 
cations: · 

CHARGE: Violation o! the 85th Article· o£ War. 

S~cification 11 In that Captain Clyde J. Orrison,
Jr., Chemic.al Warfare Serviee, Hawaiian Chemical 
Warfare Depot., Schofield Barracks, T. H., was at 
Fort Shatter, T. H., on or about JW'le 17, 1942., 
drunk on duty. · 

Specification 21 In that Captain Clyde J. Orrison, 
Jr., Chemical Warfare Service, Hawaiian Chemical 

. Warfare Depot, Schofield Barracks, T. H., was at 
. Schofield Barracks, T. H., on or about August 5, 
1942, drunk on duty. 

He pleaded not guilty to and was found guilty o£ the Charge and.Speci
fications. No evidence of previous convictions was introduced. He · 
was sentenced to be dismissed the service. The revield.ng authority 
approved onl:y so much of the finding ot guilty of Specification 2 of 
the Charge as finds accused ·guilty ot being drW'1k at the time and. 
place alleged in violation ot Article of War 96, approved the sentence, 
and forwarded the record o! trial for action under Article o! War 48. 

3. The evidence shows that on June 17, 1942, accused was on 
duty (R. ll, 25), attached to the Department Chemical Office, Hawaiian 
Department, Fort Shafter,· Territory o! Hawaii, awaiting assignment to 

http:revield.ng
http:Chemic.al
http:Territory.of


{352) 


the district of Hawaii as Chemical. Officer (R. 10., 11, 24). At about 
8 a.m., June 17., 1942, accused telephoned to his office 11 and asked ii' 
they wanted him to come to work that morning". He was told to report 
at once. (R. 29) · 

At about 9 :JO a.m. accused was observed at his office by Major 
Ronal.d Q. Smith., Chemical Warfare Service., over a period of sanewhat 
more than hal.f an hour. :Major Smith testii'ied that accused •twas not 
normal" (R. 22). His speech was not who~ coherent and he appeared 
to ba u.ader the influence of intoxicating liquor., although witness 
did not detect an odor of alcohol (R. 21., 22). Vfitness did not con
sider him able to perform his duties (R. 2J). At about J p.m. that 
afternoon accused was not at his desk., and an officer, Captain James 
H. Batte, Chemical. \'iarfare Service; was detailed to search for him 
(R. 24). He found accused at the bar at the Fort Shafter mess, with 
a drink in his hand (R. 29). Accused returned to his office (R. 29., 
JO). Captain Batte testii'ied that en route accused was na trii'le un
steady on his feet", had a "slightly thick tonguen and had difficulty 
in enunciating his words (R. JO). Upon his arrival at the office ac
cused was observed by First Lieutenant :Edward L. Doty, Chemical War
fare Service, for about five minutes. This officer concluded accused 
was "drunk" (R. 8). He smelled of alcohol and was slightly unstable 
in his movements. His manner of speech was not normal. (R. 7., 25) 
He was questioned by Colonel George F. Unmacht, qhemical Warfare Serv
ice, Department Chemical Officer. Accused "floundered a.round" and 
"didn•t intelligently answer". He stated that he had had three drinks 
at the club. Colonel Unmacht testii'ied that he did not consider ac
cused able to perform his duties at that time and sent him to the 
Tripler General Hospital for examination. (R. 25) 

Two medical officers who examined accused at 41JO p.m. on June 
17 testified that in their opinion he ,ras drunk, that he was garrulous 
and that he had a heavy odor of alcohol about him, a rather unsteady 
gait, a flushed face, a rapid pulse and dilated pupils. He was then 
unfit 1·or military duty. (R. 3J, J4, J9, 40) The alcoholic content 
of his blood was n2.75 milligrams• {R. J5). 

en the afternoon of August 5, 1942, accused did not report for 
duty at his place of duty at Schofield Barracks, Territory of Hawaii.. 
His inmlediate commanding officer., Lieutenant Colonel James M. McMillin, 
Chemical Warfare Service, .telephoned to him at his quarters ·at Schofield 
Barracks and later visited him there. (R. 14, 16) He asked accused wey 
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he had. not come to work and accused replied that he intended to work 
on a training schedule that afternoon. 

Colonel McMillln testified that accused, who had been lying on 
his bed, arose, nappeared to stagger *** and his eyes were shifting". 
His manner was not normal and, in the opinion of witness, he had been 
drinking and was not fit for duty. He seemed to lack complete control 
of all of his physical .faculties. A quart bottle of liquor was on his 
dresser. (R. 15, 18, 19) Major Smith testified that he saw accused 
at about 6130 p.m. on August 5 and that accused appeared to be "llllder _ 
the influence of liquor" and was not normal (R. 22). Taken to the 
Department Chemical Office at about 2aJO p.m., August 5, accused was 
observed by Lieutenant Doty for four or five minutes. Lieutenant 
Doty testified that accused appeared to be "definitely *** llllder the 
influence of alcohol". (R. 8) 

Accused was taken to Tripler General Hospital (R. 15) and ex- . 
amined at about J 130 p.m. Two medical officers ,mo examined him 
testified that in their opinion he was drunk (R. 34, 37), that he 
had a ttwobbly and staggering gait" (R• .34) and an alcoholic breath.· 
His speech was slurred, his pulse rapid and hi8 pupils dilated (R. 34, 
JS, 37). He refused to submit to part of the examination (R. 34). 
'The alcoholic content of his blood was three ":milligrams" (R. 35). 

Colonel McM:iJJin was ordered to bring accused to Colonel Unmacht•s 
office at 7 p.m. on August 5 (R. 19). Colonel McM1Jlin complied. He. 
testified that accused•s condition at this time was napproximately 
the same as before• (R. 20}. Upon arrival at Colonel Unmacht•s of
fice accused 1ra8 again observed by Lieutenant Doty, this time for 
fifteen or twenty minutes. Lieutenant Doty testified that accused 
appeared to be "much more" llllder the influence of alcohol.· (R. 9) · 
Colonel Urunacht testified that when accused appeared before him he 
was "sort of waving" and failed to salute until prompted. When 
asked 1lhy he did not s~ute, accused ttwavered arolllld and made an 
attempt to salute and did salute". His commanding of!icer said, 
"Drunk againtt and accused replied, "Yes., sir". (R. 26) Colonel 
Unmacht believed accused was not in a :froper condition to perform 
his duty (R. 27}. . 

Accused testified that about noon on June 17 he returned to 
Fort Shafter from Schofield Barracks where he had been "observing 
the chemical war.rare depot". At the Department Chemical Office he 
obtained permission to take some data on civilian defense to bis 
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quarters for study and left the office about. 2:30 p.m. He stopped 
at the club and had three highballs. He had started a fourth "M'len 
he was ordered to report to his commanding ·officer. Upon appearing 
before Colonel Unmacht the latter told him, 11you are no damn good" 
and suggested accused had been drinking. Accused stated that he had. 
Colonel Unmacht accused him of having been responsible for the drunk
enness on the d~ before of another young officer. (R. 42) Accused 
testified that he was not so drunk tnat he did not "know what I was 
doing" (R. 43) and believed that he was capable of perfonning his 
duties (R. 47). On August 5 his duties were to supervise two master 
sergeants who were working on a gas mask anti-contamination can at 
the depot (R. 43, 47). He was also preparing a training schedule 
for the depot guard (R. 43). After lunch he returned to his quarters 
to confer on the training schedule with another officer and made soz:ie 
notes (R. 43, 46). Work at the depot was very light (R. 47). As it 
was a few minutes before l p.m., he went to his room and lay do'Wll for 
"a second". Then his immediate superior officer walked in and told 
him to accanpany him to Fort Shafter (R. 43). Accused believed he was 
capable of performing his duties on this date (R. 47). Accused testi 
fied that at the time of the trial he was suffering from acute con
junctivitis and that this condition had been aggravated by his work 
with phosgene and mustard gas (R. 43-45). He entered upon extended 
active duty on August 25, 1940. He had previously served about a year 
and a half with the Civilian Conservation Corps· and had had about five 
two-week tours of active duty with the Army. (R. 48) 

4. The uncontradicted evidence thus shows that on the morning 
of June 17, 1942, while on duty in the Chemical Tiarfare Office of the 
Hawaiian Dapartment at Fort Shafter, Territory of Hawaii, awaiting as
signment to the District of Hawaii as District Chemical Officer, ac-: 
cused appeared at his office in a drunken condition and later, l'lhen 
he should have been attending to his duties in his office, was found 
at a bar drinking and in a drunken condition. Accused testified that 
he was not so drunk as to be incapable of performing his duties, but 
admitted that he had been drinking. On all the evidence the court was 
fully justified in concluding that accused was, in fact, drunk on duty 
as alleged in Specification 1 of the Charge. Violation of Article of 
War 85, as charged, was established. 

The evidence also shows without contradiction that. during the 
early afternoon of August 5, 1942., accused was found drunk in his 
quarters at Schofield Barracks and that later the same d~ he was 
seen drunk elsewhere in the post. Again,· accused contended that he · 
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.. 
was not so drunk as to be unable properly to attend to his duties 
but the evidence leaves no doubt that .he was in fact drunk-as al
leged in Specification 2 of the Charge. Violation o£ Article o£ 
llar 96 was proved. 

5. On cross-examination defense counsel asked Colonel l]nmacht 
Ylhy charges for the offense o£ June 17, 1942, were not preferred 
until August 10, 1942. Colonel Unmacht replied that accused had 
arrived in the Hawaiian Department on May 29, 1942, and that based 
upon his past experience witness believed that officers coming to 
.Hawaii needed time to "get *** oriented or acclimated" (R. 'Zl). 
As this was accused's first offense witness desired to give him 
another chance. However, he felt that accused would not be a 
desirable officer to send to·the island o£ Hawaii as the sole rep
resentative of the Chemical Warfare Service. Accordingly, he re- 
quested th1t orders which had been issued to this effect be counter
manded and informed accused that he would assign him to the Chemical 
Warfare Depot where he would be given· a chance to redeem himself. 
(R. 'Zl-28) 

6. War Department records show that accused is 28 years of 
age. He attended th13 University of Alabama for one' year and Alabama 
Polyteclutlc Institute for two years. He was conmdssioned a second 
lieutenant, Chemical Warfare Service Reserve, October 10, 1934, 
promoted to .first lieutenant November 20, 1937, and to captain 
January 29, 1942. He has been on extended active duty since August 
25, 1940. 

:/. The court was legally constituted. No errors injuriously 
affecting the substantial rights o£ accused were connnitted during 
the trial. The Board o.f Review is of the opinion that the record 
of trial is legally sufficient to support the .!'indings of guilty 2.s 
approved by the reviewing authority and the sentence and to warrant 
confirmation thereof. Dismissal is mandatory upon conviction o£ 
violation o£ Article o£ Viar 85 and is authorized upon conviction of 
violation of Article of War 96. 

Judge Advoca.te. 
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1st Ind. 

War Department., J.A.G.O • ., DEC l ~ l94.2. - To the Secretary of War. 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Revie,7 in the case of 
Captain Clyde J. Orrison., Jr. (0-322574), Chemical ·warfare Service. 

2. I concur in the opinion of the Boa.rd of Review: that the 
record of trial is legall:y sufficient to support the findings as a9
proved by the reviewing authority and the sentence and to warrant con
fir.mation thereof. Accused was found drunk on June 17., 1942., vmile on 
office duty at the Department Chemical Office of the Hawaiian Depart
ment. On August 5., 1942, he was again found drunk at Schofield Bar
racks. He was sentenced to dismissal. I believe he is capable of 
further valuable service and accordingly recommend that the sentence 
be confirmed but suspended during the pleasure of the President. 

J. Inclosed a.re a draft of a letter for your signature., trans
mitting the record to the President for his action., and a form of .zx
ecutive action designed to carry into effect the reconunendation here
inabove made., should such action meet with apptoval. 

I:yron C. Cramer, 
r.:ajor General., 

The Judge Advocate General. 

3 Incls. · 
Incl.1-Record of trial. 
Incl.2-Draft of let. for 

sie. Sec~ of War. 
Incl.J-Form of action. 

(Sentence confinned tut execution suspended. G.C.M.O. 34, 15 lfar 1943) 
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U N I T E D S T A T E S 	 ) 4th SERVICE COMMAND 
) 

v. 	 ) Trial by G.C.M., convened at 
) CEIII).p Sutton, North Carolina, 

First Lieutenant IIBNRYW. FAHRES) October 28, 1942. Dismissal. 
(0-274042). Quartermaster Corps. ) 

OPDUON of the BOARD OF REVIEl'i 
HILL, CRESSON and LIPSCOMB, Judge Advocates 

l! The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifi 
cations: 

CHARGE Ia Violation of the 95th Article of we.r. 

Specification 1. In that.1st Lieutenant Henry w. Fahres, 
Quartermaster Corps, did, at or near Monroe, North 
Carolina, on or about 18th day of August, 1942, 
with intent to deceive.. Rebecca C. Garrison~ a person 
then and there authorized to rent a certain room 
sought to be rented by the said Lieutenant Fahres, 
falsely state in substance and represent to the said 
Rebecca c. Ge.rrison, that one Katherine Gunn wa.s the 
wife of the said Lieutenant Fahres, which statement 
was known by the said Lieutenant Fahres to be un• 
true, in that the said woman was not the wife of the 
said Lieutenant Fahres. 

Specification 2. In tha.t 1st ·ueutena.nt Henry w. Fahrea, 
Quartermaster Corps, did, at or near Monroe, North 
Carolina, on or about the 20th day of August, 1942, 
rent a.certain room for the use of himself and one 
Katherine Gunn, a woman not his wife, ax:.d with the 
said woman, under and by virtue of such rental did 
enter into occupancy of, and did occupy,_the said 
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room a.s husband and wite trom on or a.bout August 
21, 1942, until on or a.bout September 21, 1942. 

Specification 3a In tha;; 1st Lieutenant Henry w. Fe.hres, 
Quartermaster Corps, did, a.t or near :Monroe, North 
Carolina., on or a.bout August 21, 1942, wrongfully 
and falsely introduce a. woman, one Katherine Gunn, 
as his wife, to Rebecca. c. Garrison, when in fact . 

.. 	 the said woman was not the wife of the said Lieu
\ 	tenant Fahres, as he then well knew • 

. Specification 41 In that 1st Lieutenant Henry w. Fe.hres, 
Quartermaster Corps, did, a.t or near Monroe, North 
Carolina, on or a.bout September 1, 1942, wrongfully 
and falsely introduce a. woman, om Katherine Gunn, 
as his wife., to lat Lieutenant Edgar R. Sitler, when 
in fa.ct, the said woman was not the wite of the said 
U~utene.nt Fa.hres., a.she then well knew•. 

Specification 61 In that 1st Lieutenant Henry w. Fe..hres., 
Quartermaster Corps., did, at or near Monroe, North 
Carolina., on or a.bout September 1., 1942, wrongfully 
and.falsely introduce a woman, one Katherine Gunn., 
as his wife., to Lieutene.nt Warrl'n A• Butler., when 
in fa.ct the said woman was not the wife of the said 
Lieutenant Fahres, as he then well knew. 

Specification 61 In that 1st Lieutenant Henry w. Fa.hres, 
Quartermaster Corps, did, at or near :Monroe, North 
Carolina., on or about September 1., 1942, wrongfully 
and falsely introduce a woman, one Katherine Gunn, 
as his wife, to Lieutenant Clifton L. :MoLaurin., when 
in fact the said woman wa.s not the wife of the said 
Lieutenant Fahres, a.s he then well knew. 

Specification 7a (Not guilty). 

CHARGE Ila Violation of the 96th Article of War. 

Specification la In that 1st Lieutenant Henry w. Fahres, 
· 	 Qwu-termaster. Corps, being then and there a married 

man, having a lawful living wife., did, at or near 
Monroe, North Carolina., from on or about .August 21, 
1942., until on or about.September 21, 1942, wrong
fully, dishonorably and unlawfully., live and 9ohabit 
in a. state of open adultry with one Katherine Gunn., 
a woman not his wife. 

Specification 21 (Not guilty). 

- 2 - . 
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The accused pleaded not guilty to all Charges and the Specifications 
thereunder. He was found not guilty of Specification 7, Charge I, and 
Specification 2, Charge II. He was found guilty of Specification l, 
Charge I, excepting the v.ords llwith intent to deceive Rebecca c. 
Garrison, a person then and there authorized to rent a certain room· 
sought to be rented by the said Lieutenant Fahres•, guilty of Speci
fications 2, 3, 4, 6, and 6, Charge I, and of Charge I, and guilty of 
Specification l, Charge II, and of Charge II, Ke was sentenced to be 
dismiss.ed the service. The reviewing authority approved the sentence 
and forwarded the record of trial for action under the 48th Article of 
war. 

3. The evidence for the prosecution shows that on or about .Auguat 
18, 1942, the accused, the executive officer in the Quartermaster Office, 
Camp Sutt~n, North Carolina, approached Mrs. Rebecca C. Garrison, a 
civilian employee in the Quartermaster o.tfioe, and stated to her that 
his wi.fe was coming to town and that he would like to rent a room tor 
their oo cupancy during her Tisit. ,After looking a.t a room in Yt-s. 
Garrison's home the accused rented it. Thereafter, on ..&uguat 21, the 
accused brought an auburn haired woman, hereinafter called W.as: 
Katherine Gunn, to the home of :Mr. and Yt-s. Garrison and introduced 
her to them as Mrs. Fahres. W.ss Katherine Gunn and the accuaed then 
occupied one room in the Garrison home .trom.lllgust 21 until September 
21. During this period Mrs. Garrison observed a telegram on Lieutenant 
Fahres' desk addressed IIM:1.ss Katherine Gunn, c/o Lt. Fahres". A ffnf 
days prior to September 21, a long distance telephone call came to the 
Garrison hane for a Miss Katherine Gunn. this telephone call arouaed 
Mrs. Garrison's suspicion and sh, requested an explanation from. accused 
and Mias Gw:m, the woman whom she then called :Mrs. Fahres. Miaa Gunn 
explained that she was called Miss Katherine Gw:m in the firm where 
she was employed.. that she was definitely Jara. Febres .. and that she 
would produce proof o.t that fact. During this explanation the aocuaed 
neither affirmed nor denied the a.as.ertion ot Miaa Gunn that she was hi• 
wife (R. 5, 7; Ex. A). 

Im-ing the period from .A.ugust 21 to September 21 .. the accused 
introduced the woman called Miss Gunn as Mrs. Fahres to va.riol.13 persona, 
including First Lieutenant Edgar R. Sitler, :First Lieutenant Wa.rren A• 
Butler .. Jr., and First Lieutenant Clifton L. McLaurin. The aoowsed had 
previously told Lieutenant Sitler that his wife 1fU coming to 'Ti.sit hill. 
The accused and Miss Gunn were accepted and treated bT these ottioera a.a· 
though they were huaband and wife, and were entertained by thai in their 
hcanes or at social functions, including the officers' mesa and an of
ficers' dance on AJ,igust 24 (R. 9-11, 11•13 .. 13•17, 26-27)~ 
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' Ckl September 21. Miss Gunn left the Garrison home. explaining 
at the time that she was leaving because of business matters a.t home. 
A few days later the accused returned to the Garrison home accompanied 
by a wanan with dark hair. The accused opened the conversation by 
stating, 11::Mrs. Garrison, I want you to meet the real Mrs. Fahres, and 
I want to apologize to you". The wan.an so presented as Mrs. Fahres 
then stated that she had requested the accused to call upon Mrs. 
Garrison and apologize to her. She.stated .further that she loved the 
accused am that she wa.s going to give him another chance. Thereafter 
the a9cused apologized to Lieutenant Butler and to Lieutenant McLaurin 
for his actions (R. 6, 7, 12, 15). 

Ther eai'ter the woman introduced a.s the real Mrs. Fahres visited 
the accused in the Quartermaster area accompanied by two young children. 
Copies of the accused's pay vouchers for the months of April to Ootober 
1942. in 'Which he listed his wife, Mrs. Elsie Fahres, of Sheboygan. Wiiconsin. 
as a dependent. were placed in evidence (R•. s. 30J Ex. A). · 

4. For the defense, Lieutenant Colonel Samuel c. Macintire, Jr., 
testified that a.a the superior officer of the accused he had recommended 
the accused for promotion. The material part of the recommendation stated 
that the accused had a very keen sense of duty. required very little 
direction. e.nd. possessed the requisite qualifications to receive complete 
cooperation of those with or under him. The recommendation concluded with 
the statement that "I consider this officer capable of greater responai
bility and recounend him for promotion with enthusia.sm and without reserva
tion". Under cross-examination Colonel Macintire testified that the ac
cused had introduced two women to him as :Mrs.· Fahres. He also testified 
that he would not knowingly recOJIUllend for promotion a man who had com
mitted an act such as that with which the accused was charged (R. 31-34; 
Ex. B). . 

Upon the offer by the defense. there were received in evidence 
a letter from The Adjutant General's Office. State of Wisconsin. dated 
.AUgust 2, 1940, transmitting a. special report concerning the record of 
the accused while a. student at the Infantry School, Fort Benning, 
Georgia, withe. first indorsement by Colonel F. H. Himes, 127th Infantry, 
Wisconsin National Guard, congratulating the accused on his splendid 
record made at that school, an efficiency report from the Infantry 
School showing a. general rating of excellent, a letter from Headquarters 
V Army Corps, commending the accused for his efficienc7 during the 1941 
Louisiana. maneuver (R. 35; Ex. C). 

The accused made the following unsworn statement: 

•The only statement I have to make is tha.t this whole 
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affair was personal. I did not harm anyone through it, 

other than hurt the feelings of a few people. It inter

fered in no way with my duties at· Camp Sutton. AfJ I see 

it now, tha vhole affair could have been dropped as.far 
 • as the officers with whom we were associated with is con

cerned. Apologies were accepted by the officers and by 

Mrs. Ge.rrison. I am very sorry that the affair took 

place. It had me worried at times and I am glad now that 

it is over 'With, a.a far as I am concerned. I realize I 

have made a big mistake and will certainly see th·at 

nothing like it ever happens again•. The whole cause of 

this trouble was that I -was separated from my femily too 

long. My wife and I are now in Monroe, N.C. We had in

tended living here in :the future. My wife has been very 

considerate about the whole affair and has forgiven me 

entirely" (R. 34, 35). · 


5. Specification 1, Charge I, alleges that the accused 

"• • * did, at or near Monroe, North Carolina, on 

or about 18th day of August, 1942, *••falsely state 

in substance and represent to the said Rebecca c. 

Garrison, that one Katherine Gunn was the wife of the 

seid Lieutenant Fahres, which statement was known by 

the said Lieutenant Fahres to be untrue, in that the 

said woman was not the wife of the said Lieutenant 

Fahres". 


The evidence shows that on or about the date alleged the ac
cused stated to Mrs. Ge.rrison that his wife was comiilg to town, and 
that he would like to rent a room for their use during her visit. Sub
sequent events show that the woman whose visit the accused was contemplat
ing was not his wife but a woman called. lli.ss Katherine Gunn. There is 
no evidence, however, that on the occasion alleged the accused represented 
to Mrs. Garrison that Katherine Olnn was his wife, or that Katherine Cl.m.n 
was the '\'/Oman for whom he wanted the room. The record is, therefore, 
legally insufficient to support the finding of guilty of Specification 1, 
Charge I. 

6. Specification 2, Charge I, alleges that the accused 

"*•*did, at or near Monroe, North Caroline; on 

or about the 20th day of August, 1942, rent a certain 

room for the use of himself and one Katherine Gunn, a 

,roman not his wife, and with the said woman, under and. 
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by virtue of such rental did enter into occupancy of, 
and did occupy, the said room as husband and wife from 
on or about August 21, 1942, until on or about September 
21, 1942". . 

• The evidence shows that the accused, on or about August 20, 
1942, rented one room in the home of Mr. and Mrs. Garrison upon the 
representation that the roam was to ba occupied by himself and his 
wife. Thereafter, on ,August 21, 1942, the accused entered into the 
occupancy of the room with a woman later called Miss Katherine Gunn, 
but who was not the wife of the accused. The evidence shows further 
that they continued to occupy the room as husband and wife until 
September 21, 1942. From this evidence the court was justified in 
concluding that on the day the room was rented it was rented for the 
use of the accused and a woman not his wife. The record, therefore, 
sustains the findings of guilty under Specification 2, Charge I. 

7. Specifications 3, 4, 5, and 6, Charge I, allege, respectively, 
that the accused did, on August 21 to September 21, 1942, "•••wrong
fully and falsely introduce a woman, one Katherine Gunn, as his wife, 
to Rebecca C. Garrison, •**"and "to 1st Lieutenant Edgar R. Sitler", 
to "Lieutenant Warren .A,. Butler", and to "Lieutenant Clifton L. <McLaurin", 
when in fact the said Katherine Gunn was not the wife of the accused "as 
he then well knew11 

• 

The evidence shows very clearly that the accused introduced to 
Mrs. Garrison a woman later .~alled Miss Katherine Gunn, as his wife, 
when in fa.ct she was not his wife. The evidence also shows that the 
accused presented this same woman to Lieutenants Sitler, Butler, and 
McLaurin, as Mrs. Fahres. Such an introduction and representation was 
in substance a. representation that. the woman so introduced was his wife. 
This evidence, therefore, clearly sustains the findings of guilty of 
Specifications 3, 4, 5, and 6, Charge I, and shows conduct unbecoming 
an officer and a gentleman, in viola.tion of the 95th Article of War. 

a. Specification 1, Charge II, alleges that the a.caused did, wrong
fully, dishonorably, and unlawfully, live and cohabit in a state of open 
adultery w1 th one Katherine Gunn, a woman not his wife, from August 21 
to September 21, 1942. The evidence shows that the accused shared the . 
same bedroom with a woman called Katherine Gunn, who was not his wife. 
In view of this fact, and the rule of evidence· which permits the court 
to draw an inference of adultery from circumstances (Wharton's Criminal 
Evidence, Vol. 1. P• 299 ), we must conclude that the record is· legally 
sufficient to support the finding of guilty under Specification 1, 
Charge II. 
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9. Tr.ree of the eight members of the court-martial which tried 
the accused recommended that in view of the excellent record of the 
accused, his efficient service, his reconciliation with his wife and 
family, and the stigma involved in a dismissal from the service, that 
the sentence"*** be mitigated to one of fine, a.nil/ or denial of future 
promotion v:ith severe reprimand and tra.r.sfer from this post". 

10. The accused is 40 years of age. The records of the Office 
of The Adjutant General show that he was second lieutenant, Infantry, 
Uisconsin National Guard, from at least January 1, 19.30, and first 
lieutenant from some.,.date in 19.38; date of entr~r in the Federal service 
is not shown. · · 

The accused stated. that he had served as second lieutenant from 
December 19, 1929, and as first lieutenant from January 18, 19;8. 

11. The court was legally constituted. No errors injuriously af
fecting the substantial rights of the accused were committed during the 
trial. The Board of Review is of the;opinion that the record of trial 
is leGally insufficient to support the finding of guilty of Specifica
tion 1, Charge I; legally sufficient to support the findings of guilty 
of Specifications 2, 3, 4, 5, and q,·,Charge I, and of Charge.!, and of 
Specification 1, Charge II, and or 'Charge II; and legally sufficient· 
to support the sentence, and to warrant confirmation of the sentence. 
Dismissal is mandatory upon conviction of a violation of the 95th 
.ll.rticle of ,:ar, and is authorized upon conviction of a violation of 
the 96th Article of \far. 

( 

·~4l9o,~ ; Judge Advo~ate. 

'~e~. Judge Advocate, 

• 
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CM 227791 1st Ind. 


V:e.r Department, J.,A..G.O., - To the Secretary of war. 
1. Herewith transmitted for the action of the President a.re the 

record of trial end the opinion of the Boe.rd of Review in the case of 
First Lieutenant Henry w. Fahres (0-274042), ~11arterma.ster Corps. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally insufficient to support the finding of guilty of 
Specification 1, Charge IJ legally sufficient to support the findings or-·· 
t-uilty of Specifications 2. 3, 4, 6, and 6, Charge I, and of Charge I; 
legally sufficient to support the fino.ings of guilty of Charge II and 
the Specification thereunder; and legally sufficient to support the 
sentence, anj to warrant confirmation of the sentence. 

The brazen conduct of the accused in living in open adultery 
with a woman not his wife, and of falsely introducing her to his fellow 
officers as his wife in defiance of the mandates of decent society, is 
conduct deserving of dismissal. I recommend, therefore, notwithstand
ing the recommendation of clemency by three of the eight members of the 
court, that the sentence of dismissal be confirmed and ordered executed. 

3. Inclosed herewith a.re the draft of a letter for your signature, 
transmitting the record to the President for his action, and a fonn of 
Executive action confirming the sentence and directing that the sentence 
be carried into execution. 

Myron C. Cramer, 
Major General, 

3 Incls. The Judge ~\dvocate General. 
Incl.1-Record of trial. 
Incl.2-Dft.ltr.for sig. 

Sec.of War. 
Incl.3-Form of Executive 

actior.1.e 

(:rinding of guilty of Specification 1, Charge i-, disapproved. 

Sentence con!irmed bu.t execution suspended. G.c.v.o. 52, 23 Mar 194.3) 




WAR DEPARTMENT 
Services of Supply 

In the Office of The Judge Advocate General 
Washington, D. c. 
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[)(G 24 1942. 

UNITED STATES 	 ) 40TH INFANTRY DIVISION 
) 

v. 	 ) Trial by G. c. M., convened at 
) Ho.n:estead Field, :Molokai, Ter-. 

First Lieutenant GI.Elm W. ) ritory of Hawaii, October Z'l, 
ANDERSON (0-326287), 164th ) 1942. Dismissal. 
Field Artillery Battalion. ) 

OPINION of the BOARD OF REVIEii 

HOOVER, COPP and SARGENT, Judge Advocates. 


1. The record of trial in the case of the o!!icer named above 
has been examined by the .Board of Review and the Board submits this, 
its opinion, to The Judge Advocate General. 

. 
2. Accused was tried upon the follold.ng Charges and Specifi 

cations: 

CHARGE.I: Violation of the 92nd. Article of War~ 
(Finding of not guilty). 

Speci.tication: (Finding of 	not guilty). 

CHARGE IIa Violation of the 95th Article of War. 

Specil'icationa In that 1st Lt. Glenn Yi• .Amerson, 
164th F. A. Bn. did, at l.i:aalehua, Molokai; T. H., 
on or ·about October 4, 1942, unofficia.J.ly and in 
a private capacity, dishonor and disgrace himself' 
as a gentleman and. seriously compromise his ·position 
as an of!icer by vd.ll.i'ully and VII'ong.f'ully fore~ 

· his attentions on and taking indecent and improper 
liberties 1'lith the person of Etta M. Peoples. 

CHARGE III a Violation of the 96th Article. of Viar. 
(Motion to strike out sustained). 

Specil'ications (Motion to strike out susta.i.ned). 

The defense made a motion, under paragraph 71.£, Manual !or Courts
Martial, to strike out Charge II and its Specification and Charge III 
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and its Specification. The court oveITUled the motion as to Charge 
II and its Specification, and sustained it as to Charge III and its 
Specification. (R• .3) Accused thereupon pleaded not guilty to ~'larges 
I and II and their Specifications. He was found not guilty of Charge 
I and its Specification, and guilty_ of Charge II and its Specification. 
No evidence of previous convictions was introduced. He was sentenced 
to be dismissed the service. The reviewi..'lg authority approved the sen
tence and forwarded the record of trial for action under Article of War 
48 • 

.3. The evidence shows that the complaining witness, Miss Etta M. 
Peoples, is a wanan 44 years or age (R• .38) who has specialized in 
sociology and psychology at Columbia University (R. 12), has been 
engaged in Girl Scout work, and was at the time of trial director at 
the Molokai Community Center, Territory of Hawaii, a position Ylhich 
she had held for £our yea.rs. She was also connected with the local 
u.s.o. She was five feet., nine inches tall (R. 38). In connection 
'With her work at the u.s.o., she became acquainted with accused (R~ 4), 
who was Special Service Ot'ficer £or the Island or Molokai (R. 25). 
Their acquaintance began between one and two weeks prior to October 3, 
1942 (It. 4, 25). Accused is 30 years of age (R. 40) and married (R. 33). 
At the time of the occurrences herein de;icribed Miss Peoples lived alone 
in one of a group of several small houses in the Ranch Caup at Maalehua, 
Molokai (R. 4, 5). 

Miss Peoples testified that on the afternoon of October .3,·1942, 
as she was sitting in her _car at the u.s.o. establishment, accompanied 
by two other wanen and a small child (R. 12, 13, 36, 37)., accused came 
up to the car and talked to her in a very low tone (R. l3). A Miss 
Fukuda, one of the occupants of the car, stated that accused was talk
ing in "almost a 'Whisper" (R. 36). Miss Peoples testified that accused 
suggested having a steak dinner at her house some evening., to which she 
replied that she would arrange it for "sometime next week", and that 
they could have a party o! !our or six "out to my house and have the 
steake" (R. 12). ··He e:x:press'ed a desire to come out that evening, and 
Miss Peoples stated that she could not have a party that evening, as 
she would be busy preparing food !or a u.s.o. picnic (R. JJ). He in
sisted that six were too ma.n;y for a party "and he only wanted he and 
I to be there" {R. l3). Miss Peoples did not consent that accused 
visit her that night (R. 13), and did not expect him (R. 15). The 
two other ladies iI1' the car corroborated Miss Peoples, testimony that 
she made no engagement with accused·i'or that evening (R. 36, 37, 38). 
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Miss Peoples testified i'urther that accused said he nwould bring the 

'Whisky11 ii' she 11had the •cokes•• (R. 13). This reminded her that her 

su.!)ply of coca,-colas was low, as a result of l'dlich she bought five 

~ottles shortly after her conversation with accused (R. 13, 38). 


-Miss Peoples testified that at about 8 p.m. accused came to her 
house (R. 4, 51 27) and she invited him in (R. 5, 15). She was at the 
time preparing .food £or a picnic. Accused mixed two drinks -of liquor 
Old Crow 'Whiskey 'Which he had brought lli. th him (R. 5). Accused, a-
clothes were wet !rem his riding in an open car in the rain and Miss 
Peoples gave him a blue silk shirt to wear, and hung his wet shirt over 
the stove to dry (R. 6, 15, 28). _They went to the living room, 'Where 
they talked for auout an hour and a half about Miss Peoples• work and 
kindred subjects (R. 6, 15). Then accused went to the kitchen, mixed 
two more drinks, returned, and gave one of the drinks to Miss Peoples. 
He ley on the couch and asked her to join him on the couch. She re
i'used. (R. 7) He said that she looked stiff in. her l'hite dress which 
she had worn during the afternoon, 'Whereupon she went into another 
room and changed into a housecoat (R. 7, 2a; 33). •She returned and 
sat.in a chair (R. 7). In addition. to the housecoat» her clothing 
consisted of a slip, pants, brassiere, shoes and stockings (R. 18). 
Accused repeatedl¥ asked her to sit on the couch Yd.th him, saying 
that ii' they were going to work together they •should know each other 
better" (R. 7). Finally, she went over and sat on the couch beside 
him. They talked about "life and loven. He told her that he loved 
her and that he wanted to !eel that she "belonged to him"• (R. 7) 
He ea.id "something about the Kaunakakai. girls" and she told him to 
have nothing to do Viith them (R. 8). He. kissed her· "w.1th his teeth. 
More like a wolf. It was a biting kiss, not 'What I would call a kiss• . 
(R. 7) •. He asked her whether she enjoyed it. She told him that she 

might if it were a different man, but that this was only' "cheating". 

She did not respond to his kisses. He seized her, pulled her dc,,in. 

to him, and rolled over on top o! her., She began to "kick and hammer" 

accused with her .fists~ Her right leg was free and she tried to kick 


· him with it, but it did no· good - n1t was just a sliding blow along 
the side o! his bcxzy". She tried to scratch and bite him. Accused 
was holilng her dam. His elbow was on her right shoulder, and his 
forearm across her neck. She n£ought and screamed• and tried to get 
out !rem· under him. She could hear him unbuttoning his trousers and 
she tried to get awa:y because she was afraid, but he continued to 
hold her down ~th his forearm, (R. 8) or by placing both.hands on 
her shoulders (R. 17). He pulled up her housecoat and she· ncoul~ 
£eel it poking into me all aver part o! my anatomytt (R. 8) ~ "he 
was having quite a bit of difficulty in finding the placen (R. 9). 

' ' . 
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During this time he kept asking her 'With 'Whan she was in love and tell 
ing her to relax thereby making it tteasier £or both" ot them. Then he 
hurt her 11terri£ically11. (R. 9) 

She further testified that at this point he let her up whereupon 
she went into the. bathroan. She "thought he was going to behave like 
a gentlemann. He went to the 1d.tchen, mixed two more drinks, brought 
them into the living room, and gave one to her. Having returned .fran 
the bathroan she had sat on the couch, feeling "sick". Sh,. was "lying 
back on the couch", with her feet on the .floor. She took a sip of the 
drink and set it down (R. 9). He had removed his clothes (R. l?). Her 
pants were otf (R; 18). She did not remember whether she had removed 
them but found them on the bathroom floor the next morning (R. 19) and 
thQught she had removed them thinking "he was through" (R. 18). Ac
cused drank his liquor, came to the couch, swung Miss Peoples around 
lengthwise and •jumped on top" of her. She again tried to kick, 
scratch, strike and bite him but it did no. good. She testified, 

· "He was right on top ot me mid his eyes were all 
blood.shot and he seemed to be in a .i'remy, his £ace 
was covered with perspiration, and his eyes -w:ere 
staring at me. He told me that he used to be a 
'Wl'estler and that it would do no good £or me to try 
to get away from him" (R. 9). 

She "kicked harder and scream.edit an,d tried to get away from him. He 
then asked her whether she wanted him to use a •rubber" or whether she 
wanted him to make her pregnant. (R•. 10) She "cried and pleaded•' with 
him to let her alone. He arose, said he was going to use a ttrubbern 
and entered the kitchen (R. 10). She also arose, discovered sho was 
bleeding and felt so weak and dazed that she again lq on the couch. 
She lay in the middle of the couch 1d.th her legs apart. The light 
was on. She did not know that keeping her le gs together 'ffQul4 den;y 
entry• nor did she try to cover herself with her hands to prevent 
entry because she was hitting accused with her fiBts (R. 17). She 
did not put her arms around accused (R. 16). He got on top of her, 

•and seemed to go into a .i'remy, moving up and down 
rapidly on top of me. He told me that 1£ I 'WOuld re
lax it would be easier for both ot usn (R•. 10). 

He had his hands in the small o.i' her back, illting her up to meet him.· 
At the beginning her hips were against· the wall, but he 11£1;,ed her 
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a:way from th1:1 wall and over to him. She testified, 

"Then he hurt me again, and kept telling me that 
he wanted me for his very o'l'lll., .so that when he saw 

· me at the u.s.o. he could think I belonged 'Lo him. 
ill of a sudden he seemed to have worked hilllselt 
up to a pitch then he suddenly relaxed. Then he 
got up and stood beside me and took off the rub
ber., and said •There•s little Junior, if it had 
gone in you, you would have been pregnant• (R. 10). 

She told accused to go home and he started to'put on his s:iirt and 
trousers (R. 10). She lay on the couch, "1ronderi,ng 'What was le.ft in 
life for me. I thought my life was in ruins. I felt crushed• (R. 11). 
He said he would leave the bottle of whiskey until he came a.gain. She 
said he 11needn•t come again•. (R. 11) en cross-examination she ad
mitted stating to the investigating officer that she thought she asked 
accused 'Whether she should put his name on the bottle and that she then 
said it would not be necessary as she had no other bottles (R. 16). 
Accused put his arms around her, kissed h~r goodnight, and told her 
that "now we were married and that we would enjoy it again• whenever 
they bad a chance (R. 11). She did not remamber l'lhether she respond
ed to these kisses, but said it nwould have been o~ natural" had 
she done so "because he was so gentle" (R. 11, 16). She told him 
never to coma back again (R. 11). He left between la.30 and 2130 in 
the morning~ (R. 11, l?}. About ?a.30 in the morning, aa soon as it 
was light., she went to a hospital (R. l?). . ' 

The houses to the left and right of Miss Peoples' house "1'18re 
vacant. A. house across tm street, but not directly opposite, was 
occupied by a Mr. a.rid Mrs. Sakai (R. 14). Miss Peoples testified 
that the distance .from her house to the Sakai house was 200 or .'.300 
yards. Defense counsel stated that the exact measurement was 209 ·feet. 
The prosecution disagreed., asserting that it was at least 250feet. 
(R. 19) There was no telephone in Miss Peoples' house, but she knew 
that there was a telephone in the Sakai hane. Miss Peoples stated 
as her reason for not going to the Sakai house that she was not sure 
anyone would be at home. {R. 14) She did not attempt to leave the 
house or go out and scream for help. This was because she was "so 
vreak". (R. 16) . 

Lieutenant Colonel·Clarence M. Olsen, Field Artillery, testi 
l'ied that in a statement made to him and other officers on Octcber 
4, 1942., accused said., "she didn•t want to do it, but I out talked· 
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her" (R. 39). The evidence shows that Miss Peoples was examined at 

a hospit~ on October 4. She had: "small discolorations" (R. 20), 

or •black and blue" spots on her body (R. 22). One small spot was 

near the right shoulder and an other on the nright lower abdomen 

near the waist" (R. 21) or on "the right groin at the outer portion 

of the angle of the pubic hair"• Tbare was also "a.small, recent 

bruise on the anterior surface of the right shoulder" and n a minute 

excoriation· on the right back in the region of the upper ridge of the 


. pelvis•. (Ex. 3) There were two snall. lacerations on each side of 
the labia minora, some contusion and bruising of the right lip of 
the labia minora, and a laceration about one-half inch long on the 
ventral, external. portion o.t' the vaginal opening. There were multiple 
small lacerations ot the ~n, · and evidence ot considerable contusion 
of the hymen. The internal portion ot the vagina was small in diameter 
and difficult to inspect 1iithout causing considerable pain. No le.eer
ations could be i'ound in the inner portion of the .vagina, but there 
was sane blood in the vaginal tract. (Ex. 3) 

Accused testi.t'ied·that on the a.f'ternoon o.t' October 3 he talked 
l'd.th Miss Peoples at a u.s.o. dance. They talked about nparties 
and cock-tails• and ".alcoholic beverages" (R. 26). He suggested hav
ing steaks and a few drinks at her house. She agreed and thought it 

· nan excellent idea" (R. 26). With reference to the subsequent con
versation at the oar, be tes,ti!ied that both talked in low tones 
(R. 26, 32). He did ao .because he "didn•t want the other ladies in 

the car to hear the conversation" (R. 26). Miss Peoples and ac

, cused made a date for ·him to call 9n her that evening (R. 26., 32). 
She said that she would get some more "cokesn and that they would 
have highballs (R. 26). He had na tew drinks" at the officers• club, 
secured some 1Vhis.kq ·and 118nt to Miss Peoples• house. She met him at 
the door and made a remark about his being late. (R. Z7). 

With -reference to their conversation- in the living room a.f'te~ he 
had donned the dry shirt and she· had put on the housecoat., accused 
testified that they- talked about her four years on the islands and the 
parties she had attended while in Honolulu. She said it had been !our 
years to the dq sinoe she had cane to the islands (R. 28) and that 
she felt like celebrating. They mixed drinks and she tried to JlllllOke 
a cigarette but "looked alilkward" (R. 29). They talked ab011t •life 
and love and the association 'With people" (R. 29). He asked her to 
sit on the couch beside him an:i "be sociablen (R. 29). She did so 
and they "were soon loving, just like any couple would have done" 
(R. 29). They began to make love about 9130 (R. 31). Accused did 

not pull her down on the couch, did not abuse her., and did not use 
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force to get her to lie down on the couch beside him. When prone 
they made love and kissed each other. .A!ter they had been "loving•• 
for about 30 minutes accused could see that "she was getting pretty 
1101l , steamed up III and he started to roll over between her legs. 
She started to ttfuss a little bit" (R. 29) about ttbeing a virgin" 
_(R. JO) and he told her it would have to be a "mutual agreement". 
At that time her pants were on. (R. 29) Accused then went to get 
two more drinks, came back and lBiY on the?cdil.ch, and she CSlle and lay 
beside him. They ttlovedtt more (R. 30) and he rolled over between Mr 
legs again (R. 30). She continued II.fussing" about being a virgin 
(R. JO, 32, 34). They had some conversation about the possibility 

of her becoming pregnant., after which he went to the kitchen and got 

a "rubber" from his shirt pocket (~. 30). / 


He testified that men he returned she was not in the room, but 
she came back and "spread outn on the middle of the bed. At this time 
her pants were off. (R. 30) She did not complain of any bleeding 
(R. 33). He started to Hmakett her., and "she guided it in very slowlgtt 
(R. 30). She did not attempt to push down he·r housecoat., although 
she could have done so had she wished (R. 34). During the act of in
terco'l.ll'se she was "just lying still", so accused suggested that she 
"move up and down in order to get the thrill out of i tn (R. 34). She 
said, "You are going too fast, I can •t meet you each time you come 
do'Wn" (R. 34). She did not kick, .bite, scratch or scream (R. 30)., 
nor did she ask accused to desist frari the act,0£ intercourse (R• .'.31). 
There was only one act 0£ intercourse (R. 31., .34). It was over about 
1 o•clock (R. 31). She was ttalmost as strong as a man m.en she had . 
her arms aroundrt accused (R. 33). Accused weighed· about 16S pounds 
(R• .34) and had been a 'WI'estl.er(R. 32). After finishing the inter
course they talked for about 25 or JO minutes. She said it ttwasn•t 
as thrilling as she thought it was going to be". Accused went to the 
,kitchen and had another drink and she poured a "chaser" for him. He 
jokingly told her that he would rather leave the miskey if she and 
her lady friends would not drink it. (R• .31) Then they stood in the 
kitchen in each other's arms for several secooos. He kissed her. He 
thought she returned the kisses. At no time during the evening did 
she appear to be angry vdth him. (R. 31, .32., .34) He did not state to 
Colonel Olsen that the woman "didn•t want to do 1.t11 (R. 32). · 

An officer, a plzy'sician., testified £or the defense that a diagram 
received in evidence (Ex. J) repr~sented the vaginal organs o£ a .female 
person 44 to 46 years of age., a virgin., .weighing about 16o pounds., 
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rather stoutly built, e.pr,roxima.tely five feet, nine inches tall (R. 35). 
This witness also testified that he did not notice any cuts, bruises or 
scratches on the face or other parts of accused•s body early in October 
(R. 35). . 

4. The evidence is conflicting in some particulars. If the accused 
is to be believed, he did not force his attentions upon or take improper 
liberties 'With the person of Miss Peoples, for he contended that despite 
her verbal protestations she consented to and cooperated in a.ll his acts. 
The contrary is true if credence is to be given to her story. Under 
the circumstances great reliance must be attached to the findings of the 
court Vlhich had the wimesses before it and was able to observe them and 
judge of their credibility and accuracy. 

It is evident £ran the findings that the court accepted as true the. 
woman•s testimony that at least during a certain phase or phases of the·· 
incident accused forced his attentions upon her and without her consent 
took indecent liberties Yd.th her person, but did not accept her assertion 
that her consent to carnal knowledge was f.inally withheld. These con
clusions strike a rea.s aiable balance as between the conflicting versions 
of what occurred and canport with the probabilities· inherent in human 
character. Many of the woman•s acts - her voluntary change to a house
coat, her removal of her underwear after the initial scenes on the couch,. 
her voluntary return to the couch, her assumption or a prone and.receptive 
position on the couch, her submission to caresses just before accused•s 
departure £ran the house, tended to belie her avowals as to the persistence 
or her resistance and as to her ultimate non-consent. on the other hand, 
her testimony as to her original unwillingness to yield to the importun
ities or accused and as to her resistance when accused first forced her 
to a prone position on the couch and got on top of her,. is convincing 
under the circumstances. Accused conceded that she protested her vir 
ginity and that he. did not at once succeed in his objective. AJJ much 
as three hours elapsed from the time Miss Peoples first sat on the 
couch with accused until the two finally left it. Such a lapse of 
time is inconsistent with any theory of unopposed conquest. The ex
ternal bruises on the woman•s body were indicative of physical com
pulsion 'Which went quite beyond the seduction implied in e.ccused•s re
mark that he mere~ nout talked hern. 

Although accused did not exercise !orce to the point of rape, the 
Board o! Review has no real doubt that he did at the ·place and ti:ioo 
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alleged 1'dll.fully and wrongfully .farce his attentions upon Miss Peopl.es 
and take indecent and improper liberties Td. th her person, and that 
these actions were in their nature disgraceful and unbecoming an of
ficer and a gentleman within the JISaning of Article of War 95. 

· 5. The motion to strike out Charge II and its Specification wo.s 
properly overruled. The precise ground .for the motion does not appear. 
"Without doubt this Specification stated an offense under the 95th 
Article at Viar. To .force one•s attentions upon and take indecent and 
improper liberties with a wan.an is conduct unbecaning an o.f.ficer and a 
·gent.lemsn. If it be contended th.at the Speci.fication fails to- allege 
want ~- consent, the answer is obvious. The phrases ".forcing his at 
tentions on" · and "taking *** liberties with" connote non-consent as 
clearly as though it l'lere explicitly alleged. If it be SUggested 
that the Specification .fails' sufficiently to apprise accused of the 
offense charged, the answer is equally obvious. It is neither neces
sary nor proper to plead evidentiary £acts •. · No other possible defects 
of a substantial nature appear in the Specification. 

6. Colonel Olsen testified that at the time accused made the 
statement, nshe didn•t want to do it, but I out talked her", accused 
was neither advised of his right to remain silent nar ,mrned that the 
statement might be used against him (R. 39). The statement was an ad
mission only. As such it was properly received in evidence l'dthout 
any showing o.f its voluntary nature (par•.114~ M.C.M.). 

7. War Department records show that accused is 30 years of age. 
He graduated from the University o.f Missouri with the degree of Bach
elor of Science, was camnissioned a secorxi lieutenant, Field Artillery 
Reserve, on :Mey 25 1 19351 was promoted to first lieutenant on August 12, 
19381 and was ordered into active military service on December 26, l94l. 

8. The court was legally constituted. No err.ors injuriously at
.fecting the substantial rights o.f accused 'Were committed during the trial. 
In the opinion of the Board o.f Review the record of trial is legally suf
ficient to support the findings o.f guilty and the sentence arid to warrant 
confinnation thereof• Dismissal is mandatory. upon conviction oi' violation 
of Article o£ War 95. 

Judge Advocate. 

http:Peopl.es
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1st Ind~ 

War Department, J.A.G.o., ,, ' :),~:3 - To the Secretar;r of Viar. 

l. Here-with transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
First Lieutenant Glenn w • .t.nderson (0-32628?), 164th Field ,\rtillery 
Battalion. 

2. I concur in the opinion of the Board of Revievr that the 
record of trial is legally sufficient to support the findings and 
sentence and to warrant confinnation thereof. Accused, an officer 
JO yea.rs of age, was found guilty of willfully and VII'ongfully forc
ing his attentions on and taking indecent and improper liberties 
m.th the person of a woman 44 years old, an employee of the Molokai 
Community·center and u.s.o. of Molokai, Territory of Hawaii. The 
woman ,vas about the same size as accused and was a virgin. She re
sisted accused's advances for some time but fine.lly yielded to· him. 
Both had been drinking to some extent. He was sentenced to dismissal. 
Although accused's actions were reprehensible I.believe the circum
stances were such that his separation from t.lie service at this time 
is not required. I accordingly recommend that the sentence be con
firmed but suspended during the pleasure of the President. 

3. Inclosed are a. draft of a letter for your signature, trans
. mitting the record to the President for his action, and a fonn of 

Executive action designed to carry into effect the reca1mnendation 

.hereinabove made, should such action meet vlith approval. 


-~ C:: . e:_...._o-...,.,,_ 

Myron c. Cramer, 
Major General, 

The Judge Advocate General. 
3 	Incls. 


Incl.1-P..ecard of trial. 

Incl.2-Draf't of let. for 


sig. Sec. of War. 

__ JI_l~l.3'."'Ji'_orni of ac:tion. 


(Sentence confi:nned but execution suspended. G.C.Y.O. 56, 25 Mar 1943) 



WAR DEPART'..IBNT 
Services of Supply ~ 

Office of The Judge Advocate wneral. 
Washington, D. c. 

(.375) 

SPJGK 
CM 2278.31 DEC .l 2 1942 

SECOND SERVICE COMMA.ND 
UNITED STA.TES ) S;ERVICES OF SUPPLY 

) 
v.· ) Trial by G. c·. M., convened at 

) Fort Jq, New York, October 'Zl, 
Private WALTER T. GREGORY ) 1942•. Dishonorable discharge 
(6779847), 422nd Coast Ar- ) and ·coni'inement for six (6) · 
tillery Battalion, Can- ) · years. Discipl.irtary Barracks. 
posite AA. ·) 

HOLDING by the BOA.RD OF REVIEW 

HOOVER, COPP and SARGENT, Judge Advocates. 


l. The record of trial. in the case of the soldier named above 
has been examined by the Board of Review. 

2. Accused was tried upon the following Charge and Specifi 
cationa 

CHARGE, Violation of the 58th Article of war. 

Specificationi In that Private Wal.ter. T •. Gregory, 
Battery D, 422nd Sep CA Bn Comp AA, did, at · 
Camp .Edwards, Mas~, on or about March 28, 1942, 
desert the service of the United States and did 
remain absent in desertion until he surrendered 
himself at Fort Jay, New York on or about July 
12., 1942. 

He pleaded not guilty to and was found guilty of the Charge and Speci
f'ication. No evidence of previous convictions was introduced. He ,was. 
sentenced to dishonorable discharge, forfeiture of all pay and allQWances 
due or to becane due and conf'inenent at hard labor for six years. The. 
reviewing authority approved the sentence, designated the United States 
DisciplinE.ry Barracks, Fort Leavenworth, Kansas, as the .place of confine
ment and forwarded the record of trial under Article of War 5o?.-. ._ 

· 3. The only evidence of. absence without leave consists of what 
purports to be an extract copy of the morning reports of Batterie.s A. 
and D, 422nd Separate Coast Artillery Battalion, Composite Antiaircraft. 

http:DisciplinE.ry
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·The copy o! the morning report o! Battery A reciteiaccused•s absence 
without leave on March 28, 19.42, and his transfer oh A.pril .3, 1942, to 
Battery Din the status o! absent.without leave. The copy o! the morn-
1.n& report o! Battary D recites the tran.si'er to that battery on A.pril . 
3 and a change o! status of accused on APril 15, 19.42, t'ran absent 

. without leave to desertion. The: purported extract copy is authentica~ 
ed by a certificate signed by First Lieutenant Jahn N. Talbert, Coast 
.Artillery Corps, "Pers Adj'' and reciting that the signer was custodian 
of the morning reports concerned. (Ex~ 1) '.Ille defense objected to the 
introduction in evidence ·of this purported extract copy upon the ground 
that the officer authenticating it was not the custodian or the orig~ 
inal reco:rds (R. 7, 8). '.Ihe objection was overruled b;y the court. It 
was stipulated that accused surrendered in New York:, New York, about 
July 12, 1942, in uniform. (R. 9) . . . · . 

Accused did· not testify· or make an unsworn statement. r 

4. Inasmuch as the only proof o! absence 'Without leave consists 
o! the purported copy of the morning report entries .received in evi
dence over an objection by the defense that the purported copy was not 
authenticated by the custodian as required by paragraph 116,! or the 
llanual for Courts-Martial, it is necessary to consider l'ihether the au
thentication by the Separate Battalion Personnel Adjutant met the re
quirements o! the Manual. The holding by the Board o! Review 1n CM · 
218201, Vlitkowsld., in which The Judge Advocate General concurred., is 
controlling he~. The Board saids 

"The extract copy dated September 18, 1941, oi' 
the morning report (Ex.. l) is also defective in tnat 
it is certified and signed by the Regimental Personnel 
Adjutant, Lieutenant Peterson, who states _therein that 
he is the 'Official custodian o! the morning reports 
o£ Battery "B", 198th CA (AA)' and that it is a •true 
and complete copy***'~

* * * .* *" ~ * "The unit personnel o!tieer o! a·regiment is·net 
the official. custodian of the company monting ~eports. 
Those reports are retained by the compaey canmander as 
basic records (par. 13 .! (l), AR 345-5., ..lug. 15., 1941):. · 

"The certification ot the extract copy (Ex. l) 
as · a true and complete copy o! the moriWlg report b;y 

- ' 
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Lieutenant Peterson as regimental person.~el adjutant 
is not such an authentication as makes the extract 
copy admissible in evidence, notwithstanding his 
statement therein that he is the official custodian 
of the morning reports of Battery B, 198th Coast Ar
tillery (AA)". 

It is true t~at paragraph 13!2, (1) AR 345-5, April 15, 1942, pro
vides that a company commander vd.ll daily submit to the unit personnel 
officer his completed morning reports, or extracts therefrom, for the 
purpose of enabling the personnel officer to obtain data therefrom, but 
this authorization does not make the personnel officer custodian of 
the morning reports. Paragraph 13.! (l) of the same regulation explicit 
ly excepts morning reports £ran the company records of which the unit · 
personnel officer is custodian. 

The rule of paragraph ll6.! of the Manual for Courts-Martial au
thorizing the introduction in evidence of copies of War Department 
records 'When authenticated by the custodians is an exception to the 
best evidence rule. As an exception it mB31" not properly be extended 
by implication beyond its terms. To permit authentication of a copy 
of a record by an 0£.t'icer into 'Whose hands the record mq temporarily 
come for limited and defined purposes but who is not the custodian as 
recognized by law or regulations would not only amount to an extension 
by implication of the exception to the general rule, but would be an 
innovation apt to endanger the substantial rights of accused persons. 

5. For the reasons stated the Board at Review holds the record 
0£. trial legally insufficient to support the findings and sentence. 

Judge Advocate. 

, Judge Advocate. 

, Judge Advocate. 
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1st Ind. 

War Department., J.A.G.o•., . <- To the Camnanding General., 
Second Service Command., Service·s of SUpply, Governors Island., New Yo~k.· 

l. In the case of Private Walter T. Gregory (6979847), 422nd 
Coast Artillery BattD.lion., Ccmposi te ll., I concur in the holding o£ 
the Board or Review and for the reasons therein stated recommend that 
the findings o!_guilty and the sentence be vacated. 

2. When copies of the published order in this case are forwarded · 
to this office they should be accanpanied by the foregoing holding and 
this indarsement. For convenience a! reference and to facilitate at 
taching copies o£ the published order to the record in this case, 
please- place the file number o£ the record in brackets at the end of 
the published order., as follows1 · 

(CM 227831). 

Myron c. Cramer., 

Major General., 


The Judge Advocate General. 


l 	 Incl. 
Record a! trial. 

OEC17 ~2 PM 

D I s p A0T'r.: H E D 
W,.:,.R 1:"F:P.'\"lT:,.";: ·.-T 


SEHVIC.f:::1 ,. ·~ "-• :~•-·L.'f 

J .•.•:;.. o. 
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SPJGN FEB 5" ' 194.JCM 227845 

UNITED STATES ) 2ND ARMORED DIVISION 
) 

v. 

Private ROBERT E. SAPP 

) 
) 
) 

Trial by G.C.M., convened at 
· .Fort Bragg, North Carolina., 
November 12., 1942. To be shot 

(14038711), ·Company E, 
66th Armored Regiment. 

_ ·) 
) 

to death with musketry. 

OPINION of the BOARD OF REVIEW 
CRESSON, SNAPP and LIPSCOMB, Judge Advocates. 

l. The record of trial in the case of the soldier named above 
has been examined by the Board of Review and the Board submits this., 
its opinion., to The Judge Advocate General. 

2. The accused was tried upon the. following Charge and Specifi 
cation: 

CHARGE: Violation of the 58th Article of War. 

Specification: In that Private Robert B. Sapp, .com
pany E., 66th Annored Regiment., having lmowledge of 
the fact that., as a member of the 3rd Landing Team., 
which was being equipped for combat duty., he would 

.depart from Fort Bragg for a port of embarkation 
on short notice, did., at Fort Bragg., North Carolina.., 
on or about October 12., ·1942., with intent to avoid 
hazardous duty and to shirk important service., 
to-wit: entrainment for a port of embarkation., 
desert the service of·the United States and did re
main absent in desertion until he was apprehended at 
Atlanta., Georgia., on or about October 19., 1942. ~ 

. . 

The accused pleaded not guilty to and ns found guilty of the Specification 
and the Charge. He was sentenced to be shot to death with musketry. Evi
dence of one previous conviction was introduced. The reviewing authority 
approved the sentence and forwarded the record of trial for.action under 
Anicle of War 48. 

3. The evidence for the.prosecution shows that during September~ 
1942, the First Battalion., 66th .Armred Regiment., was organized into a 
unit called Landing Team No. J. This newly organized unit was in
creased to a five percent over-strength by the assignment to it of men 
from various companies or the 66th Annored Regiment. The accused, as 
a member of this group, was assigned to Landing Team No. 3 on October 
1, 1942. .Prior to his assignment:to the landing team he had been a 
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member of Company E., and his company c0Im11ander had personally expJ,a:ined 
to him the meaning of the 28th and 58th Articles of War. When Landing Team 
No. 3 was organized it was moved into an area apart from the other units 
at Fort Bragg. New and different equipment appropriate for a landing 
team was issued to the members of the unit including the accus~d~ and 

· modifications we.re made in the const~ction of the tanks used by the 
unit. During the period in which it was being trained., Landing Team. 
No. 3 made a trip to Norfolk., Virginia., where actual landing operations 
were practiced. The accused acc01npanied the organization on this trip 
and participated. in the practice drills~ When equipment was being issue·d 
to the organization., the work of issuing it was carried on both night and 
day. The supply office~s of the organization., including the supply 
sergeants., were told that the organization should be fully equipped for 
combat in 48 hours. The vehicles bf the organization were prepared for 
loading and shipment to a port I of embarkation. During this time there. 
existed within the organization a "more or less canmon knowledge that · 
the organization was due for an early departure". On October 14., 1942., 
Landing Team No. 3 entrained for a port of embarkation., and thereafter 
men of the organization were checked on shipboard at a port of embarkation. 
On October 10 or 11., just prior to the departure of the ·organization for. · 
a port of embarkation., a passenger list of the men 'Who were to embark with 
Landing Team No. 3 was prepared. The name of the accused was included on 
this passenger list but r.hen his absence was discovered at the port of 
embarkation,; his name was stricken from the list., and a notation was made 
thereon.that he was absent without leave (R. 8., 9., ll., 16., 18-20). 

The evidence shows further that one or two days before the 
entrainment of Landing Team No. J for a port of embarkation., accuseq. 
absented himself without leave and his absence necessitateq the assign
ment of another man to take his place (R. 19-20). 

4. The accused testified that when he was assigned to Landing Team 

No. J he was given no instructions. 


"* * * They just told me ·to put up my tent and stay 
around there. I stayed a couple of days and then 
went to the hospital and stayed five days and came· 
back, and it was vecy indefinite whether I was to go 
with them or not to go with them., and that's the way 
it stayed as long ~s I was,there• (R. 23). - · 

The accused, however., di4 receive new equipment and except.for the possible 
exception of a few small items he was fully equipped•. The accused aJ.so 
participated in the training of the landing team and accompanied the o~ 
ganization on a training trip to Norfolk., Virginia., where the organization 
practiced loading and unloading ships. The accused also tes::.ified that 
he did not know where Landing Team No. 3 was going but stated that "they 
seemed to be going someplace." "***I wasn't sure., sir., just like 
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everyone else., when we were to go. 11 The accused added that he thought 
that "* -!:· * it probably would be like it did when we went to Norfolk 
to get on the training schedule11 • The accused testified further that 
a few days after he had returned from the hospital., and while he was 
drunk., he left camp Tli.thout permission. The accused explained that 
he continued drinking during his entire absence. The accused added that 
he had intended to return to his organization and that he was on his 
way back to it 'Vthen he was apprehended in Atlanta., Georgia., on October 
18. At the time of his apprehension he was in a car with another 
soldier and. some girls (R. 23-28). 

5. The Specification alleges that the accused "* * * having 
knowledge of the fact that., he would depart from Fort Bragg., for a 
port of embarkation on short notice., did., with intent to avoid haz
ardous duty and to shirk important service., to-wit: entrairunent for 
a port of embarkation., desert the service of the United States11 • 

Since no one can have knowledge of the events of the future., 
the words "having knowledge of the fact that., he would depart from 
Fort Bragg., for a port of embarkation on short notice" must be construed 
as meaning that the accused had 11knowledge 11 of certain facts which im
pelled him to a reasonable belief that his organization would depart 
for a port of embarkation on short notice. Furthermore., the Specifi
cation describes the "hazardous" duty which the accused sought to avoid 
as., "entrainment for a port of embarkation". Although such an entrain
ment., as a separate incident., cannot reasonably be regarded as haz
ardous., as the i'irst step toward embarkation for foreign service, it 
obviously did involve hazardous service. Since the record shows, how
ever, that the hazardous service contemplated by both the prosecution 
and the defense and the service which was actually avoided by the absence 
of the accused was hazardous., the deficiency in the Specification is 
immaterial. 

In order to sustain the findings of guilty under this Speci
fication the evidence must show that the accused believed that his 
organization would depart on short notice fora port of embarkation and 
that he absented himself without leave in order to avoid the hazardous 
duty which would normally follow such.a departure. 

The facts show that just prior to the act of the accused in 
absenting himself without leave on October 12., a passenger list had 
been prepared for Landing Team No • .3, and that the organization was 
teeming with activity. Some of the officers and men of the organization 
had worked both night and day in the issuance of equipment. A common 
belief prevailed in the organization that it was about to depart for 
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foreign service. Even the accused admitted that the organization 
seemed to be going some place· but despite his belief in the impendlng 
departure of the organization, the accused absented himself without 
leave arid traveled to Atlanta, Georgia. All of these facts includ
ing his timely departure just two days before the entrainment of his 
organization, combined with his subsequent conduct in traveling to 
Atlanta, Georgia, where he remained until apprehended, present a logical 
justification for the inference that the purpose of the accused was to 
avoid the important and hazardous service upon which his organization 
was entering. The evidence, therefore, supports the findings of guilty 
beyond a reasonable doubt. 

6. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were committed during 
the trial. In the opinion of the Board of Review, the record of' trial 
is legally sufficient to support the findings cf guilty and the sentence, 
and to warrant confimation thereof. A sentence of ·death is authorized 
in time of war upon conviction of a violation of Article of War 58. 

b~~Judge Advocate. 

qQ:30 4:r:-:'s i ·Lo.ft.. Judge Advocate. 

126--.,,e~ ..(JusJ.ge Advocate. . 
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1st Ind. 

War Department., J .A.G.o • ., FEB 2 () ~S4.1 - To the Secretary o.f' war. 

l. Herewith transmitted £or the action of the !'resident are the 
record 'of trial and th-a opinion of the Board of Review in the case of 
Private Robert E. Sapp (14038711)., Company E., 66th Armored Regiment. 

2. I concur in the opinion o.f' the Board of Review tnat the record 
of trial is legally sufficient to support the findings and the sentence 
and to warrant conf'innation thereof. The accused was properly found 
guilty of desertion by leaving his organization when it was preparing 
to embark for overseas service. He was sentenced to be shot to death 
with musketry. Although such a desertion is a serious offense., I am 
o.f' the opinion that military necessity at the present time does not 
require the execution of the death penalty. I recommend., therefore., 
that the sentence be confirmed but commuted to dishonorable discharge., 
forfeituro o~ all pay and allowances due or to become due., and confine
ment at hard labor for twenty years. I also recorrmend that the dis
honorable discharge be suspended and that.a detention and rehabilitation 
center be designated as the place ~f confinement. 

3. Inclosed are a draft of a letter for your signature., trans
)llitting the record to the President for his action., and a form of 
Executive action designed to carry into effect the foregoing recommen
dations. 

/ /E. c. McNeil., 
· 

~u~ 
gadier General., u. s. A:mrr., 

Acting The Judge Advocate General. 

3 Incls 
Incl 1 - Record of trial 
Incl 2 - Draft of ltr tor 

sig. Sec. of War 
Incl 3 - Form of Executive 

action 

(Sentence confirmed tut commuted to dishonorable discharge, forfeiture 
of all pay and allowance due or to become due and confinement at hard 
labor for twenty years. Execution of that part of sentence adjudging 
dishonorable discharge suspended until soldier's release from confine
ment. G.C.V.O. ?3, 2 Apr 1943) 
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UNITED STATES 	 ) FIFTH SERVICE COMMAND 
) SERVICES OF SUPPLY 

v. 	 )
) Trial by G.C.M., convened at 

First Lieutenant DON C. ) · Fort Benjamin Harrison, Indiana, 
KIPLINGER (0-159774), Com- ) October 23, 1942. Dismissal. 
pany A, 798th Mili tar.Y ) 
Police Battalion. ) 

OPINION of the BOARD OF REVIEW 
CRESSON, SNAPP and LIPSCOMB, Judge AdvocatH. 

1. The record of trial in the case of the officer named above 
has been examined by the Board of Review and the Board sul:1111ts this., 
its opinion., to The Judge Advocate General. 

2. The accused was tried upon the .following Charges and Speci
fications: 

CHARGE I.:. Violation ot the 95th Article ot War. 

~pacification: In that 1st Lt. Don c. Kiplinger., 798th 

Military Police Bn., was at Fort Benjamin Harrison, 

Indiana., on or about October 1., 1942., in a public 

place., to wit., the Reception Center loadine area., 

drunk whil.e in uniform., and while on duty· as Train 

Commander of the Serial 1062 train movement. 


CHARGE II: Violation o:t the 	69th Article of War. 

Specification: In that 1st Lt. Don c. Kiplinger., 798th 

Military Police Bn• ., having been duly placed in 

arrest in quarters at Camp Edwin F. Glenn., Fort 

Benjamin Harrison., Indiana., on 'Or about October 3., 

1942, did at Camp .Edwin F. Glerm., Fort Benjamin 

Harrison., Indiana., on or about October 5., 1942, 

break his said arrest before ha was set at lib

erty by proper authority. 


He pleaded not guilty to and 	was round guilty ot the Charge.s and 
Specifications. He was sentenced to be dismissed the service. The 
reviewing authority approved only so·much of the findings of guilt,- ot 
the Specification., Charge I., and of Charge I as involves findings that 
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the accused was, at the place and time alleged, drunk while in uniform 
and while on duty as train commander of serial 106:2 train movement, in 
violation of the 96th Article of War, approved the sentence, and for
warded the record of trial for action under the 48th Article of War. 

J. The evidence for the prosecution shows that on October 1, 
1942, the accused was assigned to the duty of train commander for 
serial 1062 train movement. At 1:30 p.m. the accused reported to First 
Lieutenant Reiser, Reception Center Transportation Officer. After 
Lieutenant Reiser had given the accused certain instructions he ac
companied him to the Classification, Records and Assignment Officer 
where the accused made a check of certain records. At the time the 
accused reported for duty Lieutenant Reiser detected the odor of 
liquor on his breath. He observed that the accused was listless, that 
he did not appear to comprehend the instructions which were given him, 
and that he did not properly check the records which he was required 
to check. Because of these observations Lieutenant Reiser thought 
that the accused was incapable of properly performing his duties and 
consequently reported his observations to Major Carrigan, his superior 
officer (R. :26-.36). 

Later, at about 4 p.m., Major Carrigan, the Post Transpor
tation Officer observed the accused standing beside one of the train 
coaches. After some time the accused observed Major Carrigan and 
introduced himself. hlajor Carrigan told the accused that he was drunk. 
The conversation of the accused was not exactly coherent and his walk 
was not ver.r steady. The accused, in response to questions, stated 
that he had no liquor but a few rninutes·later when a bottle of liquor 
was found in his drawing room he admitted that it was his. 

Major Carrigan, who had accompanied the accused to his drawing 
room on the train, infonned the accused that he was relieved from duty 
ano.>the accused replied, "It will talce written orders to get me off". 
An.argument ensued and Major Carrigan call~d for the Provost Marshal 
who·.;.placed the accused in aITest. The accused still refused to leave 
the.train. He was forced by the Provost'Marshal and Major Carrigan 
out of his drawing room. The accused then backed into a corner and 
further :torce was necessary to get him off the train. After the ac
cused was taken from the train he accompanied the Provost Marshal with
out the further use of force. The arrest of the accused took place 
where it could be seen by a number of enlisted men and "a few standing 
outside saw" the accused being dragged off the train. (R. ll) Major 
Carrigan testified. that in removing the accused from the train he was 
acting within his authority as Post Transportation Officer (R. 7-14). 

' 
First Lieutenant Geroge T. Stewart., Provost Marshal , Fort 

Benjamin Harrison., testified that when he arrested the accused on the 
troop train he detected the odor of liquor on the accused and that he 
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again observed the odor of liquor when he was driving with the accused 
from the transportation center. The l'rovost Marshal took the accused 
to his quarters at Tent City. Within 45 minutes he returned and found 
the accused asleep but the accused Yfas easily awakened. The accused 
was then taken to the Station Hospital. Upon arrival he was so sound 
asleep that he had to be carried into the hospital (R. 39-41). 

At the Station Hospital the accused was examined at about 
6:50 p.m. by First Lieutenant Williams. Garner. Lieutenant Garner 
testified that the accused had a blood ~cohol of J.8 milligrams per 
cc whereas a person Yd th 1.5 milligrams per cc is considered intoxi
cated. In the opinion of Lieutenant Garner the accused was "dead drunk". 
On the·following morning the accused was again examined and found to 
be quite nervous with tremors of the lip, tongue and fingers. 

On October 31 19421 the accused was placed in arrest in quarters 
by a written order from his commanding officer (R. 37-39; Ex. C). On 
October 51 19421 at about 5 o1clock the accused requested Captain 
William M. Sailors, the Executive Officer of his Battalion, to release 
him from arrest. Captain Sailors advised the accused that he did not 
have authority to release him and advised him that he (the accused} 
would be in serious trouble if he broke arrest (R. 49-50). At about 
6:30 of the same day, Captain Sailors returned to the tent which had 
been occupied by the accused and discovered that the accused was not 
there. (R. 49-53) 

Later in the evening the accused was found in a bar within 
the City of Indianapolis where he was waiting for a meal. When 
questioned by the Provost Marshal who had found him as to 1Vhy he I the 
accused, had left his quarters the accused replied "they should tell 
me if I am going to have charges against me, if they are going to file 
charges against me". The accused also stated that he was restless and 
had to do something. He admitted that he had broken arrest (R. 47-49). 

4. The defense introduced no evidence and the accused a~er 
being advised of his rights remained silent. 

5. The reviewing authority approved so much of the finding of 
guilty of the Specification, Charge I, and Charge I as involves a find
ing that the accused was, at the place and time alleged, drunk while 
in uniform, and while on duty as train connnander of serial 1062 train 
movement., in violation of the 96th Article of War. 

The evidence shows very clearly that the accused was drunk 
during theearly afternoon of October 1 1 19421 when he was receiving 
instructions concerning his duties from Lieutenant Reiser, the Reception 
Center Transportation Officer. The facts further show that the accused 
did not check his records properly, that he did not appear to compre
hend instructions, that he was listless and that his breath had the 
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odor of liquor. The accused was also drunk at 4:30 p.m. and liquor 
was found in his drawing room on the train. Although the accused Weis 
relieved of his duties by ~jor Carrigan, the Post Transportation Of
ficer, and pl.aced under arrest by the Provost Marshal., he resisted 
being removed from the train. The drunken conduct of the accused oc
curred in the presence of enlisted men and while the accused was on 
duty. ,The drunkenness of the accused apparently grew 1n intensity 
until in the early evening he -was described by a medical officer as 
being lldead drunk". Although the evidence does not show directly that 
the accused was in uniform during the afternoon of October 1, the 
in£ere.."lce that he was in uniform was justified from the description 
of his duties during that time and from the evidence describing his 
conduct and appearance. The proof, therefore, sustains every element 
of the finding of guilty of the offense charged. 

Although the language of the finding under the Specification as 
approved by the reviewing authority shows in substance an offense which 
might properly have been charged under the 85th Article of War, the designation 
by the reviewing authority of the 96th Article of' War, as the appropriate 
article under which to approve the findings, does not affect the legal 
sufficiency- of the findings or the sentence (par. 28, M.C.M., 1928; 394 
(2) Dig. Ops. J.A.G., 1912-40). 

The Specification, Charge II, alleges that the accused did, on or 
about October 5, 1942, break his arrest bsfore he was set at liberty by 
proper authority. The evidence shows that the accused was officially 
placed in arrest on October 3, 1942, and that thereafter he was warn~ by 
the executive officer of his battalion not to break his aITest. Despite this 
warning ~a accused breached his arrest by leaving the area of his confine
ment and going into the City of Indianapolis. These facts clearly sustain 
the finding of guilty or the offense as charged. 

6. The accused is 47 years of a~e. The records of the Office of 
The Adjutant General show that the accused accepted appointment as a 
second lieutenant, Field Artillery Reserve Corps November 27, 1918; 
appointment terminated November 26, 1923; reappointed first lieutenant 
Army o.t' the United States, June 23, 1942; entered on extended active duty 
July 12, 1942. 

7. The court was legally constituted. No errors injuriously- affecting 
the substantial rights of the accused were committed during the trial. 
In the opinion of the Board of Review, the record of trial is legally 
sufficient to support the fi..."'ldings of guilty and the sentence and to warrant 
conf~tion thereof. A sentence of dismissal is authorized upon conviction 
of a violation of Article of War 69 or 96. 

b~~ Judge Advocate. 

cJrt(Vl~ t. Lof{ , Judge Advoc~te. 

tZJ.-C~udge Advocate, 
- 4 .. 
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lat Ind. 

War Department., J.A.o.o•., ~. 3 ~st.~; - To the Secretary of War. 

l. Herewith t!'ansmitted for the action of the President are the 
record ot trial and the opinion of the Board of Review in the case of 
First Lieutenant Don C. Kiplinger (0- 159774), Company A., 798th 
:W.lltary Police Battalion. · 

2. I concur in the opinion of the Board of Review that the re
cord of trial is legally sufficient to support the findings asap
proved by the reviewing authority., and the sentence., and to warrant 
confirmation thereof. The conduct o:f the accused in breaking his 
arrest., especially after just previously having been warned o:f the 
consequences o:f such an act., and in being drunk while on duty as a· 
commanding officer of a troop train shows an abandoned disregard :for 
duty and discipline., and the unfitness o:f the accused to remain an . 
officer. I recommend, therefore., that the sentence to dismissal be 
confirmed and carried into execution. 

3. Inclosed are a draft of a letter for your signature., transmit
ting the record to the President for his action., and a form of Executive 
action designed to carry into effect the :foregoing recommendation. 

Myron c. Cramer., 
. Major General, 

The Judge Advocate General. 

3 Incls 
Incl 1 - Record of trial 
Incl 2 - Draft ltr. for 

sig. Sec. of War 

Incl 3 - Fom of Executive 


action 


(Sentence confimed. G. C.K.O. 22., 6 Mar 1943) 





l'IAft D.J.<,;.PJlliT111l!JJ'l' 
SerYices of Supply 

In the Office of The Judge Advoc.ate General. 
Washington, D. c. 

(391) 
SPJGK 
CM 227864 

DEG 31 tCJ4Z 
UNITED STATES 	 ) 76TH INFANTRY DIVISION 

) 
v. 	 ) Trial. by G. c. M., convened at 

) Fort George G. lleade, Maryland, 
Lieutenant Colonel ERNEST ) october 20 and 21, 1942. Dis
T. HA.l"ES (0-10221), Field ) missal.. 
Artillery. ) 

OP~Hio:1 of the BOA.RD OF REVI11Vl 

HOOVER, COPP and SARGENT, Judge advocates. 


1. The record of trial in the case of the officer named above 
has been examined by the Board of Review and the Boa.rd submits this, 
its opinion, to The Judge Advocate General. •. 

2. Accused was tried upon the following Charge and Specifi 

cation: 


CHAHGl: Violation of the 85th Article. of War. 

Specification: In that Lieutenant Colonel Ernest 
T. Heyes, Field Artillery, was, at Fort George 
G. Meade, Maryland, on or about September 10, 
1942, found drunk 'While on duty as S-3, 76th In
fantry Division Artillery. 

He pleaded not guilty to and was found guilty of the Charge and Speci
fication. No evidence of previous convictions was introduced. He was 
sentenced to be dismissed the service. The reviewing authority ap
proved the sentence, concurred in a recommendation for clemency sub"."' 
mitted by the members of th3 co~t, and forwarded the record for action 
under Article of 	War 48• 

.3. The evidence shows that on September 10, 1942, and for some 
time prior thereto accused was on duty at Fort George G. Meade, Maryland> 
.as S-3 of the 76th Infantry Division Artillery (R. 5, 16). He had been 
on sick report for tyro two-dey periods during the two weeks prior to 
September 10, suffering from diarrhea and bleeding hemorrhoids (R. l.3, 
34, 37, 39). At about J. p.m., September, 9, he he.cl requested permis
sion to go to his quarters "because he was bleeding pretty badlyn 
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(R. 14, 46). on arrival at his home he had gone to bed (R. 37). On 
the morning of September 10 he was scheduled to accompany the division 
artillery on a practice march to Indiantown Gap, Pennsylvania. He was 
to precede the column and, among other things, was to make arrangements 
for police convoys in Baltimore (R. 5, 9). Ile left his home in Elkridge, 
.Maryland, in the early morning of September 10 in the company of his as
sistant S-3, Second Lieutenent Claire w. LYl::e, 302nd Field Artillery 
Battalion, and the latter officer rs wife, and 'Y'as driven in an automo
bile to his office at Fort George G. 1~eade (R. 34, .38), arriving at 
about 5:45 or 6 a.m. (R. 40). 

On arriva1 at his office accused inquired of hlaster Sergeant Charles 
ll. Grabe, Headquarters Battery, 76th Division Artillery, as to whether 
Grabe had secured the equipr:ient necessary for a.~ operations section ~t 
L~dianto;,n Gap (R. 52), spoke to another officer (R. 42), and sat down 
at his deA!: (R. 42, 49) wearing his field equipment (R. 17, 54). At 
about 6:15 a.m. ha went to sleep while sitting in his chair (R. 43, 45). 
lie remained asleep until about 7:10 a.m., when he was awakened (R. 16, 
49). He left the building in the company of Major R~ond J. Bork, 
76th Division Artillery (R. 45), and Grabe (R. 50) and walked along a 
11 duck board wa1k" tO"Ward the street. As he started down some steps 
leading to the street he fell, striking his head and face in some 
gravel. Major Bork helped him to his feet and brushed away sooe gravel 
"imbedded" in his cheek. (H. 45, 46). Uaj or General E. F. Reinhardt, 
Commanding Genera1, 76th Infantry Division, saw accused fa11 and gave 
instr1..ctions to Ke.jor Bork to 2.rrange to have accused taken to a hos
pita1 to ascertain vt.J.ether he had been injured. The instructions were 
repeated to accused. (R. 45) Grabe, however, assisted accused into 
the car he was to use on the march (R. 50), a quarter ton truck or 
"jeep" (R. 10). 

At about 7:35 a.m., while riding in the front seat of the truck, 
"f:;louched dovm in the seat" (R. 5) and leaning against the safety strap 
(R. 10), accused .;as observed by Brigadier General Jerome J. Uaters, 
division artillery COIIDTlander, and Colonel Arthur M. Sheets, Field A:r
tillery, division artillery executive officer (R. 5, 10). The truck 
had reached the vicinity of an "initial point" (R. 13) at the inter
section of 1:.cA:rthur Street and Annapolis Road in Fort George G. Meade 
(?.. 5, 10). The truck was ha1ted at Qenera1 Waters' command. Accused 
ali6hted and approached Genera1 Waters, staggering as he walked. Gen
eral Waters i'ormed the conclusion that accused was drunk. He told ac
cused to go to his quarters and accused asked, "Do I understand this 
as an arrest?". Cenera1 Waters replied in the affirmative and ordered 
Colonel Sheets to place Mcused in arrest and take him to the hospital 
and have hirn examined for sobriety. (R. 6, 11) Colonel Sheets took 
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accused to the station hospital where Lieuwnant Colonel Enery E. 
Alling, Medical Corps, and a soldier assisted accused into the build
ing (R. 11) where he was observed by Colonel Alling and given a 
11 blood alcohol" test (R. 18, 23). The test showed an alcoholic con
tent of 3.25 milligrams of alcohol per cubic centimeter of blood 
(R. 23). A.f'ter the sample of blood was drawn accused lay on a bed 
(R. 24) sleeping until about 2 p.m. (R. 26). Accused was physically 

examined at about 2 p.m., Septen.ber 10, by a medical officer Ylho, 

finding a fracture of the left. cheek bone, the zygc:matic arch, ar

ranged for accused's ~.dmission to the hospital as a patient (R. 55). 

Accused was hospitalized and treaw.d for the fractured bone and for 

his o~her ailments (R. 59). Upon the first routine examination of 

accused following his hospitalization "sugar" was found in his urine. 

Cn the f ollovd.ng morning another test for sugar was made but none vras 

.t'ound. Medical officers testified that the sugar content m~ pos

sibly have been brought about by concussion or brain injury, and that 

the presence of sugar in the urine denoted sugar in the patient's 

blood. (R. 56, 59, 62, 6J). 


General Waters and Colonel Sheets each testified that in his opin

ion accused was drunk when he alighted fran the quarter ton truck and 

when he was observed at about that time on the morning of September 

10 and on that account was not in pror,er condition to perform his 

duties (R. 6, 11). · General Waters testified that he based his opinion 

solely upon his observation of accused and upon accused ts appearance 

and his staggering (R. 6, e). Colonel Sheets testified that accused 

required assistance in aB.ghting, and that he "staggered and couldn't 

stand up". This witness testified that he based his conclusion of 

clrimkenness on accused's "actions, appearance, thew~ he taJ.ked and 

then the smell of liquor a.round him" (R. 11). .6-.ccused was not "bel

ligerent" toward anyone in witness' presence (R. 13). Colonel Alling 

testified: 


''¥.!hem I went out to the car he was very bellig
erent about getting out of the car and had to be as
sisted frcm the car and was unable to talk distinctly 
and stageered down the hallwey- and -was belliger~t 
when they attempted to remove his equipment and he at 
tempted himself to remove it and fUI:lbled vez-y badly 
and had a strong odor of alco."iol on his breath11 (R. 19), 

and that accused was "very evidently drunk". ·11itness observed accused 
.for four or five minutes but did not make a clinical examination. (R. 21) 
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He considered the results of the blood al~ohol test to be indicative 
or drunkenness. In his opinion the condition or accused aa he oq
aerved it could not have been brought about by a fall and .fracture 
of the zygomatic arch. (R. 19) Witness testified that a blow of suf
ficient force to fracture the zygomatic arch would be likely to pro
duce a concussion, and that if there was a concussion, "A man would 
be out cold" - the victim might be "daz~d, but that is not concussion" 
. (R. 21). Major Roger D. Reid., 1322nd Service Unit, ch:l,.e.f of the lab
oratory in the station hospital., testi.fied that he took the s_p3cimen 
of blood from accused. Witness did not at the time observe any bel
ligerency in accUS:ld but believed that he was ~ 

"he spoke rather incolierently B!ld was. 'fthen I .first 
went into th~ of.fies., l!e was aJready seated on-the 
chair 'With his bead very much lo;rrered and scarcely 
recognizing lrha.t was going on about him ai:id of some
what unsteady gait 'When he want to the room where 
the bed was"• (R~ 24) 

Major Reid testified that he thought that consumpti·on of at least 
three or four ounces or whiskey would be required to produce a blood 
alcohol content equivalent to that shown by the test of accused's 
blood. Normel.ly such a content would be •burned" and would disap
pear w:j.thin about eight hours after its. inception. Witmss made a 
second blood alcohol test at about 6 p.m., September 10, and then 
found two milligrams o.f alcohol per cubic centimeter of blood. (R. 25) 
Witness assumed accused had consmned more liquor in the interim but 
excluding this possibility., 'Witness believed that accuaedts inactivity 
followir.g the first blood alcohol test mir::, have retarded the elimination 
of the alcohol (R. 26). Witnei,s believed the blood alcohol test con
firmed the outward physicaJ. manifestations of d;'unkenness (R. 28). · 

Accused testified that on September 9 he s·uffered acutely frcm 

diarrhea and hemorrhoids and upon arrival at his hane went to bed. 

He ate very little ·that night. (R. 86} After dinner he drank one 

highbaJ.l and one bottle of' beer and went to bed between 9 and 9:30 

p.m. He got up the mxt morning at approximately eight minutes after 

five. He did not have a drink at'hane that morning. Ue did not have 

a drink at ~s of'.fice., and had no liquor in his luggage. He suffered 

some dizziness. Upon arrival at his office he sat at his desk and put 

on his revolver an:i .full equip:nent. He reached to the rear for his 

leggings and when he;bent over suddenly became dizzy and "practically 

blacked out• for a £ew minutes. He remained in the chair until time 
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to leave the orfice. He slipped an:i fell over the steps, striking 
the side of his face. (R. 87) He testified, . 

"I don•t remember anything after that tall until 
later on, and the next thing I remember after that 
fall was when Colonel Sheets tapped me on the _ 
shoulder donn at the IP and he sqs I have to take 
you to the hospital. and I don•t recall what I said 
except that it was •o.K., or •all right•; that•s 
the next thing I remember after the falltt (R. 87
88). 

There was no question in his mind but that he was on duty on the morn
ing or 5eptember 101 1942 (R. 88). 

Lieutenant lv'ke testified far the defense that he_ and his 'Wi!e 
had lived in the heme or accused far some months. He was 'With ac
cused during the evening or september 9. Accused drank one highball. 
(R. 33) Accused ate very little dinner - a small glass or fruit juice 
(R. 34). He showed no signs or intoxication men he retired. Witness 
next saw accused the following morning at about 5 a.m. Accused ap
peared to be weaker than usual but did not have a drink before leav
ing for his orfice. (R. 33) He did not have any brealctast to ,ritness' 
knowledge (R. 34). Before leaVing home 'Witnese had occasion to see 
the contents or accused's handbag, having replaced some cigarettes 
therein. There was no liquor in the bag. About half or a quart 
bottle o! liquor was in the house but it was left there. (R. 33) 
Witness, Mrs. J¥ke and accused went to the post together. Witness 
drove the car. He did not observe an;yth:1.ng abnormal about accused. 
Accused appeared "perfectly sober". .Viitnes.s' sense or smell was nor-· 
ma.l (R. 36) but he did not notice any odor of 'Whiskey on the breath or 
accused. Accused•s speech was "perfectly un.lerstandable"• \'litness ob
served accused walk to his office in his nermal. "rolling gaitn · (R. 34). 
Witness carried the bag to accused•s desk (R. 36). It would not have 
been possible for accused to obtain liquor from any source after leav
ing the hOU8e .md before arriving at the post, 'Without llitness, 
knowledge (R. 34). About two weeks after September 10 witnes8 searched 
accused•s hane but did not find arrr liquor other than that above de
scribed (R. 35 1 36). · 
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Mrs. Claire M. ~, a graduate nurse, testil'ied .Por the de
fense that she saw accused when he came to his hana ed.I'ly on 
September 9. Ile appeared to be weak and ate very little dinner. 
'When he ,rent to bed there was nothing unusual regarding his sobriety. 
He was logical. in all his comersation. (R. 37) On the following 
morning accused seemed normal. Witness sat bet'Ween Lieutenant :cyke 
and accused as they drove fran their home to the post. Accused ap
peared to be normal -when he left the car. W1tness did not notice 
any odor or 'Whiskey on his breath. (R. 38, 39) 

Major Edward C. Green, Jr.·, Field Artillery, testified for the 
defense that he saw accused at the 76th Infantry Division Artillery 
Headquarters between 5 :45 and 6 a.m., Saptember 10, Vihile accused was 
sitting in the ~ke car. Accused asked "how things were going"• He 
appeared to be •perfectly normal• and sober. Witness did not detect 
the odor or liquor, but was standing possibly a foot outside the car 
on the driverts side. (R. 40) Accused•s speech was not •thick" (R. 41). 
Witness had observed on September 9 that accused was weak and not "his 
nonnal self'* (R. 40). In liBl.ld.ng accused habitually •throws his body 
forward and walks more on his toes than the normal man walks and 
throws his bod;y out or balance" (R. 41). Captain Frederick c. Zunsteg, 
Field Artillery, testified for the def'ense that he saw accused about 5150 
a.m., September 10, while accused was sitting behind his desk. They 
had a brief conversation. Later accused appeared to fall asleep. 
Witness knew he was ill and weak and assumed that he fell asleep on 
this account. Witness did not observe any evidence or drunkenness. 
He did not get close enough to accused to smell his breath. (R. 42
44) 

Major Bork testified that he saw accused at approximately 7:10 
a.m., September 10, 'While accused was seated in his chair behind his 
desk apparently asleep. 'When accused left the roan w1. tness walked 
out behind him, followed him·down the walk, and assisted him to his 
feet when ha fell. It did not occur to witness that accused was under 
the influence or liquor. (R. 45) He did not· smell anything on accused 
indicating alcoholic drink, but .was· not directly in front or him or in 
a position in Vlhich his breath would be blown in witness t f'ace (R. 47). 
To witness I knowledge accused had some months before fallen on sane· 
steps. Witnoss believed accused was sober at that time. Accused 
normally 'Vlalked with a gai. t mi.ch •would border on doddering". 
(R. 46) Grabe testified for the def'ense that he was in the roan 
with and observed accused !ran about 6al5 a.m., September 10, to the 
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time he wa.c: aroused and left. There was no evidence of drinking by 
accused during this period. (R. 49, 50) Witness believed that if' 
accused had taken a drink witness would have noticed it. When ac
cused fell witness helped him to his feet. He appeared to be in a 
dazed condition. Witness did not at an:, time detect any odor of 
'Whiskey on the breath of accused {R. 50., 52) and observed nothing 
to indicate that accused :was drunk (R. 5.3). His speech was clear 
and coherent (R. 51}. w.ttness entered the quarter· ton truck with ac
cused (R. 50). When accused left the truck at General Waters , di 
rection he ttwavered a little bit" in wal.king (R. 53). When accused 
walked into the hospital. •there was just a slight wa.veringn (R. 5·4). 

Captain Bernard D. stack, Me~cal. Corps., testified far the de
fense that at about 2 p.m • ., September 101 he examined'accused at the 
station hospital. In witness' estimation accused was sober at that 
time. His speech was normal, he answered all questions rationally., 
he carried on a normal C?l'IV'ersation and.he walked norm.ally and on a 
straight line. (R. 55., 58} It was possible that the fracture suf
fered by accused might have produced a concussion. Ordinarily a 
concussion is "mani!ested by unconsciousness or i£ it is not that 
severe it !ffects the speech., incoordin~tion of the movements and 
slow motion". (R. 56) · 

· Major Frank Meyers, Medical Corps, 23rd General Hospital~ testi 
fied for the defense that accused was hospitalized· under ,vitness' · 
care (R. 58). A man in the physical condition in which accused was 
found upon admission to the hospital would be subject to spells of 
weakness or fainting spells. A fracture such as was suffered by 
accused might produce a concussion ar brain injury. (R. 59., 62) 
Regarding the sugar found in the urine of accused witness testi-. 
fied that he thought at the time of' the hospitalization that the 
sugar might suggest a possible brain injucy (R~ 62). No brain in
jury was, however,; found (R. 60). Witness also testif"ieda 

".Associated with increased blood sugar occasion
ally a.re what we call ketone bodies that arise 
due to lack of., or improper I burning of. sugar 
and they mey- misinterpret or falsify an alcohol 
blood report" (R. 63). 

Major Irving Hyman, 23rd General Hospital, a neurologist, testi 
fied for the defense that a blow on the head sufficiently hard to 
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.fracture the zygomatic arch might produce a concussion with symptoms 
which might be confused with symptoms o.t: drunkenness. Concussion . 
·~ have" an effect on the sugar content.of the blood. Witness 
testified in regard to the blood alcohol test that, 

"sugar in the blood stream interferes 'With the 
proper reading of the test. In the first place, 
sugar and alcohol; alcohol is a sugar and the 
sugar delays the oxidation of the alcohol and 
i.f trere is a high content of sugar in tre blood 
there is apt to be m inter.t:erence of the con
tent of alcohol in the blood and I would be .hesi
tant of the test taken upon a. patient with a 
high sugar content in the blood" (R. 66). 

Witness testified that the presence of sugar in the blood •mq delq 
the absorption of alcohol and give an abnormally high reading". Wit
ness also testified that loss o.t: blood mq result in anemia and con- · 
sequently in possible dizziness and drowsy spells.· (R. 67) In response 
to a question as to what the medical profession generaJ.:cy thoughtoi' 
the blood alcohol test, this vdtness testified: · 

"Well in gen3ral it shows that the person has 
been drinking ·sOl!le alcohol but in so far as the de
cision over the question of sobriety there is a 
great deal of controversyt' (R. 68). 

In 1d.tness • opinion a clinical. examination, that is, a complete physical 
and neurological examination, would be the best method ·of determining 
drunkenness (R•. 66). A. blood alcohol test would be Qnly corroborative 
(R. 69). Although the presence 01' sugar in the blood would· change the 
"reading" of the test, a showing o.f 3.25 milligrams ·or alcohol per 
cubic centimeter of blood would show that the ~erson nmust have had 
some11 drinks 01' liquor (R. 73). 

Captain William F. • Beswick, :Medical Corps, chief Of the "Neuro
Surgical Section, 23rd General Hospital., and First Lieutenam;.Joseph 
E. Muse, Jr., Medical Corps, testi.f~ed for the defense in substantial 
corroboration o.f Major Hyman as to the e.f.fect of blood sugar upon 
blood alcohol tests (R. 77, 79). Captain Beswick al.so testified in 
corroboration of Major Hyman as to the possibility that a coneusdon 
may cause sugar in the blood., es to the effect of such sugar on normal 
eJ 1ro1 nation of alcohol, and as to tho relative val.ue oi' blood alcohol 
tests to prove drunkermess (R. 76-78). 
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4. The evidence.thus shows that on September 10, 1942, while 
accused was on duty at Fort George a. Meade, Maryland, as S-J o! 
the 76th Infantry Division .Artillery, his physical condition, actions 
and appearance were such that superior officers who saw him concluded 
that he was drunk and took steps to relieve him fron the duty on 
which he was engaged. His breath bore the odor o! liquor, his speech 
was· impaired and he staggered when he walked. He exhibited sane 
degree o! belligerency toward a medical officer to whom he was taken 
for examination. A blood alcohol test indicated a heavy content o! 
alcohol in his blood. General Waters and Colon~l Sheets, as well as 
an experienced medical o!ficer and a laboratory technician, e:xpressed 
the opinion that accused was drunk~ It is undispute<;l that, regard
less o! the relative accuracy o! the readings of the blood alcohol 
tests as affected by blood sugar and its derivatives, the blood al
cohol test confirmed the use of liquor to some extent.· 

Accused testified. that he did not consume any liquor on September 
10 and had only one drink o! spiritous liquor during the evening o! 
September 9, and that he remembered little of mat occurred follow
ing his fall on the steps and consequent injury. otL.er witnesses who 
were vd.th him or saw him testified in his behalf that they did not 
observe in him any evidence o! drinking or o! drunkenness. Expert 
witnesses testified, in effect, that his injuries might have brought 
about a concussion with symptoms similar to those o! drunkermess and 
that the blood alcohol test was unreliable and possibly erroneous. 
There was evidence, also, that the results of the urine test were in
dicative of a possible concussion. N"o medical witness 'Who saw or ex
amined accused on September 10 testified, however, that accused did 
in fact suffer a concussion. 

Neither the odor of liquor on the breath or accused nor his bel
ligerency toward the medical o!ficer can be attributed to any possible 
concussion. No witness saw accused drink eY'!essively but he had re
cently consumed liquor in an appreciable amO\lllt for otherwise its 
odor would not have been detected. He had alcohol in his blood. His 
staggering and his difficulties with his speech were_ characteristic 
of drunkenness. Experienced and mature o!ficers mo saw accused be
lieved he was drunk. Under-the circumstances ~ conclusion that 
his abnormal coqdition, actiona and appearance were the result of 
physical injury would be conjectural and contr2.l'y' to the. dictates of 
camnon sense. The evidence ·establishes guilt beyond a reasonable 
doubt. 
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5. ParD.graph 12., Special Orders No. 98., 76th Inf~try Divisi.on., 
October 13., 1942., convening the court., indicates that seven members 
or too court and the trial judge advocate were not within the general. 
command or the convening authority but were members or the Third Serv
ice Command. By letters dated October 10 and October 13., 1942., 'Which 
accomp~ the record or trial., authority had been •delegated" by the 
Commanding General.., Third Service Command., to the Commanding General. 
of the 76th Infantry Division to designate the officers as lllBnbers 
and trial. judge advocate respectively of the general. court-martial 
to be convened for the trial. of accused. 

The Services of Supply Organization Manual. (1942) provides (401.00) 
that, · 

"The principal. objective of the conunanding genaral . 
of each service command (hereinafter referred to as 
the service commander) is to render assistance in all 
matters of supply and administration to all elements 
of the Army 'Within the geographic limits or the serv
ice command11. 

It is further provided therein (403.03) that., 

•the mission of service commarders in respect to 
.A:r'aJ3" Ground Forces units located within their 
physical. boundaries is to perform administrative 
iHt* functions for such units thus permitting those 
units to devote their full attention to their 
primary mission of training"• 

The 76th Infantry Division being within the territorial limits 
of. the Third service Command., there was no legal. impropriety in the 
action of the service commander in conf o:rmity with the purpose of the 
directives noted., in making the officers avail 'lble for detail on the 
court. The detail of the orficers by the division comnander waa ,valid. 

6. All members of the court joined in a communication· to the re
viewing authority·reconnnending that the sentence be commuted to a 
reprimand. The letter contained the following 1 

"The court was compelled to adjudge a sentence 
of dismissal by the mandatory provisions of A.W. 85. 
However., all members feel that the circumstances of 
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the accused's weakened physical condition and 
his long record of satisfactor'J service justify 
the exercise of cleiooncy. The members all con
sider that Lt. Col. H~s can still render val
uable service to the Government, particularly in 
the present emergency". 

· The action of the reviewing authority contains the follo"l'li.ng: 

"For tho reasons stated therein, I concur in 
the unanimous reconnnendation to clemency submit
ted by the court that the sentence be conmruted to 
an official repriJnand. 11 • 

7. The Arm:, Register shows the service of accused as follows: 

n1 lt. Inf. Sec. O.R.C. 27 Nov. 17; accepted 'Z7 
Nov. 17; active duty 27 Nov. 17; hon. dis. 11 
July 19.- 1 lt. of Inf. 1 July 20; accepted 27 
Nov. 20; trfd. to F. A. 29 May 27; capt. 23 Oct. 
29; maj. 1 Oct. JS; lt. col. 4 Feb. 4111. 

War Department records show that accused is 49 years of age. During 
his service as an officer 62 efficiency reports upon him have been 
rendered. 19 reports covering aggregate periods of about 6 years and 
6 months, show general ratings of superior. 35 reports covering about 
13 years show ratings of excellent or above average. 8 reports cover
ing about 7 months, show ratings of very satisfactory or average. 
The efficiency reports contain numerous remarks attesting to accusedts 
general efficiency and devotion to duty. His battery received the 
YJiox Trophy for 1931. He has been specially commended on four oc
casions. His 201 file contains nothing of a derogatory nature • 

. 8. The court was legally constituted. No errors injuriously af
fecting the substantial· rights of accused were committed during the 
trial. The Board of Review is of the opinion that the record of trial 
is legally sufficient to support the findings and sentence and to war
rant confirmation thereof. Dismissal is mandatory upon conviction of 
violation of Article of War 85. 

~---~~~~...,.::;;.~r(.4b,,lf--~~~' Judge Advocate. 

~~El!!i~~~'-'l(Z._;:;;~~~~~~, Judge Advocate. 
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1st Ind. 

- To the Secretary or war• 

. l. Herewith transmitted for the action ct the President are the 
record ot trial and the opinion of the Board of Review 1n the case 

· ot Lieutenant Colonel Ernest T. H~es (~10221), Field Artillery. 

2. ·I concur 1n the opinion of the Board of Review that the 

record of trial is leg~ sufficient to support the findings and 

sentence end to warrant confirmation thereat. Accused was found 

drunk at Fort George G. Meade, Maryland, while on ·duty as S-3 of 

the 76th Int'antr;r Division .Artillery. He was sentenced to dismis

sal. For some time prior to being f'ound drunk he bad been ill 1'i.th 

diarrhea and bleeding hemorrhoids and was physically 1'8ak at the 

time of his offense. His military record is on .the 'Whole excellent. 

All manbers of the court and the reviewing authority recamnended that 

the sentence be camnuted to a reprimand. In.view of all the circum

stances and the recc,mnendations !or clemency, I recamnend that the 

sentence be cani'irmed but cCIDlllUted to a reprimand to be a<lroi oi stered 

by the reviewing authority and that the sentence as thus modii'ied be 

carried into execution. 


3. Inclosed are a draft of a letter !or your signature, trans

mitting the record to the President f'or his action, and a form or Ex

ecutive action designed to carey into e!i'ect the reccmnendation here

inabove made, should such action meet lli.th approval. 


~ ~·_e___ ' 

Lt;yron c. Cramer, 
Uajor .Qeneral, 

The, Judge Advocate o~neral. 
3 Incls. 


Incl.1-Record of trial. 

Incl.2-Draft of let. tor 


sig. Sec•. of war. 

Incl• .3-Form of action 


(Sentence confirmed but ccmmted to. reprba:od•. G. C.K.O. 33, 12 Mar '1fN.;3) 
• . - • f ' ' 
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