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WAR DEPARTMENT
Services of Supply
In the Offioce of The Judge Advocate General.
Washington, D.C.

AUG 1 1942

UNITED STATES SEVENTH CORPS AREA

Trial by G.C.M., convened at
Fort Francis E. Warren,

Wyoming, June 23, 1942. Dis~
honorable discharge (suspended)
and oconfinement for one snd one-
half (1%) years. Disciplinary
Barracks.

Ve

Private LEROY MADISON
(20502536), Company E,
128th Infantry.

OPINION of the BOARD OF REVIEW
HILL, CRESSON and LIPSCOMB, Judge Advocates.

l. The record of triel in the case of the soldier named above
having been examined in the Office of The Judge Advocate General and
there found legally insufficient to support the findings end sentence
in pert, has been examined by the Board of Review, and the Board sub-
mits this, its opinion, to The Judge Advocate General.

2. The aoccused was tried on the following Charge and Specification:
CHARGE: Violation of the 68th Artiocle of War,

Specification: In that Private leroy Medison, Co. E,
128th Infentry, did, at Fort Ord, Californis, on
ar about April 21, 1942, desert the service of the
United States end did remain sbsent in desertion
until he was apprehended at Cheyemne, Wyoming, on
or about April 22, 19542.

The accused plesaded not guilty to the Specification and Charge, but
guilty to ebsence without leave in violation of Article of War 6El.

He was found guilty as charged, sentenced to be dishonorably discharged
the service, to forfeit all pay and allowances now due or to become due,
and to be confined at hard labor for five years. The reviewing authority
approved the findings and sentence, but reduced the confinement adjudged
to one and one~hslf years, ordered the execution of the sentence as modi-

(1)
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fied, but suspended the dishonorable discharge, and designated the
United States Disciplinary Barracks, Fort Leavenworth, Kensas, as

the place of confinemsnt. The result of the trial was published in
Gensral court-Martial Orders No. 239, Headquarters Seventh Corps Ares,
July 14, 1942.

3s It was stipulated that if an extract ocopy of the morning
repart of Company E, 128th Infantry, of the morning of April 21, 1942,
were introduced in evidence it would show an entry "Private Madison,
duty to AN.O.L, ‘P!'il 21, 1942" (Ro 5)0

The only witness introduced by the prosecution was Sergeant
Raymond F. Sullivan, Military Police Detachment, Fort Franocis E. Warren,
who testified that he saw accused at 7 pems, April 22, 1942, standing
on & corner in Cheyenns, Wyoming, and notliced a blue braid on his cap.
Vhen he found that accused had no written authority for being absent
from his organization, he turned him over to the guard at Fort Franocis

E. Warren, #youming (R. 6-6).

4, Acoused testified that ho entered the service on February 19,
1940, and was & membor of Company E, 128th Infantry, 32nd Division,
Fort Ord, California. On April 21, 1942, he secured a pass at 7 aem.,
which was good until 12:45 a.me that night. He was going to his home
in Girard, Ohio, to get married. He left his orgenization at 8 a.m.,
left Monterey at sbout 9 aesm., and hitch-hiked to Cheyenne, where he
was picked up by the military police on the evening of April 22, 1942,
with another soldier who lived in his home town. He knew of no expected
movenent of his organiszation, and would not have been given & pass if
a move were oontenplated. He knew it was ageainst Army rezulations to
take off without permission and also knew that he did not have the con~-
sent of his company commander to get married. At no time during his
absence did he intend to desert the service of the United States (R.
7-12).

5« Ths evidence thus shows that accused absented himself without
leave for ons day, terminated by apprehension in Cheyenne, Wyoming. He
was traveling, in uniform, by hitch~hiking on a direct route to his home
in Girard, GChio, for the purpose of getting married. The record fails
to show that the accused was dissatisfied with his station, orgsnization,
or with the service generally. His statement of his destination and
explanation of his purpose negative an intent not to return. The Board
of Review finds nothing in the absence or attendant circumstances to
Jjustify e reasonable inference that accused intended to desert, i.e.,
intended to quit the service of ths United States.
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In Cif 213817, Fairchild, where accused was apprehended after
an absence without leave of 22 days, during which he lived openly near
his post, the Board of haview stated;

"x » * The Manual for Courts-Martial states that =
"t If the condition of absence without

leave is much prolcnged, and there is no

satisfactory explanation of it, the court

will be justified in inferrinz from that

alone an intent to remain permanently ab-

sent * * %,
Determination of the question as to whether absence is
'much prolonged' or satisfactorily explained, within
the meaninz of the quoted clause, must depend upon the
circumstances of the absence. An arbitrary yardstick
of time may not be applied. Ths absence must be so
prolonged that, ronsidered in the light of proved
causes and motives or in the light of a lack of ration-
al explanation, it leads in-sound reason to a conslu-
sion that the soldier did not intend to return. The
absenoce in the instant case, 80 considered, is not of
such duration as to justify an inference of intent not .
to return.™

6. For the reasons stated, the Board of Review is of the opinion
that the recard of trial is legally sufficient to support only so much
of the findings of guilty of the Charge and its Specificatlon as involve
findings that acocused, at the place alleged, absented himself without
leave from his organization from April 21, 1942, to April 22, 1942, in
violation of Article of War 61, and legally sufficient to support only
so much of the sentence as involves confinement at hard labor for three
deys end forfelture of two days' pay.

Lot - /$L§ji(é2<\y Judge Advocate.

L lrna o Ohpsaon o wwdgo savosste.

(Dissent ) » Judge Advocate,
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WAR DEPARTMENT
Services of Supply
(4) In the 0ffice of The Judge Advocate General
Washington, D.C.

N AT 3 1942

UNITED STATES ; SEVENTH CORPS AREA
v, ) Trisl by G.C.M., convened at

) Fort Frencis E. Werren,

Private LEROY MADISON ) Wyoming, June 23, 1942. Dis-

(20502636), Compeny E, ) “honorable discharge (suspended)

128th Infantry. ) and confinement for one and one-
) half (1%) years. Disciplinary
) Barracks.

DISSENTING OPINION by LIPSCOMB, Judge Advoocate

1. The record of triasl in the case of the soldier named above,
having been exsmined in the Office of The Judge Advocate General and
there found legally insufficient to support the findings and sentence,
hes been examined by the Board of Review.

2. The accused was tried on the following Charge and Specifica-
tion: :

CHARGE: Violation of the 58th Article of War.

Specification; In that Private Leroy Madisom, Co. E,
128th Infantry, did, at Fort Ord, California, on
or about April 21, 1942, desert the service of the
United States and did remain absent in desertion
until he was apprehended at Cheyenne, Wyoming, on
or about April 22,,1942.

The acocused pleaded not guilty to the Specification and Charge, but
guilty to ebsence without leave in violation of Article of War 61,

He was found guilty as charged, sentenced to be dishonorably discharged
the service, to forfeit all pay and allowances now due or to become due,
and to be confined at hard labor for five years. The reviewlng suthority
approved the findings and sentence, but recuded the confinement adjudged
to ons and one-half years, ordered the execution of the sentence as modi-
fied, but suspended the dishonoreble discharge, and designated the United
States Disciplinery Barraoks, Fort leavemworth, Kensas, as the plece of
confinement. The result of the trial was published in General Court-
Martial Orders No. 239, Headquarters Seventh Corps Area, July 14, 1942.

/ <
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3e The evidence shows that the accused went absent without leave
from his organization at Fort Ord, California, on April 21, 1942. (a
the evening of the following day he was appreheanded, in unifarm, at
Cheyenne, Wyoming, a distance of about 700 miles by air lime and over
1,200 miles by rail from Fort Ord (R. 5-6).

The acoused testified that on April 21, 1942, after he had
seoured a pass, good until 12:45 that night, he had decided to return
to his home in Girard, Ohio, erd to get married there. Hs left his
organization at 8 a.m., and in company with another soldier of his

- organization whose home was also in Girard, Chio, hitch-hiked to
Cheyenne, where he was arrested by the military police. He testified
that he knew of no expeoted movement of his organization, eand that he
did not at eny time intend to desert the service. He also testified
that he knew hs was violating Army regulations in leaving the area of
his orgenization without permission (R. 7-12).

When questionsd by the court as to why he had started for his
home in Ohio the accused replied that he "* * * got disgusted down
there. We didn't have any monsy for smokes or anything™. The acocused
added, however, that he had not been disgusted with the Army. VWhen
questioned further as to whom he blamed for his lack of money or his
failure to receive pay, the acoused replied, "Sometimes company clerks
have something to do with it". The acoused explained that he had
formerly been a member of the 37th Division and had been transferred to

the 32nd Division before it had been sent to California (R. 10).

4. Since the accused admitted that he was abseat without leave
when apprehsnded at Cheyenne, Wyoming, the only question regquiring de-
termination is whether the evidence supports the oconclusion that the
acocused at scmetime during his unauthorized absence intended to remain
awsy permsnently from his organization.

The proof of any specific intent is diffiecult, and can only
be determined by facts or circumstances surrounding conduct. This dif-
ficulty is clearly recognized in the Manual for Courts-Martial, 1928,
wherein the President under the specific authority of Article of War
38, has designated certain evidentiary facts which may be the basis of
s legitimate inference of an intent to desert. The Manual states that -

"+ % » Such inference may be drawn from such circum-
stances as that the accused * * * was arrested or surrendered
at a considerable distance from his station; #* * * that he
was dissatisfied in his company or with the militexry service;
* » #," (M.C.M.,, 1928, pare 130)
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Since in the present oase the acoused was arrested at a
distance of about 700 mlles from his organization, it appears, to use
the language of the Manual, that he was "arrested * * » ot a consider-
able distance from his station". Furthermore, the acoused testified
to the fact that he was disgusted because he had not been paid and by
insinuation blamed his company clerk for his lack of funds. This evi-
dence indicates "that he was dissatisfied in his company * * =%,

Thus, it is apparent that the record presents two evidentiary
factors from which, under the instructions of the Manual, the court was
permitted to infer that the acoused had the "intent" to desert the

-service. It must be presumed from the findings of guilty that the court
drew such an inference. It follows, therefore, sinoe the Board of Re-
view is not to weigh the evidence, nor to deny to the court its faect-
finding function, that the findings of the court should be approved.

N 6. Accordingly, I conclude that the record of trial is legally

~sufficient to support the findings of guilty of the Charge and the
I Specification thereunder, and to support the sentence.

%% (0 %&4 Judge Advocate.
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lst Ind,
War Department, J.A.G.0., NP 18 1942 - To the Secretary of Wer.

l. -Herewith transmitted for your astion under Artiocle of War 50%.
as smended by the act of Mugnst 20, 1937 (50 Stat. 724; 10 U.S.C. 1622),
is the record of trial in the case of Private leroy Madison (20502536),
Compeny E, 128th Infantry, together with the foregoing opinion of the
Board of Review., '

2. I concur in the opinion of the Board of Review and recommend
that eo much of the findings of gullty of the Charge and its Specifiocation
a8 involve findings of guilty of an offense by accused other than absence
without leave from Fort Ord, California, from April 21, 1942, to April 22,
1942, in violation of the 6lst Article of War, be vacated; and that so
much of the sentence as is in excess of confinement at hard labor for
three days and forfeiture of two days' pey be vacated; and that all the
rights, privileges, and property of which accused has been deprived by
virtue of that portion of the findings and sentence so vacated, be
restored.

3¢ Inoclosed herewith is & form of action designed to carry into
effect the recommendation hereinsbove made should it meet with your

spproval.
\—u)“-\a/\"\\ Q N QN-\-—_»._\ -
Myron C. Cramer,
Major General,
The Judge Advocate General.
2 Incls.

Incl. 1- Record of trial.
Incle 2= Form of action.
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“ Private JOSEPH D. CRGWLEY

WAR DEPARTLENT
Services of Supply
In the Office of The Judge Advocate General
Washington, D. C.

[N

NOV 20 1942

)
N
UNITED STATES SECOWD SERVICE COMMAND
Trial by G.C.M., convened at
Fort Dix, New Jersey, June
30, 1942. Dishonorable dis-
charge {suspended), and con-
finement for five (5) years.
Disciplinary Barracks.

Ve

(33026719 ), Task Force Re=
placement Pool, Fort Dix,
New Jersey.

N Nt Nt S S o S o

OPINION of the BCARD OF REVIEW
HILL, CRESSON and LIPSCOMB, Judge Advocates

le The record of trial in the case of the soldier named above
having been examined in the 0ffice of The Judge Advocate General and
there found legally insufficient to support the findings and sentence
in pert, has been examined by the Board of Review, and the Board sub-
mits this, its opinion, to The Judge Advocate General,

2+« The accused was tried upon the following Chargesand Specifica~-
tions: .

CHARGE I: Violation of the 86th Article of iiar.

Specifications In that Pvt Joseph D Crowley, Task Force
Replacement Pool, Fort Dix, H.J. on guard and
posted as a sentinel, at Fort Dix, N.J. on or about
June 2, 1942, did leave his post before he was regu-
larly relieved.

CHARGE II: Violation of the 58th Article of Var.

Specification: In that Pvt Josepn D Crowley, Task Force
Replacement Pool, Fort Dix, L.J. did, at Sen
Francisco, California, on or about December 26,
1941, desert the service of the United States by
absenting himself without proper leave from his
orzanization, with intent to shirk important
sorvice, to wit: embarkation for cuty at an un-

9)
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known foreign destination, and did remain absent
in desertion until he surrendered himself at Fort
Dix, N.J. on or about Januery 12, 1942.

He pleaded guilty to Charge I and the Specification thereunder; and not
guilty of desertion in violation of Article of Viar 58, Charge II, but
guilty of absence without leave in violation of Article of War 6l. He
was found guilty of the Charges I end II and the Specifications there-
under, and sentenced to be dishonorebly discharged, to forfeit all pay
and allowences due or to become due, and to be confined at hard labor
for five years. The reviewing esuthority approved the sentence, ordered
its execution, but suspended the dishonorable discharge, end designated
the United States Disciplinary Barracks, Fort Leavemnworth, Kansas, es
the place of confinement. The proceedings were published in General
Court-liartial Order No. 251, Headquarters Second Corps Area, Governors
Islend, New York, July 21, 1942.

3« The only evidence for the prosecution shows that, on December
26, 1941, the accused absented himself without leave from his organiza-
tion and stsation "APO 901, Port of DBmberkstion, San Francisco, California,
while his unit was awaiting embarkation for foreign service, and that he
thereafter surrendered himself at Fort Dix, New Jersey, on January 12,
1942 (Bx. 1, R. 7-9).

4. Concerning the charge of leaving his post while on duty as e
sentinel {Charge I), to which the accused pleaded guilty, the accused
testified in explanation end in mitigation that he left his position
and went into the boiler room where he was found asleep because he was
suffering from a pain in his side and wanted to sit down and rest for
a time, that he did not intend to go to sleep, that he had told the
corporal of the guard before being posted as a sentinel that he had a
pain in his side but the corporal had only laughed, and that he had
not called the corporal of the guard or asked for relief.

The accused testified further that he was assigned to guard
berracks which required him to walk around a square block, that the
boiler room into winich he entered was back of the barracks but within
the block which he was guarding, that he was instructed to walk on
the outside of the buildings, that he entered the boiler room at sbout
9:15 pem., that he was due to be relieved from duty at 10 p.m., that
he still suffered from pains in his side, and that the pains had been
diagnosed as due to constipation (R. 14, 15-18).°

5 Concerning the allegation of desertion, Charze II, the accused -
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testified that he had pleaded guilty to absence without leave in
violation of the ¢lst Article of Var end was absent from December

26, 1941, to January 12, 1942. The accused testified further that

his orgenization arrived in San Frencisco from Virginie Beach on the
day before Christmas; that he was homesick and wanted to see his
father who had been hurt in an accident while workinz in a navy yard;
that he absented himself from his organization on Christmas day and
went home; that he wore his uniform during his entire absence; and that
he surrendered himself at the coffice of The Provost Marshal, Fort Dix,
New Jersey, with the hope of beinz sent back to his organization. He
tostified specificelly that he never intended to desert,-s’

The accused also testified that the men of his orgenizetion
had not known that the organization was about to leave for foreign
service; that he had packed two bags, each with different equipment,
but that he did not remember being told that one bas was to be placed
in the hold of a saip end the other bag retained for immediate use;
that there were rumors among the men of his organization as to the
destination of the orgenization, including rumors both that the organ-
ization was going overseas and that it was not going; overseas; that
‘the men of his organization thought that because their organization
was & Coast Artillery unit it would be stationed on the west coast;
end that he¢ saw no preparation in his orzanization for an overseas
movement (R. 9-14).

6s The Specification, Charge I, alleges that the accused, "* = »
being on guard and posted as a sentinel, at rort Dix, N.J. on or about
June 2, 1942, did leave his post before he was rezularly relieved".
The accused pleaded guilty to this Specification and the evidence pre-
sented by him in explanation of the offense is not inconsistent with
his plea, On the other hand, the evidence presented by the accused
corroborates his plea of guilty. The prosecution presented no evidence
upon this Charge.

The evidence shows that the accused while posted as & sentinel
on a post which required him to walk around certain buildings, left his
vost and entered the boiler room of one of the buildings and there went
to sleep. According to the test as set forth by the Doard of Review in
CH 222856, 8tevenson, a sentinel has left his post within the meaning
of the 86th A;ticlg—bf yWar when "he has so far removed himself from his
normal position or area of duty as to be unable adequately to perform
his duties"., Clearly the accused in the present case had so far removed
himself from his normal position of duty as to be unable adequately to
guard the buildings.
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7« The Specification, Charge I1I, alleges that the accused deserted
the service by "absenting himself without proper leave from his orgeni-
zation, with intent to shirk important service, to wit: embarkation for
duty at an unknown foreign destination, * * *". The evidence, however,
feils to sustain this allegation. There is proof that the organization
to which the accused was attached had been transferred from Virginia
Beach to San Francisco and had been given the address of APO 901, Port
of Embarkation, Sen Frencisco, California. There is also evidence that
the accused had been required to pack two bags, one with one type of
equipment and one with another type of equipment. There is also evidence
that there were rumors in the organization of the accused that the organi-
zation might leave for foreign service, but there were also rumors that
it might be stationed on the west coast. There is no evidence, however,
that the accused was informed that his organization was to embark for
foreign service or that he knew of its impending departure. -The conclu-
sion cannot, therefore, be legally drawn that the accused absented him-
self from his orgenization in order to avoid embarkation with it. There
is, accordingly, no proof of desertion in order to avoid important service.

8. Although there is evidence in the record which may indicate that
the accused left his orgenization with the intent not to return, the alle-
gation of the Specification, Charge II, did not present such an issue be-
fore the court, and accordingly a finding of guilty of desertion based
thereon is not authorized. 1In CM 224765, Butler, the stetement is made
that -

"The offense of desertion is defined as ' * * * absence
without leave accompanied by the intention not to r eturn, or
to avoid hazardous duty, or to shirk important service!
(X.ColMe, 1928, par. 130). Thus it is apperent that desertion
is an offense requiring a specific intent of mind. It is
equally clear that the word 'desert! is a broad, inclusive
term and when used in a specificetion is susceptible of at-
tributing to the accused any ome of the three intents of
mind described above. When, therefore, the word 'desert!
in a specification is modified, as in the present case, by
the phrase '* * x in order to avoid hazardous duty * #* »!,
its meaning is nerrowed and the justiciall e issues of the
Specification are accordingly restricted. Furthermore,
when a Specification alleges desertion with an intent to |
avoid hazerdous duty, the proof must show such an intent.
If the proof shows no such intent, but rather an intent
not to return to the service, there is a fatal variance
between the allegata and the probata and a finding of
guilty of desertlon besed on such proof cennot be approved."
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The plea of guilty to absence without leave under the above
Specification as well as the evidence shows, however, that the accused
absented himself without leave from December 26, 1941, to January 12,
1942, a period of seventeen days. The maximum punishment for this
period of absence without leave is confinement at hard labor for onme
month and twenty-one days and forfeiture of two=-thirds of his pay per
month for a like period (par. 104 ¢, M.C.M., 1928). There is no limit
of punishment prescribed for the offense of a sentinel leaving his post
before being relieved, in violation of the 86th Article of War.

9 For the reasons stated the Board of Review is of the opinion
that the record of trial is legally suifficient to support the findings
of guilty of Charge I and the Specificatiova thereunder, legally suf-
ficient to support only so much of the rindings of guilty of Charge II
and the Specification thereunder as involve findingsthat the accused
at the time and place alleged absented himself without leave from his
organization on December 26, 1941, and remained absent without lsave
. until he surrendered himself on Jemwery 12, 1942, in violation of the
6lst Artlcle of War, and legelly sufficient to support the sentence.

R —
ARLS, K8 (ke R ?r , Judge Advocate.

1

MM_QQW » Judge Advocate.
' L & C(')W , Judge Advocate.
/







WAR DEPARTMENT
Services of Supply
-In the Cffice of The Judge Advocate General 15)
Washington, D.C. A
SPJGH
CM 223517

UNITED STATES SEVENTH CORPS AREA

Ve Trial by G.C.M., convened at
Fort Francis E. Warren, Wyoming,
June 23, 1942. Dishonorable
discharge (suspended) and con-
finement for one and one~half
(1%) years. Disciplinary
Barracks.

Private MIKE REBRACA
(35007091), Company E,
128th Infantry.

-
N St Ml sV S eV eV oot ! \J

OPINION of the BOARD (F REVIEW
HILL, CRESSON and LIPSCOMB, Judge Advocates.

1, The record of trial in the case of the soldier named above
having been examined in the Office of The Judge Advocate Generel and
there found legally insufficlent to support the findings and sentence
in part, has been examined by the Board of Review, and the Board sub-
mits this, its opinion, to The Judge Advooate General,

2. The accused was tried upon the following Charge and Specifica-
tion:

CHARGE: Violation of the 58th Article of War.

Specification: In that Private Mike Rebrace, Co. E,
128th Infantry, did, at Fort Ord, Celifornia on
or about April 21, 1942 desert the service of the
United States and did remain absent in desertion
until he was apprehended at Cheyenne, Wyoming on
or about April 22, 1542.

The accused plsaded not guilty to and was found gullty of the Charge and
its Specification. He was sentenced to be dishonarably discharged the
service, to forfeit all pay end allowances due or to become due, and to
be confined at hard labor for five years. The reviewing authority ap-
proved the sentence, but reduced the confinement adjudged to ono and one-
half years, ordered the execution of the sentence as modified, but sus-
pended the dishonorable discharge, and designated the United States
Disciplinary Barracks, Fort Leavenworth, Kansas, as the place of confine=-
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ment. The result of the trial was publishea in General Court~-Martial
Orders No. 228, Headquarters Seventh Corps Area, July 11, 1942.

3. It was stipulated that a properly authenticated extract copy’
of the morming report of Company E, 128th Infentry, Fort Ord, California,
if ipntroduced in evidence, would show the entry "Private Mike Rebraoce,
35007091, duty to AWOL, April 21, 1942" (R. 5).

The only witness introduced by the prosecution was Sergeant
Raymond F. Sullivan, Military Pollce Detachment, Fort Frencis E. Warren,
who testified that he saw the accused in uniform at 7 pem., April 22,
1942, standing on a corner in Cheyenne, Wyoming, and noticedthe Infentry
braid on his cap. When he found that accused had no furlough papers, he
took accused imto custody and turned him over to the guard at Fort Franecis

E. Warren, Wyoming (Ro 5"6)-

4, The accused made an unsworn statement as follows;

"] was in the 37th Division and had applied for fur-
lough. About three days before my furlough cams up and
three days before pay day they transferred me to the 32nd
Division. I asked the Captain if I could get a furlough
and he said I could about the 10th of the next month. He
said I'd get pald then too, When I got to the 32nd, 1
asked them about the furlough and they said they couldn't
glve it to me. My mother was sick and I wanted to see my
brother before he went into the army. I couldn't get any
money in the army in California end I tried to borrow from
the Red Cross, but I couldn't get 1t there. I tried to
borrow some from home, but I didnt't hear from them for a
month and a half, so I decided to go hame and borrow some
money and come back™ (R. 7).

5. Tho evidence thus shows that accused, at Fort Ord, California,
absented himself without leave for one day, terminated by apprehension
in Cheyenne, Wyoming. He was traveling in uniform to his home to see his
sick mother, and to see his brother before the brother went into the Army.
As hs could not get eny money from the Army, the Red Cross, or his home,
from which he had not heard for a month and a half, hs decided to go home,
borrow some money, end coms back. The record fails to show that he was
dissatisfied with his station, organlzation, or the service generally.
His statement of his destination and explenation of his purpose negative
an intent not to return. The Board of Review finds nothing in the absence
or attendant circumstances to Justify & reasonable inference that accused
intended to desert, i1.e., intended to quit the service of the United States.
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The facts in this case are substantially identical with those
in the companion case, CM 223489, Madison, in which the Board of Review,
on August 1, 1942, expressed & similer opinion.

. In CM 213817, Feirchild, where accused was apprehended after an
absence without leeave of 22 days, during which he lived openly near his
post, the Board of Review stated:

“x » » The Manual for Courts-Martial states that -
"+If the condition of absence without

leave is much prolonged, and there is no

satisfactory explanation of it, the court

will be justified in inferring from that

alone an intent to remain permanently ab-

sent * » *x,°!
Determination of the question as to whether absence is
'‘much prolonged' or satisfactorily explalned,. within
the meaning of the quoted clause, must depend upon the
circumstances of the absence. An arbitrary yardstick
of time may not be applied. The absence must be so
prolonged that, considered in the -light of proved
causes and motives or in the light of a lack of ration~
al explanation, it leads in sound reason to a conclu-
sion that the soldier did not intend to return. The
absence in the instant case, so considered, is not of
such duration as to justify an ilnference of intent not
to return.”

6. For the reasons stated, the Board of Review 1s of the opinion
that the record of trial is legally sufficient to support only so much of
the findings of guilty of the Charge end 1its Specification, as involve
findings that acoused, at the place alleged, absented himself without
proper leave from his organization from April 21, 1942, to April 22, 1942,
in violation of Article of Wer 61, and legally sufficient to support only
80 much of the sentence as involves confinement at hard labor for three
deys and forfeiture of two days' pay.

sl ("/%ef( ~y- Judge Advocate.
&

0 nasff oo o nage savocate.

(Dissent ) , Judge Advocate.
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Ve Irial by G.C.M., convened at

Fort Freancis E. Warren, Wyoming,
June 23, 1942. Dishoncrable
discharge (suspended) and con=
finement for one and one-half (13)
years. Disciplinary Barraocks.

Private MIKE REBRACA
(35007091), Company E,
128th Infentry.
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DISSENTING OPINION by LIPSCOMB, Judge Advocate.

The record of trial in the case of the soldier nsmed above
is substentially the same as the record of trial in the case of CM
223489, Madison, and for the reasons expressed in the dissenting
opinion in that case, I respectfully dissent in this case, and con~-
oclude that the record of trial is legally sufficient to support the .
findings of guilty of the Charge and the Specification thereunder,
and to support the sentenoce.

Cg . ,//Judgo Advooate.
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UNITED STATES

Second Lieutenant ROBERT
H. THOMAS (0=450497),
Infantry, Headquarters
Company, <nd Battalion,
36th Armored Regiment.

1. The record of trial in the case of the officer named above
has been examined by the Board of Review, and the Board submits this,

Ve

WAR DEPARTMENT
Services of Supply

In the Office of The Judge Advocate General

Washington, D. C.

AUG 8 1942

8TH ARMORED DIVISION

Trial by G. C. M., convened at
Fort Knox, Kentucky, July 15,
1942, Dismissal,

N st Nt N st st aat? N st

OPINION of the BOARD OF REVIEW
HOOVER, BAUGH and SIMPSON, Judge Advocates,

its opinion, to The Judge Advocate General,

2. Accused was tried upon the following Charge and Specifi-

cations;

CHARGE:; Violation of the 95th Article of War,
Specification 13 (Nolle prosequit)

Specification 2; In that 2nd Iieut, Robert H., Thomas,

Hq. Co., 2nd Bn., 36th Armd, Flegt., being indebted
to Kamargo Furniture Co., 132 Court St., Watertomn,
N. Y., in the sum of Fifty-one dollars and thirty-
five cents (851.35), for furniture, which amount
became due and payable on or about February 1,

1942, did, at Fort Knox, Ky., from February 1,

1942 to June 29, 1942, dishonorably fall and neglect
to pay said debt.

Specification 33 In that 2nd Lieut., Robert H. Thomas,

Hq. Co., 2nd Bn., 36th Armd. Regii., being indebted
to Officers' Club, Fort Knox, Ky., in the sum of
Fourteen Dollars ($14.00), for suindry items, which
amount became due and payable on or about May 1,
1942, did, at Fort Knox, Ky., from May 1, 1942, to
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June. 29, 1942, dishonorably fail and neglect to
pay said debt.

Specification 4: In that 2nd. Iieut. Robert H. Thomas,
‘Hg. Co., 2nd Bn., 36th Armd. Regt., being indebted
to Post Signal Officer, Fort Knox, Ky., in the sum
of Eight Dollars and Eighty-Five cents ($8.85), for
sundry items, which amount became due and payable
on or about June 1, 1942, did, at Fort Knox, Ky.,
from June 1, 1942 to June 29, 1942, dishonorably
fail and neglect to pay said debt.

Specification 5; In that 2nd ILieut. Robert H. Thomas,
Hq. Co., 2nd Bn,, 36th Armd. Regt., being indebted
to Miss Clarise Bickett, c/o Post Exchange, Fort
Knox, Xy., in the sum of Thirteen Dollars ($13.00),
for sundry items, which amount became due and pay~
able, on or about April 1, 1942, did, at Fort Knox,
Kys, from April 1, 1942, to June 29, 1942, dishon-
orably fail and neglect to pay said debt,

Specification 6: In that 2nd Lieut. Robert H. Thomas,
Hg. Co., 2nd Bn,, 36th Armd, Regt., being indebted
to ' J. W. Loevenhart and Co., Louisville, Ky., in .

the sum of Three Hundred and Twelve Dollars ($312,00),

for wearing sapparel, which amount became due and
payable, on or about October 1, 1941, did, at Fort
Knox, Ky., from October 1, 1941 to June 29, 1942,
dishonorably fail and neglect to pay said debt,

Specification 7: In that 2nd Lieut. Robert H, Thomas,
Hq. Co., 2nd Bn., 36th Armd, Regt., being indebted
to Officers' Mess, Pine Camp, N. Y., in the sum of
One Dollar and Seventy Cents (31.70), for meals
thereat consumed amounting to One Dollar and Fifty
Cents ($1.50), and a chit amounting to Twenty
Cents ($0.20), which amount became due and payable,
on or about May 1, 1942, did, at Fort Knox, Ky.,
from May 1, 1942 to June 29, 1942, dishonorably fail
and neglect to pay said debt. :

SpecificatibnEB: In that 2nd Lieut. Robert H. Thomas,
Hq. Co., 2nd Bn,, 36th Armd. Regt., being indebted

-2
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to J. W. Loevenhart, Louisville, Ky., in the sum
of Five Dollars ($5.00), as a personal loan, which
“amount became due on or about September 30, 1941,
did, at Fort Knox, Ky., from September 30, 1941

> to June 29, 1942, dishonorably fail and neglect to
pay said debt. . '

Specification 9: In that 2nd Lieut. Robert H, Thomas,
Hq. Co., 2nd Bn., 36th Armd. Regt., being indebted
to Friedman and Co., Louisville, Ky., in the sum
of Fifteen Dollars and Twenty-Five Cents ($15.25),
for wearing apparel, which amount became due on or
.about October 1, 1941, did, at Fort Knox, Ky., from
October 1, 1941, to June 29, 1942, dishonorably fail

. and neglect to pay said debt.

Specification 103 In that 2nd Lieut. Robert H. Thomas,

. Hq. Co., 2nd Bn,, 36th Armd. Regt., being indebted
to Rodes-Rapier Co., Louisville, Ky., in the sum of
One Hundred Eleven Dollars and Thirty-Three Cents
($111,33), for wearing apparel, which amount became
due on or about October 1, 1941, did, at Fort Knox,
Kye., from October 1, 1941, to June 29, 1942, dishon-
orably fail and neglect to pay said debt.

Specification 11; In that 2nd lieut. Robert H. Thamas,
Hq. Co., 2nd Bn,, 36th Armd. Regt., being indebted
to Woodruff Hotel, Watertown, N. Y., in the sum of
Cne Hundred Forty Dollars ($140.00), for sundry
items, which amount became <due on or about December
16, 1941, did, at Fort Knox, Ky., from December 16,
1941, to June 29, 1942, dishonorably fail and neglect
to pay said debt.

Specification 12: . In that 2nd Lieut. Robert H. Thomas,
Hq. Co., 2nd Bn., 36th Armd. Regt., having on or
about September 15, 1941, become indebted to J. W.
Loevenhart, Louisville, Ky., in the sum of Five

- Dollars ($5.00) for personal expenditures, and hav-

+ing failed without due cause to liquidate said in-
debtedness, and having on or about September 15,
1941, promised said J, W. Loevenhart that he would
on or about -September 30, 1941 settle such indebted-
ness in full, did, without due cause, at Fort Knox,
Ky., on or about September-30, 1941, fail, dishon-



(24)

orably, to keep said promise,

Sp601flcat10n 13: In that 2nd lLieut. Robert H. Thomas,
Hq. Co., 2nd Bn., 36th Armd, Regt., being indebted
to the Post Exchange, Fort Knox, Ky., in the sum of
Eighty Dollars ($80.00), for sundry items, which
amount became due and payable on or about June 1,
1942, did, at Fort Knox, Ky., from June 1, to June

.29, 1942, dishonorably fail and neglect to pay said
debt,

Specification 14: In that 2nd ILieut. Robert H. Thomas,
Hq. Co., 2nd Bn., 36th Armd, Regt., did, at Fort
¥nox, Ky., on or about June 12, 1942, with intent to
deceive Commanding Qfficer, 36th Armd. Regt., of-.
ficially report to the said Commanding Officer that
he was indebted in the sum of Five Hundred Fifty-Two
Dollars and Eight Cents ({552.08), which report was
known by the said 2nd Lieut. Robert H. Thomas to be
untrue in that at that time he was indebted in the
sum of Seven Hundred Fifty Two Dollars and Forty
Eight Cents (5752.48).

Specification 15;: (Nolle prosequi)

A nclle prosequi was entered with respect to Specifications 1 and 15
of the Charge. Accused pleaded guilty to and was found guilty of the
Charge and Specifications 2 to 14 thereunder, inclusive. No evidence
of previous comvictions was introduced. He was sentenced to be dis-
missed the service. The reviewing authority approved the sentence and
forwarded the record of trial, including in his action the following:

"Pursuant to Article of War 48 the order directing
execution of the sentence is withheld,."

The record of trial has been treated as if forwarded for action under
Article of Viar 48.

3. Under Specifications 2 to li, inclusive, and Specification 13
accused was found guilty of dishonorzble failures and neglects, up to
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June 29, 1942, to pay debts as follows:

| ~Sompwn
t;t"o\om o\ b

Creditor

Kamargo Furniture Co.
Officers!' Club, Ft. Knox
Signal Officer, Ft. Knox
Clarise Bickett

J. We Loevenhart & Co,
Cfficers!' Mess, Pine Camp
Je Wo Loevenhart
Friedman Company
Rodes~Rapier Co.
Vioodruff Hotel

Post Exchange, Ft. Knox

(25)

Date payment  Amount

fell due

Feb, 1, 1942 & 51.35

Nay 1, 1942 14,00
June 1, 1942 8.85
Apr. 1, 1942 13.00
Octs 1, 1941 312,00
May 1, 1942 1.70
Sept. 30, 1941 5.00
Oct. 1, 1941 15025

Octe 1, 1941 111.33
Dec. 16, 1941 140,00
June 1, 1942 80,00

Total-$ 752.48

Under Specification 12 he was found guilty of dishonorable failure to keep
a specific promise to pay the debt of $5 owing to J. Vi, Loevenhart. Under
Specification 14 he was found guilty of making a false official report
that his total indebtedness was $552,08 when in fact, as he knew, the
total was $752.48.

The only evidence introduced was a written stipulation (R. 9; Ex. 1)
in which i1t was agreed that the allegations of Specifications? to 14, in-
clusive, were true and in which certain specific facts relating to Speci-
fications 5, 6, 10 and 14 were set forth,

As to Specification 5 it was stipulated that in the presence of two
other officers accused falsely denied that he was indebted to Clarise
Bickett (par. 5, Stip.).

As to Specification 6 the stipulation, together with attached cor-
respondence and a statement of account, shows that between September
18, 1941, and September 27, 1941, Just prior to his graduation from an
officers' candidate school at Fort Knox, Kentucky, accused purchased on
credit fram J. W. Loevenhart & Co., Loulsville, Kentucky, civilian and
uniform clothing and accessories at prices aggregating 3312, and agreed
to make payments on account at the rate of §50 per month., Accused did
not make any payment prior to July 5, 1942. Several letters requesting
payment were sent to accused and on November 27, 1941, a complaint of

"nonpesyment was made by the creditor by letter to the commanding officer,

-
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Pine Camp, New York, where accused was stationed., On January 30, 1942,
accused wrote a letter to the creditor wherein accused falsely asserted
that he had forwarded to the concern two 50 payments (pars. 2, 3, Exs,
A-E, stip.).

Concerning Specification 10 the stipulation shows that between
September 27, 1941, and October 2, 1941, accused purchased on credit
from the Rodes-Rapier Company, Louisville, Kentucky, clothing and ac-
cessories at prices aggregating $111.33, and did not thereafter meke
any payment on account., Between May 13 and June 15, 1942, he re-
peatedly declined to accept from the malls a registered letter from
the creditor relating to the account (par. 4, Txs. F-II, Stip.).

As to Specification 14 the stipulation shows that on June 12, 1942,
the commanding officer, 36th Armored Regiment, addressed to accused, a
member of that regiment, an official indorsement requiring accused to
submit a report embodying a complete and accurate list of all his
debts incurred following his entry on active duty and remaining un-
paid. On the same day accused submitted by indorsement to the regi-
mental camander a list of four items of indebtednesses aggregating
5551.83. His total debts at that time exceeded the amount reported
by about $200 (par. 6, Exs, I-J, Stip.).

Accused did not testify or make an_unsworn statement,

4.A The findings of guilty are supported by the pleas of guilty.
There is nothing in the stipulation inconsistent with the pleas of
guilty.

5. War Department records show that accused is 25 years of age.
He is a high™school graduate, He served as an enlisted man from June
29, 1935, to June 28, 1938; from July 11, 1938, to October 2, 1939;
and from January 21, 1941, to September 30, 1941, He was a member of
the Regular Army Reserve from October 2, 1939, to August 24, 1940.
He graduated from the Armored Force Officers' Candidate School, Fort
Knox, Kentucky, and was commissioned a second lieutenant, Army of the
United States, on September 30, 1941, He was ordered to active duty
on October 1, 1941,

Thile serving as an enlisted man he was convicted of unlawfully
driving away an automobile, the property of an officer, without the
consent of the owner, on November 18, 1938, and was sentenced to
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confinement at hard labor for one month and forfeiture of $14. In
May, 1942, a delinquent commissary account in the amount of $1,30
owing by him was made the subject of official correspondence., The
account was paid on May 22, 1942.

On July 27, 1935, the director of the Federal Bureau of Investi-
gation reported to the War Department that accused had been arrested
by the sheriff's office of Duncan, Oklahama, on August 28, 1934, on
& charge of petty larceny. Disposition of the case was not reported.

6, The court was legally constituted., No errcrs injuriously
affecting the substantial rights of accused were commnitted during the
trial. In the opinion of the Board of Review the recard of trial is
legally sufficient to support the findings and sentence and to warrant
confirmation of the sentence, Dismissal is mandatory upon conviction
of violation of Article of War 95.

m , Judge Advocate.

SZW # / M U Judge Advocate.,
/&M(}w W Judge Advocate.
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)
Ve ) Trial by G. C. li., convened at
) Fort Huachuca, Arizona, June
Private JALES RGWE )
(34204378), Company A, )
318th Engineer Battalion. )

30-Jduly 1, 1942. To be hanged
by the neck until dead.

OPINICN of the BOARD OF REVIEW
HOOVER, BAUGH and SIMPSON, Judge Advocates,

1. The record of trial in the case of the soldier named above
‘has been examined by the Board of Review and the Board submits this,
its opinion, to The Judge Advocate General,

2. MAccused was tried upon the following Charge and Specifi~-
cation; '

CIARGE: Violation of the 92nd Article of War,

Specification:s In that James Rowe, Private,
Company "A" 318th Engineer Battalion, did,
at Fort Huachuca, Arizona, on or about June
9, 1942, with malice aforethought, willfully,
deliberately, feloniously, unlawfully, and
with premeditation kill one Joseph Shields,
Private, Company "A", 318th Engineer Bat-
talion, a human being, by stabbing him with
a knife,

He pleaded not gzuilty to and was found guilty of the Charge and Speci-
fication. No evidence of previous convictions was introduced, Ile was
sentenced to be hanged by the neck until dead, all members of the court
present concurring in the findings of guilty and in the sentence (R. 74).
The reviewing authority approved the sentence and forwarded the record of
trial, stating that "pursuant to Article of War 50%" the order directing
execution of the sentence was withheld, The record has been treated as
if forwarded for action under Article of VWar 48.
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3. The accused, the deceased, and all witnesses mentioned by
name herein were members of Campany A, 318th Engineer Battalion (col=-
ored), stationed at Fort Huachuca, Arizona. The uncontradicted evi-
dence, including the testimony of the accused who was sworn and testi-
fied in his own behalf, shows that the accused did, at Fort Huachuca,
Arizona, on June 9, 1942, at about 7:55 p.m., (R. 4) stab Private
Joseph Shields with a pocket knife in the left side of the neck Just
behind the angle of the jaw (R. 39, 59), partially severing the common
carotid artery and causing the death of Shields from hemorrhage about
fifteen minutes thereafter (R. 4, 8; Ex. A). A medical officer who
saw the wound testified that it was "about a centimeter long and very
deep!" and that "it would have taken a great amount of force" to in-
flict it with a sharp pointed instrument (R. €). Shields was of
athletic build and weighed about 180 pounds (R. 54). Accused testi-
fied that he weighed 144 pounds when he entered the Army (on lay 2,
1942) (R. 66) and that Shields was "a way bigger" than accused (R. 67).

On the day in question some cigarettes belonging to Private Thomas
Rose had been wrangfully taken from the barracks of the company while
the men were at drill (R. 53). Shields was latrine orderly during the
day (R. 54). At about 7:30 p.m., in front of the company barracks and
directly across the street fram the 318th Engineer Battalion dispensary,
Shields walked past a group of men which included Rose, Private larry N.
Reed, Private Harry Roach and accused. Accused remarked that Shields
had cigarettes and made related remarks snggesting the possibility that
Shields had stolen the cigarettes belonging to Rose (R. 9, 18, 53, 53).
Shields turned about, walked up to accused and admonished him against

#making any statements like that about cigarettes,
about me, it will make the fellows around here think
I am a thief" (B. 54).

Shields asserted his innocence of any wrongdoing in connection with
the disappearance of the cigarettes (R, 18, 19)., EReed testified that
Shields appeared at this time to be "pretty mad" (R, 13), but Roach
testified that Shields did not appear to be angry (R. 22). Roach
intervened with some placating statements, Warned that he might get
in trouble Shields exclaimed, "To Hell with the guard-house" but later
said,
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"Forget about it, I don't want him to signify no
more that somebody stole his cigarsttes, if he
signifies that again, he will see what happens"
(R. 10),

Rose testified that he believed ‘Shields made "a motion with his hands,
as though he was bawling Private Rowe out® (R. 54). The "argument"
stopped, accused sat down on a sawhorse and Shields walked about nine
paces away and sat down alone on another sawhorse (R. 10, 18, 19).
Reed and Roach testified that shartly thereafter, within one to ten
minutes (R. 10, 19), accused left the scene and walked "around in
front of the Day Room" (R. 10). .

Accused returned to the scene in or near the day room of the bar-
racks at about 7:55 p.m., from ten to twenty-five minutes after the
~dispute had terminated (R. 4, 14, 19, 55), walked up to Shields who
was still seated on the sawhorse or on a "mop rack" (R. 27) and
stopped within two feet or less in front of Shields. . Accused had his
hands in his pockets (R. 11, 24, 33) and renewed the discussion con-
cerning the cigarettes, What then transpired was related by an eye~
witness, Private Richard L. Page, who was standing about four feet
from accused (R. 25), as follows: ‘ . , '

%I heard Shields tell Rowe, 'I don't want nobedy to
accuse me of nothing he didn't see me do,' and Rowe
told Shields, 'You want to whip my ass,! and Shields
said, 'Man, forget about it,! and Rowe kept saying,
'You want to whip my ass,' and Shields said, 'What
are you going to do about it (R. 28),

The concluding remark by Shields was made in a louder tone than he had
used before (R. 28). 7Witness. testified that Shields remained sitting
with his hands on the sawhorse and made no movement of any kind (R. 27)
except that he "started to lean forward, he was sitting straight up®
(Re 28)s As the last remark by shields was uttered (R. 27), accused’
drew his right hand from his pocket, holding an open knife, and "all
in one motion® (R, 26) stabbed Shields in the neck on the left side

(R. 26, 27)., Another eyewitness to the assault, Private Benjamin H.
Peterson, who was sitting on the sawhorse beside and within “arm's
reach"of Shields, after testifying that Shields was seated when
stabbed and had made no threats, gestures or movements (R. 29, 42),
related the occurrence as followss ‘

-
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The only thing is they were talking there a while
and Private Shields said, 'Forget about it,t! and
they were talking there for a while longer, and
Private Shields said, 'What are you going to do
about it?' and when he got the last word out, he
was stabbed" (R. 39).

Peterson also testified that Shields told accused "a couple of times",
with rising inflection "as if he wanted him to leave him alone" (R, 38),
to "forget about it" (R. 37). Shields further raised his voice when he
asked accused "what are you going to do about it" (R. 42). Witness
looked at both Shields and accused (R. 38, 39) but did not see anything
to cause him to anticipate serious trouble (R, 41). Witness turned his
head away and "before I looked back again the blood was flying" (R. 38).
Rlood spurted on witness' legs and shoulder (R. 39), and witness then
saw accused stepping back from Shields, with an open knife in his hand,
the point of the blade down and with the sharp edge of the blade nearest
his body (R. 38). Reed testified that he saw accused and Shields after
the return of accused to the scene and observed that the two were talk-
ing together while standing (R. 11, 14). Witness did not hear any
threats by Shields and did not see him make any motions toward accused
(Re 11, 12), Witness thought it was "just another argument® and turned
away (Re 16). He did not see the assault but heard a "scuffle", turned
about and saw accused with the knife in his hand and saw Shields on his
feet staggering (R. 14, 15). Witness thought the knife was of medium
size, an "ordinary knife" which was "possibly longer than my fingert

(R. 15)'

Following the assault accused was heard to say, "I done what I
wanted to, I am satisfied" (R. 21). After making this remark accused
walked away a few feet, closed his knife and walked toward the company
orderly room (R. 33). Shields was taken to the dispensary (R. 15, 21),
. thence to the station hospital, where he died at about 8:10 p.m. (R. 58;
Bx, A)o

Sergeant Roosevelt McCloud and lst Sergeant Ruby L. Bennett each
testified that he saw and talked to accused, near the company orderly
room, soon after the assault (R. 43, 49). lNcCloud stated that upon
seeing accused witness "ran up and asked him what had happened"., Ac-
cused replied:

a soldier had accused him of taking cigarettes
and he didn't want to bear the name of a thief
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for stealing cigarettes, and I asked him what he
did, and he replied, 'I cut the soldier,' and I

said 'Whereabouts?'! and he said, ‘I don't know,

but I tried to kill him'® (R, 44).

Dennett stated that as he approached the orderly room accused walked
toward him and gave Bermett a closed knife bearing blood stains, Bennett
asked him what he had done and accused replied that "a boy came down to
whip him"* and that accused "tried his best to kill him", Accused made
the statement "like he meant it".(R. 49).

Accused testified that in the couwrse of the first controversy
Shields told him, "I will knock your teeth dowmn your throat" and that
accused stated that he did not intend to insinuate that Shields had
stolen the cigarettes (R. 58). Accused did not leave the scene but
remained seated near Shields (R. 59, 64). After a few minutes had
passed (Re 59) - "it wasn't so awful long" (R. 64), accused and Shields
had further words in which Shields, v

"told me he didn't like the remarks I made and I
told him I thought he had forgot about those cig-
arettes, that I wasn't insinuating he stole the
cigarettes, and he jumped up to hit me, and I cut
him* (R. 59).

Concerning the second exchange of words and assault accused testified
further that Shields said, }

n1T don't like what you said about those cigarettes,!
and I said, 'I thought you had forgot about the cig-
arettes,! I sald, 'I didn't accuse you of stealing
the cigarettes, it is not encugh to fight about, and
I don't want you to jump on me about that,! and he
said 'I don't like it,' and I said, 'It ain't any use
for you to whip me about that,!' and when I sald that,
I don't know what got into the fellow, but all of a
sudden he got up and grabbed at me, and I cut him;

I got the knife out of my pocket and cut him" (R. 61).

He testified that the second dispute *didn't last any time, only Just a
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few words® (R. 60), and that during the diapute Shields %got up and
started to me and I got up about the same time he did"™ (R. 64). Ac-
cused did not run away because he believed Shields would attack him
in any case and because-accused had not said anything which should
have prompted a fight (R. 60), Shields seized accused "in the collar®
with his left hand and drew back his other hand to strike accused (R. 62).
In self-defense, to prevent the expected blow (R. 60, 62, 63), accused,
at this point, drew his knife from his pocket, op‘ened the knife by using
his left hand and struck at Shields (R. 61, 72). Accused *didn't have
any certain place in mind to cut him* (R. 61). Accused testified that
Peterson, who stated that he was sltting close to Shields at the time
of the assault, "wasn't no where around there, There wasn't no one but
me and Private Shields around there® - ‘(Re 66). Accused had previously
used a knife in fights and knew how to'use one %in a case of that kind®
(Re 63). Although Shields was considerably the larger man accused was
not afraid of him (R, 67). The knife usaiwas an ordinary pocket knife .
with a blade about two inches long. The blade stayed partly open at all
times but accused had not manipulated it into this condition (R. 70, 71).
The knife was received in evidence to be withdrawn at the close of the
trial (R. 69; Ex. B). Accused did not intend to kill Shields. After
the assault accused did not talk to anyone other than lst Sergeant Bennett,
When he saw Bennett accused gave him the knife and told him he hed been in
a ﬁ.ght and had cut the soldier (R« 60). \

4e It is undisputed that at the place and time alleged, without legal
Justification, accused stabbed Shields with a knife and thereby killed him,

The stabbing followed disputes between the two, A There can be no
doubt that the first dispute was precipitated by remarks.of accused sug=-
gesting that Shields may have stolen another soldier's cigarettes. This
Shields resented, The dispute was composed and quiet was restared. All
of the prosecution evidence was to the effect that after the first dis-
pute accused left the scene, returned later, sought out Shields and, . -
with a knife in or near his hand in readiness for instant use, renewed
-the dispate,” The first exchange of words commenced at about 7330 pem. . -
Shields was not stabbed until about 7155 p.m. A considerable period
thus intervened between the first dispute and the renewal and it is .
clear that ample time was afforded for the subsidence of whatever heat
of passion the firet dispute may have arcused. There was adequate time .
for reflsection and recovery by accused of his composure.

While Shields was seated and with no provocation other than the
disputes and the final query by Shie;ds,., ghat are you going to do about
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‘17" accused assaulted Shields by striking him with great force with
the deadly point of a knife.. The blow reached a vulnerable spot at
which it was, to all appearances, aimed. The eyewitnesses were posi-
tive that Shields had made no threatening gestures toward accused prior
to the assault., One witness who did not see the actual assault testi~
fied that Shields was standing Jjust before he was stabbed but the wit-
nesses who were nearest and who closely observed the assault were
positive that Shields remained seated. The statememts by accused im-
mediately following the stabbing that, "I done what I wanted to, I am
satisfied", and that he tried to kill Shields, were admissions which,
together with all the other circumstances, evidenced an aggressively
wicked mind and a deliberate and inexcusable plan to kill.

In his testimony accused denied any intent to kill shields and,
in effect denied that he made statements evidencing such intent.
 His denials are entitled to no credence inthe face of the uncontra-

dicted proof of what he did and the testimony of credible witnesses

- a8 to what he sald. Malice 1s, moreover, presumed from the use of
the deadly weapon (par. 112a, M.C.M.). Although a pocket knife may
not inherently be a deadly weapon it becomes one when so used that

~ 1t is likely to cause death or serious bodily injury (Wharton's Crim-.
inal Law, 11th Ed., sec. 850). Where such a weapon is used in a man-
ner likely to, and does cause death the law presumes malice from the
act.

* The assertion by accused that immediately prior to the stabbing

- Shields arose and while standing seized accused by the collar for the

apparent purpose of striking him with his fist, was not wholly con-

- sistent with accused's contention that he struck Shields when the lat-
ter #jumped up to hit me", and was in essence contrary, in any case,
to all the disinterested testimony. Accused!s-statement that he tried
to placate Shields by disavowing any insinuation that Shields had
stolen the cigarettes was at variance with the other witnesses and
with his own declaration to McCloud, soon after the assault, that
.-Shields had charged accused with being the thief. His assertions

that Shields threatened to knock his teeth down his throat and that
accused and Shields were the only persons present at the scene cannot,
in the light of the positive statements of the cther witnesses, be

~ accepted as accurate,  Taken as a whole the testimony of accused, in
80 far as it is suggestive of a theory that he acted in self-defense,
is quite unworthy of belief, Even were the testimony of accused in
this particular accepted as true, he did not state facts which would
‘constitute a legal excuse for the killing, No danger.to accused more
serious than might result from a fist fight was claimed. He testified
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that he was not afraid. He had previously used knives in fights. He
made no effort to retreat. As stated in paragraph 148a of the Nanual
for Courts-lartials

"To excuse a killing on the ground of self-defense
upon a sudden affray the killing must have been be-
lieved on reasonable grounds by the person doing the
killing to be necessary to save his life or the lives
of those whom he was then bound to protect or to pre-
vent great bodily harm to himself or them, The danger
must be believed on reasonable grounds to be imminent,
and no necessity will exist until the person, if not
in his own house, has retreated as far as he safely
can, To avail himself of the right of self-defense
the person doing the killing must not have been the
aggressor and intentionally provoked the difficulty

L

In the opinion of the Board of Review the evidence as a whole
leaves no doubt that accused was the persistent aggressor and that he
suddenly and unexpectedly attacked Shields without any adequate provo-
cation or necessity of self-defense and with preconceived design. The
record establishes beyond reasonable doubt that the homicide was com-
mitted by accused with malice aforethought, willfully, deliberately,
unlawfully and with premeditation, as alleged. This was murder in
violation of Article of War 92. :

5. The defense offered in evidence testimony as to the contents
of WaDeAsG.C. Form 20 (Soldierts Qualification Card) relating to Private
Benjamin H. Peterson, for the purpose of showing "the comparative status
of these men by their Classification Test records with a view to the
velght that will have upon their credibility". An objection to the

ffer was sustained (R. 73). Although the contents of the form were
not described it may be assumed that they may have included remarks in-
dicative of a comparatively low intelligence rating in Peterson's case.
BExpert testimony bearing upon the powers of observation and memory of
the witness might have been competent for the purposes of impeachment,
but it does not appear that the contents of the form were of this ex~
pert quality and no predicate for admission of the offered testimony
was otherwise laid. No error was comnltted., The weight to be given
Peterson's testimony was a matter to be determined by the court upon
observing and hearing him testify, He was examined and cross-examined
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at length, There is nothing in the record which indicates that he
is of' subnermal intelligence or otherwise reflects adversely on his
credibility.

6. The charge sheet shows that accused is 36 years of age and
that he was inducted into’the military service at Camp Blanding, I'lorida,
on May 2, 1942. .

7. The cowrt was legally constituted and had jurisdiction of the
person and offense involved, Na errors injuriously affecting the sub~
stantial rights of accused were committed during the trial. The Board
of Review is of the opinion that the record of trial is legally suf-
ficient to support the findings and sentence and to warrant confir-
metion of the sentence. The death penalty is authorized upon con-
viction of violation of Article of War 92,

N
MM , Judge Advorate,

, Judge Advocate,

h . o/
ﬁudm Ww , Judge Advocate.

v
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1st Indn ,
Viar Department, J,A.G.0., AUG 21 1942 - To the Secretary of War.

1, Herewith transmitted for the action of the President are.the
record of trial and the opinion of the Board of Review in the case of
Private James Rowe (34204378), Company A, 318th Engineer Battalion.

2. I concur in the opinion of the Board of Review that the
record of trial is legally sufficient to support the findings and
sentence and to warrant confirmation of the sentence. Accused
murdered a fellow soldier by deliberately, viciously and without
warning plunging a knife blade in the victim's neck while the
victim was peaceably seated on a bench at his barracks. Accused
had previously provoked a dispute in the course of which the victinm
had, in effect, demanded retraction of slanderous remarks by accused.
After a cooling period of about half an hour accused renewed the dis-
pute despite efforts by the victim to placate him., The victim was
larger than accused but made no threatening movement toward accused.
Immediately after the assault accused expressed satisfaction with
his act and declared that he had intended to kill, At the trial he
contended that he struck with the knife to prevent the victim strik-
ing accused with his fist, This contention was at variance with
overvhelming direct and circumstantial evidence to the contrary., I
find no extenuating or mitigating circumstances and accordingly
recommend that the sentence be confirmed and carried into execution.

3. Inclosed are a draft of a letter for your signature trans-
mitting the record to the President for his action, and a form of
ixecutive action designed to carry into effect the recommendation
hereinabove made should it meet with approval,

‘ U SO

lyron C. Cramer,
Major General,
The Judge Advocate General. '
3 Incls.
Incl.l-Record of trial,
Incl.2-praft of let, for
sig. Sec, of Var.
Incl.3-Form of action.
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g 4. A. G, 0. Form No, 34
D G TR WAR DEPARTMENT 39)
: IN THE OFFICE OF THE JUDGE ADVOCATE GENERAL .
WASHINGTON, D. C.

Board. of Review

CM 223648
AUG 5 1942
UNITED STATES SECOND SERVICE COLI:AND
SERVICES OF SUFPLY
v. ‘ Trial by G.C.M., convened at
Fort Jay, New York, June 26
P;;;;t; XINCENT A. NUGENT 1942. Dishonorable disoharée
ith Rzogngaigzzgzzy C, and confinement for one (1)
Battalion year. Disciplinary Barracks.

HOLDING by the BOARD OF REVIEW
HILL, CRESSON and LIPSCOMB, Judge Advocates.

The record of trial in the case of the soldier named above has
been examined and is held by the Board of Review to be legally sufficient

to support the sentence . //_:)
AATo 5 /¢</C<'o¢—~Judge Advocate.

Q;Qwa/y%
Lbrer. &

Judge Advocate.

, Judge Advocate.
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SPJGJ CL 223648 1st Ind.

War Department, S0S, JeAeG.Cey - - 111942 " To the Secretary of War,

1. The record of trial and the accompanying papers in the
case of Private Vincent A. hugent (32000238), Company C, 4th
Reconnaissance Battalion, together vith the opinion cf the zoard
of Review are transmitted herewith pursuant to Article of Var 502,
as amended by the act of August 20, 1937 (50 Stat. 724; 10 U.S.C.
1522), for the action of the Secretary of War.

2, The opinion of the Board of Review finds that the record
is legally sufficlent to support the findings as to both Charges
and Specification 2 of Charge I and the Specification of Charge II
and the sentence. I do not concur in this opinion, but, for reasons
hereinafter set forth, I am of the opinion that the record of trial
is legally sufficient to support only so much of the findings of
zuilty of Charge I and Specification 2 thereunder as involves a
finding of zuilty of absence vithout leave, in violation of Article
of iar 61, and to support the findings of guilty of Charge II and
the Specification thereunder involving failure to obey, in violation
of Article of Var 96. .

3. The accused, now twenty-seven years of age, when thirteen
years old suffered an accident wherein he fractured his right foot,
lost one toe and part of another, and has sensation in but one toe
of that foot. Continuous pain and lindted use of his foot cohtributed
to accused being unable to hold a job prior to his entry into the Army.
Inducted according to the charge sheet, but having volunteered accord-
ing to the testimony of accused, on February 26, 1941, he was stationed
at Fort Benning, Georgia, and assigned to compass and map worl, Trans-
ferred to Camp Gordon, Georgia, in November, 1941, and exposed to
regular training, he fell out on lons marches and could net drill.
Accused went absent without leave on llarch 4, 1942, and traveled by
bus to his home in New York City where he "rested up® and voluntarily
surrendered at Fort Jay, New York, on llarch 14, 1942, Released on
March 19, 1942, and ordered to retwn to Camp Gordon, accused failed
to obey orders and returned to his home in New York City. When asked
why he went home the second time, he testified that he felt it was
impossible to carry on. However, accused remained in uniform and on
April 12, 1942, voluntarily surrendered in New York City, and testified,
"I came back to see what I could do. I was removed from the hospital.
I wanted to find what I could do., TWhether or not I could do some kind
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of duty". A medical officer who examined accused upon surrender
recommended his return to hismroper station for action on a
certificate of disability for discharse because of a defective
right foot, The record indicates that the accused was exanined
by other medical officers who belisved he should be discharged
for physical disability. The court recommended, as a matter of
clemency, that the accused go before a medical board to be dis-
charged for physical disability before approval of the sentence,

. 4o The evidence taken in its aspect most unfavorable to him
shows accused falling to obey orders to return to Camp Gordon and
going absent without leave and sazying he felt it was impossible to
carry one. There is no substantial evidence in this record that
accused intended to desert the service, His absence was not pro-
longed (24 days); he remained in uniform; and he voluntarily
surrendered,

The following, from a holding by the Board of Review in a
case of alleged desertion in which accused had been absent without
leave for twenty-two days, 1s pertinent: -

"¢ 3¢ % The lanual for Courts-Ma?tial states that:

tTf the conditicn of absence without leave is much
prolonged, and there is no satisfactory exvlanation of it,
the court will be justified in inferring from that alone
an intent to remain permanently absent, # % %! (Par. 130a,
KaCelle

"Determination of the question as to whether an
absence is 'much prolonged! or satisfactorily explained,
within the meaning of the quoted clause, must depend
upon the circumstances of the absence. 4an arbitrary
yardstick of time may not be applied. The absence
must be so prolonged that, considered in the light of
proved causes and motives or in the light of a lack of
rational explanation, it leads in sound reason to a.
conclusion that the soldier did not intend to return.
The absence in the instant case, so considered, is not
of such duration as to justify an inference of intent
not to return." (CM 213817, Falrchild)

- In CN 205916, Williams, accused, who left Fort McArthur,
California, on September 6, 1936, and surrendered himself at Fort
Hayes, Ohio, 2500 miles away, on September 23, 1936, was found
gullty of desertion by the court, the Board of Review said:
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"The only evidence introduced by the prosecution
shows that accused absSented himself without leave from
his organization and station at Fort licArthur, California,
on September 6, 1936, and remained so absent without
leave until he surrendered himself in uniform at Fort
Hayes, Chio. , .

¥* * # #* #

"In the absence of any other proof, it seems clear
that, without regard to accused's.explanation the foregoing
evidence, showing merely an absence of seventeen days
terminated by surrender in uniform at the military post
nearest the accused's home, where he must have known he
was in danger of apprehension, is in itself, insufficient
to establish any intention to abandon entirely the mili-
tary service,

#* * ¥* # #

M 3 % The burden of proof to the contrary was upon
the prosecution throughout,and inasmuch as i had intro-
duced no evidence inconsistent with the entire innocence
of the accused of desertion, it is the opinion of the
Board of Review that the evidence of record is legally in-
sufficient te support the finding of guilty of that offense".

There must be substantial evidence of accused's intention not
to return to the service. .

"The record of trial therefore presents the gquestion
of law whether the evidence is legally sufficient to
support the findings that accused deserted. Desertion is
absence without leave from the service with the concurrent
intent not to return thereto. In order to sustain a con-
viction of desertion there must be substantial evidence
tending to show the necessary intent not to return to the
service.# % #" (CM 198750, Knouff)

Accused's absence is amply explained by the record, his absence
was of relative short duration, distance is not a controlling factor
and accused's intention not to desert the service is shown by his
statement that he did not intend to desert, and on the contrary,
.when asked, "Did you come back to this station to obtain an honorable
discharge?", accused answered, "I came back to see what I could do.
I was removed from the hospitals I wanted to find what I could do.
¥hether or not I could do some kind of duty". No dissatisfaction
with the service was expressed. Accused testified that he liked
the Army and wanted to be in it because his father is an old Army
man. He did map work and compass work at Fort Benning, but because

-3 -
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of his injured foot couldn't do marches and ordinary guty.

There is.nothing in the record to rebut the testimony of

accused that he didn't intend to desert, that he wanted to

carry on in some duty, although because of his foot he could

not carry on ordinary duty, and that he didn't report the trouble
he had with his foot because he was afraid he would be discharged
from the Army. The evidence shows that the foot condition cannot
be corrected by an operation, and that a certificate of disability
discharge was recommended by a board of officers. The evidence

in its entirety shows an inconsistency with guilt of desertion and
a consistency with innocence. There is a complete lack of substan-
tial evidence upon whicha intent not to return can be inferred.
On the contrary, there is ample substantial evidence showing an
intent to return.

The record, as to Charge I and Specification 2 thereunder is
legally sufficient to support only a finding of guilty of absence
without leave from larch 19, 1942, to April 12, 1942, in violation
of Article of War 6l. The maximum punishment listed by paragraph
104¢, Yanual for Cowrts-Martial for this offense is two months and
twelve days of confinement at hard labor and forfeiture of two-
thirds of accused's pay per month for a like period. Upon the
finding of guilty as to Charge II and the Specification thereunder
of fajlure to obey, in violation of Article of War 96, the maximum
ound.shment is six months of confinement at hard labor and forfeiture
of two-thirds cof accused's pay per month for a like period,

5. In the interest of substantial justice, I reconmend that
only so much of the finding of guilty as to Charge I and Specification
2 thereunder be approved as involves a finding that accused was absent
without leave from larch 19, 1942, to April 12, 1942, in violation of
Article of War 6l. As to Charge II and the Specification thereunder,
I recommend approval of the finding of guilty of failure to obey, in
violation of Article of War 96. I recommend approval of only so much
of the sentence as inwvolves confinement at hard labor for six months
and the forfeiture of two-thirds of accused's pay per month for a like
period.

6. Inclosed are two forms of action prepared for your signa-
ture. Draft A will accomplish the approval of the findings and
sentence in accordance with my views, and draft B will accomplish the
approval of the findings and sentence in accordance with the views of

the Board of Review, .
\-WAZW‘—\CQ’\M~ -

¥yron C. Cramer,
Kajor General,
The Judge Advocate General.
2 Incls.
l - Draft "EoOo
2 - Draft B-E.O. -4 -
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GULr COAST ALY AIR rCRCES
TRATITING CLUTER

Ve

Irial by G.C.ll., convened at

Iubbock Army Flying School,

Lubbock, Texas, July 23, 1942.

Dismissal,

Second Lieutensnt LEWIS
CLAIRE BUR{EAL (0-385309),
Arny Air Forces.

R A 4 L T Y

CPIJICK of the EBCARD OF REVIEW
allL, Cics30W and LIPSCLU3, Judge Advocates

le The Board of Review has examined the record of triasl in the
cage of {the officer named above and subwits this, its opinion, to The
Judge Advocate General.

2+ The accused was tried upon the following Charges and Specifi-
cations:

CHARGE I: 7Viclation of the 20th Article of jlar.
Specificetion 1p (Withdravm).

Specification 2: In that Second Lieutenant lLewis Ce.
Burnham, Army Air Forces, ILubbock Army Flying
School, then and nov oan active duty as an officer
in the Army of the United States, did at Lubbock
Arnmy Flying School oa or about June 27, 1942, with
intent to deceive the Comnanding Officer of the
Iubvock Arny Flying School, officially report to
the said Comwanding Officer that he made an in-
-spection of the guard posts at 1330 a.me, on June
27, 1942, which report was known by the said
lewts C. Burnham to be untrue, in that said in-
spection was not made.

CHARGE II: Violation of the 96th Article of iiar.

Specification 1: In that Second Lieutenant Lewis C.
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Burnham, Army Air Forces, Iubbock Army Flying
School, then and now on active duty as an officer
in the Army of the United States, did on June 27,
1942, after having teken over the duties of the
Officer of the Day, wilfully fail to perform the
duties of the Officer of the Day by leaving the
limits of the Lubbock Amy Flying School, Lubbock,
Texas, going to the city of Lubbock, Lubbock
County, Texas, at 12:01 ae.m.

Specification 2: (Withdrawn).

He pleaded not guilty to Specification 2, Charge I, and Charge I, guilty
to Specification I, Charge II, and Charge II, and was found guilty of

both Charges and Specifications. -He was sentenced to be confined at

hard labor for a period of two years and to be dismissed the service with-
out honor. The reviewing authority approved only so much of the sentence
as provides for dismissal from the service, and forwarded the record of
trial for action under the 48th Article of War.

3. The evidence shows that the accused assumed the duties of officer
of the day at the Lubbock Army Flying School, Iubbock, Texas, at 11 a.m.
on June 26, 1942 (R. 14). On four previous occasions the accused had
served as officer of the day and kmew the rules and regulations concerning
the duties of the assignment (R. 18). The pertinent paragraphs of published
orders affecting these duties are as follows:

"4, The 0.D. will not leave the limits of the post during
nis tour of duty.

* » »

“6. The 0.D. will make at least one complete guard in-
spection, including fire station, between dark and
midnight, and at least one complete inspection, in-
cluding fire station, between midnight and dawm.

* * »

"10. The 0.De will £ill in and sign the O.D. Report and
see that it is delivered to the Security Officer at
completion of his tour of duty" (Bx. 3). (This para-
graph was later emended verbally to provide that the
0.D. would deliver the repart to the adjutant instead
of the security officer (R. 8).)

On the evening of June 26, 1942, the accused made a complets in=-
spection of the guard. At about 11345, after finishing his inspection and
advising the sergeant of the guard as to how he might be reached by tele-
phone, the accused requested Corporal Williem F. Putnam to drive him to

the city of Iubbock in an official car (R. 20, 28). Corporal Putnam drove

—2-
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the official car to a place near the Union Bus Station in the city of
Lubbock, where the accused left him. After adout en hour the accused
returned to the car aend he and Corporal Putnam started back to the

camp. Before leaving the city, however, the accused stopped at an-
eating plece called the Spimning Wheel, and remained there about 45
minutes eating a meal. Two girls then got into the official car and
Corporel Futnem drove to a nearby drugstore. At about 1330 aeme.,

while the car was parked in front of the drugstore, the accused admitted
to the provost marshal that he was the officer of the day, and knew that
“he should be on the post. The provost marshal advised the accused to
get back to the post. Thereupon, Corporesl Putnam and the accused left
at once and reached the field at about 2 a.me {(R. 20-22, 25).

The following morning at 11 ofclock the accused submitted his
report as officer of the day to the assistant post adjutant and was
~relieved by the new officer of the day. The entire report is as followsg

"EADQUARERS
THE AIR CORPS ADVAICSD FLYING SCHOL
LUBBOCK, TEXAS

REPORT FROM OFFICER OF THE DAY
Date 6/26 To date 6/27

"In inspeoted each guard post including fire station at
9330 Pdﬂ. AND 1800 AQM.
"Report of enything unusual; Nothing
"Recommendationss None
(sgde ) Lewis Burnham"

" As originally submitted, the letters peme and aems were not included
after the figures 9;30 and 1330. Shortly after the repcrt was sutmitted,
the accused was called in by the assistant post adjutent and informed
tthat the commanding officer directed him to fill in the letters a.me or
peme after the figures 9:30 and 1:30 (Ex. 5; R. 14-16, 18).

The corporal of the guard testified that he did not make an in-
spection with the officer of the day between 12 midnight and 4 aeme of
June 27, and the guards on Posts No. 1, No. 3, No. 8, No. 9, No. 10, and
No. 11 testified that they cid not see the accused during that time (R.
29, 35, 37, 30=31, 33-34, 32, 36), In addition, it was stipulated that
the accused did not meke ean inspection between 4 a.me and 8 aeme of Junse
27, 1942 (R. 38). 1In a statement made prior to the trial, the accused

_ admitted that a walk which he had teken about the post after 2 a.m. was
insufficient to warrant the making of a statement that he had inspected
the guard posts at that time (R. 40).

-,3 = .
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4, The accused testified that on June 27, 1942, at about 2 seme
he returned to the guardhouse from a visit in the city of Lubbock.
Afterascertaining that all was quiet and that no calls had been made
for him, he drove to the bachelor ofiicers! quarters. On the way there
he passed the fire station, but since it appeared to be quiet he did not
stop. After arriving at the bachelors' quarters he decided to meke an
inspection of the guard. He thereupon walked about the field and ob-
served several of the guards on their posts. He assumed that he in-
spected about ome=fourth of the posts. After this walk he returned to
his quarters and went to bed (R. 58-65). The accused testified that as
officer of the day he had very definitely satisfied himself that the
post was entirely secure and that there was nothing wrong with the
functioning of the guard. Furthermore, he testified that at the time
he turned in the certificate (Ex. 5), he did not know that he had stated
specifically that he had inspected each and every guard post (R. 65).

. 5. Since the accused pleaded guilty to Charge II and Specification
1l thereunier, and the uncontradicted evidence established the offense as
therein cherged, the only question for determinatioa is whether the aoc~
cused did - )

"% % % on or about June 27, 1942, with intent to de-
ceive the Comuanding Officer of the Lubbock Army Flying
School, officially report to the said Commanding Officer
that he made an inspection of the guard posts at 1330

- SeMe, On June 27, 1942, * & x,"

as alleged in Specification 2, Charge I.

The evidence shows that the accused was in the city of Iubbock
at 1:30 a.me on June 27, 1942, and that he did not make an inspection
of the guard at that time. Furthernore, the evidence shows that the ac-
cused did not make an inspection of each guard post at any time between
12 midnight end 8 a.ms of June 27, 1942. It necessarily follows that
the statement of accused that he had inspected the guard at 1:;30 a.me
was false.

Although the written report was not addressed to the commanding
officer and wes.not delivered by the accused to him in person, judicial
notice may be taken of the fact that such a report, when delivered to the
post adjuteant or his essistant, is designed to inform the commanding of=
ficer that the duties of the officer of the day have been faithfully
performed. Knowledge of this fact is elementary emong all officers.

.
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Further proof that tals report was made by tne accused to his comzand-
ing officer is presented by the evidence showing that when the report
was first delivered to the assistant adjutant the letters ae.me, and pe.me
were onitted after the figures 9330 and 1:30, and that the accused, when
he was called in by the assistant post adjutant and informed that it was
the instruction of the commanding officer that he fill in a.m. and peme
after those [igures, completed the report by the insertion of the letters
peme after $330 and a.me after 1:30. These facts show that the false
claim concerning an inspection at 1:30 a.me. was made with a knowledge
that the report was officially designed for the commanding officer and
with en intent to deceive him, as alleged in the Specification. The
making of such a false representation concerning en important and of-
ficial duty is clearly conduct unbecoming an officer and & gentleman
within the intent and meaning of the 95th Article of Viar.

In the case of First Lieutenant Hauptman (Cii 217098), a case
involving a false entry of the date of an officer!s departure on leave,
the Board of Review in expressing the opinion that such conduct violated
the 95th Article of wWar, made the following statement:

"% x x The intent to deceive the comrending general is
patent since the false statements of the accused were made
while he was being formally questioned about the very acts
involved in the statements. OSuch conduct on the part of
the accused in an official capacity, in dishonoring the ac-
cused as an officer, seriously coupromises his character
and standing as a gentleman and is in violation of the
96th Article of War" (uJinthrop's Laws and Precedents, Re-
print, 1920, p. 713).

The lianual for Courts-liartial, 1928 (pare. 151), in presenting
exemples of conduct considered as unbecoming an officer and a gentleman,
in violation of the 95th Article of War, lists "Knowingly maklng a false
official statement; » »x &%, :

Ge The accused is 26 years of age. The records of the Office of
The Adjutant General show his service as follows:

Appointed second lieutenant, Infentry, Army of the United States,
November 3, 1939; transferred to Inactive Reserve, Officers! Reserve Corps,
because physically disqualified, September 16, 1940; eppointed second
lieutenant, Infantry, Army of the United States, to date from Hovember 3,
1939, December 30, 1940; extended active duty, August 22, 1941,
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7. The court was lejally constituted. DNo errors injuriously af-
fecting the substautial rights of tne accused were cormitted during the
trial. In the opinion of the Board of Review the record of trial is
legally sufficient to supvort the findings of guilty and the sentence,
and to warrant confirmation of the sentence. Disnmissal is mandatory
upon conviction of a violation of the 35th Article of Var aend is author-
ized upon conviction of the 96th Article of liar.

o
Aade < - el -/, Judge idvocate.
‘
f

&&M&W , Judge Ldvocate,
[M {),Z//%,:,f;gé , Judge advocate.,
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GULF COAST ARMY AIR FORCES
UNITED STATES TRAINING CENTER
Ve Trial by G. C. M., convened at
Randolph Field, Texas, July 24,
1942, Dismissal and confine-
ment for fifteen (15) years.

" Second Iieutenant MAX E.
HUTCHINS (0-427319), Air
Corps.

N N N e N ot o

OPINICN of the BOARD OF REVIEW
HOOVER, BAUGH and SIMPSON, Judge Advocates,

l. The record of trial in the case of the officer named above
has been examined by the Board of Review and the Board submits this,
its opinion, to The Judge Advocate General.

2, Accused was tried upon the following Charges and Specifi-
cations;

CHARGE I: Violation of the 93rd Article of War.

Specification: In that Second Lieutenant Max E,
Hutchins, Army Air Forces, did in Bexar County,
Texas, on or about June 25th, 1942, with intent
to comit a felony, viz, rape, comnit an assault
upon Norma Lorene Smith, by wilfully and felo-
niously, by the use of force and threats and
against her will attempt to have carnal knowl-
edge with the said Norma Lorene Smith,

CHARGE II: Violation of the 95th Article of War. -

Specification 1; In that Second Iieutenant Max E.
Hutchins, A.A.F., Randolph Field, Texas, did at
Bexar County, Texas, on or about June 20th, 1942,
with intent to defraud wrongfully and unlawfully
make and utter to George A. Schuwirth, San
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Antonio, Texas, a certain check in words and
figures as follows, to wit:

SAN ANTONIO, TEXAS,  6-20- 1942 No.__
NATIONAL BANK OF FT, SAY HOUSTON
at San Antonio

PAY TO THE
ORDER OF Cash $10,00
NO_
ten andlQ0 Dollars
Randolph Field
B.0.Q., P.B, 845 LT. ¥AX E, HUTCHINS

and by means thereof did fraudulently obtein
from George A. Schuwirth, the sum of $10.00,

he, the said Second Lieutenant liax E. Hutchirs,
then well knowing that he did not have and not -
intending that he should have sufficient funds
in the Naticnal Bank of Fort Sam Houston, San
Antonio, Texas, for the pasyment of sald check.

Specification 2; (Nolle prosequi)

Specification 3; In that Second Lieutenant kax E.
Hutchins, A.,A.F., Randolph Field, Texas, did in
Bexar County, Texas, on or about May 26th, 1942,
with intent to defraud, wrongfully and unlawful=-
ly make and utter to Koronado Kouwrts, Bexar
County, Texas, a certain check in words and
figures as follows: to wit:

SAN ANTONIO, TEXAS, 5/26 1942 Noe ___
NATIONAL BANK OF FT, SAM HOUSTON
at San Antonio

. PAY TO THE
ORDER QF Cash $10,00
NO_
ten and 100 Dollars
Randolph Field, Texas
B.0.Q. LT. MAX E. HUTCHINS

and by means thereof did fraudulently obtain


http:Korona.do

(53)

from Koronado Kourts, Bexar County, Texas, the
sum of $10.00, he, the said Second Lieutenant
Max E. Hutchins, then well knowing that he did
not have and not intending that he should have
sufficient funds in the National Bank of Fort
Sam Houston, San Antonio, Texas, for the pay-
ment of said check,

Specification 43 (Nolle prosequi)
_CHARGE III: Violation of the 96th Article of ¥Viar.

Specification 13 In that Second Lieutenant Yax E,
Hutchins, A.A.F., Randolph Field, Texas, did at
Alamo Heights, Texas, on or about June 8th, 1942,
with intent to defraud, wrongfully and unlawfully
make and utter to James J. Montanio, San Antonio,
Texas, a certain check in words and figures as
follows, to wit:

Documents BROADWAY NATIONAL BANK
Attached of Alamo Heights
SAN ANTONIC, TEXAS 6/8 1942
Pay To The Order Of Cash $10.00
. NO
Ten and100 Dollars
Randclph Field, Texas
B.0.Q. 1T, MAX E, HUTCHINS

and by means thereof did fraudulently obtain from
James J, Montanio, the sum of $10,00, he, the said
Second lieutenant Max E. Hutchins, then well know-
ing that he did not have and not intending that he
should have sufficient funds in the Broadway Naticnal
Bank of Alamo Heights, San Antonio, Texas, for the
payment of said check.

Specification 2: In that Second Lieutenant Max E.
Hutchins, A.A.F., Randolph Field, Texas, did at
San Antonio, Texas, on or about June 17th, 1942,
with intent to defraud wrongfully and unlawfully
make and utter to P. H. Cauthorn, San Antonio,
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Texas, a certain check in-words and figures as fol-

lows, to wit:
NO.
SAN ANTONIO, TEXAS, 6/17 1942
Pay To The \ '
Order Of Cash A $10,00
NO
ten and 100 Dollars

To The NATIONAL BANK OF
FORT SAM HOUSTQON
at San Antonio
SAN ANTONIO, TEXAS
B.0.Q. Randolph Field LT. MAX E., HUTCHINS

and by means thereof did fraudulently obtain froam P.
H. Cauthorn, the sum of $10.00, he, the said Second
lieutenant Max E. Hutchins, then well knowing that he
‘ did not have and not intending that he should have
" sufficient funds in the National Bank of Fort Sam
Houston, San Antonio, Texas s for the payment of said
check,

Specification 3:. In that Second Lieutenant Max E, Hutchins,
A.A.F., Randolph Field, Texas, did at San Antonio, Texas,
on or about June 5th, 1942, with intent to defraud,
wrongfully and unlawfully make and utter to the Gunter
Hotel, San Antonio, Texas, a certain check in words and
"figures as follows, to wits

SAN ANTONIO, TEXAS, 6-5 1942 NO.
NATIONAL BANK 01 FOR'I‘ SAM HOUSTON
Pay To The
Order Of Gunter Hotel $20,00
twenty and NO
' 100 Dollars

Randolph Field, Texas
B.0.Q. PB 845 LT. M. E. HUTCHINS

‘and by means thereof did fraudulently obtain from the
Gunter Hotel, the sum of $20.,00, he, the said Second
lieutenant Max E., Hutchins, then well knowing that he
did not have and not intending that he should have
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sufficient funds in the National Bank of Fort
Sam Houston, San Antonio, Texas, for the payment
of said check.

ADDITIONAL CHARGE I: Violation of the 95th Article of War,

Specification: In that Second Lieutenant Max E, Hutchins,
AAT, Randolph Field, Texas, being indebted to the
Randolph Field Officerst! Mess in the sum of $54.00
for services rendered, which amount became due and
payable on April 10, 1942, did at Randolph Field,
Texas, on April 10, 1942, and subsequent to April 10,
1942, dishonorably fail and neglect to pay the said
debt.,

ADDITIONAL CHARGE II: Violation of the 96th Article of War.

Specification 13 In that Second Lieutenant Max E., Hutchins,
AAF, Randolph Field, Texas, did at Austin, Texas, on or
about May 20, 1942, with intent to defraud, wrongfully
and unlawfully make and utter to the Stephen F, Austin
Hotel, Austin, Texas, a certain check in words and
figures as follows, to wit:

San Antonio, Texas 5/20 1942
NATIONAL BANK OF FORT SAM HOUSTON
at San Antonio
Pay to the order of — Stephen F. Austin  $10.,00
Ten and no/100 Dollars
Randolph Field, Texas
B.0.Q. LT, MAX E, HUTCHINS

and by means thereof did fraudulently obtain from ths
Stephen F. Austin Hotel the sum of $10,00, he, the
said Second Lieutenant Max E. Hutchins, then well
knowing that he did not have and not intending that
he should have sufficient funds in the National Bank
of Fort Sam Houston, San Antonio, Texas, for the pay-
ment of said check.

Specification 23 In that Second Iieutenant Max E. Hutechins,
AAF, Randolph Field, Texas, did at Austin, Texas, on or
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about May 21, 1942, with intent to defraud, wrong-
fully and unlawfully make and utter to the Stephen
F. Austin Hotel, Austin, Texas, a certain check in
words and figures as follows, to wit:

San Antonio, Texas 5/21 1942
NATIONAL BANK OF FORT SAM HOUSTON
at San Antonio
Pay to the order of — Stephen F. Austin  $20.00
Twenty and no/100 Dollars
Randolph Field, Texas
B.0.Q. Lt. M, E. Hutchins

and by means thereof did fraudulently obtain from the
Stephen F. Austin Hotel the sum of $20,00, he, the
sald Second Lleutenant Max E. Hutchins, then well
knowing that he did not have and not intending that
he should have sufficient funds in the National Bank
of Fort Sam Houston, San Antonio, Texas, for the pay-
ment of sald check,

A nolle prosequi was entered with respect to Specifications 2 and 4,
Charge II. Accused pleaded guilty to Additional Charge I and its
Specification, and not guilty to the remaining Charges and Specifi-
cations. He was found guilty of the Charges and Specifications. No
evidence of previous convictions was introduced. He was sentenced to
"be dishonorably dismissed the service", to forfeit all pay and allow-
. ances dus or to become due and to be confined at hard labor for fifteen

years. The reviewing authority approved the sentence and forwarded the
record of trial for action under Article of War 48. .

3. The evidence relating to Charge I and its Specification, al-
leging an assault with intent to rape, is substantially as follows:

Between 4 and 5 p.m., June 25, 1942, accused, who was on duty
at Randolph Field, Texas, went to the home of Norma lorene Smith, an
unmmarried lé6-year~old orphan girl living with her aunt and uncle in
South San Antonio, Texas (R. 36, 37, 42). Accused had met this girl
in the latter part of May, 1942, at "Prince's drive-in" in San
Antonio, Texas (R. 36). It was a "chance meeting" (R. 43), accused
having invited Miss Smith and her cousin, a Miss Roberts, to join

N
\
\



accused and a third young lady in an autamobile in which accused and
the third young lady were sitting. On a later date, at the same
place, Miss Smith had introduced accused to her "folks", (n June 6
and 19, at the same place, accused had asked the girl for evening
engagements but she had declined, He had seen her casually at

other times, usually at Prince's drive-in (R. 36, 43, 44), where
Miss Roberts was employed (R. 43). Fram their first meeting Miss
Smith addressed accused as "Max" (R. 45).

. Vhen accused came to her hame on June 25, the girl invited him
in and again introduced him to her "folks", including her uncle and
aunt. Miss Roberts was present. Accused asked all present to fgo
down for a coke® but the older people declined., At about 5:30 p.n.,
accused, Miss Smith and Miss Roberts went in accused's car, a two-
door (ldsmobile coupe, to "Megg'!s, on Nogalitos", They stayed at
this place for about half an hour. While there accused produced a
pint bottle of whiskey (R. 45, 47) and "™mixed two drinks", He
drank one and Miss Smith and Miss Roberts together drank the other
(R. 37, 45). From Megg's the three went to Princet!s drive-in, At
the latter place accused went to a nearby automobile, introduced
himself to an occupant, a Lieutenant Swan wham he had not apparent-
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1y previously known (R. 46), and brought lLieutenant Swan to accused!'s

car where the two joined the girls and talked with them (R. 37, 46).
Iieutenant Swan produced a bottle containing rum, from which he
drank, Accused had three drinks of whiskey mixed with ice and other

contents in beer glasses. Each of the girls had a glass of the mixed

drink (R. 37, 45). At about 1l pem., accused, Miss Smith and Miss
Roberts left Prince's drive-in and went to the "Victory Club" for
dancing (R. 37), Lieutenant Swan agreeing to meet them at the lat-
ter place at about 11:30 p.m. (Re 37, 46). At Lieutenant Swan's
request accused took the rum bottle with him, At the Victory Club
accused "had one drink", Lieutenant Swan appeared at about 11345
Pem., and asked for liquor but accused sald the supply was exhaust-
ed. The four left the Victory Club in search of liquor but failed
in their search (R. 38, 47). At about 12330 a.m. (R. 51) the party
separated, Miss Roberts going with Lieutenant Swan and another
couple in his car, Miss Smith asked accused to take her home and
the two drove away in accused's car (R. 38, 48).

Miss Smith testified that while at Megg's accused asked her to
marry him, and that he repeated the proposal at Prince's drive-=in
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and at the Victory Club (R. 53). When the party arrived at the
Victory Club, while accused and Miss Smith were in the front seat
of the car and the other two were in the rear seat, accused kissed
Miss Smith twice., He had not kissed her previously. She dd not
ufight him® (R. 48) for "he had acted the perfect gentleman before®
(R. 50). She danced with accused once at the Victory Club (R. 37).
She did not believe he was drunk (R. 49).

When accused and Miss Smith left the vicinity of the Victory
Club in accused's car accused drove toward the girlts home, but on
reaching the street on which shé lived drove by it. She told him
that he had passed her street (R. 38) but accused looked at her,
laughed and drove on, She kicked his fooi, attempting to knock it
off the accelerator. He remarked that if she repeated this act "he'd
wreck the car" (R. 38, 49). In response to a question as to where he
was going he said, "Down the road a piece®. They proceeded along the
highway for same little distance., Accused said that a car was follow-
ing and thereupon stopped and let the car pass, remarking "I guess I
fooled them®". He later turned off the highway and came to a stop but,
apparently finding that he was in a driveway to a house, turned and
drove on, The girl asked him to take her home but he "merely looked
at" her (R. 38). He then turned into a dirt road on which he drove
for about half a mile, the girl repeating her request that accused
take her hame, Accused finally stopped the car and asked the girl
to kies him., She replied, "ihy should I?". In explanation of her
refusal she testified: _

"Itm not in the habit of going around with men
asking me to marry them the first time and I
didn't approve of it" (R. 49).

Miss Smith testified that upon her refusal to kiss accused,

"He put his fingers around my throat and threw
me down on the seat and he ripped my pants off
and I asked him what in the world he was doing
and he said he was 'going to rape! me, And I
asked him if he knew what he was doing,’ And he
salds: 'Yes'!, he said. 'You may have been a virgin
before tonight but', he said, 'you won't be after
tonight because I'm going to fuck the hell out of
you'" (R. 38, 39).


http:firv:li.ng

(59)

She testified that a struggle ensued, she on the seat of the car on
her back with her head under the steering wheel and accused "on top
of" her (R. 39, 51). She "kicked him in his groin" (R. 52). He
tore the strip of her underwear passing between her legs and tried
to tear the upper part of her dress (R. 41, 51). In the course of
the struggle he told her that if he did not "get what he wanted he
was golng to knock me out or kill me but he was going to get itn
(E. 50), His trousers were completely unbuttconed and his sexual
organs were exposed (R. 39, 40). She pressed the horn button with
her left elbow., He told her to stop sounding the horn and when she
did not comply he struck her in the eye, She screamed repeatedly.
She testified: ' T

"ihen I screamed, he'd knock me and hit my head
against the car door and choke me and I had bumps

on the back of my head 3¢ and he hit me on my left
eye, threw my head over and threw it against the car
door and then I also screamed every time, When I'd
scream, he'd choke me, and I'd honk the horn and he'd
hit me and he said: 'Be quiet, I hear someone coming!'.
And as he said that I let out another scream. I had
worked to get the car door open before that because
every time he'd hit my head on it, it hurt and so I
finally got, or managed to get the car door open be-
hind me and it had one of those lights that when you
open the door the lights turn on and the light was

on and the first thing I knew somebody walked up and
said; '"What's going on here?'* (R. 39).

Accused did not have intercourse with her (R. 52).

Mr. Tom Edwards, a farmer, testified that he heard the horn and
screams and went to the scene, armed with a loaded shotgun (R. 54).
He stated;

8T looked through the left window of the car. There

was a lady 'n a man there and he was laying on top of

her, one leg all bare up there, and she was jes a

fussin!' and a fightin' and a kickin! and he had her

by the throat #¥%., The girl was layin!' on the cushion,
here, kinda under the steerin' wheel 'n one leg up and

she was a tkickin' 'n a 'hollerin' and screamin' 'n
groanin' and looked like her shoulders was off the

cushion about four inches and he was a'chokin' her® (R. 54).



(60)

Edwards shouted and presented his weapon, Accused straightened up
and the girl rolled or fell from the car, but #lit on her feet" and
stepped behind Edwards., She appeared to be dazed and said, in a
"mubled" tane, "This man's tryin' to rape me, I'm only 16 years
old", Accused said, "I thought it was all right the way you was
actin' that night, all night", She said, "You're a damn liar",
Accused then aked her whether she wished accused or Edwards to take
her hame and she asked Edwards to do so (R. 55). Edwards took her
to his home, thence to her home. He observed that her eye and Jaw
were swollen, that she had some blood on her chest and that her hair
and dress were disarranged (R. 56). She "moaned and groaned and cried"
while she was being taken hame,

nit was just 's if you choked a calf down with
a rope and the calf was gettin' wind, you'd say
the calf was beginnin' to get his wind" (R. 57).

A medical officer examined lMiss Smith at about 5 p.m., June 26,
At this time her left eye was completely closed with a blood clot.
Contusions about her neck, head, left thigh and left groin were found.
She also had small lacerations on one hand and on her lip (R. 60).

Accused did not testify or make an unsworn statement, His counsel
made a statement in his behalf in which it was said that accused was
23 years of age, that he came from a small town of Arkansas, and that
he had attended Junior college and college on football scholarships.
Upon being commissioned in the Air Corps in February, 1942, he found
his position a glamorous one, Counsel stated:

tThe glamor of it all, the fact that the girls ...

. thought there were certain liberties attached to
his rank and doubtless he had heard stories fram
others as to their activities with the fairer sex
and their accomplishments s3st. It may be that he,
on one occasion, has gone astray; that he has tried-
to take, by force, something which should never be
gotten that way. But, the fact of the matter is
that he had been arinking -~ it was shown the girl
involved had been drinking. She had, at least, gone
a little way towards him, towards permitting, at
least, some amorous solicitation on his part, at
least had permitted some without any remonstrance®
(Re 62, 63)

-10-
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The defense introduced in evidence a report of a board of
medical officers appointed to examine and determine the sanity
of accused. The report, dated July 20, 1942, shows findings of
a

“Constitutional psychopathle state, inadequate
personality type"

but that accused was sane and "accountable for his acts" (R. 7; Def.
m. A).

' 4. The uncontradicted evidence thus shows that at the place
and time alleged in the Specification, Charge I, accused committed
an assault upon Norma Lorene Smith by seizing and striking her and
otherwise seeking to overpower her, Intent to rape, that is, to
have carnal knowledge of her by force and without her consent, is
plainly inferable from the brutality with which he acted and from
his express declaration of his unlawful purpose and of his deter-
mination to accomplish his purpose. All of the elements of the of-
fense of assault with intent to rape, in violation of Article of War
93, as charged, are established beyond reascnable doubt.

Accused had been drinking but there is no evidence that he was
drunk at the time of the assault. There is nothing in the record of
trial to suggest that he was incapable of entertaining the specific
intent involved in his offense, The report of the board of medical
officers indicates that accused is a constitutional psychopath of in-
adequate personality type. The report states, however, that accused
is sane and responsible for his acts. There is nothing in the evi-
dence suggestive of insanity or of mental irresponsibility.

5. The evidence as to Charge II and Specificatiocns 1 and 3
thereunder, Charge III and its Specificatlons, and Additional
Charge II and its Specifications, relating to frauduwlent check
transactions, may be summarized as follows:

Between May 20, 1942, and June 20, 1942, at or near San Antonio,
Texas, or at Austin, Texas, accused drew and uttered a series of his
checks on the National Bank of Fort Sam Houston at San Antonio, Texas,
obtaining, in each case, from the persocn to whom the check was ut-
tered, the amount of the check in the form of cash, merchandise or
services., The dates and amounts of the checks, the payees and the
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persons to whom the checks were uttered, were as follows:

Date ' Amount Payee bUttered to

May 20, 1942 $10 Stephen F. Austin Stephen F. Austin (Pros.Exs.2,4
Hotel, Austin, " (Spec.l,Add.
Texas. Chgo II )

May 21, 1942 $20 Stephen F. Austin Stephen F. Austin (Pros.Exs.2,5)
Hotel, Austin, (Spece2,Add.

Texas. Chg.II)

May 26, 1942 $10 Cash Koronado Kourts, (R.12,13;Pros.
San Antonio, Ex. 6) (Spec.3,
Texas, Chg.II)

June 5, 1942 $20 Gunter Hotel Gunter Hotel, (R;ls;Pros.Ex.
San Antonio, 7) (Spec.3,
Texas. ChglIII)

June 17, 1942 $10 Cash : Paul H. Cauthorn, (Re.22;Pros.Ex,
San Antonio, 9)(Spec.2,
Texas, ChglIII)

June 20, 1942  #$10  Cash George Schuwirth, (R.23;Pros.Ex.

* San Antonio, 10)(Spec. 1,

Texas, Chgl.II)

On May 20 accused's account with the National Bank ‘of Fort Sam Houston
was overdrawn $6.31. The overdraft continued and, through service
charges for handling returned checks, had increased to $10.31 on June

5 (R. 25, 26). Because of the overdrafts the account was closed by the
bank on June 17 (R. 28). All of the checks listed above were returned
unpaid by the drawee bank on account of insufficient funds on deposit
to pay them (R. 26-28). The check made to the Gunter Hotel was re-
turned marked "Pay Check Not In" (R. 27). On June 6 and 16 the Stephen
F. Austin Hotel addressed letters to accused advising him that the
checks given to that concern had been returned unpaid (Pros. Ex. 2).

On June 18 accused wrote to the hotel, stating:

"My Army pay check is held up and it will be a
few days before I get it, They send the check
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directly to bank so I thought it was already
there, I will wire you the money as soon as
possible" (Ex. 4 of Ex, 2).

About June 24 Schuwirth, after unsuccessfully attempting to reach ac~
cused by telephone, reported to the Provost Marshal, Randolph Field,
_that the check given to Schuwirth by accused had been returned un~-

On June 8, 1942, at Alamo Heights, Texas, accused drew and ut-
tered to James J, Montanio his check for $10 on the Broadway Nationel
Bank of Alamo Heights, San Antonlo, Texas, payable to cash, and re-
ceived from Montanio the proceeds of the check in cash or in cash and
merchandise (R. 17; Ex. 8). On February 25, 1942, accused had opened
a checking account with this bank with a deposit of $300 borrowed from
the bank. Deposifs of $241.57, $100 and $216.83 were made in the ac-
count on April 30, May 3 and June 1, respectively, No further deposit
was made, The last deposit was in the form of a Government check.
$200 was withdrawm on June 2, O(n June 8 the balance in the account
was $4.60 (R. 19-21). The check in question was presented to the
drawee bank but payment was refused because of insufficient funds
(R. 20). After payment of the check had been refused Montanio ad-
dressed to accused a letter advising him as to what had occurred,
but Montanio did not receive a reply (R. 17).

None of the checks described above had been paid at the time of
the trial ‘(R. 13, 15-17, 22, 24; Ex. 2). On a date not stated the ex~
ecutive officer, Randolph Field, discussed with accused the issuance
of the worthless checks, Accused stated to hims

nthat the reason for his signing these bad checks
was due to the fact that after he had a few drinks
he simply lost control of himself and wrote checks
and he didn't 'remesber writing them! or words to
that effect, I asked him, at that time, how many
checks he had out that he remembered signing and
he said about two hundred end fifty or three hun-~
dred dollars' worth, I told him I was not going
to report the matter to the Post Commander and »
give him an opportunity to make these checks good.
Then I gave him a lecture concerning the indebted-
ness of young officers" (R. 32-33).

-13-
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In the course of his statement in behalf of accused the de-
fense counsel, in reference to accused's conduct in the check
transactions, said:

"In February of 1942, he received his wings and
commission as a Second Lieutenant in the United
States Army. He never had any money of conse-
quence. He had lived a normal, quiet, sedentary
life with his football activities, Suddenly found
himself in the glamorous position of a Second Lieu-
tenant in the Army of the United States, a pilot of
air planes with an income of over two hundred dol-
lars a month which was far more than any money he
had ever dreamt of — without doubt, more money

~ than his father had ever made, He found himself in
a position where, he thought, that there was no end
to his finances -~ that he could just write checks
and he didn't know that two hundred dollars could
go so fast as it did because he had never seen that
much money in his lifen (R. 62).

6. Again, the uncontradicted evidence shows that at the places
and times alleged in Specifications 1 and 3, Charge II, and in the
Specifications under Charge III and Additional Charges II, accused made
and uttered the checks described in the Specifications and obtained
the proceeds of the checks in cash or its equivalent in merchandise
or services, When the checks were presented to the drawee banks there
were insufficient funds on deposit to pay them, Accusedt!s account with
the National Bank of Fort Sam Houston was overdrawn when the first of
the series of checks drawn on that institution, a check for $10, was
made and uttered. No further deposit was made but further checks on
this bank, aggregating $70, were dramn and uttered, An amount ap-
proximating accused's monthly pay was deposited in another bank, the
Broadway National Bank of Alamo Heights, on June 1, It does not ap-
pear that accused had any income other than his pay., His balance
with the Broadway National Bank of Alamo Heights had been reduced to
$4.60 prior to June 8, when he made and uttered the check to Montanio
drawn on that bank., Accused admitted to the post executive officer
that he had uttered worthless checks in amounts aggregating $250 or
$300. Accused's knowledge of the state of his accounts is implicit
in the circumstances under which the checks were made and uttered and
in his admissions. There can be no real doubt that in making and ut~
tering the checks accused knew that he did not have and did not intend
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to have funds on deposit sufficient to pay them and that his acts in
the premises were fraudulent, as charged.

The fraudulent making and uttering and the fraudulent obtaining
of the proceeds of the checks described in Specifications 1 and 3,
Charge II, were dishonorable acts viclative of Article of War 95,
The similar acts charged in the Specifications under Charge III and
Additional Charge II, were violative of Article of War 96, All the
Specifications relating to worthless checks were substantially of the,
same form, and no cogent reason appears for the pleader to have laid
part under Article of War 95 and part under Article of War 96. In-
asmuch, however, as the acts’charged constituted offenses under
either article, no legal impropriety resulted,

7. The evidence relating to Additional Charge Y and its Speci-
fication, alleging dishonarable failure and neglect to pay a debt
owing to the Randolph Field Officers' Mess, in violation of Article
of War 95, shows that accused's account with the mess in the amount
of $54, covering the month of March, 1942, became delinquent on
April 10, 1942. Bills were sent to accused but the account was not
pald (R. 31). When the executive officer of Randolph Field discussed
the worthless checks with accused, the indebtedness to the mess was
also discussed (R. 33). The evidence, together with the pleas of
guilty, fully supports the findings of gullty of this Charge and Speci-
fication, ’

8., Following the discussion between the executive officer of
Randolph Field, Texas, and accused, above described, reclassification
proceédings were instituted with respect to accused. Accused there-
after was afforded an opportunity to resign from the Army. He sub-
mitted his resignation about June 18, 1942, effective 10 days after
submission, In so far as appears no action by the War Department
was taken on the resignation.

9. iar Department records show that accused is 23 years of age.
He graduated from Northeast Junior College, Monroe, Louisiana, and
attended Hardin-Simmons College, Abilene, Texas, for one year., He
graduated from the Advanced Flying School, Kelly Field, Texas, on
February 13, 1942, and was on that date appointed a second lieu-
tenant, Air Corps Reserve., He entered upon active duty on February

14, 1942,
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10, There is attached to the record of trial a recammendation
by the defense counsel, Major Alvin P, Hammett, Air Corps, that the
dismissal and so much of the confinement as is in excess of one year
be suspended, The recammendation is based upon statements by coun-—
sel that accused is relatively young; that he turned over his pay
check for June, 1942, and that he intended to turn over his check
for July, for application to his debts; that he is a well qualified
pilot, having been agsigned as an instructor at Randolph Field;
that he was drunk at the time of the assault upon Miss Smith; that
his drunkenness had continued for more than a week prior to the as-
sault; and that his use of intoxicants had been induced by worry
over his finances,

11, There is attached to the record of trial a letter fram
Honorable David D, Terry, House of Representatives, dated August
21, 1942, inclosing a copy of a communication frem Mr. Rolland A.
Bradley of Conway, Arkansas, dated August 8, 1942, requesting clem-
ency. Mr., Bradley's letter contains statements that accused comes
of a respected and law-abiding family and that his judgment may
have been affected by conditions resulting from his successful
athletic activities in high school and college. He suggests that
the term of confinement be reduced to a term of from three to five
years. Mr. Térry requests consideration of Mr. Bradley's suggestion
as to reduction of the sentence to confinement,

12, Three letters fram individuals attesting to the previous
good reputation of accused in his home community, have been farward-
ed by the Staff Judge Advocate, Gulf Coast Army Air Forces Training
Center, at the request of accused, and are attached to the record of
trial,

13. Inclusion of the word "dishonorably" in that part of the
sentence relating to dismissal, was superfluous (CM 218520, Coone).

14, Tre court was legally constituted., No errors injuriously
affecting the substantial rights of accused wsre committed during
the trial, The Board of Review is of the opinion that the record
of trial is legally sufficient to support the findings of guilty
and the sentence and to werrant confirmation thersof. Dismissal
is mandatory upon conviction of violation of Article of War 95 and
is authorized for conviction of violation of Articles of War 93

-16~
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and 96, Confinement in a penitentiary is authorized by Article of
War 42 for the offense of assault with intent to rape, alleged
under Charge I and its Specification, this offense being recognized
as an offense of a civil nature and so punishable by penitentiary
confinement for more than one year by section 276 of the Criminal

Code of the United States,
s ' o
JFM W Judge Advocate.
Ly M W , Judge Advocate.

Al v he s e , Judge Advocate,

-17-






WAR DEPARTMENT '
Services of Supply (69)
-In the Office of The Judge Advocate General
Washington, D. C.

SPJGH :
CM 224109 | rp 9V

N

UNITED STATES ; SIXTH SERVICE COMMAND

V. ) Trial by G.C.M., convened at
_ ) Fort Sheridan, Illinois, July
Private VIRGUS MEDLOCK )

)

)

(36020106), 41lst Engineers.

24, 1942, TDishonorable dis-
charge (suspended) and confine-
ment for one (1) year.

OPINION of the BOARD OF REVIEW
HILL, CRESSCN and LIFSCOMB, Judge Advocates.

1. The record of trial in the case of the soldier named above,
having been examined in the Office of The Judge Advocate General and
there found legally insufficient to support the findings and sentence,
has been examined by the Board of Review and the Board submits this,
its opinion, to The Judge Advocate General.

2. The accused was tried upon the following Charge and Speci-
fication:

CHARGE: Violation of the 69th Article of War.

Specification: In that Private Virgus Medlock, 4lst
- Engineers, having been duly placed in confine-
ment in the Post (Guardhouse at Fort Bragg, North
Carolina, on or about March 4, 1942, did, at
Fort Bragg, North Carolina, on or about April 20,
1642, escape from said confinement before he was
set at liberty by his proper authority.

He pleaded guilty to the Specification of the Charge except the words
"from said confinement", substituting therefor the words, "“while properly
away from said confinement without guard on an assigned duty", and guilty
to the Charge. He was found guilty as charged. Evidence of seven pre-
vious convictions was introduced. He was sentenced to be dishonorably
discharged the service, to forfeit all pay and allowances due or to
become due, and to be confined at hard labor for one year. The review-
ing authority approved the sentence, ordered it executed, but suspended
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the dishonorable discharge and designated the United States Disciplinary
Barracks, Fort Leavenworth, Kensas, as the place of confinement. The
proceedings were published in General Court-Mertial Orders No. 187,
Headquarters Sixth Service Command, August 6, 1942.

3. The only evidence introduced by the prosecution was an extract
copy of the guard report of the 4lst Engineers, Fort Bragg, North Carolina,
showing the entry on April 20, 1942, "Pris. kedlock, Virgus AWOL"

(R. 63 Ex. 1), and the testimony of two Chicago, Illinois, police
officers that accused came into the station and surrendered on a date,
variously given as April 20, May 13 and May 15, 1942. The accused
stated to the police that he was absent without leave and overdue about
ten days.

L. For the defense the accused testified and thereafter made an
unsworn statement through his counsel. The accused, a prisoner in the
post guardhouse, Fort Bragg, was sent by Sergeant Singleton down to
the lake with another prisoner to wash some pails, and bring them back
to the guardhouse. At the lake accused was about 50 or 75 yards from
the guardhouse and out of sight of any seniry. He left because his
mother wrote that she wanted him home because there had been serious
trouble. He turned himself in later in Chicago with the intention of
going back to Fort Bragg. ' '

5. In CM 191766, Gilchrest, accused left the stockade to go to
the mess hall, 150 or 200 yards away to get some ice for the prisoners,
‘failed to return, and was tried under Article of War 69. The Board of
Review said: ' '

"Although the facts in the present case may
- show the commission by accused of some other
offense, they do not establish the offense charged,
that is, escape from confinement, for the physical
restraint which is the essence of confinement did
not exist.n

In CM 201493, Smith, accused, a general prisoner, detailed to
work within the limits of the reservation without armed guard, left the
guardhouse on a work assignment and failed to return. He was tried
under Article of War 69. The Board of Review said:

#3 # #There is no evidence in the record of trial to
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show that accused broke away from any physical
restraint. On the contrary, the record shows

that he was detailed to work outside of the
guardhouse without an armed guard and left his
post without authority. The proof fails to estab-
1ish an essential element of the offense charged,
that is, breaking away from some physical re-
straint. CM 191766, Gllchrest; 191693, Boudreau;
191403, Evans®, —

' In CM 219725, Lowry, accused, a prisoner, was sent to the
hospital for treatment in an open ward where there was no sentry and
no restraint, and left the hospital without permission. The Board
of Review said-

"% 3 ¥ Confinement imports some physical re-
straint, and the definition of escape in
violation of Article of War 69, as laid down

. in paragraph 139 b, Manual for Courts-Martial,

- 1928, is intended to exclude the case of a

prisoner 'paroled to work in certain limits?
who, when not under physical restraint, leaves
his place of duty and the station where he is ser-
ving his sentence (sec. 1524, p. 754, Dig. Ops. :
J.A.G., 1912-1930)." =~

é. The proof offered by the prosecution shows only that accused,
a prisoner, absented himself without leave on April 20, 1942, and
later surrendered himself to the civil police in Chicago.

. The testimony and unsworn statemcnt of accused furnish no
proof that accused escaped from confinement. Accused stated that he
was sent down to the lake accompanied only by another prisoner to wash
some pails and while there, 50 or 75 yards from the guardhouse and
out of sight of any sentry, he left and went to his home in Chicago.

The record shows that accused was directed to leave the guard-
house and go to the lake where he was under no physical restraint.
Proof of absence without leave does not support a charge of escape from
confinement. The proof entirely fails to establish any breaking away
from physical restraint, an essential element in the affense charged.

7. Although the evidence shows that actused committed an offense
analagous to breach of parole in violation of Article of War 96 (par.
139 a, M.C.M., 1928) he cannot be punished therefor in this case be-
cause he has not been charged with such an offense. Breach of parole

-3 -
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is not a lesser included offense under a specification anéglng es-
cape from confinement (CM 201493, Smith; CM 191766 Gilchrest; CM
191693, Boudreau; CM 189830, Walcheri.

8. The Board of Review is, therefore, of the opi.nibn that the

record of trial is not legally sufficient to support the findings
of guilty and not legally sufficient to support the sentence.

m%”f’ /»4«)«2'—

Judge Advocate.

ElnondoErpsam, e pavicate.
%W F%M Judge Advocate.
7
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AUG 22 1842

UNITED STATES

Ve . /
Private EDWARD C. COLLOPY
(15102196), Attached Un-
assigned - Company A,
© 40th Infantry Training
' Battalion, Cemp Croft,
- South Carolina.

CAMP CROFT, SOUTH CAROLINA

Trial by G.C.M., convened et
Camp Croft, South Carolina,
July 27, 1942. Dishonorable
discharge.

Ve Vs N Vsl sl S SV oot S N

. HOLDING by the BOARD OF REVIEW
HILL, CRESSON end LIPSCOMB, Judge Advocates

'ls. The record of trial in the case of the soldier named above has
been examined by the Board of Review.

2. The accused was tried upon the following Charges and Specifi=-
. cations: :

CHARGE I: Violation of the 58th Article of War.

Specification: In that Private Edward C. Collopy, Company
UA", Fortieth Infantry Treining Battalion, Camp Croft,
South Carclina, did, at Camp Crof't, South Carolina,
on or about June 26, 1942, in the execution of a con=-
spiracy to desert the service of the United States,
entered into with Private Thomas J. Atkins, Company
"D", Twenty-eighth Infantry Treining Battalion, Camp
Croft, South Caroclina, attempt to desert the service
of the United States by furnishing a uniform to
Private Atkins, then in Station Hospital, Cemp Croft,
South Carolins, and did depart therefrom, together,
with intent to absent himself without proper leave
from his organization in order to shirk important
service, to wit, scheduled training es a volunteer
paratrooper.
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CHARGE II: Violation of the 59th Article of iViar.

dpecification: In that Private Edward C. Collopy, Company
A" Fortieth Infantry Training Battalion, Camp Croft,
South Carclina, did, at Cemp Croft, South Carolins,
on or about June 26, 1942, by furnishing a uniform to
Private Thomas J. Atkins, Company "D", Twenty-eighth
Infantry Training Bettalion, Camp Croft, South
Carolina, then in Station Hospital, Camp Croft, South
Carolina, knowingly assist Private Atkins to desert
the service of the United States at Camp Croft, South
Carolina on or sbout June 26, 1942,

CHARGE III: Violation of the 84th Article of Var.

Specification: 1In that Private Edward C. Collopy, Company
"A" Fortieth Infantry Training Battalion, Camp Croft,
South Cerolina, did, at Spartanburg, South Carolina,
on or about June 26, 1942, wrongfully dispose of mili=-
tary clothing by giving to civiliens of the value of
$11 .44 issued for use in the military service of the
United States.

CHARGE IV: Violation of the 96th Article of War.

Specification: In that Private Edward C. Collopy, Company
"A", Fortieth Infantry Training Battalion, Camp Croft,
South Carolina, did, at Spartanburg, South Cearolina,
on or about June 26, 1942, without authority, appear
in civilian clothing.

The accused pleaded not guilty to all Spccificetions end Charges. He was
found of the Specificeation, Charge I -

"rGuilty' except the words 'in order to shirk important
service, to wit, scheduled training as a& volunteer para-
trooper! end substituting therefor, respectively, the words
tpermanently' of the excepted words, 'Not Guilty' of the
substituted words 'Guilty'",

and guilty of Charge I, and of Charges II, III, and IV, and their respec-
tive Specifications. He was sentenced to be dishonorebly discharged, to
forfeit all pay and allowances due or to become due, and to be confined
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at hard labor for five years. The reviewing authority epproved the
sentence but in view of the physical disabilities of the accused re-
mitted the confinement and forwarded the record of triel for action
under Article of War 50%.

s The only question‘requiriné consideration is the legal effect of
the finding of gullty by e xception and substitution of the Specifleation,
Charge I.

That Specificaetion alleges that accused, in the execution of the
conspiracy to desert, attempted to desert by departing from his station
with intent to shirk important service, to wit, scheduled training as a
volunteer paratrooper. The ocourt found accused guilty, excepting the
words "in order to shirk important service, to wit, scheduled training as
a volunteer paratrooper®, substituting therefor the word “permanently".

In order to support a conviction of attempting to desert, it is
required, in part, that there be shown an intent at tie time to desert
by proof that "he then entertainsd an intent not to return, or the intent
to avoid hazardous duty or to shirk important service,, as alleged® (par.
130 b, M.C.H., 1928). The Specification alleges an intent to avoid
hazardous duty, vwhereas the finding has substituted an intemt not to re- -
turn. The Specification alleges a specific intent but the court has
found accused guilty of en entirely distinet specifio intent and has sub-
stituted for the offense alleged a new offense, not a lesser offense in-
cluded within the offense charged. There 1s in the Specification no
other allegation which would support the specific findirg in this case.

Such a variance between the Specification and the finding of
guilty is a fatal error in that it finds accused gullty of an offense
which is different from and not included in the offense charged. In
the opinion of the Board of Review the record of trial is legally in-
sufficient to support the findings of guilty of the Specification,
Charge I, and Charge I.

4, There is no limit of punishment upon conviction of violation of
Article of War 59, committed after February 3, 1942 (Executive Order No.
9043, Feb. 3, 1942).

,5. For the reasons stated, the Board of Review holds the record of
trial legally insufficient to support the findings of guilty of Charge I
and its Specification, legally sufficient to support the findings of


http:effect.of

(76)

guilty of Charges II, III, and IV, end the Specifications thereunder,
end legelly sufficient to support the sentence.

Aol 3- /WL , Judge Advocete.

%&Lhm. Judge Advocate.
%‘&L’C.@VW Judge Advocate.
/7 '
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"UNITED STATES 4th ARLICRED DIVISION
Iriel by G.C.ll., convened at
Pine Camp, New York, July 28,
1942. Dismissal.

Ve

Second Iieutenant JOON L.
SWEET (0-450513), 35th
Armored Regiment.

S e e e e e s

OFINION of the BOARD OF REVIE: _
HILL, CRESSON and LIPSCOKB, Judge Advocates -

1. The record of trial in the case of the above-nemed officer
has been examined by tne Board of Review and the Board submits this,
its opinion, to The Judge Advocate General.

2+ The accused was tried upon the following Chearges and Specifi-
cations; : : .

CHARGE I: Violation of the 6lst Article of War.

Specification: In that Second lieutenant John L. Sweet,
35th Armored Regiment, did, without proper leave,
ebsent' himself from his orgenization at Pine Camp,
New York, from about 7:15 A.M. June 16, 1942, to
about 1300 P.M. June 16, 1942.

CHARGE II: Violation of the 69th Article of Tar.

. Specification: In that Secomd Lieutenant John L. Sweet,
35th Armored Regiment, having been duly placed in
arrest in quarters at Pine Camp, New York, on or
about June 16, 1942, did, at Pine Camp, New York,
on or about June 16, 1942, breek his said arrest
before he was set at liberty by proper authority.

CHARGE III:; Violation of the 85th Article of War.

Specifications In that Second Lieutenant John L. Sweet,
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35th Armored Regiment, was, at Pine Camp, New
York, on or about June 15, 1942, drunk on duty as
8 company officer.

CHARGE IV: Violation of the 96th Article of War.

Specification 13 In that Second lieutenant John L. :
Sweet, 35th 4drmored Regiment, having received a law-
ful order from his Company Commender, lst Lieutenant
Vincent J. Leyer to "Go to your quarters and be on
hand to move out with the Compeny at 7:15 A.ld. to-
morrow morning%, the said Company Commender, being
in the execution of his office, did, at Pine Camp,
New York, on or about June 16, 1942, fail to obey
the same.

Specification 2: (Nolle Prosequi entered).

He pleaded not gullty to and was found guilty of all Charges and Specifi-
cetions. He was sentenced to be dismissed the service. The reviewing
euthority approved the sentence and forwarded the record of triel for
"action under the 48th Article of War.

3. The evidence for the prosecution may be summarized as follows:

Barly on the morning of June 15, 1942, the accused came to the
office of the Headquarters Company, 35th armored Regiment, of which he
wes & junior officer. It was a "working holiday", & day to be off duty
if one had no specific duty to perform.- The accused requested permission
of the company commander, PFirst Lieutenant Vincent J. Meyer, to go to the
Finance Office to get a partial payment as the accused was to leave on a
cadre in a short time. lieutenant Lleyer gave accused permission and told
him to come back as soon as he received the money as the three officers -
were to hold a council meeting to go over funds. The accused used the
car of Lieutenant Meyer that day and returned it in good condition (R.
6,7,9)0 N .

The accused was not again seen in the company area until he
came into the office between 2:30 and 2:45 pems., and was there when
Lieutenant leyer came in at about 3 pems As the accused appeared to be
intoxicated, or under the influence of liquor, Lieutenant Meyer ordered
him to go to his quarters at once and be ready for duty at 7:15 the next
morning as the company was moving out on a bivouac. The accused did not
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complain of eny physical ailments at that time. At Lieutenant lieyer's
direction, Sergeant J. F. licNeff escorted accused to his quarters and
sew him enter the quarters (R. 8, 9, 14).

Iieutenent lleyer expressed the opinion- that accused was under
the influence of liquor and intoxicated because of his complexion and
his glassy eyes, because he seemed-rather talkative, and because liguor
had affected accused in that way on occasions (R. 9-10). Staff Sergeant
‘Bo P. Devany, the actinyg first sergeant, based his opinion that the ac-
cused was apparently under the influence of liquor vwhen accused ceme in
between 2:30 and 2:45 pem., upon the garbled speech of accused emnd the
fact that accused repeated things over and over and because he smelled
liquor on the breath of accused. ihen a military policeman ceme in and
asked for a man by neme, the accused kept repeating thet they did not
have a man by that name (R. 17-18). Sergesnt T. F. Shafer saw accused
in the orderly room of Headquarters Company, 35th Armored Regiment, at
3 pems, June 15, 1942, under the influence of liquor. The. breath of
accused smelled of liquor and he was mumbling some words in a loud voice
(Re 11-12). Sergeant J. F. lcNeff based his statement that accused was
apparently intoxicated on his actions which were more or less joyful
(Re 14-15).

. Upon direct examination, Lieutenant llsyer stated that to the
best of his knowledge and understanding the accused was on duty when he
returned in the afternocon of June 15, 1942. Upon cross-examination in
response to the question whether accused when he returned to the company
was actually commanding eny part of the company or performing any of-
ficial duty, Lieutenant lMeyer replied in the negative and stated that
the only duty "we had that day was to go on council duty" and that.the
council was not held because there were oanly two of the required three
left (Rs 22). ‘ -

The accused was not present for duty at 7:15 ae.m., June 16,
1942, He had not been given permission to be absent et that time.
lieutenant Meyer saw him sleeping in his quarters at epproximately 1l
a.ms The accused was not present in the company area at any time on
that day (R. 8, 14, 17).

At the direction of Lieutenant Colonel Sears, commending of~-
ficer of the regiment, the adjutent, Ceptain W. H. Hunt, went to the
quarters of accused between 11 a.ms and 12 noon, June 16, 1942, to
place accused in arrest. Accused was not in his quarters either just
before or just after lunch. Ceptain Hunt did find accused in his
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quarters sitbting or%lhi‘:i bed at about 1:10 pems, placed accused in arrest
and explained to hi ja e limits of his arrest were Building 0Q 5, in
vhich his quarters were located, with authority to leave three times a
dey for meals only. Captain Hunt testified that those limits did not
include the Officers' Club. Accused eppeared to understand his arrest.
Vhen Captain Hunt asked if he had any questions, accused said that there

were none (R. 19-21).

At sbout 10 pems, June 16, 1942, Captain Hunt entered the
Officers' Club and sew accused seated in the barroom with another officer
and two ladies. Ceptain Hunt told accused that he should go to his
guarters, but accused made no move to go. The accused was apparently
sober and understood the order to go to his quarters. When Captain Hunt
left and informed Colonel Sears of the facts, Colonel Sears detailed
Lieutenant Colonel Mansifled to place accused in his quarters. Captain
Hunt end Colonel Mensfield did not find eccused in the club nor in his
room, but did find him in a coupe outside of 0OQ 5. Accused got out of
the car and went to his room upon the order of Colonel Mansfield (R.
20-21).

4., For the defense the accused testified that on June 15, 1942,
he went to the compeny about 7:15 ae.ms and found the other company of-
ficers there. It was a "working holiday" and they were going to work
on the council on the funds. Accused was on cadre end asked permission
of Lieutenant Mleyer to go over to the Finance Office to get a partial
payment. He borrowed Lieutenant lieyer's car and secured his partial
peyment. He had a headache when he left the Finance Office and did not
feel well on the 16th. As he was told by another officer, also on the
cedre, that he was to be a motor maintenance officer, he drove down to
the motor park to get some materiel and forms. Accused did not recall
anything after that. He did remember on the 16th Ceptain Hunt coming
into the room while accused weas sitting on the edge of his bunk. The
accused, in February, had a previous lapse of memory, had e headache,
end did not feel well. He was accused of being drunk at that time, but
upon examination was found not drunk. He was kept in the hospital 7
days and felt all right when he left (R. 24~26).

‘ Upon cross-exaemination and upon exemination by the court, ace-
cused testified that he had not been drunk 24 hours prior to going to
the Finance Office nor had anything to drink when he went there. He had
‘been on bivouac with his battalion over the previous week end. ILieu-
tenant lieyer gave him no instructions about returning from the Finance
Office except that they were going to hold & council on funds, which he
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already knew. He was going down to the motor shed to get any available
forms and material for investigetions, but does not remember getting
any. He thought that he did not go to the motor shed because he did
not have any forms around in his room. He did not recall being in the
orderly room in the afternoon of the 15th nor did he hear Lieutenant
Meyer tell him to return to his quarters. From the time he left the
Finence Office up to 3 peme he did not know where he was except that

he was in his room for awhile. He did not think that he had supper

that night and did not recall anything from the time he left the Finance
Office until Caeptain Hunt spoke to him on the 16th. Captein Hunt came
in, read the arrest, of which accused remembered a part, and signed it.
Accused knew it was the 16th because it seemed to him that he had slept
a long while and knew that he was being put in arrest as it was just
sinking in on him. @He knew that the restriction of his arrest was to
his building, and over to the messhall in the 0Q area, but did not know
that he was not to go into the bar. Accused was in the bar about 9:30
or 10 peme with some people who casme to see him. He recalls that
Ceptain Hunt ordered him to his quarters, whereupon he sat down egain,
started to think and then went to his quarters. He did not intentionally
disobey Ceptain Hunt (R. 26-29).

First Lieutenant James A. Taylor, Medical Corps, indentified an
original Station Hospital record pertaining to accused, vhich was re-
ceived in evidence as Exhibit A. The record showed that when accused
was admitted at 6330 pems, February 2, 1942, his chief complaint was
that he was exhausted, tired out, snd in a run-down condition, that he
had been tired out physically and mentally for at least a nmonth and was
unable to get satisfactory sleep. The record showed that the company
commander stated that accused appeared to bs intoxicated when he re-
turned to the company on that afterncon, that two regimental medical
officers had examined him and declered that he was not intoxicated with
alcohol. The final diagnosis upon discharge, February 9th, was "Ana-
phylaxis = Yellow fever vaccine. 1300 PM L/Sl/lz 35th Armd Regt Dis-
pensary - Reaction (Amnesia), moderately severe". The record recited
that his emnesia could follow injection of yellow fever vaccine, " a
long shot diagnosis". In view of other nsgative clinicel and neuro-
psychiatric findings, accused was signed out under that diagnosis.
Lieutenant Taylor thought that there was no evidence of any mental dis-
order (R. 29,30; BEx. A).

v Lieutenant Taylor stated that emnesia was not a disease but a
symptom, a state of forgetfulness or loss of impeirment of memory, which
mey be ceused by a severe physical blow, organlc disease, by various toxic
agents, or by emotional trauma in a susceptible individual. A man who
demonstrates hysterical symptoms may have & recurrence through stress or
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other causes. He would not necessarily have the outward eppearance of
intoxication, but could appear confused, not oriented, and not know
his name or where ne was. Ammesia is & symptom of an emotional state
end in any hysterical state one may simulate any type of reaction. BHe
would not diagnose as suffering from amnesia, a person who remembers
certein things but forgets certain other things, but would consider it
as coafusion of thought. He had found cases where the ammesia is im=-
aginary and there is no way to tell except to examine the patient and
try to balance those findings with what can be learned of the previous
life of the patient (R. 30~35).

5+ The Specification, Charge III, alleges that the accused was,
on June 15, 1542, drunk on duty as a company officer.

The evidence shows that accused, a ‘junior officer of the Head-
guarters Company, was drunk in the orderly room of his company between
about 2330 and 3 pem. on June 15, 1942, in the presence of his cormand-
ing officer and three sergeants of this company. They expressed the
opinion that accused was under the influence of intoxicating liquor,
because of his complexion, his glassy eyes, his garbled and mumbling
speech in & loud voice, the fact that he repeated things over and over,
his more or less joyful actions, because liquor had affected him in a
similar way on occasions, and because his breath smelled of liquor.

Such proof excludes any reasonable doubt that accused was drunk.
Although accused stated that he had not been drunk 24 hours prior to
going to the Finance Office and denied that he had enything to drink
when he went there, the evidence shows that he was at sbout 3 pe.m. at
his compeny office under the influence of intoxicents sufficient sensibly
to impair the rational and full exercise of his mental snd physical
feculties (M.C.M., 1923, par. 145).

The further question is whether accused was drunk on duty eas
-8 ocompany officer. The evidence shows that accused went to the company
office early in the morning upon a day which was & "working holiday“,
He asked and received permission of his company commender, lieutenant
Meyer, to go to the Finance Office to get a partisl payment as he was
to leave on a cadre shortly. Lieutenant Meyer instructed accused to
return as soon as he received his money to assist on the council to go
over funds. The accused returned to the company orderly room between
2330 and 2345 pems Vihen Lieutenant Meyer came in about 3 pemes he ordered
accused to go to his quarters et once, because accused appeared intoxicated,
end to be ready for duty at 7:15 the next morning as the company was moving
out on a bivouac. The accused was thereupon escorted to and entered the
building O0Q 5, in which he had a room.


http:certe.in

In discussing the question of belng found drunk on duty, the

Manual for Courts-Martial, 1928 (par. 145), states in part:

"Under this article it is necessary that accused
be found to be drunk while actually on duty, but the
fact that he became drunk before going on duty while’
materiel in extenuation is immeterisl on the question
of guilt. A person is not found drunk on duty in the
sense of this article, *if he is simply discovered to
be drunk when ordered, or otherwise required, to go
upon the duty, upon which, because of lis condition,
he does not enter at all.t! (Jinthrop.) But the arti-
cle does apply although the duty mey be of a merely
preliminary or anticipatory nature, such as attending
an inspection by a soldier designated for guard, or an

-awaiting by a medical officer of a possible call for his

services.

* * *

"The commanding officer of a post, or of a com-
mand, or detachment in the field in the actual exercise
of command, is constantly on duty. 1In the case of other
officers, or of enlisted men, the term 'on duty! relates

%o duties of routine or detail, in gerrison or in the

field, and does not relate to those periods when, no
duty being required of them by orders or regulations,
officers and men occupy the status of leisure known to
the service as 'off duty.' (See Davis.)"

In the opinion of the Board of Review the record fails to

support the allegation that accused was drunk on duty. The company
commander stated that the day was a "working holiday", that when the
accused returned to the oompany from the Finance Office the accused
did not ectually command eny part of the company nor perform any of=-
ficial duty, that the only duty acoused had-that dey was to go on
“"ecouncil duty", and that the council was not in fact held.

With respect to Charge III end its Specification, the Board

of Review is of the opinion that the record of trial fails to support
the finding of guilty of being drunk on duty, in vioclation of Article

of War 85, but does support the lesser included offense of beiny drunk
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in station at the time and place alleged, in violation of Article of War

96.

6s The Specification, Charge IV, alleges failure to obey the order
of Lieutenant lMeyer to go to his quarters and be on hand to move out with


http:co:r.xm.a.nd

 (84)

the company at 7:15 @em., June 16, 1942; end the Specification, Charge
I, alleges sbsence without leave from his organization from about 7:15
asme to about 1 peme., June 16, 1942.

The company commander, at about 3 pem., June 15, 1942, ordered
accused to be ready for duby at 7:15 the next morning as the company was
moving out.on a bivouac. The accused did go to his quarters escorted by
Sergeant licNeff. He was not, however, present with his company at 7:15
a.me nor at any other time on June 16, 1942. Lieutenant Meyer saw ac-
cused asleep in his quarters at about 11 o'clock. After Captain Hunt
had been directed to place accused in arrest, he went to the quarters
of accused between 11 a.m. and 12 noon, and again after lunch, but
fajiled to find accused. At about 1:;10 pe.me Captain Hunt found accused
in his room sitting on his bed and placed him in arrest.

Although accused complied with that portion of the order to go
to his quarters, he was not on hand to move out at 7:15 a.m., June 16,
1342, and therefore failed to obey the order given him. Accused was
absent without leave from his argenization for the period stated.

The record, accordingly, supports the findings of guilty of
Charge I and Charge IV, and the respective Specifications thereunder.

. 7. The Specification, Charge II, alleges breach of arrest on June
16, 1942. . :

The record shows that accused was placed in arrest while in
quarters at about 1:10 pem. on June 16, 1942, by Captein Hunt, upon the
instructions of the regimental commander, and was informed that the limits
of his arrest were the building OQ 5, in which his room was located, with
authority to leave three times a day for meals only. The accused appeared
to understand his arrest, stated that he had no questions, and talked co=-
herently. The limits did not include the Officers' Club. At about 10 pem.
that evening accused was sitting in the barroom of the Officers' Club with
en officer end two ladies. He had not been given permission to leave his
quarters. MHe failed to comply when Ceptain Hunt told him to go to his
quarters. Shortly thereafter Colonel lansfield found accused sitting in
8 coupe outside his guarters. When Colonel Mansfield ordered accused to
his room immediately, the accused went to his room.

The record clearly supports the findings of guilty of breach of
his arrest.

8¢ The accused sought to avoid responsibility for the three offenses
of absence without leave (Chg. I), and of being drunk on duty (Chge II),

~o
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, end of failure to obey (Chge IV), by his testimony that he recalled
nothing from the time he left the Finence Office on June 15, 1942,
until Captein Hunt placed him in arrest about 1:10 pem., June 16, 1942,
and that he had a prior atteck of smnesia in the previous February, end
by the testimony of lLieutenant Taylor, Medicel Corps, and the intro-
duction of the hospitel record as to the hospitelization of accused at
that time. The testimony of accused that he wes not responsible for his
actions alleged in those Charges is not convincing in view of the proof
that accused was intoxicated at about 3 peme on June 15th, and particu-
larly in view of the testimony of two sergeants that they smelled liquor
on the breath of accused at that time. The only explanation offered by
accused as to the breach of arrest (Chg. II), is that he understood that
he was restricted to his building and over to the mess hall in the 0Q
area, but did not know that he was not to go into the bar, an obviously
unsatisfactory explanation. .

9. The accused is 25 years of age. The records of the (Office of
The Adjutant show his service as follows:

Enlisted service, private to technical sergeant, Regular Army,
June 11, 1936, to September 30, 1941; graduated Officers' Candidate
School, Armored Force, and appointed second lieutenant, temporary, Army
of the United States, September 30, 194l; extended active duty October
1, 1341, :

10, The court was legally constituted. No errors injuriously af=-
fecting the substential rights of the accused were committed during the
trial. In the opinion of the Board of Review the record of trial is
legally sufficient to support only so much of the findings of guilty of
Charge III and its Specification, in violation of Article of Wer 85, as
involves a finding that the accused was at the time and place alleged
guilty of the lesser included offense of being drunk in station, in
violation of Article of War 96; legally sufficient to support the find-
ings of guilty of Charges I, II, end IV, and the respective Specifications
thereunder; legally sufficient to support the sentence and to warrant con-
firmation aof the sentence. Dismissal is authorized upon conviction of
violation of the 6lst, 69th, or 96th Article of War.

. - (— ) .
A53§2§2“35379i4a§ ?l\yal , Judge &idvocate.

MMML Judge Advocate.
|
W C-@mf‘f_‘%&adge Advocate.
4
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1st Ind.
War Department, J.A.G.0., @LT 1 ez - To the Secretery of Var.

l. Herewith transmitted for the action of the President are the
record of trial and the opinion of the Board of Review in the case of
Second Lieutenant John L. Sweet (0-450513), 35th Armored Regiment.

2+ I concur in the opinion of the Board of Review that the record
of triel is legally sufficient to support the findings of guilty of
Charges I, II, and IV and the respective Specifications thereunder, and
legally sufficient to support the sentence and to warrant confirmation
of the sentence.

I do not, however, concur in the opinion of the Board of Review
that the record of triel is legally sufficient to support only so much
of the findings of guilty of Charge III and its Specification - alleging
that accused was found drunk on duty - in violation of Article of War 85,
as finds that accused was drunk in station in violetion of Article of
War 96. It is my opinion that accused was on duty when he reported at
the office of his compeny on the morning of June 15, 1942, and that he
was not relieved from a duty status while he went to the Finance Office
to attend to a personal matter with the permission of his compeny com-
mander, who directed him to return as:soon as he received his money for
a council meeting to go over the company fund. When he returned about
3 pem. he was intoxicated and his company commsnder ordered him to his
quarters. The council meeting was not held.

3. Pollowing his action upon the record of trial and upon the
recommendation of his staff judze adwocate, the Commanding General,
4th Armored Division, transferred accused to the Lovell General Hospital,
Fort Devens, liassachusetts, for observation and diagnosis of his mental
condition. After observation for & periocd of one month the Disposition
Board reported that no disease was found, that accused is physically
qualified for full military service, and that he be returned to his
status prior to hospitalization. The Commending Qfficer, Lovell Gen-
eral Hospital, approved this report.

4, 1 recomﬁsnd that the sentence be confirmed and carried into
execution. . .

S5« Inclosed herewith are a draft of letter for your signature,
tranamitting the record to the President for his action and a form of
Executive action, marked "A", carrying into effect my recommendation
above made,confirming the sentence and directing that it be carried

- 10 -
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into execution. There is also inclosed a form of Executive action,
marked "B", confirming, in accordeance with the opinion of the Board

. of Review, only so much of the findings of guilty of Charge III and
its Specification, in violation of Article of Var 85, as finds that
accused was at the time and place alleged, drunk in station in viola-
tion of Article of War 96, confirming the sentence end directing that
it be carried into execution. '

<

. ~,
N— )
V‘\AAZW.—\ a— YT s A

Myron C. Cramer,
Major Genersal,
4 Incls. - The Judge Advocate General.
Incl.l-Record of trial.
Incl ¢2-Dft. ltr.for sig.
Sec.of Tiar. -
Incl.3-Form of action "A".
Incl.4-Form of action "BY.
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UNITED STATES g WINTH SERVICE COLMAID
Ve ) Trial by G.C.ll., convened at
) Fort Ord, California, dJune
First Lieutenant WILFRED ) 11, 12, 13, 15, and 17, 1942.
GARFINKLE (0-371347), ) Dismissal and confinement
Ordnance Department. ) for one (1) year. Discipli-

nary Barracks.

OPINION of the BOARD OF REVIE
HILL, CRE3SQN and LIPSCQONB, dJudge Advocates

le The record of trial in the case of the officer named above
-has been examined by the Board of Review, end the DBoard submits this,
its opinion, to The Judge Advocate General.

2. The accused was tried upon the following Charges and Specifica-
tions:

CHARGE I: Violation of the 83rd Irticle of ‘far.,

Specification 1: In that Wilfred Garfinkle 0-371347, lst
Lt., Ordnance, CASC 1962, did at Fort Crd, California,
on or about Januwary 15, 1942, willfully suffer one
tire of the value of about «17.00, lilitary property
belonging to the United States, to be wronzfully dis-
posed of by allowing one Harold B. Niles to convert
said tire to his own use.

Specification 2: In that Vilfred Garfinkle, 0=-371347, 1lst
Lt., Ordnance, CASC 1962, did et Fort Crd, Celifornisa,
on or about January 20, 1942, willfully suifer one
tire of the value of about $17.00 lilitary property
belonging to the United States, to be wrongfully dis-
posed of by allowing one Harold B. lliles to convert
said tire to his owa use.
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CHARGE IIs Violation of the 94th Article of iiar.

Specification: In that Wilfred Gerfinkle 0-371347, lst
Lt., Ordnance, CASC 1962, did at Fort Ord, California
on or sbout Jeanuary 10, 1942 feloniously take, steal
and oarry away four tires of the value of about $35.00,
property of the United States, furnished and intended
for the militery service thnereof.

He pleaded not guilty to Charges I and II and the Specificationsthere~
under. He was found guilty of Specifications 1 end 2, Charge I, and of
Charge I; guilty of the Specification, Charge II, except the words "on or
sbout January 10th, 1942%, substituting therefor "during the period from
about January 1, 1942, to about February 1Oth, 1942", and guilty of Charge
II. He was sentenced to be dismissed the service and to be confined at
hard labor for ome year. .The reviewing authority approved only so much

of the findings of guilty of Specification 1, Charge I, as involves &
f£inding of guilty of willfully suffering one tire of some value, military
property belonging to the United States, to be wrongfully disposed of;
only so much of the finding of guilty of Specification 2, Charge I, as
involves a finding of guilty of willfully suffering one tire of some .
value, military property belonging to the United States, to be wrongfully
disposed of; only so much of the finding of guilty of the Specification,
Charge II, as involves a finding of guilty of the felonious taking, steal-
ing, and carrying away of one tire of the value of about $8.31, property
of the United States, furnished and intended for the militery service
thereof; and the sentence.

3e The evidence shows that the accused, during the period involved
in this case, was an assistant to the post ordnance officer at Fort Ord,
California (R. 59-60). On ons occasion between December 1941, and March
1942, Corporel Boyce Blevins, a driver in charge of a Government truck,
reported to the accused thet a new spare tire on his Govermment truck had
béen removed end an old tire substituted in its place (R. 30~33). Between
the datesof March § to 10, 1942, Sergeant Alvin Schmoyer made & similar
report to the accused concerning the loss of a new spare tire on another
Chevrolet panel truck which he drove (R. 25, 26). The accused admitted
to the investigating officer that Corporal Blevins reported to him the
exchange of one of the tires, that he did not report the matter to the
officer accountable for the trucks, and that he took no steps to investi=-
gate the matter (R. 50). At the same time the accused also admitted that
Harold B. Niles, a former civilian employee of his orgenization, discussed
with him the possibility of exchanging Niles! old tires for new Govermment
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tires. The accused admitted that he made the statement to Niles that -

" "s » x personally it didn't make much difference with me
.but that they weren't mine and thet Lieutenant Ea.hn was
signed with the vehicles.

%a » » that I wasn't responsible for the tires and could-
:a'% make the swap, but I can't say for him (R. 49-51).

Tha aoouaed also admitted that the tires on his car came with the car at
the tim of its purchase.

» Herold B. Niles, a former QOrdnance Department machinist, testi-
fied that he was employed in the Ordnance Department from October 21, 1940,
until the latter part of February 1942; that in Janwary 1942, he practically
destroyed two tires on his private car while using it on Government business
(R. 142); that he asked the accused, who was his superior officer, whether
he could exchange his old tires for new ones which were on Government trucks;
that in reply the accuséed told him that he, the accused, had four tires on
his private car which he had obtained from 37 mm. gun carriages, which tires
the accused showed to Niles (R. 150); that the next evening the accused and
Niles removed a spere tire from a truck and put it in Niles' car and sub-
stituted one of Niles' tires for the truck tire; that three or four evenings
later Niles and the accused went through the s'me operaticn in exchanging
another of Niles' tires for a tire on one of the Government trucks; that e
on this second occasion Technical Sergeent William Tubbs came in and talked
to him (Niles) and the accused while they were removing the tire from the
wheel of a Govermment truck (R. 152).

The witness further testified that one of these tires was stolen
from him and the other was removed by the F.B.I. men from his basement;
that he was charged with a felony in the United States Court (R. 159);
that while in jail he was visited by Ceptain Allison J. Haun, the accuser
.in the present case, and thet he told Captain Haun of the connection of
the accused with the exchange of his tires for the Government tires; that
he pleaded guilty in the Federal Cowrt to taking the tires; and that there-
after he applied for and was granted probation (R. 163).

Staff Sergeant William Tubbs testified that in the early part of
January 1942, between 8:30 and 9 in the evening, he entered the shop of
the 82nd Ordnance Company to inspect batteries and saw the accused and
Niles inflating a tire which they had just mounted on & wheel. There was
a panel:Chevrolet truck in the garage at that time (R. 193),

The tire which was taken from the home of Harold B. Niles was
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introduced in evidence (Ex. C; R. 62). Four Goodrich Silvertown 6=ply
tires of the ssme size and make as those on the 37 mm. gun carriages
were teken from the car of the accused (R. 65; Ex. A). Three of these
tires had marks or spots on them resembling olive drab paint. In this
connection it wes shown that many of the tires on gun carriages have
olive drab paint marks on them (R. 71). Each of the four tires was
valued at £$8431 (R. 82).

First Lieutenant Leslie L. Lincoln testified as & witness for
the court that he was on duty at Fort Ord as a motor officer of the 80th
Ordnance Company from December 23, 1941, to February 8, 1942, and during
that time forty or fifty 37 mm. gun carriages were unloaded at Fort QOrd.
These gun carriages were put in the Ordnance shop and the compound (R.
262). Some time between January 28, and February 8, 1942, he observed
the accused and one or more enlisted men chenging a tire from & 37 mm.
gun carriage alongside the unloading remp. The wheel of the carriage
with a new tire on it was taken into Warehouse 2033. ILieutenant Lincoln
went into the warehouse and saw the accused placing a new tire on a gray
wheel which was not an olive drab Government wheel. He asked what was
zoing on and the accused replied to the effect that he was getting him-
self some tires (R. 270). Lieutenant Lincoln testified that Private
Blevins and Sergeant Schmoyer were present at the time (R. 286). Both
soldiers testified, however, that they never saw the accused remove a
tire from a 37 mm. gun carriage in Warehouse 2033 (R. 275, 28l). Iater
in the day the carriage hed a tire on one of its wheels which was far
from being new, had about two=-thirds of the tread worn off, and was mud-
steined (R. 268),

4, The evidence.presented by the defense shows that 6-ply Goodrich
Silvertovn tires were for sele in the vicinity of Salines, Celifornia, on
December 1, 1941, when the tire-freezing order went into effect and that
two dealers in the vicinity of Saliras were under investigation for sell-
ing tires without authority from the rationing board (R. 206). The
father of the accused testified that he gave the accused an automobile
and that about the first of 1942 he purchased four Goodrich 6-ply tires
for his son. He refused %o state from whom the purchese was made, on
the ground that such a statement might incriminate him (R. 242).

Warrent Officer Reynold L. Reim testified that Captain Haun, the
accuser in this case, told him that he, Ceptain Haun, would get informa-
tion concerning the stolen tires "* * * out of someone if I have to beat
it out of them" (R. 218).
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The accused made an unsworn statement that he had become
friendly with Niles in a business way at the Presidio of Monterey; that
he and Niles were both relieved from duty at the Presidio of ilonterey
end assigned to duty at Fort Ord, Celifornia, on November 1, 1941; that
on one occasion Niles remarked to him that he (Niles) wished that he
could "swap" his tires for some new ones on Army trucks; and thatthe
acoused told Niles that he had no authority to make such an exchange.

The accused denled that he allowed Niles to teke Government tires or
aided Niles in any way. The acoused also denied that the tires on his

car were Government tires or that he had ever told Niles that he (the
accused) procured his tires from gun carriages. The accused stated that
on the occasion when Sergeant Tubbs came into the shop snd saw him working
with a tire, that he was repalring one of his own tires. The accused ad-
mitted that he did not tell Ceptain Haun the truth as to the origin of his
tires on his car because he did not want his father involved in an illegel
purchage of tires "(R. 252-254).

5. Specifications 1 and 2 of Charge I allege that the accused did,
on January 16, and on January 20, 1542, respectively, willfully suffer
one tire of the value of 817, the property of the United States, to be
wrongfully disposed of by allowing Harold B. Niles to convert it to his
OoWnl U36e. ’

The evidence concerning these two Specifications shows that
the acoused was an assistant to the post ordnance officer at Fort Ord,
California, and that between December 1941, and March 1942, he was in-
formed that new spare tires had been removed from two Government trucks
under his care, and. old tires substituted. The evidence shows further
that the accused falled to teke any aotion in reference to the loss of
these tires, or to report the matter to his superior officer. The accused
admitted that Harold B. Niles, a former ocivillan employee of his organiza-
tion, had disoussed with him the posaibllity of such . an exchange of tires,
but he maintained that he did not glve Niles permission to make the sug-
gested exchange and that he had no oconnection therewith.

On the other hand, Niles, who had confessed in the Federal Court
to the teking of the tires, testified that the accused assisted him in
removing the two tires from Govermment trucks and helped him place them
in his car. Niles also testified that on one of the occasions, Technical
Sergeant W1lliam Tubbs talked to him end to the accused while they were
" removing one of the tires which Niles had teken from the wheel of a
Government truck.

This direct testimony of Niles is corroborated by several circum-
stantial factors. The testimony of Sergeant Tubbs that he saw Niles and

‘+
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the accused exchanging a tire, corroborates the testimony of Niles that

he and the accused were seen by Sergeant Tubbs when in the act of exchang-
ing one of the tires. Then, the fact that the accused failed to report

the loss of the tires shows an attitude of mind inconsistent with a faith-
ful discharge of his duties as an ordnance officer and tends as a circumstance
to corroborate Niles' testimony. Furthermore, the a dmission of the accused
that Niles had presented to him the suggestion of an exchange of tires, and
his reply that he personally had no objection to such an exchange, but taat
he hed no authority to make it, combined with the facts showing the subse-
quent exchange, are factors which are inconsistent with the imnocence of the
accused, and tend to corroborate the direot testimony as presented by Niles.

The fact that the tires which were taken by Niles with the suffer-
ance or assistance of the accused were the property of the United States,
is shown both by the testimony of Niles and the circumstantial factors sur-
rounding the trensaction. Although no direct testimony of the value of the
two tires was presented, the evidence shows that the tires were new and the
court was warrented, therefore, in taking judicial notice of the fact that
they were of some value.

6. The Specification, Charge II, alleges that the accused did " # *
on or about January 10, 1942 feloniously take, steal and carry away four

tires of the value of about $35.00, the property of the United States,
* %k %M

Concerning this Specification, the testimony of Harold B. Niles
shows that the accused admitted to Niles that he, the accused, had taken
four tires from 37 mm. gun carriages for his private car. This evidence
as to the taking of one of the four tires mentioned by Niles, is corroborated
by the testimony of lLisutenant Lincoln and by several circumstantial factors.
Iieutenant Lincoln testified that he saw the accused teke one tire from a
37 mm. gun carriage and carry it into Warehouse 2033, that he went into the
werehouse and saw the accused placing a tire on a gray wheel, that when he
_asked the accused what he was doing, the accused replied that he was getting
"~ himself some tires, and that later Lincoln saw an old tire on the 37 mm. gun
carriage from which the tire had originally been teken.

The testimony of Niles and Lieutenant Lincoln is corroborated by
the faot that the tires on the car of the accused were of the same make
and ply as those used on the 37 mm. gun carriage and by the fact that they
had maerks or spots on them resembling olive drab paint, similar to paint
marks on tires used on the gun carriages. Furthermore, when the a ccused
was first questioned concerning the origin of the tires on his car, he
stated that they were the original equipment on his cer, whereas he later
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stated that they were given to him by his father. Althouzh Sergeant
Schmoyer and Private Blevins failed to corroborate the testimony of
Lieutenant Lincoln that they were present when the tires were changed,
the evidence in its entirety is of such probative force as to exclude
eny reasonable doubt as to the guilt of the accused.

There is some variation in the testimony of the witnesses as
to the dates upon which the alleged acts occurred. In view, however,
of the fact that the witnesses were not certain as to the exact dates
in question, and since considerable time had intervened between the
alleged acts and their testimony, such minor discrepencies are not
deemed to be material,

7+ The Board of Review has given careful consideration to a brief
submitted by Myron W. Tilden, of the law firm of landl & Tilden, Salinas,
California, civilian counsel for the accused, and to a second brief and
an oral argument submitted by Richerd A. Tilden of Washington, D.C.

8+  The accused is 25 years of age. The records of the Office of
The Adjutant General show his service as follows:

Appointed second lisutenant, Ordnence Department, Army of the
United States, August 8, 1938; extendsd active duty, November 15, 1940;
appointed first liesutenant, Ordnance Department, Army of the United
States, November 14, 1941,

Four efficiency reports have been rendered upon accused. In
two reports covering a period of four months he received a general rating
of very satisfactory. In two reports covering a period of nine months
.he received a general rating of excellent.

9. The court was legall} constituted. No errors injuriously affect-
ing the substantial rights of the acocused were committed during the trial.
In the opinion of the Board of Review the record of trial is legally suf-
ficient to support the findings of guilty end the sentence and to warrant
confirmation of the sentence. Dismissal and confinement at hard labor are
authorized upon conviction of the 83rd or the 94th Article of ¥hmr.

TP W

G fpnnar o ltpdd n o Mige ravosste.
ﬂ‘ﬂh (,0 /%/6&7«/_,‘ Judge Advocate.
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UNITED STATES
Ve

Second Lieutenant HERMAN
D. HIGHTOWER (0-450192) R
Cavalry.

N st St st st s st

Washington, D. C.

- FE 0

76TH INFANTRY DIVISION
Trial by G, C. M., convened at

Fort George G. Meade, Maryland,
- August 4, 1942, Dismissal and

confinement for one (1) year.

OPINIQN of the BQARD OF REVIEW
HOOVER, BAUGH and HARDY, Judge Advocates,

1. The Board of Review has examined the record of trial in
the case of the officer named above, and submits this, 1ts opin-

ion; to The Judge Advocate General.

cations:

2. Accused was tried upon the following Charge and Specifi-

CHARGEs Violation of the 95th Article of War.

Specification 1;

In that 2nd Iieutenant Herman D.

Hightower, Cavalry, did, at Halethorpe, Maryland,
on or about May 23, 1942, with intent to defraud,
wrongfully make and utter to Mohr Motor Company,
Halethrope, laryland, a certain check in words
and figures as follows, to-wits

"1t. Herman D. Hightower No.
Phone Arbutus 707 Baltimore, Md. May 23rd-1942
Pay to the order of Mohr Motor Company $10,00

Dollars

Central National Bank

. Junction City, Kansas.

Lt H.D.Hghtower
Pres.n

and by means thereof did fraudulently obtain from
the said Mohr Motor Company the sum of $10.00,

in cash, he, the said Lt. Hightower, then well
knowing that he did not have, and not intending
that he should have, sufficient funds in the said

Central National Bank for the payment of said check.

(97
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Specification 23 ##3 did, at Halethorpe, Maryland,
on or sbout May 27, 1942, with intent to defraud,
wrongfully make and utter to Mohr Motor Campany,
Halethrope, Maryland, a certain check in words
and figures as follows, to-wit:

"Phone Arbutus 707 No.
Baltimore, Md,, May 27, 1942
Pay to the order of Mohr lotor Campany ___ $12,50

Twelve Dollars and fifty cents ___Dollars
Junction City, Kans, Central National Bank

. Lto H. Do Hightmr

Pres,.n

and by means thereof did fraudulently obtain from
the said Mohr Motor Company' the sum of $12,50 in .
cash, he, the sald Lt. Hightower, then well know-
ing that he did not have, and not intending that
he should have, sufficient funds in the said
Central National Bank for the payment of said
check.

Specification 3: (Finding of not guilty)

Specification 4: % did, at or near Fart Gearge G. .
Meade, Maryland, on or about June 8, 1942, will-
fully and wrongfully comit an indecent assault
upon 2nd Lieutenant Dorothy Louise Brown, Army
Nurse Corps, by grasping and fondling her breasts,
against her will and without her consent,

Specification 53 4% did, at or neer Fort Gearge G.
Meade, Maryland, on or about June 8, 1942, wrong-
fully use the following abusive, threatening and
obscene language to 2nd Lieutenant Dorothy Louise
Brown, Army Nurse Corps, to-wit: "I'1l pull your
titty off., TYou little devil, you aren't going to
get me in any jam. I'll choke you to death if
you scream again;® or words to that effect.

He pleaded not guilty to the Charge and Specifications. He was found-

guilty of Specifications 1 and 2 except, in each case, the words "did
fraudulently obtain®, substituting thcrefor the words "did wrongfully

o
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obtain®, and except the words "with intent to defreud" and "not in~
tending that he should have", of the excepted words, in each case,
not guilty, of the substituted words, in each case, guilty, and
guilty of Specifications 4 and 5; not guilty of Specification 3;
not guilty of the Charge "“as to Specifications 1 and 2% but guilty,
with respect to these Specifications, of violation of Article of
War 96; and guilty of the Charge "as to Specifications 4 and 5.
Evidence of one previous conviction for wrongfully kicking an en-
listed man and for using abusive and contemptuous language to an
enlisted man, in violation of Article of Var 96, was introduced.,
Ee was sentenced to be dismissed the service, to farfeit all pay
and allowances due or to become due, and to be confined at hard
labor for one year. 'The reviewing authority approved the sentence
and forwarded the record for action under Article of War 48.

3. The evidence relating to Specifications 1 and 2, alleging
the wrongful making and uttering of checks, shows that on May 23,
1942, at Halethorpe, Maryland, accused, stationed at Fart Gearge G.
Meade, Maryland, entered the placé of business of the Mohr Motor
Company and asked Mr, Carl Robert kohr, of the concern, to cash a
check for him., Mohr agreed to do so and accused thereupon made in
his own name and uttered to Mohr his check for §10, dated lMay 23,
1942, payable to the Mohr Motor Company, drawn on the Central
National Bank, Junction City, Kansas, with which bank he had an
account. Accused obtained from Mohr the cash proceeds of the
check. On May 27 accused returned and made and uttered to kichr
a similar check for $12,50, dated May 27, 1942, Mohr also paid
accused the smount of this check. (R. 5, 6, 22, 23; Exs, 1, 2)
Both checks were deposited but were returned unpaid by the drawee
bank (R. 6, 7). The check for $10 was again deposited but was
again returned unpaid (R. 6). On April 28, 1942, accused!s ac-
count had been overdrawn $8.93 and on May 1 a further overdraft
of $20 had been paid by the bank. Between lay 1 and May 8, 1942,
accused had made deposits aggregating $316. No additional deposit
- was made in May and on May 9 the balance had been reduced to %14.25.
Cn May 11 the account had been debited 25¢, an apparent service
charge. On May 15 the balance had been reduced to §l. On May 20
the balance had been reduced, through a service charge, to 75¢.
On May 29 the balance was reduced, through two service charges of
25¢ each, to 25¢. A deposit of $50 was made on June 6, but on the
same day the balance was reduced, through a withdrawal, to %16.67.
(Ex. 4)
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After the checks of May 23 and 27 had been uttered but before
either had been returned unpaid accused went to the Mohr Motor Com-
pany's place of business and told a salesman that he thought the
first check would "come back" (R. 6, 26)., He suggested that the
check be redeposited and expressed the view that it would be paild.
Thereupon, as stated, the check was redeposited and returned un-
paid a second time (R. 6). Mohr attempted to get in touch with
accused and, in apparent response to Mohrt's inquiry, accused again
called at the Mohr Motor Campany's place of business and left a
message for Mohr to the effect that accused would take care of the
two checks but that he was returning to Kansas (R. 7, 27). Mohr
then went to Fort George G. Meade and later, on the basis of in-
formation cbtained there as to accused!s address, wrote to the
Cavalry Replacement Center at Fort Riley, Kansas, about the checks
(Re 7). Mohr received payment in full about July 1 (R. 7, 8).

Accused testified that when he gave the two checks to the Mohr
Motor Company he did not know what his balance was and did not know
he did not have sufficient money in the bank to pay the checks,

The bank had paid small overdrafts by accused in April and May and
- had never refused finally to pay any check which overdrew his ac-
count (R. 23). After the checks to the Mohr Motor Company were
cashed accused cashed a small check at a service station which was
returned unpaid because of insufficient funds (R. 23, 26). Upon
hearing of the refusal of payment of the service station check ac-
cused went to the Mohr Motor Campany and told a representative,

nthat I sent one check off and it came back and
these might come back too, and if they did tell

- Mr, Mohr to send them back to the bank and they
will make them good and he said he would" (R. 26).

Accused was ordered from Fort Meade to Fort Riley, Kansas, about
June 12, and he believed that he left a note for Mohr in which he
gave his new address. He did not know Mohr had tried to contact
him (R. 27). Mohr's inquiries were first brought to accused's at~-
tention when he was requested by the executive officer of the Re-
placement Center at Fort Riley *"to reply by indorsement® why he

did not pay the checks (R, 28). He disclaimed any intention of de-
frauding the motor company (R. 24).
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The evidence, including the testimony of accused, thus shows
that the checks described in Specifications 1 and 2 of the Charge
were made and uttered by accused as alleged and that he obtained
the cash proceeds of the checks as alleged, His balance in bank
was insufficient to cover the checks and they were dishonored. Ac-
cused testified that when he made the checks he did not know the
state of his account and did not know that his balance was insuf-
ficient to meet the checks. ’

Although accused asserts his lack of guilty knowledge of the
character of his acts the circumstances do not support his asser-
tion. The account was relatively small and it had previously been
overdrawn, On May 9 the balance had been reduced to $14.25. On
May 15 it had been reduced to $l. No.further deposits had been -
made. As early as May 11 a service charge, apparently for handling
a dishonored check, had been debited against the account. A sim-
ilar charge had been debited on May 20. Accused asked a stranger
to cash the checks and before they were returned unpaid he advised
the payee that one of them might be dishonored. The Board of Review
has no doubt that in making and cashing the checks accused knew he
did not have funds in bank to pay them., The court found that he did
not intend to defraud and it is possible that accused believed that
overdrafts sufficient to meet the checks would be allowed by the
bank, but even in this case the negotiation of the checks was con-
duct of a nature to discredit accused in the eyes of the payee and
in the eyes of the bank and was, consequently, of a nature to bring
discredit upon the military service (ClM 202027, McElroy; CM 208870,
Moore; CM 220160, Faulkner). The findings of guilty under these
Spec:.flcations, as violations of Article of Viar 96, were justified.

4. The evidence relating to Specifications 4 and 5, alleging
an indecent assault upon and the use of abusive, threatening and
obscene language toward 2nd lLieutenant Dorothy Louise Brown, Army
Nurse Corps, is substantially as follows:

Miss Brown was introduced to accused at the Nurses! Home at
Fart George G, lMeade, and was invited to accompany him and others
to a dance at the Qfficers!' Club on the post on the evening of June
6, 1942. She went to the dance and the evening passed without un-
toward event, Accused talked very little, "wouldn't dance", and
the two did not became well acquainted. On June 8, a Monday,

019355
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accused telephoned to and invited her to go "to a show in Baltimore
or same place like that" and she accepted. She testified that he
called for her in his car that night at about 8 p.m., and that the
two drove away. She did not accurately know the directions at the
time, but believed that accused drove in a direction away from
Baltimare., After about five minutes driving, after they had passed
from the post, accused stopped the car, put his arm around her and
started to "get fresh" (R. 13) by attempting to touch her breast
(Re 14). She was wearing a slip under her dress but was not wear-
ing a brassiere, She told him to desist and take her hame but he
refused., She tried to get out of the car but accused pulled her
back in". While stopped accused produced a bottle of rum and asked
her to drink from it but she refused. He did not take a drink but
 %kept® insisting that she drink. It did not appear that he had been
. He started the car and drove "further off the road", Fram
the time he first stopped the car until they got “away out in the
country" (R. 14), over a period of about two howrs (R. 14, 15), he
stopped a number of times. She testified that at each stop he acted
as he did ®the first time, trying to pull me over and touching my
body". He swore at her at times and "he was touching me on all parts
of my body and trying to put his hand up under my Jjacket and I was
pleading with him to take me hame" (R. 15). She also testified that;

"he kept a.sking me where did I ever get the idea
that I was too good to be touched, and he was
Jjust bickering back and forth most of the time,
and he said he knew what nurses were like and I
needn't think I was any different fram the rest
of them" (R. 18),

Miss Brown testified that finally, as the car stopped, she suc-—
ceeded in gettlng out of the vehicle and starting down the road, Ac-
oused followed, selzed her arms, pulled her back and pushed her into
the car. She resisted but was afraid to strike him on account of his
apparent anger. She stated:

vhe was trying to attack me and I was trying to
fight him off and it made him so furious that he
threatened me and told me he wasn't going to take
me hame he would drive out another ten miles and
let me)w&lk back and I might make it by morning"’
(R. 14).
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She also testified that during the struggle accused "grabbed my breast
and pulled it real hard i, He told me he would pull my titty off®
(R. 14, 15). At sbout this point Miss Brown changed her tactics and
told accused that she was menstruating at the time but would go out
with him again if he would take her home (R. 15, 16)., Accused seemed
to accept her proposal and drove toward the post. En route he ob-
tained two bottles of beer at a filling station and she drank a
bottle of the beer with him. They then went on toward the post,
After passing the entrance to the post accused turned off on a side
road, stopped and started the "whole thing over again®, Miss Brown
testified that at this time accused put his hand under her jacket,
in direct contact with her breast, and that he put his hand under
her skirt and on her thigh (R. 17, 18). She screamed (R. 16, 17).
Accused told her that he "would choke" her to death if she screamed
again, and that "she wasn't going to get him into any jam" (R. 16).
Accused desisted from his advances and drove hurriedly to the nursest
quarters, arriving at about 10:30 p.m. (R. 16, 18). The following
day, shortly after noon, Miss Brown reported her experience to an-
other nurse (R. 19, 21), This nurse testified that Miss Brown cried
"a 1little®, that she appeared to be nervous and emotionally upset -
and that she continued "that way" far several days (R. 20, 21).

Accused testified that when he telephoned to Miss Brown they
talked for about 30 minutes. She suggested that he take her to
Baltimore but, on his arrival at her quarters, said she had changed
her mind and remarked, "We will find something to do®". They started
toward Baltimore, While driving he made efforts to put his arm
around her and she did not object "any more than any other person
would" (R. 25) -

ghe is a woman and I am a man - and nobody seen
us to know what came about, and she didn't obJject

any more than anybody else® (R. 30).

He stopped the car and attempted to caress her. Asked if she pro—-
tested against his advances, he testified:

#It wasn't nothing unusual. She didntt resiss so
very much I didntt think ¢, The only thing she
said she wanted to go home, She started out of

the car and I started to let her walk home and I
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decided I would not do that and I went out and put

her in the car and she didn't resist and came back

herself and she didn't try to run or holler or re-
. 8ist in any way".

He testified that at times she pushed his hand away (R. 25). He did
not place his hand under her dress., He did place his hand underneath
her Jacket but not on her naked breast -

ftthe only thing I know I did not touch her breast
in person., If she had on a brassiere I would have
had to taken it off to get to it and if she had on
a slip I was on the outside of the slip" (R. 29).

He kissed her and she did not resist (R. 28), He did not swear, but
used the word "damn®, He did not "threaten® her but told her he could
choke her to death and leave her

flying in the bushes and nobody would come along
and find it before a day or two, or words to that
effect,  That's all I said" (R. 29).

When she tried to get out of the car and walk he told her, ®"I'11 pull
your damn titty off you little devil" (R. 29).

The evidence thus shows, without material contradiction, that at
the place and time alleged accused committed an indecent assault, as
alleged, upon the woman described in Specification 4, and that he used
abusive, threatening and obscene language toward her as alleged in
Specification 5. Accused suggested by his testimony that he was led
to believe that Miss Rrown's resistance to his advances was only per-
functory, but his admitted language and conduct confirm the testimony
of Miss Brown that she did not give her consent to his acts and that
the fondling was entirely against her will, Accused's behavior in
the premises was conduct unbecoming an officer and a gentleman within

the purview of Article of War 95.

5. War Department records show that accused is 22 years of age.
He graduaved fram high school and attended a Junior college for six
months. He enlisted in the Regular Army on March 21, 1939, Upon
graduation fram an Officerst' Candidate School he was a.ppointed a
second lieutenant in the Army of the United States September 27, 1941,
and was ordered to active duty as of that date,



(105)

6. The only punishment authorized by Article of War 95 for
violation of that Article is dismissal, See Article of War 95
and Winthrop's Military Law and Precedents (Reprint), page 719.

It follows that punishment greater than dismissal may not legally
be imposed for the assault and the use of improper language found
as violations of Article of War 95. -Inasmuch as the check trans-
" actions involved in Specifications 1 and 2 were charged as vio-
lations of Article of War 95 it would likewise be legally improper
to punish the lesser offenses as found by the court under these
Specifications with penalties not authorized for the offenses”
charged. To hold otherwise would be to permit a court-martial,

by exceptions and substitutions, to find an offense greater, that
is, more serious, than that charged. This is not permissible
(sec. 451 (46), Dig. Op. J.A.G. 1912-40). The record is therefore
legally sufficient to support only so much of the sentence as in-
volves dismissal.,

7. The court was legally constituted. Except as noted above,
no errors injuriously affecting the substantial rights of accused
were cammitted during the trial. The Board of Review is of the
opinion that the record of trial is legally sufficient to support
the findings of guilty, legally sufficient to support only so much
of the sentence as involves dismissal, and legally sufficient ‘o
warrant confirmation of the sentence to dismissal. Dismissal is
mandatory upon conviction of violation of Article of War 95 and
is authorized upon conviction of violation of Article of War 96.

W%% , Judge Advocate,

4 3AAA - , Judge Advocate,

/4%74’ YA

s Judge Advocate.
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UNITED STATES 40th INFANTRY DIVISION

Irial by G.C.l., convened at
Fort lewis, Washington,
August 8, 1942. Dismissal

end confinement for six (6)
months.

Ve

First Liemtenant RALFH E.
NAYLOR (0=-415061), In-
fantry.

Qs N Qs St S S s

OPINION of the BOARD OF REVIEW
HILL, CRESSON and LIPSCOMB, Judge Advooates

1. The Bosrd of Review has examined the record of trial in the
case of the officer named above and submits this, its opinion, to The
Judge Advocate General.

. V4 _ B

2. The acoused was tried upon the following Charges end Specifi-

cations; : ’ -

CHARGE I: Violation of the 96th Article of War.

Specification; In that lst Lieutenant Ralph E. Naylor,
160th Infantry, did, at or near Fort lewis, Washington,
on or about the 19th dey of July, 1942, falsely repre-

. sent to his friends and associates that Gladys Myrtle
Tucker was his lawful wife when he then well knew that
his wife, Minnie M. Canzona Naylor, wes still living
and not divorced from him.

CHARGE II:l Violqtion of the 96th Article of War.

Specification; In that lst Lieutenant Relph E. Naylor,
160th Infentry, did, knowingly and wilfully, at
Olympia, Washington, on or about the 25th day of -
May 1942, oontract an unlawful bigamous marriage
with Gladys Myrtle Tucker of los Angeles, Californmia,
vithout first being divorced from his lawful wife,

* Minnie Canzona Naylor, she being still living; the
said lawful marriage having been entered into at
lancaster, Missouri, on or sbout the 19th of July

1941.
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The accused pleaded guilty to and was found guilty of both Charges and .
the Specifications thereunder. He was sentenced to be dismissed the
service, to forfeit all pay and allowances due or to become due, and to
be confined at hard labor for six months. The court directed that the
findings and sentence be not announced. The reviewing asuthority approved
the sentence and forwarded the record of trial for action under the 48th
Article of War.

3+ The prosecution offered in evidence a signed stipulation, which
was recelved as Exhibit A (R. 3).. This document stipulated, in substance, "
that Minnie M. Naylor of Tajunga, California, formerly Minnie M. Canzona,
a widow, if present in court, would testify that she end the accused were
married in Schuyler County, Missouri, on July 19, 1941; that their mar-
riage has not been dissolved by divorce or ennulment and that she is the
wife of accused; that Gladys lfyrtle Naylor, also knovm as Gladys Myrtle
Tucker, of Glendale, Californias, if presént in court, would testify that
she and accused were married in Clympie, Washington, on or about May 25,
1942, and lived together as man and wife in Olympia, from May 25, 1942,
until June 22, 1842; that since their marriage no divorce or annulment
proceedings have been instituted by either party, and that accused is
the seme person who contracted a former marriage with Minnie M. Canzona;
and that the records of marriage of Ralph E. Naylor and Gladys Myrtle
Tucker, in Olympia, iashington, and the true copy of a certified copy of
the marriage of Ralph E., Naylor and Minnie M. Canzona, be admitted in
evidenoce as originals (R. 3=4).

.

The marriege records referred to in the stipulation appeer
attached to the record as Exhibits B end C without further introduction.
These records support the statements as to the marriages contained in
the stipulation. \

4. For the defense, Mrs. Minnie M. Naylor testified that she
married the accused on July 19, 1941, and was his lawful wife. The
accused, since their marriage, had been the sole support of herself
and her three children by a former marriage, and had teken out life
insurance in her behalf. If accused were scquitted she would continue
to live with him as his wife. Thelr marriage was full and complgte,
without any limitation or agreement that accused could live as he
pleased as long as he supported her children (R. 5=6).

The accused elected to remain silent.

S. Bigamy is defined as follows;
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"Bigamy is willfully end knowingly contracting a
second marriage where the contracting party knows that
the first marriage is still subsisting; also the state
of a man who has two wives or of a woman who has two
husbands, living at the same time." (10 C.J.S. 359.)

"The criminal offense of willfully and knowingly
contracting a second marriage (or going through the
form of a second marriage) while the first marriage, to
the kmowledge of the offender, is still subsisting and
undissolved. * * *.," (Black's Law Dictionary, Third
Edition, p. 215.)

"BIGAMY DEFINED - HO# PUWISHED - EXCEPTIONS.
Every person who, having e husbend or wife living, shall
marry enother person, or contimme to cohabit with such
second husband or wife in this state, shall be guilty of
bigeamy eand be punished by imprisonment in the state peni-
tentlary for not more than five yearss Provided, that
this section shall not extend to a person (1) Whose
former husband or wife has been absent for five years ex-
clusively then last past, without being known to him or
her within that time to be living, and believed to be
dead; or, (2) Whose former marriage has been pronounced
void, annulled or dissclved by a court of competent
jurisdiction." (Remington's Revised Statutes of
Weshington, Sec. 2453.)

6« The pleas of the accused as well as the evidence fully establish
the commission of the offense of bigamy by accused, as alleged in the
Specification, Charge II. His marriage with Minnie M. Canzona was still
subsisting at the time of his marriage to Gladys Myrtle Tucker on Nay 25,
1542,

The plea of accused and the proof of bigamy establish the falsity
of representations of accused that Gladys Ifyrtle Tucker was his lawful
vife, as alleged in the Specification, Charge I. The fact that such
representations were made to his friends and associates is established by
the plea of guilty. '

The record contalnms no proof lnconsistent with the pleas of guilty
entered by accused.
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7. The conduct of accused in falsely representing to his friends
and essociates that Gladys Myrtle Tucker was his lawful wife, as alleged -
in the Specification, Charge I, is a serious offense against good morals,
public decency, and propriety, end seriously compromises his position es
an officer, end is, therefore, cognizable under the 95th Article of War
(Winthrop's Militery Law end Precedents, reprint 1920, pp. 713, 718).

Bigamy is punishable under the laws of the State of Washington
by confinement in a penitentiary for not more than five years (Sec. 2463,
Remington's Revised Steatutes). )

8. The accused is 27 years cf'age. The records of the Office of
The Adjutent General show his service as followsz

Appointed second lieutenant, Infantry, National Guard of the
United States (California), March 3, 1941; active duty March 3, 1941,
pursusnt to the order of the President, 14 Januery 1941; eppointed °
(temporary) first lieutenant, Infantry, Army of the United States,
Angust 14, 1941. :

9. The court was legally constituted. No errors injuriously
affecting the substential rights of the accused were committed during
the trial. 1In the opinion of the Board of Review the record of trial
is legally sufficient to support the findings of guilty end the sentence.
and to warrant confirmation of the sentence. Dismissal is mandatory
upon conviction of violation of the 95th Article of War and euthorized
upon conviction of violation of the 96th Article of Viar.

."‘.‘\“ . = / . .
"ﬁ'f H:_C%z-’,\ Judge Advocate.
M&:&AMAA Judge Advooate.

%W CCW Judge Advocate.
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UNITED STATES ) IIT ARMY CORPS
)
Ve ) Trial by G, C. M., convened at
) Camp Forrest, Tennessee, July
Secand Lieutenant ROBERT ) 24, 1942, Dismissal and total
S. LONG (0~415899), Field ) forfeitures.
Artillery, 810th Tank De- )
stroyer Battalion. )

A

OPINION of the BOARD OF REVIEW
HOOVER, BAUGH and SIMPSON, Judge Advocates,

1. The record of trial in the case of the officer named above
has been examined by the Board of Review and the Board submits this,
its opinion, to The Judge Advocate Genersal, .

2. Accused was tried upon the following Charge and Specifi-
cation: '

CHARGE: Violation of the 93rd Article of War,

Specification; In that Second Lieutenant Robert
S. Long, 810th Tank Destroyer Battalion, did,
at Camp Forrest, Tennessee, on or asbout April
24, 1942, feloniously take, steal and carry
away four (4) tires, of the value of EIGHTY-
FIVE DOLIARS ($85.00) and four (4) sixteen
inch Disc wheels, of the value of THIRTY DOL~
LARS ($30.00), all the property of the United
States of America,

He pleaded not guilty to the Charge and Specification, He was found
guilty of the Specification except the words "Eighty-Five ({85.00)"
and "Thirty Dollars ($30.00)", substituting therefor, respectively,

the words #Twenty-Four Dollars and Eighty-Five Cents ($24.85)" and
"Twelve Dollars ($12.00)", of the excepted words not guilty, of the
substituted words guilty, and guilty of the Charge. No evidence of
previous convictions was introduced, He was sentenced to be dismissed
the service and to forfeit all pay and allowances due or to become due,
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The reviewing authority approved the sentence and forwarded the record
of trial stating "Pursuant to Article of War 48 the order directing
execution is withheld", The record has been treated as if forwarded
for action by the President under Article of War 48.

3. The evidence shows that on April 24, 1942, there was parked
in the rear of a shop of a motor transport district motor pool, with-
in an area known as Area S, at Camp Forrest, Tennessee, a 1939 model
Plymouth station wagon, the property of the United States, so paint-
ed and marked as to evidence its ownership (R. 9, 36, 38, 39). -The
area in which it was located was restricted (R. 9), kept under guard
(R. 11), and no one other than those assigned to operate the motor
pool was permitted to enter it, except in case of fire or on pass
issued by the motor transpart officer, the district property officer
or the shop officer (R. 9, 10; Ex. A).

The station wagon had four 6.00 x 16 tires on it, two of Ford
manufacture, cne Atlas and one Goodyear (R. 16) of the aggregate
market value of about $24.85, mounted on disc wheels of the aggre-
gate market value of about $12 (R..67, 68). No cne had been given
permission to remove them (R. 12). At about 9:30 or 10 a.m. (k. 36),
accused, then company motor officer of Company B, 775th Tank De-
stroyer Battalion, came to a garage where Private First Class Jack
E. Tymon of that company was working as a mechanic, and directed
Tymon to drive with him in a weapons carrier to Area S, where ac-
cused pointed out to Tymon the Plymouth station wagon and "ordered®
Tymon to take the wheels and tires off (R. 23). Tymon then drove
back to his battalion motor pool, got Private Gearge A. Smith of his
campany and together, under direction of accused, the two drove to
Area S, following accused, who rode ahead of them on a motorcycle
(R. 24, 35, 42). At the area they removed the wheels with the tires
fram the station wagon as again "ordered" by accused (R. 42), took
them to the company garage, dismounted the tires, put the tires and
tubes in a little "shack" as directed by accused, and the wheels in
a bax outside of the garage (R. 25). Accused was "up the road a
little ways riding a motorcycle® while Tymon and Smith were remov-
ing the wheels from the station wagon (R. 24).

Later that morning accused took two of these tires out of the
tshack® in which they had been placed and "ordered" Tymon (R. 25)

s J
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and Smith (R. 52) to put them on a Captain Farnsworth's private car,

which they did, placing one on the left rear wheel and one on the

right front wheel (R. 25; Ex. B). The accused then gave Tymon the

other two tires, one of which had a bad cut on the side and was of

. 1little value (R. 27). Tymon sold them to Smith for $5 (R. 27, 43, 47).
Smith took the two tires that afternoon to a filling station on the

highway between Sewanee and Manchester, Tennessee, and left thenm

there until the next afternoon when he returned and placed them on

his own car (R. 44; Exs. C, D). . The four tires were later recovered

by a Government agency and were received in evidence (R. 55-60, 64).

" The only testimony as to the immediate circumstences under which
the tires and wheels were taken and as to the participation by ac-
cused in the transaction, was that of Tymon and Smith, Both testi-
fied that they had been charged and confined in connection with the
transaction described, and that they had been released from confine-
ment and informed by the trial Judge advocate that, under directions
of the Commanding General, Headquarters III Army, they would not be
prosecuted upon the charges (R. 34, 35, 48, 53).

The accused elected to remain silent (R. 70).

4o It was proved without contradiction that at the place and
time alleged Tymon and Smith, acting under direct instructions by ac-
cused, removed and carried away the tires and wheels described in
the Specification, property of the United States, The articles were
delivered into the control and constructive possession of accused,
who disposed of them in such manner as to manifest a fraudulent in-
tent on his part permanently to deprive the United States of its
property therein., Accused did not physically assist in removal of
the tires and wheels, but this circumstance did not relieve him from
lisbility as a principal in the conmission of the offense, He di-
rected and "ordered®, in the language of the soldiers, the wrongful
removal of the tires and wheels, took possession of them after their
removal, gave two of them to one of the soldiers who acted for him
and directed disposition of the other two. It must be inferred
that accused was keeping watch when the tires and wheels were being
removed fram the vehicle, Clearly he cammanded and alded in the
acts constituting the offense, and consequently became a principal
(sec. 454.(24), Dige Ope J.ALG., 1912-1940; sec, 332, Criminal Code
of U.S.; Wharton's Criminal Law, 12th Ed., secs. 255, 286).

Se Théugh accused elected to remaln silent upon the trial,
after it was concluded and before the record thereof was acted upon
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by the reviewing authority, he addressed a sworn statement to the
Camnanding General, III Army Corps, "for the information and con-
sideration of the Reviewing Officer s, which is attached to the
record of trial. In it the accused charges, among other things,

that his counsel, "due either to lack of experience or knowledge

of the facts", did not fully protect his rights at the trial, par-
ticularly in that counsel did not introduce for lmpeachment purposes
statements made by witnesses Tymon and Smith to the investigating of-
ficer, Accused asserts that these statements contradicted the testi-
mony of the witnesses at the trial, The record shows that the de-
fense counsel attempted to prove the contents of a statement by Tymon
made to the investigating officer, but that an objection to the offer
of such proof was sustained by the court (R. 30~33). The foundation
for introduction of the alleged inconsistent statement, required by
paragraph 124b of the Manual for Courts-Martial, was not laid, and
the action of the court was not, therefore, erroneous,

Copies of the statements of Tymon and Smith to the investigating
officer are attached to the statement by accused. A camparison of
the attached statements with the testimony of the witnesses exhibits
some slight differences with respect to the circumstances attending
the larceny, but dlscloses no variance or conflict with respect to
the actual taking of the property or as to the commands given to the
soldiers by accused. Such variance as appears is immaterial and it
is not conceivable that introduction of the inconsistent statements
for purposes of impeachment could have changed the result of trial
or could in any manner have affected the substantial rights of the
accused., ' - :

By the remalnder of accused's sworn statement he asserts that
in telling Tymon and Smith to put tires on Captain Farnswortht's car
he did not know that the tires had been stolen and did not know where
they had been obtained. He did not give any orders with respect to
the other two tires. His assertions amount only to a denial of any
guilty knowledge of the theft of the tires, In the light of the
evidence of record the denial is unconvincing.

6. Viar Department recards show that accused was 24 years of age
at the time the offense was committed. He enlisted in the National
Guard of Temnessee on January 12, 1941, He was commissioned a second
lieutenant, Field Artillery, National Guard of the United States, on
February 24, 1941, and entered upon extended active duty on the same
date,
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7. The court was legally constituted. No errors injuriouslfr
affecting the substantial rights of accused were committed during
the trial, The Board of Review is of the opinion that the record of
trial is legally sufflcient to support the findings and sentence and
to warrant confirmation thereof. Dismissal is authorized upon con-
viction of violation of Article of War 93.

%/// W%M , Judge Advocate,
‘ /W %&W , Judge Advocate,

, Judge Advocate,
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) .
V. ) Trial by G, C. M., convened at
) Fort Bragg, North Carolina,
 Private JAMES A, MICHAEL )
(14000913), Battery maw, )
14th Field Artillery Bat- )
talion. )

July 30, 1942. Dishonorsble
discharge (suspended) and con-
finement for three (3) years.
Disciplinary Barracks,

OPINION of the BOARD OF REVIEW
HOCVER, BAUGH and HARDY, Judge Advocates.

1. The record of trial in the case of the soldier named above
has been examined in the Qffice of The Judge Advocate General and
there found legally insufficient tc support the findings and sen-
tence in part, The record has now been examined by the Board of Fe-
view and the Board submits this, its opinion, to The Judge Advocate
. General,

2. Accused was tried upon the following Charges and Specifi-
cations;

CHARGE I: Violation of the 58th Article of War.

Specification 1: In that Private James A. lichael,
Battery "A", 14th Field Artillery Battalion, did,
at Fort Benning, Georgia, on or about September
3, 1940 desert the service of the Unlted.States
and did remain absent in desertion until' he was
apprehended by Civil Authorities at Iexington,
North Carolina on or about August 4, 1941.

Specification 2; In that Private James A, liichael,
Battery "A", 1l4th Field Artillery Battalion,
Fort Benning, Georgia, did, at Fayetteville,
North Carolina, on or about March 7, 1942 desert
the service of the United States and did remain
"absent in desertion until he was apfrehended by
Civil Authorities at lexington, lorth Carolina,

on or sbout April 4, 1942.

(117)
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CHARGE II: Violation of the 96th Article of War,
(Finding of not guilty)

Specification; (Finding of not guilty)

He pleaded not guilty to the Charges and Specifications, He was found -
guilty of Charge I and its Specificatiors and not gullty of Charge II
,and its Specification. He was sentenced to dishonorable discharge,
forfeiture of all pay and allowances due or to became due, and con-
finement at hard labor for seven years., The reviewing authority ap-
proved the sentence, reduced the period of confinement to three years,
directed execution of the sentence as thus modified, suspended the
dishonorable dischatrge and designated the United States Disciplinary
Barracks, Fort leavenworth, Kansas, as the place of confinement., The
proceedings were published in General Court-lMartial Crders No.: 72
Headquarters Fort Bragg, North Carolina, August 14, 1942,

3. The evidence is legally sufficient to support the findings
of guilty of Charge I and Specification 1 thereundsr. The only question
requiring consideration is whether the evidence is legally sufficient
to support the finding of guilty of Specification 2, Charge I, which
Specification alleges desertion on March 7, 1942, terminated by ap-
prehension April 4, 1942.

4. The evidence shows that accused absented himself without
leave from Fort Benning, Georgia, on September 3, 1940, and remained
absent until he was apprehended by the civil authorities at Lexington,.
North Carolina, on August 4, 1941 (R. 7; Ex. 1), Following such ap-
prehension he served a sentence to confinement adjudged by a civil
court and was thereupon released fram a prison camp in Carthage, North
Carolina, on February 27, 1942 (R. 7). There was received in evidence,
following a statement by the defense counsel that he had no objection
" to it (R.' 6), an entry fram the morning report of accused's battery,
then stationed at Fort Benning, Georgia, as follows:

"Mar 13/42 %% Pvt Michael DS Ft Bragg NC enroute
to Jd since Mar 7/42 to AWOL 7:30 AM since Mar 7/
42 1]

On April 4, 1942, accused was again apprehended by the civil authori-
ties in lexington, North Carolina, and was returned to military control
on the same date., He was dressed in civilian clothes when so appre-
hended (Rc 7)0 :
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5. Thus the only substantial proof that accused absented him- .
self without leave or deserted in March, 1942, consists of the morn-
ing report entry set forth above,

The recital in the entry on the morning report of accused's
organization at Fort Benning, Georgia, to the effect that he was on
detached service at Fort Bragg, North Carclina, and that he absent-
ed himself vithout leave while en route from Fort Bragg to join his
battery, were obviously not matters within the personal knowledge
of the officer making the entry, but were hearsay and therefore in-
competent to prove the facts recited (par. 117a, K.C.¥.; sec, 395
(18), Digs Op. J.A.G. 1912-1940). Paragraph 117a of the Manual for
Courts-liartial specially provides, among other things, that a failure
to object to a document on the ground that the information therein
is compiled from other original sources may be regarded as a waiver
of the objection., There is, however, nothing in the record of trial
to show that the entry here under consideration was compiled from
original sources as distinguished from secondary hearsay sources,
and this special rule of waiver may not therefore be invoked,
Neither may the general rule of waiver of objections, set forth in
paragraph 126¢c of the Lanual, be invoked. It is stated in this
latter paragraph that if it "clearly appears® that the defense un- .
derstcod its right to object, any clear indication on its part that
it did not desire to assert that right may be regarded as a waiver
of the objection, It does not appear in any fashion, fram the re-
marks by counsel or otherwise, that the defense understood its
right to object to the entry because it was of hearsay origin,
Counsel'!s statement that he did nct object did not constitute a
waiver of the rights of accused in the premises, In so far as the
campetent evidence shows, the original absence of accused commencing
on September 3, 1940, continued without interruption until his re-
turn to military control on April 4, 1942. :

The evidence is legally insufficient to support the finding of
guilty of Specification 2 of the Charge.

6. The charge sheet shows that accused enlisted July 23, 1940,
without prior service. The maximum punishment that may be imposed
for his desertion on September 3, 1940, that is, for desertion in
peacetime, after less than six months service at the time of desertion,
is dishonorable discharge, total forfeitures and confinement at hard
labor for one and one-half years (par. 104c, M.C.M.).
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7. For the reasons stated the Board of Review is of the opin-
ion that the record of trial is legally sufficient to support the
findings of guilty of Charge I and Specification 1 thereunder, legal-
ly insufficient to support the finding of guilty of Specification 2,
Charge I, and legally sufficient to support only so much of the sen-
tence as involves dishonorable discharge, forfeiture of all pgy and
allowances due or to become due, and confinement at hard labor for

one and one-half years,
%ﬂ&m , Judge Advocate,

s Judge Advocate,

, Judge Advocate,



http:lega.J.ly

WAR DEPARTMENT
Services of Supply
In the Office of The Judge Advocate General
Washington, D. C.

(121)

SPJGH '
CM 224395 ‘ SEP 11 1947

-y

Nt Nt Nt Nt Nt Nl gt \i

~

-
-

UNITED STATES ITI ARMY CORPS

v, Trial by G.C.M., convened at
Camp Forrest, Tennessee, July
25, 1942. Dismissal and total

forfeitures.

Captain DENNY K. FARNSWORTH
(0-331353), Field Artillery,
Company B, 775th Tank De-
stroyer Battalion.

OPINION of the BOARD OF REVIEW
HILL, CRESSON and LIPSCOMB, Judge Advocates.

1. The record of trial in the case of the officer named above
has been examined by the Board of Review and the Board submits this,
its opinion, to The Judge Advocate General.

2+ Accused was tried upon the following Charge and Specifi-
cation: .

CHARGE: Violation of the 93rd Article of War.

Specification: In that Captain Denny J. Farnsworth,
Commander, Company "B", 775th Tank Destroyer
Battalion, Camp Forrest, Tennessee, did, at
Camp Forrest, Tennessee, on or about April 5,
1942, feloniously embezzle by fraudulently
converting to his own use two (2) tires of the
value of FORTY-FIVE DOLLARS ($45.00), the pro-
perty of the United States of America, entrusted
to him by the said United States of America.

Accused pleaded guilty to the Specification and Charge. He was found
guilty of the Specification, substituting $19.98 for $45 and of the
Charge. He was sentenced to be dismissed the service and to forfeit
all pay and allowances due or to become due. The reviewing authority
approved the sentence and forwarded the record of trial under Article
of War 48.
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3. The evidence shows that on April 5, 1942, the accused stated
to the supply sergeant of his company that he would like to use two
of the tires in the supply room for a day or so (R. 8). The tires
were Government property and intended for use on 37 mm guns and of a
value of $9.98 each (R.'7-9). On the same day the accused asked
.Private Maylander of his company to change two tires and to put on
the car of accused two tires out of the supply room. Maylander re-
moved two tires from the supply room and put them on the car of
accused. The next morning the accused asked Maylander to take the
tires off and put his old ones back on, but Maylander did not do it
because he was working at the time. The supply sergeant saw the tires
again in the supply room on the day after they were taken out (R. 9-13).

During the investigation the accused made a voluntary sworn
statement to the investigating officer (R. 13-14), reading in part as
follows: ‘

_ 0n or about April 5th I told Private
Maylander to change my two thin tires for the
two that were in the supply room and told the
supply sergeant to let him have them, I real-
ized immediately that this was not the proper
thing to do and the following moruing told Pvt.
Maylander to change them back again. Pvt, May-
lander had to go on duty at the Battalion pool
and then I told him to find someone else to do
it. I don't remember just who changed them
back, but they were changed on April 6th with-
out ever being driven" (Ex. A).

4e No testimony was introduced by the defense. When informed
of his rights as a witness, the accused inquired whether the court had
enough information from his statement or wanted more information. The
president informed him that Exhibit A had been introduced properly as
testimony and would be considered by the court. The accused replied
that he had nothing more to add thereto, and would remain silent. De-
fense counsel then stated that the accused had pleaded guilty, but
would like to call the attention of the court to the fact that "im-
mediately after taking the tires within a short interval of time real-
ized his offense against the Government and endeavored to correct this
offense as soon as possible without making any use of the property"
(R. 15).

5. The evidence as well as the plea of guilty and confession
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of accused clearly demonstrate that the accused embezzled the tires,
for which he was responsitle as commanding officer of his company.
Although the proof shows a prompt repentance and-the return of the
tires to thelr proper place on the succeeding day, the offense of
embezzlement was complete at the time of the conversion.

3 % # the fact that an embezzler offers to
return or does return what he has fraudulently
converted, or that he or his sureties settle
with the omner does not bar a prosecution for
embezzlement, the offense being complete at
the time of the conversion "(29 C.J.S., p. 702,
Embezzlement Sec. 25 b).

6. Among the papers accompanying, but not a part of the record

of trial, is a letter from the defense counsel to the reviewing authority,
dated three days after the trial, stating that the reason for the plea
of guilty was the advice of Lieutenant Colonel Ryder (trial judge advo-
cate) that it would save the time of the court and that an official
reprimand would undoubtedly be the extent of the sentence; that in his
opinion, based upon paragraph 19, section 451, Digest of Opinions of
The Judge Advocate General, 1912-40, the accused had a valid defense

to the Charge; that Lieutenant Colonel Ryder had told him on the day
of the trial that he (Ryder) had advised accused to plead guilty and
by so doing would undoubtedly receive only an official reprimand; and
urging disapproval of the findings and action under 104th Article of .
.War or a rehearing to afford accused an opportunity to present evidence
in support of his innocence. The letter inclosed an affidavit of
accused bearing the same date, stating that when the trial judge
advocate, lLieutenant Colonel Ryder, served him with a copy of the
charges, accused asked what ;the procedure would be, Lieutenant Colonel
Ryder stated that as two authorities had recommended a r eprimand for
accused, he should plead guilty and save the time of the court.

The papers also include an indorsement by Lieutenant Colonel
Ryder stating that he gave accused no advice as to how he should plead;
*that after reading the Specification to accused and asking him how he
intended to plead, accused stated that he would plead guilty as he had
already said in the investigation that he did it; that he said nothing
to accused by way of inducement, or promise of leniency in return for
" & plea of guilty; and that he did not inform defense counsel that he
had advised accused to plead guilty in retuwrn for leniency.

In view of the patent inability of the trial judge advocate
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to control the extent of a sentence to be imposed by the court, it
cannot be presumed that an officer of the age and service of accused,
or his counsel, did nd%? know or could not readily ascertain that a
sentence is adjudged by the members of the court in secret session

in which the trial judge advocate does not participate. There is

- nothing in these accompanying papers which in any manner indicates

that any substantial right of accused has been injuriously affected.
His ripghts were well explained to him both upon his plea of guilty

and as to being sworn as a witness or making a statement. His answers
as to each indicate clearly that he was under no compulsion at either
time. In view of the confession which he had made admitting commission
of the offense charged, and of the evidence available for the prose-
cution, it would appear that he was well advised in his apparent inten-
tion to throw himself upon the mercy of the court. The opinions cited
by defense counsel do not afford accused a valid defense under the
facts clearly shown in this casse.

7. The accused is 33 years of.age. The records of the Office of
The Adjutant General show his service as follows:

Appointed second lieutenant, Field Artillery, National
Guard of the United States (Colorado), April 25, 1635; appointed first
lieutenant, Field Artillery, National Guard of the United States,
December 20, 1938; federally recognized as second lieutenant, Field
Artillery, Colorado National Guard July 29, 1940; appointed second
lieutenant, Field Artillery, National Guard of the United States,
January 16, 1941; entered upon active duty, February 24, 1941, pur-
suant to order of the President of January 14, 1941; promoted tem~
porarily, first lieutenant, Field Artillery, Army of the United States,
May 21, 1941; promoted temporarily, captain Field Artillery, Army of
the United States, February 1, 1942.

. One efficiency report rendered for the period February 24
to June 30, 1941, gave accused a general rating of satisfactory.

8. The court was legally constituted. No errors injuriously
" affecting the substantial rights of the accused were committed during
the trial. The Board of Review is of the opinion that the record of
trial is legally sufficient to support the findings of guilty and the
sentence. Dismissal is authorized upon conviction of violation of
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the 93rd Article of War.

»——-—-f‘v..—w N L
Aoy - /V’L‘( /Lf—audge Advocate.

- (Dissent) , Judge Advocate.

ﬂfnw (‘? /@M Judge Advocate.
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MELORANDUM on dissent in the case of Captain Denny K. Farnsworth
(0-331353), Field Artillery.

l. In this cese I have not signed the opinion for the following
reasonss

It is believed that all the errors, irregulerities and
faults connected with this case should be fully set forth and dis-
cussed, so the final authority would be advised eas to the reasouns
for a disapproval of the findings of guilty and the sentence, or
for a commutation of the sentence to a reprimand.

Although there is no single error requiring that the record -
be held not legally sufficient, still all the proceedings, teken &s a
whole, indicate that they do not disclose that spirit of fair play
end justice so necessary in judicial proceedingse. It seems that the
substantial rights.of the accused have been injuriously affected. In
the first place the case was sent to liajor Plahte as investigating
officer, who on July 11 recommended tnat the charge on which accused
was later tried be removed by administrative action, as Captain
Farnsworth committed no overt act, and the case be not referred for
trial by general court-martial, but he be reprimanded. .Tnis investi-
gation was disapproved on July 14, but even before this action, on
.July 13, the case was sent to Lieutenant Colonel Reed for reinvesti-
gation. This time on July 14 the second investigating officer recom-
mended trial by general court-martial. So the desired result on the
second attempt being finally secured, on July 17 the case was referred
to trial by & court containing four officers junior to the accused, of
whom two participated in the trial. This is not in accord with the
provisions of the Lianual for Courts-liartial (par. 4 ¢):

YRank of llembers.,- In no case shall an officer,
when it can be avoided, be tried by officers infer-
ior to him in rank (A. %. 16), or by those below
him on the promotion list. * * *",

And this court had a Lieutenant Colonel as trial judge advocate, whilst
the defense counsel wes only a first lieutenant. Although these appoint-
"ments were not strictly illegal, still they are opposed to general
custom, usage and principles’

) Later on July 20 the charges were served on the accused by
the lieutenant colomnel trial judge advocate, who then asked accused
how he would plead, thus violating the provision of the Manual for
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Couwrts-lartial, 1928, set forth on page 33, peragreph 41 e, es
follows:

"QOrdinarily his dealings with the defense
will be through any counsel the accused may have.
Thus if he desires to know how the accused intends
to plead he will ask the defense couvnsel or other
counsel, if any, of the accused., He should not = -
attempt to induce a plea of guilty."

After the trial closed on July 25 and before the action of
the reviewing authority on August 19, an investigation was conducted,
statements teken of the trial judge advocate, the defense counsel
and the sccused. Paregraphs 1 and 2 of the statemert of the trial
judge advocate of Aungust 10 are as follows;

"l. Refereace basic cormunication, I served
a copy of the charges on Capte Farnsworth on July
24, 1942. To the best of my knowledge and belief,
no intended advice_as given to him as to how he
should plead. After he read tne specification, I
asked him how he intended to plead. iHe answered
to this effect, 'I'1ll plead guilty as I have &al-
ready said in the investigation that I did it.!
He gave me the impression that he wished to admit
everything freely as he realized that he had com-
mitted a foolish crime. I answered him in words
to this effect, 'I think you are wise in pleading
guilty in view ol this signed statement you made
before Col. Reed.' This is not believed to con-
stitute advice or an inducement to plead guilty
but rather to protect the rights of the accused as
I intended to introduce his signed statement in
evidence before the court. I did tell him that a
plea of guilty would save court time, in case the
court decided nct to hear eny witnesses. At no
time d4id it ever occur to me to 'make a deal!
with the accused as is inferred in the attached cor-
respondence, due to the fact that it was any easy
case to prove, practically an open and shut case.

"2. As to Lieut. Mechling's statement that
he contacted me and asked me if I hed advised Capt.
Farnsworth to plead guilty, I do not recall the
guestion as to the advice. I believe I tcld him
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that Capt. Farnsworth had said to me he would
plead gullty

Paragraphs 3, 4 and § of the defense counsel's statement
of July 28 are as follows:

"2, The reason for pleading guilty was acted
upon by the advice of Lt. Col. Ryder who said it
would save the time of the court and that an
official reprimend would undoubtedly be the extent
of the sentence. Attached affidavit signed by
Captain Denny K. Farnsworth bears this out. To
verify Capt. Demny X. Fernsworth statement as to
what Lt. Col. Ryder had advised him to do, I
(Lt. Ben F. liechling, Defemse Council) personal=- -
ly contacted Lt. Col. Ryder and asked him on the
morning of July 25, 1942, which was the day of
the trial, if he had advised Captain Denny K.
Farnswarth to plead guilty and by so doing un~-
doubtedly only receive an official reprimand.

His answer (Lte. Col. Ryder) to this was yes.

' "4, In view of the ebove representation
which induced a plea. of guilty we did not urge
on behalf of the accused, objections to the
personnel of the court which included Junior
Officers, nemelys 1lst Lt. Neil T. Goble 775th
Tank Destroyer Battalion and 1lst Lt. Fred J.
Kile, 12th F. A. Observation Squadron, to the
sufficiency of the specification and irregu-
larities which prejudiced the substential rights
of the accused.

"S5, In view of the opinion stated in the
Digest of Opinions Judge Advocate General of
the Army (section 451 paragraph 19, 1912-1940)
it is my opinion that the acoused had and has a
valid defense to the cherge and specifications."

The sworn statement and affidavit of acoused of July 28 is
as followss : . .

"Before me, the undersigned authority for
administering ocaths, personally appeared Captain
Denny K. Fernsworth, 0-331353, Company B, 775th
Tank Destroyer Battalion, who, being first duly
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cautioned and sworn, made the following statement
this 28th day of July, 1942. -
: "t0n July 20, 1942, Lt. Colonel Ryder, 827th
Tank Destroyer Battalion, Trial Judge Advocate,
‘served me with a copy of the charges against me.
‘ #-I asked Col. Ryder what the procedure would
be and he stated that as two authorities had recom-
.mended & reprimand for me that I should plead guilty
"~ and save the time of the court.'"

~ From this investigation it appears that the accused was induced to
plead gullty by various representations. The statement of the trial -

Judge advocate is evasive and not conclusive, does not positively

deny -that he induced the plea. He states "no intended advice as

given to him as to how he should plead™. He admits he asked accused

"how he intended to plead" despite the provisions of the Manual on

- this subject and informed him that he was "wise in pleading guilty

in view of this signed statement you. - made before Col. Reed." He

admits further telling the accused "that a plea of guilty would save

court time" and also stated further he remembered Lieutenant liechling's

asking him if he had advised accused to plead guilty, but did "not '

recall the question as to the advice"

However, the statement of Lieutenant Mechling, the defense
counsel, which is entitled to the seme credit as that of the trial
' judge advooate, sets out positively that ™the reason for pleading
guilty was acted upon by the advice of Lt. Col.Ryder (the trial judge
 advocate) who said it would save the time of the court and that an
official reprimaend would undoubtedly be the extent of the sentence".
Lieutenant Mechling positively states Lieutenent Colonel Ryder informed
him on July 25, the day of the trial that Colonel Ryder had advised
acocused "to plead guilty and by so doing undoubtedly only receive an
‘official reprimand", which representations induced a plea of guilty.

The statement of the trial judge advocate is contradicted

~ and that of the defense ocounsel is substantiated by the sworn statement
- of accused setting out Colonel Ryder stated to him "that as two
authorities had recommended a reprimand" accused "should plead guilty
and save the time of the oourt". And there is no intimation that the
acoused was guilty of false swearing in this statement.

" That the accused was in doubt as to his plea of gullty is
indicated on page 5§ of the record as follows:
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"Accused: May I have just a moment, sir?
"pPresident: Yes. :
"Accused: Liay I ask.a question, sir?
"President: All right.

"Accused: I have some statements I don't
know how to state, sir.

"President: You will be allowed to meke any.
statement at the proper time later on.

"Accused: We will let it go at guilty both
ways, sir."

Hed the accused been:well defended with a proper showing the court
should have entered a plea of not guilty. '

The prosecution introduced as a witness Lieutenant Colonel
Reed, the second investigating officer, who recommended trial, end
through him offered a statement of accused as Prosecution Exhibit A.
However, this should not have been admitted as there was no showing
that the accused was fully and properly warned and advised as to his
rights in this respect. The statement of this witness that it was
"a voluntary stetement made by Ceptain Farnsworth", was not proper -
and should not have been admitted, as again it is purely the opinion
and conclusion of the witness, does not set forth the necessery re-
quirements. TWith a plea of not guilty end this statement excluded,
it is very doubtful whether the cour} would have found accused guilty
and sentenced him to be dismissed and/forfeit all pay and allowances.

He was tried upon a specification that he "did feloniously
embezzle by fraudulently converting to his own use two tires". These
ere harsh words end & severe charge, and the accused does not appear
to be a felon. He did misapply & tire for & few hours on April 5, but
had it returned on April 6, never having used it. This return was
effected three months and eleven days before the charges were referred
for trial., The accused did convert the tire for a few hours, as the
specification alleges, but did not receive any benefit from it.

The accused before his case was rested stated ag follows:

"Accused:s May I ask a question, sir?

"Presidents All right.

WAccused: Does the Court have enough in-
formation from my statement or do they want more
information? .

"President: The Exhibit 'A' has been intro-

duced properly as testimony and will be considered

-5 =
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by the Court.
"Accused: I have nothing more to add there-
to, sir. I will remain silent, sir."

This very statement, Exhibit A, should not have been correctly intro-
duced in evidence had there been a proper defense, as it merely states
~the accused was first duly cautioned, again a mere opinion and con-

clusion no proper legal showing made to entitle it to be admitted in
evidence.,

2. Under the above authority and evidence although the record
of trial is legally sufficient, the sentence seems too severe. It is,
therefore, recommended that the sentence be commuted to the repri-
mand suggested and expected for the plea of guilty.

/&X&a_«&&é&ﬂ%\m@ Advocate.
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13t Ind.
War Department, J.A.G.0Q., SEP 16 1942 = To the Secretary of War.

l. Herewith transmitted for the action of the President are the
record of trial and the opinion of the Board of Review in the case of
Captain Denny K. Farnsworth (0-331353), Field Artillery.

2+ I concur in the opinion of the Board of Review that the record
of trial is legally sufficlent to support the findings of guilty end the
sentence. I recommend that the sentence be confirmed. In view, however,
of the fact that the accused had the tires removed from his car ani re-
turnsd to the company storeroom on the day following the embegzzlement
and made no actual use of the tires, I believe that the sentence is
excessives I recommend that the sentence be commuted to a reprimand to
be administered by the Commanding General, III Army Corps, and that the
sentence as comuuted be carried into execution.

3. Inclosed herewith are the draft of a letter for your signature,
transmitting the record to the President for his action, end a form of
Executive action desizned to cerry into effect the recoumendation made

above.
\1}-"\7»\ e Q . QB‘A‘CMA""‘ "
Myron C. Cramer,
Major General,
The Judge Advocate General.
3 Inocls.

Inoclel= Record of trial.
" Incl.2= Dft.ltr.for sig.
Sece of War.
Incl.3~ Far of Executive
action.
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v, ) Trial by G, C. M., convened at
_ ) Pine Camp, New York, August 11,
Second ILieutenant EIWARD ) 1942, Dismissal and total for-
A. THQUPSON (0=-450515), ) feitures.
35th Armored Regiment. )

. OPINION of the BOARD OF REVIEW
HOOVER, BAUGH and HARDY, Judge Advocates,

1. The Board of Review has examined the record of trial in the
case of the officer named above, and submits this, its opinion, to
The Judge Advocate General.

2. Accused was tried upon the following Charges and Specifi-
cations;

CHARGE: Violation of the G6th Article of War.

Specification 1; In that 2nd Lieutenant Edward
A. Thompson, Hq & Hq Company, 3rd Battalion,
35th Armored Regiment, did, at Pine Camp, New
York, on or about June 2nd, 1942, gamble with
Staff Sergeant Michael J. Sansky, Private First
Class Maynard W, McDonald, and Technician 5th
Grade Lawrence G, Kline, all members of Hq &
Hq Company 3rd Battalion, 35th Armared Regiment,
Pine Camp, New York,

Specification 2; In that 2nd Lt. Edwerd A. Thompson,
Hq & Hq Company 3rd Battalion, 35th Armored Regi-~
ment, did at Pine Camp, New York, on or about June
3rd, 1942, gamble with Techniclan 5th Grade Harold -
W. Lawson, Hq & Hq Company, 3rd Battalion, 35th
Armored Regiment,

 ADDITIONAL CHARGE I Violation of the 6lst Article of War,

Specificationy In that Second lLieutenant Edward A.
Thompson, 35th Armored Regiment, did, without ‘ N
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proper leave, absent himself from his organi-
zation at Pine Camp, New York, from about 7:15
AM., June 16, 1942, to about 11:00 P.M., June
17, 1942.

ADDITIONAL CHARGE II; Violation of the 95th Article of War,.

Specification; In that Second lLieutenant Edward A.
Thampson, 35th Armored Regiment, being indebted
to Friedman Campany, Louisville, Kentucky, in the
sum of one hundred fifty ($150.00) dollars for
merchandise purchased and services rendered, which
amount became due and payable on or about October
6, 1941, did, at Pine Camp, New York, from October
6, 1941, to June 17, 1942, dishonorably fail and
neglect to pay said debt.

ADDITIONAL CHARGE III: Violation of the 96th Article of War.

Specification: In that Second lieutenant Edward A.
Thompson, 35th Armored Regiment, having been re-
stricted to the limits of Pine Camp, New York,

did, st Pine Camp, New York, on or about June 16,
1942, break said restriction by going to Watertown,
New York.

ADDITIONAL CHARGE IVs Violation of the 69th Article of War,
/

Specification: In that 2nd Lieutenant Edward A,

Thempson, 35th Armored Regiment, having been

duly placed in arrest of quarters at Pine Camp,

New York, on or about June 3, 1942, did at Pine

Camp, New York, on or about July 26, 1942, break

his said a.rrest before he was set at llberty by

proper authority.

He pleaded not guilty to the Charge and its Specifications and to Ad-

; ditional Charge II and its Specification and guilty to Additional

' Charges I, III and IV and their Specifications, He was found guilty.
of all Charges and Specifications. No evidence of previous convictions
was introduced., He was sentenced to be dismissed the service amd to
forfeit all pay and allowances due or to became due. The reviewing
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authority approved only so much of the findings of guilty of Ad-
ditional Charge IV and its Specification "as find that the accused,
having been duly placed in arrest of quarters on or about July 13,
1942, did, at Pine Camp, New York, on or about July 26, 1942, break
his arrest before he was set at liberty by proper authority", ap-
proved the sentence and forwarded the record for action under the
-48th Article of War,

3. The uncontradicted evidence shows that on the evening of
June 2, 1942, while accused was a member of Headquarters Company,
3rd Battalion, 35th Armored Regiment, stationed at Pine Camp, New
York, he gambled with Staff Sergeant Michael J. Sansky, Private
First Class Maynard W. McDonald and Technician 5th Grade Lawrence
G. Kline, all of accused's company, by rolling dice with them for
money stakes, and that on the evening of June 3, 1942, he gambled
for money, in the same manner, with Technician 5th Grade Harold W,
Lawson of accused's campany and with other enlisted men of the cam—
pany (R. 12-22)., Accused testified regarding other offenses but did
not testify or make an unsworn statement concerning the gambling
(Re 47). (Charge I and its Specifications).

4. The evidence, together with the pleas of guilty, shows that
following the gambling episodes, about June 3, 1942, accused was by
his battalion commander restricted to the limits of Pine Camp, New
York, while in garrison (R. 23). At about 7:30 a.m., June 16, 1942,
he broke restriction and absented himself without leave fram the
camp and fram his organization, He went to Watertown, New York, and
remained absent until about 11 p.m., July 17, 1942. (R. 25, 27, 28;
Ex, C) Accused did not testify or make an unswarn statement con-
cerning his breach of restriction and absence without leave.
(Additional Charges I and III and their Specifications).

5« The evidence, together with the pleas of guilty, shows that
while in arrest accused was advised by letter of Jyly 13, 1942, from
the Camanding Officer, 35th Armored Regiment, that the "limits of
your arrest are extended" to a defined area within Pine Camp (R. 37;
Ex. B). Accused left this area about 2:30 a.m., July 25, 1942, and
returned about two hours later, He left again at 9330 p.m., on the
same day (R. 31) and retwned around 6:30 a.m., July 26, in company
with a woman, He then went into his quarters, came out with a suit-
case and proceeded to Watertown, New York, where he and the woman left
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the car and entered the Woodruff Hotel (R. 32, 35, 36). Shortly
- afterward accused was arrested in the hotel and retwned to camp
(R. 26, 33; Ex. C). Accused did not testify or make an unsworn
statement concerning the transactions described (Additional Charge
IV and its Specification).

6. The evidence relating to Additional Charge II and its Speci-~
fication, alleging dishonorable failure and neglect to pay a debt,
shows that at Louisville, Kentucky, between September 13 and October
4, 1941, accused purchased from the Friedman Company of that city
clothing at prices totaling $301.75. Goods amounting to $11.75
were returned and on October 6 a cash payment of $140 was made,
leaving a balance of $150 (R. 29; Ex. A). No further payments
were made up to the time of trial., Monthly statements were mailed
to accused but never acknowledged. A representative of the credit-
or telephoned to accused four times prior to May 25, 1942, but ac-
cused "failed and neglected to make a payment as proamised®, The
creditor finally camplained to accused's division commander (R. 29).

] Having been interviewed by his regimental commander about May
25, 1942, accused stated to that officer that he would pay 320 a
. month on the Friedman acc¢ount beginning June 1, and said that the
sickness of his mother and same trouble involving a younger brother
had been the cause of his delinquency (R. 39). The regimental com-
mander testified that accused may have stated that he had an oral
agreement with the creditor permitting payments at the rate of $20
per month, but that if such a statement was made witness did not pay
any attention to it (R. 40).

Accused testified that when he graduated from the Officers! Can-
didate School he was in need of uniforms and made the purchases ac- -
cordingly. He did not have mcney to pay the account at that time
and agreed with "the representative of Friedman Company® that the
merchandise he had purchased would be paid for at $20 per month, -
beginning November 1, 1941, when he received his October pay (R. 47,
48). On October 4 accused made a payment of $140 which he assumed
would take care of seven of the monthly payments. No agreement to
that effect was made, Because of expenses incident to the inter-
vening sickness and,death of his mother and certain troubles in-
volving expenditures of about $200 on account of a younger brother,
he was not in a position to make further payments (R. 49). He did
not explain his difficulties to the Friedman campany because the
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payment he *had made the first of November was enough to take care
of the payments®", He did talk to a representative of the company
and asked if accused should write a letter to the company. The
representative said he would write himself and accused then prom~
ised to begin making payments as soon as possible, His failure to
make a payment on June 1 as pramised to the regimental commander
was due to a "mixup" in his bank account which occurred about the
gth or 10th of June. Being confined to the post after June 3 he
had no opportunity to straighten out the bank account (R. 51).

7. The evidence fully supports -the findings of guilty of the
Charge and its Specifications, and the evidence, together with the
pleas of guilty, fully supports the findings of guilty of Addition-
al Charges I, III and IV and their Specifications.,

The evidence shows that through the period from October 6,
1941, to June 17, 1942, accused failed and neglected to pay the
Friedman Company a balance of $150 he owed them, as alleged in
the Specification, Additional Charge II. The creditor repeatedly
asked for payments on account and finally reported the matter to
the military authorities. Although accused contended at the trial
that he believed the lump sum payment in 1941 should have been ac~
cepted as extending the time for further payments, it does not ap-
pear that the creditor entertained this theory or that accused sug-
gested it to the creditor. On the contrary, accused made promises
of early additional payments when pressed by the creditor. Accused
also contended that extraordinary expenses made it difficult for-
him to make pgyments., His pay was not large but it was substantial,
and on two occasions at least he had money to risk in gambling., His
contention that extraordinary expenses were incurred in the care of
his family-was not supported by any tangible evidence of specific
expenditures, VWhatever his extraordinary expenses were, it appears
that he made no effort at all to liquidate the Friedman account,

(n the contrary, according to his own statement, he ignored the
obligation for many months, The Board of Review entertains no
doubt that accused!s failure and neglect to pay the debt was char-
acterized by such deceit, evasion and indifference as to mark his
behavior as dishonest, dishonorable and violative of Article of
War 95.
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8. The age of accused is shown on the additional charge
sheets as 29 years. War Department records show that he campleted
the course of instruction at the Armored Force Officerst! Candidate
School, Fort Knox, Kentucky, and was appointed second lieutenant
in the Army of the United States September 30, 1941. He was ordered
to extended active duty effective October 1, 1941.

9. The court was legally constituted. No errors injuriously
affecting the substantial rights of accused were cammitted during
the trial. The Board of Review is of the opinion that the record
of trial is legally sufficient to support the findings of guilty

"and the sentence and to warrant confirmation thereof., Dismissal
is mandatory upon conviction of violation of Article of War 95
and is authorized upon conviction of violation of Articles of War

61, 69 and 96.
%ﬂ% , Judge Advocate,
7 J

, Judge Advocate,

s Judge Advocate.
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First Lieutenant VINCENT J.
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STATES 4TH ARMORED DIVISION

)

)

) Trial by G. C. M., convened at
) Pine Camp, New York, August 7,
) 1942. Dismissal and total for-
% feitures,

OPILION of the BOARL OF REVIEW
HOOVEK, BAUGH and HARDY, Judge Advocates.

record of trial in the case of the officer named above

has been examined by the Board of Review, and the Board submits this,

its opinion,

to The Judge Advocate General.

2. Accused was tried upon the following Charges and Specifi-

cations:

CHARGE I: Violation of the 95th Article of War.

Specification: In that lst Lieutenant Vincent J.

Meyer, 35th Armored Reyiment, did, at Pine
Camp, New York, on or about June 18, 1942, and
agzain on June 19, 1942, with intent to deceive
Lieutenant Colonel Clayton J. Mansfield, his
Battalion Commander, officially statée to the
said Battalion Commander that he was not in
‘WHatertown, New York, at approximately 2:30
AM,, June 12, 1942, which statements were
known by the said 1st Lieutenant Vincent J.
Meyer to be untrue in that he had been in
Watertown, New York, at that time.

CHARGE II: Violation of the 94th Article of Var.

Spec1fication~ In that lst Lisutenant Vincent J.

Yeyer, 35th Armored Regiment, did, at ‘Jatertown,
New York, on or about June 12 1942 knowingly
*and w111fu11y apply to his own use and benefit
a certain government vehicle, to wi:, a ;-ton
truck, serial number W-2081048, of the value of
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more than fifty dollars (;50.00), property of
the United States furnished and intended for
the military service thereof.

CHARGE III: Violation of the 69th Article of uar.
{Finding of not guilty)

Specification: (Finding of not guilty)
ADDITIONAL CHARGS: Violation of the 69th Article of War.

Specification: In that lst Lieutenant Vincent J.
leyer, 35th Armored Regiment, having been duly
placed in arrest at Pine Camp, New York, on or .
about June 19, 1942, did, at Pine Camp, New
York, on or about July 26, 1v42, break his said
arrest before he was set at liberty by proper
authority.

Be pleaded guilty to and was found guilty of Charges I and II and

the Specifications thereunder, and of the Aduitional Charge and its
Specification. He pleaded not guilty to and was found not guilty of
Charge III and the Specification thereunder. No evidence of previous
convictions was introduced. He was sentenced to be dismissed the
service, to forfeit all pay and allowances due or %0 become due, and
to be confined at hard labor for two and one-half years. The review-
ing authority approved the sentence, remitted the confinement and for-
warded the record of trial for action under the 48th Article of ilar.

3. The uncontroverted testimony, including a sworn statement
made by accused, together with his pleas of guilty, shows that ac-
cused was stopped and interrogated at about 2 or 2:30 a.m., June 12,
1942, by civil police on the streets of \jatertown, New York, and a
few mimutes later by Staff Sergeant lLirnest C. Bailey, 1209 Corps Area
Service Unit, of the military police (K. 9, 29; ix. I, p. 4). At
that time accused was driving a j-ton truck belonging to the United
States Government and assigned for use to Headquarters Company, 3rd
Battalion, 35th Armored Regiment (R. 11). Accused was the commanding
officer of this company (R. 9; Ex. A). He was accompanied in the
car by a Lieutenant Galvin and two women and was on a private mission
(R. 29; Bx. H, Ex. I, pe 3)s Staff Sergeant Bailey made a confidential

Vel
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report of this occurrence (H. 9). In an official investigation of.
the occurrence by Lieutenant Colonel Clayton J. Mansfield, 35th
Armored Regiment, accused's battalion commander, made on June 19,
accused stated to Lieutenant Colonel Mansfield that he had not been
in Watertown on the night of June 11-12, but had been in camp all
night witk Lieutenant Galvin, his junior lieutenant. This denial
was made several times that day (R. 10; Ex. A). These statements
by accused were admittedly false (Ex. I, p. 3). Lieutenant Colonel
Mansfield then at 1:40 pem., June 19, placed accused under arrest
in quarters by written order, receipt of which was acknowledged in
writing by accused, and prescribed the limits of his arrest (Ex. C).
The limits were subsequently enlarged within the camp for specified
purposes (Exs. D, E, F and G).

At about 9 or 9:30 p.m., July 25, two enlisted men who had been
detailed by the regimental commander to watch accused's movements,
saw accused leave his quarters (R. 19, 23). He was next seen at the
Woodruff Hotel in Watertown at about 4:30 a.m. the following morning,
July 26, in company with a lady (R. 27), and was later arrested by
the military police (R. 28) while attempting to leave the hotel in a
cab. He was returned to Pine Camp under custody at about 7:30 a.m.,
and was turned over to the regimental officer of the day (Ex. J).

4+ The evidence, in addition to the pleas of guilty, conclusive-
ly shows that the accused did knowingly and willfully apply to his
own personal use, temporarily, a Govermment vehicle, furnished and
intended for the military service, in Watertown, New York, on the
night of June 11-12, 1942 ithen an official investigation was under-
taken, however, he deliberately and with intent to deceive the in-
vestigating officer made false statements as to his whereabouts and
denied being in Watertown on June 12, This constituted conduct un-
becoming an officer and a gentleman, in violation of Article of War
95 (sec. 453 (18), Dig. Op. J.A.G. 1912-1940). After he had been
placed in arrest by proper authority and limited to designated
areas by written orders, receipt and understanding of which accused
acknowledged in writing, he willfully and deliberately broke his
arrest in a flagrant manner, before being set at liberty by proper
authority, in violation of Article of War 69.

5. War Department records show that accused was 23 years of
age on February 13, 1942. He was commissioned a second lieutenant
of Infantry from an Officers' Candidate School on September 30, 1941,
entered upon active duty October 1, 1941, and received temporary



promotion to first lieutenant on June 1, 1942.

6. The court was legally constituted. No errors injuriously
affecting the substantial rights of the accused were committed during
the trial. The Board of Review is of the opinion that the record of
trial is legally sufficient to support the findings of guilty and the
sentence and to warrant confirmation thereof., Dismissal is mandatory
upon conviction of violation of Article of War 95 and is authorized
upon conviction of violation of Articles of War 69 and 94.

s Judge Advocate.

"{' 24
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» Judge Advocate.

; Judge Advocate.
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First Lieutenent FREDERIC M. ) 23, 1942. Dismissal.
WANNER (0-410784), Infantry. ) :

'OPINION of the BOARD OF REVIEW
HILL, CRESSON and LIPSCOMB, Judge Advocates.

l. The Board of Review has exanined the record of trial in the
ocase of the officer named above and submits this, its opinion to The
Judge Advocate General.

2. The accused was tried upon the following Charges and Specifi-
cations: .

CHARGE I: Violation of the 93rd Artiocle of War.
(Finding of not guilty).

Specification 13 (Finding of not guilty).

Specifiocation 2: (Finding of mot guilty).

CHARGE II: Violation of the 95th Article of War.

Specification 13 (Finding of not guilty).

Specification 23 Nolle Prosequi.

Specification 3; In that First Lieutenant Frederic M.
Wenner, Company "A", One hundred sixty-fourth In-
fantry, did, at the The Dalles, Oregon, on or about
January 17, 1942, with intent to deceive Colonel
Earle R. Sarles, Cammanding Officer, One hundred

sixty-fourth Infantry, officially report to the
said Colonel Earle R. Sarles, that a postal money

(143)
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order has been msiled to, the Officers' Club of
Fort Benning, Georgia, which report was known by
the said First Lieutenant Frederic M. Wanner to

be untrue, in that no postal money order had been
mailed to the said Qfficers' Club by, or for, said
First Lieutenant Frederic M. Wanner.

Specification 4: In that First Lieutenant Frederic M.
Wenner, Company "AM, One hundred sixty-fourth In-
fantry, with intent to defreud the The Dalles -
Branch of the United States National Bank of
Portland, Oregon, did at the The Dalles, (regon,
on oar about January 26, 1942, unlawfully pretend
to the The Dalles Branch of the United States
Kational ‘Benk of Portland, Oregon, that there were

~ sufficient monies and credits owing and due the
said First lieutenant Frederic M. Wanner to warrant
a short-term loan of two hundred and twenty-five
dollars ($225.00), the.said First Lieutenant
Frederic M. Wanner, well-knowing that said pre-
tenses were false, and by means thereof, did:
fraudulently obtain from the said The Dalles
Branch of the United States Nationel Bank of
Portland, Oregon, the sum of two hundred and
twenty-five dollars ($225.00).

Specifiocation 5: Nolle Prosequi.

Specification 63 In that First Lieutenant Frederic M.
Wanner, Company "A", One hundred sixty-fourth In-
fantry, with intent to defraud the The Dalles Branch
of the First Natlional Bank of Portland, Oregon, did,
at The Dalles, Oregon, on or about February 27, 1942,
unlawfully pretend to the said bank that as the com~
manding officer of Compeny "A", One hundred sixty-
fourth Infantry, he was applying to said benk for a
short~term loan of one hundred and fifty dollars
($150.00), and that the purpose of the seid loan was
for the payment of salaries of enlisted "boys", and
that the loan would be repaid out of collections to -
be mede at the time the next pay roll was received,
the said First Lieutenent Frederic M. Wanner, well-
knowing that seld pretenses were false, and by means
thereof, did fraudulently obtain from the seid The
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Dalles Branch of the First National Bank of
Portland, Oregon, the sum of one hundred and
£ifty dollars (3150.00).

Specification 7: MNolle Prosequi.

Specificetion 83 In that First Lieuternant Frederic M.
Wenner of Company "A™, Qne hundred sixty-fourth In-
fantry, did at Columbus, Georgie, on or about November
17, 1941, with intent to defraud, wrongfully and unlaw-
fully meke and utter to the Chancellor Company of
Columbus, Georgia, & certain check in the amount of
forty-five dollars ($45.00), and by means thereof, did
fraudulently obtain from the Chancellor Compeny forty-
five dollars ($45.00), he, the said First Lieutenant
Frederioc M. Wanner, then well-knowing that he did not
have, and not intending that he should have, sufficient
funds in the bank for the payment of said check.

Specification 9; DNolle Prosequi.
Specification 10; Finding of not guilty.
Specification 11: Finding of not guilty.
Specification 12; Findi'ng of not guilty.
Specification 13: XNolle Prosegui. |

iocused pleaded not guilty to all Charges and Specificatlons. He was
found not gnilty of Charge I and Specifioations 1 and 2 thereunder, end
of Specifications 1, 10, 11, and 12, Charge II, but guilty of Charge II
and Specifications 3, 4,6, and 8 thereunder. Be was sentenced to be
dsmissed the service. The reviewing autharity approved the sentence
and forwerded the record of trial for action under the 48th Article of
War. '

3. The evidence concerning Specification 3 consists of & second in-
dorsement dated Januaryl?7, 1942, from the commanding officer of the accused
directing him to reimburse the Officers! Club at Fort Benning for a dis-
honored check and to advise his commanding officer when reimbursement had
been made; a third indorsement from the acoused to his commanding officer
- stating that a postal money order had been mailed to the Officers' Club
' (This indorsement by the acoused is not dated but the 4th Indorsement by
‘the assistant adjutant, inviting attemntion to the indorsement of accused
is dated February 4, 1942.); and a sixth indorsemexnt from the Officers!
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Club of Fort Benning signed "J. L. Eskew, lst Lt., Infantry Secretary",
and dated Februery 13, 1942, stating that no postal money order had been
received from the accused (R. 57-58; 71-73; Pros. Ex. 3).

In an unsworn statement the accused explasined that he had
recently experienced both marital and financial difficulties, but that
his obligations had all been discharged. The accused stated further
that - . :
"% % * The last receipt I have here is a money order
receipt for 317. 50, mailed to the Officers? Clnb, Fort
Benning Georgia."

The president of the court then stated:

"Since yours is an unsworn statement, I can't question
you, but it would be towards your interest to mention the
dates of those stubs."

The accused then replied:

"The $17.50 money order is dated Junms 18, 1942, * * *,%
(R. 101.)

Specification 3 alleges that the acoused did, on or about January
17, 1942, with intent to deceive Colonel Zarle R. Sarles, officially and
falsely report to him that the acoused had mailed a postal money order to
the Officers! Club at Fort Beunning, Georgia.

The only evidence presented by the prosecution to show that the
accused had not sent a money order to the Qfficers' Club at Fart Benning
on January 17, 1942, is an indorsement purportedly signed by Iieutensnt
He L. Eskew. It is obvious that the admission of such an extrajudicial
instrument for the purpose of proving the truth of the statements therein
conteined offends every prineiple of proof that the hearsay rule was
designed to protect. ILieutenant Eskew was not present before the court
or the accused, his testimony was not under oath, and it was not subject
to the inquisitive test of cross-examination. To have admitted such an
untrustworthy hearsay statement into evidence was error and to have con-
demned an officer thereupon is shocking to our traditional concept of a
fair trial. The Manual for Courts-Martial, 1928, states that, "Hearsay
is not evidence" (par. 113). A

With this incompetent teétimony eliminated, there remains only


http:ahocld.Dg

(147)

one other item of proof requiring consideration. The accused in his un-
swoarn statement in explaining that he had paid all his obligations stated:

"« » & The last receipt I have here is a monsy order
receipt for $17.80, mailed to the Officers* Club, Fort

Benning Georgia."
The president of the court then stated:

"Since yours is an unsworn statement, I can't question
you,. but it would be towards your interest to mention the
dates of those stubs.”

The chusod then replied;

“The $17.50 money order is dated June 18, 1942, * * x,"
(R. 101,) ‘

This statement by the accused, which is in effect an admission that a
monsy order for $17.50 was mailed to the Officers! Club at Fort Benning
approximately 6 months after he had officially reported that he had mailed
a money order for an unstated amount, presents at least some evidence
pointing toward his guilt. If taken, however, at its face value, this
evidence shows only that the accused mailed a money order to the Officerst
Club of Fort Bemming on July 17, 1942, end does not preclude the reasonable
possibility that he had prior to January 17, 1942, also mailed ancther
money order to the same organization.

Furthermore, the manmer in which this evidence was elicited from
the accused injuriously affected the substantial rights of the accused.
The stetemsnt by the president of the court to the accused that "= * » it
would be toward yowr interest to mention the dates of those stubs", clearly
and unequivocally held out a promise of advantage to the accused as a rewerd
for a full statement; and thereby induced the statement. The practical
effect of such an inducement was & cross-examination of the eccused in
violation of the provision of the Manual whioh provides that when an accused
makes an unsworn statement he "# * » cannot be oross-examined * » »" (M.C.M.,
1928, par. 76). Under the circumstances, the consideration of such testi=-
mony would not only violate the provisioan of the Manual prohibiting the crossa-
examination of an accused upon his unsworn statement but would also be a re-
pudiation of the stetement of the cowrt and a violation of those fundamental
and traditional concepts of falr triasl which are rooted in justice and founded
upon the principle of feir play. With the exclusion of the above-quoted
statement of accused, there remalns no competent evidence in the record to
support the finding of guilty of Specification 3.



4, The evidence concerning Specificetion 4, consists of correspon-
dence between the Dalles Branch of the United States National Benk of
Portland, Qregon, and Colonel Sarles, the commanding officer of the
164th Infantry. The first letter from the bank, dated March 5, 1942,
and purporting to be signed, Harry A. Davis, Manager, states that the
accused on Jenuary 25, 1942, procured a loan of $250 from the bank upon
the representation that he wished to use the loan to pay a post exchange
for canteen books and that he would repay the bank by deducting the
amount borrowed from the pay of the men of his organization on February
10, 1942. Colonel Sarles acknowledged the receipt of the letter and
assured the bank that he would use his best efforts to get the accused
to pay the obligation. A second letter from the bank, dated March 21,
1942, advised Colonel Sarles that the obligation had not yet been paid
(R. 73-75; Pros. Ex. 4).

Captain Francis C. Rockey, testified that when he relieved the
accused of the command of Company A, on February 10, 1942, he saw a
letter in the company records directing that a check for $250 be mailed
to the Exchange Officer, Camp Claiborne, in payment of post exchange
debts. He also testified.that the company fund conteined an amount
which had been previously collected. The accused paid the men of his
company their pay for the month of January (R. 16=17).

In his unsworn statement the accused stated that he received a
letter directing him to get a draft immediately and to forward it to
Lieutenant Colonel Banglien, executive officer of his regiment. In

'response to the suggestion of the president of the court, referred to

in paragraph 3, supra, the accused stated that three money order receipts
for money peid to The Dalles 3rench of the United States National Bank

_ of Yortland, Oregon, were dated June 3, 1942 (R. 101).

8pecification 4 alleges that the accused unlawfully and falsely
represented to The Dalles Branch of the United States National Bank of
Portland, Oregon, that there were sufficlent monies and credits owing
and due him to warrant the extension to him of a short term loan of
$250 and by means of such representation fraudulently obtained such
loan.

The only pertinent evidence designed to show such alleged false
representations is a letter dated March §, 1942, purportedly written by
Harry A. Davis, Manager of the Dalles Branch of the United States National
Bank of Portland, Oregon, to the Commanding Officer of the 164th Infantry,
Since the statements in this letter are extrajudicial, are not made under
cath, end are not subject to cross-exemination, they must, in compliance
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with the provisions of our lanual, be characterized es hearsey, and,
therefore, not evidence (M.C.M., 1928, par.113). It necessarily
follows that the finding of gulilty of Specification 4 is not supported
by competent evidence.

5. The evidence concerning Specification 6 consists of three
letters and a copy of a promissory note for §150. All three of the
letters are purportedly from The Dalles Branch of the First National
- Bank of Partland, Oregon. The only letter of importance to the issue
raised by Specification 6 is that dated March 14, 1942, end addressed
to Colonel E. V. Wooten, Adjutant Gersralts 0ffice, Selem, Oregon.

This letter is stamped with the word *Duplicate" end is unsigned except
for the typed name of V. E. Rolfe, Manager, over which are the initials
V.E«Re This letter states that the accused, on February 27, 1942, pro-
cured a loan of 3150 from The Dalles Brench of the First National Bank
of Portlend, Oregon, upon the representation that the loan was to be
used for the payment of the "salaries of some of the enlisted boys".

The other two letters were concerned with the collection of the note

(R. 76; Pros. Ex. 5). Colonel Sarles testified that it was not customary
for officers in his regiment to borrow money for the payment of the en-
listed men (R. 76).

The accused in his unsworn statement denied all charges concern~
ing the §150 note involved in this Specification and stated that he had
paid the note in full (R. 101).

Specification 6 elleges that the accused did unlawfully and
falsely pretend to The Dalles Branch of the First National Bank of
Portland, Oregon, that he desired a loan of $150 for the purpose of pay-
ing certein salaries of enlisted men, which he would be able to repay
out of collections from the mext payroll.

The only evidence tending to show that the accused made such
representation to the bank is the letter dated March 14, 1942, addressed
to Colonel E. V. Wooten, Adjutent Gemeral's Office, stamped "pDuplicate®,
end unsigned except for the typed name of V. E. Rolfe, over which appears
in script the initials "V.E.R.". That such a letter is inadmissible in
proof of the statemsnts contained therein because it offends the hearsay
rule is too elementary to require discussion. In the absence of any
competent proof, the record does not support the finding of guilty of
Specifiocation 6.

6« The evidence coancerning Specification 8 consists of five
lotters of the Chancellor Company of Columbus, Georglia, sddressed to the
Comnanding Officer of the 164th Infantry, intimating that accused had
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given that company a check which had been dishonored because of insuf-
ficient funds. The letters threatened to have a civil warrant swora out
against the accused unless the check was paid (R. 80-81; Prose Ex. 9).

The accused stated that the amount of $45 was paid. He
exhibited & paper which he said was a money order receipt for that
amount (R. 101).

Specification 8 alleges that the acoused did, with intent to
defraud, unlawfully make and utter to the Chancellor Company of Columbus,
Georgla, a check in the emount of $45, well knowing that he did not have,
and not intending that he should have, sufficient funds in the bank for
the payment thereof.

The only evidence presented by the prosecution consists of five
letters purportedly from the Chancellor Company, addressed to the Com=-
manding Officer of the 164th Infantry, complaining of the act of the ac-
cused in giving that company a check which had not been paid. Not only
are these letters clearly hearsay and, therefore, of no probative value,
but the record is entirely lacking of any evidence as to the identity of
the bank upon which the check was drawn or any evidence showing why the
check which was purportedly given to the Chancellor Company was dishonored.
In the absence of any competent proof of the offense alleged, the record
does not support the finding of guilty of Specification 8.

7. The defense presented the testimony of lieutenant Colonel
Robert He Hall, a battalion commender of the 164th Infantry to the
effect that the accused was a good officer, an outstending leader of
men, an excellent platoon leader, an excellent rifle and drill imstructor,
a well educated and ®well intended" officer. He also stated that the ac-
cused was on the North Dekota rifle team for five or six years (R. Y6-98).
Major Harry R. Tenborg, also of the 164th Infantry, gave similar testi-
mony and in additlion added that the reputation of the accused was honor-
able. Both witnesses expressed the opinion that the accused would prove
himself a good leader in combat (R. 98-99).

8., The accused is 34 years of age., The records of the Office of
The Adjutant Géneral show his service as follows:

Federally recognized as second lieutenant, Infantry, National
Guard of North Dekota, October 9, 1940; appointed second lieutenant, In-
fantry, National Guard of the United States, February 10, 1941; inducted
Februery 10, 1941; promoted temporarily, first lieutenant, Infantry, Army
of the United States, July 31, 1941,
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9+ For the reasons stated, the Board of Review is of the opinion
that the record of trial is legally insufficient to support the find-
ings of guilty of Specifications 3, 4, 6, and 8 of Charge II, and of
Charge 1I, and legally insufficient to support the sentence.

T M{é, Judge Advocate.

odo g Bfnzadomn s Judge rdvocate.
%"lf (0 %54 Judge Advocate.







' WAR DEPARTMENT
: Services of Supply
In the Office of The Judge Advocate General ) ‘

SPJCK :
i 224465 - SEP 22 1942

UNITED STATES - g 33RD INFANTRY DIVISION
V. ) Trial by G, C. M., convened at
) Camp Forrest, Tennessee, August
Second Lieutenant WILLIAM )
B. MOCRE (0-338234), 136th )
Infantry. )

7 and 8, 1942, Dismissal and
total foarfeitures, :

OPINION of the BOARD QF REVIEW
HOOVER, BAUGH and HARDY, Judge Advocates.

l.. The Board of Review has examined the record of trial in
the case of the officer named above and submits this, its opinion,
to The Judge Advocate General. :

2. Accused was tried upon the follawing Charge aLnd Specifi- '
cationg : . ‘ C

CHARGE; Violation of the 96th Article of War.

Specification: In that 2nd Lt. William B. Moore,
- 136th Infantry, wes at Tullshoma, Tennessee, -
on or about July 20, 1942, drunk and disorder-
ly in uniform in a public place, to wit: Hotel
~Pep Station,

He pleaded not guilty to the Charge and Specification, He was fournd,

nof the specification and the Charge: 'Guilty!,
except the ward, 'drunk!, substituting therefor
the words, !while under the influence of intoxi-
cating liquor'; of the excepted word, 'Not Guilty!';
of the substituted words, 'Guilty'n.

Evidence of one previous conviction by general court-martial for absence
without leave fram May 19, 1942, to May 22, 1942, as a result of which

he was sentenced to be restricted to the regimental area for nine days
and forfeiture of $25 of his pay, was introduced. He was sentenced to -
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be dismissed the service and forfeiture of all pay and aJlowanceé
due or to became due. The reviewing authority epproved the sentence-
and farwarded the recard of trial far action under Article of War 48,

3. The Hotel Pep Service Station is located at the corner of
Iincoln and Atlantic Streets in downtown Tullahama, Tennessee, across
the street from the King Hotel (R. 4). Directly east of and adjoin-
ing the filling station is the Servel Restaurant. A portion of the
driveway rumning into Iincoln Street near the restaurant was unpaved,
This portion of such driveway was habitually used by patrons of the '
restaurant far parking purposes (R. 5, 6, 71). Such pacrking obstruct-
ed the driveway into Lincoln Street, and the filling station attend- .
ant usually asked the drivers of cars so parked to move them (R. 10).
On the night of July 19-20, 1942, shortly after 12 ofclock, accused
parked his car in the middle of this drivewsy, near the street and
in front of the restaurant (R. 5, 23). After the car had remained
there sbout 30 minutes the filling station attendant approached 1t,
found the occupant apparently asleep on the front seat and observed
that he was an officer. He did not molest accused but called the
military police (R. 5). Staff Sergeant Rabon A. Vause and Sergeant
Robert L. Bell of the Military Police responded to the call prcmptly.
Vause approached the left side of accused's car while Bell approached
the right side (R. 21, 43). Bell awakened accused after considerable
effort (R. 43, 50). They then informed accused that they were mili-~
tary police (R. 33, 50). When accused was awakened he began cursing.
Vause testified; ' o

"He sald, 'God damn it, let me alonel' I opened
the door and he fell over on the right hand side
of the car and we had to move him so ‘that I could
get into the car and drive him to camp, I started
the engine and started backing out but lieutenant
Moore reached over and turned off the ignition, I

" told him to let me take him to camp so that he would
‘not get into trouble, He sald, 'You can't drive my
God damned cariy! I turned the ignition and started
the motor again ahd told the lLieutenent that he o
couldn't drive; that he was under the influence of = .-
alcohol, As I started to back out he reached over
and started slapping me with ons hand and reached
for the key with his other hand, ,
* * ' * #* »
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He sald, 'God damit, I am an officer. Let me
drive the car myself! You can drive the car if
you get me a pint of whiskey!' When he hit ms,
I told Sergeant Bell to get the Provost Marshal.
Then Sergeant Bell told me to take him to the
City Hall" (R. 21).

At that time accused's breath smelled of alcohol, his eyes were red
and his face flushed. He was talking louder than.-a normmal tone
(R. 22)., He became angry when Vause undertook to drive his car.
Vause took the steering wheel against the protests of accused (R. 43,
70)s Accused'!s car was a fluid drive and Vause had trouble starting
it (R. 25). He killed the engine trying to start it, and on the
second attempt raced the motor, When thls occurred accused became
very angry, turned the switch off with his right hand and began
nscuffling®" with Vause for control of the car (R. 35). Vause testi-
fied that in doing so accused then struck him on the right cheek with
the back of his left hand (R. 21, 24). Bell was then at the military
_police truck about 15 yards away, He saw the scuffle, returned to
accusedts car and they then decided to take accused to police head-
quarters (R. 44), where they turned him over to First Lieutenant
Metellus D, Selden, Military Police Detachment, Camp Forrest, some
30 or 40 minmutes later. Lieutenant Selden drove accused's car from
* the City Hall in Tullshama, about two-thirds of the way to camp and
accused drove the rest of the way "in a satisfactory manner®, This
occurred between 1330 and 1345 a.m. At that time Lieutenant Selden
deemed accused to have #gufficient control of his faculties to en-
able him to drive safely and in accordance with the laws of the
highways® (R. 40), but believed that accused did not have such con-
trol when witness first saw him at the City Hall same 30 mimrt.es
earlier (R. 41)

" The scuffle which toock place when Vause started accusedts car
lasted only a few seconds (R. 45), and accused's language, though
louder than a normal tone (R. 22), was not loud enough for Bell, who
was only. about 15 yards awey (R. 46), to hear "any of the words
that were used® (R, 45). The filling station attendant "heard them
arguing® but could not say whether there was any cursing - "I couldnf't
understand what they were saying® (R. 6). It was not showmn that
anyone other than the two military police and the filling station
attendant was present, or saw or heard anything that transpired at
the fil]ing station, .
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Accused testified that he and a Iieuytenant Dutkanych had gone
from Camp Forrest to Nashville on Saturdag: evening, July 18. At
Nashville accused purchased a fifth of Gordon's gin, about two-
thirds of which they drank that night (R. 64). He arose at about
7:30 Sunday morning, was up in his room in the hotel until about
1 p.m., went to bed then until asbout 3 or 3:30 when Lieutenant
Dutkanych returned. He then arose, dressed and "fooled around the
room until we checked out" about 7 p.m. (R. 64). He had prac-
tically no sleep Saturday night (. 65). After checking out of
the hotel at Nashville he and Lieutenant Dutkanych had two drinks
“before they left at about 9 p.m. for camp (K. 53). Iieutenant
Dutkanych drove the car from Nashville to camp while accused slept
on the back seat (R. 54, 65). They arrived at Camp Forrest about
11 or 11:15 p.m. (R. 55), and each went to his own tent (R. 56).
A few minutes afterward accused went to Lieutenant Dutkanych's
tent and asked him to go with accused to the "Gun Club! for a
sandwich (R. 57, 65). Lieutenant Dutkanych declined and accused
went alone directly to the Gun Club, arriving there about 11:45
(R. 60), had one drink (R. 60, 65), left there about 12:45, July
19, and drove back to Tullahoma, where, quoting accused‘'s testi-

mony s

“I had an acquaintance who worked in the Servel
Restaurant., She told me once that she got through
a little after one. I pulled up there and parked
my car; twrned off my lights; sat there, it was
almost time for her to quit work, and I went to
sleep while I was waiting., The next thing I knew,
two 'M,P.'s!' were shaking me and one of them was
trying to get into the cart,

Accuséd's version of what then transpired was:

mell, I told them I would drive the car. I was
perfectly able to drive the car but they saild,
'No', and one of them pushed me over and started
to crawl in and I began to get mad. Finally, the
Sergeant got in and started to back the car up,
He raced the motor and tried to start the car in
low gear., There is no low gear on the car == I
got madder yet. I tried to take the switch key —
I was trying to get him away with my left hand
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and turn the switch with my right isa:, I swore
some, just the same as I would when I am mad,

I didn't use any abusive language to any of them
personally, I know I didn't".(i, 66).

None of accused's profanity was directed to the mllltarJ police in-
dividually (R. 45).

4. The evidence shows that the accused was found asleep in the
front seat of his car between midnight and 1 a.m,., July 20, 1942,
parxed in the driveway of the Hotel Pep Station, in downtown Tullahoma,
in such a place and manner as to obstruct the use of the driveway by
fatrons of the filling station, Vhile the place where his car was
parked was in front of a restaurant and was habitually used by res-
taurant patrons for that purpose, it was not an authorized parking
area. lle was under the influence of intoxicants at the time, but
his falling asleep may also have been attributable, in part at least,
to physical exhaustion and loss of sleep the night before, The mili-
tary police aroused him, advised him who they were, concluded that he
was under the influence of intoxicants to such extent that he could
not safely drive his car and advised him that they would drive him
to his quarters. Their attempt to do so provoked the accused to the
wse of profanity and physical resistance., He struck one of the mili-
tary police lightly in a struggle to prevent him from driving his
car. This was in part provoked by the unskilled manner in which the
military police started accused's car.

Parking his car in an unauthorized area, and sc as to block the
driveway into a filling station, going to sleep in it while awaiting
a questioneble appointment with a waitress in a restaurant, resistance
of and assault upon the military police in the discharge of their of-
ficial duties, complete loss of temper, though under aggravating cir-
cumstances, and the excessive use of profanity in a boisterous man-
ner, all occurring in a public place, gbviously was discrderly and
constituted conduct of a nature to bring discredit upon the military
service within the contemplation of Article of War 96. Zven if the
disorderliness was heard and observed only by Arrmy jersonnel, it
was still discrediting to Phe military service (Cil 216707, Hester).

5. Attached to the record is a recommendation for clemency
signed by Captain John R. Prentice, 124th Field Artillery Battalion,
accused's defense counsel. In his review of ths record of trial
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the staff Jjudge advocate, 33rd Infantry Division, states that ac-
cused, within a few hours after the sentence of the court in this
case was announced, left the area to which he had been restricted
by the terms of his arrest, and remained absent without authority
for several days before he returned to his regiment.

6. Viar Department records show that accused is 29 years of
age., He attended Culver lilitary Academy fowr years, and West
Virginia University two ycars., He was commissioned a second lieu=-
tenant, Cfficers! Reserve Corps, December 28, 1935, was reappointed
in the same rank December 18, 1940, and was ordered to active duty
larch 5, 1942.

The War Department records include correspondence indicating
that accused was arrested in West Virginia in 1935 for driving while
intoxicated, that he was again arrested in West Virginia in 1937 for
driving while drunk and that he was convicted in viest Virginia in
1939 of drunkenness and sentenced to confinement for ten days or to
pay a fine of $10.

7. There has been received in the Qffice of The Judge Advocate
General a letter from accused to The Adjutant General, dated August
29, 1942, in which accused submits his resignation for the good of
the service and in which he states that charges laid under the 61lst
and 69th Articles of Wer are pending against him,

8. The court was lecgally constituted. No errors injuriously
affecting the substantial rights of the accused were committed
during the trial, 7The Board of Review is of the opinion that the
record of trial is legally sufficient to suppert the findings of
guilty and the sentence, Dismissal is authorized upon conviction
of violation of Article of War 96.

WM , Judge Advocate,

, Judge Advocate,

s Judge Advocate.
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UNITED STATES 93RD INFANTRY DIVISION
Trial by G. C. M., convened at |
Fort Huachuca, Arizona, July
21 and 22, 1942. To be hanged
by the neck until dead.

Ve

Staff Sergeant JERRY SYKES
- (6267528), Campany B, 369th
In.fantry.

B e e e

OFINIQN of the BOARD OF REVIEW
HOOVER, BAUGH and HARDY, Judge Advocates.

: 1. The Board of Review has examined the record of trial in the
case of the scoldier named above and submits this, its cpinion, to
The Judge Advocate General,

2, " Accused was tried upon the folléwing Charge and Specifi-
cationg

CHARGE: Violation of the 92nd Article of War.

Specification; In that S-Sgt. Jerry (NMI) Sykes,
Campary "B" 369th Infantry did, at Fort Huachuca,
Arizona, on or about June 22, 1942, with malice
aforethought, willfully, deliberately, felonious-
1y, unlawfully, and with premeditation kill one
Hazel Craig, a human being by stabbing and cutting
her with a sharp instrument.

He pleaded not guilty to end was found gulilty of the Charge and Speci-
fication, No evidence of previous convictions was lntroduced, He was
sentenced to be hanged by the neck until dead. All members of the court
present concurred in the findings and sentence. The reviewing authority
approved the sentence and forwarded the record of trial, His action con-
tained the following:

nPursuant to Article of War 48, the order directing
the execution thereof is suspended*.

~

The record has been treated as if forwarded for the aétion of the Presi-
dent under Article of War 48.
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3. The evidence shows that at about 8 p.m., or earlier, June
22, 1942, accused, who was staticned at Fort Huachuca, Arizona, went
to a house in nearby Fry, Arizona, where lst Sergeant Lester M, Craig,
Service Company, 25th Infantry, and his wife, Hazel Craig (colored),
lived (R. 78, 86, 108). Cralg, his wife Hazel, other colored soldiers
and other colored women were present (R. 78, 86). Accused remained
with the group (R. 86, 104). Hazel and another woman left the party
to get liquor, accused asking them to get some rum for him. They
returned with whiskey (R. 91, 108) and some drinking followed (R. 92,
104, 138). In the course of the evening accused complained of ill-
' ness, went into a bedroom in the house and laid down (R. 108, 110).
He presently cdlled Hazel and asked her to take him home (R. 109).
She asked Craig for the keys to her car, saying she intended to take
accused to Fort Huachuca (R. 112) and that she would return in a few
minutes, The keys were furnished and she and accused drove away at
about 9:20 p.m. She was operating the car (R. 104, 109), a 1939 Ford
coupe (R. 59, 1l4; Ex. 2).

The woman Hazel was 24 years of age (Ex. 15). She was of a height
of about 5 feet, 4 inches and weighed from 116 to 130 pounds (R. 118;
Ex., 15). Craig testified that he had heard her "argue" to.some extent
but that she "did not have much of a temper" (R. 118), He had heard,
however, that on one occasion she had become disorderly by throwing
bottles and other things while in a public place (R. 119), She and
Craig had been married about two years (R. 103). She had been married
twice before (R. 116) and had associated with accused and other men be-
fore her marriage to Craig (R. 104)s On one occasion, before her mar-
riage to Craig, she, Craig and accused had occupied one bed together
over night (R. 111), After her marriage to Craig she had, with Craig's
knowledge, continued frequent associations with accused (R: 94, 104,
105, 112). Accused gave her most of his pay, the donations amounting
to about $75 a month after he became a staff sergeant (R. 99, 106, 147).
From about January 17 to about April 15, 1942, while Cralg was on duty
elsewhere, but with his knowledge (R. 100, 101, 105), accused and Hazel
- 1ived together with another couple and another woman at Valentine,
Arizona (Rc 95, 100)0

During the period last mentioned Hazel told another woman that she
was afraid accused would injure her and asked to be taken to Las Vegas,
Nevada, "until Sykes cooled off" (R. 98), In June, 1942, after her re-
“turn to Fry, Hazel declared to the same woman that she wanted "to get
away from Sykes"(R. 99) and "lead a different life " (R. 97) because
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Craig had been made a first sergeant and could therefore take care’
of Hazel and her ll-year-old daughter (R. 97, 99, 101). At about
this time she was heard to tell accused that she wanted him to come

. to her house and get his suitcase - that she “was going to quit him®,
Accused asked her why she was taking this action but said nothing
more at the time (R. 123). About June 15 she told a roomer in her
house that she was "going to quit" accused (R. 124). On June 19 or
20 she was again heard to tell accused that she was going to ®quit"
him (R, 90) and he replied in what the witness who testified to the
conversation described as "a playing mood" (R. 89), that "if she quit
him he would kill her" (R. 89). Craig testified that in June he had
discussed with his wife her relations with accused and had insisted

tin a mild way that one of us had to go, and
vhich ever way she wanted to go it did not
make a lot of difference, it would be all
right with me, but the way things had been
going it would not be going that way any
more" (R. 107).

He testified that she had replied that she had told accused "not to
come down anymore, she was through with him" (R. 107), and that this
conversation had been repeated in substance on June 19 (R. 108).

Witnesses testified that at the Craig house, during the evening
of June 22, accused was quiet and his actions were normal (R. 82, 87).
As will hereinafter appear in detail, accused testified that Just be-
fore they left the house Hazel asked for and accused gave her his
pocket knife (R. 139). Craig testified that he was in a position to
observe his wife and accused during the entire evening while they
were at his house and that witness did not see accused deliver a
knife to her (R. 109).

At about 10330 p.m., June 22 (R. 21), the dead body.of Hazel
Craig (R. 7, 24, 110) was found lying on an embankment at the edge
of a road or street in Fort Huachuca, about 150 yards from the main
road leading into the post from Fry, Arizona, and in the vicinity of
the "Fry gate™ (R. 6, 21, 53; Ex. 1). A medical officer who saw the
body at 11:15 p.m., testified that it had been dead for about 45
minutes (R, 16). The body bore three stab wounds, one in the throat
about 1} inches above the base of the neck and about 1 inch to the
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right of the mid-line of the neck, one in the left chest, and one
in the right chest. There were also 14 cuts upon the body, 6 on
the left chest, 2 on the right chest, 4 on the left arm and fore-
arm, and 2 on the right forearm and hand. The stab wound in the
neck penetrated to a depth of 1 3/4 inches at an angle of 45 degrees
"downward in the plane which passes directly backward through the
nose® and severed a small artery, the inferior thyrold artery, and
- a large vein, the inferior thyroid vein (R. 69). Death resulted
from hemorrhages from this stab wound and the 14 incised wounds and
from shock (R. 71; Ex, 15). Death was not instantaneous but occurred
about 15 to 30 minutes after the stab wound was inflicted (R. 74).
The stab wound in the right chest penetrated into the chest cavity
‘and "nicked the lung". The stab wound in the left chest cut into
the lung, the ®"heart bag" and the heart. Bleeding from the heart
wound was very slight. The medical officer who performed an autopsy
testified that; . ' :

"The general appearance of the heart and the
lack of blood surrounding the heart would in-
dicate that the heart had been wounded after
death occurred" (R. 72).

‘The stab wounds in the neck and left chest were such as to indicate
that they were inflicted with an instrument which "could have been a
blade roughly 1.5 cm in width and 50 to 60 mm in length. It having
been reported that a blade of a knife possibly used in inflicting
the wounds was broken, a search, by X-ray and otherwise, for a
“portion of the blade was made, but it was not found in the "thoracic
. cavity or neck" (Ex. 15) - .

The body was lying -about 2 feet behind or beside the Craig car
¢R. 25, 32, 114), The body was on its back, with the right arm under-
‘neath and with the right knee flexed and somewhat raised (R. 32). It
was clothed in slacks and with a handkerchief or similar c¢loth as a
breast covering (Ex. 1). The breast covering was torn or disarranged
and the breasts were exposed, the left breast almost entirely so
(R. 32, 33; Ex. 1), The car was off the pavement, standing at an
angle, to the right, with the course of the road and with the front
wheels in a ditch, the front end pointing toward the narth (R. 25,
55, 56). An attempt was made to start the car but because of its
position it could not be moved on its omn power (R. 23). There was
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blood on the seat back of the steering wheel, on the back of the
seat, on thedshboard and on the windshield (R. 10, 32, 56; Ex. 2),
There was a "fairly large amount of blood on the floor of the car

~ and behind the seat"™ (R. 10), Clots of blood on the dashboard and
windshield appeared to have formed from blood spurted from the sev-
ered artery (R. 10, 56, 74). There also was blood on the right side
of the seat and floor (R. 58) and

WThere was quite a large pool of blood, thick red
blood on the running board and streaks over the
right edge of the running board, indicating it had
run off the running board" (R. 56).

Fram 10 to 30 feet or somewhat farther back of the car, on the pave-
ment of the roadway, there was a thin Ypool" of coagulated blood
about 2 feet in diameter (R. 8, 9, 26, 27, 33, 55, 56).  There was
no blood on the ground beneath the body or in the immediate vicinity
of it (R. 8, 26, 56, 57, 64) and there was no trace of blood along
the road from the pool to the car (R, 57). A billfold or wallet was
lying by the body (R. 54, 113). An unsmoked cigarette was found in
the hair of the head of the body and another unsmoked clga.rette was
found nea.rby (Re 55).

An officer testified that prior to the trial he had placed his
own car on the pavement of the road in the vicinity of the spot where
the body was found., Vhen stopped, with the gears in neutral position
and with the brakes released, the car remained stationary. It was
moved with difficulty by an officer who pushed it and it stopped,
when moved, within about 2 feet, The car rolled more readily in a
southerly direction than in a northerly direction (H. 180-184).

A few minutes after the body was found accused was brought to
the scene, First Lieutenant Albert W, Hall, 212th Military Police,
inquired as to accused's name, pointed to the body and asked accused
"did you kill this girl", Accused replied "I did", Lieutenant Hall
testified:

"I asked him, why did you kill her? And he said,
she tried to stab me., I asked him how long ago
that the act was committed, and he stated he did
not know, I asked him if it would be two hours
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ago, and he said no. "I asked him if it would be
ten minutes ago, and he said no and proceeded to
say of his own volition, it was about an hour ago.
I might add that I arrived on the scene of the ac-
cident at about ten minutes of eleven, and it was
probably eleven or eleven ten, or thereabouts,
when Jerry Sykes came to the scene of the alleged
crime" (R. 34).

Accused's clothing at this time was clean. In response to a question
by ILieutenant Hall accused said he had changed clothes in his gquar-
ters (R. 41). Accused was not warned that what he said might be used
against him (R. 50) but no force or duress was used and the state-
ments were made in a "voluntary and calm manner" (R. 35), After the
conversation described (R. 36) accused was placed in confinement,
Major Raymond J, Erown, Infantry, Commanding Officer, Headquarters
Campany, 93rd Division, went to accused very soon after he was con-
fined and asked him what he had done with the knife, Accused said
he did not "know where the knife was; that the last he knew of the
knife that Hazel had the knife in her hands" (R, 61). In the mean-
time lieutenant Hall went to the quarters of accused, a room in bar-
racks occupied by but one person (E. 38, 50) and there found on the
floor a khaki shirt, khaki tie and khaki trousers with white drawers
within the trousers., The shirt, trousers and tie were '"covered with
blood stains" (R. 39). They were taken to the Fry gate where they
were examined by Major Brown and others. In a rear pocket of the
trousers were found a blood stained handkerchief and. a blood stained
pocket knife. The blades were closed., A blade was opened and it
also was blood stained (R. 40, 60). The tip of this blade was broken
off (R. 60). After having been "warned ## of his rights" accused
stated that he had placed the knife in his pocket before he removed
his clothing in barracks (R. 66) and that the point of one of the
blades had been broken off for some time (R, 62). The knife was re-
ceived in evidence and later withdrawn. Its measurements were not
stated (R. 44). -

Accused testified that at the Craig house, during the evening of
June 22, after he had asked Hazel Craig and another woman to buy him
same rum, the women left the house., While the women were absent ac-
cused opened a dresser drawer in which he kept his underwear and, in
opening the drawer, injured a fingernail. He kept a knife in this
drawer, ~ a lnife which an officer of his company had "told us we
could not keep them in the Company because they had to be a certain
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length" (R. 138). Accused took the knife from the drawer to trim the
injured fingernail., Later he put the knife in his pocket. Upon re-
turn of the women with the whiskey accused had one drink (R. 138).

He had suffered from arthritis from time to time (R. 135, 136) and

his left axrm was now giving him trouble, He told the others he was
ill and went to a bedroom and laid down. 30 or 40 minutes later Hazel
came into the room and suggested that they go to Fort Huachuca. Ac-
cused agreed. Hazel "went to fixing her face, and at that time" asked
him to lend her his knife, saying she wanted to clean her fingernails,
Accused gave her the knife and she retained possession of it., No other
person was in the roam at this time (R.-138, 139). When the two en-
tered her car they drove to the "Blue Moon", a restaurant or like place
(R. 139, 140). En route she remarked that accused's illness was prob-
ably due to his drinking rum and said she was "going to put a stop to
your drinking rum" "(R. 139). Accused remonstrated mildly. She sug-
gested also that accused had "been up to Ethel Westons®, At the Elue
Moon she conversed with another soldier, saying, among other things,
in reference to a previous occasion on which liquor had been consumed,
that I am still drunk". She asked the other soldier to get in the
car but he declined. At her request the soldier brought her an ear

of buttered corn from the restaurant. She and accused then left.

On the way to Fort Huachuca she repeated her remarks about his rum
drinking. After they entered the post she said "you have been ask-
ing for this a long time", and, when accused remarked that she had
been drinking too much, declared that she was not drunk. She turned
on & cross road, repeated her remarks as to accused "asking for itt,
stopped the car (R. 141) end turned the engine off (R. 155).

Accused testified that the woman then suddenly reached "down be-~
tween her legs and came up with a knife" in her right hand (R. 141,
156), He saw the blade (R. 156). She struck at him many times but
accused each time knocked her hand back or otherwise parried the
blow (R. 141, 156) and she did not succeed in striking or cutting
him (R. 163, 177). Accused did not seize her hand to drive the blows
back upon her (R. 163) but struck her hand with force sufficient, he
thought, to drive the knife into her (R. 175). During the scuffle
the car commenced to roll forward (R. 141, 153). Accused finally
saw blood on his own hand (R. 141, 158) and believed that she had
cut herself accidentally (R, 150, 177), whereupon with his right hand
he twisted the knife fram her hand, pushed the car door open (R, 141,
173, 177), jumped out and started to run away (R. 141). Immediately
and while the car was still moving (R. 141) the woman, who had been
sitting "at an angle" (R. 178) fell to the ground (R. 141, 157, 168).
Accused then hurriedly put the knife, still opened, into his pocket

Y
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(R. 151) and ran back to the waman, picked her up and held her in

his arms for a few minutes until she died, whereupon he laid the body
upon the ground (R. 141). Accused did not know how the woman's wounds
were inflicted except that they resulted from the scuffle and from his
action in knocking her hand back (R. 162, 163).

. Accused testified that while in the car or while he was holding the
body his clothes became blood stained (R. 165, 170). He could not op-
erate an automobile (R, 180) so walked from the scene to his room.
There he changed his clothes but did not attempt to conceal the stained
clothing. A few minutes later he remarked to a soldier whom he saw
that he had been present at an accldental "killing" (R. 142). He then
went to the guardhouse where, in the course of a conversation, he
stated to a noncamissioned officer that he had killed the woman,

This noncommissioned officer took accused to Lieutenant Hall, to whom
accused said that he "was the guy that was the cause® of the womants
death (R. 143). Accused further testified that Hazel Craig had pre-
viously threatened him with a knife when accusing him of associating
with the woman Ethel Weston, had stabbed him with a knife on another
occasion while he was talking to "another lady" at the Blue Moon, and
on a third occasion had struck him with a vase after accusing him of
“running around" (R. 145, 146). Accused never used violence toward
her, however (R. 146), and never threatened her (R. 149). Accused
did not know the blade of his knife had been broken until he saw it
in court (R. 151). Hazel had a package of cigarettes during the
evening and probably had the package in the car, Accused did not
smoke (R. 143).

An officer of accused's company testified that accused was %one

. of my best men" and that witness had planned to recommend him for

an Officers! Candidate School or for a first sergeant cadre (R. 125,
126). A chaplain testified that accused had worked for him in a
library and that witness had found him ®honorable and upright and

a fine soldier®, Witness did not know of any irregular or immoral
acts by accused (R. 127). Another witness for the defense testi-
fied that Hazel Craig, to witness' observation, had a ®strong temper®
(R. 129), and that witness had seen her flourish a pistol on one oc-.
casion during a quarrel with another woman (R. 129, 132, 133).

4. It is undisputed that at the place and time alleged the
woman described in the Specification was killed by being stabbed and
cut with a knife. Accused admitted that he had killed her, At the
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trial he testified that he did not directly inflict the wounds but
that they were suffered during the struggle in the car and were in-
cident to the waman's attempt to use the knife against accused. Ac-~
cused's contention that he did not have the knife in his hand vwhen
the stabbing and cutting occurred is inconsistent with his admission
that he killed the woman and is inconsistent vith all the salient
circumstances in the case as established by disinterested witnesses,
Not only were the stab wounds of such location and depth as to pre-
clude any reasonable hypothesis of accidental self-infliction but

one of them, penetrating to the heart, was inflicted after death.

The knife with which the wounds were caused was found in the pos-
session of accused although he at first denied knowledge of its
whereabouts. There had been friction between the two on account of
the womants insistence on stopping their meretricious relations. She
had exhibited fear of him, On the whole, there can be no real doubt
that accused, driven by the woman's declarations of intention to break
off their relations, set upon and stabbed her to death while she sat
in the car and that after killing her he pushed or drove the car off
the road and dragged her body to the ground and left it there for
discovery by another., At least 15 minutes elapsed between the in-
fliction of the fatal neck wound and death., The stab wound in the
left breast, having been inflicted after death, was inflicted after
resistance by the victim had ceased, The circumstances plainly show
deliberation and an inexorable and malicious design to kill. Accused's
exculpatory testimony was in essence unworthy of belief,

No excuse or justification for the homicide appears. The evi-
dence establishes premeditation and malice afarethought. The find-
ings of guilty of murder in violation of Article of War 92 are fully
supported by the evidence,

5. The statements by accused that he had killed the woman, ut-~
tered within a short time after the stabbing, were made before he
- had"been warned of his right to remain silent or that what he might
say could be used against him, The circumstances, however, indi-
cate that the statements were spontaneously and voluntarily made.
In any case, the statements were admissions only and did not amount
to confessions, The court did not err in considering them,

6. Consideration has been given to a brief and letter submitted
by the individual defense counsel and forwarded to The Judge Advocate
General by the. reviewing authority, the Commanding General, 93rd
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Infantry Division, wherein it is urged that errors injurious to the
substantial rights of accused were coumitted during the trial and '
wherein it is requested that a rehearing be granted at which accused
may be represented by civilian counsel of his own choice for whose
employment it is stated funds have been collected by members of ac-—
cused!s organization, By the brief it is suggested that (a) the law
member erred in sustaining an objection to a question on cross—exam-
ination addressed to Edward Williams, a prosecution witness, (b) the
assistant trial Jjudge advocate was erroneously permitted to testify
concerning tests made by him to ascertain the slops and condition

of the roadway on which the Craig car was found, and was thereafter
. erroneously permitted to address the court in final argument, (c)
the prosecution erred in refraining from calling the individual de-
fense counsel as a witness and from introducing in evidence certain
letters and other communications from Hazel Craig, which were then
in the possession of the trial judge advocate and which are now at-=
tached to the brief, (d) the cowrt was unduly influenced by the pro-
tracted display in court of the blood stained clothing of accused
and the record is in error in designation of the particular member
of the court who requested that the cowrt be closed during con-
sideration of an objection to methods of conducting the prosecution
including display of the clothing, and (e) new evidence is available
as to Hazel Craig's 'fiery temper", aggressive nature and bad char-
acter.

As to (a) the recard of trial shows that Williams, a civilian
and former soldier, testified that about ten days prior to the death
of Hazel Craig witness had gone with her to the quarters of accused . -
at Fort Huachuca and had there heard her tell accused to come to her
house and get his suitcase - that she was going to "quit" him (R. 123),
and that she had told witness on another occasion that she was going
to quit accused (R. 124). After he had testified on cross—examinatien
that he had lived with Hazel Craig or in the Craig house as a roomer
for about two months, that there were two bedrooms and two beds in
the house, that he -occupied one of the bedrooms and that he was not
married, the defense counsel asked him, "As a matter of fact you were
fond of Hazel yourself?" An objection by the prosecution was sus-
tained and the question was not answered (R. 124, 125). An affirm-
ative answer mipght have tended to show prejudice against accused
based on witness! friendship with the woman or his jealousy on ac-
count of her intimacy with accused, and the objection might properly

-10-
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have been overruled. There being in evidence, however, in the remain-
ing testimony of the witness, a basis for a strong inference of the ex-
* istence of this friendship and possitble jealousy, an affirmative answer
to the question would have been cumulative only. In any case, there
was convinecing and uncontradicted testimony by other witnesses of the
facts concerning which Williams testified, that is, that the woman had
expressed to accused and others her intention to discontinue her re-
lations with accused (R. 90, 99, 107). Accused did not attempt to
contradict Williams!' testimony in any regard. Upon the vhole record

it is inconceivable that exclusion of the proffered testimony could
have materially affected the result of trial or in any manner have
injuriously affected the substantial rights of accused within the

- meaning of Article of Vlar 37.

As to (b) the Board of Review finds no error by the court in.
permitting the assistant trial judge advocate to testify concerning
tests made by him to determine the slope and condition of the road at .
the point where the homicide.occurred. An individual assistant defense
counsel was present when the tests were made (R. 181). The record does
not show that the assistant trial judge advocate addressed the court
after he had testified or in final argument., He was a competent vit-
ness (par. 120, l.C.M.; sec. 1159, Vharton's Criminal Evidence, 1lth
ed.) and there is nothing suggestive of unfairness to accused in the
courtts action in permitting him to testify.

As to (c) the court did not err in refraining from calling the
individual defense counsel as a witness, The individual defense coun-
sel had, as provost marshal, made an investigation of the homicide,
but the facts developed by this.investigation were fully proved at the
trial, There was no apparent reason for requiring the individual de-
fense counsel to testify. By an indorsement upon the letter from the
individual defense counsel forwarding the brief, the revieving authority
states that the individual defense counsel was not a member of the re-
viewing authorityts command but that his services as counsel were
specially requested by accused and that the individual defense counsel
appeared as such independently of any request or direction by the re-—
viewing authority. The individual defense counsel might properly have
introduced himself as a witness but he did not do so. ZExamination of
the letters and other cammunications from Hazel Craig, which were sub-
mitted with the brief, shows that they contain protestations of regard
"for accused, importunate requests for money and some evidences of im-
patience toward accused. The defense was free to call for and offer
the writings in evidgnce had it chosen to do so. The contents of the
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writings were of little relative importance and were wholly cumulative
in effect. There was no legal impropriety or element of unfairness: in
the amission by the trial Judge advocate to introduce the writings in

evidence,

As to (d) there is nothing in the record to indicate any irregu-
larity in the display before the court of the blood stained clothing
of accused or to indicate that the court was unduly influenced by the
display. The clothing was properly received in evidence, was properly
exhibited to the court and properly remained in the presence of the
court until removed at the request of the defense (R. 43, 65, 66).

The record shows that following an objection by the defense to a re-
quest by the prosecution that the court examine the Craig car and to
ndisplay" of the clothing, the president of the court regquested that
the court be closed. The court was closed. When the court was opened
the law member ruled on the objection, sustaining it, In the brief it
is stated that a member of the court other than the president made the
request that the court be closed, Any question as to the identity of
the member who asked that the court be closed during consideration of
- the objection is inconsequential,

As to (e) the suggested items of new evidence as outlined by the
brief include proof (1) that Hazel Cralg, while a child, killed her
younger brother by pushing him into a "buzz saw"; (2) that without
€excuse or Justlflcation she #threw beer bottles in taverns"; (3) that .
she cut accused three times and struck him in the head w1th a vase;
(4) that through jealousy concerning accused she tried to shoot an-
other woman; (5) that her father was recently stabbed to death by a
woman in the course of a fight; and (6) that Hazel had been debarred
* from Fort Huachuca for fallure to continue treatment for syphilis.
Items (1), (2), (3) and (4) are but cumulative concerning the Craig
woman's temperament and character., Accused's testimony that she was
hot-tempered and was violent in specific cases when angry was corrob-
orated at the trial by another defense witness and to some extent by
Sergeant Craig. It was not contradicted. Items (5) and (6) to the
effect that the woman's father had been violently killed and that
the woman had been debarred fram Fort Huachuca for failure to con-
tinue treatment for syphilis would be immaterial to the issues in
the case in any event and would not be competent if offered in evi-
dence.

The record of trial shows that the defense of accused was skill-
fully and painstakingly conducted., There is nothing in the record-or
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in the brief which would Just:xi‘y directmg or authorizing a rehear-
ing.

7. Through apparent typographical error the charge alleging
violation of Article of War 92 was not copied into the record of
trial (R. 3). The record shows that accused was arraigned upon,
pleaded not guilty to and was found guilty of the charge as well
as the specification, - The charge of violation of Article of War 92 is
set forth on the original charge sheet whlch accampanies the record
of trial.

8. The cha.rge sheet. shows that accused is 25 years of age a.nd
that he has served continuously as an enlisted man since November 4,
1936.

9. The court was legally constituted and had Jurisdiction of
the person and offense, No errors injuriously affecting the sub-
stantial rights of accused were committed during the trial. The
record of trial is legally sufficient to support the findings and
sentence and to warrant confirmation thereof. The death penalty is
authorized for conviction of violation of Article of War 92.

; Judge Advocate,

» Judge Advocate.

s dJudge Advocate.
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WAR DEPARTMENT
Services of Supply
In the Qffice of The Judge Advocate General
+ Washington, D. C.
(173)

SPJGK :
U 224649 |  SEP 12 1942

v SOUTHERN CALIFORNIA SECTCR
UNITED STATES ; WESTERN DEFENSE COMMAND
Ve ) Trial by G. C. M., convened at
) Inglewood, California, August
Private -DESMOND H. WOODALL ) 14, 1942. Dishonorable dis=
(39233013), Company G, 17th ) charge and confinement for ten
Infantry. ) (10) years, Federal Correction-
) al Institution, Englewood, .
) Colorado.

HOLDING by the BOARD (F REVIEW
HOOVER, BAUGH and HARDY, Judge Advocates,

l, The record of trial in the case of the soldier named above
has been examined by the Board of Review,

2, The only question requiring consideration here is as to the
legal propriety of the designation of a Federal correctional insti-
tution as the place of confinement.

Confinement in a Federal correctional institution or reformatory
is authorized only when confinement in a penitentiary is aunthorized
by law (Ci 220093, Unckel; CM 222093, Kiser)., Confinement in a pen=-
itentiary is not authorized by Article of War 42 for committing a
lewd and lascivious act upon a minor female child, the offense of
which accused was herein found guilty, this offense not being recog-
nized as an offense of a civil nature by any statute of the United
States of géneral application within the continental United States
or by any law of the District of Columbia (CM 210762, Valeroso).

3. For the reasons stated the Board of Review holds the record
of trial legally sufficient to support only so much of the sentence
as involves dishonorable discharge, forfeiture of all pay and allow=
ances dus or to became due, and confinement at hard labor far ten years
in a place other than a penitentiary, Federal correctional institution

or reformatory, »
-6 W%é i ; ; ‘ Zj , Judge Advocate,
, Judge Advocate,
///W l// ’l

s Judge Advocate,
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WAR DZPARTMENT
Services of Supply
In the Qffice of The Judge Advocate General

Washington, D. C.
Evons (175)

SPJGK
CL 224730
572038
UNITED STATES ) CALP CRCFT, SOUTH CAROLINA
' ' ) _

V. ) Trial by G, C. k., convened at

) Camp Croft, South Carolina,
Private THOMAS J. ATKINS ) July 31 and August 11, 1942.
(15102199), Company D,. ) Confinement for six (6) months
28th Infantry Tralning ) and forfeiture of $30 per month
Battalion, ) for like period, Camp Croft,

) South Carolina,

OPINICN of the BOARD QF REVIEW
HOCVER, BAUGH and HARDY, Judge Advocates,

1. The record of trial in the case of the soldier named above
has been examined in the Office of The Judge Advocate General and
there found legally insufficient to support the findings and sentence
in part. The record has now been examined by the Board of Review and
the Board submits this, its opinion, to The Judge Advocate General.

2., Accused was tried upon the following Charges and Specifi-
cations; .

CHARGE I: Violation of the 58th Article of War,

Specification: In that Private Thomas J, Atkins,
Company #D%, Twenty-eighth Infantry Training
Battalion, Camp Croft, South Carolina, did, at

" Camp Croft, South Carolina, on or about June
26, 1942, desert the service of the United
States, and did remain in desertion until he
was apprehended at Knoxville, Tennessee on or
about June 29, 1942,

 CHARGE IT: Violation of the 84th Article of Wars

Specification: In that Private Thomas J. Atkins,
- Company "D%, Twenty-eighth Infantry Training
Battalion, Camp Croft, South Carolina, did, at
Union County, South Carolina, on or about July
3, 1942, wrongfully dispose, by selling, two
(2) uniforms, value $11.44, issued for use.in _
the service of the United States,
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* He pleaded guilty to the Specification, Charge I, except the words
"desert® and "in desertion®, substituting therefor the words “absent .
himself without leave from® and #without leave®, of the excepted words,.
not gullty, of the substituted words, guilty, and not gullty to Charge
I, but guilty of violation of Article of War 61; and not guilty to
Cha.rge IT and its Specification, He was found guilty of the Specifi-
cation, Charge I, except the words "desert® and "in desertion", sub-
stituting therefor, respectively, the words "absent himself without
leave fromn and "without leaven, of the excepted wards, not guilt,
of the substituted words, guilty, and not gullty of Charge I, but
guilty of violation of Article of War 61; and guilty of the Specifi-

. cation, .Charge II, except tbe words "Union County, South Carolina, on
or about July 3, 1942, wrongfully dispose, by selling, two uniforms,
value $11.44", substituting therefor the words "Spartanburg County,
South Ca.rolina, on or sbout June 26, 1942, wrongfully sbandoning one
shirt, cotton, value $1.70, one trousers » cotton, valus #1,90, total
value $3.60%, of the excepted words, not gullty, of the substituted
words, guilty, and guilty of Charge II, No evidence of previous con-
victions was introduced, He was sentenced to be confined at hard

. labor for six months and to forfeit $30. of his pay per month for a

like period. - The reviewing authority approved the sentence, directed

its execution and designated the camp stockade, Camp Croft, South

Carolina, as the place of confinement, The proceedings were published

in General Court-Martial Orders No. 139, Headqua.rters Camp Croft,

South Carolina, August 20, 1942,

3. The evidence 1is legally su.fficient to support the findings

. of guilty of absence without leave under Charge I and its Specifi-
cation. The only question requiring consideration 1s as to the legal
sufficiency of the record of trial to support the findings of gullty
-under Charge II and 1ts Specification,

4e By the Specification, Charge II, it was alleged that accused
wrongfully disposed of two uniforms by selling them., He was found not
guilty of having disposed of the clothing by sale as alleged, and was
found guilty, by exceptions and substitutions, of having wrongfully
. abandoned, at aplace and time other than the place and time alleged,
. one shirt and one pair of trousers., The offense of wrongfully eban-
doning military property is distinct from the offense of wrongfully
disposing of such property by sale. Abandorment connotes a negative
act of renunciation, relinquishment or surrender and has none of the
elements of a sale, A sale involves a positive act and a contract.
Manifestly, to prove a sale of property it is unnecessary to prove .
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an abandonment of the property. The finding of guilty may not be
justified as a finding of an offense included in that charged (par.
78c, M.€.k.). It has been repeatedly held that wrongfully dispos-
ing of Govermment property by means other than by sale is not an
offense included in the offense of wrongfully selling the property.
See ClM 220455, Xennedy, and cases cited. The recard of trial is
legally insufficient to support the findings of guilty under Charge
II and its Specification.

5, The maximum sentence authorized for the offense involved
in the findings of guilty under Charge I and its Specification,
that is, for absence without leave for three days, is confinement
at hard labor for nine days and forfeiture of six days' pay, or
$10 (par. 104c, %.C.M.).

6, For the reasons stated the Board of Review is of the opin-
ion that the record of trial is legally insufficient to support the
findings of guilty under Charge II and its Specification, legally
sufficient to support the findings of guilty under Charge I and its .
Specification and legally sufficient to support only so much of the
sentence as involves confinement at hard labor for nine days and
farfeiture of $10 of accused's pay.

Mm , Judge Advocate.
, ﬂ.«‘u Judge Advocate.

//

/”’A‘ , Judge Advocate, .
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UNITED STATES ) FORT KNQX, KENTUCKY
. ' ) ,
Ve ) Trial by GeC.M., convened at
) Fort Knox, EKemtucky, July 24,
Private BILL BUTLER ) 1942. Dishonorable discharge
(6986107), Headquarters ) (suspended), end confinement
Company, 3rd Battalion, ) for two end one~half (23)
6th Armored Infantry. ) years. Disciplinary Barracks.

OPINION of the BOARD OF REVIEW
HILL, CRESSON and LIPSCOMB, Judge Advocates

le The record of trial in the case of the soldier named above
aaving been examined in the Office of The Judge Advocate Genmeral and
there found legally insufficient to support the findings and sentence
in part, has been examined by the Board of Review.

2. The accused was tried upon the following Charge and Specifi=-
cations : . N

CHARGE: Violation of the 58th Article of War.

Specification: In that Private Bill Butler, Hgq. Co.,
3rd Bn., 6th Armored Inf., did, at Fort Dix, New
Jersey, on or about May 17, 1542, desert the serv-
ice of the United States, by absenting himself
without proper leave, from his proper organiza-
tion in order to awvoid hazardous duty, to wit:
transfer to an overseas base, and did remain aeb-
sent in desertion until he was spprehended by
civil authorities and returned to military con=-

! trol et Fort Knox, Kentucky, on or about June
13, 1942.

The accused pleaded to the Specification, guilty except the words ,
"desert™ and ®in desertion", substituting therefor, respectively, the
words "absent himself without proper leave from"™ and ™without leave",
and to the Charge, not guilty, but guilty of a violation of the 6lst



(180)

Article of War. He was.found guilty of the Cha;ge and its Specifica-
tion and sentenced to dishonorable discharge, total forfeitures, and
confinement at hard labor for two and one-half years. The reviewing
authority approved the sentence, ordered it executed, but suspended
the dishonorable discharge, and designated the United States Discipli-
nary Barracks, Fort Leavenworth, Kensas, as the place of confinement.
The result of the trial was published in General Court-liartial Order
No. 74, Headgquarters Fort Knox, Kentucky, August 17, 1942.

3« The evidence shows that the accused absented himself without
leave from nis organization at Fort Dix, New Jersey, on May 17, 1942,
and was thereafter apprehended in uniform by a civil officer and re-
turned to militery control at Fort Knox, Kentucky, on June 13, 1542
(R. 10-12; Exs. 2 % 3). The evidence also shows that the accused
stated to the investigating officer that he had been drinking when he
left Fort Dix for his home in Hazard, Kentucky, and thet he was on his
way to rort Knox when an officer of the civilian authorities arrested
him at the bus s tation at Hazard, Kentucky (R. 8-9). This statement
affirmatively shows that the accused made no remark to the investiga-
ting officer as to his understanding as to why his organization was
at Fort Dix on May 17 (R. 9).

‘4. ‘Vhen the prosecution rested, the president of the court stated:

"The Court at this time will notify the Defense and
the Prosecution that the Court will take judicial cogni-
zance of the fact that the First Armored Division, of
which the 6th Infentry is a part, was in the staging area
for overseas movement as of Nay 17, 1942" (R. 12).

5. The accused made an unsworn statement thet he would not have
left Fort Dix if he had not been drinking. He also stated that he had
been gone only 7 days when he was apprehended. VWhen arrested he was
preparing to go to Fort Knox and was at the bus® station at Hazard wait-
ing for his mother, who was doing some shopping. He also stated that
he was kept in jail for 18 days before the military police ceme for

6o ‘The accused pleaded not guilty to the Charge of violeting the
58th Article of VWar, but suilty of violating the 6lst Article of War.
AS to the 3pscification, the accused pleaded guilty except the words
" x x desert ord in decertion, substituting therefor the words absent
himsell without proper leave from and without leave * * x", By a
literal intorpretation of this_plea to the Specification, the accused
actueily pleaded ;uilty to "absent himself without proper leave from
his organizatiocn in order to avoid hazardous duty". Such a plea in
effect admits tie elements of desertion to aveid hazardous service as

described in the 28th Lriicle of War. As thus entered, the plea is ef
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course inconsistent witih the plea of "not guilty, but guilty of a viola-
tion of the 61lst Article of Viar", as entered to the Charge. Furthermore,
the facts as to the length of his absence and as to the reason for his
absence as set forth in the unsworn statement of the accused, are alto-
gother inconsistent with his plea that he absented himself to avoid
nazardous duty. In view of these obvious incousistencies and the apparent
lack of understanding by the accused of the effect of his plea, the pro-
visions of the Mauual, as well as the dictates of simple justice, requires
that the plea be considered as one of not guilty (M.C.M., 1928, par. 70).

7. The offense of desertion is defined as "#* * x absence without
leave accampanied by the intention not to return, or to avoid hazerdous
duty, or to shirk important service™ (M.C.M., 1928, par. 130). Thus it
is apparent that desertion is an offense requiring a specific intent of
mind. It is equally clear that the word ®desert™ is a broad, inclusive
term and when used in a specification is susceptible of attributing to
the accused any one of the three intents of mind described ebove. When,
therefore, the word ™desert" in a specification is modified, as in the
present case, by the phrase “* * * in order to avoid hazardous duty
» » ¥, jts meaning is narrowed and the justiciable issues of the Speci-
fication are accordingly restricted. Furthermore, when a Specification
alleges desertion with sn intent to avoid hazardous duty, the proof must
show such an intent. If the proof shows no such intent, but rather an
intent not to return to the service, there is a fatal variance between
the allegata and the probata and a finding of guilty of desertion based
on such proof cannot be approved. . ‘

. The present specification follows form No. 14, page 240 of the
- Manual for Courts-Martial, 1928, and alleges that the accused -~

Tx % % 4id * * * desert the service of the United States,
by absenting himself without proper leave, from his proper
organization in order to avoid hazardous duty, to wit:
transfer to an overseas base, and did remain absent in
-desertion until he was apprehended by civil authoritiles
‘and returned to military control at Fort Knox, Kentucky,
. on or about June 13, 1942%.

g This Specification alleges a desertion with the single intent to
avoid hagzardous duty. - The concluding pert of the Specification, which
provides as follows: "# * » and did remain absent in desertion until he

was apprehended * % x"  is merely evidentiary in nature, and descriptive

of the period of time in which the accused remained absent "* % * in order
to avold hazardous duty * * #", This latter clause might also be considered
as surplusage except for the cautious and desirable practice of always -
alleging in every desertion specification the dates between which an accused
is charged with being ebsent in desertion. Thus, if the prosecution fails
to establish the specific intent of deserting in order to avoid hazardous
duty, the basis for a finding of the lesser included dof fense of' absence
without leave has been alleged. Furthermore, it is not unimportant to a
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feir interpretation of the meaning of the present Specification that

the only type of desertion considered by the court was desertion to

avoid hazardous service. This interpretation by the court is shown

by its announcement at the close of the prosecution's case that it was
taking judicial notice that the organization to which the accused was
assigned was in & staging area on May 17, 1942. It is also significant
of the attitude of the prosecution that it offered no evidence to refute
the statement of the accused that he was taken into custody by the civil
authorities after he had been absent only 7 days. Apparently the prose-
cution believed the statement or did not regerd proof of the length of
the unauthorized absence as important to the allegation of a desertion

to avoid hazardous duty. In view of these factors, we must necessarily
conclude that both the court and the prosecution regarded the justiciable
issues of the Specification restricted to one type of desertion, described
as an "* * * absence without leave * * * to avoid hazardous duty, * * *",
and that the court's finding of guilty contemplated that particular type
of desertion alons.

In order, therefore, to sustain a finding of guilty under the
present Specification, it is necessary for the record to show that the
accused knew that his organization was about to be transferred to hagard-
ous duty and that he left it in order to avoid that duty. The evidence
entirely fails to show either of these two factual elements. Although
the court announced that it was teking judicial notice that the organi-
zation to which the accused was attached was in a staging area for over-
seas movement on May 17, the date upon which the accused absented himself
without leave, there is nothing in the record to justify the charging of
such notice to the accused. )

The evidence, however, does show that the accused absented him-
solf without leave from Mey 17, 1942, to June 13, 1942, and is legally
sufficient, therefore, to support only so much of the findings of guilty
as involves the lesser included offense of absence without leave for 27
days, and only so much of the sentence as is authorized by paragraphs 104
¢ of the Manual for Courts-llartial, 1928, for that offeunse.

For the reasons stated, the Board of Review is of the opinion
that the record is legally sufficient to support only so much of the
findings of guilty of the Charge and its Specification as involves find-
ings that the accused, at the place and time alleged, absented himself
without leave from hils organization and remained absent without leave
until apprehended end returned to military custody, in violation of the
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6lst Article of War, and legally sufficient to support oﬁly so much of
the sentence as involves confinement at hard labor for 2 months and 21
days and forfeiture of two=thirds of hls pay per month for a like period.

(Dissent) , Judge Advocate.

Qd__!aﬁz_ﬁ/z&:mw Judge Advocate.
W CQ%""%%Judge Advocate.
4
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\ O
UNITED STATE S\ 3 FORT KWOQX, KEWIUCKY
Ve ) Trial by G.C.lM., convened at
) Fort Knox, Kentucky, July 24,
Private BILL BUTLER ) 1942. Dishonorable discharge
(6986107), Headquarters ) (suspended), and confinement
Company, 3rd Battalion, ) for two and one-half (23)
6th Armored Infentry. ) years. Disciplinary Barracks.

DISSEZNIING OPINION by HILL, Judge Advocate

l. The record of trial in the case of the soldier named above
having been examnined in the Office of The Judge Advocate Genersal end
there found legally insufiicient to support the findings end sentence
in part, has been examined by the Board of Review.

2, The accused was tried upon the following Charge and Specifi-
cation;

CHARGE: Violation of the 58th Article of War.

Specification: In that Private Bill Butler, Hq. Co.,
3rd Bn., 6th Armored Inf., did, at Fort Dix, New
Jersey, on or about liay 17, 1942, desert the serv-
ice of the United States, by absenting himself
without proper leave, from his proper orgeniza-
tion in order to avoid hazardous duty, to wit:
trensfer to ean overseas base, and did remain ab-
sent in desertion until he was apprehended by
civil authorities and returned to military con~
trol at Fort Knox, Kentucky, on or about June
13, 1942. '

The accused pleaded to the Specifica:ion, guilty except the words

"desert" and "in desertion", substituting therefor, respectively, th®
words "absent himself without proper leave from" end “without leave',
and to the Charge, not guilty, but guilty of a vioclation of the 6lst
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Article of Var. He was found guilty of the Charge and its Specifica-
tion and sentenced to dishonorable discharge, total forfeitures and
confinement at hard labor for two and one-half years. The reviewing
suthority approved the sentence, ordered it executed, but suspended
the dishonorable discharge, end designated the United States Discipli~-
nary Barracks, Fort Leavenworth, as the place of confinement. The re-
sult of tne trial was published in General Court-liartial Order No. 74,
Headquerters Fort Knox, Kentucky, August 17, 1942.

3. The prosecution introduced in evidence an extract copy of the
morning report of Headquarters and Headquarters Company, 3rd Battalion,
6th Armored Infantry, APO 251, New York, New York, showing an entry from
duty to absence without leave as to accused on Mey 17, 1942 (R. 10; Ex.
2). The accused, dressed in uniform, was turned over to the Sergeant of
the Guard, Fort Knaox, Kentucky, on June 13, 1942, by Charles Cornett,
Sheriff of Perry County (R. 11-12; Ex. 3).

The accused, after he had been duly werned of his rights,
stated to the investigating officer that he had been drinking when he
left Fort Dix about the 6th or 7th of May and went to his home in
Hazard, Kentucky; that the civilian authorities came and picked him
up when he was weaiting in the bus station at Hazard to take the bus
for Fort Knox (R. 7-9).

Second Lieutenant James A. King identified -an affidavit,
sworn to and subscribed to by accused in his presence, stating that
accused left without leave his organization at Fort Dix.on lay 17,
1942, and returned to military control at Fort Knox, Kentucky, on June
13, 1942, The affidevit was received in evidence (Ex. 2) with an
affirmative statement of "No objection" by the defense. Since the 6th
Armored Infantry left Fort Knox, all correspondence to it as late as
2 weeks priar to date of trial had been addressed to Fort Dix, New
Jersey (R. 9-11).

4, The accused, for the defense, made an unsworn statement that
he would not have left Fort Dix if he had not been drinking on that
nizht; he was gone only 7 days, and was waiting for his mother to come
back from shoppinz when he was picked up in the bus station, and was
then going to catch a bus out of Hazard to Fort Knox; and that he was
put in jail where he s tayed for 18 days before the military police came
for him (R. 13).

5« At the close of the case of the prosecution the record states:
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"The Presidenty The Court at this time will noti-
fy the Defense and the Prosecution that the Court will
take judicial cognizance of the fact that the First
Armored Division, of which the 6th Infantry is & part,
was in the staging area for overseas movement as of May
17, 1%42" (R. 12).

6. In his unsworn statement the accused stated that he was absent
without leave for 7 deys only at the date of his apprehension by the
civil authorities. That statement is inconsistent with his plea of
guilty to absence without leave for the period of 27 days. The court
should then have proceeded with the trial as if he had pleaded not
gullty (A‘W. 21)

7+ Desertion is absence without leave accompanied by the intention
not to return, or to avoid hazardous duty, or to shirk important service
(H.C OI‘II. E] 1928’ par. 130 E).

The Speciflication contains two complete allegations of desertion:
the first by absenting himself without leave on May 17, 1942, in order to
avoid & certain hazardous duty; and the second by absenting himself on
lay 17, 1942, and remaining absent in desertion until apprehended and re-
turned to military control on Jume 13, 1942. It is possible that the Speci-
ficetion was subjeot to a special plea for duplicity. The Specification
clearly set out the two allegations end the accused may not plead surprise
or that he was misled as to the allegations of fact upon which he was re-
quired to defend himself. Proof either that accused absented himself with
intent to avoid the stated hazardous duty, or that he absented himself
for the period stated accompanied by the intention not to return, would
support & finding of guilty of the Specification.

The Board of Review has held:

"The fact that a specification is multifarious is’
not of itself a sufficient reason for setting aside a
finding of guilty" (Cl 202601, Sperti, p. 37).

"Although the specification thus charged two of-
fenses, violations of different Articles of Var, it is
epperent that the substantial rights of accused were not
affected thereby, for the defense proceeded with the

trial without objection to the form of the specification
or to)the evidence in support thereof™ (CM 192530, Drowne,
Po 15
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8+ In order to sustain a finding of guilty of desertion by
quitting his organization with intent to avoid hazardous duty the
record :ust show that accused absented himself with knowledze that ~
his orgenization was about to emter upon hazardous duty. There is
no proof in the record that the accused had eny knowledge of eny such
movement. The action of the court in stating that it took judicial
notice that the First Armored Division, which included the regiment
of accused, was on the date of the initial absence of accused in a
-staging erea for overseas movement, was not authorized under paragraph
125, lkanual for Courts-iiartial, 1928. 1In any event, knowledge that
his orgenization was about to enter upon hazardous duty was not brought
home to accused. The effect of his plee of guilty, with certain exceptions,
.in aduitting his intent to avoid the hazardous duty alleged, is negatived
by bis unsworn statement which states facts inconsistent both with the
length of his absence and with the intent to avoid hazardous duty alleged.

There is no procf to support the allegetion that accused ab-
sented himsell with intent to awvoid hazardous duty.

Se¢ The proof does show that accused absented himself without leave
on Mey 17, 1942, and tha: he remained absent in desertion until he was
turned over to the sergeant of tae guerd, Fort lnox, Kentuecky, by the
Sheriff of Perry County on June 13, 1942. The accused in his unsworn
statement admits the fact of apprehension. Tae length of the absencs,
27 days, the distance traveled from Fort Dix to Fort Knox, 851 miles,
and tne fact of epprehension support the inference by tne court of the
intent to desert (L.C.l., 1928, par. 130 _a;).

10, Tiis case may be distinguished from CM 224128, Collopy, in
which the substitution by the cowrt of a finding of a specific intent
to remein abseant permanently for the allegation of a specific intent to
shirk certain important service, was held to conmstitute & variance fatal
to the finding of guilty.

It may also ve distinguished from Cli 222861, Fragassi, in which,
under a specification similar to the Specification in this case, the
record was found legally sufficient to support only the lesser included
of fense of absence without leave in violation of irticle of War 61, be-
cause in the Fragessi case tne Board of Review stated that the circun-
stances justiiTe'd"neither an inference of intent by accused to shirk
importent. service nor an inference of intent not to return to his proper

station or to quit the service entirely.
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1lle There is no maximum limit of punishment upon conviction of
violation of Article of War 58 committed after February 3, 1942
(Executive Order No. 9048, Feb. 3, 1942).

12. For the reasons stated the record of trial is, in my opinion,
legally sufficient to support the findings of guilty and the sentence.

/LA;:Zzgi} §

3.y Judge Advocate.
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P
CM 224765 | st Ind.
Viar Depariment, J.l.G.Ce, NOV 13 1942 - To e Seéretary of Yr.

l. The record of trizl end the accompanying papers in the case of
Private Bill Butler (6986107), Headquarters Coupany, 3rd Dattalion, 6th
Armored Infantry, together with the opinion of the Board of Review and
the dissenting opinion of one member are transmitted herewith pursuant
to Article of Wer 503 as emended by the act of August 20, 1937 (50 Stat.
724; 10 U.3.C. 1522), for the action of the Secretary of War.

2. The accused was found guilty of desertion at Fort Dix, New
Jersey, on liay 17, 1942, by absentin; himself without proper leave from
his organization in order to avoid hazardous duty,; to wit, traasfer to
an overseas base, terminated by apprehension at Fort Knox, Kentucky,
June 13, 1942. The reviewing authority approved the sentence oi dis- -
honorabﬂ%fc #° forfeitures, and confinement at hard labor for two
end one-half years,-ordered it executed, but suspended the dishonorable
discharge, and designated the United States Disciplinary Barracks, Fort
Leavenworth, Kensas, as the place of confinement. The proceedings were
published in General Court-liartial Order No. 74, Headquarters Fort Knox,
Kentucky, August 17, 1942.

3. The Board of Review as well as the dissenting member are of the
opinion that the record fails to support the allegation that accused ab-
sented himself with intent to avoid hazardous duty.

The Board of Review is of the further opinion that the record
is legally sufi'icient to supnort only so much of the findings of guilty
of the Chargze and its Specification as involve findings of guilty of
absence without leave from lay 17, 1942, to June 13, 1942, in violation
of the 6lst Article of War, and only so much of the sentence as involves
confinement at hard labor for tvwo months and twenty-one days and for-
feiture of two-thirds of his pay per moanth for a like period.

The dissenting member is of the opinion thut notwithstanding
the failure of the record to support the allegation that accused absented
himself with intent to avoid hazardous duty, the Specification also alleges,
and the record supports,desertion terminated by apprehension and supports
the sentence.

4. I concur in the opinion of the Board of Heview that the record
does’ not support the allegation that accused absented nimself without
leave with intent to avoid hazardous duty, that the record is legally
sufficient to support only so much of the findings of guilty as involve
findings of guilty of absence without leave for the periocd alleged, in

. 2
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violation of Article of War 61, and to support only so much of the
sentence as involves confinement at hard labor for two months and
twenty-one days and forfeiture of two-thirds pay per month for a like
period.

5. I recommend, therefore, that only so much of the findings of
guilty be approved as involve findings that accused, at the time and
place alleged, absented himself without leave from his organization
and remained absent without leave until ap;rehended at the time and
‘place alleged, in violation of the 6lst Article of War, and only so
much of the sentence be approved as involves confinement at hard labor
for two months and twenty-one days and forfelture of two-thirds of his
pay per month for a like period.

6. Inclosed herewith are two forms of action prepared for your
signature. Form "A" will accomplish the approval of the findings and
sentence in accordance with my views. Form "B" will accomplish the
approval of the findings and sentence in accordance with the views of
the dissenting member of- the Board of Review.

;'K.fkﬁﬂ.‘q\ Q . (?'--‘\. L e S

I'yron C. Cramer,
lisjor Generel,
The Judge sdvocate General.
3 Incls. "
Inclel= Record of trial.
Incl.2- Action Form "A".
Incl.3- Action Form "B".
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UNITED SBTATES

Private THOLAS P. CONLON
(36025426), Battery C,
210th Field Artillery
Battalion.

1.

WA DurA{TTINT
Services of Supply (191)
In the Office of The Juuge Aavocate General
wWashington, D. C.

orT 10 1242

33RD INFANTRY DIVISION .

)
. )
V. ) Trial by G.C.M., convened at
) Camp Forrest, Tennessee, August
) 20 and 21, 1942. Dishonorable
) discharge (suspended) and con-
; finement for five (5) years.

Disciplinary Barracks. -

OPINION of the BOARD OF REVIEW
HOOVER, BAUGH and HARDY, Judge Advocates.

The record of triél in the case of the soldier named above

has been examined in the Office of The Judge Advocate General and
there found legally insufficient to support the findings and sentence

in part.

The record has now been examined by the Board of Review and

the Board submits this, its opinion, to The Judge Advocate General.

2.
cations:

Accused was tried upon the following Charges and Specifi-

CHARGE I: Violation of the 58th Article of War. -

Specifications In that Pvt Thomas P. Conlon, Battery

C, 210th F. A. Bn. did, at Camp Forrest, Tennessee
on or about 5 August 1642 desert the service of
the United States by absenting himself without
proper leave from his organization, with intent
to shirk important service, to wit: Having been
assigned as part of a cadre to 23 Brigade Engineer
Amphibian Command, Camp Edwards, liassachusetts per
par 2 SO #189 Hq 33d Infantry Division, dated 5
August 1942 ordered to leave early the morning of
6 August 1942, and did remain absent in desertion
until he surrendered himself at Battery C, 210th
F.A. Bn., Camp Forrest, Temnnessee on or about 7
August 1942

CHARGE II: Violation of the 6élst Article of War.

(Disapproved by reviewing authority.)

Specification: (Disapproved by reviewing authority.)
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He pleaded not guilty to and was found guilty of the Charges and
Specifications. Evidence of one previous conviction by special
court-martial for violation of the 65th Article of War was intro-
duced. He was sentenced to be dishonorably discharged the service,
to forfeit all pay and allowances due or to become due, and to be
confined at hard labor, at such place as the reviewing authority
‘might direct, for five years. The reviewing authority disapproved
the findings of guilty of Charge II and its Specification, approved
the sentence, and directed its execution but suspended the execu-
tion of the dishonorable discharge, and designated the United States
Disciplinary Barracks, Fort Leavenworth, Kansas, as the place of
confinement. The proceedings were published in General Court-lMartial
Orders No. 51, Headquarters 33rd Infantry Division, Camp Forrest,
Tennessee, August 28, 1942.

3. The evidence shows that accused absented himself without
leave from his organization at Camp Forrest, Tennessee, sometime
between retreat on August 5 and reveille on August 6, 1942 (R. 7,
15, 18, 24; Ex. C). He returned voluntarily on the morning of

- August 7 (Re 37; Ex. C). On July 31, in response to an official
order from Headquarters 33rd Infantry Division, Captain David
Turnbull, Commanding Battery C, 210th Field Artillery Battalion,
furnished to that Division Headquarters a list of men for a cadre
to be transferred to the 2nd Brigade Engineer Amphibian Command
at Camp Edwards, Massachusetts (R. 6, 41). A copy of this list
was posted on the bulletin board of the Battalion on July 31
(Re 7, 14, 27). It included the name of the accused (R. 6, 26).

On the same day accused wrote to his mother in Chicago stating to
her that he was going to Camp Edwards, Massachusetts, on the fol-
lowing Wednesday (Aug. 5) and that if she wanted to send him a
message to telegraph before Tuesday noon (R. 513 Def. Ex. 1). On
August 5, Headquarters 33rd Infantry Division issued Special Orders
189, paragraph 2 of which directed the transfer by rail on August

6, 1942, of several hundred men, approximately 137 from 210th Field
Artillery Battalion, including accused, from Camp Forrest, Tennessee,
to 2nd Brigade Engineer Amphibian Command, Camp Edwards, !assachusetts
(R. 12, 143 Ex. B). All the men in the cadre were kept fully in-
formed as to when the cadre was to move and their equipment was
packed the day before (R. 14). Standing orders required each man in
the battalion to read the bulletin board daily (R. 39). On August 5
accused was personally given a book relating to his pay status, a
kind of book given only to members of the cadre (R. 39, 40). The
cadre left Camp Forrest for Camp Edwards at about 7:30 a.m.,

August 6 (R. 7, 55). In January, 1942, accused had been ordered

-2 -
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transferred to a new organization leaving Camp Forrest, Tennessee,
but had not left with his new organization (R. 32).

_ if'ter accused had returned to his organization on August
7, and had been placed under arrest, he stated to his battery com-
mander that he was willing to pay his own expenses if permitted to
join his organization at Camp lidwards (R. 49, 50, 55).

hccused did not testify or make an unsworn statement..

4+ hecused was found guilty of desertion with intent to
shirk important service, tc vits

" 359¢ Having been assigned as part of a
cadre to 2d Zrigade lingineer Amphibian
Command, Camp Edwuards, iassachusetts per
par 2 SG #189 liq 33d Infantry Division,
dated 5 August 1942 ordered to leave
early the morning of 6 August 19424,

The evidenceshows that accused, with full knowledge that he was

one of the men composing the cadre ordered to entrain on the
morning of August 6, 1942, for Cawp Zdwards, lassachusetts, will-
fully absented himself without leave at some time between retreat
on sugust 5 and reveille on August 6, in order to avolid going with
such cadre, and remained absent until after the cadre had departed
from Camp Forrest. The proof is adequate to show that he acted
with specific intent to shirk the duty imposed upon him by official
orders., The controlling question consequently is, whether the
service involved constituted "“important service®" within the meaning
of Article of War 28, so as to sustain a conviction for desertion.
If it does not, the evidence was not sufficient to support the find-
ing of desertion.

The question of what constitutes "important service® con-
templated in Article of War 28, was carefully considered by the
Board of Feview in Cii 151672, Iytle (Dig. Ops. JAG, 1912-40, sec.
385) wherein the Board of heview stated that:

" 3¢ Within the meaning of that article
timportant servicet! includes all actual
service designed to protect or promote, in a
manner direct and immediate, the national
or public interest or welfare; but does not
include what may be termed 'preparatory

-3 -
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service) that is, service which constitutes
merely a part of a series of acts or course
of prescribed conduct, designed, by way of
preparation and training, to perfect the
personnel of the Army in its duties to the
end that it may be fitted when called upon
in time of national stress or public emer-
gency to render efficiently that actual,
direct, immediate service to the national or
public interest or welfare which is the ulti-
mate object of maintaining an army. In time
of peace such services of troops as strike or
riot duty, employment in aid of the civil

- power in, for instance, protecting property,
or quelling or preventing disorder in times
of great public disaster, embarkation for
foreign duty or duty beyond the continental
limits of the United States, and, under some
exéeptional circumstances, such as threatened
invasion, entraimment for’ duty upon the border
may be considered as ‘'important service!;
while such services as drilling, target prac-
tice, maneuvers, practice marches, etc., will
not. ordinarily be regarded as coming within
the purview of A.W. 28, C.M. 151672 (1922)",

Is what was there said applicable in time of war as well as in time
of peace? \

A1l military service in time of war is more 1mportant in
a general sense, than similar service in time of e ace, The impor-
tance of such service is increased by its urgency and necessity.
The importance of war service and the greater relative seriousness
of avoidance of such service are fully recognized in the statutory
authorizations for punishments for such avoidance through desertion.
Under Article of War 58 the authorized penalty for desertion is
greater than for the same offense in time of peace. But if the in-
tention of Congress in defining the special type of desertion em-—
braced in Article of War 28 had been to include in the term “impor-
tant service" all service in time of war it could simply have so |
stated and it would have been quite unnecessary to make the differ-
entiation, as the Congress did, between important and other service.
The context of Article of ‘\jar 28 plainly uses the word #important®
as a relative term to be applied comparatively in time of war as
well as in time of peace. TWhat is important in war may not always
be important in peacetime, but the test as to whether a particular
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wartime service is important lies wholly in its comparison to
other wartime service. T

It seems clear that the standards laid down in the
ILytle case are generally applicable in time of war and should govern
in determining whether any particular service in time of war is #im-
portant service" within the meaning of Article of Vjar 28, By these
standards transfers or movements for the organization or expansion
of new units, or for training purposes of routine character, not
directly related to the maintenance of internal order, embarkation
for foreign duty, possible contact with the enemy, or other special
functions of the Army, may not be classified as important service,

Accused was designated as a member of a cadre transferred
to Camp Edwards, liassachusetts, to join an engineer amphibian com-
mand., It does not appear that the movement was directly prepara-
tory to departure overseas and the record is silent as to the im-
mediate prospective duties of the new command. The movement was not
a secret one, Accused was merely a member of the cadre which, in
so far as he had reason to know, was intended for routine organiza-
tion, recruitment or training. The evidence thus sufficiently shows
that accused shirked the service involved in his assignment and
movement to his new organization, as charged, but fails to show that
the service was important service within the meaning of Article of
War 28. The shirking of the service described was an offense more
serious than mere absence without leave and was violative of Article
of War 96 (CM 151672, Lytle). FParagraph 104 ¢ of the Manual for
Courts-Martial does not prescribe maxdimum limits of ‘punishment for
this offense.

5. For the reasons stated the Board of Review is of the

. opinion that the record of trial is legally sufficient to support

only so much of the findings of guilty of the Charge and its
Specification as involves findings that accused did, at.the place .

and time alleged, absent himself without leave from his organizatim

with intent to shirk the service of accompanying the cadre to which

he had been assigned by the order described for movement as alleged

to the 2d Brigade Engineer Amphibian Command, Camp idwards, Lassachusetts,
and did remain absent until he surrendered himself at the place and

time alleged, in violation of Article of War 96, and legally sufficient
to support the sentence.
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Private First Class KENNZTH

ISAACS (20382061), Headquar-
ters Detachment, 1322nd Serv-
ice Unit; Private BERTRAND L.

SEZ 15 1242

THIRD SERVICE CQMMAND
SERVICES CF SUPPLY

Trial by G, C. M., convened at
Fort George G. Meade, Karyland,
August 17, 1942, Eachy Dis-
honorable discharge and con-
finement for one and one-half
(13) years. Disciplinary Bar-
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KULLEN (33082904), Campany L, racks,
1302nd Service Unit; and
Private HENRY J. REINECK
(32066262), Detachment of
Patients, Station Hospital,

Fort Ceorge G. Neade, Maryland,

N M M N e e e N S S N N o

HOLDING by the BOARD COF REVIEW.
HOOVZR, BAUGH and HARDY, Judge Advocates,

l. The Board of Review has examined the record of trial in the
care of the soldiers named above. |

2. Accused were jointly tried upon separate charges.

Accused Isaacs was tried upon the following Charge and Speci-
ficationg

CHARGE:; Violation of the 96th Article of War,

Specifiqations In that Private first class Kemneth
Isaacs, Headquarters Detachment, 1322nd Service
Unit, did, at Fort George G. Meade, Maryland, on
or about May 12, 1942, in his testimony before a
board of officers convened under AR 615-360,

" Section VIII, make under oath a statement in sub-
stance as follows: .
uI have listened carefully to the state-
ments made by Lt. Spiegel and Private
Reineck and I must admit they are true',
which statement he did not then believe to be true.
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He pleaded not guilty to the Charge and Specification, He was found
guilty of the Charge and of the Specification '

"Guilty, with the substitution: 'In that Private
Kenneth Isaacs did at Fort Gearge G. Meade, Mary—
land, on or about lay 12, 1942, make under oath a
statement in substance as follows:

uT sucked his (the civilian's) penis®;
and in that Private Kenneth Isaacs did, at Fort
George G. Meade, Maryland, on-or about July 23,
1942, make under oath a second statement in sub-
stance as followsi :

4T wish to state that that portion of

Reineckt's statement wherein he says that

I took the civiliant's penis in my mouth

is not true", )
one of which statements he knew to be untrue't,

Accﬁsed Mullen was tried upon the following Charge ard Specifi-
cationsg

CHARGE: Violation of the 96th Article of War,

Specification 1; In that Private Bertrand 1.
Mullen, Campany L, 1302nd Service Unit, did,
at Fort George G, Meade, Maryland, on or about
May 15, 1942, in his testimony before a board
of officers convened under AR 615-360, Section
VIII, make under oath a statement in substance
as follows:

'fhile seated in the back seat, Isaacs
sucked my penis but I did not recipro-
cate on this occasion",
vhich statement he did not then believe to be
true.

Specification 2¢ In that Private Bertrand L.
lullen, Company L, 1302nd Service Unit, did,
at Fort George G. Meade, Maryland, on or about
May 15, 1942, in his testimony before a board
of officers convened under AR 615-360, Section
VIII, make under oath a statement in substance
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as followss
"ihile at this apartment, Isaacs and I
went into the bedroom and went down on
each other®,
which statement he did not then believe to be
., ‘true,
He pleaded not gullty to the Charge and Specifications. He was found
guilty of the Charge. Of Specification 1 he was found

WGuilty, with the substitution: 'In that Private
Bertrand L. Mullen did, at Fort George G. Meade,
Maryland, on or about May 15, 1942, make under
cath a statement in substance as follows:
nfe (Private Kenneth Isaacs) sucked my
mnis"o
and in that Private Bertrand L. lullen d:.d at
Fort George G. lMeade, Maryland, on or about June
30, 1942, make under oath a second statement in
_ substance as follows:
®Isaacs did not comnit an abnormal act
with anyone in the car that nightt,
one of which statements he knew to be untrue's,

Of Specification 2 he was found

#Guilty, with the substitution: 'In that Private
Bertrand L. Mullen did, at Fort George G. Meade,
Maryland, on or about May 15, 1942, make under
oath a statement in substance as follows:
"fHhile at this apartment (in Washington,
D.C.) Isaacs and I went into the bedroom
and went down on each other (sucked the
penis of each other)";
and in that Private Bertrand L. Mullen did, at
Fort George G. Meade, Maryland, on or about June
30, 1942, make under oath a second statement in
substance as follows:
#That was untrue (re the abnormal act
with Private Kemneth Isaacs in a Washington,
D.C., apartment); Isaacs was never in that -
apartment in Vashington¥,
one of which statements he lmew to be untrue',
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Accused Reineck was tried upon the following Charge and Specifi-
cation;

CHARGE: Violation of the 96th Article of War.

Specification: In that Private Henry J. Relneck,
Detachment of Patients, Station Hospital, Fart
George G. lMieade, Maryland, did, at Fort George
G. Meade, Maryland, on or sbout May 12, 1942,
in his testimony before a board of officers
convened under AR 615-360, Section VIII, make
under cath a statement in substance as fol-
lows:

"while I was sitting in the front seat

I saw Private Isaacs engage in homo-

sexual relations with the civilian who

was seated next to him., Private Isaacs

took this civilian's penis in his moutht,
which statement he did not then believe to be
true.

He pleaded not guilty to the Charge and Specification., He was found
guilty of the Charge, and of the Specification

nGuilty, with the substitution: 'In that Private
Henry J. Reineck did, at Fort Gearge G. leade,
. Meryland, on or about May 12, 1942, make under

oath a statement in substance as follows:

"I saw Private Isaacs take this civil-

ian's penis in his mouth";
and in that Private Henry J. Reineck did, at Fort
George G. Meade, lMaryland, on or about June 27,
1942, make under oath a second statement in sub-
stance as follows, the statement being made in
answer to a question as to whether the first one
was true:

"o, 1t was not true; I did not see

Isaacs do such a thing",
one of which statements he Imew to be untrue'n,

Each was sentenced to dishonorable discharge, forfeiture of all pay
and allowances due or to became due, and confinement at hard labor
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for eighteen months, No evidence of previous convictions was intro-
duced, The reviewing authority approved the sentence in each case,
designated the United States Disciplinary Barracks, Fort Leaverworth,
Kansas, as the place of confinement in each case, and farwarded the
record for action under Article of War 50%. ’

3. The cowrt did not expressly find accused guilty or not
guilty of the specific allegations contained in the Specifications
upon vhich they were arraigned. From the findings of guilty of sub-
stituted words, however, it is to be implied that it was the in-
tention of the court to find accused not guilty of such allegations,
The record of trial contains no evidence that the respective state-
ments of accused set forth in the Specifications upon which accused
were arraigned were false or that accused did not believe the state-
ments to be true. There is evidence that each accused made a state~
ment or statements under oath as alleged and that each subsequently
- made an inconsistent or contradictory statement or statements under

oath (Exs. B=E)., It is well established that evidence of two con-
_tradictory statements does not alone establish falsity of either
statement and does not establish false swearing (sec. 451 (53), Dige.
OPe J.AJG, 1912-1940). The general rule is stated in Corpus Juris
as follows; ‘

U\ statement of accused, directly contradict-
ing that upon which perjury (false swearing) is as=-
signed, is not sufficient evidence of the falsity of
the latter, but other extrinsic evidence is necessary
to establish its falsity" (48 C.J. 900).

4. Each Specification alleges that accused made under oath a
specific statement which he did not believe to be true., In each case
he was found guilty only of making contradictory statements under -
oath "one of which statements he knew to be untrue®. The corrupt
making of contradictory statements under cath may under some cir-
cunstances be a military offense but such an offense is distinet in
nature and identity from false swearing, the offense here charged.

No allegation of making inconsistent or contradictory statements

was expressly or by necessary inference included in any of the speci-
fications, It is axiomatic that an accused cannot be convicted of

an offense not charged against him, The findings of guilty are not
legally Justified as findings of lesser included offenses (par. 78c,
M.C.M.), and the record of trial is legally insufficient, on this :
account, to support such findings.
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5. It is noted that the papers accompanying the record of
trial contain reports upon the several Charges by Lieutenant
Colonel John T. Thompson, Judge Advocate General's Department,
signed with the designation "Staff Judge Advocate". The records
of the office of The Judge Advocate General indicate that this of-
ficer is the post judge advocate, Fort Gearge G. Meade, Maryland.
The charges were referred for trial by indorsements signed by ’
Colonel Charles A. Wickliffe, Judge Advocate General‘s Department.
Colonel Wickliffe is the staff judge advocate of the appointing au-
thority, the Commanding General, Third Service Command. There is
nothing accampanying the record to show that before directing trial
the appointing authority referred the charges to Colonel Wickliffe,
his staff judge advocate, for consideration or advice as required
by Article of War 70, or that such staff judge advocate submitted
to the appointing authority his written advice and recommendations
as required by paragraph 35b of the lManual for Courts-Martial. 1In
so far as appears the indorsements referring the charges for trial
were signed by the staff Judge advocate in a purely ministerial
capacity,

6. For the reasons stated the Board of Review holds the record
of trial legally insufficient, in the case of each accused to sup-
port the finiings of guilty and the sentence.

- W Judge Advocste.
% A s /)
v .

&/ P

g Judge Advocate.

s Judge Advocate,
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SPJCGH
CM 224894 Sep 9 1942
B ?\jAD'
UNITED STATES ) FIRST SERVICE COMMAND
Ve )  Trial by G.C.M., convened at
: ) Fort Devens, Massachusetts,
First Lieutenant EDWARD A. ) August 7 and 14, 1942. Dis-
) missal.

TULIS (0-158628), 705th Mili~
tary Police Battalion. )

OPINION of the BOARD OF REVIEW
HILL, CRESSON and LIFSCOLB, Judge Advocates.

l. The Board of Review has examined the record of trial in the
case of the officer named above and submits this, its opinion, to The
Judge Advocate General,

2. The accused was tried upon the following Charges and Speci-
fications:

CHARGE I: Violation of the 6lst Article of War.

Specification: In that First lLieutenant Edward A.
Tulis, 705th Military Police Battalion, did
without proper leave, absent.himself from his
station at Camp Aiken, lioscow, Vermoni, from
about June 22, 1942, to about July 12, 1942.

CHARGE II: Violation of the 95th Article of War,
(Finding of not guilty.)

Specification: (Finding of not guilty.)

The accused pleaded guilty to Charge I and the Specification thereunder
and not guilty to Charge II and the Specification thereunder. He was
found guilty of Charge I and the Specification thereunder and not guilty
of Charge ITI and the Specification thereunder and was sentenced to be
dismissed the service. The reviewing authority approved the sentence
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and forwarded the record of trial for action under the 48th Article
of War. . N

3. The evidence with respect to the Specification and Charge I,
of which accused was found guilty shows, by a stipulation, that the
accused, without proper leave, left his organization at Camp Alken,
loscow, Vermont, on June 22, 1942, and was returned to military con-
trol on July 12, 1942 (R. 11). When the charges were served upon him
and after he had been duly warned, accused voluntarily stated that he
was guilty of Charge I but thought he was being charged with two
excess days.(R. 12-14).

4. The accused testified for the defense that he left Moscow,
Vermont, on June 16, 1942, to report at the Quartermaster Motor Trans-
portation School, Holabird Quartermaster Base, Baltimore, Maryland, on
the 17th. His baggage lost in transit delayed his arrival for two =
days. ¥When he reported on the 19th, he was not admitted to the school.
He left Baltimore on June 22nd to return to his own station, and reached
Boston on June 23rd.- His baggage did not arrive in Boston for four
days. After shipping the baggage to Moscow, Vermont, he met some
friends, had a drink and kept on drinking with them until July 3rd.
After cashing a check to pay his hotel bill, he intended to go to
Moscow on July 4th. Instead he had some more drinks with his friends
and finally was apprehended on July 12, 1942. He served in the last
war and was commissioned a second lieutenant in the Air Service. He
was divorced in 1938 and his eleven year old boy lives with his former
wife (R. 15-19).

Captain Bernard J. Duffy, Infantry, testified that while he
was in command of the 1106th Company, Veterans Civilian Conservation
Corps, the accused was a member of that company (R. 21-22).

5. The pleas of guilty and the stipulated testimony establish
the absence without leave of accused from his station, from about
June 22 to about July 12, 1942, in violation of Article of War 61.

6. The accused is 45 years of age. The records of the Office
of The Adjutant General show his service as follows:

Enlisted service lay 11, 1918 to December 19, 1918; ap-
pointed second lieutenant, Aviation Section, Signal Reserve Corps,
December 19, 1918; reappointed second lieutenant, Air Service,
Army of the United States, December 19, 1923; reappointed December
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19, 1928; appointed temporary first lieutenant, Army of the United
States, April 2, 1942, for duty with the Corps of Kilitary Police;
extended active duty April 7, 1942.

7. The court was legally constituted. No errors injuriously
affecting the substantial rights of the accused were committed during
the trial. In the opinion of the Board of Review the record of trial
is legally sufficient to support the findings of guilty and the
sentence and to warrant confirmation of the sentence, Dismissal is
authorized upon conviction of violation of the 61st Article of War.

": N (’»
N LSS - /Fkéaqﬁéi\gudge Advocate.
.‘(:“ .

ot aan@Bisssen, sse savecse

w‘wy (?%M Judge Advocate..

~,
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Cii 224932 :

1
I

UN ITED STATES SECOND SERVICE COLMAND

)
)
V. ) Trial by G.C.}M., convened at
) Fort Du Pont, Delaware, June
Private FRANK G. JZHKINS ) 18, 1942. Dishonorable dis-
(20264517), Battery E, 53rd ) charge (suspended) and con-

Coast Artillery. ) finement for four (4) years.

: ) Disciplinary Barracks.

_ OPINION of the BQARD OF REVIEW
" HILL, CRESSON and LIPSCOMB, Judge Advocates.

1., The recgord of trial in the case of the soldier named above
has been examined in the Office of The Judge Advocate General and
there found legally insufficient to support the findings and sentence
in part. The record has now been examined by the Board of Review
and the Board submits this, its opinion, to The Judge Advocate
General.

2. The accused was tried upon the following'Charge and Speci-
fications S . T

CHARGE: Violation of the 58th Article of War.

Specification: In that Private FRANK G. JENKINS,

' Battery “E", 53rd Coast Artillery, did, at Camp
Pendleton, Virginia, on or about April 15, 1942,
desert the service of the United States by ab-
senting himself without proper leave from his
organization with intent to shirk important
service, to wits foreign service, and did remain
absent in desertion until he was apprehended at s
Dagsboro, Delaware, on or about May 9, 1942.

He pleaded not guilty to and was found guilty of the Charge and its
Specification. He was sentenced to dishonorable discharge, total for-
feituresand confinement at hard labor for five years. The reviewing
authority disapproved so much of the finding as involved a finding of
guilty with intent to avoid important service, to wit, foreign service,
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approved the sentence but remitted one year of the confinement imposed,
directed the execution of the sentence as modified, but suspended the
dishonorable discharge, and designated the United States Disciplinary
Barracks, Fort Leavenworth, Kansas, as the place of confinement. The
proceedings were published in General Court-Martial Order No. 422,
Headquarters Second Service Command, Services of Supply; Governors
Island, New York, September 1, 1942.

3., The evidence shows that the accused absented himself without
leave from his organization at Camp Pendleton, Virginia, on April 15,
1942 (R. 8; Ex. 1). He was apprehended at his home in Dagsboro, near
Georgetown, Delaware, on May 9, 1942. As the civil police approached,

the accused left his home and ran across the field until an officer
drew a revolver and ordered accused to halt. The accused was dressed
in civilian clothes. :

4. The only testimony for the defense was the unsworn statement
of accused that he had been in service for some seventeen months and
had had only one twenty-four hour pass and one forty-eight hour pass.

He had tried to get a pass to go home but had been unable to do so.

His mother was in the hospital, and he had a Class A pass which gave
him a twenty-four hour leave or overnight leave. Upon going home, he
felt that he should stay around and help care for several small brothers
snd sisters. He had been a good soldier and wished to remain in the
service.

5. Major W. A. Haviland, Field Artillery, Fort Du Pont, Delaware,
testified for the court that he believed that Camp Pendleton had been
used as a staging area for ports of embarkation on the north coastal
region of Virginia.

6. The findings of guilty as approved by the reviewing authority
found accused guilty of deserting by absenting himself without leave
from his organization at Camp Pendleton, Virginia, April 15, 1942, and
remaining absent in desertion until apprehended at Dagsboro, Delaware,
on or about Nay 9, 1942.

In a recent case (CM 224765, Butler) in which accused was
-8imilarly charged with desertion with intent to avoid ®hazardous duty®,
rather than "important service" as in this case, the Board of Review
stated: . .

X

. "The offense of desertion is defined as ' st
 absence without leave accompanied by the intention
not.to return, or to avoid hazardous duty, or to
shirk important service! (M.C.M., 1928, par. 130).
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Thus it is apparent that desertion is an offense
requiring a specific intent of mind. It is
equally clear that the word 'aesert! is a broad,
inclusive term and when used in a specification
is susceptible of attributing to the accused any
one of the three intents of mind described above.
When, therefore, the word t'desert' in a specifi-
cation is modified, as in the present case, by
the phrase '#5¢ in order to avoid hazardous duty
e, its meaning is narrowed and the justiciable
issues of the Specification are accordingly re-~
stricted. Furthermore, when a Specification
alleges desertion with an intent to avoid haz-
ardous duty, the proof must show such an intent.
If the proof shows no such intent, but rather an
intent not to return to the service, there is a
fatal variance between the allegata and the
probata and a finding of guilty of desertion
based on such proof cannot be approved.
* 3 #
Mt Thus, if the.prosecution fails to
. establish the specific intent of deserting in
order to avoid hazardous duty, the basis for
a finding of the lesser includea offense of
absence without leave has been alleged, stite,
%* * #*
#In order, therefore, to sustain a finding
of guilty under the present Specification, it is
necessary for the record to show that the accused
knew that his organization was about to be trans-
ferred to hazardous duty and that he left it in
order to avoid that duty. The evidence entirely
fails to shiow either of these two factual elements.
343, "

"The evidence, hoviever, does show that the
accused absented himself without leave from May
17, 1942, to June 13, 1942, and is legally suf-~
ficient, therefore, to sugport only so much of
the findings of guilty as involves the lesser in-
cluded offense of absence without leave for 27
days, and only so much of the sentence as is
authorized by paragraphs 104c of the Manual for
Courts-liartial, 1928, for that offense."

The above principles are as equally binding upen the reviewing
authority as upon the court. The reviewing authority correctly dis-

-3 -
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approvec that portica of the finding of guilty which pertained to

the allegation of "intznt to shirk irportant service, to wit:- foreign
service". Upon disapproval of those words, the reviewing authority
was legally authorized to approve only a finding of guilty of the
lesser included offense of absence without leave from April 15, 1942,
to May 9, 1942.

7. TFor the reasons stated, the Board of Review is of the opiniop

. that the record of trial is legally sufficient to support only so much
of the findings of guilty of the Charge and its Specification as in-
volve findings that the accused, at the time and place alleged, absented
himself without leave from his organization and remained absent until
apprehended at the time and place alleged, in violation of Article of
viar 61, and legally sufficient to support only so much of the sentence
2s involves confinement at hard labor for two months and twelve days

and forfeiture of two-thirds of his pay per month for a like period.

&A/uiIZZ—S:T4L:;;:7;L_3 Judge Advocate,

15

(On leave) , Judge Advocate,

%W (.(7 Z///%”% Judge Advocate,
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WAR DEPARTHENT
_ Services of Supply.
In the Office of The Judge Advocate General
: Washington, D. C.

spiGH .- | . NOV17 j942
CM 224947 o

1 ‘D . i .

: UNIYED STATES % 8th MOTOLIZED DIVISION
V. ) Irial by G.C.l., convened at
- ) Fort Jackson, South Carolina,
Private EZEKIEL LOVEITE, Jr. )
(14008153), “Company 1, 13th )
“Infantry. )

June 15, 1942, Dishonorable
discharge (suspended) and con-
: finement for six (6) years.
1) Disciplinary Barracks.

. OPINION of the BOARD OF REVIEW
: HILL, CRESSON and LIPSCQOMB, Judge Advocates

1. The record of trial in the case of the soldier named above
having been examined in the Qffice of The Judge Advccate General and
there found legally insufficient to support the findings and sentence
In part, has been examined by the Board of Review, aud the Board sub-
mits this, its opinion, to The Judge Advocate General.,

2. The accused was tried upon the following Charges and Specifi-
.cations; ' -

CHARGE I: Violation of the 93rd Article of War,
(Finding of Not Guilty.)

Specification 1; (Finding of Not Guilty.)
Specification 2: (Finding of Not Guilty.)

CHARGE II: Violation of the 64th Article of War
(Finding of Not Guilty.) ' '

. Specifications (Finding of Not Guilty.)
Charge III: -Violation of the 6lst Article of War.
- Specification: In.that Private Ezekiel Lovette, Company

M, Thirteenth Infantry, did, without proper leave
absent himself from his organization at Fort Jackson,
. ] R TS i .
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South Carolina from about 3ix (6) AM January 27, 1942
to about ten (10) AM ngrhary.5, 1942,

CEARGE IV: Violation of the 96th Article of War
: (Finding of Not Guilty.)

 Specification: (Finding of Not Guilty.)
CHARGE Vs Violation of the 58th Article of War.

Specification: In that Private Kzékiel Lovette, Company
M, Thirteenth Infantry, did at Fort Jackson, South
Carolina on or about February 11, 1942, desert the
services of the United States by absenting himself
without proper leave from his organization with in-
tent to avoid hazardous duty to wit: departure of
his organization to Charleston, South Carolina, on
Sub Sector defense mission, and, did remain in de-
sertion wntil he was apprehended at Strange's store,
Bluff Road, in the vicinity of Columbia, South
Carolina on or about February 13, 1942.

AimITIONAL CHABGL: Violation of the 69th Article of War.

Speciflcatlonz In that Private Ezekiel Lovette, Compdny
MM, 13th Infantry, having been duly placed in con-
finement in the Post Stoclcade, Fort Jackson, South
Carolina, on or about February 15, 1942, did, at
Fort Jackson, South Carolina, on or about day 22,
1942, escapg from said confinement before he was set
at liberty by proper authority.

The accused pleadsd not guilty to Charges I and IV and the Specifica~
tions thereunder; and as to Chargs V, not gullty of violation of the
58th Article of War, but guilty of violation of the 6lst Article of War,
and as to the Specification thereunder, not guilty of desertion, but -
guilty of absence without leave, He pleaded guilty to Charges II, III,
and the Additional Charge, and the Specifications thersunder. He was
found guilty of Charges III, V,-and the Additional Charge and the Specifi-
cations thereunder, sentenced to be dishonorably discharged the service,
to forfeit all pay and allowances due or to becoms due, and to be con-
fined at hard lsbor for six years. The reviewing authority approved the
sentence but suspended the dishonorable discharge, and designated the
United States Disciplinary Barracks, Fort Leavenworth, Kansas, as the
place of confinement. The result of the trial was published in General
Court~ifartial Orders No. 22, Headquarters 8th Motorized Division, Fort
Jackson, South Carolina, August 31, 1942,

3. The only question in this case requiring discussion is the

issue presented by the Specification, Charge V, which alleges that the
accused -
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"% 3+ 4+ aid at Fort Jackson, Scuth Carclina on or about
February 11, 1942, desert the service # st % by absenting him-
self vrithout proper leave from his organization with intent
to aroid hazardous duty to wit: departure of his organiza-
tion to Charleston, Soutn Cerclinay on Sub Sector defense
nission, and, did remain in desertion until he was apprehended
at Strange's Store, Blufr Road, in the wvicinity of Cclumbia,
Scuth Carolina on or about February 13, 1v42t,

The accused pleaded guilty to absenting himself without leave on Feb-
ruary 11 and of tnereafter belng apprehended in the vicinity of Columbia,
South Carolina, on or about February 13, 1942 (R. 9-10). The evidence
conesrning this Specificution shows that the Commanding Officer of Company
iy 13tn Infantry, the organization to which the accused was assigned,
informed his company in December 1941, that the organization was on the
alert and uncer restrictions. The men, including the accused, were told
that tney might leave the barracks but not the company area. Furthermore,
this restriction had rot been lifted on February 11, 1642, the date the
orgurization left Fort Jackson for Charleston, South Carolina (R. 50-53).

On February 11, 1942, when the accused was returned to the
company area, Company i was packing its eguipment and loading trucks
preparatory to departure from Fort Jackson. There was, however, no
general knowledge among the men as to where the organization was going.
i‘oreover, rumor in the organization suggested that it was going either
to Charleston, Florida, o1 North Carolina., On this day the accused had
been placed under guard. Prior, nowever, to tihe actual departure of the
company, he escaped from his guard, and left tne company area without
permissicn (L. 55=57).

4. The accuscd testified that on the day he was released from the
stockade his company was packing up and that he was instructed to draw
a ved (R. 68). Vhen asked whether ne had any absolute knowlsdge as to
where his company was going, he replied by sayings
’ 1411l I know, I was turned out of the stockade around

12:00 otclock. I went in and asied Lieutenant Crocker what
- it was all about and he didn't say anything. I 3¢ asked
Lieutenant Crocker for a pass. He said, all I know, we are
going somewhere, I don't know where. I asked Lieutenant
Crocker could I get & tiiree nour pass to go home and see
my mother, my mother was sick, He said I camnot give you a
pass and you are going to have to stay in the company. In
the mcantime my sister came over to see me and after # % #
my sister went home, my mother was sick and I went home.
I meant to catch the 5300 otclock bus out and come back to
camp but missed that 5:00 otclock bus and caught the next
bus at 5:30 and came back to camp and they had pulled out
and left® (R. 62). -
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He also testified that at all times he wore his uniform (R. 62).
5. The 28th Article of War stetes that -

"Any person subject to military law who quits his or-
ganization or place of duty with the intient to avoid hazardous
duty or to shirk important service shall be deemed a desertert

(M4.C.i, 1928, p. 209).

The ilanual- explains that -~

#3% 3 # lhe 'hazardous duty! cr fimportant service! may
include suci service of troops as strike or riot duty; em-
ployment in aid of the civil power in, for example, pro- -
tecting property, or quelling or preventing disorder in times
of great public disaster; embarkation for foreign duty or duty
beyond the continental limits of the United States; and, under
some exceptional circumstances such as threatened invasion,.
entrainment for duty on the border. Such services as drill,
target practice, maneuvers, and practice marches will not
ordinarily be regarded as included® (Y.C.M., 1928, par. 130).

-In order to sustain the findings of guilty under the present allegation
of desertion, the evidence must show that the accused absented himself
from his organization witn the specific intent of avéiding hazardous
duty with his organization at Charleston, South Careclina. The proof
shows no such intent. In fact the evidence shows that the accused did
not know, and had no cause to know where his organization was geing,
or that it was going to Charleston. Furthermore, the record presents
nc evidence to explain the meaning of the phrase #*Sub Sector defense
nission® as alleged in the Specification, or to show that the service
to be performed in Charleston was actually hazardous. In fact, there
is a complete absence of evidence from which a reasonable inference
might be drawn that the accused deserted his organization in order to
avoid any dangerous service.. -

“ihe evidence does, however, show that the accused absented
himself without leave with the knowledge that his organization was
preparing to move to some other place. This fact is shown in his own
testimony wherein the accused admitted that Lieutenant Crocker told
him ® 3% % % We are going somewhere, I don't know where.® ‘his
evidence justifies the inference that the accused absented himself
for the purpose of avoiding his duties in connection with the con-
templated move. This offense under the precedents of this office, is

"% 3 3 an offcnse, violative of Article of War g6,

more serious than mere absence without leave, for which the
Mapual for Courts-Martial does not prescrlbe maximum limits

-4-
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of punishment (CM 151672, Lytle; CM 2224805, Conlon)." Cif 225422,
Barrett. ‘

Dishonorable discharge, forfeiture of all pay and allowances
due and to become due, and confinement at hard labor for éne year and
one month is authorized for the offenses of escape from confimement
(Additional Charge) and of absence without leave (Charge III).

‘ 6. TFor the reasons stated, the Board of Review is of the opinion
that the record of trial is legally sufficient to support the findings
of guilty of Charge III and the Specification thereunder; legally
sufficient to support the findings of guilty of the Additional Charge
- and the Specification thereunder; legally sufficient to support only
so much of the findings of guilty of Charge V and the Specification
thereunder as involve findings that the accused did, at the time and
place alleged, absent himself without leave from his organization with
the intent to avoid duty in connection with the departure of his or-
ganization for an undisclosed destination, and did remain absent until
he was apprehended at the time and place alleged, in violation of the
96th Article of War, and legally sufficient to support the sentence.

/ - /y;£§;2:>){ Judge Advocatz

-

Ez!&aggahuma Judge Advocate.
%% (? W Judge Advocate.
/ _




(216)

SPJGH '
Clk 224947 1st Ind.
War Department, JeA.G.O., NOY 25 1942 - To the Secretary of Wer.

1. Herewith transmitted for your action under Article of War 50—%,
as smended by the act of August 20, 1937 (50 Stat. 724; 10 U.S.C. 1522),
is the record of trial in the case of Private Ezekiel Lovette, Jre
(14008153), Company M, 13th Infantry.

2¢ I concur in the opinion of the Board of Review and for the

reasons stated therein recommend that so much of the findings of guilty
of Charge V and the Specification thereunder be vacated as involve find--
ings of guilty of an offense by accused other than absence without leave
from his orgenization at the time and place alleged with intent to avoid
duty in comnection with the departure of his organization for an undis-
closed destination, in violation of the 96th Article of War, and that all
rights, privileges, and property of which the accused has been deprived
by virtus of the findings so vacated be restored,

3e Dishonorable discharge, forfeiture of all pay and allowsnces due
or to become due, and confinement at hard labor for one year and one month
is esuthorized for the offense of escape from confinement (Additional
Charze) and of absence without leave (Charge III). No meximum limit of
punishment is prescribed for the offense of absence without leave with
intent to avoid duty in connection with the deperture of his organization
for an undisclosed destination (Charge V). Inasmuch, however, as this
latter offense in.olves less culpability than the offense of desertion
as found by the court, I recommend that the period of confinement allocated
for this offense be reduced to six months, end that the total period of
confinement be reduced to one year and seven months.

4., Inclosed is a form of action designed to carry into effect the

recommendations made above.
W Q_ Q/\m ..

Myron C. Cramer,
Major General,

‘2 Inclse ‘ The Judge idvocate General.
Inclel= Record of trial.

Incle.2-Form of action.
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Board of Review

CU 224949 SEP 11 1942

UNITED STATES <8TH INFANTRY DIVISION

v. Trial by G. C. M., convened at
' Camp ILivingston, Loulsiana,
August 6, 1942, Dishonorable
discharge (suspended) and con-
finement for one (1) year and
one (1) day, Federal Reform-
atory, El Reno, Cklahoma.

Private JAMES E. HANNON
(32085593), Company C,
628th Tank Destroyer Bat—
talion.

N e i o e Sl Nt Sl Sa

HOLDING by the BCARD QF REVIEW
HOOVER, BAUGH and HARDY, Judge Advocates.

1. The record of trial in the case of the soldier named above
has been examined by the Board of Review,

2. The only Question requiring consideration is the propriety
of the designation of a Federal reformatory as the place of confine-
ment,

Confinement in a Federal reformatory or correctional institution

is not authorized under letter dated February 26, 1941 (AG 353 (2-6-41)
E), from The Adjutant General to all commanding generals, subjects; "In-
structions to reviewing authorities regarding the designation of in-
stitutions for military prisoners to be confined in a Federal penal or
~correctional institution", except in a case where confinement in a pen-

itentiary is authorized by law (CM 220093, Unckel). Confinement in a
penitentiary is not authorized under Article of War 42 for the offense
of which accused was found guilty, to-wit, being found sleeping upon
his post in violation of Article of War 86

, 3. For the reasons stated the Board of Review holds the record
of trial legally sufficient to support only so much of the sentence
as involves dishoncrable discharge, forfeiture of all pay and allow-
ances due or to become dus and confinement at hard labor for one year
and one day in a place other than a penitentiary, Federal reformatory
or correctichal institution,

, Judge Advocate,

, Judge ‘Advocate._
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1st Ind.

Var Department, J.A.G.0.,  9tP 121942 _ 7o the Commanding General,
28th Infantry Division, Camp Livingston, Louisiana.

1. 1In the case of Private James E. Hannon (32085593), 628th Tank
Destroyer Battalion, attention is invited to the foregoing holding by
the Board of Review that the record of trial is legally sufficient to
support only so much of the sentence as involves dishonorable dis-
charge, forfeiture of all pay and allowances due or to became due and
confinement at hard labor for one year and one dgy in a place other
than a penitentiary, Federal reformatory or correctional institution,
which holding is hereby approved. Upon designation of a place of con-
finement other than a penitentiary, Federal reformatory or correctional
institution, you will have autharity to order the execution of the sen-
tence, .

2. Inasmuch as a penitentiary (Federal reformatory) was designat—
ed as the place of confinement you were without authority to order the
execution of the sentence in the absence of a prior holding by the
Board of Review, with the concurrence of The Judge Advocate General,
that the record of trial was legally sufficient to support the sen~-
tence. See third subparagraph of Article of War 503. A corrected gen—
eral cowrt-martial order pramulgating the proceedings, including your
corrective action as required by this holding, and reciting campliance
with Article of War 50%, should be published.

3. Vhen copies of the corrected published order in this case are
forwarded to this office they should be accompanied by the foregoing
holding and this indorsement, For convenience of reference and to
facilitate attaching copies of the carrected published order to the
record in this case, please place the file number of the record in
brackets at the end of the corrected published order, as follows:

(CM 224949).

Myron C, Cramer, ’ RECEIVED
Major General, ‘ - .
The Judge Advocate General,’ St/P 151942

.1 Insl. Hdgrs. 28th Div.
" Record of trial. '

-2
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SPJGH
CM 224861
0CT 2 1842
p2
UNITED STATES % SEVENTH SERVICE CQMMAND
Ve ) Trial by G.C.M., convened at
) Fort Francis E. Warren, June
Private CHARLES H. THOMPSON ) 19, and August 3, 1942. To
(17044241), Compeny E, Fourth ) be shot to death with
Quartermaster Treining Regi- ) musketry.
ment, Quartermaster Training )
Center, Fort Francis E. Warren, )
)

Wyoming.

OPINION of the BOARD OF REVIEW
HILL, CRESSON and LIPSCOMB, Judge Advocates

le The Board of Review has examined the record of trial in the
case of the soldier neamed sbove.

2+ The accused was tried upon the following Charge and Specifi-
cation; '

CHARGE; Violation of the 92nd Article of War.

Specifications 1In that Private Charles H. Thompson,
Company E, Fourth Quartermaster Treining Regiment,
Quartermaster Training Center, Fort Francis E.
Warren, Wyoming, did, at Fort Francis E. Warren,
Wyoming, on or about May 27, 1942, with malice
aforethought, willfully, deliberately, feloniously,
unlawfully, and with premeditation kill one Private
Henry Mclean, a& human being, by shooting him with a
rifle.

The accused pleaded not guilty to and was found guilty of the Charge
and its Specification. Heo was sentenced to be shot to death with
musketry. The reviewing authority approved the sentence and forwarded
the record of trial for actlon under Article of War 48.



(220)

3+ Following the arraignment of the accused, the defense counsel
moved the court to adjourn until such time as a medical board could be
appointed to inguire into the mental condition of the accused and make
a report thereon. After receiving some brief unscientific testimony
in support of the motion, the motion was granted (R. 4~15).

Thereafter the court reconvened and received into evidence the
report of the medical board which had been appointed to examine the ac-
cused. The board reported its findings as follows:

“"THE BOARD FINDS THAT Private Charles H. Thompson, Jr.,
17044241, Company E, Fourth Quartermaster Treining Regi=-
ment, is not now insane and was not insene on May 27,
1942, at the time of the commission of the offenses of
which he is charged; that he is now and was at the time
the alleged offenses were committed capable of realizing
right from wrong and of the normel control of his actions;
that he is capable of communicating intelligently with
his counsel end of doing the things necessary for the
proper presentation of his cese. That as he is not in-
sane, hospital cere is not necessary" (Pros. Ex. 1).

These findings are supported by the personal testimony of two of the
members of the board (the third member was reported as absent on leave).
Both witnesses were shown to be experienced psychiatrists and each testi-
fied that in his opinion the accused was sane on July 9, 1942, the date
upon which he was examined, and upon May 27, 1942, the date of the of-
fense. Upon the evidence thus presented the law member ruled without
objection that the accused was neither then, nor at the time of the
offense charged, suffering from any mental disease or defect, and
directed that the trial proceed {(R. 19-24).

4. The evidence for the prosecution shows that on the evening of
May 27, 1942, the accused was in the city of Cheyenne, Viyoming. At about
10330 o'clock two militery policemen brought him to a military patrol
_truck and requested the driver to take the accused to the bus stop. The
-militery policemen did not arrest the accused but in delivering him to
the patrol bus they were carrying out regulations requiring soldiers not
on pass to leave the city by 10330 peme The appearance of the accused
showed that he had been drinking, although his balence or equilibrium
was desoribed as "not bad". Vthen the driver of the truck attempted to
put the sococused on the truck, the accused threatened to kill him if he
did. The driver of the truck, however, put the accused on the truck and
carried him to a bus stop where he put him on a bus (R. 37-39).
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The accused returned to Fort Francis E. Warren, and et about
11 p.me entered the orderly room of Company E of the Fourth Quartermaster
Training Regiment. The accused asked the charge of quarters for a
cigarette and when the charge of quarters told the accused that he did .
not have any, the accused made the same request of other soldiers present,
and received similer replies. The accused then said to Sergesnt Boyd,
"You've got a cigarette", and began patting Sergeant Boyd's pockets.
Sergeant Boyd then said, "You get away from me, if you want enything,
ask for it". The accused jumped back and started "cussing". The charge
of quarters then told the accused to leave the room end to go home and
"sleep it off". The accused backed out of the orderly room, ren hie
hand into his pocket in a threatening manner, and said, ™You're bigger
than I am and you are just trying to teke advantage of me". The accused
also stated that he would fight the charge of gquarters but that he (ec~
cused) would not fight fair. The charge of quarters replied to the sc-
cused by. saying, "If you pull a knife out of your pocket I'1l knock you
down". The accused then jumped off the porch and called out, "I'll be
back" (R. 39-41, 42-44, 44-46). ’

A short time thereafter a soldier, later identified as the ac-
cused, approached the sentinel on Post No. 1 near the guardhouse and
announced to the sentinel thet he was the corporal of the guard and
that he had come to exchange rifles with the sentinsl. 'The sentinel,
who was serving his first tour of duty as a member of the guard, ex-
changed rifles with this soldier. The evidence shows further that the
chamber of the rifle which the sentinel gave to this soldier had three
cartridges in it, whereas the chamber of the rifle which this soldier
gave to the sentinel was empty. After the exchange of the rifles, this
soldier walked a short distance and then ™started off et a good fast
trot". The sentinel thereupon opened the bolt of his newlyacquired
rifle, discovered that the r3fle was unloaded, and called out to this
soldier to halt. This soldier then turned, worked the bolt of his
rifle, and, without raising the rifle to his shoulder, pointed it to-
ward the sentinel. The sentinel jumped around the cornmer of the guard-
;house and called for the corporal of the guard. While he was explaining
tto the corparal of the guard whaet had happened, he heard a shot fired.
The sound of this shot ceme from the direction of Post No. 3. The senti-
nsl was not acquainted with the accused, but about 45 minutes later he
identifled accused by his voice, as the soldier with whom he had exchanged
rifles (R. 48-57).

Within a few minutes after the firing of the shot heard by
.the sentinel on Post No. 1, Privates lewis H. Coates and Jesse L. Boyd,
-who shared quarters with the accused in a building not far from Post
No. 3, were awakened, each by the calling of his name. They went into
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the hall and found the accused there. The accused told them that he had
just killed a man and requested them to take him to the guardhouse. The
accused was orying and very emotional. The accused kept repeating "I
didn't mean to kill him". He elso said that he was sorry that he had’
done it. Then asked where the dead man was, he said that he would show
then. Private Coates, accompanied by the accused and followed by Private
Boyd, then went from their quarters to the place on Post No. 3 where a
crowd was assembled and where the sidewalk was stained with blood. TUpon
arrivel at this place, Private Coates stated "Here's the man who did the
shooting", and the accused said "I did it, but I don't know why". Private
Boyd testified that the accused was not very drunk at that time but that
~ he did have a faint odor of alcohol on his breath. He also testified
that the accused did not have full control of his woice and body (R. 71,
73-76, 76-78).

The officer of the day heard a shot fired near Post No. 3 at
about 11;20 pems and ran to that area. There he found Private Henry
Mclean, the semtinel on Post No. 3, lying on the sidewalk. The officer
of the day asked the sentinel where he had been hit and who shot him.
Mclean replied that he had been hit in the leg and that he did not know
" the person who had shot him, but that the man who did the shooting ran
through the orderly room of Building 249. Shortly after the shooting,

. the rifle, which the accused had teken from the sentinel on Post No. 1,
" was found 1n the hall of Bullding 249. The bolt of the rifle was open,
there were two cartridges in the magazine but none in the chamber, and
the rifle mmelled of freshly burned powder. The rifle used by sentinsel
Melean had three cartridges in it, the number issued to members of the
guard, and gave no evidence of having recently been fired.

The evidence shows that Private lMclean was shot at about 11:20
pem. on May 27, 1942, end that he died at about 12:58 a.m., May 28, 1942.
It was also shown that an autopsy was performed on his body on Mey 28,
1942, and that it was ths opinion of the medical officer who made this
post mortem examination that Private Moclean had died as the result of a
hemorrhage caused by a laceration of the femoral artery, the large artery
.of the leg. 1In the opinion of this medical officer the femoral artery
was severed by a bullet passing through the tissues. It was explaimed
that the wound of the deceased was so located that an ordinary pressure
bandage or towrniquet would have been of no real value in stopping the
hegorrhage and that the only way in which the hemorrhage could have been
stopped would have been by an operation involving enlarging the bullet
site and tying the artery. 8Such an operation would have taken from 10
to 15 minutes of operating time, whereas the average normal person would
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have exsanguinatéd from such a wound in two or three minutes. The
deceased, however, did not die so quickly (R. 31-35).

5. The accused made an oral unsworn statement as followsg

"Sir, I had no intention of shooting Henry Mclean. I
didn't even know him, his nsme, and he never did anything
to me. I can remember that I was running end I ran into
him and almost knocked him down and he told me to drop my
gun and his gun hit mine and mine went off, sir. I went
down town that night with a boy friend and I bought a pint
of whiskey and we drank i1t and some wine end we went to a
house down there with some women, and my boy friend left.
After he left. I went upstairs with a woman and came back
end drank some more whiskey and my money was gone. I felt
myself slipping and started home. After I started home I
can't recall what happened.. I lost my head®™ (R. 79).

In addition, the accused made the following unsworn written
statement which his counsel stated had been prepared in the handwriting
of the accused and without the knowledge or assistance of his counsels

"Your Honor and Gentlemen of the Jury;

"I want to thank you for giving me this opportunity
to speak to you before I am sentenced. I do not make this
spesch to not have mercy upon me. I want to speak of the
army as & whole. I love the army and there is nothing I
can say egainst it. After all my bad treatment since I
have been in the Guard House. Before I would sey anything
against it I would say & thousand things for it. I know
the army builds you up and makes a man out of you. It
teaches you everything that is right. There is one thing
the army forgets to teach young men and boys whom might
fell in the seme pit that I have. That is about drinking
and being around prostitutes who drug you and take your
money. If only the army would take two weeks to teach
the soldiers about those things it would also be bene-
ficial, I lmow I am to be en exemple and God knows I hope
no one will make the seme mistake I made. I kmnow my case
is hopeless, however, I pray for the best and expect the
worst. In my opinion I believe I will get life or death.
So you see life to me is like a fish without water. What
good is a fishs' life without water and what good is mine
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without freedom. If I am to be sentended to prison for
life I would rather have death. I would rather have my
death in foreign service where I could die for more than
one man. My mother, father, brothers, sisters, your
mothers eand fathers and you! I know that one man can't
win & war. It tskes a million end ons men eand I might

be the ome. If you give me 1life my life would be nothing
to me or you. Especially the white race because you have
all ways had liberty, freedom snd speech. If you give me
life you will be taking away a little freedam. I am &
Negro boy who hasn't had much freedom. So if it 1s possi-
ble let me go fight for your freedom and my living without
being a slave. As I said before I'm not making this speech
so you may have mercy upon ms. I want you to Judge me aoc~-
cording to righteousness. Judge me as if I were your own
son. Waatever this sentence is I am willing to teke it but,
I knew not what I was doinge. May God forgive you for you
know not what you judge me. May God bless us all and
America™ (Pros. Ex. 7). :

6. - The evidence introduced in rebuttal shows that the clothing of
the deceased had no powder burns. An Ordnance officer testified that
guard amunition (the emmunition used in the rifle fired by the accused),
when fired into cloth from & gun such as that used by the accused would
make powder markiugs on the cloth at a distance of 5 feet. Om cross 7
examination this cfficer stated that the maximum distance at which such
powder burns could be produced on fabric was spproximately 15 feet. He
further testified that the rifle fired by the accused had a trigger pull
of about 6 to 7 pounds, and that it would not have been discharged by
striking asnother rifle (R. 0-82)

7« The accused is cha.rged with nmrder end the Specification alleges
that he "* * * did * * * with malice aforethought, willfully, deliberately,
feloniously, unlawfully, and with premeditation kill ons Private Henry
Mclean, * * *, by shooting him with a rifle®,

" Murder is defined as "s % % the unlawful killing of e humen being
~ with malice aforethought™. The word "unlawful" as used in this definition

means "# % * without legal justification or excuse™. A justifisble homi-
cide is "A homicide dome in the proper performance of a legal duty * * ",
Furthermere, en excusable homicide is one "# » » which is the result of an
sccldent or misadventure in doing a lawful act in a lawful manner, or which
is done in self-defense on & sudden affray, * * *", The definition of
murder requires that the death of the victim "* % % take place within a
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year and a day of the act or omission that caused it, * * *".(M.C.M.,
1928, par. 148 a). It is universally recognized that the most dis-
tonguishing characteristic of murder is the element of ™malice afore-
-thought™. The authorities, in explaining this term have stated that
the term is a technical one and that it cannot be accepted in the
ordinary sense in which the term may be used by the layman. In the
famous Webster case, Chief Justice Shaw explains the meaning of malice
aforethought as follows;

"# * % Malice, in this definition, is used in a
technical semnse, including not only anger, hatred, and
revenge, but every other unlawful and unjustifiable
motive. It 1s not confined to ill-will towerds one or
more individual persons, but is intended to denote an ,
action flowing from any wicked and corrupt motive, a

" thing done malo animo, where the faot has been attended
with such circumstances as carry in them the plain indi-
cations of a heart regerdless of social duty, and fatally
bent on mischief. And therefore malice is implied from
sny deliberate or cruel act against another, however

"~ sudden. .

* v x *

"s » % It is not the less malice aforethought, with-
in the meaning of the law, because the act is done sudden-
ly after the intention to commit the homicide is formed;
it is sufficient that the malicious intention precedes and
accompanies the aot of homicide. It is manifest, there-
fore, that the words 'malice aforethought,' in the descrip-
tion of murder, do not imply deliberation, or the lepse of
considerable time between the malicious intent to take life
and the actual execution of that intent, but rather denote
purpose and design in contradistinction to accident and mis-
chance" (Ccmmomvea.lth v. Webster, 5 Cush. 296; 52 Am. Dec. 711)

Similerly, the Ma.nua.l for Courts-Martial defines malice afore
thought as follows:

"Malice aforothought. - Mslice does not nscessarily
meen hatred or personal illewill toward the person killed, .
nor an actual intent to take his life, or even to take
anyone's life. The use of the word 'aforethought! does
not mean that the malice must exist for any particular
time before commission of the act, or that the intention
to Ikill must have previously existed. It is sufficient
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that it exist at the time the act is committed.

"Malioe aforethought may exist when the act is un-
premeditated. It may mesn eny one or more of the follow-
ing states of mind preceding or coexisting with the act
‘or omission by which death is caused: An intention to
cause the death of, or grievous bodily harm to, any per-
son, whethsr such person is the personal actually killed
or not (except whan death is inflioted in the heat of a
sudden passion, caused by adequate provocation); knowledge
that the act which causes death will probably cause the
death of, or grievous bodily harm to, any person, whether
such person is the person actually killsd or not, elthough
such knowledge is accompanied by indifference whether
death or grievous bodily harm is caused or not or by a
wish that it may not be caused; intent to commit any
felony. * * *" (M.C.M., 1928, par. 148 a).

"The words "deliberately" and "with premeditation®™ have been
held to mean "% » % an intent to kill, simply, executed in furtherance
of a formed design to gratify a fealing for revenge, or for the accamplish~
ment of some unlawful act" (Wharton's Criminal Law, ¥ol. 1, sec. 420).
These terms have also been defined as follows: '

"a » » Ths thought of taking life must have been con-
sclously conceived in the mind, the conception must have
been meditated upon, and a deliberate determination formed
to do the aot; * *» ® milice is deliberate and premeditated
when it has been dwelt upon at all in the mind, and when
motive or consideration moving to the aot has been to any
oxtent mentally weighed; premeditation may be as quick as
thought in the mind of man.

"s * ¢ A majority hold that no particular time is
nscessary, the existence rather than length of duration of
purpose or intent to kill being important. » * =" (Miller
on Criminal law, pp. 274-275). ;

When the evidence is examined in the light of the sbove con-
cepts it becomes apparent that the accused is guilty as charged. The
uncontradicted evidence shows that the accused shot and killed the de-
ceased. It is equally olearly established that this homicide was un-
lawful in that it was done without justification or excuse. Further-
mare, there 1s ample proof to support the findings that it was done
with malice aforethought. The faots show that the accused, on the
sveuing of the homicide, was in a quarrelsome freme of mind. He
threatened to kill the driver of the patrol truck when the military
polise required him to leavs the oity of Cheyenns. Shortly thereafter
he entered the corderly room of Company E and upon leaving threatened

-8-
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to fight the charge of quarters, asserting that he would not fight fair.
#hen he was expelled from the orderly room and told that he would be
knocked down if he drew a knife, he left with the threat that he would
be back., These various statements, made in & loose conversation by a
soldier obviously quarrelsome from the effects of drink, may have beemn
lightly and boastfully intended, but subsequent events interpret their
meaning and show that they were made in a cruel and vengeful spirit.

After leaving the orderly room in anger, the accused procured
an unloaded rifle and cumingly tricked the inexperierced sentinel on
Post No. 1 into exchanging his loaded rifle for the empty one of the
accused. When the sentinel discovered this deception and called upon
the accused to halt, the accused pointed the loaded rifle at the sentinel
and thus forced him to seek the protection of cover. The accused then
proceeded a short distance to the vicinity of Post No. 3 and there shot
Sentinel Henry lMclean. .

The act of the accused in thus killing the deceased clearly
appears to be the culmination of a malicious design. The accused first
threatened to kill the driver of the patrol truck. Next, he threatened
the charge of quarters with an unfair fight and warned him that he would
return. Then he procured a deadly weapon, threatened the sentinel from
whon he procured it,and finally shot and killed Sentinel Mclean. The
fact that the accused did not know the deceased does not alter the nature
of his orime or change the fact that the accused was possessed with a
premeditated purpose to kill. The evidence shows beyond any reasonable
doubt every element of the crime alleged.

8. Ths Board of Review has given careful consideration to the
following letters:

a. A letter dated August 5, 1942, from Mrs. Ema Thomps on

T to Captain Glen Jacoby.

b. A lotter dated August 5, 1942, signed “Citizens of Waco,

Texas™ but having no signatures and addressed to Qfficials

of Ft. Warren.

ce A ocard dated pugust 5, 1942, from Mrs. E, C. Curtis to
Captain Glen Jacoby.

de A letter dated sugust 7, 1942, from Mr. J. B. Cla.rk to
Captain Glen Jacoby.

e. A letter dated August 10, 1942, from Adah M. Fulbright
to Captain Glen Jacoby.

fo A letter dated Agust 11, 1942, from the accused to
The President. ,

ge A letter dated August 23, 1942, from Mrs. Maraguritte
Troutt to Mrs. Franklin D. Roosevelt.
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he A letter dated September 3, 1542, from Mrs. Maraguritte
Troutt to Service Command Area, QOmaha, Nebraska.

‘9. The oourt was legally constituted. No errors injuriously
affecting the substantial rights of the accused were committed during
the trial. In the opinion of the Board of Review, the record of trisal
is legally sufficient to suppart the findings of gullty sand the sentemce.
A sexntence of death or of imprisomment for life is mandatory upon a con-
viotion of murder, in violation of the 92rd Article of War.

o A/ﬁg T/ “/’;a\—, Judge Advocates.

P han ol tesaons , udgs aavooate.
‘ W ;M , Judge Advocate.
. /4
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UNITED STATES 33RD INFANTRY DIVISION

)

)

v. ) Trial by G.C.M., convened at

) Camp Forrest, Tennessee, August

Private LOYCE R. SOUTHERN ) 29, 1942. Dishonorable discharge
(34169461), Headgquarters ) ¢suspended) and confinement for
Battery, 124th Field ) two (2) years. Disciplinary

- Artillery Battalion. g Barracks.

OPINION of the BOARD OF REVIEW
HILL,. CrESSON and LIPSCOIB, Judge Acvocates.

1. The record of trial in the case of the soldier named above
has been examined in the Office of The Judge Advocate General and
there found legally insufficient to support the findings and sentence
in part. The record has now been examined by the Board of Review and
the Board submits this, its opinion, to The Judge Advocate General.,

2., Accused was tried upon the following Charge and Specifi-
cation: ’

CHARGE: Violation of the 58th Article of War.

Specification: In that Loyce R. Southern, Pvt. Hqg.
Btry., 124 F. A. Bn., Camp Forrest, Tennessee,
did, on or about August 5, 1942, desert the
service of the United States by absenting him-
self without proper leave from his organization,
with intent to shirk importent service, to wit:
cadre for an amphibian force, and did remain in
desertion until he surrendered himself at his
assigned place of duty, Camp Forrest, Tennessee,
on or about August 12, 1942.

He pleaded not guilty to the Specification and Charge in violation of
Article of Var 58, but guilty of absence without leave in violation of
Article of War 61. He was found guilty of the Charge and its Specifi-
cation. He was sentenced to be dishonorably discharged the service, to
forfeit all pay and allowances due or to become due, and to be confined
at hard labor for two years. The reviewing authority approved the
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sentence, uirected its execution but suspended the executicn of the
dishonorable discharge, and designated the United States Disciplinary
Barracks, Fort lLeavenworth, Kansas, as the place of confinement. The
proceedings were published in General Court-liartial Orders No. 60,
Eeadquarters 33rd Infantry Division, Camp Forrest, Tennessee, September
7, 1942.

3. The evidence shows that the Headquarters Battery, 124th Field
Artillery Battalion, of which accused vas a member returned to Camp
Forrest on about July 29, 1942, from a months absence at Fort Sill,

. Cklahoma. On about August 1, 1942, the battery commander, Captain
Edward J. Skarda, was notified that the battery was to furnish a forty
men cadre for the "Engineer Amphibian Command", The list furnished
for that cadre included the name of accused. The roster was checked
at a battery formation at which the entire batteryincluding accused
was present except for one man in the hospital., Captain Skarda
announced at the formation the names, including that of accused, of
the men who should be preparea to go on the cadre. The men to go had
to draw certain clothing, mainly shelter halves, On Monday afternoon,
August 3, Captain Skarda called together all forty men, including
accused, who were to go on the cadre and interpreted the 28th Article
of War to them. He believed that this might be a hazardous duty. He
had no idea whether these men were cadremen or replacements., At that
formation the men asked what was an amphibian command. Captain Skarda
explained its nature to the best of his knowledge. In reply to a
question why it was a hazardous duty, he explained as far as he had
knowledge from official sources, that it would probably move out after
2 short training period to an unknown destination. He also answered
to the best of his ability another question as to why they were taking
50 little equipment and not their ordinary equipment. He did not have
a definite answer but his theory was that if they got to a port of em-
barkation, they would be issued a new type of equipment and clothing.
Captain Skarda did not remember that the accused asked any question.
The accused did not come to him after the formation nor did he have any
request from the accused for a pass or a furlough. The accused re-
ceived all the clothing he was supposed to have. On Tuesday, the
morning prior to the evening accused left, the 33rd Division Artillery
sent around inspectors to check and see that the men had proper clothing
and equipment, The equipment of accused was checked and he was furnished
everything but one set of chinos which were late coming in. The cadre
had to be of grade six and seven and took practically all of the men in
the battery of these grades (R. 5-11).

The accused was not present in the béttery area at reveille
roll call on August 5, 1942. He was shown on the morning report of
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August 5, as "from duty to A.v.0.L. 12:01 a.m ". The moraing report
offugust 12, 1y42, showea him "from A.W.0.L. to confinement, 8:45
p.m.". Captain Skarda had no knowledge of his own why accusea left
ntexcept for the fact that accused was not on that cadre". WVhen
Guestioned wupon his return by Captain Skarda, accused stated that he
was worried about his folks at home and decided to go to see them.

He stated that he knewthat he did wrong. The accused had joined the
battery from Fort Bragg about the middle of July at Fort Sill. In
the opinion of Captain Skarda, accused was generally a willing worker
with above average intelligence (R. 9, 12-14; Ex. D).

4. The accused elected to make an unsworn statement that his
mother was worrying herself because three of the boys were in the
Army. He wanted to go back and see her because he knew she was worry-
ing. He intended to come back. He had spent all of his time at home
working on the farm and had never been away from home before. He was
inducted in the Army on April 28, 1942, sent to Fort Bragg, to Fort
5ill and then to Camp Forrest, and was very homesick. He knew they
were leaving, but did not know just when they were leaving. He was
gone only seven or eight days, always intended to come back and did
come back on the bus himself (R. 14-15).

5. The accused was found guilty of desertion with intent to
shirk "important service, to wit: cadre for an amphibian forcef®. The
evidence shows that he knew he was one of the men selected to form the
cadre and had been furhished new equipment. The company commander read
to the group, of which the accused was a member, the provisions of the
28th Article of War including the statement that "Any man shirking
hazardous duty shall be termed a deserter". The accused absented him-
self without leave from his organization, remained absent about seven
days and until after the departure of the cadre. The nature of the
duties to be performed after the formation of the cadre for an amphibian
force does not appear. The question requiring consideration is whether
the service designated, "cadre for an amphibian force" was."an important
service® within the meaning of the 28th Article of War.

#1Irportant service! within the meaning of Article of
War 28 has been defined as including 'all actual service
designed to protect or promote, in a manner direct and
immediate, the national or public interest or welfare! but
not including !what may be termed "prepsratory servicen!
(CM 151672, Lytle). The Board of Review has expressed the
opinion that the standards thus stated are generally
applicable in time of war and that

'transfers or movements for the organization or

expansion of new units, or for training purposes.

of routine character, not directly related to

-3 -
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the maintenance of internal order, embarka-

tion for foreign duty, possible contact with

‘the enemy, or other special functions of the
Army, may not be classified as important ser-
vice! (CM 224805, Conlon)." (CM 225422, Barrett)

In so far as appears in the record, the duties to be performed
by accused as a "cadre for an amphibian force* were intended to be
nothing more than those of routine training. The proof accordingly
does not show that the service alleged in the Specification was impor-
tant service within the meaning of Article of War 28, :

6. The record shows that accused shirked the service involved
in the formation of the cadre as alleged. That was an offense cogniz-
able under Article of War 96, more serious than mere absence without
leave. The Manual for Courts-~Martial does not prescribe a maximum
limit of punishment for this offense (CM 151672, Iytle; CM 224805,
Conlon; CM 225422, Ba.rrett). .

7. For the reasons stated, the Board of Review is of the opinion
that the record of trial is legally sufficient to support only so much
" of the findings of guilty of the Charge and Specification thereunder as
involve findings that accused did, at the time and place alleged, absent
without leave from his organization with intent to shirk the service of
a cadre for an amphibian force and did remain absent without leave until
‘he surrendered himself at the time and place alleged, in violation of
Article of War 96, and legally sufficient to support the sentence.

S W/ A’@V:‘ Judge Advocate.

(On leave.) - , Judge Advocate.

%4/ Ce %ﬂ&»y‘, Judge Advocate.
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UNITED STATES

Ve /
Private WALTER C. HAMBY
(14008768), Compeny E,
434th’ Infantry. A

PUERTO RICAN DEPARTMENT

Triel by G.C.M., convened at
Antigua Bese Command, Antigua,
British West Indies, June 2,
1942. Dishonorable discharge
and imprisomment for life.

e e e T S e el

REVIEWN by the BOARD OF REVIEW
HILL, CRESSON and LIPSCOMB, Judge Advocates.

le The Board of Review has examined the record of trial in the
case of the soldier named above.

2. The accused was tried upon the following Charge and Specifi-
cation;

CHARGE: Violation of the 92nd Article of Wer.

Specification: In that Private Walter C. Hamby, Company
"E", 434th Infantry, did, at Antigua Base Command,
Antigua, B.W.I., on or about 11:55 P.M. April 20,
1942, with malice aforethought, willfully, deliber-
ately, feloniously, unlawfully, end with premedita-
tion kill one Everett Frank Kuhns, a human being by
shooting him with a rifle.

The accused pleaded not gullty to and was found guilty of the Charge
snd its Specification. He was sentenced to be dishonorably discharged
the service, to forfeit all pay and allowances due or to become due,
and to be imprisoned for the term of ®your™ natural life. The review-
ing authority approved the sentence, designated the United States
Penitentiary, Atlanta, Geoargia, as the place of confinement, and for-
warded the record of trial for actiomn under Article of War 50%.

3. The evidence for the prosecution shows that the accused was,
on April 30, 1942, a member of the guard, and ceame off post at 10 p.m.
Two civilian employees, F. E. Kuhns (the deceased), and Ernest S.
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Goodbresd, came back from town bringing with them a bottle of Scotch
whiskey and entered barracks 103 at the base at about 11:30 peme
They invited two soldiers, Corporal D. T. Senft and Corporal Emerson
of the 35th Bombardment Squadron, to join them in the barracks. They
all sat down and had a drink. The accused came in shortly thereafter,
stood eround for & while, and asked for a drink. A third civilian
employee, Kenneth Rawson, stated that it was not his bottle and he
could not offer accused & drink. Corporal Senft told accused that he
cpuld not have it. An argument developed between Corporal Senft and
accused when Corporel Senft asked accused if he had been invited in
and then offered to bet $10 that he could throw accused out of the
barracks. Accused started to leave after shaking hands with Corporal
Senft. Accused muttered something as he went out. Corporal Senft
followed accused out and asked if accused had been cussing. The ac-
cused replied in the negative, told Corporal Senft to stay there as
accused would be back, and started ruming. Corporal Emerson thought
something was up when he sew accused rumning and tried to get Corporal
Senft to leave, The two corporals wemt back into barracks 103. Corporal
Senft had a drink, became sick, went outside and vomited, and did not
ereturn until after the shooting (R. 9-10, 12, 15-18, 19-21, 23).

The accused returned in about 10 minutes to barracks 103 with
a rifle, opened the door, pointed the rifle into the barrecks, and
motioned for Corporal Emerson to come out. Corporel Emerson started
out but stepped to one side to wait for accused to come in so that he
oould grab the rifle. ' Goodbread walked over and pushed the barrel of
the rifle out of the door. Kuhnsthen walked by Goodbread to the door,
opened the door, tried to get back into the barracks, but was shot and
fell to the floor with a very heavy impact. Goodbread then said to
Rawson, "Eddie is dead, the soldier killed him". Goodbread was three
ar four feet behind Kuhns, heard the report of the rifle, saw the flash,
and then saw accused go around the corner of the building with a rifle
in his hand. There was no one else in the immediate vicinity et the
time of the shooting (R. 9-10, 12-14, 15, 15, 20-22).

Shortly after 11:45 pemes Corporal James G. Pitts, Corporal of
the Guard,was roused in his bed in the guardhouse and told that there
had been & shootings As he was on the guardhouse step, the accused
came up with his rifle and raincoat, waved to Corporal Pitts, and said
-that he had just killed a man. The accused was excited. Corporal Pitts
examined the rifle of accused. The chamber smelled as if it had been
fired (R. 22-23). :

At 12115 aeme, May 1, 1942, Captain Walter E. Vermilyas,
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Medical Carps, examined the body of F. E. Kuhns, lying in a pool of
blood about & foot inside the door in building 103. There was a round
hole near the right ear and a gaping wound in rear portion of skull.
There were no powder burns on the body or the clothes. After an autopsy,
he reached the conclusion that death was due to a bullet wound of the
head with extensive destruction of brain tissue (R. 7-8).

At about 12:55 aem., May 1, Captain Vermilya performed a
sobriety test on accused at the guardhouse, found no trace of liguor on
his breath, but other tests proved that he had been drinking and was .
under the influence of an intoxicant, but was not drunk (R. 7-8). °

4, The accused testified that he was on guard on the night of
April 30, 1942. At 7 pems he purchased & pint bottle of rum and
carried it to his barracks. He went on post at 8 p.m, and was relieved
at 10 pemes After 10 o'clock he went to his barracks, drank half of the
rum, smoked a cigarette, and then drank the other half of the rum. He
went to barracks 103 where a bunch of fellows were sitting, talking and
drinking, snd asked if a man named "Doc" were there. After he went to
the other end of the barracks and talked with some fellows, two soldiers
and a civilian walked up and that is the last thing he remembered until
he woke up in the guardhouse the next marning (R. 25-26),

5+ "Murder is the unlawful killing of a human being with
malice aforethought. * * *,
» * *
"Malice aforethought.= Malice does not necessarily
mean hatred or personal ill-will toward the person killed,
nor an actual intent to tske his life, or even to take
anyone's life. The use of the word 'aforethought' does
not meean that the malice must exist for any particuler
" time before commission of the act, or that the intention
to ki1l must have previously existed. It is sufficient
that it exist at the time the act is committed. (Clark.)
"Malice aforethought may exist when the act is un-
premeditated. It may mesn any one or more of the follow-
ing states of mind preceding or coexisting with the act
or omission by which death 1s caused: An intention to
cause the death of, or grievous bodily harm to, any
person, whether such persom is the persom actually
killed or not (except when death is inflicted in the
heat of a sudden passion, caused by adequate provoca-
tion); knowledge that the act which causes death will
probably ocause the death of, or griewous bodily harm
to, any person, whether such person is the person
actually killed or not, although such knowledge is
accanpanied by indifference whether death or grievous

-3-
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bodily herm is caused or not or by a wish that it me.y
not be caused; intent to commit any felony. * * #."
(Paro 148 E._, M.CQM., 1928.)

6. The evidence is undisputed that the accused opened the door of
barracks 103 and pointed a rifle through the door. then F. E. Kuhns
started out the door, a shot was fired, killing Kuhns, and the accused
went around the cornmer of the building with a rifle in his hand. The
acoused with his rifle met the corporal of the guard at the steps of
' the guardhouse and said that he had just killed a man. The chamber of
his r ifle smelled as if it had been fired. The autopsy showed that
death was due to a bullet wound of the head with extensive destruction
of brain tissue. Although no person testified that accused actually
fired the fatal shot, the evidence conclusively shows thet he did fire
it.

The accused had earlier entered barracks 103 and asked for a
drink from the group which had a bottle of whiskey on & table. He
did not get a drink and an argument arose between accused and Corporal
Senft about throwing accused out of the building. ithen accused left
he told Corporal Senft to stay there until accused cames back. Corporal
Senft was not there when accused came back with the rifle. It was ap-
parently a matter of chance that Kuhns started to go out the door and
wes shot. The record does not show that Kuhns took any part in the
earlier argument, although he and Goodbread provided the bottle of
whiskey from which accused desired a drink.

In the opinion of the Board of Review, the evidence is clear
that the accused attacked Kuhmswithout any provocation and without any
necessity of self defense. The record establishes beyond any reasonable
doubt that the homicide was committed by accused with malice aforethought,
willfully, deliberately, unlawfully, and with premeditation as alleged.

Such an act constitutes murder in violation of Article of War 92.

7. The charge sheet shows that accused is 23 years of age and that
he enlisted at Fort Jackson, South Carolina, January 16, 1941.

8. The court was legelly constituted. No errors injuriously af-
fecting the substantial rights of the accused were committed during
the trial. In the opinion of the Board of Review the record of trial
is legally sufficient to support the findings end sentence. A sentence
either of death or of imprisomment for life is mandatory upon conviction
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of the 92nd Article of War. Confinement in a penitentiary is author=-
ized by Article of War 42 for the offense of murder, recognized as ean
offense of & civil nature and so punishable by penitentiary confinement
by Sections 273 and 275 of the Criminal Code of the United States (18

U.S.C. 452, 454).

Aot S0 /’4—5@\( s Judge Advocate.

' %X/\M%ﬂ%@‘yp/ » Judge Advocate.
%’L&t/ Co //@W/ , Judge Advocate.
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Ve Prial by G. C, M., convened at
Camp Blanding, Florida, August
12 and 13, 1942, Dismissal and
confinement for six (6) months,
Disciplinary Barracks.

First Lieutenant WILLIAM
B, LATHAL (0=422756), 142nd
Infantry.

 OPINION of the BCARD OF REVIEY
HOOVER, BAUGH and HARDY, Judge Advocates.

l. The record of trial in the case of the officer named above
has been examined by the Board of Review and the Board submits this,
its opinion, to The Judge Advocate General.

2, Accused was tried upon the following Charge and Specifi-
cations;

CHARGE: Violation of the 93rd Article of Var.

Specification 1: 1In that First Lieutenant William
E. Latham, 142nd Infantry, did at or near Atlantic
Beach, Florida on or about July 7, A. D, 1942
feloniously take, steal, and carry away one black
Ford automobile casing, size 6.00 x 16, serial
number V-422788, value of about twelve dollars
(;12.00), the property of hoy S. Fletcher, a
civilien. :

Specification 2 (Finding of not guilty).

ile pleaded not guilty to the Charge and Specifications, He was found
guilty of the Charge and Specification 1 thereunder, and not guilty of
Specification 2., No evidence of previous convictions was introduced.
lle was sentenced to be dismissed the service, to forfelt all pay and
allowances dug or to become due, and to be confined at hard labor, at
such place as the reviewing authority might direct, for six months.
The reviewing esuthority approved the sentence, designated the United
States Disciplinary Barracks, I'ort Leavenworth, Kansas, as the place
of confinement and forwarded the record of trial for action under
Article of Viar 48,
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3, Since the court found accused not guilty of Specification 2,
only the evidence relating to Specification 1 of the Charge will be
considered, The evidence shows that on the night of July 7, 1942, the
right front wheel of a 1942 Ford sedan belonging to Roy S. Fletcher,

a civilian salesman of Moultrie, Georgia, was stolen while the car was
parked on a street in Jacksonville Beach, Florida. The wheel was mount-
ed with a black 6.00 by 16,00 Ford autcmobile tire casing, The casing
had been used about 7% months and had been run less than 10,000 miles
(Exe A)e Fletcher notified the civil police of the loss of his tire,
but before the police arrived at the scene (R. 7, 14) located it him=
self on the right front wheel of a 1940 Ford maroon two-door sedan
parked in Jacksonville Beach, near the "Flag", a “recreation hall®

(Re 17). The car on which the casing was found bore a Georgia li-
cense and a "Camp Blanding plate" (ix, A)., Vhen the police arrived
Fletcher was standing beside the maroon car, and identified his tire
casing (R. 7, 14). About an hour and fifteen minutes after the theft
was reported (R, 12), and after Patrolman A. Sands and Sergeant Russell
Seymour of the Jacksonville Beach police had stood for about twenty-
five minutes beside the car on which the stolen tire had been located,
accused walked up to the car. His shirt was open and wet with per-
spiration (R. 14) and his "tie was down" (R. 11, 14). le stood by the
rolice officers for a minute or two, and when asked by Patrolman Sands
what he wanted, stated that the car was his (R. 8, 14). He was there-
upon arrested and taken to the police station (R. 8). He at first
denied any knowledge of the casing (R. 15) but some thirty to forty-
five minutes later (R. 9), while being questioned, stated to the ecivil
police that he had taken the casing (R. 10, 15, 18). Accused there-
after consented to the casing being taken from his car and placed on
Fletcherts car, and authorized Sergeant Seymour to have the change
made at accused's expense (F. 13, 15). Accused paid for the change
(Rs 21), The change of Fletcherts casing to the car belonging to
accused was effected by removal of the entire wheel from Fletcher's
car, plecing it on accused's car, and then placing on Fletcher's car
the wheel and casing removed from accused's car. The current ceil-
ing price fixed by the Government for a used casing of the size de-
scribed was #8,10 (R. 35), but the Fletcher casing had a possible
"actual value" of about §$17.50 (R. 33), Fletcher was not acquainted
with accused (Ex. A).

At the time accused was taken into custody he had four tire cas-
ings on the wheels of his car and four "in the back" of the car, One
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of .the four caeingé in the back was mounted on a eﬁare wheel (R 10,
11, 16)., The four in the back of the car were all used tires in
npretty bad shape" but apparently still usable (R. 19).

When asked by the police why he had taken the casing in question
accused stated that he must have been drunk (R. 11). Patrolman Sands
testified that when apprehended accused was not drunk or suffering
from a “hangover" but that, in witness' opinion, accused had pre-
viously been.drunk (R, 12). This witness also testified that ac-
cused did not stagger and answered gquestions clearly and distinctly
(Re 11). - Sergeant Seymour testified that when he first saw accused
witness did not smell ligquor upon him and that. accused did not talk
or act "like he was drunk" (R. 18). ‘ .

Accused testified that on the night of July 7 his organization
was %bivouaced down by the beach", and that he went 1o Jacksonville
Beach to meet a "lady friend" in the vicinity of. the Flag (I 40,

- 41), He drank some whiskey before he started and drank more on the
way. He had consumed between 1/3 and 1/2 of a pint before he arrived
at Jacksonville Bezch at about 9 p.m. (R 40, 41), and was “feeling
good® (R. 40). He had one "flat" on the way and changed the tire
himself (R. 41). Vhen he reached the Flag the girl was.not there.
~¥While waiting for her he consumed the remainder of. the.pint of
whiskey and became drunk (R. 41, 42). He went into .the "recreation
center", sat dowm at a table and drank three or.four bottles of beer.
He then went back to his car. The next thing he remembered was that
.-someone flashed a light in his face, asked if the car was his and
reached in and seized the keys. Accused left his car, walked up and
down the beach in a confused state of mind for a time. and finally re-
turned to his car. He remembered that when he returned.to his car
there were eight or.ten people around it, including two civ1l police
(Re 49, 52) who asked him whose car it was, and that the police took
him to jail in a "patrol car", not in a "station wagon" (R. 49). He
- did.not remember that anything was sald about tires or what .any of

. his answers were to questions asked. He. .did not. recall anything
that occurred between the time he was taken to jail and the time

at which he was awakened and turned over to the military police the.
following morning, The first he knew of paying for the changing of
tires was when he was told of it next morning by the civil police

(R. 51). Accused also testified that he did not need the tire cas-
ing involved, having eight tires, four of which were used tires,
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unbroken and with ®some tread on them", bought by him unseen from a
Sergeant Harby, and shipped from Houston, Texas (R. 45, 46, 54).

He had recently had five or six "flats* with the tires on his car,
He intended to have an enlisted man who had been transferred to
Texas drive his car fram Jacksonville, Florida, to his home at
Stephenville, Texas, on July 8, 1942, or soon thereafter (R. 45,
47).

Major Mark Zeiffert, Medical Corps, whose qualifications as

. an expert psychiatrist were conceded, testified for the defense.
His testimony was based upon what accused told him in an hour's ex-
amination of accused on the day of the trial (R. 28). Based upon
what accused told witness as to his condition on the night of July
7, 1942, Major Zeiffert was of the opinion that accused, dus to use
of alcohol, had a ®spotty memory" on the night of July 7 (R. 26);
that after he arrived in Jacksonville Beach that night

fhe could. have been and probably was sufficient-
ly intoxicated to have these episodic periods of
amnesia so that he might remember certain rather
startling things and not remember other things#
(R. 27),

and that he probably had periods on that night in which he had a

loss of memory, He testified that 1t was possible for accused to

. have taken a tire off another car and changed it to his own without
realizing or recalling what he had done (R. 31)., He also testified
that at the time in question accused was, in witness' opinion,
temporarily insane (R. 33) in the sense that when one is drunk enough
he does not appreciate the full consequences of what he does (R. 34)
The prosecution repeatedly objected to this witness! testimony upon
the ground that it was based only on statements privately made by ac~
cused, but the objections were overruled (R. 25, 27, 28).

4o The evidence clearly shows that on the night of July 7, 1942,
the automobile casing described in Specification 1 of the Charge was
wrongfully removed frcm the car of the civilian Fletcher while the car
was parked in Jacksonville Beach, Florida, The stolen wheel and cas-
ing were located on accused'!s car, parked in the same vicinity, Ac-
cused later admitted that he had taken the property. Accused testi-
fied that he was so drunk that he did not remember anything about
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taking the casing, and a psychiatrist testified, in substance, in
support of accused's statement, that a man might be so drunk as to
suffer episodic periods of amnesia. The two civil policemen who
arrested accused, however, testified that he was apparently sober
at the time of his arrest. Accused's own testimony shows that he
remembered many details of what occurred at the time he was ar-
rested, and that his asserted loss of memory occurred only as to
those incidents which were directly incriminating.. In view of all
the testimony and of the circumstances under which the property was
taken, the Board of Review entertains no doubt that accused was ful-
1y capable of entertaining the specific intent to steal as found by
the court.

Accused also testified that he already had eight tires and did
not need the stolen casing, but the evidence shows that accused had
recently had difficulties with the tires he had been using, that he
had recently bought four badly worn used tires and that the stolen
casing was comparatively new, It further appears that accused con-
templated having his car driven, at an early date, from Jacksonville,
Florida, to Stephenville, Texas. Under the circumstances, accused's
assertions of lack of a dishonest motive are unworthy of belief. It
must be inferred from the evidence that he believed that he needed
a tire casing and that he resorted to larceny to obtain it.

5. The court, over objection by the trial judge advocate, ad-
mitted in evidence expert opinion testimony of Major Zeiffert as to
the mental condition of accused on July 7, 1942, based upon what the
accused had privately told him on the date of the trial about ac-
cused's condition on July 7. The general rule is that expert opin-
ion evidence must be based upon facts proven, facts known to the
-witness, or upon evidence already adduced and assumed to be true
(Whartont's Cr. Eve. (11lth ed.), Vol., II, sec. 1020, p, 1781; 20 Am.
Jur., sec, 850, p. 711). And where an expert examines an accused,
not as a patient, but for the purpose of qualifying himself as a
witness, his opinion based upon what such person told him as a
history of his case, is not admissible (20 Am, Jur., sec. 366, p. 728;
- 65 AJL,R. 1219). It was not improper for the court to consider this
witnesst! expert opinion as to the effect, generally, of drunkenness
upon a man's mental capacities, but the witness' opinion, specifical-
1y, as to accused's mental condition on July 7 was incompetent. Since,
however, this inadmissible testimony inured to the benefit of the ac-
cused, his rights could not have been injuriously affected thereby.
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6. Var Department recards show that accused is 24 years o1
age. He graduated from John Tarlton Agricultural College, Stephenville,
Texas, in 1939, and attended the University of Texas for one year,
He enlisted in the National Guard in October, 1936, and served as
private, corporal and sergeant until appointed a second lieutenant -
therein July 14, 1941. He was promoted to first lieutenant on April
24, 1942, lie has been on active duty as an officer since July 15,
1941,

7. The court was legally constituted. No errors injuriously
affecting the substantial rights of accused were committed during
the trial. In the opinion of the Board of Review the record of trial
is legally sufficlent to support the findings of guilty and the sen-
tence and to warrant confirmation thereof, Dismissal is authorized
upon convicticn of violation of Article of War 93,

MM Judge Advocate,

/ LA, s Judge Advocats,
AT LZ7 , Judge Advocate,
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1st Ind.
War Department, J.A.G.O., - To the Secretary of Viar.

l. Herewith transmitted for the action of the President are the
record of trial and the opinion of the Board of Review in the case of
First Lieutenant William E, Latham (0-422756), 142nd Infentry.

2. I concur in the opinion of the Board of Review that the record
of trial is legally sufficient to support the findings of guilty and the
sentence and to warrant confirmation of the sentence. Accused stole an
automobile tire casing by removing it at night from a civilian stranger's
car while the vehicle was parked upon a public street. Accused had been
drinking, He testified that he was so drunk he did not recall what had
occurred, but the testimony of persons who saw him soon after the theft,
as well as the circumstances under which the casing was taken, shows be-
yond reasonable doubt that accused was capable of entertaining the specif-
ic intent to steal., The stolen property was recovered., Accused's previous
record was good., The sentence is appropriate but under all the circumn-
stances I believe the unexecuted confinement and forfeitures may properly
be remitted and that the dismissal may properly be suspended. I recom-
mend that the sentence be confirmed, that the confinement and forfeitures
be remitted and that the sentence to dismissal be suspended,

3. Consideration has given to a letter from Honorable Sam M, Russell,
House of Representatives, dated September 2, 1942, and to a letter fram Nr,
Go He VWilliamson, Stephenville, Texas, dated September 2, 1942, both ad-
dressed to The AdJjutant General, requesting clemency in Iieutenant Latham's
case, The letter from Representative Russell and a copy of the letter
from Mr, Williamson are attached to the 201 file of accused. Consideration
has also been given to three letters fram accused, dated "Sunday" (August
. 3, 1942), August 30 and August 31, 1942, respectively, inclosed herewlth,
informally delivered to this office by the Honorable Sam Russell, House of
Representatives, on September 29, 1942,

4« Inclosed are a draft of a letter for your signature transmitting
the record to the President for his action, and a form of Executive action
designed to confirm the sentence, to remit the unexecuted portions of the
sentence to confinement and forfeitures, and to suspend the sentence to
dismissal, should such action meet with approval.

jC— ‘:) -
‘M ,q,daAQ._\. — Rt NIGE. I P S -

Myron C. Cramer,
Major General,
4 Incls, The Judge Advocate General.
Incl.l-Record of trial,
Incle.<2-Craft of let, for
sig. Sec. of War,
Incl,3~Forn of action,
Incl.4=3 let. from accused.
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UNITED STATES 30th INFANTRY DIVISION

)

)
V. ) Trial by G.C.M., convened at
. ) Fort Jackson, South Carolina,
Private ALBERT J. MEINDERS )
(37113814), Company H, 117th )
Infantry. )

August 22, 1942. Dishonorable
discharge and confinemeiht for
six (6) years., Reformatory.

HOLDING by the BOARD OF REVIEW
HILL, CRESSON and LIPSCONMB, Judge Advocates.

» 1. The record of trial in the cgse of the soldier named above
has been examined by the Board of Review. ,

2., Accused was found guilty of wrongfully and knowingly en-
couraging and permitting his wife to engage in acts of prostitution,
in violation of Article of War 96. He was sentenced. to dishonorable
discharge, forfeiture of all pay and allowances due or to become due
and confinement at hard labor for six years. The reviewing authority
approved the sentence, designated the Federal Reformatory, Chillicothe,
Ohio, as the place of confinement, and forwarded the record of trial
for action under Article of War 50—

3. Confinement in a Federal reformatory is not authorized in
this case. Paragraph 90 b, lanual for Courts-llartial, provides:

"Subject to such instructions as may be
_ issued from time to time by the War Department,
the United States Disciplinary Barracks at Fort
Leaverworth, Kans., or one of its branches, or
a military post statlon, or camp, will be desig-~
nated",

War Department letter dated February 26, 1941 (AG 253 (2-26-41)E),
subject: M"Instructions to reviewing authorities regarding the
designation of institutions for military prisoners to be confined in
a Federal penal or correctional institution", authorizes confinement
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in a Feﬁeral reformatory only when confinement in a penitentiary is
authorizéd by law (CM 220093), Unckel).

Penitentiary confinement is not authorized by Article of
" War 42 for the offense of wrongfully encouraging and permitting his
wife to engage in acts of prostitution, of which this accused was
convicted, That offense is not punishable by confinement in a peni-
tentiary for more than one year by some statute of the United States
" of general application within the continental United States, excepting
section 289, Penal Code of United States, 1910, or by law of the Dis-
trict of Columbia. The offense alleged does not come within the "White
Slave Act" (18 U.S.C. 387 to 404) or within any of the pandering sections
of the District of Columbia Code (22-2705 to 2713, D.C. Code 1940).

‘ 4+ There 18 no maximm limit of punishment prescribed by para-
graph 104 ¢, Manual for Courts-Martial, 1928, for the offense of which
accused has been found guilty.

5.' For the reasons stated the Board of Review holds the record
of trial legally sufficient to support only so much of the sentence
as involves dishonorable discharge, forfeiture of all pay and allow~-

ances due or to become due and confinement at hard labor for six yeers
in a place other than-.a'penitentiary, Federal correctional institution

or reformatory.
T S, -
» - udge Advocate.
Dliaadolnossor ;- sz savocste.

,‘Judgé AdVOcate.
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SOUTHEEN CALIFORNIA SECTOR
UNITED STATZES VESTERN DEFELNSE COMEAND
Trial by G. C. i{l., convened at
Inglewood, California, August
19, 1942. Dishonorable dis-
charge (suspended) and confine-
ment for six (6) months. Camp
Haan, California.

Ve

Corporal DONALD C, HERNDON
(6266828), Battery C, 73th
Coast Artillery (AM).

e et N e N e e s

HCOLDING by the BOARD QF REVIEW
HOOVER, COrP and SARGENT, Judge Advocates.

.le The record of trial in the case of the soldier named above
has been examined in the Qffice of The Judge Advocate General and
there found legally insufficient to support the findings and sen-
tence, The record has now been examined by the Board of Review,

2. Accused was tried upon the following Charge and Specifi-
cations:

. CHARGE: Violation of the 86th Article of War.
Specification 1: (Finding of not guilty).

Specirication 2; In that Corporal Donald C. Herndon,
Battery C, 78th Coast Artillery (AA), Long Beach,
California, being on guard and posted as a sentinel,
at Battery C, 78th Coast Artillery (AA), Long Beach,
California, on or about 12:10 a.m., July 29, 1942,
was found sleeping upon his post.

[le pleaded not guilty to the Charge and Specifications, He was found
not guilty of Specification 1 and guilty of the Charge and Specifi-
cation 2 thereunder. No evidence of previous convictions was intro-
duced, He was sentenced to dishonorable discharge, forfeiture of all
pay and allowances due or to become due and confinement at hard labor
for five years. The reviewing authority approved the sentence, re-
duced the period of confinement to six months, suspended execution of
the dishonorable discharge and designated Camp Haan, California, as
the place of confinement, The proceedings were published in General
Court-iiartial Orders No. 80, Headquarters Southern California Sector,
Tiestern Defense Command, September 9, 1942,
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3. The evidence shows that at 9 pem., July 28, 1942, at Long
Beach, California, accused was posted by the sergeant of his battery
guard for a four-hour tour of duty as a sentinel in a machine gun
pit (R. 7-9, 17, 41). At about 12:10 a.m., July 29, 1942, he was
found asleep in a sentry box approximately 30 or 40 feet fram the
gun pit (R. 9, 10, 22=24, 32). Accused was "in moare or less of a
reclining position, His head was down on his chest"® (R. 25). Be-
faore he was aroused it was necessary to call his name several times
(Re 26)s He had not been relieved from his post (R. 11, 16, 20, 24,
26, 39, 45-46).

The gun pit where accused was posted was equipped with a fifty
caliber machine gun, and was circular, about 10 feet in diameter
(Ke 13). The sentry box, about four feet square (R. 32), was equipped .
with a telephone (R. 33, 40), and was situated on top of a "dug outt
(Re 9=10, 32). The box and pit were connected by a tunnel (R. 25).

In the dug out, abcut 10 or 15 feet below the sentry box, were sleep-
ing quarters (R. 10) where accused had one of the bunks (R. 41). At
night the top of the sentry box was removed for the purpose of observ-
ing attacks {ram the air, and both a sentinel in the box and a sen-
tinel in the gun pit commanded an identical view (R. 32, 37, 38, 49).

Orders required that one sentinel be posted in the sentry box
and another in the gun pit (R. 33). Then accused was posted in the
pit another man was posted as an air guard in the sentry box, Ac=
cused was also an air guard (R. 9, 19-20, 38=39). His duties were
to protect personnel and materials from air and ground attack (Re 9-
10), and he was also charged with the usual duties of a sentinel and
of a gas sentry (R. 13, 19). Upon an attack, accused was to fire the
machine gun in the pit as a warning and to fire at the enemy target
immediately (Re. 15-16, 25, 27, 42). He was required to remain in the
pit in order to perform this duty (R. 25), and at no time in the dis~
charge of his duties as a sentinel in the pit was he to enter the
sentry box (Re 38-40). . If he desired to secure a relief he was to
call the man on duty in the sentry box or the sergeant of the guard
(Re 40). Accused was not able to perform his gun pit duties from
the position in the sentry box where he was found sleeping (Re 32).

A standing oral order charging the sentinel in the gun pit with
the duty of immediately firing the machine gun in the event of attack
had been issued by accused!s battalion commander at a meeting of all
section leaders two months prior to the commission of the offense al-
leged, All section leaders were necessarily familiar with the con=-
tents of thls order which had never been rescinded. These section

Ll
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leaders were checked twice each night to insure their compliance with
this oral order, accused!s machine gun sectlion leader included (R. 28,
29, 35, 36). The.order defined the limits of accused!s post as the
pit itself (Rs 30)s Accused himself was a leader of the machine gun
section but it was not known whether he was present at the meeting
when the terms of the standing arder were made known (R. 15, 34, 36).
When accused was posted as a sentinel by the sergeant of the guard,

the sergeant checked his equipment but gave him no special instructions
as to his duties or the limits of his post as "being a non—commissioned
officer himself, I took it for granted he knew his job himself the same
ag I did* (R. 12, 13, 22). Accused had been posted as a sentinel on
that post severaa. times before (R. 18, 47), and knew "what the mission
of the sentries on that post was® (It. 10)

No guard orders were posted in the gun pit (R. 29, 30). Orders
posted in the ®Battery" stated that “there would be two guards at the
position and that they would act as air guards, against ground attack
and the normal guard orders" (R. 29)e. Guard orders for the position
were also posted on the bulletin board in a bivouac about eighteen
feet from the sentry box. As a machine gun section leader accused
had charge of posting on the bulletin board in the sentry box the or-
ders for the duties of his section (R. 34, 36, 37). Xen were required
to read the bulletin board daily (R. 34). On the bulletin board in
the sentry box two arders were posted. (me order stated who would post
the guard and the number of guards on duty at the position. The other,
entitled "Special Qrders for No, 1 and No. 2 Machine Guns®", was admit-
ted in evidence (R 34-38; Def. Ex. 1). The second proviso of this ar-
der requires that the "Sentry box cover will be open at all times, for
the purpose of air guard®. Normally, accused was not a sentinel but
acted in this capacity on the evening in question because of the short-
age of men (R. 36).

- 4e The uncontradicted evidence shows that accused was, at the
place alleged, duly posted as a sentinsel, and that before being re-
lieved he was, at the time alleged, found sleeping in a sentry box
about 30 or 40 feet from the spot where he had been posted. As ac-
cused was posted in the gun pit and found sleeping in the sentry box,
the question arises as to whether accused was, in fact, found sleep-
ing ypon his post within the meaning of Article of War 86.

. The evidence shows that accused'!s duties were those of an air
guard and gas sentry. He was also a sentinel charged with the pro-
tection of persomnel and material from ground attack, He was posted



(252)

in the gun pit and was charged with the firing of a machine gun in

the event of enemy attack. According to oral stending orders the lim-
.its of accused!s post were the gun pit jtself. At no time in the dis-
charge of his duties was accused to leave the pit and go to the sentry
box. By going to the sentry box he thus placed himself in a position
from which he could not at once perform his duty of serving the gun,
but from which he could adequately perform his remaining general duties
as a sentinel as well as his duties as an air guard and gas sentinel,
It may safely be said that fram the position in which he was found
asleep accused could adequately perform a substantial part of hls .
duties as a sentinel.

The Manual for Courts~}artial provides that:

A sentinelts post is not limited to an imagin~-
ary line, but includes, according to orders or cir-
cumstances, such contiguous area within which he may
walk as may be necessary for the protection of prop-
erty committed to his charge or for the discharge
or special orders. The sentinel who goes anywhere
within such area for the discharge of his duties
-does not leave his post, but if found drunk or
sleeping within such area he may be convicted of
a violation of this article" (par. 146a, M,C.M,)

#The offense of leaving post is not camitted
when a sentinel goes an immaterial distance from
the point, path, area, or object which was pre-
scribed as his post? (par. 146c, L.C.M.)

The Board of Review sald, in a case in which a soldier had been found
guilty of leaving his post before he was regularly relieved

"ee¢ The post of a sentinel is, therefore, that
position or area, designated by arders of various
degrees of exactness, on or from which he may ef-
fectively perform his duties s,
* * 3% %* S

"The test, therefore, to be applied in ascer-
taining whether a sentinel has left his post is to
determine whether he has so far removed himself from
his normal positions or area of duty as to be unable’
adequately to perform his duties® (CM 222856, Stevenson).
(Underscoring supplied.,) -

4
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The purpose of Article of War 86, implicit in the language
used, is to punish those omissions of vigilance and failures to per-
form duty incident to drunkenness or sleep or incident to leaving
the designated place of duty. The foregoing quotations trom the llanual
and from the holding of the Board of Review support this view. The
Article does not define the post of a sentinel, FHis post is his place
of duty and is not to be rigidly measured in inches, feet or yards.

A sentinel does not escape his obligaticns of vigilance by the simple
expedient of stepping outside a designated area. If the purpose of
the Article is to be achieved the gravamen of the oftfenses denounced
thereby must te in the omissions or failures to perform the duties
imposed, The soldier 1s a sentinel regardless of his position, if
from the position he assumes he is able adequately to perform his
duties or any substantial part of them. Inasmuch as the accused in
this case vhen found asleep was in a place from which he could have
performed a substantial part of his duties as a sentinel had he been
avaxe6 he was asleep upon his post vithin the meaning of Article of
War 86.

The evidence is legally sufficient to support the findings
of guilty., *

5. For the reasons stated the Board of Review holds the record -
of trial legally sufficient to support the findings of guilty and the
sentence,

Judge Advocate,
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UNITED STATES 30TH INFANTRY DIVISION

Ve Trial by G. C. M., convened at
Fort Jackson, South Carolina,
August 24, 1942. Dishonorable
discharge (suspended) and con-
finement for three (3) years.
Disciplinary Barracks,

Private First Clags RALPH
We LINEBERGIR (R0454972),
Company K, 120th Infantry.

OPINION of the BOARD OF REVIEW
HOOViR, COPP and HARDY, Judge Advocates.

1. The record of trial in the case of the soldier named above,
having been examined in the Office of The Judge Advocate General and
there found legally insufficient to support the findings and sentence
in part, has been examined by the Board of Review and the Board sub-
mits this, its opinion, to The Judge Advocate General.

2+ Accused was tried upon the following Charge and Specifi-
cation:

CHARGE: Viclation of the 58th Article of Wars

Specification: In that Private First Class Ralph

W. Lineberger, Company "K", One Hundred Twentieth

. Infantry, did, at Fort Jackson, South Carolina, on
or about August 6, 1942, desert the service of the
United States by absenting himself from his organi-
zation with intent to shirk important service, to
wit: transfer to an undisclosed destination and did
remain absent in desertion until he surrendered him-
self at Fort Jackson, South Carolina, on or about
August 10, 1942,

He pleaded not guilty to and was found guilty of the Charge and Speci-
fication. No evidence of previous convictions was introduced. lle was
sentenced to dishonorable discharge, forfeiturs of all pay and allow=—
ances due or to become due, and confinement at hard labor for three
years. The reviewing authority approved the sentence, directed its
execution, but suspended the execution aof the dishonorabvle discharge
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and designated the United States Disciplinary Barracks, Fort Leavenworth,
Kansas, as the place of confinemente The proceedings were published in
General Court~}artial Order No. 58, Headquarters 30th Infantry Division,
September 8, 1942,

3. The evidence shows that accused absented himself without leave
from Fort Jackson, South Carolina, on August 6, 1942 (Re 63 Ex. A)s He
surrendered at the same place on August 10 (R. 13; Ex. A). On August 5
the acting first sergeant of his company had advised accused that he was
to be transferred immediately (the nature of the transfer was not stated),
had told him to check his equipment and had restricted him to the company
street (R. 5). Accused was not advised of the date on which the transfer
would be made (Re 5). The transfer was made on August 8 (R. 7). The*
first sergeant testified that accused had always been attentive to his
duties and a "very good" soldier, and had never, to witness! knowledge,
been previously charged with an offense (R. 8). The company commander
testified that the accused is "not a leader at all btut he is a very good
private #6¢ one of the best" (R. 9).

Accused testified that after he had been placed onithe alert and
instructed to remain in the company street (R. 10), he .and another
- soldier drank a quart of whiskey, became drunk and left camp at about
4230 or 5 pem., August 6. He had no intention to desert or to avold
the transfer, but intended to return the next day (R. 10, 11)

4e The circumstances surrounding the proposed transfer and the cir-
cumstances of accused's absence do not differ materially from the circum-
stances of the Barrett case (CM 225422), in which the Board of Review
recently expressed the opinion that service incident to transfer of a
“soldier to an undisclosed destination was not important service within
the meaning of Article of Viar 28 and that the shirking of such service
was not desertion. The standards to be applied in determining whether
any particular service is important, as stated in that opinion and in
the opinion of the Board of Review in CH 224805, Conlon, are applicable
here. The evidence in the present case sufficiently shows that accused
intended to shirk the service incldent to the transfer involved in the
findings but, applying the standards mentioned, is not sufficient to
show that the service was important service within the meaning of Article
of War 28. The evidence is therefore legally sufficient to support only
so much of the findings of guilty as involves the lesser included offense
of absence without leave with intent to shirk the specific service de-
scribed, in violation of Article of war 96, for which no maximum limits
ef punishment are prescribed by the kamal for Courts-¥artial (Ck 151672,
Lytle).
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5. Yor the reasons stated the Board of Review 13 of the opinion
that the record of trial is legally sufficient to support only so much
of the findings of guilty of the Charge and its Specification as in-
volves findings that accused did at the place and time alleged absent
himself without leave from his organization with intent to shirk the
ssrvice of transfer to an undisclosed destination and did remain absent
until he surrendered himself at the place and time alleged, in violation
of Article of War 96, and legally sufficient to support the sentence.

W( s Judge Advocate.

s Judge Advocate.

, Judge Advocate.
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In the Office of The Judge Advecate General
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SPJGK | .
CM 225407 _ oCT 2 6 1942

UN i TED STATES 30TH INFANTRY DIVISION

)
Ve ) Trial by G. C. M., convened at
) Fert Jackson, South Carolina,
Private LAWRENCE S. DERRICK )
(20454899), Company K, 120th )
Infantry. g

 August 24, 1942, Dishonorable
discharge (suspended) and con-
finement for three (3) years.
Disciplinary Barracks,

, OPINION eof the BOARD OF REVIEW -
HOOVER, COFP and HARDY, Judge Advocates.

le The recerd of trial in the case of the soldier named above
has been examined in the Office of The Judge Advecate General and there
found legally insufficient to support the findings and sentence in part.
The recerd has now been examined by the Board of Review and the Board
submits this, its opinion, to The Judge Advecate General. :

2. Accused was tried upon the following Charge and Specifi-
cation:

CHARGE: Vioclation of the 58th Article of Ware

Specification:t In that Private Lawrente S. Derrick,
Company "K", One Hundred Twentieth Infantry, Fort
Jackson, South Carolina, did, at Fort Jackson,
South Carolina, on or about August 6, 1942 desert
the service of the United States by absenting him~
self from his organization with intent to shirk ime-
portant service, to wit: transfer to an undisclosed
destination and did remain absent in desertion un-
til he surrendered himself at Fort Jackson, South
Carolina on or about August 10, 1942.

He pleaded not guilty to and was found gullty of the Charge and Specifi-
cation, No evidence of previous convictions was introduceds. He was sen~-
tenced to dishonorable discharge, forfeiture of all pay and allowances due
or to become due, and confinement at hard labor for three years. The re-
viewing authority approved the sentence, directed its execution but sus=~
pended the execution of the dishonorable discharge, and designated the
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United States Disciplinary Barracks, Fort Leavenworth, Kansas, as the
place of confinement. The proceedings were published in General Court-
lartial Order No. 59, Headquarters 30th Infantry Division, September 9,
1942,

3. The evidence shows that accused absented himself without leave
from his organization at Fort Jackson, South Carolina, on August 6, 1942
‘(Re 9, 13; Exe A). ie returned to military control voluntarily on August
10, 1942 (Ex. A)e On the afternoon of August 5 (R. 5), pursuant to verbal
orders (R. 7), the first sergeant of accused's company had told accused
personally that he was to remain on the alert for transfer to an undis-
closed station and had directed him to remain in the company street (R 5).
Again, on the same day, the first sergeant had had the company formed in
the company street and had called out the names of those to be transferred,
including the name of accused (R. 5). He had also instructed accused to
turn in all of his equipment and check with the supply sergeant so as to
"be ready for transfer at a moments notice" (R. 6). Accused!s name was
included in the tentative 1list for transfer, but was stricken from that
list by the company commander and not included in the order of transfer
because the accused was absent and not available for transfer on the date
the transfer of ths men selected was consummated (R. 9).

Accugsed testified that after the first sergeant had placed him on
the alert and had told him of the transfer accused and a Private Lineberger
drank a quart of whiskey and became "pretty well high" (R. 10), after which
accused left camp on August 6 (R.13), stopped a bus on the highway and went
to Columbia, South Carolina. There he drank more liquor and then went to
Shelby, North Carolina, where his people lived (R. 10). He further testi-
fied that on the morning after he arrived at Shelby he started back to camp
and got as far as Charlotte, North Carolina, but had no money and could not
catch a ride (R. 14). fe stayed at Charlotte until August 9, knowing that
he would upon his return miss the transfer with the others (R. 14). He ‘
would not have left had he not been under the influence of whiskey (R. 12).
He had no objection to the transfer (R. 14). He “would like to go in com-
bat", He surrendered voluntarily (R. 11). :

4e The circumstances surrounding the proposed transfer and the cir-
cumstances of accused's absence do not differ materially from the circum-
stances of the Barrett case (CM 225422), in which the Board of Review re—
cently expressed the opinion that service incident to transfer of the
soldier to an undisclosed destination was not imporiant service within
the meaning of Article of War 28 and that the shirking of such service

A
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was not desertion. The standards to be applied in determining whether
any particular service 1s important as stated in that opinion and in

the opinion of the Board of Review in CM 224805, Conlon, are applicable
here. The evidence in the present case sufficiently shows that accused
intended to shirk the service incident to the transfer involved in the
findings but, applying the standards mentioned, is not sufficlent to
show that the service was important service within the meaning of Article
of War 28. The evidence 1s thecefore legally sufficient to support only
80 much of the findings of guilty as involves the lesser included offense
of absence without leave with intent to shirk the specific service de-
scribed, in violation of Article of Var 96, for which offense no maximum
limits of punishment are prescribed by the Manual for Courts-lartial

(cM 151672, Lytle).

5. For the reasons stated the Board of Review is of the opinion
that the record of trial is legally sufficient to support only so much
of the findings of guilty of the Charge and Specification as involves
findings that accused.did, at the place and time alleged, absent himself
without lcave from his organization with intent to shirk the service in-~
cident to his transfer to an undisclosed station, and did remain absent
.until he surrendered himself at the place and time alleged, in violation
of Article of War 96, and legally sufficient to support the sentence.

*«/MM : , Judge Advocate.

s Judge Advocate.

, Judge Advocate.







WAR DEPARTMENT
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Cl 225409 26 1o

UNITED STATES 30TH INFANTRY DIVISION

)
) .
v, ) Trial by G, C. M., convened at

) ) Fort Jackson, South Carolina,
Private JAMES L, LONG ) . September 1, 1942, Dishonorable
(20407129), 30th Cavalry ) discharge (suspended) and con-
Reconnaissance Troop. ) finement for three (3) years,

) Disciplinary Barracks,

OPINION of the BOARD OF REVIEW
HOOVER, COPP and HARDY, Judge Advocates,

1, The record of trial in the case of the soldier named above:

" has been examined in the Office of The Judge Advocate General and .

there found legally insufficient to support the findings and sentence
in part. The record has now been examined by the Board of Review and
the Board submits this, its opinion, to The Judge Advocate General,

- 2, Accused was tried upon the following Charge and Specifi-
cation;

CHARGE; Violation of the 58th Article of Wer.

Specification; In that Private James L. Long,
Thirtieth Cavalry Reconnaissance Troop, Fort
Jackson, South Carolina, did, at Fort Jackscn,
South Carolina, on or about August 4, 1942, de-
sert the service of the United States by absent-
ing himself from his organization with intent to
shirk important service, to wit: transfer to an .
undisclosed destination, and did remain in de-
sertion until he surrendered himself at Fort

. Jackson, South Carolina, about August 10, 191.2.

He pleaded not guilty to and was found guilty of the Cha.rge and Speci-
fication, Evidence of one previous conviction by summary court-martial
for absence without leave for two days in violation of Article of War
61 and for use of property without permission in violation of Article
" of War 96, was introduced, le was sentenced to dishoncrable dischargs,
forfeiture of all pay and allowances due or to become dus and confine-
ment at hard labor for five years, The reviewing authority approved
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the sentence, reduced the period of confinement to three years, direct-
ed the execution of the sentence as thus modified but suspended the ex-
ecution of the dishonorable discharge and designated the United States
Disciplinary Barracks, Fort Leavenworth, Kansas, as the place of con-
finement., The proceedings were published in General Court-Martial Or-
der No. 60, Headquarters 30th Infantry Division, September 10, 1942.

3. The evidence shows that about August 3, 1942, at Fort Jackson,
South Carolina, the troop of which accused was a member was told by the.
troop commander, at a retreat formation, that about half the troop was
to be transferred, but that the troop commander did not know when the
transfer would take place, what the nature of the transfer or dutles
following transfer would be or what individuals would be involved (R. 5,
6, 9, 10), The men of the troop were advised that "they were on the
alert,. but not restricted” (R. 6). Accused was not reported absent at
this formation but-might have been elsewhere (R. 8, 9, 38). Later on
the same day accused approached the troop clerk and asked if his name
was on the list of transferees being prepared. The clerk sald he could
not give accused any information. Accused made an obscene remark about
the proposed cadre and said he did not "like the idea" of being inelud-
ed in it (R, 12, 17).  Accused absented himself without leave about noon,
August 4 (Ex. A). A list of men selected for the transfer, including ac-
cused, was published during the afternoon of August 4 (R. 6, 8). Accused
was heard to say, before he absented himself, that he did not wish to be -
included in the cadre and would prefer to go to the parachute troops
(R 16), to which he had previously requested transfer (R. 9). Accused
had also theretofore remarked that he "was going to the parachute troop
at any cost" (R. 19). Accused surrendered to his troop commander at
Fort Jackson on August 10.. After stating that he was "giving himself
up® he made a remark to the effect that he "wanted to be psycho-analyzed"
(Re 7). The cadre was transferred to Camp Gordon as a "basis for or-
ganization of some kind of a transport" (R. 10) on August 5 (R. 13).

Accused testified that he was not present at the retreat formation
of August 3, 1942, but heard "rumors" on the morning of August 4 that a
cadre for transfer was being formed (R. 27). He and two other soldiers
left camp for the purpose of golng to Myrtle Beach, South Carolina. He
would not have absented himself if he had known he was to be a member
of the cadre (R. 29), did not intend to shirk any hazardous duty (Re 28) °
and did not intend to desert (R. 27). When he asked the troop clerk if
he was on the cadre he did not make the obscene remark attributed to
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him but asked the clerk, in effect, if the least valuable men were be-
ing put on the cadre (R. 30). Accused left his companions in Charleston,
South Carolina, visited a girl friend there and then returned to Fort
Jackson (R. 36).

A witness for the defense, a member of accused's troop, testified
that he was with accused on the afternoon of August 3 and did not ac=-
company the troop "in the field", that witness was not present at the
retreat formation and that accused made a remark during the evening
indicating that accused had not been at the formation (RE. 23, 24).

4o Although the evidence shows that accused absented himself
without leave before publication of the list of transferees containing
his name, there is ample evidence that prior to absenting himself he
had reason to believe that his transfer was a possibility. He ex-
pressed his desire to avoid the transfer contemplated., The circum-
stances sufficiently show that, as alleged in the Specification, ac-
cused absented himself with intent to shirk transfer to an organization
and place not made known to him.

The circumstances surrounding the proposed transfer and the cir-
cumstances of accused!s absence do not differ materially from the cir-
cumstances of the Barrett case (CM 225422), in which the Board of Re-
view recently expressed the opinion that service incident to transfer -
of a soldier to an undisclosed destination was not desertion, The
‘standards to be applied in determining whether any particular service
is important as stated in that opinion and in the opinion of the Board
‘of Review in CM 224805, Conlon, are applicable here, The evidence in
the present case sufficiently shows that accused intended to shirk the
service incident to the transfer described in the Specification, but,
applying the standards mentioned, is not sufficient to show that the
service was important service within the meaning of Article of War 28,
The evidence is therefore legally sufficient to support only so much
of the findings of guilty as involves the lesser included offense of
absence without leave with intent to shirk the specific service de-
scribed, in violation of Article of War 96, for which offense no max-
imum limits of punishment are prescribed by the Manual for Courts-
Martial (CM 151672, Lytle).

5. .For the reasons stated, the Board of Review is of the opin-
ion that the record of trial is legally sufficient to support only so
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much of the findings of guilty of the Charge and Specification as in-
volves findings that accused did, at the place and time alleged, absent
himself without leave from his organization with intent to shirk the
service of transfer to an undisclosed destination and did remain ab-
sent until he surrendered himself at the place and time alleged, in
violation of Article of War 96, and legally sufficient to support the

sentence.
Mm , Judge Advocate,
r 5 ; 0 Judge Advocate.

s Judge Advocate,




WAR DEPARTMENT
Services of Supply
In the Office of The Judge Advocate General

Viashington, D. C. (267)
SPJGK .
Ot 225422 LTI
UNITED STATES ) 30TH INFANTRY DIVISION

)

V. ) Irial by G, C. M., convened at

) Fort Jackson, South Carolina,
Private JCHN H. BARRETT ) September 9, 1942, Dishonorable
(34013085), Company D, ) " discharge (suspended) and con-
117th Infantry. - ) finement for five (5) years,

) Disciplinary Barracks.

OPINION of the BQOARD QF REVIEW
‘HOOVER, BAUGH and HARDY, Judge Advocates,

l, The reccrd of trial in the case of the soldier named above
has been examined in the Office of The Judge Advocate General and
there found legally insufficient to support the findings and sentence
in part. The record has now been examined by the Board of Review and
the Board submits this, its opinion, to The Judge Advocate General.

2, Accused was tried upon the foliowing Charge and Specifi-
cation; '

CHARGE; Violation of the 58th Artlcle of War,

Specifications In that Private Jchn H. Barrett,
Campany D, 117th Infentry, did at Fort Jackson,
South Carolina on or asbout August 7, 1942, de~
gert the service of the United States by absent-
ing himself from his organization with intent to
shirk important service, to wit: transfer to un-
disclosed destination, and did remain sbsent in
desertion until he surrendered at Foart Jackson
South Carolina on or about August 17, 1942,

He pleaded not guilty to and was found guilty of the Charge and Speci-
fication, Evidence of one previous conviction by summary courtemartial .
for absence without leave for 60 days, in viclation of Article of War 61,
was introduced. He was sentenced to dishonorable discharge, forfelture
of all pay and allowances due or to become due, and confinement at hard
laber, at such place as the reviewing authority might direct, for five
years, The reviewing authority spproved the sentence, directed its
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execution but suspended the execution of the dishonorable discharge,
and designated the United States Disciplinary Barracks, Fort leaven-
worth, Kansas, as the place of confinement. The proceedings were pub-
lished in General Court~Martial Qrders No. 66, Headquarters 30th In-
fantry Division, September 11, 1942,

3, The evidence shows that accused absented himself without
leave from his organization at Fort Jackson, South Carolina, on August
6, 1942 (R. 10; Ex, A). He surrendered at the same place on August 17,
1942 (Ex. A). On August 5, in response to an official order, the first
sergeant of accused's company had formed the campany, called out the
names of men cf the company designated by sald order to constitute a
cadre for transfer to another, and then unknown, destination, He or-
dered the members selected for the cadre to leave ranks and sent them
to the orderly room where they were informed that they would be itrans-
ferred. "Accused was among the men designated, was in the formation,
went to the orderly room and received information of the impending
transfer., He was ordered to check in the equipment he had belonging
to the company and to get ready for an equipment check, and was or-
dered to remain within the limits of the campany street unless he had
permission from the first sergeant of the campany to leave (R. 4, 5).
The members of the cadre were not advised until subsequent to August
' 6 what its destination would be (R, 11)., The order for transfer was
not a secret one. The cadre left Fort Jackson on August 8 fa a des-
tination not shown by the evidence (R. 10).

Accused testified that he had been drinking and did not realize
what he was doing when he absented himself. He went to Talico Plain,
Termessee (R, 11) to see his mother and relatives, He had not been
home for three or four months (R. 12)., He left in company with two
other soldiers (R. 14). He had no money and was delayed on this ac-
count but came back to Fart Jackson as quickly as possible (R. 15).
He realized that the cadre would be transferred at almost any time
and wished to accampany it (R. 13, 15). There was a rumor through
the camp that the cadre was a training cadre (R. 14) and accused was
told by a noncommissioned officer while in the orderly room that the
cadre was going to Camp Gordon (R. 14, 16).

4. Accused was found guilty of desertion with intent to shirk

important service consisting of Wtransfer to undisclosed destinationt,
The evidence shows that with full knowledge that he was one of the men

.2-
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selected to form a cadre and that he had been ordered to hold himself
in readiness for immediate transfer to an undisclosed destination,

accused absented himself without leave from his station and remained
absent until after the cadre had departed. The nature of the duties
to be performed following the transfer does not appear. The import-
ant question to be determined is whether the transfer described con-
stituted "important service" within the meaning of Article of War 28,

" Important service within :the meaning of Article of War 28 has
been defined as including "all actual service designed to protect or
promote, in a manner direct and immediate, the national or public in-
terest or welfare" but not including "what may be termed t'preparatory
service'" (CM 151672, lytle). The Board of Review has expressed the
opinion that the standards thus stated are generd ly applicable in
time of war and that .

"transfers or movements for the organization or ex-
pansion of new units, or for training purposes o
routine character, not directly related to the main-
tenance of internal order, embarkation for foreign
duty, possible contact with the enemy, or other }
special functions of the Army, msy not be classified
as important servicem (CM 224805, Conlon).

In so far as appears from the record of trial the duties to be performed
by accused upon his transfer were intended to be nothing mare than those
of routine training. This being so, the evidence does not prove that
the service described in the Specification was important service within
the meaning of Article of War 283.

It is sufficiently shomm that accused shirked the service involved
in the contemplated transfer, as charged. This was an offense, vio-
lative of Article of War 96, more serious than mere absence without
leave, for which the Manual for Courts-Martial does not prescribe max-
imum 1imits of punishment (CM 151672, lytle; CM 224805, Conlon).

5. For the reasons stated, the Board of Review is of the opinion
that the recard of trial is legally sufficient to support only so much
of the findings of guilty of the Charge and Specification as involves
findings that accused did, at the place and time alleged, absent him-
self without leave from his organization with intent to shirk the
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service of transfer to an undisclosed destination and did remain ab-
sent until he surrendered himself, at the place and time alleged, in
violation of Article of War 96, and legally sufficient to support the

sentence,
MW , Judge Advocate.

Judge Advocate,

‘f:?‘ia%522%;!==;57j;i€22’5,‘/ s Judge Advocate,




WAR DEPARTMENT
Services of Supply (211)
In the Office of The Judge Advocate General
Washington, D. C.

SPJGH SEP 29 1942
CH 225490 ,

UNITED STATES 6th ARMORED DIVISION

)
)
V. ) Trial by G.C.M., convened at

: ) Camp Chaffee, Arkansas, August
Second Lieutenant LELVIN H, )
VAN HUSS (0-1010328), (Inf.),)
69th Armored Regiment. )

22, 1942, Dismissal.

" OPINION of the BOARD OF REVIEW
HILYL, CRESSON and LIPSCOMB, Judge Advocates.

1. The record of trial in the case of the officer named above
has been examined by the Board of Review and the Board submlts this,
its opinion, to The Judge Advocate General. :

2., Accused was tried upon the following Charge and Specificé-
tions:

CHARGE: Violation of the 95th Article of War.

Specification 1: In that kelvin H. Van Huss, 2d Lieut.
(Inf), 69th Armored Regiment did, at Camp Chaffee,
Arkansas, while on duty as officer in charge of
pit details, on the rifle range, on or about the
6th day of July, 1942, in the presence of en-
listed men, gamble with Privates Irving A. Bryan,
and 'Paul F. lills, of Company B, 69th Armored
Regiment, to the disgrace of the military
service and to the prejudice of military disci-
pline.

Specification 2: (Finding of not guilty.)

Specification 3: (Finding of not guilty.)
Accused pleaded not guilty to all Specifications and the Charge. He.._
was found guilty of Specification 1, not guilty of Specifications 2
and 3, and guilty of the Charge. He was sentenced to be dismissed.

the service. The reviewing authority approved the sentence and for-
warded the record of trial under Article of War 48.

’
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_ 3. - The evidence for the prosecution upon Specification 1, of
which the accused was found guilty, shows that on July 6, 1942, the
"accused was range officer in charge of the target pit detail. At
about six o'clock that morning Privates Irvin A. Bryan and Paul F.
Mills, both of Company B, £9th Armored Regiment, of vhich company
accused was an officer, were engaged in a game of craps in the target .
house, before firing began at about 7 a.m. The accused joined them
in the game, put down some money and started shooting when his turn
came. They played on the concrete on their hands and knees (R. 5, 7,
8, 10, 14, 15).

The accused again played craps with Privates Brysn and Mills
- during the noon hour., The total time of playing that day was stated
by one enlisted spectator as between one and one~half and two hours
and by another as about four hours. Private Bryan stated that the
noon game lasted from about thirty to forty minutes. The record does
. not show the length of the morning game. Private ¥Mills stated that
the play was during duty hours. One enlisted spectator stated that
he saw the play during the noon hour, another that he saw the play
in the morning and in the afternoon while he was actually working the
targets, another that he saw the play around 2:30 p.m., and a fourth
that he saw the three gambling off and on all day. Firing was taking
place ?urlng the magorlty of the time the game was on.(R. 10, 11, 12,
14, 15

The accused lost $18 to Private Bryan. He lost §75, over a
period of two days, to Private Mills. The games after the first morn-
_ing were ‘a continuation to let the accused get even, but he went -
further into debt (Re 5-9).

4o . For the defense the accused testified that he reported on the
morning of July 6th at the usual time and found that he was supposed
to have been in the pits at 6:15 a.m. He went with Colonel Bacon, who:
told him to stay up there all afternoon. Accused stood and watched
the crap game for a while and, as it was not time to go to work, entered
the game. He did not realize that he would in any way bring disgrace
“on the military service (R. 17).

Upon cross examinatlon and examinatiom by the court, he stated
that he entered the Army in June 1941, and as an enlisted man had seen .
officers gambling with enlisted men. He was commissioned through the -
Officer Candidate School, Fort Knox, Kentucky. At the school he was
instructed not be too famillar with enlisted men, but not as to drinking
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or gambling with them. Upon arrival at Camp Chaffee, Colonel Bacon
talked to them on relations with enlisted men. The accused knew
gambling was frowned upon but_ did not know that it was forbidden.

He was familiar with the "Officers Guide'" but it said nothing about
- gambling. He gambled with these men a part of two days, joining

the game after it started and put up a dollar or two each time

except in the evening game. Only a part of the gambling was during
duty hours (R. 17-18). . .

Second Lieutenant Charles Roodman, 69th Armored Regiment,

testified for the defense (although it appears that the court requested
that an officer who had graduated from the Officer Canditate School at
about the same time as accused be called (R. 19).), that he graduated
from the Officer Candidate School, Fort Knox, June 15, 1942, but was
not 2 member of the same class as accused., He stated that the conduct,
behavior and reletionship of officers to enlisted men were taught in

a2 lecture by Colonel Liorrow and by similar instruction at three periods.
The instruction dealt mostly with the conduct of an officer, that he
should be a gentleman, should not associate with enlisted men, that he
should have to do with them only on militery business, that he should
not drink on duty and should not drink with enlisted men at any time.’
He was not told specifically not to gamble with enlisted men, but that
he should not associate with them socially in any way (R. 20).

5. In rebuttal, Lieutenant Colonel I orsyth Bacon, 69th Armored
Regiment, testified that accused was at one time in his battdlion. As
officers joined his battalion, he assembled them in groups of three or
four, accused was in one group, and told them their obligations as
officers, and what was expected of them in their professional contacts
and their conduct in associating with enllsted men. When asked whether
he explicitly tcld accused that it was against regulations for officers
to gamble with enlisted men, Colonel Bacon did not give a definite
answer (R. 19).

6. The evidence shows and the accused admits that he gambled while
on duty with the two enlisted men at the place and upon the date alleged,
while accused was on duty in charge of a pit detail on the rifle range.
The evidence further shows that the gambling wés in the presence of
other enlisted men. There is, however, nothing in the record to indicate
that he failed to perform the duties required of him as officer in
charge of the pit deteil.

The record clearly demonstrates that the accused was gu1lty
of the offense alleged in Specification 1.

~
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7. Winthrop defines conduct unbecoming an officer and a gentle~
man as :

"iction or behavior in an official capacity,
which, in dishonoring or otherwise disgracing an
individual as an officer, seriously compromises
his character and standing as a gentleman; or
action or behavior in an unofficial or private
capacity, which, in dishonoring or disgracing the
individual personally as a gentleman, seriously com=-
promises his position as an officer and exhibits
him as morally umworthy to remain a member of the
honorable profession of arms" (Winthrop, lilitary
Law & Precedents, Reprint, p. 713).

The Manual for Courts-Martial states:

‘#There are certain moral attributes common
to the ideal officer and the perfect gentleman,
a lack of which is indicated by acts of dis-
honesty or unfair dealing, of indecency or in-

' decorum, or of lawlessness, injustice, or cruelty.
Not every one is or can be expected to meet ideal
standards or to possess the attributes in the
exact degree demanded by the standards of his
own time; but there is a limit of tolerance below
which the individual standards in these respects
‘of an officer or cadet can not fall without his
being morally unfit to be an officer or cadet or .
to be considered a gentleman. This article con-
templates such conduct by an officer or cadet which,
taking all the circumstances into - consideration,
satisfactorily shows such moral unfitness" (par.
151, M.C.M., 1928).

Winthrop cites the "Demeaning of himself by an officer with
soldiers or military inferiors" as an instance of offenses charged
-.under the 95th Article of War. He refers thereunder to cases of
drinking and carousing with them, of gambling with them, of gambling
while officer of the guard with soldiers of the guard and of gambling
with them while officer of the day (Winthrop, Military Law & Prece-
dents, p. 716).

In the case of Lieutenant F. S. DaGidson, involving gambling
with citizens and men of his company and winning money from the latter,
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The Judge Advocate General stated:

"The conduct of the accused on this oc-.
casion was certainly most disreputable, as well
2s demoralizing in its effect upon his subordi-
nates, and was properly viewed by the court as
tunbecoming an officer and a gentleman.! Prece-
dents of similar acts of gambling thus charged
‘when the convictions were approved by the Secre-
tary of War, are to be found in G. O., No. 1, of
1847, and G. 0., No. 243 of 1863" (R. 37, 127;
November 1875).

In the opinion of the Board of Review the conduct of accused
in gambling with enlisted men of his company under the circumstances
here shovm, where at least a portion of the gambling was done while
both the accused and the men were actually on duty in the target area
of the rifle range and firing was in progress, was conduct unbecoming
2n officer and a2 gentleman in violation of Article of War 95.

8. The accused is 25 years old. The records of the Office of
The Adjutant General show his service as follows:
.Enlisted service: Inducted July 3, 1941; graduate, Armored
Force Officer Candidate School, May 23, 1942; appointed second lieu-
tenant, Infantry, Arny United States, lay 23, 1942.

9. The court was legally constituted. No errors injuriously
affecting the substantial rights of accused were committed during the
trial. The Board of Review is of the opinion that the record of trial
is legally sufficient to support the findings of guilty and the
sentence, Dismissal is mandatory upon conviction of ‘violation of
the 95th Article of War.

- - ' (‘—. N ~
AALS T ey A=, Judge Advocate.
‘ll

Sl aalodonpsd o, udge Asvocate.
déw gwudge Advocate.
: ' /
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1st Ind.
Wor Department, J.A.G.O., a S - To the Secretary of War.

1, Herewith transmitted for the action of the President ere the
record of trial and the opinion of the Board of Review in the case of
Second Lieutenant Melvin H. Van Huss (0-1010328), (Inf.), 69th Armored
Regiment.

2. Lieutenant Van Huss was convicted of gambling with enlisted men
in the presence of other enlisted men in violation of Article of War 95,
end sentenced to be dismissed the service.

The records of the Wer Department show that he was inducted
July 3, 1941, was graduated from the Armored Force Officer Candidate
School, and eappointed second lieutenant, Infantry, Army of the United
States, May 23, 1942. He is 25 years old.

3s 1 concur in the opinion of the Board cf Review that the record
of trial is legally sufficient to support the findings of guilty end
the sentence and to warrant confirmation of the sentence.

4., I recommend that the sentence be confirmed, but in view of his
youth, his short service in the Army and his short service as an officer
of less than two months after graduation from an Officer Candidate School
end prior to the commission of his offense, and his apparent capability
of rendering useful service as an officer, recommend that the exscution
of the sentence of dismissal be suspended during the pleasure of the
President.

5. Inclosed herewith are a draft of letter for your signature
trensmitting the record to the President for his action, and a form of
Executive action designed to carry into effect the recommendation made
above should 1t meet with your approval.

\_L44kaﬁuwﬁa CE; S o .

Myron C. Cramer,
- Major General,
3 Incls, The Judge Advocate General.
Incl.l=Record of triel. .
Incl.2-Dft.of 1ltr. for sig.
Seo. of War.
Incl.3=Form of Executive action.

(3
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SPJGK |
CM 225505 0CT 2 & 1952

UNITED -S TATES 30TH INFANTRY DIVISION

)
)
V. ) Trial by G. C. M., convened at
) . Fort Jackson, South Carolina,
Private WILLIAM W. TOWNSEND )
(34013090), Compary D, 117th )
Infantry. 3

September 9, 1942, Dishonorable |,
discharge (suspended) and confine-
ment for five (5) years. Discip-
linary Barracks.

OPINION of the BOARD OF REVIEW
HOOVER, COPP and HARDY, Judge Advocates.

l. The record of trial in the case of the soldier named above
has been examined in the Office of The Judge Advocate General and there
found legally insufficient to support the findings and sentence in part.
The record has now been examined by the Board of Review and the Board
submits this, its opinion, to The Judge Advocate General.

2+ Accused was tried upon the following Charge and Specifi-
cation:

CHARGE: Vielation of the 58th Article of Viar.

Specification: In that Private William W. Townsend,
Company D, 117th Infentry, Fort Jackson, South
Carolina, did, at Fort Jackson, South Carolina,
on or about August 7, 1942, desert the service of
the United States by quitting his organization with
the intent to shirk important service, to wit, trans-
fer to ancother station, and did remain absent in de~
sertion until he surrendered himself at Fort Jackson,
South Carolina, on or about August 17, 1942.

FEe pleaded not guilty to the Charge and Specification. He was found guilty
of the Specification except the words "transfer to another station", sub-
stituting therefor the words ®transferred to undisclosed destination®, of
. the excepted words, not guilty, of the substituted words, suilty, and guilty
of the Charge. Evidence of two previous convictions was introduced, one by
sumary court-martial and the other by special court-martial for absences
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without leave for 8 days and 27 days, respectively, in violation of
Article of war 61l. The conviction for the absence of & days was er—
roneously considered,-as will hereinafter appear. ne was sentenced to
dishonorable discharge, torfeiture of all pay and allowances due or to
become due and confinement at hard labor for five years. The rcviewing
authority approved the sentence, directed its execution, but suspended
the execution of the dishonorable discharge, and designated the United
States Disciplinary Barracks, Fort Leavenworth, Kansas, as the place of
senfinement. The proceedings werc published in Jcreral Court-liartial
Crder No. 65, Headquarters 30th Infantry Division, September 11, 1942.

3. The evidence shows that accused absented himself without leave
from his organization at Fort Jacison, South Carolina, on August 6, 1942
(Re 11; Exe. 1). He surrendered at the same place on August 17 (Exe 1).
On August 5, in response to an official order, the acting first sergeant
held a formation of accused's company and called out the names of members
of the company who had been selected for transfer to an undisclosed desti~
nation. Among the names was that of accused (R. 5). The acting first
sergeant instructed accused and the other members of the group to get
their equipment and check it (R. 0, 11) and ordered them nuv*t to leave
without permission (R. 5, 6). Accused was not informed as to the station
to which he would be transferred or as to the time such transfer would
take place (R. 5, 8, 14, 15). The order directing the transfer was read
to accused (R. 12). A group composed of men transferred left Fort Jackson
August 8, 1942 (R. 6). They were transferred to the 118th Infantry at
Camp Gordon, Georgia (R. 9, 10). Uhen accused returned to his organizaticn
on August 17 he stated to his first sergeant that he would like to be trans-
ferred after being tried (R. 9).

Accused testified that it was understood in his company that the group
was to go to Camp Gordon, Georgia, and that he was rather proud to be in-
cluded in the prospective transfer. 1In answer to questions by the court,
ke testified that there was a general understanding in his company that
of the men who had on previous occasions bzaen transferred on cadre from
his company some had been sent overseas (R. 17). After being advised of
the prospective transfer he got drunk and went to his home, intending,
however, to return (R. 13). ris home was in Talico Plain, Tennessee,
about 330 miles from Fert Jackson (Re 14). He reached home the morning
after leaving (R. 15). He was afraid to return for fear of being put in
the guardhouse for beiug absent without leave (R. 15, 16). He testified
that the sergeant did not advise him that if he left he woula be a dcserter
but that the sergeant did tell the group that if they were not there upon
call they would be absent without leave (R. 18j.

-
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4. The circumstances surrounding the proposed transfer and the
circumstances of accused's absence do nnt differ materially from the
circumstances of the Barrett case (Cli 225422), in which the Eoard of
Review recently expressed the opinion that service incident to trans-
fer of a soldier to an undisclosed destination was not important serv-
ice within the meaning of Article of Var 28 and that the shirking of
such service was not deserticn. The standards to be applied in determin-
ing whether any particular service is important as stated in that opinion
and in the opinion of the Board of Review in ClM 224805, Conlon, are ap—
plicable here. The evidence in the present case sufficiently shows that
accused intended to shirk the service incident to the transfer involved
in the findings but, applying the standards mentioned, is not sufficient
to show that the service was important service within the meaning of
Article of War 28.  The evidence is therefore legally sufficient to sup-
port only so much of the findings of guilty as involves the lesser in-
cluded offense of absence without leave with intent to shirk the specific
service described, in violation of Article of War 96, for which offense
no maximum limits of punishment are prescribed by the Manual for Courts—
Martial (CM 151672, Lytle).

5. The court, in its findings of guilty of the Specification, ex-
cepted the words "transfer to anotler station", words descriptive of
the service shirked, and substituted the words "transferred to undis-
closed destination®". The substitution did not alter the specification
in any material aspect, and did not change the nature or identity of the
offense charged. It was authorized as conforming to the evidence (par.
87¢c, M.CuN.)e :

6. The court received without objection on the part of the accused
(Re 19) evidence of two previous convictions of the accuscd bty courts-
martial. One of these related to a conviction approved July 12, 1941,
for absence without leave from June 15, 1941, to June 23, 1941. Such
offense was committed by the accused more than one year next preceding
the commission of the offense charged in this case, full allowance be-
ing made for all periods of unauthorized absences as shown by the find-
ings in this case and by the evidence of previous convictions. This
previous conviction was erroneously considered by the court, but it
does not appear from the record that such conviction influenced the
court in its sentence.

- 7. For the reasons stated, the Board of Review is of the opin-
ion that the record of trial is legally sufficient to support only so
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much of the findings of guilty of the Charge and Specification as in-
volves findings that accused did at the place and time alleged absent
himself without leave by quitting his organization with intent to shirk
the service of transfer to an undisclosed destination and did remain ab-
sent until he surrendered himself at the place and time alleged, in vio-
lation of Article of war 96, and legally sufficient to support the sen-

tence.
(@W% [ z ; ;i ___y Judge Advocate.

)

, Judge Advocate.

e / bt 371L&V“ » Judge Advocates
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In the Office of The Judge Advocate Genaral -
Washington, D. C.

SPJGH
CM 225512
NOV 1 41942
g
UNITED STATES ) SECOmD SERVICE COMMAND
) SERVICES OF SUPPLY .
Ve <) Irial by G.C.l., convened at
: : ) Fort Dix, New Jersey, July
Private HERBERT E. HENNING ) 15, 1942. Dishonorable dis-
(32187151), Task Force Replace- charge and confinement for .
ment Pool, Station Complement, 3 five (5) years(Suspended).
)

»NYPE, Fort Dix, New Jersey.

OPINION of the BOARD COF REVIEW
HILL, CRESSON and LIPSCOMB, Judge Advocates.

l, The record of trial in the ocase of the soldier named above
-having been examined in the Office of The Judge Advocate General and
there found legally insufficient to support the findings and sentence
in part, has been examined by the Board of Review.

2. The eccused was tried upon the following Charge and Specifi-
cations

CEARGE: Violation of the 58th Article of War.

Specificeation: In that Pvt. Herbert E. Henning, Task Force
6528-I, Fort Dix, New Jersey, did, at Fort Dix, New
Jersey, on or ebout lay 4, 1942, desert the service
of the United States by ebsenting himself without
proper leave from his organization, with intent to
shirk important service, to wit: embarkation for duty
at an unknown foreign destination, and did remein
absent in desertion until he was apprehended at
Hoboken, New Jersey, on or about June 1, 1942.

The accused pleaded to the Specification of the Charge, not guilty, but
guilty of violation of the 6lst Article of War, and to the Charge not
guilty. This plea may properly be considered as a plea of guilty of
absence without leave in violation of the 6lst Article of War. He was
found guilty of the Charge and the Specification thereunder.and sentenced
to dishonorable discharge, to forfeit all pay and allowances due or to
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become due, and to be confined at hard lahcr for a periocd of five years.
The reviewing authority approved the sentence, but suspended the execu- .
tion thereof. The result of the trial was published in General Court-
Martial Order No. 479, Headquarters Second Service Command, Services of
Supply, Governors Island, New York, September 16, 1942.

3. The evidence shows that the accused absented himself without
leave from Battery C, $lst Armored Field Artillery Battalion, at Fort
Dix, New Jersey, on May 4, 1942, and that on June 1, 1942, he was sppre-
hended in uniform at 72 Garden Street, Hoboken, MNew Jersey.  The evi-
dence also shows that the 9lst Armored Field Artillery arrived at Fort
Dix on April 7, 1942, that it was placed in a staging area, that it was
given the Force number 6528-1, that it departed from Fort Dix on Hay 30,!
1942, and that on May 31, 1942, it embarked on ship "NY-39", After pre-
senting this evidence the prosecution rested (Ex. 1, R. 7-9).

4. The accused pleaded guilty to absence without leave from his
organization from May 4, 1942, to June 1, 1942.. In addition, the ac-
cused testified that when he left his organization he did not know that
it was to leave for foreign service and that hed he known that it was
to leave for such service he would not have absented himself., He testi-
fied that he went home on a week end pass, that he became intoxicated
and remained that way for about two weeks, and at thé end of that time
his family was i # % under quarantine because chicken pox was running
around", The accused asserted that he had no intention of avoiding
hazardous service.

5. The Specification alleges that the accused deserted the service
by ™ 3 # absenting himself without proper leave from his organization,
with intent to shirk important service, to wit: embarkation for duty at
an unknown foreign destination * # #". The evidence, however, fails to
sustain this allegation. There is proof that the organization to which
the accused was attached was in a staging area, that it was given the
Force number 6528-1, and that it actually embarked for foreign service
four weeks after the accused absented himself without leave. There is
né evidence, however, that the accused was informed that his orgenization
was to embark for foreign service or that he knew of its impending de=-
parture. The conelusion cannot, therefore, be legally drawn that the
accused absented himself from his organization in order to avoid embarka-
ticn with his organization. There is, therefore, no proof of a desertion
in order to avoid important service.

6. Although the facts of the present case may indicate that the '
accused absented himself from his organization with the intent hot to

~
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return, the allegation of the Specification did not place such an issue
before the court, and accordingly a finding of guilty of desertion based
upon those facts is not authorized. In CM 224765, Butler, the Board
of Review stated -

¥The offense of desertion is defined as '* * * absence

vithout leave accoupanied by the intention not to return, or
to avoid hazardous duty, or to shirk importent service!
(M.C.M., 1928, par. 130). Thus it is apparent that desertion
is en offense requiring a specific intent of mind. It is
equally clear that the word 'desert*' is a broad, inclusive
term and vhen used in a specification is susceptible of at-
tributing to the accused any one of the three intents of
mind described above. Vihen, thercfore, the word 'desert!
in & specification is modified, as in the present case, by
the phrase '* * * in order to avoid hazardous duty * * x!',

" its meaning is narrowed and the justiciable issues of the
Specification are accordingly restricted. TFurthermore,
when a Specification alleges desertion with en intent to
avoid hazardous duty, the proof must show such an intent.
If the proof shows no such intent, but rather an imtent
not to return to the service, there is a fatal variance be-
tween the allegata and the probata and a finding of guilty
of desertion based on such proof cennot be approved."

The evidence, however, does show that the accused absented him-
self without leave from May 4, 1942, to June 1, 1942, and is legally
sufficient, therefore, to support only so much of the finding of guilty
as involves the lesser included offense of absence without leave for
twenty-eight days, and to support only so much of the sentence as in-
volves confinement at hard labor for two months and twenty=-four deys
and forfeiture of two-thirds of his pay per month for a like period
(Paro 104 C, M.C -Mo, 1928)

7. For the reasons stated, the Board of Review is of the opinion
that the record is legally sufficient to support only so much of the
findings of guilty of the Charge and the Specification thereunder eas
involves findings that the accused, at the place and time alleged,
absented himself without leave from his organization and remained
absent without leave until aspprehended, in violation of the 6lst Article
of Var, and legally sufficient to support only so much of the sentence
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as involvés,jconfinemen’c at hard labor for two months and twenty-four
days and forfeiture of two-thirds of his pay for a like period.

K 4 _,:3 % < /ﬂ% 2, Judge Advocate.

(on. leave.) , Judge Advocate.

%’4/ é) g udge Advocate.
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UNITED STATZES

First ILieutenant JAVES A.
REEVES (0-316068), Head-
quarters Supply Battalion,
10th Armored Division.

1. The Board of Review has examined the recard of triél in the
case of the officer named above and submits this, its opinion, to

The Judge

2. Accused was tried upon the following Charges and Specifi=

cations:

WAR DEPARTLLN
Services of Supply
In the Office of The Judge Acdvocate General
wWashington, D. C.

0CT 2 1842
10TH AREORED DIVISIOH
v,

3, 1942, Disnmissal,

N et N’ M N e S Nt

OPINION of the BQOARD (OF REVIEW
HOOVEE, BAUGH and HARDY, Judge Advocates,

Advocate General.

CHARGE I: Violation of the 85th Article of VWar.

Specification: In that First Lieutenant James A.
Reeves, Q.ii.C., Headquarters, Supply Battalion,
10th Armored Divieion, waas, at Fort Benning,
Georgla, on or about August 15, 1942, drunk
while on duty as Qfficer of the Day of the Sup=
ply Battalien, 10th Armored Divisicen,

CHARGE II: Violation of the 95th Article of War,

_ Specifications In that First Lieutenant Jumes A,

Neeves, Q.l.C., Headquarters, Supply Battalion,
10th Armored Division, did, at Fort Benning,
Gecrgla, on or about August 15, 1942, with in-
tent to deceive his commanding officer, Captaln
Charles 0, Brown, Army of the United States, of=-
ficially state to Captain Charles O. Brown, that
he, First lLleutenant James A. Reeves, did not
drink intoxlcating liquor af'ter 1700, August 15,
1942, vwhich statemsnt was lnown by the ssid Iieu-
tenant James A, Reeves to be untrue,

Trial by G, C. M., convened at
Fort Benning, Georgia, September
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CHARGE III: Violation of the 96th Article of War.

Specification; In that First Lieutenant James A.
Reeves, Q.M.C., Headquarters, Supply Battalion,
10th Armored Division, did, at Fort Benning,
Georgla, on or ebout August 15, 1942, wrongfully
discharge a service pistol, caliber .45, in the
vicinity of Post Number 4 of the guard, in the

" motor park area of the Supply Battalion, 10th
Armored Divislon. :

\
{

He pleaded not guilty to and was found guilty of the Charges and Speci-
fications, No evidence of previous convictions was introduced. He
was sentenced to be dismissed the service., The reviewing authority
approved the sentence and forwarded the record of trial for action .
under Article "of War 48,

3. The eviéence shows that at about 11330 a.m., August 15, 1942,
at Fort Benning, Georgia, accused entered upon the duties of battalion
officer of the day of the Supply Battalion, 10th Armored Division, for.
which duty he had been regularly detailed. Hls tour of duty extended
from 11330 a.m., August 15, to 11330 a.m., August 16, (R. 7, 10; Ex. A)

Between 3 and 4 p.m., August 15, accused, while in the company of
other officers at an officers' club at Fort Benning, ordered and drank
two mixed rum drinks - "Rum Cokes" (R. 20-21%, 23). Another officer
had temporarily assumed accused!s duties for a period beginning at
about 1330 p.m., and extending to about 3130 p.m. (R. 63, 64), and ac~
cused was not, while drinking at this time, wearing the brassard and
pistol with which he was equipped as -officer of the day (R. 21). At
about 7310 pem., accused ordered the sergeant of the guard, Sergeant
Cecil L. Reynolds, Company B, Supply Battalion, 10th Armored Division,
to take him to the officers! club. This was done and accused instruct-
ed Reynolds to come to the club for him when accused should telephone
later. - Accused telephoned to Reynolds at about 8115 p.m, Thereafter,
prior to 10415 pem., Rgynolds made two trips to-the club but did not
find accused (R. 28, 29). At about 93140 pem. (R.' 12, 21%) accused was .
geen at the bar of the club drinking what was ordered as end what ap-~ °
peared -to be & Rum Coke (R. 14, 22) fram a filled glass about nine .
inches tall, He consumed most of the contents of the glass (R. 16).
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First Lieutenant John H. Rahter, Supply Battalion, 10th Armored
Division, who was with accused and observed him from about 9:40 p.m.,
to about 10:15 pe.m., testified that during this period accused talked
loudly and in a disconnected manner and repeated his remarks (R. 16,
17). He "had a smug look® and was in an "arguing mood® (R. 16). He
did not stagger and witness did not consider him drunk (R. 19) but
believed he was "under the influence of liquor® (R. 13, 19) and was
"well on his way". In witness!' opinion accused "didn't have a clear
head® (R, 19) and was not in a condition properly to perform his duties
(R. 17-19). First Lieutenant John T. Eichnor, Supply Battalion, 10th
Armored Division, who cbserved accused while the latter was in the
company of Lieutenant Rahter at the club bar, testified that accused's
speech’ was incoherent and #didn't make sense" and that although he did
not stagger his ™walk was unsteady" (R. 23). This witness was of the
opinion that accused was drunk (R. 23; 27) and incapable of fully per-
forming his duties. At about 10315 p.m., accused left the club in an
automobile, accampanied by Reynolds (R. 29, 30). Reynolds .testified
that accused took with him a glass containing “some kind of fluidw
(R. 29), that he bore the odor of liquor and was unusually voluble -
whighly talkative" (R. 29). ¥itness was of the opinion that accused
was drunk.(R. 29, 32). :

Sametime before 11 p.m., accused entered his battalion headquar- .
‘ters and there engaged in a long and contentious discussion with
Reynolds as to the capacity of a certain private of the guard to con-
tinue his duties (R. 30, 35, 37)." Second Lieutenant Charles B.
McFarland, Supply Battallon, 10th Armored Division, who observed ac~
cused at this time, testified that he noted the odor of liquor about
accused, that accused was "very talkative, and at times he didn't
quite make sense" and that his eyes were ®blurred® (R. 34). 1In
drinking water from an aluminum pitcher accused appeared to lose
his balance and his thead rolled slightly to one side" (R. 35). Wit~
ness believed that accused had been drinking and was not ™up to his
normal powers of reasoning®, A member of the guard, apparently the
private soldler whose condition had been discussed by accused and
Reynolds, became 111 and witness assumed the duty of telephoning for
- an ambulance. He testified that he did so because he believed ac-
cused was not capable of attending to the matter properly (R. 34, 35).

" During the early morning of August 16 accused went in a car with
Reynolds and other members of the guard to post a new relief, At one
post, Post No. 4, Reynolds, after being challenged, alighted from the
car, approached the sentinel and talked with him. While the two
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_enlisted men were thus engaged a .45 caliber pistol was fired from
the car or from its immediate vicinity, the bullet, a tracer, strik-
ing the ground about eight feet from the car and about the same dis-
tance from Reynolds (R. 38). Accused later stated to Reynolds that
he had fired the shot to tsee what the reaction of the Guard would

- be" (R. 39, 40). Accused also remarked to the officer of the day
of another organization, Captain ¥William J. Scott, Kaintenance Bat-
talion, 10th Armored Division, who had heard the shot and who had
made inquiries, that he was ®trying to put a little realism into
the Guard® (R. 46, 47). Captain Scott testified that in the course
of a conversation with accused he observed that accused repeated one
or two statements he had made and on account, of "his manner of speech,

_and the performance of his duties" witness had same "suspicion® as to
whether accused was in full control of his faculties. Had witness
been accused's campany commander he would have investigated accused's
condition, He did not, however, feel Justlfled in maklng a report in
the premlses (R. 46, 47)

On the afternoon of August 16 (R. 54) accused was questiocned at

his battalion headquarters by his battalion commander, Captain Charles

' 0. Brown, Supply Battalion;, 10th Armored Division, as to whether he
had been drinking during his tour of duty. Other officers and a non-
commissioned officer were present (R. 52). Accused stated, in re-

- sponse to questions, that during the afternoon of August 15, prior

" t0 5 pem., he had "consumed three drinks" but that he had not con-
sumed any intoxicating liquor after 5 p.m. on that day (Ex. C). Ac-
cused was again questioned by Captain Brown after the latter had told
accused that he intended to investigate the case and after "warning"®
him. Asked if he had not taken a drink after 5 p.m. on August 15,
accused said, "o, sir, not after 5:00 o'clock" (R. 53).

Accused testified that during the posting of the new sentinel
accused observed that the clip was projecting from the butt of his
pistol and that he pulled the pistol out of the holster and attempted

™\ to adjust it. The hammer of the pistol became cocked and in his ef-
“fort to release the hammer to half-cock the pistol "went offw, He
testified that it was not true that he fired the pistol in an attempt’
to frighten the sentinel or to make members of the guard more at-
tentive to their duties (R. 57). He himself was surprised when the
pistol was discharged and he commented at the time that "this would
certainly put them on their toes - that statement coming out of the
difficulty we had during the night, of guards not being on their
toes" (R, 60). Accused testified that on August 16 he was questioned
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at battalion headquarters, at which time he stated that he had fired
a pistol but that he had not been drunk (R. 58). Vhen recalled for
questioning by the battalion commander accused was warned that any-
thing he said might be used against him (R. 59) and was told that
an investigation was to be made. Accused testified that the solem-
nity of the battalion commandert!s manner, ‘

“stiffened me a little, and I did tell him that

I fired the thing for the reason as brought out -~

to scare the Guard - and that I hadn't been drink-
ing., However, by the time the thing got into its

formal stage I had to stick to my guns, realizing

the consequences of the thing" (R. 58).

Accused told the battalion commander that he had not had a drink of
intoxicating liquor after 5 p.m. on August 15 (R. 60).

4. The evidence thus shows without contradiction that while on
duty as officer of the day, at the place and time alleged in the
Specification, Charge I, accused drank intoxicating liquor on at
least two occasions, OQOfficers and a noncommissioned officer who ob-
served him thereafter while he was still on duty as officer of the
day, testified that they believed he was drunk at that time or was
under the influence of intoxicating liquor. He became garrulous and
exhibited lack of coordination in his speech and movements, He fired
a pistol in the immediate proximity of a sentinel of his guard and re- -
narked, in substance, that he fired the shot in order to make the mem-~
bers of his guard more alert in the performance of their duties. n
all the evidence the court was fully Jjustified in concluding that ac-
cused was in- fact drunk while on duty as officer of the day as alleged
in this Specification.,

In his testimony accused contended, in effect, that the firing
of the pistol was accidental and that although he had remarked that
the firing would alert members of the guard, he did not fire the shot
for this purpose. Under the circumstances in evidence and in view of
accused's admissions in the premises there can be no douwbt that ac-
cused intentionally and wrongfully discharged the pistol at the place:
and at about the time alleged in the Specifiecation, Charge III.

The uncontradicted evidence also shows that at the place and at
about the time alleged in the Specification, Charge II, accused of-
ficlally stated to Captain Brown, his commanding officer, that he
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did not drink intoxicating liquor after 5 p.m. on August 15 and that
he repeated this statement after having been advised that an investi-
gation was in progress, The evidence establishes the falsity of the
statement as well as knowledge by accused that it was false, The
making of the statement with specific intent to deceive, as alleged,
is fully proved. The making of the false official statement was vio-
" lative of Article of War 95.

5 Viar Department records show that accused is 33 years of age.
He served as an enlisted man in the grades of private, corporal, staff
sergeant and technical sergeant from June 11, 1929, to September 8,
1941, on which latter date he was ordered to active duty as a second
lieutenant, Quartermaster Corps Reserve, He was promoted to first
lieutenant, Army of the United States, February 24, 1942. .

6. The court was legally constituted. No errors injuriously
affecting the substantial rights of accused were committed during the
trial, The Board of Review is of the opinion that the record of trial
is legally sufficient to support the findings and sentence and to war-
rant confirmation thereof. Dismissal is mandatory upon conviction of
violation of Articles of War 85 and 95 and is authorized upon con-
viction of violation of Article of Var 96.

m y Judge Advocate,

4
K/ , Judge Advocate,

s Judge Advocate,
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) SEVENTH SERVICE COM/AND
UNITED STATES SERVICES OF SUrPLY
Trial by G.C.M., convened at
Fort Leonard Wood, Missouri,
August 19, 19/2.
Dishonorable discharge
(suspended) and confinement
for one (1) year. Disciplinary
Barracks,

V.

Private BILLY J.

KAUFFMAN (37130284),
Company F., 340th Englineers
Regiment,

: HOLDING by the BOARD OF REVIEW :
HILL, CRESSON and LIPSCOMB, Judge Advocates.

1. The record of trial in the. case of the soldier named
above, having been examined in the Office of The Judge Advocate
General and there found legally insufficient to support the findings
and sentence in part, has been examined by the Board of Review.

2, The ac-used was tried upon the following Charge and
Specification:

CHARGE: Violation of the 58th Article of War,

Specification: In that Private William J, Kauffman, Company
F, 340th Engineers Regiment, then attached to Troop B,
Second Cavalry, did at Phoenix, Arizona, on or about
May 20, 1942 desert the service of the United States
and did remain abzent in desertion until he surrendered
himself at Fort Sam Houston, Texas, on or about June
- 8 19420

The accused pleaded not guilty to and was found guilty of the
Charge and its Specification. Evidence of one previous conviction
by summary court for absence without leave in violation of Article
of War 61, was introduced,
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He was sentenced to dishonorable discharge, forfeiture of all
pay aund allowances due and to becoms due, and confinement at
hard labor for three years. The reviewing authority approved
only so much of the finding of guilty of the Specification of
the Charge as finds the accused guilty of desertion as alleged,
terminated in manner, at a place, and on a date unknown, approved
the sentence but remitted two years of the confinement, and
designated the United States Disciplinary Barracks, Fort Leaven~
worth, Kansas, as the place of confinement. Proceedings were
published in General Court-dartial Orders Wo. 403, Headquarters
Seventh sService Command, Services of Supply, dated September 4,
1942,

3. ‘the only evidence presented by the prosecution consists
of extract copies of two morning reports. The first extract
copy from Iroop B, Second Cavalry, Papago Park, Phoenix, Arizona,
shows the pertinent entry: :

"iay 20/42 - Pvt. Kaufman, Co. 'D' 8th kng., from atch for
duty . . ‘ .
MeSeMe to AJW.0.L. 7330 A.M. L.F.L." (Ex. 1).

The second extract copy from Headquarters Detachment, Fart Sam
Houston, Texas, shows the following entry: .

"JUNE 1942

8th: Pvt Kauffman fr A.W.C.L. to atchd in
cCS arrest in grs MB" (Ex.2).

In order to clarify any doubt as to the identity of
the accused, the following stipulation was placed in evidence
(RcS)‘

"It is stipulated between the prosecution and the
defense and the above named accused that the correct name
of said accused is Billy J. Kauffman; that his army serial
number is 37130284; that his present organization is Com-
pany F, 340th Engineer Regiment; that he is the person
described in the Specification of the Charge herein as
"William J. Kauffman'; that he 1s the person described
in the morning-report of Headquarters Detachment, Fort Sam
Houston, Texas, under date of June 8, 1942, as 'willianm J,
Kauffman, 37130284, Pvt. Co. F, 8th Lngrs., Ft. lewis Viash';
and that he is the person described in the morning-report
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of Troop 'B', Second Cavalry, under dates of liay 20
and June 2, 1942, as 'Pvt., Kaufman, Co, "D" 8th Eng. '" (Ex. 3)e

4o The accused testified that he was 16 years of age and
“that he had enlisted in the Army with his mother's consent,
After his enlistment the accused was sent to rort Leonard Vood,
a distance oI about ninety miles from his home., Thereafter he was
transferred to Fort Lewis, V.ashington. At Fort Lewis the accused
asked for a furlough because he wanted to visit his mother who
had been divorced from the stepfather of the accused and who was
then living alone, =after his request for a furlough was refused,
the accused procured a ride on a truck going to Texas, At Yuma,
Arizona, the accused was arrested by the miiitary police, He
was then sent to Phoenix and placed in the guardhouse. While
there he "shoveled horse manure all the time". He asked for a
trial but was not given one.

While at Phoenix he received a letter from his mother
stating that she was in San Antonio, Texas. The accused then
left Phoenix and went to San Antonio, where he found that his
mother had returned to iMissouri., 'lhe accused was again apprehend-
ed and placed in arrest at Fort Sam Houston, iexas. The accused
then left Fort Sam Houston, and "hitchhiked" to iissouri where
he visited his mother. After a visit with his mother the accused
surrendered himself in uniform at Fort Leonard Wood on July 12,
1942. The accused testified that he was planning to go back
to his unit and that he wanted to be tried at Fort Leonard Wood
(R.7-11).

5« The evidence shows that the accused first absented him-
self without leave from Fort Lewls, Washington, and that during
this period of unauthorized absence he was apprehended in Arizona
and there attached to Troop B of the Second Cavalry. According
to his own testimony the accused was placed in the guardhouse at
Phoenix, refused a trial and required to shovel horse manure all
the time. The accused then for a second time absented himself
without leave and traveled from Phoenix to San Antonio, Texas,

He was apprehended a second time at a time and place unknown and
on June 8, 1942, was placed in arrest at Fort Sam Houston, Texas,
The accused breached this arrest and for a third time absented
himself without leave, He "hitchhiked" from San Antonio, Texas,
to Missouri, and there surrendered himself in uniform at Fort
Leonard Wood,
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6. The Specification alleges that the accused, while attached
to Troop B, Second Cavalry, did at Phoenix, Arizona, on or about
May 20, 1942, desert the service of the United States. Desertion
is defined as

3% 3 % absence without leave accompanied by
the intention not to retwrn, or to avoid hazardous
duty, or to shirk important service. _

f3 ¥ % Both elements are essential to the of=-
fense, which is complete when the person absents
himself without authority from his place of service
(which is for him 'the service of the United
States'!) with intent not to return thereto. # 3 3
Unless, however, an intent not to return to his
place of duty exists at the inception of, or at
some time during the absence, the soldier can
not be a deserter, whether his purpose is to stay
away a definite or an indefinite length of time.

#* % %" (M.C.M., 1928, par. 1303).

The Manual in diseussing methods of proving desertion and
the M"intent not to return" states that

t% % % Such inference may be drawn from such
circumstances as that the accused # # % was
arrested or surrendered at a considerable distance
from his station; # # % that while absent he was
in the neighborhood of military posts and did not
surrender to the military authorities; that he
was dissatisfied in his company or with the military
service; that he * #% 3 had escaped from confine-
ment at the time he absented himself # # "
(MeCoM., 1928, par. 130a).

When the evidence of this case is considered in the light
of the above explanatory discussion, it is apparent that the record
presents at least several evidentiary factors from which the court
was legally permitted to infer that the accused, at some time during
his unauthorized absence, had the intent "not to return".
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The evidence shows that the accused went to San Antonio, Texas,

a distance of over a thousand miles from Phoenix, Arizona, and an
even greater distance from tne station which he had abandoned in
the state of Washington, and that he was apprehended at a place
unknown and placed in arrest at Fort Sam Houston, after an absence
of 19 days. The evidence also shows that the accused was in the
neighborhood of twc military posts, one in Arizona and the other
in Texas, and that he did not surrender himself to the authorities
in either state. In addition, the testimony of the accused that
he was required to shovel horse manure all the time while at
Phoenix clearly indicates that the accused was dissatisfied with
his station and duties there. Furthermore, the evidence shows that
the accused was in the guardhouse at Phoenix prior to absenting
himself without leave from that station. 7The function of weighing
this evidence and of drawing the legal conclusion of guilt rested
exclusively in the court and the reviewing authority (M.C.L., 1928,
par. 216; Cif 152797).

7. The record shows that the accused was 18 years and 7 months
of age at the time of the trial, The accused, however, testified
that he was only 16 years of age. An affidavit attached to the
record and purpcrtedly signed by the father of the accused, states
that the accused was born on December &, 1925.

8. The Board of Review holds the record of trial legally
sufficient to su.port the findings of guilty and the sentence.

. < /;L(,& I;LPJudge Advocats.
L

. b_m&;hm Judge Advocate.
! %/ Cﬂ%wwé Judge Advocate.
/ .

lst Ind.

War Department, J.A.G.0., Board of Review, October 21, 1942 =~ To The
Judge Advocate Generales

o) ( For his information. “’2;;.("’/ A(’% : )\F
Y . e T .
NeGd .S dw Tt SO Lester S, Hill, Jra,

-l Colonel, J.A.G.D.,
. Chairman, Board of Review No. 1.

(Golda I GTop s "0
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UNITED STATES 4th MOTORIZED DIVISION

Ve Trial by G.C.M., convened at

Camp Gorden, Georgia,

September 4 and 16, 1942, Dismissal
and confinement for one (1) year.

First Lieutenant JOSEPH DaVIS
(0~382231), Ledical Corps,
Medical Detachment,

22nd Infantry.

T N Mo Nt N S e A «

OPINION of the BOARD OF REVIEW
HILL, CRESSON and LIPSCOtB, Judge Advocates,

1. The record of trial in the case of the officer named above
has been examined by the Board of Review and the Board submits this,-
its opinion, to The Judge Advocate General,

2. Accused was tried upon the following Charge and Specifi-
cation:

CHARCE: Violation of the 64th Article of War.

Specification: In that First Lieutenant Joseph (MMI)
Davis, ledical Corps, ifedical Detachment, 22nd
Infantry, having received a lawful com:and from
Major Arthur S. Teague, 22nd Infantry, his superior
officer to put on his (Lieutenant's Davis') web
equipment, get out of his vehicle and march on
foot with the battalion when not engaged in rens
dering medical attention to anyone, did, at or
near Camp Gordon, Georgia, on or about August
20, 1942, wilfully disobey the same.

Accused plezded not guilty to and was found guilty
of the Specification and Charge. He was sentenced to be dis-
missed the service, to forfeit all pay and allowances due or to
become due and to be confined at hard labor for one year. The
reviewing authority approved the sentence and forwarded the record
of trial for action under the 48th Article of iar, ,

3. The evidence for the prosecution shows that on August
20, 1942, the Third Battalion, 22nd Infantry, was taking a 20
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mile march for physical hardening prescribed by higher authority
for officers and men. Major Arthur S. Teague, Infantiry, was in
command and the accused was the acting surgeon of the battalion
(Re6=17).

The accused was in his jeep during the first period of
the march, 6:30-7:30 a.m., and during the second period until
Major Teague told accused to get out and walk with him. Major
Teague stated to accused that the march was for him as well as
“the rest of the officers, and told him to get his equipmentand
walk, The accused replied that he would walk until the next
halt, which came in about 10 minutes. Diring the third period,
8:30-9:20, the accused rode in his jeep. At the end of that
halt kajor Teague sent a runner back to have accused report
to him, Major Teague told accused that he was not walking and
asked if there wes any reason why he should not walk., The
accused hesitated and then said, "Not exactly". When ilajor
Teague asked accused what he meant, the accused made no reply.
Major Teague then asked accused if he was "for duty", to which
the accused replied that he was. iajor Teague said,

i % % I am going to give you a direct order, I
want you to put your equipment on, get out of the jeep,
and walk at the tail of the column. If any man falls
out who needs medical attention I expect you to stop
and render medical attention, You can put the man in
the jeep, and get in yourself, and ride up to the tail
of tr)xe column, at which you will start walking again"
(R08 L]

The accused made no responses, At the request of Major
Teague, First Lieutenant James Co Kemp, the Commanding Officer of
L Company, repeated the order to the accused. The accused then
stated, "I will have to refuse the order". lajor Teague told ac=-
cused, "C.K. you can be tried for it", and then turned and walked
at the head of the column (R.7-8,11-13).

Thereafter, except for the ten minute halts, the accused
traveled in his jeep, during the balance of the march, and did not
have on his full field equipment or his gas mask at any time
(R.8, 13-15,16).

iMajor Leslie Ho Layman, NMedical Corps, examined accused
on August 22, 1942, two days alter the hike, and found that accused
was not suffering frim any disezse, had nothing wrong with him ex-
cept that he was underweight, was physically fit for field duty and
of sound physical ability to make a foot march.

-2
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Major Layman was of the opinion that the underweight would not
affect ability of accused to march if he was not suffering from
any disease and that accused could have made the march without
detrimental result. The accused weighed 114 pounds. Upon cross-
examination, Major Layman stated that accused could not have per- .
formed his best and most efficient medical service by marching all
the way and working during the halts (R.18-19).

It was stipulated that the members of the medical board,
if present, would testify as to his physical fitness for field duty,
as stated in a certificate dated June 23, 1942, reading as follows:

WOBJECTIVE FINDINCS: Entirely normal,

WSUBJECTIVE FINDINGS: This Officer states that he
has no specific pains or discomfort, but is comnletely
exhausted following physical effort which requires
several days to be relieved; also states that there is
an average loss of six to eight pounds following physical
effort.,

WCONCLUSION: From the normal physical examination,
we are of the opinion that this man is qualified for field
duty, however, if further study should substantiate the
physical exhaustion, so claimed, and the marked loss of
weight, we are of the opinion that he 1s not qualified
for field duty." (Re17;Ex.C.)

4e For the defense the accused testified, that he was 30 years
bld and had been in service 28 months, Last year he made two or
three hardening marches of ten or fifteen miles, with the fourth
battalion, snd this year made several marches with the second
battalion, of which he was battalion surgeon. His last march was
on August 20, 1942, with the battalion under command of Major Teague.
During the second period of the march, Major Teague, called accused
. forward, told accused he was sending back several platoons of men
at. end of the next halt and wanted accused to walk back with them.
The accused walked about twenty minutes of that period and had
walked altogether, sbout four or five miles. There were casualties
on the march and he had been busy with casualties during the rest
periods, He received "this" order in the third halt and followed
the order as far as taking care of casualties was concerned, He
did not comply with the order to march because from past experience
he noted that he was getting less efficient in taking care of a
large number of men. He thought that his primary duty and his
responsi?ility was to provide medical service to help the men
(R025'26 .
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Upon cross-examination and upon examination by the court
the accused testified that the duties he was to perform under Major
Teague on this march were to take care of the men, He did not feel
that he did not have to take instructions from Yajor Teague,, but
felt that he ‘would be better able to take care of the men if he was
not fatigued himself., He did not have a chance to tell that to
Major Teague or to tell Major Teague that he thought that he should
not walk, lajor Teague may have told him to march when accused.
stated that he would walk until the next halt, but they were talking
about taking the men., Major Teague may have had in mind that he :
should walk but nothing was said after he told Major Teague that
he would walk to the next halt, He thinks, now, that Major Teague
could tell him where to walk in the column, but if Major Teague
sent him to the head of the column he couldn't do any good there.

In that respect he considered himself first and not Major Teague,

He wac asked by Major Teague if he had any medical excuse why he
should not walk, but Major Teague did not ask him anything after the
order was given (R.26~28).

Captain Eugene R. McNinch, Medical Corps, had taken marches
with the accused in the Louisiana maneuvers.. He rememberzd two
marches with accused, one of seven and a half to ten miles in which

- accused lagged considerably and was pretty well fatigued. Captain
McNinch believed that an officer who marches twenty miles and works
during the halts could not render the best medical service. He
considered hiking as necessary in hardening medical officers as
for line officers, but in the marches they had had for training
purposes they had not been required to render medical services..
(Ra20-21).,

Captain William G. Jardine, ledical Corps, a member of
the board which examined accused, found that accused weighed 110
pounds and was 63 inches tall, for which the standard minimum
weight at 30 years is 112 pounds. According to that standard
accused was two pounds underweight, but according to the height
standard the accused was but one pound under the minimum weight
for 63 inches, He believed that medical officers should have
hardening marches but should not perform their duties on the march.
A man cannot perform medical duties to the best of his ability
if he is too tired. His s&xperience had been that most of the
medical officers who had been inducted without regard to welght
had been placed on limited service (R.21-22).
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Captain John T, McNabb, Medical Corps, first examined
accused on April 10, 1942, and found that he was suffering from
sacro-ilac strain with right side scilatica. He next examined
accused on September 3, 1942, at which time accused gave a history
of loss of weight, weakness, nervousness and frequent colds for
six months, Accused was 30 years old, 63} inches tall and weighed
112 pounds, He found no diseased condition. Accused was poorly
developed, underweight and somewhat emaciated, but otherwise the
exanination was negative, 1In Captain McNabb's opinion, a medical
officer who makes a 20 mile march and cares for casualties during
halts, could not possibly be efficient in his professional duties
~ and would impair his efficiency to administer first aid (R.23-24a).

It was stipulated that Major A. A, Cardona, Medical Corps,
Regimental Surgeon, 22nd Infantry, if present, would testify that
he was familiar with the duties performed by accused in garrison
-during the period November, 1941, to June, 1942, and would rate
accused as a satisfactory officer among the lower third of officers
of that branch under his command; that he was not familiar with the
work of accused in the field; that accused had never refused to
carry out orders for him, nor did accused argue or debate with
respect to them; and that spirit and attitude of accused were
ungrudging and cooperative (R.25).

-5, The evidence shows that the 20 mile hardening march was
ordered to condition the officers as well as the men, It is clearly
shown that after Major Teague had, during the second period, told
accused the purpose of the march and told him to get his equipment
and walk, that accused did walk for the balance of that period, about
10 minutes, During the halt at the end of the third period kajor
Teague sent for accused. When he asked accused if there was any
reason why accused should not walk, the accused hesitated and replied
"Not exactly". Vhen asked what he meant, the accused made no reply.
In reply to the question of Major Teague whether he was "for duty",
the accused replied that he was, Najor Teague then gave accused )
a direct order to put on his equipment and walk, to stop when pecessary
to give aid, use the jeep to ride up to the tail of the columand
then start walking agesin., After Lieutenant Kemp repeated the order
at the request of Kajor Teague, the accused stated that he would
have to refuse the order, Major Teague told accused that he could
be tried for it, turned and walked at the head of the column. The
evidence-shows that accused did not walk during the balance of
the merch, .
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The accused admitted that he received the order, followed
it as far as taking care of casualties was concerned, but did not
comply with the order to march because he had found from past
experience that he was getting less efficient in teking care of
a large number of men. He thought that his primary duty and re-
spansibility was to provide medicel service to help the men.

The accused, serving upon the staff of Major Teegue, dis-
obeyed the order of Major Teague given in the course of a prescribed
hardening march, upon the theory that the fatigue of marching would
render him less efficient in the performence of his medical duties
to the members of his command. The accused failed to take advantage
of the opportunity offered him by Major Teague to state any reason
vwhy ‘he should not march, There can be no doubt that kajor Teague
was the superior officer of the accused and that the order was a
lawful one addressed to a menber of his staff during that march,

If it was considered essential to prepare the command for marching
when transportation would not be available, it was equally nec=
essary that the medical officer serving the men upon such a march
should be hardened to insure their presence to the end of the march,
The accused presumed to substitute his own judgment for that of
_his commanding officer, an action fraught with danger in any
nilitery organization, Even if the professional ability of accused
to perform his medical functions should be reduced during the

march by fatigue, as stated in the testimony of the three medical
officers, the decision upon that march rested in the hands of Major
Teague and not in the accused,

"x * % Qbedience to orders is the vital principle
of military 1life - the fundamental rule, in peace and
in war, for all inferiors through all the grades from
the general of the Army to the newest recruit, * * *
The obligation to obey is one to be fulfilled without
hesitation, with alacrity, and to the full; nothing
short of physical impossibility ordinarily excusing
a conplete performence, * * * BEven where the order
is arbitrary or unwise, and its effect must be in-
jurious to the subordinate, he should first obey,
postponing till after compliance his complaints and
application for redress" (Winthrop's Military Law
and Precedents, Reprint p. 571-573).
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6. 'lwo of the eleven members of the court recommended clemency
by remission of %iic confinement imposed because the evidence in-
dicated that accused at the time was below the standard of physical
fitness prescribed for commissicned officers, that accused did
comply with tnat portion of the crder requirin; him to take care of
‘the casualties and because they had learned since the trial that
accused had a wife and two year old daughter dependent upon him
for support.

7. Defense counsel submitted a request for clemency to the
reviewing authority, the Commanding General, 4th Motorized Division,
stating among other grounds that defense counsel learned after
the trial that accused had received a triple typhoid vaccinaticn
upon the day preceding the march, which fact would, if known to
them, have been urged as a mitigating circumstance.

8. The Board of heview has given careful ccnsideration to
letters from accused and his wife to the President and a letter
from Senator K. B. Russel to ihe Judge Advocate General, inclosing
letters from accused, his wife and iir. Cecil K. Hall of Atlanta,
Georgia. .

9. The accused is 30 years old. The records of the (Cffice of
the Adjutant General show his service as follows: .

Appointed first lieutenant, .edical Jorps, Army of the
United States, June 7, 1939; active duty December 15, 1$39; active
duty extended Lecember 15, 13940; active duty extended bDecember 12,
1541.

Three efficiency reports have been rendered upon this
officer. One for the period December 15, 1939, to June 30, 1940,
6 16/30 months, gave him a general rating of satisfactory; one for
the period December 15, 1940, to June 9, 1941, 5 206/30 months, gave
him a general rating of satisfactory, as to which general rating
the division commander stated that he would rate the officer as un-~
satisfactory, expressed the opinion that the officer was unreliable
and that the present and potential value of the officer to the ser-
vice was below minimum standards; and one ror the peried July 2y,
1941, to October 24, 1941, 2 18/30 months, gave him a general
rating of very satisfactory.
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10. The court was legally constituted. o errors injuriously
affecting the substantial rights of the accused were committed dur-
ing the trial. In the opinion of the Board of Review, the record
of trial is legally sufficient to support the findings cf guilty
and the sentence, and to warrant confirmation of the sentence.
Death or such other punishment as a court-martial may direct is
authorized upon conviction of violation of the 64th Article of Var.

@'— / Rm\;—-dudge Advocate.

-@_&&M&M, Judge Advocate.
%Wg%]udge Advocate.
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1st Ind.

-

War Department, J.A.G.0., QCT 28 1942 - To the Secretary of Wer.

1, Herewith transmitted for the action of the President are the
record of trial and the opinion of the Boerd c¢f Review in the case of
First Lieutenant Joseph Davis (0-382231), Medical Corps.

2 I conour in the opinion of the Board of Review that the record
of trial is legally sufficient to support the findings and sentence and
to warrant confirmation of the sentence. The accused, serving upon a
battalion staff, deliberately refused to obey ths order of the battalion
commander to march on foot, given in the course of a prescribed harden-
ing march, upon the theory that the fatigue of marching would render him
less efficient in the performiance of his medicel duties to the members
of the command. He presumed to substitute his own judgment for that of
his battalion commander. I believe that the direct disobedience in-~
volved warrants the forfeitures adjudged in addition to dismissal. I
recommend that the sentence be confirmed but that the confinement at
hard labor be remitted, and the sentence as modified be carried into
executi on.

3. Inclosed herewith are the draft of a letter for your sigrature,
trensmitting the record to the President for his action, and a form of
BExecutive action confirming the sentence, remitting the confinement at
hard labor, and directing that the sentence as modified be carried into

execution.
WQ-Q\M_

Myron C. Cramer,
Major General,

3 Incls. The Judge Advocate General.

Incl.l=Record of trial.

Incl.2=Dft.ltr.for sig.

: Sece.of War.

Incl.3-Form of Executive

action.
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PPE)
UNITED STATES ) 26th INFANTRY DIVISION.
) _ _
Ve ) Trial by G.C.lM., convened at
) A. P, Hill Military Reserva-
Private JOHN J. LSS ) tion, Fredericksburg, Virginia,
(33010332), Company B, ) August 17, 1942, Dishonorable
101lst Engineer Battalion. ) discharge (suspended) and con-
) finement for eighteen (18)
)

months. Disciplinary Barracks.

OPINION of the BOARD QF REVIEVW
HILL, CRESSON and LIPSCOMB, Judge Advocates.

le The record of trial in the case of the soldier named above
having been examined in the Qffice of The Judge Advocate General and
there found legally insufficient to support the findings end sentence
in part, has been examined by the Board of Review; and the Board sub-
mits this, its opinion, to The Judge Advocate Generale

2o The accused waé tried upon the following Charge and Specifi-
cationg '

CHARGE I: Violation of the 58th Article of Var.

Specification 1; In that John Joseph Loss did, at Camp
Edwards, Massachusetts on or about April 4, 1942
desert the service of the United States in order to .
shirk importent service, to wit: Movement with his
organization to another station; and did remain ab-
sent in desertion until he was apprehended at Carlisle

L]
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Barracks, Pennsylvania on or about July 16, 1942.
He pleaded guilty to the Specification of the Charge excepting the words
desert the service of the United States in order to shirk important ser- v
vice, and the words in desertion substituting therefore respeetively the
words absent himself without leave and without leave. To the Charge he -
pleaded "not guilty, but guilty to the Olst Article of War®. He was
found guilty of the Charge and the Specification thereunder and sentenced
to be dishonorably discharged the service, to forfeit all pay and allow-
ances due or to become due, and to be confined at hard labor for eighteen
months. The reviewing authority approved the sentence, ordered its
execution but suspended the dishonorable discharge and designated the
United States Disciplinary Barracks, Fort Leavenworth, Hansas, as the
- place of confinement. The proceedings were published in General Court-
Jdartial Order No. 30, Headquarters, 26th Infantry Division, &4.P. Hill
Hilitary Reservation, Fredericksburg, Virginia, September 23, 1942.

- 3. The evidence for the prosecution shows that the accused absented
himself without leave from his organization on April 5, 1942, and was
apprehended by a civilian police orficer and returned to military authority
on July 16, 1942r

On or about March 27, 1942, the members of the company of the
accused "# % 3# were all gathered in the mess hall and warned % %# %% of
an impending move by the organizaticn. On this occasion the company was
informed that it would be about a week before the company moved and that
the members of the organization would be given short leaves before that
time. Thereafter on March 3lst the accused was still with his company
and received his pay on that day (R. 5-11, Ex. A).

4. The accused testified that he left his organization on a pass
on March 28, 1942, and was at his home on ifarch 31, 1942. On April lst
the accused started to return to his organization but on his way he.
telephoned his wife and upon being told that his mother was still ill,
he decided to return home again. During his entire absence he wore his
uniform and remained at home at Hanover, Pennsylvania, with his mother.
(ne night after he had gone to bed a civilian policeman rapped upon the
door and informed the accused that he was going to take him to headquarters.
The accused grabbed his fathers trousers which were near his bed, put
them on, and admitted the officer. The officer refused to permlt the
accused to get his uniform but took him forthwith to jail.

The accused testified that he was not paid on lMarch 31st, that.
he did not know or hear that his company had been placed on the alert,
-that he was givep a leave from his organization until April 4th, and
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that he was never told by his company commander or by any of the members
of his company that his company had been placed on the alert. The ac-
cused did not see any notice on the company bulletin board relative to
placing the company on the alert. He testified further that he heard no
announcement made in the mess hall relative to tne movement of his or-
ganization (R. 11-17).

5. The Specification alleges that the accused deserted the service
B3 4 % in order to shirk impeortant service, to wit: fovement with his
organization to another station; # # #". The evidence, however, fails
to sustain this allegation. There is proof that the organization to which
the accused was assigned was informed that the organization was on the
alert and that it would be moved to an unknown destination within a short
time. There is also evidence that the accused was with his organization
during the period of time in which this notice was given. There is no
evidence, however, that the accused received this notice or that he
actually knew his organization had been placed on the alert or that its
removal to a different station was impending. There is, .therefore, no
basis for the conclusion that the accused absented himself from his or-
ganization in order tc shirk service in connection with the impending
movement of the organization.

There is, furthermore, no evidence to show that the movement of
the organization of accused from one staticn to another station was im-
Dortant service within the contemplation of the 28th Article of Nar.
The Board of Review has stated that -

w3 % % transfers or mevements for the organization or ex-
pansion of new units, or for training purposes of routine
character, not directly related to the maintenance of in-
ternal order, embarkation for foreign duty, possible con-
tact with the ensmy, cr other special functions of the Army,
may not be classified as important service " (Ci 224805, Conlon).
(Sce also CiI 151672, Iytle, and CM 225422 Barrett.)

- 6. Although the evidence in the present case may indicate that the
accused absented himself from his company with the intent not to return,
" the allegations of the Specification did not raise such an issue, and
accordingly the finding of guilty of desertion based upon the present
Specification is not authorized. In CM 224765, Butler, the Board of
Review stated - o

"The offense of desertion is defined as '# #* # absence
without leave accompanied by the intention not to return, or
to avoid hazardous duty, or to shirk important service !
(1.CoMsy 1928, par. 130). Thus it is *pparent that desertion
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is an offense requiring a specific intent of mind. It is
equally clear that the word !desert! is a broad, inclusive
term and when used in a specification is susceptible of at-
tributing to phe accused any one of the three intents of
mind described above. When, therefore, the word !desert!
in a specification is modified, as in the present case, by
the phrase ' % % in order to avoid hazardouc duty # #* %!,
its meaning is narrowed and the Jjusticiable issues of the
Specification are accordingly restricted. Furthermore,
when a Specification alleges desertion with an intent to
aveid hazardous duty, the proof must show such an intent.
If the proof shows no such intent, but rather an intent
not to return to the service, there is a fatal variance be-
tween the allegata and the prcbata and a finding of guilty
of desertion based on such proof cannot be zpproved.®

The evidence however, does show that the accused absented
himself without leave from April 4, 1942, to July 16, 1942, a pericd
of three months and twelve days. The maximum authorlzed punishment for
this period of absence without leave is dishonorable discharge, for—
feiture of all pay and allowances due and to become due, and confinement
at hard labor for six months (par. 104c, iI.C.i%., 1928).

7. For the reasons stated, the Board of Review is of the opinion
that the record of trial is legally sufficient to support orly so much
of the findings of guilty of the Charge and the Specification thereunder
as involves findings that the accused did, at the time and place alleged,
absent himself without leave from his organization and did remain absent
without leave until zpprehended at the time and place alleged, in vio-
lation of the 6lst Article of war, and legally sufficient to support
only so much of the sentence as involves dishonorable discharge, for-
feiture of all pay and allowances due and to become due, and confinement
at hard labor for six months.

D ) |
A LS e (~s» Judge Advocate.

&&ng_&%émj Judge Advocate.
%’//" 8W Judge Advocate.
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UNITED STATES g WESTERN DEFENSE CQMMAND
Ve ) Trial by G, C. M., convened at
) Fort Ord, California, September
First Lieutenant RUSSELL E. )
RATMOND (0~167199), Medical g

Administrative Corps.

2, 1942,  Reprimand,

OPINION of the BOARD OF REVIEW
HOOVER, BAUGH and HARDY, Judge Advocates.

1. The record of trial in the case of the officer named above
has been examined in the Office of The Judge Advocate General and
there found legally insufficient to support the sentence. The record
has now been examined by the Board of Review and the Board submits this,
its opinion, to The Judge Advocate General.

2. Accused was tried upon the following Charge and Specifi-
cations

CHARGE; Violation of the 85th Article of War,

Specification: In that lst Lieutenant Russell E.
Raymond, Medical Administrative Corps, lst Med-
ical Regiment, was, at Fort (xd, California, on
or about Auwgust 16, 1942, found drunk while an
duty as officer of the day.

He pleaded not guilty to and was found gullty of the Charge and Speci-
fication. No evidence of previous convictions was introduced., He was
sentenced to be reprimanded. The reviewing authority approved the sen-
tence and in his action set forth a reprimand of accused., The proceed-
ings, including the reprimand, were promulgated in Gensral Court-Nartial
Orders No., 36, Headquarters Northern California Sector, Western Defense
Cammand, September 19, 1942, The gemsral court-martial arder directed
execution of the sentsnce, :

3. The evidence is legally sufficient to support the findings of
guilty. The only quesiion requiring consideration here is whether the
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record of trial is legally sufficient to support the seantence.

4. Article of War 85, violation of which was found, provides,
in material part, that;

n"Any officer who is found drunk on duty shall,
if the offense be camnitted in time of war, be dis-
missed fram the service and suffer such other punish--
ment as a court-martial may direct®,

Under it the punishment of dismissal is mandatory and additional punish-
"ment is discretionary for the offense found (par. 103a, M.C.M.)e The
court was empowered, in its discretion, to add the punishment of rep~-
rimand to t he punishment of dismissal, but it had no discretion with
respect to adjudging dismissal. As stated in paragraph 103a of the
Manual for Courts-Martial in relation to mandatory sentences as pre-
scribed by the Articles of War for certain offenses, including the of-
fense here found:

nPunishment as adjudged by the court for any such
offense must be in conformity with the pertinent
article"

The reprimand may not stand alone, It is authorized by the statute only
if adjudged in conjunction with dismissal, The rule in military pro-
cedure is stated in Winthrop's Military Law and Precedents as follows:

"In imposing sentence for the offences made punish-
sble under these Articles (prescribing mandatory
punishments), the province of the court is simply
ministerial = to pronounce the judgment of the law.
It has no power to affix a punishment either more
or less severe, or other, than that specified; any .
different or additional punishment is simply a nul-
lity and inoperative™ (Reprint, p. 395).

A similar rule obtains in the Federal civil cowts, See In re Mills,
135 U.S. 263; In re Bonner, 151 U.S. 242; Harmsn v, United States, 50
Fed. 921; Woodruff v, United States, 58 Fed. 766; Whitworth v, United
States, lu. Fed., 302; De Benque v, United Statea, 85 Feds (2nd) 202,

It follows that the sentence is illegal and must fall.

.2-
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5. It is pertinent to inquire whether the sentence is mersly
errcneous in a legal sense or is to be treated as a mullity., Again
Winthrop states, in reference to articles of war imposing specific
punishmentss

WIf more penalties than one are prescribed for the
offence by the statute, all are to be included in
the sentence; if any one is omitted the sentence
is illegal and of no effect" (Reprint, p. 395).

The Board believes this view is sound in principle, The power of a
court-partial to adjudge a sentence rests on the enabling statute and
cannot go beyond it, Applying the general rule of strict construction
of penal statutes or applying more liberal tests there can be no doubt
that the Congress intended by Article of War 85 to authorize punishment
'in addition to dismissal only in the event dismissal should be adjudged.
The lesser punishment, standing alone, was not a kind of punishment au-
thorized by the article.

In an early case in which a Federal civil court had adjudged a
sentence of fine and imprisonment when only a fine or imprisonment was
authorized by the statute and in which the sentence had been partially
executed, the Supreme Cowrt of the United States expressed the view
that the variation was merely erroneous and did not render the sen~
tence vold, and that any attempt to correct the sentence to conform
to the statute would be ineffective as involving double punishment
(Ex parte Lange, 18 Wall, 163). The Federal courts have, however,
adopted the opposite view in subsequent opinions. In In re Mills,

135 U.S. 263, in which the validity of sentences to penitentiary im=-
prisonment for one year where the statute permitted imprisonment in a
penitentiary anly if the term exceeded one year, was being considered,
the Sumreme Cowrt saidg

nThe cowrt below was without Jjurisdiction to pass
any such sentences, and the arders directing the
sentences of imprisonment to be executed in a pen-
itentiary are void, This is not a case of mere
errar, but one in which the court below transcend-
ed its powers",

In Harman v, United States, 50 Fed., 921, a United States circuit cowrt
held invalid a sentence to imprisomment and a fine when the statute au-
thorized imprisonment at hard labor and a fine, The court said;
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- nIn the courts of the United States the rule is
that a judgment in a criminal case must conform
strictly to the statute, and that eny variations
from its provisions, either in the character or
extent of the punishment inflicted, renders the
Judgment sbsolutely volde,

See also In re Bonner, 151 U. S. 242,

6. The sentence adjudged by the court-martial in this case being
nall and void it had no legal efficacy. The reviewing authcrity has the
discretionary power therefore, should the record be returned to him, to re-
voke his action and order of pramulgation and the court has the authority,
upon proceedings in revision, to revoke its sentence and adjudge a new sen-
tence in accordance with Article of War 85 (par. 87b, M.C.M.; A.W. 40).

As a general rule proceedings in revision (except to correct the record to
speak the truth) are not permissible after the proceedings have been pub-
lished in a general court-martial order, that is, after the reviewing au-
thority has completed his action (pars. 83, 87b, M.C.M.). This rule is in
accord with the principle observed by civil courts that where a court ad-
Journs for the term after sentencing an accused or where, if there is no
term, the sentence has otherwise became final, the court thereby loses
Jurisdiction of ths cause (16 C.J. 1315). But the rule is not applicable
in a case in which action required by law and susceptible of correction
has not been taken or in which the form of correctible action taken is null
and voide The exception, as applied to sentences, has been stated thus by
a United States circuit couwrt of appeals:

#The imposition of a void sentence is not an ob-
stacle to tha assumption by the court which im-
posed 1t of Jurisdiction of the convict, in order
that a legal sentence may be imposed, Where there
is a conviction, accampanied by a vold sentence,
the court's jurisdicticn of the case for the pur-
pose of imposing & lawmful sentence is not loat by
thes expiration of the term at which the void sen-
tence was imposed, The case is to be regarded as
pending until it is finally disposed of by the im-
position of a lawful sentsnce®™ (Hammers v, United
States, 279 Fed. 265).

Although proceedings in revisioa in this case are legally authoriged the
Board of Review doss not, in view of the circumstances surrounding the coo-
mission of the offense (&ccused was under the influence of liquor when he
entered upon his dutles as officer of the day (R. 10)) and in light of the
fact that a written reprimand has heretafore been published, recommend such
action. ' X
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7. For the reasons stated the Board of Review 1s of the opinion
that the record of trial is legally sufficient to support the findings
but legally insufficient to support the sentence.

%;%Ww% s Judge Advocate,
{ ayeseg P L , Judge Advocate.

Judge Advocate,
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UNITED STATES THIRD AIR FORCE

)
)
v, ) Trial by G.C.M., convened at
) Drew Field, Tampa, Florida,

First lLieutenant WILLIAM B. ) September 11, 1942. Dismissal.
LEE (0-311704), 553rd Signal )
Aircraft Warning Battalion, )
)

Separate.

OPINION of the BOARD OF REVIEW
HILL, CRESSON and LIPSCOMB, Judge Advocates.

1. The Board of Review has examined the record of trial in the
case of the officer named above and submits this, its opinion, to The
Judge Advocate General.

2. The accused was tried upon the following Charge and Specifi-
cations:

CHARGE: Violation of the 96th Article of War,

Specification 13 In that 1lst Lt, ¥illiam B. lee,
553rd Signal Aircraft Warning Bn., Sep., being
restricted to the Post pursuant to General Court-
Martial Order No. 31, Headquarters, Fourth Air
Force, San Francisco, California, dated July 2,
1942 did, at Drew Field, Florida, on or about
August 24, 1942, break said restriction by going
to the Tampa Police Pistol Range.

Specification 2: In that 1st Lt. VWilliam B. Lee,
. 553 rd Signal Aircraft Warning Battalion,

Separate, being restricted to the Post pur-
suant to Gensral Court-liartial Order No. 31,
Headquarters, Fourth Air Force, San Francisco,
California, dated July 2, 1942 did, at Drew
Field, Florida, on or about August 28th, 1942,
break said restriction by going to Tampa, Florida
and St., Petersburg, Florida.
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Specification 3: In that 1lst. Lt. William B. Lee,

' 553rd Signal Aircraft Warning Battalion, Sep.,
being restricted to the Post pursuant to Gen-
eral Court-liartial Order No. 31, Headquarters,
Fourth Air Force, San Francisco, California,
dated July 2, 1942 did, at Drew Field, Florida,
on or about August 29, 1942, break said re-
striction by going to the Tampa Police Pistol
Range.

Specification 4: In that 1lst Lt. William B. les,
553rd Signal Aircraft Warning Bn, Sep, did, on
or about August 28, 1942, order Private Albert
Taylor, Flotting Co., 553rd Signal A.W. Bn, Sep,
to drive a govermment motor vehicle at an ex-
cessive rate of speed, in violation of existing
orders, to the prejudice of good order and
military discipline.

Specification 5: . In that 1lst Lt. William B. Lee,
553rd Signal Aircraft Warning Bn, Sep., did, on
or about August 28th, 1942, drive a government
motor vehicle at an excessive rate of speed, in
violation of existing orders, to the prejudice
of good order and military discipline.,

The accused pleaded not guilty to and was found guilty of the Charge
and its Specifications. He was sentenced to be dismissed the service.
The reviewing authority approved the sentence and forwarded the record
of trial for action under Article of War 48.

3. The evidence for the prosecution shows as to Specifications 1,
2 and 3, that the accused, before being transferred to Drew Field,
Florida, was under sentence by general cowrt-martial including restriction
to the limits of his post for 3 months., The defense stipulated the
validity of the sentence, and the order directing its exscution (R. 5).

Upon his arrival at Drew Field, the accused reported to Captain
Bull of the Personnel Section, 314th Base Headquarters and Air Base
Squadron, who presented him to Major F. L. Ebersole, Jr., the executive
officer of that organization. The accused was informed by Major
Ebersole that the sentence would be enforced at Drew Field and that
he would be confined to the area of the post for 3 months. Major
Ebersole, at this conference, emphasized the necessity that the restriction
be not troken. The defense admitted that the accused was under restriction
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on the dates alleged in the Specifications. The restriction thus
imposed upon the accused was subsequently qualified so as to permit
the accused to go off the post for the purpose of checking™ration
termg", It was clearly shown, however, that such modification did
not relieve the accused from the necessity of procuring permission
from his battalion commander for each separate duty trip from the
post. The accused had not at any time been granted permission to
visit the Tampa Police Pistol Range or the vicinity of St. Peters-
burg, Florida. The defense admitted that the accused went to the
Tampa Police Pistol Range and to St. Petersburg on the dates alleged
in the Specifications (R. 6, 8-12, 13).

The evidence for the prosecution shows, as to Specifications
4 and 5, that on August 28, 1942, the accused went to Bell Street in
dowvn town Tanpa and from there to St. Petersburg. The accused made
this trip in a Govermment truck which was driven by Private Taylor.
tn the way to St. Petersburg the accused asked Private Taylor what
speed the truck would make and when informed that the truck would make
fclose to sixty miles an hour™ the accused told him to "shove it down".
Thereafter on the trip to St. Petersburg Private Taylor drove the truck
at speeds of 50, 55, and 60 miles per hour (R. 19).

(n the return trip from St. Petersburg the accused drove
the truck himself at speeds of 50, 55, and 60 miles per hour. He
crove at about 40 miles an hour around curves and about 55 miles an
hour across the Gandy Bridge. Vhen the accused met an Army vehicle
he would reduce his speed. The meximum speed limit prescribed by the
Commanding General at Tampa, Florida, for vehicles such as the one
driven by the accused was 40 miles an hour (R. 19-20; Ex. B).

4. The accused testified that upon arrival at Drew Field on July
17, 1642, he reported to Captain Bull and was taken by him to the office
of Lkajor Ebersole, the base executive. There he walted outside of
Lajor Ebersole's office until Captain Bull returned with the instruction
that the sentence of restriction was still in force, that the accused
would be restricted to the limits of the post, and that the accused
was placed upon his honor as an officer and a gentleman not to violate
the restriction (R. 25=26).

Concerning the visitsto the Tampa Police Pistol Range on .
August 24 and 29, 1942, the accused testified that shortly after
Lieutenant Trenner had been assigned as his assistant, Lieutenant
Trenner invited the accused to his home for dinner., The accused de=-
clined the invitation and explained to Lieutenant Trenner that he (the
accused) could not leave the post because he was under restriction.
A few days later Lieutenant Tremner again invited the accused to his
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home and again the accused declined the invitation. Thereafter,

about August 24, Lieutenant Trenner suggested to the accused that
they go to the range. The accused replied, "I would like to go

but how about the restriction?® The accused testified that Lieutenant
Trenner replied, "I have everything arranged and extra ammunition and
extra machine gun®". The accused then said, "Are you sure it is all .
right to go?® and accused testified that ILieutenant Trenner said,
#Everything has been arranged". The accused testified that from this
conversation he "assumed" that Lieutenant Tremner had "contacted the
Major®, and he, therefore, went to the range. He stated that there
was no attempt at subterfuge. The accused left the post at about 2:30
in the afternoon and returned at about 4:30. The accused testified
further that his second trip to the range on August 29 was made under
. practically the same circumstances as was the first. Om each occasion
the accused called "the office"™ by telephone and stated to Lieutenant
Hyde, "I am going out", and when he returned he telephoned Lieutenant
Hyde and told him, ®I have come back™ (R. 27-29).

Concerning the trip to Ste Petersburg.on August 28, 1942,
the accused testified that he went first to Bell Street (the office
of the Field Commissary in Tampa, Florida) to sign his regular Friday
shipping ticket and to procure extra rations for 100 men who had been
attached to his mess. Before going to Bell Street the accused called
Lieutenant Hyde "and told him this was my regular Friday to go down
and ILieutenant Hyde said 'All right'/, When the accused could not get
certain ice cream which he wanted at the Commissary on Bell Street he
drove to St. Petersburg for it (R. 31-32).

As to Specificaticns 4 and 5, the accused testified that
on the way to St. Petersburg he asked the driver of the truck if the
‘truck ™was governed" and that upon the driver stating that it was, the
accused told him "iWe are going to have to step on it if we are going
to get there and back" and that the driver then increased the speed
of the truck to about 40 miles an hour. After reaching St. Petersburg
the accused observed that the driver failed to observe a red stop
light ;md that he practically stalled the truck at every intersection
(Re 33).

When the accused finished his business in St. Petersburg he
took over the driving of the truck and drove back to the post. (n
this return trip the accused drove the truck not in excess of 40 miles
an hour. The distance to St. Petersburg from the post was about 14
miles (R. 28-34).

In concluding his testimony, the accused made the following *
statements:
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#The only thing I have to tell the court is that I
was rather surprised at the results of my first court-
martial. Not only surprised but pleased to think I
was given the sentence I was when it could have been
ever so much more, and I assured my defense counsel at
that time that I would do nothing that would hinder my
serving that sentence in any respect. Inasmuch as the
service of my sentence was to start June 2nd, according
to the officers at March Field, I was under the impres=-
sion that September 2nd I would be through with my
three months restriction. There is, or was at that
time, some question as to whether or not the ten days
lapse of time en route from March Field here to Drew
Field would be counted or would not be counted and
Captain Bull had taken that up with a higher authority
for a ruling and he himself thoughtthat inasmuch as I
was under orders and acting in all good faith at the
time, it would count, but in any event September 12th
would be the last day of having served the sentence.
Therefore, gentlemen, why would anyone in his right
mind with any common sense purposely and wilfully do
anything that would cemplicate matters when, after all,
it was only a matter of a few more days left to do.

If I had had any inkling that I was not acting in all
good faith, it's a lead pipe cinch I would not have
done it." (R. 35).

Second Lieutenant Trenner, a witness for the defense, testi-
fied that he secured permission from his company commander to take a
Thompson manchine gun to the range, that he procured ammunition, that
he made all arrangements, for transportation, and that he asked the
accused to go with him. He also testified that he made a second trip
to the range with the accused. After the accused was arrested for
breach of restriction, Lieutenant Trenner visited the accused and at
that time the accused told Lieutenant Trenner that he thought that per-
mission had been procured for him to go to the range. Iieutenant
Trenner then told accused that he had not procured any such permission
for accused (R. 37-38).

5. Specifications 1 and 3 allege that the accused "being re-
stricted to the Post # # # did, at Drew Field, Florida", on August
2 and 29, 1942,%"break said restriction by going to the Tampa Police
Pistol Range". Specification 2 makes the same allegation relative
to the act of the accused in going to "Tampa, Florida and St. Peters-
burg, Florida", on August 28, 1942. -~ .

The evidence shows clearly that the accused, during the

-5 =
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period of his restriction and on the dates alleged in the Specifica-
tions, made two visits to the Tampa Police Pistol Range and one visit
to Tampa and St. Petersburg, Florida. It is clearly shown that the
accused did not procure and did not have the permission of his com-
manding officer to leave the post on any of the three occasions. The
testimony of the accused that he believed that Lieutenant Trenner had
procured permission for him to go to the pistol range is not convincing.
Lieutenant Trenner states that he did not procure such permission and
did not tell the accused that he had.

The explanation offered by the accused in justification of
his trip to St. Petersburg is equally unconvincing. The accused testi-
fied that before going to Tampa he telephoned to Iieutenant Hyde and
made the statement that "this was my regular Friday to go down". It
was not shown, however, that Lieutenant Hyde had authority to permit
the accused to leave the post and certainly Lieutenant Hyde was not
informed by this conversation that the accused intended to go beyond
Tampa to St. Petersburg. .

: The evidence clearly shows that the accused breached his re-
striction on each of the three occasions as alleged in Specifications
1, 2, and 3. Such conduct is clearly prejudicial to good order and
military discipline within the intent and meaning of the 96th Article
of War.

6. Specification 4 alleges that the accused "did, on or about
August 28, 1942, order Private Albert Taylor, # # # to drive a govern-
ment motor vehicle at an excessive rate of speed, in violation of
existing orders, to the prejudice of good order and military disci-
pline®. Specification 5 alleges that the accused himself did on the
same day drive a Government vehicle at an excessive rate of speed in
violation of exdisting orders. The existing order of the Commanding
General of Drew Field limited the maximumm speed of light trucks to 40
miles an hour, whereas the evidence clearly shows that the accused
required the driver of the truck to drive the truck in his charge at
speeds of 50, 55, and 60 miles an hour. The evidence also shows that
thereafter the accused took over the driving of the truck aad himself
drove at the same speeds. Such conduct is clearly prejudicial to good
order and military discipline and in violation of the 96th Article of
War, as alleged in Specifications 4 and 5.

7. Evidence was introduced of one previous conviction of accused
on July 2, 1942, of forging an indorsement on a Government check issued
to a soldier, in vioclation of Article of War 93, and of uttering that
check with intent to defraud, in violation of Article of War 96.



(323)

8. The accused is 38 years of age. The records of the Office
of The Adjutant General show his service as follows:

Appointed second lieutenant, Coast Artillery Corps, Reserve,
from Enlisted Reserve Corps, September 7, 1933; active duty, C.C.C.,
July 1, 1935, to October 30, 1935; appointed first lieutenant, Coast
Artillery Corps, Reserve, December 31, 1936; active duty C.C.C. Lay
25, 1938 to April 30, 1939; extended active duty for one year, November
28, 1940; reappointed first lieutenant, December 31, 1941; continued
on active duty November 28, 1941.

9. The court was legally constituted. No errors injuriously
affecting the substantial rights of accused were committed during
the trial. The Board of Review is of the opinion that the record of
trial is legally sufficient to support the findings of guilty and the
sentence, Dismissal is authorized upon conviction of violation of the
96th Article of War.

- |
(- /\A—;a&_ s Judge Advocate.

HA@&&:&M Judge Advocate.

dé“b&z/ g /’%Jﬂﬁ%mdge Advocate.

\







WAR DEPARTMENT
Services of Supply
In the Office of The Judge Advocate General
Washington, D..C.
o (325)

SPJGK
CM 225746 - 0CT 13 1942

_ _ WEST COAST ARMY AIR FORCES
UNITED STATES TRAINING CENTER
v, ‘Trial by G, C. M., convened at
Santa Ana, California, August
19, 1942, Dishonorable dis~
chayge and confinement for ten
{10) years and one (1) day.
Penitentiary. . ..

Private VICTCR R, HEWLETY
(39022390), - Headquarters
and Headquarters Squadron.
(Special), Santa Ana Army
Air Base, Sante Ana,
California,.

N N Sl M el e S S S S,
rd

REVIEW by the BOARD CF.REVIEW .
HOOVER, BAUGH and HARDY, Judge Advocates.,

1. The record of trial in the case of the soldier named above
has been examined by the Board of Review,

2, Accused was tried upon the following Charges and Specifi-
cations;

CHARGE I: Violation of ths 93rd Article of War.

Specification; 1In that Private Victor R. Hewlett,
Headquarters and Headquarters Squadren (SP),
Santa Ana Army Air Base, Santa Ana, California,
did, at Long Beach, California, on or about July
18, 1942 with int.ent to commit a felony, vizs
Rape, commit an assault upon Mabel Narie Price,
443 East 53rd Street, Long Beach, California,
by willfully and feloniously striking the said
llabel Marie Price on the head and body with his
closed fists,

CHARGS II: Violation of the 96th Article of War.

Specification 13 In that Private Victor R, Hewlett,
Headquarters and Headquarters Squadron (SP), Santa
Ana Army Air Base, Santa Ana, California, 'did, at
Huntington Beach, California, on or about July 17,
1942, wrongfully take and use without the consent
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of the owner a certain automobile to wits: a 1940
Liodel Chevrolet lLiaster Coupe property of Genevieve
H. Redline, 833 Frankfort Sireet, Huntington Beach,
California, of a value of more than fifty ($50.00)
dollars. .

Specification 23 In that Private Vietor R. Hewlett,
Headguarters and Headquarters Squadron (SP), Senta
Ana Army Air Base, Santa Ana, Californis, did, at
Huntington Beach, California, on or about July 18,
1942, wrongfully take and use without the consent
of the owner a certain automobile to wit; a 1935
ilodel Ford V-8 Sedan property of Ralph F., Wilcox,
411 1/2 BEighth Street, Huntington Beach, California,
of a value of more than fifty ($50.00) dollars.

He pleaded not guilty to Charge I and its Specification and guilty to
Charge . II and its Specifications. He was found guilty of the Charges
and Specifications., Evidence of one previous conviction by summary
court~martial for breach of restriction was introduced. He was sen-
tenced to dishonorable discharge, forfeiture of all pay and allowances
due or to become due and confinement at hard labor for twenty years,
three-fourths of the members of the court present concurring, The re-
viewing authority approved the sentence, reduced the period of confine-
rent to ten years and one day, designated the United States Penitentiary,
dcNeil Island, Washington, as the place of confinement, and forwarded the
record for .action under Article of War 503,

3. ‘the evidence shows that at about 10:30 p.m., July 17, 1942, on
a highway near Long Beach, California (R. 7), accused, at the driver's
invitation (R. 2), entered an automobile containing lrs, Mabel Marie
Price, her husband, kir. Robert H, Price, and lMr. Gary Washburn, Washburn
was the driver. He, Price and lirs, Price were returning from a fishing
trip (Re 7).. Neither Price nor his wife had ever seen accused before
(R. 36, 56). The car was a convertible club coupe with front and rear
seats close together (R. 7, 32)s The top was down, Price sat in the
front seat with Washburn (R. 7). There was a large fishing tackle box
on the rear seat directly behind the driver and Mrs., Price sat next to
it (Re 7, 25). Upon entering the car accused sat in the rear seat to



(327)

the right of Lrs, Price (R. 14). Inasmuch as part of the seat was oc—
cupled by the fishing tackle box, accused and lirs. Price were close to-
gether (R. 25).

lirs. Price was dressed in slacks, a gray sweater and a coat loose-
1y thrown over her shoulders (R. 16)., There was attached to her sweater,
on the right front, a fishing license bearing, in legible handwriting,
her name and street address (R. 17, 46; Lx. A). She was about five
feet tall (K. 58) and.was of relatively slight build (Ex. D). She was
32 years of age (R. 32) and had a l4-year-old son (R. 40), the step- =~ .
child of Price (R. 60). She had a congenital deformity of the left hip,
resulting in a limp and weakness of the left leg (lt. 71), She testi-
fied that she "tired very easily" (k. 45). Price was a truck driver
(Re 7)s Price,-lrs, irice and Washburn had been in the Price home in
Long Beach, California, during the late afternoon of July 17 and had
gone on the fishing trip between 6 and 7 p.m. (R. 22). 3ach had con-
sumed about two.bottles of beer and had eaten dinner before they left
(Re 27, 49). Neither Lrs, Price nor her husband consumed any liquor
of any kind vhile fishing (ii. 23, 49). Accused was-18 years of age
(Re 92).

Soon after accused entered the car Price asked him vhere he was
going and he replied-that his car had stalled, that he had left it and
that he did not have any special destination (R. 14, 18, 25). He put
his left arm on the back of the seat and then about lirs. Price's
shoulders and drew her toward him (R. 8, 14, 24). he dlso placed his
hand, apparently the right, on her thigh. She pushed his hands away
from her (R. 14, 15) and asked him to desist (R. 24). Price saw what
occurred and remarked to Washburn that if accused continued his be-
havior they would "let him out" (R. 33, 55). \iashburn suggested that
they #wait until we get to Tomn" (R. 55). At the suggestion of Washburn
(Re 24, 49) the party stopped, within about five miles, at the "Circle
Drive-In% where four bottles of beer were ordered, Price cffering one
tc accused who accepted it (R. 24, 25, 49). Neither lLirs. Price nor
any of the others drank all of the beer served (R. 25, 26, 50). Ac-
cused asked the names of the occupants of the car and Price gave them.
Accused stated his name, said that he was fram the #Santa Ana Air Baset
and remarked that his father was a noted war correspondent (R. 18, 25).
Washburn "looked at" accused when the latter stated that his parénts
vere born in Germany and accused said, "I am no spy. I am no German
3¢ I can prove who I am® and asked a waitress for a pencil (Ii. 26,
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49, 50). A pencil was then placed on the tray where it remained. . Price
and lirs. Price testified that no one did any writing (R. 26, 50). Thile
at.this place the open car was sta.nd:mg funder the lights® (R. 33) which
were bright. (R. 44, 59).

The party left the Circle Drive-In and proceeded about three miles -
to the Alamo Cafe at 17th and Alamitos Streets in Long Beach (R. 50).
In route accused put his arm about Mrs. Price and attempted t6 kiss her
(R. 18, 27) but *did not get to" (R.-18), and he.leaned over her at an-
other time (R. 27). Upon arrival at the cafe accused asked the others
if this was the place they lived and Price said; "No, but this is where
you get out® (R. 56). All got out of the car and Price, Mrs., Price and
Washburn entered the cafe and ordered some beer (R. 9, 27). Accused
later entered but the bartender refused to serve him (R. 9, 10). ' After
drinking part of the beer (R. 27, 51) Mrs. Price suggested that they go
home - the #main idea was to.get rid oft accused (R. 51). The three,
accompanied.by two women friends of Washburn, then -entered the car
(k. 10, 27, 51). Price and his wife sat in the rear seat. Price .
#closed the door in® accused's face. Accused displayed anger, threw
and broke a bottle on the sidewalk and exclaimed, "I'll be God damned"
(Re 10, 11, 16). The party left accused at the cafe and drove to the.
Price hame at 443 East 53rd Street, Long Beach (R. 13, 16)., There
Tashburn changed his clothes (R. 16 52) and about ten minutes after.
arrival left with.the two extra wamen (R. 18, 52)., Price went to bed-
and fell asleep in-a room in the rear of t.he house (R. 52, 55), a five
room bungalow (R. 34).

Mrs. Price entered her kitchen and prepared a sandwich for. her
son (R. 19, 60). She changed her clething, putting on and fastening
with a zipper a long housecoat (R. 194 54). .The knocker on the front .
door sounced and she answered it (R. 19, 38), opening the door. Ac~
cused was.standing on the porch in front of the door. '

Mrs. Price testified that ahe asked him "how he got there® and
that he replied, "In a car® (R. 19). Accused then seized her right S
shoulder, pulled her from the doorway, off the porch and onto the ground -
(R. 19, 29, 42). She did not scream at this juncture because she did
not know what was happem.ng, did not wish to cause a commotion in the -
neighborhood and thought she would be "able to ward him off® (R. 43).
The porch was about a foot or a foot and a half high (R. 29). She fell
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on her back with her right arm ®pinned under™ her but with her left
arm free, . Yhile “over" her accused told her %he had come out to get
into" her ®pants and that he was going to"., He raised her housecoat
(Re 20) "up just under my breasts" (R, 21). &he”testifieds,

tBefore that I started to get him with this hand,
and he bit my thumb. I tried to ward him off by
telling him I would call my husband, which I did.
I called 'Pob!'. I did not call any too loud, be-
cause I thought my calling would scare him off,
It was then he struck me the first time when he
seen I was going to call him. In the meantime
he had this leg pinned out quite aways. He had
my right leg out and the other leg was out this
way. I was perfectly helpless. He started tak-
ing my underclothes off me, He took my under-
clothes off and took my pants off and threw thenm
on the lawn" (R. 20).

While holding her with one hand he used the other to remove her under-
clothes, rolling her over, She struggled about trying to escape (d. 39).
He "kept saying, 'I love you'" (R. 30), She testified that she told him
she would report him to his commanding officer, and thought, up to the )
time that he started to remove her clothing that she would succeed in
“frightening him off® (R. 30, 35). He struck her, however, six or seven
times on the head and jaws (R. 40). Iiis trousers were open, his penis
was against her left leg "nigh up" (R. 21) and he attempted intercourse
(Re 40). She continued to call her husband as loudly as she could (R. 20,
31). She finally lost consciousness momentarily (R. 41). She did not
know at the time whether penetration was accomplished but

"yithin the hour I cleansed myself and it was then
that I really believed that it happened® (R. 41).

She testified that she finally heard her. son call her husband (R. 20)
and that at this point accused ran away (R. 21).

- Gene Ronald Ross, son of lirs, Price, testified that after his
mother went to the door he did not hear any conversation but a little
later "heard a sort of moan" and looked out of his bedroom window,
There was a street light across the street and by it he saw a man
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wearing an enlisted man's service cap (R. 62). Witness testi_fjed.g.'

. YHe had my mother pinned down and was pulling. her
underwear off, and Mother was struggling and yell-
ing 'Bobif
* - * % #
e was on top. You could see him, You eould not
see my mother very much. You could not see much,
you could only see from herg on up on the grass.

The rest of the shadow was black. :

%* * 3 * 4
#Y¥ou could hear Mother yell and she would try to get
up, The shadow went down. I seen the underwear fly-
ing out a little way so she could not reach it, She
yelled and he hit her, and finally I called !'Bohifl.

He heard sounds like blows several times., (R. 63) His mother came into
his room and he took her to his stepfather's roan (R. 64).

About forty-five minutes after accused left the scene the assault
was reported to the police (R. 64, 73). A police officer testified that
on the morning of July 18 he saw lirs., Price and observed that her left
eye was "black®", that her Jawbone on the right side was swollen and that
she had "black" bruises on her right knee and on the right side of her
neck "at the shoulder® (R. 73). She was examined on July 25 by a med-
ical officer who testified that her skin then bore discolorations on
her right shoulder, behind her left ear, over her left temple, on her
-left breast and on her right knee , and that her left eye was discolored -
(R. 71). ,

Accused testified that he reached the position on the highway at
which he was picked up by using a car.he had stolen (R. 89). Very soon .
after he entered the Price car he asked Mrs. Price her name, She told . -
him "}abel® and he thereupon put his arm about her, drew her toward him
and kissed her a fcouple of times" (Re. 75). She permitted his advances
(R. 88) and "came over towards® him when he placed his arm about her
(Re 79). At this time he did not know that the man in the front seat
was her husband (H. 91). At the Circle Drive-In accused requested her
addreds., She asked the waitress for a pencil and with it wrote her
address on a cigarette paper., She told accused he “could come up any
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time"®, She gave accused part of her beer, The light was ®pretty good"
but accused did not see the fishing license on the woman's sweater

(R. 80). Before reaching the Alamo Cafe he tried to kiss her again
but she protested, said the men in the front seat were ®very dear
friends% and remarked that she would tell him when to kiss her (R. 79,
80). Accused followed the others into the cafe but became "bored" and
left in a short time., Mrs. Price came out later looking #sort of bored,
or mad, or st maybe jealous" (R. 76). She started to leave her com=
panions, including the two young women who had appeared, but fher
husband" persuaded her to stay with them (R. 77).. Accused did not
attempt to get in the car and did not recall having .broken a bottle

or having cursed (K. 81). Mrs. Price did not tell him "anything about
Bob® (R. 89). The party left accused (R..77). He thought Mrs, Price
was a young girl (R. 85, 89) and decided to Macquire a better relationt
with her (R. 89), that is, wished to develop a ®friendship® (R, 92) so
he fcould go to shows with her and take her out some time" (R, 85).

He therefore decided to go to the address she had given him and caught
a ride to the vicinity of her home (R. 82). When he knocked she came
to the door and he saw her through a ®peep hole® (R. 77, 88). The
door,was not opened but after the conversation about how he had reached
the scene she said she would come outside shortly {R. 77). Later he
saw her through a vindow and she again said she would "be out in a
minute® (R, 77, 82). She soon came to him and voluntarily sat down
with him at the side of the house (K. 77, 85). Accused testified that:

nshe sat down and I put my arm around her, kissed

her two times and told her, I loved her. She said,

You don't love me!, I sort of lay down on her and
started kissing her, I had my hand down by her bloom-
ers, She had hers there, too, helping me, WAfter that
when I was kissing her, she started hollering, 'Bob',

I was on top of her, She was facing towards the window.
I hit her® (R. 77). ‘

After accused kissed'her he exposed his penis and as he lay on her his
penis ®was on top of her slip" (R. 85, 86), a garment which reached
wglose to her pants here# (R, 88). She was "willing to submit® (R, 86).
When she commenced "screaming 'Bob,! !Bob!® and struggled with him °

(R. 83, 84), howsever, accused becane nfrightened and panicky® (R. 84)

and thought she was trying to "framethim .(R. 79) It was on this account
that he struck her several times (R. 79, 83). Vihen he became frightened
by her screaming he fled (R. 77, 84).
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4o The evidence, together with the pleas of guilty, establishes
the offenses charged. There can be no doubt that accused assaulted
Jrs. Price at the place and time and in the mamner alleged with the
intention of having unlawful carnal knowledge of her by force and
viithout her consent. His assertions that she submitted to his advances
and evidenced her intention to permit sexudl relations are contrary to
the other testimony and, upon the whole record, are unworthy of belief,

5. The court was kgally constituted. No errors injuriously af-
fecting the substantial raghts of aecused were committed dwring the
trial. In the opinion of the Board of Review the record of trial is
legally sufficient to support the findings and sentence, Penitentiary
confinement is authorized for the offense involved in Charge I and its
Spevification, recognized as an offense of a civil nature and so punish-
able by penitentiary confinement for more than one year by section 455,
Title 18 of the Criminal Code of the United States.

‘%Mm' » Judge Advocate,
Q. ¢ 7D

, Judge Adwvocate.

o - /i

, Judge Advocate.
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WAR DEPARIWENT
Services of Supply
In the Qffice of The Judge Advocate General

Washington, D. C. (333)
SPJGK
CU 225754 9
0CT ¢ 1842
"UNITED STATES ) 82ND AIRBCRNE DIVISION
)
V. ) Trial by G, C. M., convened at
) Fort Benning, Georgia, September
First Iieutenant EARL S, ) 16, 1942, Dismissal,
. WIKQFF (0-401860), 504th ).
-Parachute Infantry. )

OPINIQN of the BOARD OF REVIEW
HOCVER, BAUGH and HARDY, Judge Advocates.

l. The Board of Review has examined the recard of trial in the
case of the officer named above and submits this, its opinion, to The
Judge Advocate General,

2. Accused was tried upon the following Charge and Specifi-
cation:

CHARGE: Violation of the 6lst Article of War.

Specification: In that 1lst Lieutenant Earl S.
Wykoff, 504th Parachute Infantry, did, with-
out proper leave, absent himself from his or-
ganization at Fort Benning, Geargia (Alsbama
Area), from on or about August 17, 1942, to
on or about August 27, 1942.

He pleaded not guilty to and was found guilty of the Charge and Speci-
fication, No evidence of previous convictions was introduced. He

was sentenced to be dismissed the service. The reviewing authority
approved the sentence and forwarded the record of trial for action
under Article of War 48. -

3. Captain Edward N, Wellems, company commander of the Service
Company, 504th Parachute Infantry, stationed at Fort Benning, Georgia,
in what was described as the Alabama Area (R. 4), testified that on
the late afternoon of August 17, 1942, he searched for accused, a
member of his company, but did not find him. Accused was, at the time,

»
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supply officer of the 2nd Battalion, 504th Parachute Infantry., WVit-
ness did not locate accused until the afternoon of August 18, when he
saw him in Yone of the Bachelor QOfficers' Quarters buildings at Fort
Benning"® (R. 5). Upon being questioned at this time accused said that
he had been attending to some business "in town" and that he had not
thought of asking for permission to leave the organization. Accused
returned to the Alabama Area with witness and after a "long talk" be-
tween the two witness told accused, at about 6:30 p.m., that he intend-
ed to go to the Alabama Area at about 6:15 a.m, on the following morn-
ing and suggested that accused accompany him (R. 6). Accused agreed to
meet witness at the hour indicated but did not appear. Witness did not
see or hear from him again until accused reporied to witness by tele-
phone at 7:30 p.m. on August 27 (R. 6, 7). Upon receipt of the tele-
phone call witness went to the Waverly Hotel in Columbus, Georgia, and
there found accused. Witness brought him to the regimental area where
he was placed in arrest. Vhen found at the hotel accused was in the
company of his vife. Witness believed that accused had "been drinking"
but was in full control of his faculties (R. 8, 9). Accused did not
have permission to be absent at any time during the period August 17

to August 27, 1942 (R. 6, 7).

Captain viellems identified in court a morning report of the Serv-
ice Company, 504th Parachute Infantry, containing entries, verified and
initialed by witness, showing accused as absent without leave from 6 a.m.,
August 17, 1942, to 9 p.m., August 27, 1942 (R. 4; Ex. A).

Accused testified that about July 17, 1942, he asked the acting
regimental adjutant “if there would be much chance of getting a leave®,
The reply was in the negative, No formal request for leave was made by
accused at this time or later (R. 11, 14). On the afternoon of August
18, at the time accused talked to Captain Wellems, accused planned to
go to his place of duty on the following day (R. 13). At about 6 a.m,
on August 19, however, he decided to go to Atlanta, Georgia, where his
fiancee was employed, and get married (R, 12, 14). He went by train to
Atlanta, met his fiancee and then went to Salem Camp Grounds, Covington,
Georgia, where his fiancee had relatives (R. 10, 12). En route they
obtained a marriage license (R. 14). They were married and returned to
Atlanta on the day of the marriage. MNrs. Wykoff became ill the next
morning so the two again went to Salem Camp Grounds. While there a
doctor advised that kru., Wykoff should not be moved and she protested
when accused proposed returning alone to Fort Benning, Accused testi-
fied that:
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Wihile there she kept getting worse and she didn't
want me to leave, so I stayed with her until she
felt better. Ve came back to Atlanta on our way
to Fort Benning., The day we got to Atlanta she had
severe pains in her stomach and I did not think she
would be well enough to come to Columbus, but she
thought she would feel well enough to come, We
came to Columbus, Georgia, and went to the Waverly
Hotel.: I got a room and called Captain Wellems and
requested that he tell me what to do" (R. 10).

Accused also testified that there were no telephone or telegraph facili-
ties within four or five miles of Salem Camp Grounds (R. 13). He did
not make an effort to communicate with anyone in his regiment while he
was in Atlanta (R. 12). Accused testified that his father is a lieu-
tenant colonel stationed at Duke University (R. 11) and that most of

the boyhood of accused was spent in the vieinity of Marmy camps® with
his father (R. 13).

Mrs, Earl S, VWykoff, wife of accused, testified that she is 18
years of age. She and accused were married at her home at Salem Camp
Grounds, Covington, Georgia, on August 21, 1942. On the same day they
vent to Atlanta., She became ill and the two returned on August 22 to
her home., Her doctor there told her that if she '"wanted to get well
at all" she should not move. Accused proposed to return to Fort Benning.
She knew he did not have permission to be absent from his organization
but did not realize the seriousness of his unauthorized absence and
urged him to remain with her. ‘As soon as her condition allowed her to
make the moves they went again to Atlanta and thence to Columbus, Georgia.
After arrival in Columbus she was hospitalized for a time in the post
hospital «t Fort.Benning on account of the same kind of illness from
which she had suffered previously at her home and in Atlanta (R:-16,

17). Witness did not influence her husband against communicating with
his organization "but it was practically impossible for him to do so®
(Re 17).

4e It is undisputed that accused was absent without leave from
his organization during parts of the days of August 17 and 18, 1942, .
and that he absented himself without leave on August 19 and remalned
absent without leave until August 27, 1942. Although it thus appears
that accused was not continuously absent for the entire period alleged
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in the Specification, the interruption of the status of absence with-
out leave was of but a few hours duration on August 18 and 19, Ac-
cused was punishable for his absence on each day alleged. The vari-
ance involved is immaterial and the findings need not be disturbed.
Violation of Article of War 61 is established.

5. War Department records show that accused is 26 years of age.
He was appointed a second lieutenant, Infantry Reserve, on December 13,
1940. He entered on extended active duty on March 10, 1941, and was
promoted to first lieutenant, Army of the United States, on August 12,
1942,

6., The couwrt was legally constituted. No errors injuriously af-
fecting the substantial rights of accused were committed during the
trial. The Board of Review is of the opinion that the record of trial
is legally sufficient to support the findings and sentence and to war-
rant confirmation thereof, Dismissal is authorized upon conviction of
violation of Article of War 61.

T

A, Judge Advocate.

’; (/ , Judge Advocate.

, Judge Advocate.
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1st Ind.
War Department, J.A.G.0., (OCT 20 1942 = To the Secretary of War.

1., Herewith transmitted for the action of the President are the
record of trial and the opinion of the Board of Review in the case of
First lieutenant Earl S, Wykoff (0-401860), 504th Parachute Infantry.

2. I concur in the opinlon of the Board of Reviesw that the record
of trial is legally sufficient to support the findings and sentence and
to warrant confirmation of the sentence, Accused's absence without
leave was deliberate and inexcusable., The punishment of dismissal is
appropriate. The offense was purely military but I do not recommend
suspension of the dismissal, as I might otherwise do, for the reason
that, as appears from an attached letter from the Commanding General,
82nd Alrborne Division, dated October 6, 1942, charges have been
rreferred and a second trial thereon has been recommended for a breach
of arrest by accused occurring four days after campletion of the pres=
ent trial. It is improbahle that accused has the necessary qualifi-
cations of an officer. In view of all the circumstances and in order
that a second trial may be avoided, I recommend that the sentence be
confirmed and carried into exscution.

3. Inclosed are a draft of a letter for your signature trans-
mitting the recard to the President for his action and a form of Ex-
ecutive action designed to confirm the sentence and to carry it into
execution, should such action meet with approval.

‘—'lx.ka-y«era . Co

Myron C. Cramer,
Major Qeneral,
The Judge Advocate Gensral.
3 Incls, }
IDClol-Record Of tri&lo
Incl.2=Draft of let, for
sig., Sec., of War,
Incl.3-Form of action.
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WAR DEPARTMENT
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In the Office of The Judge Advocate General
Washington, D. C.

SPJGK
CM 225837
- LZC 4 1942
IX CORPS

"UNITED STATES

Ve Trial by GeC.Ms, convened at
Fort Lewls, Washington, July
14, August 24 and 25, 1942.
Dishonorable dlscharge and
confinement for life. Peni-
tentiary.

Technician Grade IV GEORGE
W. GRAY (20922171), Com-
- pany Ay 133rd Englneers.

Vst S s sl sl st o

" REVIEW by the BOARD OF REVIEW
HOOVER, COPP and SARGENT, Judge Advocates.

1. The Board of Review has examined the record of trial in the
case 0of the soldier named abovo,

2+ Accused was trled upon the following Charge and Specifi-
cation:

CHARGE: Violation of the 92nd Article of War.

Specification: In that Techniclan Grade IV George
W. Gray, Company A, 133rd Engineers did, at

~ Tacoma, Washington, on or about June 17, 1942,
forcibly and felonlously, against her will,
have carnal knowledge of Miss Vivian Mills.

He entered a special plea of "not ty by reason of insanity" (Re. 9).
This plea was overruled (R. 36, 37). Thereupon he pleaded not guilty
to and was found guilty of the Charge and Specification. No evidence
of previous' convictions was introduced. He was sentenced to dishon-
orable discharge, forfeiturs of all pay and allowances due or to become
due and confinemant at hard labor for the term of his natural life.

The reviewing authority approved the sentence, designated the United
States Penitentiary, McNeil Island, Washington, as the place of confine-
mggt and forwarded the record of trial for action under Article of War
50%. '

3. The evidence shows that Vivian Mills, an ummarried school
teacher (R. 42, 129), aged 24 years (R. 71), residing in an apartment
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at 721 Fawcett Avenme, Tacoma, Washington, with Sergeant Lee Giles,
Medical Section, 1907th Service Unit, and his wife (R. 45, 56), spent
the evening of June 16, 1942, from 10 p.me until 12:30 or 1 a.m. at

the Happy Days Tavern (R. 1o2$, a popular resort or "beer Joint" with a
bar and facilities for dancing, located at 13th and Broadway streets in
Tacoma, Washington (R. 55). Sergeant and Mrs. Giles were with Miss
¥ills until about 11:30 p.m. when they left and Miss Mills remained with
other friends (R. 42, 53). During the course of the evening Miss Mills
consumed two glasses of beer (R. 42) and danced with different men some
of whom she had not known previously (R. 72, 77). She did not see
accused at the tavern (R. 72) and did not know him (Re 41). She left
the tavern between 12:30 and 1 a.me without escort and proceeded to

walk home (R. 42), a distance of seven blocks. She followed the direct
course along Broadway to 9th Avemue, thence west two blocks to Fawcett
Avenus on which she lived in the block north of 9th Avenue (R. 55).

As she was proeeeding on 9th Avenme and approaching the intersection

of Fawcett Avenue, she heard the footsteps of accused behind her (R. 42).

Catching up with her across the street from a telephons
building at the intersection (R. 71), accused put his arm around her
and said "How are you?". Miss Mills jerked herself awasy from accused
and replied, "You get your hands off me". She turned north on Fawcett
Avenue and when she reached the middle of the block (R. 42) where there
was a vacant lot 96 feet wide, covered with grass and slightly below
the street grade at the point at which the lot abutted (R. 46, 112; Ex.
4), accused again seized Miss Mills, put his hand over her mouth and
knocked her down the bank into the grass lot where a struggle between
the couple ensued which continued unabated for about an hour (R. 42,
43, 54). Miss Mills testified that she tried to scream but was unable
to do 80 (Re 68). She had never screamed in her 1life (R. 64) and the
accused's arm around her throat choked her (Re 68). Furthermore the
accused threatened to kill her if she screamed (R. 68, 82). She did
not call for help (R. 64). She tried to escape (R. 535 » pulled his
hair (R. 43) and tried to kick him (R. 64). During the struggle she
lost her glasses and suffered various bruises to portions of her body
(R. 43, 81). She endeavored to protect herself by biting accused!'s
1ip when he tried to kiss her. In retaliation accused slapped her
several times. She withdrew a whiskey bottle from his pocket and tried
to hit him over the head with it but failed when accused knocked it out
of her hande She then found a rock and after pulling loose from a grip
accused had on her wrist, hit accused on the head with the rock two or
three times (R. 43). Accused again slapped Miss Mills!face. She
tried to choke him (Re 53)., Finally she struggled free from accused
and tried to get away but was knocked down agaln by accused and told to
1lie still or he would knock her out (R. 43). He removed her underwsar
(R. 66). She resisted to the utmost of her ability (Re 52). When she
would not 1lie still accused struck her on the nose with such force that
it bled and she became weakened (R. 132) and swallowed so much blood ,

P
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that she practically lost consciousness, became dazed (R. 66) but imew
that something was going on as accused was on top of her (R. 132) and
his genital organs were in contact with hers (R. 136), and she lost
her power of resistance (Re 52)« She testified that it was during

the consequential lull 1in the fight that ehe believed accused "accom~
plished his purpose" of having sexual intercourse with her (R. 43, 44).
She teatified that becauss she was practically unconscious at the time
of the occurrence of the act she did not at the time know whether the
accused's penis penetrated her genital organs but after regaining con-
sciousness was positive that it had from other circumstances within her
kmowledge (R. 135, 136, 138, 139). These circumstances included: the
accused had removed her underclothing (R. 44, 66); when she recovered
consciousness accused was lying on top of her and his private organs
were touching her own in an apparent attempt at penetration (R. 136);
her genitals were irritated and painful although they had not hurt her
before the act; they were bleeding to some extent (R. 54); and at one
point during the assault accused said that he Phadn!t done it® for
about a "month or three months® before (R. 65).

Miss Mi1ls testified that during the assault she detected
the odor of liquor on the breath of accused, and noticed that his
manner of talking was that of a drunken man (R. 65). He appeared to
be drunk when he first accosted her (R. 71) butche did not know whether
he was drunk or not (R. 74). In the struggle, accused was on top of
her part of the time and they rolled over several times on the grass
(Re 82)s She later found that her underwear, which she recovered and
put back on (R.46, 66), was dirty, grass stained, bloody to some extent
and torn and that her stockings were torm. Her Jacket and long sleeved
blouse bore some blood stains. Her amms and legs were stiff and
bruiseds This caused her to limp (R« 76, €0)« Her back was bruised,
both eyes were black, her forehead was sikinned and her nose was swollen.
These were all caused by the assault (R. 81).

Miss Mills testified that she could ®see hardly a thing" with-
out her glasses (R. 49). Upon recovering consciousness she suggested
that asccused help her hunt for her lost glasses. Both arose and started
the search, accused lighting matches, the better to see. She remarked
that the glasses cost her $20, and accused said he would pay for them
1f not found (R. 46). Accused gave her his name and organization and
she wrote them with a pencil he furnished, on the back of a picture he
took from his wallet and gave to her (R. 47) after aslkdng her not to
tell anyone about the offense (R. 75). Thile accused was still hun
for the glasses Miss Mills climbed up the slope to the sidewalk (R. 47
and, with accused "just a step or two behind” (R. 73), went directly to
the apartment house where she resided (R. 47), six doors north of the
lot where the assault had taken place (Ex. A). At the entrance door
of the apartment house accused overtook her and pulled her outside again,
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started to raise her dress and sald that he was ¥going to do it again®,
Ee desisted with the remark that someone might see them. She unlocked
the front door and walked insids. Accused followed her. Miss iills

then said, "Well, this is where my girl friend lives and her husband is
here so will you get out now and leave me alone?®, Accused refused and
followed her to the door of the apartment (R. 48). :

Miss Mills entered the apartment followed closely by accused.
Sergeant Giles, who had been asleep in the room into which the hall -
door opened, awoke and overheard Miss Mills ordering accused to leave
the apartment. Accused asked Giles ™what time it was". Giles arose
and after some exchange of remarks forcibly evicted accused from the
apartment (R. 49, 109, 110). Accused tried to strike Giles and the
latter knocked him down several times. Giles testified that when he
first saw accused he was hatless and his blouse was open and his pants
were "wide open from the top button clear to the bottom in a 'V' shape®.
He did not have a garrison belt. His shirt tail was out, his underwear
was gaping open, the halr around his crotch was exposed, his face was
scratched, his upper lip was puffed,and his clothing, face and halr were
bloody. There was a cut on the top of his head from which blood was

coming (R. 111).

Miss ¥ills was given general and pelvic examinations at the
Station Hospital, Fort lewis, Washington, on June 17, 1942, about fifteen
hours after the assault (R. 91, 92). The general examination revealed
contusions of the head and ecchymotic or blackened condition of the .
eyes, blood in the right auditory canal and the external ear and one
bruise on the right thigh (R. 9]!3. The pelvic examination did not reveal
any tears of the hymen but there was slight irritation of the genital
organs external to the hymen (Re 97). There was a slight abrasion of
the skin on the outer surface over the perineal region. There was a
dried secretion in the upper vaginal vault from which a slide was made
(Re 91-92). The slide revealed the usual contents of the seminal secretion
with spermatozoa presente This spermatozoa showed the normal deterioration
which occurs between 8 and 24 hours after ejaculation takes place (R. 94).
The examination revealed no indication of pregnancy or of sexual inter-
course prior to the time of the assault (R. 100, 104). Miss Mills testi-
fied that she had had no prior sexual intercourse within 48 hours prior
to the assault (R. 127, 128). A medical officer testified that in his
opinion the presence of semen in the upper portion of the vagina furnished
positive proof of penetration by a penis (R. 100), and that the abrasions
of the skin external to the hymen indicated that the penetration was
forceful (R. 101).

On the morning of June 17 the grass in the vacant lot for
a space of about 100 feet square had the appearance of having been
trampled on or rolled on, "chewed up and churned up®. The accused's
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missing cap and belt were found there but Miss Mills' lost glasses were
not found (R. 112). Grass stains on the knees of accused's trousers
were observed (R. 113).

Accused testified that he senlisted in the National Guard of
California at Redding, California, in January, 1941, and was included
in the call to active duty on March 3, 1941 (R. 152, 153). He served
with Company F, 115th Engineers until April 1942. Company A, 133rd
Engineers, was organized and he was assigned to it (R. 153). He served
as cook both in Company A of the latter regiment at Camp San Iuis Obispo,
California, and Fort Lewis, Washington (R. 154). On June 16, 1942,
he worked in the kitchen at Fort lewis all day. In the evening he went
to Tacoma (Re 154) with Sergeant Richard A. Stahl, Mess Sergeant of his
company, an old time friend who had taught accused how to cook. Stahl
bought two pints of whiskey, and gave accused onee. Then accused and
Stahl separated with the understanding that they would meet again at
a hotel at about 8 p.m. (R. 155). Afterwards Stahl brought his wife
to the hotel at the appointed time (R. 156). While alone and waiting
to be joined by Sergeant and Mrs. Stahl accused drank about four or five
glasses of beer (R. 156, 166). He was joined by the Stahls in the bar
in the resr of the hotel. There accused drank a bottle of beer. The
three adjourned to Stahl's apartment where they drank the pint of whiskey
that had been furnished to accused and in addition drank a bottle of
whiskey Stahl produced (R. 157). Together accused and Mrs. Stahl drank
about a quart of whiskey (R. 167). The party broke up at 10:30 p.m.
Accused left the apartment and took the elevator to the first floor. He
testified *When I got domm to the bottom, why, everything seemed kind of
funny and it felt like things had turned around different than what
they were when I started to leave” (R, 158). From the hotel he went
onto another street and into another "beer Joint® where he drank four
glasses of beer and three or four drinks of whiskey from another pint
bottle (R. 158) which he bought (Re 187). There wers no women in the
place (R. 188) and no dancing (R. 189). He left this bar at about 11:30
p.me planning to return to camp by bus. He lost his memory completely
when he left ths place (R. 158, 159) and did not regain it again until
daylight the next morning when hs awoke in a grass plot along the side
of some street in Tacoma in a hilly part of tomn (R. 166). His lip was
swollen and sore, his face and shirt were bloody (Re 161) and his head
was cut (Re 176). His hat and belt were missing (R. 179) but his trousers
were not unbuttonsd and his shirt tail was not out (R. 163). He walked
about three blocks . and was directed by a civillan to the bus station
where he met another soldier with whom he returned to his organization
at Fort Lewis (R. 161, 162). He had his scalp wound dressed at the
infirmary and went to bed (R. 186). He did not discover that there
were grass stains on his trouser kmees (R. 163). He did not recall
having seen Miss Mills prior to Juns 17 (Re 163, 170). Accused testifi-
ed that he had not committed the offense charged and had not gone to
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the Giles apartment. He examined his clothes and found no evidence of

an emission. His private organs were normal. He had never been in

this kind of trouble before. He had not had much schooling (R. 165)

but was a graduate of an Armmy cooks and bakers!' school (R. 173). At

that school he had a cooks and bakers' text book with recipes in 1it,

but he did not study the book because he could not reade He did only

what his first cook told him (R. 173). Since his enlistment he has learned
to sign his name and read a little (R 188). Accused also testified that
because he had no recollection of what he did or where he went between :
11:30 pem., June 16, 1942, and daybresak June 17, 1942, he could not say
positively that he had not raped Miss Mills (R. 170).

Sergeant Stahl testified that he bought two pints of whiskey
for accused (R. 196), that accused had some beer and two large drinks
of whiskey in the apartment (R. 197, 209), that about a pint of the
whiskey was consumed by the group in the apartment (R. 209) and that
when accused left he had an unopened pint of whiskey in his possession
(R. 198, 209). TWhen accused left the apartment he did not seem to have
difficulty in walking (R. 206, 207). Witness testified that the Happy
Days Tavern was "pretty loud and pretty rowdy #* ¥ % pretty boisterous
# % # 'a whore's hangout'® (R, 201). Witness also testified that the
walking time between the Happy Days Tavern and the intersection of 9th
Avenue and Fawcett Avenue is about ten minutes (R. 204). Witness saw
accused on June 17 at which time he had a bandage on his head (R. 199).
He appeared to be "groggy® -~ "it didn't seem to be from liquor unless
he had an awful bad hangover" (R. 200). Accused said to witness that he
did not know what had happened to him (R. 199).

Captain Lewis E. Barenfanger, 133rd Engineers, Company Com-
mander, and Captain Robert N. Schwartz, 133rd Engineers, a fomer company
comnander of accused, and Sergeant Sam Schwartz, Company F, 133rd
Engineers, testified for the defense that the general character of
accused and his reputation for truth, honesty, integrity and sobriety
were good (Re 144, 146, 193). '

4o The evidence of rape is unimpeached and convincinge The
story of the criminal assault as related by Miss Lills stands undisputed.
Accused precluded himself from convincingly demying it by testifying he
had no memory of occurrences between 11:30 p.m. on June 16, 1942, and
daybreak the following morning. That accused had carnal knowledge of
Miss Mills is established by her clear account of events that took place
and by her physical condition as disclosed by her testimony and by
pelvic examination. That the act was done by force and without her
consent 18 concluslively established not alone by the oral evidence of
the woman but by the mute evidence of a struggle between her and ac-
cused as disclosed by her blackened eyes and body bruises, her torn
underwear and stockings, her bloody hair, face and clothing, by the scalp
cut on top of the accused's head, his swollen lip, his loss of his hat
and belt, and by the condition of the grassy plot. Violation of Article
of War 92 was established.
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5. Upon arraigmment accused raised the issue of insanity. The
court thereupon directed the trial Judge advocate to report to the
appointing authority as authorized by paragraph 63, Manual for Courts-
Martial, and adjourned (R. 9). The court reconvened on August 24, 1942.
During the period of adjourmnment accused was examined by a board of

medical officers convened at the Station Hospital, Fort Lewlis, Washington
{Court's Ex. 1). After examination of accused the board found:

®a, Diagnosis: Mental deficiency. Mental age 9 1/6
years and an I.Q. of 574

b. That this condition existed prior to entrance
into the Military Service, was not incurred in
the 1line of duty and is not due to his own
wilful misconduct.

¢. That this soldier was not insane at the time of
commission of the alleged act and that he is not
insane at the present tims.

de. That this soldler did know right from wrong.

e. That knowing right from wrong he nevertheless
was unable to adhere to the right because of
his low mental capacity, upon which was super-
imposed an inebriated condition which prevented
him from adhering to the right.

f. From the medical-legal standpoint found in 'Modern
Clinical Psychiatry' by Noyes, it states, 'Not
infrequently in medical-legal matters the question
arises as to the responsibility of an alleged
feeble minded person. In general it may be said
that no limitation of responsibllity should be
recognized if the offender has a mental age ex-
ceeding 10 years.!

ge It is the opinion of the Board that this man is
incapable of conducting his defense intelligently."

Major Raymond L. Kessler, M.C., a meamber of the board with experience as
a phychiatrist, testified in support of the board's findings (R. 16, 34)
and the report of the board was received in evidence (Court's Ex. 1).

The court, without receiving other evidence upon the issue of insanity,

found that accused was sane at the time of the commission of his offense
and at the time of trial and knew the difference between right and wrong
(Re 37)« It did not expressly find whether accused had mental capacity

to adhere to the 'right.

Rape involves a specific intent of which a person committing
that offense must be capable (Wharton's Crime. Law, 12th ed., sec.
1032; Iowa v. Donoval, N.W. (Iowa) 206). Paragraph 78 a, Mamal for
Courts-iMartial, provides thats
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%z person is not mentally responsible for an of-
fense unless he was at the time so far free from
mental defect, disease, or derangement as to be

able concerning the particular acts charged both
to distinguish right from wrong and to adhere to
the right®.

It was necessary, therefore, for the court in some manner to determine
whether accused could adhere to the right.

Although it was the duty of the court to determine the issue
of insanity in all its aspects it was not required to make this determi-
nation as an interlocutory question and upon express findings. Determi-
nation of the issue as an interlocutory question was discretionary
(par. 75 a, M.CeM.). It is clear that if no express findings had been
made upon the issue or upon its speclial elements, the findings of
guilty would have sufficed to cover the issue of insanity and all its
elements (CM 157854, Ireland; CM 205621, Curtis; CM 211836)., In view
of the action of the court in making express findings as upon an inter-
locutory question regarding certain elements of the issue of insanity,
was 1ts omission to make express findings as to whether accused had
the capacity to adhere to the right an error injuriously affecting the
substantial rights of accused.

The board of medical officers found and the psychiatrist

testified that accused was mentally deficient (R. 23), but the board

and the psychiatrist based the conclusions of mental incapacity to ad-
here to the right largely upon a "superimposed" condition of drunken-
ness (R. 20; Court's Ex, 1). At the time the court considered the
issue of insanity as an interlocutory question it did not have before
it any competent evidence as to the nature of accused's acts or as to
.the degree of his asserted drunkenness. As a result it could not in-
telligently determine the degree of his drunkenness or the effect which
his drunkenness might have had upon his mental capacity to adhere to

the right. It is but reasonabls to assume therefore that it purposefully
limited its express findings to those elements of the issue of insanity
which were clear and undisputed and deferred its findings upon the re-
maining element until it should find upon the general issue. Upon the
whole record thers is no sound baslis for inferring that the court ignored
the question as to whether accused could adhere to the right or that the

court intended to find that accused did not have the mental capacity

to do so.

The actions of accused were of a pattern to be expected in
the commission of a crime of violence of the kind here involved, and
the court, upon all the evidence, was fully justified in concluding
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that accused was mentally responsible in all particulars and that he
was not so drunk as to be incapable of entertaining the intent to rape.

The Board of Review is of the opinion that the omission by
the court of an express finding that accused had the capacity to adhere
to the right was not error injuriously affecting the substantial rights
of accused.

5« The court was legally constituted and had jurisdiction of
the person and offense involved. No errors injuriously affecting the
substantial rights of the accused were committed during the trial. The
Board of Review 1s of the opinion that the record of trial is legally
sufficient to support the findings of gullty and the sentence. Con~
finement in a penitentiary is authorized for the offense of rape, recog-
nized as an offense of a civil nature and so punishable by penitentiary
confinement for more than one year by section 457 Title 18 of the
United States Code.

Judge Advocate.

! Judge Advocate.

, Judge Advocate.
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UNITED STATES 5th INFANTRY DIVISION

Ve Trial by G.C.ll, convened at
Camp Curtis, Icelend, Septem-
ber 1, 2, 3, 4, end 5, 1942.
Dismissal and total for-
feitures.

Second Lieutenant ROBERT
C. HATHAWAY (0-402612),
Infantry.

OPINION of the BQARD OF REVIEY
HILL, LYON and SARGENI, Judge Advocates

l. The record of trial in the case of the officer named above
has been examined by the Board of Review, and the Board submits this,
its opinion, to The Judge Advocate General.

2. The accused was tried upon the following Charges and Specifi-
cations:

CHARGE I: Violation of the 92nd Article of Var.

SPECIFICATION: In that 24 Lieutenant Robert C.
Hathaway, 1lO0th Infentry, did, at or near Fossvogur,
Iceland, on or about August 19, 1942, forcibly
and feloniously, against her will, have carnal
knowledge of Elin Veldimarsdottir.

CHARGE II: (Findings of Mot Guilty)e
CHARGE IIIs Violation of the 96th Article of Tmr.

SP=CIFICATION: In thet 24 Lieutenant Robert C.
Hathaway, 10th Infantry, did, at Cemp Hvaleyri,
Iceland, on or about August 19, 1942, violate
the provisions of paragraph 4, Appendix No. 7,
Bulletin No. 1, Headquarters United States
Army Forces, February 25, 1942, by driving
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without authority a govermment motor vehicle.
CEARGE IV: (Acquitted upon motion of defense).

ADDITIONAL CHARGE Is Violation of the 95th Article
of War.

SPECIFICATION: In that 24 lLieutenant Robert C.
Hathewey, 10th Infantry, did, at or neer
Reykjavik, Iceland, on or asbout August 16,
1942, commit an assault and battery upon
Guolaug Bjorgvinsdottir by wrongfully end un-
lawfully grasping, holding, fondling and lay-
ing his hands upon end about her body in an
intimate, indecent and disgraceful manner -
forcibly end ageinst her will end in the
immediate presence of other persons.

ADDITIONAL CHARGE IIs (Findings of Not Guilty).

The accused plecaded not guilty to all Charges and Specifications.

He was acquitted, upon motion of the defense, of Charge IV and the
Specification thereunder (R. 170). He was found of the Specifica-
tion, Charge I, not guilty, but guilty of the following substituted
Specificationss Specification ls of wrongfully and unlawfully com-
.mitting an assault and battery at the time, place, and upon the woman
alleged, by striking, grasping, holding, and pushing her body with
his hands; Specification 2: of wrongfully and unlawfully committing
an assault end battery at the time, place, and upon the woman alleged,
by intentionally ceusing an emission of semen from his penis upon her
person; of Charge I, not guilty, but guilty of violation of the 96th
Article of War; of Chaerge II and the Specification thereunder, not
guilty; of Charge III end the Specification thereunder, guilty; of
the Specification, Additional Charge I, guilty except the words
"ecrasping, holding, fondling, hands", and "and about®, substituting
for the word "hands" the word "hand", and of Additional Charge I,
guilty; and of Additional Charge Il and the Specification thereunder,
not guilty. Evidence of one previous conviction for absence vithout
proper leave from his place of duty for 5% hours was introduced in
evidence. He was sentenced to be dismissed the service and to forfeit
all pay end ellowances due or to become due. The reviewing authority
approved the sentence "though deemed inadequate", and forwarded the
recard of trial for action under the 48th Article of Var.



(351)

3¢ Specification, Additional Charge I:

8+ The pertinent evidence for the prosecution is substantially
as follows:

At ebout 2 aem., August 17, 1942, Master Sergeant Hallvard
Sollie, Norwegian Army, was in a car with acoused in Reykjavik. The ac-
cused invited one Elner, who was walking with three girls, to get in
the car. After some discussion, Einar and one girl, identified as
ldss Guolaug Bjorgvinsdottir, entered the car. Sollie sat on the fromt
seat with the driver, and Guolaug sat on the rear seat between Eipar and
accused (R. 133-135, 150-155).

Guolaug testified that while Einar went into the house of an
uncle, the accused began to play around with her skirt and stockings,
end put his hand underuneath her pants; that she became afraid, began
to cry, and esked Einar to take her home, and to let her sit on the
other side; and that the Norweglen promised to help her and to drive
_ Eipar and her back to town. Sollie testified that accused was a
"little fresh" to Guolauz and put his hand up beneath her dress and
that Guolaug began to cry, hit accused, and asked Einar for help, but
Einar was too drunk to help. Sollie moved Guolaug to the other side
of Einar. He planned to get transportation at his camp to take Einar
and Guolaug home, but when the car arrived at his camp the accused
said that he would teke them home (R. 135-136, 150-161).

Einar beceme so drunk at the cemp of the Norwegian that he
was berely able to stand up. The accused pushed both Einar and Guolaug.
into the car, and told Sollie that he could not come along. Guolaug
climbed into the front seat with the driver because she was afraid of
the accused. Accused and Einar were in the rear seat. After the car
sturted away, the accused bent over the seat, tried to get her to come
to the back seat, pulled at her, asked her to come back and help sober
up Einar, played around her skirt and stockings, and put his hand under
her pants. Guolaug was scared, began to ory, and asked the accused and
then the chauffeur to drive to Reykjavik instead of in the opposite
direction. She also asked Einar to help her. Accused grabbed her by
the wrists and threw her pocketbook and umbrella up behind the back
seat. ihen Guolaug saw the door by Einar opening, she told accused
-she would come to the back seat. She climbed over in the direction
of Einar, grabbed her pocketbook, and threw herself out of the car
into the street. She then rose to her feet, ren screaming to an auto~
mobile coming in the opposite direction, and was taken home in that
sutomobile (R. 136-139). '

This automobile which took her home was followed by the car
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of accused. When she reached home at about 4 ofclock she left the auto-
mobile and called for her mother. Einar then got out of the car of ac-
cused and tried to get her in, but she struck Einar and jumped to the
inclosure back of ths house, where the man who lived dovmstairs (Paul
Olafsson) came out, took her in, and closed tho door. Guolaug is 19
years old, lives with her mother, grandmother, brothers, and sisters,
and never had been out with an American soldier before. When Paul
Olafsson heard Guoleug cell for help, he found that she was extremely
nervous, her coat was all dirty, and her stockings were "downward®.
Guolaug's mother heard the call for help and found Guolaug in the area-
way. She stated that Guolaug's coat was dirty, her petticoat dirty in
front, and one stocking torn to pieces and dirty (R. 139-148, 162-167).

b. The pertinent evidence for the defense is substantiallv
as follows:

Private First Class William C. Hug testified that he was dis-
patched to drive the accused on the night of August 16, 1942. At some
time after 2 a.m., when a Norwegian officer and accused were in the
car, an Icelandic fellow and girl got in the car. The Norwegian wes
on the front seat. OCn the trip taking the Norweglen to his camp, the
girl was crying, but Hug did not know why, as he kept looking to the
front. At the camp the Icelandic man was drunk and was carried into
the back of the car. The accused also got in the back, but the girl
got in the front. Hug was directed by accused to drive toward Alafoss,
which was away from Reykjavik. The accused told the girl to get in
back and get the man straightened out so they could take him home.

The girl got into the back of the car and after a short while she
either jumped out or fell ocut. The car was then traveling between

5 and 10 miles per hour hecause another car was epproaching. The

girl hailed & truck coming up the road. After she talked to an of-
ficer in the truck, the officer ¢ame over and talked to the accused.
The girl rode home in that truck, while the man and accused were in
the car driven by Hug. After the girl went around the side of the
house, the accused held out an umbrella to her and she started holler-
ing. A man and a women csme down to the girl. Accused then came in
the car and they took the Icelandic man home (R. 175-190).

The accused testified that he met Einar Palsson and Guolaug
Bjorgvinsdottir at sbout 2:3C a.m., on the morning of August 17, 1942,
at a street corner in Reykjevik. When Biner invited several girls to
go, Guolaug entered the car of accused. The three sat.on the back
seat, with Guolaug in the center. When they stopped at a house, ac-
cused put his hand under Guolaug's leg. Guolaug did not like it,
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pushed his hand eway, seld something to Einar, got up, moved over and
sat next to Einar. The accused was tired, was not having a good.time,
and told his driver, Bug, to teke the Norwegian (Sergeant Sollie) home.
Nothing happened en route to Herskola, where all got out of the car.
Sollie offered to take Guolaug and Einar home, but accused said thet

he would and that it was not nscessary for Sollie to come along. Ac~-
cused did not touch Guolaug after the first stop, or at Herskolae.
Accused and Elnar, who was pretty drunk, sat on the back seat, while
Guolaug sat in fromt. He told Hug to drive toward Alafoss to try and
sober up Einar. When Elnar passed out and leaned against him, eccused
asked Guolaug to come in the back seat, but she refused. He told Hug
to drive slowly to sober up Einar, and noticed the back door was open
e little. When he again asked Guolaug to come beck and help sober up
Eimar, she consented. Accused stood up, recelved-Guolaug's purse, took
her by the elbow, and she ceme over and sat down. Almost like a flash
Guolaug was out of the door. He hollered to Hug to stop the car, and
got out and went back. Guolaug got up as soon as she hit the ground,
stopped a truck, and was talking to a lieutenant in the truck when ac-
cused reached it. When the lieutenant asked what was the matter, ac-
cused stated that he did not know and that she either jumped or fell
out of the oar. Accused said "+ * * a1l right™ when the lieutensant
stated that Guolaug wented the lieutenant to take her home. Guolaug
got in the front seat of the truck, whioch turned around ard started

on in. When accused got in the car he noticed the umbrella belonging to
Guolaug in the oar, and told Hug to turn around and followed them to a
house. Guolaug left the truck and welked in front of the car of sc-
cused to & house. When accused left his car with the umbrella, Guolaug
screamed and ran in en archway behind the house. Accused followed her,
tossed the wmbrella about 8 feet to her, she screamed again, and then
aocused walked out. Acocused then took Einar home and went home himself
(Rc 206"213)0

8+ The court called the following witnesses;

Second Lieutenant Frank Levi, Quartermaster Corps, Company B,
23rd Quartermaster Regiment, was proceeding from Reykjsavik at sbout
4 a,m. one morning when he saw & girl, whom he 1dexntified as Guolaug,
running from the road. The driver stopped, and Lieutenant Levi and
Lieutenant Schlitt left the weapon cerrier to see what was the trouble.
The accused was there and explained that the girl and her Icelandic
boy friend in the car had a quarrel. The girl was very excited. Upon
the request of the girl, Lieutenant Levli took her to a place in
Reykjavik. The girl left the car at a house, and went to the door.
The Icelandic man in the cer with accused was intoxicated (R. 264-267).
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Einar Paleson, who is 21 years old, met Guolaug on August 16,
1942. He remembers riding to an American cemp in an auto with Guolaug,
a Norwegian, and two Americens, of whom one was an officer. He saw the
officer place his hands on Guolaug against her will, saw him turn up
her dress, and thinks he saw the officer put his hends on her in en in-
decent manner. Guolaug cried and called for help. later in the evening,
Guolaug threw herself out of the automobile. Guolaug was afrald because
he was drunk and because of the way the officer looked at her. He could
not now recognize the Americen officer (R. 302-309).

d. Under this Specification the accused was, by exception and
substitution, found guilty of an assault and battery upon Guolaug, by
wrongfully and unlawfully lsying hls hand upon and about her body, in
an indecent and disgraceful manner, forcibly, esgainst her will, and in
the presence of other persons, in violation of the 95th Article of War.

The evidence shows that the acoused, while in the car on the
early morning of August 17, 1942, on two occasions assaulted Guolaug
Bjorgvinsdottir, placed his hand under her pants and about her body in
an indecent, intimate, and disgraceful manner, ageinst her will, and in
the presence of other persons.

Winthrop cites as an instance of violation of the 6lst (95th)
Article of War, "Offending against good morals, in violation of » * x
public decency and propriety", and insulting behavior to, or indecent
assault upon, & respectable woman (Winthrop's Military law and Precedents,
Reprint, p. 718).

The record, in the opinion of the Board of Review, supports the
findings of guilty of Additional Charge I and of the Specification there-
under, in vioclation of the 95th Article of War.

4. The Speclfication, Charge I, and the Specification, Charge III.

8+ The pertinent evidence for the prosecution is substantially
as foll?ws:

The court took judicial notice of Bulletin 1, Headquarters
United States Army Forces, February 25, 1942, with particular reference
to paregreph 4, Appendix 7. There is no copy of that bulletin attached
as an exhibit, nor is e copy of the bulletin availeble in Washington.
The Staff Judge Advocate, in his review, quotes paragreph 4 as follows;

4. Officers Driving Govermnment Vehioles. = No of-
ficer, other than a duly appointed motor transport officer,
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is anuthorized to drive a government motor vehicle.

Motor Trensport Officers are authorized to drive govern-
ment motor vehicles only when such action is necessary
to insure proper testing or inspection of vehicles™.

The accused, in a command car driven by Private William C. Hug,
left Cemp Hvaleyri at about 6:45 pem., August 18, 1942, and attended an
officers' school at Camp Liberty. At about 9:30 peme he left Camp
Liberty in the command car with Second Lieutensnt Gerald R. Wiser, 10th
Infantry. About an hour later they drove into Reykjavik and near the
Borg Hotel picked up two naval officers, a Lieutenant Harnett and a
Jorwegian captain. The accused soon left the car at a house, and told
Lieutenant ifiser to take the two naval officers down by the docks (R.
22-23, 27-28). .

At sbout 11:30 pem., Mr. Halldor Sigurbjoresson met the accused
at the house of Captain Geir Sigurdsson in Reykjavik. The accused told
Halldor thet if would provide a "party™, the accused would provide
whiskey. IHalldor drove accused in a rented car to the house of a girl
friend, Elin, whom he later identified as Elin Valdimarsdottir. Halldor
went into the house and found Elin in bed. He returned to the car while
Elin aressed in a black dress with white trimming, and in a gray fur
coat. Elint's face was normel at that time. lhen Elin joined them in
the car Halldor drove back to Vesturgata. At about 12 ofclock accused,
Elin, and Halldor entered the car of accused end sat on the rear seat.
Lieutenant fiser and the driver, Hug, occupled the front seat. When the
car arrived at Camp Hvaleyri, at about 1:45 aem., August 19, 1942, the
cer stalled (R. 54-60, 62-66, 28,32-33, 89-90, 126-127, 129-130).

: The accused left the car, entered the camp, went to the tent
of Corporal Archie W. Christian, transportation corporal of the anti-
tank platoon, Antitank Compeny, 10th Infantry, and asked for a key and
a driver for the half-ton weepon carrier. Christian gave him the key
of car W-22382, assigned to the platoon commanded by accused, and
stated that he would get Private Hug as the driver. Accused said that
Hug was out in the stalled command car, and that he would drive the
weepon carrier himself. The accused, dressed in a parka, drove the
weapon carrier out of the camp between 2:30 and 3 ae.ms, with Elin and
Helldor as passengers, to the house of Halldor in Reykjavik. During
the trip & bottle of whiskey fell out of the car and was broken. They
drank beer and whiskey at the house until Halldor became quite intoxi-
cated. Elin went a short distance in the car with accused to a place
where accused secured a second bottle of whiskey, and returned to the
house. The accused served whiskey to Elin and Halldor, but Elin drank
e very little. The accused tried to kiss her, but she struck him in
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the face, and sat in enother chair (R. 32-34, 38; 40-45, 658-59, 67, 91~
95, 106).

Elin left the house of Halldor with accused, who was going to
drive her home. She asked Halldor to go along, but he was not able to
go with her beceuse he was ill. As accused drove out to the Hafnarfjordur
Road, Elin told him that he was not taking the right road. Accused said
that he would turn at the next corner. He failed te turn, in spite of
her requests to be taken home. The accused stopped the car at the end
of a side roed near two concrete posts. The accused was then dressed
in gray pantc, e coat, and en overcoat (parka). Then Elin asked him to
drive her home, accused statcd he would drive her home after "I let him
be with me"™. de said often "I will have intercourse with you", or some-
thing like that. They fought about that, and the fight continued outside
the automobile. Accused threw her down on the ground, tore her pants,
hit her often with a closed fist, giving her a bloody nose and split her
lips. Among other things, he said he was going to kill her. The blood
from her nose almost choked her. She kicked, and when she was able to
tear his hand away from her mouth, she screamed. Then he arose when, as
she thought, he sew some movement. - The accused said he would drive her
home. She entered the automobile because she thought she had no further
reason to fear him, and the accused lighted a cigarette (R. 67-71, 78~
80: 97,102, 112).

The accused seid he would take her home after he had intercourse
with her. The accused then attacked her again. The fight continued, and
she kicked and pushed, and did everything she could until he overcame her.
He threw her on her back, with her head close to the steering wheel,
struck her, leid on top of her, and inserted his penis in her vagins.
There was nothing she could do until she got him off of her, and then she
rose, Accused threw her down again, end inserted his penis in her vagina
again, so far that his body was against her body, while she hung half way
out of the automobile. Accused then pulled his penis out and she raised
up and sat in the seat. ihen accused told her to take his penis in her
mouth, she put her arms in front of her face and screamed, and he made
an emission all over her dress. Elin then left the car, and accused in
the car buttoned up his clothing. The face of accused was bloody and his
nose scratched. Elin washed her face with some whiskey which was in the
cer (R. 71-75, 82, 110).

The accused told her to get in the car because he was going to
drive her home. UThen they reached her home shortly before 6 asm., her
clothing was all disarrenged, and her stockings down around her ankles.
While she was arranging her clothing, accused said something to her,
end placed some money in the bosom of her clothing. She returned the
money to him and told him "to go to hell™ (R. 75).
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After Elin entered her house she began to cry, went to the room
which she occupied with her sister” Ester, undressed, rolled up her dress
and put it under the clothes closet. Her dress and her pants, which
Elin stated were both in substantially the same condition as when she
removed them, and her coat, which then had more dirt at the bottom than
now, were received in evidence. Ester, who was awakened when Elin ceame
in at about 6 ae.m., observed Elin undress, and stated that Elin was in
the same clothes as when she got up and left at about 11 pems TWhen iXxs.
Sigridur Palsdottir next saw her daughter, Elin, at about 1l ae.me the
next morning, Zlin's face was swollen, her left eye black, her lower
1lip split, had a scratch on her cheek, a bloody appsarance about her
hair, and her gray fur coat had a considerable amount of sand and clay
earth on it and blood on a shoulder (R. 75-78, 129-131).

Ir. Gunnar Stefansson was, on August 18-=19, 1942, living in
his summer house about a half mile from Camp Hilton, and at the end of
a road which turns off from, and about two end one-half kilometers from
the Reykjavik-Haloarfjordur Road. He awoke at about 5130 aeme., August
19, 1942, and saw, about 25 meters down the hill from his house, a
greenish colored truck, open in back, which was occupied by a woman
with light hair and.a grayish fur coat, and an American soldier with an
outer germent with a hood. During the five minutes he observed the
truck before it left, he saw the man get out of the car and look under
the rear wheels, then reenter the car, light a cigarette, and drive
away. While the man lighted his cigarette, the woman was in the car
combing her hair with her fingers. He neither heard any screams nor
saw any struggling during the five minutes he observed them. He would
be unable to identify either occupant of the truck (R. 118-124).

At about 6 a.m., August 19, 1942, the accused came into the hut
in which he and Lieutenant J., M. licCulley vere quartered, He then had a
parka on. When lieutenant McCulley awakened accused at about 7:15 a.m.,
accused had three or four scratches, with dried blood, on the side of
his face, a nick on his nose, end a slight scratch on his ear (R. 24-26).

In the course of lengthy cross-examination, Elin stated that she
was four months pregnant, that the father of her expected child was an
Englishman, and that the father was the only person who knew of her con-
dition (Ro 186'197)0

b. The pertinent evidence for the defense is substantially as
follows: '

Captain Irving F. Kanner testified that the accused telephoned
him at Camp Keighley at about 2:30 a.me, August 19, 1942, requesting



him to trade a bottle of scotch that night for a botuies of bourbonrt the
next dey. In about 156 minutes the a.oouagd osne in, said that he had
broken a bottle, and took the bottle of scoteh. Captain EKannsr saw
nothing unusual about ‘the face of accused at that time (R. 192-184).

Captain Richard F. Northrop, Medical Corps, saw Elaiu at her
home at about 11330 peme, August 21, 1942, and acccmpanied her to the
hospital. She then had a small amount of black and blue area over her
left eye. .Elin stated that she was pregnant, and that the father of
her expected child was an Icelander with whom she had relations for a
very long time (R. 194-202).

fithin a month prior to date of trial (Septe. 1, 1942), the ac-
cused asked Second Lieutenant Iawrence A. Madill, First Battalion motor
officer, if he could ocbtaln a driver's license. lleutenant Madill re-
plied that he, Madill, was the only officer in the First Battalion
authorized to drive, and that he would msk the battalion commander if
he would authorize a driving license for the accused (R. 203-204).

The accused testified that after school on August 18, 1942,
he met Halldor in the house of an Icelander. Aocused seid that he
could get some whiskey if Halldor would like to have a party, end
could get some girls. They went in a cab to a house where Halldor
found a girl, Elin, who camé to the car in about five minutes. WThen
his command car arrived, the three joined lieutemanis Wiser and Harnett,
and drove out to the Hvaleyri Ridge Camp to get a bottle of whiskey.
After he gave them all a drink, his driver, Hug, was unable to start
the command ocar. Captain MoQuail told Hug, at about 2 or 2:30 ae.m.,
that he had better get a truck and takes the Icelanders hame. Accused
went into the camp and to the hut of Corporal Christian for a truck
and a driver. Christian gave him a key and accused said that he would
drive, as the motor officer had told him that in an emergency “you will
drive". He thought that this was an emergency. He went in and secured
his parka for himself, and a comforter for Elin. The truck was open.
Acocused and Elin sat in the front seat, and Halldor sat in the rear.
En route to Reykjavik to Halldor's house, he identified himself to a
patrol in a jeep, and later the bottle of whiskey rolled out of the
truck end broke. After they had some beer at Halldor's house at about
3 a.m., acoused asked Elin for a kiss and finally got it. Acoused and
Elin drove out to Camp Keighley, borrowed a bottle of whiskey from
Captein Kammer, and returned directly to the house of Halldor, where
he served them at least two drinks, after Elin and accused had kissed
in the bathroom (Re 213-227).

At some time after 4:30 a.m., Elin agreed to let ascused taks
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her home. The sun was ali.ost up and he wanted to take a ride. He
remembers that he drove round, took a turn to the left, and while
twning round, became s tuck in the send. They both had drinks,
talked, socused put his arm around her, they kissed, and accused
wont to the rear of the truck. Elin then got out and went to the
rear ¢f the truck. They kissed, with his arms around her under her
coat, and then, like a flash, acoused was on the ground and Elin was
on top of him, clawing, kicking, and fighting him. He pushed her in
the face, got hold of her srm, moved & bit, felt something break,
was able to get up on his knees, and then they got.up and into the
truck. He denied that he threw her to the ground, that he reached
under her clothes, tore her pants, attacked her, or inserted his’
penis in her vagina (R. 228-233).

Acoused -gave Elin a drink at her request, 1lit e cigarette,
got out and went to her side of the ocar, and asked her to have inter-
course with him. 8he 8ald no, but sfter his second request she said
to take her home, and he replied "I will aefter". Then she asked him
if he had “gummi®, whioh in Icelandic means rubber. He said yes,
took a rubber out of his kit, unzipped his pants, and put on the
rubber. When he asked if that was "0.K.", she did nct answer, but
turned her head away. Shc never sald "yes™ to his request for inter-
course, but he assumed "it would be all right™ when she asked him if
he had "gummi®, and he bad put the "gummi™ on. He was “kind of dis-
gusted; a little warked up®, and just took the rubber off and
masturbated on her. He got off the running board, zipped up his
pants, walked around the car, pulled his parka down, end sat down.
Ho had some trouble starting the car in the loose sanid, drove down
to the Hafnarfjordur-Reykjavik road, went into Reykjavik, and took
Elin home. He did not offer her any money. TWhen he asked if he
should take her to work, she said "Go to Hell"™, and ran into the
house, He then returned to Camp Hvaleyrli. Acocused denied that he
attacked Elin, or had intercowrse with her, made any approsch to
compel hsr to have sexual intercourse with him, or had his hands
upon the lower part of her body except while struggling with her on
the ground (R. 230, 234-242, 254).

_ Accused stated that he is 28 years old, that during the
entire period of August 16 to 19, 1942, was married, that the name
of his wife is "Charolette", and that he was not married to Elin
(R. 247).

Mr. Jon Jonsson had known Elin about four years. They had

lived together for awhile, but wers not married. About ten months
ago she had failed him by running awsy with another man (R. 256-260).

-1l -
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¥iss Gudny Helgadottir had kmown Elin about five months. 8he
did not know Elin's reputation for truth and veracity, but Elin had
frequently told untruths and Gudny did not like her and would not be-
lieve her under cath (R. 261-264).

First lieutenant William G. Sullivan testified that the ao-
cused was his subordinate in the Anti~-Tank Company; he had known ac~
cused about one and one-half years; the aoccused was excellent in tho
discharge of his duties; and that the reputation of accused in the
regiment as a law abiding oitizen and as an obedient officer is "all
right" (R. 268-270).

The accufed, except for about one month, had been assigned to
the Anti-Tank Company since coming to active duty on April 1, 1941.
He was also special service offloer of the 3rd Battaliomn, 10th Infantry,
had started that job from nothing, had procured a projector and started
showing movies at seven or eight camps, which involved working up to
midnight three nights a week. He was also post exchange officer, and
had established a post exchange at all camps. He had all of these
assignments when he overslept in the morning (R. 316-317).

First Lieutensnt Henry W. Scharf, Assistant Adjutant, 1l0th
Iofantry, identified Defense Exhibit A as the record of all regimental
duties assigned to accused (R. 315-316).

c. In rebuttal for the prosecution, Elin testified that
Captain XNorthrop did not ask who was the father of her expected child,
nor did she tell him that the father was an Icelander. She denied
that she threw accused to the ground whlle the car was parked, that
she voluntarily embraced or kissed accused, or asked him if he had a
"eummi® (& oover). The accused ‘did not have a cover with him to her
knowledge. She first got out of the car when she "jumped™ over to the
pillar, intending to go to the house just below, but the acpused caught
up to her at the pillar. She weighs about 116 pounds. 8he oomplained
to the polise three days after the occwrreasce (R. 271-278).

_(1. TMitnesses for the ocourt;

Lisutenant Colonel William M. Brecidnridge was kxeoutive Of-
ficer, 10th Infantry, and had known accused about one year. The reputa-
tion of accused in the regiment for truth and veracity was below average
and he would not believe acoused under his oath (R. 284-287).

Major Robert J. Harper, 10th Infantry, had known accused sbout

one year, The accused had a rather low reputation in the regiment for
truth and veracity. He would not believe accused under oath (R. 287-289).
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Captein Julian He Martin, 10th Infantry, was the commanding
officer of acocused for about one year. The reputation of accused in
the regiment for truth end veracity was not too good. He would not
believe accused under oath. The accused had told him twioce, when
accused was late, that he was sick, but on further questioning had
adnitted that he was not sick, but had overslept (R. 290.293).

Colonel Robert P. Bell, Commanding Officer, 10th Infantry,
testified that the name of acoused was not on the list of second
lieutenants whom he recently recommended for promotion (R. 309-310). .

Second Iieutenant June Wise, A.N.C., testified that when
Captain Northrop asked Elin at the hospital if the father of her
expected child was an Icelander, Elin said ™Jja", which she understood
to mean yes (R. 298~301). R

Mr. Pall Gudneson, testified that he was interpreter at the
United States Military Police Headquarters in Reykjavik. Elin came
in to his office on the efternoon of August 20, 1942, end complained
that she had met with an attack by an Americen “ceptain" (R. 310-314).

e. -The veracity both of Elin and of the accused was questioned.

One witness, a girl, stated that she would not believe Elin under oath.
Three superior officers of his regiment, Ceptain Martin, Major Harper,
and Lieutenant Colonsl Breckinridge, testified that they would not be-
lieve the accused under oceth. They testiflied, respectively, that his
reputation in the regiment for truth and veracity was not too good,
rather low, and below average. It is difficult to give credence to the
explanation by the accused of the ococcurrence on the ground, as to which
he states that while he had his arms earound and under the coat of Elin -
who weighed 116 pounds - like a flash he was on the ground and she was
on top of him, clawing, kicking, and fighting him. Elin's swollen
face, her black eye, split 1lip, and the dirty, bloody, and torn condition
of her clothing lend support to her version of the assault. In this con-
nection, consideration should elso be given to the fact that accused, &
married man, was charged with assaults upon two Icelandic girls within

e period of three days, and that in each case the male Icelandic companion
of the girl became so drunk tha.t he was unable to be of asgsistance to the

girl.

£. The Specification, Charge I,,&lleges that the accused, at or
near Fossvogur, Iceland, on or about August 19, 1942, foreibly end
feloniously, against her will, had carnal knowledge of Elin
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valdimarsdottir, in violation of the 92nd Artiole of Wer.

The accused was found not guilty of that Specification, "but
guilty of the following specifications:

"Specification 1: In that Second Lieutenant Robert
C. Hathaway, 10th Infantry, did, at or near Fossvogur,
Iceland, on or about August 19, 1942, wrongfully and un=-
lawfully cormit an assault and battery upon Elin
Valdimarsdottir by striking, grasping, holding, eand push-
ing her body with his hands.

"Specification 2; In that Second Lieutenant Robert
C. Hathaway, 10th Infantry, did, at or near Fossvogur, .
Iceland, on or about August 19, 1942, wrongfully end un=-
lewfully commit an ssssult and battery upon Elin = =
Valdimarsdottir by intentionally causing sn emission of
semen from his penus upon the person of seid Elin
Valdimerasdottir." ‘

The testimony of Elin Valdimarsdottir supports the allegation
of repe conteined in the Specification referred for trial. In faet
she testifies to two separate offenses of rape committed within an
unstated short period of time. Her testimony clearly supports the
findings of guilty of the two substituted Specifications, in viola-
tion of the 96th Article of War. The accused denies any rape, inter=-
course, or any attack upon Elin. He does state, however, that on the
ground at the reer of the truck he had his ams sround Elin under her
coat, that they were kissing each other, when "like a flash" he was
on the ground and Elin was on top of him, olawing, kicking, and fight-
ing him. He then pushed her in the face, got hold of her arm, moved
a bit, and was able to get up, and both entered the truck. He admits
that shortly thereafter he asked her to have intercourse: with him,
thought that he had her assent, but . after he made certain preparations
andasked her if it was "0.K.", she failed to answer him. He then be-
came disgusted and ™masturbated on her®.

it is olear that the substituted Specification 1 is a lesser
included offense of the offense of rape alleged in the Specification
as referred for trial, and that the record supports the finding of
guilty of the substituted Specification 1 (par. 148b, M.C.M., 1928).

After finding the accused guilty of substituted Specification

1, the court purported to find accused guilty of Specification 2,
substituted under the original Specification. The court has thus found

-1 -
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accused not gullty of the original Specification, but has found him
guilty of two separate offenses substituted for the single offense
of rape charged in the original Specification referred for trial.

"It is stated in paragreph 78, Msmugl for Courts-Martial,
1928 -

' "One or more words or figures may be excepted and,
where _nescessary, others substituted, provided the faocts

as 80 found oconstituts an offense by an accused which

is punishable by the court, and provided that such action
~ does not change the nature or identity of any offense

charged in the specification or increase the amount of

punishment that might be imposed for any such offense.

* k%,

“If the evidence fails to prove the offense charged
but does prove the commission of a lesser offense neces-
sarily included in that cherged, the court mey by its
findings except aeppropriate words, etc., of the specifica-
tion, and, if necessary, substitute others instead, find-
ing the aocused mot guilty of the excepted matter but
gullty of the substituted matter. A familiar instance
is & finding of guilty of absence without leave under a
charge of desertion. * * *",

When the court, after its finding of not guilty of the
original Specification alleging a single offense, found accused, in
effect, by exception and sudbstitution, guilty of substituted Specifi-
cation 1, it had exhausted its suthority to make a further finding
under the originel Specification, and was not authorized to find
accused guilty of a second and separate offense under the original
Specification.

Moreover, +the substituted Specification 2 alleges a distinct
and separate transaction, of different nature and identity, and not
necessarily included within, or inferable from the use of force alleged
in the offense charged in the original Specification. While the sub-
stituted Specification alleges an assault and battery, the qualifying
description demounstrates that it is not the kind of an assault and
battery inferable from the allegation of the use of force and rape
contained in the ariginal Specification. The accused was not by the
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original Specification put on notice that he would be called upon to
defend himself against the type of assault alleged in th- substituted
Specification. It follows that the offense found under the substituted
Specification 2 is not included in that charged and that the record of
trial is not legally sufficient to support the finding of guilty of
this Specification.

g The Specification, Charge III, alleges that accused, on
Avgust 19, 1942, violated the provisions of paragraph 4, Appendix No.
7, Bulletin No. 1, Headquarters United States Army Forces, February
25,1942, by driving without authority a Government motor vehicle.
That paragraph provwides that no officer other than a duly appointed
motor transport officer is authorized to drive Goverrment motor
vehicles, and the motor transport officer only in necessary testing
or inspection of vehicles.

The evidence shows that the accused secured a half-ton weapon
carrier assigned to his platoon and did drive it out of Camp Hvaleyri
at ebout 2:30 a.m., August 19, 1942, with his two Icelandic passengers,
and to Reykjovik. Second Lieutenant liadill, motor officer, was the
only officer in the First Battalion authorized to drive a Government
motor vehicle. About August 1, accused had asked lLieutenant Ladill
if accused could obtain a driving license, and was told that in an
emergency "you will drive". The accused testified that he thought
that the situstion he was in constituted an emergency. It is clear
that the accused drove the vehicle without authority, and that the
emergency to which Lieutenant ladill referred was one affecting the
militery situation and not one involving the personal social relations
of accused with his guests. '

5. The accused is 28 years of age. The records of the QOffice of
The Adjutent General show his service as follows;

Appointed second lieutenant, Infeantry-Reserve, from C.l.T.C.,
January 3, 1941; extended active duty, April 25, 1941.

6e The court was legally constituted. No errors injuriously af-
fecting the substantial rights of the accused were committed during
the trial. 1In the opinion of the Board of Review the record of triasl
is logally sufficient to support the findin s of guilty of Specification
1, substituted by the court under the Specification, Charge I, and of.
Charge I in violation of the 96th Article of Viar; legally insufficient
to support the finding of guilty of Specification 2, substituted by
the court under the Specification, Charge I; legally sufficient to
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support the findings of guilty of Charge III and the Specification
thereunder, and of Additional Charge I and the Specification there-
under; and legally sufficient to support the sentence and to warrant
confirmation of the sentence. Dismissal is mandatory upon conviction
of violation of the 95th Article of War, and authorized upon conviction
of violation of the 96th Article of War.

> Sy J"T Judge Advocate.

Z-»vv") 4 - 4”‘4 , Judge Advocate.

y
WZudge Advocate.

Y
‘ Z4
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UNITED STATES g 90TH LOTORIZZD DIVISICH
v. ) Trial by G. C. li., convened at
) Camp Barkeley, Texas, September
Private LLOYD R. ANGLIN )
(6957618), Company A, )
359th Infantry. )

22, 1942. Dishonorable dis-
charge and confinement for twenty
(20) years. FPenitentiary.

REVIEW by the BOARD OF REVIEW
HOOVER, BAUGH and HARDY, Judge Advocates,

1. The record of trial in the case of the soldier named above
has been examined by the Board of Review,

2. Accused was tried upon the following Charge and Specifi-
cation;:

CHARGE: Violation of the 58th Article of Var.

Specifications In that Private lloyd'R. Anglin,
Company "A", 359th Infantry, did at Camp .
Barkeley, Texas, on or about 0645, Nay 1, 1942,
desert the service of the United States, and
did remain absent in desertion until he was ap~
prehended at Camp Carson, Colorado, on or about
August 25, 1942,

He pleaded not guilty to and was found guilty of 'the Charge and Specifi-
cation, No evidence of previous convictions was 1ntroduced. He was sen-
tenced to dishonorable discharge, forfeiture of all pay and allowances due
or to become due, and confinement at hard labor for twenty years. The re-
viewing authority approved the sentence, ‘designated the United States Pen-
itentiary, Leavenworth, Kansas, as the place of conflnement and forwarded
the record of trial for action under Article of Viar 503.

3+ The evidence shows that about April 30, 1942, accused, in the
company of Private James E. Henry, Company A, 359th Infantry, and two
other soldiers, absented himself without leave from his organization at
Camp Barkeley, Texas (R. 16). 'The morning report of Campany A, 359th
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Infantry, shows that he was dropped from "duty to AWOL 6345 AM" on Lay
1, 1942 (R. 7). He remained absent unti] “picked up" by military police
in the vicinity of Colorado Springs, Colorado, about August 23, 1942

(R. 20, 42; Exs. A, B).

Henry testified that upcn absenting himself .accused went with his
companions as far as Camden, Arkansas (R. 16), and that about five days
later Henry and the other twd soldiers returned to Camden to join ac-
cused according to a previous agreement to return to Camp Barkeley.
Accused and Henry, however, went to Eldorado, Arkansas, where they spent
one night at the home of accused. Accused!s wife was the only person
witness saw there (R. 24). The following day accused and Henry went to
Henry's home in Conway, Arkansas, and thence to Colorado Springs, Colorado,
where the accused's "wifet's folks were® (R. 17). They stayed in Colorado
Springs for one night and then went to Guanison, Colorado, where they
secured employment for a few days on a ranch. They wore thelir uniforms,
telling their employer that they were on furlough (R. 18, 23). After
about three weeks Henry decided he would return to Camp Barkeley but
accused "said that evening he wasn't coming back right then®, The two
parted (R. 19). Henry testified that during the entire period they were
together accused never said anything thaf indicated he did not intend to
return‘to the service (R. 24), said nothing about being dissatisfied,
and made no plans for permanent civil employment.

Upon investigation of the charges, after having been warned by the
investigating officer that he might remain silent and that whatever he
said might be used against him (R. 30, 31), accused stated that when he
reachsd his home in Eldorado, Arkansas, he visited his wife and baby.
Later, at Camden, he told his erstiwhile companions that he

#wouldn't go back to camp with them as he thought
they would try him for desertion on his previous
absence. A Lt. Gibbons in California had told him
if he ever got in trouble in the army again they
would try him for his old offense",

After he and Henry arrived at Colorado Springs accused tried to see hie
wifet!s parents but they were away, The two then went to Gunnison,
Colcorado and worked on the ranch, When Henry left accused changed to
civilian clothes, leaving his uniform at GQunnison. He returned to
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Colorado Springs and then went to Colusa, California, where he again
found work. About three weeks later his employer transferred him to
Santa Rosa, California, where he worked sbout a week. He then pro-
ceeded to Anaheim, Caelifornia, where he went to work for the Lockheed
Adrcraft Corporation as an inspectar. He had had his picture and
fingerprints taken upon going to work at thls place and thought the
authorities Mmight catch up with him so quit after working about three
weeks®, He then “started back for the army", stopping in Colorado
Springs, Colorado, to see his wife who had returned to her parents!
home, His wife told him she had had a miscarriage so he decided to
stay for a time., He secured employment but asbout two weeks later

his wwifets grandfather notified the military authorities" and the
military police arrested him. (Ex. B)

Accused testified that he did not return to Camp Barkeley because
he found his wife in %such a bad condition in Arkansas" (R. 35) and he
wished to earn money and care for her. She was living with his mother
and stepfather but his stepfather "had such a hate for me that it went
in to her". Accused's wife worked "hopplng cars for {5.00 a week and
paying $2.50 for some lady to keep care of the baby" (R. 36). He did
not return with Henry btut told him, in substance, that he had been ab-
sent without leave before %and the way Lt. Gibbons s#=¢ in California
told me, if I ever went AWOL again I would be tried for desertionf
(Re 44). Before seeing her in Eldorado he had not known of his wife's
condition inasmuch as she had written him that "she was in the best of
health and getting along fine and I thought she was until I got home®,
His wife had been very ill at the birth of her baby scme elght months
before (R. 35). He went to Colorado Springs in the hope that he could
persuade his wife's parents to take her into their hoame (R. 36). Upon
arrival in Colorade Springs the parents were not there so he went to
California in an attempt to find them (R. 37). He sent part of the
money earned on his various jobs to his wife (R. 38). He left ths
Iockheed plant because he was afrald the military authorities would
detect him from his fingerprints before he could surrender, as he in-
tended to do (H. 38) as soon as he had made adequate provision for his
wife's support (R. 41). He wore civilian clothes "to keep fram being
picked up™ (Re 44). He was married on January 1, 1941, after his en-
listment, but did not make any allotment of pay te his wife (R. 41).

4+ The evidence shows that accused absented himself without leave
at the place and time alleged and remained absent until apprehended at
about the place and time alleged. In view of his absence for a prolonged
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period, his civ11 employment the great distance traveled his state-
ment’ that. he feared trial for desertion and his statement that he ab=
sented’ Iu_mself to care i‘or his wife for an- indeflm.te perlod there can
be no doubt that he intended to desert, as found by the court.

5 ‘The cowrt was legally constituted. No errars :Lngurlously af-
fecting ‘the substantlal rights of the accused were committed during the
triel. In the ‘opinion of the Board of Review the record of trial is

legally sufficient to support the findings and sentence. Confinement
in a penltentla.ry' is author:.zed by Article of War 42 for desertion in

tngxe of war,
WJW » Judge Advocate,
M , Judge Advocate.

, Judge Advocate.
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GULF CQOAST ARMY AIR FORCES
UNITED STATES TRAINING CENTER
Ve Trial by G. C. M., convened at
Enid Army Flying School, Enid,
Oklahoma, August 26, 1942,
Dismissa.l.

First lieutenant PAULL B.
SMYTH (0-401250), 474th
School Squadron (Special),
Mr Corps.

N s g s e il N ot

OPINION of the BQARD OF REVIEW
HOOVER, COPP and HARDY, Judge Advocates,

1, The record of trial in the case of the officer named zbove
has been examined by. the Board of Review and the Board submits this,
its opinion, to The Judge Advocate General.

2, Accused was tried upon the following Charges and Specifi-
cations;

CHARGE Is Violation of the 92nd Article of Var,
(Nolle Prosequi).

~ Specification: (Nolle Prosequi).
CHARGE II: Violation of the 95th Article of War,

Specification 13y In that First Lieutenant Paull B,
Smyth, Adr Corps, 474th School Squadron (Sp),
Enid Army Flying School, Enid, Oklahoma, was, at
Enid, Oklshoma, on or about July 25, 1942, drunk
and disorderly while in uniform in a public place,
to wit, at or near North Grand Street, Enid,
Oklahoma,

Speciflication 2; In that First Lieutenant Paull B.
Smyth, Air Corps, 474th School Squadron (Sp), did,
at or near Enid, Oklahoma, on or about July 25,
1942, wrongfully and unlawfully commit an assault
and battery on Elizabeth E. Smith, a woman not his
wife, by kissing, fondling and embracing her against
her will, .
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Specification 3: In that First Lieutenant Paull B.
Smyth, Air Corps, 474th School Squedron (Sp), did,
at Enid, Oklahoma, on or about July 24, 1942,
wrongfully, unlawfully and feloniously operate an
autcmoblile on a highway, to wit, Independence
Street, while under the influence of intoaxicating
liquor,

CHARGE IIT: Violation of the 96th Article of War.

Specification 1; In that First Lieutenant Paull B.
Smyth, Air Corps, 474th School Squadron (Sp), was,
at Enid, Oklahoma, on or asbout July 25, 1942,
drunk and disorderly while in uniform in a public
place, to wit, at or near North Grand Street, Enid,
Oklahoma,

Specification 2; In that First ILieutenant Paull E.
Smyth, Air Corps, 474th School Squadron (Sp), did,
at or near Enid, Oklahama, on or about July 25,
1942, wrongfully and unlawfully commit an assault
and battery on Elizabeth E, Smith, a woman not his
wife, by kissing, fondling and embracing her against
her will,

Specification 3: In that First Lieutenant Paull B.
Smyth, Air Corps, 474th School Squadron (Sp), did,
at Enid, Oklshama, on or about July 24, 1942,
wrongfully, unlawfully and feloniously operate an
autcmobile on a highway, to wit, Independence
Street, while under the influence of intoxicating
liquor,

A nolle prosequl was entered with respect to Charge I and its Speci-
fication., He pleaded not guilty to and was found guilty of Charges
II and III and their Specifications. No evidence of previous con-
victions was introduced, He was sentenced to be dismissed the serv-
ice, The reviewing authority approved the sentence and forwarded the
record of trial for action under Article of War 48.

3. Charge I and 1ts Specification, to which a nolle prosequi
was entered, alleged rape of Mrs, Elizabeth Smith, in violation of
Article of War 92,
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4. The evidence shows that on the evening of July 24, 1942, ap—
proximately between the hours of 6 and 8 and 9330 and 11330, accused
was at the officers! club of the Enid Army Flying School, Enid,
Oklahema, in the company of Second Lieutenant Thamas Eugene Turner,
My Corps, and other officers (R. 10). The intervening period was
~ spent in Enid wiere accused and Iieutenant Turner had dimner (R. 17,

18). In the time spent at the officers! club befare dinner accused
had about three or fowr drinks of whiskey (R. 13, 18, 86) and at the
club after dinner he drank about the same amount (R. 86). While at
dinner accused had one bottle of beer (R. 86). At about 11:30 p.nm.,
accused left the officerst' club in his car accompanied by ILieutenant
Turner and drove into Enid (R. 10). Lieutenant Turner testified that
at this time accused appeared to be fdefinitely drunk®. He drove at
what witness consicered excessive speed (R. 11) - "over the state
limit® (R. 20), his "judgment" seemed to be "poort (R, 11), and he
drove "more or less in the center of the road" (R. 21) and passed too
close to several other cars (R. 13, 21)., Upon arrival in Enid he
slowed down (R. 11). Asked concerning accused's driving on Independence
Street in Enid, Lieutenant Turner testified:

"His actions on Independence street, or any street
after we got into town, off of the highway, would
not Justify my saying that he was under the in-
fluence of liquor; but, however, if he was on the
highway, he would have to have been in town — the
few minutes that it took to get into town could not
nake any difference as to his condition" (R. 12).

After arrival in Enid accused-and Iieutenant Turner parted (R. 12, 13).

A few minutes after leaving Lieutenant Turner, at about 12:10 a.m.,
July 25, accused stopped his car in the vicinity of the intersection of
Broadway and lionroe Streets in Enid and accosted Mrs, Elizabeth Alluwe
Smith who was walking along Broadway (R. 22, 40). Accused was in uni-
form (R. 41, 43). Mrs, Smith had never seen him before (R. 42). She
was a divorcee, 43 years of age and the mother of eleven children, two
of whom were dead (R. 23). On July 24, from sbout 8 a.m., to midnight,
she had been in attendance at a vocational "National Defense School®.in
Enid and, when accosted by accused, was walking toward her home (R. 24).
she testified that when accused spoke to her he suggested that he would
take her home and that she replied, "Sir, I can very well walk homs by
myself®, that accused, who had alighted, took her by the arm and led her

-
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to his car, pushed her into the car (R. 25) and climbed into the car
over her (R. 57).

¥rs. Smith further testified that accused assured her that he
was her tdefender"®., He asked for her hoame address and she gave it to
him, They proceeded in the direction of her home for a time, engaging
in some conversation about her vocational work. Accused drove past a
street intersection at which he should have turned, She protested and
accused replied, "Ch, I will just drive around a 1little bit; then I
will take ycu home" (R. 25). He identified himself as "P, B, Ham" and
asked witress to call him "P, B." (R. 27). Vitness became alarmed and
made a further protest, whereat accused put his arm around her neck,
drew her toward him and held and kissed her - "one of those old slob-
bery kisses® (R. 26). Witness smelled liquor on the breath of ac-
cused and reached the conclusion that he was drunk (R. 26, 44). She
continued to protest and again asked him to take her home, He said
to her, "I won't harm you if you relax, but if you don't relax I will
hurt you®, She seized the wheel of the car and turned it part way,
whereupon accused straightened out the car and said, "Now, you son=-
of-a~bitch, you better not do that no more® (R. 26). She was fright-
ened (R. 57), again protested (R. 26) and "wiggled and struggled® but
accused held her (R. 27). Realizing accused was drunk, not wishing
to antagonize him for fear of his hurting her, and thinking she could.
divert him, she tried to pull his watch from his wrist, iHe told her
harshly, "You son=of-a~bitch, you leave that bracelet watch alone —
that is one thing you will leave alone" (R. 27). She released her
hold upon the watch (R. 50). They proceeded further and onto aWirt
road" which was a continuation of North Grand Street of Enid. Vit~
ness "wiggled Just a 1little bit harderm and sounded the horn of the
car. Accused said, "Don't do that again; it will be too bad for you
if you do", told her to "relax" and added, "Now, if you don't behave
yourself, I am going to stop this car and I am really going to fuck
you" (Re 27). They continued along the road to a spot where there
were some trees of a ®bushy type". Here accused drew to the left
side of the road and stopped (R. 28).

Mrs., Smith further testified that when the car stopped accused
“put his other arm around me", and opened her dress (R, 28). Wit~
ness renewed her protests, asserted that she was "not that kind of
a woman® and urged accused to take her home. Accused replied, "(Ch,
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Just relsx, and I will be through in five minutes and I will let you
go and I will take you back hame", She testifled that. thereupon,

"he took my breast out, of course, and I tried to —
I used all of the strength I had then toresist him,
and he says, 'If you will resist me, I will tear the
clothes off of you', and he did; he tore my dress in
the back, and he took my pants and he just tore them
to pileces" (R. 28).

He also tore her brassiere (R. 28). He put his hand beneath her "dress
and he used it", Accused pushed her over to a partially prone position
on the seat and took a position %above her®, She continued "wiggling
and trying to resist® and accused took her by the calves of her legs
and pulled her out of the car onto the ground and “threw himself on
top" of her and  unbuttoned his trousers (R. 29). Witness! testimony
as to what then occurred was excluded by the court (R. 29, 30).

After the occurrence described the two got into the car. lIrs,
Smith threatened to report the matter to the police, Accused drove
away for a short distance but turned sbout and returned to the scene,
stating that he had lost his watch and that it must be found before
they returned. Both searched along the road for the watch but it was
not found, Accused charged Mrs, Smith with having taken it. She de~
nied the accusation and handed him her pocketbook which he searched,
kept (R. 30) and refused to return (R. 31), Accused again started to
drive away but again returned to the scene and the two renewed the
search (R. 31).  During part of the search the two walked arm in amm
(Re 52). Accused finally showed signs of exhaustion and, at Mrs,
Smith's suggestion, he got in the back seat of the car, Mrs. Smith
Jjoined him and accused soon fell asleep (R. 31, 32, 50, 51)., Mrs,
smith then left the car and walked to the paved road where a truck
driver gave her a ride into Enid (R. 32). The truck driver testified
that she was apparently calm and did not mention the assault (R. 73,
76), She went to the police station, however, and made a complaint
(R. 32, 64). Upon her arrival at the station it was observed that
her dress was badly torn., She was not hysterical and appeared to be
calm (Ro 64’ 65)0

A Police matron was called to the police station at about 3145
a.m,, July 25, and there examined Mrs., Smith. She found,
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tlirs, Smith's dress was unbuttoned, except one button.
It was torn on the shoulder - left shoulder -—-, and in
the back, (Indicating). It was rumpled, Her hands
were trembling as she told me what had happened; and I
asked to see her under—clothes, and I found her under-
wear torn; found her legs bruised red, and her legs
trembled with either fright or exhaustion, or both.

She had a bad bruise here (indicating) on the muscle

of her left arm, Her left elbow was ~— it was an
abrasion — just the skin was scuffed; and here (in-
dicating) above her elbow was welts — looked to be
the welts of three fingers there — from a hard lick
or a tight hold; and the blood was to the surface in
those three welts,

# # #* #* * %*
"The insides of her legs were red — from bruises, She
was not in a hysterical mood, but in a very calm mood,
but yet very trembly, and seemed exhausted" (R. 60).

A strap on her brassiere was broken (R. 60)., A medical officer examined
Mrs, Smith on July 25 and found her to have a small bruised and dis-
colored area on the upper part of her left arm, superficial scratches

on the upper part of her back and some minor abrasions on the posterior
surfaces of her elbows (R. 69).

About 3:30 a.m., July 25, police officers went to the vicinity of
the scene of the assault as described by Mrs. Smith and there found ac-
cused asleep in his car (R. 66-68) and apparently drunk, He was taken
to the police station (Re 67)s There it was observed that his shirt
was dirty, solled and wrinkled and two buttons were missing. His eyes
were red (R. 64) and "drowsy"., He spoke rationally but "thick tongued®
(R. 61). A police officer testified that accused was "soggy; he was
Just getting off of a drunk, and he was still stupid® (R. 64).

Accused testified that he is married and that he lived with his
wife in Enid, Oklahoma, until the ®time of this alleged offense" (R. 83).
While Lieutenant Turner was with him he drove on the right side of the
road at about 40 miles an hour, did not have any collisions, did not
run up on any sidewalk, did not strike any pedestrian and did not nar-
rowly miss collisions with any pedestrians or automobiles (R. 75, 76, 80).
He first saw Mrs., Smith on the corner of Broadway and Independence Streets,
pulled alongside the curb and asked her if she would "like to have a lifth,
She came up to the car, whereupon he opened the door without alighting
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and she got in (R, 76). When he put his arm around her and drew her
toward him she offered no resistance and "moved in close® (R. 78).

She commented that he was not taking her toward her home and he ®passed
it off® (R. 79). She did not try to get his watch while the car was
moving and did not seize the wheel at this time (R. 79). Vhen he
stopped he kissed Mrs, Smith a few times and #played around with her
breast for a little while, and attempted to get underneath her dressw,
She offered no resistance whatever. Accused testified that,

MA time or two she did say, 'No, no', but they were
very weak and there wasn't any empha.sis to them, and
I didn't think she meant them" (R. 80),

She did not tell him she was a mother and did not identify herself

(R. 80)s Accused did not pull Mrs., Smith from the car by her legs

(Re 85). They remained where the car was stopped for about 45 minutes
or an hour (R. 8l). Accused did not know what caused the scratches

and bruises on Mrs, Smith's body (R. 84) but scratches on her back
might have been caused by stubble alongside the road (R. 87, 88). He
cayght his shirt on the door handle of the car in getting out and tore
the buttons off (R. 89). - Mrs. Smith helped accused search for his watch,
the two walking with their arms sround each other, When they got in the
back seat he put his head on her shoulder and went to sleep (R. 82)., He
was, during the evening, under the "influence of liquor to a certain ex-
tent" (R. 92). .

5. The evidence leaves no doubt that accused was drunk, in uni-
form, while in and near Enid, Cklahoma, on the night of July 24-25,
1942,

It is undisputed that at the place and time alleged in Specifi-
cation 2, Charge II, and in Specification 2, Charge III, accused,
while drunk, kisgSed, fondled and embraced Mrs, Elizabeth Alluwe Smith,
a~woman not his wife, Accused asserted, in effect, that the wamants
resistance to his advances was sodlight that he believed and had the
right to believe that she intended to and did consent to his acts,
She testified, on the other hand, that she resisted him to the extent
of her ability, that she did not consent to his acts, and that the
acts were committed against her will, All of the circumstances of
the case, including the woman's physical condition and the condition
of her clothing following the incident, support her testimony in.this
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regard, Upon the entire record there can be no reasonable doubt that
accused's acts as described in the Specification were wrongful and un-
lawful and amounted to an assault and battery, as charged.

Lrs, Smith testified that in addition to kissing, fondling and
embracing her, accused held her with his hands and arms, forced her
to a semi-prone position on the seat of the car, dragged her from the
car by her legs and threw himself upon her. Accused expressly denied
dragging the woman from the car and tacitly denied any other violence,
but, again, the circumstances convincingly support the woman's testi-
mony. It is thus proved beyond reasonable doubt that at the place
and time alleged in Specification 1, Charge II, and Specification 1,
Charge III, accused was disorderly, as well as drunk, while in uni-
form, It is alleged in these Specifications that the wrongful acts
occurred in a "public place, to-wit, at or near North Grand Street,
Enid, Oklahoma" (undcrscoring supplied). The evidence shows that
substantially all the violence occurred in or near the car while it
was parked on a dirt road which was an extension of North Grand Street
of Enid. There is no proof that any person other than the two partici-
pants observed the occurrence or that the roadway was a public place in
the sense that the public was present, The record is not legally suf-
ficient to support that part of the findings of guilty of these Speci-
fications involving the words, "in a public place",

Accused's drunkenness was not gross but his disorderly conduct
and his assault upon the woman, as above described, were characterized
by such indecency and lawlessness as to mark him as lacking the moral
standards expected of an officer. His conduct must be considered as
unbecoming an officer and gentleman and as violative of Article of
War 95 (Specifications 1 and 2, Charge II), as well as violative of
Article of War 96 (Specifications 1 and 2, Charge III). The Specifi-
cations alleging drunkenness and disorderly conduct and assault and
battery, as laid under Article of War 95, are identical with the cor-
responding Specifications laid under Article of War 96. Accused is
punish§ble for the acts only in their most serious aspect (par. 80a,
M.C.M.).

With respect to Specification 3, Charge II, and Specification 3,
Charge III, the evidence shows that while under the influence of in-
toxicating liquor accused drove his car on Independence Street in Enid,
Oklahoma, as charged. This was wrongful and unlawful, as alleged. It
was not felcnious under any Tederal statute or under the laws of Oklahoma
(sec. 93, Tit. 47, Okla, Stat., 1941), and the finding that the operation
of the car was felonious must fall. Although discreditable to the
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military service and violative of Article of War 96, accused's operation
of the motor vehicle was not characterized by any disorders or disgrace=-
ful acts or amissions and may not properly be classified as conduct un-
pecoming an officer and gentleman within the purview of Article of War
95 The evidence 1s legally sufficient to support the finding of guiltw
of Specification 3, Charge III, but is legally insufficient to suppor-
the finding of guilty of Specification 3, Charge II. :

, 6. It was alleged in Specification 2, Charge II, and in Specifi-

cation 2, Charge III, that the assault was committed on "gElizabeth E.
Snithe, According to the proof the woman's middle name is Elizabeth
Alluwe Smith. There is nothing in the record to indicate that more
than one person was assaulted, and it is manifest that the waman upon
whom the assault was in fact committed was the woman described in the
Specifications. Accused could not have been misled, The variance is
inmaterial,

7. War Department records show that accused is 23 years of age.
He attended Oregon State College far 3 years. After a course of in-
struction as a flying cadet he was commissioned a second lieutenant in
the Air Corps Reserve, December 20, 1940, and was ordered to extended
active duty on the following day. He was promoted to first lieutenant
February 1, 1942,

8. The court was legally constituted, No errors injuriously af-
fecting the substantial rights of the accused were committed during the
trial, In the opinion of the Board of Review the record of trial is
legally sufficient to support the findings of guilty of Charges II and
III and of Specification 2 under each Charge, legally sufficient to sup=-
port the finding of guilty of Specification 1 under each Charge except
the words, in each case, "in a public place", legally insufficient to
support the finding of guilty of Specification 3, Charge II, legally
_sufficient to support the finding of gullty of Specification 3, Charge
III, except the words, "and feloniously", and legally sufficient to
support the sentence and to warrant confirmation thereof, Dismissal
is mandatory upon conviction of violation of Article of War 95 and is
authorized upon conviction of violation of Article of War 96.

O .
17// / _» Judge Advocate,
‘H_/ P
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UNITED STATES WEST CQAST ARMY AIR FORCES
TRAINING CENTER

Ve

Trial by G.C.M., convened at

Willlams Field, Arizoma,

August 24, 25, and 26, 1942.

Dismisgsal.

Ceptain CHARLES H. VEIL
(0-201992), Air Corps.

LN N e o 4

OPINION of the BOARD OF REVIEW
EILL, CRESSON and LIPSCOMB, Judge Advocates.

—

1. The Board of Review has examined the record of trial in the
case of the officer named ebove and submits this, its opinion, to The
Judge Advocate General.

2. The sccused was tried upon the following Charges and Specifi-~
cations;

CHARGE I: Violation of the 6lst Article of War.

Specification 13 In that Captain Charles H. Veil, A.C.,
did, without proper leave, absent himself from his
proper station at Williams Field, Arizona, from
about Juns 11, 1942, to sbout Jume 12, 1942.

Specification 2;: (Not Guilty).

Specification 3; (Not Guilty).

CHARGE IIs Violation of the 96th Article of War.

Specification 13 In that Captain Charles H. Veil, A.C,,
was, at Williems Fleld, Arizona, on or esbout May
14, 1942, drunk and disorderly in the Qfficers’
Club.

Specification 2; Nolle Prosequl.

(381)
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Specification 3: In that Captein Cherles H. Veil, A.C.,
was, at Williams Field, Arizona, on or about June
7, 1942, drunk in station.

Specification 4 In that Captein Cherles H. Veil, A.C.,
was, at Williams Field, Arizona, on or esbout June
17, 1942, drunk in station.

Specification 53 Nolle Prosequi.
Specification 6: (Not Guilty).

Specification 7: In that Ceptain Charles H. Veil, A.C.,
did, et Williams Field, Arizona, on or about May
7, 1942, render himself unfit for duty by the ex-
cessive use of intoxicating liquor, this to the
prejudice of good order and military discipline.

Specification 83 (Not Guilty).

Specification 9; In that Captain Charles H. Veil, A.C.,
did, st Williams Field, Arizona, on or about May
31, 1942, render himself unfit for duty by the ex-
cessive use of intoxicating liqucr, this to the
prejudice of good order end military discipline.

Specification 10y (Not Guilty).

Specification 11: In that Captain Charles i. Veil, A.C.,
having received a lawful order from Colonel E. A.
Bridget, A.C., his superior officer, to sign the
Officers' Register when leaving the station on an
authorized absence during duty hours, the said
Colonel Bridget being in the execution of his of-
fice, did, et Williams Field, Arizona, on or about
June 11, 1942, feil to obey the same.

CHARGE III; Violation of the 95th Article of War.
Specification: (Not Guilty).
CHARGE IV: Violation of the 69th Article of War.

Specification: (Not Guilty).
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CHARGE Vi Violation of the 85th Article of War.

Specification 1: In that Captain Charles He. Veil, A.C.,
wes, at Williams Field, Arizona, on or about May
8, 1942, found drunk while on duty as Squadron
Engineering Officer.

Specification 2: In that Captain Charles H. Veil, A.C.,
was, at Williems Field, Arizona, on or about May
31, 1942, found drunk while on duty as Squadron
Engineering Officer.

ADDITIONAL CHARGE: Violation of the 96th Article of War.

Specification: In that Captain Charles H. Veil, A.C.,
did at Williems Field, Arizona, on or about June
22, 19542, render himself unfit for duty by the ex-
cessive use of intoxicating liquor, this to the
prejudice of good order and military discipline.

The accused pleaded guilty to Specification 1, Charge I, and to Specifi-
cation 11, Charge II. A nolle prosequi was entered by direction of the
appointing suthority as to Specificetions 2 end 5, Charge II, The ac-
cused pleaded not guilty to all other Specifications and to ell Charges.
He was found not guilty of Specifications 2 and 3, Charge I, of Specifi-
cations 6, 8, and 10, Charge II, of Cherge III and its Specification, and
of Charge IV and its Specification. He was found guilty of Specification
1, Charge I and of Charge I, of Specifications 3, 4, 7, 9, and 11, Charge
II and of Charge II, of Specifications 1 and 2, Charge V and of Charge V,
and of the Additional Charge and its Specification. He was sentenced to
be dismissed the service. The reviewing asuthority disepproved the findings
of guilty of Charge V and Specifications 1 and 2 thereunder, approved the
sentence, and forwarded thne record of triel for action under the 48th
Article of War.

3. The accused was found guilty under Charge II, Specification 1, of
being drunk in the Officers' Club on May 14, 1942, and under Specifications
3 and 4, of being drunk in station on June 7, and June 17, 1942, respectively.

a. The evidence in support of the finding of guilty under Specifica-
tion 1, Charge II, shows that the Headquarters alert officer, in response
to a call from the post operator, entered the Ufficers' Club at about 11:15
psmme on Mey 14, 1942, and found the accused and two other officcrs there.
The three officers were very boisterous and eppeered to be pouring their
own drinks. The officers were making remerks about the bartender and he
appeared to be very disturbed and tears were in his eyes. The alert of-
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ficer told them that it was the desire of the commanding officer that
the club be cleared at 11 o'clock. The accused retorted with the
question "Ch, who the Hell do you think you aret" The alert officer
told the three officers that he was Headquarters alert officer end that
he would give them three minutes to leave the club - that he was going3
to Post Headquarters and that if they were not gone when he returned

he would call the guard snd have them put in the guardhouse. The alert
officer left and when he returned the accused and the two other officers
had left the club and were "out in the road". The accused wes described
as having bloodshot eyes, & flushed face, slurred spesch, and as being
unsteady. In the opinion of the alert officer the aoccused was drunk

(R. 24-28).

The evidence in support of the finding of guilty under Specifi-
cation 3, shows that on Sunday afterncon of June 7, 1942, the accused was
lying on & bed in Lieutenant Hollyfield's room. :le awakened, got up,
stumbled around, banged himself against the door as he passed through,
and entered Lieutenant Nelson's roam where & group of officers were
assembled. The accused had a drunken appeerance. His unifomn was
wrinkled, his hair uncombed, his walk was decidedly uncoordinated, he
talked with a thick tongue, and his conversation did not make sense.

In the opinion of the three officers present the. acoused was drunk.
The general conversation in the room ceased and one at & time the of-
ficers left the rcom and went to Captaln Rninen's room. The accused
followed the group. He entered Ceptealn Rainen's room and then stepped
out, whereupon Ceptain Rainen closed the door and locked it (R. 36-42,
43-48, 48-52).

The evidence in support of the finding of guilty under Speci-
fication 4 shows that on June 16, 1942, the accused entered the Bachelor
Officers!' Mess at approximately 12;30 peme As the accused entered his
geit was unsteady. The accused seated himself near Lieutenant Sheffield
and Major Ulery. e sat down rather uneesily and accepted only a portion
of potatoes end salad, and made the remark that he was feeling "somewhat

-under the weather". His breath had the distinot odor of liquor, His
face was flushed, he handled his plate unsteadily, and appeared to be
drunk. After a few bites of food the accused excused himself and left
the room (R. 53-56).

be The accused testified concerning Specification 1, Charge II,
that on the evening of May 14, 1942, he was in the Bachelor Officers!
Mess for about an hour. During that time the accused drank a couple
of bottles of beer. At about 1l o'clock the bartender announced that
he was closing the bar. The accused then asked him for a cup of coffee.
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while the bartender was in the kitchen prepering the coffee, Ceptain
Von Tunglen went in and threatened him with a cooking implement. The
accused, with the aid of others, persuaded Captain Von Tunglen to
desist from his attack. Thereafter the bartender thanked the accused
for his assistance. 1Yhen Captain Von Tunglen refused to leave the
Officers! lless the bartender called the officer of the day or the
elert officer. The bartender then told the accused that since he had
had no connection with the disturbance he should leave in order not to
be impliceted in it. The accused remained a few minutes and then left
the place for the evening. The accused had no recollection of seeing
either Lieutenant Ullstrom or Lieutenant Taylor on that evening (R.
178-130). «

In connection with Specification 3, Charge II, the accused
testified that on June 7, 1942, he was in the hospital the entire day,
that he did not have any clothes there, that he could not have left
the hospital cn that day if he had wanted to, and that he was not in
the Buttalion Officers' Quarters on that day (R. 180-181).

As to Specification 4, the accused testified that he did not
know Lieutenant Sheffield until the time of the investigation of this
case and that he did not know liajor Ulrey. He testified that he did
not remember sitting opposite either of these officers at lunch on
June 16. The accused fur ther testified that he did not drink during
the day and that he thought he had not had a drink prior to lunch on
June 16 {R. 181-182).

c. The findings of guilty of drunkenness as alleged in Specifica-
tions 1, 3, and 4, Charge II, are clearly supported by the evidence.

"As to Specification 1, the Headquarters alert officer testified
that the accused, in company with two other officers, was drunk in the
Officers' Club after the closing hour of the c¢lub on May 14, 1942. 1In
support of his opinion that the accused was drunk, the witness described
the accused as being very boisterous, as having bloodshot eyes, fluched
face, slurred speech, and as being unsteady.

In support of Specification 3, three officers testified that in
their opinion the mccused was drunk in station on June 7, 1942. These
witnesses described the accused as entering lLieutenant Nelson's room
in a drunken manner, with his uniform wrinkled, his heir uncombed, his
walk uncoordinated, and talking in a manner that did not meke sense.
Although there is evidence that the accused was a patient in the local
hospital for the day om the date of this alleged drunkenness, this evi-
dence does not preclude the reasonable possibility that the accused was



(386)

also present and drunk in the officers' quarters. In view of the
clarity of the testimony of the three officers, there czn be no reason-
able doubt that the accused was drunk as alleged.

The evidence as to Specification 4, shows that the accused
entered the officers!' mess in a drunken condition. Two officers testi-
fied that in thelr opinion the accused was drunk, that the breath of
the accused had the distinoet odor of liquor, that he handled his plate
unsteadily, and that his face was flushed.

The drunken condition of the accused on the three occasions
described was clearly conduct "of a nature to bring discredit upon the
military service" within the intent and meaning of the 96th Article of
War (M.C.M., 1928, par. 152 a).

4., The accused was found gullty under Charge II, Specifications
7 mmd 9, and under the Additional Charge and the Specification there-
under, of rendering himself unfit for duty by the excessive use of in-
toxicating liquor on May 7, May 31, and June 22, 1942, respectively.

a. The evidence in support of Specification 7 shows that the ac-
cused was required to be on duty on Mey 8, 1942, from 6 a.m. t0 6 peme
On that day, in the opinion of the commending officer of the 536th School
Squadron, the accused was not fit for duty. The accused was described as
having a flushed face, bloodshot eyes, and appearing to be under the in-
fluence of ligquor.  During the afternoon of May 8 the accused was so
argumentive and repetitious in his conversation at a meeting of officers
that Colonel Grills asked the accused to go with him to the hospitel.
The accused was examined at about 5130 p.m. by a medical officer for
sobriety. This officer testified that in his opinion the accused was
at that time suffering from acute alcoholism. He described the accused
as having staring eyes, a face flushed more than ordinary, and ssstagger-
ing when he was required to walk a straight line. The accused was unable
to balance on one foot with his eyes closed and did not appear to realize
that he was belng given a sobriety test. In fact, the accused, during
the examination, eppeared to have “grandiose ideas™ and to be "feeling
kind of high®™. 1In the opinion -of the medical officer the accused was
unfit for duty at the time he was examined. The accused admitted to
the medical officer that he had had a drink at 10 o'clock the night
before but asserted that he had not tsken a drink since that time.
The medical officer stated that in his opinion a person who had built
up a tolerance for intoxicating liquor would require a longer period
to reach a state of acute alcoholism than a person who only requires a
small emount of liquor to ceuse acute alcoholism (R. 66-92, Ex. C).
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The evidence in support of Specification 9 shows that Sunday,
May 31, was a day of duty for the accused. During the morning of that
day Colonel Bridget, the commanding officer at Williems Field, in
response to a request from the accused's squadron comusnder, entered the
office used by the accused. The accused was lying on a bed with his
face covered by a newspaper. Colonel Bridget engeged in a conversation
with the two officers who were accompanying him, but the accused did not
awsken. Colonel Bridget finally eawakened the accused by calling him by
nsme. Colonel bridget then told the accused that he (Colonel Bridget)
thought that the accused was not in any condition to perform work as an
engineering officer and directed him to go to the hospitel for observa-
tion. In the opinion of Colonsl Bridget the accused was drunk (R. 100-
107, Ex. 7).

The medical officer who examined the accused at the hospital
testified that the accused came to the hospital on May 31, 1942, at about
10:30 aeme This officer described the accused as being very nervous,
having high blood pressure, and as looking like a sick mean and one that
®"had a hangover", Jihen asked whether he had been drinking, the accused
replied that he had not been drinking on that day but that he had a drink
on the previous evening. The accused passed a sobriety test and was left
in the hospital until June 8. On June 8, after a final exemination, the
condition of the accused was diagnosed as chronic alooholism (R. 112-120).

Under cross-examination the medical officer admitted that he had
not examined & previous entry in the hospital record of April 25, 1942,
which states, "diarrhea, was better, but feels worse all around, chills,
fever, had malaria B years ago, has had several exacerbatioas continually,
feels like he did when he had dysentary in lMexico 5§ years ago". The
medical witness testified that although he did not examine the accused
for all the conditions which might have contributed to his illness, he
was nevertheless of the opinion that his diegnosis of "chronic alcoholism"
was correct (R. 127-135).

The evidence in support of the findings of guilty of the Specifi-
cation under the Additional Charge shows that on June 22, 19542, the accused
was ‘examined by First Lieutenant Anderson et the Station Hospital, Willieams
Fleld, Arizona, and the conditiom of the accused was disgnosed as ™acute
gastritis, hypertrophic, secondary to chronic alcoholism". This medical
witness explained that he arrived at his diagnosis from the previous
hospital record of the accused, from symptoms at the time the accused was
admitted, and from laboratory findings. The accused was admitted to the
hospital on the morming of June 22, at which time he was not fit to per-
form any military duties. On cross-examination the witness stated thut
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although Lieutenant Katzenbach had at one time diagnosed the condition
of the accused as gastritis, acute, severe, dietetic, he had also made
the final diegnosis of chronic alcoholism (R. 144-151).

be Although the accused did not testify as to the allegation of
Specification 7 and the Specification under the Additional Charge, he
testified as to the allegation of Specification 9 that at ebout 9:30
a.m. or 10 a.ms he entered his office and worked for a time on a letter
requesting & trensfer. He then lay down to rest and because the flies
were bad he placed a newspeaper over his face. While he was in this
position Lieutenant Deckert ceme in for a parachute. The accused un-
covered his face to see him. After getting up and looking out on the
field he again lay down and covered his eyes with the paper. There was
constant walking near his office and he did not hear Colonel Bridget,
Ceptein Hill, and Captein Wilson when they entered his office. Colonel
Bridget asked the accused by whose authority he was lying down while on
duty. The accused replied, "I don't know, it was just done, that is all.
I have been out on the line all morning where it is pretty hot and the
light is very intense". The accused was excited and very angry. Colonel
Bridget asked the accused if he felt well and he told him that he did.
Colonsl Bridget then said, ™I don't believe you are in good condition",
and ordered the accused to go to the hospital. There was some brief
delay on the part of the accused while getting a few things, and Colonel
Bridget told the accused that he was to go to the hospital immediately.
The acoused testified that he had not had a drink that day or the nights
before, and he was not drunk (R. 196-197).

Concerning his past military experience, the accused testified
that he joined the French foreign legion in May 1917, as a second class
soldier, that later he was trained as a pilot, that in November 1517 he
became a member af the Lafayette Escadrille, that he destroyed six enemy
plenes, that he was decorated with the Lafayette Escardille Medal of Honor,
Medalille Militaire, and the Croix de Guerre with three palms, that in
October 1918 he transferred to the United States Air Service with the rank
of first lieutenant, thet he was recomnended for the Distinguished Service
Cross but did not receive it, that he was hospitali,ed because of injuries
to his teeth and ribs, that he was honorably discharged in September 1919,
that he joined the Polish Army as a flying officer with the rank of a
captain, that he destroyed eight planes in the Polish Cempaign and was
decarated with the Order of Merit, that in either 1921, or 1922, he joirned
the Turkish Army with the rank of a major and destroyed four plenes in the
Greek-Turkish War, for which acts he was decorated with the Star and
Crescent, that in 1923 he left the Turkish Army, and that in Jenuary or
the first of February 1942 he volunteered for service with the American
Armed Forces (R. 206-210).
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-ce The findings of guilty of renderipng himself unfit for duty
by the excessive use of intoxicating liguor on May 7 and 31, and June
22, 1542, as alleged in Specifications 7 and 9, Charge II, and in the
Specification of the Additiomsl Charge, are clearly supported by the
evidence.

As to Specification 7, the evidence shows that the accused was
present on May 8, 1942, at a conference of officers in an argumentive
mood, with flushed face, bloodshot eyes, and in such a condition as to
be unfit for duty.

The evidence in support of Specification 9 shows that the ac~
cused on May 31, 1942, was found asleep in a bed in his office with a
newspaper over his face. When examined by a medical officer the accused!s
condition was diagnosed as chronic alcoholism,.

The Specification under the Additional Charge is sustained by
evidence showing that the accused was examined by a medical officer on
the morning of Juns 22, 1942, and found unfit for duty by reasom of
"acute gestritis hypertrophic, secondery to chronic alcoholism".

The conduct of the accused which resulted in his unfitness for
duty on the three occasions alleged was clearly “to the prejudice of
" good order end military discipline™ within the intent and meaning of
the 96th Article of War. Ths manual states that "Instances of such
disorders and neglects in the case of officers are #* * * rendering him=-
self unfit for duty by excessive use of intoxicants or drugs; * * *"
(M.C.M.’ 1928, pare. 152 _E)o ‘

5« The accused pleaded guilty to absence without leave for one aay
as alleged in Specification 1, Charge I, but not guilty of Charge I.
The plea of guilty was, however, a clear admission of the faots consti-
tuting the alleged offense, and the court was warrsnted, therefore, in
finding the accused guilty of a viclation of the 6lst Article of War as
set forth in Charge I.

" 6. The accused is 46 years of age. The records of the Office of
The Adjutant General show his servite as follows:

Appointed first lieutenant, Alr Service, to rank from August
26, 1918; honmorably discharged September 19, 1919; appointed captain,
Army of the United States, for duty with the Army Air Forces, April 2,
1942; aotive duty, April 17, 1942.
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7+ The court was legally constituted. No errors injuriously
affecting the substantial rights of accused were committed during the
triasl. The Board of Review is of the opinion that the record of trial
is legally sufficient to support the findings of guilty end the sentence.
Dismissal is authorized upon conviction of violation of the 6lst and 96th

Articles of War,. :
AT S/ m,.mdge Advocate.
-G

B Snvadlnias i suge aavocste.
%W Z%/ ,Judge Advocate.
Va

- 10 -
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SPJGH
CM 225909 lst Ind.
War Department, J.i.G.0., NOV -5 1942 - To the Secretary of War.

l. Herewith transmitted for the action of the President are the
record of trial end the opinion of the Board of Review in the case of
Captain Charles H. Veil (0~-901992), Air Corps.

2e I concur in the opinion of the Board of Review that the record
of trial is legally sufficient to support the approved findings of
guilty and legelly sufficient to support the sentence and to warrent
confirmation of the sentencs.

Separately considered, each offense is of a relatively minor
nature. The totel effect, however, of these offenses shows a serious
breach of duty and discipline. I recommend, therefore, that the sentence

~of dismissel be confimed and ordered executed.

3. Inclosed herewith are the draft of a letter, for youwr signature,
transmitting the record to the President for his action, and a form of
Bxecutive action confirming the sentence and directing that the sentence
be carried into execution.

SN P

Myron Ce Cramer,
Kajor Generel,
3 Inclse . The Judge Advocate General.
Incl.l=Record of trial.
Incle.2=Dft.1ltr.for sig.
Sec.ofTar.
Incl.3-Form of Executive
action,

-11 -
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WAR DEPARTMENT
Services of Supply
In the Office of The Judge Advocate Gensral (393)
Washington, D.C.

CM 226034

OCT 9 1942

UNITED STATES 29th INFANTRY DIVISION

Ve Trial by G.C.ll., convened at
Camp Blanding, Florida,

August 28, 1%42. Dishonorable
discharge and confinement for
three (3) years. Federal
Reformatory, Chillicothe,
Chio.

Private CHARLES F. BROWN
(6888025), Battery A,
110th Fleld Artillery
Battallon.

HOLDING by the BOARD OF REVIEW
HILL, CRESSON and LIPSCOMB, Judge Advocates.

l. The record of trial in the case of the soldier named above has
been examined by the Board of Review.

2. The accused was found guilty of assault with intent to do bodily
herm in violation of Article of War 93 (Charge I), and of willful dis-
obedience of the lawful command of his superior officer in violation of
Article of War 64 (Charge II). He was sentenced to dishonorable discharge,
forfeiture of all pay and allowances due or to become due, and confinement
at hard labor for three years. The reviewing authority approved the sen-
tence, designated the Federal Reformatory, Chillicothe, Chio, as the place
of confinement and forwarded the record of trial under Article of War 50—.

3+ Confinement in a Federal reformatory is not authorized in this
‘case. Paragraph 90 b, Manual for Courts-Martial, provides:

"Subject to such instructions as may be issued from time
to time by the War Department, the United States Disciplinary
Barracks at Fort leavenworth, Kans., or one of its branches,
or a military post, station, or camp, will be designated as
the place of confinement in cases where a penitentiary is not
designated."

War Department letter dated February 26, 1941 (AG 253 (2-6-41)E), sub-
Joots "Instructions to reviewing authorities regarding the designation

of institutions for military prisoners to be confined in a Federal penal
or correctional institution", authorized confinement in a Federal reforma-
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tory only when confinement in a penitentlary is authorized by law
(CM 220093, Unckel).

Penitentiary confinement is not authorized by Article of War 42
for essault with intent to do bodily harm nor for willful disobedience,
of which this accused was convicted. Neither offense is punishable by
confinement in a penitentiary for more then one year by some statute of
the United States of general epplication within the continental United
States, excepting section 289, Penal Code of the United States, 1910,
or by law of the District of Columbia.

4. There is no maximum limit of punishment prescribed by para-
greph 104 c, Manual for Courts-Martial, 1928, for the offense of willful
disobedience of a lawful order of a superior officer in violation of
‘Article of War 64, committed in time of war.

5. For the reasons stated the Board of Review holds the record of
trial legally sufficient to support only so much of the sentence as in-
volves dishonorable discharge, forfeiture of all pay and allowances due
or to becoms due, and confinement at hard labor for three years in a
~ place other than a penitentiary, Federal correctional imstitution, or
reformatory.

ﬁ&;\z‘ /‘L‘-—R? , dudge Advocate.

M % Judge Advocate.’

%‘4 {W, Judge Advocate.

24-788688ABCD~100
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