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EXPLANATORY NOTES

1. References in the Tables and Index are to the pages of this
volume. These page numbers are indicated within parentheses at the
upper corner of the page, '

2. Tables III and IV cover only the specific references to the
Articles of War and Manual for Courts-Martial, respectively.

3. Items relating to the subject of lesser included offenses are
covered under the heading LESSER INCLUDED QOFFENSES rather than under
the headings of the specific offenses involved.

4. Citator notations (Table V) - The letter in ( ). following
reference to case in which basi. case is cited means the following:

(a) Basic case merely cited as authority, without
comaent.

(b) Basic case cited and quoted.
(c) Basic case cited and discussed.
(d)“Basic case cited snd distinguished.

-(j) Digest of case in Dig. Op. JAG or Bull. JAG only
is cited, not case itself,

(N) Basic case not followed (but no specific statement
that it should no longer be followed).

(0) Specific statement that basic case should no longer
be followed (in part or in entirety).

5. There is a footnote at the end of the case to indicate the
VGCMO reference, if any.
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TABLE I

OPINICONS BY CM NUMBER

t CM NO. ACCUSED I PAGE Cii NO. ACCUSED PAGE
!
—

, 343576 | Clark 1 !
- 343752 | Scoratow 37 !
343792 Krivoski 81

; 343793 Cruikshank 97 .

i 343938 Finley 127

. 343951 Bledsoe 159
3439562 Walker 165
;343982 Bennett 171

- 343983 Brewer 177

. 344950 Fernandez,

| Pantorilla 183

i 344982 VanAlstyne 199

. 345000 Langley 215

i 345743 McSorley, Pyle 223

¢ 546362 Kearns 235

1 346405 Morrisen 249

, 346512 Holman 241

. alse .

i 341782 Smith, Wilson,

i Neufeld, Mesk 259

II
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TABLE I/I

OPINIONS BY HAME OF ACCUSED

1
i
)
!

CM NO.

{
ACCUSED CM NO. PAGE ACCUSED PAGE

Bennett 243982 171
Bledsoe 343951 159
Brewer 343983 | 177
Clark 243576 | 1
Cruikshank 343798 | 97
Fernandez 344950 | 183
Finley 343938 | 127
Holman 346512 241
Kearns 346362 235
Krivoski 3492 | 81
Langley 345000 | 215
McSorley 345743 | 223
Meek 341782 | 259
Morrison 346405 | 249
Neufeld 341782 | 259
Pantorilla 344950 | 183
Pyle 345743 | 223
Scoratow 343752 | 37
Smith, Camon 341782 | 289
VanAlstyne 344982 | 199
Walker 343952 165
Wilson 341782 | 259

— —— e ————— 4 .. — e
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-TABLE III

AaRTICLES OF VAR

ARTICLE OF AR

PAGE

24

37

61
64

75

92
Murder
93
Larcony or embezzlement
94
Forgery
Larceny or embezzlement

Wrongful sale or disposition

95
Bigamy

96
Bigemy
Cohabitation

‘Failure to obey orders

188

13, 67
122, 193
215, 236
215

171

159, 185, 177

1, 183, 241, 249
8l, 128

260

97, 127

97, 127

199

199

200

216

pp— o ——— ———— i —— s~
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TABLE III

ARTICLES CF VAR

e ——— e

‘Leave orders, wrongful possession

(CONT'D)
ARTICLE OF "AR PAGE
96 - Cont'd
Failure to pay debts 40 %
Larceny or embezzlement , 128 3

of false , . 223
ilaking checks with insufficient

funds or no account ' 37, 200
Sale of liquor on Amy Reservatién 38
Violation of orders and regulations 98

Wrongful sale or dispostion of

government property » 98
Wrongful use of government labor ,
] and tools 38
|
|
/
\4
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TABLE IV

MANUAL FOR COURTS-MARTIAL

NCLi PAR. PAGE ' MCM PAiR. PAGE
Manual for Courts-Martial, 1949 181i 273
27 154 ] 1815 139, 153
29 255 183a 106
52b . 143 App 4f 108
7qg. 108, 110, 251, 256 '
80:.. 219
87b .86, 110, 143
1164 193(a) Manual for Cpurts-Martial, 1928
125 17, 76, 244 130 219 |
127a | 14, 67, 280 , 149g 30
"133 227 N 149h 90
138 | 225, 228
139b 119
140a 1 20
146a | 218, 237
152b . | 106, 173
1632 | 180, 167
179 11, 28, 190, 196,
244, 251, 256
180a 245(a)
180g 90, 92, 106, 136
E 180h 137
f 18lh - 105, 152
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TABLE V

CITATCR
CM NO. PAGE Cl: NO. PAGE
115048 275(a) 278016 180(a)
155772 274(b) 280882 | 76(a)
185417 276(b) 283352 | 220(a)
191369 2522&), 256(a) 283726 | 211(ec)
191809 256(a) 285445 | 76(a)
195867 1885;) 286100 | 274(a)
1198657 256(a) 289896 | 162(a), 168(a), 180(a)
201485 256(a) 291200 | 174(a)
202359 252(a) 294487 | 274(a)
204461 210(a), 252(a), 256(a) 294685 245(a)
213817 218(a) 294784 1742&)
218667 256(a) 297170 | 162(a)
219135 141(a) 297312 | 120(a)
220398 90(b) 298601 | 76(a)
226362 189(a) 298931 | 161(4), 162(;), 168(a)
226871 218(b) 302849 | 251(a), 256(a)
230678 64(a) 313545 | 11(a)
234993 173(a) 313689 13(a
236447 174(a) 313788 210(a), 256(a)
237543 17(a) 314402 | 17(a)
241209 220(a) 314404 | 191(a)
243456 193(a) 815964 | 237(a)
247111 274(a) 316193 | 137(a)
250668 108(a) 316930 252£a), 256(a)
252103 91(a) 318296 | 140(a)
255602 173(a) 318380 {188
257053 161(a), 167(a) 318443 257(n)
258630 2oa£a) 318467 | 218(a)
260637 143(a) 318727 | 76(a)
260797 108(a) 319514 zssga)
261405 218(b) 319747 | 140\a)
261439 245(a) 319857 |138{a)-
261505 69(a) 320455  |140(a)
263351 162(a), 168(a) 320489  1192(a)
264149 226(b) 320618 |1s56'a)
266724 191(a) 802690 15(a)
270641 78(a) 322052 210(a)
271043 257(n) 322487  117(a)
271591 274(a), 276(a) 323083  1119(a)
274678 245(&3 323161  |108(a)
275547 91(a) 324235  |91(a), 140(a)
276183 162(a), 168(a) 324445 |188(a)
| 277030 91(a) 324519  1191(a)
| 277044 162(a), 167(a) 324701 [17(a)
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TABLE V

CITATCR
(coNT'D)
CM NO. PAGE C1 No. PAGE
324736 210$a). 255(a) 344982 256(a)
325377 277\a) 345745 231(a)
325457 108(a) 346212 254(a)
325484 91(a) Sp 1711 219(a)
325635 173(a)
326147 209
326170 85la) -
328246 274(s)
329503 69(a) ETO
329933 189(a) —
329972 15(a) 1404 180(a)
330299 143(a) 1408 162(a), 168(a)
330963 16(a), 30(a) 1659 162(s), 168(a)
331601 192(a)
331650 274(a)
331849 192(a) ACM
332338 1092&) S
333860 139(a) 1144 227(a)
334570 31(a)
335052 67(a)
335159 76(a), 211(a)
335526 108(a), 192(a)
336515 68(a)
336706 191(a)
337089 15(a), 28(a), 190
337951 92(a)
'338030 252(a), 256(a)
338314 31(a)
338736 76(a)
338993 151(ag,f%92(a)
339189 196(a) -
339254 1902a), 191(a)
340100 138(a)
340335 78(a.)
341067 78(a)
342409 | 192(a
343259 173(.%
343316 78(a)
343472 161(a), 167(a)
343792 155(a)
343793 192(a)
343938 84(a)
344018 191(a)
| 344372 30(a), 190(a)
| 344452 209(a)
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DEPART™EKT OF THE ARMNY
Office of The Judge Advooate General
Washington 25, D, Ce

JAGK - CHM 343576
99 NIV 1950

UNITED STATES KOBE BASE

Ve Trial by G.C.M., convened at
' ' Kokura, Kyushu, Japan, 28 and

Recruit JAMES L. CLARK 29 August 1950. Death.

(RA 14267271), Company B, : '

11th Engineer (C) Battalionm,

m 240

Vs Nt St N Nv? s anst Nt

OPINION of the BOARD OF REVIEW
- BARKIN, WOLF and LYNCH
Officers of The Judge Advocato General's Corps

1. The reocord of trial in the ocase of the soldier named above
‘has been examined by the Board of Review and the Board submits this,
its opinion, to the Judicial Council and The Judge Advooate General.

2. The acocused was tried upon the following charge and spooi-
fiocationss:

CHARGE: Vielation of the 92nd Article of War.

Speoification 11 In that Recruit James L. Clark, Company
RB™ 11th Engineer Combat Battalion, APO 24, did, at
Eokura, Kyushu, Japan, on or about 4 July 1960, with
malice aforethought, willfully, deliberately, felon-
iously, wnlawfully, and with premeditation kill Kaki,
MagoJjiro, & uman being, by stabbing him with a knife.

Specification 23 In that Reoruit James L. Clark, Company
"B* 1lth Engineer Combat Battalion, APO 24, did, at
Kokura, Kyushu, Japan, on or about 4 July 1950, with

~mallce aforethought, willfully, deliberately, feloniously,
unlarfully, and with premeditation kill Keki, Shizu, a
human being, by stabbing her with a knife.

Specification 3: In that Reocruit James L. Clark, .,ompam'
"B" 11th Engineer Combat Battalion, APO 24, did, at
Eokura, Kyushu, Japan, on or about 4 July 1950, with
malice aforethought, willfully, deliberately, feloniously,
unlerfully, and with premeditation kill Kaki, Katsukaza,
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a human being, by stabbing him with a kmife.

Speoification 43 In that Recruit James L. Clark, Company
“B* 11th Engineer Combat Battalion, APO 24, did, at Kokura,
Eyushu, Japan, en or about 4 July 1950, with malice afore=
thought, willfully, deliberately, feloniously, wmlswfully,
and with premeditation kill Kaki, Kyo. & human being, by
stabbing him with a kuife,

He ploaded not guilty to and was found guilty of the oharge and all
speoifications. Evidence of three previous cenvictions was introduced.
He was sentenced to be put to death in such manner as proper authority
may direct.e The reviewing authority approved the sentence and forwarded
the record of trial for action pursuant to Artiocle of War 48,

3. Evidence

(The record of trial in this case and this opiniem follow the
procedure of stating Japanese names wherein the family name precedes
the given name.,)

A diegram of the Kaki home and ths area in the genara.l vieinity
thereof, including the bridge and stream where accused was seen shortly
after the alleged orimes were committed, was shown on a blackbeard
during the trial of this case, ard witnesses referred to this diagram
in pointing out the places wherein the various events about which they
testified ocourred. This diagram was, at the conclusion of the trial,
transferred to paper by counsel for the prosesution and defemse and
ad:;itbed in evidenos without objectlon as Proseoution Exhibit 13 ®
69

&8¢ For the Prosecution

At approximately 0600 heurs, 4 July 1950, Murakami, Mamoru, a
Japanese national who lives in the City of Kokura, Japan, was on the
second floor of his house when he heard “hollering™ outside the house,
Looking out the wimdow he observed two persons ™in terrible eondition"
at the door of the house across the street. He immediately went downw
stairs, proceeded across the street, and saw am “eldser brother® lying
on his back on the ground and a “younger one"™ on his kness at the
door. Both were oovered with bleood. The “younger .eme,™ whom he obe
served was injured ™on the right check and above the hip," vomited
blood, and orawled inside the house, The ™elder brother® turmed ever
face down a:nd remained motionless. The police arrived shorily there-
after. The "younger one" was removed from the house to the hospital,
arriving there at about 0800 hours (R 10-13).
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Mureksmi, Masemobu, yousger brother of Muraskemi, Mamoru, the
previous witness, testified that on 4 July 1950, after observing the
scene above described in front of the house occupied by the EKaki
family, his brother sent him to the hospital for a doctor. Masanobu
ran up the road to the hospital and approached a narrew bridge, un=
evenly surfeced with ctone, which spans a stream of water, about 23
meters from his home. There, at ebout 0620 hours, he ssw a man,
whom he identified as the accused, lying epparently asleep on a path
on the other side of the stream, dressed im "ordinary fatigues," the
upper portion of which were torn, and "ordinary big shoes" about the
size of combat boots. Suddenly accused arose, hesitated an inmstant,
Jjumped the streanm which was about two feet wide at that point, and
staggered to the bridge toward Masanobue Accused stood om the bridge
in a crouching position holding a knife, ™which appeared te be like
a jack knife™ about six or seven inohes lomg, in his right hand, its
blade pointed toward Masanobu. Accused said, "Stop," and Masencbu
stopped. Acocused turned toward ocamp which was within sight, nodded
in that direction, apd said, ®house,™ indicating te Masanobu that ac-
ocused apperently wanted him te take acocused to cemp. Masanobu appre=
hensively stepped back and acoused steggered towards him and fell on
the ground near che approach to the bridge. Masanobu ran to the hose
pital where he reported the carnmege he had seen near his home. Ho was
on his way-to the police station when he encountered a policeman and
informed him alse of the incidenmt. Returring tc his home, Masanobu
again saw accused beimg pulled out of the stream below the bridge by
a young man (R 13-23),

Shigematsu, Yuicni, a police inspector of the Kokura Municipal
Police Station, testi’ied that at about 0620 hours, 4 July 1950, asbout
50 meters from the Kaki residence, he saw aoccused, dressed in fatigues,
with no head covering, lying on his back in a stream which was about
10 or 12 inches deep, his face above the water. Thers was no hat
neerby. Three boys were trying to pull accused out of the stream,
on both sides of which are rice paddies. Shigematsu saw that accused
eppeared to be 1imp, his eyes were open, and he did mot speak (R 23,
26-28,30,32). Shigematsu then proceeded to the Kaki residence, which
is a "lone house.,® There he saw Kaki, Katsukaza, neked except for a
loin cloth, lying lifeless in the front yard. De heard groans withina
the house and entered the kitchen in the rear of the house. There he
sew Kaki, Shizu, "the lady of the house,™ a woman sbout 44 or 45 years
of age, lying in a pool of blood on the earthen floor apparently dead.
Woumds on her baock and throat were visible. On the left side of the
kitchen, Shigematsu sew a helmet stained with blood. "The interior
of the house was full of blood everywhere." On the kitchen floor,
wet from ™much use of water,"™ was a large footprint made by a shoe
outlined in a mass of mud and blood. In the "inner room" adjoining
the kitohen, Shigematsu sew Kaki, Magojire, "the master of the house,"
lying apparently lifeless on his back. In this room also he sew
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large bloody footprimts made by shoes, but observed no shoes in the .
house large enmough to make them. In another adjoinimg room, Shigematsu
sew Kaki, Kyo, who was groaning, lying on the floor clad only in a
loincloths He was holding a pencil in his right hand, his face held

 above & writing pad or tablet upon which there was writing. 'Kyo was

bleeding profusely from cuts on his face, right thigh and back (R 23-26,
29,32-33,59). All four victims were barefoot (R 32). Kaki, Magojiro,
Kald, Shizu, and Kaki, Katsukaza, were dead when taken to the Muniocipal
Hospital and Kaki, Kyo, was alive when taken to the Kokura National
Hospital (R 29,32), The contents of the aforementiomed writimg tablet,
identified by Shigematsu as the one he had seen in front of Kyo, was,
on or about 15 July 1950, trenslated from the Japanese inte English by
Roland Nose, a qualified Japanese language interpreter. It was also
translated twice orally on the witmess stand by Nose and Shigematsu.

All three translations are similar in ocontext exoept for minor varia-
tions, and are to the effeoct that at aboubt six e'clook someone suddenly
entered the house through the kitchen entrance and stabbed the deolarant's
mother. When the declarant attempted to stop him, the assailant stabbed
him, his father and his elder brother in turn (R 60,67; Pros Ex 12).

The writing tablet was admitted in evidence over defense objestion (R
60, Pros Ex 11). "The a.forementioned translations were admitted without
objection (R 60,67,69).

Dr. Kubota, Sha.genori, testified that he 1s a medical doobor, that
he graduated frem Mukden Medical University in 1941, and that he has
practiced medicine contimuously since that time (R 52-53). EKeki, Kye,
who was admitted to the Kokura National Hospital at about 0700 hours, 4
July 1850, was examined by Dr. Kubota, a member of the staff ef that
hospital (R 53). Dr. Kubota described Kyo's face wound as being "ghastly,
very big," and measured approximtely 8.2 ocentimeters long, 2 centimeters
wide, and 7.5 ocentimeters deep. His back wound, similar in shape to the
face wound, was 4.5 centimeters long, 2 centimsters wide apd 22 centi-
meters deepe The thigh wound was 3 centimeters long, 1 centimeter wide

" and 12 centimeters deep (R 54). Kyo's wounds were apparently made by

a sharply pointed weapon with a very sharp double edge (R 55,56). EKyo's
condition became critical at 12900 hours, 4 July, and he died at 0500
hours, § July (R 54), the cause of death being "the wound on his right
ba.ck“ (R 54) and loss of blood (R 56).

At 1400 hours, 4 July, Shigematsu Yulohi requested permission from
Dr. Kubota to talk with Kaki, Kyo, was refused, and was told to return
in an hour. He returned at 1500 hours and Dr. Kubota reluctently gave
him permission to talk with Kyo. At that time, Dr. Kubota did not in-
form Kyo that he might die, and Dr. Kubota "could not say definitely
whether he would survive or die." Dr. Kubota was present during the
interview. As Shigematsu entered thes room, a blood transfusion was
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being administered to Kyo, who was conscious but appeared to be weak
(R 56,63). Shigematsu desocribed Kyo's condition at that time as
followss

"ihen I went into the room all his wounds were dressed
and his face was bandaged because he had a big cut on his
face. His face was all bandaged and all the wounds dressed
end treated but on the scene there was a pool of blood and
8ince he had bled so much and the wounds were se severe, I
knew that he would not survive but when I wenbt into the
patient's room in the hospital he was conscious ~- conscieus
enough to reply to my few questions." (R 63)

The defense objected to Shigematsu's testimony relative to Kyo's state-
ments as hearsay, but the objection was overruled and the law member
admitted them as a dying declaration (R 64). Kyo's voice was olear

- and he appeared to be excited as he related the events of ths mornimg
to Shigematsu. He stated that he was asleep at 0600 hours, 4 July
1950, when he was awakened by “a big scream coming from his mother."
Kyo rushed to the kitchen amd observed a "big Occupation Forces soldier"
bending over his mother whe was lying on the ground. As he approached
the soldier, the soldier stabbed him in the back with a dagger about
10 inches long. He retreated to another room and saw the soldisr stab

. his father. He staggered outside with his older brother who fell %o the
ground., Then he watched the soldier rum out of the house in the direc~
tion of the ™noodle faotory.™ Kyo then resntered the house and wrote
e few lines on a writing tablet until his stremgth gave out. After

. about five mimutes the doctor warned Shigematsu to stop and Shigematsu,
observing Kyo's condition, ended the interview (R 56-57,59«65).

Kewashima, Masimiohi, testified that he is a medical doctor, that
he graduated from Fukuoka Medioal College in 1945, and that since that
time he has practiced medicine at the Kokure Mumieipal Hospital. On
4 July 1950, before going on duty at the hospital, he was informed by
the "MP's®™ to proceed to the Kaki residence. There he found the dead
bodies of Kaki, Magojire, Kaki, Katsukaza, and Kaki, Shizu (R 49-50).
At about 0800 of that day, he performed an autopsy on each body and
stated his findings as followes

\

Az to Kaki, théjiro:

"The first wound was on his back; depth approximately
15 centimeters and it penetrated and cut a big breast artery.
Second wound, right shoulder. This was a out. It penstrated
"~ "as deep as to the flesh and muscles. The third wound, right
back of the head. The depth approximately 1.5 centimeteors.
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Fourth wound, right thumb. ‘I.ength approximately 2.5 ocentimeters
~= was galso & outs The cause of death according to my examinaw
tion was the out on the breast artery."

As to Xaki, Shizus

Uyax I shall start’ from the first wound which was on the
right stomachs It was a stab, had penetrated to her liver
end thers was excessive internal bleeding. Ths second wound,
left neck; also a stab and the cut was from top to bottem
turning right down and had pemetrated *#* The upper part of
the right lung, **# Third wound, on the back. The depth
approximately 5 oentimeters, also a stab. #** her death was
caused by the stab on the right liver,"

As to Xeki, Katsukazat

“Katsukazats first wound was on the right neck and it
penetrated to the other ®ide and had cut a big jugular vein.
This was the cause of his death" (R 50-51).

The wounds of all three deceased appeared to have been made by the seame -
weapon wWhich had a double edged blade end was probably metal (R 51-52 ).
As to all three deceased (except for a history of pleurisy as to Shizu),
a complete examination revealed that, except for the wounds inflioted ’
and their effects upon the bodies, the physioal ocondition of each body
was normal (R 51).

Sekagami, Masao, a photographer empleoyed by the "Provost Marshal,"
took six pictures of the three deceased, Magojiro, Shizu and Katsukaze,
at the Kakl residence, all of whioh were admitted in evidence without
objection as Prosecution Exhibits 5 to 10, imclusive (R 57—59).,

Richard L. Baustien, an agent for the 7th Criminal Investigation
Detachment, testifled that, on 4 July 1950, pursuant to inmstructions,
he, accompanied by Agent Samuel S. Thurston, proceeded to the Kaki ‘
residence (R 33=-34). Arriving there at 1000 hours, he observed three
bodies, one lying on the ground outside in front of the house, and a
woman and an old men inside the house (R 33-34,40). Inside the house,
he also observed a portion of the heel and toe of a footprint which,
although incomplete and blurred, was sufficiently visible to show that
it had been made by a shoe and not by a naked foot (R 48). Just inside
the gate of the fence inclosing the front of the house, he found five
or six sheets and mabttress covers stuffed in another mattress cover.
The shests and mattress covers were bloodstained (R 39,41). In a shed
adjacent to the kitchen, he found a helmet liner lying in a trash box.

(R 41)s Awriting tablet, which he identified as Prosecution Exhibit 11,

¢
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was also turned over to him at that time. Before leaving, he made a
sketeh of the area, took some photographs, and obtained the names and
addresses of witnesses (R 34). Baustian first saw accused in the
afternoon of 5 July at the 118th Station Hospital (R 34). Combet
boots, removed from acocused's feet at the hospital, were turned over
to Baustiane. Prior to questioning acoused, the 24th Artiocle of Wer
was read to him, its meaning explaimed, and aooused was asked if he
knew his rights thereunder, to which he replied in the affirmative
- (R 34=35). Acoused was informed that he was mot required to make a
statement but that if he did so it could be used against him in a
trial by courtemartial. No promises or threats were made, or foroce

- or coercion used, and no privileges were withheld or hardships im=

posed (R 34=35,42-43). Accused thersafter answored questions and
volunteered information "of his own free will and accord™ (R 35,37,
42). At 1015 hours, 7 July, after talking to accused at the 24th
Division Stockade, Baustian and accused, accompanied by & military
policeman and a Japanese interpreter, visited the Kakl residence,
where accused, after being warned of his rights under the 24th Artiocle
of War, made additional oral statemsnts (R 35,37). They then proceesded .
to the Provost Marshal's Office where Baustian again reminded accused
of his rights under the 24th Article of War. He informed acoused that
he did not have to make any statement bubt that he had nothing ¥eo gain
~and "couldn't get in any more trouble than what he was in" by refusing
to make a written statement which he had already made orally (R 42-43).
Accused, after a moment's hesitation, sat down and began writing a
statement. Before accused had finished, Baustian interrupted him in
' order that accused would not be late for lunch at the stockade (R 36,
42-44). They arrived at the stockade at 1230 hours whers accused had
lunch, after which Baustian asked accused to finish his statement.
Accused replied that "he did not want to write anymore™ and did net
thereafter do so (R 43-44). Relative to the voluntary nature of ac-
cused's statements, Baustian stated on cross-examination that he did
not ask acocused leading questiens "for the most part™ although he
might have asked one or two gquestiors whioh implisd the amswer, amd
that on one or twe eccasions he repeated a question before aocussd
answered (R 36). In reply te a question as to whether, at the
stockade, he had pounded en ths table and insisted on an amswer, he
stated, "Not that I remember == I might have == I don't recall that
now® (R 36). He believed he remarked to acoused that he was goimg te
stay there until he "got the whole story™ (R 36). Baustian testified,
without objection, that acoused told him he is from Missisaippi, is

22 years of age, and completed five grades of public soheol (R 37).

At the Kaki residence, acoused poimted out to Baustian the door by
which he had entered the house with a bundle of shests for the purpess
of selling them. Aoccused thought he placed them en the dirt floor of
& small shed "built onte the side of the house.®™ After doing se, he
~ looked into the kitchen and saw a Japanese woman. She saw him at the
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' s&ne time and seid somethinmg im Japamese to someome else in the house.

Accused then stated: "I reached into my pocket for somethings I don't
know what and the mext_thing I remember I was striking down with it
at the woman.® Several people’ appeared and he “remembered striking
out at several of the people.™ At this time eocused stated “his body
felt numb and he folt faint at the same time and at the same time he
told me he felt strong.™ Then he left the house "in a straight line."

. Ho remsmbered being wet and asking where the "MP's" were but he did

not .remember riding in an ambulanos (R 38-40).

Accused's inoomplete written statoment, written in acoused's hande- -
writing, admitted over defemse objectien that it was inoomplete and un-
signed, is as follewss

" "When I left camp this pitlear (sio} nite (sio) I had
‘some gheets with me, . My entchentas (sic) was to sell them
to the Japness (sic) for yem. I stumble treugh (sic) rice
patties (sic) for quite some time it seamed (sic). then I
cams to a house to I thought that I would go in side (sis)
and try to sell the sheets. It stills (sic) seems kind of
fanty (sio) and blure (sie) I had some kind of desire to do
something I don't know what., When I seen (sic) this women
(sic) there something went wrong. I don't know what happen
(sic) then. I remember something about asking for the M.P.
I don't know when they got theres. The next time I remember
any thing I awoke in the hospital sometime that afternoon
when some one by the nams of Browner was calling to me
Clark, Clark, this is Browner. What the hell are you doing
in here. I said I don't know. When I entered this house
it was through the side door by the kitohem. I entered first
outer dore (sic) I walked through a small hallway then oome
to a inter (sic) door went in the kitchen where I sar this
woman she look (sic) at me and started to say something in
Japness (sic) I don't kmow whats I reached in B poket
(sicg for somthing (sic) Then I had a feelinmg" (R 46. Pros
Ex 1).

The shoets, mattress covers, end shoes of ascused were admitted in
evidence without defense objeotion (R 46,47; Pros Exs 2 and 4). The
helmet liner and writing tablet were admitted in evidenoe over defense
objection (R 46,505 Pros BExs 3 and 11), ,

It was duly stipulated that the names of the deceased involved in ‘

the present case are those stated in the Specifications of the Charge
(Certificate of Corrsotion, dated 21 September 1950).
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bs For the Defense
Muarakami, Masanobu, recalled as a witness for the defense, testi=-
- fied that at about 0100, 4 July 1950, he heard the noise of a motor
vehicle outside the window of his home (located across the street from
the Kaki residence), and upon looking out observed three Americen
soldiers alight from an automobile. One of the soldiers returned to
the automobile and the other two walked toward the Keki residence.
They were about "4 meters 50" from the Kaki residence when Murakemi
turned away and did not observe them thereafter. Murakemi never sew
the two soldiers again (R 70-71).

Sasaki, Matsue, who lives near the Kaki residence, testified that
about midnight, 3 July 1950, shs heard someone calling, "Mama-san, mama-
sen,™ and, looking out of the window,. saw three or four persons resembling
Americems, She never sew them again (R 71=72).

Murekemi, Mamoru, recalled as a witness for the defense, testified
that as he stood in the front yard of the Kaki residence he observed
his brother, Masanobu, and his father running toward the bridge, about
30 meters away. When they reached the bridge, the witness saw a soldier,
whon he could not recognize because of the distance, stagger toward his
brother and say something to him. Thsen he sew the soldier fall into
a rice paddy, orawl out of it to the bank of a stream and slip into
the stream. The witness sent some people to pull the sollier out (R
76-78,80-81).

Myashita, Gemtaro, testified that in the eearly mornimg of 4 July
1950, as he approached the bridge mear the Kakl residence, he saw a
soldier who resembled acoused, lying on his back in the stream below
the bridge, "making movements with his arms and hands." A young man
came by and dragged him out of the stream. He did not appear to move
thereafter. About fifteen minutes later a "red oross ambulance" ar-
rived and the soldier was placed on a stretcher and carried to the
vehicle (R 81=-82),

Chure, Terashi, testified that he saw the acoused, dressed in
fatigues, fall into a stream and lie there on his back. He and soms
other persons pulled accused out and laid him on the bank., Acoused
did not appear to be "altogether conscious," and smelled "rather
stro x?g of alcohol (R 82-84).

Captain Mildred Ores Conin, 24th Mediocal Battalion, testified that
in the morning of 4 July 1950 she observed accused, apparently wmcon-
scious, in the dispemnsary of her organlzation. Two doctors attempted
to revive him and he stirred slightly, moving his head and lips. @e
seemsd to be "foaming at the mouth" and made "bubbling" sounds. Ie
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shook for a very short while and then beceme quiets As her organiza=
tion was "moving out,® acoused was transferred to the 118th Station

Hospital (R 85-87).

It was duly stipulated that if the laboratory oustodian of the
118th Station Hospital were present in court he would testify that a
blood sample teken from acoused at 1060 hours, 4 July 1960, disolosed
the presence of "2 m.g. of alcohol per 100 c.c. of blood" (R 86, Def
Bx 4). ‘ .

It was further duly stipulated that if Major R. B. Dickerson,
Medical Corps, Chief Medical Service, 118th Station Hospital, were
present in cowrt he would testify that he graduated from the Washington
School of Medicine in 1941; that he has been a practicing physician since
thet time; that he is an internist certified by the Americean Board of
Inbernal Medicine; end that his exclusive duties in the Army during the
past three years have been in psychiatry. Assuming that the analysis
of a blood specimen teken from a person at 1050 hours disclosed a
blood alcohol content of 2 me.ge per 100 cecs, in his opinion, at 0615
hours prior thereto (four hours and 35 minutes prior to the taking of
the blood specimen), no alcohol having been imbibed in the interim,
the -blood alcohol content of that person would have been above 3 m.g.
and below 5 me.g. per 100 cece, which would definitely impair reason-
ing power (R 88, Def Ex B). ,

Agents Richard L. Baustian and Samuel S. Thurston testified that
between 4 and 8 July 1950 they were part of a group of 10 to 14 persons
who searched the Kaki home, the entire area around the house, the road, -
bridge, stream and rice paddies in the area, and were umable to find
any weapon which might have been used in the commission of the alleged
crime at the Kaki home. Baustian further stated that on 7 July aoccused
orally told him that between 1700 end 1830 howrs, 3 July 1950, he had
"a couple of beers" shortly after supper; that he went to a movie that
evening; that at aboubt midnight or 0100 hours he had "two shots of
whiskey™; and that prior to this incident ascused had never been in
the Kaki home before (R 74=76).

, Accused was advised of his rights as a witness by the law member
and elected to remain silemt (R 89).

4. Discussion

8. Miscellaneous Matters

(1) Dying Declarations of Kaki, Kyo

10

15852



- (11)

The evidence shows that Kekl, Kyo, made two statements, admitted
in evidence as dying deoclarations, one written shortly after he was
mortally wounded, and the other made orally to Shigematsu, Yuichi,
about seven hours later and about thirteen hours prior to his death.

The following rules cf law relative to dying declarations are well
establisheds

"In trials for murder and manslaughter. - The law recog-
nizes an exception to the rule rejecting hearsay by allowing
the dying declaration of the vietim of the orime conceraning
the ciroumstances which have induced his present condition,
and especially concerning the person by whom ths violence:
was comitted, to be detailed in evidence by one who has
heard them. For testimony of this character to be competent,
i% is necessary - and must be proved preliminary to proof
of the declaration - that the person whose words are repeated
by the witness should have been in extremis and under a sense
of impending death, that is, in the belief that he was to die
soon; but the victinm need not himself state that he is under
this impression, provided the fact is otherwise shown. If
this belief of the victim is established, it is not essential
for admissibility of his words that death should have followed
them immediately. *¥* It is no objeoction to their admissibility
that the words were in answer to leading questions, or upon
urgent solicitations of other persons. *+*# If the declaratlion
was put in writing at the time made, the writing should be
produced. *x*" (UCM, 1949, par 179a).

Dying declarations are admissible only when the death of the
declarant is the subjeoct of the charge (People v. Cox, 340 I1l. 111,
172 N.E. 64,66). : ’

To render his statements admissible, the deolarant must have
uttered them under a sense of impending dissolution, with a realiza-
tion and consciousness of the oocasion (Carver v. United States, 160
U.Se. 553, 554-555)e In the absence of a statement in words to this
effect by the declarant himself, this may be proven by any competent
evidence which shows the declarant's state of mind in referemce %o
apprehension of death. Mere belief in the possibility, or even the
probability, of death, is not suffiocient. There must appear a cer=-
tainty of its eventualiiy whioh is not affected by the fact that death
does not ensue immediately or that before or after the statement 1s
made a subsequent fluttering of hope of recovery imtervemed (Carver
v. United States, supra; CM 313545, Hogue, 63 ER 153,158). Despsir
of recovery may be gathered from the circumstanoces and may appear
from the physical and mental condition of the deceased, from what he

y
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said, and from the fact that the mnature and extent of the wounds in-
flicted were obviously such that he must have felt or known that he
would not survive, as well as from his conduct at the time (26 sm.

Jur., Sec 416). The question of consciousness of approaching death
is one of fact, wherein all the circumstances of the particular case
are to be considered (Sullivan v. Com., 93 Pa. 284; State v. Monich,
74 N.J.L. 522, 64 Atl. 1016; Wharton's Criminal Evidence, par 563).

The admission of a written dying declaration is not affected by
the fact that it was not signed by the declarant (Freeman v. State,
112 Ga. 48, 37 S.BE. 172). The fact that dying declarations do not
identify the accused as the assailant will not make them insdmissible,
where there is other testimony conmecting accused with the alleged
crime (Diamond v. State, 219 Ala. 674, 123 So. 55, 56). The presence
or absence of the accused when they were made is of no significance

(State v. Mangenella, 113 Conn. 209, 155 Atl. 74,77).

Dying declarations are admissible which include facts relative
to the murder of persons other than the declarant where accused stands
charged of homicide of all persons mentioned (State v. Wilson, 23 la.
Ann. 558, State v. Terrell, 19 S.C. 106,108), :

As to the written declaration made shortly after Kyo was mortally
wounded, the direct evidence in the record of trial is that Kyo, vomiting
blood and bleeding from several gaping wounds, crewled inside his house.
He was shortly thereafter observed lying in a reclining position, a
pencil in his right hand and a writing tablet before him on which was
written the statement in issue., It may be deduced from these facts that
efter the essaillant left the house, realizing that he might be the sole
survivor and that he was about to die, XKyo went outside the house in
search of someons to whom he could report the incident, end, being un-
successful, crawled back into the house, procured a pencil and paper
and wrote as much of a description of the grisly event he had just
witnessed as his strength would permit, so that if he died before any=-

one arrived, his written statement would remain to show what had hap=-
pened.

In addition to the inferences above drawn as to Kyo's sense of
impending death, it is further shown that, prior to Kyo!s oral declara-
tion to Shigematsu at the hospital, Dr. Kubota, his attending physiocian,

refused to grant Shigematsu permission to interview Kyo on ons occasion,

. gave his reluotant consent an hour later (apparently so as mnot to ap-

pear uncooperative with the local police authorities), and abruptly
terminated the interview after five minutes.

Both declarations are similar in context. Although neither deoclara-
tion identified the accused as the assailant, they ar:goorroboratod by

12
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the statements of accused connecting him to the crime, the oorpus
delicti, and the other evidence found at the scene of the orime
(Dlamond v. State, supra).

It is the opinion of the Board, therefore, that,from the evidence
and attendant circumstances hereinabove recited, both declarations of
Kyo are admissible as dying declarations (CM 313689, Davis, 63 BR 215,
223-22%).

- (2) Pretrial Statements of Accused

Agent Richerd L. Baustian, as a witness for the prosecution, was
the only person who testified relative to the voluntary nature of accused's
pretrial statements which accused made to him on 5 and 7 July 1950, leither
eccused nor other witnesses testified for the defense in this comnection.
Baustien testified +that prior to his first interview with accused and on
numerous occasions thersafter ascused was read and explained his rights
under the 24th Article of War. He was further informed that he was not
required to meke a statement, and that, if made, it could be used against
hinm in a trial by ccurt-martial. Baustian admitted on oross-examine=-
tion that, although he could not recall the inoident, he might have
pounded on the table and insisted on an enswer to a question, that he
believed he "made a remark [59_7 was going to stay there until /-_7 got
the vhole story," end that he informed accused that, having made an oral
statement, he had nothing to gain by not reducing it to writing nor could
he get into any more trouble by doing sos On § and 7 July, accused made
oral statements, and on 7 July, at the Provost Marshal's office, heo made
en incomplete written statement in his own handwriting which he later,
at the stockade, refused to complete. Defense made no objection to the
admissibility in evidence of the oral statements bub objeoted to the
written statement as inocomplete and unsigned. All were admitted. There
is no merit to defense's objections as stated. However, Baustian's remarks,
as hereinabove set forth, were improper, at least in part, and the ques-
tion to be determined is whether they rendered acocused's pretrial state-
ments involuntary and were prejudicial to his substantial rights.

Artiocle of War 24 provides in pertinent part as follows:

- "The use of cosercion or unlawful influence in any menmer
whatsoever by any person to obtain any statement, admission
or confession from any acoused person or witness, shall be
deemed to be oonduct to the prejudice of good order and mil=
itary disoipline, and no such statement, admission, or con-
fesaion shall be received in evidence by any court-martial,
It shall be the Guty of any person in obtaining any statement
from an acoused to advise him that he does not have to make

13
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any statement at all regarding the offense of whioh he is
acoused or being imvestigated, and that any statement by the
accused may be used as evidence against him in a tr:.al by
court-martiale®

It is well settled that a confession or admission may not be ad-
mitted in evidence if it is not voluntarily made. An accused must be
preliminarily warned of his rights under the 24th Artiole of War and
no foree, duress, coerciom or unlawful influence used or promises or
threats may be mede in its proourement (MCM, 1949, par 127a). .

Where a confession has been obtained from the accused by lmproper-.
inducement, any statement made by him while wunder that influence 1is
inadmissible. Where on the other hand from all the facts end atten-

© dant circumstances, improper influemnce was not present at the time
" acoused made the statements, the statements of acoused are admissible.

The determination of the extent of the influence exerted at the time
the statements were made rests upon attemdant ciroumstances. The
question is whether, considering the degree of intelligence of the
accused, the mature and degree of the influemce, and the time inter-
vening between the alleged improper influence and the statements of
sccused, it can be sald objectively that the acocused was mot ocompelled
to make the statements by reason of ths pressure or induoement ante=

“dating ths meking of the statemen'bs.

It is undisputed that no force, violemoe or hardships were imposed

_;b.pon aocused, no privileges withheld, or promises of immunity, clemsney

or otber rewards offered or made. Other than Baustients statement to
accused on one occasion at the sztockede that he would not leave wuntil
he got the whole story, his remarks were innocuous. However, although
Baustisn's remark that he would stey until he got the whole story was

improper, acoused's statements were not induced by it. On ooccasion,

accused volunteered information and his replies to questions were .
generally responsive. The evidence further shows that acoused's in-
oulpatory statements were made at the Kakl residence axd the Provost
Marshal's office and not at the stockade where Baustian's objection-
eble remark was made. While accused was writing a statement on 7

July at the Provost Mershal's office, Baustian interrupted him so that
accused would not miss the reguler noon meal at the stockade. After
eating, eaccused refused to comply with Baustian's request that he
complete the written statememt, These ciroumstances negative the
exercise by Baustian upon aocoused of coereiom or undue influence and
prove that acoused was not only eware of his rights to refuse to make
e statement but also to desist from completing a statement already
begun. = Although Baustian's remarks were improper as hereinasbove stated,
there is no showing that they had any substantial effect upon accused,
or that they were the procuring cause of accused's statements or re- -
sulted in any compulsion or intimidation. On the contrary, ths proof
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of record shows that accused made his statements freely and voluntarily.

In sddition, the fact that accused's statements were admitted 1n evi-
dence was not conclusive upon ths court as to their voluntary nature.
The question of admissibility on this ground is a questinn of fact for
-the court to decide after oconsidering all the ' circumstances (cu 337089,
Mkins et al, 5 BR-JC 331,368). By its findings, the court arrived at
the conclusion that accused's statements were voluntary. The sum of
2ll the testimony edduced upon the voluntary nature of the pretrial
statements of accused justifies such & oconeclusion and the Board of
Review concurs therewith (CM 337089, Aikins et al, supra).

(3) Drunkenness

- There is evidence that between 1700 and 1830, 3 July 1950, accused
had "a couple of beers' shortly after supper and that at 0100, 4 July,
he had “two shots of whiskey"; that witnesses who pulled accused out
of the sgtream shortly after the incident stated that he smelled rather
strongly of alecohol; that his actions thereafter resembled those of a
person under the effects of alcohol or drugs; that upon his arrival at
the 118th Station Hospitel, he appeared to the nurse on duty to be in
a comatose condition; that a blood sample taskeun from accused at 1050
hours, 4 July 1950, disclosed the presence of 2 m.ge of aloohol per
100 c.c. of blood; and that a qualified medical officer would state
" that such a person, sbout four hours earlier, mo alcohol having been *
imbibed in the interim, would have a blood alcohol content of above
S meg. and below 5 mege per 100 c.c. which would definitely impair
reasoning power. This latter opinion is based upon a stipulation as
- to what a qualified medical officer would testify to if he were present
and upon the assumption that accused had not drunk any alcohol between
the incident and the teking of ths blood specimen. It may be stated
that alcoholic blood content is not conclusive on a question of intoxi-
cation, as resistance of acoused to aloohol must be considered as well
as the possible error in laboratory procedure (CM 329972, Griffin, 78
BR 221,228)., Taken at face value, however, it falls short of proving
that accused was so intoxicated as to render him incapable of forming
an intent to commit the orimes charged. Even if, as a result of voluntary
intoxication, accused's intellect was so impaired that his aotions were
governed by passion and hysteria, this faoct alone would not serve to
reduce to manslaughter his impulsive but nevertheless intentional taking
of human life when such violence was committed without provocation (CM
320690, Reusch, 70 ER 153,157)s Thus, voluntary intoxication will not
éxouse murder, but it may negative the ability of acoused to form a
8pecific intent to kill, or the deliberation and premeditation necessary
to oonstitute murder premeditated, in whioch event there is & reduction
%o murder unpremeditated (Bishop v. United States, 107 F. 2d 297, 301).
The question of the degree of acoused's intoxication and its effect on
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his volition is generally one of facte. In the instant ocase, it is ap-
parent from the findings of guilty of murder premeditated that the
oowrt did not consider accused's intoxication to be of such a degree

as to negative the intent requisite to premeditated murder. Just be-
fore the incident, aoccused entered the Kaki home to sell sheets which
he carried with him for that’purpose. Immediately after the incident,
he left the scene of his orimes, Whsen he returned to the scene threse
days later with Agent Baustian, he was able to recall clearly the events
prior to the inoidents at issue up to and including the initiation of
his murderous onslaught upon persons whom the record shows %o have been
the victims alleged in the Specifications of the Charge. These ciroum-
stances are such as to justify the conclusion of the court, implieit in
its findings, that acocused's intoxicatlion was not such as to render him
unable to entertain premeditation and malice prepense requisite to murder
premeditated.

3. Murder

Accused was found guilty umder four specifications of Artiole of
War 92 of having killed with malice aforethought, willfully, deliberately,
feloniously, unlawfully and with premeditation, Kaki, Magojiro (Spes 1),
Kaki, Shizu (Spec 2), Kaki, Katsukaza (Spec 3), and Kaki, Kyo (Spec 4),
by stabbing eaoh of them with a knife.

.The evidence, roth direct and cirocumstantial, and the voluntary
pretrial statement of accused, show that mooused, at the time amd place
alleged, stebbed to death the four viotims mamed above, without provo-
cation or exouse. The proof of the corpus delioti is undisputed. All
victims exoept Kaki, Kyo, expired immediately or shortly after the at-
tack, Kyo dying the following morning. The evidence as to the nature
and extent of the wounds inflicted on the deceased, the desoription of
the scene and the dying deolarations of Kyo wherein the wnprovoked at-
tack 1s sucoinotly stated, proves not only the corpus delicti but also
the faoct that ths viocious conduct of the person who committed the cruel
and deliberate acts hereinabove desoribed manifested an utter disregard
for humaw 1ife (CM 330963, Armistead, 79 BR 201, 231).

The evidencs that aoccused was the assailant, although ocirocumstan~
tial, links him 1rsepersbly to the commission of the orimes. Accused's
presence in the vicinity of the crime just after the orimes were com=
mitted, seen by one witness with a kmife in his hend which he held in
8 threatening manner, and by others in a stupor, either assumed for the
puwrpose of preparing a defense for his heinous acts or imposed by

drunkenness or other voluntary act of acoused, placed him near the orime
under very suspicious circumstences,.

The following ocumulative evidence in addition to the aforementioned
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proof are further corroborative of this fact.

(a) The sheets with which acoused admitted he entered the
Kaki residence for the purpose of selllng them were found there
in a bloodstalned condition,

(b) A helmet liner similar to those worn by American
soldiers was found in the Keld residence. Accused wore no head-
gear when seen near the scene and no headgear was found there.

(c) Bloody footprints found in the Kaki residence, ale
though indistinct and incapsble of identification with any
particular shoes, were shown to have been made by large shoes. .
All of ths viotims were barefoot. Accused wore combat boots.

Accused's pretrial statements, voluntarily made &8 hereinbefore dis=-
cussed, proved beyond any doubt that he was the wrongdoer. Accused's
statements, when considered in the light of Kyo's dying declarations
and the appearance and location of the vietims as testified to by
apparently impartial witnesses (law enforocement officers and Japanese
persons in the area), paint a consistent pictwre throughout.

The specifications alleged that a knife was the lethal weapon. Ac=
cused was observed near the soeme shortly after the commission of the
crimes with a knife in his hand., Although no knife was found in the
vicinity thereafter, ths fact that he had a knife at this time is
nowhere refuted. The medical testimony as to the nature of the wounds
on the viotims shows that the lethal weapon was a sharply pointed double
edged metal weapon. It was proper for the court to have concluded, as
no doubt they did, that the weapon used was a knife, which although not
inherently a deadly weapon, beoomes one when, &s in the instant case,
it is so wielded as to cause death or serious bodily injury (CM 329972,
Griffin, 78 BER 221,228).

Malice aforethought and premeditation were proved beyond a reason-
able doubt. Malice is shown where accused assaulted his victims with
& weapon in a menner likely to result in death, and especially where
the circumstances show that he has superior strength, and the fatal
blows are delivered to helpless victims (CM 322487, Dinkins, 71 ERR
185, 195, 198; MCM, 1949, par 125a). Malice is mot confined to ill
will toward one or more individual persons but includes ciroumstances
-Which plainly indicate an evil heart fatally bent on homicide (Ci 237543,
Silvarez, 24 BR 57). Although the evidence in the instant case does not
show the speclfic motive behind aoccused's acts, other than a sudden desire
to take human 1ife, it is immaterial how suddenly or recently before the
killing such predetérmination was made (CM 324701, Stevenson, 75 BER 399,
406). Premeditetion is established even when it ocours a moment before
killing (CM 314402, Heffner, 64 BR 119,133).
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, : .

From all the facts and circumstances in the instant case, it is
the opinion of the Board of Review that accused was properly found
guilty of the four specifications of murder as charged.

5. Mental Responsibility

No question was raised at the trial as to accused's mental respons=
sibility. However, due to the seriousness of the charges amd the actions
of accused after the inocident, the papers accompanying the record dis-
olose that accused was examined and treated by Major James M. Bailey,

a neuropsychiatrist of the 118th Station Hospital, on 4, 5 and 6 July
ard 5 August 1950, and found to be mentally competent both at the time
of the offenses and at the time of triale

6. Department of the Army records show that accused was born 21
Merch 1929 at Crowder, Mississippl, that he oompleted six grades at
gramar school, and that his ocivillan occupation is farming. He en-
listed in the United States Army on 11 August 1947 at Keesler Field,
Mississippi, for three years. Three previous conviotions introduoced

“into the record of trial show that he was found guilty on 9 August

1949 of violating standing orders by failing to repair for bed oheck

and sentenced to forfeit $50 and to be restricted for one month; on

14 Jenuary 1950, of sleeping on sentinel duty and sentenced to oconfine-

ment at hard labor for three months and forfeiture of §50 per month for

a like period; and on 27 June 1950 of being absent without leave for ten
days, breach of restrioction, and wrongfully disobeying the lawful order

of a noncommissioned officer, and sentenced to confinement at hard labor
for five months and forfeiture of 350 per month for a like period.

The Staff Judge Advocate's review shows that his efficiency and
charaoter ratings 1list six of excellent, three very satisfaotory, one
satisfaotory, one poor and one unsatisfaoctory.

_ 7. At a hearing held 2 November 1950 before the Board of Review, .
Mr. Lomax B. Lamb, Marks, Mississippi, appeared and presented oral
argunent on behalf of acoused. He furnished the Board with a certified
oopy of accused’s record of birth showing his birth date as 21 March 1931,
and a lettor signed by Mrs. Helen Thompson, County Welfars Ageat, Quitman
County, Marks, Mississippi, in whioch is inclosed a "Sooial Case History™
of acoused, both of which have been attached to the record of trial.

The Board has given due oconsideration to the matters thus presented.

8. The cowrt was legally constituted and had jurisdiction over
asoused ard of the offenses. No errors injuriously affeoting the sub-
stantial rights of acoused were committed during the trial. The Board
of Review is of the opinion that the record of trial is legally sufficient

18
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to support the findimgs of guilty and the sentencs and to warrant son=
firmation of the sentencs. A sentence of death is authorized upom can-
vietion of murder in violation of Artiecle of War 92,

WM s TadeieDe
M/M  soasc,
OIAJ‘/AAMJA — JoheGoCo
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Opinion of the Judicial Council
Harbaugh, Brown and Mickelwalt
Officers of The Judge Advocate General's Corps

1. Pursuant to Article of War 504(1) the record of trial and the
opinion of the Board of Review in the case of the soldler named above
. have been submitted to the Judicial Council which submits this its
opinion to The Judge Advocate General.

2, Upon trial by general court-martial the accused pleaded not
guilty to and was found guilty of the premeditated murder of Kaki,
Magojiro (Specification 1), Kaki, Shizu (Specification 2), Kaki, Katsukaza
(Specification 3), and Kaki, Kyo (Specification 4), at Kokura, Kyushu,
Japan, on or sbout 4 July 1950, by stadbbing each with a knife, in
violation of Article of War 92, Evlidence of three previous convictions,
two by special court-martial and one by summary courte-martial, was
introduceds He was sentenced to be put to death in such manner as
proper authority may direct, all members of the court present at the
time the vote was taken concurring, The reviewing authority approved
the senzaence and forwarded the record of trial for action under Article
of War 43,

e Evidence.

The evidence, which 18 reviewed at length by the Board of Review
in its opinion, is substantlally as follows:

8. For the prosecution.

At sbout 6:00 a,m, on k& July 1950, Memoru Murakami,
a resident of Kokura City, Japan, while upstairs in his home, heard

*hollering” emanating from the outside. Upon looking from his window
and noticing two persons across the street who appeared to be ina
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"terrible condition,"” he proceeded immediately to this scene where he
found "the elder brother,” subsequently identified as Katsukaza Kald,
lying on the ground and the "younger brother,™ subsequently identified
as Kyo Kakl, standing by the entrance to their home, Each appeared to
be injured and was "covered with blood.” Kyo Kaki uttered a few words,
vomitted blood and later crawled into the house from which he was sub-
sequently removed to the hospital, Katsukaza Kaki appeared to be in
agony and continued to remain on the ground, :

At ebout 6:20 a.m. on 4 July 1950, Yuichi Shigematsu,
a pdlice inspector of Kokura City, Japan, arrived at the Kaki house.
He discovered Katsukaza Keki lying on the ground at the front entrance
and heard groans coming from within the house., Upon entering through
the kitchen he found in this room Shizu Kaki, a woman epproximately.
forty-four or forty-five years of age, lying on the earthem floor, a
pool of blood around her., She appeared "to have been wounded on her
back and throat." In the inner room he saw MagoJiro Kaki lying on the
floor. Each of these persons was dead when the inspector arrived.
Upon proceeding to the room from which the groans were emanating he
found Kyo Kaki lying on the floor with wounds on his thigh, back and’
face, A writing ped with “sketching" thereon was in front of him and
he had a pencil in his hand. He appeared "to have no more strength
to write." The inspector noticed that "the house was full of bdlood
everyvhere®” and that there were severel large footprints made with
shoes, The three deceased and Kyo were barefoot. He discovered “by
the entrance of the kitchen on the left hand side close to the wall®
a helmet stained with blood.

In the meantime, Masanobu Murakami, a younger brother of
Mamoru Murakemi, appeered at the scene and was told by the latter "to
run to the hospital.” When Masanobu arrived near a bridge over a streanm,
about twenty meters from his house and about twenty-three meters from the
Kaki house, he noticed an American soldier identified as the accused. The
accused, who was stretched on the ground, arose, jumped with difficulty
across the two-foot stream, and started towards him., (Inspector Shigmatsu
testified the streem was about two meters in width and that the place in
the stream wvhere he saw the accused was about fifty meters from the Kaki
house,) The accused had a knife in his hand which appeared to be like a
Jack knife, approximately six or seven inches in length, The acocused, who
was in a "crouched” positionm with the knife pointed forward, directed
Masanobu to stop and indicated to him that he desired to be taken to
camp, which was within view, Masanobu, frightened, retreated a few
steps, The accused appeared to be shivering, was staggering, and upon
starting towards Masanobu, fell to the ground, He was dressed in dry
fatigues, the upper part of which was torn. He had on shoes about the
height of combat boots and was wet below the knees, Masanobu rendered
no aid to the accused but continued on to the hospital., Upon his return
he noticed the accused being pulled from the streem but did not see a
Inife at this time,
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Inepector Shigematsu, when proceeding to the Kakl home oml
4 July, had noticed the accused lying in the stream near the bridge. His
body with the exception of his head was submerged and three boys were
trying to pull him out. The accused, dressed in fatigues, was without
headgear. There were rice paddy fields on each side of the stream,

At about 10:00 a.,me. on 4 July 1950, Richard L. Baustian,
an agent of the Tth Criminal Investigation Detackment, together with
Agent Samuel S, Thurston, arrived at the Kaki residence. They made a
gketch of the scene and took some photographs but did not see the accused
on this date., In their investigation they discovered several sheets and
mattress covers stained with blood in a small fenced enclosure attached
to the house. They also found a helmet liner and a writing tablet,

On 4 July 1950 Masamichi Kewashima, a medical doctor, after
arriving at the scene of the alleged offenses and finding Magojiro, Shizu
and Katsukaze Kaki to be dead, began at 8:00 a.m. to perform an autopsy
on each of the bodies., He stated his findings as follows:

As to Magojiro Kakis

"The first wound was on his back; depth epproximately

15 centimeters and it pemetrated and cut a big breast artery,
Second wound, right shoulder. This was & cut. It penetrated
as deep a8 the flesh and muscles, The third wound, right back
of the heads The depth approximately l.5 centimeters, Fourth
wound, right thumb. Length approximately 2.5 centimeters =~ «
wes also a cut. The cause of death according to my examination
was the cut on the breast artery." (R 50) -

As to Shizu Kakis

"% # % the first wound * * # yas on the right stomach, It was
a.stab, had penetrated to.her liver and there wes excessive
internal bleeding., The second wound, left neck; also a stab
and the cut was from /the left shoulder down toward the right
portion of the chest/ and pemetrated the upper part of right
lung, ¥ * * Third wound, on the back. The depth approximately
5 centimaters, also & stab, This 1s 2ll for Shizu, * * % her
death was caused by the stab on the right liver." (R-50-51)

As to Katsukearu Kaki:
"Eatsukazu's £irst wound was on the right neck and it
penetrated to the other side and had out a big jJugular vein.
This wvas the cause of his death," (R 51)

In his opinion all the wounds were inflicted dy a lh&!'p-.
edged instrument, , '

tsese
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Shigenorl Kubota, a medical doctor, practicing at
Kokure Naticnal Hospital Kokura City, Japan, was on duty on & July
at about 7:00 a.m. when Kyo Kaki was admitted to the hoepital., Kyo Kaki
was in a "half-unconscious" state with a wound on his face extending
from the left temple to the center of the left cheeks The length of
. the wound was approximately 8,2 centimeters, the width 2 centimeters, and
the depth 7.5 centimeters. His left cheek bone was cut sharply downward
but the interior of the mouth was not cut, He had a wound on his right
back, Just below the 12th ridb very similar to the wound on his face, He
had a third injury on his thigh. EHis condition became critical about
7:00 pem. on 4 July and he dled the next day at 8:00 a.m. His death
resulted from the "stab on his right back" and loss of blood through long
excessive bleeding. In the opinion of Dr. Kubots the wounds were caused by
a "very sharp double edge" weapon with a sharp point.

Inspector Shigematsu was permitted by Dr. Kubota to
question Kyo Kaki for sbout five minutee at about 3:00 p.n, on % July,
aftor having been refused permission on severasl prior occasions, Dr. Kubota
wvas of the opinion that at that time Kyo had ebout a fifty-fifty chance of
surviving. The doctor further testified he had not informed the patient
he might die and that the patient talked in a normal patient®s voice,

The Inspector was permitted to relate to the court the
answers given him by Kyo EKaki in respomse to the questions asked. The
defense objection to the admission of this evidence was overruled on
the grounds that the statements were dying declaratioms, The inspector
testified that the deceased stated he was wounded by an "Occupation
Forces soldier"” with an instrument similar to a dagger and which was
about ten inches long; that he was first stabbed in the back; that he
vas sleeping in a 4-matted room when at about 6:00 2.m, he heard his
mother scream; that he rushed into the kitchen where he saw a blg Occupation
Forces soldier on top of his mother who was bending down; that he was
stabbed in the back when he started to drive the soldier away; that he
end his father, followed by the soldier, proceeded into the interior
rart of the house, where his father was stabbed; that he di1d not kmow
vhen his brother, Katsukazu, was stabbed, but when he and his brother
tried to escape and reached the outside bis brother fainted and fell
to the ground; that he saw a soldier running in the direction of the
"noodle factory" and Jump near the fence of that factory; that he
then went into 8 3-matted room to enter in a notebook what took place
and that he had no strength after writing a few lines, Upon observing
the condition of the patient after these statements, the inspector
refrained from further interrogation. ,

The writing tablet together with the writing ‘thereon found

in rront of Kyo Kaki by Ispector Shigematsu on & July 1950 was admitted
into evidence over objection by the defense, A translation of the writing
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by Roland Nose, translator and irterpreter for the Tth Criminal
Investigation Detachment, made approximately two or three days
after the alleged offenses, also admitted into evidence, was as
follows:

"At about 0600 hours an Occupation Forces soldier
ceme suddenly and gaining entrence through the Kitchen,
first killed the mother, eand as I attempted to stop him,
he inflicted injuries on me like this. Then he attacked
the father and then the elder brother.” (R 69)

The translations of the writing attempted by Mr. Nose and
Inspector Shigematsu during the trial, although incomplete as a result
of bloodstains on the writing, were in substance the same as the original
trenslatione Mr. Nose testified he had no difficulty making the original
translation. ‘

In the afternoon of 5 July 1950, at the 118th Station Hospital
at Fukuoko, Agents Baustian and Thurston first saw and talked with the
accused, After an explanation of his rights under the 2ith Article of
War, they questioned him as to his whereabouts during the period detween
the evening of 3 July and the time he was found in the stream.

On 7 July Agent Baustian reminded the scused of his rights
under the 24th Article of War and again questioned him, The inter=
rogation began at sbout 10:15 a.m, at the 24th Division Stockade and
continued after proceeding to the Kaki residence, At the scene of the
alleged offenses Baustian requested the accused to indicate by which
door he entered the house and his actions after entry, The accused stated
he entered the "side door located by the kitchen" and to the best of his
memory he "thought™ he had a bundle of sheets and "thought" he set
the bundle on the dirt floor inside the little shed built onto the house.
His intentions were to sell the sheets. He then looked in the kitchen
end saw a Japsnese woman, They saw each other about the same time where=-
upon she turned around and said something in Japanese to scmeone else,

The accused added, "I reached into my pocket for something; I don't

know what end the next thing I remember I was strik down with it at

the woman."” He continued, "it seemed to /him/ likeuzgg] was being
surrounded .by people and remember/ed/ striking out at several of the
people," After that was "finished" he remembered walking out of the

door and "it seemed like /Re/ walked in a straight line out of the house."
He also t0ld Baustlan he remembered being wet and asking about the military
police but did not remember being in an ambulance, ‘

. On cross-exsmination Agent Baustian admitted with reference
to the oral statements made on 7 July that he "believed™ he made a

remark at the stockade that "I was going to stay there until I got the
whole story." v '
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After leaving the Kakl residence Agent Dausiion and the
accused proceeded to the Provost Marshal's office, vwhere Baaatian, after
reminding the accused that he did not have to make a written statement,
requested him to do so. Baustian said to the accused that inasmuch as
he had given an oral statement "he had nothing to gain by refusing to
make & written statement. I told him if he would write it down I would
appreciate it." He also told the accused "he couldn't get in eny more
trouble than what he was in." The accused.began to write, dbut at about

12:30 p.m. Baustian interrupted him as it was getting late for lunch.
Upon their return from lunch the accused said he did not "want to write s

e.nymore

The incomplete statement admitted into evidence over the
objection of the defense on the ground that the accused's action 1ndicated o
the statement was involuntary and in "effect repudiated the statement,™ o
is a8 follows:
"When I left camp this pitlear (sic) nite (sic) I had o

some sheets with me. My entchentas (sic) was to sell them

to the Japness (sic) for yen. I stumbled trough (sic) rice
patties (sic) for quite some time it seamed (sic)e Then I

came to a house so I thought that I would go in side (sic)

and try to sell the sheets. It stills (sic) seems kind of

fanty (eic) and blure (sic) I had some kind of desire to do

something I don't know what. When I seen (sic) this women

(sic) there something went wrong. I don't know wheat happen

(sic) then. I remember something about asking for the M.P.

I don't know when they got there. The next time I remember
~any thing I awoke in the hospital sometime that afternocn

when some one by the name of Browner was calling to me .
Clark, Clark, this is Brumuer. What the hsll are you doing = .

in here. I said I don't know. When I entered this house '

"1t was through the side door by the kitchen. I entered first
outer dore (sic) I walked through & small hallway then came to

a inter (sic) door went in the kditchen where I saw this woman

she look (sic) at me and started to say something in Japness

(sic) I don't know what. I reached in my poket (sic) for

somthing (eic) Then I had & feeling" (R 46; Pros Ex 1).

Agent Baustian testified that no force, vlolence or coercion
wvas used in obtaining the accused's statements or answers to his questions.

b. For the defense.

Around midnight, 3 July 1950, Matsue Sasaki, who resided
near the Kaki residence, was awakened by hearing someone calling to her
"Mama-san, mama-san." Upon looking up she observed three or four persons
vho appeared to be Americans., They departed, proceeding around the

corner of the building where they conversed with each other. She did



not see them after that.

At about 1:00 a.m. on 4 July 1950, Masanobu Murakami,
vhile at home (across the street from the Kaki residence) noticed from
a window three American soldiers emerging from an automobile. One of
the soldiers returned to the car and the other two went in the direction
of the Kaki residence. He saw them approach to within "k meters 50"
of the Kaki residence and did not see them thereafter.

: Mamoru Murakemi, recalled as a witness, testified that
on 4 July 1950 when his brother, Masanobu, was running for a doctor end
reached the bridge, a soldier came up on the bridge. He observed the
soldier "trying to say somsthing" to his brother. He also saw the
soldier, bent forward end holding hisstomach with his hands, later fall
face downward in & paddy field. The soldier was staggering and although
he could see the soldier's hands he was unable to state positively whether
or not he had anything in them, but saw nothing in his hands.

Terashi Chure, age sixteen, testified that he hastened to the
stream when he heard that the accused had fallen in and with the aid of
some others pulled him from the water. The accused smelled strongly of
alcohol, was dressed in fetigues and hls underwear was torn. Terashi,
elthough unable to understand English, heard him say something when
the former first reached the scene but did not hear him say anything
after the arrival of the ambulance.

Gentaro Miyashita observed the soldier lying on his
back in the stream moving his arms and hands and saw him being pulled
out. She remained at this scene approximately fifteen minutes during

- which time she did not see the soldier move. -

Captain Mildred Ores Cronin was on duty at the dispensary
on the morning of & July 1950 and saw the accused lying on a teble where
a doctor was attempting to arouse him. The patient had been in a stiff
stupor but began to stir his head and move his lips. It "seem/ed/ to
[ber/ es though he was foaming at the mouth." He started to shake and
had a tremor which lasted & wry short while. Since the battalion was
moving out the accused was sent to the 118th Station Hospital.

It wes duly stipulated that 1f the custodian of analysis
reports of the 118th Station Hospital were present in court and sworn
as a witness, he would testify that a blood sample drawn from the accused
at 10:50 a.m. on 4 July 1950 disclosed the presence of "2 m.g. of
alcohol per 100 c.c. of blood."

A series of questions submitted to Major R, B. Dickerson, MC,
Chief, Medical Service, 118th Station Hospital and his answers thereto was
introduced into evidence by stipulation. The substance of the evidence
was that in the opinion of Major Dickerson a person who at 10:50 a.m, had
a blood alcohol content of 2 milligrams per 100 cubic centimeters would have
had a blood alcohol content of more than 3 mIIligrams per cubic centimeter
and less than 5 milligrams per EO_(z cubic centimeters at 6:15 a.m. of that
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day provided no alcohol had been imbibed during that period. He was of
the further opinion that such an alcoholic content as indicated at 6:15
a.me would definitely impair reasoning powsr., (Where "100" i1s mentioned
in the record of trial with reference to cubic centimeters.it is assumed
to be the result of a clerical error and should be "l." This assumption
is based upon & statement in the "Clinical History" filed with the report
of the Board of Medical Officers, dated 23 February 1951 and presently
accompanying the record of trial,)

Agent Baustlan, recalled as & witness, stated that on

5 July 1950 the accused told Samumel S, Thurston, also an agent of the

7th Criminal Investigation Detachment, and him, that on 3 July he had

a "couple of beers” between 5:00 and 6:00 pem., shortly after the evening
meal, and then proceeded to a movie, On 7 July the accused informed these
agents that in addition to the beer he had "two shots" of whiskey between
12:00 pems 3 July and 1:00 a.m. 4 July. No.indication was given by the
accused during his interrogation on 7 July that "he knew the Kaki family,"

At about 11:60 a.m. on 4 July 1950 Agent Thurston, aided
by approximately ten to fourteen persons, began a search for a sharp,
double-edged instrument. This search together with others made on
6, 7 and 8 July, all of which covered the area surrounding the scene of
the_alleged offenses, failed to reveal such an instrument.

, The accused after ‘beiné advised of his rights as a witness
elected to remain silent. \

4, Discussion,

8., Preliminery matters.

The evidence clearly establishes that at about 6:00 a.m.
on ¥ July 1950 in Kokura City, Japan, Magojiro, Shizu, Katsukaza and
Xyo Kaki each, while at their homse, received wounds resulting in their
deaths in a manner suggestive of murder. The first three named persons
dled almost irmediately and the fourth died about twenty-six hours later.
One deceased was found in the kitchen, one in a bedroom ard one was found
outside the Kaki house, near the front door. The wounded Kyo Kaki was
discovered in another room in the house. Blood was "everywhere" in the
dwelling, All the wounds of the individuals were inflicted with & sharp
double-edged instrument. The evidence further establishes that within
& very short time after the mortal wounds had been delisered the accused,
without headgear, was seen near the Kaki house, One witness testified that
the accused had a knife in his hand. A helmet liner similar to those worn
by American soldiers wes found in the Kakl residence. A bundle of sheets
and several mattress covers stained with blood were found in a small fenced
enclosure attached to the house, where the accused indicated he had placed
them. This admission and other circumstances surrounding the infliction of
the wounds ere contained in the accused's extrajudicial statements end the
dying declarationa of the deceased, Kyo Kaki. The conditions under which
the extrejudicial admissions were obtained and the admissibility of the

dying deelarations warrent some discussion,

8
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(1) Admissibility of accused's extrajudicial statements.

The evidence discloses that prior to trial, Richard L. Beustien,
an ageht of the Tth Criminal Investigation Detachment, interrogated the
accused at the hospital, stockade, provost marshal's office and at the
scene of the alleged offenses. He testified that prior to the questioning
he advised the accused of his rights under the 24th Article of War and
informed him that he was not required to mske a statement and that, if
made, it could be used agzinst him in a trial by-court-martial, and that
at no time were any force, violence, threats or coercion used in the
obtaining of statements, Agent Baustian admitted in his testimony, .
however, that he "believed" he did make a remark at the stockasde that
"I wes going to stay there. until I got the whole story." He also
edmitted requesting the accused to make a written statement, telling
him that "if he would write it down I would appreciate 1t," and that
he told the accused "he couldn't get in eny more trouble than what he
was in." The accused then began & written statement which was not
completed because as he stated, "he didn't want to write anymore,"

The Judicial Council concurs with the Board of Review in
its opinion that the accused's statements were freely and voluntarily
made. It is undisputed that no force, violence or hardships were ilmposed
upon accused, no privileges withheld, nor promises of immunity, clemency
or other rewards made. Although Baustian's remarks may be subject to
criticism, there is no showing trat they had any substantial effect upon
the accused, or that they were the procuring cause of the accused's
statements or resvlted in any compulsion or intimidation. The court
ruled that the statements were voluntary and admissible in evidence
and we are unable to find any cogent reason for disagreement with that
decision (See CM 337089, Aikins and Seevers, 5 BR-JC 331, 367, 380-390).

(2) Admiesibility of dying declarations of deceased,
Kyo Kaki.

The evidence discloses that almost immediately after
receiving mortal wounds Kyo Kakl proceeded to place in writing a
purported account of the details ard circumstances of the attack
perpetrated upon himself and three other members of his family. Approximately
nine hours later and about seventeen hours prior to his death he reitersted
orally an account of these detalls and circumstances. The writing and
& translation thereof and the oral statements were admitted into evidence
as dying declarations. For testimony of this character to be competent
it 1s necessary that the person whose words are repested by the witness
‘8hould have been in extremis and under a sense of impending death, that
is, in the belief that he was to die soon; but the victim need not
himself state that he is under that impression, provided the fact is
otherwise shown (MCM, 1949, par 179, p 232),

The evidence does not disclose an affirmative statement
by Kyo Kaki that he was under the impression he was to die soon but
the fact of such an impression is clearly shown. The vriting itself,
vhen viewed In the light of the attendant circumstances, refutes any
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contrary conclusion. When it 18 considered that he had received wounds
obviously serious; he had been vomiting blood; he had "crawled" into the
house; he had obtained pencil and paper; he had, while.lying on the floor,
begun writing an account of the incldents dbut had stopped as a result of
physical weakness, no hypothesis is reasonable but that as a result of

his belief of impending death he desired to record for others the tragic
circumstances of the multiple homicides. His physical condition in the
hospital and the circumstances under which he was permitted to be questicned
by an inspector of the police indicate to uas a bellef that when he made
the oral statements received in evidence as dying declarations he was
still under a sense of impending death. We therefore concur with the
Board of Review in its conclusion that the written and oral statements
made by Kyo Kaki were admissible as dying declarations. Dylng declarations,
however, according to the weight of authority, are only admissible where
the death of the one meking them is the subject of the trial, and the
circumstances of that death are the subject of the declaration (People’ v.
Cox, 540 Il1l. 111, 172 N.E.6; Johnson v. State, 63 Fla. 16, 58 So. 540;
State v. Bohan, 15 Kan. 4073 2 Am. Crim. Rep. 278, 69 A.L.R. 1215 and
cases cited therein; Wharton's Criminal Evidence, llth ed. sec. 54k p 836).
A few decisions are to be found which express a contrary view (State v.
Wilson, 23 la, Ann. 558; State v. Terrell, 46 8.C.L. (12 Rich) 321). The
court, in State v. Bohan, supra, discussing these two cases, stated:

"The cases do not, in our jJudgment, rest on authority,
and no satisfactory reasons are given for the ruling. These .
cases stand alone in this country, and we prefer to adhere
to well-established rules, rather than follow decisions for
which no reason ia given, and which seem dangerous in thelir
tendency."”

The Manual for Courts- Mart:la.l, 1949, paragraph 179a at page
232 provides:

"The law recognizes an exception to the rule rejecting
hearsay by allowing the dying declaration of the victim of
the crime concerning the circumstances which have induced
his present condition, and especially concerning the person
by whom the violence was committed, to be detalled in evidence
by one who has heard them."

We prefer not to extend this principle and therefore adhere
to the majority view. It follows that in our opinion the dying declarations

of Kyo Kaki were admissible with reference to his homicide but are not
a8 to those of the other three deceased. -

b. Marder

' The competent evidence clearly establlshes that at about
6:00 a.m. on 4 July 1950, in Kokura City, Japen, the accused entered the

10



(30)

home of & Je.}‘:a.nese family with the intention, according to his admission,

of selling scme sheets. He placed the sheets on the floor and then looked
into or entered the kitchen where he observed a Japanese WOmAI. She saw

him at about the same time and said something in Japanese to another person,
whereupon the accused reached into his pocket for "samething” and began
striking at the woman. When 1t “seemed" to him he.wes "surrounded” by people
he started striking out at them.. He then left the house. A short .time
thereafter Magojiro, Shizu and Katsukaza Kaki were found dead as a result

of numerous wounds inflicted by a sharp double-edged instrument, Kyo Kaki
as a result. of the wounds died about twenty-six hours laters

Murder is the unlawful killing of a human being with malice
aforethought, "Unlawful” means without legal Justification or excuse
(MCM 1949, par 1792, p 231). That the accused was the criminal assailant
and that there was no legal Justification or excuse for the homicldes
requires no discussion. Malice is a technical word "including not only
anger, hatred, and revenge but every other unlawful and unjustifiable
motive"” (Commonwealth v. Webster, 5 Cush 296, 52 Am. Dec. 711l). Malice
may be presumed when a homicide is caused by the use of a deadly weapon
in a manner likely to result in death (MCM 1549, par 179, p 231) and may
be presumed from cruel and deliberate acts manifesting an utter disregard
for human life (CM 330963, Armistead, 79 BR=-JC 231), The nature and
extent of the wounds and the savage and brutal manner in which they were
inflicted with a sharp double-edged weapon upon helpless victims, clearly
establishes malice. '

. Each specification alleges that the murder was with pre-
‘meditation. Murder is premeditated when the thought of taking life was
consciously concelved, a specific intention to kill someone formed and
~ the Intended act considered for a substantial periocd, however brief (McM
1949, par 1792, p 251; CM 337089, Aikins and Seevers, 5 BR-JC 331, 375,

390 and cases there cited; CM 344372, Davis, BR-JC, Apr 1951).

It 1s a general rule of law that voluntary drunkenness,
}fhether caused by liquor or drugs, is not an excuse for crime committed
while in that condition; but it may be considered as affecting mental
capacity to entertain a specific. intent or state of mind, when a particular
intent or state of mind 1s a necessary element of the offense (MCM 1949,
par lh09._, p 188). Thus voluntary intoxication may negative the accused's
ability to form the specific intent to ki1ll, or the deliberation and :
premeditation necessary to constitute premeditated murder, in which event
there 18 a reduction to murder unpremeditated (Bishop v. United States
107 F 24 297, 301). | ’

_ _ The accused, according to his extrajudicial statements,
consumed "a couple of beers" during the early evening hours of 3 July
1950 and bad "two shote" of whiskey around midnight of 3 July, The
testimony indicated that shortly after the alleged homicide he was
staggering near a stream and subsequently fell into the water. When

11
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pulled therefrom he smelled strongly ol alcohol and, while lying on
the bank of the stream prior to his removal by ambulance, remained
motionless most of the time. For a period after his arrival in a
dispensary he remained in a stiff stupor dut later stirred his head
and moved his lips.” He appeared to one witness to be foaming at the
mouth. A sample of his blood taken at about 10:50 a.m. on 4 July
after his removal to &a station hospital, revealed ean alcohol content
of 2 milligrems per cubic centimeter. The substance of a stipulation
admitted into evidence was that in the opinion of a qualified medical
officer a person who at 10:50 a.m. had a blood alcohol content of 2
milligrems per cubic centimeter would have had a blood alcohol content
of more than 3 milligrams per cublic centimeter and less than 5 milligrenms
per cubic centimeter at 6:15 a.m. of that day provided no alcohol had
been imbibed during that period. He was of the further opinion that
such an alcoholic content as indicated at 6:15 a.m. would definitely
impeir reasoning power.

The accused, however, at no time maintained he was intoxicated
nor did he admit or claim having consumed a sufficient quantity of alcoholic
beverages to warrant such a state., In his pre-trial admissions he was able
to recall the purpose and method of entry into the Kaki residence and the
route by which he mached the kitchen. He was able to recall his first
view of the deceased Shizu, that she sald something to another person in
the house and that he drew something from his pocket and began striking
at the persons around him., He also remembered leaving the premilses.

Such facts as these tend to indicate that the accused was not intoxicated

to such a degree as to deprive him of the ability to form the specific

intent to kill or the deliberation and premeditation necessary to constitute
premeditated murder. The question of the degree of the accused's intoxication
and the effect of his imbibing on his volition 1s generally one of fact

for the court. The Judicial Council does not feel that it is warranted

in concluding that the court erred in its implied finding that the accused
was not so intoxicated as to deprive him of the abllity to commit pre-
meditated murder (CM 33851& Schanks, 4 BR-JC 239, 247; see CM 334570,

Morales, 1 BR-JC 197)."

The evidence in detail as to what occurred within the Kakl
residence culminating in the murder of the four Japanese 1s necessarily
sparse. Why the accused chose this particular house for entry, not dbeing
acquainted with the occupants therein, and what particular desire of his
was thwarted is not explained. His admission, however, that he reached
into his pocket for "something" and then began striking down at Shizu Kakd,
an apparently defenseless woman, when she "said something” to another person,
end thereafter began striking out at the other occupants ¢f the house
under the circumstances indicated warrants the conclusion Lhat the thought of
taking life was consciously conceived and of the formation of a specific
intent to kill. The fact that the killings followed very shortly after
the formation of the intent does not preclude premeditation. The authorities
are in agreement that no particular length of time is necessary for

deliberation (Bostic v. United States, 68 App. D. C. 167, 9% F (2d4) 636).
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The existence of deliberation snd premeditation is to be determined by the
court from all the facts and circumstances in each case (1 Wharton's Criminal
Iaw (12th ed), sec 507, p 739 and cases cited therein) No justification
here appears warranting the disturbing of the court*s findings in the
affirmative. . .

The failure of the law member to advise the court that
the dying declarations of the deceased, Kyo Kaki, were admissible only
wlth reference to his homicide did not, in the opinion of the Judiclal
Council, injuriously affect the substantial rights of the accused. Although
some of the facts contained therein tended to explain in greater detall the
circumstances surrounding the other homicides, the other competent evidence
coupled with the accused's admissions establishes beyond reasonable doubt
the guilt of the accused of the offenses charged.

5. Mental Responsibility of Accused.

The papers eccompanying the record of trial disclose that
Major James M. Balley, M.C., Neuropsychiatrist, studied the accused
during the period between 4 and 6 July 1950, inclusive, and again on
5 August 1950 and found him to be mentally responsible at the time of the
alleged offenses and at the time of the examinations and to possess sufficient
nmental capacity to understand the nature of the proceedings against him
and intelligently to conduct and cooperate in his defense at the latter time,
No question was raised during trial as to the accused's mental responsibility.

At the request of the Office of The Judge Advocate General and
in compliance with orders issued by The Adjutant General in December 1950
the accused was evacuated from the Far East Command and on 31 January 1951,
he was admitied to Letterman Army Hospltal, Presidio of Sen Francisco,
California, for the purpose of & thorough psychiatric examination. The
Board of Medical Officers convened at Letterman Army Hospital in a report
dated 23 February 1951, set forth their conclusions, They found that at
the time of the alleged offenses the accused was so far free from mental
defect, disease or derangement as to be able concerning the acts charged to
distinguish right from wrong and to adhere to the right. They further found
that at the time of trlal the accused possessed sufficient mental capacity to
understand the nature of the proceedings against him and intelligently to
conduct and cooperate in his own defense, which condition still obtained on
the date of the report. The Surgeén General concurred in the £indings of the
Board of Medical Officers,

‘ The Judicial Council is of the opinion that the record of trial #upporté
the conclusion inherent in the court's findings that the accused was mentally
responsible both at the time of the alleged offenses and at the time of trial.

The findings of the Board of Medlcal Officers serve only to substantiate this
conclusion.

6. Careful consideration has been givenv to oral argument presented on
behalf of the accused. ,

T. The charge sheet indicates the accused to be twenty-two years and four
months of age. A certified copy of accused's birth certificate dated 8 September
1950, incorporated with the record of trial, sbows that the accused became
twenty years of age on 21 March 1951. He enlisted for three years.on 11 August
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1947 at Keesler Field, Mississippi.

8. The court was legally constituted and had jurisdiction of the
accused and the offenses alleged. lNo errors injuriouvsly affecting the
substantial rights of the accused were committ=d during the trial.

The Julicial Council is of the ovpinion that the record of trial is
lagally sufficient to support the findings of guilty and the sentence
and to warrant confirmation of the sentence. However, in view of all
the circumstences in the case, including the youth of the accused and
his intoxication, which although insufficient to warrant a reduction
of premeditated murder to a lesser offense does merit consideration in
connection with the sentence, the Judicial Council recommends that the
sentence be commuted to dishonorable discharge, forfeiture of all pay
and allowances to become due atter the date of the order directing
execution of the sentence and confinement at hard labor for the term
of the accused's natural life. A sentence to death or imprisonment
for life was mandatory upon the court following a conviction of pre-
meditated murder in violation of Article of War 92.

obert W. Bréwn, Brig s JAGC

Te, ;gf Gen, J GC

Chairman
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JAGU CM 343576 1st Ind
JAGO, Department of the Army, Washington 25, Ds Co  MAY 22 1951
TO: Secretary of the Army

1, Herewith trensmitted for the action of the President are the
record of triasl, the opinion of the Board of Review, and the opinion
of the Judicial Council in the case of Recruit Jemes L. Clark, RA
14267271, Compeny "B," 11th Engineer (C) Battalion, APO 2k,

2. Upon trial by general court-martial this soldier was found
quilty of the murders of Kaki; Magojiroy Keki, Shizu; Kakl, Katsukazaj
end Kaki, Kyos at Kokura, Kyushu, Japan, on or sbout 4 July 1950 by
stabbing each of them with a knife, in violation of Article of War 92,
He was sentenced to be put to death in such manner as proper authority
may direct, all members of the court present at the time the vote was
taken concurring in the sentence. The reviewing authority approved the
sentigce and forwarded the record of trial for action under Article of
Waxr .

3. Records of the Department of the Army show that the accused
enlisted in the Army at Clarksdale, Mississippi, on 11 August 1947,
for a period of three years and 1s 22 years of age, hls birth date
being stated therein as 21 March 1929, A certified copy of his birth
certificate furnished this office by Mr, Lomex B, lerwb, Jr., Attornsy
at Law, Marks, Mississippl, shows accused's age as 20, hie birth being
stated thereln as 21 March 1951, Although the evlidence shows that the
accused committed four murders as chkarged, without any provocation
vhatever, it tends to establish that the accused was intoxicated at
the time the offenses vere committed but not sufficiently to reduce
the degree of his crime, I concur in the opinions. of the Boerd of Review
and the Judicial Council that the record of trial is legally sufficient
to surport the findings of guilty and the sentence and to warrant cone
firmation of the sentence, The Judiclal Council and I recommend that the
sentence be confirmed, but in view of all the circumstances in the case,
including the youth and intoxication of the accused, the Judicial Council
and I further recommend that the sentence be commuted to dishonoreble
discharge, forfeiture of all pay and allowances to become due after the
date of the order directing execution of the sentence, and confinement
at hard labor for the term of the accused's natural life, and that the
sentence aeg thus commted be carried into execution. I also recommend
that an appropriate United States penitentlary be designated as the place
of confinement, :

L, Careful consideration has been gliven to oral ar

. gunent presented
on behalf of the accused by Mre Lomax B, Lemb, Jr., civilien delizanse
attorney, and to cammnications from Senator Jemes O, Eastland, Senator

Jomm C. Stennis, Congressman Will M. Whittington and a letter-addressed

‘to the President from Mrs. N, L. Whitwell, Jr,, Marks, Mississippi,
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5 Inclosed are & draft of a letter for your sigpature transmitting
the record to the President for his action, and a form of Executive action
deeigned to carry into effect the recormendation hereinabove made, should
such recammendation meet with your approvale

=/ |
ey S a—
5 Incls Major.General, USA
1 Record of trial Acting The Judge Advocate General
2 Op B4 of Review
3 Op Judicial Council
4 Drft ltr eig S/A
5 Form of action
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DEPRTMENT OF THE ARMY | (379
Office of The Judge Advocate Gersral
Washington 25, D. C.

JAGK - CM 343752
JAN 1 8 1951

UNITED STATES ) NEW YORK PORT OF EMBARKATION
Ve g
) New York Port of Embarkation, 5 Juns,
First Lieutenant SIDNEY ) 10-14,17,19-21,25528,31 July and l=3
SCORATOW (0-1592037), Trans- )
portation Corps, 9201 Tech- )
nical Service Unit-Transpor- )
tation Corps. )

‘four (4) years.

OPINION of the BOARD OF REVIEW
BARKIN, WOLF and LYNCH
Officers of The Judge Advocate Gensral's Corps

l. The record of trial in the case of the officer named above
has been examinsd by the Board of Review and the Board submits this,
its opinion, to the Judicial Council and The Judge Advocate General.

2. Ascused was tried upon the following charges and specifica-
tionss

CHARGE It Violation of the 96th Article of War.

Specification 1t In that First Lieutenant Sidney Scoratow,
Transportation Corps, 9201 Technical Service Unit-Trans=-
portation Corps, New York Port e¢f Embarkation, Brooklyn,
New York, did, on or about 21 December 1949, with intent
to deceive, wrongfully and unlewfully make and utter to
Peol Richards Ltd. a certain ohsok, in words and figures,
as follows, to wits

Brooklyn, N.Y.,, December 21, 1949
Colonial Trust Company .
Kingsboro Office :
69th Street and Fifth Avenue

Pay to Peel Richards Ltd. $500.29

Five Hundred 22 Dollars
Sidney Scoratow

as a part payment of his indebtedness to said Peel Richards
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Trial by G.C.M., convened at Headquarters,

August 1950, Dismissal, total forfeitures
after promulgation, and confinement for

Ltd.
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he the said First Lieutenant Sidmsy Scoratow then well
knowing that he did not have and not intending that he
should have sufficient funds in the Colonial Trust Company,
Kingsboro Office, Brooklyn, New York, %o meet payment of
said check when presented for payment.

Specification 23 In that First Lieutemanmt Sidney Sooratow,

»*x%, did, between the dates of 1 September 1949 and 3
January 1950 sell to Michssl A. Maglino, a civilian employee
of the Department of the Army, intoxicating liquor on the
military post.of Brooklyn Army Base, Brooklym, New York,

in violation of a Federal statuts prohibiting the sale of -
intoxieating liquor on an Army reservation (Laws, February
2, 1901, Chapter 192, 38; 31 Stat 758; 10 USCA 1350).

Speoificétion 33 Nolle Prosequi.
Specification 4t (Finding of not guilty).

ADDITIONAL CHARGE It Violation of the 96th Article of War. (R 39)

- Specification 1t In that First Lieutenant Sidnsy Scoratow,

=%k, at the New York Port of Embarkation, Brooklyn, New York,
did, from on or about 15 November 1949 to on or about 20
December 1949 knowingly and wilfully apply to his own personal
use and benefit, the services of a civilian employee of the
‘Department of the Army, to wit, Mr. James DiPaola, during
hours that the United States paid for, and was exclusively
entitled to, the services of the said James DiPaola.

 Specification 23 (Finding. of not guilty).

~ ADDITIONAL CHARGE II and Specification: (Finding of not guilty).

ADDITIONAL CHARGE III: Violation of tb 96th Article of War.

Specification 1: In that First Lieutenant Sidney Scoratow,
»%%, did, on or about 29 December 1949, with intent to
deceive, wrongfully and unlawfully 'make and utter %o
Schenley Industries, Inc., a certain check, in words and
figures as follows, to wits

No. : m’OOklyn, N.Y. Dec 29 194_9.
COLONIAL TRUST COMPANY 1-779 |
Kingsboro Office T 260

69th Street at Fifth Avenue
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Pay to the | 18
Order of Schenley Ind. Inc. $594 100
_ 18 ,
Five Hundred nimsty fowr 100 DOLLARS

/s/ Sidney Scoratow
as a part payment of his indebtedness to said Schenley
Industries, Inc., he the said First Lieutenant Sidney
Scoratow then well knowing that he did not have and
not intending that he should have sufficient funds in the
Colonial Trust Company, Kingsboro Office, Brooklyn, New
York, to meet payment of said check when presented for

payment .

Specification 2¢ In that First Lieutenant Sidnsy Scoratow,
wx*%, did, on or about 5 December 1949, with intent to deceive,
wrongfully and unlawfully make and utter to Schenley Industries,
Inc., & certain check, in words and figures as follows, to wit's

1-8 THE NATIONAL CITY BANK OF NEW Y(RK 1-8

210 Bush Terminal Branch 210
) Third Avenue at Thirty-Fifth Street
Check No. : Brooklyn, N.Y.
) NEW YRK ___ Deo 5 19 49
Pay to the 00 |
Order of Schenley Ind. Inc $577 100
00

Five hundred seventy seven 100 DOLLARS

Ft. Hamilton Rec Group

Brooklyn, N.Y. : /s/ Sidney Scoratow
. 0=1592037

as a part payment of his indebtedness to said Schenley
Industries, Inc., he, the said First Lisutenant Sidney
Sooratow then well knowing that he did not have and not
intending that he should have sufficient funds in the
National City Bank of New York, Bush Terminal Branch,
- Brooklyn, New York, to meet payment of said check when
presented for payment.

‘Specifioation 33 (Finding of not guilty on motion).
Specification 4t In that First Lieutenant Sidney Sooratow,

"~ %#%, being indebted to the Heublein Sales Company, Inc.,
at New York City in the sum of $3054.80 for balanoce due on
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merchandise purchased, which amount became due and payable

as follows:

$112.13 on or about 17 November 1949; $1058.93 on or
about 17 November 1949; $384.74 on or about 6 December 1949;
$785.11 on or about 9 December 1949; $1545.48 on or about
19 December 1949; and $168.41 on or about 23 December 1949,
and on which part payments were made as follows:

$500,00 on or about 27 December 1949; and $500,00 on
or about 3 January 1950, leaving said balance of $3054.80,
did, at New York City, from the dus date of each amount dus
after on or about 17 November 1949 to on or about 19 April
1950, dishonorably fail and neglect to pay said debt,

Specification 5: In that First Lieutenant Sidney Scoratow, **=,

being indebted to Julius Wile Sons & Company, Inc. at New
York City in the sum of $587.00 for merchandise purchased,

- which amount became due and payable on or about 25 December

1949, did, at New York City, from on or about 25 December
1949 to on or about 19 April 1950, dishonorably fail and
neglect to pay said debt,

Specificetion 63 In that First Lieutenant Sidney Scoratow,

»x%x, being indebted to Hiram Walker Distributors, Ino. at
New. York City in the sum of $3262.85 for balance due on
merchandise purchased, which amount becams due and paysble
on or about 28 November 1949, did, at New York City from
on or about 28 November 1949 to on or about 19 April 1950

. dishonorably fail and neglect to pay said debt.

Specification 7: In that First Lieutenant Sidney Scoratow,

*%x, being indebted to the Standard Food Products Corpora=
tion at New York City in the sum of $2711.37 for balance dus

on merchandise purchased, which amount becams dus and payable
as followss

$652.45 on or about 22 November 1949; $1567.50 on or
about 25 November 1949; and $548.16 on or about 28 November
1949, and against which amounts credits were issued as followss

$4.40 on or about 30 November 1949; and $52.34 on or
about 18 December 1949, leaving the said balance of $2711.37,
did, at New York City, from the due date of esch amount to

on or about 19 April 1950, dishonorsbly fail and ne %
pay said debt. ’ y gleot to
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Specificat? ,a 81 In that First Lieutenant Sidney Socoratow,
*x%, being indebted to the Fleischmann Distilling Corporation
at New York City in the sum of $2937.78 for merchandise pur-

" chased, which amount became dus end payable as follows

$801.27 on or about 15 December 1949; $320.51 on or
about 15 December 1949; $85.37 on or about 15 December 1949;
$464.68 on or about 16 December 1949; $801.27 on or about
19 December 1949; and $464.68 on or about 20 December 1949,
did, at New York City, from the due date of each amount, to
on or about 19 April 1950, dishonorably fail and neglect to
pay saild debt.

Specification 9: In that First Lieutenant Sidney Scoratow,
*¥k, being indebted to Distilled Brands, Inc. at New York
City in the sum of $6661.05 for merchandise purchased, which
amount became dus and payable as follows: .

$1819.85 on or about 1 November 1949; $1048.73 on or
about 10 November 1949; $843.86 on or about 17 November 1949;
$136.86 on or about 28 November 1949; $2164.34 on or about
1 December 1949; $578.12 on or about 6 December 1949; $239,04
on or about 7 December 1949; and $681.55 on or about 20
December 1949, did, at New York City from the due date of
each amount to on or about 19 April 1950, dishonorably fall
end negleot to pe.y said debt.

Specification 103 In that First Lieutenant Sidney Sooratow,
%%k, being indebted to National Distillers Products Corpora-
tion at New York City in the sum of $4601.10 for balance
due on merohaendise purchssed, which amount became due amd
peyable as follows:

$286.75. on or about 1 October 1949; $1100.20 on or about
1 October 1949; $145.25 on or about 20 October 1949; §£37.80
on or about 24 October 1949; $731.05 on or about 2 November
1949; $969.40 on or about 15 November 1949; §$1616.60 on or
about 30 November 1949; and $1314,.45 on or about 19 December
1949, and on whioh part payments were made as follows:

$550.20 on or about 14 November 1549; $550.20 on or
about 28 November 1949; and $500.00 on or about 10 January
1960, leaving the said balance of $4601,10, did, at New York
City, from the due date of each amo alter on or about
20 October 1949 to on or about 19 A.pril 1950, dishonorably
. fail and meglect to pay said debt.
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Speocification 11: In that First Lieutenant Sidney Scoratow,
**x%, being indebted to Peel Richards, Ltd. at New York City .
in the sum of $2039.,74 for balance due on merchandise pur-
chased, which amount became due and payable as followss

- $977.84 on or sbout 16 November 1949; and $1317.23
on or about 26 November 1949, and on which & part payment
“in the sum of $255.33 was made on or about 25 November 1949,
leaving said balance of $2039.74, did, at New York City,
from the due date of each amount to on or about 19 April
1960, dishonorably fail and neglect to pay said debt.

He pleaded not guilty to the charges and specifications. As to Specifica-
tion 3 of Charge I, a nolle prosequi was entered subsequent to arraign-
ment by direction of the reviewing authority., He was found not guilty

of Specificstion 4, Charge I, Specification 2, Additional Charge I,
Additional Charge II and its Specification, and of Specification 3, .
Additional Charge III, and gullty of the other charges and specifications.:
No evidence of previous conviotions was introduced. He was sentenced to
be dismissed the service, to forfeit all pay and allowances to become due
after the date of the order directing execution of the sentence, and to

be confined at hard labor at such place as proper authority may direct
for four years. The reviewing authority approved the sentence and fore
warded ,the record of trial for action under Article of War 48,

3. Evidence

& For the Prosecution

The evidence pertinent to the findings of guilty is sumarized
as follows? L ,

Accused is in the military service and since February 1948 had
ocoupied room 38 in "Building BOQ 219% at Fort Eamilton. Inthe period
extending from July 1949 to sometime after Christmas of 1949 shipments
of liquor were received at the above address by the orderly, Private.
First Class. John Henry, who signed for them. Pursuant to direction
from accused, Benry had the liquar pleaced in accused's room, in a storage
room in the "BOQ" and in batteries opposite the officers' club (R 558-
560,569). Officers and others would come for liquor which Benry would
make available to them after oalling accused (R 560-563). Among those
who picked uyp liquor frequently were a Liesutenant Stalens and a Mr.
Schneider. Schneider picked up liquor on an average of three times a
week. Henry recalled a dispute between Stalens and Schneider whioh he
reported to accused. Accused told Hemry "to always ring him, #** that
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he was the boss, he was giving instructions." On cne ocoasion Henry
talked to a Captain Van Eck about "this liquor business,®™ and when .
Henry informed Van Eok that he had recelved nothing for his services,
Van Eck promised to teke care of him. Henry had been informed by
Schneider that he worked in Van Eck's office (R 563~567).

During the fall of 1949, James Di Paola was a civil service employee
in the Port Procurement Section, New York Port of Embarkeation, under the
immediate supervision of accused as a requisition control clerk., In
the period from 15 November 1949 to shortly before Christmas, DiPsola,
on occasions, at accused's directions, during normal working hours,
picked up liquor at Fort Hamilton amd brought it to the Port, and also
took acoused's automobile to Marathon Motors for servieing (R 52-67).

In November 1949, at Building A, Brooklyn Army Base, Michael
Magliano, an employee of the Port Procurement Division, New York Port
of Emberkation, gave accused $48.00 or $49.00 for a case of liquor and
was told by accused to go to Fort Hamilton to pick up the case. Magliano
believed that he obtained the case of liquor in barracks,219 at Fort:
Hamilton (R 377-379,486). .

Prosecution Exhibits 1,2,15,23,38 and 60 were respectively iden-
tified as records kept in the regular course of busines of Distilled
Brands, Inc. (R 77), Beublein Sales Company, Inc. (R 103), Fleisclmann
Distilling Corporation (R 116), Hirem Walker Distributors, Inc. (R 310),
National Distillers. Products Corporation (R 350), and Standard Food
Products Corporation (R 576), and were admitted in evidence (R 87,105,
117,311,351,579).

Prosecution Exhibit 1, a ledger account of Distilled Brands, Inc.,
pertaining to "Lt Sidney Scoratow - OFFICERS REC. Bldge 219", shows
that from 19 September 1949 th.rough 20 December 1949, inclusive,
deliveries of a value of $8,496.56 were made, against which payments
totaling $1,835.51 were received, leaving a balance of $6,661,05. The
account otherfvise shows that at no time did payments equal the wvalue of
the deliveries (Pros Ex 1). Some three or four months prior to 10 July
1950, Edward E. Freitag, Vice-President of Distilled Brands, Inc., talked
with acoused and told him he owed the balance shown on the above ledger,
and asked for payment. Aocused assured Freitag that everything would
be straightensd out, and explained that he had not been purchasing
liquor for himself but for a Captain Van Eck. Freitag's oredit manager
hed similarly been informed by accused and had passed that information
on to Freitag. Freitag had assumed that accused had been buying for '
the Officers Club (R 89-100). A

Prosecution Exhibit 2, a ledger account of Heublein Sales Company,
Inc., perteining to "Scoratow, Lt. Sidney Officers Club Bldge 219 Fort
Hamilton, Brooklyn, N Y" shows that from 17 November 1949 to 23 December
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1949, charges totaling $4,054.80 were entered and that subsequent to
25 December 1949 two payments totaling $1,000.,00 were made, leaving
& balance of $3,054.80 (Pros Ex 2).

" Prosecution Exhibit 15, a ledger account of Fleischmenn Distilling
Corporation, Inc., perteining to "Commissioned Officers Mess Officers
Recreation Committee Bldg. 219, Fort Hamilton Brooklyn New York," shows,
in the period 15 December 1949 to 20 December 1949, debit entries amount-
ing to $2,937.78, but no credit entries. Six accounting departmsnt
copies of invoices and six corresponding notices (Pros Exs 3-14, incl)
of shipments were iderntified as the sowrces -of the debit entries entered
upon Prosecution Exhibit 15 (R 115-117). The invoices and notices of
shipments indicate that the merchandise listed therein was sold to
"0fficers Recreation Committee Bldg. 219, Fort Hamilton B'klyn, New
York" and shipped to the same organization "Atts Lt S. Scoratow® (Pros
Bxs 3-14, incl). Normally, Fleischmann's expected payment ten days
‘after sale (R 123=126).

Prosecution Exhibit 23, a ledger account of Hiram Walker Distributors,
Inc., pertaining to "FCRT HAMILTON OFFICERS RECREATION BOQ 219 ATT IT S
SCORATOW,"™ shows that on 9 and 28 November 1949, there were entersd
charges totaling $4,342.63, against which credits in the amount of $1079.78
reduced the net charge to $3262.85. The charges were also evidenced by
transit receipts of date even with those of the charges (R 311-312, Pros
Exs 24 and 26), The transit receipt of 9 November bears the signature
"3. Scoratow," and that of 28 November, the signature "John Hemry.® Al-
though the 9 November receipt was labeled "COD," at the time of delivery,
on the basis of a promise to send a check by a person assumd to be ac=
cused, the order was left "open" (R 325).

In a telephone conversation with a person assumed to be accused,
Thomas J. Lynch, a representative of Hiram Walker, was told that "there
was some trouble at the Post with Captein Van Eck." The person talking
to Lynch told him that he had dealings with Van Eck to the sum of
$20,000,00 and that he wanted "the court to tell him whether hs /ac-
cuseil_7 or Capt. Van Eck was responsible for paying the indebtednsss."
Lynch responded that he wasnot at all interested in Van Eck, that when
the liquor was sold to accused there was a definite understanding that
no merchandise was to be delivered to Van Eck except on a "striet cash
basis." Shipment to Van Eck had been refused by Hiram Walker for
various reasons (R 335). :

Prosecution Exhibit 38, a ledger account card of National Distillers
Products Corporation perteining to "OFFICERS RECREATION GROUP BOQ BLDG
219 ROOM 38 FORT HAMILTON EROOKLYN NEW YORK,' shows that between 1
October 1949 and 19 December 1949, inclusive, debits in ths amount of
$6,201.50 were entered. From 14 November 1949 through 30 December 1949
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credits totaling §$1800.40 were entered. Under date of 6 January 1950
is a debit entry of $500,00 with the legend "CK RETND." Under date of
10 January 1950 is a credit entry of $500.00, and urder date of 20 v
March 1950, a debit entry of $0.20. The resulting balance is $4,601.30.

Invoices supporting the debit charges on the ledger card up to
and including the debit charge of 17 December 1949 pertain to sales
of liquor to "Officers' Recreation Group BOQ Building #219, Room 38,
Fort Hamilton Brooklyn, New York" and shipment thereof to the above
"Attn. lst/It. Sidney Scoratow" (R 351, Pros Exs 30=37, incl.).

In January (1950), Gilbert H. Busch, Divisional Credit Manager
of National Distillers Corporation, had a conversation with accused -
~and "told him what he owed." Accused admitted that he owed the money

but added that "all of his affairs were being handled by his attorney
in Pittsburgh, Judge Samusl Wise" (R 347,356).

Prosecution Exhibit 60, a ledger account of Standard Food Products
Corporation pertaining to "Scoratow Sidmey, Lt. Officers Mess Bldg 219
Ft Hamilton Bklyn NY" shows that on the basis of debit entries extending
from 4 October 1949 to 23 December 1949, inclusive, and credit entries
from 7 November 1949 to 27 December 1949, inclusive, there exists &
balance of §2,711.37 (Note: Independent computation by the Board of
Review shows that the debit entries amount to $6,292.38, and ths credit
entries to $3,581.01, with a resulting balance of $2,711.37).

In telephone conversations with Samuel Langsa.m,' credit manager of
Standard Food Produsts Corporation, ascused mever denied that he owed
"this money" and, in fact, said be would pay "it® (R 590).

One or two days before Christmas weekend (1949), Robert Reade,
credit manager of Julius Wile Sons and Company, had a telephone conver-
sation with acoused in which the latter stated that he "nseded this
merohandise." Reade told him to send a oheck and the merchandise would
be forthcoming. Accused explained that he neéded the merchandise right
away before Christmas, that the "Gemeral" wanted "this whiskey." Reade
allowad accused to place the order, but told him to send a check right
away and if he needed additional time to date the check thirty days
latetr. Reade identified Prosecution Exhibits 17 and 18, copies of in-
voices and signed receipts for merchandise, as pertaining to the trans-
action, and explained that two sets of documents were prepared for the
transaction because the merchandise listed in ths two sets of documents
had different terms. Prosecution Exhibit 17 i$ comprised of a shipping
record copy of invoices and delivery receipt copy, and pertains to the
sale of $323.70 worth of liquor to "Officers Recreation Club Fort '
Hamilton Bldg BOQ 219 BROOKLYN NY." Penciled in on Prosecution Exhibit
17 as an additional desoription of vendee is "Lt. S SCORATOW." Prosecu-
tion Exhibit 18 is comprised of a Shipping Record copy of invoice and -
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a bill of lading. The invoive pertains to the sale of $266.60 worth of
liquor to "OFFICERS MESS REC CLUB BIDG BOQ 219 FORT HAMILTON BROOKLYN
NY LT. SID SCCRATOW." The bill of lading perteins to a shipment of
liquor to "0fficers Mess Recreation Club Bldg BOQ 219 Fort Hamilton
Bklyn NY Att Lt Sid Scoratow" and the legend "prepaid" thereon refers
to freight charges. According to Reade, payment was not recelved for
the liquor sold pursuant to accused's order, although demand was made
upon accused (R 100, 209-217, 221).

Dr. M. L. Raffeal, one of the owners of Peel Richards, Limited,
identified Prosecution Exhibits 48, 49 and 50 as bills of Peel Richards,
Limited, rendered far liquor shipments and they were admitted in evidemce
without objection (R 475-478). In fact, each of the foregoing exhitits
consists of an invoice and transit reseipt. The invoices of Prosecu-
tion BExhibits 48 and 49 pertain respectively to the sale of $746.67 and
$977.84 worth of liquor to "OFFICERS RECRE CLUB BLDG 219 FT HAMILTON NY."
The invoice of Prosecution Exhibit 50 pertains to the sale of $1,317.23
worth of liquor to. "LT. SCORATO _ OFFICERS RECRE CLUB BLDG 219 FI HAMILTON
NY." The transit receipt of Prosecution Exhibit 48 bears the signature
"S Scoratow 1lst Lt," and the other two transit receipts bear the signa=
tuwes "John Hemry." Private First Claess Henry acknowledged these sig-
naturcs tobe his (R 561-562). Two five hundred dollar payments had
been made to the account, and the balance, according to Dr. Raffeal, is
$2,041.74 (R 477,480).

Doctor Raffeal identified Prosecution Exhibit 55 as a check which
was received as part payment upon accused's account (R 476). The check
under date of 21 Dacember 1949 is drewn upon the Colonial Trust Company
payable to "Peel Richards Ltd" in the amount of $500.,00 and bears ac=-
cused's purported signature. The check was presented to the drawee
bank for payment on 28 December 1949 and wes "returned, insufficient
funds™ (R 545-546).

Prosecution Exhibit 16 was idemtified as a record of Schenley
Industries, Inc., kept in the reguler course of busimess (R 149,152).
The record, a statemsnt of account,pertaining to "OFFICERS RECREATION
CLUB FORT HAMILTON BKLYN NY ATT LT SIDNEY SCQRATOW," begins with a
debit entry dated 15 July 1949. The following entries are extracted
therefroms ' '

Date Detail Debits Credits
' Dec 5, 1949 "ret oh' | £577.00

Dec 8, 1949 M"ret ch® $577.00 :

Dec 12, 1949 "redep® $577.00

Dec 20, 1949 "ret ch" $577.00
Deo 30, 1949 "N G" :

|  $594.18
Jan 5, 1950 "ret ch® $594.18
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Prosecution Exhibit 56 was identified as a photostatic ocopy of a
check which was given to Sidney Rosenfeld, associate individual defense
counsel, by Charles Pickett, a lawyer representing Schenley Industries,
Inc. (R 131-133). The photostat reflects a check dated 29 December 1949
drewn upon the Colonial Trust Company, peyable to "Schenley Ind. Inc."
in the amount of $594.18, and bearing the purported signature of ac=
oused (Pros Ex 56). The original check was presented to the drawee
bank for payment on 30 December 1949 and was dishonored because of
®insufficient funds™ (R 544-545). ' .

Prosecution Exhibit 52, a check dated 5 December 1549 drewn on the
National City Bank of New York payable to "Schenley Ind. Inc." in the amount
of $577.00 and bearing the purported signature of accused was identified
as being the subject of the entries of 5, 8, 12 and 20 December 1949, ap=-,
pearing upon Prosecution Exhibit 16.

Prosecution Exhibit 82, a statement of account with the National
City Bank of New York perteining to the account of "Lt. Sidrey Scoratow
P.P. TCJID N.Y.P.E. 58th Street & lst Avenue Brooklyn 20, N.Y.," was ad-
mitted in evidence without objection (R 866). The statement shows that
the account was in existence from 28 June 1949 to 12 December 1949, in=-
clusive, and that the total deposits made to the ascount (excluding
those items listed as deposits which were in fact the return of ohecks)
amounted to $23,284.50. In the period extending from 1 October 1949,
the date of inception of the earliest debt alleged, to 12 December 1949,
the statement shows that deposits toteling $17,571.18 were made to the
account. The account further shows that at the close of business on §
December there was a balance of $107.06. The entries for 6 December

1949 are as followss _ :

Cheoks ’ Degosits Balance

$23.,46 577,00 145.70
50.00 650.00 700.00

15,24 -
577.00 RT

330.00

66725
- 82040 202,31

* |
("Returned Item)

Thereafter, until the account was closed on 12 December 1949, the balance
never exceeded $263.77. '

“ A military pay order dated 1 July 1949 bearing acoused's purported
signature shows that at that time acoused's monthly pay and allowax.mes
amounted to $337.00 and that his Class E allotments to three reoip:.ent‘s
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amounted to §235.00 (R 254, Pros Ex 20).

Ninety checks drawn upon the National City Bank of New York and
beering accused's purported signatures, dsignated as Prosecution Exhibit
53, and 13 checks drawn upon the Colonial Trust Company end bearing ac-
cused’s purported signatures, designated as Prosecution Exhibit 57,
were admitted in evidence over objection by the accused (R 602),

Prior to the final admission in evidence of the two groups of
checks there was a voir dire examination of accused concerning the
circumstances under which the prosecution cbtained the checks.

. Accused testified that on an afternoon in the first part of
March "50" he was told by lajor Kraisel to report to the Criminal In-
vestigation Division office on the first floor of the Administration
Building. As directed, accused reported to the Criminal Investigation
Division office where he saw Calvin Roffus. Roffus told accused that
he wanted to help him and also that he wanted accused's help "to expedite
this case as quickly as possible." As a result of the conference, ac-
cused gave to Roffus the checks comprising Prosecution Exhibits 53 and
57. There was no one else present other than Roffus prior or subsequent
to the time accused handed Roffus the checks. Roffus did not advise ac=
cused of his rights under Article of War 24, but had he done so, and
had he told accused that the checks were to be used against him in a
court-martial, accused would not have given over the checks. In the
spriog of 1949, however, accused took a course in Military Justice at
the New York Port of Embarkation and received a grade of ™93 plus.*
In March 1950 "/he/ had an understending of" his rights under Article
of Wer 24, Major Kraisel told accused, "it would help if /accused/
gave him the papers, it would help, and it wouldn't mske a police
matter out of it, and wouldn't have a big investigation."™ Major Kraisel
"advised Ziccusedy to turn them over to him."™ Accused, "after con-
sidering what Roffus said ard what Major Kraisel did, *** turned them

" over" (R 593~600).

The checks which were for & total amount in excess of $5500.00,
were payable to other than the creditors listed in Specifiocations
4-11, inclusive, of Additional Charge III, and in so far as appears
thereon were not payable to any liquor purveyor. Those checks of
dates of 1 October 1949 and later amount to approximately §4000.00.

Olaf Dahl, Chief Clerk of the Bush Terminal Branch, National
City Benk, testified that,in tbe regular course of business, the bank
‘photographed on miorofilm all ohecks against the account of a depositor.
He identified Frosecution Exhibit 69, five photographs, as being iden-
tical copies of microfilm retained by the Bush Terminal Branch, National
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City Bank, and they were admitted in evidence over objection by the
defense (R 516,523,622). The photographs reflect checks drawn upon
the National City Bank over the purported signature of accused, of
dates, emounts and payees as follows:

Dates Amounts Payees

Dec 5 149 $157.50 National Air Coach
Sept 7 '49 $100.00 Alma. Thomas

Sept 19 149 $100.00 Alma Thomas

Nov 21 149 £$110.00 Alme Thomas

Nov 28 149 $280.50 Rus seks

on or about 27 September 1949, accused rented the epartment of
Mrs. Lillien Miller at 165 West 20th Street, Manhatten, for $150.00
a monthe Mrs. Miller told accused that she thought the remt was exor-
bitant for Army persomnel, but accused responded that she "didn't have
to worry because he makes enough money off the liquor that he didn't
even require his salary" (R 382-383,395). On 1 October 1949, accused
gave Mrs. Miller two checks for $150.00 each, one far rent and the other
for securitx deposit (R 385). Miss Alma Thomas, accused's fiancee, who
occupied the apartment, claimed that, except for the first month's rent,
she, and later on, & girl friend who occupied the apartment with her,
reimbursed accused for rent which he paid (R 270,272-273). At the time
of triel, Miss Thomas, who has three children, was an office worker
earning $9.00 a day (R 280).

On 4 October 1949, accussd purchased a Plymouth convertible from
Marathon Motors. The consideration given by accused consisted of a
Chevwrolet automobile for which he was credited with $1,600.00, and a
check for §894.00 (R 514). On 15 November 1949, accused turned in his
Plymouth convertible to Marathon Motors on a 1949 DeSoto convertible.
The sale price of the DeScto was $2,904.79 and accused was allowed
$1,578.79 for the Plymouth, leaving a balance of $1,326.00. Payments
of $300.00 and §$345.55 were made, respectively, on 14 November 1949 and
17 Pebruary 1950. -In addition, Marathon Motors in 1950 received §240.00
worth of liquor to be credited against the account, leaving a balance
outstanding of $440.45 (R 507-508).

Prosecution Exhibits 68 and 59 were identified as'a ledger account
of the Mallon Flower Shop kept in the regular course of business and
they were admitted in evidence over objection by the defense. The
ledger indicated that from 10 October 1949 to 12 February 1950 accused
ordered in excess of $91.00 worth of flowers from the Mallon Flower Shop,
" of which $23.98 remains unpeid (R 551-557). Prosecution Exhibits 53 #48
and 57 3 reflect that on 31 October 1949 and 16 December 1949 payments
toteling $67.91 were made to the flower shop by checks.

13

158852


http:1,578.79
http:2,904.79
http:1,600.00

(50)

Prosecution Exhibits 64~67, inclusive, were identified as records
of the National Air Coach Company (defunct at the time of trial) which
had been kept in the regular course of busineas, and were admitted in
evidence over obJjection by the defense (R 608 The four exhibits re-
flect the issuance of tickets of date of "12 5 to "Lt S. Scoratow" and
s, S. Scoratow® for eir travel to Miami from Newark and to Newark from
Miemi, and payment therefor in the amount of $161.00. In the eearly part
of December 1949, epproximately the second week, at Miami Beach, Florida,
Sheldon Rodbell of the Marathon Motors met accused with a lMiss Thomas,
whom acoused introduced as his fiancee (R 505-506,515).

By deposition (R 470, Pros Ex 46), Charles Gersch testified that
he is the auditar of the Surfside Hotel, Miami Beach, Florida, amd cus-
todian of the records of the hotel. Ome of the records of which he
is custodien is ths guest register which is kept in the regular course
of business. He produced the original guest registration card dated
7 December 1949 perteining to Sidmey Scoratow, and annexed an idemtical
copy of the card to the deposition. The identical copy reflects the
registration at the hotel on 7 December 1949 ofs

"Lt Sidmey Scoratow Mr. and Mrs.
165 W 20th St.
N.Y. N.Y.®

and further indicates a room assigrment of the registrants at a rate of
$8.00 a day, and the registrants' departure on 13 December 1949.

Prosecution Exhibit 68 was identified as a copy of bill of sale -
of the Cortlandt Company which was issued in the regular course of
business and was admitted in evidence without objection (R 612-613).
The bill reflects the sals on 15 December 1949 of a television set to
", Scoratow" for $261.84 and payment therefor (Pros Ex 68). A
cashier's check of the National City Bank dated 13 December 1949 payable
to acoused in the amount of $263.77 bears acoused's indorsement and
that of the Cortlandt Company (R 538, Pros Ex 54).

In the first part of January 1950, Captain Herbert L. Oerter wes
detailed by the Post Commander, Fort Hamilton, to inventory a store
of liquor whioch was cached in Battery Johnson in the rear of the
Officers Mess at Fort Hamilton, and to remove the liquor from Fort
Hamilton., The liquor was being removed because of "a newspaper columm
published by Drew Pearson in January of 1950 which stated that the Fort
Hemilton Officers Mess was selling liquor in violation of an act of
Congress of 1901." Captain Oerter knew that accused was keeping liquor
illegally on the post and also knew if one nseded liquor it could be
obtained from accused (R 488,495),

14

15852



(51)

Captain Oerter with accused and a Lieutenant Thurmund proceeded to
the casemate in the rear of the bar of the Officers Mess. The door
wes barred with two lecks. Accused unlocked onme lock with a key which
he had in his possession and Captain Oerter opened the other with a
key which was given him by the Post Executive Officer. After comple-
tion of the inventory, Captain Oerter refused to sign a certificate
which had been prepared for his signature because the certificate con-
tained a statement which he did not know to be true, that the liquor
was the property of accused. Accused, on the other hand, claimed the
liquor to be his. Captain Osrter thereupon drew up another certificate
in which it was stated that accused claimed the liquor to be his.
Captain Oerter then signed the latter certificate at accused's request.
Accused and Lieutenant Thurmund also signed the certificate. Accused's
signature was not requested by Captein Oerter. Captain Oerter identi=-
fied Prosecution Exhibit 51 as the certificate which was signed by ace
cused, Thurmund and himself and it was admitted in evidence over objec-
tion by the defense. The exhibit certifies that the signers thereof in-
ventoried an enumerated quantity of liquor claimed by acoused as his
property and further claimed by accused to have cost him a total of
$2,394.37 (R 489-5C%).

Joseph P. Mclally, whose qualifications as a handwriting expert
were conceded by the defense, testified that he had examined the sig=
nature "Sidnesy Scoratow" appearing upon Exhibits 19-22, inclusive, 24,
28,29,39,41,51,52,54,55, and 56, and found that they were all written
by the same hand (R 625-627).

The signature "Sinsy Scoratow" executing the receipt upon Prosscu-
tion Exhibit 22 was wribtten by acoused in the presence of lMrs. Andrey
Aaronson (R 258-259).

3. For ths Defense

Aocused, after being apprised of his rights therein, elected to
testify in his own behalf with reference to Specification 1 of Charge
I, and Specifications 1,2, 4 through 11, inclusive, of Additional
Charge III (R 800-802).

He testified that he was presently and at all times mentioned in
the Charges and Specifications had besn in the military service of the
United States (R 802).

Accused had first met Captain Van Eck when he relieved the latter
"as "assistant 0IC, P&C Officer™ at the New York Port of Embarkation on
3 September 1948 (R 802-803). In addition, Van Eck was official liquor
officer for the New York Port of Embarkation (R 814). Acoused becams
very friendly with Van Eck and in May ar June 1949 accused helped him
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paint his house .(R 881). Accusod used to frequent Van Eck's office

and was there on occasions when Van BEck ordered liquor from a Mr.
Giloert Fillet, a salesman for Jardine Distributors. On or about 14
July 1949, accused was in Van Eck's office when Fillet was trying to
collect "better than twenty-five hundred dollars™ which Van Eck owed
Jardine. At the time, accused loarned that Van Eck was greatly in-
debted to "Schenley's, Jardine, Hiram Walker, National for well into
twonty thousand dollars" and all the liquor companies had cut off his
credit. Accused knew that Van Eck owed Schenley $8,000,00 which he

had arranged to pay off at $300,00 a week. Van Eck wanted to negotiate
a loan from the bank and prevailed upon accused to.ect as "co-signer."
Van Eck and accused went to the National City Bank of New York which
refused to accept accused as "co-signer™ because his real property was
located out of the state. On 15 July accused went to Van Eck's office
pwsuant to a call from Van Eck., There, accused mot a Mr. George Simons,
Fillet and Van Bck. Simons said he would loan Van Eck $2,000.00 if ac=-
cused would act as "co-signer."™ Accused did and a check was endorsed
by Van Eck and turnsd over to Fillet., Van Eck and Fillet "got together
on an idea *** to get the liguor in to Fort Hamilton under /accused's/
neme to be used at the New York Port by Capt. Van Eck." Van Eck
claimed that since he was "duly appointed" at the Port he could appoint
an agent "to handle Fort Hamilton." It was arranged that liquor would
come in under accused's name, i.e., "attention Lt, Sidney Scoratow,
Officers Recreation Group at Fort Hamilton." Van Eck would pick up

the liquor at Fort Hamilton and sell it to the officers at the New York
Port of Embarkation, charging a 20 percent merkup. Van Eck was to
utilize the proceeds to pay off the old indebtedness and the new ine-
debtedness, too (R 803-809, 885). With reference to the phrases
"Officers Recreation Group" and "0fficers Recreation Committee," ac-
cused testified as followss

"Q. Can you give any evidenoce as to the official exis-
tence of an organization referred to in testimony before this
court as 'Officers Recreation Group! or '0Officers Recreation
Committee'? -

"A. UNo, sir, the only evidence I have is ‘that Captain
Van Eck was the one who used that name and when the initial
order was placed by lfr. Fillet and Captain Van Eck to Schenleys
Incorporated, that name was given to them to deliver under
that name and that's the only name that I ever kmew of as
being in existence in the past" (R 886). :

Fillet immediately called up Schenley and placed an order for 30
cases of liquor for accused to be shipped to "Officers Recreation Group,
Fort Hamilton, Brooklyn, New York, BOQ 219," attention: accused. Thirty
cases were delivered to accused on Friday of that week. He went %o
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Pittsburgh over that weekend amd when he returned found out that Van
Eck had been to his room and had taken twenty cases of the liquor. A
week later 30 more cases came in, of which two-thirds went to New York
Port, having been picked up either by Van Eck or a civilian by the name
of "John™ who worked for Van Eck, and the other third to the bunker at
Fort Hamilton. "This situation® existed until approximately the end of
September. Van Eck was paying up his indebtedness from the liquor hs
obtained from accused, but was not paying off any of accused's indebted-
ness, nor was he paying any money to aocused. Accused made demands for
payment upon Van Eck to no avail and by the end of September Ven Eck
owed accused over $10,000.00 and had made no payment upoa any part of
it (R 810-815). On cross-examination, however, accused admitted that
he had received from Van Eck $750.00 in cash and $378.00 worth of ligquor
(R 845). In QOctober, accused told Van Eck that he would not give him
any more whiskey until he paid off his indebtedness, Aocused had been
selling about ome third of the liquor being shipped to him and had been
turning over the proceeds to the liquor companies., Nevertheless, the
bills were getting "way ahead of" him. Van Eck introduced accused to

a Mr. Schneider and stated that Schnsider was his partner who weuld
"finange the deal aml #*+* would pay /accused/ for the mew liquor fac-.
cused” would give him plus, and then Van Eck, from the profit, went
back to his o0ld story he was going to pe.y‘/iccused?' off the o0ld in-
debtedness also." Schneider "OK'd" the arrangement and accused started
giving Schneider whiskey for Van Eck. In turn, Schneider was supposed
to pay accused in cash for the whiskey he took. Whatever money accused
received from Schneider was used to pay the liquor companiss, but by
29 December 1949 Schneider owed accused over $20,000.00, and, at the
tims of trial, Schneider and Van Eck owed accused approximately $30,000
(R 814-816,820,826,828), Accused identified Defense Exhibit P as a
photostatic copy of a check which he received from Schmeider on 29
December (R 827). The exhibit reflects a paid check drawn by Brett
Schneider upon the Colonial Trust Company payable to accused in the
emount of $250,00. On the reverse side is the handwritten legend:

"0n a/o o6
Bal-due-g55350™ "
Beneath is the admitted indorsement of accused, who also admitted
running a line through the statement “balance due $3,250.00," because
"that wasn't the correct amount™ (R 826).

On cross-examination, accused identified Prosecution Exhibit 83
as a check he received from Schmeider (R 872). The check dated 16
December 1949 was drawn by Schneider upon the Colonial Trust Company
payable to accused in the amount of §$1,006.12 and was stamped paid.
On the reverse side above acoused's indorsement, appears the following
logends
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"Bal 12/16/9 4,082.99

check for 623.13

T4706.12

. 12/16 1006.12 1006.12
Bal on 12/16 $5700400" (Pros Ex 83)

Accused explained that the balance was not lined out on this check as
he needed the money. He could not recall if the correct balance was
shown on the check as Schneider would not show him the books which
Schneider kept (R 87R). '

Also on cross-examination, accused admitted that on 6 January
1950 he, accompanied by Lisutenant Thuwrmund, went to Mr. Schneider's
store and demanded that Schneider pay him what was dus. Accused could
not recall what was owed him and did not recall that he mentiovsd any
speoific amount to Schneider. Accused admitted that a half hour previous
to this testimony he talked to Lieutenant Thurmund and "asked him if he
renembered that conversation that I had with Ir. Schneider, about Mr.
Schneider wanting to pull a gun on me when I requested the monies he
owed me." Accused also admitted that Thurmund told him that the speocific
amount mentioned was about $3,400,00. Accused immediately demurred to
the court that the emount owed him by Schneider and Van Eck was a great
deal more (R 871-872).

With reference to the various creditors alleged in Specifications
4-11, inclusive, Additional Charge III, accused ascribed upon direct
examination the following reasons for nonpayment.

Heublein = Three-fourths of the shipments of liquor from Heublein
went To the New York Port of Embarkation. Ascused gave to Heublein the
proceeds of what he sold, and whatever he received from Schneider. The
indebtedness to Heublein of §3,054.80 represented what he in turn was
owe% by Schneider end Ven Eck on Heublein liquor taken by Van BEck (R
820).

Wile - The indebtedness of $587.00 to Wile represented a special
order of Dewson's Scotch for Van Eck made around Christmas time. The
entire shipment went to Van Eck and accused received no payment on this
order (R 820-821).

" Hiram-Walker - The indebtedness of $3,262.85 was not paid "for the
same reason that the other omes weren't paid, that /accused/ mever got
?.ny moz):ey from Capt. Van Eck or Mr. Schneider after a certain date"

R 821).

He ascribed the same reason to the nonpayment of the indebtedness
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of $2,011.37 due the Standard Food Products Corporation, the indebted-~
ness of $2,937.37 due to Fleischmann Distilling Corporation, the indebted-
ness of $6,661.05 due to Distilled Brands, the indebtedness of §4,601.10
due to National Distillers Products Corporation, and the indebtedness of
$2,039.74 due to Peel Richards, Ltd. (R 821-823). He did not have any
intent to deceive any of the above listed creditors (R 823-824). On
cross-examination, he admitted that he promised to pay the verious
creditors when he could collect from the persons obligated to him (R

861).

Accused identified Prosecution Exhibits 70-81, inclusive, as his
personal checks with which he had made payment for liquor received at
Fort Hamilton. These checks, many of which antedate the earliest
debt alleged in Specifications 4-11, inclusive, Additional ChargeIII,
total $23,223.16. Those of dates of 1 October 1549 and later total
$20,743.34. He admitted there was nothing on them to show that he
was acting as agent for Van Eck. His capacity as an agent for Van
Eck was not indicated on the checks "Eecause *** at the tims the liquor
was sent to Hemilton, attemtion /accused/, /Nan Eck/ was in bad stand-
ing with credit with the liquor companies and ** did not want them to
know that /accused/ was getting the liquor for him" (R 860-861, 887,888).

On 21 December 1949 he sent a check for $500,00 (Pros Ex 55, described
at page 10 of this opinion) to Peel Richards in payment of a bill for mer-
chandise owed by him and Van Eck. He would not have mailed this check
if he had not had enough money in his account for its payment. When
it was returned for insufficient funds he offered to make the check good
R 816-817). On cross-examination, he testified that the reason he did
not leave the {500,00 as paymsnt on account of his bill was that he re=-
ferred the matter to his attorney (R 863-864).

On 28 December 1549, he made a deposit of approximately $1600,00
in his account with Colonial Trust Company. The.following day he issued
e check (Pros Ex 56, desoribed at page 11 of this opinion) in payment
of an indebtedness to Scherley of $594.00 and at that time had suffi-
cient funds in the bank to cover the same (R 817-818).

Defense Exhibit 0, accused's ledger account at the Colornial Trust
Company (R 776) shows that in the period 16 December 1949 to 4 January
1950, inclusive, accused made deposits totaling §9,399.39. The ledger
also shows that accused's balance in ths Colonial Trust Company was
$2,890,71 on 20 December 1949, $2,283.39 on 22 December, and up to and
including 27 December was in excess of the latter balance. On 28 December
the debit entries included checks in the amount of $512.81 and $500.00 and
the credit entries included two sums in the same amounts indicating the
return of the two checks debited against his account. After the return
of these two checks there was a balance of $46.0l. Immediately thereafter
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a credit entry in the amount of $1,650.25 increased the balance to
$1,696.26. On 29 December his account was reduced to $746.80 and in-
creased to $959.16 on 30 December 1549. The next entries on the record
appeer under date of 3 January 1950. Debit entries including two checks
in the emount of $500.00 each and one in the amount of $594.18 resulted
in the account being overdrawn $1,437.38. The return of the three men-
tioned checks resulted in a credit balance of $150.80. This balance
was increased the same day to $1,083.33 by a subsequent deposit. On

4 January the balance increased to $1,353.33, fell to $753.33 on 6
January, to $19.58 . the same day, and, until closed on 12. January 1950,
was thereafter overdrewn. :

Aocused recalled that the check designated Prosecution Exhibit 52
(desoribed at page 11 of this opinion) was given in payment of a bill
to Schenley. The check was returned marked insufficient funds because
monies which were supposed to be forthooming from Schneider did not
materialize. Later, when monsy was obtaimed from Schneider the check
was made good (R 818-819).

A civilian had torn up and removed papers from accused's desk,
ons paper of which accused claimed "was an affidavit signed by Mr.
Brett Schmeider *** saying he would assume the obligation of Captain
Ven Bck on and after a certain date in September 1949.," On 3 Jamuary
1950, accused informed Colonel Currier of the incident "plus what had
been transpiring up to then between /_himself7 ard Captain Van Eck and
Mr. Schneider." Colomsl Currier and accused then went to Colonel Hayford,
the Chief of Staff at the New York Port of Embarkation, and accused in-
formed him of the situation as it existed. Colonel Hayford turmsd the
case over to the Inspector Gemeral. Accused did not sell any liguor
from that time on (R 878,882-883).

The cross-examination of accused pertained in large part to his
income anmd expenditures coincident %o the period in which he was ad=-
mittedly dealing in liquor. With reference thereto, accused testified
that his pay, "all told," amounted to $430.00 a month. In addition,
he owned two houses in Pittsburgh, from one of which he obtained an
income of $135.00 & month. His father lived in the other house in
consideration of his paying the mortgage payments amounting to $107.00
per month on both houses. In addition, accused's parents were supporting
his minor children. Accused was sending to his parents an allotment of
$150.00 a month which was being returned to accused. He identified
Prosecution Exhibits 53 #14, 15 and 16 as ohecks totaling $45 which
he sent his mother during this period. He admitted that he made out
Prosecution Exhibit 20, Certificate for Increased Allowances dsated 1
January 1950, Over his signature thereon accused stated that in the
preceding six months he had contributed $200,00 for dependent support.
Ho testified that he thereby meant that he had comtributed at least
$200.00, Accused was unable to state the amounts of the allotments
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from his pay being sent to the Braddock National Bank or to his former
wife. Accused estimated that his average monthly incoms, "military and
external," in the period 1 July 1949 to 1 July 1950, was about $550.00

to $575.00. He was unable to recall how much of his pay he banked (R 837-
838, 845-846, 8664-867,871,881).

In response to prosecubtion's query as to the source of the funds
required to pay the 108 checks comprising Prosecution Exhibits 53,57 and
69, accused stated the source to be his pay plus his incoms from his
houses. The ohecks in question are of dates including and between 28 Juns
1949 and 3 January 1950 and total in excess of $6300.00. A loan from the
Uity National Bank™ was identified as the source of ons check in the
emount of $894.00 payable to Marathon Motors. This check and a 1948
"Chevy" was the consideration on a Plymouth. On 3 October 1949, accused
borrowed approximately $1600,00 or $1700,00 from the National City Bank.
This was used to pay the former loan and the remainder together with the
Plymouth was applied to purchase a DeSoto automobile (R 838,850-851).

Ho identified Prosecution Exhibit 53 ;746 as a check he gave to
Miss Thomas for which she paid him back $92.00 (R 839). Three other
checks, Prosecution Exhibits 69 72,3,4 amounting to $310.00 were given
to Miss Thomas in repayment of loans., Money which accused received from
Miss Thomas was usually put in the baxk to help pay off some of the in-
debtedness (R 839,873). Three other checks (not in evidence) payable
to Miss Thomas, for a total of aporox:.mately %75.00 were also for repay-
menb of loans (R 854).

With reference to Prosecution Exhibit 69 35, a check drawn on the
National City Bank payable to "Russeks"™ in the amount of $280.50, accused
testified that it was used by Mfiss Thomas, since "she didn't have that
amount of cash on her." In effect, accused temporarily loaned her the
money "until she got homs to get ths monmey" (R 840,854).

In December 1949, accused went with Miss Thomas to Ben Dranow
Furs, Inc. and made a deposit of approximately $66.00 on her purchase
of a coat. The total cost of the coat was approximately $800.00 and
acoused adivanced that amount as a loan to }iss Thomas which was subse-
quently paid up. Accused utilized Miss Thomas'® payments of the advances
to reduce some of his debts, but which debts acoused could not recall
other than they were not the debts in question (R 842-843).

Accused received "money from the occupants of 165 West 20th Street
to pay to the landlord,"™ from approximately October 1949 to April 1950.
Acoused made payments by checks and by money order (R 854-855).

. Ho admitted "laying out™ by check $113.00 to Viking Airlines when
Miss Thomas was "in bed™ so that her sister could come from Californisa
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and teke care of her. Miss Thomas repaid accused a week or ten days
later (R 856-857). :

Accused purchased clothss at Newman Brothers and on 3{ 27, and
29 December gave them checks in the respective amounts of $145.20,
$54.00 and $95.00 (R 855-856, 870=-8T1).

Accused maintained that his living expenses were $5.00 to $6.00
a week, $10.00 at the most. He owned a car for ths last four months
of 1949 but could not estimate the expenses it emtailed. The repair
bill for a car whioch he wrecksd was more than $100.00 but he could
not state the exact figure (R 867-868).

Be admitted doing some traveling during the second half of 1949
by car and by air, but could not recall the mumber of trips nor the
cost thereof (R 868-870).

Accused admitted that the liquor found in the casemate on 6
January 1950 was part of the shipments of liquor consigned to him at
Fort Hamilton. BHe claimed that he returned ten cases worth $558.00
to ons company, and about $1500,00 worth to another. He was unable
to state the name of ths company to which he returned the $1500 worth
of liquor but did state it was not ome of the companies concernsd in
the trial. The rest of the liquor founmd in the casemate was consumed
by accused and he denied giving any of the liquor to Marathon Motors
in payment of his account with them (R 832-835).

Captain Nicholas Van Eck, a member of New York Port of Embarkation,
testified that he first met accused about a year and a half earlier when
accused was assigned to Procurement Division. At the time Van Eck was
assigned to that division and in addition was handling liquor on his
own time. He identified Defense Exhibit L as a copy of an original
of the letter of authority dated 20 October 1947 given him to act as
liquor officer. Defense Exhlbit L stated in effect that the Commande-
ing Gemsral, New York Port of Embarkation, had no objection to Van Eck
receiving orders for liquor fromofficers of the command subject to
provisions not pertinent to this case. Pursuant to the "letter of
authority," Van Eck "comtacted the divisions" to appoint an officer
to transmit orders to Van Eck who, in turn, consolidated the orders
and placed them with salesmen who would call, or with the distilleries
direct. Van Eck recalled that onme of the salesmen with whom he did
business was a Mr. Fillet (R 716-719). '

Van Eck established oredit with some distillers and merohandise
was billed to the "Officers Recreation Committes s New York Port of
Embarkation,®™ and was shipped, attention of Van Eck (R 719)s The
name "Officers Recreation Committee™ was inherited from another officer
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who "had handled it previously" (R 740-741). The source of the name
was unknown to Van Eck, and to his knowledge there was no such or-
ganization (R 759).

On a date which Van Eck could not recall, accused was appointed
as his agent at Fort Hamilton. The officer who had that position, a
Liesutenant Stalens, was taking leave and Colonel Ruddell asked Van
Eck to designate another officer. Since accused "wanted to take that
over® Van Eck received Colonel Ruddell's permission to appoint him (R
720, 727,752,755). Van Eck denied that accused was appointed pursuant
to any representations made by Fillet (R 734). He likewise denied
telling accused, "You buy the liquor and I'll dispose of it" (R 744).
He could not, however, deny that he had stated to thoe Inspector General
that "/he/ would order and the goods were shipped to Jaccused/ and
/accused/ would turn it over to /Him™ (R 754). He successively testi-
Ffied that he was receiving shipments of liquor from distillers after ac-
oused's appointment (R 727), that he could not remember if he was getting
shipments after accused's appointment (R 732), and that he received
shipments of liquor until he was ordered to stop selling at the begin-
ning of 1950. He could not state the amount of the shipments, or
whether they were large or small (R 735). With reference to his credit
standing with the distilleries at the time of accused'’s appointment,
Van Eck testified, "There was no diffioculty, all they wanted was the
cash payment.* Some companies were shipping on credit and some were
not' (R 752-753). After accused's appoinmtment, Van Eck contimied getting
shipments on a credit and ®COD" basis. He oould not recall what com-
panies were shipping on credit (R 753), and could not remember if he
was getting any shipments of liquor on credit after August 1949 (R 733).

A ledger account of Schenley Distillers pertaihing to Captain N.
Van Eck, Officers Reoreation Committee, New York Port of Embarkation,
had previously been admitted in evidence (R 443, Pros Ex 44). It
shows that on 25 April 1949 Schenley was dus $8,527.04. By 24 August
1949, the debt was liquidated and Van Eck had a credit of $500.00.
There were no debit entries during that period. Debit entries of 24
August 1949 resulted in a debit balance of $2,069.52. This was satise
fied by 10 Ootober 1949 when there was a small oredit balance. There-
after, debit balances were of short duration, and the account was
terminated on 3 January 1950 by payments amounting to $3290.50.

Van Eck had no recollection of his transactions with Schenley
and upon being proffered Prosecution Exhibit 44 by the defense counsel
for the purpose of refreshing his recollection made the following
statement to the court:

"If it pleases the court, this is my private affair,
sir, and the payment of my personal debts I don't think has
anything to do with the accused. These are my personal
debts" (R 731).
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He refused to see if Prosecution Exhibit 44 refreshed his recollection
and was indulged in his refusal by the lew member (R 730-731, 736). e
did not recollect paying approximately $2000.00 to Schenley on 3 January
1950 (R 740).

Van Eck refused to answer the following question: "Where did you
get the money to pay your debts to the distillers subsequent to the
time that you were receiving merchandise COD?" The law member acquiesced
in the refusal (R 732-733).

Van Eck first became aware that accused was having merchandise
shipped to him when accused told him that he was "stuck" with an"off
brand.® Van Eck had told accused when he was appointed that he was
to order only through Van Eck and was not to sell to anybody but au-
thorized officers. Nevertheless, to help accused out, Van Eck decided
to try and get rid of the brand, and asked accused to stop his outside
transactions. He denied teking any liquor from accused so that he
could sell it and pay his debts to the distillers. He became distrust-
ful of saccused and refused to take liquor from him direct because of
things he had heard about him and because of the large amounts of liquor
accused had in his room despite the fact that Van Eck had constantly
told him not to buy liquor on his own accounb(R 724-726, 741, 742-743).
Van Eck was unable to fix the date on which he became so distrustful
that he would deal only with ascused through an intermediary. He ad-
mitted, however, that in September accused had by check paid Van Eck's
bill to the Utility Brass and Copper Company, Van Eck having previously
given accused the momey (R 749-751). Accused also indorsed Van Eck's
note for {2,000.00 to a lr. George Simon, but Van Eck was unable to
state whether this occurred before or after he becams distrustful of
accused. Van Eck refused to state what he did with the $2,000.00 he
obtained on the note (R 747). o '

At the time Van Eck's distrust finally motivated his desire for
en intermediary in his dealings with accused, he owed accused money.
He could not recall the amount but asserted that it was less than
g’;z,c))oo. The debt was due to liquor transactions had with acoused (R
746 ). .

Accused introduced Van Eck to a lir. Schneider who thenceforth
acted as intermsdiary. Schneider piocked up liquor from accused and
Van Eck, in turn, paid Schneider who paid accused. On occasions, how
many he could not recall, Van Eck picked up liquor at Fort Hamilton
with accused's knowledge. He paid the money therefor to Schmneider,
although quite frequently accused came to Van Eck's office for payment
(R 738-741). Van Eck was unable to estimate the total amount of his
transactions with acoused (R 744). .He ocould not recall receiving pay-
ment for liquor which accused sold to officers (R 744-745).
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Gilbert Fillet testified that he met accused in Captain Van Eck's
office the last part of the winbter season of 1949. At the time, Fillet
was employed as a liquor salesmean by Melrose Whiskey Company, a sub=-
sidiary of Schenley. Fillet had Deen selling liquor to Van Eck who
was liquor officer at New York Port of Embarkation. Subsequent ‘o
"~ this meeting, Melrose stopped extending credit to Van Eck because of
nonpayment of his prior bills. Fillet went to see Van Eck to collect .
the money Ven Eck owed ielrose. Van Eck asked Fillet in accused's
presence to recognize accused as liquor officer at Fort Hamilton.
Liquor would be shipped to accused at Fort Hamilton, and Van Eck would
get a portion of it for the New York Port of Embarkation. Accused and
Fillet assented to the arrangement. Pursuant to Van Eck's direction,
Fillet shipped liquor to acocused at Fort Hamilton and billed accused
for the liquor. During the time that accused was receiving merchandise,
FilJ).et did not ship any merchandise to Van Eck on credit (R 667-674,
683).

It was stipulated that Lisutenant Colonel Richard J. Dial would
testify that it was general knowledge on "the Post" that accused wes
acting as agent for Captain Van Eck in procuring alcoholic beverages
for officers. When Colonel Dial paid accused for liquor it was with
checks payable to Van Eok (R 786).

Miss Edna Cristi testified that she had been employed in the
salvage section under Captain Van Eck, whom by repute she also knew
as the liquor officer. On occasion, Van Eck had her call accused to
see if he had liquor whioch Van Eck nseded to fill orders. If accused
hed the liquor, a person named “John" who was then employed in the
salvage section would be told to pick it up. On a few occasions when
accused oalled at the office, Miss Cristi gave him $50.00 pursuant to
Van Eck's instructions. Miss Cristi also recalled occasions on which
accused called Van Eck and asked for liquor. Toward the end of
December 1949, Miss Cristi became aware that liquor dealers were press~
ing Van Eck for payment of bills (R 788-795).

Mrs. Ruth Kahn, oredit manager for Peel Richards, Ltd. testified
that around February 1950 accused offered to make good the check desig-
nated as Prosecution Exhibit 55, but wanted the check. His offer was
. refused because she "wanted the entire amount from him" (R 799).

Alexander Yelton, Assistamt Vice President of the Colonial Trust
Company, upon examining the ocheck designated as Prosecution Exhibit 55,
testified that the check went through the New York Clearing House on
27 and 30 December 1949, and that on 28 December 1949 there were suffi- -
oiex)lt funds on deposit in acoused's acoount to ~cover the check (R 775~ -
780

25

15852



(62)

Mrs. Lvelyn Rosenblum testified that prior to her marriage she
* roomed with Alma Thomas at 165 West 20th Street, New York, from 1

December 1949 to the end of March 1950. She and Miss Thomas shared
the rent for the apa. 'ment. Because accused had a checking account
and they wented a receipt, Mrs. Rosenblum and Miss Thomas esch gave
accused $75.00 monthly for him to pay the rent by check (R 686, 690~
693). Mrs. Rosenblum's husband was a friend of long stand:.ng of ac-
cused (R 704,707).

The testimony of Lieutenant Colonels Alex Keminskie and William
R. Patterson and the stipulated testimony of Colonel Charles H. Vohlor
and Lieutenant Colonel William Miller pertained to accused's good repu-
tation (R 711-712,714,782,797-798). .

It was stipulated that "during all of. the time of the accused's
commissioned service in the Army of the Unlted States for the period
in which efficiency ratings were entered upon the Form 66=1 /the Form
66-1 pertaining to accuse£17 would reflect rating only in the degree of
superior" (R 713).

It was also stipulated that the accused was inducted into the Army
of the United States on or about 15 October 1941 and had enlisted service
until 13 Mpy 1943 when he was commissioned as a second lieutenant in the
Quartemmaster Corps; that he was subsequently promoted to the grade of
first lieutenant and was separated from the service in that grade in
Februery 1946; that he returmed to active duty in Angust 1948 and has
been on extended active duty since that time, and that in the period
September 1942 through November 1945 accused had tours of foreign
service in Panams and in the European Theater (R 768-769).

S Rebuttal for the Prosecution

It was stipulated thet Anthony J. DeVito, "Provost Marshal-Investigator,®
would testify substantially as he did in a sworn statement dated 30 Jamuery
1950 as follows:

"On three separate occasions in the past several months
#+* /accused/ volunteered the informstion to /DeVito/ that
Captain Van Eck owed him approximately Two Thousand Dollars,
Four Thousand Dollars, and Fifteen Thousand Dollars."

‘The la.st amount was .s'bated in the latter part of December 1949 (R 905).
Second Lieutenant Jemes F. Thurmund testified that on 6 January

1950 he accompanied accused from the Army Base to Fort Hemilton. En
route, at accused's request, they stopped at a cleaning establishment
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for the purpose of accused collscting some money from a man., Prior to
entering, accused said he was going to collect "Thirty-four Fifty."

When they entered the store, the woman behind ths counter told accused

to get out. Accused responded that he wanted to know where M. Schneider
was. Schneider appeared from the back of the establishment and told ac=-
cused "to get out, and he didn't want to see him." Accused answered that
be wanted "Thirty-fowr hundred" and also mentioned the amount "Thirty-four
Fifty." Schneider told accused he did not owe him any money and threatensd
accused, stafing that he had a gun in the drewer and was not afraid to

use it. Schneider also threatemed to call the military police and ac-
cused told him to "go ahead™ (R 893-895).

4, Disocussion

Accused has been found guilty of eight offenses of dishonorably
failing to pay debts of an aggregate total in excess of $25,000.00 in
violation of Article of War 96 (Add'l Chg III, Specs 4-11, incl).

Records of the creditors alleged in the several specifications in issue
show that an "0fficers Recreation Group™ or "0fficers Recreation Committee™
at Fort Hamilton, New York, for which accused was, in some capacity, a
representative, became indebted to the several creditors in an amount in
excess of $25,000,00.

Accused testified in his own bshalf, and substantially admitted that
the several debts alleged were incurred by him and were due and payable.
HBs seeks to avoid criminal liability upon whatever rationale can be at-
tached to his testimonial claims which follow.

A Captain Nicholas Van Eck with whom accused was very friendly had
been liquor officer at the New York Port of Embarkation but had become
greatly indebted to the various distilleries, imd his credit cut off amd
could obtain no liquor to sell., Van Eck and accused agreed to have ac-
cused order liquor and have it shipped to the Officers Recreation Com-
mittee or Group, Fort Hamilton, attention, accused. Accused was to turn
over the liquor to Van Eck who would sell it at a 20 percent mark-up,
pay his indebtedmess to the distilleries, and ke®p current on the bills
imourred by accused. This plan was put into operation. Accused substan=
tially admitted the nonexistence of any Officers Recreation Committee
or Group, and that he concealed from the companies from whom he was
ordering the faoct that he was ordering for Van Ecke Be further claimed

.that all monies which he secured from sales made by him personally of

the liquor furnished him by the creditors alleged, and that all monies
which he received from Van Eck and an intermediary of Van Eok, Schneider,
for liquor from the creditors alloged had been paid to the creditors ale
leged. We here accept those testimonial claims as fact.

The rationale of the defense based upon the foregoing summary of
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the sccused's testimonial claims appears to be that the accused is
not liable for the debts, but, if he is, his failure to repay was
not dishonorable. ‘

It would appear that the defense was seeking to avoid liability
for the debts on two grounds: That accused had represented himself
as an agent for a fictitious principal, the Officers Recreation Com=
mittee or Group, Fort Hamilton, New York; and that, in fact, he was
an agent for an undisclosed principal, Van Eck. It is, of course,
axiomatic that an agent for a fictitious principal and an agent for an
undisclosed principal are liable as principals.

The alternative ground of defense, that accused's failure to pay
the debis is not dishonorable, is apparently based on his claims that
all liguor proceeds which came into his hands were paid over to the
distilleries, the alleged creditors; and that what is owed the dis-
tilleries is represented by liquor sold to him by the oreditors and
given to Van Eck and for which payment has not been made by Van Eck.
This appears to us to be a rather novel proposition. It is in effect
contended that if a wholesaler sells to a retailer and the latter sells
to a consumer on credit, the retailer does not have to pay the whole=
saler until he has received payment from the consumer. This proposi-
tion is untenable, Ths retailer has to pay his debt to the wholesaler
with whatever funds hs lawfully owns. Thus, in the instant case if it
has been shown that accused was possessed of funds of his own but failed
to apply such funds to his liquor debts then he has dishonorably failed
to pay such debts. It is not mecessary to show that he had funds to
pey the entire debts. If it be shown that he had funds with which to
cancel a substantial portion of the debts but has dissipated such funds
by extravagant living then he has dishonorably failed to pay the debts
(CH 230678, lseper, 18 BR 1, 15-16).

The ledger pertaining to accused's account in the National City
Bank shows that during the period of the account, 28 Jume 1949 to
12 December 1949, inclusive, deposits were made totaling $23,284.50
and that inthe period 1 October 1949 (the date of inception of the
earliest debt alleged)to 12 December 1949 his deposits amounted to
$17,571.18. He likewise maintained an account at the Colonial Trust
Company from 16 December 1949 to 12 Jamuary 1950, inclusive, to which
account he made deposits totaling $9,399.39. Thus his total bank deposits
during the period in question extending from 1 October 1949 amount to
$26,970,57. Checks in evidence of date of 1 October 1949 and later,
payable to ostensible purveyors of liquors, including those alleged as
creditors, total $20,743.34. We have no way of knowing whether the
checks whose total is given above comprise all checks made payabls to
liquor dealers by accused, but if there were others, the additional
number if any wes a matter within the knowledge of accused. Since he
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did not see fit to mention others we may conclude that the checks whose
total is given were the only onss drawa by accused payables to liquor
dealers on and after 1 October 1949 (CM 23222%, Bermard, 21 ER 341).

It may be seen, therefore, that during the period in question accused
dissipated $6,227.53.

Accused claimsd that during the period 1 July 1949 to 1 July 1950
his monthly met income from his military pay and allowances amd from
his real estate investments amounted to in excess of $550.00 a month,
that his living expenses did not exceed $10.00 a week, that he banked
some of his income, but that he could not estimate the amount of income
he banksd. It is thus apparent that in addition to his bank deposits
accused had othsr funds during the period in question.

There were introduced in evidence 108 checks drawn by accused
against his accounts in the National City Bank and Colonial Trust
Company, payable to other than liquor dealers. Of the 108 checks in
question those dated on and after 1 QOctober 1949 amount to over
$4,000.00,

Other evidence tends to show that acoused in the period 1 October
1949 through December 1949 was living somewhat beyond the means of a
first lieutenant of the Army, whose pay was supplemented by outside
incoms of $130.00 per month. It was proved that accusad purchased an
automobile in each of two successive months (Oct and Nov 1949), which
involved, in addition to the wvalue of the tradedin of his old cars, a
total cash consideration of $2220; that he purchased a television set
for $261.84 which he paid for on 15 December 1949; that hs purchased
flowers in the sum of $91 from October 1949 to February 1950; that he
made numerous trips to Pitisburgh, Pennsylvania, by air and car; and
that he made an expensive vacation trip to Florida. He installed his
fiancee, lliss Alma Thomss, in an apartment, the rent for which was
$150.00 a month, Miss Thomas claimed that accused was reimbursed by
her for all but the first month's rent, and that for a period of time
the rent was shared by a lirs. Rosenblum. This was corroborated by ‘irs.
Rosenblum, the wife of a friend of years standing of accused. We, and
evidently the cowrt, do not believe that accused was so reimbursed. Miss
Thomas, in addition to being accused's fiancee, was also debtor amd
ocreditor to accused at tho latter's convenience. Accused explainsd that
his checks payable to Miss Thomas were in payment of loans by her. Checks
to Ben-Dranow Furs, Inc., of approximately $800.00, not in evidence, were
explaimed as advances for which she subsequently reimbursed accused. It
should not be overlocked that lliss Thomas asserted to the court that she
was & nine-dollar a day office worker with three children. Accused also
claimed to have been reimbursed by Miss Thomas for air travel from Cali-
fornia performed by Miss Thomas! sister. The financial transactions
affording the appearance of liiss Thomas and accused in Miami Beach in
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Decembsr 1949 were not before the court and as to the nature thereof
we may only conjecture, unfavorably to accused.

In addition to the financiel ability of accused to make substan-
tial payment of his debts as evidenced by his banking transactious,
there is evidence that on 6 January 1950 accused was possessed of
liquor which he claimed to be worth $2400.,00. Accused testified that
approximastely $2,000,00 worth of the liguor was used in paymsnt of his
debts to two companies whose names to the record are unknown, and to
the accused umremembered. We are satisfied that whatever disposition
was made of the liquor, other than the §240,00 worth of liquor paid to
Narathon Motors, none was used in satisfaction of any of accused's Jjust
debtse

Accused, as has been noted, claims a net incoms of over £550.00
per month, living expenses which do not exceed §10.00 a week, and,
hence, which do not attain $50.00 a month, and is the owner of two
pieces of real estate in Pittsburgh, Pennsylvania. Nonetheless, the
record shows that accused has made no effort to apply any of his sur-
plus income to the paymemt of his debts which were admittedly fraudu-
lently incwrred, nor has he indiceted any willingness to convert his
real estate into cash with which to satisfy or partially satisfy the
debts.

Accepting as fact, therefore, accused's claim that he is owed
by Van Eck and Schneider an amount in excess of $30,000.00, we find
that subsequent to 1 October 1949, the date upon which the earliest-
debt alleged was incurred, the accused dissipated approximately
$6,000,00 of his funds in callous disregard of his oreditors; that
subsequent to 6 January 1950, after the debts alleged had been in-
curred, he disposed of over §2,000,00 worth of liquor without apply-
ing any portion thereof to his liquor debts; that his monthly income
since the incurrence of the debts hes been sufficient to allow him to
make substantial payments against his debts, but that. he has failed
soto do, and that he is possessed of property which could be applied
to his debts but has disregarded his obligation so to do. The fore=-
going summery of accused's conduct, evidencing as it does, the ability
to satisfy a substantial portion of his debts, and his failure so to
do warrants, in every respect, the findings of guilty of the eight
offenses alleged of dishonorable failure to pay debts in violation
of Article of War 96.

In this view of the case it 1s unnscessary, in the Board's
opinion, to consider rulings adverse to the defense in connection
with the testimony of Van Eck.

30
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Paid checks of accused payable to others than the creditors ale-
leged, to the number of 103, comprising Prosecution Exhibits 53 and
57, were admitted in evidence over objection by the defense. The
purpose of the checks was to evidence the profligate manmer of living
of accused coincident to the period within which he was a liquor
dealer. The defense claimed and the accused testified, without con-
tradiction, that at an interview with Criminal Investigation Division
agent Calvin Roffus, the interview not being prefaced by the warning
prescribed by Article of War 24, Roffus promised to help accused,
and in reliance upon the promise accused secured ths checks in ques-
tion end gave them to Roffus. Accused also testified that Major
Kraisel, his superior, advised him to turn over the cheocks in order
to avoid an investigation with the attendant publicity. Whether the
mentioned advice was volunteered by Kraisel or sought by accused is
not shown. It was also shown that in the spring of 1949 accused took
a course in Military Justice and attained a grade of "93 plus.® The
defense contends that simce prior to handing over the checks accused
was not apprised of his rights under Article of War 24, and as he was
induced to give the checks to Roffus by virtue of the latter's promise
of help, it was error to admit the checks in evidence. We do not agree.
Presupposing that the evidentiary situation outlined is within the pur-
view of Article of War 24, it is shown that although accused was not
advised of his rights under Article of War 24 he had been an officer
since 1943 and was otherwise aeware of such rights having teken a
course in Military Justice in 1949, presumably a course prescrited by
Ireining Ciroular Noe. 7, Department of the Army, 14 March 1949, If
an accused person is aware of his rights under Article of War 24 other
than by warning by the person to whom his statement is made the state-
ment is competent (MM, 1949, par 127a, p 157). The circumstances of
Roffus' vague promise of help, and the advice of Major Kraisel are
not of such nature as to render imvoluntary the accused's act of giving
to Roffus the checks in issue (CM 335052, Vemsrable, 2 ER=-JX 19,36).

We further are of the opinion that the warning prescribed by
Article of War 24 does not apply to the evidentiary situation dis-
olosed by the record of trial., The paid checks constituting Prosecu-
tion Exhibits 53 and 57 arse not statements or admissions within the
meaning of Article of War 24. Otherwise, it does not appear that any
unlawful means were employed by Roffus to obtain the checks.

The defense also objected to the admission in evidence of the in-
ventory of liquor taken on 6 Januery 1950 at Fort Hamilton on the ground
that accused was not apprised of his rights under Article of War 24
prior to his signing the inventory. The evidence shows that accused
was most amxious to inventory the liquor and to arm himself with a re-
ceipt by the inventory officer. The latter signed the inventory at
accused's request, and in his signing of the inventory, accused acted
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as a volunteer. This transaction was not within the purview of the
24th Article of War,

Accused was also found guilty of three offenses of making and
uttering checks with intent to deceive, then not having and not in-
tending to have funds ondeposit for payment thereof in violation of
Article of War 96 (Spec 1, Chg I; Specs 1,2, Add'l Chg III). The
checks in question were made payable to liguor dealers, one being
payable to Peel Richards, Ltd., the creditor alleged in Specifica=-
tion 11 of Additional Charge III, and the other two to Schenley who
emerged relatively unscathed financially from their transactions with
accused.

The earliest check involved was dated 5 December 1949, was dreawn
upon the National City Bank of New York payable to "Schenley Ind. Inc."
in the amount of $577.00 and bears the purported signature of accused
(Spec 2, Add'l Chg III). Accused admitted testimonially the fact of
his authorship and utterance thereof and that the check was in pay=-
ment of his account with Schenley. The record of accused's account
at the drawee bank reflects that at the close of busimess on 5 December
1949 accused's balance was $107.06. The record of transactions for
the following day, 6 December, shows that among other transactions the
account was debited for a check in the amount of $577.00 and credited
in the same eamount for a returned check. The transactions for 6
December including the debit and oredit entries of $577.00 resulted
in a balance of §202.31. The account was closed on 12 December 1949
with a zero balance. At no time from 6 December on is a balance ree
flected amounting to $577.00. Accused implicitly admitted that he was
eware that his account was insufficient when he uttered the shsck in
question, and stated that he was expecting a payment from Schneider with
which he would cover the oheck. The check was returned unpaid. The fore=
going summary of the evidence shows that accused being aware of the debil-
itated status of his acocount nometheless issued the check in question ‘
knowing that he had not sufficient funds on deposit for payment thereof,
and from the circumstance that he did not thsrsafter have sufficient funds
on deposit it may be inferred that at the time of utterance he did not
intend that he should have sufficient funds on deposit (CM 336515, Stewart,
3 ER=JC ‘115, 130-131).

The pmext check in point of time was dated 21 December 1949, amd
was drawn upon the Colomial Trust Company payeble to "Peel Richards,
Ltd" in the emount of $500.00 and bears the purported.signature of ace-
oused as drawer (Spec 1, Chg I). Accused admitted the making and
uttering of the check and that it was given in part payment of his
account with Pesel Richards,

The last check was dated 29 December 1949, and was drawn upon
the Colonial Trust Company payeble to "Schenley Ind. Inc." in the
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anount of $594.18 and bore the purported signature of accused (Spec 1,
A43d'1 Chg III). This check was evidenced by a photostatic copy thsreof.
Accused admitted that he drew the original check and gave it to Schenley
in payment of his account. We here refer to pages 19 and 20 of this
opinion where the record of accused's account is set forth. From a
perusal of that record it is epparent that payment by the drawee of

the checks payable to Schenley in the amount of $594.18 and to Peel
Richards in the amount of $500.00 would have resulted in the sacoount
being overdrewn an additional amount of almost $1100.,00. The defense
seeks to show that as to the Peel Richards check accused had a suffi-
cient balance in the bank when the check was uttered and that accused
attempted to cover each of the two checks in question, While accused
may have had sufficient funds in the bank when he uttered the Peel
Richards check, it is evident that such funds became hypothecated to
other checks issued by accused. Had the two checks in question been
paid by the bank relying on the accused to cover the two checks, it is
obvious that other checks of accused broadcast by him at or about the
seme tims would have been unpaid or the bank would have suffered a

loss. While it may be true that accused with reference to any particular
check might not have entertained an intent that it be not paid, his con=-
duct as exemplified by the record of his account shows that as to some
of his checks he, perforce, must have entertained such intent. 4s in-
tent is best evidenced by events, the court was Jjustified in conocluding
that as to the two checks in question, at the time of their utterance,
accused knew he did not have and did not intend to have sufficient funds
on deposit for payment thsreof (CM 336515, Stewart, supra).

A finding of intent to deceive as alleged in the three specifica-
tions here considered may be based on findings that an accused made and
uttered a worthless check in payment of an anteocedent debt with know-
ledge of the imsufficiency of his ascount and the intent that it be
not sufficient (CM 329503, Frith, 78 BR 83,89,90). The findings of
guilty of Specification 1 of Charge I, and Specifications 1 and 2 of
Additional Charge III are warranted by the evidence. '

Ascused was also found guilty of misepplication of the services
of a govermment employee in violation of Article of War 96. The evi-
dence shows that at the times alleged one James DiPaola, a Civil
Service employee of the Govermment, during working hours for which
he was paid by the Govermment, ran errands, at accused's direction,
in connection with accused's liquor business, and on occasion took
accused's oar to a garage for servicing. Such conduct constitutes a
violation of Article of War 96 (ClM 261505, Allen, 40 ER 267,272).

Finally, accused was found guilty of the sale of intoxiocating

liquor on a military post, the Brooklyn Army Base, in violation of
Section 38, act of 2 February 1901 (31 Stat. 758); 10 U.S.C. 1350;
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M.Le. 1939, Sec. 310, in violation of Article of War 96 (Spec 2, Chg I). '
The cited provision of law provides as follows:

"The sale of or dealing in beer, wine, or any intoxicating
liquors by any person in any post exchange or canteen or Army
transport, or upon any premises used for military purposes by
the United States, is hersby prohibited. The Secretary of War
is hereby directed to carry the provisions of this section into
full force and effect."

Pursuant to the authority granted to implement the act there was
in full force and effect at the time in issue a regulation promulgated
by the Secretary of the Army prohibiting the sale of intoxicants upon
any premises used for military purposes by the United States.

"The sale of or dealing in intoxicating liquors (in-
cluding beer, wine, or other malt or vinous beverages con-
taining an alcoholic content in excess of 3.2 percent by
weight ), regardless of what the transaction is called or how
it is effectuated, is prohibited if title to such intoxicating
beverage passes or changes upon any premises used for military
purposes by the United States." (ilemorandum No. 210-10-7,
Department of the Army, 9 Oct 1947)

In effect, the specification alleges a violation of the Secretary's
Regulation, for which violation, viz.: a violation of a standing order,
a criminal penalty attachos (UCHM, 1949, par 117c, sec. A, p 142).

The evidence shows that at the place, New York Port of Embarkation,
and approximate date alleged, accused sold a case of inbtoxicating liquors
to Michael Magliano, and that the place of sale was used for military
purposes. The findings of gullty of Specification 2 of the Charge in
violation of Article of War 96 are warranted by the evidence. ‘

5. ‘Accused is 30 years of age, married,and the father of two
children. He is separated from his wife. He is a high school graduate
and attended the University of Pittsburgh for three years. In civilian
life he was employed as en insurance salesman. He had enlisted service

from 15 October 1941 until 14 iay 1943 when he was commissioned a second . .

liesutenant. He was promoted to first lieutenant on 1 October 1944. He
was separated from the service on 5 February 1946 and was recalled to
active duty on 5 August 1948. He served in Panama from 8 April 1942
to 2 December 1942, and in the European Theater from 1 October 1943 to
25 November 1945. His efficiency ratings of record are "Superior® (5),
and "Bxcellent® (4). His overall efficiency ratings are "119," "089,%
and "051" (2).
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The Board of Review has considered a brief and oral argument in

behalf of accused presented by Frederick Bernays Wiener, Esquire, and
Thomas H. King, Esquirse.

6. The court was legally oconstituted and had Jjurisdiotion of the
person and of the offenses. No errors injuriously affecting the sub-
stantial rights of acocused were committed during the trial. The Board
of Review is of the opinion that the record of trial is legally suffi-
oient to support the firdirgs of guilty and the sentence and to warrant
confirmation of the senmtemce. A sentence to dismissal is authorized
upon conviotion of violations of Article of War 96. '

M s JehAsGoCe
/44«—-‘/ ;{ M s JeheGoCo
}’\N"{anu(\ﬁ. / » J.A.G.C.
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( (12) DEPARTMINT OF TEE ARMY
Office of The Judge Advocate General
Washington 25, De Ce

JAGU CM 343752

UNITED STATES NEW YORK PORT OF EMBARKATION

Yo Trial by G.CuM., convened at Heade
guarters, New York Port of Embarkatiom,
5 June, 10-1%, 17, 19-21, 25, 28, 31
July and 1-3 Augnst 1950, Dismissal,
total forfeitures after promulgation,
and confinement for four years.

Mrst Lieutenant SIDREY
SCORATW’ 0‘1592®7, Tms.
portation Corps, 9201
Tecknical Service Unit-
Transportation Corps

Ve e S S g s N st St

Opinion of the Judicial Council
Harbaugh, Brown and Mickelwait
Officers of The Judge Advocate Gemeral's Corps

1. Pursuant to Article of War 504(2) the record of trial and the
opinion of the Board of Review in the case of the officer nzmed above
have been submitted to the Judicial Council which submits this its opiniom
to The Judge Advocate Gemeral, .

2. Upon trial by general court-martial the accused plesaded not guilty
to and was found guilty of the following alleged violations of Article of
War 96: selling intoxicating liquor to a civilian empleyee of the Department
of the Army, betweemn the dates of 1 September 1549 and 3 Jamuary 1950 on
the military post of Brooklyn Arxy Bage, Brooklyn, New York, in violation
of a Federal statute prohibiting the sale of intoxicating liguor on an
Army reservation (Iaws, February 2, 1901, Ckapter 192, 38; 31 Stat, 758;

10 USCA 1350) (Specification 2, Charge Ii 3 kmovingly and willfully applying
to his owvn personal use and bemefit, at the New York Port of Exbarkation,
Brooklyn, New York, from on or sbout 15 November 19%9 to om or about 20
December 1549, the services of a civilian employee of the Departmemt of
the Army during hours that the United States paid for and was exclusively -
entitled to said services (Specificaticn 1, Additicmal Charge I); wrongfully
and wlavwfully, witk intent to deceive, making and uttering the three
following described checks on or about their respective dates, in each case
as part payment of his indebtedamess to the payee, then well knowing that he
did not kave and not intending that ke should have sufficient funds in the
drewee bank to meet payment of the check when presented for paymemts (1)
~ drawn on The National City Bank of New York, Busk Terminal Branch, Brooklyn,
New York, dated 5 December 1949, payable to the order of "Schenley Ind. Inc®
in the amount of $577.00, drawn by "Sidney Scoretow™ with a notation thereon
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" "Ft, Hamiltom Rec Group Brooklyn N.Y." (Specificatiomn 2, Additiomal Charge

III), (2) drawvn on Colonisl Trust Company, Kingsboro Office (Brooklyn,

New York), dated 21 December. 1949, payable to "Peel Rickards Ltd.™ in the

amount of $500,00, dravn by "Sidney Scoratow® (Specificatiom 1, Charge I),

and (3) drewa on Colonial Trust Compeny, Kingsboro Office, dated 29 December

1949, payable to “Schenley Ind, Inc." in the amount of $59%.18, drawm by ‘

*31dney Scoratow” (Specification l, Additional Charge III); and dishonoredbly

failing and neglecting to pay the eight following described debis for

~ merchandise purchased, during tke periods commencing as respectively indicated,

and in each case terminating om or about 19 April 1950, at New York City,

wnder Additional Charge III: (1) to Rational Distillers Products Corporation

in the total amownt of $4601,10 from the due date of eack of the several

portions of said amownt, commencimg on or about 20 October 1949 (Specificatiom

10); (2) to Distilled Brends, Inc. in the total amownt of $6661.05 from the -

~ dne date of each of the several portiomns of sald amount, commemcing on or

. about 1 November 1949 (Specificatica 9); (3) to Peel Richards, Ltd. in the

total smount of $2030.74# from the dne date of each of the several portions

of said smount, commsncing on or about 16 Movember 1949 (Specificatiocn 11);

(k) to Heublein Sales Company, Inc., in the total amoumt of $3054.80 from

the dne date of each of the several portions of said amownt, coamencing on

or about 17 November 19%9 (Specification 4); (5) to Standard Food Products

Corporation in the total amount of $2711.37, from the due date of eack of

the several portiocns of saild amount, cammencing on or about 22 Novezber

1949 (Specification T7); (6) to Hirem Walker Distributors, Ince in the sum

of $3262,85 from on or about 28 November 1949 (Specification 6); (7) to

Fleischmann Distilling Corporation in the total amount of $2937.78, from

the dne date of each of the several portions of said amount, commsncing on

or about 15 December 1949 (Specification 8); and (8) to Julius Wile Sons &

Coxpany, Ince, in the sum of $587.00 frem on or about 25 December 1549

(Specification 5).

- No evidence of prevavus convictioms was introduced, The accused

-was sentenced to be dimissed the service, to forfeit all pay and allowances

to became due after the date of the order directing execution of the semtence,

~ and to De confined at hard lsbor for four years, The reviewing authority
approved the sentence amd forwarded the record of trial for action under

Article of War %8, : .

3¢ The evidence 1s substentially as set forth by the Board of Review
in its opinion amd will be stated anly to tae extemt material to the
discussion herein, The Judicial Council concurs with the Board of Review
that the record of trial is legally sufficient to support the findings of
enllty of Additicmal Charge I and Specificatiom 1 thereo? (misspplication
of civilian employee's services) (Q 261505, Allemn, 40 BR 267, 272).

Under Specification 2, Charge I, the accused was charged with and
convicted of selling intoxicating ligquor to an Amy civilian exyloyee cn
2 military post in violation of a Federal statute of 1901 prokibiting such
sale, and in violation of Article of War 96, The statute (Sec 38, act of
Feb 2, 1901 (31 Stat 758; 10 USC 1350; ML 1949, sec 210, p 203)), inter alia,
Prohibits the sale of intoxicating liquors upon axy premises used For
military purposes by the United States and directs the Secretary of War to

N .
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carry its provisions into full force and effect. Inasmuch as the statute
prescribes no penalty for its violation and the specification does not
characterize the sale as illegnl or wrongful except as a violation of the
statute, the question arises whether the specification states an offemse
in violation of Article of War 96. In United States v, Evans (1943), 333
U.S. 483, the Supreme Court held tkat & civil indictment under a Federal
statute, which the court comstrued as falling to prescribe a penalty for
the offense charged, was properly dismissed, The statute involved in the
Evans case was penal in nature, whereas the statute with which we are

here concerned is essentially an administrative prohibition of the sale

of intoxicants upon military premises., Without deciding whether and under
vhat circumstances the violation of a pemal statute whichk prescrides no
punishment for such violation constitutes a military offense, we are of
the opinion that the violation of the statute in the instant case is a
military offense in violation of Article of War 96, notwithstanding the
fact that no penalty is prescribed in the statute. That ites violatiom
constitutes conduct to the prejudice of good order and military discipline
i8 evident from its sudbject matter and from the direction in the statute

to the Secretary of War to enforce its provisions (see Memo 210-10-7, DA

9 Oct 47, par 3). Boards of Reviewv have held that a violation of Section
38 of the act of February 2, 1901, constitutes a violation of Axrticle of
War 96 (M 307050, Pasguariello, 60 BR 179, 181, and cases therein cited),
Such being the case, it follows that the specification states an offense

in violation of that Article. In view of the faregoing, it is umnecessary
to considexr whether, as the Board of Review herein states, the specification
in effect alleges a violation of the directive pramulgated by the Sec¢ stary
of the Army pursuaat to the authority of the act (Memo 210-10-7, supza)e We
concur with the Board of Review in its opinion that the findings of guilty
-of Bpecification 2, Charge I, are warranted by the evidsnce,

. Under Specification 1 of Charge I and Specifications 1 and 2 of
Additional Charge III, respectively, the accused was convicted of wrongfully
and unlawfully making and uttering, with intent to deceive, three checks,
in each case as part payment of his indebtedness to the payee, then well
knowing that he d1d not have and not intending that he should have sufficient
funds in the drawee bank to meet payment of the check when presentede The
evidence relating specifically to these alleged offenses i1s substantially as
follows,

On 5 December 1949 the accused drew a check in the zmount of
$5T7.00 payadle to the order of "Schenley Ind, Inc." upon The Naticmal City
Bank of NHew York, Busk Terminal Branch, Brooklyn, New York, in part payment
for liquors purchased. The check was presented for payment on 5 December
but was retwrned on 6 December because of insufficient funds. On.12 December,
at the bank'’s direction and without requesd dy the accused, kis accoumt therein
was closeds On or about 12 December the check was again presented for payment
and on 13 December was again returned. The accused evidently never made the
check goode The record of the accused®s account with The Natiomal City Bank

of New York (Pros Ex 82) shows the following. At the close of business on
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2 December (Friday) the accused®s final balance was $977.82. On 5 December
(Monday), when the check was presented for payment, it was dishonored because
o? insufficient funds. Deposits totaling $1135.75 made on 5 December were
offset by payment of additicmal checks, leaving a final balance on that day
of $107.06, without the payment of the check in questicn. On 6 December,
allowing for & deposit of $82,%0, the balance was $202,31, and on 7 December,
allowing for a deposit of $513.00, payment of other checks left the balance
at $263.77« On 13 December the bank drew a cashier's check for this last
balance payable to the accused, thereby closing out his account, The accused
tostified that the check in question was dishonored because an expected
payment from Sclneider was not forthcoming, .

On 21 December 1549 the accused drew a check in the amount of
$500,00 payable to the order of "Peel Richards Ltd"™ upon Colonial Trust
Compeny, Kingsboro Office, Brooklyn, New York, in part payment for liquors
. ode The check was presented for payment on 28 December but was
returned on 30 December because of insufficient funds. "Around February"
the accused offered to make this check good. The ledger.account of the
accused in Colonial Trust Company (Def Ex 0) shows the following. His
balance on 20 December 19%9 (Tuesday), the date preceding that of the
check, was $2890.71, on 22 December it rluctuated from $1926.81 to $3168ohl,
closing at $2283.39, and on 23 December (Friday) ths dalance was $2504.39.
On 27 December (Tuesday) it increased from $2416,01 to $2657.51, dbut the
debiting of the amounts of the check in question and other checks resulted
in the account's being overdrawn to the extent of $453.99 on 28 December,
The crediting of the instant check upon its dishomor restored the account
to a plus balance of $46,01, and a esubsequent deposit of $1650,25 on the
same date brought the closing balance to $1696.26. Apparently ths check
was again presented for payment on 30 December and again returned on 3
January 1950 because of insufficient funds. The condition of the accused®s
account subsequent to 28 December 1549 will be comsidered in commection with
the thixd check, to which we ncw turn.

On 29 December 1549 the accused drew a check in the amount of
$59%.18 payeble to "Schenley Ind. Inc” mpon Colonial Trust Compeny, Kingsboro
Office, in part payment for liguors purchased, The check wvas presented for
payment on 30 December 1549 but was returned, apparently on 3 Jamuary 1950,
because of insufficient funds. The accused made the check good on 10 March
1950, The accused’s ledger account (Def Ex 0) shows the following, EKis
balance on 29 December 1949 (Thursday), the date of the check, was $746,80,
and on 30 Decembor was $959.16. But at the opening of busimess on 3 January
1950 (Tuesday) his account was overdrawn to the extent of $1437,38, The
reason for this deficiency was the presentation on 30 December of, among
others, checks aggregating $159k.18, which included the instant chsck and
the $500,00 check payable to Peel Richards, Limited, drawn on 21 December,
discussed above, The cancellation of this $159%.18 debit on 3 January 1950 °
loft a balance of $156.80. Subsequently on that date the balance was increased

to $1083.33.
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. The question presented i1s whether the foregoing evidence establishes
beyond a reasonable doubt that the accused, at the time of issuing each of
the three checks, knew that he did not have sufficient funds in the drawee
bank to meet payment thereof, did not intend to have sufficlent funds therein,
and intended to deceive, as alleged. The evidence shows that the accused's
final balance on the last business day prior to the date of the first check,
Monday, 5 December 19%9, was more than sufficient to meet payment of the check,
On the day of its presentation, the seame day on which it was issued, the
accused effocted a substantial deposit, Because of the presemtation of
mmerous additional chscks on that day, however, the account was insufficient
to mest payment of all the checks and this check was dishomnored. On the
date of the second check, Wednesday, 21 December 1949, the accused®’s balance
was more than adequate to meet its payment, The same was true for a week
thereafter, inclnding a part of the day, Wednesday, 28 December, whean the
check wvas presented for payment. Also subsequent to its dishonor om that
day the accused effected a deposit which was ample to cover it, Within
somevhat over a month, he offered to make the check good. On the date of
the third check, Thwrsday, 29 Deceuber, and for a part of the next day,

" when it was presented for payment, the accused's balance was more than
adequate to meet its payment. The presentation of numerous additional
checks on 30 Decexber resulted in a substantial overdraft in his account
and in the dishomor of the check in question. However on 3 and 4 Jemmary
1950 substantial deposits were made which would have been sufficient to.
pay the check in question and nearly the total amount of other checks
dishonored an 30 Decembar, The accused made the check good in March 1950,

It thms appears that although the accused did not exeroise
adequate caution to insure the sufficiency of his dalance for paymemt
of all checks presented as a result of his extemsive financial operaticms,
he 414 make substantial deposits in his accounts which were received jJust
too late to cover the checks, Although even the intent to defreud may be
implied from the fact that the check was dishonored because of lack of
funds in the accused's account (CM 338736, lucas, 6 BR-JC 259, 263, and
cases therein cited), such inference is rebuyttable by proof of circumstances
negating 1t (see MM 1949, par 125a, p 152), Under all the evidence, we
are not canvinced beyond a reascnable doudt of the accused®s gnilt as charged.
In view of the sufficiency of his account immediately preceding the date of
the first check and on and after the dates of the other two checks, we are
unable to conclude that the accused knew his acocount was insufficient when
heo 1ssued the checks, His substantial deposits in each case are incomsistent
with the inference that he did not intend kis account to be sufficient to
pay the checks, In owr opinion, while the evidence shows inexcusadle care-
lessness on the accused's part in connectiem with his bank acocounts, we are
not convinced that with respect to any of the three checks the accused
entertained an intent to deceive (see CM 280882, Hofferber, 53 ER 391, 398;
CM 285445, Canavan, 56 BR 73, 82; CM 298601, Schippers, 58 ER 301, 308-309;
CM 318727, Hoffmen, €8 BR 1, 1k-15), The evidence, however, in ocur opinica,
does establisk his guilt of the lesser included offenses of wrongfully and
wnlawfully making and uttering the several checks without intending to assure
that he skould bave sufficient funds in the drawee bank for payment thereof
(Ib1d; see CM 335159, Smith, 2 BR-JC 69, 78). '

1 £o
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Under Specifications 4 through 11, incluaive, Additional Charge
IIT, the accused was convicted of dishonorsbly failing and neglecting to
pay eight debts totaling $25,855.69, for merchandise purchased, during
various periods, commencing on or about 20 October 1549 and all terminating
on or about 19 April 1950, It is contemnded by counsel upon appellate
reviev that since the liquors for which the several cbligations were ‘
incurred were sold to the accused not as an individual but in a represemtative
capacity as officer in charge of some sort of organization of officers,
known as the Officers® Recreation Cormittee or Group or otherwise, and
since the creditors relied upon the credit of the accused not es an
individual dbut as a representative of that organization, the accused
d1d not become personally obligated and the debts were not his. Assuming,
arguendo, the validity of the premise that the creditors believed they were
gelling liquors to the accused not as an individual but as the representative
of an organization of officers, the conclusion dy no means follows, on the
evidence, that the accused did not become personally liable for the purchase
price and that the debts were not his peraonal debts, The inference 1s
clear from the record, and is supportsd by the testimony of the accused,
that the "organization” for which he purported to act as agent in purchasing
the liguors, had no existence in fact or in law and was purely fictitious,
The rule in New York State, where the several sales were completed, as
vell as in other Jjurisdictions, i1s that one who enters into a contract in
the name of a fictitious or nonexistent principal becomes individually .
obligated under the contract (Puro Filter Corporation of America v, Tmabley
(24 Dept, 1943), 266 App Div 750, 41 NYS 24 k72, and cases therein cited; -
see 11 Dee Clothing Co.,.Inc. v. Marash (1928), 247 XY 392, 160 NE 651, and
cases therein cited; see gemerally ammotation, 126 AIR 11143. It therefore
follows from counsel's premise, in the light of the evidencs, that the
several debts were in law the individual, persci..) debts of the accused,
On the other hand, accepting as true the accused's i~stimony that in ordering
the liquors he was acting as agent for Van Eck but concealed that fact from
the sellers, the conclusion is equally inevitadble that Ls became individually
liable for the purchase price. Again, the rule In New York State as well as
in other Jurisdictions is that an agent who enters into a contxru~t for an
undisclosed principel is individually dbound to perform the contract (E1l Dee
Clothing Co., Inc v. Marsh, supre; Rogalsky et al v. Ryan et al (htk Dept,
1549), 275 App Div 79k, 89 NYS 24 722; see generally ammotation, 150 ALR
1303). It therefore follows also under this view of the evidence that the
several debis were in lav the individnal, personal debts of the accused.
. Moreover, in our view, the record as a whole shows that the accused actually
was dealing with the sellers as a principal on his own dehalf, ‘

- It 1s contended, however, that since the accused®s failure to pay
the several debts was the result of mere inability to pay and was not '
accompanied dy fraud, evasion or indifference, such failure was not dis-
honoreble and did not constitute an offense in violation of the Articles of
Waxr, Specifically, the argument is that the accused's failure to pay for
the liquors purchased was caused by the failure of Van Eck and Schnsider teo
fulfill their agreement to pay him for the liquors after delivery to them,

A
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and that the accused reported the situation to the Port Chief of Staff

in Jamuary 1950. There is substantial authority that neglect to pay

debt3 does not violate the Articles of War unless the attendant circum-
stances are such as to make the neglect dichcmorsble. The dedbt mmst have
been contrected under false representations or the failure to pay be
characterized by fraud, deceit, evasion, or false promises, and the

neglect continued for an uncomscionable period (Winthrop's Militery Law

end Precedents, 24 Ed, 1920 Reprint, p 715, fu 42; CM 343316, Eapriley,

BR-JC Nov 1950, p 13; CM 341067, Waterman, 7 BR-JC 45, 583, 61, and cases
therein cited). There isalso=uthority, however, that wreangfully neglecting
and failing to pay a debt, as where the fallure is acccrpanied by in-
difference by the accused to his obligatiom, ccmstitutes cenduct discreditable
to the military service and violative of Article of War 96 (CM 270641, Saith,
45 BR 329, 337-338, 343, and cases therein cited). .

There 18 no dispute that the ssveral d¢” .  Ich we have

concluded were the personal obligations of the a . wers due and
payable and were not paid for substantial psriod Jdleged. The
apalysis of tho evidence by the Boaxd of Review strates that the

accused recelved income and possessed funds and ..  ,t8, including real

estate, vhich would have ensbled him to pay at le..: a substantial portiea

of the debts in questicn had he chosen 8o to apply them, but that instead :
of doing so he expendsd a substantial porticm of some $6,000,00 can extreavagant
living during the period of his indsbtedness. These facts ere established
oven exclunding from considerstion the 103 checks drzwn by the accuzed and
payadble to others than creditors nzmsd ir the specificatinms under consideration
(Pros Exs 53, 57). It is therefore unnecessary, in cur view, to determine
vhether or not such checks were properly admitted in svidence, and we express
no opinion as %Yo the correctness of the canclueicu of the Board of Review on.
this point. We ccacur with the Board of Revisw tiai in view of the evidence
there 1s »o need to comsider the propriety of ths lavw member?s rulings with
respect to Ven Eck's testimony., Under the foregoing enalysis of the evidence
in this case, we are not convinced beyond & ressonsble doubit that the accused's
fallure t0 pay his debts was dlshonorabls s0 as to be violstive of Article of
Var 95, Omn ths cther hard, we are of the opini - ihat his fallure was
characterized by such negligence and indiffereiice a3 to Lkring dlscredit .
upon the military service end was thuas wrengfnl end dincrelitadls, in violatien
of Article of War 96. The offemse prover is incindsi within that charged

(oM 270641, Smith, supra; see CM 340355, Colamea, 6 ER~JC 35, Lk, k7).

4, For the foregoing ressone, the Juiisial Ceuncil is of the opiniea
that the record of trlal 1ls legally sufficiwat to support only so mmch of the
findings of guilty of Specificatliom 1 of Chargs I and Specificaticns 1 and
2 of Ajditicmal Charge IIT a8 Involves finlings in each case that tha accused
wrongfully and unlavfully made end uttered the dsscribed check as alleged,
then not intending to assure that he ehould bave sufficlent funds in the
drawee bank to meet payment of sald check when presented for payment; legally
sufficient to supprort only 80 mmuch of the findings of guilty of Specificaticns
% t0 13, both inclusive,of Additionsal Charge III &3 invelves findings in
each casp that the accuszed wrongfully and dlacrediiadly failed and neglected
to pay the dedt under the circumstancesd alleged; and legally sufficient to

7
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“support the remaining findings of guilty and tho zemtence and to warrent
confirmation of the sentencoe, However, under all the circumstances of
the case, Inclnding the modifications herein made respscting a mumber

of the £indings of gullty, the Judicial Comncil recozends that the une-
exocuted portion of the sentence to confinement be remittod,

s BWMW |

Robext ¥, Brown, Brig Gcn, JAGC Ce B. Kickelwait,




{80) DEPARTMFNT OF THE ARMY
Office of The Judge Advocale General

TIE JUDICTAL COUNCIL

Yarbzugh, Brown and Mickelwalt
Officers of The Judge Advocate Ceneral's Corpe

In the foregoing case of First ILieutensnt Sidney Scoratow,
0-1502027, "'mnepowtatlon Corps, 9201 Technical Service Unit-
Transrortation Corps, upon the concurrence of The Jvdge Advocate
Ceneral only so much of the findings of guilty of Specification 1
of Charce I end Specifications 1 and 2 of Additionm]l Charge III 18
approved as involves findings in each case that the accused did at
the place and time alleged wrongfully and unlawfully make and
utter to the payee named the check described as part payment as
alleged, the accused then not intending to assure that he should
have sufficient funds in the drawee bank to meet payment of said
check when presented for payment; only so much of the findings of
guilty of.Specifications 4, 5, 6, 7, 8, 9, 10, and 11 of Additional
Charge III is approved as involves findings in each case that the
accused, beilng indebted to the creditor named at the place, in
the amount end for merchandise purchased as alleged, which amount
became due and payable and on which part payments were made as
alleged, did at the place and for the periods alleged wrongfully
ané discreditably faill and neglect to pay saild debt; and the
sentence 1s confirmed and willl be carried into exocution. The
United States Disclplinary Barracks or one of its branches is
desi od a8 the placd of confinement.

Robert W. Brown, Brig Gen, JAGC C. B. Mickelweit, Brig Gen, JAGC

. L, Harbaugh, Jr. ig Ge > JAGC
Chaimanpf

I concur in the foregoing action. Under the direction of
the Secretary of ‘he Army and upon the recommendation of the
Judicial Council, the unexecuted portion of the confinement
adjudged is remitted.

(2

(o ) yileza2 oy
E. 1l. DRANNON

Major General, USA

The Judge Advocate General
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Office of The Judge Advocate General
Weshington 25, D.C.

JAGK - CIM 343792

14 DEC 1950

UNITED STATES 'FRANKFURT MILITARY POST

)

)
Ve ) Trial by G.C.M., convened at

: ) Frenkfurt-am-Mein, Germeny, 19

First Lieutenamt DUSIAN A. )
KRIVOSKI (0-1281757), Finance )
Department, 77524 Finance )
Center. )

Qctober 1950. Dismissal, total
forfeitures after promulgation,
and confinement for two (2)
years.

- e - — -~ —— -

OPINION of the BOARD QOF REVIEW
BARKIN, WOLF and LYNCH
Officers of The Judge Advocate General's Corps

1. ‘The record of trial in the case of the officer named ebove has been
examined by the Board of Review and the Board submits this, its opinlon, to
the Judicial Council and The Judge Advocate General.

2. Accused was tried upon the following charge and specification;
CHARGE:s Violation of the 93d Article of War.

Specification: 1In that, First Lieutenant Dusian A. Krivoski, FD,
. 7752 Finance Center, in conjunction with Captain Willard E.
Finley, 7752 Finmance Center, did, at Friedberg, Germany, on
“or about 3 August 1950, feloniously steal nine thousand,
nine hundred and ninety dollars (£9,990.00) in Military Pay-
ment Certificates, the property of the United States.

He pleaded guilty to and was found guilty of the charge and specification.
No evidence of previous convictions was introduced. He was sentenced to be
dismissed the service, to forfeit all pay and allowences to becomes due after
the date of the order -directing execution of the sentence and to be confined
at hard labor at such place as .proper authority may direct for two years.
The reviewing authority epproved the sentence and forwarded the record of
trial for action under Article of War 48. .

3. .Evidence

ae. For the Prosscution

By letter dated 11 October 1949, notification was given of the approval -
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‘by the Secretery of the Army of the appointment of accused as cdeputy dis-
bursirg officer to Colonel Semuel J. Taggart, Finance Corps, disbursing
:offlccr at 7752 Finence Center, Friedburg, uermany, and on 3 August 1950 ac-
cused was serving in that cepacity (R 17, Pros Ex 2). By paregraph 15,

Special Orders Number 166, Headquarters, Frankfurt Militery Post, 2 August
1950, Major David V. Jones, Jre., Captain Willard E. Finley, and Second
Iieutenant Ted R. Hayes were esppointed as a committee for the purpose of
destroying superseded and mutilated Militery Payment Certificates at 7752
Finence Center on 3 August 1950 (R 13, Pros Ex 1). Three series of certificates,
Series 461, 471, and 472, were represented in the currency to be destroyed.
Series 461 and 471 had been superseded, butbt Series 472 was currently in use

(R 14, 21). The committee met on the morning of 3 August 1950 in the office

of Colonel Teggart, and then proceeded to the main veult (R 13,18,19). The
mein veult wes divided into three inner vaults and the committee proceeded

to inrer wvault iJo. 1. Meanwhile, Sergeant First Class John Je. Sullivan, dJra
and the accused went into immer vault No. 2 to count the money which was. to

be destroyed. They bundle-counted the money to be destroyed and pleced the
‘bundles in 12 footlockers. Bach footlocker contained the count attained by
Sullivan and the accused. When each footlocker was loaded it was brought to
the committee which in turn counted the certificates by bundle (R 9, 14).

After the comuittee completed its count which was compared with the tally
shcets contained in the footlockersand found to be identical, further comparison
was made with ™the total from the Accounting records" which also was found to
be identical save for a "60-cent difference" which was satisfactorily explained
(R 9, 14-15). Verification was completed by 11:00 a.m. (R 14).

Upon completion of the verification, the committee nacked bundles of
currency in three wooden boxes in order to determine the most expeaitious
manner of destroying currency in an emergency. After packing the three boyes,
all the footlockers and boxes were placed in the vault which the accused’
locked, and the committee adjourned for lunch (R 10,15). The committes, ac=
companied by accused and Sulliven, returned to the vault et about 1330, took
out the three boxes which had been prepared for the experiment ard tried burn-
ing them in three different ways. At 1500 they returned to the vault and took
the rest of the money to the furnace room where it was burned (R 10,15).

At about 1600 Colonel Taggert had occasiou to go to the main vault, and
in inner vault No. 2 found in a cashicr's box a package of money which should
have been destroyed. He took it to his office and found that the package
contained $9,990.00 worth of ten dollar denomination Military Payment
Certificates ¢f Series 472, the series currently in use (R 19-21). At 1630
hours, Colonel Taggart received a call from accused who stated that he was
"scared™ and wished to talk to him privately. Accused ceme to Colomel
Taggartis office and after reiterating that he was "scared" told Colonel
Teggart that not all the money which was to have been dcstroyed had been
destroyed, thuat ! . »ad been talked intosemething and had withdrawn a package
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of "ten dollar bills."™ Accused added that he had placed the package in a
cashier's box in the wvault, and at Colonel Teggart's insistence informed the
latter as to the identity of the ™second party" in the incident (R 21-22).

On' 7 August 1950, accused was interviewed at the 52d Criminal Investige-
tion Department by Sterling P. Griffin, Special Agent of the Criminsl Investi-
zation Branch, Provost lLarshal Division, EWQM, end Lieutenaut Painter of the
Criminal Investigation Department., Griffin explained to accused that he was
investigating irregularities which were alleged to have occurred at the Finance
Center on 3 August. After Lieutenant Painter advised accused of his rights
under Article of Viar 24, the latter gave a verbal account and subsequently e
written statement of his activities on 3 August. Griffin identified Prosecu=~
tion Exhibit 4 as the written statement made by accused and it was admitted
in evidence without objection (R 26-27).

In Prosecution Exhibit 4, accused, in great detail, related the procedure
followed on 3 August to accomplish the destruction of mutilated mcney end
corroborated the other prosecution evidence in this respect. He also related
that after being assigned to the Finence Center he became acquainted with
Captain Willard E. Finley who thereafter constantly urged that accused abstract
money which was supposed to be turned over to a destruction committee. - On the
morning of 3 August 1950 while the committee was in session, Finley telephoned
accused and asked him to stop by Finley's office prior to going to lunch. Ac-
cused went to Finley's office and Finley again urged him to remove a package
of money. Accused left Finley!s office for lunch without reaching a decision..
After lunch the committee reassembled end a detail supervised by Finley and
accused removed the experimental boxes from the vault. Finley and accused
together with some Germen laborers were left alone in the vault. Finley
suggested that this would be a good opportunity to remove a package from those
remeining in the vault, and then left. Accused removed a package of "ten
dollar ($10.00) bills" and placed them in a cashier's box in vault No. 2. .

He rejoined the committee and remained with it until its task was completed.
He returned to the office with the committee shortly before 1600 hours. As

he approached his desk, he was told by Corporal Howard E. Perkins that the
Colonel had brought some money up. Accused's conscience was bothering him

and he was in a nervous state. Immediately after having the destruction
schedules signed by the committee, he sought an eudience with Colonel Taggart,
and upon seeing Colonel Taggart "made a full confession" of what had occurred
(Pros £x 4).

. be For the Defense

Aocused, after being apprised of his rights as a witness, elected to
testify in his own behalf with reference to his personal and militery back-
ground (R 35). :
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He testified that he is 34 years of age, married, and the father of
two children, a boy three years of age and a girl approximately a year
and a half. His wife and children were then awaiting transportation to
the "States."” He grew up in West Virginia and Pennsylvania and had ap-
proximately three years of college training, In civilian life he did
general clerical work. He entered the military service in August 1940
and was commissioned a second lieutenant in October 1943 and was assigned
to the Finance Department. He received awards for participation in three
campaigns during the war, He was "a member of the reserve" from 1945 to
1948 when he was recalled to active duty. His current tour of duty in
Europe extends from August 1949 (R 36-38).

Colonel Taggart, Sergeant Howard F. Perkins, Sergeant First Class John
Je Sullivan, Jr. and First Lieutenant Ted R. Hayes, all fellow members with
accused of the 7752 Finance Center, and Major Shelton Gaddis, a former
superior of accused, testified as to the excellence of accused as an offi-
cer, and as to his general goed reputation (R 24-25, 29-34).

L. Discussion

~ Accused has been found guilty of larceny, which is defined as "the
unlawful appropriation of personal property which the thief knows to be-
long either generally or specially to another, with intent to deprive the
owner permanently of his property thereinn (MCM, 1949, par 180g, p 239).
Aside from accused's pleas of guilty, which do not appear to have been
improvidently made and to which accused adhered after full explanation
of the effect thereof was made to him, the uncontradicted evidence shows
that accused abstracted from a quantity of packages of Military Payment
Certificates, property of the United States, which were to be destroyed,
a package containing $9,990.00 worth of Military Payment Certificates.
The certificates although presumably mutilated by use, were of a series
currently in circulation, and for the purposes served by Military Pay-
ment Certificates were as good as certificates then in circulation.
Accusedts act, in taking the package of certificates and thus preventing
their destruction, constitutes the unlawful appropriation requisite to
larceny. The evidence otherwise shows that the taking of the certificates
was accompanied by an intent to deprive the United States permanently of
its property therein. The findings of guilty of larceny of $9,990,00 of
Military Payment Certificates, property of the United States, in violatien
of the 93d Article of War are warranted by the record of trial.

It has been urged by appellate counsel for accused that accused was
deprived of the effective assistance of counsel at the trial and, heace,
‘the proceedings are "fatally defective.®

We take judicial notice of CM 343938, Finley, as we are empowered 0
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to do (CM 326170, Davies, 75 BR 179,184)s In that case, which was tried
prior to the instant case, Finley was charged with stealing and conspiring
to steal in conjunction with the accused in this case the same military
payment certificates involved in this case. The regularly appointed defense
counsel who was present throughout Finley's trial at Finley's request was
Captain Roy H. Adams., Captain Adamsa! actual participation in Finley's
trial was more or less limited, examination and cross-examination of wit-
nesses being conducted exclusively by individual counsel., In the trial of
Finley, in so far as the subject matter is common to that of the trial ef
accused, the principal witness against Finley was accused, who incriminated
himself as effectually as he incriminated Finley. Shortly after the com-
mission of the offenses for which he was tried and convicted, accused
spontaneously confessed his participatien therein to his superior, and
later voluntarily gave a written detailed account of his offense to the
Criminal Investigation Division. In this written account, which was ad-
mitted in evidence at his trial, accused showed graphically how he was in-
duced by Finley to commit the offense.

Accused was represented at his trial by Captain Adams, the regularly
appointed defense counsel, who, as is noted above, was the regularly ap-
rointed defense counsel for Finley. In this connection, accused as a wit-
ness for the prosecution in the Finley case was aware of the circumstance
that Captain Adams was of counsel for Finley. Accused pleaded guilty, and
adhered to his plea after being apprised of the effect thereof., Accused
limited his testimony to biographical data. It is urged that the uncon=-
tradicted facts show only an attempted larceny and hence counsel was inef-
fective in allowing accused to plead guilty. We have elsewhere indicated
our opinion that the facts sustain the offense of larceny. It is also
urged that defense counsel should have stressed the circumstance that ac-
cused was induced to commit the offense by Finley. This had already been
shown by prosecution evidence, accused's pretrial written statement.

There is nothing in the instant record of trial which evidences any
disloyalty by Captain Adams to accused. Accused had openly proclaimed
his guilt upon three occasions prior to his trial. ' Whether Captain Adams
advised his plea is not shown by the record of trial, but, if he had, we
do not perceive any evidence of disloyalty to accused from such advice
under the circumstances. The evidence indicates that the plea may have
been dictated by accused's conscience. Military counsel, in any event,
from the nature of their office which precludes any financial gain for
their defense of an accused person, are free from imputations of disloyalty
which may attach to counsel for hire in similar circumstances.

5. The reviewing authority designated the Branch United States Dis-
ciplinary Barracks, New Cumberland, Pennsylvania, or elsewhere as the
Secretary of the Army may direct, but not in a penitentiary, as the place
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of confinement. Paragraph 87b, Manual for Courts-Martial, United States
Army, 1949, provides on page 97:

nIf the sentenee of a general court-martial as ordered executed
provides for confinement, the place of confinement will be desig-
naeted. In cases involving #* dismissal and confinement of offi-
cers, *#*% the confirming authority will designate the place of
confineament,”

In the instant case, pursuant to the provisiens of Article of War 48(c)(3),
the confirming authority is the Judicial Council, acting with the concur-
rence of The Judge Advocate General.

6. Accused's biographical data, and data as to service as related by
him in his testimony are substantially corrcborated by records of the Army.
Otherwise records of the Department of the Army show as to accused the
following efficiency ratings: "Excellent" (3), "Superior" (2), and the
following overall efficiency ratings: w129," #101,® and "077."

7. The court was legally constituted and had jurisdiction over the
accused and of the offense. No errors injuriously affecting the substan-
tial rights of the accused were committed during the trial. The Board
of Review is of the opinion that the record of trial is legally sufficient
to support the findings of guilty and the sentence and to warrant con-
firmation of the sentence. Dismissal is authorized upon conviction of
a violation of Article of War 93.
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JAGU CM 343792

UNITED STATES FRANKFURT MILITARY POST
Trial by GeCeM., convened at
Frepkfurt-am-Main, Germany,
First Iieutenant DUSIAN A. 19 October 1950, Dismissal,
KRIVOSKI, 0-1281757, 7752 total forfeltures after
Finance Center : promulgation, and confinement
for two years.

Ve

Opinion of the Judicial Council
Harbaugh, Brown and Mickelwalt
Officers of The Judge Advocate General's Corps

1. Pursuant to Article of War 504(2) the record of trial in the case
of the officer named above and the oplnion of the Board of Review have been
submitted to the Judicial Council which submits this its opinion to The
Judge Advocate General,

2. Upon trial by general court-martial the accused pleaded guilty
to, and was found guilty of, feloniously stealing in conjunction with
Captein Willard E. Finley, of the accused's organization, $9990.00 in
Military Payment Certificates, the property of the United States, at
Friedberg, Germany, on or about 3 August 1950, in violation of Article
of War 93. No evidence of previous convictions was introduced. He was
sentenced to be dismissed the service, to forfeit all pay and allowances
to become due after the date of the order directing execution of the sentence
and to be confined at hard labor for two years., The reviewing authority
approved the sentence and forwarded the record of trial for action under
Article of War 48, The Board of Review 1s of the opinion that the record
of trial 1s legelly sufficient to support the findings of guilty and the
sentence and to warrant confirmation of the sentence.

3. The facts are fully stated in the opinion of the Board of Review.

At the time of the commlssion of the alleged affense the accused
wvas, and had been for some time prior thereto, a duly appointed deputy
disbursing officer to Colonel Semuel J. Taggart, Finance Corps, the dis-
bursing officer at 7752 Finance Center, Friedburg, Germany (R 17; Pros Ex 2),
As such, the acoused had access to the main vailt at the Finance Center,
vhich was subdivided into three smaller vaults. Both the accused and
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Colonel Taggart had the combination to the main vault and the accused
had the key to vault No. 2 and Colonel Taggart the key to vault No. l.
For use in case of an emergency, each officer had a key "to the other
room" (R 18). According to the accused he had "a complete set of keys"”
for the vaults in his safe in the cashier's office (R 27; Pros Ex %),

On 2 Aungust 1950 the Commanding Officer Frankfurt Military Post
appointed a committee consisting of Major Devid W. Jones, Jr., Captaln
Willard E, Finley and Second Liecutensnt Ted R. Hayes to destroy superseded
and mtilated Military Payment Certificates at 7752 Finance Center on 3
August 1950 (R 133 Pros Ex 1). The committee assembled in vault No. 1 on
that morning (R 14) and the accused, assisted by & non-commissioned officer, -
went to vault No, 2, removed the certificates to be destroyed from dbins
where they had been kept, bundle-counted them, packed them in footlockers,
and delivered them to the committee in vault No. 1 (R 8, 1k)., The money
to be destroyed consisted not only of superseded series but also of mutillated
certificates of series 472, currently in use (R 14)., The committee verified
the count and then packed same of the certificates in three wooden boxes fer
the purpose of conducting an experiment to determine the most effective way:
of destroying currency in the event of an emergency (R 1k). The footlockers
and the three boxes were then locked in vault No., 1 and the committee adjourned
for lunch (R 15, 27; Pros Ex k).

When the certificates were turned over to the committee for des-
truction, the committee had custody of them (R 22). Thereafter, and pending
thelr destruction, the certificates were ordinarlly locked in footlockers,
the key thereto being retained by the senior member of the committee, but
that practice was not followed on this occasion because there was so much
money in the lockers they could not be closed (R 27; Pros Ex 4),

According to the accused, for almost & year prior to this time,
Captain Finley, who was also assigned to the Finance Center, had been
suggesting to the accused that he steal for their 2oint benefit a package
of the certificates scheduled for destructlon. This, however, was the
first occasion on which Captain Finley had been a member of the destruction
committees Shortly before lunch on the day in question the accused, in
response to a telephone call from Captain Finley, visited the latter's office
where the suggestion was renewed (R 27; Pros Ex 4),

In a sworn pretrial statement the accused saild that after lunch
while he and Captaln Finley were supervising the removal from the vault
of three wooden boxes contalning certificates, Captain Finley observed
that this was a good opportunity to take & package of the certificates
and then left to joln the rest of the committee. Almost immediately
thereafter the accused removed a package of ten dollar dills from an open

footlocker in vault No. 1, took it to vault No, 2 and placed it in a cash
box which he locked., He then locked both vaults and Joined the committee

to assist in the destructlon of the certificates (R 27; Pros Ex 4),

In the meantime, Colonel Taggart, in visiting vault No., 2 in
search of some checks, discovered the cash box and upon opening it found a
vackage og ten dollar bills, series 472, amounting to $9,990.00 (R 19, 21;
Pros Ex 3. -
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On returning to his office the accused, according to his statement,
was Informed by a non-commlssioned officer that Colonel Taggart had
"brought some money up." "Badly bothered by [kis/ * * * conscience
and in quite a nervous state,” the accused after furnishing the commitise
with cer’es of the destruction schedules, which the members signed,went
to Colonel Taggart and admitted his complicity in removing the certificates
(8 21, 22, 27; Pros Ex 4), To the best of the accused's knowledge, Captain
%ialey wes not aware that the accused had taken the money until after the
laster's conversation with Colonel Tarpart (R 27; Pros Ex 4),

Sul:sequently, on 7 Lugust 1950, after being fully advised of his
rights vnder Article of War 24, the accused made a complete and detailed
confession to a Special Apent of the Criminal Investigation Branch, Provost
Marshel Division, Euvopean Comwnand (R 27; Pros Ix 4)., This statement was
read t0 the court end introducel in evidence as an exhidbit (R 27). !

¥or his rart in bhe avenis of the day, Captain Finley was tried
snd convicted of, amonge other thincs, stealing and conspiring to steal the
esme certificates here involved, his trial being concluded on > Cctober
1250, The accueed testified acainst Captain Finley end during the course
of hie teatimony fully implicated himself., The regularly appointed defense
councel at Captain I"inley's trial was Captain Roy H. Adems, Infantry, a
member of the Bar of the Suvpreme Court of Texas, Captain Adams was present
throughout Captain Finley's trial and took an active part therein, as shown by
an affidavit which was not before the Board of Review, although the main
burden of the defense was borne by individual civilian counsel,

Thereafter, on or about 6 Cctober 1950, pursuani to the provisions
of Article of War 46b, the charges which are the subJect of the present
trial were investlgated. 4t this pretrial investigation the accused, at
his own request, was represented by Captain Adems. The court which tried.
the accused and on which Ceptain Adams served es defense counsel was not
appointed until 11 October 1550, The charges were served on the accused on
12 October 1950, -

At the trial which took place on 19 October 1950, the defense
counsel stated in open court and in the presence of the accused that the
latter desired to be defended by the regularly appointed defense counsel
(Captain Adams), Captain Adams stated at the trial without contradiction
by the accused that he had advised him of the meaning and effect of a plea
of guilty and of his rights to take the stand., Notwithstanding this, the
law member fully instructed the accused on both points (&1 7, 35). The
accused took the stand for the limited purpose of testifying about his
background, family status and prior military service, Defense counsel
in examining witnesses develoved the facts concerning the accused's proupt
confession, his complets cooperation with the authoritles and his prior
good character (R 23, 28), He made a closing argument on behalf of the
accused (R 38) and subsequently wrote to the reviewing authority recormending

clemency.

L, On appellate review of the record of trial, it was contended that
the accused's plea of guilty was improvidently entered since he was guilty
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at most of attempted embezzlement, that his defense was perfunctory and
ineffectual and that because of defense counsel's prior connection with
the defense of Captain Willard E. Finley 1t was impossible for him to
represent the accused with "undivided fidelity."

The distinction between larceny and embezzlement has been
abolished (AW 3 and 9k; MCM 1949, par 180g, p 239), but in view of the
contention made it 18 necessary to advert to 1it,

An essential element of larceny is that there must be a trespass;
that 18, the property must be taken from the owner's possession without
his consent. Accordingly, unlawful approprietion of property by one
rightfully in possession of it is not larceny but embezzlement (MCM 1928,
var 149z, p 172; par 14Sh, p 173)s On the other hand, if one having custody
or "bare charge" of property converts it to his own use it is larceny (1d;
2 Wharton's Criminal Law (12th Ed.), secs 1197, 1198), ‘

"Possession is the present right and power absolutely
to control a thing, and not only includes those things of
which one has actual manual grasp, but extends also to those
things that are in his house or on his land, or in the actusal
manual care and keeping of his servents or agenta"(MCM 1928,
par 149g, p 172) ,

The accused was appointed a deputy disbursing officer pursuant to
the provisions of the Act of 3 July 1926 (k& stat, 888; 31 U.S.C. 103a)
which constitutes a deputy so appointed an agent of the disbursing officer.
Eis access to the certlficates was for the limited purpose of preserving
them intact pending the appointment of a committee to destroy them and to
assist that committee in 1ts misslon when 1t was appointed, As an officer
Junior to the disbursing officer and as the latlter'!s agent he was subject
to his control in dealing with the money to which he had access and,
accordingly had mere custody of it. As the Board of Review stated in
G 220398, Yeager, 12 3R 397, 400,

- "Although accused was mess officer end as such had
charge of the property issued to the mess, his removal of
the cans of tuna fish was a trespass within the law of
larceny. Eis powers as mess officer with respect to the
property were limited to care thereof for the single purpose
of operating the mess as en agency of the Government and for.
the benefit of the military personnel of the hospital., His <
sontrol over the vroperty was subject to the control of his
superior officers. Such being tbe case, he had 'custody!
only of the property as distinguished from 'possession?,
Possession, the 'present right and power absolutely to control!
(par 149g, M.C.M.) the property, remained in the United States," -
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See also CM 252103, Selevitz, 33 BR 383 (mess officer); CM 275547, Garrett,
48 BR 77 (mess officer); CM 277030, Williams, 51 BR 85 (communications
officer in chargc of communication equi ‘p‘m‘e“"ntS 3 CM 324235, Durant, 73 BR

Lo (officer in charge of officers club); C 325484, Dallman, 74+ R 253
(officer in charge of railhead).

Moreover, even the accused's custody of the certificates was
attenuated, if not obliterated, when they were deliversed to the committee
for destruction. This committee had been avpointed by superior headquarters
for that sole purpose. It was their responsibillity to see that they
received the correct amount of money from the Finance Center and that
that amount was destroyed. Colonel Tageart indicated clearly in his
testimony that once the money was delivered to the committes, they had
control of 1t, In addition, it had been the practice in the past, after
the amount had been verified, to keep the money wnder lock and key with
the key in the possession of the senlor member of the cormittee, thus
effectively suaranteelng that they and only they would have access to 1it,
The mere fact that this practice was not followed on this particular
occasion because the footlocker could not be locked did not vary the
accused's legal relation to the certificates and make his taking of them
any less a trespass,

Since, therefore, the accused did not have possession of the
certificates, the slightest asportation of them dby him with intent to
steal constituted the crime of larceny. The fact that the certificates
remained in one of the vaults because it was elther too cumbersome or
too dangerous for the accused to remove them therefrom is lmmaterial,
Thus in People v. Lardner, 300 Ill 264, 133 N,E. 375, 19 AL.Rs 721,
vhere the defendant removed some bags from a showcaese, put them in Nle
overcoat nocket and then left the coat on the counter of the store, the
court, in holding that the defendant was not gulltyof atiempled larceny
but of larceny, said,

"Taking goods and putting them into a place for
convenient removal is the taking of property, and if one
takes the goods of arosther out of the place where they
are put, although he 1s detected before they are actually
carried from the owner's premises, the crime is complete,
as in the case of the removal of an article from one place
to another in the same house.”

Accord Eckels v. State, 20 Ohlo St. 508; State v. Rozeboom, 145 Iowa 620,
12k NW. 783, 29 LoR.A. (N-S.) 37. See Annotations in 19 A.L.R. T2k,

We conclude, therefore, that when the accused removed the
certificates from the footlocker with a present, existing intent to
appropriate them to his wwn use, he was gullty of larceny, which is
unlawful appropriation by trespass., It follows, therefore, that the
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accused is guilty of stealing in violation of Article of War 93 (MCM 1949,
mar 180g, p 239).

5« Thus, in our opinion, the defense counsel at the trial did not
demonstrate ineffectiveness when he failled to raise tho point that the
accused at most was gullty of attempted embezzlement., He can hardly
be censured for taking what we think to be a correct view of the law,
Although he might have argued the question, even i1f he thought it without
merit, such a suggestinn ignores the unenviable position in which the
accused had placed himself, He had fully and volubly. admitted his muilt.
He came to court as a eupplicant, not as a litigent. TIn a very real
sense his counsel would have to dbargain from wealmess and not from
strernzih, Any attempt by him to ralse a technical distinction between
the completed offense and an attempt, praticularly in view of the fact
that the frustration of the crime was due to mere chance and not to any
merit of the accused, might very well have rrejudiced him in his quest
for leniency. It was a question of trial tactics, and we arc not. prepared
to say that counsel was delinguent (See CM 337951, Lawrence and Smith,

5 BR=JC 395, 397, Lk2l).

Much the same can be -saild about counsel's fallure to stress more
vigorously the fact that the accused committed the offense at the instigetion
of Captain Finley. This was adequately brought out 1n the statement the
accused made to the special agent which was read to the cHurt and was before
it as an exhibit. Further sfforts on the accused's part to shirk or minimize
his responsibility and place blame on Captain Finley might well have redounded
to his disadvantage. Counsel was entitled to believe that under the circum-
stances of this case, a manly assumption by one ¢f resvonsibility for his own
delinguencies is a good deal more likely to create a favorable impression
than a cringing attempt to visit one's sins on someone else's head.

Nor are we of the opinion that the accused's defense was perfunctory
or inadequate. Again it was a questlon of trlal tactics, and Captain Adams
did what a great many lawyers of undoubted competency have done when they
represented clients whose gullt was obvious - admit gullt and seek leniency.
Once that course was adopted, a course which the accused by his prior
confessions made almost Inevitable, little could be done that was not done.
Evidence of prior good character and service and an indication of the hard-
ship that would befall his famlly were the obvious points to develop, and these
were developed. Furthermore Captain Adams did not stop there. After the
hearing he made a strong plea for clemency in the form of a letter to the
reviewing authority,.

Finally, the results of the trial do not establish that the

defense failed in its plea for clemency. The accused, a mature officer,
‘committed a serious crime., He was placed in & position of trust and
confidence which he disregerded for his own personal gain. That he was
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not successful was due to the sheerest chance for which he is entitled
to no oredit. In view of these facts, it 1s not at all evident that with
any other counsel, or with any other mode of defense, the court would have

benn any more lenient,

6. In our opinion, Captain Adams' prior participation in the defense
of Captain Finley did not. disable him from defending the accused effectively.
The alleged conflict of interest 1s more apparent than real.

In the first place, there is an absence of any campelling motive
on counsel's part to protect Captain Finley at the accused's expense, He
assisted in Captain Finley's defense not for any reason of pecuniary profit
nor, so far as we know, from any motive of personal affection., He was
simply performing a duty assigned to him by superisrr authority. He had

‘nothing to gain by sacrificing the accused for the benefit of Captain

Finley, and there 18 no reason for us to suppose that, wlthin the limits

of his ability, he d1d not do for the accused as much as he had already
done for Captain Finley. In addition, the trial of Captain Finley had been
concluded. He could assume that there was little likelihood that any
evidence elicited at the accused's trial would ever be used against Captain
Finley at another trial.

Secondly, there was a good and substantlal reason for maintaining
some consistency in the accused's story. He had effectively dbranded himself
as the rsuthor of %he crime and Captain Finley as the person who counseled
and advised it, Only by a radical change in his story could he possibly have
established his innocence or introduced additional mitigating circumstances,
Any such change would create a danger that the accused might have to stend
trial for perjury or destroy the impression of candid penitence which he
had sought so consistently to maintain, The plain faét of the matter is that
the accused had on three occasions told a consistent version of his cormission
of the offense with which he was charged and the events leading up to it.

It would have been hazardous in the extreme to change it at his trial,

Ceptain Adams undoubtedly concluded that the accused had so clearly established
his own guilt that there was nothing to do but formally admit it end plead

for mercy, . :

. It is also significant that the accused knew that Captain Adams
had assisted in the defense of Captain Finley whose trial had been concluded
on 3 October 1950, Thereafter, on or about 6 October 1950 the accused
selected Captain Adams to represent him at the pretrial investigation which
vas held pursuant to the provisions of Article of War 46b, For aught that
we know the very fact that Ceptain Adams was familiar with the case may -
have been regarded by the accused as an asset, .

Te For the foregoing reasons the Judicial Council is of the opinion
that the record of trial is lesally sufficient to support the findings of
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auilty and the semtence. In view of all the circumstances, hewever,
ineluding the faots that the acoused preuptly cenfessed, ceeperated
fully with the autherities by testifying at the trial ef an alleged
agoomplice, and thereafter pleaded guilty in his ewn trial, it is

re that the tence te ccnﬁnuunt be reduced te eno year, ,
Robert Wo Brewn, Bri?Gen, JAGC C. B, Micbolwa.it, Br:lg Gen, JAGC

s L. Harbaugh, Jr.,Brig Gen, JAGC
Chg.imn
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THE JUDICIAL COUNCIL
¥ 343792
 Harbsugh, Brewn sad Mickelvait
Officexrs of The Juige Advecate General's Cerps

In the feregeing case of First Lieutemant Dusian A, Kriveski,
0=1261757, T752 ¥inanse Centex, upen the cencwrrence e¢f The Judge
Advecate General the semtemce is cenfirmed and will bo carried imte
execution. The United States Disoiplinary Barresks er eze of its
Pranches is designated as the place eof unrmt. ,

u't Bﬁg Gen, JAGC Ce B. lﬂ.ckolmt, Brig Gen, JAGC

I eencur in the ferepeing actien. Under the directiem of the
Seeretary of the Arny and upen the recemmendiation of the Judielal
mu_mtmnmumumm.

N S

r.u.munal
Majexr Genexal, USA
The Judge Advecate Gemeral

- (Z )2 P

(6cu0 35, 27 March 1951),
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UNITED STATES

Lieutenant Colonel FRANK X.
CRUIKSHANK (024509L), s-h
Section, Headquarters Frankfurt .
Military Post.

FRANKFURT MILITARY POST
Ve Trial by G.C.M., convened at
Frankfurt-am-Main, Germany, 21
September and 5,6,9,10,11 and

12 October 1950. Dismissal,
total forfeitures after promulga-
tion, and confinement for three
(3) gears.

N N e’ N e N S S s

UPINION of the BOARD OF REVIEW
HAUCK, FITZHUGH, and IRELAND
Officers of The Judge Advocate General's Corps

The Board of Review has examined the record of trial in the

case of the officer named above and submits this, its opinion, to The
Judge Advocate General and The Judicial Council.

The accused was tried upon the following Charges and Specifica-

CHARGE I: Violation of the 94th Article of War.

Specification 1: In that Lieutenant Colonel Frank X. Cruikshank,

S-li Section, Frankfurt Military Post (at that time Quartermaster,
Company D", 7811 Station Complement Unit, Darmstadt Sub-Post),
did, in conjunction with Major Charles Be. Simms, Friedrich
Mangold, Karl Buensch, and Walter Roehl, at Darmstadt, Germany,
on or about 5 September 1949, feloniously steal three thousand
(3,000) gallons of gasoline of the value of more than Fifty
Dollars ($50.00), property of the United States, furnished

and intended for the military service thereof.

Specification 2: In that Lieutenant Colonel Frank X. Cruikshank,

S~ Section, Frankfurt Military Post (at that time Quartermaster,
Company "D*, 7311 Station Complement Unit, Darmstadt Sub-Post),
did, in conjunction with Major Charles B. Simms, Friedrich
Mangold, Karl Buensch, and Walter Roehl, at Darmstadt, Germany,
on or about 5 September 1949, wrongfully and knowingly sell
three thousand (3,000) gallons of gasoline of the value of more
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than Fifty Dollars ($50.00), property of the United States,
furnished and intended for the military service thereof.

Specifications 3 and L: (Nolle Prosequi).
Specification 5: (Finding of not guilty).
CHARGE II: Violation of the 96th Article of War.
Specification 1: (Finding of not guilty).

Specifications 2 through 7: (Nolle Prosequi).

Specification 8: In that Lieutenant Colonel Frank X. Cruikshank,

S-l4 Section, Frankfurt Military Post (at that time Quarter-
master, Company "D", 7811 Station Complement Unit, Darmstadt
Sub-Post), did, at Darmstadt, Germany, during the month of
April 1950, wrongfully and unlawfully obtain from the POL
field of the Darmstadt Military Sub-Post approximately one
hundred (100) gallons of gasoline through the use of European
Exchange System POL coupons, in violation of letter, subject: -

8 Transfer of Gasoline and Engine Oil Dispensing Responsibilities

to EUCOM Exchange System," Buropean Command, AG 463.7, GPA-
AGO, dated 27 June 1949, paragraph 1.

Specification 9: In that ILieutenant Colonel Frank X. Cruikshank,
S-l; Section, Frankfurt Military Post (at that time Quarter-
master, Company "D", 7811 Station Complement Unit, Darmstadt
Sub-Post), did, at Darmstadt, Germany, during the month of
May 1950, wrongfully and unlawfully obtain from the POL field
of the Darmstadt Military Sub-Post approximately one hundred
(100) gallons of gasoline through the use of European Exchange
System POL coupons, in violation of letter, subject: "Transfer
of Gasoline and Engine 0il Dispensing Responsibilities to
EUCOM Exchange System," European Command, AG L63.7, GPA-AGO,
dated 27 June 1949, paragraph 1.

Specifications 10 through 15: (Nolle Prosequi).

Speclflcatlon '16: In that Lieutenant Colonel Frank X. Cruikshank,
S-l, Section, Frankfurt Military Post (at that time Quarter-
master, Company "D", 7811 Station Complement Unit, Darmstadt
Sub-Post), did, at Darmstadt, Germany, during the month of
April 1950, wrongfully and unlawfully sell one hundred (100)
gallons of gasoline to Friedrich Mangold, in violation of
Circular No. 21, European Command, 12 September 1949, para-
graph 2, Ordinance No. 38, Article 1, paragraph lb.
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Specification 17: In that Lieutenant Colonel Frank X. Cruikshank,.
S-4 Section, Frankfurt Military Post (at that time Quarter-
master, Company "D", 7811 Station Complement Unit, Darmstadt
Sub~Post), did, at Darmstadt, Germany, during the month of
May 1950, wrongfully and unlawfully sell one hundred (100)
gallons of gasoline to Friedrich Mangold, in violation of
Circular No. 21, European Command, 12 September 1949, para-
graph 2, Ordinance No. 38, Article 1, paragraph lb.

He pleaded not guilty to all Charges and Specifications. He was found
guilty of Specifications 1 and 2 of Charge I, both with exceptions and
substitutions, of Charge I, of Specifications 8, 9 and 16 of Charge II,
of Specification 17 of Charge II with exceptions and substitutions, and
of Charge II. No evidence of previous convictions was introduced. He
was sentenced to be dismissed the service, to forfeit all pay and
allowances to become due after the date of the order directing execution
of the sentence and. to be confined at hard labor at such place as proper
authority may direct for three years. The reviewing authority approved
the sentence, and forwarded the record of trial for action under Article
of 'W‘ar )-18 .

3. Evidence.

The evidence contained in the record of trial pertinent to the find-
ings of guilty is summarized as follows:

a. For the prosecution.

The court took judicial notice of Circular No. 21, Headquarters
Furopean Command, 12 September 1949; of Military Government Ordinance No.
38, 12 September 1949; of Letter AG L63.7 GPA-AGO, Headquarters European
Command, Subject: Transfer of gasoline and Engine 0il Dispensing Respon-
sibilities ‘to EUCOM Exchange System, 27 June 1949; and of Circular No. 21,
Headquarters European Command, 2 February 19L49. Copies of these documents
were offered and received in evidence as Prosecution Exhibits 1, 2, 3 and
L, respectlvely, without objection (R 18,30).

The accused was quartennaster at Darmstadt Military Sub-Post, Darmstadt,
Germany, which position he occupied during the time of the alleged offenses
(R L2-43). Among other officers and employees of the Quartermaster Section
were: Major Charles B. Sims, the accountable officer for Class I, II, III
and IV supplies (R L2,u4), Mr. Walter Roehl, a German civilian in charge
of the Darmstadt Military Sub-Post POL field (R 85), and Mr. Hans Willert,

a German civilian employed as "a secretary® in the accused's office (R
135,138). Mr. Friedrich Mangold, 35 Hermannstrasse, Darmstadt, Germany,
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a German national (R 29), operated an upholstering business and had a
contract with the Darmstadt Military Sub-Post Quartermaster for furniture
repair (R 19).

Gasoline for Darmstadt Sub-Post, prior to the summer of 1947, was
stored at the Darmstadt airport. During that summer it was transferred
to a POL (Petroleum and its products) field within the Darmstadt Sub-Post
area (R 88). Between February and May 1948, a shipment of "emergency
gasoline™ was received at Darmstadt. This gasoline was "secret gasoline!
(R 82), "it belonged to the emergency war goods and was on a secret file
with the accountable officer"® (R 89). It was stored in an underground
bunker within the POL field (R 88).

Major Sims became accountable officer for quartermaster supplies at
Darmstadt Sub-Post in April 1948 (R L48). Upon assuming accountability he
made an inventory of the gasoline and other supplies with the former
accountable officer (R 48-L9). He was unaware, however, of the existence
of the underground bunker on the POL field or of the fact that additional
gasoline was stored therein (R L9,52). He first learned of the existence
of the gasoline in the bunker in June or July 1949 (R 49,52). At that
time there was approximately LOOO gallons of gasoline in cans in the
bunker. The cans were rusty, leaking and in bad condition (R 52,95).
Pursuant to the accused's orders, the gasoline was removed from ire
bunker, transferred from cans to drums and stored in a shack on the POL
field (R 59,83,174). There were approximately 60 drums containing a
total of 3000 gallons of gasoline so stored (R 83). (One witness stated
that upon removal from the bunker, the gasoline was stored in cans with
other emergency gasoline in a separate section of the POL field (R 89,95,
97)) Major Sims did not assume accountability for this gasoline at the
time of its discovery as the accused ordered him not "to pick it up" on
his stock record accounts pending a decision as to its disposition (R 51,

59).

“In July 1949 a change in the type of coupons used by units to draw
gasoline from quartermaster POL points was directed by higher headquarters.
All units were directed to turn in old type coupons in their possession
by 15 July. This exchange of coupons resulted in an overage in coupons
of 3000 gallons of gasoline accruing. to the credit of the Darmstadt
quartermaster (R 80,81,86). These surplus coupons were surrendered to
the Frankfurt depot and 3000 gallons of gasoline drawn therefrom against
them (R 86,123). This gasoline was stored in 55-gallon drums in a sepa-
rate enclosure within the Darmstadt POL field (R 123-124). It was not
picked up on the accounts of the accountable officer but was held by the
chief of the POL field" to cover any shortages which might develop in
the future (R 86). The accountable officer was advised of the surplus
(R 88,96,97,125). He, however, denied on the stand any such knowledge or
that any report of such a surplus had been made to him (R 50,159-160).
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About the first of September 1949, the accused visited Mangold's
shop in Darmstadt and requested him to accompany the accused in the
latter's car. In the car, the accused stated to Mangold that "he wanted
to do some business" concerning gasoline. As Mangold was unable fully
to understand the accused, both proceeded to the accused's house where
the accused's maid, Mrs. Gertrud Frey, acted as interpreter (R 19,20).
There the accused advised Mangold that he had 3,000 gallons of gasoline
which he desired Mangold to sell for him. Mangold undertook the commission
and ascertained the current price to be from 60 to 65 pfennigs per liter
(R 20,21). Mangold arranged for the sale of the gasoline to an acquaintance
named Koerbel and further arranged for the transportation of the gasoline
from the Darmstadt Quartermaster Depot to temporary storage in Darmstadt
by a German trucking agency, Transport Hessen Kolonne. The accused gave
Mangold a document signed by himself and Major Sims authorizing Mangold
to pick up 3000 gallons of gasoline at the Darmstadt Quartermaster Depot
(R 21,22,26). Koerbel paid Mangold 6,643 (or 6,634)(R 130) marks for the
gasoline which money the latter delivered to the accused (R 22,129).

The accused's maid, Gertrud Fre) . corroborated Mangold's testimony
concerning the gasoline transaction dascribed in the preceding paragraph
to the extent that she remembered Mangold calling at the accused's house
on several occasions on one of which there was ®a conversation about
gasoline which Mangold was supposed to pick up." The accused told her
that this conversation "was confidential"™ (R 3i). However, she could
remember no details nor the amount of gasoline involved. Having been
declared a hostile witness and being subjected to cross-examination by
the prosecution, with the permission of the court (R 35), she admitted
that among other things, she had told the CID, "During this conversation
Colonel Cruikshank told Mangold that the gasoline had to be-sold on the
next day, an American holiday, and that Mangold had to furnish transporta-
tion, and Mangold agreed to it" (R 37). Later she repudiated her state-
ment to the CID by testifying that it was prepared by the CID on the basis
of .statements made by Mangold and that she had signed it under duress (R

39).

On 5 September 19,9, Labor Day, the accused called Major Sims at
his quarters in Darmstadt and informed him that he "had received a call
from the Theater Quartermaster to the effect that it was necessary for
us to make an emergency issue of gasoline to the International Relief
Organization and the gasoline would have to go to Lampertheim, which was
on our sub-post, and it would be necessary for jor Sims/ to remain on
duty that day until the issue was made" (R 43,153). Approximately 3000
gallons of gasoline were to be issued (R LL). As Major Sims was the
accountable officer for Class III supplies, he proceeded to the POL dump
where he contacted Mr. Roehl, whom he directed to make necessary prepara-
tions for the issue of the gasoline (R Lli,90). He also had an issue slip

17383
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to the International Relief Organization prepared which he signed author-
izing the issue of three thousand gallons of gasoline to that organiza-
tion (R L45,61,156). At approximately 1000 hours the same morning, the
accused telephoned Major Sims and further informed him that, as it was a
holiday, no Army - trucks were available to tra.nsport the gas and that "he
had made arrangements with Mr. Mangold, i 3 ¢ to transport the gasoline
s 3 3" (R L45). The accused further mstructed Major Sims to issue the
three thousand gallons of gasoline which was stored in drums in a separate
inclosure within the POL field (R 45,153). This three thousand gallons
of gasoline was not carried on Major Sims' books nor was he accountable
for it. It was extra gasoline which had been found in an underground
bunker on the POL field and was being held pending a decision by the
accused as to its proper disposition (R 48,59). It was gasoline stored
"in a separate barrack" which Mr. Roehl, who was in charge of the PCL
field, planned to use "to make up for the shortage" on monthly inspac-
tions (R 95).

Major Sims returned to the POL field when notified that a truck had
arrived for the gasoline. "* ¥ it was a truck used to deliver furniture
in and out of the field. The man who was in the truck had written authority
signed by somebody from IRO stating that he would be the man to sign for
the gas" (R 53). This man signed for the gasoline (R 158). ' The truck
driver was Josef Boehm, an employee of "Transport Kolonn:: Hessen." He
had been dispatched on 5 September 1949, with a 5-ton Ge. nan truck and
trailer to haul gasoline from "the Camp" in Darmstadt (R 98) ®to Winkel-

' kotter in Eberstadt." He made two trips hauling a total of "approximate— :
1y 60 barrels" of gasoline (R 99,100).

Major Sims reported accomplishment of the gasollne issue to the
accused (R 60); and, the following morning, delivered the issue slip to
him at his office (R 54,157). Subsequently, the accused informed Major
Sims that he had "taken care" of the issue of this gasoline Runder salvage
issue." As the accused was the salvage officer, Major Sims made no
objection (R 55).

On 5 September 1949, Mr. Mangold approached Paul Winkelkoetter who
owned "a pipeline business" at Eberstadt, Germany, with respect to the
storage of some gasoline. Later that day sixty drums were delivered to
Winkelkoetter's place of business. As this amount was far in excess of
that which Winkelkoetter agreed to store, he insisted that it be removed
promptly (R 103). Forty drums were removed that day by a Mr. Koerbel and
the remaining twenty, the following day (R 103-104). The gasoline deliv-
ered to Winkelkoetter was sold by Mr. Mangold to other Germans at prices
varying from 65 to 70 pfennigs per liter (R 107,110,111,112). The principal
buyer, Rudolf Koerbel, paid Mangold approximately 6,600 marks for the L6
drums he received (R 111). Some of the drums were leaking, some were short
‘and others were only half full (R 26).
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An examination of the records of the Petroleum Section, Quarter-
master Division, USAREUR, for the month of September 1949 did not reveal
the issuance of any instructions or authority to the Darmstadt Sub-Post
Commanding Officer for the issue of three thousand gallons of gasoline to
the IRO on 5 September 1949 (R 131). Such a transaction normally would
not be processed through that office as IR0 was authorized to requisition
gasoline directly from post commanders (R 133).

Examination of the records of the Darmstadt Sub-Post reflecting
requisitions and issues of government gasoline during the period 1-15
July 1949, revealed receipts and issues of 18,921 gallons. No overages
or shortages were indicated for this period (R 65,68). Balance between
the receidts and issues of gasoline during this period was achieved by
preparation of a false woucher for 12 July 1949, indicating the issue of
4,525 gallons to transients, of which amount 3000 gallons was not in fact
issued (R 81, Pros Ex 8). The records of the Darmstadt Sub-Post POL
section did not reveal any record .f an issue of 3000 gallons of gasoline
to the IRO in September 1949 (R 80).

The official price of government gascline during the month of September
1949 was thirteen cents per gallon (R 64.69).

Independent of the transaction described in the foregoing paragraphs,
the adcused was indebted to Mangold in the sum of fifteen hundred marks.
He arranged to pay this debt in gasoline. Between September 1949 and 1 April
1950, Mangold received 86 cans of gasoline from the accused. During the
month of April 1950, he received 22 cans. During the month of May 1950,
he received 15 cans (R 23). Each can contained 20 liters of gasoline (R
25). The gasoline was obtained at the Darmstadt POL point by Hans Willert
and paid for with EES (European Exchange System) coupons furnished by the
accused (R 92,93,136,140). Willert was authorized by the accused to
deliver the gasoline to Mangold (R L7,135; Pros Ex 6), and he used the
accused's car for this purpose (R 23). The amount of gasoline drawn and
delivered to Mangold from time to time varied between three and ten cans
per trip (R 93,139). Altogether, Willert estimated that he made between
%wenty5and thirty trips involving a total of 75 to 90 cans of gasoline

R 140).

Mangold allowed the accused credit from between 12 to 15 marks per
"can for the gasoline (R 23). A4t this rate the total deliveries of gasoline

credited equalled the debt (R 2L).

The Darmstadt Sub-Post Commander had authorized the sale of quarter-
master gasoline at the Darmstadt POL field to certain individuals for EES
coupons subsequent to the transfer of individual gas sales to the EES (R

18,165). '

’
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be For the defense.

Three German witnesses, all of whom were employed at the Bahnhof _
Hotel, Darmstadt, Germany, on 5 September 1949, were called in an effort
to determine which one of them had called Major Sims for the accused on
that date. None of them was able to remember whether he had been on duty.
that day or had called Major Sims (R 180-193).

One witness was called in an effort to attack the credibility of
Ma jor Sims with respect to his testimony concerning the delivery of a
piano to an officer at EUCOM (European Command) Headquarters (R 193-199).

Having been duly warned of his rights as a witness, the aéEused
elected to be sworn and to testify as a witness in his own behalf as to
Charge I and Specifications 1 and 2 thereof only (R 204).* He denied any
knowledge, prior to the investigation made in June 1950 (R 211), of the
transaction inwvolving the 3000 gallons of gasoline on 5 September 1949
(R 205). He further denied authorizing Major Sims to issue 3000 gallons
of gasoline to the IRO on 5 September 1949, or any other date. He denied
ever discussing the sale of 3000 gallons of government gasoline with
Mangold or ever receiving any money from Mangold for such gasoline (R .
205). He further denied calling Major Sims on Labor Day, 1949, and dis-
cussing the issue of gasoline that day (R 206). He denied any knowledge,
prior to the pretrial investigation, of an overage of gasoline resulting
from the exchange of POL coupons in July 1949 (R 205).

! The accused testified that he was born in Cedar Rapids, Iowa, 20
March 1898; that he had attended various schools finally attaining the
degree of Bachelor of Philosophy from the University of Chicago (R 206~
207). He first enlisted in the Army 5 June 1917, and served with the
33d Division overseas during World War I (R 207). He received a com-
mission as a second lieutenant in the organized reserve in 1927 (R 208).
He was called to active duty in 1933 and served with the CCC until 1939
(R 209). He was recalled to active duty as a captain in February 1941,
and after ROTC duty in Chicago and a course at the "Command School" was
assigned to the "Air Corps." He commanded an "Air Corps Service Broup"
in England from 1943 to 1945, during which time he participated in several
bombing missions against the enemy. In connection with this duty he was
awarded the Air Medal with an 0ak Leaf Cluster and the Bronze Star (R 209).
He married in 1947 and has two children, one aged two years and the other

. seven months (R 209-210). He has 2l; years total commissioned service of
which 18 years were on active duty (R 210).

Shortly after the pretrial investigation in the instant case, Major

Sims approached him and told him "that the entire group of disgruntled
enlisted men and some disgruntled Germans whom /he/ had discharged had -
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got on a band wagon and were going to give /him/ the works" (R 210).
Major Sims recommended that he commit suicide (R 211).

On cross-examination the prosecution introduced in evidence a letter
from the accused to Major Sims concerning the charges brought against him
(Pros Ex 12). The accused admitted writing the letter and it was admitted
without objection after certain non-pertinent parts had been deleted by
mitual agreement between the prosecution and the defense (R 2114,215).

The accused admitted that he knew of the discovery of certain gaso-
line in an underground pit which was unfit for issue because of its condi-
tion (R 215-216). He did not testify as to the ultimate disposition of
this gasoline although he mentioned several plans which he had considered
for its disposal (R 216). (

c. Rebuttal for the prosecution.

Lieutenant Colonel Joe C. Lambert, Headquarters EUCOM, corroborated
the testimony of Major Sims concerning a piano shipped by Major Sims
f1m Darmstadt to Lieutenant Colonel Lambert in Heidelberg (R 231-232).

L, Discussion.

The accused was found guilty of stealing a quantity of gasoline,
the property of the United States, valued at more than $¥50.00, and of
selling the same gasoline to a German national, in violation of Article
of War 9. He also was found guilty of two violations of a EUCOM direc-
tive respecting the sale of gasoline to private individuals; and of two
violations of a EUCOM circular prohibiting, among other things, the re-
sale of articles obtained from EES or QM sources to Germanse

Larceny of property of the United States "furnished or intended for
the military service thereof," and the wrongful sale of such property are
derounced, among other things, as crimes by the SLth Article of War (AW
9L, MCM, 1549, Pp.297-298). Under the provisions of the Article, the
crime of larceny has been incorporated into the offense of stealing (McuM,
1949, Par. 181lh). The essential elements of proof of such crime are:

"(a) The appropriation by the accused of the property as alleged;
(b) that the property belonged to the United States and was fur-
nished or intended for the military service thereof, as

alleged;

(c) that such property was of the value alleged, or of some
value; and; '
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(d) the facts and circumstances of the case indicating that
the appropriation was with the intent to deprive the owrer
permanently of his interest in the property or of its value
or a part of its value." (MCM, 1949, Pars. 180g, 181h).

Stealing and the sale of the same property are separate offenses
and are properly chargeable in separate specifications (MCM, 1949, Par.
lBlg). The essential elements of proof of the crime of selling or wrong-
fully disposing of property being:

"(a) That the accused sold or disposed of certain property in
the manner alleged;

(b) that the property belonged to the United States and was
furnished or intended for the military service thereof;

(¢) facts and circumstances indicating that the act of the
accused was wrongfully or knowingly done; and

(d) the value of the property, as alleged." (MCM, 19L.9, Par. 181h).

Violations of\regulations, such as are involved in the specifications
of Charge II of which the accused was found guilty, are properly charge-
able as offenses in violation of Article of War 96 (MCM, 1949, Pars. 152b,
183a). ’

It is not contradicted that the accused was quartermaster of Darm-
stadt Military Sub-Post during the time of the commission of the offenses
alleged in the Charges and specifications. As a part of his duties he
exercised general supervision over the operation of a quartermaster POL
field located within the Darmstadt Military Sub-Post area. Gasoline and
other quartermaster Class III supplies for this installation were drawn
from a depot at Frankfurt and were issued both on requisition and in
exchange for official gasoline coupons. Major Charles B. Sims was
accountable officer, under the supervision of the accused, for these ,
supplies. A4ll gasoline and other Class III supplies within the POL field
were property of the United States.

During the summer of 1949, between 3000 and LOOO gallons of gasoline
was discovered stored in an underground bunker on the PQL field. The
existence of this gasoline had been unknown to the accountable officer
and it was not carried on his stock record accounts. The fact of its
discovery having been brought to the accused's attention, he directed
that it be removed from the bunker and stored separately pending a
decision as to its aisposition. Pursuant to these orders, the gasoline
was removed from the bunker and, according to the weight of the evidence,
stored in 55-gallon steel drums in a shed on the POL field apart from

10
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other gasoline stored on the field. The accused directed Major Sims not
to assume accountability for this gasoline pending further instructions.

Between the first and fifteenth of July 1949, a change directed by
higher headquarters in the type of official gasoline coupons used by
units and authorized, individuals to obtain issues of quartermaster gaso-
line resulted in an overage of coupons accruing to the credit of the
Darmstadt Sub-Post POL field equivalent to 3000 gallons of gasoline.

The extra coupons were surrendered to the Frankfurt depot and gasoline
drawn against them. This gasoline also was stored separately in drums

on the Darmstadt POL field and was not entered on the accountable officer's
stock record accounts. A false entry was made on a voucher dated 12 July
1949, indicating the issue of 3000 gallons of gasoline to transients on
that date to balance the requisition of this gasoline from the Frankfurt
depot. There is no proof that the accused had any knowledge of this
particular gasoline or of the transactions involved in its acquisition.

Early in September 1949, the accused approached Mangold and offered
to sell him 3000 gallons of gasoline. Mangold negotiated the sale with
other Germans and arranged for transportation with a German trucking firm.
The accused ' gave him a written order authorizing him to draw the gasoline
at the Darmstadt POL field. On Labor Day, 5 September 1949, the accused
called Major 3ims at his quarters and directed him to take necessary action
to issue 3000 gallons of gasoline that day, explaining that he had been
directed by the EUCOM Quartermaster to make an emergency issue in that
~amount to the IRO in Lampertheim. He further directed Major Sims to issue
the 3000 gallons stored in drums which had been found in the underground
bunker on the POL field and. for which Major. Sims was not accountable. As
it was a holiday, he told Major Sims that Army trucks were not available
and that he had arranged with Mangold to furnish German transportation.
ILater in the day, a truck from a German trucking firm loaded the gasoline
at the POL field and delivered it to a German factory in Eberstadt. Major
Sims reported to the accused the fact that the issue had-been made as
directed, and the following morming delivered the issue slip to him at
his office. Subsequently, the accused advised Major Sims that he had
"taken care™ of the matter as a "salvage issue." Mangold paid the accused
either 6,643 or 6,634 marks for the gasoline.

Accused!s defense to the specifications of and Charge I of which he )
was found guilty consisted of a direct and explicit denial of any knowledge
of or participation in the stealing and sale of the gasoline involved,
together with the. suggestion that the entire evidence against him had
been fabricated by a "group of disgruntled enlisted men i # % and Germans."
Defense efforts to impeach the credibility of Major Sims failed.

The prosecution evidence establishes beyond reasonable doubt all the
.essential elements of proof necessary to support the court'!s findings

-
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‘of guilty of Specificationsl and 2 of Charge I and of Charge I. Thus,

it is seen that the instant case presents, with respect to Charge I and
Specifications 1 and 2 thereof, the sharply defined single controverted
issue of fact raised by the accused of his knowledge of and participation
in the theft and sale of the gasoline in question. The determination of
this issue, in the first instance, was the duty of the trial court (cM
325457, McKinster, Th BR 233,241); and its findings are entitled to
considerable weight (CM 323161, lacewell, et al, 72 BR 105,109). This
does not preclude the Board of Review from reaching an opposite conclusion
(AW 50(g), MCM, 1949, p.290), nevertheless under the circumstances pre-
sented by the present record of trial, the Board of Review cannot con-
clude that the court erred in its findings of guilty of Specifications 1
and 2 of Charge I and of Charge I, nor would the Board of Review be
justified in disturbing these findings (CM 335526, Tooze, 3 BR-JC 313,
341). The court correctly excepted from its findings as to both specifica-
tions gasoline alleged to have been stolen and sold in excess of that
established by the proof (MCM, 1949, Par. 78c).

Both Specifications 1 and 2 of Charge I allege that the accused
committed the respective offenses "in conjunction with" other persons.
With the exception of Mangold, the proof does not indicate that such
persons acted "in conjunction with" the accused in the theft and sale
of the gasoline. To the contrary, it appears that such persons were
duped by the accused and that their acts were done in good faith pur-
suant to his orders. This failure of proof does not help the accused. :
It is well established that a specification which alleges that A did in
conjunction with B commit an offense alleges the commission of the
offense by A only and does not charge B with the commission of a crime
(CM 260797, Hundley and Imes, LO BR 19,20).  The words "in conjunction
with B" constitute a prepositional phrase descrlblnv the associate of A
in the commission of his offense (CM 250668, Kistler and Hibner, 33 BR
31,33). Such descriptive words may be rejected as surplusage (MCM, 1949,
Appendix Lf, p.311). The court should have excepted the words "Major
Charles B. Simms, Karl Buensch, and Walter Roehl" from its findings of
guilty as to Specifications 1 and 2 of Charge I.

A careful examination of Letter AG L63.7 GPA-AGO, Hq EUCOM, Subject:
Transfer of Gasoline and Engine 0il Dispensing Responsibilities to EUCOM
Exchange System, dated 27 June 1949, reveals it to be, as indicated by.
its subject, a directive transferring responsibility, as of 1 July 1949,
from quartermaster facilities to EES facilities for the sale of gasoline
and engine oil "to operators of motor vehicles registered with and
licensed by the Chief, Provost Marshal Division, USAREUR 3 #." It also
contains detailed instructions governing the transfer of fa0111ties,
supplies and personnel between quartermaster and EES installations, and
establishes an accounting procedure. It does not prohibit the sale of
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gasoline or engine oil by quartermaster installations to individuals after

1 July 1949. To the contrary, paragraph 7 specifically provides for the
sale of gasoline ard engine oil "to owners of vshicles licensed by the
Chief, Provost Marshal Division, USAREUR" in isolated areas "where only

US military gasoline dispensing facilities are available" under agreements
to be negotiated locally between local Post Commanders and Zxchange Officers.
The use of EES POL coupons in obtaining gasoline and engine oil from
"Ordnance emergency service" filling stations is specifically authorized,
and the use of such coupons at quartermaster facilities is not prohibited.

In Specifications 8 and 9 of Charge II, the accused is charged with
wrongfully and unlawfully obtaining gasoline from the Darmstadt POL field
through the use of EES POL coupons in violation of the directive dis-
cussed in the preceding paragraph. In addition to the fact that such
directive does not make the obtaining of gasoline in this manner either
wrongful or unlawful, the record of trial contains uncontradicted evidence
that the Darmstadt Post Commander had authorized the sale of gasoline at
the Darmstadt POL field to certain individuals for EES POL coupons. Under
these circumstances, the court erred in finding the accused guilty of
Specifications 8 and 9 of Charge II and its findings as to these two
specifications cannot be sustained (cf. CM 332338, Rabb, 81 BR 77,95).

-In Specification 16 of Charge II, the accused is charged with wrong-
fully and unlawfully selling 100 gallons of gasoline to Friedrich Mangold
during the month of 4pril 1950. Specification 17 of Charge II alleges a
similar offense during the month of May 1950. Both offenses are alleged
to be in violation of paragraph 1lb, Article 1, Ordinance 38, as stated -
in paragraph 2, Circular 21, Hq. EUCOM, 12 September 1949. The court
found the accused guilty of Specification 16, Charge II, and guilty of
Specification 17, Charge II, except for the words and figures 100 sub-
stituting therefor the words and figures 75.

~ That portion of the Military Govermment Ordinance and EUCOM circular
alleged to have been violated prohibits, among other things, the sale by
American Military personnel of any property, except automobiles, obtained
from US Army or EES sources to Germans.

The evidence adduced by the prosecution in support of Specifications
16 and 17, Charge II, shows that the accused was indebted to Mangold in
the sum of 1500 marks which debt he arranged to pay through the delivery
of- gasoline to Mangold. Beginning in September or October 1949, the
accused's employee, Willert, acting on the accused's instructions and
using the accused'!s car, obtained gasoline from time to time at the
Darmstadt POL field which gasoline he delivered to Mangold. Willert
paid for the gasoline with EES coupons furnished by the accused. During
April 1950, Mangold acknowledged receipt of 22 twenty-liter cans of
gasoline, and during May 1950, 15 twenty-liter cans. Mangold credited
the accused's account at the rate of 12 to 15 marks per can according to
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the prevailing price at the time of delivery of the gasoline. The
defense offered no evidence to contradict these facts. Under these cir-
cumstances, the court was fully justified in finding the accused guilty
of Specifications 16 and 17 of Charge II and of Charge II. It correctly
excepted from its findings as to Specification 17 gasoline alleged to
have beeg sold in excess of that established by the proof (MCM, 1949,
Par. 78c).

The reviewing authority designated the Branch United States Disci-
plinary Barracks, New Cumberland, Pennsylvania, as the place of confine-
ment. Paragraph 879, Mamual for Courts-Martial, 1949, provides on page
97 - : '

#If the sentence of a general court-martial as ordered executed
provides for confinement, the place of confinement will be
designated. In cases involving = % % dismissal and confinement
of officers, i 3 3 the confirming authority will designate the
place of confinement." '

In the instant case, pursuant to the provisions of Article of War LB(c) N
(3), the confirming authority is the Judicial Council, acting with the
concurrence of The Jydge Advocate General.

5. Department of the Army records show that the accused is 52 years
of age, married, and has two children. He graduated from Valparaiso
University High School in 1922 and from the University of Chicago in
1930, with the degree of Bachelor of Philosophy. He enlisted 5 June
1917 and served, including overseas service with the 33d Division, until
discharged 31 Jamuary 1919. He was appointed a second lieutenant, in-
fantry reserve, 23 August 1927. Thereafter, he performed numerous short
periods of active duty as a reserve officer, including duty with the CCC
from 21 April 1933 to 20 April 1939. He was called to active duty 10
February 1941 and served continuously until 1L January 1946 including
duty as an instructor in Chicago ROTC Schools (10 February 1941 to 16
April 1943), and as S-4 and later Commanding Officer of an Air Force
Service Unit within the continental United States and overseas. He was
recalled to active duty 27 September 1946 and after duty as Information
and Education Officer at Camp Lee, Virginia, was assigned to the European
Command, 8 October 1947. He was promoted to First Lieutenant, Infantry
Reserve, 25 October 1930, to Captain, Infantry Reserve, 7 February 1935,
to Major, AUS, 27 June 1942, to Lieutenant Colonel, Air Reserve, 16
January 1946, to Lieutenant Colonel, AUS, 10 September 1946, and to
Colonel, Infantry Reserve, 29 October 1946. His efficiency records .
indicate two ratings of excellent, four of superior and numerical ratings
of 5.5, 5.7, 5.5 and 5.6 for duty performed from 10 February 1941 to 20
February 1947. Subsequent ratings have been: 11, 103, 073, 066, 076,
079, 099 and 083.
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6. The court was legally constituted and had jurisdiction of the
person and the offenses. No errors injuriously affecting the substantial
rights of the accused were committed during the trial. The Board of
Review is of the opinion that the record of trial is legally sufficient
to support the findings of guilty of Specifications 1 and 2 of Charge I,
with the exception of the words "Major Charles B. Simms, Karl Buensch,
and Walter Roehl" in each of these specifications, legally insufficient
as to these words, legally sufficient to support the findings of guilty
of Charge I; and of Specifications 16 and 17 of Charge II and Charge II,
and legally insufficient to support the findings of guilty of Specifica-
tions 8 and 9 of Charge II. The Board of Review also is of the opinion
~ that the record of trial is legally sufficient to support the sentence,

" and to warrant confirmation of the sentence. A sentence to be dismissed
the service, to forfeit all pay and allowances to become due after the
date of the order directing execution of the sentence, and confinement

at hard labor for three years is authorized upon conviction of violations
of Articles of War 94 and 96.

(0\\%4/4«,%\} ) JuAG.C.

3 J.A.G.C .

Qﬁmw@ %M\ s> JeddGeCe
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B DEPARTMENT OF THE ARMY '
Office of The Judge Advocate General

Washincton 25, D, C.
"JAGU CM 343793

UNITRD STATES FRATEFURT 'TLITARY POST

Ve ' Trial by G.C.M., convened
Ticutenant Colonel FRANK T, at Frenkfurt-sm-Main, Bermany,
CRUIKSHANK, 02h50ck, S-k 21 Septemder and 5, 6, 9, 10,
Section, Headquarters Frank- 11 and 12 October 1950. Dis=-
furt 'dlitary Post : missal, total forfeitures after

promulgation, and confinement
for three years. ‘

_ Opinion of the Judicial Council
2 . . Harbaugh, Brown and Mickelwait
Officers of The -Judge Advocate General's Corps

1. Pursvant to Article of War 504(2) the record of trial in the

case of the officer named above and the opinion of the Board of Review
have been submitted to the Judicial Council which suvbmits this 1ts opinion

to The Judge Advocate General,

2. Upon trial by general court-martial the accused pleaded not guilty
and vas found guilty of the following offenses, all alleged to have occurred
et Darmstadt, Germany: feloniously stealing and wrongfully and knowlngly
selling an amount in excess of 2,000 zallons of gasoline of the valué of
more than fifty dollars, property of the United States, furnished end
intended for the military service thereof, in conjunction with Major Charles
B. Simms, Friedrich Mangold, Karl Buensch, ané Walter Roehl, on or about
5 September 1949, in violation of Article of War o4 (Charge I, Specifications
1 and 2); wrongfully and unlawfully obtaining on each of two occasions,
once during April 1950 and once during May 195C, from the POL field of
the Darmstadt Military Sub-Post approximately 100 gallons of gasoline
through the use of Evropean Exchange System POL coupons, in violation
~ of European Cormand letter dated 27 June 1549, and in violation of
Article of War 96 (Charge II, Specifications 8 and 9); wrongfully and
unlawfully selling, duxing the month of April 1950, 100 gallons of gesoline
to Friedrich Mangold, in vlolation of Circular Number 21, Furopean Cormand,

' dated 12 September 1949, and in violation of Article of War 96 (Charge II,
Specification 16); and wrongfully and unlawfully selling, during the month
of May 1950, 75 gallons of gasoline to Friedrich Mangold, in violation of

said circular, in violation of Article of War 96 (Charge II, Specification

17). |
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No evidence of previous convictions was introduced. He was
sentenced to be dismissed the service, to forfeit all pay and allowances
to become due after the date of the order directing execution of the
sentence and to be confined at hard labor for three yesrs., The reviewing
authority approved the sentence and forwarded the record of trial for
action under Article of War 48, The Board of Review 1s of the opinion ;
that the record of trial is legally sufficlent to support the findings of j
guilty of Specifications 1 and 2 of Charge I (stealing and wrongful sale -
of gasoline) with the exception of the words "Major Charles B, Simms, :
Karl Buensch, and Walter Roehl" in each specification, and to support the
finding of guilty of Charge I, legally insufficlent to support the findings
of gullty of Specifications 8 and 9 of Charge II (wrongful obtaining of
gasoline), and legally sufficient to support the findings of guilty of
Specifications 16 and 17 of Charge II (wrongful sale of gasoline) and : ;
Charge II. The Board of Review is also of the opinion that the record
of trlael 1s legally sufficlent to support the sentence and to warrant
confirmation thereof. » :

3. The record of trial discloses that immedlately after the arralgnment
of the accused, his individual defense counsel moved the court that the
prosecution be reocuired to furnish him "before the trial” coples of the
written stelements made to the "CID" by witnesses to be called by the
prosecution (R 11, 12). The defense councel advised the court that he
was unable to give the names of the witnesses whose statements he desired
becavse he did not know "wis Aid and who d1d not make statements" (R 12,
13), A motion for continuance was also made by defense counsel (R 13).
The court closed and upon reopening the law member announced that the
motion to "direct the TJA to turn over certain pepers to the defense [fwas/
denied" and added that the defense counsel was "well aware of the procedures
which they can go through in order to obtaln eny statementis or at least a
refusel of any statements that they desire" (R 14). A continmance for two
veeks was granted (R 1k).

Upon reconvening two weeks later the defense counsel offered
two exhibits which were admitted in evidence, one a letter addressed to
"Commanding Officer Frankfurt Military Post" in which he stated in part
as followa: '

"(1) Request 1s hereby made that the written statements
made by witnesses, that are to be called by the prosecution,
to the CID in the above mentioned case, or copies thereof be
made avallable to defense counsel prior to trial, These
statements are essential for preparation of the accvsed’s
cagse inasmuch as the statements contained thereln msy prove
to be inconsistent with the teatimony given by witnesses at
the trial.” (R 16, Def Ex A), '

and the reply to this letter which, after indicating thal a list of the names
of the witnesses whose statements were desired had been subsequently furmished
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by Major Carl E. Winkler, accused’s military counsel, stated as follows:

"An examination of this list indicates thst with the
excertion of Gertrude FREY and Master Sergeant Frank IEE,
all witnesses named on the list gave tesiimony before the
officer appointed pursnant to the provisions of Article of
War 46b in the presence of Lt Col CRUIKSHANK and counsel of
his own cholce. The expected testimony of Master Sergeant
Frank LEE was incorporated in a deposition upon agreement
with counsel for Lt Col CRUIKSHANK. Gertiude FREY is, and
has been, Lt Col CRUIKSHANKs'! housemaid and 1s easlly availe
able to him and his counsel for questioning,

"It 18 considered no reasons exist to make available to
counsel the statements made to the C,I.D. by the witnesses
listed by MajJor WINKLER, These statements are claesified
'Confidential?, and were furnished to the Post Commander
for his information and guidance.” (R 16, Def Ex B)

The defense counsel renewed his request for the "CID" statements
and added

"I renew the request that I be permitted to see the
statements -- these CID stetements -- of the witnesses
either during thelr testimony or right after they have
completed thelr testimony, ¥ * ¥ I want the record to show
that they have not been available at all."™ (R 17)

The motion was overruled (R 17). | i

The accused subsequently pleaded not guilty to all charges and
specifications thereunder and trial proceeded (R 17). After two witnesses
had testified for. the prosecution, Major Charles B, Sims was called a8 a
witness (R 19-30, 31-42)., He was questioned on direct examination and cross-
examination was begun without any request dby defense counsel for his or
other "CID" statements, After a period of cross-examinatim the defense
counsel stated to the court:

"I would like to leave off cross-examination of this
witness at thls point and request him at a subsequent point
after further witnesses have testified * * *"(R 58)

The Law member stated, "You may continue cross-examination of this witness
later” (R 58). After a short redirect and examination by the court, the
court adjourned until the next day (R 58-62), )

Upon reconveniug at 1330 hours and while the prosecutidn's next-
witness was being called, the defense counsel stated to the court as follows:

1EaRrR?
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"If 1t please the court, while that witness is coming
in, T would like to make this motion., You have heard ny
motions, and of course, I have heard your ruling on my
request for C,I.D, statements of witnesses, I particularly
refer, without waiving the motion itsslf, to Major Sims, the
last witnecs yesterday. I move that the trial Judge advocates
be instructed by the court to make his statements to the C.I.D.
avallahle to me so that upon his recall I may show inconsistencles
between statements therein and hie testimony before this court.”

The motion of the defense was overruled (R €3).

The record shovs no furthsr requests by defense counsel for "C.T_'D"
statements, After the prosecution rested, the defense cellsd Major Sims
ee the first witness, stating prior to his call as follows-

"If the court plesse, as you will recall, Major Sinms,
the prosecution witness was ctcused during the covrse of his
cross-examination, to be recalled for further cross-examination
at a later time, I therefore request that Major Sims be recalled
at this time so his cross-examination may be continued.” (R 151)

On this cross-exanmination Majlor Sims testified that he had glven
one written statement to the "CID"™ (R 152). He was not questioned as to
its contents, truth or falsity nor was a request made 'by defense counsel
for en inspection of 1t (R 152).

The request of Individual defense counsel that he be glven the
opportunity of inspecting the statements of witneseges glven to the Criminal
Investigation Divieion and 1ts refusel require some comment, The Manuel for
Courts-Martial 1949, peragraph 137b, page 181, 182, provides: N

"The privilege that extends to commnications made
by informants to public officers engaged In the discovery
of crime should be given a common-sense Interpretation,

. keeping in mind both the public interest and the interest
of the accused.”

This privilege may be waived by appropriate governmental authorities, and

does not warrant the exclusion from evidence of statements of informants

which are inconsistent with, or might otherwise be used to impeach, their
testimony as witnesses (eee United States v. Krulewitch, 145 F 24 76, 156

AIR 337). As a general rule, however, an accused's request for the production
of written statements made by a prosecution witness should not be granted if
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the purpose of the request 1s a mere "fishing expedition.™ Such request

will ordinarily be refused where the defense falls to lay a proper foundetion,
by showing, either through a sworn statement or by the testimony of the
witness himself at the trial, that the witness! testimony at the trial varies:
materially. from his prior statement, and in what particulars (Arnstein v.
United States, 54 App DC 199, 296 F 946 (cert den, 264 U.S. 595); United
States v. Rosenfeld, 57 F 24 T4, T6, T7; Asglll v. United States, 60 F 24
776; United States ve. Krulewitch, supra, end cases cited therein; State v.
Simon, 131 La 520, 59 So 975; State v. Zimnarvk, 128 Conn 124, 20 A 24 613).

In Amstein v. United States, supra, the court said:

"The statements were not admiseible for the purpose
of impeaching Gluck, because the proper foundation therefor
~had not been laid., While Gluck admitted that he made a
statement to Dooling which the latter afterwards read to
him, and that he said to Dooling that part of it was untrue,
the defendants did not ask him what the statement contained,
nor did they offer to show In what particular it conflicted
with anything which he had testified to in chlef. - It is true
they sald they desired the statements for the purpose of using
them to contradict what he had said; but they did not say that
they would contradict him or that they expected to contradict
him by them, They were simply bent upon a tour of investigation,
in the hope that they would find something which would aid them."

(p 950)

When the principles enunciated in the above cited cases ere applied to the
facts before us it becomes clear that it wes not error under the circumstances
‘to refuse the "CID" statements to the defense. In each instance except ome
the defense counsel stated that he wanted the statements because they ™"may" -
prove inconsistent with the testimony given at the trial. Obviously on these
occasions the defense counsel was "bent upon a tour of investigation,™ a
mere "fishing expedition.”™ On the.other occasion when he requested Major
Sims? statement "so that upon his recall I may show inconsistencies between
statements therein and his testimony before this court™ he did not offer to
ghow in what particular it conflicted with anything which he had testified to
in chief. It appears that he was still bent on a tour ofYinvestigation.,
This becomes even more apparent when 1t 1s considered that on cross-examination
he falled even to question Major Sims as to the contents of his statement or
its truth or falsity dbut attempted merely to show that he was cooperating
with the "CID" for hie own benefit, We are of the opinion. that it was not
error to refuse the "CID" statements under the circumstances,
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A further question presented by the record of trial arises out
of the cross—examination by the prosecution of Gertrud Froy, a witness
called by the prosecution, on grounds that she was hostile, resulting
in the admission of extracts of a statement she had siven to the. “CID."

It 1s apparent from the record of trial, without golng into
deteails, that Gertrud Frey was a reluctant and recalcitrant witness and
did not intend to aid the prosecution more than absolutely necessary.

She had been employed by the accused for approximstely two years and his
"family has been always very good and nice to me, and I like the children
very much, eapeclally the two-year 0ld" (R 31, 38). Upon being dquestioned
by the prosecution concerning an alleged pertinent conversation between the
accused and another witness in which she acted as Interpreter, she said she
was vnable to "remerber exactly because she wasn't really interested, and
I ann not so very good in internretins, Lots of times the Colonel was not
able to understand myself clearly” (R 33)e After receiving this reply,

the prosecution attempted to refresh her recollection by questioning her

as to whether or not she had made & statement to the "CID" (R 33). She
replied in the affirmative dut qualified her answer with "I always
repeated that I em not able to remember” (R 34). When urged by the
prosecution, she remembered fhe put in the statement "there was a conversation
about pasoline which Mangold was supposed to pick up” (R 34). When inter-
rogeted as to whether she remembered anything else she pul in her statement
she replied "I don't remember very well" (R ?4). After several collateral
questions by .the conrt the prosecution expressed a desire that the witness
be declared hostile and requested permiseion to cross-examine her, which
permission was granted (R 35, 36). The prosecution thersunon elicited the
followinn tectimony from her,

"Questions by prosecution (Major Atkins):

"Q ies Frey, did youn make a statement to the CID, Agent
Perry, on the 13th of June 15507
A Yes; I don't know the date but I gave 1%,

") Now, I will ask you 1f in that statement you said the
following, and I quote: 'In the beginnings of Septerder
isko, I was present during a conversatlon hetween
Lieutensnt Colonel Cruikshank and the German contractor
Manpold at the house of Lievtenant Colonel Cruikshank.,'!

A Yes,

"Q Now, also in that statement I will ask you i1f you made the
following statement, and I quote: 'I supported the conversation
of the two with translations since Mengold doesn't speask any
English.! Did you 82y that?

L Yen,
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YQ Now, I will ask you if you also said in that statement the
following, and I quote: 'The conversation was about 3,000
gellons of gasoldne that Mr. Mangold was to sell for Colonsl
Cruikshank,'! Did you say that?

A T always stated I can't remember the amount. There was talk
about gasoline but I always sald I don't know the amount.

"Q Did you say in your statement that the conversation was
~ about 3,000 gallons of gasoline that Mr. Mangold was to sell
for Colonel Crulkshank?
A Well, if 1t is there, but I always said to Mr, Ferry, 'I
don't know it,' but he wanted to write it down at any rate.” (R 35,36)

At this point the defense objected to the procedure on the ground
that the prosecution was attempting to use the extrajuvdicial statement as
substantive evidence rather than as & means of refreshing the witness?
recollection in comnection with her sworn testimony. The objection was
overruled, the lew member stating that "the court, having observed the
demeanor of this witness, reaffirms its original ruling that shs 1s a
hostile wltness, and the prosecution may proceed.™

"Q I will ask you if in this statement that you made to the CID,
you sald the following, and I quote: 'Mangold told the
Lisutenant Colonel through me that he would inquire with
friends if they wanted to buy gasoline.' Did you say that?

A Yes, Mangold saild 1%, but it is definitely nol correct.

"Q What isn't correct? Did Mangold say that?
A He said that," (R 36) '

At thie point the defense interjected that "what Mangold said to
the CID" was irrelevant.

"Q I will ask you if in your statement you said the following,
and I quote: *During this conversation Colonsl Cruikshank
t0ld Mangold that the gasoline had to be eo0ld on the next
day, am Americen holiday, and that Mangold had to furnish
transportation, and Mangold agreed to it.'! DId you say that,
yes or no? _

A Yes,

* * *

"Q I will asgk you if in your statement you sald the followling,
and I quote: 'They also agreed about the price that Mangold

was to pay the Colonel but I cannot recall the exact amount.'!
Did you say that, yes or no? -
A Yes,

ceagd
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"Q I will ask you if in this statement you said the following,
and I quote: 'A few days later, as far as I can recall, the
Colonel had enother conversation with Mangold about the
aforementioned gasoline at the Colonel's gquarters during
wihich I was present for a part of.' Did you say that?

A T don't remenber it any more; if T had written 1it.

"Q I will ask you if in that statemsnt you said the following,
and T quove: 'Mangold complained to the Colonel that a
shortage was found in the gasoline.' Did you say thet, yes
or ns?

A Yes, he sz2id that,

YPROSECUTION (Major Atkins): I have no further giestionsz." (R 37)

Prior statements made out of court by a witness may be used by the
prosacublion to refresh ths witness'! memory (CM 323083, Dovis, 72 BR 23, 33;
Morris v. State, 35 Okla. Crim, Rep. 5, 247 P 418, L20; Wrarton's Criminsl
Evidence 1lth ed, sec 1273)., When the witness Frey stated she did not
"remember exactly" the conversation between the accused and Mengold con-
cering ~asoline although adnitting her oresence during the conversstion
and her sction &s interpreter, 1t wes permiesible for the nrosecution to
attempt to refreeh her recollection., KHe proceeded to do this hy questionine
her whether or not she had mede a statement to the "CID." She admitted
bavirg made such a staterment but continved to inslist she wma unsble to
remeumber. It wne under these circumstances, her fallure to remember
although admitting a statement to the "CID," coupled with her obvious
reluctance to testlfy, her evasiveness and her demeanor, that the court
declared her to be a hostlle witness and permitted the progsecution to
cross-examine her,:

The Manual for Couruvs-Martial 194G, varagraph 1%9b, pacge 188
provides in pert as follows:

"A witness who refuses to testify as to a cerxtain fact
(a8 when he relies on his right not to incriminate himself)
or who testifies that he has no recollection as to such fact,
cannot be immeached by proof thot at some other time he made
a statement as to the fact in gquestion. The reazson for thils
rule is that proof of his former statement would not serve to
contradict his testimony or lack thereof." (Underscoring supplied)

In CM 323083, Davis, 72 BR 23, an accused was charged with the
vrongful end unlawful sale of cognac to one Anderson. Anderson, when

called as a witness by the prosecution, refused to testify on the ﬁround
that hie answer might' Incriminate him.,  He was then asked whecher he
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had nmade a written statement concerning any dealings with the accused.

The witness admltted making such a statement whereupon it was sdmitted

in evidence, This statemont incriminated the accused, No other testimony
was offered in support of this specification. The Board of Review in
setting aside the finding of gullty stated,

"The witness Anderson having refused to testify
to any materlal fact in the case, he was therefore not
subject to impeachment., The court erred in permitting
the prosecution to ‘'impeach' the witness., Under the
guise of impeachment the prosecution succeeded in placing
before the court a statement made by the witness prior
to trial. This was improper and the statement should
not have been admitted in evidence for any purpose,"”

(r 33)

When the trial judge advocate persisted in his interrogation of
Gertrud Frey after 1t appeared she elther had no recollection or was vn-
© willing to testify agalnst the accused and thereby succeeded in getting
portions of her statement to the "CID" before the court, clearly his
action resulted in error. Her extrajudicial statement could not properly
be considered as evidence (CM 323083, Davis, supre; CM 297312, Westfleld,
18 BR (ET0) 269, 281) afd if it was the sole indication of guilt, the
conviction would necessarily be set aside as in CM 323083, Davis, supra,
Had her testimony been stricken out, a finding of gullt clearly would not
have resulted in prejudicial error (Kuhn v. United States, 24 F 24 910),
Inasmich, however, as this did not occur and there was other competent
evidence of gullt, it becomes necessary to examine such evidence to
determine whethsr or not the improper presentation of portions of her
extrajudicial statement to the court injuriously affected the accused's
substantial rights within the contemplation of Article of War 37,

Friedrich Mangold testified in vertinent substance as follows:

He was & Germasn nationsl aoperating an upholstering business and
had a contract with the Darmstadt Military Sub-Post Quartermaster for
furniture repair (R 19, 29). About the first of September 1949, the
accused visited his shop in Darmstadt and requested him to ™come along
into" the latter's car, -In the car the accused "suggested and told™ him
that he wanted to do "some business" with him "about some gasoline." As
Mangold was unsble fully to understand the accused, both proceeded to the
accused 's house where they conversed and the accused's maid, Mras. Gertrud
Frey, acted as interpreter, There the accused advised Mangold that there
was "avallable™ 3,000 gallons of gasoline which he desired Mangold to
"mediate" for sale., Mangold was uneble to "say yes right away" because
he "didntt know whether it was possible to get rid of such amount and /he
had to £ind out aebout it first™ (R 20)., No price was agreed upon at the
time, but two days later, after obtaining some information about price, he
*notified the maid, Mrs. Frey, about the price, and this was from 60 €o 65
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pfennigs end was accepted.” Mangold agreed to negotiate the ssle

of the gesoline (R 21). He arranged for the sale of the gasoline to

an ecquaintence named Koerbel and further arranged for 1ts transportation
from the Dermstadt Quartermaster Depot by a German truckingz agency,
Trensport Hessen Kolonne (R 22), The accused gave Mengold & document
slgned by himself and Major Sims authorizing Mangold to pick up 3,000
gallons of gasoline at the Dexmstadt Quartermaster Devot (R 22, 26),
Koerbel paid Mangold 6,6L% or 6,634 marks for the gasoline, which money
tlie latter "turned over" to the accusel in the preience of "the maid,

Mrs. Frey" (R 22, 129, 130),

Major Charles B, Sims testifled in pértinent substance as follows:

,He first becare acquainted with the accused when assig..l to the
Darmstedt Militory Post in March 1948, when the accused was Quartermaster for
this post (R L2, L3), On Labor Day, 5 September 1949, at about 7:00 &,l., ‘
a desk clerk at his hotel in Darmstadt came to his room end advised him
that the accused wanted to see him immediately. Sims proceeded down- .
-stalrs where he saw and had a conversatlion with accused, The accused
informed him that he had received a call from the "Theater Quartermaster™
to the effect that 1t was neceasssry to make an emergencr issue of approx-
imately 3,000 gallons of gasoline to the International. Relief Orgenization
in Tanmpertheim and it would be necessary for 3ims to remaln on duty that
day until the issuve was made (R 43). Ee further informed Sims that the
particular g¢asoline to be 1ssued was in drums in a separate Inclosure (R
45), The 3,000 gallons of gasoline was not carried on Sims® books nox
was he accountable for it. It was extra gasollne which had been found
in an undexground bunker on the "POL" fleld and was being held pendins a
docision by the accused as to its proper disposition (R L8, 50), At
anproximately 10:00 a.m. on 5 September 1949 the eccused telophoned him

and advised him that

"% % %0 Army trucks were avellable that day since 1t was Tabor
Da;, and th~% 2e h3d made arrancements with Mr. Mangold, who was
a contractor and regularly worked for us, to transnort the gasoline
and that there would be a representative to sign for the gasoline®

(R 45).

Jater that day the gasoline was issued and he, Sims, sirmed the ldsue slip
which was deliversd to the accured the next morning (R %%, Sk, 157). Sub-
seguently, the acensed informed Major Sims that he had "token care” of the
1ssue of this zesoline "under salvage issue™ (R 55).

Josef Boehm teetified that on 5 September 1543 he was employed
sg a Jriver by the Transport Xolonne Eeesen, Darmstedt (R 98). Ca that
day he rroceeded to a camp at Dammstact and obtained approximately sixty
steel "barrels" of gasoline which he delivered to "Winkelkoetler In

10
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Eberstadt™ (R 99).

Paul Winkelkoetter testified that on 5 September 1949 he gave
Mangold permission to "store" some drums of gasoline in his "depot"™ (R
102). He was not at his nlace of business when the gasoline arrived dbub
when he learned of the quantity, owing to the fire hazard, he told Mangold
to "get rid of the drums" (R 103). Forty drums were removed the same day
and the remaining twenty érums were removed the following day (R 104),

Rudolph Koerbel testified that he had a "wholesale-agency
businesa™ (R 109), Subsequent to his conversation with Mangold he "offered"
the gasoline to his "assoclates,” He obtained the gasoline from the
"establishments® of Mr. Winkelkoetter (R 110). He received seventy
nfennigs per liter for the gasoline and turned over approximately. 6000
marks to Mr. Mangold (R 110, 111).

Gertrud Frey testiflied on direct and cross-examination, exclusive
of her inadmissible statement, that she was In the employ of accused; that
Mangold came several times to the home of the accused; that she acted as
interpreter for these two men; that there was conversation about gasoline,
and that "Everything we talked over, he always said, 'That's confidential'"
(R 33, 3k, 39).

The accused's defense consisted of an explicit denial of any
knowledge of or participation in the alleged transaction involving 3,000
gallons of gasoline,

This competent evidence establishes each essential element of
the theft and wrongful sale of gasoline found by the court, It 1s apparent
that the inadmissible portions of the extrajudicial statement of Gertrud
Froy were purely of a corroborative nature and not necessary to support
a conviction., On cross-exemination she repudiated her statement to the
"CID", testifying that it was prepared on the basis of statements made by
Mangold and that it was sie;ned. under duress.

Article of War 37 in pertinent part provides:

"The proceedings of & court-martial shall not be held
invalid, nor the findings or sentence disapproved in any
case on the ground of improper admission or rejecti/n of
evidence * * * unless in the opinion of the reviewing or
confirming authority, after an examination of the entire
proceedings, it shall appear that the error complained of
has injuriously affected the substantial rights of an
accused; ¥ ¥ ¥
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In Kotteakos v. United States ((1946) 328 U.S. 750, 757),
the Supreme Court, in considering the Federal harmless error statute
then in effect, the provislons of which are substantially similar to
those of Article of War 37, swmarized its conclusions as follows:

- "If, when all is said and done the conviction is sure
that the error did not influence the Jury, or had but very
slight effect, the verdict and the Judgment shall stand,
except perhaps where the departure is from & constitutional
norm or & speclfic command of Congress, Bruno v, United
States, supra (308 U.S. at 294, 84 I ed 260, 60 S Ct 198).
But if one cannot say, with fair assurance, after pondering
all that happened without stripping the erroneous action
from the whole, that the judgment was not substantially

" swayed by the error, it is impossible to conclude that
substantial rights were not affected. The inguiry cannot
be merely whether there was enough to support the result,
apart from the phase affected by the error. It is rather,
even 80, whether the error ltself had substantial influence.
If 80, or if one 18 left in grave doubt, the conviction can-
not stand.” o

Although the presentation in court of portions of the extra-
Judiclal statement of Gertrud Frey was erroneocus, considered in the light
of the record of trial as a whole, we see no reason to suspect that this -
testimony materially affected the findings or prejudically affected any
substantial right of the accused. Nelther do we belleve that the sub-
sequent consideration of Mrs. Frey's testimony by the court (R 239)
resulted In any prejudicial error. The transcript itself shows that Mrs.
Frey repudiated in court her statement to the "CID" and testified that it
was glven and signed by her under duress. Moreover, -before the court examined
the transcript the deferise counsel invited the courtds attention to his cross-
examination of Mrs., Frey during which he developed the marmer in which the
statement was obtained (R 239). We therefore conclude that in the light of
all the evidence In this case the substantial rights of the accused were not
prejudiced by the erroneous presentation to the court of Mrs. Fref}is testi-
mony as to what she said to the "CID."

The Board of Review is of the opinion that the evidence does not
support so much of the f£indings of gullty of Specifications 1 and 2 of
Charge I as finds that the offenses were committed in conjunction with
"MaJor Charles B, Simme;' and "Karl Buensch and Walter Roehl." We concur
in that conclusion., '

The Board of Review 1s of the further opinion that the evidence
falls to support the findings of guilty of Specifications 8 and 9 of Charge
IT, wherein 1t is alleged that the accused wrongfully a.nd.‘unlaw'fully
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obteained gasoline from the Darmstadt POL field throusgh the use of
European Exchange System POL coupons in violation of a letter drective.
We concur with the Board's reasoning and conclusions on this point.

The evidence as to Specifications 16 and 17 of Charge II is
substantially as set forth by the Board of Peview in its oninion and
clearly establishes the accused's guilt of wrongfully and unlawfully
selling during the monthe of “rril and May 1950, resvectively, 100
gellons and 75 gallons of nasoline to Friedrich Mangold, in violation
of Circular Number 21, European Commend, dated 12 Septem'ber 1949 and
in Ttolation of Article of War 96,

4k, For the foregoing reesons the Judicial Cowncil is of the opinion
the recoxrd of trial ie legally sufficient to support the findings of
guilty as to Specifications 1 and 2 of Charge I, except for the words
"MaJjor Charles 3. Simmp' and "Karl Buersch, and Walter Roehl,™ and the
finding of guilty of Charge I, legally insufficient to support the
findings of gullty of Specifications 8 and 9 of Charge IT, legally
sufficlent to support the findings of guilty as to Specifications 16
and 17 of Charge II, and Charge II, and legelly asvfficlent to support
the sentence and to t confirmation thereof.

il 2% P
Rbbert W. Brown, Brig Gen, JAGC C. B. Mickelwait, Brig Gen, JAGC:
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DEPARTMENT OF THE ARMY
Office of The Judge Advocate General (125)

oy 3113793' : THE JUDICIAL COUNCIL

Harbaugh, Brown and Mickelwait
{fficers of The Judge Advocate Generall's Corps

In the foregoing case of Liesutenant Colonel Frank X. Cruikshank, 0245004,
S-4 Section, Headquarters Frankfurt Military Post, upon the concurrence of The
Judge Advocate General only so much of the f£inding of guilty of Specification 1
of Charge I 18 approved as involves a finding that thé accused did at the place
and time alleged, in conjunction with Fr;edrich Mangold, feloniously eteal an
amount in excess of 2,000 gallons of gpsoline of the value of more than fifty
dolla.ré » property of the United States, furnished and intended for the military
service thereof; only so much of the finding of gullty of Specification 2 of
Charge I is epproved as involves a finding that the a.ccused d1d at the place and
time alleged, in conjunction with Friedrich Mangold, wrmgm_ly and knowingly
sell a.n amount in excess of 2,000 gallons of gasoline of the value of more tha.ﬁ
fifty dollars, property of the United States, furnished and intended for the
military service 'th‘ereof; the £indings of guilty of Specifications 8 and 9 of
Charge II are disapproved; -a.nd the sentence 1s confirmed and will be carried

into execution. The United States Disciplinary Barracks or one of its branches

is des ted as the p of ‘confinement,

I concur in the foregoing action.

E. M. BRANNON ..
Major General, USA
The Judge Advocale General

S Wir ek srsr 3 --‘
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DEPadTiENT OF THE ARNY (a7

Office of The Judge Advocate Gensral
Washington 25, D. C.

JHGK - CM 343938

tRAt A ity
AT aoaral

UNITZEZED STA.TES FRANKFURT MILITARY POST

)

)
Ve ) . Trial by G.C.M., comvensd at Frankfurt-
) am-Main, Germany, 28, 29 September and 2,
) 3 October 1950, Dismissal, total for=
% feitures after promulgation, and con-

finement for three (3) years.

Captain WILLARD E. FINLEY
(0-1291971),, 7752 Finance
Center.

OPI\IIOLI of the BOARD OF REVIEW
BARKIN, WOLF and LYNCH
Officers of The Judge Advocate Gensral's Corps

1. The Board of Review has examined the record of trial in the
case of the officer named above and submits this, its opinion, to:The
Judge Advocate Gensral and Tho Judicial Council.

2, The aoccused was® tried upon the following charges and specificea-
tionss

CHARGE Is Violation of the 94th Articls of War.

Specification 1: In that Captain Willard E FINLEY, Inf,
7752 Finanoe Center, did, at Friedberg, Germsny, on or
about 2 July 1950, feloniously steal ovs (1) 16 mm Motion
Picture Projector complste with Sound Reproducing Equip-
ment, Bell & Howell design, bearing Serial No. 387917,
of the value of about two hundred, sixty-two dollars end
twenty oents ($262.20), property of the United States.

Specification 2: In that Captain Willard E FINLEY, Inf,
7752 Finance Center, did at Bad Nauheim, Germany, on
or about 2 July 1950, knowingly and without proper au=
thority dispose of by placing for sale with Erich FROEZEL,
the proprietor of a photographic store, ons (1) 16 mm
Motion Picture Projector complete with Sound Reproducing
Equipment, Bell & Howell design, bearing Serial Number
387917, of the wvalue of about two hundred, sixty-two dollars
and twenty cents ($262.20), property of the United States.

CHARGE II and Specification: (Nolle prosequi by direction
of the appointing authority).
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CHARGE III: Violation of the 96th Article of Var.

Specifications In that Captain Willard E FINLEY, Inf, 7752
Finance Center, did, at Friedberg, Germany, on or about 1
October 1949, conspire with First Lieutenant Dusian A.
KRIVOSXI, 7762 Finance Center, to commit an offense against
the United States, to wits larceny, by stealing Military
Payment Certificates intended for destruction as mutilated
currency, and that the said First Lieutenant Dusian A
KRIVOSKI did, for the purpose of effecting the objesct of
said conspiracy, feloniously steal oms package of mutilated
Military Payment Certificates in the total amount of nins
thousand, nine hundred and nimety dollars ($9,990.,00).

CHARGE IV: Violation of the 934 Article of War.

Specification: In that Captein Willard E FINLEY, Inf, 7752
Finance Center, in conjunction with First Lisubtenant Dusian
A KRIVOSKI, 7752 Finance Center, did, at Friedberg, Germany,
on or about 3 August 1950, feloniously steal nine thousand,

* nine hundred and ninety dollars ($9,990.00), in Military
Peayment Certificates, the property of the United States.

He pleaded not guilty to, and was found guilty of, all charges and specifie
cetions. No evidemce of previous convictions was introduced. He was sen-
tenced to be dismissed the service, to forfeit all pay and allowances to
become due after the date of the order dirscting execution of ths sen-

. tence, and to be confimed at hard labor, at such place as proper authority
may direct for five (5) years. The reviewing authority approved the sen-
tence but reduced the period of confimemgut to three (3) years, designated
the Branch United States Disciplinary Barracks, New Cumberland, Penusylvanie,
or elsewhere as ths Secretary of the Army may direct, but not in a peni-
tentisry, as the place of confinement, and forwarded the record of triel

« for action under Article of War 48.

3. Evidence

a. For the Prosecution

. Specifications 1 and 2, Charge I, and Charge I

On 16 March 1950, the Central Film and Equipment Exchange, Friedberg,
Germany, issued a serviceable motion picture projector with sound equip-
ment, manufactured by Bell & Howell, Serial No. 387917, to the "7752nd
Finance Center 'ATTN: Capt Finley!". The Issue Slip evidencing the
transaction listed the item as Signal Corps property "requested for the
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previewing of training films prior to their use in training and I & E
programs,” and was sigmed by accused as having received it as the au-
thorized representative of the organization to which it was issued (R -
75, Pros Ex 5). .

Erich Froebsel, a German national, testified that he is the owner -
of the Photo Centrale, a camera shop loocated at Bad Nauheim, Germany,
which he has operated since 1945. @b has known accused since Jamuary
or February 19560, during which time hs sold him several items of = .
photographic equipment. About the "first part of June™ 1550 accused:
called Froebel on the telephone and asked if he could repeir & motion - -
picture projector but did not thereafter discuss the same subject. On
"the last VWednssday or Thursday in the month of Juns" 1950, accused -
telephoned him and asked him whether be would sell a motion picture
projector for him. Froebel agreed and promised to pick it up at ac= -
cused's home on the following Sunday. At about 1200 hours on “the
first Sunday in July," Froebel arrived at accused's home, located at .
Friedberg, Germany (R 35,38,40). Froebel's testimony as to what there.
transpired is as followss ’ R

"¥x% Captain Finley went together with me to the basement

and on that occasion I asked him how much he wanted for the

projector end sound equipment. Do said the sum of 1000 Marks.

After ebout two minutes we left together the house and put

the projector and the sournd equipment into my car. From

Friedberg I drove right eway to my shop, to Bad Nauheim sk,
"It was a 16 mm movie projector with sound equipment:

wongtt (R 38).

%* * *

"I agreed with Captain Finley after I sold it to hand him
1000 Markse.. I refused to make a down paymsnt to Captein Finley -
for the projector. I just wanted to heve it on commission in
my shop™ (R 40). _— '

Froebel further stated, "I had the positive opinion, because of the
Phore call and the visit to his /accused's/ house, that the projector
and sound equipment were turned over to me for sale only" (R 38).

"4 misunderstarding could only have been possible on the part of Capta.lr
Finley that he had given ths wrong projector to me" (R 59).

Froebel placed the projector and sound equipment he hed received
from accused on the floor of the sales room in his shop, where they re-
mained undisturbed until 4 July 1950 (R 37-38).

On the afternoon of that day, Major Warren E. Crane and Captain



(130)

John G. Isgrigg, both of the 7751st Military Police Customs Unit of
Frankfurt, Isgrigg also being Chief Agent of the 35th Crimipal Investi-
gation Detachment, entered Froebel's shop to price a part for Major
Crane's camera. On the floor of the shop, they noticed the projector
and sound equipment which Froebel had placed there the previous Sunday.
On closer inspecticn they observed, attached to the projector, a metal
tab on which was printed, "U.S. Army Air Corps," and,atteched to the
extension cord on the sound equipment, a tag on which was inscribed
“"Philadelphie Signal Depot." Noticing the interest of the two officers
in the items, Froebel stated that the projector and sound equipment were
for sale and quoted a price. Captain Isgrigg thereupon showed Froebel
his ™UID"™ oredentials, informed him that the projector ard sound equip-
ment might be United States property and placed a guard over the prop-
erty (R 15-19,22-28,33,36,38,42). About an hour later, Sergeant First
Cless Charles Bolgiani, Jr., 5¢nd Cririnal Investigation Detachment,
arrived at the shop, seized the projector and sound equipment and gave
Froebel a receipt therefor (R 39,69). On 10 July 1850, Master Sergeant
Jim He Winslett, 52nd Criminal Investigation Detachment, returned the
same projector and sound equipment to accused, who, on 17 July 1650,
turned them into the Central Film arnd Equipment Exchange for repair

R 71-73,78).

First Lieutenant Wallace C. Marley, commanding officer of the
Central Film and Equipment Exchange -estified that the latest Signal
Corps catalogue listing the project: nd sound equipment of the same
model and type as that in issue show. .heir price tn be §262.50 (R 86,
89). _

Charge II1] ard its Specifiocation and Chzu;ge IV and its Specification

First ILieutenant Dusian A. Krivoski, "Deputy Finance Officer" to
Colonel Samuel J. Taggart, Commanding Officer, 77524 Finance Center,
Friedberg, Germany, hed unrestricted access to the vaults of the Finance
Center, and was the only person other than Colonel Taggart who had keys
thereto. When Lieutenant Krivoski was assigned to the 77524 Finance
Center about the middle of August 1949, he became acquainted with ac-
cused who was Headquarters Detachmont Commarder. About the latter
part of November 1949, accused broached the subject to Lieutenant
Krivoski "about the possibilities of getting some mutilated money
from the Finance Center." Thereafter accused brought up the same sube
Ject to Lieutenant Krivoski ebout once a week until August 1950.
Krivoski testified that during these conversations, he "listened amd
hedged most of the time," was "very definitely" undecided, and "just
never considered it" (R 120-121,136-138,147-148).

By paragreph 15, Special Orders Number 166, Headquarters Frankfurt
Militery Post, dated 2 August 1950, a committee of tlree officers, Major
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David W. Jomes, Jr., Captain Willard E. Finley (accused), and Second
Lieutenant Ted R. Hayes, were appointed for the purpose of destroying
superseded and mutilated Military Payment Certificates at the 77524
Finance Center on 3 August 1950. The cwrrency to be destroyed was

of three series, two of which had tccn superseded prior to that date
and the third of which, Series No. 472, was currently in eciroulation
(R 94-95,102,107-108).

At about 0830 hours, 3 August 1950, accused, Major Jonmes, and
Lieutenant Hayes, as the committee hereinabove appolnted, reported to the
office of Colonel Taggart pursuant to said order. This was accused's
first assigrmment as a member of a committee for the destruction of
Militery Payment Certificates (R 159). On this occasion as on previous
occasions of a like nature, Lieutenant Krivoski represented Colonsl
Taggart during the proceedings (R 160). At about the same time, Lieu-
tenart Krivoski and Sergeant First Class John Sullivan, also assigned
to the Finance Center, were in Room No. 2 of the main vault of the
Finence Center prepering the currency to be destroyed by wrapping each
denomination in packages of 100 bills and tying each ten packages into
a bundle. The bundles thus prepared were packed into footlockers, in
each of which was a tally sheet listing its ocontents. The main vault,
which is located in the basement of Headquarters Building of the Finance
Center, is partitiomed into three rooms. Accused, Major Jones, and
Lieutenant Hayes proceeded from Colonel Taggart's office to Room No.

1 of the main vault, and Lieutenant Krivoski and Sergeant Sulliven
brought the footlockers to that roome The committee opened the foot-
lockers,removed the currency and counted it, accused doing a "great
share" of the counting. The total amount counted agreed substantially
with the figure furnished by Colonel Taggart's office as the emount of
currency to be destroyed. Three small boxes of the money were then
prepared for the pwrpose of experimental burning. As it was about 1130
hours, and the lunch hour for the Finence Center was between 1130 amd
1230 hours, the money was repacked into the footlockers and pleced in
en inner room within Room No. l. Lisutenant Krivoski locked up and
everyone left (R 95-100, 104,111, 113-117,122-123).

Lieutenant Krivoski went to his office where he receilved a telephons
call from acoused. In response to this telephone call, Lieutenant Krivoski
met accused in the basemsnt, at which time acoused "reminded [hig_V again
that this looked like a good opportunity to take some of the money - to
lay aside a package of money." Lieutenant Krivoski, "shrugging his
shoulders," left accused and went to lunch. Everyone returned at about
1230 hours and accused, lLieutenant Krivoski, Sergeant Sullivan and one or two
other enlisted men went into the wvault. Sergeant Sullivan and the other
enlisted men oarried upstairs thes boxes of currency previously prepared
for experimental burning. Acscused and ILieutenant Krivoski remained in
the vault at the entrance to Room No. 1. According to Lieutenant Krivoski,
acoused told him that “this is an excellent opportunity teo put scme away,
or words to that effect." Concerning this conversation, Krivoski testified;
on cross-examination, as follows:
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"Q On or about the 3rd day of August 1950, did you and
Captain Finley come to any definite agreemsnt about stealing
$9,990.007

"A Did we ocome to & definite agreement?

"Q Yes, a definite cleasr-cut agreement to steal $9,990.00
before you actually took the money?
"a I don't know how to anser that.

"Q Let me ask you some more questions. You say you had
& conversation during the lunch period on the 3rd day of August,
1550, in the basement of the building with Captain Finley.
Right?

"A Yes.

"Q And you didn't answer Captain Finley when he made this
alleged proposal to take some money, did you?

") Yes, I said, 'How do I know the committes wont miss the
money.?

"Q Did you say anything further to that?

"A Itold him I was scared.

"Q Did you tell him you were going to go ahead and take
the money?
"A No.

"Q As a matter of faot, you in yowr own mind on the 3rd
day of August, during the lunch.period had not determined in
your own mind that you were going to take any monsy?

"A ‘Noe

"Q So you and Captain Finley never came to any agreement
prior to the time you went down to the vault to take the money,

had youf .

"A Must I answer that? I'd rather let the ccurt answer
that.

"Q Well, suppose ws find out. You refuse to answer that
guestion?

"A Noe

"Q You don't know how to?
"A No." (R 140-141)

After this conversation, accused left and Lieutenant Krivoski, a "half
a minute or approximately one fourth of a minute" later, entered the
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inner room within Room No. 1, took ome bundle of ten dollar bills
"presumably $10,000" from one of the footlockers, carried it inmto Room
No. 2, and locked it in a "cashier's box." He then locked the rooms
of the vault end joined ths committee who were supervising the experi-
ment in comnection with the destruction of boxes of currency. After
this was completed, the footlockers full of currency were burned. The
committee and Lieutenant Krivoski returned to the Finance Certer head=-
quarters and accused, Major Jores, and Lieutenant Hayes signed certi-.
ficetes that all the currency which they had received and counted had
been destroyed in their presence by burning (R 100-103,123-124,134-136,
141,146; Pros Ex 10).

At about 1400 hours of the same day, Colorel Taggart euntered Room
No. 2 of the main vault "to get some checks for the ocheck-writer," and,
observing that one of the locked ocashler's boxes was not empty as it
should have been, carried it to Lieutenant Krivoski's office, opered
it, ard found therein a pasteboard carton in which was "a bundle of
monsy." When Colomsl Taggart counted it, he observed that they were
Military Payment Certificates of the series then in circulation and
"good money," and that it amounted to $9,990 (R 148-149,156).

At about 170Q hours, Colomel Taggert called accused and Lieutenant
Hayes to his office (Major Jomes having returned to his home station)
and informsd them that he had discovered some monsy which should have
been burned and "something would have to be dome about it.™ Accused
asked how much money was involved but Colonel Taggart did not reply
(R 152-153).

At about 1730 hours, Lieutenant Krivoski told acoused that "the
Jig was up. **x I told/Eocused7I had bad news for him. He said,
'Why,' and I told him that the colomel stared me in the face with the
money and I couldn't go through with it and I confessed" (R 134-135).

That evening at about 1930 hours, acoused came to Colonel Taggart's
quarters and asked Colomel Taggert to "step outside and talk" (R 150).
Ascording to Colonel Taggart, the following transpireds

"Wo went out to his car. He /accused/ told me that he had
been over to Lieutenant Krivoski's house and be understood that
Krivoski had implicated him in the mishandlirg of funds, thet
he didn't kmow why Krivoski had implicated him, that he wouldn't
do anything of that kind, that he was very surprised when he
hoard that Lieutenant Krivoski had taken as much as 310,000, he
said he only wanted $500 or $700 to get out of debt,--to use the
phrase he used, he said, 'Colonel, I didn't want any cheese,

I only wanted to get out of debt,' that he was afraid Lieutenant
Krivoski was going to do that, that he almost asked to be re-
moved from the Board because ho was afraid the Lieutenant was
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go:mg to do that, and he was sure that if I had not taken the
action I did and found the monsy, that Lisutenant Krivoski would
not have divided with him" (R 156).

On oross-examination, Colomsl Taggart stated that accused had been
under his close supervision for about five months prior to this inecident,
that during that time he had worked hard a.nd feithfully, and that his
performance of duty was ®at least normal." On redirect examination, he
stated that if accused were acquitted he would not want him back "beocause
of certain admissions he has made to me in commection with this thing"

(R 158,159).

3. For the Defense

After being advised of his rights as a witness, accused eleocted to
testify under oath as to Specifications 1 and 2 of Charge I and Charge
I (R 178).

As to his personal history, accused stated that he attended Sanderson
and Maclemnsy High Schools and completed two years at the University of
Florida by means of summer and correspondence courses. After leaving
ths University of Florida, he taught school for almost six years in his
“"home town' of liaclemnsy, Florida, and thereafter entered the Army as a
private in 1940, In 1942, he attended Officers Candidate School &t Fort
Benning, Georgia, was commissioned second lisutenant and has been promoted
to captain. In December 1948, he was assigned to the Finance Center where
he has been ever since., During that time he has been Detachment Cormander,
Mess Officer, Maintenance and Supply Officer, Motor Officer and "7I and E"
Officer. He is married and ths father of a five year old girl (R 178-179).

As to Specifications 1 and 2 of Charge I and Charge I, accused stated
that he obtained a "Bell & Howell™ motion pioture projector on memorandum
receipt from the "Film Center™ to.show Army motion picture films in ocon=
nection with his duties as Training Officer of the Finance Cemter (R
180-181). On 14 June 1950 he purchased from Ceptain Edgar L. Barham a
“"Bell & Howell" motion pisture projector in exchange for two cameras and
about $15 in cash. This projector remained in Captain Barham's possession
until accused obtained it a few days prior to trial after ascused told
Barham he "was being implicated in somsthing about & Govermment projector™
(R 181-183,185).

About 20 or 25 Jume 1950, accugsed spoke to Mr. Erich Froebel relative
to the sale of the motion picture projector which he owned (R 185,193).
On a "Wednssday or Thursday" prior to "a Sunday in July," accused spoke
to Froebel about two "Bell & Howell" projectors (R 185). The conversa-
tion, as related by acoused, was as followss
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"akk,I told him I had a Bell and Howell I'd like to sell. That's
the jist of it, and at the samp time I mentioned that I had one
to be fixed., Then he said 'Do you have the ome to sell?'. I
seid, 'Yes I have the ope to sellt. I didn't say 'also! or 'too!,
I said, 'I have ome to be fixed and when can you coms?'. He said
'I will call you Sunday morningt!s I said, 'Meybe I'll see you

on Saturday and talk to you about it at the shop', but I didn't
get to go, so he called Sunday morning" (R 185-186).

At about 1130 hours on Sunday, Froebel came to accused's home and stayed
for two or three minutes during which time accused told Froebel that he
wanted the projector repaired and said nothing relative to its sale (R
183-184). Froebel then left with the projector. Accused stated that
the reason he wanted Froebel to repair the projector was because he had
damaged it on 17 Juns while driving over rough roads on a fishing trip
and kyew that the Sigral Corps would not repair it under those ciroum=
stances. After the projector was returned to him by the “CID," accused
“"furned it into the Signal Corps right away" on orders of "my Colonsl"
(R 183,186,190).

Captain Frane W. Bell, Captain Lunsford Thying, First Lieutenant
Stanley R. McClellan, and Sergeaunt First Class Leonard A. DeCola testi-
fied to accused's excellent character and performance of duty (R 196=-
198, 199-200, 201-202, 203-204).

c. Rebuttal

Mr. Eugene E. Rau, in cherge of repairs of motion picture projectors
at the Central Film and Equipment Exchange, stated that the cost of re-
pairing the projector which acoused turned in on 17 July 1950 was $6.15
for parts and 10 marks § pfennigs for labor, that the nature of the repairs
was minor, and that the damage was inocurred through "fair wear and tear™
(R 209). .

Captain Edgar L. Barham testified that he traded accused a Bell &
Howell motion picture projector for two cameras and possibly a small
cash payment depending upon "what the second camsra would bring."
Captain Barham retained possession of the projestor until "sometime
this last month" when accused came for it, stating at that time that
"he needed it to show in the trial® (R 213),

4. Discussion

a. Specifications 1 and 2 of Charge I and Charge I

Accused was found guilty of two specifications of feloniously steal=
ing, and knowingly and, without proper authority, disposing of by placing
for sale with Erich Froebel, a certein motion picture projector complete
with sourd equipment, of the velue of $62.50, property of the United
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States, in violation of Artiole of War 94.

"lerceny, or stealing, is the unlewful appropriation of .
personal property which thse thief kmows to belong either
geusrally or specially to another, with intent to deprive
the owner permanently of his property therein. Unlawful
appropriation may be by trespass or by comnversion through
breach of trust or bailmenmt., In military lew former distince-
tions betwsen larceny and embezzlement do not exist" (MCM,
1949, par 180g).

The elements of proof of larceny in violation of Article of Wer 93
ares :

"(a) The appropriation by the accused of the property
as alleged; (b) that such property belonged to a certain
other person named or described; (o) that such property
was of the valus alleged, or of some value; and (d) the
facts and ciroumstances of the case indicating that the
appropriation was with the intent to deprive the owner
permanently of his interest in the property or of its value
or & part of its velue" (MCM, 1949, par 180g).

Where larceny is alleged in violation of Article of War 94, the
following additional element of proof is requireds

"(b) That the property belonged to the United States
and was furnished or intended for the military service
thereof, as alleged." :

It was proved and accused admitted that he obtained the motion
picture projector and sound equipment in issue on memorandum receipt
from a United States Army agency for official purposes, and that at
the time and place alleged he turned it over to Erich Froebel, a German
national. The prosecution proved that the transfer was made in order
that Froebel could sell the equipment in his camera shop for 1000 merks,
which Froebel attempted to do and probably would have accomplished
this purpose except for the perspicacity of two United States Army
officers, who, seeing the equipment in Froebel's shop, were instru-
mental in having it returned to Govermment authorities. Acoused con-
tended that he gave Froebel the equipment to repair. Ths main issue,
therefore, was whether aoccused had given the equipment to Frosbel to
sell or to repair. Frosbel!s testimony that accused gave him the
equipment to sell was positive and unequivocal, his only oconcession
to aocused's contention being that accused might have given him the
wrong equipment. That accused could not have done so was shown by
the fact that the equipment teken by Froebel was the only equipment
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that accused had ir his possession at the time. Under the circumstances,
the court was eamply Justified in conecluding that accused gave Froebel
the equipment to sell. Unless clearly erromeous, great weight should
be given the findings of the trial court which is confromted with and
has the best opportunity to judge the oredibllity of the witnoesses for
both sides (Neal v. United States, 114 F.(2d) 1000, 1002, 312 U.S. 679).
There is nothing in the record of trial which would lead the Board of
Review to a consclusion other than that attained by the cowrt, viz.,

that accused unlawfully appropriated the motion picture projeotor and
sound equipment, the property of the United States, with inmtent to
permansntly deprive the owner of its property therein, and that he
(accused) wrongfully disposed of it by placing it for sale with Froebel.

As to the value of the equipment, it was shown that the list price
in the latest Signal Corps catalogue in which it was listed is §$262.50,
the value alleged. Proof of value wes properly esteblished. The applic-
able rule is that "servieeable items of Govermment issue, the property
of the Govermment, are deemed to have values equivalent to the prices
listed in official publications of the Department of the Army, #="

(MM, 1949, par 180h).

The remaining question is whether the larceny and the attempted
wrongful disposition of the property described-in the two specifications
herein discussed, alleged to be "property of the United States' but not
alleged to be "furnished or intended for the military service thereof®
is in violation of Article of War 94,

Article of War 94 states in pertiment part:

"Any person subject to military lew *** who steals,
embezzles, knowingly and willfully misappropriates, applies
to his own use or bensfit, or wrongfully sells or disposes
of any *#** equipment #*xx or other property of the United

- States furnished or intended for the militery service
thereof *#%," (Underscoring supplied.)

UTo be the subject of an offense within this article
/AR 94/, the property must be that 'of the United States
furnished or intended for the military service thereof'"
(MCM, 1949, par 18lh, p 252) (underscoring supplied).

It was held in CM 316193, BHolstein, 69 BRR 271, that where an ac=-
cused was charged with larceny of an item, "the property of the United
States,"™ in violation of Article of War 93, and the court's findings
of guilty added the words "furnished and intemnded for the military
service thereof," and substituted Article of War 94 for Article of War
93, such findings were erronsous and the record was held to be legally
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sufficient to support the findings of guilty of the offense charged.
In that case, at page 276, the court said:

"larceny in violation of Article of War 94 is not a
lesser included offemse of larceny under Article of War 93,
because the larceny denounced under Article of War 94 in-
cludes an added elemsnt, namely, that the stolen property
must be !'property of the United States furnished or intended
for the military service thesreof.!' It is, however, still
larceny and necessarily includes each element of larceny
under Article of War 93." (See also CM 340100, Little, 3
March 1950, to the same effect.)

Likewise, where wrongful disposition of property of the United
States is not alleged as furnished or intended for the militery service
thereof, such offense is a violation of Article of War 96 (CM 319857,
Dingley, 69 ER 153,163).

In order that Specifications 1 and 2 of Charge I in the instant
case may be properly alleged under Article of War 94, they must include
not only the words "the property of the United States" but also the
words "furnished and intended for the military service thereof." If
the latter words which are & nscessary element of the offenses are not
inocluded, thsy are not in violation of Article of War 94. However as
each element of the offenses charged are nscesssrily included in Articles
of War 93 and 96 as hereinabove stated, it is the opinion of the Board
that the record of trial sustains only so much of the findings of guilty
of Charge I, with reference to Specification 1, as involves a finding
of guilty of a violation of Article of War 93, exd only so much of
the finding of guilty of Charge I, with reference to Specification 2,
as involves a fipding of guilty of a violation of Article of War 96.

b. Charge II] and its Specification and Cherge IV and
its Specification

Accused was also found guilty of two specificatlons of. feloniously
stealing, and conspiring with another officer to feloniously steal,
$9,990 in Military Payment Certificates, the property of the United
States, in violation of Articles of War 93 and 96 respectively.

The evidence shows that over a lengthy period of time acoused
counseled Liseutenant Krivoski, Deputy Finance Officer of the Firance
Center, who had umrestriocted access to the vaults thereof, to steal
Militery Payment Certificates intended for destruetion as mutilated
or worn out currency. Lisutenant Krivoski stated that he was unde-
cided about the matter until 3 August 1950, when acoused was, for the
first time, appointed to a committee of three officers charged with
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verifying the count and supervising the desgtruction of superseded

and mutilated Military Peyment Certificates in which Lieutenant
Krivoski, as was customary, essisted. This presented a wery favor=-
eble situation for the illegal transaction inesmuch as accused’s
presence as a committee member reduced the risk of detection by at
least ome=-third. Accused, as an assigned officer to the Finance Center,
did a "great share™ of the counting of the cwrrency in the vault. At
possibly the most opportune moment to avoid detection, after the currency
had been verified and prior to its removal from the vault for destruoc-
tion, during the noon meal period, no onse else being present in the
vault, accused again urged Lieutenant Krivoski twice that "This was an
excellent opportunity to put some away," "to lay aside a package of
money.® Almost immediately thereafter acoused left and Lieutenant
Krivoski took $9,990 of the curremcy earmerked for destruction from

the inner room within Room No. 1 of the vault where it had been placed
by the committee and secreted 1t in a cashier's box in Room No. 2 of

The law applicable to the factual situation under consideration
has been stated as follows:

Section 333, Federal Criminal Code (18 U.S.C. 550, 35 Stat. 1152)
provides:

"1Principals' defined. Whoever directly commits any
act constituting an offense defimed in any law of the United
States, or aids, abets, counsels, commands, induces, or
procures its commission, is a principal.®

“i1xks the responsibility of ome who has counseled and
advised the commission of a crime, or engaged in a criminal
underteking, does not cease, unless within time to prevent
the commission of the comtemplated act he has dons everything
practicable to prevent its consummation. It is not enough
that he may have changed his mind, and tried when too late
to avoid responsibility. He will be liable if he fails
within tine to let the other party know of his withdrawal,
and does everything in his power to prevent the ocommission
of a orime.' (People v. King, 30 Calif 24 185, 85 Pac 24 928,
939)" (cM 333860, Haymes, 81 ER 375, 386).

"A conspiracy is a corrupt agreeing togsther of two
or more pers’yns to do by concerted action something unlaw-
ful either as a means or an end" (MCM, 1949, par 181j]).

Conspiracy is an independent substantive offense both at common
lew and under the Federal Statutes. The conspiracy charged herein
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comes within the provisions of seotion 37, Federal Criminal Code (18
U.S.C. 88, 35 Stat. 1096) inasmuch as an overt act is alleged.

At common law snd under the statute the gist of the offense charged
is the conspiracy or the agreeing togetber to effeot the unlawful pur-
pose. Two elements of proof are requisite to the offense of .conspiracy:
(1) The proof of a conspiracy or agreemsnt to commit the offense named
ageinst the United States; (2) the proof of an overt aot or aots done
in furtherance of the conspirecy. The overt act and the manner and
oircumstaences under which it is dore may be considered in comnection
with other evidence in ths case in determining whether there was formed
the comspiracy or act charged, but it must be established that the
agreemsnt which is charged to have existed and which is the gist of
the offense had been formed before and was existing at the time of ths
ocormission of the overt act. Conspiracy may be established by circum-
stantial evidence or by deduction from statements, acts and conduot of
the parties, or where a tacit understanding is shown to have existed
(Reavis v. United States, 106 F. 24 982, 984, C.C.A. 10th 1939; CM
320455, Gaillard, 69 ER 345,377; CM 318296, Mayer, 67 KR 211, 217).

The common design is the evidensce of the crime and this may be inferred
if the parties steadily pursue the same objeot, whether acting separately
or together by common or different means, but ever leading to the same
unlawful result (United States v. Di Orio, 150 F. 24 938, C.C.A. 3rd
1945). If parties acted togethsr to accomplish something unlawful, a
conspiracy is shown even though individual conspirators may have done
acts in furtheranse of a common unlawful design apart from and unknown
to ths others (CM 319747, Watson, 69 BR 47,66-87).

"It mneed not be shown that the parties actually came
togetber and agreed in express terms to enter in and pur-
sue a oommon design. The existence of ths assent of minds
which is involved in a conspiracy may be, and from the
seorecy of the orims, usually must be, inferred by the
Jjury from proof of facts and oiroumsteances whioch taken
together apparently indicate that they are merely parts
of some oomplete whole™ (Underhill’s Criminal Evidence,
sec. 773, pp 1404-1405).

As to the commission of the larceny, the fact that acocused was not
present does not render him less liable as a prinoipal. Where, as in
the instant case, an acocused participates in a criminal vemture by
counseling or advising its commission but is not preseunt either actively
or constructively when the offense is committed, the asccused is never-
theless liable as a principal (CM 324235, Durant, 73 BR 49,110).

Counsel for acoused has presanted the proposition that the ocwr=
rency taken by Lieutenant EKrivoski was never removed from the vault
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by him and that it remained in the custody and control of thse United
States. Although it is truse that Lieutenant Krivoski did not remove
the currency from the vault, it is undenied that he abstracted a
portion of the currency destined for destruction and removed it from
owe room of the vault to another and concealed it there by locking
it in a cashier's box, where, but for its discovery by Colonel
Taggart, it probably would have bsen taken by Lieutenant Krivoski

et a later and more opportune time in furtherance of the conspiracy.
In any event, the offense of larceny does not require asportation of
the stolen property. Any movement of the property or any exercise of
dominion over it with the requisite inbtent is sufficient (MCM, 1949,
par 18Q5). This was accomplished when Lisutenant Xrivoski's aot
preventad the destruction of ‘the currency in issue.

Counsel for accused contends that there was no conspiracy becauss
although accused counseled Lisutenant Krivoski to steal the cwrrency,
Lieutenant XKrivoski did not agree to accept accused's proposal. I%
is seldom possible to show, by direct evidence, the mesting of minds
of persons engaged in illegal activities (CM 320455, Gaillard, supra).
Krivoski appears to have been a willing witness, sanxious to unburden
his conscience. His testimony that accused over a period of about
nine months repeatedly wrged him tosteal the currency, accused's urging
on 3 August 1950 to steal the money when he was a member of the com=-
mittee whose duty it was to protect the Goverumnent's interest, and
finally aoccused's spontansous admissions to Colomsl Taggart that his
only interest in the money taken by Liesutenant Krivoski was to ob=
tain enough money to get out of debt, is compelling evidence from
which ths court could properly conclude that the agreemsnt was oom-
pleted prior to the time the larceny was comnitted (CM 319747, Watson,
supra). ' ' ’

The conspiracy was alleged to have been committed on or about 1
October 1949. The proof showed that the agreement to conspire was
consumated between the latter part of November 1949 and 3 August
1950, The Board of Review is of the opinion that there is no material
variance between the allegation and the proof. So long as ths com-
mission of the offense is laid within the statuts of limitations, the
tire is not of the essence where as here accused was fully acquainted
with the gist of the offense charged, and was able to, and did in
fact, address his defense to the offense intended to be charged (Moore
v. United States, 160 U.S. 258; CM 219135, Stryker, 12 ER 225, 241).

.6« Motion for Continuance

At 1900 hburs, 2 October 1950, the defense moved for a continuance
until the following morning. :
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The trial took place on 28 amd 29 September and 2 October 1950,
On the first two days of trial the court met at 1000 and 1010 hours
and adjowrned at 1645 and 1515 hours, respectively (R 2,49;50,92).
On the third and last day of trial the court met at 1010 hours, at
whioh time the president of the court said: ‘

"For the information of the defense and the prosecution
‘and the members of the court we are informed that this ocourt
will hold night sessions starting at 7:100 o'clock this even=-
ing and continulng until the oompletion of the case" (R 93).

At this tims, the defense raised an objectlon to night sessions
(R 93).

The court recessed at 1700 hours and reconvened at 1900 hours, at
which time Mr. Milton J., Teiger, special defense counsel. requested a
comtinuance until the mext morning (R 166-157). The trial judge ad-
vocate, who was called as a sworn witness by Mr, Teiger, stated that he
had requested the night sessions in this case because of his "commit-
ments before another court,® anmd that night sessions had been held in
two previous cases in which he had participated (R 170-172). Mr.
Teiger also took the stand as a sworn witness and stated that he knew
of only one other case in which night sessions were required in which
he had also served as defense counsel and asserted that the night ses-
sion in this case would prevent his doing his best for his olient and
was "a studied attempt to embarrass" him (R 169-170). The motion was
thereafter denied (R 173),

At 2000 hours, accused, after being duly warned of his rights as
& witness, testified as to Specifications 1 and 2 of Charge I and his
civilian and military record (R 177-195). His answers to questions
propounded to him indicated that he was keenly aware of the meaning
and effect of his testimony. Hs was on the stand for about an hour
and concluded his testimony at approximately 2100 hours. The defense
neither ocalled other witmesses to testify on the merits of the case
nor stated that it desired to do so. The sentence was snnounced and
the court adjourned at 0010, 3 Qotober (R 220). The actual time con-
sumed on the last day of trial,including the time spent by the court
in its deliberations on the findings and sentence, was less than nine
hours.

Article of War 20 states: "A court martial may, for reasonable
cause, grant a continuance to either party for such time and as often
as may appear %o be just."

Among the grounds that may be considered as feasonable are "the
absence of a material witness; sickness of the trial judge advocate,
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accused, counsel, or a witness; insufficient time to prepare for trial;
and & pendlng prosecution in a civil court based on the same act or
omission" (MCIM, 1949, par 52b).

The granting of a continuance is discretionary with a court-martial,
and its refusal to do so will not be questionsd upon review in the abe-
sence of a showing of an arbitrary abuse of discretion by the court
(CM 260637, Arthur, 39 BR 381,393)., The refusal, in the instant ocasse,
to grant a continuance upon the grounds advanced by defense counsel,
cannot be considered arbitrary or capricious. In any event, the denial
of the continuance is not deemed to be preJudlclal error (CM 330299,
Fickas, 78 BR 363,366).

5., The reviewing authority designated the Branch United States
Disciplinary Barracks, New Cumberland, Pennsylvania, or elsewhere as
the Secretary of the Army may direct, but not in a penitentiary, as
the place of confimement. Paragraph 87b, Manual for Courts-Martial,
United States Army, 1949, provides on na're 971

" "If the sentence of a gensral court-martial as ordered
executed provides for confinement, the place of confinement:
will be designated. In cases involving *** dismlissal and
confinement of officers, *** the confirming authority will
designate the place of confinement."

In the instant case, pursuant to the provisions of Article of War 48(c)(3),
the confirming euthority is the Judicial Council, acting with the concur=-
rence of The Judge Advocate Gensral.

6. Records of the Department of the Afmy show that accused is 35
years of age, married, and has ome child. He graduated from Sanderson
High School, Sanderson, Florida, and successfully passed a compstitive
examination for a first grade teachert!s certificate for the State of
Florida. He taught school in Baker County, Florida, for 5-1/2 years,
terminating that employment to emter the Army in 1940. After attending
The Infantry School, Fort Benning, Georgia, he was commissioned a second
lieutenant on 29 Angust 1942, He was promoted to first lieutenant on
11 May 1943 and to captain on 22 January 1944. He was relieved from
active duty 9 May 1947 and was promoted from captain to major on 24
July 1947. He was recalled to active duty in the grade of captain on
10 August 1948. He is entitled to wear the Asiatic-Pacific Theater and
Amorican Theater ribbons, World War II Victory and American Defense
Service Medals and Meritorious Unit Award. His efficiency reports
from 1 July 1944 to 15 February 1947 average about 4.9. His overall
efficiency ratings show 128 for the period 10 Ootober 1948 to 11
December 1948; 106 for the period 12 December 1948 to 31 March 1949;
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121 for the period 1 April 1949 to 30 September 1949; and 126 for the
period 1 October 1949 to 28 February 1550.

7. At a hearing held 20 December 1950 before the Board of Review,
Mr. Thomas H, King, Attormsy at Law, Washington, D.C., appeared and
presented oral argument dn behalf of accused. Briefs have been sub-
mitted by Mr. King and Mr, Milton J. Telger, special defense counsel
at the trial of this case. The Board has given careful consideration
to the matters thus presented. ‘

8. The court was legally constituted and had jurisdiotion over
the socused and of the offenses. No errors injwilously affeoting the
substantial rights of the acoused were committed during the trial.
In the opinion of the Board of Review ths record of trial is legally
sufficient to support only so much of the finding of guilty of Specie
fication 1, Charge I, as finds esocused guilty of that specification in
violation of Artiole of War 93, only so muoch of the finding of guilty
of Specification 2, Charge I, as finds acoused guilty of that specifica-
tion in violation of Artiscle of War 96, legally sufficient to support the
findings of guilty of the Specification of Charge III and Charge III and
the Speocification of Charge IV and Charge IV, and legally suffiscient to
support the sentence and to warrant confirmation of the sentence., Dis-
missal is authorized upon conviotion of a violation of Artisle of War
93 or 96.

W, JeAuGoCo
W/M , J.A.G.C;

/WJ I e
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TEPARIMENT OF THE ARMY (18
Office of The Judge Advecate General
Mhingtcm 25, D, C.

JAGU CM 343938

UNITED STATES FRANKFURT MILITARY POST

Ve Trial by G«CeM., convened at
Frankfurt-sm-Main, Germany,

28, 29 September and 2, 3
October 1350 Dismissal, tetal
forfeitures after prammlgation
and confinement for three years,

- Captain WILLARD E. FINIEY,
0-1291971, 7752 Finance
Center

Nt Nass? N Nst? Vot st g St

Opinien of the Judicial Council
Harbaugh, Brewn and Mickelwait
Officers of The Judge Advecate General's Corps

1, Pursuant te Article of War 504(2) the record of trial in the case
of the officer named above and the opinion of the Board of Review have been
subnitted to the Judiclial Council which submits this its opinion to The
Judge Advocate Gemeral, .

2+ Upon trial by general court-martial the accused pleaded not guilty
to and was found guilty of stealing a motion picture projector with sound
reproducing equipment, of the value of about $262,20, property of the United
States, at Friedberg, Germsny, on or about 2 July 1950 (Specification 1, :
Charge I), and kmowingly and without proper authority disposing of the above
described property by placing the same for sale with Erich Froebel, proprietor
of a photographic store, st Bad Nauheim, Germany, on or about 2 July 1950
(Specification 2, Charge I), both in violaticn of Article of War 94; con-
spiring with First Lieutenant Dusian A, Krivoski, of the accused's organe-
ization, at Friedberg on or about 1 Octeber 1949, to cormit an offense against
the United States, larceny, by stealing Military Payment Certificates in-
tended for destruction as mutilated currency, and for the purpese of effect-
ing the object of such conspiracy, stealing cne package of mutilated Military
Payment Certificates in the amount of $9,990,00, in violatien of Article of
War 96 (Specification, Charge III); and stealing, in conjunction with said
Lieutenant Krivoski, $9,990,00 in Military Payment Certificates, the property
of the United States, at Friedberg emn or sbout 3 August 1950, in violation
of Article of War 93 (Specification, Charge IV), No evidence of previous
convictions was introduced. He was sentenced to be dismissed the service,.
to ferfeit all pay and allowances to beceme due after the date of the erder
. idrecting execution of the sentence, and to be confined at hard labor for
five years. The reviewing authority approved the sentence, but reduced the
period of confinement to three years, and forwarded the recerd of trial for
ection under Article of War 48, The Board of Review ia of the opinion that
the record of trial is legelly sufficient te support only se much of the
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findings of guilty of Specifications 1 and 2, Charge I, as find the accused
guilty of such specifications in violation of Articles of War 93 and 96,
‘respectively, and legally sufficient to support the other findings of guilty
and the sentence and to warrant confirmation of the sentence.

3, Evidence.

a, Charge I and Specifications.

o The facts and circumstances surrounding the issuance by the
United States Army to the accused of a Bell and Howell motion picture projector
with seund equipment, its wvalue, its character as property of the United
States and its discovery in the camera shop of a German national are suf-
ficiently set forth in the opinion of the Board of Review. We shall limit

our sumary of the evidence to what appears to be the crucial issue, 1.e.,
vhether the accused delivered this equipment to the proprietor of the

camere shop for the purpose of having it repaired or of having it sold.

The accused and Erich Froebel, the owner of the FPhoto

Centrele, & camera shop located at Bad Nanheim, Germany, had known each
other since January or February 1650, the accused having been & custemer
of the latter (R 35, 180)s Accerding to Froebel, the accused telephoned
him toward the latter part of May or early in June and asked him if he
could repair a movie projector (R 40, 45, 51). Froebel was an expert in
repeiring projectors and cameras and owned a repalr shop which was located
at Wetzlar, Cermany (R 4k, 63). It was possible that he had told the accused
of his ability to repair projectors and of his repair shop (R 38). He did
not, hewever, repair sound equirment (R 63)e On the last Wednesday or
Thursday of June the accused again telephoned Froebel, according to the
latter, and inguired as to the possibility of Froebel's selling a movie
projector for him, Frosbsl undercook to sell i1t and t0ld the accused he
x(mulg)oome to his apartment before noon on the following Sunday to get it

R 30). : ' _ :

.The accused testified that on 1k June he had purchased a

movie projector from Captain Edgar L. Barham (R 181). This projector was
introduced in evidence and was of the same make as the projector issued to

the accused by the Army (R 181, 182; Def Ex A), The purchsse was corroborated
by the vendor (R 213) and & "sales invoice” dated 14 June and signed by
Captain Barham was introduced in evidence (R 182; Def Ex B) together with

a bill of sale for the projector running to Captain Barhem from STEG (R 183;
Def Ex C), an organization formed for the purpose of disposing of surplus
military equipment through the German economy (R 21). Ths bill of sale =
recited that the price for the projector was 60 marks, The accused testified
that it vas not in runninrg condition when Captain Barham bought it and that
the latter had it repaired (R 19%). Captain Barham stated that it still

broke down but that i1t was 1n working condition (R 215), Delivery of this

projector was not effected until a few days before trial, it remaining in
Captein Barham's possession, although the accused testified that "1t was
where I could get it" (R 185, 186)s The "eales invoice" recited that the
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equiyment covered by it would remain in Captain Barham's quarters because
it was of "little value In way of entertainment at the present time™ (R 182;
Def Ex B).. Captain Barham testified, however, that he had not deen.fully
paid (R 213). , ,

In addition to the movie projector, both the bill of sale from
STEG and the "sales invoice™ covered by their terms "sound equipment™ or
& "sound box" (R 182, 183; Def Exs B and C) but it was not in operating
condition (R.215). The accused testified that the reference to the sound
equipment in the "salesinvoice".was a mistake (R 195).

The equipment which had been issued to the accused by the Army
was repaired by the Signal Corps en 1% June 1950 (R 76, 186; Proe Ex %),
It was at least six years old and projecting machines as old as that are
likely to get out of order frequently. According to the accused, he took
it on a fishing trip shortly thereafter and damaged it badly. He stated
that he did not want te take it to the Signal Corps for repairs bacause
he was afrald that they would charge him for the repairs and also because
 he was afraid that they would take the equipment away from him (R 186, 191,
192), It wes not an uncommon occurrence for militery personnel to wham
projectors had been issued to have them repaired in civilian shops (R 80).
If repairs were made necessary by the negligence of the person reeponsible
for the machine, the Army would charge the cost of repeirs to him (R 84%).

The accused admitted having telephoned Froebel twice, but placed
the time of the first call around 20 or 25 June, On that occasion he
discussed with Froebel the possibility of the latter's selling projection
equipment but the accused was referring to the equipment he had bought from
Captain Barham (R 184, 185), Shortly thereafter he again telephoned
Froebel, and this conversation, as related by accused, was as follows:

"# % % [T] t0ld him that I had a Bell and Howell that I
wvould.like for him to get. I told him I had a Bell and
Howell I'd like to sell, That's the jist of it, and at
the seme time I mentioned that I had one to be fixed.
Then he #28id ‘Do you have the one to sell?! I said, 'I
have one to be fixed and when can you come?' He said 'I
will call you Sunday morning.! I said, 'Maybe I'll see
you on Ssturday and talk to you about it at the shop?,
but I didn't get to go, so he called Sundsy morning,"
(R 185-186).

géh :)mver ditcussed with Froebel the sale of the Govermment equipment (R 183,
. ,

Both the accused and Froebel agree that the latter visited the
accused at his home on Sunday morning next following the last telephone
conversation (R 38, 183); that Froebel was in a hurry and remained only
tvo or three minutes (R 46, 184); and that he took away a movie projector
and sound equipment, conceded by the accused to be the set issusd to him
by the Govermment (R 38, 183), According to Froebel, the accused wanted
to realize 1000 marks from the sale, Froebel apparently to be compenseated
by whatever he was able to get in excess of that emount (R 38, 41)s On
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the other hand, the accused testified that because of Froebel's haste

he had no opportunity to talk with him other than to say that he wanted
the equipment "fixed" and that he would see Froebel the followlng Wed-
nesday. He srecifically denied that he had any conversation thg.t morning
with Froebel about & possible sale of the equipment (R 184).

Froebel in a pretrial statement said "it was probadbly a mis-
understanding between both of us end that the projector had Just been
given to me for repair" (R 58). At the trial he insisted that if there
was e misunderstanding, it was ocn the part of the accused in gliving him
the wrong projector in the dark basement of his home (R 52-59). Thne
accused, however, expressly disclaimed any misunderstanding on this
score (R 187). Froebel could not state positively under oath that nothing
was said about repairs on that Sunday morning (R 63).

On 4 July two officers, Major Werren E, Crane and Captain Joln
G. Imgrigg, both of the Military Police Corps, visited Froebel's shop
for the purpese of buying an attaciment for Major Crane's camera (R 15,
16). According to Froebel, the equipment which the accused had delivered
to him was at this time on the floor of the sales room of his shop., It
did not have a price tag on it but that was true of all the goods inside
the shop (R 37, 38)e On examining the equipment Captain Isgrigg saw a
Plate on the side of the carrying case bearing the legend "U.S, Army Air
Corps" (R 16) or possibly "U S Amy" (R 32), and attached to an electrical
cord vas a tag with the words "The Philadelphia Signal Depot* (R 16) or
"Philadelphia Signal Procurement Center” (R 27). According to Captain
Isgrigg, who was corroborated by Majer Crane, Froebel asked him if he
wanted to buy the projector, stating that he would sell it for 1000 marks
(R 16, 23, 25, 27). Froebel testified, however, that Captain Isgrigg
asked him the price of the projector and sound equipment and that Froebel
told him (R 43). In fact, according to him, he was not ready te sell the
oquipment then and there because he had not checked it to meke sure it
wes in good operating condition (R 42).

Froebel testified that on the Wednesday following L4 July the
accused without any prior cormmunication from him came to his shop and
told him that he (Froebel) must be in error and that the projecter was
delivered to him to be repaired., Froebel's reply, according to him, was
that he was "definitely of the opinion™ that he was to sell the equipment
and that it vas "impossible to make another statement to the CID" (R 40).
In his pretrial statement Froebel said that "as a good businessman I would
stick to my statement made on 4 July 1950 and to the best of my knowledge
%‘b gt)zld be impossible to change my statement or give another explenation™

R . _ : .

The equipment was selzed by an agent of the 52d Criminal Investi-
gation Detachment, Military Police (R 69). Master Sergeant Jim H, Winslett,
of the same detachment, investigated the incident snd on 10 July 1950
retwrmned the equipment to the accused because he wes unable to find any
irregularity in the transaction, although he denied that he told the accused
he had been exonerated (R 71-73; Pros Ex 2)s On 17 July 1950 the accused
returned the projector and equipment to the Signel Corps because */his/
Colonel told him to" (R 79, 190). Repairs were made to the equirment at
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this time (R 79; Pres Ex 6) at a cost of $6.15 for materiels and 10 marks
and five pfennigs (approximately $2.38) for labor (R 209). According te
the person la charge of repairing such machines who, however, was aot
technically qualified to make repairs himself, ths repairs were not made
necessary by negligence but were due to "fair wear and tear" (R 209-211),

Froebel testified through an interpreter although he was able to
speak "good English" in his dusiness dealings (R 34), He understood the
meaning of "repair®, "fix" and words of similar import (R 65)s The accused,
on the other hand, did not spsak German (R 66).

be Charges III and IV and Specifications.

First lLieutenant Dusian A, Krivoski was the Deputy Disbursing
Officer to Colonel Samiel J., Taggart, Disbursing Officer at 77524 Finance
Center, Friedberg, Germeny (R 147, 1 ’;8 He testified that on his assign-
ment to the Center in 1949 he became acquainted with the accused, who was
Commanding Officer of its Headquarters Detachment (R 120). According to
Iieutenant Krivoski, the accused, in August 1949 (later changed to November
1949 on creoss-exsmination (R 1365) discussed with him the possidility of
taking some mutlilated Military Payment Certificates from the vaults at the
Finance Center (R 120, 136-137). These conversations, he said, were initiated
by the accused (R 1575 and were held on an average of cnce & week for a
year (R 121). XHe testified that he listened to the accused "and hedged
most of the time;" that he "never comsidered it;" and that he never acceded
to the accused's suggestions (R 138, 139).

. On 2 August 1350 a coomittee of three officers was appointed by the
Commanding Officer, Fraakfurt Military Post, to destroy superseded and mutilated
Military Payment Certificates at the Center on 3 August, The accused was a -
member of this committee (R 9%, 953 Pros Ex 9). This was the first time
he had served on such a committee (R 159).

The certificates to be destroyed were kept in the main wvault of
the Center and were made up of two superseded series and one series then in
use, Series 472, This main vault was subdivided into three vaults, The
door to the main vault had a combination lock, but it was also necessary to
use a key. Colonel Taggart and Lieutenent Krivoski were the only persons who
knew the cambination and had keys to the vault (R 96, 102, 105, 116, 157).

n 3 August the committee assembled in one of the three smallexr
vaults, known as vault number 1 (R 96). Lieutenant Krivoski acted as Colonel
Taggartts de y in assisting the committee in the destruction of the certi~
ricates (R 1 The accused was aware that Lisutensnt Krivoski always
performed this runction (R 160),

m:»utemnt Krivoski worked in his vault, vault numbexr 2,
vith enlisted personmnel, "bundle-counting™ the money and packing it in
~ footlockers for delivery to the cammittes.(R 110), After the cormittes
verified the amount, they packed some of the money in three wooden boxes
preparatory to conducting an experiment to ascertain the most effective
way of destroying currency in the event of an emersency (R 99). Bath tha
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footlockers and the wooden boxes were them locked in an immer room in
vault mumber 1 and ths comittee adjowrned for lunch (R 100).

During tho Junch period, according to ILieutensnt Krivoski,
in response to a telephone call from the accused, he had & conversation
with the accused in which the latter again reminded him that a good
opportunity existed to take some of the memey. Iieutenant Krivoskl
testified that he merely shrugged his shoulders and walked away, &
gesture intended to convey to the accused that he hsd not decided what
to do (R 123, 12k, 1k1, 1k2),

After lunch, according to the senimr member of the cemmittee,
Iieutenant Krivoeki and a non-camuissioned officer went to the vault te
get the wooden boxes with which the experiment was to be conducted (R 100),
The enlisted men testified that he thought there were four enlisted men
in addition to himself and Lieutenant Krivoski (R 117). According to the
_ latter, the accused, the non-commissioned officer, and one or two other
enlisted men were present at the time (R 124), Ileutenant Krivoski
testified that when the wooden boxes were removed and he and the acoused
were loft alone in the vestibule to vault number 1, the accused said "this
is an excellent opportunity to put some away" or "words to that effect™
(R 124). Aoccording to Lieutenant Krivoski, he made no reply and the
accused left (R 130, 131)e Within a quarter to & half minute after the
accused made this remark, Iieutenant Krivoski went into the smell room
off vault number 1 where the money was, took & bundle of $10,00 certificates
presumably amounting to $10,000, carried them to vault number 2 and
locked them in a cash box (R 130, 131, 132), Ee was "sure" that the
accused d1d not see him take the money (R 145). The taking of the meney
vas en "impulsive act,” Until he committed this "impulsive act™ he had
no idea.of stealing the money (R 142), He did not make up his mind to
take the money at the time the accused talked to him in the vestibule of
the vault (R 143).

According to Iieutenant Krivoski, after secreting the money
he Joined the committee at the scene of the experiment (R 132), When the
experiment was almost concluded the accused and two or three emlisted
personnel went to the vault, redistributed the money among the feotlockers,
locked them, snd tramsporied them in a converted ambulence to the place
vhere the certificates were destroyed (R 101, 132).

In the meantime, Colonel Taggart visited the vaults in
seaxrch of some checks, While there he discovered the cash box and upon
opening it found & package of $10.00 certificates, Series h72, ameunting
to $9,990,00 (R 148, 150; Pros Ex 11).

When the destruction was complete, the conmittee went to
Iieutenant Krivoskits office with him and signed a certificate as to the
.destruction of the currency (R 115, 133)., At ebout 1600 hours, as & result
of a conversation he had with a non-commissioned officer, Iieutenant Krivosiki
vent to Colonel Taggart and told him what he had done (R 134), About. 1700
hours Colonel Teggart informed the accused and one other member of the
cormittes, the third member having retwrned to his station, that not all
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the money had been burned (R 152), Lieutenant Krivoski testified that

he visited the accused in his quarters ebout 1730 or 1745 hours and

that he thought he, Lisutenant Krivoski, said, "The jig was up,™ although
he did not know that those were the exact words.he used, At any rste,
according to Lisutenant Kravoski, he told the accused that he had confessed
and he declined to see Colonel Taggart with the accused (R 134, 135).

About 1930 hours ‘the accused, according to Colonel Taggart,
called upon him at his quarters end asked to talk with him (R 156).
Colonel Taggaxt testified that 3

"™Je went out to his car. He told me thet he had been over to ‘
Lieutenant Krivoskf's house and he understood that Krivoski had
implicated him in the mishandling of funds, that he dildn't kmow
why Krivoski had implicated him, that he wouldn't do anything
of that kind, that he was very surprised when he heard that
Lieutenant Krivoski had teken as much as $10,000, he said

he only wanted $600 or $700 to get out of dedbt, ~- to use the
phrase he used, he said, *Colonel, I didn't want any cheese, I
only wanted to get out of debt,' that he was afraid Lieuterant
Krivoski was going to do that, that he almost asked to be re-
moved from the Board because he was afraid the Lieuteneant was
going to do that, and he was sure that if I had not takem the
action I did and found the money, that Lieutenant Exivoski
would not have divided with him,"™ (R 156)

* The acoused did not teatify with respect to the specifications
dealing with conspiracy to steal and stealing the Military Payment Certificates.

4, Dismaioh.

ae Charge I and Specifications.

The sufficiency of the record to support the acoused’s
conviction of stealing and wrongfully disposing of the projection equipment
dopends upon the credibility ef the witness Froebel, While we have the
power to weigh evidence, judge the credibility of witneases, and determine
controverted questions of fact, due deference mst be accorded the findings
of the trial court which saw the witnesses and observed their demeanor in
testifying (Neal v. United States (CCA 8th, 1940), 11k F 24 1000, 312 V.S,
6793 M 338993, Pelkey, 6 BR-JC 303),

Froebel testified poaitiﬂh that a8 a result of the accused’s
second telephone call and his conversation with the accused in the basement
of his home he understood he was to sell the projector and sound equipment
for a specific price on a comission basis, Thereafter, it is unquestioned
that he d1d attempt to sell it, The accused and Froebel are in agreement
that the acoused d1id have a talk about the sale of projection equipment on
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the occasion of his second telephone conversation with Froebel, although
the accused's version of this conversaticn was that the main talk was
" about repairs.

The weakness of the accused's version lies in his explana-
tion for having the equipment repaired in a civilian shop rebthsr than by
the regular facilities provided by the Armmy. His statement that he had
damaged the equipment severely on a fishing trip is not only somewhat
bizarre but is not borne out by the amount and character of repairs
eoventually made on the equipment. The rather trivial adjustments made
to the equipment by the Signal Corps when it was eventually returned
could hardly have been an adequate reason for the accused's believing that
he would have to pay for them, particularly in view of the age of the
equipment and the evidence that the repairs were not necessitated by
more than ordinary wear and tear. In any event, the accused would have had
to pay Froebel if the latter did the repairing.

In addition, the accused's explanation of his conversations
with Froebel about the sale of certain projection equipment is not con-
vincing, as 1t is not at all clear that the equipment which he had bought
from Captain Barham was as readily availlasble as he claimed, since he had
not fully pald for it. His expectations of selling the equipment for
1000 marks seem slightly fantastic in view of the fact that STEG sold it
to Ceptain Barham for 60 marks, even making all due allowances for the
repairs made by the latter,

. Accordingly, we find noth:l.ng in the record to militate
against believing Froebel®s testimony to the same extent as the coult,

Having concluded, therefore, that the accused delivered
the property in gquestion to Froebel with instructions to sell it, the
court was varranted in also concluding that he had the intention permanently
to deprive the United States of 1te property therein and was guilty of
stealing (MCM 1949, par 180g, p 240), There is no merit in the accused's
contention that there was an unreasonable multiplication of charges in '
Joining the specification alleging stealing the projection equipment with
that alleging 1ts wrongful disposition (MCM 1549, par 181h, p 251). Since,
however, it was not alleged that the projJector and sound equipment were
"property of the United States furnished or. intended for the military
service thereof" but that they were msrely "property of the United States,”
for the reasons stated by the Board of Review we concur in their opinion
that the record of trial is legally sufficlent to sustain only so much
of the finding of gullty of Charge I, with respect to Specification 1, as -
involves a finding of guilty of a violation of Article of War 93, and
only so much of the finding of guilty of Charge I, with reference to -
Specifiogtion 2, a8 Involves a ﬁ.nding Nt guilty of a violation of Article
of Wax Gb6,
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be Charges III and IV and Specifications.

The accused's guilt, so far as it is a question of fact,
of the specifications dealing with conspiracy to steal and stealing
$9,990,00 in Military Payment Certificates must rest almost entirely
on the testimony of his self-described accamplice, Lieutemant Krivoski.
Iieutenant Krivoskl testified to a long course of solicitation, counsel
and advice by the accused to commit the offense alleged. The accused
by his vnsolicited statement to his coumanding officer clearly implicated
himgelf, even though that statement as related by the commanding officer
i1s not as clear as it might be., While the record reveals the accused
as a man of considerable naivete in expecting Lisutenant Krivoski, who
had to assume all the risk, to share the proceeds of the theft with him,
that 1a not a sufficient reason for us to disapprove the conviction where
the trial court, which saw and heard the witnesses, believed Lieutenant
Krivoski and the accused’s commanding officer and where such disapproval —
would involve the unrealistic hypothesis that Iieutenant Krivoeki's testi-
mony, in 8o far as it implicated the accused, was sheer invention.

The question arises, however, whether the conviction of
the accused of these specifications can stand as & matter of law. We
turn first to the specification involving conspiracy.

An essential element of the offense of conspiracy is an
agreement (Dehly v. United States (CCA 8th, 1931), 50 F 24 37; United
States v. Falcone (CCA 24, 1940), 109 F 24 579; 311 U.S. 205). Indeed,
the words "comspiracy" and "agreement” are used interchangeably (MCM
1949, par 1813, p 253). "If there was no agreement, then there was no
conspiracy” (United States v. Direct Sales Co (DC WD, SC, 1941), Lo m,
Suppe 917, 923). It is not necessary, however, that there be a formal
agreement; it is sufficlent i1f there is a meeting of the minds (Marx v,
United States (CCA 8th, 1936), 86 F 24 245; Reavis v. United States: (CCA
' 10th, 1939), 106 F 24 982), and this can be inferred from the acts done
by the alleged conspirators (United States v. Gordan (CCA Tth, 1943),
138 F 24 174, cert. den. 320 U.S. 798; re. den. 320 U.S. 816).

The vital question here is whether or not we may properly
infer that lLieutenant Krivoski by his action in taking the Military
Payment Certificates entered into an agreement with the accused as to
their theft. We say that i1s the vital question because it 1s clear that
up to the moment of the theft Iieutenant Krivoski had not reached any
agreement with the accused. We conclude in the circumstances revealed
by this record that the theft of the momey by Lieutenant Krivoski is an
insufficient basis on which to predicate the conclusion that he had
becoms a co-conspirator with the accused. ~ '
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Taking the prosecutiocn's case at itsstrongest, the record
discloses a long continued course of solicitetion of Lieutenant Krivoski
by the accused to steal the certificates without any agreement on the
former?!s part right up to seconds before the actual coumission of the
offense, Although we may assume, as hereinafter indicated, that the
accused's protracted solicitation was the underlying cause of Iieutenant
Krivoskits action in stealing the certificates, the latter's testimony
clearly negates any inference that his action resulted from an agreement
with the accused or that the theft itself actually completed such an
agreement, Lieutenant Krivoski claimed it was an "impulsive act® on his
part, or in other words, that he was acting on his own and not on behalf
of or in agreement with the accused, The record as a whole corroborates rather
than refutes Lieutenant Krivoski's testimony in this regard, No reason is
apparent from the record why Lieutenant Krivoskl should have entered into
any egreement with the accused, with its necessary implication of sharing
the loot., Despite the fact that they were together for almost three hours
after the theft, Lieutenant Krivoski took no steps to inform the accused
thereof. In our opinion, the record as & whole falls to esteblish any
conspiracy between the accused and ILieutenant Krivoski end is therefore
legally insufficient to support the findings of guilty of Charge III and
itsecification. :

The accused was also convicted of the theft of the certi=-
ficates, Since he wes not present at the commission of the crime and
since his only part in it was to urge it upon Lieutenent Krivoskl, the
evidence at most would make him a common-law accessory (1 Wharton's
Criminal Iaw, 12th ed., sec 263), but due to the abolition of the former
distinction between principal and accessory the question is whether he is
guilty as & pri.ncipal. Section 2 of 18 United States Code provides in

part,

"a, Whoever commite an offense against the United
States, or aids, abets, counsels, commends, induces or
procures its comnission, is & principal.” (See MCM 1949,

par 27, p 21)

We lay to one side all forms of conduct embraced by the
statute except "counsels” although it is worthwhile to note ita sweeping
definition, The only point we need to declde is whether this record
establishes the accused!s guilt of the theft of the certificates by virtue
of caunseling its comeission by I.ieutenant Krivoski,

"To counsel or advige & man to an ect is to urge
upon him either that it is his interest or his duty to~
do it." (Masses Publishing Co. v. Patten (DCSD, NY, 1917),
2hh B 535)
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Incontestably, the accused's urgmgs fell within the
above definition and the only questions are whether the accused's
conduct must have been a causative factor in the carmission of the
crime or whether there must have been some sort of agreement between
the acoused and Iieutenant Krivoskdi,

The first question was enevered almost 150 years ago by
Chief Justice Parker in Commonwealth v. Bowen (1816), 13 Mass 359, in-
volving an indictment for counseling another to commit suicide,

"The government is not bound to prove that Jewett would
not have hung himself, had Bewem's counsel never reached his
ear, The very act of advising to the commission of crime 1is
of itself unlawful. The presumption of law is that advice
has the influence and effect intended by the adviser, unless
it 1s shown to have been otherwise; as that the counsel was
received with scoff, or was mnifestly rejected and ridioculed
at the time it wvas given."

Accord: Fed. Cas, #18250 (1854); State v. Bailey (1909), 63 W, Va, 668,
60 s.? 7?5, ita.te v, McFadden (1903), 43 Wash, 259, 93 Pac 41k, 14 L.
R.A. (N.S) 11%0,

. -As to the second question, the accessory and the principal
need not effect an agreement to cormit the crime, In Bragg v, State (191%),
73 Tex Cr. Re 340, 166 S.W. 162, the court stated: :

"It 18 not the law and was not necessary for the
court .to charge as contended by the appellant, that in
order to make him guilty as an accomplice the Jury must
believe beyond a reesoneble doubt that he and the principal
entered into an agreement to commit the offense of swindling,"

In Cammonwealth v, Bloomberg (1939), 302 Mess 349, 19 N.E., 24 62, the
court held that there was no inconsistency detween acquittal on conspiracy
charge end conviction as accesgsory to same crime,

The accused's conviction of the completed theft of the
certificates was, accordingly, proper (See CM 343792, Krivoski, decided
this date),

5. At the opening of the third day of the trial at 1008 hours on
Monday, 2 October 1950, the President announced that the court would hold
night sessions beginning that evening and contimuing until the campletion
of the trial, The defense counsgel objected on the grounds that this would
be prejudicial to the rights of the accused (R 93)e The court recessed that
day at 1700 hours and reconvened at 1900 hours, At that time the defense
-counsel moved for a continuance until the next morning and testified in
support of his motion. The main point made in his argument and testimony
¥as that a night session prejudiced him in preparing the defense of his
client, The motion was denied (R 167-173).
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Subsequent to the disposition of this case by the Board
of Review the accused and civilian counsel who defended him at the trial
gubnitted affidavits relative to the accused's physical condition on 2
October 1950, The accused stated in his affidavit that "he was in
texrrible pain” from a skin allergy and that the Fresident of the court,
Colonel Jolm L. Crawford, Medical Corps, gave him a sedative., By :melica.tiozn
he charges that this sedative adversely affected him in testifying on :
his own behalf and thereby prejudiced him in his defense, The civilian
defense counsel went further and alleged that the accused collapsed
during a recess,

Affidavits wers also submitted by five members of the
court including the President, by the Trial Judge Advocate, by the regularly
appointed defense counsel who assisted in the defense of the accused, and
by & non-camissioned officer who acted as interpreter, These affidaviis
categorically deny that the accused's physical condition affected the
conduct of his defense. None of them states that the sedative was given
t0 the accused before he had testified or that it had any visible effect
on him, Some specifically aver that the accused disclaimed any desire
for a continuance and that he expressed the wish to conclude the trial
as speedily asg possible.

The record of trial does not reveal any impairment of the
accused's ability to testify intelligently. Moreover, counsel made no
. mention of the accused!s alleged physical condition in arguing or testifying
on behalf of his motien for a continuance, It is difficult Por us to
believe that if the accused's condition was as bad as he now states,
counsel would not have asserted it in argument or dbrought it to the
court's attention in connection with his motion for a continuance, &
motion which was pressed with vigor. We conclude that the accused has
not substantiated the additional reasons he has urged upon us for the
court to have granted the continuance asked for by his counsel at the
trial. With respect to the grounds actually urged upon the court, we
agree with the Board of Review, for the reasons stated in their opinion,
that the court 4i1d not abuse its dlscretlon in denying the motion.

The accused 1B his affidavit also states that the regularly
appointed Defense Counsel and the Trial Judge Advocate discussed this ocase
on a social occasion during the course of the trial, a statement which 1is
denied by both, Even if they had discussed it, however, that in itself
would not be a sufficient reason for disapproving the conviction. There
is no rule that forbids opposing counsel discussing a case, even on social
occaslons, An attorney's only duty in this respect is not to disclose any
information to the opposition that would essist it or hamper him in the -
conduct of the case (Cf. CM 320618, Geardner, 70 BR 7l). It 1s not even
alleged that such disclosure jccurred here. :

8o 'For the foregoing reasons the Judicial Commell is of the opinion
that the record of trial 1s legally insufficient to support the findings of

11
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guilty of Charge III and its specification; legally sufficlent to support
only so much of the finding of guilty of Charge I with respeot to Speci-
fication 1 thereol as involves & finding of guilty of a vioclation of
Article of War 93 and only 8o nuch of the finding of guilty of Charge

I with respect to Specificatiia 2 thereof s&s involves a finding of guilty
of a violation of Article of War 96; and legally sufficient to support

the findings of gullty of Charge IV and its specification and the sentence.
In view of all the circumstances, however, including the legal insufficiency
of the record of trial to support the cenviection of conspiracy, it is
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o DEPARTMENT OF THE ARMY
(158) Office of The Judge Advocate General

THE JUDICIAL COUNCIL

CM 343938 Harbaugh, Brown and Mickelwait

Officers of The Judge Advocate General's Corps

In the foregoing case of Captain Willard E. Finley, 0-1291971,
7752 Fiﬁance Cénter, upon the concurrence of The Judge Advocate General
only so much of the finding of guilty of Charge I with respect to
Specification 1 thereof is approved aé involves a finding of guilty of
a violation of Artiéle of War'93, only so much of the finding of gﬁilty of
Charge I with respect to Specification 2 thereof is approved as involves
a finding of guilty of a violation of Article of War 96, the findings of
guil%y of Charge III and its specification are diéapproved,-and the
sentence as modified by the reviewing authority is confirmed and will be
cafried into.execution.' The United States Disciplinary Barracks or one

of its branches is designated as the place of confinement.

obert W. Brown, Brig Gen, JAGC C. B. Mickelwait, Brig Gen, JAGC

I concur in the foregoing action. Under the direction of the
Secretary of the Army and upon the recommendation of the Judicial Gouncll
the term of confinement is reduced to two years.

E. M. BRANNON
Major General, USA
The Judge Advocate General

( GoMO 3L, 27 March 1951).
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DEPARTHENT OF THE ARMY (159)
Office of The Judge Advocate General '
Y:ashington 25’ D.C.

JAGH CM 343951 WU 221950
UNITED STATES ) 25TH INFANTRY DIVISION

: )

v. ) Trial by G.C.M., convened at
_ ) APO 25, 23 October 1950. Dis-
Private ROOSEVELT BLEDSOE ) honorable discharge, total for-
(RA 19293580), Company E, ) feitures after promulgation, and
2ith Infantry Regiment, 4PO ) confinement for life.
25. )
OPINION of the BOARD OF REVIEW \

HAUCK, FITZHUGH, and IRELAND
Officers of The Judge Advocate General's Corps

l. The Board of Review has examined the record of trial in the
case of the soldier named above, and submits this, its oplnlon, to the
Judicial Council and The Judge Advocate General.

2.. The accused was tried upon the following Charge and Specifica-
tion: . ‘

CHARGE: Violation of the 75th Article of Var.

Specification: In that Private Roosevelt Bledsoe, Company 'E',
24th Infantry Regiment, being present with his organiza-
tion while it was engaged with the enemy, did, at Company
tEt 2Lith Infantry Regiment, on or about 29 July 1950, shame-
fully abandon the said Company 'E! and seek safety in the
rear, and did fail to rejoin it until the 20 August 1950.

He pleaded not guilty to, and was found guilty of, the Charge and the
‘Specification. Evidence of two previous convictions by summary court-
martial for breach of restriction, failure to obey a lawful order and
Raving in his possession an unautborized pass was introduced. He was
sentenced to be dishonorably discharged the service, to forfeit all pay
and allowances to become due after the date of the order directing execu-
tion of the sentence, and to be confined at hard labor for the term of
his natural life. The reviewing authority approved the sentence and
forwarded the record of trial for action pursuant to Article of War L8.

3. Evidence.

a. For the prosecution.

The accused was a member of Company E, 2i4th Infantry Regiment (R 10).
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On 28 and 29 July 1950, Company E, 2Lth Infantry Regiment, was engaged
with the enemy in the vicinity of Haman, Korea. The accused was present
with his company on 28 July 1950, on which date he was serving as a member
of the .57 mm Mortar Section of the fourth platoon (R 10,14i). The company
sustained an attack by the enemy that day which necessitated a withdrawal
of elements of the company with resulting disorganization and confusion

(R 11). The following day, 29 July 1950, a perimeter defense was organized
and a check made of Yeach individual man" within the defensive area. The
accused could not be found (R 11,1). His absence was reported to the
first sergeant (R 1lL). Between 29 July and 20 August 1950, "three or
four® additiona. checks were made of the fourth platoon of Company E,

2ith Infantry Regiment, but at no time was the accused found. During
this period the accused neither had permission to he absent from his

unit (R 12,14 ), nor was he relieved, reassigned or transferred from the
fourth platoon (R 13,1}). On 20 August 1950, the accused was seen at

"the CP" talking to the first sergeant (R 11).

b. For the defense.

The defense called no witnesses, and introduced no evidence. The
rights of the accused as a witness in his own behalf having been explalned
to him, he elected to remain silent (R 16).

L. Discussion.

The accused was charged with and found guilty of violation of the
75th Article of War in that he

"% # being present with his organization while it was engaged
with the enemy, did, % % shamefully abandon the said Company
'E' and seek safety in the rear, and did fail to regoin it
wmtil the 20 August 1950."

The 75th Artlcle of Tar makes misbehavior before the enemy an offense
punishable by death or such other punishment as a court-martial may direct
(AW 75, oM 1949, p.294). The Mamal for Courts-Martial, 1949, defines
misbehavior before the enemy as:

"% #* any conduct by an officer or soldier not conformable to
the standard of behavior before the enemy set by the custom of
our arms.
* C* 3

“Under this clause may be charged any act of treason,
cowardice, insubordination, or like conduct committed by an
officer or soldier in the presence of the enemy" (MM, 1949,
Par. 163(a)).
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VWinthrop describes misbehavior before the eneny, as, among other things:

"% 3 acts by any officer or soldier, ag — = * going to the
rear or leaving the command when engaged with the enemy; % &M
(Winthrop's Military Law and Precedents, 2d Ed., p.623).

The words "before the enemy" are not limited by geographical distance
but are words expressing tactical relationship (MCM, 1949, Par. 163a).
The words "engaged with the enemy"™ have been held to be synonymous with
the words "before the enemy" (CM 257053, Marchetti, L4 BR (ETO) 143,150).

In view of the recent decision of the Judicial Council in the Gilbert
case, no question arises as to the applicability of the 75th Article of
Var to the present situation in Korea (CM 343472, Gilbert, 27 Nov 50).

The evidence adduced by the prosecution in support of the charge
and specification was not refuted by the defense in any respect. It
established conclusively that the accused was a member of a unit which,
at the time and place alleged, was engaged in combat with the enemy. The
accused's post of duty was with a front line element of his unit. Upon
reorganization of his platoon following an enemy attack the accused could
not be found, nor was he again seen until twenty-two days later. He had
no permission to be absent. ‘

The factual situation thus presented is substantially the same as
that existing in the case of CM 298931, Sexton, 15 BR (ETO) 125, in which
case the following language is found at page 127:

"The prosecution showed, through the testimony of Lieutenant
Schwarzkopf, that on 8 October and on L November, 194k, accused's
company was either actively attacking the enemy or was in reserve
positions subject to call and within the range of enemy artillery
fire. It thus appears that, on those dates, the company was
'before the enemy' within the meaning of that phrase as used in
Article of War 75 (CM ETO 14O, Stack; winthrop's Military Laws
and Precedents, Reprint, 1920, pp.623,62l; Dig. Opns, JaG, 1912-40,
sec.l;33(2), p.303). It was further shown through the introduction
of an extract copy of the company morning reports, that accused
absented himself without leave from his company on the dates
alleged. The evidence thus supports the inference that accused
was before the enemy on the dates alleged and shows that he
absented himself from his company without permission on those
dates. This conduct constitutes misbehavior before the enemy in
violation of Article of War 75 (CM ETO 1663, Ison; CM ETO 1659,

-Lee; CM ETO 2582, Keyess CM ETO 3828, Carpenter). The evidence
adduced although it is meager and fails to give the picture as

to the company's operations and the circumstances under which the
accused absented himself, supplies the minimum requirements and
thus supports the court's finding that accused was guilty of the
offenses alleged."
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The Sexton case differs from the instant case in that in the Sexton case
the accused was charged with and found guilty of running away from his
company in violation of Article of War 75, while in the instant case the
specification alleges that the accused did "shamefully abandon" and *"seek
safety in the rear." This difference does not help the accused as the
gravamen of the offense alleged in either manner is the abandonment of
his company by the accused (CM 297170, Woods, 13 BR (ETO) 37,42), with
the result that a specification alleging that the accused did "shamefully
abandon®" his company while it was before the enemy "and seek safety in
the rear is equivalent to an allegation that he did "run away from his
company” (CM 257053, Marchetti, supraj; CM 27704k, Puleio, 9 BR (ETO) 37,
39), and may be supported by the same proof (CM 27704L, Puleio, supra,
and cases there cited). ‘

For these reasons the Board of Review is of the opinion that the
record of trial is legally sufficient to sustain the findings and sentence
(cM ETO 1408, Saraceno, 4 BR (ETQ) 293,295; CM ETO 1659, Lee, 5 BR (ETO)
173,174; CM 263351, Keyes, 7 BR (ETO) 187,188; CM 276183, Kuykendoll, 9
BR (ETO) 315,316; CM 289896, Q'Berry, 11 BR (ETO) 203,20&-‘2‘6?‘; CH 298931,
Sexton, supra).

5. The papers accompanying the record of trial indicate the accused
is 21 years old, unmarried, and has no dependents. He completed two years
of high school in 1946, and thereafter worked as a laborer until he enlisted
in the Army on 22 November 1947. He joined his present organization 5 May
1950, His commanding officer rates him "poor" as to character and "un-
satisfactory" as to efficiency. Two previous convictions by summary court-
martial for minor offenses are indicated. ‘

6. The court was legally constituted and had jurisdiction of the
person and of the offense. No errors injuriously affecting the substan-
tial rights of the accused were committed during the trial. In the opinion
of the Board of Review the record of trial is legally sufficient to support
the findings of guilty and the sentence, and to warrant confirmation of
the sentence. A sentence to confinement at hard labor for life is author-
ized upon conviction of misbehavior before the enemy in violation of Article
of War 75. ‘ : ‘

WA\;Z/%%\\ ‘ » JoA.G.Co

J.A.G.Ce

WG’&M\ , J.-A.G.C.
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. DEPARTMENT OF THE ARMY
Office of The Judge Advocate General

CM 3L3951 THE JUDICIAL COUNCIL

Harbaugh, Brown and Mickelwait
Officers of The Judge Advocate General's Corps |

In the foregoing case of Private Roosevelt Bledsoe,
RA 19293580, Company E, 2lth Infantry Regiment, APO 25,
upon the concurrence of The Judge Advocaﬁe General the
sentence is confirmed and will be carried intd eiecution. |
The United States Disciplinéry Barracks or one of its bra.nchves

is designated as the place of confinement.

/MM/LWMW

Robert W. Brown, Brig Gen, JAGC C. Be. Mickelwait, Brig Gen, JAGC

M1z (et W

ﬂJ . L. Harbaugh, JT., Brl? Gen, JAGC
Chairman

, I concur in the foregoing action. Under the direction of the
Secretary of the Army the term of confinement is reduced to twenty
years.

- | ,
é;;}’/%%y& L

E. M. BRANNON
Major General, USA _
The Judge Advocate General

13 2 ilessy

( GCMO 30, March 22, 1951),







- DEPARTNENT OF THE ARMY £265)
Office of The Judge Advocate General
WhShingtOn 25, D.C.

' NOV 2 J 1950
JAGH CM 343952

UNITED STATES 25TH INFANTRY DIVISION

Trial by G.C.M., convened at
Taejon, Korea, APO 25, 25
October 1950. Dishonorable
discharge, total forfeitures
after promulgation, and con.fme—
ment for life.

Ve

Private TOMMIE L. WAIXER (RA
18334870), Company G, 24th
Infantry Regiment, APO 25.

..

OPINION of the BOARD OF. REVIEW
HAUCK, FITZHUGH, and IRELAND
Officers of The Judge Advocate General's Corps

1. The Board of Review has examined the record of trial in the
case of the soldier named above, and submits this, its op:.m.on, to the
Jud:\.clal Council and The Judge Advocate General.

2. The accused was tried upon the following Charge and Specifica-
tion: '

CHARGE: Violation of the 75th Article of War.

Specification: In that Private Tommie L. Walker, Company G,
2Lth Infantry Regiment, APO 25, did, at or near Haman,
Korea, on or about 20 September 1950, misbehave himself
‘before the enemy, by leaving his company without authority,
while his command was engaged with the enemy,

He pleaded not gullty to, and was found guilty of, the Charge and the
‘Specification. No evidence of previous convictions was introduced. He
was sentenced to be dishonorably discharged the service, to forfeit all
pay and allowances to become due after the date of the order directing
execution of the sentence, and to be confined at hard labor for the term
of his natural life. The reviewing authority approved the sentence and
_ forwarded the record of tr:.al for action pursuant to Article of War L48.

3. Evidence.

a. For the prosecution.

The accused, Private Tommie L. Walker, was a member of Company G,
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2ith Infantry Regiment (R 9). -On 19 and 20 September 1950, Company G,
2Lith Infantry Regiment, was engaged with the enemy in the vicinity of
Haman, Korea (R 9). On the 19th the Company was "hard hit" by the enemy
(R 10), the company commander being killed (R 11). On the 20th the com-
pany was in battalion reserve (R 12) and was located on a hill near the
front line (R 11). The company command post was located abount a mile to
the rear (R 9). On the afternoon of 20 September 1950, the accused was
observed in the company command post area by Second Lieutenant (then
First Sergeant) Thomas L. Bowling. Bowling ordered the accused to report
to the company commander "in position™ and further instructed him "to ride
up on the chow truck." The accused "got on the chow truck." About an
hour later, Bowling again noticed the accused in the company command post
area accompanied by a sick Korean soldier. Bowling again "told Walker to
report to the company commander," to which the accused replied: "I am not
going back on the hill" (R.lO,ll). At *the time, the accused appeared to
be normal and to understand Sergeant Bowling's order. Bowling then made
arrangements to have him confined (R 10). The accused had not been given
permission by his platoon leader to leave his platoon (R 12).

be For the defense.

Sergeant Harvey C. Boone, Company G, 2l4th Infantry Regiment, saw the
accused at a road block which ,the witness was manning sometime "during
the month of September.® He ordered the accused to ¥report back to the
Company CP" (R 13).

The rights of the accused as a witness in his own behalf having been
explained to him (R 14), he elected to be sworn as a witness, He admitted
being ordered by "lst Sgt Bowling" "to report on the hill" on 20 September
1950. He maintained, however, that he had complied with the order, had
reported to the "captain" Yon the hill," had been assigned to a foxhole
in the second platoon area, and had remained there all night. The next
morning, as his foot pained him and as the Korean in the next foxhole was
sick, he "came down the hill" with the Korean to obtain medical treatment.
Sergeant Bowling saw him as he was going back "up on the hill," called him
over and said "Sit down in the chair," after which he was confined. He
did not have permission to leave his platoon ¥to go on sick call.™ Althougl
he told Sergeant Bowling that he had been "on the hill" all night and had
come back for sick call, Sergeant Bowling did not believe him (R 15-19).
He insisted that Sergeant Bowling had given him only one order which he
had obeyed (R 17).

L« Discussion.

The accused.was charged with and found guilty of violation of Article
of War 75 in that he did

"% 3 misbehave himself before the enemy, by leaving his company
without authority, while his command was engaged with the enemy."


http:truck.11

The 75th Article of VWar makes misbehavior before the enemy an offense
punishable by death or such other punishment as a court-martial may direct
(&% 75, MCM 1949, p.294). The Manual for Courts-Martial, 1949, defines
misbehavior before the enemy as:

% % any conduct by an officer or soldier not conformable to
the stanmdard of behavior before the enemy set by the custom of
our arms.

#* * * .

"Under this clause may be charged any act of treason,
cowardice, insubordination, or like cdonduct committed by an
officer or soldier in the presence of the enemy" (MCM, 1949,
Par. 163(a)). . :

Winthrop describes misbehavior before the enemy, as, among other things:
"% % acts by any officer or soldier, as -- % 3 going to the rear

_or leaving the command when engaged with the enemy; * ®" (Winthrop's
Military Law and Precedents, 2d Ed., p.623).

The words "before the enemy" are not limited by geographical distance but
are words expredsing tactical relationship (MM, 19,9, Par. 163a). The
words "engaged with the enemy" have been held to be synonymous with the
words Mbefore the enemy" (CM 257053, Marchetti, 4 BR (ETO) 143,150).

In view of the recent decision of the Judicial Council in the Gilbert
case, no question arises as to the applicability of the 75th Article of Gar
to the present situation in Korea (CM 343472, Gilbert, 27 Nov 50).

. The specification in the instant case does not follow exactly any
of the approved forms given in the Manual for Courts-Martial (MCM, 1949,
spec. Nos. 39 through 49, pp.318-319). It becomes necessary, therefore,
to determine whether it states an offense in violation of Article of ¥War
75. Those offenses properly chargeable as violations of the 75th Article
of Var most nearly analogous to that alleged in the instant case are:
(1) that the accused did "run away from his company" which was then
engaged with the enemy, and (2) that the accused did "shamefully abandon'
his company and "seek safety in the rear" (MCM, 1949, spec. Nos. Ll and
42, p.318). These allegations have been held to be equivalent to each
other (CM.257053, Marchetti, supra). In either case, the essential ele-
ments of proof necessary to sustain such a specification being: (1) that
the accused was present with his detachment while it was before the enemy
at the time and place alleged, and (2) that he either abandoned the detach-
ment and sought safety in the rear, or that he ran away (CM 2770LL, Puleio,
9 BR (ETO) 37,39 and cases there cited). Numerous cases alleging that
the accused ran away from his company which was engaged with or before
the enemy have been held legally sufficient on proof that the accused
.absented himself without leave from his unit which was before the enemy
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at the time and place alleged (CM ETO 1408, Saraceno, L4 BR (ETO) 293,
295; CM ETO 1659, lee, 5 BR (ETO) 173,17L4; CM 263351, Keyes, 7 BR (ETO)
187,188; CM 276183, Kuykendoll, 9 BR (ETO) 315,316; CM%H%, 0'Berry,
11 BR (ETO) 203,201;-‘?‘_2‘20 3 CM 298931, Sexton, 15 BR (ETO) 125,127)__12. For
these reasons, the Board of Review is of the opinion that the specifica-
tion in the instant case is equivalent to an allegation that the accused
being present with his company before the enemy did run away therefrom,
and, ;onsequently, that it alleges an offense in violation of Article of
War 7 . ) . :

The proof in support of the charge and specification is uncontradicted
in that on the afternoon of 20 September 1950, while his company was engaged
with the enemy, the accused was observed in the company command post area
approximately a mile to the rear of the company position. He was directed
to report to the company commander ®in position" and left the area on
"the chow truck." Testifying as a witness in his own behalf, the accused
maintained that he had reported to the company commander as directed and
had remained with the company overnight,; returning to the command post
area the next morming in search of medical treatment. According to the
testimony of Second Lieutenant Bowling, the accused was again in the
command post area approximately an hour after he had left on ®"the chow
truck," at which time, having again been ordered to report to the company .
commander, the accused replied, "I am not going back on the'hill."® It
is immaterial which version of the incident is true as the accused admitted
that he did not have permission to leave his platoon. Both elements of
the offense alleged, i.e. (1) that the accused was present with his unit
before the enemy, and (2) that he left it without permission, are thus
established by the evidence (CM ETO 1408, Saraceno, supraj CM ETO 1659,
Lee, supra; CM 263351, Keyes, supra; CM 276183, Kuykendoll, supra; CM
289898, O'Berry, supra; CM 298931, Sexton, supra).

5. The papers accompanying the record of trial show the accused to
be nineteen years old and unmarried. He claims his mother amd a sister
as dependents. He completed eight years of schooling in 1945. He enlisted
1 April 1948 and was assigned to his present organization 5 March 1949. '
His character and efficiency ratings are unknown. -

6. The court was legally constituted and had jurisdiction of the
person and of the offense. No errors injuriously affecting the substan-
tial rights of the accused were committed during the trial, In the opinion
of the Board of Review the record of trial is legally sufficient to support
the findings of guilty and the sentence, and to warrant confirmation of
the sentence. A sentence to confinement at hard labor for life is author-
ized upog conviction of misbehavior before the enemy in violation of Article
of War 75, _

2l ¥/ ’
,‘l d ‘ {M A.G.C.

L %Kﬁ&.w@.§ , JeAeGuCe

3 J.A.Glc.

— N
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DEPARTMENT OF THE ARMY (169)
Office of The Judge Advocate General :

cx 33952 THE JUDICIAL COUNCIL

Harbaugh, Brown and Mickelwalt
Officers of The Judge Advocate General's Corps

In the foregoing case of Private Tommie L. Walker, BRA
18331870, Company G, 24th Infantry Reglment, APO 25, upon
the concurrence of The Judge Advocate General the sentence

is confirmed and will be carried into execution. The United States
Disciflinary Barracks or one of its branches 1s deslignated as the

cp of confin me
/WV\/ : &' 7 e = é._%‘n"",f

/R‘*ert W Brown,_Br*g Gen, JAGC C., B. Mickelwait, Brig Gen, JAGC

I concur in the foregoing action. Under the direction of the
Secretary of the Army the term of confinement 1s reduced to twenty

E. M. BRANNON -
Major General, USA
The Judge Advocate General

-2 7 7775(/1(,/\,/ / 7 &-7

{ GCMO 37, 3 April 1951)°
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DEPARTHENT OF THE ARMY - (172)
Office of The Judge Advocate General
“Vlashington 25, D.C. . :
DEC 5 1950

JAGH CM 343982

UNITED STATES 25TH INFANTRY DIVISION

V. Trial by G.C.l., convened at
Taejon, Korea, APO 25, 25
October 1950. Dishonorable
discharge, total forfeitures
after promulgation, and con-
finement for life. ‘

Private HERBERT BENNEIT (RA
16261275), Battery B, 159th
Field Artillery Battalion, APO

25.

Nt S e N e et o N

OPINION of the BOARD OF REVIEW
. HAUCK, FITZHUGH, and IRELAND
Officers of The Judge Advocate General's Corps

1. The Board of Review has examined the record of trial in the
‘case of the soldier named above, and submits this, its opinion, to the
Judicial Council and The Judge Advocate General,

2. The accused was tried upon the foilowing Charge and Specifica-
tions:

CHARGE: Violation of the 6lth Article of iar.

Specification 1: In that Private Herbert Bennett, Battery “B"
159th Field Artillery Battalion, APQ 25, having received
a lawful command from Captain Curtis R. @alton Jr, his
superior officer, to report for duty on outpost, did, at
or near Haman, Korea, on or about 2 September 1950, will-
fully disobey the same.

Specification 2: In that Private Herbert Bennett, -Battery "Bt
- 159th Field Artillery Battalion, APO 25, having received a
lawful command from lst Lt Marshall R. Hurley, his superior
officer, to report for duty on outpost, did, at or near
Haman, Korea, on or about 15 September 1950, willfully
_ disobey the same.

He pleaded not guilty to, and was found guilty of, the Charge and its
Specifications. No evidence of previous convictions was introduced. He
was sentenced to be dishonorably discharged the service, to forfeit all
pPay and allowances to become due after the date of the order directing
execution of the sentence, and to be confined at hard labor for the term
of his natural life. The reviewing authority approved the sentence and
forwarded the record of trial for action pursuant to Article of Var L8.
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3. Evidence.

a. For the prosecution.

The accused, Private Herbert Bennett, was a member of Battery B,
159th Field Artillery Battalion (R 10,13). On 2 September 1950, Battery
B, 159th Field Artillery Battalion, was located "down a little south of
Haman in the —alley" (R 9). On that day the accused's duty was "to go
to the outpost and observe the enemy activity in front % %" (R 9). He - .
was a member ¢° the outpost group (R 10). During the day, the first
sergeant brought the accused before the battery commander, Captain Curtis
R. dalton, Jr., "for coming back from outpost duty without authority®* (R
9)s Captain Talton Yordered the /accused/ to go back on outpost." The
accused refused to obey the order (R 9,10,12-13), and stated "I refuse
to go" (R 10). Captain Walton was sure the accused understood his order;
“and was "quite sure" the accused knew him to be his battery commander (R
9,10). He was wearing his insignia of rank (R 9). Master Sergeant {Walter
Malichi, Jr., first sergeant of Battery B, 159th Field Artillery Battalion,
corroborated Captain jalton's testimony (R 15). :

On 15 September 1950, Battery B, 159th Field Artillery Battalion, was
in the vicinity of Haman, Korea (R 12) north of Masan (R 1). On that
date, the accused "was a member of the security platoon which had been
established for the purpose of perimetive defense of the battery" (r 12).
ibout noon, on that day, the accused was brought before First Lieutenant
Marshall R. Hurley, the battery executive officer, "by Sgt Davis, the

_ ammunition sergeant, for refusal to go on an outpost® (R 11). Lieutenant
Hurley :

"3 % told the accused to proceed to the outpost, and the accused
remained silent, as he did throughout the entire conversation.

I mean, he was mite throughout the entire conversation, except
when I would ask him definitely did he understand what I was say-
ing to him. At such time he would say 'Yes.' I told him to
report to the outpost and he stood there. I told him again,
'Report to the outpost, Bemmett,' and he stood there with his
hands in his pocket, so I said, 'Take your hands out of your
pocket and stand at attention.! He did, and I -said, 'Bennett,.
can you understand what I am saying to you?' He said, 'Yeah,'
and I said, 'Then, are you going to the outpost?' He didn't
answer. 1 said, 'Do you understand me, Bennett?'! He said,
'Yeah.' I said, 'Then are you going to the outpost' againj;

that was the third time I asked him. There was still no reply,
so I said, '#hat's wrong with you? Do you realize the serious-
ness of what you are doing?' He said nothing, so I said, !'You
stand at attention until you learn to talk,' and I walked away
from him and as I walked away, he turned around and walked towards
the water - not water trailer - kitchen trailer where he laid his
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mess kit and picked it up. I said, 'Come back, Bennett. I
said, 'Now, are you going to the outpost?! And he still hadn't
answered and I called him over in the presence of two other
officers who were at the table and I said, 'Bennett, I am going
to give you a direct order to go to the outpost,! and I said,
'Do you understand me?' And he said, 'Yeah.' I said, 'Are you
going to the outpost?' And he said, 'No.! I said, 'Well, that
is all T have.! 3 s." (R 11-12)

The accused knew Lieutenant Hurley to be an officer (R 13). #arrant
Officer Jesse P. Newhouse, Battery B, 159th Field Artillery Battallon,
corroborated Lieutenant Hurley's testimony (R 1L4).

b For the defense.

On or about 2 September 1950, the accused complained to Private
First Class Fred J. Moore, Battery B, 159th Field Artillery Battalion,
that he (the accused) had hurt his leg in moving from a hill then under
"enemy fire during withdrawal of the battery. Moore looked at the accused's
leg which appeared to be blistered, and noticed that he had dlfflculty
walking (R 17).

After belng warned of his rights as a witness on his own behalf, the
accused elected to remain silent (R 18)

L. Discussion.

The. accused stands convicted of two violations of Article of War 6l
in that on 2 September 1950, and again on 15 September 1950, he willfully
disobeyed an order of his superior officer to report for outpost duty.

The wilful disobedience contemplated by Article of War 64 is an in-
tentional disobedience manifesting an intentional defiance of authority,
of an order, relating to a military duty, given by an authorized superior
officer (MCM, 19L9, Par. 152b; CM 325635, Richardson, 74 BR 381,383; CM
255602, Pritchard, 36 BR 151,157). There must be a specific intent to
defy authority deliberately and consciously (CM 343259, Hale, 31 Oct 50;
CM 234993, Orbon, 1 BR (ETO) 95,105). An order requiring g the performance
- of a military duty is presumed to be lawful and is dlsobeyed at the peril
of the subordinate (MCM, 1949, ibid).

In the instant case, the facts are undisputed that the accused was
a member of Battery B, 159th Field Artillery Battalion, and on the dates
alleged was assigned to duty as a member of a security group or detachment
which was charged with manning a defensive perimeter for the battalion.
It also is undisputed that on 2 September the accused was taken to the
battery commander by the first sergeant "for coming back from outpost duty
without authority." The battery commander ordered the accused "to go back
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on outpost." The accused refused to go. On 15 September 1950, the .

accused, having again been detailed for outpost duty, was brought before

the battery executive officer by the sergeant in charge of the detail.

He was given a direct order "to report to the outpost." He acknowledged

that he understood the order and when asked if he intended to obey, an-
swered: "No."

The accused's intention deliberately and intentionally to disobey
the lawful orders of his superior officers on both occasions is proven
both by his acts and words. In addition to his failure to comply with
the order given in each instance, he verbally, openly and expressly re-
fused to obey. No question arises on the record here as to legality of
the orders (cf. CM 236447, Bartlett, 1 BR (®T0) 115,130). The Board of
Review is of the opinion that the evidence is sufficient to sustain the
offenses alleged beyond a reasonable doubt (CM 291200, Reed, 17 BR (ETO)
1213,216; CM 29478k, I‘omlnlck, 15 BR (ETO) 375,377).

5. The papers accompanying the record of trial show the accused to
be 20 years old. Data as to his education and occupation prior to entry
on military service is not given. He enlisted in the Army 29 December
1947, for five years. His commanding officer rated him unsatisfactory

as to character. There is no evidence of previous convictions by court-
martial or of civilian offenses.

6. The court was legally constituted and had jurisdiction of the
person and of the offenses. No errors injuriously affecting the substan-
tial rights of .the accused were committed during the triale. In the
opinion of the Board of Review the record of trial is legally sufficient
to support the findings of guilty and the sentence, and to warrant confirma-
tion of the sentence. A sentence to confinement at hard labor for life
is authorized upon conviction of willful disobedience of the lawful orders
of a superior officer in violation of Article of War 6. (Executive Order
10149, 8 August 1950, 15 Fed. Reg. 5149)

(D. WMV(QE ‘ ) J._.A..q.c.‘,
O s> JeAdGaCe

_w% A,&.Q\{ , J.A.G'.C.
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- DEPARTMENT OF THE ARMY

Office of The Judge Advocate General

CM 343982 THE JUDICTAL COUNCIL

Harbaugh, Brown and Mickelwait
Officers of The Judge Advocate General's Corps

In the foregoing case of Private Herbert Eennett,
RA 16261275, Battery B, 159th Field Artillery Battalion,
APO 25, upon the concurrence of The Judge Advocate General
the sentence is confirmed and will be carried info execution,
The United States Discipliﬁary Barracks or one of its branches

is degfgnated as the place of confinement.,

o~
&m%: _1.4_)'"&;»4j

C. B. Mickelwait, Brig Gen, JAGC

=
SRt Q;Z’:Z’,/ez;‘4ﬂ'°ﬁ>1‘*‘ S;*t:;
’ (:;f L. Harbaugh, Jr., Brig Gen, JAGC
Chairman

I concur in the foregoing action. Under the direction of the
Secretary of the Army the term of confinement is reduced to twenty
years.

E. M. BRANNO%

Major General, USA
The Judge Advocate General

(3l >y

( GCKO 32, March 22, 1950),
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DEPARTMENT OF THE ARMY 7
Office of The Judge Advocate General (177)
1’{aShington 25, D.C.
DEC 7 1950

JAGH CM 343983

UNITED STATES 25TH INFANTRY DIVISION
Trial by G.C.M., convened at
Taejon, Korea, APO 25, 23
October 1950. Dishonorable
discharge, total forfeitures
after promulgation, and con-
finement for life.

Ve

Corporal Eddie Brewer (RA
16261175), Battery 4, 159th
Field Artillery Battalion.

OPINION of the BOARD OF REVIEJ °
HAUCK, FITZHUGH, and IRELAND
Officers of The Judge Advocate General's Corps

l. The Board of Review has examined the record of trial in the
case of the soldier named above, and submits this, its oplnlon, to the
Judicial Council and The Judge Advocate Generale.

2. The =2ccused was tried upon the following Charge and Specifica-
tion: ' ‘

CHARGE: Violation of the 75th Article of War.

Specification: In that Corporal Eddie Brewer, Battery A, 159th
Field Artillery Battalion, being present with his outpost
while it was before the enemy, did, near Masan, Korea, on
or about 6 September 1950, shamefully abandon the said out-
post and seek safety in the battery area and ‘did fail to
rejoin his outpost.

He pleaded not guilty to, and was found guilty of, the Charge and the
Specification. No evidence of previous convictions was introduced. He
was sentenced to be dishonorably discharged the service, to forfeit all
pay and allowances to becomz due after the date of the order directing
execution of the sentence, and to be confined at hard labor for the term
of his natural life. The reviewing authority approved the sentence and
forwarded the record of trial for action pursuant to Article of War L8.

3. Evidence.

4. For the prosécution. %

The accused, Corporal Eddie Brewer, was a member of Battery A, 159th
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Field Artillery Battalion (R 8). On 6 September 1950, Battery A, 159th
Field Artillery Battalion was located "northwest of Masan and a little
southwest of Haman," Korea (R 16); and was engaged in firing, in support
of the 24th Infantry (R 15-16), against the North Koreans (R 16). To
prevent infiltration of enemy troops into the battery position, an outpost
guard was established on the night of 6 September (R 15-16). The outpost
consisted of three posts numbered 1, 2 and 3, all of which were located
on a hill overlooking the enemy (R 10). Post Number 1 was manned by the
accused, Private First Class Nathaniel Austin and two South Koreans (R 8,
10). The accused was posted by Sergeant First Class Ed Simmons who "was
in charge of the guard that day" (R 8) shortly after 1730 hours (R 10).
Although Sergeant Simmons did not personally accompany the accused to
Post Number 1, he directed the accused to report to the post (R 8) and
sometime thereafter received a hand signal indicating that the accused
was at the post (R 9). The accused should have remained on the post from

~ 1800 hours, 6 September 1950, to 0600 hours, 7 September 1950 (R 10).
knew this as he had been on outpost before, and Sergeant Simmons told him

“when he sent him to his post "that he should stay up until he was relieved
by the patrol that was going up the next morning" (R 11).

The accused reported to Private First Class Nathaniel Austin on Post
Number 1, about thirty minutes after the latter had gone "up on the hill""
on 6 September 1950. Private First Class Austin asked the accused "was
he supposed to stay with me that night on outpost #1," to which the accused
replied: "Yes" (R 12). 4About midnight (R 12) or "one o'clock" (R 13) Post
Number 2 called the fire direction center and reported that “there was
snipers on the hill coming their way.® Private First Class Austin, who
was listening in on the telephone conversation, told the accused of the
report from Post Number 2 and also told him "not to get excited because
there would be shells on #2." Shortly thereafter Austin heard a shot.

The accused "broke and run down the hill.® Austin further testified:.

- "T looked the first time and he was there hiding in the weeds. - The
second time I looked he was gone." Austin reported the accused's depar-
ture to the fire direction center (R 12). Austin did not see the accused

again that night (R 13). He remained at Post Number 1 with the two South
Koreans until "around seven"™ in the morning. He did not receive any in-
structions over the telephone "to pull out" of his position during the
night (R 1L). ‘

Sergeant Simmons observed the accused "inside the CP" talking to the
" first sergeant "around one or two o'clock in the morning" of 7 Septenber
(R 9). The first sergeant took the accused to the battery commander
Yearly in the morning.® At no time during the night of 6-7 September was
the outpost given instructions by any of the battery officers or noncom-
missioned officers "to pull off the hill® (R 15)..

b. For the defense.

Corporal Richard F. Minor, Battery &, 159th Field Artillery Battalion,
| /
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was corporal of the "security guard" of which the accused was a member on
the night of 6-7 September 1950 (R 17). Corporal Minor knew “of previous
- occasions in _/§attery g when men had been posted on outposts and after a
firing had broken out, had called the BC - the battalion commander and
immediately withdrew" (R 17). Corporal Minor did not give the accused
permission "to leave his post" on the night of 6~7 September, nor did he
know of anyone else having given him permission (R 17). Ordinarily, the
security guard was 'relieved each morning "by anyone in authority from the
Fire Direction Center such as battery commander or sergeant of the guard!
at)times which varieddepending upon the weather and light conditions (R
18). . _

Sergeant First Class A. L. #hite had known the accused for about a
year and a half. During this time, the accused served under Sergeant
White for about a year and four months. - Sergeant White had found him to
be a good soldier who never caused trouble. He did not know of the accused
ever having "deserted his post beforet" (R ~

After explanation of his rights as a witness in his own béhalf, fhe
accused elected to remain silent (R 20). , :

L. Discussion.

The accused was charged with and found guilty of violation of Article
of War 75 in that he o

"% 3 being present with his outpost while it was before the
enemy, did, 3 % shamefully abandon the said outpost and seek
safety in the battery area and did fail to rejoin his outpost." .

The 75th Article of War makes misbehavior before the enemy an offense .
punishable by death or such other punishment as a court-martial may direct
(AW 75, MCM 1949, p.294). The Manual for Courts-Martial, 1949, defines
misbehavior before the enemy as:

" anyi conduct by an officer or so.lier not conformable to
the standard of behavior before the enemy set by the custom of
' our armse : - ‘

* 3 * _

#Under this clause may be ~harged any act of treason,

cowardice, insubordination, or like conduct committed by an

officer or soldier in the presence of the enemy" (MCM, 1949,
Par. 163(a)).

3

Winthrop describes misbehavior befqre the enemy, as, among other things:

3% 3¢ acts bj any officer or soldier, as -- % % going to th? rear
or leaving the command when engaged with the enemy; * & (Jinth;'op's
Military Law and Precedents, 2d Ed., p.623)’. ,

" 1s8s2
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In view of the recent decision of the Judicial Council in the Gilbert
case, no guestion arises as to the applicability of the 75th Article of
War to the present situation in Korea (CHM 343472, Gilbert, 27 Nov 50

The specification in the instant case follows closely the form given
in the Manual for Courts-Martial (MCM, 1949, p.318, spec. No. L2). It
varies therefrom in that (1) the words "before the enemy" are substituted -
for the words "envaved'w1th the enemy, and (2) the words "did fail to
rejoin his outpost" are substituted for the words "did fail to rejoin it
until (the engagement was concluded) (----)" given in the form specifica-
tion. Neither of these differences is deemed material by the Board of
Review. The words "engaged with the enemy" have been held to be synonymous
with the words "before the enemy" (CM 257053, Marchetti, L BR (ETO)143,
150); and the allegation with respect to the time of the accused's return
has been held to be "wholly immaterial® and not to require proof (CM ETO
1659, Lee, 5 BR (ETO) 173,174; CM ETO 1LOL, Stack, 4 BR (ET0) 279,281).

The Board of Review, therefore, is of the opinion that the speC1ilcat10n
in the instant case states an offense in violation of Article of ar 75,
the essential elements of proof of which are (1) that the accused was
present with his detachment while it was before the enemy at the time
and place alleged and (2) that he either abandoned the detachment and
sought safety in the rear, or that he ran away (CK 2770uk, Puleio, 9 BR
(ETO) 37,37).

The proof adduced by the prosecution in the instant case in support
of the Charge and Specification is uncontradicted in that at about 1800
hours, €& September 1950, the accused was detailed as a member of an out-
oost guard of Battery 4, 159th Field Artillery Battalion, which was then
before the enemy in the vicinity of lMasan, Korea. The accused proceeded
to his post on a hill overlooking enemy territory pursuant to the orders
of the Sergeant of the Guard where he should have remained until relieved
- by competent cuthority the next morning. Between midnight and one o'clock
in the morning, word was received at the accused's post that snipers were
approaching Post Number 2, and shortly thereafter Post Number 2 opened
fire." At the first carbine shot the accused "broke and run down the hill."
Later he was seen in the battery command post area talking to the first
sergeant. No one competent to do so had given him permission to leave
his post. This proof establishes misbehavior before the enemy as alleged
beyond a reasonable doubt (CM 257053, Marchetti, supra, at 151; CM ETO
140h, Stack, supra; CM TWTO 1408, Saraceno, L BR (ETO) 293,295; CM 289896,
O'Berrz, 11 BR (ETO) 203,206 CM 278016, Folse, 11 BR (ETO)351 352).

b. The papers accomnanylng the record of trial indicate the accused
to be 21 years old. Information as to his education, occupation prior
to entering the military service and marital status is unknown. He en-
listed in the Army 21 April 1948, for six years. He had no prior service.
His battery commander rated him poor as to character and unsatisfactory
as to efficiency. There is no record of prior military or civilian con-
victions. ‘ :
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6. ‘‘he court was legally constituted and had jurisdiction of the
person and of the offense. No errors injuriously affecting the substan-
tiel rights of the accused were committed during the trial. In the ;
opinion of the Board of Review the record of trial is legally sufficient
to support the findings of guilty and the sentence, and to warrant con-
firmation of the sentence. A sentence to confinement &t hard labor for
life is authorized upon conviction of misbehavior before the enemy in
violation of Article of Jar T75.

W\\zééwzﬁ, kst
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DEPLNTLT UF TAD ARIY

Office of The Jud _e advocale Gensral

(@]
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\

- THD JUDICLAL CuukClu

llarbaugh, Brown and lilckelwait
Officers of The Judge Advocate Ceneral's Corn:z

In the foregoing case of Corporal Zddie Zrewcr,
RA 16261175, Dattery A, 159th Iield Artillery Battalion, upon
the concurrence of The Judge Advocate General the sentence is
confirmed and will be carried into execution. The United
States Discliplinary arracks or one of its branches is

« designated as the place of confinement.

‘3W ﬁl (/ A AN é’/r%"l«/e_/(: 9_,-4:;.1,4/%-}

“wuert We prown, Jrig Gen, JAGG Ce Be Hickelwait, Brig Gen, JAGC

T %W
C:Z%. L. harbavgn, 9f., Brig Gen, JAGC
Chairman

I concur in the for:going action. Under the direction of
the Secrstary of the Army the term of confinement is reduced

to twenty years, %‘ }
) ~ }}.}/j;‘l/g?/' &/:44_,-‘{(.'_/1'1./‘/

E. M. DRAINON
iajor General, USA
The Judge Advocate General

—— e e e o - - —
——— - = - —— - -

( ocuo 28, Narch 20, 1951).
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DEPARTMENT OF THE ARM/
Office of The Judge Advocate Caneral
Washington 25, D, C '

JAGH CM 344950 ' | APR 1 71351

UNITED STATES SOUTHWESTERN COMMAND

Ve Trial by G.C.M., convened at Sassbo,
Kyushu, Japan, 30 November 1950 and
at Kokura, Kyushu, Japan, 7-12
December 1950, Life imprisonment

EMILIANO M, FERNANDEZ, Civilian,
Mess Boy, and PHILIPE L. PANT(RILIA,
Civilian, Electrician, both of

ISM 463, a Ship Operated by the
United States Army

CPINIQN of the BOARD (F REVIEN
'~ MILLER, FITZHUGH and IRELAND
Officers of The Judge Advocate General's Corps

1, The Board of Review has examined the record of trial in the
cass of the civilians named above end submits this, its opinion, to The
Judge Advocate General and the Judicial Cowncil.

2. The accused were tried upon the following Charge end Speocifi=-
cations

CHARGEs Violation of the 92ndl Article of War,

Specifications In that Philipe L. Pantorilla and Emilieno M,
Fernandex, both persons serving with the armies of the United
States without the territerial jurisdiction of the United
States, acting jointly and in pursuance of a common intent,
did, at Sasebo,. Kyushu, Japan, on or about 7 September 1950,
with malice aforethought, willfully, deliberately, feloni-
ously, wnlawfully, and with premeditation, kill Yesutori
Ryohei, a human being, by shooting him with & pistol.

Both accused pleaded not guilty to, and were found guilty of, the Charge
and its Spacification. No evidence of previous convictions was
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introduceds They were ssntenced to be imprisoned at such place as
proper authority may direct for lifes The reviewing authority epproved
the sentence as to sach accusedes The record of trial was forwarded for
action under Artiocle of War 48,

3. Evidence,

ae For the prosocution.

A written stipulation, entered into between the Trial Judge Advocate,
poth accused and their defense cownsel, was received in evidence as Prose=
cution Exhibit 1 (R 21, 22), which stated, in effect, that both accused
were persons serving with the Armies of the United States without the .
territorial jurisdioction of the United States and that they were the same
persons nsmed in the specification and the charge,

On the evening of 6 September 1950, Ryohei Yasutomi (the deceased),
8 Japanese policeman, off duty and not in wniform (R 47, 86), together
with three other Japanese Nationals, visited a Japanese dance hall and
several drinking establisiments in Sasebo, Kyushu, Japan, where they drank
intaxicating beverages (R 23, 48, 60)s Shortly after midnight, 7 September
- 1950, these four, Fuchi, Yasutomi, Hayashi and Oba, were seated from left
to right in that order on a bench in front of a fruit shop on the north
side of Mifune~cho, & street in Sasebo. Because of the cramped conditions
on the bench, Yasutomi sat facing the fruit shop while the other three
faced the street (R 23-24, 60~62, 83), While sitting there engaged in
conversation, Yasutomi was brought a bottle of beer by an o0ld waman of his
acquaintsnce (R 25, 48).

At approximately 0045 hours the group was approached by two persons,
(R 44-45, 62-63) later identified as the accused Philipe L, Pantorilla
end Emilisno M, Fernandes (R 79, 86, 98=-59, 106 = 108), both Filipinos
and civiliean crew members of the ISM 463, a ship then berthed in the
harbor of Sasebo (Pros Ex 2, 4)e As the two accused came in front of the
bench, Fernendez engaged Yasutomi in oonversation for about two minutes
(R 26, 29, 44) and then walked around the east end of the bench, Stand--
ing between the bench and the fruit shop, he continued totalk te
Yasutomi, while Pantorilla remained in fromt of the bench (R 70).
Yasutomi, who by this time had arisen to his feet, exchanged words with
Fernandez, but neither this nor the previous conversation was understood
by the other Japanese as they were talking half in English and half in
Japanese (R 26, 70, Tl)e Fernandesz then returned to the front of the
‘bench where he proceeded to search Fuchi's pockets (R 29, 45-46, 70-T1,
85=86)e At this point the witness Saito Masue, referred to in the record
a8 “Jeannie™, who had observed the above proceedings from her house
across +the street, hastened to the scene and pulled Fernandez by the am
in an attempt to separate him eand Fuchi. Fernandesz desisted in his
search and Fuchi "just disappeared® (R 86)s Yasutami said samething to
accused Fernandes and he returned to the rear of the bench near the
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.

policemans Holding a beer bottle in his right hand, Yaesutomi walked

up to Fernandez and started to feel his pockets whereupon Fernandez
struck him in the face with his closed fist. The policeman staggered
backwards two or three feet and accused Pantorilla, who had moved
around the west end of the bench to a position behind Tasutomi, atruck
him on the head with a pistol, Immediately thereafter Fernandez pro-
duced & pistol "went up to Yasutomi, took hold of his arm and fired" seo
"towards the sky®, At almost the same time, Pantorilla discharged his
woapon and Yasutomi fell to the ground, bleeding profusely about the
head (R 29-30, 46, 72-74, 86-39, 98=100),

When aoccused Pantorilla fired his pistol, he was standing directly
behind the deceased, holding the pistol about 6 inches from deceased's
heade He held the weapon in his right hand with his right erm parallel
to the body and his forearm at a forty-five degree angle to the biceps,
The shooting occurred at approximately 0050, 7 September 1950 (R 100-101),
at which time there was light ooming from the fruit stand and fram the
house across the street (R 30, 75)s According to Saito, who was standing
Just in front of the bench, the light "“was shining on the street™, but
"Where the bench was, it was rather dark™ (R 104).

After the deceased fell to the ground, the two accused wnhurriedly
withdrew 'from the scene (R 101) and r eturned to t heir ship where accused
Pantorilla was identified about 0300 hours by Hayashi. They were subse-
quently apprehended aboard ship by the CID at approximately 0730, 7
September 1950 (R 171).

At about 0200 hours, 7 September 1950, the Sasebo police viewed
the deceased's body at the scene of the shooting. He was lying on the
ground face dowmward, his head bloedy and surrounded by a pool of watere
A beer bottle was lying nearby (R 143-144)., The corpse was taken to
police headquarters about 0700 that morning and from there to a hospital
(R 144), That afternoon a qualified medical doctor performed an autopsy
which established that & bullet entered the skull at a point behind the
right ear, penetrated the skull and part of the brain and emerged on the
left side of the forehead. The doctor stated that the cause of death was
"a bullet wound through the head" (R 151-153, 156, 158).

The statement of accused Pantorilla, made to Walter T, Oliver, CID
agent, was received in evidence as Prosecution Exhibit 2. Pantorilla
sbated in substance thet he was employed as an electrician aboard the
ship, ISM 463; that he was in Sasebo between the hours of 2300, 6
September 1950, and 0300, 7 September 1950; that he had acquired a 45
caliber automatic pistol, Number 311456, three clips and three rounds of
ball ammunition in Pusan; that at 0100, 7 September 1950, using this
weapon, he had shot and killed a man whose name he éid not know; that his
reason for killing the man was that deceased, along with two other men
wore after him and had stated they were going t0 kill him; end that these
- men wanted to start a fight with him on 5 September for reasons unknown
(R 171-176, 178, 179, 185).
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- The statement of accused Fernandez, made to Walter T. Oliver, CID
agent, 7 September 1950, was received in evidence as Prosscution Exhibit
4, Fernandez stated in substance that he was employed as a mess boy on
the ship, ISM 463; that he and Pentorilla were together betwsen the hours
of 2300, 6 September 1950, and 0300, 7 September 1950; that Pantorilla
hed & quarrel with someone in Sasebo about 1230 /0030 hours/,7 September
1950, but he, Fernandez, did not know the reason; that he saw a gun in
Pantorillats possession the night of 6 September 1950; that he thought
Pantorilla fired the gun because he heard a shot; that he had purchased a
weapon from a Korean civilian in Pusan for §20,00; that on the night of
‘6 September 1950 he had discharged his weapon into the air because he
thought there was going to be trouble and he wanted to frighten the people;
and that he later threw the weapon off the ship imto the ocean (R 173-176,
178, 213, 226). : ‘

be For the defense,.

Imakakura Mitsue, a Japanese National, who lived in a houss across
the street from the fruit shop on Mifune-cho, testified that she had become
acquainted with the deceased when he was stationed at a police box near her
home and that three months earlier he had been transferred to another post.
The deceased had not been a close friend of the family and had not visited
her house prior to 6 September 1950 (R 256). He had come to her house
shortly after midnight, 7 September 1950, and she had conversed with him
briefly in the kitchen (R 256=257, 261)s In her opinion, the deceased did
not know what he was doing; ™I think he was drunk and happy™ (R 262).

First Iieutenant Iloyd Je Faul, 710th Military Police Company, Camp
Mower, testified that at the time of the shooting he was Provost Marshal
of the Sasebo Area which position he had occupied since 1 March 1950
(R 263)e Beginning in July 1950 there had been an increase in the number
of personnel passing through the port of Sasebo which caused en increase
in the number of crimes of violence committed in that erea. Subsequent
to July 1950 the Commanding Officer of Camp Mower directed that officer
personnel carry individual weapons at all times and that enlisted personnel
carry individual weapons to and from work during duty hours (R 264-265),
Upon oross-examination, lLisutenant Faul stated that his testimony as to
the degree of violence in Sasebo was based on information contained in
monthly statistical reports of offenses, prepared in the Provost Marshal's
Office for sulmission to higher headquarters, He eatimated that in the
period 1 March 1950 to 7 September 1950 between § and 10 major crimes had
been reported to him (R 265-266). :

After having been advised of his rights as a witness by the law
nember (R 272-274), accused Fernandez elected to make an unsworn state=-
ment (R 274). He stated that on 7 September 1950 he was employed on the
ship ISM 463, After leaving a ocabaret about 11120 on the evening of
6 September 1950, he, with Pantorilla and Juan Manila, had gone to
Mema-gsn's (Imakakura Mitsue) house to see his girl friend, Judye They
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left her shortly thereafter to take Manila , who was drunk, back to the
ship and then returned to the neighborhood of the incident in order to
80e the women. Both he end Pantorilla were carrying guns that night
because Pantorilla and some companions had been held up about 2300
o'clock on the morning of 6 September about 300 yards from the place
where the preseut incident occurred (R 275-276).

The accused Pantorilla, after having been advised of his rights
as a wWitness by the law member (R 272-274), elected to remain silent (R 277),

Five stipulations, emtered into bstween the trial judge advocate,
sach accused eand his defense counsel, were received in evidence and read -
to the court by defense cownsel (R 285-286), The stipulated testimony of
these absent witnesses, all members of the ship's complement aboard the ISM
463, is substantially as followss

: Shoemaker, Chief Engineer, would testify that he was aboard
the ISM 463 before 2400 hours on 6 September 1950; that he sew each of the
accused come aboard the ship and enter the mess hall as he was preparing
to go on watch as & midnight engineer; and that the accused had brought
one ¢)>f their shipmates, Leon Manila, back to ship and put him to bed (Def
Ex B)e :

Antonio Ariols, seaman, would testify that he returned to the ISM
463 before 2400 hours on 6 September 1950 after he and the two accused
had been visiting the home of Jeanne and Judy, cabaret girls and that upon
arrivel at the ship before 2400 hours, he observed each of the accused
eating in the mess hall (Def Ex C).

Catalino s radio operator, would testify that about 2;00 a.m.
on 6 September 1950 he, in compeny with the accused Pantorilla, while
returning to the ship, were held up by three Japanese perscns, two of whom
had knives and the other a stick and that the crew after that were carrying
firearms when they went ashore in Sasebo (Def Ex D).

Antonio Lwma, known as Zabro, seaman, would testify that he left the
ISM 463 on 6 September 19503 that each of the accused were carrying their
pistols; thet he, in company with the two accused, attended the Shangri-la
Cabaret; that after the dance, he picked up the two accused in a taxi and
drove to Jeanne's house where each of the accused and Leon Manila left the
taxi cab and went into the house; that within a few minutes, the two
accused left mema=san's house with Leon Manila; and that he (Antonio Iaxma),
known as Zabro, remained at the house and later returned to the ship .
(Det Ex E).

leon Manile, oiler, would testify that on 6 September 1950, while
. the ship was anchored at 8asebo, Kyusho, Japsn, he and the two accused

- left the ISM 463 and went to Sasebo and, during the evening, were at the
Shengri-Ia Cabaret, where they met Antonio Iima and Antonioc Ariola; that
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they all carried their guns ashore with them because of having heard
rumors as to hold-ups in Sasebo; that each of the accused at the time
they left the ship at about 1930 hours on 6 September 1950 had their
guns upon their person; that before 2400 hours on 6 September 1950 he,
ILeon Manila, and the two accused returned to their ship; that prior
thereto they had been visiting in the house of mama-san whose real name
is Masayoshi, Maeda, which house was occupied by two girls knowm as
Jeanne and Judys and that when they left this house, they left there one
Antonie Lima, lknown as Zabro (Def Ex F).

oe For the court.

Fuchi Masatochi, #199 Komipra-cho, Sasebo City, was called as a
witness for the court and testified that after midnight on the 6th of
September 1950 he was sitting on a bench in Mifune-cho. He stated that
he heard a shot and ran to a house nearby, later returning to the scens
of the shooting until the policemen and the MPs came. He saw a corpse.
Before the shooting, Yasutomi (the deceased) was talking to a Filipino
but he could not understand their conversation. The smaller of the two
Filipinos touched the pockets of the witness and he stood upe He could

‘not recall whether the Filipino touched the deceased or whether the deceased
touched the Filipinoe He could not identify the asmaller Filipino but stated
that he remembered the accused Pantorilla who was behind the bench where
witness had been sitting (R 278-281).

44 Discussion.

as Jurisdiction.

The first problem presented by the record of trial is whether the
record established that the accused were properly within the jurisdietion
- of the courte

The specification desoribed the accused as “persons serving with the
armies of the United States. without the territorial 1limits of the United
States", terminology identical with that comtained in Article of War 2(ad)

(MCM, 1949, pe 274)e Such pleading is a sufficient allegation that the ac-
cused were persons subject to military law, but, since Jurisdiotion is a
fact and not a matter of pleading (Givens v, Zerbst, 255 U.S. 113 CM 195867, -
Jones,2 ER 307, 3083 CM 318380, Yabusaki, 67 BR 265, 2693 CM 524445, Spenoer,
T3 IR 209, 216), we must determine from the record of trial whether the
necessary jurisdictional facts have been sufficiently proved.

The evidence is undisputed that on 7 September 1950 the two accused
were civilian crew members of the ship ISM 463, which was then berthed in
the harbor at Sasebo, Kyushu, Japan. A stipulation, introduced by the
trial judge advocate after the acouseds' plea to the general issue, stated
that each acocused was & person serving with the Armies of the United States
without the territorial 1limits of the United States and that the persons



present as the accused were one and the same persons nsmed in the speci~
fication of the charge (Prcs Ex 1), Before accepting the stipulation,

the court inquired of each accused and his counsel and heard their express ac=-
knowledgement that they understood and consented theretoe Infact,t he
accused Pantorilla stated, "I understand that it is the jurisdiction of

the United States and that I kmow the meaning of the stipulation; it meens
that I am a citizen of the United States, working on a ship operated by

the Wo“ ’ ‘

ISM 463, on which both accused were admittedly serving as orew
members, was described on the charge sheet as "A Ship operated by the
United States Army™. That it was operating without the territorial limits
of the United States is unquestionede It has long been held that civilian.
seemen of vessels operated by, or under control of the Army, are persons
subject to military lew under Article of War 2(d) (CM 226362, Alamo,

15 BR 95, 983 Dige Ope JAG 1912-1940, sec. 369 (6)3 4 Bulle JAC 227 and
cagses there cited) and the mere fact that an accused mey be & person of -
another nationality has never been considered to affect the rights of the
United States to claim jurisdiction over him where in fact he was a person
serving with the armies of the United States without the territorial juris-
diction of the United States (JAGJ CM 329933, 17 June 1948, 7 Bulle JAG 126).

We deem the stipulation above mentioned to be an agreed statement of
the ultimate facts as to the status of each accused at the time the offense
was camnitted and we conclude from the facts and circumstances appearing
in the record that the court was warranted in accepting this statement as
sufficient proof of the jurisdiction of a court-martial to try the accused.
Certainly its acceptance did not prejudice the accused because at no time
throughout the trial did the defense imtroduce any evidence contradicting the
ultimate facts recited thereine It is apparent that the defense was well
aware of the facts upon which jurisdiction was based and were content to
Jjoin in the stipulation, Moreover, it is further indicated that the defense
was laboring under no misapprehension because defense counsel, during final
argument, stated, "#*#* these men are occupied in the services of our govern-

+  mente This Court bas jurisdiction of these two men the same as any one else

within the bounds of the Manual for Courts-Martial®, We are of the opinion

that the record of trial sufficiently shows that the acoused were persons
serving with the ammies of the United States without the territorial limits
of the United States and accordingly establishes jurisdiction of the court
over the accused as persons subject to military laws,

be Qffense.

. The two acoused were charged with and found guilty of the premeditated
murder of Yasutomi Ryohei, while acting jointly and in pursuance of a
common intent, in violation of Article of War 92, The specification in the
instant oase alleges the joint offense of premeditated murder in language
identical withthat set forth in the Manual for Courts-Martial (MCM, 1949,
'Appe 4, ppe 311 and 322, spece No. 81)e ~
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Muarder is the unlawful killing of a human being with malice afore-=
thought (MCM, 1949, par. 179a, p. 230). Malice may consist of an inten-
tion to cause death or grievou.s bodily harm (Ibid, par. 1795., Pe 231), and
may be presumed when & homicide is caused by the use of a deadly weapon
in a manner likely to result in death (Ibid, pare. 125a, ps 151)s A deadly
weapon is anything with which death may be easily and readily produced
(Acers v. United States (1896), 164 U.S. 388, 391). Murder does not require
premeditation, but if premeditated, it is a more serious offense and may be
punished by deaths Murder is premeditated when the thought of taking 1life
was consciously conceived, a specific intention to kill someone formed and
the intended act considered for a substantial period, however brief (MCM,
1949, par. 179a, pe 2313 CM 337089, Aikins and Seevers, 5 BR-JC 331, 375,
390, end authorities therein cited; CH 339254, Barnes et al, 8 BR-JC 219,
249, 2633 CM 344372, Davis, BR-JC, April 1951).

The evidence establishes that at the time and place alleged, the ac=
cused Pantorilla shot Yasutoml Ryohei with a pistol and that, as the result
of the shooting, Yasutomi died shortly thereafter. A4n analysis of the
events immediately preceding the shooting discloses the unquestiona.ble
existence of malice aforethought and premeditation.

Shortly after midnight, 7 September 1950, on a strest in Sasebo, Kyushu,
Japan, the two accused accosted Yasutomi who at that time was sitting on a
beach, drinking end talking with three Japanese companions. The only indi=-
cation that eithdr of the accused was in any way acquainted with Yasutomi
is Pantorilla's unsupported statement that Yasutomi had been with a couple
of men who were after him and had said they were going to kill him. '
Nevertheless, it was the accused Fernandez who began and carried on the.
convergsation with Yasutomi. Although the colloquy between the two was not
understood by the Japanese companions, this fact is unimportant in view of
subsequent events. After conversing briefly with Yasutomi, Fernandez
began to search Fuchi, one of the group sitting on the benche. At Saito's
intervention he stopped and Yasutomi, holding a beer bottle in his right
hand, walked up to Fernandez and started to feel his pockets. This is the
only evidence of any positive action against either of the accused upon
the part of the deceaseds At that moment, Fernandez struck Yasutomi in
the face with his fist. As he reeled backwards from the force of the blow,
Yasutomi was struck on the head with a pistol by Peantorilla who was behind
him. Fernandez, who was now directly in front of Yasutomi, drew his pistol
and fired into the air. Almost simultaneously, Pantorilla, who was holding
the pistol in his right hand approx/mately six inches from the back of
Yasutomits head, discharged the weapon and the deceased fell to the ground,
bleeding from the wound in his head. It was subsequently established that
Yasutomi died shortly thereafter as a result of the bullet wound through
the head. Clearly such evidence establishes +that Pantorilla consciously
conceived the intention to kill the deceased and accomplished his intended
act by shooting the deceased from the rear through the back of the heade

The defense offered no evidence in explanation or justificatibn of
Pantorilla's conducte The testimony of Iieutenant Faul afforded no more
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than a reason why the accused were carrying weapons on the night of the
killing. It certainly constituted no explanation of the conduct of the
accused in assuming the role of aggressors in an unjustified, wnprovoked
assault upon the wunarmed policeman, There is absolutely no evidence of
provocation and any posture of self-defense is wtenable. Pantorilla shot
the deceased from behind as he stood dazed and defenseless from an attack
initiated by the other accused, Fernandes. Clearly there was no legal
» Jjustification or excuse for the act and the evidence amply supports the
court's findings that the accused Pantorilla is legally and morally guilty
of premeditated murder perpetrated with malice aforethought (CM 336706,
Pomada, 3 BR=-JC 209, 215; CM 339254, Barnes et al, supra at pp. 250, 264;
CM 344018, Kitchens, January 1951; CM 344372, Davis, supra).

It was alleged that the accused Pantorilla and Fernandez killed
Yasutomi "acting jointly and in pursuance of & common intente® That
Fernandez is equally guilty of premeditated murder is established even
though the evidence reveals that Pantorilla fired the fatal shote It iz &
fundamental principle of law that when two or more persons wnite to accoup=
1lish a criminal obJject, whether through the physical volition of one, or
of all, proceeding severally or collectively, each individual who contri=
butes to the wrongdoing is in law responsible for the whole, the same as
though performed by himself alone (Clark, Criminal Law {2d, Ed., 1502),
s0cs 47, pe 106; Bishop, Criminal Lew (8th Ed., 1892), sece 629, p. 385).

« It is also firmly established in our law that where one assailant
strikes a blow which is not fatal and a confederate follows it up with a
fatal blow, both are principals in the homicide (Wharton, Criminal law
(12th Bde, 1932), sece 255, pe 340)e American Jurisprudence states the
rule as followss :

®All persons present concurring and participating, by

some overt act, in the commission of the homicide are equally
guilty with the one who struck the fatal blow, fired the fatal
"shot, etc., and it need not be shown that there was an actual
verE'ql agreement to stand by and aid one another. Those who
edvise, encourage, aid, or abet the killing of another are as
guilty as though they take the person's life with their omn
handse® (26 Ame Jur. 198-199; underscoring supplied) -

The accused Fernandez wes present, participated in, and in fact, was
the instigator of the assault om the deceased, which resulted in his death.
Tt follows that he is as guilty of the consequences of his co=accused's
ect comnitted in the accomplishment of their common design as though he
had committed such ects with his own hands (CM 266724, McDonald, 43 ER 291,
2963 CM 31440/, O'Neal, 64 ER 137, 143; CM 324519, Davis et al, 73 BR 251,
263-2643; CM 339254, Barnes et al, supra at 243). .
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Ce Pretrial Statements.

The pretrial statements of the two accused were received in evidence
over objection of the defense that the accused had not been properly ad-
- vised of, and did not wnderstand, their rights wnder Article of War 24,

In support of this contention the defense placed the two accused on the
stand for the limited purpose of testifying regarding the circumstances
surrommding the taking of the statements. Each accused admitted that the
24th Article of War had been read to him by Walter T. Oliver, CID Agent,
prior to making the statement, but both denied understanding its meaning,
First Iieutenant Rayford Brooks, who hed acted as Defense Counsel for the
two accused during the pretrial investigation testified ™# #* #* both of
them [Eccuse_c}? possibly, were not fully aware of their rights under the
24th Article of War, considering the small amount of English they knew."

Agent Oliver testified that after reading the 24th Article of War
to the accused and advising them of their rights, he proceeded to teke
question and answer statements from each of the accusede Prior to giving
their statements, Pantorilla said, "he wnderstood it fully" and Fernandez
stated, "he understood the 24th Article of War and didn't need me to explain
it again®s This testimony of Agent Oliver was corroborated in substance
by Corporal Carl E.Craig who was present throughout the interview, Moreover,
Pantorilla demonstrated his ability to read English on the witness stand
and Private First Class Donald W. Hunt testified as to the ability of
Fernandez to converse in English,

A qQuestion of fact weas thus created by the conflicting evidence as

to whether the stalements were voluntarily given because of the limited
understanding of the accusede In the exercise of its function and duty,
~ ‘the court resolved this controverted issue of fact adversely to the defense,
The court, having the opportunity to observe and hear the witnesses on the
stand, apparently was satisfied that both accused had been properly advised
of and uderstood their rights prior to making the statements. In the
absence of a showing of any abuse of discretion, the ruling of the law
member admitting the statements into evidence should not be disturbed by -
the Board of Review (CM 320489, Valesquez, 69 ER 395, 403; CM 331601,
Brill, 80 BR 75, 85-36; and see CHl 335526, Tooze, 3 BR-JC 313, 341; °

CM 338993, Pelkey, 6 BR-JC 289, 308-309; CM 343793, Cruikshank, ER-J0,
- 8 March 1951). Moreover, in view of the overwhelming evidencs of the
accuseds' guilt independent of these statements, had error been present
it would not have been of such character es to require that the conwviction
be disturbed (CM 331849, BEstrada, 80 BER 183, 196, CM 342409, Woodall,
8 ER=JC 69, 79 and cases there ocited).

de Findings and Sentencs. .

The record of trial discloses that the vote on the findings and the
sentence was annownced as followss "#* * % al)l members present at the time
the vote was taken,concurring * * *¥," Inasmuch as the accused were not
being tried for an offense for which the death penalty is made mandatory

10
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by law, this recitation constitutes an wnwarranted disclosure of the

vote of the members of the court and a clear violation of the members'
oath. However, it does not affsct the validity of the proceedings or
sentence (Dige Ope JAG 1912, p. 161; Winthrop, Military lLaw and Precedents
(2@ Ed., 1920 Reprint), sece 351, pe 2343 id., 56cs 615, pe 404). Ir the
instant case, the concurrence of two-thirds of the members present was all
that was required for a finding of guilty and the concurrence of three~
fourths of the members present was all that was required for a sentsnce to
life imprisonment (AW 43).

Finally, it eppears that the court failed to include in its sentencs
the words "hard labor™. The Manual for Courts-Martial provides that "con=
finement *without hard labor' will not be adjudged" (MCM, 1949, par. 116i),
and Articlg of War 37 specifically provides thats -

"The omission of the words 'hard labor' in eny sentence
- of a court=martial edjudging imprisonment or confinement shall
not be construed as depriving the authorities executing such
sentence of imprisonment or confinement of the power to require
hard labor as a part of the punishment in any case where it is
authorized by the Executive order prescribing maximum punishments,"

It follows that the authority executing the sentence has the power
to require hard labor as & portion of the semntence to confinement notwith-
standing the court's failure to include it therein (CM 243456, Bernstien,
27 RR 359, 361-362). :

6« The accused Pantorilla is 25 years of age and began his present
employment 24 June 1950, The accused Fernandez is 22 years of age and
began his present employment 28 July 1950, There is no evidence of amy
civilian criminal record as to either accused.

7« The court was legally constituted and had jurisdiction of the
persons and of the offenses No errors injuriously affecting the substan-
tial rights of either accused were committed during the trials 1In the
opinion of the Board of Review, the record of trial is legally sufficient
as to each accused to support the findings of guilty and the sentence and
to warrant confirmation of the sentence. A sentence to death or imprison=-
ment for life is mandatory upon conviction of premeditated murder in
violation of Article of War 924 ‘

‘J.AQ G. c.

| 521223225Qa-../ <€fié§§§525252322?e.c.
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(194) | DEPARTMERT OF TEE ARMY
Office of The Judge Advocate General
Washington 25, De C.

JAGU CM 344950

UNITED STATES SOUTEWESTERN COMMAND

Trial by G.C.M., convened at
SaBebo, Kyushu, J&pan’ 30
November 1950 and at Kokure,
Kyushu, Japan, 7=12 December
1950, EACH: Life lmprisonment,

Ve

EMITIANO M, FERNANDEZ, Civilien,
Mess Boy, and PHILIPE L. PANTORILIA,
Civilian, Electriclan, both of ISM
463, a Ship Operated by the United
States Ay

Wt N St et o N St St ot

Opinion of the Judicial Council
Harbaugh, Brown and Mickelwait
Officers of The Judge Advocate Gemeral's Corps

1. Pursuant to Article of War 504(2) the record of trial in the
case of the persons named above and the opinion of th» Board of Review
have been submitted to the Judicial Council which suliuits this its
~opinion to The Judge Advocste General.

2. Upon trial by a general court-martial both accused pleaded
not guilty to and were found gullty of Jointly and with premeditation
mxrdering Yasutomi Ryohel at Sasebo, Japan, on or about 7 Septembexr
1650, in violation of Article of War 92, No evidence of previous
convictions was introduced. They were sentenced to be imprisoned for
life. The reviewing authority approved the sentence as to each accused.
The Board of Review is of the opinion that, as to each accused, the
record of trial is legally sufficient to support the findings of guilty
and the sentence and to warrant confirmation of the sentence.

3e The facts are fully stated in the opinion of the Board of Review
and we will confine ourselves to s\marizing them driefly.

a., Evidence for the prosecutioh.

' Shortly after midnight, 7 September 1950, the two accused
approached four Japanese who were seated on a bench in front of a fruit
store in Sasebo, Japen (R 23, 24, 36, 42). The accused Fernandez enghged
cne Yasutomi, a Japanese policeman who was not on duty and who was not
in uniform, in & conversation which was not intelligible to the other
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Japenese (R 26, 29), Fernandez then proceeded to search the pockets

of one of the other Japansse until a Jepanese woman who had been
watching the group from across the street pulled him awaye The
Japanese who was being searched then left (R 70-71, 86), The record

at this point is confused as to whether Fernandez then searched Yasutomi's
pockets or Yasutomi felt those of Fernandez (R 71, 86, 89)s In any
event, Fernandez struck Yasutomi once or twice in the face with his

fist (R 29, 86). Pantorilla, who had been standing behind Yasutomi,
then struck him on the head with a pistol (R 89). Fernandez immediately
drev his gun, grabbed the deceased by the arm and fired his pistol into
the air (R 88, 98), whereupon Pantorilla shot Yasutomi in the back of
the head and killed him (R 30, 56, Tk, 151-153, 158)s The accused then
returned to their ship,

In a pre-trial statement Fernandez seid that he discharged his
pristol into the air because he thought there was going to be trouble and
wanted to frightemn the peopls (R 173-176, 178). -

be For the defense

' Fernandez made an unsworn statement in which he stated
that he and Pantorilla were carrying gums that night because the latter
and some companions had been held up the morning of 6 September (R 275-276).

_ There was other evidence showing that there was an
opidemic of violent crimes in Sasebo and that military personnel had
been ordered to go about armed (R 265, 266; 285; Def Ex F).

L, The accused were convicted of Jjoint, premeditated murder,
"Premeditated mrder is murder committed after the formation of a
specific intention to kill someone and comsideretion of the act
intended” (MM 1949, par 179a, p» 231)s Even though Fernandez did
not fire the fatal shot he could still be convicted as a principal
if he aided and abetted the killing of Yasutemi (id, par 29, p 21).

We have no doubt that Pantorilla was guilty of premeditated
muder. Laying to one side any question of conspiracy, since there
is no evidence in the record warranting a finding that there was a
conspiracy, to convict Fernandez of premeditated murder there must be
evidence showing that he aided and abetted Pantorilla with the intent to
k111 Yasutomi or that he kmew or believed Pantorilla intended to kill him
(State v, leavine, 109 Fla, 447, 147 So. 897 (1933); Mowery v. State,
132 Tex, Cre R 408; 105 S.W, 2 239 (1937)). A

, In our opinion, the evidence does not Justify the conclusion
that Fernandez intended to kill Yasutomi. The maximm amount of violence
he offered to Yasutomi was to punch him and shoot his pistol in the air
. while holding Yasutomi's arm, Fernandez was close enough to the deceased

{

15852 °


http:Femand.8z

to have shot him if that was his intention, yet he did nothing more
then shoot in the air,

Moreover the evidence does not warrant the conclusion that
Fema.ndez knew or had any reason to believe that Pantorilla had a
design to kill Yasutomi., As we have said, there is nothing to show
any prior conspiracy between the two., Up to the time that Pantorilla
struck Yasutomi with the pistol Pantorilla's actions were not such
as to glve Fernandez any reason to believe he was harboring a design
Yo kill anybody. Even after this intervention of Pantorilla in the
fray, Fernandez not unreasonably might believe that Pantorilla intended
no more than the infliction of bodily harm, albeit grievous bodily
haxm, on Yasutoml without a specific intent to kill him. Indeed, he
might well have concluded that Pantorilla did not intend to kill because
he used his pistol as a club rather thean to shoots Since, therefore,
Fernandez did not intend to kill and since he had no reason to believe
that Pantorilla had any such intention, his conviction of premeditated
murder cannot stand (State v, Leavine, supra; Red v. State, 39 Texe Cre
Re 667, h? S.Wo 1003 (1898), Leslle v St&te, 11-2 Texe Cre R, 65, 57 SeWe
659 (1900)).

On the other hand, Fernandez was aware that Pantorilla hagd :
assaulted the deceased with a dangerous weapon with intent to do bodily
harm, He was aware that his companion had jJoined in the fray and
evidenced an intention to inflict grievous bodlly harm on Yasutomi,

Ee knew Pantorilla had drawn his gun and bludgeoned the deceased. Despite

this knowledge, however, he not only did not withdraw from the conflict

and 414 not atternt to dissuade his companion from assaulting the

deceased in such & serious manner, but by drawing his gun and shooting

in the alr took an action which tended to lend encouragement to Pantorilla

and to keep the fray going. In thus continuing to participate in the

* ddsturbance knowing or having reason to believe FPantorilla's intention

Fernendez associated himself with Pantorilla's activities and when they
resulted in Yasutomi's death, he was guilty of unpremeditated murder

(Red v. State, supra, leslie v. State, supra, CM 339189, Brown, 5 BR=JC

27; MM 191"9; rar 179, p 231),

5. For the foregoing reasons, we are of the opinion that the
record of trial is legally sufficient to support the findings of gullty
as to the accused Pantorilla, legally sufficient to support only so much
of the findings of guilty as to the accused Fernandez as involves a
finding of guilty of unpremeditated murder and, as to each accused,
 legally sufficlent to support the sentemce and to warrent confirmation
thereof. In view of all the circumstances, however, including the
reduction in the degree of Fernandez' crime, it is recammended that
as to him the period of confinement be reduced to twenty-five years.
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6. General Brown is of the opinion that Fermasndez and Pantorilla
are each guilty of premeditated murder and consequently does not
concur in this opinion.

(Dissent)
Robert W. Brown, Brig Gen, JAGC C. B. Mickelwait, Brig Gen, JAGC
gt A e
« L. Harbaugh, Jr., g Gen, JAGC

Chairman



(198) DEPARTMENT OF THE ARMY
Office of The Judge Advocate General

THEE JUDICIAL COUNCIL

Harbaugh, ﬁrown and. Mickelwait
Officers of The Judge Advocate Gemeral's Corps
In the foregoing case of Emiliano M, Fernandez, Civilian, Mess
Boy, end Philipe L. Pantorilla, Civilien, Electrician, both of LM
463, a Ship Operated by the United States Army, upon the concurrence
of The Judge Advocate General so much of the finding of gullty as to
the accused Fernandez as involves a finding that the killing of the
victim was with premeditation is disapproved, and the sentence as to each
accused 18 confirmed and will be carried into exscution. The PHILCOM (AF)
and 13th Alr Force General and Gerrison Priscners Stociede, APO Tk, :1_.6
designated as the place of confinement of eéch accused.
(Dissént as to modification

of finding of guilty) S
Robert W, Brow., Brig Gen, JAGC ¢ C, B, Mickelwait, Brig Gen, JAGC

, JAGC

I concur in the foregoing actiomn. Under the direction of the -

Secretary of the Army and upon the recammendation of the Judicial Council,
the term of confinement of the accused Fermandez is reduced to twenty-five
years. . : o

MaJjor_General, USA .
Acting The Judge Advocate General

| /i‘_%%é?f /



| DEPARTHENT OF THE ARMY (109)
Office of The Judge Advocate General
Washington 25, D. C,

JAGK - CM 3&&982.

UNITED STATES

Lieutenant Colonel EARL D.
VAN ALSTYNE (0-336496),
101lst Airborne Division,
Camp Breckinridge,

Kentucky

R A S R
101ST AIRBORNE DIVISION
Trial by G.C.M., convened at Camp

Breckinridge, Kentucky, 2 February
1951, Dismissal.

Ve

OPINION of the BOARD OF REVIEW
. BARKIN, WOLF and LINCH -

Officers of The Judge Advocate General's Corps

1.

The record of trial in the case of the officer named above

has been examined by the Board of Review and the Board submits this,
its opinion, to the Judicial Council and The Judge Advocate General.

2. Accused was tried upon the following charges and specifica@

tions:

CHARGE I: Violation of the 95th Article of War.

.Specification: In that lLieutenant Colonel Earl DeForest

VanAlstyne, Headquarters, 10lst Airborne Infantry Division,
Camp Breckinridge, Kentucky, did, at Shawneetown, Illinois,
on or about 2 December 1950, wrongfully, unlawfully, and
bigamously marry Marion Graham of Henderson, Kentucky,
having at the time of his said marriage to the said Marion
Graham, a lawful wife then living, to wit: Catherine ‘
Bridget O'Toole VanAlstyne of Worchester, Massachusetts,

CHARGE II: Violation of the 96th Article of War

Specification 1: In that Lieutenant Colonel Earl DeForest
© VanAlstyne, %3¢, did, at Shawneetown, Illinois, on or about
2 December 1950, wrongfully, unlawfully, and bigamously
marry Marion Graham of Henderson, Kentucky, having at the

time of his said marriage to the said Marion Graham, a
lawful wife then living, to wit: Catherine Bridget OfToole
VanAlstyne of Worchester, Massachusetts.
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Specification 2¢ In that Lieutenant Colonel Earl DeForest
VanAlstyne, *%%, did, at Henderson, Kentucky, from on or
about 2 December 1950, to on or -about 5 December 1950,
wrongfully, dishonorably and unlawfully live and cohabit
as man and wife with a woman not his wife, to wit: Marion
Graham of Henderson, Kentucky.

Specification 3: In that Lieutenant Colonel Earl DeForest
VanAlstyne, #%%, did, at Henderson, Kentucky, from on or
about 13 October 1950 to about 30 November 1950, wrongfully,
dishonorably and unlawfully live and cohabit as man and wife
with a woman not his wife, to wit: Ida Brenda Boyd of
Columbus, Georgia.

Specification 4: In that Lieutenant Colonel Earl DeForest
VanAlstyne, %%, did, at Henderson, Kentucky, on or about
3 December 1950, wrongfully and unlawfully meke and utter

" to Dick's Grill and Bar, Route #1, Henderson, Kentucky, a
_certain check, in words and figures as follows, to wit:

COLUBUS BANK & TRUST CO.

Columbus, Ga. W ﬂpf Zm/ gl;/ec 3 1950 %%522

Columbus Bank & Trust Co.

Pay to Cash or 'Bearer $60.00
Sixty and 00/100 —— -~ DOLLARS
For .

Safety Deposit Boxes for Rent
/s/ Earl D. VanAlstyne
(Reverse) Lt Col, Inf.
Dicks Grill '
& Bar
Earl J. Richards

and by means thereof, did fraudulently obtain from the said
Dick's Grill and Bar the sum of sixty dollars ($60.00),
lawful money of the United States, without having, and
without intending to assure that he should have sufficient
funds in the drawee bank for payment thereof.

Specification 5: In thst Lieutenant Colonel Earl DeForest
VanAlstyne, ¥%*, did, at Henderson, Kentucky, on or about
4, December 1950 wrongfully and unlawfully make and utter
to Dick's Grill and Bar, Route #l, Henderson, Kentucky, a
cerba.in check, in words and f:.gures as follows, to wit:



COUNTER CHECK

(2m)

Né;;éﬁzz COLUMBUS BANK & TRUST CO. 73-50
832
MNK/W/WMFW/W/
Columbus, Ga. December 4 1950

Pay to the
order of Cash______ — $20400

Twenty and 00/100 e DOLIARS
For |

/s/ Earl D. VanAlstyne
It Col, Inf.

Visit the Audubon Memorial Museum

(Reverse)
Dicks Grill & Bar
Barl J. Richards

and by means thereof, aid fraudulently obtain from the said
Dick's Grill and Bar the sum of twenty dollars ($20.00),
lawful money of the United States, without having, and
without intending to assure that he should have sufficient
funds in the drawee bank for payment thereof,

Specification 6: In that Lieutenant Colonel Earl DeForest
VanAlstyne, %3¢, did, at Henderson, Kentuclky, on or about
6 December 1950, wrongfully and unlawfully make and utter to
Right Quick Cafe of Henderson, Kentucly, a certain check
in words and figures as follows, to wit:

COLUMBUS BANK & TRUST CO.

Columbus, Gae. " Dec 6, 1950
Pay to the Cash | |
order of s , | $50.,00
Fifty and 00/100 ' DOLLARS

For value received, I represent that the above amount is on
deposit in sald Ba.nk in my name subject to this check and is
hereby assigned to payee or holder hereof.

FOR

/s/ Barl D. VanAlstyne
= Lt COl, Inf. :
(Reverse)
Pay to the Order of
First National Bank
of Henderson, Henderson, Ky.
All prior endorsements guaranteed
RIGHT QUICK CAFE
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and by means thereof, did fraudulently obtain from the
said Right Quick Cafe the sum of fifty dollars ($50.00),
lawful money of the United States, without having, and
without intending to assure that he should have sufficient
funds in the drawee bank for payment thereof.

Specification 7: In that Lieutenant Colonel Earl DeForest
VanAlstyne, #¥#%, did, at Henderson, Kentucky, on or about
6 December 1950, wrongfully and unlawfully make and utter
to Right Quick Cafe, Henderson, Kentucky, a certain check
in words and figures as follows, to wit: '

6 Dec 1950 No.
Columbus Bank & Trust Co.
Columbus, Ga.

Pay to the Cash
order of £20.00

Twenty and 00/100 Dollars

/s/ Earl D. VanAlstyne
(Reverse) : Lt Col, Inf.
Pay to the order of
FIRST NATIONAL BANK
of Henderson, Henderson, Ky.
A1l prior endorsements guaranteed
RIGHT QUICK CAFE '

and by means thereof, did fraudulently obtain from the
said Right Quick Cafe the sum of twenty dollars ($20.00),
lawful money of the United States, without having, and
without intending to assure that he should have sufficient
funds in the drawee bank for payment thereof.

He pleaded not guilty to all charges and specifications. He was found
guilty of the Specification of Charge I and of Charge I, not guilty,
but guilty of a violation of the 96th Article of War; guilty of Speci-
ficationsl,2,4,5,6 and 7 and of Specification 3, except the words

"to wit: Ida Brenda Boyd of Columbus, Georgia," of the excepted words,
not guilty, of Charge II, and of Charge II. No evidence of previous
convictions was introduced. He was sentenced to be dismlissed the
service. The reviewing authority approved "only so much of the find-
ings of Specification 1 of Charge I and Specification 1 of Charge II
as involves one offense of bigamous marriage on 2 December 1950, at

Shawneetown, Illinois, to Marion Graham, as otherwise alleged,' approved
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the sentence and forwarded the record of trial for action underv Article
Of_ War L}8.

3. Evidence

5. For the Prosecutlcn

The accused married Catherine Bridget O!'Toole VanAlstyne at Clinton,
Massachusetts, on 28 January 1933, and the marriage-contracted at that
tine is undissolved. Catherine VanAlstyne is presently living in
Massachusetts and has not been outside of that state in the last five
years (R 13, Pros Ex 2; R 14=-15, Pros Ex 3).

Marion Gra.ha.m, Henderson, Kentucly, testified that on 1 December
1950. she met the accused at “Dick'!s Grill" in Henderson, Kentucky.
She and the accused had several drinks and stayed at this place "till
closing time,"which was about 0130 hours, 2 December. They then pro-
ceeded to "another place up the highway" where they had more to drink
and left about 0330 hours or 0400 hours for Henderson. At this juncture
~ the accused proposed "matrimony" to her. She agreed, and after having
breakfast, which they finished about 0600 hours, they drove by taxi
‘to lorgenfield where they submitted to blood tests and waited two
hours for the results of these tests. At about 1100 hours, 2 December
1950, the witness entered into a "marriage ceremony" with the accused
at Shawneetown, Illinois., The "marriage ceremony" was performed by
Reverend Williams. Miss Graham had known the accused "three weeks
or a month"before the purported marriage. "After the marriage," she
and the accused lived together as man and wife from 2 December 1950
to 5 December 1950 at the Gateway Motor Court and at her home in
Henderson, Kentucky (R 16~23, Pros Ex 4).

Kyle Thomas Waggener, office clerk, Gateway Motor Courh, Henderson,
Kentucky, identified Prosecution Extu.blts 5 and 6 as records kept by
- the Gateway Motor Court in the regular course of business. These
exhibits, which were admitted in evlidence over objection by the defense,
show that E. D. VanAlstyne rented Cottage No. 1 for a "party" of two
on 2 and 3 December 1950 (R 24-28).

Mrs. Sophie Graham, the mother of Marion Graham, testified that
on 2 December 1950 the accused together with Marion came to her home
in Henderson, Kentucky. The accused informed her that he and Marion
had been married. When she expressed surprise at the hurried marriage,
the accused replied, "this was not hurriedly. I begged Marion about
fourteen hours to marry me and I was afraid she was going to back out
at the last minute." The accused denied to Mrs., Graham that he had
been married before. On 4 December 1950, he and Marion "stayed all
nivht" in her home and together occupied the same bedroom (R 29,30).

Noah Ernest McDonald, manager of the Soaper Hotel, Henderson,
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Kentucky, identified accused as having stayed at the hotel. The wit-
ness also identified Prosecution Exhibit 7, a registration form, as

a record kept in the "normal" course of the hotel business and which
was signed in his presence. This exhibit, admitted in evidence over
the objection of the defense, shows that on 22 October 1950, Lieu-
tenant Colonel and Mrs. E. D. VanAlstyne and son, Camp Breclkinridge,
Kentucky, were registered for one room at the Soaper Hotel, departing
therefrom on 28 October 1950 (R 31-34). ‘

Mrs. Ernest E. Eades, operator of a tourist home at 325 North Green,
Henderson, Kentucky, identified the accused as the person who came to
her home with a wonien and a little boy and occupied one room as guests
from on or about 1 Koverber to 5 Noverber 1950, She also identified
Prosecution Ixhibit & as a register kept in the "normal course" of
business of her tourict home. This exhibit, admitted in evidence
over the objection of the defense, shows the registration of Earl D.
and Mrs. VanAlstyne, Washington, Pennsylvenia (R 34-37).

Captain Robert A. Whitwmire, 2108th Area Service Unit, Camp
Breckinridge, Kentucky, testified that for twenty days during the
month of November 1950 he and the accused rode in the same "car pool"
?nd t?at the accused resided at 601 Third Street, Henderson, Kentucky

R 41

Marion Graham, recalled as a witness for the prosecuticn, testi-
fied that she did not at any time live as husband and wife with the
accused at the Soaper Hotel, or at 325 North Green, Henderson, Kentucky,
or at 601 Third Street, Henderson, Kentucky (R 47).

Early in December 1950, the accused wrote and signed two checks
for $60 and $20 payable to M"cash," dated 3 and 4 December, respectively,
drawn on the Columbus Bank and Trust Company, Columbus, Georgia. By
means of these checks the accused obtained their face value in cash
from Earl J. Richards, a proprietor of "Dick!s Grill and Bar." Each
of the mentioned checks was duly presented to the drawee bank for
payment and was returned unpaid with the notatlion 'not sufficient
funds" (R 48,49; Pros Exs 9,10). On 3 January 1951 "the defense
counsel or investigating officer" paid Richards, on behalf of the
accused, $80, the face value of the two checks, and received from the
latter a “release ¥ from any and all claims" (R 49,50; Def Ex 4).

The latter part of November 1950 the accused wrote and signed
two postdated checks bearing the dates 6 December 1950 for $50 and
$20, payzble to cash, drawn on the Columbus Bank and Trust Company,
Columbus, Georgia, and gave them to John L. Parker, a proprietor of
the "Right Quick Cafe." The accused stated to Parker that he was
not sure he had a sufficient balance in the bank at that time to
cover the amounts of the checks; that he was paid on the first of
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of the month, and that there would be money in the bank sometime after
the first part of December, and requested that Parker hold the checks
until after the first part of the month. Parker agreed and gave the
accused the face value in cash for the two checks. On 6 December,
Parker deposited the checks in the First National Bank, Henderson,
Kentucky. These checks were subseqguently returned unpaid with the
notation "not sufficient funds.® On 3 January 1951 one Lieutenant
Duffield on behalf of the accused gave Parker the full amount in cash
for the two checks and Parker in turn signed a 'Yrelease" relieving the.

" accused of any further claim in connection with these checks (R 51,52; °

Pros Exs 12,13).

By deposition George M. Brown, cashier, Tenth Street Branch,

Columbus Bank and Trust Company, Columbus, Georgia, testified that
he is the custodian of the records pertaining to checking accounts
of the bank and has access to all the records of accounts thereof.
Checks substantially identical to the checks desigrated as Prosecu-
tion Exhibits 9,10,12 and 13 were presented to the drawee bank for pay-
ment and were returned unpaid because of insufficient funds. YNormally
statements are mailed to depositors on the last day of each month, which
include current balance and cancelled checks." The accused and Mrs,
Earl D. VanAlstyne maintained a Joint checking account and statements
were mailed monthly to Lieutenant Colonel or Mrs. Earl D. VanAlstyne,
General Delivery, Henderson, Kentucky, for the period from 13 October
- 1950 through 13 December 1950. The records of the bank show that the

bank balance of the accused from 25 November to 9 December was $.99.
On 9 December 1950, a $200 deposit was credited to his account,which
was reduced the same day to a balance of $3.99 as a result of checks
presented for payment on that date (R 53-57, Pros Ex 14). .

Bank stamps on all the checks in issue show that they were in
banking channels by 6 December 1950, -

b. For the Defense

Earl J. Richards, recalled as a witness for the defense, stated
that on 2 December 1950 he saw the accused and Miss Greham at his
"(Richards') place of business. ~ Miss Graham had a wedding bard on her
finger and said "/she/ was merried to Colonel Van Alstyne." = This
statement made within hearing of the accused was not conmented upon
by him. That evening the accused may have had a drink or two, but
- he was not drunk. On the night of 5 December 1950 Marion Graham
visited Richards at his quarters and told him that "she and faccused/
had been at the Right Quick Cafe and she endorsed a number of checks,
which were given for obtaining funds for gambling and that she and
two fellows % took faccused/ for the money he lost and she was
responsible for it." She also told him that she had been informed .
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that the accused was married to another woman and requested information
as to his whereabouts. Miss Graham said "she didn't kmow why /accused/
merried her when he already had a wife and that it was not mscessary for
/accused/ to have married her, in order to have dated her." Riohards
Tecalled a conversation he had with the acoused the previous day, at
which time he asked the ecoused if he had married Miss Graham and the
accused replied, "You don't think I'm fsolish? I did not" (R 59=63).

First Lisutenant Robert O. Linaker, 10lst Airborme Division, Camp
Breokinridge, Kentucky, stated that at 0400 on the morning of 2. December
1950 he saw the accused in a night club in Evansville, Indiana, with
a tall g.’srl and that the accused was “quite inebriated at that time®™
(R 81,82). )

The accused, having been apprised of his rights as a witness,
elected to testify umder oath. He attended Holy Cross College for
ons year, after which he was employed as an engimeer with the Worebsiev.
Aluminum Company. He enlisted as a "private in the National Guard of
Messachusetts in 1924 and served as an enlisted man in that organiza=
tion umtil 1935, at which time be was oommissioned a second lisutenant.
He was called into active Federal Service in 1941 in the grade of first
lieutenant and was subsequently promoted to captain., In 1942 he was
assigned to the Third Infanbry Regiment in Newfoundland, and served
as battalion 5-3, battalion commander, and was promoted to major. BHe
returnsd to the United States with the Third Infantry Regiment and sube
sequently attended the Command and General Staff Sohool at Fort Leaven-
worth, Kansas, in 1944. Upon graduating he volunteered for foreign
service and was sent to Italy where he was assigned as a battalion ocom-
nmander. In 1945 he returmed to the Unlted States, again volunteered for
overseas servioce, end was sent to Japan. Arrivipg baok in the United
States in June 1948 he was assigned to the Pennsylvania National Guard
as senior inmstructor of the 110th Infantry Regiment,

. The accused was "first married® to Catherine B. O'Toole in Clinton,
Massachusetts, in 19335, His married life had been an unhappy ons and he
has not lived with his wife simce 1941. He always has, however, provided
adequately for her support. His wife, with whom he has had four ohildren,
would not consent to a divoree. The acoused met Miss Graham on 25 November
1950 at the "Right Quick Cafe™ in Henmderson. He denled that he disoussed
matrimony with her that night., The following week "on Friday night" he
met Miss Graham at "Dick's Bar and Grill"™ at about 2200 hours. He *had
quite a few drinks™ and she drank too. They left this place about 0200
hours and went to “another drinking and gambling place™ where he had

more to drink, 5o does not rscall how long he staysd here nor does he
remeumber leaving by taxi with Miss Graham for Morganfield and submitting
to a blood test there, or going to Shewmetown and "making an applica=
tion for a marriage license.® Neither does be recall meeting Reveremd

- Williams. All he remembers in connsotion with the “marriage ceremony™

15852
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is *Just what 597 hoard afterward.®™ He remembers, too, Richards aske
ing him if he was married and his reply, "'What do you think I am,

orazy? Of cowrse not.' At the tims ho cashed the checks in the "Right
Quiok Cafe,®™ he told the payee, ™I wasn't exaotly certain how much.I

had left in the bank, that I had an allotment that came into the bank
every month from Finance and I asked him if I could postdate them and

he could submit them after my allotment got in after the first of the
month,® The aocused also has an allotment to Mrs. Van Alstyme in
Torcester, Massachusetts, in the amount of two hundred dollars a month.
Concerning the oheoks he had given to Richards the "first notice that
[afcoused had that these checks were no good,™ was January second or

third when he was in the hospital. He gave his defense counsel* part

of his December salary "to go down and pay them.™ ™At the time I signed
those checks I fully believed that there was enough momey in the bank,

or shortly after the first there would be that amount of money there

to cover thom." He maintaimed a Joint acocovnt with Catherine B. O'Toole -
VanAlstyns of Massachusetts in the Columbus Bank and Trust Company. The
acocused did not withdraw ome hundred and sixty dollars from his account

" on 9 December 1950 and he does not know who did, although Mrs. VanAlstyne
has the right to drew on this account. The acocused stated that he and

his wife do not "correspond very much." He requested the bank to send

his bank statement and acknowledgment of receipt of his allotment in -
oare of General Delivery, Henderson, Kentucky, but be has not cheoked
with the Gemeral Delivery as to whether he received the bank statements.
Ho has been in the Post hospital since § or 6 December and has not been
off the Post. The accused did not write to the bank to "find out what

the status of his ascount was,™ because he did not think there was
anything wrong with it “until January when they brought the ohecks around.®
He admitted he “mever bothered to look at the exact date™ when his allot-
ment arrived at.the bank (R 64-80)

It was stipulated that the accused had a Class E allotment in the
amount of $200 monthly in favor of the Columbus Baxk and Trust Company,
Columbus, Georgia, effective 1 December 1944 and the account is curremtly
being paid; that the regular monthly payments of Class E allotments are
mailed from the Finance Office between the first and tenth of the month
following that in which the allotment is due (R 80).

The following defense exhibits were admitted in evidence:

Exhibit C: ' A citation accompanying the award of a bronze
star medal. )

Exhibit D: A letter of commendation to the accused for his
"3uperior performamnse™ of duty as the Senior Army Inatruotor.
110th Infantry, Pennsylvania National Guard.
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Exhibit Es letter of appreciation.
Exhibit F: Letter of commendation.

Exhibits G and Ht Copies of Gemeral Orders ewarding the
accused & Purple Heart and Combat Infantryman's Badge, respectively.

Exhibit J: Iletter Orders awarding the accused a First Oak
Ieaf Cluster to the Bronze Star qu&l., and

Exhibit Ls An sward to the accused of the Cross of War Merit
by the Italian Govermment.

4, Diseussion

a. Specification of Cherge I and Specifications 1 and 2 of.
~  Charge II

The ecoused, while lawfully married to Cathsrine B. 0'Toole Van -
Alstyne did on or about 2 December 1950 at Shawmeetown, Illinois, go
through a marriage ceremony with Marion Graham. This conduct was the
subject of 'wo specifications alleging bigamy in violation of Artiocles
of War 95 and 96 (Spec, Chg I3 Speo 1, Chg II). The court found the
accused guilty of only so much of the speocification of Charge I and
Cherge I alleging bigamy as a violation of Article of War 95 as involved
a violation of Article of War 96, and guilty of Specification 1, Charge
II, and Charge II, wherein the accused's bigamous conduct was alleged
as a violation of Artiocle of War 96. Thus accused far one act was found
guilty of two identical offenses. We are of the opinion that this error
of the court was oured by tl-> actlon of the reviewing authority in ap-
proving "only so much of the findings of Specification 1 of Charge I
ard Specification 1 of Charge II, as involves one offense of bigamous
marriage on 2 Decsmber 1950, at Shawmeetown, Illinois, to Marion: Graha.m,
as otherwise alleged."

In addition the aoccused was found guilty of unlawfully cohabiting
with Marion Graham in violation of Article of War 96 (Spec 2, Chg II).

Bigamy is willfully and knowingly comtracting a second marriage
when the ocontracting party knows that the first marriage is still sube
sisting (CM 258630, Reynolds, 5 ER (ETO) 259, 263)., This offenss has
long been recognized as a violation of Articls of War 95 as well as
a violation of Article of War 96, The essential elemsnts of the ofe=
fense ere: . ' '

(1) A valid marriage entered into by the acoused prior
t0 and undissolved at the time of the second marriage,

10
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(2) survival of the first spouse to the knowledge of the
accuged,

(3) a subsequent marriage to a differenmt spouse (CM 326147,
Negle, 75 ER 159, 174).

Cohabitation has been defined as - "The act or state of a man and
woman not married, who dwell together in.the seme house, behaving theme
selves as man and wife™ (CM 344452, Dunlop, 25 Jan 1951).

The evidence for the prosecution clearly established that the ac=
cused did at the time and place’alleged contraet a marriage with Marion
Graham when he, the accused, admittedly had a legal wife living. This
was oonclusively shown by the testimony of his first wife, duly authen-
ticated copies of marriage certificates of the first marriage, and the
bigamous marriage, the pretrial admissions of the accused, both taocit
and expressed, and the testimony of Marion Graham with whom he entered
into a bigamous marriage. The accused's defense was that he was so in-
toxicated at the time that he did not know what bhe vas doing, and, therefore,
was not oepable of any oriminal or matrimonial inmtent. It was shown that
after his proposal of marriage to Miss Graham they had breakfast, then
drove to Morganfield by taxi, where they submitted to blood tests and
waited two hour: for the result of this test. His conduct after the
merriage of living with Marion and continuing to cohabit with her as
husband and wife during the period alleged in Specification 1 of Charge
II was not consistent with his defense. Under all the ciroumstances,
the court was justified in rejecting the accused?s defense. We can find no
good reason for disturbing its findings as a.pproved by the reviewing au-
thority.

The Beard of Review therefore sustains the findings of guilty of the
Specification of Charge I axnd Charge I and Specification 1 of Charge II
as approved by the reviewing authority and Specification 2 of Charge II.

b. Specification 3, Charge II

Under this specification, the accused was charged as followss

"In that Lieutenant Colonel Earl DeForest VanAlstyns,
Beedquarters, 10lst Airborne Infantry Division, Camp Breckinridge,
Kentucky, did, at Henderson, Kentucky from on or about 13 October
1950 to about 50 November 1950, wrongfully, dishonorably and
unlawfully live end cohabit as man and wife with a woman not

1
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his wife, to wit: Ida Brenda Boyd of Columbus, Georgia."
The court found the acoused guilty of this specification except the words
®i1to wit: Ida Brenda Boyd of Columbus, Georgia', of the excepted words,
Not Guilty."

The only question requiring consideration is whether or not there
is a fatal variance between the allegations of the specification and
the finding thereunder. It is therefore deemed unvecessary to discuss
the evidence in detail. Suffice it to say that it is established be~
yond & reasonable doubt that the accused committed the offense of unlawe=
ful cohsbitation at the time and place alleged with a woman not his wife,
but there is no evidence to show who this woman wes.

The accused was charged with having committed the offense of unlaw-
ful cohabitation with a particular individual, namely, Ida Brenda Boyd.
The court has found that the accused did not commit unlawful cohabitation
with the person nsmed in the specification but did commit the offense
with some other person whose name to the record is urnkmown, This find-
ing constitutes an acquittal of the offense charged and a conviction of
an offense not charged. Ths Board of Review is, therefore, of the
opinion that there is a fatal variance between the allegations of the
specification and the finding thereundsr (CM 204461, Fisher, 8 R 11,

~12; CM 324736, Moore, 73 BER 341,347; CM 322052, Shamel, 71 BR 19,25;

see also CM 313788, Wolfe, 63 ER 283,287). ' -

6. Specifications 4«7, Inclusive, Charge TII

The accused was found guilty of fowr offenses of wrongfully and
unlawfully making and uttering ochecks and by means thereof fraudulently
obtaining money without inbending to assure that he should have suffiolent
funds in the drawee bank for payment of the checks in violation of Article
of War 96 (Chg II, Specs 4-7 incl).

The evidence shows that accused and his wife had a joint account
in the drewee bank, that on 25 November 1950 their balance in the drawee
bank was $0.99, that no deposits were thereafter made to the account
until 9 December 1950, but that accused did have & monthly allotment of
his pay to the drewee bank in the amount of $200.,00. In the latter part
of November 1950 accused received the amounts of $50.00 amd $20.,00 for
checks in those respective amoumts from a proprietor of the "Right
Quick™ cafe, the checks being postdated to 6 December 1950 with the pro-
prietor's consent. Accused asswred the proprietor there would be morey
in the drawee bank some time after the first of December. Early in
December, accused cashed two checks for $60.00 and $20.00 with Earl
Richards, a proprietor of "Dick's Bar and Grill,"™ the checks being dated .
respectively 3 and 4 December 1950. The record substantially shows that
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by the close of busimess on 8 December 1950 the fowr checks in issue
were presented to the drawee bark and dishonored because of insufficient
funds. On 9 December 1950, a deposit of $200,00 (evidemtly accused's

- allotment check) was made to the account.

The issue in question as to the fow checks, the making, uttering,
and obtaining their face amount in cash being admitted, is whsther ac-
cused uttered the checks without intending to essure their payment. EHad
esccused's allotment check reached the bank prior to S December 1550, in
our view of the evidence, the checks in issue would have been paid. The
issue narrows down to the question: Does an Army officer who cashes checks
in anticipation of the deposit by allotment in the drawee bank of a portion
of earnsd pay ard allowances, the allotment eheck being sufficlent tc take
care of nis outstanding ocheoks, have a duty to teke additional steps to -
assure the payment of the checks? We believe not, since on the dates
insoribed on the ohscks accused could not be presumed to have knowledge
of the actual depleted state of his acocount (CM 283726, Bowles, 55 ER
125, '130-131). In the oited case accused made and uttered five cheaks
arnd obtained monsy therefor when his account was insufficient to pay
‘any of the checks in question. The defense was that the checks in issue
had been uttered in reliance upon the deposit of accused's allotment of
earned pay and allowances which was greater than the total amount of
the checks. The specification upon which the asccused in the Bowles case,
supra, was tried alleged that he did ™with intent to defraud, wrongfully

and unlawfully meke and utter" the checks in issue "and by means thereof,
did fraudulently obtein™ momey, he "then well knowing that he did not
have and not intending that he should have sufficient funds™ for payment
thereof. The Board of Review ooncluded that the evidence not only failed
to support the offenses alleged, but likewise failed to support any
lesser included offense. The offenses here alleged are lesser included
in the offenses alleged in the Bowles case, supra (cM 335159, Smith, 2
m-JC 69,78).

We note in passing that had the checks in issue been re-presented
they would not have been paid because charges entered against the ac=-
count on 9 December 1950 reduced the balance to $3.99. The authorship
of ore of the charges in the amount of $160.00 was denied by accused.
Simce the acoount was jointly owned by accused and his lawful wife, it
is as probable that the $160.00 oharge wes inourred by his wife as by
the acoused (CM 335159, Smith, 2 ER=-&X 69, 75). As the oharge was entered
subsequent to the megotiation and presentation of the sheoks in issue, and
since the record fails to show that at the time of negotiation of the
ohecks in issue $160.00 of the account had become otherwise hypothecated,
the $160.00 charge did not in any way contribute to the nonpayment of the
. ohecks in issue. It is thus apparent that the nonmpayment of the oheocks
in issue was caused by the late arrival of the accused's a.llotmsm: chsck
and not by reason of the acoused's carelessmess or meglect,
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. For the reasons stated, the Board of Review is of the opinionv
that the record of trial is legally insufficient to sustain the find-
ings of guilty of Specifications 4 to 7, inclusive, of Charge II.

5. Departmemt of the Army records substantially corroborate the
accused's personal history as narreted by him in his testimony. In addi-
tion, records of the Department of the Army show his overall efficiency
reports of record as follows: 081, 089, 082, 094 and 122,

6. The cowt was legally constituted and had jurisdiotion over the
accused and of the offenses., Except as noted above, no errors injuriously
affecting the substantial rights of the accused were committed during the
trial. The Board of Review is of the opinion that the record of trial is
logally insufficient to support the findings of guilty of Specifications
3 to 7, inclusive, of Charge II, legally sufficient to support the findings
of guilty of the Specifioation of Charge I and Charge I and Specification
1l of Charge II as approved by the reviewing authority, legally sufficient
to support the findings of guilty of Specification 2 of Charge II and of
Charge II, and legslly sufficient to support the sentence and to warrant
confirmation thereof. Dismissal is authorized upon conviction of a vio-
lation of Article of War 96,

b4é;%z<:A:»-——75713;j:»~a4<—~f- » JoAdGoCo
r,/eé;Z;4~Vh4,{¢<§{ C:;*1¥47] s JuAG.Ce
gk’lkf'éLuﬁJﬂbﬂxv Zé/ , J.A.G.Co
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DEPARTMENT OF THE ARMY
Office of The Judge Advocate General

o 3LL962 THE JUDICIAL COUNCIL

Harbeugh, Brown and Mickelwalt
Officers of The Judge Advocate General's Corps

In the foregoing case of Lieutenant Colonel Earl D,
Van Alstyne, 0-336496, 101lst Alrborne Division, Cemp
Breé:kinridge » Kentucky, upon the concurrence of The Judge
Advocate General the findings of guilty of Specifications 3,l,5,
6 and 7 of Charge II are dlsapproved, and the sentence is -

confirmed end will be carried into execution.

}v/;/6214—;44ks==:i___ 4”1?13’?”'1‘"“"*é o enron

Robert W. Brown, Brig Gen, JAGC C. B. Mickelwait, Brig Gen, JAGC

J. L. Harbaugh, Jr¥y Brig Germ, JAGC
" - Chairman

I concur in the foregoing action.

E. M. BRANNON
MaJor General, USA }
The Judge Advocate General

/

- ( 6CM0 39, 5 Aprsl 1051) %
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UNITED STATES

. Ve

Private LLOYD LIOn
LANGLEY (RA 15417963),
355th kEngineer Depot
Company

DuPARHﬂJT‘O THE ARLY
Office of The Judge Advocate General
Washington 25, D. Ce

M S N S S St o N S o

16 NAT 1S5

FCRT LEGNARD VWOOD, MISSOURI

Trial by G.C.}., convened at
Fort Leonard Wood, lissouri,

8 February 1951. Dishonorable
discharge, total forfeitures
after promulgation and confine-
ment for three (3) years and
one (1) month. Disciplinary
Barracks. ‘

HOLDING by the BOARD QF REVIEW
BISANT, CROQK and OLZDING
Officers of the Judge Advocate Generalls Corps

$

1. The Board of Review has examined the record of trial in the

case of the soldier named above, and submits this, its holding, to

The Judge Advocate General, under the provisions of Article of War 50e.

2. The accused was tried upon the following Charges and Specifi-

cations:

CHARGE: Violation of the 6lst Article of War. °

Specification:

In that Private Lloyd L Langley 355th
Engineer Depot Company, did, without proper leave,
absent himself from his organization at Fort
Leonard Wood Missouri from about 27 November 1950,
to about 14 December 1950.

Charge II: Violation of the 58th Article of War

Specifications

In that Private Lloyd L Langley, 355th
Engineer Depot Company, did, at Camp -Atterbury
Indiana, on or about 1 January 1951, desert the
service of the United States, and did remein
absent in desertion until he was apprehended at

Kokomo, Indiana, on or about 13 January 1951.
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Charge TII: Violation of the 96th Article of War.

Specification: 1In that rrivate Lloyd L. Langley, 355th
Engineer Depot Company, having been ordered by
Svecial Order Humber 138, ieadquarters, Camp
Atterbury, Indiana, dated 28 December 1950, to
proceed without delay to Fort Leonard Wood,
Missouri, reporting upon arrival to the Command-
ing Officer 355th Engineer Depot Company, did at
Camp Atterbury, Indiana, on or about 1 January
1951, fail to obey the same.

The accused pleaded guilty to Charge I and the Specification thereunder;
not guilty of Charge II and the Specification thereunder, but guilty of
absence without leave for the period alleged and guilty of a violation
of the 6lst Article of War; and nct guilty to the Specification of Charge
III and of Charge IIJ. EHe was found guilty of all Specifications and
Charges. Lvidence of five previous convictions was introduced. He was
sentenced to be dishonorably discharged the service, to forfeit all pay
and allowances to become due after the date of the orfer directing the
execution of the sentence, and to be confined at hard labor for three
years and one monthe. The reviewing authority approved the sentence,
designated the United States Disciplinary Barracks, Fert Leavemworth,
Kansas, as the place of confinement and, pursuant to Article of lar 50e¢,
withheld the order directing execution of the sentence.

3. The record of trial is legally sufficient to support the findings
of guilty of the Specification of Charge I and Charge I, and the Specifica-
tion of Charge III and Charge III. The only questions requiring considera=
tion are whether the evidence adduced at the trial is legally sufficient
to support the findings of guilty of the Specification of Charge II and
Charge II, and whether the desertion (Charge II) and the disobedience of.
Special Orders Number 138 "to proceed without delay to Fort Leonard Viood,
lissouri, reporting upon arrival to the Commanding Officer, 355th #ngineer
Depot Company" (Charge III) were separate offenses permitting the imposi-
tion of separate punishments. .

be The evidence pertinent to the questions set forth in the preceding
‘paragraph is swmarized as followss

a. For the prosecution

After accused had pleaded guilty to absence without leave
from 27 November 1950 to 14 December 1950 (R 8), it was shown that accused,
following his return to military control on 14 December 1950, was confined
by or under the control of the military authorities (R 9, 10, Prosecution's
Exhibits 1, 2, 3 and 4). The defense stating that they had no objections,
paragrapin 12, Special Orders Number 138, Headquarters Camp Atterbury, Indiana
dated 28 December 1950, which in pertinent part directed the accused to
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proceed without delay to Fort Leonard Wood, lilssouri, was received in
evidence as Prosecution's Exhibit 5 (R 10); and a duly authenticated
extract copy of the morning report of the 355th Lngineer Depot Company,
Fort Leonard Wood, Missouri, for 31 January 1951, showing the accused
fronm confinement to absent without leave effective 1 January 1951, was
received in evidence as Prosecution's Exnibit 7 (R 11).

Thereafter, the following stipulation was received in .
evidence by the court (R 13):

"It is hereby stipulated and agreed by and between
the trial judge advocate, the defense counsel, and the
accused, Private Lloyd L. Lanyley, that if Sergeant George
E. Kessner were present in open court he would testify on
oath that his name is Sergeant George E. Kessner; that he
is assigned to tne 5015%h ASU Military Police Detachment
Noe. 3, at Camp Atterbury, Indlana, as booking sergeant;
that at Camp Attertury, Indiana, on 1 January 1951, he
delivered a copy of Special Crders No. 138, lleadquarters
Camp Atterbury, Indiana, dated 28 December 1950, to the
accused, Private Lloyd L. lLangley, and informed the accused
of the contents therecf; that also at said time and nlace
he delivered to the accused transportation tickets to Fort
Leonard Wood, lLissouri, and meal tickets; that thereafter
on said date the accused, Private Lloyd L. Langley, was
released from confinement at Military Police Detachment
No. 3, 5015th ASU Station Complement, Camp Atterbury,
Ingiana; and that he, Seirgeant Kessner, tock the accused,
Private Langley, to the reilroad station and put him on
the traine _ ’ .

_ "It is f{urther stipulated and agreed by and between

the trial judge advocate, tne defense counsel, and said
accused, that if Don Jjkers of Kokomo, Indiana, were present
in court he would testify on oath that his name is Don
Akers; that ne is a sergeant of «the Kokomo, Indiana,

Police Department; that on the 13th day of January, 1951,

he arrested the accused, Private Lloyd L. Langley, in.
Kokomo, Indiana; that at the time of said arrest the accused,
Private Lloyd L. Langley, was dressed in civilian clothing;
and that the accused was turned over to military control at
Fort Benjamin Harrison, Indiana, on said 13th day of January,
1951.

"In reading this stipulation, the stipulation did not
contain paragraph No. 12 of Special Crders lo. 138; and the
accused, the defense counsel, and the trial judge advocate
have agreed in open court to insert the paragraph number
in the stipulationei=s:t
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b. Tor the defense

It was stipulated that if lirs. Lloyd Langley, ilrs. Claude
EcKinney, krs. Cecil Langley, and Floyd Langley were present in court
as witnesses they would testify that the accused stated on or about 12
January 1951 that he was going back to Fort Lecnard Wood, Missouri, on
1/ January 1951 (R 15, Defense Exhibits A, B, C and D).

5. Desertion is absence without leave accompanied by the intention

not to return (par. 146a, p 197, NCU, 1949). The absence without leave
for the period alleged in Specification of Charge II was established by
~ the accused's plea of guilty to the lesser included offense of absence

without leave and competent prosecution evidence (Prosecution'!s Exhibit
7 and Stipulation, supra). It has been held repeatedly that mere absence
without leave for a relatively short periocd does not establish desertion

(Cii 213817, Fairchild, 10 BR 287). However, in such cases, all circum—
stances surrounding an unauthorized absence should be considered in deter—
mining the intent of the absentee (Cli 318467, Johnson, 67 BR 325). In
Cli 226871, Green, 15 BR 171, the Board of Review in sustaining three :
findings of guilty of desertion for periods of 12, 15 and 26 days respective-
ly, terminated in each case by apprehension, stated in pertinent part at
page 1742

“"His repeated absences terminated in each case by apprehension
and his failure twice to comply with his orders to return to his
organization for which he was furnished transportation, his state-
ment of dissatisfaction with the station at which he was serving,
the circumstances of each apprehension, and the increasing length
of his absences, are circumstances from which the court cou
legally draw, as it did, the inference of intent to desert.®

A similar conclusion was reached in CU 261405, B ailey, 40 BR 229, wherein
the board stated pertlnently at page R32:

- M==tHis prolonged absence of 90 days is unexplained. At the
time of his departure he faced the probability of disciplinary
acticn for the AWOL, of which.hg had just been advised by the
Adjutant. He was apprehended by the military police at a point
450 miles from his proper station. When apprehended he denied
his true identity. He had incurred a large number of debts,
aggregating $700 or $800, at his own post. uhile absent he
financed himself by issuing worthless checks, a course of action
which he must have known would embroil him in a court-~martial
proceeding in case he ever returned. He visited many Army fields
and installations and thus had many opportunities of turning
himself over to military authorities, but failed to do so. Each
of these circumstances is strongly persuasive that the accused

4

15882



(219) -

JAGV Cl 345000

intended permanently to absent himself from his station (M.C.M.,
1928, par. 130). Taken together they compel the conclusion that
he intended permanently to absent himself from his stationedaet
(Underscoring supplied)

In this case the following circumstances were persuasive that the accused
intended permanently to absent himself from his station and when taken
altogether justified the court in inferring the requisite intent:

(1) Accused's absence without leave from 27 November 1950 to
14 December 1950,

(2) The confinement of accused from 14 December 1950 to 1 January
1951. .

(3) Accused's subsequent absence without leave from 1 January 1951
to 13 January 1951 was terminated by apprehension. :

(4) At the time of apprehension accused was dressed in civilian
clothes. ‘

(5) At the time of apprehension the accused was in the vidinity
of Fort Benjamin Harrison, Indiana.

(6) At the time of the initiation of his second period of absence
without leave on 1 January 1951 the accused was under orders .
to proceed directly from Camp Atterbury, Indiana to Fort
Leonard Wood, lissouri, for which he had received transporta—
tion.

(7) At the time of initiating this absence without leave accused
was being retiirned to his station where he faced possible
punishment for a previous unauthorized absence.

The act of the accused in absenting himself without leave on
1 January 1951 supplies one of the elements of the offense alleged in
Specification of Charge IT and is the basis of the offense alleged in
Specification of Charge III, the two offenses being but different
aspects of the same act or omission (Sp CM 1711, Davis, 6 BRJC 335).

Paragraph 80a, of the Manual for Courts-Martial, 1949, provides
at page 80: ‘ o .

"If an accused is found guilty of two or more offenses
constituting different aspects of the same act or omission,
the court will impose punishment only with reference to the
act or omission in its most important aspect.®

5
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This provision has been held to be a positive and mandatory rule of
limitation (See Sp CM 1711, Davis, sunra) .

The maximun authorized punishment for absence without leave for

17 days (Charge I) is confinement at hard labor for 51 days and forfeiture
of 34 days pay; for desertion terminated by apprehension (Charge II) dis-
honorable discharge, forfeiture of all pay and allowances to become due
after the date of the order directing execution of the sentence and con-
finement at hard labor for two and one-half years; and for failure to obey
an order as alleged in the Specification of Charge III confinement at hard
labor for six months and forfeiture of two-thirds pay per month for not
to exceed six months (par. 117¢, pp 134, 142, iCM, 1949). It is noted
that the evidence, supra, indicates that the offense alleged under Charge
IIT could have been charged more appropriately as a willful disobedience
of the lawful order of a commissioned officer in the execution of his
office, in violation of Article of War 64 (See CM 241209, Price, 26 BR
227; CM 283352, Tork, 55 BR 73). However, as the maximum punishment
which could be adjudged in this case for violations of the Specifi-~
cation of Charge II and Specification of Charge III was limited to the

most important aspect of the two offenses charged, the maximum punish~
- ment imposable was dishonorable discharge; forfeiture of all pay and
allowances to become due after the date of the order directingz execution
of the sentence and confinement at hard labor for two and one-half years.

6. For the reasons stated the Board of Review holds the record
of trial legally sufficient to support the findings of guilty and legally
sufficient to support only so much of the sentence as provides for dis-
henorable discharge, forfeiture of all pay and allowances to become due
after the date of the order directing the executicn of the sentence and
confinement at hard labor for two years, seven months and twenty-one days.
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JAGC, Department of the Army, Washingtcn 25, D. C.
TO: Commanding General, Fort Leonard VWood, liissouri

1. In the case of Private Lloyd Leon.Langley (RA 15417963), 355th
Engineer Depot Company, I concur in the foregoing holding by the Board
of Review that the record of trial is legally sufficient to support the
findings of guilty, and is legally sufficient to support only so much
of the sentence as provides for dishonorable discharge, forfeiture of all
pay and allowances to become due after the date of the order directing
the execution of the sentence and confinement at hard labor for two years,
seven months and twenty-one days. Under Article of War 50e(3), this
holding and ny concurrence vacate so much of the sentence as is in
excess of dishonorable discharge, forfeiture of all pay and allowances
to become due after the date of the order directing the execution of
the sentence and confinement at hard labor for two years, seven months
and twenty-cne days. Under the provisions of Article of War 50, you
now have authority to order the execution of the sentence as modified in
accordance with the foregoing holding.

2. When copies of the published order in the case are forwarded to
this office, together with the record of trial, they should be accompanied
by the foregoing holding and this indorsement. For convenience of reference
and to facilitate attaching copies of the published order to the record
in this case, please place the file number of the record in brackets at
the end of the published order, as followss

(Ci 345000) .

. Mo

BRANNON ., 1&
Major General, Uﬁ '
‘Incl: _ The Judge Advocate Geneﬁﬁih N
Record of trial ) // .
: Y ] ‘Q‘\u
.4 pl
&Ea ¢y
e
| aI e
. it N,,- 2\
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DEPARTMENT OF THE ARMY
Office of The Judge Advocate General
Washington 25, D. C.

JAGI QM 345743 B MAY 9 195§

UNITED STATES 1ST INFANTRY DIVISION

Trial by GCM, convened at Darmstadt,
Germany, 20 and 21 February 1951,
McSORLEY ~— Dishonorable discharge,
total forfeltures after promulgation
and confinement for two (2) years,

. PYIE —— Dishonorable discharge, total
forfeitures after promulgation and
confinement for three (3) years.
BOTH =~ Disciplinary Barracks.

Ve

Corporal JOHN J. McSORLEY

(RA 42 268 226), and Private
HAROLD D. PYLE (RA 37 217 248),
both of Headquarters Company,
Ist Infantry Division.

el e el s S o N s e S

HOLDING By the BOARD OF REVIEW
JOSEPH, HYNES and TAYLOR

Officers of the Judge Advocate General's Corps

1. The Board of Review has examined the record of trial in the
case of the soldlers named above and submits this, its opinion, to
The Judge Advocate General, under the provisions of Article of War S50e.

: 2, The accused were tried by cammon trial upon the following
‘Charges and Specificationss - ’

CHARGE I3 Violation of the 96th Article of War.

Specification 13 In that Corporal John J. McSorley, Head-
quarters Company, 1lst Infantry Division, did, at Paris,
France, on or about 7 December 1950, wrongfully, un-
lawfully, and falsely have in his possession, with
intent to defraud, a certain instrument purporting to
be leave orders, knowing the same to be false. '

Specification 23 (Finding of not guilty).

Specification 33 (Finding of guilty disapproved by the
reviewing authority).
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Specification 43 (Finding of guilty disapproved by the
reviewing authority).

Specification 53¢ In that Corporal John J. McSorley, Head-
quarters Company, lst Infantry Division, having been
restricted to the limits of Headquarters Company
Area; did at Bad Tolz, Germary, on or about & December
1950 break said restriction by going to Paris, France.

CHARGE IIs Violation of the 61lst Article of War.

Specifications In that Corporal John J. McSorley, Head-
quarters Company, 1lst Infantry Division, did, without
proper leave absent himself from his organlzation at
Bad Tolz, Germany, from about 3 December 1950 to about
7 December 1950.

(With the exception of the name, the above éharges, specifi-
cations, and findings are the same as to Private
Harold D. Pyle.)

BEach accused pleaded not guilty to all specifications and charges, and was
found guilty of all specifications and charges with the exception of speci-
fication 2 of Charge I, to which the finding was not guilty as to each
accused. The court considered evidence of two (R) previous convictioéns as
to accused Pyle, and no evidence of previous convictions as to accused
McSorley., Accused McSorley was sentenced to be discharged from the service
with a dishonorable discharge, to be confined at hard labor at such place
as the reviewing authority might direct for a period of two (2) years and
to forfeit all pay and allowances to become due after the date of the order:
directing execution of the approved sentence, Accused Pyle received a
similar sentence except that the period of confinement at hard labor ade
judged by the court was three (3) years. The reviewing authority disapproved
the court's findings of guilty as to Specifications 3 and 4 of Charge 1 as

- to each accused, approved the other findings of the court as to each accused,

and approved the sentence as to each imposed by the court and designated the
Branch United States Disciplinary Barracks, New Cumberland, PennSylvania, or
elsewhere as the Secretary of the Amy might direct but not in a penitentiary,
as the place of confinement. Pursuant to Article of War 50e, the order -
directing the execution of the sentence as to each was w1thheld.

3. There is no question as to the legal sufficiency'of Specification &
of Charge I and Charge I, and the Specification of Charge II and Charge II,
Specification L of Charge I alleges wrongful possession of false leave
orders with intent to defraud. The question is whether this specification
as to each accused is legally sufficient to sustain the court!s finding of
guilty because of the means by which the evidence was secured., Only the
evidence relating to this offense will be summarized. ’

EVIDENCE. e For the Prosecutions -

The record of trial establishes that both accused broke
restriction and went AWOL from their organization at Bad Tolz, Germany,
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on 3 December 1950, They were apprehended in the lobby of the Lucy

Hotel, Paris, France, on 8 December 1950, by Sergeant First Class

Fernand C. Quinn, a provost marshal investigator following a "T4JX" from
the accused's organization. At the time of arrest he was accompanied by
a French police inspector (R 47). Accused licSorley was arrested by
Sergeant Quinn, and the French police inspector arrested Pyle (R 47).
Following the arrest, both accused were confined in a nearby French jail
(R 56). After placing the accused in confinement, Sergeant Quinn and

the French police inspector returned to the Lucy Hotel and searched the
separate rooms indicated on the hotel register as belonging to each
accused (R 47), The Lucy Hotel was a private French hotel and was not -
located on military property or within any military area or compound

(R 53, 54). Sergeant Quinn had no authority to conduct the search (R 54).
No commissioned officer of the United States Army was present during the
search (R 55). The accused had not consented to the search of their rooms
(R 55). In accused KcSorley's room (#8) they found what purported to be
orders issued by Headquartvers lst Infantry Division, granting leave to
both accused for the purpose of visiting Paris, among other places, com-
mencing 1 December 1950 for 20 days in the case of McSorley, and commencing
30 Novenmber 1950 for 18 days in the case of Pyle (R 48). They then pro-
ceeded to Pyle'!s room (#5) where similar leave orders were seized (R 48),
Over the objection of defense counsel, the leave orders were received in
evidence as Prosecution Exhibit 1 (R 49). Chief Warrant Officer Arthur J.
Conrad, Assistant Adjutant General, lst Infantry Division, whose duties
included the publication of orders, testified that he had not publlshed
the purported leave orders (R 68-70).

b, For the Defensez

Having been informed of their rights by the law member, both
accused elected to remain silent. No evidence was adduced by the defense
(R 132, 133), :

4, Discussion:

, The accused Were charged with unlawful possession of false leave
orders with intent to defraud. The evidence shows that Sergesant Quinn,
~accompanied by a French police inspector, arrested the accused, confined

them, returned to their rooms and searched them, finding the false leave
orders. He admitted his lack of authority to make the search, stating that
"he relied upon the authority of the French police inspector to make the
search, No evidence as to the French law on the subject was introduced in
the record, The gquestion then presented is as to admissibility, in the
trial of accused, of this evidence which was discovered by the search and
seizure, Paragraph 138 of the Manual for Courts-Mhrtlal U.S. Army, 1949,
states in pertinent part:

"Evidence obtained as a result of an unlawful search
(see 18 USC 2R36) of the property of an accused
conducted or instigated by persons acting under authority

-5-
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of the United States, % # ¥ is inadmissible in a trial -
by court-martial®.

Sergeant Quinn was clearly acting under authority of the United States
. government. That he either conducted or instigated the search is equally
as clear from his following testimonys

AL received a TWX concerning the accused. As a result of
that TWX I picked up a French police inspector and went
to the Lucy Hotel for the purpose of arresting the accused®,

After testifying as to the arrest, he continueds

NThe tWo men Were then taken to a French police station
"~ and locked up there, pending the search of the room by
the French inspector and myself", (R 47) (Underscoring supplied)

As the search was conducted or instigated by a person acting under
authority of the United States, the remaining question to be determined is
whether the search was lawful, MCM, 1949, par, 138, further states that
when the property to be searched is situated in a foreign country, a search
is lawful when authorized by the cammanding officer having jurisdiction
over the personnel subject to military law or to the law of war in such
‘locality. The record reveals that no such authorization was received by'
Sergeant Quinn for he testified as followss

#Q Did you have a search warrant to search this hotel or
any portion thereof?

. "A No sir.

*Q Did you have any search warrant or any official
authority in your hand to search any of the rooms in
which you went?

A No sir." (R 54)

MCM, 1949, par 138, in discussing unlawful searches, makes reference to
18 USC 2256 whlch section authorizes the following types of searchesz

%(a) serving a warrant of arrest; or

®"(b) arresting or attempting to arrest a person
committing or attempting to commit an offense in
his presence, or who has committed or is sus-
pected on reasonable grounds of having commltted
a felony; or :

n(c) makinga search at the request or invitation or
with the consent of the occupant of the premises,

None of the above-mentioned provisions are supported by the facts in the
instant case., In CM R64149, Engelhardt, 42 ER 25, it was saids

-id -
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"It is of course axiomatic that searches and selzures
affecting military personnel outside of the limits of a
military reservation are subject to the requirements and
restrictions impocsed by the Fourth and Fifth Amendments
to the Federal Constitution. The general rule is that a
search and seizure made without a search warrant will be
sustained only when (1) it is incident to a lawful arrest
or (2) when the property itself by reason of its physical
characteristics furnishes credible evidence of the com~
mission of a crime, or (3) when reliable information of a
violation of the law is received and immediate actlion is
imperative because of the exlgen01es of the situation,”

_ See ACM 1144, Darby, Vol 2 Court Martial Reports of the Judge
Advocate General of the Air Force p 200, which cites the Engelhardt case
with approval in holding a search unlawful. The question presented there
was similar to that in the instant case with the exception that the

accompanying official was a state officer,

Sergeant Quinn did not receive authority of any commanding officer
to make the search. He did not make the search incident to the arrest, for
he confined the accused and returned later., The report of arrest which is
not a part of this record of trial but which is included in the accompanying
 papers forwarded with the record of trial to this office, shows the time of
arrest as 1255 hours, 8 December 1950, with an unexplained delay of § hours
before the confinement.

. We next consider the legal effect of the action of the French
official. Assuming that the search was.conducted in accordance with French
law, the principle of law laid down in In re Schuetze, 299 F. 827, would be
controlling. In deciding the search was wmlawful because it was unreason~
able under the Federal Constitution, it was saids

n3tate police, who act under an arrangement with, and
in aid of, prohibition agents, become agents of the
United States goverpment, and subject to the Federal
Constitution and laws governing the right of search and
seizure, and evidence secured through a search by them
without a warrant may not be used in a federal pro-
- secution, though the search was authorized for different
purposes by a local statute or ordinance."

However, there is no evidence in the record to support any assumption that
the search was a lawful one under French law., As there is no evidence in

the record of the French law under which the French inspector could have
proceeded, the foreign law cannot be judiciaily noticed (MCM, 1949, p 173,
par 133), Sergeant Quinn, the only witness wio testified as to the authority
for the search, gave the following testimomy'ﬁlich is pertinent:

- 5 -
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"¢ Do you know whether this search in which you
participated was conducted in accordance with
French law?

"L No sir." (R 120)

The accused were apprehended by a military agent for offenses of a
military nature. As they were not being sought for offenses against the
Republic of France, this seems to be the logical explanation for the
record failing to show that the French inspector took any affirmative
action to proceed in accordance with the laws of France. The record fails
to discloce a lawful search under French law, therefore, Sergeant Quinn's
action of relying upon the authority of the French police inspector cannot

. be legally supported.

The search was not authorized by the "commanding officer having
jurisdiction over personnel subject to military law or to the law of war
in such locality". It was not given legal sanction by 18 USC 2236, nor
does it fall within the ruling of the Engelhardt case,

. - There are numercus Federal decisions which hold that if the search

is an unreasonable one, the evidence thus obtained is not admissible when
gathered by a Federal officilal for prosecution in a Federal court,

(Citing Byars v. United States, 273 US 28,32, 71 L ed 520,523, 47 S Ct 248;
Weeks v. United States, 232 US 383, 58 L ed 652, 34 S Ct 341, IRA 1915B 834,
Ann Cas 1915C 1177; United States v. Di Re, 332 US 581, 92.L ed 210, 68

S Ct 222; Johnson v, United States, 333 US 10, 92 L ed 468, 68 S Ct 567)

However, such evidence is admissible when Federal officials are not
involved in procuring it. It is clear that the courts are condemning, not
the evidence, but the means by which it is procured by Federal officers,
In view of par, 138, MCM 1949, the same legal reasoning should be applied

to a search and seizure of ev1dence by military authorities for use in
military courts,

‘It is the opinion of the Board of Review that in the instant case
the search of the accused's hotel rooms without authority and without their
consent, without a showing of necessity for immediate action, constituted an

unlawful search under MCM 1949, par. 138, and the evidence secured was there-
fore inadmissible as to each accused,

v 5, We consider it approprlate to note defense counsel's objection to
the pre~trial investigation. This was a procedural matter and when defense
counsel stated he had no desire to secure additional witnesses and was ready

to proceed with the trial, there was obviously no 1n3uuy-to the substantial
rights of the accused,

—6—
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6. For the foregoing reasons, the Board of Review is of the
opinion that the record of trial as to each accused is not legally
sufficient to support the findingsof guilty of Specification 1 of
Charge I, and is legally sufficient to support only so much of the
sentence as provides for confinement at hard labor for one month for
- each accused and forfeitures of $58.33 per month for one month as to
accused McSorley, and $63.33 per month for one month as to accused

Pyle,

Wl‘% » J. A. G. C.
ng??{ w/A.Gc
MJCZgWA.G c.
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UNITED STATES

DEPARTIELT OF THE ARMY
Office of The Judge Advocate General
Washington 25, D. C. ‘

JUIE T s

JAGU CM 3L57L3
1st INFANTRY DIVISION
v "Trial by G.C.}., convened at
‘Darmstadt, Germany, 20 and 21
February 1951. Each: Dishonor-
able discharge, total forfeitures
after promulgation and confinement
McSORLEY for two years, PYLE for
three years.

Fach: Disciplinary Barracks.

Ve

Corporal JOHH J. licSorley,
LA 1j22068226, and Private
HAOLD D. PYLE, RA 372172L8,
botihh of Headquarters Company,
1st Infantry Division

N e sl e e S s N S ot

Opinion of the Judicial Council
Harbaugh, Mickelwait and Young
Officers of The Judge Advocate General's Corps

,l. Pursuant to Article of War 50e{; ), the rscord of trial and the
holding by the Board of Review in the case of the soldiers named above
have been transmitted to the Judicial Council which submits this its
opinion to The Judge Advocate Generale

2. Upon trial by a general court-martial each accused pleaded not
guilty to, and, as approved by the reviewing authority, was found guilty
of, wrongfully, unlawfully and falsely with intent to defraud having in
his possession at Paris, France, on or about 7 December 1950 a certain
instrument purporting to be leave orders knowing the same to be false,
in violation of Article of War 96; breach of restriction at Pad Tolz, Germany,
on or avout .2 December 1950, in violation of Article of War 90, and absence
without leave from his organization at 3ad Tolz, Germany, from avout 3
December 1950 to about 7 December 1950, in violation of Article of War 61.
Mo evidence of ‘previous convictions was introduced as to the accused
HcSorley and evidence of two previous convictions by swmmary court-martial
was introduced as to the accused Pyle. The accused licSorley was sentenced
to be 01shonorably discharged from the service, to forfeit all pay and
allowances to become due after ,the date of the order directing execution
of the sentence and to ope canflned at hard labor for two years. The accused
Pyle received a similar sentence except that the period of confinement
adjudged was three years. The reviewing authority as to each accused
approved the sentence, designated "the Branch United States Disciplinary
Rarracks, liew Cumberland, Pennsylvania, as the place of confinement and with-
held the order directing execution of the sentence pursuant to Article of
War 503. The Board of Review has held the record of trial as to each
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accused lezally insufficient to support the findings of guilty of
wronzful possession of the leave orders, legally sufficlent to support
the findings of guilty of breach of restriction and absence without
leave and legally sufficient to support only so much of the sentence

as provides for confinement at hard labor for one month and forfeitures
of $58+33 per month for one month as to the accused HcSorley and ,63.33
per month for one month as to the accused Pyle. Tné Judge Advocate
General has not concurred in the Roard's holdinge. -

3. This is a companion case to CM 3457L5, Sherwood, Br-Jl, decided
this day. The only question presented by the record is whether the con-
victions of wrongful possession of the leave orders can stand, since
they rest on the introduction into evidence of a copy of these leave
orders which the defense contended was inadmissible because it was the
product of an unlawful search 2ad seizure. The facts in this case
are.nov significantly different from those in' the Sherwood case and
will not be recited azaine. On the arthority of that case we are of the
opinion that the reception in evidence of the lecave orders was proper
and the record is legally sufficient as to each accused to sustain the
findings of guilty of wrongful possession of the orders.

Le For the foregoing reasons the Judicial Council is of the
opinion that as to each accused the record of trial is legally sufficient
to support the findings of guilty, as modified by the reviewing authorlty3
and the sentences and to warrant their confirmation.

- (Dissent)
"C. B. lMickelwait, Brig Gen, JAGC Edward H. Young, Colonel, JAGC

« L. Harpaugh, Jr{/3rig Gen, JAGC

Chairman
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DISSENTING OFINICN
by

Young -
Member of the Judicial Council

I dlsoent for the reasons stated in my opinion in CH 3&57h5,
Sherwood decided this datee.

(Lanive sl
Edward H. 103§Q{ Coloiiel, JAGC

[Ed. Note. For CK 345745, supra, see 11 TR-JC 253.7
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DEPARTITNT OF THE ARMY
Office of The Judge Advocate General
THE JUDICIAL COUNCIL

Harbaugh, lMickelwait, and Young
Officers of The Judge Advocate Cencral's Corps

In the foregoing case of Corporal John J. KcSorley,
RA L2268226, and Private Harold D. Pyle, RA 372172L8, both of
Headquarters Company, lst Ihfantfy Division, upon the concur-
rence of The Judge Advocate General, the sentence as to each
accused is confirmsd and will be carried into execution,
'~ The United States Disciplinary Barracks or one of its. branches

is designated as the place of confinement of each accused.

, (Dissent) :
C. Be. Mickelwait, 2rig Gen, JAGC Edward He. Young, Celonel, JAGC

J. Le Harbaugh, Jrs; Brig Gen, JAGC
Chairman

I concur in the foregoing action.

FP.AN%%\I P. SHAW i o

HMajor General, USA
Acting The Judge Advocate General

e/
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DEPARTMENT OF THE ARMY
Office of The Judge Advocate General
Washington 25, D. C.

JAGK - CM 346362
' May 2 5 1351

UNITED STATES 25TH INFANTRY DIVISION

)
)
V. ) Trial by G.C.M., convened at APO 25,

' ) 22 April 1951.. Dishonorable discharge,
Private JAMES H. KEARNS ) total forfeitures after promulgation,

(RA 23930030), Company "A", ) and confinement for thirty (30 years,
35th Infantry Regiment, g Disciplinary Barracks.
APO 25,

REVIEW by the BOARD (O REVIEW
BARKIN, WOLF and BROWN
Officers of The Judge Advocate General's Corps

1. The Board of Review has examined the record of trial in the
case of the soldier named above,

2. The accused was tried upon the following charge and specifica~
tion:s . .

CHARGE: . Violation of the 58th Article of War,

Specification: In that Private James H. Kearns, Company 4,
35th Infantry Regiment, APO 25 did, at APO 25, on or about
7 November 1950, desert the service of the United States,
and did remain absent in desertion until he was apprehended
at Pusan, Korea on or about 1l January 1951.

He pleaded not guilty to and was found guilty of the charge and specifi-
cation. No evidence of any previous conviction was introduced. He was
sentenced to be dishonorably discharged from the service and to forfeit
all pay and allowances to become due after the date of the order directing
execution of the sentence, and to be confined at hard labor, at such
place as proper authority may direct for thirty years. The reviewing
authority approved the sentence and forwarded the record of trial for
action pursuant to Article of War 50e.

3. Evidence

a. For the Prosecution

Two duly authenticated extract copies of moming reports of Company
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A, 35th Infantry Regiment, were admitted in evidence without objection
as Prosecution Exhibits 2 and 3 (R 18-20). Entered thereon are the follow-
entries pertaining to accused: :

®10 Nov 50

Kearns James RA 23930030 Pfc
Dy to AWOL 0800 7 Nov 50

/s/ Merrill J McCabe
/t/ VMERRILL J McCABE
-2nd Lt, Infantry
Personnel Officer'. (Pros Ex 2)

"M/R 13 Mar 51

Kearns James H  RA 23930030 Pfc
AWOL to Hands of Mil Auth 11 Jan 51

/s/ Merrill J McCabe
/t/ MERRILL J McCABE

2nd It Inf
Asstt Adj
M/R 24 Mar 51
CORRECTION (10 Nowv 50)
Kearns James RAZ3930030 Pfc
Dy to AWOL SHOULD BE
Kearns James RA 23930030 Pvt=2
CORRECTION (13 Mar 51)
Kearns James .. RA23930030 Pfc
AWOL to Hands of Mil Auth
. SHOULD BE
Kearns James A RA23930030 Pvt=2

/s/ Merrill J McCabe
/t/ MERRILL J McCABE
© 2nd It Inf .
Ass't Adj" (Pros Ex 3).

Sergeant First Class William C. Atkins, Company A, 35th Infantry
Regiment, accused!'s squad leader, testified that on 7 November 1950 accused
was not presemt at a morning formation of the squad. Sergeant Atkins re-
ported accused absent afnd searched the platoon and company area, but he
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was unable to locate him., Accused was not present in his squad between
7 November 1950 and 11 January 1951, and Sergeant Atkins did not give
accused permission to be absent from his organization during that period
(R 9,10).

Sergeant First Class Donald Brown, 94th Military Police Battalion,
testified that on 11 January 1951 he took accused into custody at the
Seaman's- Club in Pusan, Korea. Sergeant Brown stated that there were
several military installations in Pusan, Korea, during the period of ac~
cused's absence. Accused was dressed in civilian clothing at the time
and was taken to the Provost Marshal'!s office and booked as an "AWOLM
suspect. Here accused was asked if he understood his rights under the
24th Article of War and replied that he did not because he was a civilian.
Sergeant Atkins then read and explained the 24th Article of War to him
and accused reiterated that he was a civilian and said that he was employed
as & "trader for a fish net company," located in Japan, that he had come
to Seoul in October to establish a business between Korean fishermen and
a Japanese concern and that he lived in the Chosun Hotel in Seoul. The
accused was asked for his passport and he stated that his baggage, con-
taining his passport and other personal papers, had been stolen on 29
October 1950 when he arrived in Seoul and that he had unsuccessfully
attempted to get another passport (R 11-=14).

b. For the Defense

Accused, after being adfised of his rights as a witness, elected
to remain silent.

Two letters from accused!s mother, dated 15 March 1951 and 28 March
1951, advising him of his father's poor health and financial difficulties
were admitted in evidence as Defense Exhibits YA" and "B" (R 24,25).

L., Discussion

Proof of desertion requires proof of absence without leave from
the service of the United States accompanied by an intent not to return
thereto (MCM 1949, par 1iéa; CM 315964, Cohen, 65 ER 187,192). The au-
thenticated extract copies of the morning reports of accused's organiga-
tion and the testimony of accused!s squad leader that accused was absent
from formation without permission on 7 November 1950 and was not present
between that date and 11 January 1951 conclusively shows that accused
was absent without leave for the period of 7 November 1950 to 11 January-
1951 as alleged. That accused was apprehended at the time and plase al-
leged was shown by the testimony of the military police who took him
into custody in Pusan, Korea. The facts that accused was dressed in
civilian clothing when apprehended, denied being in the military service,
and failed to return to military control despite the fact that he was
in the vicinity of military establishments constituted facts sufficient
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to warrant the court in finding that accused did not intend to return
to the military service. The court was therefore justified in finding
the accused guilty of desertion as alleged.

5. Accused is 21 years of age and unmarried. He attended school
from 1936 to 1945. He worked as an automobile mechanict!s helper from
October 1945 to October 1948. He enlisted 10 November 1948 for a period
of three years with no prior service., His company commander rates him
poor as to character and unsatisfactory as to efficiency. :

6. The court was legally constituted and had jurisdiction over
the person and of the offensei.. No errors injuriously affecting the
‘substantial rights of the accused were committed during the trial. In
the opinion of the Board of Review the record of trial is legally suffi-
cient to support the findings of guilty and the sentence. .A sentence
to confinement at hard labor for thirty years is authorized upon con-
viction of a violation of the 58th Article of War (Executive Order No.
10149, 15 Fed. Reg. 5149, 8 Aug 1950).

M/ 4»70 : , J.A.G.C.
R W/ , J.A.G.C.
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Board of Review
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UNITED STATES 25TH INFANTRY DIVISION

3
Ve ) Trial bygCM , convened at APO 25,
v 22 April 1951. Dishonorable discharge,
-, total forfeitures after promulgation,
and confinement for thirty (30) years.,
)’ Disciplinary Barracks.

Private JAMES H. KEARNS
(RA 23930030), Company "A"
' 35th Infantry Regiment,
APO 25,

HOIDING by the BOARD OF REVIEW
- BARKIN, WOLF and BROWN
Officers of the Judge Advocate General!s Corps

The record of trial in the case of the soldier named above nus
been examined and is held by the Board of Review to be legally sufficient
to support the findings of guilty and the sentence ,

e b ys LJV—«—.—J.A.G.C‘

.,44@%4// M , JoAuG.Ce
M@m_, J.8.0.0.

1lst Indorsement

Sy

Depte of Army, J.AoGeOe . MAY 28 195¢ To the Commanding General, 25th
Infantry Division, APO 25, c¢/o Postmaster, San Francisco, California.

l. In the case of private James H. Kearns (RA 23930030) » Company- "A“
35th Infantry Regiment, APO 25,

1 eaxn



(2L0¥

attention is invited to the foregoing holding by the Board of Review
that the record of trial is legally sufficient to support the findings
of guilty and the sentence. Confirming action is not by The Judge
Advocate General or the Board of Review deemed necessary.

2. Pursuant to thé'provisions of Article of War 51(a), and under
the direction of the Secretary of the Army, so much of the sentence as
exceeds dishonorable discharge, forfeiture of &ll pay and ellowances

4o become due after the date of the order directing execution of the

sentence, and confinement at hard labor for 20 years is remitted. Under
“ the provisions of Article of War 50 you now have authority to order the
execution of the sentence as thus modified.

3. A radlogram is being sent advising you of the foregoing holding
and action. It is recommended that the attached draft of that portion
of the general court-martial order pertaining to the action be included
in the published order. When copies of the published order in this case
are forwarded to this office they should be accompanied by the foregoing
holding and this indorcement. For convenience of reference and to
facilitate attaching copics of the published order to the record in this
case, please place the file number of the record in brackets at the end
of the published order, as followss

(CM 346362).

1 Incl ' __—_===%:2;§§§§;IN P. SHAW _
Draft of : Major General, USA

~ part GCMO , Acting The Judge Advocate General
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DEPARTMENT OF THE ARMY
Office of The Judge Advocate General
Washington 25, D. C

JAGH CM 346512 My 2 9 195%

UNITED STATES % EIGHTH UNITED STATES ARMY KOREA (EUSAK)
Ve ) Trial by G.C.M., convened at Taegu,
‘ ' )  Korea, 16 April 1951. Dishonorable
Private First Class WALLACE L. ) discharge, total forfeitures after
HOIMAN (RA 12223705), 212th ) promulgation, and confinement at
Military Police Compeny, APO 301, ) hard lsbor for thirty (30) years.

)  Federal Institution,

REVIEW by the BOARD OF REVIEW
BROWNE, FLYNN and IRELAND
Officers of The Judge Advocate General's Corps

¢ 3
The Board of Review has examined the record of trial in the case
of the soldier named above.

The accused was tried upon the following Charge and Specifications
CHARGEs Violation of the 92nd Article of War, ‘

’ Specifications In that Private First Class Wallace L., Holman,
212th Military Police Company, APC 301, did, at Taejon
South, Korea, on or about 15 February 1951, with malice
aforethought, willfully, feloniously, aend unlawfully kill
Ra Suck Pil, a human being, by shooting him with a pistol.

He pleaded not guilty to, but was found guilty of, the Charge and its
Specifications No evidence of previous convictions was introduced,
Accused was sentenced to dishonorable discharge, forfeiture of all pay
and allowances to become due after the date of the order directing exe-
cution of the sentence, and confinement at hard labor for thirty (30)
yearse The reviewing authority approved the sentence, designated a
United States penitentiary, reformatory, or other such institution as
the place of confinement end directed that the prisoner be committed to
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the custody of the Attorney General, or his designated representative,
for classification, treatment, and service -of sentence of confinement,
and withheld the order directing execution of the sentence pursuant to
Article of War 50(e). '

There is substantial evidence in the record of trial to the follow=
ing effects

On 15 February 1951, accused, Private First Class Wallace L. Holmen,
was a member of the 212th Military Police Company, stationed at Taejon,
Korea (R 9, 12). He and Private First Class Earley were members of the
guard and were posted by the Sergeant of the Guard approximately at 0400
hours on Post No. 7, which was north of the railroad tracks where the
"nain ISR™ goes south. This post is in the "free market™ plece (R 9, 24).
The tour of duty was from 0400 to 1200 hours and the orders of the guard

- were to keep all Koreen refugees from crossing the “main MSR", stop
traffic on the approach of trains end to protect all govermment property
in sighte The accused was armed with a 45 caliber pistol and Earley
with & carbine, Neither the sergeant of the guard ror Earley knew of
any orders that the military police were to epprehend persons engaging
in black market activities (R 10-~11, 13). Sometime between 1000 and
1200 hours accused told Barley that he was going to obtein some fire wood
and left the post for about five to eight minutes (R 12).

Ra Fyong Young was the son of Ra Suck Pil (the v..tim) (R 15)s On
15 February 1951, the son was in the "Free llarket"™ at Taejon, selling
goods including Americen cigarettes. When he saw the accused coming,
he was afraid that he would lose his cigarettes and started to run. He
heard some yelling which he did not understand, but, when a shot was
fired, he stopped running about 20 meters from his stand, and offered
the cigarettes to the .accused; the offer was refused (R 17). At this
point, the father, Ra Suck Pil, came up, bowed to accused and said, "this
is my son, please excuse me", but, according to Ra IHyong Young, did not .
push the soldier or try to pull the boy away. The accused pulled his
pistol and shot the father (R 18). In open court, the son identified the
accused as the American soldier who fired this shot (R 16), and stated
that at the time of the shooting, he was standing about thres feet to
the rear and slightly to one side of his father while accused was stand=
ing ebout four and a half feet in front of’ the deceased (R 16, 18).
The victim fell to the ground and accuseg, although he knew the bullet
struck “the man in the head (Pros Ex 1), left the scene without
offering any aid. About five minutes later Ra took his father to the
hospital (R 17).

/
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A Korean doctor, who was the deceased's family physician, examined
him at about 1100 hours, the same day as the shooting. H~ determined -
that a bullet had entered the body threugh the left cheek and that the
%ause of)death was a brain hemmorrhage as a result of this gunshot wound

R .19-20). -

First Lieutenant Harry A. Pubtnam, assigned to the 212th Ililitary
Police Company, wes duty officer at the Taejon RTO on 15 February 1951
and was responsible for the military police in the Taejon Railway yard
area, About 1000 hours he went to the market area south of Tagjon,
found a "large puddle of blood™ on the ground and then went to Post Noe
7 which was nearby. Accused and Earley were at the latter location.
Lieutenant Putnam examined accused's pistol and found that it had been
%1red)w1th1n the past two hours. He relieved accused from his post

R 14).

A statement of the accused made to the CID agents on the day of the
homicide was received in evidence without objection by the defense as
Prosecution Exhibit 1 (R 22); in it he admitted firing the fatal shot
btut contended that he did not realize the weapon was loaded and that he
intended merely to fire it into the aire. IHe added that thereafter hse
went directly back to his post, carrying a load of wood.

Private Earley was reéalled es a witness for the defense and stated-
that it had been the practice of the guards on Post No. 7 for one of
them to go in search of wood to use in the stove (R 23).

Accused, having been advised of his rights as a witness by the law
member, elected to be sworn and testified, in substance, as followss

He is twenty-three years old and has been in the Army continuously
since 4 December 1945. He has been in the Militery Police sjnce October
1946 and in the course of his duties as a military policeman has made

_epproximately 50 arrests, but bhis is the first time that he has ever
shot anyone in attempting to make an arrest (R 24).

He added that on 15 February 1951, he was on duty on Post Noe 7
with Private First Class Earley. Between 1000 end 1015 hours, he told
Eerley that he was going to get wocode He had noticed all during the
morning that people were running across the reilroad tracks but because
of the heavy traffic on the "MSR", the military police had been unable
to pursue thems He went down the tracks into the village and saw e
Korean boy with American cigarettes. When the boy sew accused, he
grabbed his cigarettes and rane Accused yelled and fired his pistol
into the air. He then saw the Korean standing behind another man. As
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accused started to pass this man, he "shoved™ eaccused, who in the ex=
citement pulled his pistol. "I didn't think it was loaded end I fired,
shooting him in the head end then I left and got the wood and went back
on my poste™ Accused stated thaet when he fired the first time, he
returned his pistol to his holster but did not "hit the safety". He

did not intend to fire the weapon but just to scare the old man (R 25)
According to accused no instructions were posted upon the bulletin board .
as to the action the military police were to take with respect to psople
suspected of blackmarketing, but the "OD" had issued instructions that
Koreans with American goods were to be detained until the Natlonal Police
arrived (R 25).

Accused explained that he did not tell Eaerley about the incident
because the latter was busy directing traffic. He gave as his reason
for not rendering aid himself that he intended to call the National
Police snd did not have a chance to do so before he was relieved by = .
Lieutenant Putnam (R 26). He did not make & report to Lieutenant Putnam
about the shooting although he knew the lieutenant was his superior
officer, because he did not kmow him (R 27). Accused stated that the
"M" who gave the instructions about arresting Koreans suspected of
blackmarket activities was the one who preceded Lieutenant Putnam but
he could not recall his name (R 28).

Murder, is the unlawful killing of a human being with melice afore=
thought. / Malice may consist of an intention to cause death or grievous
bodily harm, 2/ end mey be presumed when a homicide is directly caused
by the use of a dea,dly weoapon, without legal excuse, in a manner likely
to result in death. _/ A deadly weapon is enything with which death may
be easily and readily produced. 4

The uncontroverted evidenca establishes that the victim was killed
by the accused without legal justification or excuse. Although the
.accused was on dubty as a militery policemen, he was not performing his

-/ Page 230, subpa.ragraph 179a, of the Menual for Courts-Martial, U.Se
Arny, 1949.

—/ Ibid, pe 231, subparegraph 179,

3 _
= Ibid, pe 151, subparagraph 128a; Vaccaro v. Collier, 38 F. 24 862, 869,
hn 19 (DC D M, 1930)3 Cockrell, MO-JAGA, 361, 364,

Y

Acers ve United States, 164 U.S. 388, 391 (1896).
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authorized duties when he entered the "free market"™ and undertook the
pursuit of a person whom he assumed was engaging in blackmarket activi-
ties. His contention that the guards had been instructed to apprehend
persons suspected of blackmarketing is in sherp conflict with the testi=--
mony of the other witnesses who testified that their duties as military
policemen were the prevention of refugees crossing the "main !MSR",
protection of government property and traffic regulation. But even
accepting accused's version as true, the menner of his accomplishment

of the asserted mission was not legally justifiable, because he was not
' engaged in the apprehension of a felon. 5/ Moreover, the intanded victim
of his unauthorized use of the pistol was not the person whom he was
chasing but the aged father who happened on the scense,

The posture of the accused that he did not intend to kill the
deceased finds little support in the evidence. § Admittedly, accused
had been a military policeman since October 1946 and, in the course - of
his duties, had made over 50 arrests. He knew what he was doing when he
drew his pistol £rom his holster and shot the deceased from a distance
of approximately 43 feet. His subsequent actions further negative any
consideration of accidental shooting. - He offered no aid to his stricken
victim and made no effort to secure assistance or report the incident,
Instead, he calmly walked away, obtained & load of wood and returned to
his post, informing neither Earley, his companion on guard, nor the duty
officer upon his arrivale The Board of Review is of the opinion that the
evidence establishes beyond & reasoneble doubt the unlawful killing of a
humen being with malice aforethought as charged, in violation of Article
of War 92,

In view of the fact that accused does not cont d,nor doeg the
evidence indicate, that he acted in self-defenss, 7/his statement that
he was "shoved™ by the deceased required no further comment than to point
out that such an act even if it occurred, would constitute insufficient
provocation to require a lesser finding. §.

.

"-/¥age 230, subparagraph 17%a, of the Manual for Courts-Martial, UeSe
Army, 1949,

8/ :

~ Cfe CM 294685, Magby, 57 ER 391, 396,

i/

Page 230, subparagraph 179a, of the Manual for Courts=Martial, U.S.

Army, 1949; Cockrell, MO-JAGA, 361, 364.\

/’ .
—CM 261439j Smith, 40 BR 255, 2633 CM 274678, Ellis, 47 BR 271, 290;
page 234 sub paragraph 180a, of the Manual for Courts-Martial, U. Se

Army, 1949.
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Accused is 23 years of ages He reenlisted in the Army 1 Februeary
1949 for four years, after prior service of two years, nine months and
twenty-five days. No information is available as to his civilian back=
ground. There is no evidence of previous convictions. His service prior
to commission of the present offense is characterized as "poor®, '

The court was legally constituted and had jurisdiction of the person
and the offenses No errors injuriously affecting the substantial rights
of the accused were committed during the trial. The Board of Review is of
the opinion that the record of trial is legally sufficient to support
the findings of guilty and the sentence., A s entence to dishonorable
discharge, total forfeitures and imprisonment at hard lebor for 30
years is authorized upon conviction of unpremeditated murder in violation
of Article of War 92, Confinement in a penitentiary is permitted by
Article of Wer 42 for the offense of murder not premeditated, recognized
as an offense of a civil naturg and so punishable by penitentiary confine=
ment for more than one yeare

éf2iéuZ&«v-ﬂ’f5;<é;§<¥uo»;m»z__i.A.é.c ~
7
_ (&Sixﬁx;x.Q?n§>hﬁjyaagz§%\\ JoAeGaC

9/

18 U.S.C. (Supp III) Sections III1 snd 4083.
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. DEPARTLENT OF THE ARMY <
Office of The Judge Advocate General (247)
Washington 25, D, C, - ‘

Board of Review

CLI 32u5512 ‘lpﬂiz E)vgs1

UNITED STATES EIGHTH UNITED STATES ARMY KOREA (EUSAK)

)
Ve ) Trial by G. c. My convened at Taegu,
)  Korea, 16 April 1951, Dishonorable
Private First Class ) discharge, total forfeitures after
WALLACE L. HOLMAN (RA ) promulgation and confinement at
12223705), 212th Military)  hard labor for thirty (3) years.
Folice Company, APO 301, ; Federal Instn.tutlon.

)

),

)

HOIDING by the BOARD OF REVIEW
BROWNE, FLYNN and IRELAND
Officers of the Judge Advocate Gensral!s Corps

The record of trial in the case of the soldier 'named above ras
been examined and is held by the Board of Review to be legally sufficient
to support the findings of guilty and the sentence ,

WM-LA TA.G.C.

%,@&M,L@MA G.C.
ng 'gg A mg‘g& v s JehoGuCo

lst Indorsement
MAY 30 1951 .
Depte Of Army, JeAeGeOs @ - o the Commanding General
Eighth United States Army Korea (EUSAK), APO 301, v/o Postmaster, San Francisc
California.
1. In the case of Private First Class Wallace L. Holman (RA 12223705), °
212th Military Police Company, APO 301,
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attention is invited to the foregoing holding by the Board of Review
that the record of trial is legally sufficient to support the findings
of guilty and the sentence . Confirming action is not by The Judge
Advocate General or the Board of Review deemed necessary, Under the
provisions of Article of War 50 you now have authority to order the
execution of the sentence . '

2. A radiogram is being sent advising you of the foregoing hold+
ing, FPlease return the said holding and this indorsement and, if you

have not already done so, forward therewith six copies of the published
order in this case, ’

(CM 346512 ).

FOR THE JUDGE ADVOCATE GENERAL:

4/
! :4 .l\
Carrrn YR F RPN e W
L hy T B TP ~—

. ROBERT J. O'CONNOR

Colonel, JAGC
Special Assistant

15852
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DEPARTMENT OF THE ARMY (249)
Office of The Judge Advocate (eneral '
Washington 25, D. C.

JAGK - CM 346406 ] May 26, 1951

UNITEDi STATES "EIGHTH UNITED STATES ARVY KOREA (EUSAK)

v. " Trial by G.C.M., convened at Head-
quarters EUSAK, APO 301, 12 April .
19561, Dishonorable discharge,
total forfeitures after promulga-
tion, and confinement for life,

Private AUBREY L. MORRISON

(RA 18263234), Company *D",

187th Airborne Infantry
Regiment, APO 660.

HOLDING by the BOARD OF REVIEW
BARKIN, WOLF and BROWN
offloera of The Judge Advocate General's Corps

l. .The Board of Review has examined the record of trial in thé
case of the soldier named above and submits this, its holding, to The
Judge Advocate General under the provisions of Article of War 50(d).

2. The accused was tried upon the following charge and specifica-
tions: C ' : ' :

CHARGE: Violation of the 92nd Article of War.
Spsoification 13 (Finding of not guilty).

Spooifioation 2; In that Private Aubrey L. Morrison, Company
*p*, 187th Airborne Infantry Regiment, APO 660, San = -
Francisco, California did, at or near Ptyongyang, Korea,
on or about 3 November 1950, with malice aforethought,
willfully, deliberately, feloniously, unlawfully, and with
premeditation kill LEE TAI INN, a human being, by shooting
with a carbine and stabbing him with a bayonet.

Speoification 33 In that Private Aubrey L. Morrison, **x did,
at or near P'yongyang, Korea, on or about 3 November 1550,
with malice aforethought, willfully, deliberately, felon-
iously, unlawfully, and with premeditation kill KIM EU SURN,
& human being, by shooting him with a carbine and stabbing
with a bayonat. :

Specification 4: In that Private Aubrey L. Morrison, s»# did,
at or near P'yongyang, Korea, on or about 3 November 1950,
with malice aforethought, willfully, deliberately, f{elon-
iously, unlawfully, and with premeditation kill KIM LI SURN,
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& human boing,'by shooting him with a carbine and stabbing
“him with a bayonet. :

Specifications 5, 6,‘7 and 8: (Findings of not guilty).

He pleaded not guilty to the charge and all specifications. He was found
not guilty of Specifications 1,5,6,7 and 8, and guilty of Specification

2 "except the words 'LEE TAI INN, & human being, by shooting him with a
carbine and stabbing him with a bayonet'!, substituting therefor the words
'a North Korean male human being by stabbing him with a bayonet and by
shooting him with a carbine', of the excepted words, NOT GUILTY, of the
. substituted words, GUILTY"; guilty of Specification 3 "except the words
'KIM EU SURN, a' and 'carbine', substituting therefor respectively, the
words, NOT GUILTY, of the substituted words, GUILTY"; guilty of Speci-
fication 4 "except the words 'KIM LI SURN, a', substituting therefor the
words !'four North Korean males', and excspt the words 'and stabbing him
with a bayonet', of the excepted words, NOT GUILTY, of the substituted’
words, GUILTY"; and guilty of the charge. XNo evidence of previous convic-
tions was introduced. He was sentenced to be dishonorably discharged
from the service, to forfeit all pay and allowances to become due after
the date of the order directing execution of the sentence, and to be con-
fined at hard labor at such place as proper authority may direct for the
term of his natural life. The reviewing authority approved the sentence
and forwarded the record of trial for action under Article of War 50e.

3. The only question in this case which is deemed necessary for
consideration by the Board of Review is whether or not there is a fatal
variance between the allegations of the specifications of which accused

has been found guilty and the findings thereof by exceptions and substi-
- tutions.

The court, in its determination of the identity of the viotims, has
found, in effect, that accused did not kill the persons named in Speci-
fications 2,3, and 4 of the Charge, but is guilty of the murder of "a
North Korean male human being™ as to each of Specifications 2 and 3, and
of "four North Korean males" as to Specification 4. It is deemsd un~
necessary to discuss the evidence except to state that nowhere do the
names or other identification of the victims listed in Specificatlons
2,3 and 4 appear in the record of trial,

The proof necessary to justify a conviction of murder is as follows:

“(a) That the accused unlawfully killed a certain person
named or described by certain means, as alleged (requiring
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proof that the alleged viotim is dead, that his death resulted
from an injury received by him that such injury resulted from

an act of the accused, and that the death occurred within a

year and'a day of such act); (b) that such killing was with
‘malice aforethought; and if alleged, (c) that the killing was
premeditated.” (MCM 1949, par 179a, p 232) (Underscoring supplied)

The rule relative to exceptions and substitutions in the findings of a
court-martial are:

"Exceptions and Substitutions. -~ One or more words or
figures may be excepted and, where necessary, others sub-
stituted, provided the facts as so found constitute an offense
by an accused which is punishable by the court, and provided
that such action does not change the nature or identity of any
offense charged in the specification or increase the amount of
punishment that mizht be imposed for any such offense. Ths sub-
stitution of & new date or place may, but does not necessarily,
change the nature or identity of an offense.” (MCM 1949, par 78c,

p 77) :

" The great weight of legal authority supports the proposition that
a material variance as to the name of a person upon whom & felony is
committed is fatal error (40 C.J.S. 1078-1080).

In a case involving the voluntary manslaughter by accused of a named
victim by. shooting him with a pistol, the proof established that accused
had unlawfully shot and killed an unnamed civilian and that at about the
sane time and in the same general area the victim named in the specifica-
tion was found dead of gunshot wounds. It was held that, although- the
person killed by accused and the victim named in the specification had
been killed by similar gunshot wounds at about the same time and in the
same general area, the evidence failed to establish that the unnamed
person killed by accused and the individual named in the specification
were one and the same and was, therefore, legally insufficient to sustain
the finding of guilty because of failure of proof as to the identity of
the vietim (CM 302849, Hertz, 59 BR 59, 65-66).

In a ocase involving the unpremeditated murder of a named victim by
‘striking him,on the head with a roock, the proof established that at the
time and place alleged, accused struck "some civilian,"™ otherwise un-
identified, on the head with a rock. At about the same time and in the
same general area, the victim nsmed in the specification was admitted
to a hospital in the vicinity suffering from a severely fractured skull
from which he subsequently succumbed. It was held that, although the
person injured by accused sand the victim named in the specification’
presumably sustained similar injuries at about the same time and in
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the same general area, the evidence failed to establish beyond a reason-
able doubt that the victim of accused's assault was the individusl named
in the specification, and the record of trial wasg held to be legally
insufficient to support the findings thereof (CM 338030, Rainey et al,

4 BR-JC 215, 222-223)., A similar rule of law was held to apply in a case
where sccused was charged with and found guilty of committing sodomy

with & named person in Manila, Philippine Islands. The proof identified
the person only as a "native” man. It was held that such a variance be-
tween allegation and proof was fatal (CM 191369, Seluskey, 1 BR 245,246).
In another case where accused was charged with committing sodomy with one
Edward Osorio in Panama City, Republic of Panama, and was found guilty,
except the words "Edward Osorio,™ substituting therefor the words "a humam
being, to wit, a Panamanian boy, name unknown,* and the proof established
"beyond a reasonable doubt by uncontradicted evidence” the facts as found,
it was neverthsless held that such a variance between allegation and find-
ing was fatal (CM 204461, Fisher, 8 BR 11,12-13),

_ In Homicide case, the identity of the deceased with the person al-
leged to have been killed in the specification and with the person showa
to have been killed by accused is & necessary element of the offense
charged and must be fully established (CM 316930, Mitchell, 66 BR 117,
118; CM 202359, Turner, 6 BR 87,122). In the instant case, the variances
between Specifications 2, 3 and 4 and findings thereon, wherein the court

- found accused not guilty of murder of named victims but guilty of murder
of other persons whose names or other identity to the record of trial
are unknown, are material and substantial. These findings constitute an
acquittal of the offenses charged and a conviction of offenses not charged.

"The Board of Review is, therefore, of the opinion that fatal variances

~exist between the allegations of each of Specifications 2, 3 and 4 and the
findings thereunder.

4, For the reasons hereinabove stated, the Board of Review holds
the record of trial legally ingufficient to support the findings of
guilty of Specifications 2, 3 and 4 of the Chtrge, and the Charge, and
the sentence,

LLBERT W. BARKIN » JO‘OGOCO
SAMUEL S. WOLF s JoAG.Co
SUMNER A.. BROWN » JhoG.Co
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DEPARTMENT OF THE ARMY
0ffice of The Judge Advocate General
Washington 25, D. C.

JAGU CM 346405 ' . 18 June 1951
UNITED STATES EIGHTH UNITED STATES ARMY KOREA (EUSAK)
Ve Trial by G.C.M., convened at APO 301,

12 April 1951. Dishonorable dis-

Private AUBREY L. MORRISON, charge, total forfeitures after

RA 18263234, Company D, 187th promulgatlon and confinement for

Airborne Infantry Kegiment, life.

APO 660

Opinion of the Judicial Council
Harbaugh, Mickelwait and Young
Officers of The Judge Advocate General's Corps

1., Pursuant to Article of War 50d(4), the record of trial and the
opinion of the Board of Review in the case of the soldier named above have
been submitted to the Judicial Council which submits this its oplnion to
The Judge Advocate General,

2. Upon trial by general court-martial, the accused pleaded not
guilty to eight specifications each allegin; the premeditated murder of
& named victim, "a human being,"™ by shooting him with a carbine and
stabbing him with a bayonet, at or near P'yongyang, Korea, on or about
3 November 1950, in violation of Article of War 92. The court found the
accused not guilty of Specifications 1, 5, 6, 7 and 8, and guilty of
Specifications 2, 3 and 4, with exceptions and substitutions as follows:.

"0f Specification 2: GUILTY, exbept the words 'LEE TAI INN,
a human being, by shooting with a carbine and stabbing
him with a bayonet', substituting therefor the words 'a
North Korean male human being by stabbing him with a
bayonet and by shooting him with a carbine', of the excepted
words, NOT GUILTY, of the substituted words, GUILTY.

"0f Specification 3: GUILTY, except the words 'KIM EU SURN,
a' and 'carbine', substituting therefor respectively, the
words 'a North Korean male!' and' .45 caliber pistol!, of the
excepted words, NOT GUILTY, of the substituted words, GUILTY.
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"of Specifiéation 4:; GUILTY, except the words 'KIM LI SURN,
a', substituting therefor the words !'four North Kcrean
males', and except the words 'and stabbing him with a
~bayonet', of the excepted words, NOT GUILTY, of the sub=-
stituted words, ”UILTY.

No evidence of previous convictions was {ntroduced. He was sentenced to
~be dishonorably discharged from the service, to forfeit all pay and ’
allowances to become due after the date of the order directing execution
of the sentence, and to be confined at hard labor for the term of his
natural life. The reviewing authority approved the sentence, stating

in his action that "pursuant to Article of War 50e the order directing
execution of the sentence is withheld." The Judicial Council here treats
the record of trial as having been forwarded for action under Article of
War 48, The Board of Review has held the record of tpial legally insufficient
to support the findings of guilty and the sentence. The Acting Judge
Advocate General has not concurred in the Board's holding.

3. The evidence establishes that on 3 November 1950, the accused
was one of a group of about seven enlisted men and two South Korean
interpreters who left their organization located some six or seven miles
from Pyongyang, Korea, to take some laundry to a nearby village. While
there, Private First Class Arnold A. Saunders, a member of the party, shot
a North Korean, whom the group had taken into cus tody, and the accused
bayonetted him "about two times." (Saunders was charged with the pre-
meditated murder of "a Korean National, name unknown, & human being" and
found guilty of the lesser included offense of assault with intent %o
comnit murder (CM 346212). The accused was apparently not tried for
his partlclpatlon in this incident.)

Later the accused and Private Donald L. Lasswell, another member
of the group, took two other North Koreans into custody. The accused
bayonetted one of them in the back and, when he did not fall, shot him.
Lasswell shot the other Korean. Both Koreans appeared to be dead. At the
trial the prosecution stated that Lasswell had been granted immunity from
trial in this case (R 55). There is no record in the Office of The Judge
Advocate General that Lasswell was tried for his participation in this
incident. o

The group then boarded a truck and rode to another town. There
they took six more North Koreans into custody. The accused beat one of them
and, when he fell, shot him with a .45 caliber pistol and bayonetted him.
When the group left the scene, the Korean appeared to be dead. The five
remaining North Koreans were loaded onto the truck and after proceeding
a short distance out of town, the accused ordered the truck to stop. He
ordered the Koreans off the truck and, after they had complied, shot four
of them with a burst of his carbine. The fifth Korean was shot by an


http:Advoca.te

(255)

unidentified enllsted man in the group. All five victims appeared to be
dead. :

The accused made a voluntary pretrial statement to Lieutenant Colonel
Ryerson W. Mausert, who investigated the charges in this case, in which the
accused admitted substantially the facts herelnaboverstated. Colonel
Mausert drew a sketch of the area and the accused 1dentifled thereon the
approximate location of the incidents hereinabove recited. Colonel Mausert
contacted the chief of police and certain Koreans at the places where the
killings apparently occurred and was shown the locations where persons,
killed at about the time and place alleged, were buried. On 11 November 1950,
the bodies were disinterred in the presence of a medical officer who examined
them. He testified that the deaths had occurred between three to four days
and one to two weeks prev1ously, and that the: deaths were caused by gunshot
wounds.

4, The Board of Review has held the record of trial legally insufficient
to support the findings and the sentence upon the ground that a fatal variance
existed between the allegations of Specifications 2, 3 and 4 and the findings
of the court thereunder, in that the court in effect found that the accused
did not kill the persons named but killed other persons.

The requisite of a specification is that it shall set forth in :
simple and concise language .facts sufficient to constitute the particular
offense and in such manner as to enable a person of common understanding’
to know what is intended (MCM, 1949, par 29a, p 22). While the same
particularity is not called for in military charges as is required in civil
indictments, there are certain essential purposes which must be effectuated
in their drafting. These are (1) to inform the accused of the precise
offense attributed to him so that he may intelligently admit, deny, or
move with respect to the same, (2) to enable him to plead his conviction
or acquittal upon any subsequent prosecution for the same offense, and (3)
to advise the court and reviewing authorities of the nature of the accusation
so that they may properly act upon the case (CM 324736, Moore, 73 BR 341, 345;
CM 319514 Robbins, 68 BR 337, 349; Winthrop's Mllltary Law and Precedents, .
1920 Reprint, p 188).

While the rigor of old common law rules of criminal pleading has
yielded, in modern practice, to the general principle that formal defects,
not prejudicial, may be disregarded, it is well settled that a material
variance between allegations and findings as to an essential element of
the offense is fatal error. An accused is entitled to be advised by direct
averment or by reasonable implication from facts alleged of all elements of
the offense sought to be charged. The proof must pertain to the offense
charged, and where the findings embody an offense materially different
therefrom the accused has not been accorded a fair trial., The true test
of the sufficiency of an allegation is not whether it could have been made
more definite and certain, but whether it contains the elements of the
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of fense intended to be charged, "sufficiently apprises the defendant of
what he must be prepared to meet, and in case any other proceedings are
taken against him for a similar offense, whether the record shows with
accuracy to what extent he may plead a former acquittal or conviction"
(Cochran et al v, United States, 157 U.S. 286, 290, 15 s. Ct. 628, 630
(1895); Rosen v, United States, 161 U.S. 29, 34, 16 S. Ct. 434, 480 (1896).

One of the elements of proof necessary to a conviction of
murder is "that the accused unlawfully killed a certain person named
or described by certain means, as alleged" (MCM, 1949, par 179a, p 232),
In the instant case each specification lists a named victim, otherwise
described as "a human being," as the "certain person named or described.”

By the court's findings under each specification of which the
accused was found guilty, the name of the victim was excepted and the
words "e North Korean male human being®™ or similar words were substituted
therefor. The record fails to disclose the identity of the victims either
by name or by other description. It is well settled in both military and
civil law that the failure to establish the identity by name or other
description of a person upon whom a felony is alleged to have been
committed is fatal error (homicide - CM 338030, Rainey et al, 4 BR-JC
215, 222, 223; CM 316930, Mitchell, 66 BR 117, 118; CM 313788, Wolfe,
63 BR 283, 288-389; CM 302849, Hertz, 59 BR 59, 65, 66, Smith v. State,
86 S§. 640 (Fla. 1920); State v. German, 54 Mo. 526, 530 (1874); Smith
v. Commonwealth (21 Gratt (Va.) 809 (1871); Wheaton v. State, 194 S.
712 (Ala. 1940); People v, Allen, 14 NE 24 397 (Ill, 1937): Stewart v.
State, 30 S§. 2d 489 (Fla. 1947); sodomy - CM 191369, Seluskey, 1 BR
245, 246; CM 204461, Fisher, 8 BR 11, 12-13). A similar rule is
applicable to other crimes in which the identity of the victim is an
essential element of proof of the offense (assault - CM 218667, Johns,
12 BR 133, 134; larceny - CM 191809, Price, 1 BR 301, 302; wrongful
conversion - CM 198657, Green, 3 BR 239, 241; CM 201485, Darr, 5 BR 119;

. wrongful cohabitation - CM 344982, VanAlstyne, BR-JC, 1951).

In the instant case there was a fatal variance between the
allegations and findings as to the identity of the victims (CM 338030,
Rainey et al, supra; CM 344982, VanAlstyne, BR-JC, 1951) and therefore
as to the identity of the offenses (see MCM, 1949, par 78c).

, It would be prejudicial to the substantial rights of the accused
to require him to defend himself agzainst a charge not only of the murder of
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a victim named or otherwise described in the specification but also of

the murder of any other civilian native occurring at about the time and
place alleged. This is particularly true where the accused, as in the
instant case, is charged with the murders of eight named victims, found

" not guilty of five specifications, and found guilty by exceptions and
substitutions of the murder of two unnamed North Koreans under two of

the remaining specifications and of the murder of four unnamed North

Koreans under the third remaining specification. If.under the latter
specification the court intended to find the accused guilty not only

of the one victim shown therein but also of three others included in the

five specifications of which the accused was found not guilty, the question .
-arisesz|as to which three of the five victims did the court intend to convict
the accused? The answer must be that, as their findings indicate, the court
did not know, and such findings fail for lack of certainty as to the 1dent1ty
of the victims described. In view of this conclusion, it is unnecessary to
consider the question of the effect, apart from the uncertainty adverted to,
of the court's apparent consolidation under one specification of four murders
~ alleged under separate specifications., We conclude that by the court's
findings, the accused has been found guilty of offenses of which he has

not been fairly apprised and against charges of which he has had no

- opportunity to defend. For this reason the findings and sentence must be
disapproved.

In view of the foregoing considerations, we deem it unnecessary
to determine whether the findings of guilty, under all the circumstances, would
if approved afford the accused an adequate basis for asserting the defense of
former trial upon a subsequent prosecution for one or more offenses similar
to those inwolved herein. Such considerations, including particularly the
uncertainty as to the identity of the various victims, however, emphasise
the seriousness of the problem in this regard upon a subsequent prosecution
and the danger 1nherent in upholding the instant findlnvs. We have not over-
looked the cases oflgn 271043. Guy, 2 ER (NATO) ‘169 and CM 318443, Jeffcoat,
67 BR 313, and are unw1111nb to ap) apply the principles thereln annouﬁEga*F—fEhe
instant case,

5. For the reasons stated, the Judicial “Youncil is of the opinion
that the record of trial is legally insufficient to support the findings
of ‘guilty and the sentence., :

C. B. Mickelwait, Brig Gen, JAGC Edward H. Young,(olonel, JAGC

Jo L. Harbaugh, Jr., Brlg Gen, JAGC
Chairman
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DEPARTMENT OF THE ARMY

Offlce of The Judge Advocate General
- - Washington 25, D.C.

THE JUDICIAL COUNCIL

}‘ﬁarbaugh, Mickelwait and Young
Officers of The Judge Advocate General's Corps

v

JAGU CM 346405

In the foregoing case of Private Aubrey L. Morrison,‘-
RA 18263234, Company D, 187th Airborne Infentry Regiment,
"APO 660, upon the concurrence of The Judge Advocate General,

the flndlngs-of gullty and the sentence are dlsapproved.

C. B. Mickelwait, Brig Gen, JAGC Edward H. Young, Colonel, JAGC

J. L. Harbaugh, Jr., Brig Gen, JAGC

I conour in the foregoing action.

FRANKLIN P. SHAW
¥ajor General, USA '
Aoting The Judge Advocate General -
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DEPARTUENT OF THE ARMY (259)
In the O0ffice of The Judge Advocate General
Washington 25, D. C.

JAGN-CM 341782 July 21, 1950

UNITED STATES ; 9TH INFANTRY DIVISION
V. ) Trial by G, C, M,, convened at
) Fort Dix, New Jersey, 14, 15,
Private CARMON SILES SMITH (RA ) 16, 17, 20 and 21 March 1950,
37383433) and Recruit JOHN D, WILSON ) ALL: Dishonorable discharge and
(RA 13276471), both of 1262 Area )  total forfeitures after promulga-
Service Unit, Det. 17 (Repl); ) tion. Confinement: SMITH: Ten
Private HERBERT NEUFELD (RA 12255417),) (10) years; WILSON: Eight (8)

) - years; NEUFELD: Six (6) years;

) and MEEK: Fifteen (15) years.

) ALL: Federal Institution.

)
)

Headquarters 4th Medical Laboratory .
APO 403, atchd to Det. 14 (Reassgmt),
1262d Area Service Unit; and Recruit
LAWRENCE R. MEEK (RA 33434561), Det.

11 (Personnel Sec, Repl), 1262 Area
Service Unit. )

HOLDING by the BOARD OF REVIEW
YOUNG, LUDINGTON and LYNCH'
Officers of the Judge Advocate General's Corps

_ 1. The Board of Review has examined the record of trial in the
case of the soldiers above named and submits this, its holding, to The
Judge Advocate General under the provisions of Article of War &0e.

2, By direction of the appointing authority (R 3) the accused
were tried by common trial upon the following Charges and Specifica=-
tions: : ' ’

NEUFELD:

CEARGE: Violation of the 94th Article of War.
1

Specification 1: In that Private Herbert Neufeld, Headquarters
4th Medical Laboratory, APO 403, and attached Detachment
14, (Reassignment), 1262d Area Service Unit, Fort Dix,
N.J., then of 9213 Technical Service Unit, Transportation

- Corps, Detachment 12, Camp Kilmer, N,J. for the purpose of

obtaining the approval allowance and payment of a claim
against the United States by presenting to A. S. Kinsman,
Lt Col, F. D, (Symbol No 210-961) finance officer at
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Camp Kilmer, N.J. an officer for the United States duly
authorized to approve pay and allow such claims did at
Camp XKilmer, N.,J. on or about 17 June 1949 forge and
counterfeit the signature of Clarence T. Wiggins on a
certain paper Viz; WDAGO form 14-57 otherwise known as
"Voucher for Partial Payment-Enlisted Men" dated 17
June 1949 at line 17 thereof in words and figures as
follows: "17. Wigzins, Clarence T. RA 143110566 Sgt
Clarence T. Wiggins 201.00"

Specification 2: In that Private Herbert Neufeld, Headquarters
4th Medical Laboratory, APO 403, and attached Detachment
14 (Reassignment), 1262d Area Service Unit, Fort Dix, N.J.,
then of 9213 Technical Service Unit, Transportation Corps,
Detachment 12, Camp Kilmer, N.J. for the purpose of obtain-
ing the approval allowance and payment of a claim against
the United States by presenting to A. S. Kinsman, Lt Col.
F. D. (Symbol No 210-961) finance officer at Camp Kilmer,

- N.J. an officer of the United States duly authorized to
approve pay and allow such claims did at Camp Kilmer, N,.J.
on or about 10 May 1949 forge and counterfeit the signature
of Charles Hilliard on a certain paper Viz; WDAGO Form 14-57
otherwise known as "Voucher for Partial Payment-Enlisted
Men" dated 10 May 1949 at line 15 thereof in words and figures
as follows: ™15, Hilliard, Charles RA 70834180 Sgt Charles
Hilliard 200.00"

WILSON:
CHARGE: Violation of the 94th Article of .War.

Specification 1; In that Recruit John D. Wilson, 1262d Area
Service Unit, Detachment 17, Fort Dix, N.J. then of
1277 Area Service Unit, Replacement Division, Detach-
ment 3-C, Camp Kilmer, N.J. for the purpose of obtalnlng
the approval allowance and payment of a claim against
the United States by presenting to A. S. Kinsman, Lt Col,
" F.D. (Symbol No 210-961) finance officer at Cemp Kilmer,
N.J. an officer of the United States duly authorized to
ppprove pay and €llow such claims, did at Camp Kilmer,
N.J. on or about 17 June 1949 forge and counterfeit the
signature of Rufus L. Wilson on a certain paper Viz;
WDAGO Form 14-57 otherwise known as "Voucher for Partial
Payment-Enlisted Men" dated 17 June 1949 at line 4 thereof
in words and figures as follows: "4, Wilson, Rufus L.
RA 13251407 Cpl Rufus L. Wilson 201.00"
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Specification 2: In that Recruit John D. Wilson, 1262d Area
Service Unit, Detachment 17 Fort Dix, N. J. then of
1277 Area Service Unit, Replacement Division, Detachment
3-C, Camp Kilmer, N.J. for the purpose of obtaining the
approval allowance and payment of a claim against the .
United States by Presenting to A.S. Kinsman, Lt Col, F.D.
(Symbol No 210-961) finance officer at Camp Kilmer, N,J.
an officer of the United States duly authorized to approve
pay and allow.such claims, did at Camp Kilmer, N.J. on

~or about 24 June 1949 forge and counterfeit the signature

of John Wilson on & certain paper Viz; WDAGO Form 14-57
otherwise known as “Voucher for Partial Payment-Enlisted
Men" dated 24 June 1949 at line 2 thereof in words and
figures as follows: "2. Wilson, John RA 13251403 Cpl
John Wilson 201.00" '

SNITH:
CHARGE: Violation of the 94th Article of War.

Sp601f1cat10n l; In that Private Carmon S. Smith, 1262d Area
Service Unit, Detachment 17 (Replacement) Fort Dix, N.J.
then of 1277 Area Service Unit, Replacement Division
Detachment 3C, Camp Kilmer, New Jersey, for the purpose
of obtaining the approval allowance and payment of a-
claim against the United States by presentlng A.S. Kinsman,
Lt Col, F.D. (Symbol 210-961) finance officer at Camp
Kilmer, N.J, an officer of the United States duly authorized
to approve pay and allow such claims did at Camp Kilmer,
N.J. on or about 11 May 1949 forge and counterfeit the

. signature of Charles Smith on a certain paper Viz; WDAGO
 Form 14-57 otherwise known as "Voucher for Partial Payment-

“Enlisted Men" dated 1l May 1949 at line 9 thereof in words
and figures as follows: ™9, Smith Charles RA 31384598
Cpl Charles Smith 200.00"

Specification 2: In that Private Carmon S. Smith, 1262d Area
Service Urfit, Detachment 17 (Replacement) Fort Dix, N.J.
then of 1277 Area Service Unit, Replacement Division,
Detachment 3-C, Camp Kilmer, N.J. for the purpose'of
obtaining the approval allowance and payment of a claim
against the United States by presenting to A.S. Kinsman,
Lt Col, F.D. (Symbol 210-961) finance officer at Camp .
Kilmer, N,J., an officer of the United States duly
authorized to approve pay and allow such claims did at

_ Camp Kilmer, N,J. on or about 24 May 1949 forge and
counterfeit the signature of Charles S. Mason on a certain
paper Viz; WDAGO Form 14-57 otherwise known as "Voucher for
Partial Payment-Enlisted Men" dated 24 May 1949 at line 37
thereof in words and figures as follows: "37. Mason,
Charles S. RA 37383432 Szt Charles S Mason 200.00"
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Specification 3: In that Private Carmon S. Smith 1262d Area °
Service Unit, Detachment 17 (Replacement) Fort Dix, N,J.
then of 1277 Area Service Unit, Replacement Division,
Detachment 3-C, Camp Kilmer, N.J. for the purpose of ob-
taining the approval allowance and payment of a claim
arainst the United States by presenting to A.S. Kinsman,
Lt Col, F.D. (Symbol No 210-961) finance officer at
Camp Kilmer, ¥N.J. an officer of the United States duly

authorized to approve pay and allow such claims did at
Camp Kilmer, N.J. on or about 25 May 1949 forge and
counterfeit the signature of Charles S. King on a certain
paper Viz; WDAGO Form 14-57 otherwise known as "Voucher
for Partial Paymsnt-Enlisted Men" dated 25 May 1949 at
line 19 thereof in words end figures as follows: ®19,_
King, Charles S. RA 37383431 sgt Charles S. King 200:.00"

SPGCIflcatlon 4: In that Private Carmon S. Smlth, 12624 Area
Service Unit, Detachment 17 (Replacement) Fort Dix, N.J.
then of 1277 Area Service Unit, Replacement Division,
Detachment 3-C, Camp Kilmer, N,J. for the purpose of ob-
taining approval allowance and payment of a claim against
the United States by presenting to A.S. Kinsman, Lt Col,
F.D. (Symbol No 210-961) finance officer at Camp Kilmer,
N.J. an officer of the United States duly authorized to
approve pay and allow such claims did at Camp Kilmer, N.J,
on or about 31 May 1949 forge and counterfeit the signa-
ture of Charles King on a certain paper Viz; WDAGO Form
14-57 otherwise known as "Voucher for Partial Payment-
Enlisted Men™ dated 31 May 1949 at line 50 thereof in
words and figures as follows: "50. King, Charles RA
37383440 Cpl Charles Klng 200,00"

MEEK:
CHARGE: Violation of the '94th Article of War.

Specification 1: In that Recruit Lawrence R. Meek 1262d Area
Service Unit, Detachment 11, then Corporal Lawtence R
Meek of 1277 Area Service Unit, Station Complement Detach-
ment l-L, for the purpose of obtaining and of aiding others
Viz; Private First Class Salvatore A. DeVito to obtain the

 approval allowance and payment of a claim against the

' United States by presenting to A.S. Kinsman, Lt Col, F.D.
(Symbol No. 210-961) an officer of the United States duly
authorized to approve; allow and pay such claims did at
Cemp Kilmer, N,J. on or about 30 June 1949 advise, procure
and use the signature of Private First Class Salvatore A.
Devito as William Blake on a certain paper Viz; WDAGO
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Form 14-57 otherwise known as "Voucher for Partial
Payment-Enlis ted Men" dated 30 June 1949 at line 48

thereof in words and figures as follows: "48. Blake, William
RA 13294226 Cpl William Blake 201:00" such writing and
signature being forged and counterfeited and then known

by said Corporal Lawrence R Meek to be forged and
counterfeited.

_ Specification 2: 1In that Recruit Lawrence!R. Meek 1262d Area -
Service Unit, Detachment 11, Fort Dix, N,J. then Corporal
Lawrence R. Meek of 1277 Area Service Unit, Station Com- -
plement Detachment 1-L, Camp Kilmer, N.J. for the purpose
of obtaining and of aiding other Viz; Recruit Herbert
Neufeld to obtain the approval allowance and payment of a
claim against the United States by presenting to A.S.
Kinsman, Lt Col, F.D. (Symbol No 210-961) an officer of
the United States duly authorized to approve, allow and pay
such claims did at Camp Kilmer, N.J., on or about 17 Juns
1949 advise, procure and use the signature of Recruit
Herbert Neufeld as Clarence J. Wiggins on a certain paper
Viz, WDAGO Form 14-57 otherwise known as "Voucher for
Partial Payment-Enlisted Men" dated 17 June 1949 at line
17 thereof in words and figures as follows: "17. Wiggins,
Clarence J. RA 14311506 Sgt Clarence J. Wiggins 201.00"
such writing and signature being forged and counterfeited
and then known by said Corporal Lawrence R. Meek to be
forged and counterfeited.

Specification 3: In that Recruit Lawrence R. Meek 1262d Area
Service Unit, Detachment 11, Fort Dix, N,J. then Corporal
Lawrence R. Meek of 1277 Area Service Unit, Station Com-
plement Detachment 1-L, Camp Kilmer, N.J, for the purpose
of obtaining)and aiding of others Viz; Recruit Brownard
Thompson“%o obtain the approval allowance and payment of
a claim against the United States by presenting to A.S.
Kinsman, Lt Col F.D. (Symbol No 210-961) an officer of

- the United States duly authorized to approve, allow, and
pay such claims did at Camp Kilmer, N,J. on or about 27
June 1949 advise, procure and use the signature of Recruit
Brownard Thompson as George S. Peters on a certain paper
Viz; WDAGO Form 14-57 otherwise known as "voucher for
-Partial Payment-Enlisted Men™ dated 27 June 1949 at line
10 thereof in words and figures as follows: "10. Peters, -
George S. RA 15282731 Cpl George S. Peters 201.00"™ such
writing and signature being forged and counterfeited and

hen known by said Corporal Lawrence R Meek to be forged
1 counterfeited.

.
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Specification 4: In that Recruit Lawrence R. Meek 1262d Area
Service Unit, Detachment 11, Fort Dix, N,J. then Corporal
Lawrence R. Meek of 1277 Area Service Unit, Station Com-
plement Detachment 1-L, Camp Kilmer, N.J. for the purpose
of obtaining and of aiding others Viz; Iecruit John D.
Wilson to obtain the approval allowance and payment of a
claim against the United States by presenting to A.S.
Kinsman, Lt Col, F.D. (Symbol No 210-961) an officer of
the United States duly authorized to approve, allow and
pay such claims did at Camp Kilmer, N.,J. on or about 17
June 1949 advise, procure and use the signature of
Recruit John D, Wilson as Rufus L. Wilson on a certain
paper Viz; WDAGO Form 14-57 otherwise known as "Voucher
for Partial Payment-Enlisted Men" dated 17 June 1949 et line 4
thereof in words and figures as follows: "4, Wilson,
Rufus L. RA 13251407 Cpl Rufus L. Wilson 201.00"such
writing and signature being forged and counterfeited and
then known by said Corporal Lawrence R. Meek to be forged
and counterfelted :

Specification 5: In that Recruit Lawrence R. Meek 1262d Area
Service Unit, Detachment 11, Fort Dix, N,J. then Corporal
Lawrence R. Meek of 1277 Area Service Unit, Station Com~-
plement Detachment 1-L, Camp Kilmer, N,J. for the purpose
of obtaining and of aiding others Viz; Private Cammon S.
Smith to obtain the approval allowance and payment of a
claim against the United States by presenting to A.S. Kinsman,
Lt Col, F.D. (Symbol No 210-961) an officer of the United
States duly authorized to approve, allow and pay-such claims
did at Camp Kilmer, N.J. on or about 3l May 1949 advise,
procure and use the signature of Private Carmon S. Smith
as Charles King on a certain paper Viz; WDAGO Form 14-57
otherwise known as "Voucher for Partial Payment-Enlisted
Men" dated 31 May 1949 at line 50 thereof in words and
figures as follows: "50. King, Charles RA 37383440 Cpl
Charles King 200.00" such writing being forged and
counterfeited and then known by said Corporal Lawrence K.
Meek to be forged and counterfeited.

Specification 6: (Finding of not guilty)
épecification 7: 1In that Recruit Lawrence R. Meek 1262d Area
Service Unit, Detachment 11, Fort Dix, N,J, then Corporal

- .« Lawrence R. Meek of 1277 Area Service Unit, Station Com-
plement Detachment 1-L, Camp Kilmer, N.J, for the purpose
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of obtaining and aiding others Viz; Recruit Ldzar O.
Ellis to obtain the approval allowance and payment of

a claim against the United States by presenting to

A.S. Kinsman, Lt Col, F.D. (Symbol No 210-961) an

officer of the United States duly authorized to approve,
allow and pay such claims did -at Camp Kilmer, N,J. on

or about 24 June 1949 advise, procure and use the
signature of Recruit Tdgar 0. £1llis as William R.
Morrison on & certain paper Viz; WDAGO Form 14-57
otherwise known as "Voucher for Partial Payment-Enlisted
Men™ dated 24 June 1949 at line 15 thereof in words

and figures as follows: "15, Morrison, William R. RA 15274262
Szt William R. Morrison 201.,00™ such writing being forged
and counterfeited and then known by said Corporal
Lawrence R. Meek to be forged and counterfeited.

- The accused pleaded not guilty to all Specifications and Charges and

were found guilty of all wpecifications and Charges except that accused
Meek was found not guilty of Specification 6 of the Charge. Evidence

of one previous conviction by summary court-martial was introduced as

to Wilson and one previous conviction by sunmary court-martial was
introduced as to Neufeld. The accused were sentenced as follows: As

" to all accused: to be dishonorably discharged the service, to forfeit
all pay and allowances to become due after the date of the order directing
execution of the sentence and, as to Neufeld, to be confined at hard
labor for six years; as to Wilson, to be confined at hard labor for

eight years; as to Smith, to be confined at hard labor for ten years;
and as to Meek, to be confined at hard labor for fifteen years. The
reviewing authority approved the sentences as to each accused, designated
a United States penitentiary, reformatory or other such institution as
the place of confinement for each accused and forwarded the record of
trial for,action under Article of War &Oe.

3. Evidence for the prosecution

: From January 1949 and on the dates of the offenses allegedly
committed by the accused, Lt. Pewinski was Chief of the Enlisted Records
Section, Building 1000, Camp Kilmer, New Jersey. In larch 1549, Lt.
Pewinski was assigned the additional duty of certifying payrolls to
Lieutenant Colonsl A, S., Xinsman, F. D., disbursing officer at Camp
Kilmer (R 37-38). Amonv other duties, Lt. Pewinski's section had the
- responsibility of preparing daily "partial pay payrolls™ (WDAGO Fomm
14-57 "Voucher for Partial Payments-Enlisted Men") for transient enlisted
personnel who had received shipment orders or discharges and who applied
for partial payments. These partial pay payrolls were completed by about
1500 hours each day, except Saturdays and Sundays, usually certified by
Lt. Pewinski, delivered to the finance officer for administrative action,
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and the individuals named on these payrolls were paid at 1600 hours

by some transient officer, appointed for the purpose, on the same day
the payrolls were completed. These payrolls were known as the "four
otclock payrolls™ and payments thereof took place in Building 1013,
1016 or 1026, Camp Kilmer, New Jersey (R 39-41). At the time these
partial pay payrolls were prepared in the Enlisted Record Section each
one was assigned an office number. This number was posted daily in a
ledger book, followed by the name of the individual who prepared (typed)
the payroll and the date thereof (R 42, 43, 114, 115, Pros Ex 1). This
section did not prepare any payrolls for the permanently stationed
personnel of Camp Kilmer.

Subsequent to identification by Lt. Pewinski, there was
adnitted into evidence over the objection of the accused, "Voucher for
Partial Payment-Enlisted Men"™ (WDAGO Form 14-57) dated 24 June 1949 as
to accused Wilson, and Meek (R 132, Pros lx 2); 10 May 1949 as to
accused Neufeld (R 129, Pros Ex 3); 17 June 1949 as to accused Wilson,
Neufeld and Meek (R 132, Pros Ex 4); 11 May 1949 as to accused Smith
(R 130, Pros Ex 5); 24 Nay 1949 as to accused Smith (R 132, Pros Ex 6);
25 May 1949 as to accused Smith (R 133, Pros Ex 7a, 7b); 31 May 1949 as
to accused Smith and Meek (R 133, Pros kEx 8a, 8b); 27 June 1949 as to
accused Meek (R 134, Pros Ex 9a, 9b) and 30 June 1949 as to accused Meek
(R 134, Pros Ex lla, 11b). Each of the vouchers reveal that each one was
"Paid by A S Kinsman, Lt Col. F.D. Symbol No. 210-961," and all of these
vouchers are not on file in the General Accounting Office, Armmy Audit
Branch, Reconciliation and Clearance Subdivision, St. Louis, Missouri
(Pros Ex 12, 13, 14, 15, 16, 17, 18, 19, 20 and 21 Prosecutions
Exhibit No. 1, received in evidence over the objection of the accused,
reveals that accused Meek typed each of the partial pay payrolls above
enumerated. o

Extracts of Prosecution's Exhibits Nos. 2 through 1lla, 1lb
reveal the following amounts were paid as follows to:

(Pros Ex 2)

(Line) "™2. Wilson John RA 13251403 Cpl. /s/ John iilson 201.00"

(Line) "15. WMorrison William R. RA 15274262,S:t /s/ William R.
Vorrison 201.00"

(Pros Ex 3)

(Line) "15. Hilliard Charles RA 70834180 Sst /s/ Charles Hillard

200.00" (Note: It was stipulated the specification
erroneously states the signature as "Williard")
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(Pros Ex 4)
(Line) "4. Wilson Rufus L. RA 13251407 cpl /s/ Rufus L. Wilson
© 201.00"

(Line) "17. Wicgins Clarence J RA 14311056 Sgt /s/ Clarence J
Wiggins 201.00" (Note: It was stipulated the
specification erroneously stated the name and
signature as "Clarence T. Wiggins.")

(Pfos Ex 5)

(Line) "9. Smith Charles RA 31384598 Cpl /s/ Charles Smith 200.00"

(Pros Ex 6)

(Line) "37. Mason Charles S RA 37383432 Sgt /s/ Charles S Mason
200.00"

(Pros Ex 7a, 7b)

(Line) "19. Kiné Charles S RA 37385858 Sgt /%/'Cﬁarles S King 200.00"
(Pros Ex 8#, 8b)

(Line) "50. King Charles RA 37383440 Cpl /s/ Charles King 200.00"
(Pros Ex %a, 9b) |

(Line) "10. Peters George S RA 15282731 Cpl /s/ George S. Peters
- 201.00"

(Pros Ex lla, 11b)

(Line) "48. Blake William RA 13294226 Cpl /s/ William Blake 201.00"

]

e

The accused Meek was ass1gned to duty in the payroll unlt
Enlisted Records Section at the time Lt. Pewinski assumed responsibility.
Meek was made Chief Clerk of the payroll unit in early May 1$49. 1In
addition to his duties to supervise the personnel in. the preparation of
the "Four o'clock payroll,™ Meek interviewed each applicant to verify
eligibility of each individual as being entitled to partial pay. If the
soldier was so entitled, his name was then typewritten on the 'daily pay-
roll voucher (WDAGO Form 14-57 "Voucher for Partial Payment-Enlisted Men").
The ledger book (Pros Ex 1) reveals that accused Meek typed each of the
six payroll vouchers in question. Meek also had the responsibility of
identifying each applicant who appeared at the pay table before the agent
of ficer to receive his partial pay at the "Four o'clock payroll.”
Accused was observed performing all of these duties (R 42-45, 67, 68, 78).
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D. L. Comstock, Agent, C.I.D., Camp Kilmer, saw accused Smith
on 8 July 1949, and, after advising Smith of his rights under Article
~of War 24, Smith refused to make a statement (R 211, 212)., On 16
September 1949, 26 September 1949 and 21 October 1949 Comstock at
"various times on these dates interviewed accused Smith, Wilson and
Neufeld, and also Private First Class Salvatore A. DeVito, Recruit
Broward Thompson and Recruit Edgar O. Ellis for the purpose of securing
specimens of their handwriting (exemplars). He first warned all of
these individuals to the effect they "did not have to write anything;
anything /Fhej7 did write could be used against /_heﬁ7 " 'Bach individual
above named furnished Comstock with specimens of theiIr handwriting. These
specimens, or examplars, consisted of two parts, (a) the writing of the ~
"London Letter™ and, (b) the writing of & list of names (R 146-239).
Smith, DeVito and Thompson testified under oath as to the voluntary
nature of.the exemplars given by them to Comstock. Each denied that
Comstock warned them in any manner whatsoever of their rights under
Article of War 24 (R 238-259). Over the objection of the Defense Counsel
the court received in evidence the exemplars of Smith (Pros Ex 22),
Wilson (Pros Ex 23), Neufeld (Pros Ex 24), Recruit Broward Thompson
(Pros Ex 25), Private First Class Salvatore A. DeVito (Pros Ex 26), and
Recruit Edgar 0. Ellis (Pros Ex 27) (R 271-274). Private First Class
DeVito was assigned to the station complement of Camp Kilmer and was
not a transient (R 275, 276). -

On 17 November 1949 and s ix times thereafter, Agent Comstock
delivered to Detective Francis Murphy, New York City Police Laboratory,
handwriting expert, the exemplars (Pros Ex 22, 23, 24, 25, 26 and 27),
the partial pay vouchers (Pros Ex 2,3, 4, 5, 6, 7a, 7b, 8a, 8b, 9a, 9b,
and 1lla, 11b) and some fifty other partial pay payroll vouchers. At the
times of his conferences with Detective Murphy he told the former that
he suspected certain individuals including Smith, Wilson and Neufeld
(R 276, 279, 281, 293-299). Detective Nurphy, whose qualificaticns as
a handwriting expert were established (R 292, 293), after study and
comparison of the disputed writings (Pros Ex 2 through lla, 11lb) w1th
the exemplars (Pros Ex 22 through 27) was of the opinion that:

The questioned signatures of "John Wilson"™ (Line 2,
Pros Ex 2) and "Rufus L Wilson" (Line 4, Pros Ex 4) were
written by the same person who had written the known
“signature "John D. Wilson" (Pros Ex 23, accused Wilson)
(R 303).

The -questioned signatures of "Charles Hilliard" (Line
15, Pros Ex 3) and "Clarence J. Wiggins" (Line 17, Pros Ex
'4) (R 318) were written by the same person who had written
the known signature "Herbert Neufeld" (Pros Ex 24, accused

* Neufeld) (R 318).
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The questloned signature of "Charles Smith" (Line 9,
Pros Ex 5), "“harles S. Mason" (Line 37, Pros Ex 6),
"Charles S. King" (Line 19, Pros Ex 7a, 7b), and "Charles
King" (Line 50, Pros Ex 8a, 8b) were written by the same
person who had written the known signature "Carmon S.
Smith" (Pros Ex 22, accused Smith) (R 323).

The questioned signature "William Blake" (Line 48,
Pros Ex lla, 11b) was written by the same person who
had written the known signature "Salvatore A DeVito"
(Pros Ex 26) (R 326).

The questioned signature "George S. Peters™ (Line 10,
Pros Ex 9a, 9b) was written by the seme person who had
written the known signature "Broward Thompson™ (Pros Ex
25) (R 327).

The questioned signature "William R. Morrison"™ (Line
15, Pros Ex 2) was written by the same person who wrote
the known signature "Edgar O. Ellis" (Pros Ex 27) (R 328).

Sergeant Kenneth Boesch has known accused Neufeld for about
two years. On or about 5 June 1949 Boesch met Neufeld after the noon
mess in the orderly room and gave accused & ride in Boesch's automobile
to the latter's office. During the general conversation that ensued
during the ride Neufeld said he had "approximately $5500.,00 in a bank
"in New York City that he had received on payroll vouchers through
Building 1000, Camp Kilmer, New Jersey, illegally™ (R 470, 471, 472).
Boesch, at first, thought Neufeld's statement was a joke and fantastic,
but he reported the conversation to his First Sergeant, Master Sergeant
Herbst a day or two after the conversation (R 473, 476).

‘ On 8 July 1949, 11 July 1949, 21 July 1949 and 14 -September
1949 Agent Comstock interviewed accused Meek. At the time of their
first meeting Comstock, with Agent Wade as a witness, read and explalned
Article of War 24 to Neek, and also followed the same procedure on the
three following occasions, as a result of which Meek gave four. voluntary
statements (R 381, 382, 385, 398, 406, 407, 427, 434, 447). Meek,
appearing specially denied he was ever warned of his rights under
Article of War 24 but on the contrary was threatened and placed in
solitary confinement for not wishing to give a statement and was promised
he could see his pregnant wife if he would give the statements (R 392,
395, 415, 417, 418, 437, 438). Meeks testimony was denied by Agent
Comstock. After proper instructions to the court the four pre-trial
statements were admitted in ev1dence over the numerous objections of
the defense (R 405, 433, 445, 455, Pros Ex 32, 33, 34, 35).
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A summary of the revelant facts contained in the four pre-
trial statements is as follows:

Sometime in April 1949 Meek was approached with the scheme
of adding to the "Four o'clock Payroll" the names of
soldiers who had been discharged or had gone overseas.
These names were supplied to him by those persons in the
conspiracy and then certain soldiers from detachment 4.
would appear at the pay table and receive partial pay- ‘
ments, usually %200, under the false names on the.payroll.
Meek inserted about forty (40) names on various payrolls
and three of those who received illegal partial payments
were Private First Class DeVito, Recruits Broward Thompson
and Edgar Ellis. The accused Meek identified the soldiers
a8 being eligible for partial pay, after which the agent
officer would pay them. The illegal partial payments
collected were pooled and divided four ways. Meek received
his ‘one-fourth share which amounted to about $2000.00.

4, TEvidence for the defense

Dr. Norman S. Anderson, a qualified psychiatrist and contract
surgeon for the U. S. Army (486) examined accused Neufeld four times
 during the period 18 January 1950 to 21 February 1950, It was his
opinion that Neufeld would be classified as Schezophrenia reaction,
paranoid, latent (R 487). However, Neufeld was of superior intelligence,
knew the dif ference between right and wrong, could cooperate in his
defense, but his ablllty to adhere to the right was impaired (R 489,

491, 492) ' :

Mr. J. Howard Haring, & qualified handwriting expert (R 493,
494) examined and compared the questioned signatures "Charles Hillard"
(line 15, Pros Ex 3) and "Clarence J. Wiggins™ (line 17, Pros Ex 4)
. with the known handwriting of accused Neufeld (Pros Ex 24). He also
made a comparison with other known writings of .Neufeld (R 496, 497).
He was unable to arrive at any positive conclusion as to the author-
ship of the two questioned signatures (R 498) but he was inclined to
belleve that Neufeld did not write the questioned signatures (R 523).

It was established by extract copy of the morning report that
accused Wilson was on ten (10) days emergency leave effective 20 June
1949 (R 530, Def Ex G). It was stipulated that if two attorneys and
other witnesses were present they would testify that on 22 June 1949
Wilson was.in Washington, North Carolina, retaining and conferring with
counsel pertaining to a case to be tried in Superior Court, Beaufort
County. That on 23 June 1949 Wilson was in Aurora, North Carolina, and
that he was in court in North Carolina on 27, 28 and 29 June 1949 (R 529,
530, 531, 532, Def Ex F, H, I, Jk

12
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By extract copy of the morning report accused Smith was shown on
an emergency seven (7) days leave effective 30 May 1949 (R 533, Def Ex L)
and it was stipulated that if Smith's mother was present she would
testify that Smith, because of her illness, was home in Delta, Missouri,
from 9 May to 25 Nay 1949 (R 533, Def Ex K).

Accused Smith, after being advised of his rights as w1tness,
elected to take the stand under cath and testify in substance as
follows:

On 8 July 1949 he received & telephone call from his home
in Missouri requesting his immediate presence because of the
illness of his mother. He was unable to get immediate Red Cross
verification and after a conference with company commander
Captain Joseph Scanlan, he was ziven five Form 7, 3-day passes.
These passes were signed by Captain Scanlan but the dates werse
left blank. He immediately left Camp Kilmer and arrived at his
home on the evening of 9 May and remained there until 25 May at
which time he returned to Camp Kilmer on 26 May. On 30 May he
had just returned from Newark, New Jersey. He was notified by
the Red Cross about the continued illness of his mother. The
duty officer approved 7-day emergency leave and when he returned
to his orderly room he told Captain Scanlan that seven days
probably would not be enough time and requested three more
signed but undated passes which were given to him by Captain
Scanlan, He left Camp Kilmer immediately and arrived in
¥issouri on 31 May and remained there until 14 June when he

" returned to Camp Kilmer. He used one of the passes in order
to enable him to stay the required length of time and tore up
" the other two passes (R 536-538).

Accused Wilson after being advised of his rights as a witness,
elected to take the stand under oath and testified in substance as
follows:, :

On 17 June (Friday) he went to Building 1000, Camp Kilmer,

“in order to secure his emergency leave papers which were
effective 20 June 1943. He spent the entire afternoon in
Building 1000 and then left that night end was in Norfolk,
Virginia, on 20 Juns. He stayed in Norfolk, until 22 June
and then accompanied by his mother and other people went to
North Carolina in order to consult with Mr. Leroy Scott and
Mr. He C. Carter his attorneys. On 23 June he was in Aurora
and on 24 June he was in Washington, North Carolina, where he
again conferred with his attorney. Because of his mother's
serious illness he returned to Norfolk, Virginia, on 24 June

13
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and left there on 25 June for wWashington, North Carolina
where he remained through 29 June. Wilson denied that he
was in Lt. Pewinski's office, Building 1000, at any time
on the afternoon of 17 June while waiting for his leave
papers on the aftemoon of 17 June nor did he see or talk
to accused Meek. He denied signing any payroll in the
building (R 540-546). He also denied being at Camp Kilmer
on 23 and 24 June 1944 (R 543, 544).

Accused Meek after being advised of his rights as witness,

elected to take the stand under oath and testified in substance as
follows:

On 8 July 1949 two C.I.D. agents apprehended him in Building
1000 and took him to Agent Comstock. Comstock wanted him
to make a statement and he replied that he didn't know why he was
over here. Upon being informed that it was about payroll deals
he replied that he knew nothing about the matter and did not
want to make a statement. Comstock then brought up the sub-"
Ject of Meek's pregnant wife and told him that he would get

~to see his wife if he made a statement. Meek again refused

to do so and Agent Comstock ordered him to write the state-
ment, and he did. Meek was then put in the "PMO" and later

was transferred to the post stockade. He was again summoned

to the C.I.D. office and appeared before Agent Comstock at
which time Comstock seid he wented him to make a question

and answer statement. Azain Meek refused to make the state-
ment whereupon Comstock told the guard "Take this goddamn

man back where you got him from." Upon his arrival at the post
stockade he was placed in solitary confinement where he remained

" from Monday until Tuesday afternoon where he again saw Comstock

and after being ordered to do so, si.ned and initialed his second
statement without having the opportunity to read it. He signed
this statement rather than return to solitary confinement. He
was later released from the stockade and was notified again to
appear before Comstock. He was told by the latter to "Sign this’
goddamn statement if you want to be with your wife and baby”
whereupon he signed the statement. He declared that all of the -
statements were false. Meek, upon being shown the ledger book
(Pros Ex 1) admitted his signatures which appeared 13 times
during the month of May and 13 signatures also appeared for

the month of June. However, he explained that to the best of

his recollection he only typed up five payrolls during the

entire time he worked in Building 1000 and that other persons
actually typed the payrolls even though he signed his name as

the typist in the ledger book. He admitted that sometimes he
appeared at the four o'clock payroll when it was paid and identi-
fied the people being paid. Ilowever, he was not there at all
times and that other people made the 1dent1flcat10n for

offlcer (R 548-558),
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Mr. Rufus Wilson, father of accused Wilson, is a resident of
Norfolk, Virginia, On 22 June 1949 his son was in Norfolk, Virginia. -
On that date accused took his mother and as far as he knew went down
to see their folks in Washington and Aurora, North Carolina. Two or
three days later he brought the witness' wife btack to Norfolk, Virginia
(R 559-560).

Accused Neufeld after being advised of his rights as a witness,
elected to take the stand under oath and testified in substance as
follows:

He denied that he wrote the name "Clarence J..Wiggins or
"Charles Hillard" nor did he have anything to do with the
writing of those names (R 567).

Se Rebuttal evidence for prosecution

Captain Scanlan was the commanding officer of Detachment 4
Replacement Division, Camp Kilmer and accused Smith was a member of that
Detachment as night charge of quarters. It was his policy to give about
two 3-day passes per month to his men but he never issued Smith a series
of signed but undated 3-day passes. The officer rated Smith's character
as excellent and his eflficiency as excellent. Captain Scanlan had
knowledge of the Red Cross verification of the illness of Smith's mother
and upon that basis Smith was zranted emergency leave (R 569-571).

Captain Williem k. White, MC, Chief of the Neuropsychiatric
Seotion, Fort Dix, New Jersey, examined Neufeld during the period 3-13
March 1950. His diagnosis was pathologic personality with paranoid and
antisocial trend. Captain White found that as of the date of the alleged
offenses, accused was sane, able to distinguish between right and wrong,
adhere to the right and was able to intelligently cooperate in his '
defense (R 579),

6. Discussion

Accused Wilson, Smith and Neufeld

The elements of proof for the offénse of forgery as charged
under Article of War 94 which the prosectuion must establish are found
in paragraph 180i, page 244, Manual for Courts-Martial, 1949, as follows:

"Proof.-~(a) That a certain writing was falsely made or
altered as alleged; (b) that the writing was of a nature which
would, if genuine, apparently impose a legal liability on
another, or change his legal liability to his prejudice; (c)
that it was the accused who so falsely made or altered such
paper; and (d) facts and circumstances indicating the intent
of the accused thereby to defraud or prejudice a right of
another person. ‘ '
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The lanual, at page 244, further provides:

"The inStrument itself should be produced, if available.
The falsity of a written instrument may be proved by the

testimony of the person whose signature was forged, showing

that he had not signed the document himself, and that he had
not authorized the accused to do so for him. If the name of

a fictitious person is used, as, for example, the purported
signature of a fictitious person as drawer of a check,
evidence of falsity may include evidence from the bank upon

which the check is drawn that the drawer of the check has

no account in that bank," (Lmphasis supplied)
It is succinctly stated in Section 116A, 26 Corpus Juris 959;

"The burden is on the prosecution to show the false making

* % % of the instrument as that the signature is not that

of the person it purports to be or that it is a signature

of a fictitious person assumed for the purpose of fraud * * *,"

This same rule was stated in different language in CIM 155772,

Julian (1923) when the Board of Keview stated:

"This office has long adhered to the rule that lack of
authority to sign the instrument alleged to have been
forged must be shown (C.M, No. 114211, Meyers). Lack
of authoriity, however, may be reasonably inferred from

© circumstances (C.M. No. ‘133967, Holland). In the pre-

sent case from Sergeant Thuman's testimony /bhe person
whose name was forged7 that he did not sign the checks,
sccused’'s nervousness when cashing the check for %45.00,
the bank's refusal to pay them, accused's subsequent
absence without leave, together with all of the circum-
stances, the inference may be reasonably drawn that
accused had no authority to sign such checks.”™
(Empha31s suppliied)

In the Meyers' case, supra, (1919) the Board of Rev1ew speci-

fically held:

"x * * the prosecution * * * should * * * prove
not only that the signature on the check was not that
of J. R. Glazier, but also that J. R, Glazier had not
authorized the accused or any other person to sign

this check for him." (Emphasis supplied)

This seme rule has been applied by the Board of Review in recent

cases (CM 247111, (Crannell, 30 BR 255, 258; CM 271591, Bailey, 46 BR 129,

. 138; CM 286100, Pé_Elns, B6 BR 147, 150; CM 294487, SpiITEE?T 57 BR 343,
362; CM 328246, Courage, 76 BR 349, 386; CM 331650, Downes, 80 BR 127, 135;
see also: Ba116§*?7-ﬁrs., 13 Fed (2) 525 U.S. v. Sonnenberg et al,

158 Fed (2) 911.).
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The only elements of proof that the prosecution established in
its case against accused Wilson and Smith were: (1) that Wilson
possibly wrote the questioned signatures "Rufus L. Wilson" and "John
¥Wilson,"™ and that Smith possibly wrote the questioned signatures "Charles
_ Smith,™ "Charles S. Mason," "Charles S. King," and "Charles King"; (2)
that the writings were of a nature to impose a legal liability on the
Government, The record of trial is absolutely void of any evidence that
the signatures were false (i.e.-unauthorized).

If the questioned signatures were the names of real persons
there is no evidence that such persons did not authorize these accused
to sign their names; or if the questioned signatures were fictitious
names, no one testified that such names were fictitious, nor was there
evidence competent or otherwise that such military persons were
fictitious. The slightest amount of evidence that nsmes are fictitious
is sufficient to make out a prima facie case (ETO 2273, Shuman, 6 BR (ETO)
271) but such evidence must be produced by the prosecution. No one
testified that Smith and Wilson appeared at the pay table and received
partial pay under the names of the questioned signatures. No one saw
these accused sign the questioned signatures nor is there any other
direct or circumstantial evidence in the record of trial from which it
could be reasonably inferred that these accused had no authority to
sign the questioned signatures or had the intent to defraud. This ab-
sence of proof that the questioned signatures were false is fatal error.
The testimony of the handwriting expert (which should be considered
with utmost caution (Sec 991, p 1733, Wharton's Criminal Evidence, Vol 2,
Eleventh Edition)) merely established that these two accused possibly
wrote the questioned signatures, i.e. established the making of the
instrument (Sec 96, 37 C,U.S. 101) but such testimony does not establish
the falsity of the instrument -- which is the very essence of the offense
of forgery (Sec 95, 37 C.J.S. 100, 101).

" 7. The evidence of the prosecution in its case against accused
Neufeld was substantially the same as that azainst Wilson and Smith
except for an added bit of evidence as brought out in the testimony of
Sergeant Boesch. The witness testified that on or about 5 June 1945
Yeufeld 4o0ld him that:

"+ x * he had approximately $5500.00 in a bank in New York
City that he had received on payroll vouchers through
Building 1000, Camp Kilmer, New Jersey, illegally." (R 472)

The question presented is whether this purported admission against interest
by the accused is sufficient to supply the deficiencies of the proof of

the prosecution? We think not. Ih CM 115048, Rainey (1918), the Board

of Leview held: -
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"In a prosecution for the forgery of a promissory note
when the defendant admits the making of a signature, the
burden is not on the man to prove that he had authority.
In such case the burden remains on the prosecution to
prove that it was without authority, before a conviction
can be had. (Roman v. State, 37 N.E. Rep. 1040)."

If this alleged statement was made by the accused, he only admitted that
by some illegal means he had received $5500.00 on some payroll vouchers
at Camp Kilmer and it is clear that he could have received such payments
by a variety of other means than by committing the offense of forgery.

It is a settled rule that:

"Given the intent to defraud, it is clear that forgery
may 'be committed by signing a fictitious name, as

where a person makes & check payable to himself as drawee
and signs it with a fictitious name as drawer' (MCM 1928,
149j). To the same effect is Wharton's Criminal Law,
Section 870."™ (CM 271591, Bailey, 46 BR 129, 138)

The admission against interest by Neufeld, if true, does apparently
constitute a past and future intent to defraud in some manner, neverthe-
less the prosecution utterly failed to supply the vital proof that the
questioned signatures "Clarence J. Wizgins™ and "Charles Hillard" were
in fact fictitious names, or, if real persons, such persons had not
given Neufeld the authority to subscribe their names. This complete
failure of proof on the part of the prosecution constitutes fatal error
as to accused Wilson, Smith and Neufeld., The holding of the Board of
Review in CM 185417, Sadler (1929), applies to these accused wherein

it was stated:

"while the evidence may be sufficient to establish that
accused sizned the check in question as maker, there is
no showing that accused had no authority to sign it as
agent of Captain Clark, - There is no proof, therefore,
that the check was made falsely or with the intent to
defraud, essential elements of the offense of forgery."

For the reasons above stated it is concluded that the evidence is not
legally sufficient to support the findings of guilty of the Specifica-

tions of the Lharge, the Charge and the sentence as to accused Smith,
Wilson and Neufeld.
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8. Accused hiesk

- The prosecution's proof of the off'enses allegedly comnitted by
accused iteek does not present the same questions as were involved against
Smith, Wilson and Neufeld, supra. The six specifications of the “harge
of which Meek was found guilty each alleges in substance that the accused
did advise, procure and use the signature of one person for some other
person for the purpose of obtaining approval and payment of a claim
-against the United States, knowing the said signatures were counterfeits
or forgeries.

The quantum of evidence in the record of trial aliunde the
four pre-trial statements of the accused was sufficient to permit the
court to reasomably conclude that the offenses as charged had probably
been committed., iWhile this evidence did not establish each element of
proof, the corpus delicti of each offense was established (CM 325377,
Sipalay, 74 BR 169). In his written pre-trial statements the accused
admitted that by agreement with other persons he had been furnished the
nemses of individuals who had been discharged from the military service
or had departed for other stations and that durinz the period of time
in question he had added to the DAGO Forms 14-57 approximately forty
of the names supplied to him during the’ period of time involved. The
accused named Recruits Thompson, Ellls and Private First Class DeVito
as having been paid by using the false or fictitious names. He admitted
that the illegally obtained partial payments had been pooled and that
he had received one-fourth of the total amount collected for his part,
or about $2000,00, The evidence of the guilt of the accused leek was
established beyond reasonable doubt.

9. For the reasons stated, the bBoard of Review is of the opinion
that the record of trial is legally insufficient to support the findings
of zuilty and sentences as to accused Carmon S. Smith, John D. Wilson,
and Herbert NFeufeld. The record of trial is legally sufficient to
support the findings of guilty and the sentence as to accused Lawrence
R. leek,

Chas'»ct Young : ’ J.A.G.C.

Marvin W. Ludington » J.A.G.C,
J. W, Lynch s JJAG.C,

19
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DEPARTXENT OF

THE ARMY

Office of The Judge Advocate General
Wwashington 25, D. C.

JAGU CM 341782

UNITED STATES
Ve

Private CARMON SILES SMITH, RA
37383433, and Recruit JOHN D,
WILSON, RA 13276471, both of
12624 Area Service Unit, Detach-
ment 17 (Replacement; Private

Yovember 20, 1950

9TH INFANTRY DIVISION

Trial by G.C.W., convened at
Fort Dix, New Jersey, 14, 15,
16, 17, 20 and 21 Larch 1950.
TACH: Dishonorable discharge
and total forfeitures after

promulgation. Confinement:

SMITH ten years, WILSON eight

FERBERT NEUFELD, RA12255417,
ileadquarters 4th Medical Labor-
atory APO 403, attached to De-
tachment 14 (Reassignment),
1262d Area Service Unit; and
Recruit LAWKENCE R. NEEK, RA
33434561, Detachment 11 (Person=-
nel Section, Replacement),

1262d Area Service Unit

years, NBEUFELD six years, and
MUEK fifteen years. FACH:
Federal Institution.
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Opinion of the Judicial Council
Harbaugh, Brown and Mickelwait
Officers of The Judge Advocate General's Corps

Pursuant to Article of War 50e(2) and (4) the record of trial
above and the holding by the Board of
Judicial Council which submits this
General.

1.
in the case of the soldiers named
Review have been submitted to the
its opinion to The Judge Advocate

2. Upon common trial by general court-martial the accused, respect-
ively, pleaded not guilty to and were found guilty of the féllowing
offenses, alleged to have occurred at Camp Kilmer, New Jersey, each
involving amounts of %200.00 or more, in violation of the 94th Article
of War:

Smith: forging and counterfeiting the signatures of Charles Smith,
Charles S. Mason, Charles S. King, and “harles King, respectively, on
vouchers for partial payments, for the purpose of obtaining the approval,
allowance and payment of claims against the United States by presenting

- to an authorized firance officer, on or about 11 May, 24 May, 25 lay
and 31 May 1949, respectively (Specifications 1, 2, 3 and 4, Smith);
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Wilson: forging and counterfeiting the signatures of Rufus L.
Wilson and John Wilson, respectively, on vouchers for partial pay-
ments, for the same purpose as alleged against the accused Smith,
supra, on or about 17 June and 24 June 1949 (Specifications 1 and 2,
‘Wilson);

Neufeld: forging and counterfeiting the signatures of Clarence J.
Wiggins and Charles Hilliard, respectively, on vouchers for partial
payments, for the same purpose as alleged against the accused Smith,
supra, on or about 17 June and 10 May 1949, respectively (Specifications
T and 2, Neufeld);

“Meek: advising, procuring and using the signatures of Private First
Class Salvatore A. DeVito as William Elake, of Recruit Herbert Heufeld
as Clarence J. Wiggins, of Recruit Brownard Thompson as George S. Peters,
of Recruit John D. Wilson as Rufus L. Wilson, of Private Carmon S. Smith
as Charles King, and of Recruit Edgar O, Ellis as William R. Norrisonm,
respectively, on vouchers for partial payments, for the purpose of
obtaining, &nd of aiding said DeVito, Neufeld, Thompson, Wilson, Smith,
and Ellis, respectively, to obtain, the approval, allowance and payment .
of claims against the United States by presenting to an authorized ‘
finance officer, such writings and signatures being forged and counter-
feited to the knowledge of S&ld Meek, on or about 30 June, 17 June,

27 June, 17 June, 31 liay and ®4 .June 1949, respectively (Specifications
1, 2, 3, 4, 5 and 7, Meek).

Evidence of one previous conviction by summary court-martial was
introduced as to each of the &ccused Wilson and Neufeld., No evidence
of previous convictions‘ﬁis introduced as to either of the accused
smith and lieek. Each accused was sentenced to be di shonorably dis-
charged the service, to forfeit all pay and allowances to become due
after the date of the order directing execution of the sentence, and
to be confined at hard labor for the following periods, respectively:
Smith ten years, Wilson eight years, Neufeld six years, and Meek
fifteen years. The reviewing authority, as to each accused, approved
the sentence, designated a United States penitentiary, reformatory or -
other such institution as the place of confinement, and withheld the
order directing the execution of the sentence pursuant to Artlcle of
War 50e. '

The Board of Review has held the record of trial legally insufficient
to support the findings of guilty and the sentences as to the accused
Smith, Wilson and Neufeld, respectively, and legally sufficient to
support the findings of guilty and the sentence as to the accused Meek.
The Judge Advocate General has not concurred in the Board's holdlng as
to each of the accused,
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3. The evidence is substantially as set forth in the holding by
the Board of Review., The Judicial Council concurs with the Board in
all its conclusions except that the record of trial is legally sufficient
to support the findings of guilty of Specifications 2, 4 and+5 of the
Charge against the accused Meek. The mentioned specifications allege
in substance that Meek advised, procured and used the signatures of
Recruit Herbert Neufeld as Clarence J. Wigzins, of Recruit John ¥,
Wilson as Rufus L. Wilson, and of Private Carmmon S. Smith as Charles
King, respectively, on vouchers for partial payments, for the purpose
of obtaining, and of aiding said Neufeld, Wilson and Smith, respsct-
ively, to obtain, the approval, allowance and payment of claims against
the United States.

We concur with the ‘Board of Review in its conclusion that the
evidence in the record of trial aliunde Meek's four pretrial statements
(Pros Exs 32-35, incl) was sufficient to show that each of the six
-offenses alleged against Meek and of which he was convicted, probably
had been committed. The introduction into evidence of Meek's pretrial
statements was therefore proper (MCM 1949, par 127a, p. 159).

Meek's statements show that he advised, procured and used signatures
by Private First llass Salvatore DeVito, Recruit Brownard Thompson and
Recruit Edgar Ellis, respectively, of names other than their own on
payrolls (Specifications 1, 3 and 7 against Meek), and that he also
advised, procured and used signatures of other unidentified individuals
for the same purpose. The names of these latter individuals originally
appeared in Meek's statements, but they were obliterated therefrom by
agreement between the prosecution and defense before the statements
were received in evidence. The apparent purpose of obliterating the
names was to prevent Meek's statements from incriminating Smith, Wilson
and Neufeld. Such action together with the advice of the law member
that Meek's statements could be used only against him accomplished the
desired purpose but the obliterating of the names from Meek's statements
also prevented the court from receiving adnissible evidence against Meek
in support of Specifications 2, 4 and 5 against him.

As a result there is no substantial evidence in the record to prove
* that Meek advised, procured and used the signature of Neufeld as Clarence
Je. Wiggins in Specification 2, that of Wilson as Rufus L. Wilson in
Specification 4 and that of Smith as Charles King in Specification 5.
There is thus.a failure of proof as to a vital element in each of
Specifications 2, 4 and 5 against Meek,

4., For the foregoing reasons, we are of the opinion that the record
of trial is legally insufficient to support the findings of guilty and
the sentences as to the accused Smith, Wilson and Neufeld, respectively,
legally insufficient to support the findings of guilty of Specitications
2, 4 and 5 of the Charge against the accused Meek, and legally sufficient
to support the findings of guilty of Specifications 1, 3 and 7 of the
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Charge and the Charre and the sentence as to the accused lieek. Since
the sentence of fifteen years adjudged asainst Meek by the court was
based upon his conviction of six similar specifications as to three
of which we consider the record legally insufficient, we recommend
that the confinement portion of Meek's sentence be reduced to seven
and one-half years.

Robert . Rrown, Brig Gen, JAGC C.B. Mickelwait, Brig Gen, JAGC

J. L. Harbaugh, Jr., Brig Gen, JAGC
Chairman
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DEPAMTMENT OF THI ARMY
(282) Office of The Judge Advocate (eneral

JAGT CM 341782 THE JUDICIAL COUNCIL
Harbaugh, Frown and Mickelwait
Officers of The Judge Advocate General's Corps

In the féregoing case of Private Carmon Siles Smith, RA 37383433,
and Recruit John D. Wilson, BA 15276471, both of 1262d Area Service
Unit, Detachment 17 (Replacement); Private Herbert Neufeld, kA 12255417,
Headquarters'4th Medical Laboratory AFPO 403, attached to Detachment 14
(Reassignment), 1262d Area Seryiée Unit; and Recruit Lawrence R. Neek,
RA 33434561, Detachment 11 (Personnel Section, Replacement), 1262d Area.
‘Service Unit, upon the concurrence of The Judge Advocate General the
findings of guilty and the sentence as to each of the accused Smith,
Wilson and Neufeld are disapproved; the findings of guilty of Specifi-
cations 2, 4 and 5 of the Charge ajainst the accused Meek are disapproved;
and the sentence as to the accused ileek is confirmed and will be carried
into execution. A United States Penitentiary is designated as the place

of confinement of the accused Meek.

Robert W. Brown, Brig Gen, JAGC C. B. Mickelwanit, Rrig Gen, JAGC

J. L+ Harbaugh, Jr., Brig Gen, JAGC
Chairman

I concur in the foregoing action. Under the direction of the Secretary
of the Army and upon the recommendation of the Judicial Council, the term
of confinement is reduced to seven and one-half years in the case of the
accused lieek.,

E. M. BRANNON
Ma jor General, USA
The Judge Advocate Ceneral
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AIDING AND ABETTING , See also CONSPIRACY JOINT OFFENSES

Responsible as prf“lpﬁTﬁ' 191
BIGANY .

Defined 208

Elements essential 208

BOARD OF REVIEW
Evidence weighing 151, 192
Rule of deference 151

CHARGES AND SPECIFICATIONS
Allegation that "A & B, acting in conjunction
did" sufficiently apprised A of offense charged 108

Multiplication

Desertion and failure to obey orders 219
Omissions

Failure to allege “furnished and intended

for the military service" under AW 94 137
Requisites of, considering purpose and use 255
Sufficiency 2565
Surplusage - 108
-CHECES
Cancelled, admlssablllty for purpose of show1ng,
extravagant living of &ccused 67

Intent to defraud
Negatived by justified expectation funds
had been deposited 21
Maintenance of insufficient balance
Honest mistake or justified expectation-

of funds 211
Offense regardless of intent to defraud
or guilty knowledge ' 76
Making with insufficient funds (including
making with no account) 69
Intent to deceive
Proof sufficlient 69
Joint accounts 211
Payment of pre-existing debts 69
COHABITATION. See also BIGAMY _
Defined ~ ‘ 209
Variance, allegations and findings ' 210
CONFESSIONS

Corpus delicti
Proof required, as foundation for
admissibility or comsideration of

confession 277, 280
Voluntary, factors con31dered , 15, 67, 192
Waring, sufficiency 67
Waming, under A.W. 24, sufficiency 67

283



CONSPIRACY. See also AIDING AND ABETTING; JOINT OFFENSES

Defined ~ 139
Elements essential ' 140
Proof
Agreement, combination or confederatlon 153, 1565
Suf ficiency 141
Specification, sufficiency 141
COURTS-MARTIAL
Qath
Violation, by disclosure of vote on findings
and sentence 193
DEBTS

Failure to pay
Ability to pay substantial part, evidence

of dishonor . 64
Accused as agent for fictitious or un- .
disclosed principal 64, 77
Must be dishonorable to be offense 78 -
Violation of A.W. 96 78
DEFENSE COUNSEL
Duties, extent and limitations 92, 156
DEFINITIONS
Principal 139
DESERTION
Absent only short time 218
Elements, essential , 218, 237
Intent
Debts due to worthless checks at time
of leaving 218 '
Dressed in civilian clothes 237
Extended absence terminated by apprehension 218
Not to return 238 -

DISPOSITION WRONGFUL ., -See also SALE WRONGFUL
Government property

Issued for use in mllitary service
(violation A.W. 94) 108

DRUNKENNESS . See also SPECIFIC OFFENSE
Blood test

Possibility of error ‘ 15
Intent, effect upon. See INTENT _
Voluntary, no excuse for crime 15

DYING DECLARATIONS
Aduissability with respect to persons other

than declarant 3
Fear of impending death . 28
When admissable 11
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ERRORS AND IRREGULARITIES, See also CHARGES AND SPECIFICATIORS
Cured by reviewing authority 208
Erroneous admission, testimony or evidence.
" See INCOMPETENT EVIDENCE

Finaings, unwarranted disclosure of 193
Sentence, confinement for life, omitting

hgrd labor . 193

EXCEPTIONS AND SUBSTITUTIONS, See also VARIANCE
Changing identity of offense, 266

FEDERAL STATUTES
Liquor, intoxicating sa&le on military post 69

FINDINGS. See also ERRORS AND IRREGULARITIES; VARIANCE
Disclosure of vote on, by members of court-

martial 193
FORGERY
Advising, procuring and using forged
signatures ‘ 280
Flements essential 273
Fictitious name in instrument : ) 274
Proof :
Accused falsely made 1nstrument 275
Insufficient 276
~ Lack of authority to make instrument 274, 278
HARD LABOR :
Omitted from sentence of confinement., See
SENTENCE -

HEARSAY EVIDENCE
Exceptions to rule
Dying declarations. See DYING DECLARATIONS

IDENTIFICATION
Failure to establish, of victim upon whom a felony
~allsgedly was committed 256

INCOMPETENT EVIDENCE
Admission of

Injury to accused substantial rizhts 120
Record otherwise sufficient or compelling
conviction 123, 192
INTENT
Specific
Drunkenness as affecting ' 15
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JOINT OFFENSES « Sees also AIDING AND ABETTING; CONSPIRACY

Accused
,Bound by the acts of each other
Murder
Where presence at time and place of crime
is alone not sufficient to convict

JUDICIAL NOTICE
Court-martial
Foreign laws, when taken

JURISDICTION
Persons subject to military law
Civilian crew members of amy vessels
Merchant sesmen, on vessels operated
or under control of army
Stipulations as to See STIPULATIONS

LAECR

-Wrongful use of labor of govermment employees
LARCENY
Asportation
Custodian committing
Defined
Distinction between larceny and embezzlement
abolished

Elements essential
Government property

Elements essential (A.7W. 94)
Military payment certificates
Proof

Trespass
Value, how determined. See VALUE

LESSER INCLUDED OFFENSES
Larceny
Does not include larceny of government
property (A.W. 94)
Larceny of government property (A. W 94)
Includes larceny of govermment property

(AR 93)

LIQUORS, INTOXICATING ., See also DRUNKENNESS
Sale on military pos¥®

MALICE, See also PRESUMPTIONS, MALICE
Aforethought
Inferred from various facts
Defined, what constitutes
Deliberation and premeditation
Proof
Use of deadly weapon
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141
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84, 136

90
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105, 126
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17, 30, 150, 244
17, 191
17, 244
31, 190
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MENRERS OF COURTS-MARTIAL
Oath. See COURTS~-MARTIAL

MISBEBAVIOR BEFORE THE ENEMY
Before the enemy :
Defined ‘ : 160,

Multiplication of charges, one transactiow
Most important aspect considered
Desertion and failure to obey
orders 219
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166

"Engzaged with the enemy" synonymous with 161
Misbehavior o

Running away 168

Shame fully abandon company or outpost 160, 179

What constitutes 167
Specification, sufficiency - 167, 180

MOTIONS
Continuance ‘
Discretion of court 143
MURDER
Connection of accused with offense 16
Defined 30, 190, 244
Deliberation and premeditation. See MALICE
Drunkenness, defense unsupported 16
Identity of deceased 252, 256
Fatal variance between allegations and
findings 256
Premeditation. See MALICE AFORETHOUGET
Proof -

Circumstantial evidence : 16
Provocation insufficient to reduce offense 245
Variance

Allegations and findings 252

ORDERS
Disobedience. See SUPERIOR OFFICER

~ PERSONS SUBJECT TO MILITARY LAW., See JURISDICTION .

PLEAS. See MOTIONS

PRESUMPTIONS (Including inferences of fact)
Advice has influence and effect intended by the

adviser : 185

Malice

Use of deadly weapons 244

Orders, legality of 173
PRINCIPAL., See also AIDING AND ABETTING; JOINT OFFENSES

Defined \ 139, 154
PUNISHMENT
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SALE WRONGFUL. See also DISPOSITION WRONGFUL
Govermnment property
Elements essential 106

SEARCH AND SEIZURE
In foreign country
Foreign officials in conjunction with
military police, effect 226

SENTENCE. See also PUNISHMENT
"Hard labor" omitted from sentence of con-

finement 193
. STIPULATION
‘ Jurisdiction, ultimate facts as to status

of accused regarding 189

SUPERIOR OFFICER _
Disobedience of lawful orders (A.W. 64)

Proof required 173
Wilfulness : 173
VALUE
Larceny and embezzlement cases
Determined by government price list - 137

VARIANCE. See also SPECIFIC OFTENSE

Allegations end findings 210, 250
WITNESSES
Credibility
Impeachment at trial ,
Own witness _ 119
Matter for court in first instance and
JAG appellate agencies thereafter 108, 192
Matter for Board of Review (A.W. 48) 108
®
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