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WAR DEPAR~'T 
In the Onice or The J'ud.f;t; Mvocah General (1)Washington, D. c. 

Board or Rniew 
CK 211.080 

FEB 9 1939 

UNITED STATES } 
) 

Te ) Trial bf G.C .M. , conTened at 
} !'ort lleade, South Dakota, De

Pr1Tate Bl!NJ'AlaN w. BASHAM ) camber 21, 1938. Dishonor-
(6860849), Troop A, 4th ) able discharge 8lld coni"inement 
CaTalry.. ) tor six (6) months. Disciplin

e:ry barracks. 

HOIDING by the roARD OJ' RMl!Jl 
KING, F.RAZm 8lld C.AMPB!ll..L, .Tudge A.clvocates. 

~-------------------

l. 'l'he record ot trial in the case or the soldier Il.Sllled above 
baa been examined· by the Board ot Review. 

2. The accused was tried on charges alleging loming money at a 
usurious rate ot interest, in Tiolation or the 96th Article of War, 6lld 
ot larceny ot $7.61, the property ot PriTate Frank 1. Stach, Troop A, 
4th CaTalry, in violation of the 93d Article ot War.· He pleaded not 
guilty to both charges and specUications thereunder, was acquitted of 
the charge laid under the 96th Article of War and specification there
under, and was conTioted of the larceny charge and apecitication. Al
though the total amount stolen is small, the circumstances surrounding 
the tb.e:tt are somewhat aggravated, in that the accused, a personal 
triend ot Pr1Tate Stach and a member of the same troop, stole the money 
ot Stach trom. his private footlocker while he (Stach) was absent at 
drill, the accused having remained in the barracks as he was going on 
furlough. The eTidence in support of the findings is clear and con
clusive. The court 1mproperly received, attar reaching the tindings, 
evidence ot one previous conviction involTing a twenty-seTen 4ay period 
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of abaence without leaTe, and one conviction by civil court tor 
drullkenness and disorderlT conduct. The max1mwn sentence legallT 
imposable ,vas adjudged bT the court.· The Corps Area statf judge 
advocate and the assistant statr judge advocate disagreed as to the 
de11rab1litT or a reduction or the period or confinement because 
or the improper admission in ertcience or the two previous convictions, 
aupra, the 1tatt judge advocate recommending against reduction. The 
rniewing authority concurred 1D the recommendation of the start judge 
adl'Ocate and approved the sentence adjudged without e.ny reduction in 
the period ot confinement. In view or the aggravating circumstE>.llces 
surrounding the larceny ot Which the accused was convicted, the Board 
is of the opinion that the subste.nt1al rights ot the accused were not 
infr:inged by' the introduction in evidence or the previous convictions 
e.nd the approTal. b;r t-he reviewing authority ot the sentell.ce imposed 
b;r the court. 

3. The Board of Review holda the record legally sufficient to 
support the findinga end sentence. 

Judge Advocate. ---------------, 

- 2 -
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(3)1W.i DXPARTG~ 
In the Ottio• ot The J'udoe Ad:t"o:-ate General 

ll'uhingto:ii, D. C. 

Board ot Rniew 
Cl( 211000· 

U N I T l!: D S 'l' A T E S ) 
) 

T. 

Private BmJ'AUIN w. BASHAll 
(6860649), Troop A, 4th 
Cavalry. 

) 
} 
) 
) 
) 

Trial by G.C.M., convened at 
!'ort lleade, South Dakota, De
camber 21, 1938. Dishonor
able discharge and confine
ment tor six (6) months. 
Disciplinary barracks. 

DISSmJTING OPINION by KING, J'udge Advocate. 

l. Accused has been convicted or le.rceey or $7.61, the property 
or Private Fr8Dk J'. Stach, Troop A, 4:th Cavalry, 1n violation or the 
93d Article ot War. The court imposed tha max1nnun sentence pernds
sible tor larceny or propert7 under tro 1n value, namely, dishonor
able discharge, rorteiture or all pay and allowances, e.nd confine
ment at hard labor tor six months. The reviewing authority approved 
the sentence and the Board holds the record legally sufficient to 
support the sentence. I regret that I !ind myselt unable to agree 
with ~ colleagues in so holding. 

2. As is pointed out u the review of the assistant Corps Area 
judge advocate, the record contains numerous errors and irregulari
ties, notwithstanding which the evidence or accused's guilt or the 
charge and specification ot which be has been convicted is such as 
to compel conviction. I therefore concur with the Board that the 

. record is legally sufficient to support the findings. 

3. There are, however, 1n the record three instances or re
ceipt or inadmissible evidence which, 1n ~ opinion, injuriously 
affected the substantial rights of accused with respect to the sen
tence, as follows: 

a. On page 28 the prosecution sought to introduce by the 
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testimony or Pr1Tate KEll!lper eTidence ot a loan at usurious interest 
by- accused to Kam.per. A member or the court objected to the intro
duction or that testimony and the proseeution said: 

•***It is the intent ot the Trial 1udge advo
cate to establish the raot that this man bas made it 
a practice ot lending his money at wcat the court might 
consider a usurious rate ot interest.• 

The law member overruled the objection and the ertdence was receiTed. 
This was evidence or an ottense other than those on Which accused wa• 
being tried and was wbolly 1.nadmissibl.e {M.O.M., par. 112 .!?., p. ll.2). 

!• Arter the court bad made its findings, it received evi
dence ot a previous conviction or accused, presumably by court-martial, 
though the name of the court is not definitely stated, ot absence with
out leave trom August 3, 1937, to August 30, 1937. As this period was 
more tb8A one year before the date or commission ot the otrense of 
which accused was found guilty- in the present trial, it was wholly- in
admissible (M.c.~. pars. 79 !_, 80 ~). 

c.- The court also received eTidence or the conviction by
aoc:used in-some civil court not definitely described or drunkenness 
and disorderly conduct. There is no authority whateTer for the intro
duction ,in such a case as the present or evidence of a previous con
viction·by a civil court. 

4. It is noted that the sentence Which the court imposed and 
which the Comm.anding General, Seventh Corps Area, approved is the 
rnax1mnm permissible tor the offense ot which accused has been con
victed, namely-, larceny or $7.6.l, notwithstanding that the value ot 
the money stolen was small. Each or the inadmissible items of evi
dence was a blackening or accused's character, an~ the cumulative ef
fect ot all three 08DI10t have tailed to convince the court that it 
had before it a thorougJlly' worthless soldier tor whom the max1nnun 
punishment was none too severe. I believe it altogether probable 
that the court imposed the :me:x1nrum penalty tor larceny or such a 
small w:i.ount because or the erroneous receipt or the three items or 
evidence above enumerated. 

5. The rule followed by the B:>ard ot Review and The Judge Ad
vocate ae'neral ror many years With respect to the enect ot the ad
mission or inadmissible evidence upon the validity o:r a finding or 
guilty is thus stated in Dig. Ops. 1AG 1912-30, section 1284: 

- 2 -
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"It is not necessarily to be implied that the sub
stantial rights or the accused have been injuriously 8.1'
fected by the aamiasion or incompetent testimony; nor 
is the absence of such prejudice to be implied rrom the 
fact that even 8.l'ter the illegal testimony had been ex
cluded enough legal evidence remains to support a con
viction. The reviewer must, in justice to the accused, 
reach the conclusion that the legal evidence or itsel.t 
substantially compelled a conviction. Then indeea., and. 
not until then, can ne say that the substantial rights 
of the accused were not prejudiced by testimony which 
under the law should have been excluded. C.M. 127490 
(1919). 

"The rule is that the reception in any substantial. 
quantity of illegal evidence must be held to vitiate a 
finding of guilty on the charge to which such evidence 
relates unless the legal evidence of record is of such 
quantity and quality as practically to compel 1n the 
minds or conscientious and reasonable men the finding 
of gUilty. It such evidence is eliminated from the 
record end that which remains ii! not ot autdoient pro
bative force as virtually to compel a rinding or guilty, 
t':.9 finding should be disapproved. c. M. 130415 (1919)." 

6. When the inadmissible matter received 1n evidence attects, 
not the findings, but the sentence, as here; the Board should, in 
my judgment, 1>1 no leas caretul to guard the rights or en accused. 
In such a case the record ought not to be passed as legally suf
ficient unless the Board can say that "conscientious and reasonable 
men", upon consideration ot the admissible evidence alone, could not 
have imposed a milder sentence. I do not feel that that can be said 
in the case now under consideration. The tiles ot this ottice con
tain many petty larcell7 cases substantially similar to the present, 
1n wllioh sentences milder thall that here involved were imposed and 
approved. A search of the tiles 1ince January l, 1938, discloses 
the :rolloYling cases, all convictions ot larceny' only. In each is 
g1ve.11 the nature end value of the property stolen and the sentence 
imposed and approved • 

.!.• CK 008689, Bingham. 
Specification l: Flashl.1ght, 90;. 
Speoit1cat1on 2: Cigarettes, 159• 
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Con.tin8lll8l1t tor four months and forfeiture of il4 
per. month tor a like period. 
I.e.rceny f'l'Qll the lockers or two other soldiers. 

l• CU 208'13', Allgire. 
t1 cash. 
Dishonorable discharge, 8.lld tour months oontinam.ent. 
Larcen7 trom the pocket ot another soldier. 

~· Cl4 208738, Rosenbaum. 
Cigarette•, t3.60. 
Dishonorable discharge, and rive months confinement. 

!• OM 208887, Sm1th. 
Slacks, t10~ 
Dishonorable discharge only. 

e. CM 009067, Orange. 
Coupon book, 4.2¢. 
Six months conf'inement, and torteiture ot 014 per 
month for a like period. 
Larceny trom the locker or another soldier. 

!• CM oonG9, :Fe.nnan. 
Cigarettes, 15'. 
Six months con.tinment, and forfeiture ot tl4 per 
month tor a like period. 
Laroen7 trom the locker ot another soldier. 

A• CM 209306, ~. 
Scarf, :SO~, and overcoat, $10. 
Dishonorable discharge, end tour months confinement. 
LarceilY' trom the locker ot another soldier. 

J!.• CLl 209318, Ooen. 
Post exchalliecoupona, $2. 
Con.tinement tor four months, and forfeiture o:r 113.83 
per month tor a like period. 
Larceny tram the pocket of another soldier. 

!• CM 209473, Manous. 
Specification l: Camera, •15.95. 
Speci1'ication 2: Pocketbook containing $2. 

- 4 -
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Co:ntinement tor six months, and torteiture ot 118 
per :month tor a like period. The camera was stolen 
tram the locker or another soldier. 

Cl4 209511, Braxton • . l• 
$15 cash. 
Dishonorable discharge, and tour months confinement. 
Larceny trom under the pillow or another soldier• 

.!£.• CM 209648, Pier. 
Watch, $35.-
Continement tor six Jl¥)nths, and torteiture ot $14 per 
month for a like period. 
Larceny i'rom the locker or 8ll.Other soldier• 

.!.• CM 209686, Mars. 
Slacks, fa.-
Dishonorable discharge, and tour months confinement. 
Larceny tram the bunk or another soldier• 

.!!• CM 20980f, Drobenak. 
Wrist watch, J17.50. 
Confinement tor six months, and torteiture ot $14 per 
:month tor a like period. 
Larceny i'rom the locker of a civilian employee or the 
Post hospital. 

ll• CM 209877, Krasher. 
Revolver, $16.15, 8Jld holster, $1.50. 
Dishonorable discharge,and tive months confinement. 

~· CM 209878, Traylor. 
Wrist watch, *37.50. 
Dishonorable discharge, no eon1'1nament. 
Larceny trom the bunk ot another soldier. Prompt 
return and confession. 

Jl.• CU 209955, Gaddy. 
, gallons gasoline, ,i6~. 
Continement tor six months, and rorteiture or $14 
per month tor a like period. 

CM 210060, Hawelka. 
Field glasses, $5. 

- 5 -
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.!:• 

!.• 

.:.• 

.!!• 

:!.• 

~· 

x. 

Confinement tor five months, and tortei'ture or $14 
per month tor a·like period. 

I • 

CM 210085, Austin. 
50st cash. 
Confinement for sµ months, and forfeiture or 114 
per month for a like period. 
Larceny from the bunk of another soldier. 

CM 210301, Brown. 
Coupon bookofU.S.A.M.P.S., ti, and Post Exchange 
barber tickets, •5st. 
Confinement for .ah: months, and forte1ture ot $14 
per month tor a like period. 
Owner's wallet tell.out ot his pants when the owner 
was drunk:- p.11d .accused took it. 

. . 

CM 210353,' ·Windham. 
Clothillg, t5. . . 
Dishonorable dische.rge,and one month confinement. 
Larceny from the locker ot another soldier.· 

Cl4 210563, :Martin • 
Bottle or liquor, $2. 
Confinement tor two months, ana. l'orteiture or $1-i 
per month tor a like period. 

CM 210590, Baker. 
Civilian suTt;""1'15. 
Confinement tor six months, and forfeiture or tl4 
per month for .·a lllce period. 
Larceny from the locker or another soldier. 

Oil 210817, Brown.
Khaki trousers, tl.97. 
Dishonorable discharge, ·and three months confinement. 
Larceny- from the locker or. another soldier. 

CU 210839, Dem.bra. 
Olot~ing, $9.65. . ~ 
Cont1nemant tor three months, and forfeiture of tl4r 
per IIX)nth tor a like period. 

- 6 -· 
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7. 'rhere are in the tiles cases in which the receipt e.tter the 
making of tindings and before the 1:mposition or sentence ot evidence 
or one or more inadmissible prertous convictions has been rightly' 
held to be a baml.ess error, because it is certain that, even wUh
out suth eTidence, the court would have imposed the same sentence. 
Notwithstanding the circumstances to which my colleaguaa haTe alluded 
in their holding, the precedents Just cited show that this case does 
not :tall within that category. 

s. In ClL 201724, ~ and Prokop:r, two general prisoners were 
jointly convicted o:r escape. Tb.ere was introduced after the findings 
and be:tore sentence evidence or the previous conviction of each ac-, 
cused of sodomy with the other, which was inadmissible because the 
previous ottense took place betore the t-wo became general prisoners. 
The court sentenced both to one year's additional confinement and 
the reviewing authority approved ~he sentences. The Judge Advocate 
General held the evidence ot previous convictions iDedm1asible in 
view ot paragraph 79 .2., Manual tor Courts-Martial, and thus ad-

,dressed The Adjutant General: 

•In view o:r the tact that the confinewnt imposed ia 
the roex1TJDDD authorized under the Executive Order (Par. 104, 
iJ.CM, 1928) and o:r the nature or the previous otfenses, ev
idence o:r conviction or which was received, it is the 
opinion of this ot:tice that the admission or such evidence 
was prejudicial.

•4. It is therefore recommended that six months o:r 
the continement imposed as to each of the above named gen
eral prisoners be remitted.• 

9. At the close or hostilities in the World War, the charge was 
publicly and vigorously made tnat the rights or soldiers tried by 
court-martial were not sutriciently protected. Article ot War 50!, 
setting up the Board or Review, was enacted June 4, 1920, as a result 
or that agitation, with the express object ot giving greater pro
tection than bad previously been atrorded. In other words, the reason 
tor the existence or the Board or Review is to see that the accused in 
serious cases have had a fair trial. I am willing to go a long way in 
passing under the 37th Article ot War procedu.ral errors which do not 
a:r:rect the substantial rights or accused; but, when I recall the oc
casion or the Board's creation and the reason tor its existence, I em 
unwilling to destroy its usef\llness and powers by too great an ex-

- 7 -
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tension or the •compelling evidence• rule. I :reel sure that my col
leagues will agree that the Board's :first dut7 is to see that aTery 
accused haa had a tair trial, a ttru.n :tor his money". I do not be
lieTe that th1• accused had a :tair trial when the minds o:t the mem
bers ot the court wre darkened by incompetent evidence so great 1n 
quantit7 and ao cSamegjng 1n character. 

10. !'or the reaaona already stated, I conclude toat the erroneous 
receipt ill eTidence o:t the three !tams to which I ha.Te alluded (ante. 
par. S !., ~ ~). injuriously at'teoted the substantial. rights ot ac
cused u to the sentence. and that the record of trial is legally in
su:tricient to suppor'li the sentence imposed b:y the court and approved 
b7 the reTiewiJ:lg authority. 

11. I was at :first disposed to belieTe that the errors to which 
I he.Te re:terred might be cured by a reduction of the sentence b7 the 
reviewing authorit:y or The Adjutant General, as The J"udge Advocate 
General recommended be done in the case o:t ~ and Prokopt. citad 
ante_, paragraph a. The same course might properly be followed 1n this 
case it it were poasible to say, with the cer'liainty that should attend 
a quasi-judicial determination, that the sentence 1n this case 1n the 
absence or the inadllU.ssible matter, would haTe been o:t at least a cer
tain m1 D1mum snerity. It might then be reduced to that minimum and 
the record passed as legally su:tficient to support the sentence so re
duced. Some cases may, no doubt, be so handled with propriety and with 
justice to the accused, but the list ot precedents in paragraph 6, ante, 
shows sentences in cases sim.ilar to the present ranging al.l the way rrom. 
dishonorable discharge lfithout any conf'inem.ent (~. subpar. !; Traylor, 
subpar. o) to dishonorable discharge and rive months conrinemant (Rosen
baum, subpar. ~; Krasher, subpar. !!,) and garrison sentences inTolv~ 
continament and :tor:teiture ot tl4 per month !'or periods ranging trom two 
months (Martin, subpar. u) to six months (Orange, subpar. !., and other 
cases). It seems, therefore, impossible tor anyone other than the court 
itaelt to say with 8JlY assurance ot even appro::d.ma.te correctness What sen
tence the court would haTe illlposed it only admissible eTidenca had been 
received. 

12. However, the Manual :tor Courts-Martial points out a method 
whereby such an error may be corrected. In paragraph 87 b, middle ot 
page 75, it is said: -

- 8 -
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"If a previous conviction wa~ erroneously con~ 
sidared by the court, end it is bel1ev,.ed that the con
sideration or such conviction 1n1·1uenced the court 1n 
its sentence, the reviewing authority may return the 
record to the court to reconsider the sentence without 
regard to the previous conviction." 

· As•.ttte sentence has not been published, it is still within the control 
of the reviewing authority. One way to nandle the case would there
tore be ror The Judge Advocate General to address a letter to the 
Commanding General, Seventh Corps Area, inviting a~tention to the 
court's errors and recommending that he cancel his action on the rec
ord of trial and return the record to the court tor reconsideration 
of the sentence without regard to the inadmissible matters which I 
have enumerated 1n paragraph 3, ante. If The Judge Advocate General 
does not think proper to adopt t~course, or if, after he shall 
have done so, the Commanding General, Seventh Corps Area, shall de
cline to follow the advice tendered, m::, opinion 1s that the record 
is legally insutticient to support the findings and sentence. 

- 9 -
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IIAR 6 1939Wer Department, J'• .A..G.O., - To th• Coaaa41ng a.nere1, 
Snenth Oorpa .Area, Omaha, Nebraska. 

1. In the case ot PriTate BenjeJllU 'I'. Ba.ahem (68608'9), Troop 
.A., 4:th Can.l.ry, at'tention is inTited to the torego!Dg hold!Dg by' the 
Board ot Review that the record ot trial !a legally sutt1c1ent to 
support the sentence, which hold:l.Dg is hereb7 approTed. l7nd•r the 
provis1ou ot Article ot War roi, you now haTe author!t7 to Ori.er the 
e:xecutioa ot the sentence. 

2. When copies ot the published order 1l1 this cue are forwarded 
to thi• o:trice they ahould be accompanied by the torego1Dg holding en4 
th1• indorsem.ent. The tile number ot the record ot this oaae 11 thia 
ottice 1B 211080. J'or convenience ot reference and to tac1l1tate at
taching cop1e• ot the published order to the record in this case, 
please place that number in brackets at the end ot the published order, 
as follows: 

(J'.A.G.O. No. 2l.1080). 

'!ftrtttltl{( l ~ 
en W. Gullion, ) 

Major General, 
The J'udge Advocate General. 

(I ~.I
-;.../'· . ' . ,: .', ~ .... /~-.~\

~ECD. AGO TO .. .;,..cl/. 8~~ 9 • MAR39 ..\., ,, L • . '" ............................. •••- ..... 
HQ. 7'CAOMAHA,vl!Bft, 

http:hold:l.Dg
http:Can.l.ry


WAR DEPAR'Il,IENT 
In the Ottice or '1'he Judge Advocate General 

Washington, D. c. 

Board or Review 
CM 211095 

(13) 

UNITED STATES ) 
) 

v. ) 
) 

Second Lieutenant L1!X) ) 

LICHTBIAU (0-333021) , ) 
Intantry-Reserve, 305th ) 
Infantry. ) 

Feb. 21, 1939 

NINTH Cc.RFS .AREA. 

Trial by o.c.M., convened at 
l!'ort Douglas, Utah, November 
14, 15, 16, 17, 18, 19, 21, 
22, 23, 25, 26, 1938. Dis
missal. 

OPINION ot the BlARD Ol!' ru.vim 
KING, l!RAz:m and CAMPBELL, 1udge Advocates. 

1. The Board ot Review has examined the record of trial 1n the 
case of the otticer .named above and submits this, its opinion, to Thfl 
Judge Advocate General. · 

2. The accused was tried upon the following charges and specifica
tions: 

C:iARGE I: Violation or the 69th Article or War. 

Specification: In that Second Lieutenant Leo Lichtblau, 
Int-Res., having been duly placed in arrest at Camp 
SCS-9, BlAck Canyon, J!lnmett, Idaho, on or about 
August 29, 19;,a, a.id, at Camp SCS-9, on or about 
September 21, 1938, break hi8 said arrest before he 
was set at liberty by proper authority. 

CHARGE II: Violation of the 93d. Article of War. 

Specification l: {Finding ot not guilty). 

Specification 2: (Fin.ding or not guilty). 

- 1 -
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Specification 3: (Finding of not guilty). 

Specification•: (Finding of not guilty). 

Specification 5: (Finding of not guilty). 

Specification 6: (Finding or not guilty). 

Specification 7: (Finding of not guilty). 

Specification 8: (Finding or not guilty).

Specification 9: (Finding of not guilty). 

CHARGE III: Violation of the 95th Article of War. 

Specification l: (Findill8 of not guilty). 

Specification 2: In that Second Lieutenant Leo Lichtblau, 
Int-Res., did, at Boise, Idaho, on or about August 25, 
1938, with intent to deceive Captain W. S. Conrow, Dis
trict Executive Officer, officially state to the said 
District Executive 0:t:ricer that he had returned the 
Camp Exchange records pertaining to CCC Company 1271 
to that company by mail, on or about August 15, 1938, 
while stationed at Camp DG-110, Three Creek, Idaho, 
which statement was known by the said Second Lieutenant 
Leo Lichtblau to be untrue, in that he was at that ti.me 
still in possession of the said records, and had them 
hidden 1n his root locker at Camp DG-110, Three Creek, 
Idaho. 

CHARGE IV: Violation of the 96th Article of War. 

Specification l: (Finding of not guilty). 

Specification 2: (Finding of not guilty). 

He pleaded not guilty to all charges and specifications and was found 
not guilty of all specifications of Charge II and ot Charge II; not 
guilty of Specification l, Charge III, and not guilty or all specifica
tions of Charge IV and or Charge IV. He was round guilty or Charge I 
and the specification thereunder; guilty or Specirication 2, Charge 
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III, except the words "and nad. them hidden in his 1·oot locker at 
Camp DG-110, Three Creek, Idaho", and not guilty or Charge III, but 
guilty or violation of the 96th Article of Vlar. No evidence or pre
vious convictions was introduced. He was sentenced to be uismissed 
the service. The reviewing authority approved. tne sentence, and for
warded the record of trial for action under the 48th Article of War. 

3. The evidence 1n support ot the spec11ications and the charges 
of which the accused was found guilty will be summarized with respect 
to each specification. 

With reference to Charge I and tne specification tnereunder, 
the evidence may be swnma.rized as follows: 

Major Lloyd liamilton, 15th Infantry, Fort Lewis, Washington, 
testified that he placed accused in arrest at Camp SCS-9, Black Canyon, 
Idaho, about August 26, 1938, by personally noti1'ying him verbally 
that he was 1n arrest for the offense of mishandling Government funds. 
Major Hamilton further testified that he signed a letter which was writ
ten by a subordinate of his, officially notifying Lieutenant Lichtblau 
he was in ar;rest, ano. t.nat while he dOes not have the original of this 
let~er with the acknowledgment thereon or its receipt by accused, he 
presun.as it is at District Head~uarters, Boise, Idaho. Major Hamilton 
denied categorically that he stated. to accused on August 29, 1g3c1, that 
if the missing Camp Exchange records were found he would change his 
place or arrest from Enmett, Idaho, to Ontario, Oregon (R. 16, 133, i!!:xs. 
6, 45). There was introa.uced 1n evidence a true copy of a letter from 
the office or the District Commander of Boise District, Civilian Con
servation Corps, Boise, Idaho, dated August 29, 1938, signed by Lloyd 
L. Hamilton, Jlajor, In!antry, (D.O.L.), District CoI:II!l8D.der, to Second 
Lieutenant Leo Lichtblau, Infantry-Reserve, Boise District, Civilian 
Conservation Corps, Boise, Idaho, as follows: 

"l. Evidence of your misconduct in the handl1J1g or 
semi-public 1'unds and falsHication of official records 
for which you were responsible having come to the of
ficial attention of the undersigned, you are hereby placed 
in arrest at Camp SCS-9, Black Canyon, Idaho, effective 
this date. 

"2. By this arrest you are restricted to the limits 
of the camp proper, you will not visit with other o!l'icers 
or enrollees, nor received guests witnout the permission 
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or the Camp Commander in each instance. During the period 
ot this arrest, you will not be required to pertorm. duty, 
nor Will you be permitted to exercise command in any case •. 
You will not leave the confines or Camp SCS-9 at any time 
except by specitic orders trom this .headquarters until you 
are set at liberty by proper authority. All personal mail 
will be sent by the Camp Commander to this headquarters 
for censor before delivery to you. 

•3. You are :turther advised that any violation or the 
terms ot this arrest Will be considered an additional of
fense, and you will be subject to punishment tneretor. 

•4. You will acknowledge receipt ot this order b;r 
indorsement hereon, such ind.orsement to state definitely 
that the directives contained herein e.re understood.• 

This letter bee.rs a lat Indors81llent from accused, dated August 29, 1938, 
in repl;r thereto, and signed by him. as rollows: 

"Receipt ackl:lowledged, contents read and under
stood.• (R. 16, Ex. 6.) 

Major Charles w. Jones, Infantry (D.O.L.), Headquarters, 
Boise Diatrict, Civilian Conservation Corps, Boise, Idaho, testiried 
that Major Lloyd L. Hamilton was 1n command or the Ibise District, 
Civilian Consenation Corps, on or about August 29, 1938; th.at he re
turned from leave on September 4, 1938, and again assumed conmand ot 
the District, at which time he was informed ot the action taken against 
accused. Major Jones also testified that accused with his permission 
visited him in his otrice on or about September a, 1938, and requested 
that he release the stoppage age.inst his pay and alloWBD.ces. He also 
requested to be released from arrest or that the place or arrest be 
changed from »mn.ett, Idaho, to Ontario, Oregon. These requests of ac
cusea were flatly ref'used. Major Jones further testified that he re
ceived a letter trom the wife of accused on or about September 17, 
1938, which he 8D.81f9red in full; he dOes not remEnber whether accused 
requested the right to consult counsel in the interTi.ew ot September 
a. 

In bah.alt or accused 14.ajor 1ones testitied that prior to 
his return from leave on September 4, 1938, he considered accused a 
very excellent otl'icer and that he told Mr. Bowen, Special Investiga
tor tor Robert c. Fechner, Director or the Civilian Conservation Corps, 

.. when he reported the excellent condition ot Company 1271, on or about 
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June 28, 1938, that it was largely due to accused, then acting Com
pany Commender \R. 106, Ex. 42). 

First Lieutenant Richard Stolle, Field Artillery-Reserve, 
338th lnt'antry, Camp SCS-9, Black Canyon, Fmm.ett, Idaho, comm.anding 
officer from August 29 to September 21, 1938, testified that accused 
was in arrest on September 21, 1938, he nad been placed in arrest on 
or about August 29, 1938, at Camp SCS-9 and conrined. to quarters 
there by Captain Conrow, District Executive Officer. Captain Conrow 
telephoned and informed him of tne arrest of accused. On the night 
of September 21, 1938, when Lieutenant Stolle returned to Officers' 
Q,.larters, Camp SCS-9, the accused was there. Lieutenant Stolle left 
the 0:f'ticers' ~arters again about 6 p.m., and later on about 9:30 
p.m., it was reported to him that accused was absent :trom the Of
ficers' Q.uarters. Accompanied by Lieutenant Leb.man, Camp Surgeon, 
and Mr. Deal, Educational Adviser, an investigation was made and the 
camp searched. Accused could not be located. About 9:45 p.m., 
Captain Conrow, District .b!xecutive Officer in Boise, Ide.ho, was 
notified by telephone of the absence o:f' accused (R. 9, Ex. l). 

Captain Williams. Conrow, Cavalry (D.O.L.), Executive Of
ficer, Boise District, Civilian Conservation Corps, Boise, Ide.ho, 
testified that he has known accused about one year; that on Septem
ber 21, 1938, about 10:30 p.m., he was informed that the accused, who 
had baan placed 1n arrest at Camp SCS-9, Black Canyon, Idaho, had 
broken arrest, removed all his clothing and beloJ181ngS and could not 
be located in camp. Captain Conrow notified the sheriffs ot Gem and 
Ada counties ot the d.isappearanca and directed his apprehension. He 
also called Captain Dave H. L1cAuley, Infantry-Reserve, at Ontario, 
Oregon, informed him o:f' the offense of accused, gave his description, 
e.nd. directed Captain McAuley to in:f'om the Oregon State Police and 
request the police to go to the home of the Wife ot the accused, the 
location ot which was known, and place accused in arrest. About 11:30 
p.m., the same night, September 21, 1938, Captain Conrow receiTed a 
telephone message that accused had been apprehended 1n Ontario, Oregon
(:a. 11, Ex. 2) • 

Captain Dave H. Mo.Aule7, Intantrr-ReHrve, 7th O.ASO, Civilian 
Conservation Corp• Comp8.J114.'188, Camp m-42, Ontario, Oregon, testified 
that he had known accused about one rear; that on September 21, 1938, 
about 10:30 p.m., he received a call trom Captain Conrow With the in• 
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formation that the accused had broken arrest and instruotiona to get 
1n touch with local police authorities, contact the home ot accused, 
locate him and pick hill up. Captain llo.Auley went to the Oit7 Ball, 
got the assistance ot Sergeant Cb.ember• of the Oregon Police, and a 
man named Thibadeau, Special A&ent ot the Union Pacific Raill"oad Com
pany. A radio oall was put 1n tor accused. The three men went to 
the,home ot the Wite ot accused and surrounded it. The policeman and 
Captain Mo.Auley went to the front door, the Special Police Agent to 
the back door. Atter knocking, Mrs. Lichtblau, the wire ot accused, 
came to the door, was questioned and denied knowing the whereabouts 
of accused. As they were in the act ot leaTing, Thibadeau came around 
the house with the accused 1n his custody. Accused was taken to the 
police station and held there until the following morning, When Captain 
Mc.Aule7 took him to Boise (R. 11, E%. 3). The presence ot 11'. w. Thiba
deau and T. R. (lhambers and their assistance in the apprehension ot the 
accused in the manner and at the time and place alleged are corroborated 
by them. Thibadeau testitied that with the aid of a tlashlight he dis
COTered accused on a porch at the rear or his house, apprehended h1m and 
turned him over to Sergeant Oh.ambers. Sergeant Chambers loaded him in 
the car, took him to the City Hall and placed him in the Ontario Cit7 
Jail. Sergeant Cb.ambers turther testitied that he held accused in the 
cit7 jail at the request ot Captain Conrow ot the Boise.District Head
quarters; . that accused submitted to arrest and all demands willingl7, 
but did question the witness' authority to make the arrest. Accused 
was turned oyer to Captain Mo.Auley the next morning at 9 a.m. , along 
with all property end papers, which included tv.o Govermnent checks 
that had been taken trom his person (R. 12, Exs. 4, 5). 

4. The evidence with reference to Specification 2, Charge III, 
may be summarized as follows: 

Captain William Stilwell Conrow, Cavalry (D.O.L.), Executive 
Officer, Boise District, Civilian Conservation Corps, Boise, Idaho, 
testified that on or about August 25, 1938, accused stated officially 
to him as District Executive Officer, that he had returned the Camp 
Exchange records pertaining to CiTilian Conservation Corps Compan.7 
1271 by mail on or about August 15, 1938; that these records had been 
mailed rrom Three Creek, Idaho; that this stateme,nt was false end un
true, since the said records were later recovered from the footlocker 
of accused at Ontario, Oregon, and had not been mailed as he stated 
(R. ll, ~· 2). 

- 6 -
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Second Lieutenant John F. Lukens, 38th Infantry-Reserve, 
testified that on or about August 26, 1938, he found the Camp Ex
change records of Camp m.~3, Company 1271, Nyssa, Oregon, in the 
·footlocker of the accused in Ontario, Oregon; that he, in the 
capacity of an inspector under instructions of Captain Conrow had 
been trying to find these records for about three days; that he 
had ma.de a thorough search of Company 1271 and Camp 00-110, Three 
Creek, Idaho, and that he placed tracers on the records 1n the 
Post Offices of Nyssa and Three Creek. He was told by the accused 
on or about the 26th that he had possession of the records and had 
had them all the time; accompanied by accused he proceeded to 
Ontario and recovered the records from the footlocker of accused 
(R. 108, 109). 

Previously accused had expressed great surprise that the 
records had not arrived at Camp 1271, he stated that he had mailed 
them from Three Creek Post Office, he laler told the witness that 
he had not mailed them but had given them to a truck driver and 
stated that the truck driver had mailed them from Three Creek Post 
Office. These stories were told by accused on August 25th and 
August 26, 1938 (R. 109). 

Lieutenant Lukens and the accused then went from Nyssa to 
Hagerman, then to Three Creek, where Lukens interviewed the truck 
driver who informed him that he had mailed the records :f'rom Twin 
Falls. Lukens and accused then started tor McCall, Idaho, and on 
the way up there accused stated that all previous statements were 
untrue, that the records were in Ontario • .Arter completing some 
business in McCall, I.ulcens and accused, next morning, went to 
Ontario and got the records from his locker (R. 110, 111, 112, 
196). The footlocker from which the records 1n question pertain
ing to Company 1271 were taken was 1n the back end of the car of 
accused parked out on the lawn at the back of his house (R. 115, 
118). The accused stated in a sworn statement dated September 
1, 1938, that with reference to the records of the Camp Exchange 
he falsely stated to the District Executive Ot1'icer in answer to 
a Qirect question that he had mailed these records to Company ~71, 
when as a matter or tact, the books had not been mailed at all (R. 
28, Ex. 11). 

The accused at his own request was sworn and testified 
that on October 11, 1~37, he arrived at Nyssa, Oregon, with Company 
1271 which came from the Second Corps Area. He details at great 
length the many vicissitudes attending his service and family af
fairs from that date to the date· of trial (R. 175-231). 

- 7 - '· 
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The testimony of accused, with reference to the specifica
tions and charges of which ha was found guilty, may be briefly sum
marized as follows: 

The accused testified that on or about .August 4th while 
in Boise, Idaho, ha requested a three days' leave of absence, ef
fective August 8th. He wanted to spend this leave at home with his 
family. The leave had been approved. However, upon his return to 
camp, Lieutenant Onffroy greeted him with these words: 

"'Capt.Conrow called and told me to tell you to 
get the hell out or here and go to Three Creek and take 
over there.' He said get packed and get a.own there. I 
said O.K. but how about the inventory. Lt. Onffroy told 
me to turn over the Exchange to him and to take the books 
with me and that he would take the inventory and that I 
could take the books and have them audited. It was against 
regulations to take them. from one camp to, another, but this 
message indicated that something terrible had happened and 
that it was very important that I should get out as fast as 
I could.***•" (R. 187, 188.} 

Accused also testified that at Boise on or about August 23, 1938, he 
told Captain Conrow that he had mailed the books in question to Lieu
tenant Onffroy (R. 193, 194}; that later on the way to McCall told 
Lieutenant Lukens that the records were in his footlocker (R. 195); 
that on the morning or August 29th, accused was placed in arrest at 
Camp SCS-9, Black Canyon, Eum.ett, Idaho (R. 195, 196), sometime af
ter which he tried to get pemission to go to see his wife, her baby 
had been born in the latter part of June and he had not seen her dur
ing July or August, and he did want to get heme and see her•.· She was 
worried about what was going on and he made a nwn.ber of requests and 
even asked for an amed guard to take him home. His personal funds 
had run out, his pay and allowances had been stopped (R. 197), and he 
could not give her a definite answer about funds. On September 3, 
1938, accused wrote a letter to Lieutenant Lukens in Which he re
quested an opportunity to see Uajor Jones, in order to arrange a 
transfer of his arrest to Ontario, he stated that his wife was really 
breaking dovm under the strain and that he was afraid that unless the 
investigation was m expedited she would really have a breakdown of 
a serious nature (R. 87, 88, Ex. 34). Accused was granted permission 
to see Major Jones and saw him on SeptEllllber 8th, on which occasion 
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Major Jones was requested by accused to release his pay and allow
ances. This request was flatly rerused as was the request of ac
cused to have the place oi' arrest changed frou &Lin.ett, Idaho, to 
Ontario, Oregon (Ex. 42). Following the denial of these requests 
he received a call from his wife on Septeinber 21st and decided that 
he had to leave the.camp, he Just had to get home. Ee felt then 
that even if he was cutting off his head he just nau to leave. He 
let't about six o'clock, he did not sneak or run out 01' camp, just 
walked out, went to the highway and was fortunate enough to pick up 
a couple of riues, right to his door (R. 198). 

5. The evidence shows beyond a reasonable doubt that the ac
cused broke arrest ana made a false official statement as alleged. 
The breach of arrest and the making 01' false statement were ad
mitted by accused in a letter (Ex. 11) and also shown in his tes
timony before the court (R. 194, 198). The accused offers in ex
planation and extenuation for his 1'alse statement about mailing 
the records, his lack or' confidence in Captain Conrow; and for 
his breach 01' arrest his anxiety about his wife and baby. His 
wife was ill and penniless and had recently given birth to a baby. 
He was denied the privilege or leave prior to being placed in ar
rest and subsequent to arrest a stoppage was placed against his 
pay. After he broke arrest, he was confined in a cell in the guard
house at Fort Douglas. He was not permitted to draw any pay from 
July 31, 1938, to the date of trial. His wife and child, with a 
new baby born, were in a state of destitution. The letter confirm
ing the arrest or accused lEx. 41) contains certain matters relating 
to his receipt of mail which impose improper and unreasonable con
ditions. The extenuating circumstances offered, and unreasonable 
conditions imposed, are not such as to affect the validity or the 
arrest nor remove the guilt of accused 1n making the false state
ments. 

6. Accused was, with1nis own consent, ordered to active duty 
which expired by its terms on December 19, 1938. The proceedings 
by the court were completed prior to the last-mentioned date. ~uris
diction or the court-martial having attached while the individual was 
on active duty, and therel'ore subject to military law, it continued 
for all purposes ot trial, sentence and execution of the sentence 
(CM 20:3869, Lienhard, and cases cited; CM 210678, ~). 

7. The data on the charge sheet, dated September 27, 1938, show 
the accused to be age 28, rate or pay $125 per month, no allotments to 
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dependents, no Government insurance, and to re.nk :trom 5-24-37. Sum
mer Training Camps: Camp Dix, New :rersey, from 7-8-35 to 7-21-35; 
Camp Dix, New 1ersey, 7-5-36 to 7-18-36; Second Corps Area, Civilian 
Conservation Corps, trom 6-21-37 to 10-10-37; Boise District, Civilian 
Conservation Corps, 10-11-37 to date. 

a. The court was legally constituted. No errors injuriously af'
tecting the substantial rights ot accused were committed during the 
trial. The Board of' Re1'1ew is of' the opinion that the record of' trial 
is legally suf'ricient to support the :tindings of' guilty and the sen
tence. Dismissal is authorized upon conviction ot Tiolation of' the 
96th Article ot War. 

e Advocate. 

- lO -
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Board ot Review 
CM 211095 1st Ind. 

War Department, J.A.G.o., liar. 13, 1939 • To the Secretary or War. 

1. Herewith transmitted for the action ot the President arc 
the record ot trial and the opinion of the Board ot Review in the 
case of Second Lieutenant Leo Lichtblau, Infantry-Reserve, ~5th 
Infantry. 

2. I concur in the opinion of the Board of Review that the· 
record of trial is legally sufficient to support the findings and 
sentence. I recommend that the sentence be confirmed but, 1n view 
or extenuating circumstances disclosed in. the reoo~ or trial, that 
the sentence be remitted. 

3. Inclosed herew1th is a draft or a letter tor your signature, 
transmitting the record to the,President for his action, together· 
with a form. of lb:ecutive action confirming and remitting the sentence. 

tli-utttfttat ~ 
len 'I'. Gullion, 

Major General, 
The Judge Ad.vocate General. 

3 Incls -
Incl l - Record or trial. 
Incl 2 - .l)rft. or let. tor 

sig. Sec. or War. 
Incl s - Form or Jtmoutive 

action. 
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In tits Ott1oe ot The 1udge Advocate Generu 

Washington, D. o. 

Board ot Review 
CU 211218 

F• b. 23, 1939 

UN IT ED S 1'.A T li: S 

. v. 

Private CLYDE W. FLElilNG 
(6881630), Base Head
quarters & 20th Air Base 
Squadron. 

) 
) 
} 
) 
) 
) 
) 
) 

mILIPPINE DEPAR'Jl.!mr 

Trial by- G.C.M., conTened at 
Kanila, P. I., December 6, 
1938. Dishonorable discharge 
and confinement tor one (1) 
year. Disciplinary barracks. 

.HOIDING by- the BOARD OF REVI:w.' 
ICING, FRAZm and CAMPBELL, J'udge Advocates. 

l. The record of trial in the case 01' the soldier named above 
bas been examined by the Board .01· Review. 

2. Accused was tried upon the 1'ollowing charge and speci1'1cat1on: 

CHARGE: Violation 01' the 84th Article or War. 

Specification: In that Private Clyde w. Fleming, Base Head-
quarters & 20th Air Base Squadron, did, at or near 
Nichols Field, Rizal, P. I., on or about Sept. l.5, 19:38, 
wrongrully dispose or by selling one ll) cotton khaki 
coat of the value of t3.67; twenty (20) cotton drawers 
of the value 01· $5.20; two (2) O. D. flannel shirts ot 
the value of $6.32; two (2) denim working trousers of 
the value ot il.84; two (2) denim working jumpers of . 
the value of $1.'74; twenty (20) cotton undershirts ot 
the value of $3.60; tv~ (2) rayon hat cords or the value 
ot $0.12; eight (8) cotton khaki trousers of the value 
ot 014.16; tl'IO (2) u. s. collar insignias of the value 
of $0.14; one (1) new pattern, rubberized, dismounted 
raincoat or the value ot $3.53; one (l) pair of spiral 
leggings of the value or $0.81; one (l) pair or garrison 
shoes ot the value of $4.ll; two (2) pairs of service 
shoes of the val~e ot t6.66; two (2) waist belts of the 
Talue of $0.26; tv.o (2) pair ot woolen o.d. gloves ot 
~he value or $1.26; sixteen (16) cotton handkerchiets 
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of the value of to.64; two (2) o.d. service hats or the 
value or $4.54; one (l} black necktie of the value of 
$0.26; ten (10) pairs of cotton socks of the value ot 
$1.00; eight (8) pairs of light wool socks of the value 
ot $1.60; one (l} leather belt, with keeper, of the value 
ot $0.76; one (1) pair of heavy leather gloves of the 
value ot $0.71; one. (1) denim working hat of the value ot 
$0.22; twenty-one (21) yards of khaki cloth, shade ffF", 
of the value of $10.08; - total value about $73.23, is
sued for use in the military service of the United States. 

He pleaded not guilty to and was convicted of the specification and 
charge. No evidence of previous convictions was introduced. He was 
sentenced to dishonorable discharge, 1'orfelture of all pay and allow
ances, and continement at hard labor for one year. The reviewing 
authority approved the sentence and transmitted the record under Article 
ot War 50i. 

3. The Board notes a number of irregularities, as follows: 
• 

!!.• The original order appointing the court, paragraph 1, 
Special Orders No. 250, Headquarters Philippine Department, November 
25, 1938, lists thirteen persons as members ot the court or of the 
personnel of the prosecution or defense. Three days later an amenda
tory order was issued, paragraph l, Special Orders No. 252, November 
28, 1938, making changes as to six ot those persons. On the same day 
still an.other emendatory order was issued, paragraph 3, Special Orders 
No. 252, November 28, 1938, detailing two additional. members for the 
trial or this case only. The next amendatory order, four days later, 
paragraph 2, Special Orders No. 254, December l, 1938, relieved one 
of the members added rour days before and substituted another oftieer 
ror him. Four days later, still another order, the ti!tb relating to 
this court, paragraph 2, Special Orders No. 257, December 5, 1938, 
made still enother substitution. In the JJanual for Courts-Martial, 
Appendix 2, footnote on page 231, it is said: 

"A succession or orders modifyiD.g an order appointing 
a court-martial is liable to result 1n serious errora. Wilen 
practicable it should be avoided by appointing a new court." 

The Board thinks that the caution just quoted trom the Lianual should 
haTe been heeded 1D. the present case. 

- 2 -
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J!.• The order of reference 1'or trial 1s as follows: 

"1st Ind. 

"Headquarters Philippine Department, Manila, P. I., 
November 23, 1938. 

"Referred for trial to Captain Robert L. Schoenlein, 
Air Corps, Nichols Field, P. I., trial judge advocate of 
the general court-martial appointed by paragraph 1, Special 
Orders No. 250, Headquarters Philippine Department, Novem
ber~. 1938, as am.ended. 

"Dnployment of an enlisted reporter is authorized. 

"By COI!lI!lB.D.d of Major General HUGIDS: 

"H. H. Sepulveda 
"H. H. SEPULVIDA, 
"Major, A.G.D., 

"Assistant Adjutant General." 
(Underscoring supplied.) 

The above indorsement is dated November 23, 1938, but refers the charges 
to a court appointed November 25, 1938, two days later. Furthermore, 
Captain Schoenlein was not trial judge advocate or this court on either 
November 23, for the court bad not then been appointed, nor on the 25th, 
for Captain Porch was then trial judge advocate. Captain Schoanlai:D did 
not become trial judge advocate until November 28, on which date en order 
was issued detailing hi.lll to that duty. The court met on December 6. It 
has been held that 11' a court to which a case has not been referred tries 
it, the reviewing authority may ratify the court's action in so doiDg 
and act upon the sentence (Dig. Ops. JAG 1912-30, Supp. VII, sec. 1318). 
By like reasoning, the irregularities mentioned 1n this subparagraph are 
not fatal. 

c. The prosecution introduced eTidenoe ot a conteasion be
fore any evidence of the corpus delicti (p. 9). (ll.C.M., par. 114 ~ 
page 115, lines 27, 28.) This irregularity would not have been aerioua 
if the prosecution bad later introduQed proper proof of the corpus ~
licti aliWJ.da the confession. 

4. The Board concludes that the :rorego~ irregularities, regret
table as they may be, did not injuriously affect the substantial rights 
of accused or destroy the validity of the findings and sentence. 
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5. The Board considers it unnecessary to set out the evidence 
1n detail, but it may be thus summarized: 

~· The clothing enumerated 1n the specification of the 
value alleged was issued to accused. 

~. On September 26, 1S38, accused volUlltarily co~essed that 
he had sold all his olothi.Dg, and th.at he was too drunk to remember to 
whom he had sold it. At the t1me of his contession accused was sober 
but showed atter effects of alcohol• 

..2,. Upon inspection, accused's lockers contained no clothing 
whateTer. He admitted th.at the coveralls which he was then wearing 
were borrowed. 

~. Accused voluntarily took the stand and testified that he 
lett the post iriday, September 23, weari.Dg a borrowed uniform because 
he had none of his own that was clean, and leaving his O'Wll clothing in 
his barrack bag, and remained absent drinking until Saturday at retreat, 
when he returned to his barrack and went to bed. When he awoke Sunday, 
his clothing was missillg. He reported that fact »on.day morning to the 
first sergeant, and, 1n answer to the latter's question, said that he 
had sold it. On the stand he denied that he had done so. 

6. The most important question presented by the record is whether 
there was sufficient proof of the corpus delicti aliunde the co~ession. 
The l.ianual for Courts-Martial, paragraph 114 ~ says: 

"An accused can not be convicted legally upon his un
supported confession. A court may not consider the con
tession of an accused as evidence against him unless there 
be 1n the record other evidence, either direct or circum
stantial, that the offense charged has probably been com
mitted; 1n other words, there must be evidence of the 
corpus delioti other than the confession itself.*••. 
This evidence ot the corpus delicti need not be suffioient 
ot itself to convince beyond reasona'ble doubt th.at the ot-
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1·ense charged bas been cox:l!ll.itted, or to cover every ele
ment 01· the charge, or to connect the accused with the 
offense.•** In a case of alleged larceny or in a case 
of alleged unlawi'ul sale evidence teat ~ne property in 
question was missing under circumstances indicating in 
the first case that it was probably stolen, and in the 
second case that it was probably unlawfully sold, would 
be a compliance with the rule." 

7. Four previous cases have been before the Board of Review in 
which accused v:as convicted 01· unlawful sale of Government property 
and in which the evidence was substantially the same as that here ad
duced, i.e., proo1· 01· a shortage in property issued to accusea, plus 
a confession by accused that ne had sold such property (Cll 159283, 
Nelson; Cll 187168, Greene; CM 188211, Hornsby; CU 193828, 1iorande and 
kingo}. In those cases it was neld ~hat proof or the corpus delicti 
was insufficient and the convictions were set aside. In the case last 
oited, the Board saia: 

"In the instant case there is not a scintilla 01· evidence 
or recora, other tha.~ the confessions, to indicate that 
the blankets were probably sold. 1'he mere facts that the 
property w~s missing ana 1,nat the accused had an opportunity 
to take it are circumstances which do not logically touch 
the corpus delicti, i.e., tte sale, and under the rule an
nounced in the Daeche case, supra, are, in the opinion or 
~ha Board or Review, insufficient as corroborative or the 
confessions in this case.•**•" 

In each or the cases cited, the.Board, with the approval or The Judge 
Advocate General, held the record legally insufficient to support the 
findings and sentence. In the case last cited, final action vacating 
the sentence was taken by the President of the United States. 1'o the 
same effect in principle are Goff v. United States (257 Fed. 294); and 
People v. ~ (55 Pac. 698)-.-

8. The Board can l'ind no ground for dif1'erentiation between the 
present case and the four cases cited in the preceding paragraph. It 
therefore 1'ollows them and holds the record of trial legally insuf
ficient to support the 
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McFheracm, Georgi&, J"an.U&r7 l&, 
19~. Dial:lonorable cliacharge, 
to;aJ. torteituna, and continement 
tor one (l) year. Diac1pl1nar)' 
Barraclca. 

HOIDING b7 the BO.ARD OF REVIE'I 
KING, FR.lZER, end CAMPBELL, J"udge J.4vocatea. 

1. 'fhe record ot trial 1n the cue ot the soldier named e.bove baa 
been eDmine4 bf the Board ot Review. 

a. J..ocuse4. ne triell upon the following charge and specificatioll: 

CffARa&: Violation ot the 93rd Article ot War. 

Specitioation: In that Printe John D, Wyatt, Intantry 
(Unasgcl) Hawaii, did, at Fort UcPheraon, Georgia, 
on or about November 111 1~38, camnit the oruu. ot 
sod~, by feloniously and against the o~der ot 
nature have ce.rnal connection, per anus, with 
Ge~eral Prisoner Albert H. Reiainger• 

.ucuse4 pleaded not guilt1 to and n.a found gu1lt7 ot the charge 
and apecitic&tion. No eVidence of previous conviction.a we.a introduced. 
He waa sentenced to dishonorable discharge, torteiture ot all PBY' and 
illowsnees, and confinement e~ hard labor for one (l) year. The 
r•Tialdng authority.approved the sentence, designated the Atlantic 
Branoa, United States Disciplinary Barracka~h~vernore Island, New York, 
as tu place ot continement, and tre.nsmi ttecr"Tecord ot trial tor action 
under Article of War 5~. 
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3. The evidence 1n chiet tor the prosecution consists ot the 
testimony of two witnesses only, Privates McPherson and Timanus, who were 
at the tLe of the alleged offense fellow prisoners with accused end 
General Prisoner Reisinger in the guard house at Fort McPherson. McPherson 
testified (p. 4) that accused and Reisinger went to one of the solitary 
cells, where they committed sodomy in the sight of five to nine other 
prisoners; that the Witness pushed through the crowd into the cell e.nd ob
served the act from two feet away; that Wyatt tirst played with Reisinger's 
penis, then drupped his (Wyatt's) shorts; that Reisinger then ccamnitted · 
sodomy upon Wyatt :per~; that the witness is sure that penetration oc
curred. NJ force was used on Wyatt. 0n cross-exa.minatlan the witness 
denied tbat he drank any liquor wi1ile a prisoner. He ad.mitted that, when 
called before Major Gordon with other prisoners, he had·aaid that he had 
seen nothi:ig; th:::t he had said so because he was afraid o.f being mis
treated by other prisoners by whom he had been threatened, and that men 
had been beaten up and had their jaws broken in the guard house and nothing 
done about it, that there is a gang there that takes matters into their 
own hands, and that when the witness got out ot the {;USXd house he told 
the truth. 

4. The other witnesa tor the prosecution, Private Timanus 
testified (p. 15) that on the eTening in question a crowd gathered around 
the next to the last solitary cell, but that he (the witness) could not 
see what was going on inside, that he heard men holler, "Shove it in 
deeper," and "Fuck him," and sturt like that. The Witness then went to 
the shower room; and, while he was taking a bath there Reisinger came in 
and wiped his penis with the witness• aook. Reisinger's penis was not 
then erect. Le.tar, aoeused came in and_took a bath. 

5. For the defense, General Prisoner Conklin (p. 21) testified that 
on the night of November ll McPherson ns halt drunk. He sa,r accused• 
Reisinger, and McPherson in the solitary cell together. He heard 
McPherson ss;y, •r.et me at him. I have got a cock he can't take." At 
the time McPherson had his hand in the vicinity or his own penis and 
seemed to be playing with it. The witnesa knew or no trouble between 
accused and McPherson. The witneaa 1a not sure ot the date that these 
events occurred. When the witneaa walked into the solitary cell, aocused 
and Reisinger were racing each other, accused in a 1tooping posture with 
his face on a.level with Reisinger•s hipa. Accused leaped up abruptly end 
the witnesa grabbed him by the shirt. Reisinger ran out. McPherson we.a 
standing at the left with hie penis in his hand. Prisoners Allen and 
Adams were outside the cell peering through a crack in the door. 

6. General Prisoner Reisinger called by the defense, denied (p. 29) 
that he comnitted sodomy with accused, but said that he aa,r aooused end 
McP~erson do so. He testified that McPherson was very intoxicated. On 
crosa-e:xmnination the witnesa admitted that this is his third time in the 
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gqar4 house. an.cl that he had been there :t'ifteen m:Jntha. He admitted 
tak1118 a ahower the night o:t' November 11, but denied seeing Time.nus or 
picking up ~hing in the sh.:>1,er room exce:pt so~.p. 

,. J.ccusecl at his own request testified (p~33) that on the night or 
NoTember 11 he weAt to the last solita;.·y cell with Reisinger, talked with 
kim there, and traded a pocket book for tobacco end a ate.mp, but denied 
co=nitting aodOJey". No one else was nth them. 

8. The court thereupon called as its witnesses the first sergeant 
or McPher10n's company (Patrick, p. 43) and the cor~oral of his squad 
(White, p. 45), both or whom testified faTorebly as to McPherson's veracity 
and oharacter. 

g. The defense offered, arter the findings of guilty and before im
position of sentence, the report of a board of medical officers on the 
mental condition of accused (Exhibit l for the defense); which found him 
ae.ne. competent to cUtterentiate between right and wrong, and intelligent. 
The clinical record indicates the diagnosis to have been (1) no mental 
disease found, {2) constitutional psychopathic state, inadequate person
ality, without psychosis. Attached to the report is correapondence with 
the State Hospital., ,1orcester, Massaohuaetta, showing observation and 
treatment therein on several occasiona and a diagnosis o:t' psychopathic 
personality without psychosis. 

10. There is an error in English gramoar in the specification, in 
that it uses tbe present tense, •have•, when it sh.;uld use the present 
participle, •na.Ving". The specification also alleges sodolllY' ~ ~", 
though aa a matter or Latin grammar, the noun should be in the accusative 
case, "per ~". As the meaning is clear, these gre.nmiati.cal errors are 
or no legal importance. 

11. General Prisoner Reisinger, though denying that accuse! and he 
coDlllitted aodolllY', aa alleged in the speci:t'ication, testified"that he saw 
accused and McPherson io so (p. 29). Such testimony was improper, in 
that it related to a supposed offense by accused other than that for which 
he was being tried. MCM par. 112.!?,, page ~2, lines 8-15. However, as 
the improper stat8Ill6nt was brought out b~ a 4irect and specific question 
or the defense (top p. 29), the Boai·d feela that under the principle, 
"Vole:nti ~ ill inJuria", accused's substantial. rights were not injured. 

12. It is well established by numerous deciaiona of the courts that, 
if Yitnesa A is contradicted by witneas B, called by the opposite party, 
the party who called A to the stand tr1J.Y not introduce evidence of A'• good 
reputation for veracity, as mere contrediction of a witness does not con
stitute impeachment o:t' him and A's reputation has not been.1.mI,eached e.nd. 
must be assumed to be go~ (Bishop or Durham T. Beaumont, l Campbell 206; 
Louisville &. Nashville R. R. Co. v-:,.rccII"sh • 115 Fed. 268; ~ v. United 
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States (3 ~ed. (24) l<>t.); Harris T. United States (16 Fed. (24) 117); 
Cn:-eellleat on Bvidence (l6tk ed., •eca. 469, 469 a); Wigmore on :l'ri
dence (sea. ll09, and cues cited 1ll note l}; cases cited 1n note, 
12 L.R.A. N.S. 364). Alao tke Board ot Review and Tha J"udge Advocate 
General haTe eo held 1a J18n7 caaea (Dig. Ope. 1AG 1912-30, sec. 1291; 
Bupp. VII to abon, aeo. 1291; CK 190~9, Shettield; CK 195687, Stans
~ CDL 1963'11, Steenberg; Oll 19886~, Soeebee; OK 201710, Repo'iiii"; 
CD1 201997, Kelloa.; OK 202250, de Ramos). In ita op1Jl1on ill the Kellon 
case, the Board diacuased the que'at'i'oi on prb.ciple od authorU1 1n 
801118 detail. 

15. The Boe.rd was at tirst disposed to th111k that the preaent 
case fell Within the 88Jll8 class aa those cited, and that, tollowiJ2& 
th811l, the conT1ct1o:a sboul4 be an aside. It 18 true that there are 
tound ill the present oaae, u ill thoae cited, an atrirma.Un aidaaa\ 
b)" a witne•s, followed b)" a direct contradiction by one or aore wii
Jle&SH called by- the opposite party. It this wre all that there-.· 
1n the record atfeotlng the question. illVOlTed, the same OOJlclu•ion 
would follow as waa reached 1n the caeea cited, nemely', thd since t~ 
tirst Witneu had not been lllpeached, but merel7 contradioted, :ao ni
d.enoe ot his good character 18 necessary or adm.1asible. lht a.u a4-
d1Uonal. el~nt 1• tound 1n the present ease. IJ baa bee:ll abon 
(ante, par. 2,-tb.1• holding; noord, pp. 9, 10), KGPherlK>:a, theprill
c1pe.l. witness tor the prosecution, admitted on croas-e:unn1aet1on that 
he had previoual1 atated to Major Qordon that he •dicb:L't aee an,"thillg•. 
In other worda, the witneas adllitted 011 cross-examination JDakhtg prior 
statements contradicted 1,y hi• preHnt testiao:IQ'. Does adllliaaioa or 
proot ot prior inconsistent statemente by a w1tJleH allow the party 
calling him to attampt to rehabilitate him. by eTidence ot hie goo4 
reputation tor Teraoity? That ia the quest1oa preaente4 by thia oue, 
a di:t:f'erent quesUon trall that decided in the cases-cited. So tu u 
the Board oen ucertain, the queatioJl haa DeTer been decided by the 
Board UseU, 1'he J"udge AdTOcate General, or the J'ederal couna. !he 
Circuit Oourl ot Appeela tor the Sina Circuit has, lLowner, iatillatecl 
ita opinion on the subJeot. IJl ~ T. United StatH (8'1 J'ed. '101), 
atter the defendant had teatitiecl 1n hi• own behalt, hi• couaael ooa
ten4ed that dete:n4qt•a character ha4 beea iapee.ohed b7 the C1'088-e:r

am.1Dat1oa to whioh he ha4 been aubJeohd u4 offered mden•• ot hi• 
good reputation tor Teraoit7, whiob. wu excluded. Apparentl.1', no prior 
inconsistent atateaunta wre p1Vf:ed• The Cirov.U Oourt ot Appeals aa14 
(p. 714.).: 

•• • • .A caretul r.eecUJig ot 4efen4a.n.t '• 01'08a...mbaUoa 
tail• to diaolose &Jl7 grouad tor the ada1aa1oa ot eTideno• 
ot hie general :repu-ta·u.ea tor "truth ani TeracU7. Th• 
tact that contradiotiou u:18t between. hie teatt.o:117 IUl4 
that ot other wituuee a.ttorde DP O"OUd tor U• aam1ea1on. 
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1 Qreenl. Jw. aeo. "63. In hi• cbarachr aa a wUneae, 
detendant is not entitled to any priTilege not extended 
to other witlleaua. B.apn T. u. s., 157 u. s. 301, 305, 
15 Sup. Ct. 610; u. s. T. Holli•, 4.3 J'ed. 24.8. IA general, 
where DO attempt baa bee made to impeach him. by nidence 
pt bad oharacter, s:, EL contradictory statements, or by the 
croH-eDm1uet1on, he O&DJ10t corroborate his testimon7 or 
giTe it weight b7 uidence ot his general reputdi0:11 tor 
t:ruthtulaeas; nor will his own Tie• ot the ettect ot hia 
croaa-examination make such testimon7 competent.**•.• 
(Underscoring supplied.) 

n 1a proper to !Ater :trom the words underscored that the court was 
ot opinion tbat, it it had been ahown that the detendellt had preTioual7 
made contradictory statements, he might afterward otter eYidence ot hi• 
good reputation tor t:ruthtu.ll:less. The above passage was quoted with ap
proTal 1n a later opinion of the same oourt b:, De.7, :r., labr a justice 
ot the Supreme Court, 1a LouiSTille &. Na.shTille !• !• ~. T. KcOlish 
(ll5 Fed. 268, 270). In Tin ot the silence ot the Menual tor Courta
Martial on this point and th• reterance in the 38th Article ot lier to 
9th• rules ot nidence generally recognized 1n the trial of criminal 
oaaea 1n the district courts ot the United States•, even an 1.nterence 
or diotum ot a Federal court on a queatio:a ot evidence h of weight. 

1~. Acoording to Professor Wigpiore'• treatise on Avidence, section 
1108 and note 1 (where the cues are collected), the authorities are 
about equally diTided oa the point whether admission or proo1' ot prert
ou• statements inconsistent nth a witnesa' teatimo:'111' allows the part7 
calling the witneas to introduce eTidence ot his good reputation tor 
TeraoU7. A leading caae 18 People T. Rector (19 Wendell (N.Y.) 583), 
in which the Supreme Court ot Judicature ot New York in 1838, by a Tote . 
ot two judges to one, admitted such eTidence. Tb.at waa a murder case 
is which on• Gillespie testified as an eye-witness tor the detenae. 
The prosecution brOught out that on a previou• occaaion Gillespi• had 

~isaTowecl all knowledge ot the transaction•. The defense thereupon ot
tered to proTe Gillespie's good reputation tor truth, Which 'testimOJlY' 
the trial court rejected. The Board makes the tollowing quo~ation• from 
the opinion ot the two judges comprising the majority 01' the Supreme 
Courli 

Oown, 1. (p. 563): • 
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•• • • lllt With great dererence, I ask, do not discrep
ancies of statement in themselves go to general char
acter? T"ney are not like a contradicting witness on 
the fact itself, nor do they bring the matter to a mere 
test of memory. How do they operate 1.n connnon under
standing? Either to eTince a dangerous levity and ver
satility, or down right dishonesty in representing a 
:matter 01' tact.**•.• 

Nelson, C. J. (pp. 611, 612): -

"Now, what is the ground and reason tor allowing a 
pe.rty to introduce general evidence in reply to fortify 
end support a witness vmo has been impeached? It surely 
is not because the impeachment has been effected by the 
testimony of witnesses, or by general evidence as to 
character, or in a particular way - all this of itself 
can be or no great importance - but it is because the 
impeachment, the effect ot the proof, in whatever way 
introduced, tends directly to overcome the presumption 
or good character upon which the party had a right 1n 
the first instance to rely; because a material part of 
his proor is struck at by shaking confidence 1n the in
tegrity and truth or the witness upon wbom it depends. 
For this reason the presumption of geod character may 
no longer exist; it may h.aTe been overthroWll by the 
torce ot artirma.tiTe eTidence, and the tacts which were 
proved, and material to the support of the principal 
issue, before depend.ant upon this presump.tion, must stand 
or tall by evidence rebutting the impeachment; if th.at 
can be remoTed, the presumption reviTes, and the racts 
are again sustai.ned upon the good character of the witness. 

"Regarding then the principle upon which testiJDOny 
1n reply to the impeachment 01' a witness is admitted, and 
the grounds and reasons upon which it rests, the court should 
rather look to the effect of the impeachment, than to the 
mode and manner 1.n which it is brought about. It can be ot 
little concern to a party whether the moral character or his. 
witness is destroyed by the testimony of others called to 
speak to it, or by a cross-examination. The et1·ect upon 
hilll, to the extent or the impeachment, is exactly the same; 
he loses the benefit or the evidence in both cases, and tor 
the same cause - the discredit of his witness. It it be 
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competent then to rebut the effect or the impeachment in 
the one case, and thereby reinstate the character and 
credit of the witness, I am incapable of comprehending 
the distinction that 1'0Uld deny the like indulgence 'to 
the other.•*~." 

15. In another case involving the same point, Clem v. State 
(33 Ind. 418), the court, speaking by Frazer, J'., said\pp. 427, 428): 

"Evidence or the general good character of a witness 
ror the State was allowed, over the defendant's objection, 
e.t'ter the de!ense had impeached the witness by proof of 
statements made by him contradictory of the tacts to which 
he had testified. This action of the court below was in 
accordance with the decision of this court in~ v. Bond, 
29 Ind. 555 1 which we are asked to reconsider. The sole 
object in asking a witness whether·he had made stat$!n.ents 
elsewhere not in accordance with his test1mony, and upon 
his denial, calling other witnesses to show that he did 
make such statements, is to create the belief that he is 
not a credible witness. Im.peachmellt or a witness by proo~ 
of his bad character is intended to accomplish exactly- and 
only the same thing. The statements and the bad character 
are alike immaterial, except for the single purpo:ae of ~
tecting the credit or the,witness, and it is not easy to 
say that the two methods are not about equally efficient 
1n accomplishing the end. In either case, the credibility 
of the w1tness is impaired; nor is this incidental, .!'ts ill 
the case of a contradiction between witnesses as to a 
material tact. Ir it is just in the one case that a party 
should be permitted to establish the credit of his witness 
by showing his good character, it is alike just in the other 
case. The sole question 1n each ia, wbs.t credit should be 
given to the impeached witness? And any distinction between 
them as to the kind of evidence allowable, or which admits 
it 1n one case 8Ild excludes it 1n the other, is technical, 
and, it seems to us, without any foundation in Justice, 8l1d 
is not even supported by the argument 01 convenience.•**•" 

16. In State v~ Ma.f'e:!d (250 Mo. 355, 157 s.w. 3M), 1n which the 
defendant was~d ror the larceny of two horses, the court aa1d: 
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••**The detenae had sought to 1.apeach the testi
mo117 01· the witness Compton by almost nery meant1 lcnoWJL 
to the law ot eTidence, • * •. The derenae had proTen 
the convictioll ot Compton ot :petit laroeJlY'; they bad 
shown many Tariant statements ill paie as ha.Tin8 beeii 
made by hilll; and the theory or the defense, Which na 
:tlllly developed, was that Compton had hiuelf stol8ll 
the two horses and sold them to defendant and Will Mag
gard. This was both the shadow and the substance ( the 
woot and the warp) or defendant's case. They assailed 
him with 'horse, toot, and dragoons,• tigurat1vel7 (and, 
as it may be said upon the tacts here, literally also), 
alone omitting, in their et:rorts to impeach him and bree.k 
him down, 1mpaacbm8llt by witaeasea as to his genere.1 repu
tation tor truth and veracity. 

•conceding the general rule or inadmisaibility as 
applying ordinarily to the evidence elicited, does the 
well-known exception apply' upon the doctrine ot susta1D.
in8 or rehabilitating an impeached Witness? We need not 
here pick and choose with care and nicety the Tarying 
methoda known to the doctrine of rehabilitation as de
pendent upon the manner of impeacl:unent used or sought 
so to be. All attacks save one, to wit, impeachment by . 
witnesses tor bad reputation tor truth and veracity, were 
used. Where a witness ia impeached by proof ot variant 
acts or statements, r~levant evidence or the witness• 
prior statements, correspondent with his test1.Jl.:>ny, are 
admissible for the purpose of rehabilitation.••* 

"On the cognate point raised by defendant that 1t 
was error to permit the state in rebuttal. to offer the 
test1mony of witnesses as to the general reputation ot 
the witness Compton, in the absence or defendant's otter
ing witnesses to impeach said Compton, we likewise~ 
that, since the defense had sought to impeach this witness 
in every other lege.1 way except by ofi'ering witnesses as 
to his general reputation tor honesty and truth and veracity, 
•~idence by witnesses called by the state in rebuttal on the 
genere.1 reputation ot Compton was admissible.*"'*•" 

17. State T. Roe (12 Vt. 93) was a trial 1'or erson, the burning 
ot a church, at whicii""one Scott testified tor the prosecution that on 
the night o:t the tire ( but before it) he followed the defendant and 
8.llOther person from his (the witness') house to the vicinity of the 
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church, and saw them. enter the churchyard. On cross-examination the 
witness adlll.itted that before "the court of enquiry" he had omitted 
that pert ot his present test1.Jl¥:)IlY' to the ettect that the defendant 
went to the 1.lllnediate neighborhood of the church and entered the 
churchyard. On redirect examination he stated that the reason for 
this omission waa that he had been threatened and was &!'raid or per
sonal injury. The prosecution then offered to prove by several wit
nesses the witness' good reputation for veracity, and, over the ob
jection of the defense, such eTidence was received. The Supreme 
Court ot Vermont held the evidence to have been proper. The sWJ.ar
ity of that case and the present will be noted. In each the defense 
brought out on cross-examination ot an illlportant witness ror the 
prosecution that he had on a prel1minary in~uiry into the very case 
kept silent as to the tacts concerning which he now testifies. In 
each case, the witness further stated that the reason for such silence 
waa tear or injury to himself'. In the Roe case, it was held that the 
prosecution might then introduce evidenctlof the witness' good reputa
tion tor veracity. Unless the~ case is to be rejected as unsound, 
the same result must follow in the present case. 

18. As has been said, there is no precedent binding the Board 
and the authorities are evenly divided. In such a situation the Boe.rd 
is at liberty to rollowthose cases which appeal to it as most reason
able and just. Arter mature consideration, it follows the cases already 
cited, for the reasons given by Chief' Justice Nelson and Justice Co'Well 
1n the Rector caae and by Justice Frazer 1n the Clem case, end hold.a 
the evid8llce ot l!'irst Sergeant Pe.trick and Corporal White as to the 
good reputation of' McPherson tor veracity to have been admiesible. 

19. The Board has not overlooked the tact that Professor Wigmore 
prefers the opposite view (sec. 1108), but it thinks the reasoning ot 
the opinions which it has quoted convincing. It notes also that Prof'essor 
Wigmore's objection to such evidence is not that it is unjust to the op
posite party, but that it is too remote end "it is not worth while to 
cumber the trial with it". The Board does not agree With the Tiew that 
,he evidence 1s too remote; but, even if' that Tiew be sound, the re
ceipt of evidence objectionable solely because too remote is unlikely 
to injure the substantial rights of' an acclllle<l under the 37th Article 
ot War. 

20. 1'here is enother conaideration specially applicable to courts
martial Which favors the receipt or such evidence. Tbe law member, trial 
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judge advocate, and defense counsel or courts-martial are seldom 
trained lawyers, and it 1s most necessary that our system or mili
tary law be not so technical as to be unworkable by such persons. 
The tendency of persons not lawyers tillillg such positions is to 
admit much matter which the str-ict rules or the law ot evidence 
would exclude as objectionable tor one reason or another. When, 
therefore, the precedents are eTenl1 divided, as here; the Board 
thinks it preferable to tollow those admitting the evidence in 
question, in order to reduce the errors and reversals, it no con
a14aration of logic or justice requires the opposite course. 

21. The Board has not overlooked the form or the questions put 
to First Sergeant Patrick. Arter proving how lo11g Sergeant Patrick 
had known McPherson, the prosecution continued its direct e:mm.ination 
of him as tollows: 

"Q. Sergeant, what is PriTate·M~Pherson'• worthiness ot 
beliet? 

"A. I believe it is just as good as you could get :f'rom a 
man in the service, sir. 

"Q.. What character would you give him.? 

"A. I would give him superior, sir." 

.According to the weight ot authority in the United States, the trial 
judge advocate should have asked First Sergeant Pe.trick, not his own 
opinion ot McPherson, but what we.a McPherson's reputation in his com
pany as to veracity (M.O.M., par. 124 ,k, p. 133, lines 9-23; · Wig,nore 
on Evidence, secs. 1610, 1985). A tew lines f'urther (p. 44), the wit
ness was asked: 

•Q,. Is he worthy of belie!? 

"A. Yes, sir. 

•i. Do you believe it he took oath to tell the truth, 
he would tell the truth? 

"A. Yes, sir." 

• 10 -
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According to the weight of .American authority, the above.questions 
should have been prefixed by "Knowing his reputation", or "From 
your Jmowledge ot such reputation" (same citations). :ait the Board 
thinks that the answers of the witness would not have been dirterent 
it th? questions had been in the proper form, and that the variance 
from that torm, though regrettable, did not injuriously artect the 
substantial rights of accused. The questions to Corporal White more 
nearly approached the proper form (pp. 45, 46). 

22. For the reasons above stated, the Board ot Review concludes 
that the record ot trial contains no errors injuriously ~acting the 
substantial rights of accused, and holds it to be legally sutticient 
to support the findings and sentence. 
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WAR MPAR~T 
Il1 the Ottice ot ~ J'udge AdTocate General {43) 

Waah1ngton, D. c. 

Board ot ReTiew 
CM 211260 

K&r. 23, ll.JJ9 

UNIT:SD S!'AT:StJ ) !'IRST DIVISION 
) 

Te 

PriTate mANK: J'. GROCBDIIAE 
( 6902781) , OOJII.JMlD.7 L, 18th 
Intantr,-. 

) 
) 
) 
) 
) 

Trial by o.c.M., conTened at 
Fort Wadsworth, Staten Island, 
New York, J'anuary 3, 1939. 
Dishonorable discharge end 
oontinem.ent tor ten (10) 
IIOlltha. 
racka. 

Disciplinary bar

ROWING by the :ooARD W rumJ!:f 
!IlG, JRAZllR ,md CAllPBELL, J'ud¢e AdTOoatas. 

1. '?he record ot trial in the case ot the soldier named above 
he.a been eDIDWled by tbe Board ot Review. 

2. Accused waa tried upon the 1'ollowin8 charge and. speci1'ications: 

CHARGE: Violation ot the 93rd Article ot War. 

Speci1'1cation l: In that Private Fre.nk: J'. Grochowialc, Co. 
L, 18th Intantry did at Camp Perry, Ohio, on or about 
August 25, 1938, feloniously take, steal, and carry 
away one Pistol Automatic, Cal. 4b \iovernment Model 
1911 A-1 No. C 141418 with holster, value about 

($30.00) thirty Dollars, the property 01' 1Ir. John 
ZUpko. 

Specification 2: In that Private !"rank J'. Grochowialc, Co. 
L, 18th Infantry did at Ce.mp Perry, Ohio, on or about 
September 6, 1938, feloniously take, steal, and C8.1TY' 
away one revolver Cal. 38 No. 603377-E with name lr!artin 
Taylor engraved on right side, With holster~ nlue about 

($35.00) thirty tive dollars, the property ol' Mr. Martin 
Taylor. 

' Accused pleaded not guiltr to and was i'ound guilty or the charge a:ad 
specitications. No evidence or previous convictions was introduced. 
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He was sentenced to dishonorable discharge, forfeiture of all pay and 
allowances, and confinement at hard labor 1'or one (1) year. The re
viewing authority approved the sentence, remitted two months ot the 
confinement imposed, designated the United States Disciplinary Barracks, 
Governors Island, New York, as the place of confinement, and transmitted 
the record or trial for action under Article or War 50!. 

3. On page 23 in the testimony or Captain McNmn.ee appears the 
notion, unfortunately widespread 1n the Army but wholly fallacious, that 
testimony or a witness as to what another person told him, otherwise in
admissible as hearsay, becomes admissible it the statement constituted 
an ofl'icial report. It cannot be too often repeated that, subject to a 
few exceptions mentioned in the Manual for Courts-Martial, a witness 
should testify to what he has observed by means of his own five senses, 
and not as to what somebody told him or cfficially reported to him (M.C.M, 
par. 113; Dig. Ops. JAG 1912-~, sec. 1300). This error, though regret
table, did not in this particular case injuriously affect the substantial 
rights or accused. 

4. The admissible evidence :f'Ully proved the commission by accused 
ot the offenses ot which he has been convicted, and the.Board considers 
it unnecessary to set it out in detail. It shows that Zupko and Taylor 
were civilian competitors 1n the pistol matches at Camp Perry, Ohio, 1n 
August and September, 1938; that each had a pistol of the description 
and value alleged, respectively, 1n his baggage in his tent there; that 
the pistols disappeared on the dates alleged; that accused was then on 
duty at Camp Perry as a telephone operator; that on September 14, 1938, 
accused started to leave his barrack at Fort Wadsworth carrying a shoe 
box; that in answer to a question he said that the box contained old 
clothes; that accused was reluctant to open the box, saying that it was 
too much trouble and he was 1n a hurry; that when opened the box was 
round to contain two pistols, later shown. to be those missed \y Zupko 
and Taylor. 

5. The only serious question 1n the case is raised by a plea ot 
former jeopardy ( p. 8 ~ .!!!l•, p. 27). Accused had previously been 
tried and convicted by swm:nary court on the following charge and specit
ication: 

"CHARGE I: Violation or the 96th Article or War. 

"Specification I: In that Private FRANK 1. GROCHOWIAK, 
Co L, 18th Infantry, did at Fort Wadsworth, N.Y. on or about 
Sept. 14, 1938, have 1n his po1seasion one RevolTer Cal. 38, 
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No.603377-X and one Pistol Automatic Cal. 45 No. C-141418 
in violation of Par. 2 (a) Sec IX Post Regulntions, J'ort 
Wadsworth, N. Y. daJed Jan 1, 1935, and did fail to report 
the same." 

The above specification is faulty 1n that it alleges two offenses 
(M.C.M., par. 29 .!!); one, having the pistols in his possession in 
violation of post regulations; and the other, failing to report the 
pistols. Accused should lose no rights because of fault7 pleading by 
his accuser, so his plea must be considered as though he had p~eviousl1 
been convicted of two specifications, each covering one of the above. 
offenses. The supposed specification alleging failure to report is im
material to the issue of former jeopard7. Was the present trial barred 
b7 the tact that accused bad previously been convicted of a specifica
tion alleging wrongtul. possession in violation of post regulations of 
the identical pistols which he bas now been convicted of stealing? 

6. Article of War 40 says: 

"No person shall, without his consent, be tried a 
second time tor the S8ll18 offense;***•" 

The li1a.nual tor Courts-Martial, paragraph 68, says: 

"In general, once a·person is tried in the sense of A. W. 
40 tor an offense, he can not without his consent be tried for 
another ot:.t.·ense if either offense is necessaril7 included in 
the other. Thus, a trial tor manslaughter may be pleaded in 
bar ot trial to~ the seme homicide charged as murder, and the 
trial of an enlisted man for absence without leave (A. W. 61) 
bars trial for the same absence charged as desertion and vice 
versa***•" 

Attention is particularly invited to the clause, "it either offense is 
necessarily included in the other". Is unlawful possession of certain 
articles in violation of post regulations necessarily includod in lar
cen1 of the same articles? The argument for an affirmative answer to 
this question may be thus stated: A thief has possession or the articles 
stolen, otherwise the larceny would be incomplete. The Manual ror Courts
Martial, paragraph 14915., says: "*••possession by the thief must be 
complete. 1'hus, possession is not complete while the property is secured 
by a chain.••*•" Therefore,. the offense of which accused was previous
ly convicted is a lesser offense included in that offense which he has 
now been convicted. 
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7. :.Or can the above reasoning be overthrown by the contention 
that the larcenies occurred at Camp Perry, Ohio, August 25 and Septem.
ber 6, 1938; and the illegal possession at ]'ort Wadsworth, New Xork, 
six hundred miles away, on September 14th, several days later. Unlaw
tul possession is a continuing ottense, and the Supreme Court has held 
that a continuing otfense may not be split up by the prosecution into 
several otfenses, each tor a particular period of time, but must be 
charged and considered as a single ottense trom its beginning until 
the date ot the indictment. In In re Snow (120 u.s. 274), on Decem.
ber 5,. 1885, three indictments wererounci""against the defendant, all 
alike except the dates. Each charged unlawful cohabitatioJJ. with the 
same sevu. 110l1811, one !roll January 1 to Decem.ber 31, 1883, another 
from J'anUUT l to December 31, 1884, and a third 1'rom January 1 to 
Deomnber 1, ~. !'he detendant was tried, convicted and sentenced 
aepare.tel7 o:n each indictment, and the court directed th.at the sen
tences run ooueoutiv•l.7• The detendent served the tirst sentence, 
8Jld, While Hl'Ti.D8 the second, applied tor the writ ot habeas corpus. 
~. Supreme Coun Aid (pp. 281-283): 

"It 5,D.hwtul oohabitat10!7 is, inherentl.7, a con
Uaoua otteno•• havil:lg duration; and not an oti'ence con
•ln lag ot a. holated act. That it was intellded 1n that 
aenae 1J:L these indictments is shown by the tact that 1n 
each the charge laid is that the detendant did on the d81' 
named and 'thereatter and contimlousl1', tor the time 
apecitied, 'live and cohabit with more than one woman, to 
wit, with' the seven women named, and 'during all the period 
atoresaid' 'did unlawtully claim, live and cohabit with all 
o:r said 1110:men as his Wives'. Thus, in each indictment, the 
otte~ce is la.id as a cont imling one, and a single one, tor 
all the time covered by the indictment; and, taking the 
three indictments together, there is charged a continuing 
ottence tor the entire time covered by all three of the in-

. diotments. There was but a single o1'1'ence committed :prior 
to the time the indictments were round.••• The division 
ot the two years and eleven months is wholl1 arbitrary. On 
the same principle there might have been an indictment cover
ing each ot the thirty-five months, with imprisonment for 
seventeen years and a half and fines amounting to tio.500, 
or even e.n indictment covering every week, with imprisonment 
tor aevent1-rour years and tines emoun'ting to $44,400; end 
· so on, ad int'initum, tor smaller periods ot ti.me. It is to 
preventsuch an application 01' penal laws,· that the rule has 
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obtained that a continuing offence of the character ot the 
one in this case can be committed but once, for the purposes 
of indictment or prosecution, prior to the time the prosecu
tion is instituted.*** 

"No case is cited where what has been done in the pres
ent case bas been held to be lawful. But the uniform cur
rent or authority is to the contrary, both in England and 
in the United States." 

The ~ case was cited and followed in~~ Nielsen (131 u.s. 176). 

8. In Dig. Ops. JAG 1912-30, section 1487 (2), the Board of Re
view with the approval of The Judge Advocate General held in substance 
as follows: 

, "Accused were charged with the larceny of an auto
mobile and were round tunty of unlawfully having it in 
their possession. Held, That the latter o:trense is not 
included in the otfeii'se o:r larceny, it being possible 
that such unlawful possession was not of the kind neces
sarily included in larceny. c. M. 151032 (1922)." 

The Judge Advocate General :tollowed the above holding in a later case 
thus digested (Dig. Ops. JAG 1912-30, Supp. VII, sec. 1578 (1)): 

"Accused was charged with larceny ot six Y. M. c. A. 
coupon books, Ullder A. w. 93, and found not guilty of lar
ceny but guilty 01' wrongtul possession ot them, under A. 
w. 96. The court by its finding acquitted him of larceny. 
The findings do not indicate how he acquired possession 
ot the tickets which they describe as 'wrong:t'ully' in his 
possession, but undoubtedly the court was not convinced 
that he came into possession of the property by trespass. 
Trespass being eliminated and the kind of wrongful posses
sion not being specified, it cannot be said that the ot
tense tound was necessarily included in that charged, viz, 
larceny. There may be wron.gtul possession which is in no 
way connected with larceny, and not a lesser included ot
tense ot larceny. c. M. 198798 (1932)." 

9. If the toregoillg holdings be sound, unlawtul posseaaion is not 
a lesser ottenee included in larceny, and the plea ot former jeopardy 
was properly overruled in the preaent case. However, the Board feel• 
doubt as to the correctness of some ot the reuoning in the opinion• 
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above cited and there1·ore proceeds to turther consideration or the 
question presented 1n the case under consideration, namely, whether 
the accused'• plea or :rormer jeopard7 was properly o·rerruled. 

10. A leading case on former jeopard1 1• l4orey T. Commonwealth 
(108 l1a.aa. 433), in which the opinion was written by Gray, 1., afier
wardi a justice ot the Supreme Court ot the United States. In that 
case, two indictments were found age.inst the defendant. The tirst 
alleged that he and Bridget Kennedy on October l, 1866, and trom that 
day continually to August l, 1867, did lewdly and lasciviously as
sociate and cohabit together, not being married to each other. The 
second charged in three counts that on J'anuary" l, J"une l, and August 
l, 1867, the defendant committed adultery with Bridget Kennedy', he 
being a married man, end having a wite other then the said Bridget. 
The defendant and< Bridget were tried together on the first indict
ment, convicted, and sentenced. The defenJant was then tried, con
victed, and sentenced on the second indictment, end the court directed 
that the sentences run consecutively. The defendant raised the ques
tion ot tormer jeopardy. The court said (p. 434): 

•*••The test is not whether the defendant has al
ready been tried tor the same act, but whether he has been 
put in jeopardy tor the same ottence. A single act Jll81' be 
an ottence against two statutes; and it each statute re
quires proot ot an additional tact which the other does 
not, an acquittal or conviction under either statute does 
not exempt the detendant troa prosecution and punishment 
under the other.• 

Applying this test to the tacts before it, the court said (pp. 435, 436): 

••••The indictment tor lewd and lascivious co
habitation contained no averment and required no proof 
that either of the parties was married, but did-require 
proof that they dwelt or lived together, and would not 
be supported by proof ot a single secret. act 01· unlawtul 
intercour1e. Commonwealth v. Cale!, lO Mass. 153. The 
indictment tor adultery allegeci'""eiid required proot that 
the pla1nt1tt in error was married to another woman, and 
woul<l be satisfied by- proof ot that tact and ot a single 
act ot unlawful intercourse. Proof 01· unlawful intercourse 
was indeed nece1sary to support each indictment. &it the 
plaintiff in error could not have been convicted upon the 

- 6 -



(49) 

first indictment by proof or such intercourse and of his 
marriage, w1tbout proof' or oontinuoua unlalf1'ul cohabita
tion; nor upon the second indictment by proof o:t such 
cohabitation, without proof of hia marriage. :ru.11 proof 
of the ot:rense charged ill either indictment would not 
therefore of itsel! have warranted any conviction upon 
the other. The necessary conaequenoe is, that, assuming 
that proof of the same aot or acts ot unlaw:tul inter
course was introduced on the trial ot both indictments, 
the conviction upon the first indictment was no bar to a 
conviction and sentence upon the second; and that there 
is no error 1n the judgment, :tor which it can be reversed." 

The aboTe case, though not a decision by a federal court, bas been cited 
or quoted by the Supreme Court of the United States 1n In re Nielsen (131 
U.S. 176, 187); Carter v. McOlauprz (183 U.S. 365, 395); Ge.Tieres v. 
United States (22.0 u.s. 338, ~2; lrbeli.ng v. Morgan (237 u.s. 625, 630); 
and Blockburger T. United States (284 U.S. 299, 004). In the case last 
cited, the Supreme Court quoted and made its ratio decidendi the passage 
first quoted herein from the Morey case. -

ll. In the Ge:vieres case, above cited, the defendant was first 
convicted of violating an ordinance of the city of Manila punishing any
one drunk or behaving 1D. a rude or indecent manner in a public place; 
second, of viols.ting a section of the Philippille Penal Code denouncing 
those Who insult o'r threaten public officials. Both charges grew out 
of an altercation with a policeman on a streetcar. Atter quoting the 
test laid down in the Morey case, the court said (pp. ~3, 344): 

"Applying these principles, it ia apparent that evi
dence sutficient for conviction under the first charge 
would not have eonvicted under the second indictment. In 
the second case it was necessary to aver and prove the in
sult to a public ot:ticial or agent of the authorities, in 
his presence or in a writillg addressed to him. Without 
such charge and proor there could have been no conviction 
in the second case. The requirement of insult !2. ~ pµblic 
·orricial was lacking 1D. the first offense. UP.,On the charge, 
under the oruinanoe, it was necessary to show that the of
fense was committed 1D. a public place open to public view; 
the insult to a public ot:ticial need only be in his presence 
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or addressed to him in writing. Each offense required proof 
ot a tact, which the other did not. Consequentl7 a convic
tion ot one would not bar a prosecution tor the other.• 

12. In the Blockburger case, there were two counts; one alleging 
sale of morphine not in the original package, in violation ot section l 
ot the Harrison Act (26 u.s.o. 692); and the other alleging the 88lll8 

sale not in pursuance ot a written order, in violation ot section 2 ot 
the same act (26 u.s.c. 696). The court said (p. 304): 

••••The applicable rule is that where the same 
act or transaction constitutes a violation or two dis
tinct statutorr provisions, the test to be applied to 
determine whether there are tv.o ottenaes or onl7 one, 
is whether each provision requires proof ot a tact which 
the other does not.•*•.• 

It tlierefore held that there was no double puniabment ot accused. 

13. It will be noted that the test laid down in the Morey case, 
(.2!!., par. 10) and approved b7 the Supreme Court ot the 'Q'nited States 
in the cases cited iaJ in wbstance, the same as that given in the pas
sage from the M@ual tor Courts-Martial, paragraph 68, quoted ante, 
paragraph ,6, this holding. It each ot two ottenses contains an ele
ment not tound in the other, it is obTioua that neither cea be 1ncluded 
in the other. Let us apply the test given in the Morey case and several 
times approved b7 the Supreme Court ot the United S'tatea to the tacts · 
in the present case. Let it be admitted that the element of'· poue8'ion 
of' the stolen pistols is the same 1n the ho speciticationa ot which 
the present acoused has beeu convicted., Nevertheless, the to1'118r specif
ication required elem.eta ot proot not required to convict ot the lat
ter, namely, existence ot a post regulation With respect to po1111easion 
ot pistols and lalowledge by accused ot the prohibition inTolTed 1n that 
regulation. Also, the specification ot which accused has been convicted 
in the trial under consideration required elements ot proof :not required 
to convict ot the tormer, namely, trespass and asportation. ~. Board 
therefore concludes that each ottense aontained elements not tound in 
the other, that neither was included in the other, and that the plea 
ot fomer jeopardy- was properly overrule4• 

•14. Several other oases support the Board's Tin. In Albrecht T. 
United States (273 u.s. l), a case arising during the prohibitioa era, 
the defendant was indicted, oonTicted, end sentenoe'1 under tour counts 
alleging illegal possession ot liquor e.nd tour alleging sale ot·the aaae 

.liquor. He contended that this amounted to double punishment, but the 
Supreme Court overruled this contention. 
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15. In United States .!! !.tl_. Simkoff v. Mulligan ( 67 Fed. (2d} 
321), the relator had pleaded guilty to t"M> counts, the first alleging 
possession of a counterfeit federal reserve note, and the second utter
ing the same note on the same day. The two of'f'enses were denounced in 
separate clauses of the same section of the code (18 u.s.c. 265). The 
United States District Court for the Southern District of New York sen
tenced the relator on the first count to one year and six m:,nths' im
prisomnent and on the second to two years' probation. He served the 
imprisonment, but during the probationary period ·he was arrested for 
violation of the terms of his probation, the probation was revoked, and 
the court sentenced him to two years' confinement on the second count. . 
While he was confined under that sentence, Simkoff applied tor the writ 
of habeas corpus on the ground of double punishment. The District Court 
dismissed the writ and the Circuit Court of Appeals tor the Second Cir
cuit affirmed the dismissal. 

16. Though the questions which arose in the two cases last cited 
are not precisely the same as that presented by the case before the 
Board, the similarity is obvious. 

17. Other cases, which it is unnecessary to discuss 1n detail, but 
which tend to support the Board's view, are Lee Jhoy v. United States 
(293 Fed. 582); Coy v. United States (5 Fed.(2d 309); Haggerty v. 
United States (52 Fed. (2d) 11); United States v. ~ (60 Fed. (2d) 58); 
and Fleisher v. United States (91 Fed. (2d) 404), reversed on another 
point (302 u.s. 218). 

18. l'or the reasons above set out, the Board of Review concludes 
that accused's plea of former jeopardy was properly overruled and holds 
that the recoJ,"d ct trial is legally sutficient to support the sentence. 

udge Advocate. 
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WAR DEPAR'.IIDNr 
In the Office of The Juci.ge Advocate General (5J) 

Washington, D. c. 

Board or ReTiew 
CM 211261 

8 ~939llAR 

UNITED STATES ) :nRST DIVISION 
) 

Te ) Trial by G.C.M., COnTened at 
) Fort Jay, New York, January

Private MICHAEL A. SIDI.AK ) 13, 1939. Dishonorable dis
(6708121), Detachment, ) charge and confinement for 
Medical Department, Fort ) six (6) months. 
Jay, New York. ) 

HOLDING by the :00.ARD OF RlNiffi1 
KING, FRAZm and CAMPBEU., Judge AdTocates. 

l. The record or trial in the case of the soldier named above has 
been examined by the Board ot Review. 

2. Accused was tried upon the following charge and specification: 

CHARGE: Violation ot the 84th Article or War. 

Specification: In that PriTate Michael A. Sedlak, Det. 
Med. Dept. did, at l!'t. Je:y, N.Y., on or about Novem
ber 26, 1938, wrongtully dispoae or by giTing away 
2 pair of trq_users elastique, value about tll.92, 
2 pair or shoes service, value about $6.66 and 22 
pair of drawers, Talue about f5.72, or a total 
value or $24.30, issued ror use in the military 
service of the United States. 

Accused pleaded not guilty to and was convicted of the specification and 
charge. No evidence or previous convictions was introduced. He was sen
tenced to dishonorable discharge, rorfe1ture of all pay and allowances, 
and confinement at he.rd labor I'Or one year. The reviewing authority ap-

- l -



(54) 

proved the sentence, but remitted six months or the confinement, a.n1 
transmitted the record under Article or War 50i. 

3. The prosecution called to the stand Corporal William Tinsman, 
"supply man" or the medical detachment, and attempted to prove by him 
the issue ot the clothing in question (p. 13, et seq.). The prosecu
tion also introduced three clothing slips (Exhibits A, B, and C), each 
bearing what purports to be the signature ot accused. The prosecution 
asked Tinsman if' he was "familiar" with the signatures of' accused and 
Lieutenant Kempf, the witnessing officer, and Tinsman answered in tho 
atfirme.tiTe. On redirect examination (p. 22) the prosecution brought 
out that Tinsman personally ma.de the entries on the clothing slip en.:!. 
saw Lieutenant Kempt sign it. The prosecution did not ask Tinsman 
whether he personally issued the clothing or saw it issued, or l'tuether 
he saw accused sign his name on these slips or on any- other occasion. 
Hence, up to the time that the court began its e:ramination of' Tinsman, 
his testimony contains no complete and proper proof' or the issue ot 

· clothing to accused (l4.C.M., par. 116). However, the court asked Tins
man it he was present When the clothing listed on the slip waa i!S'~ed 
by the quartermaster to accused, and he answered 1n the.e.ttirm.ativG 
(p. 25). P'urthermore, the clothing slips tnemaelTes are ;prima ~ 
proof' ot the issue, under the principle stated 1n. the Manual tor 
Courts-Martial, pare.graph 117 a, top or page 121, which is the prin
ciple under which absence without leave is pl'OYed by a morning report. 
That principle is given wider application b7 the act o:r lune 20, 1935 
(49 Stat. 1561; 28 u.s.c. 695). The Board concludes that the i&s~e of 
the clothing is proved. 

4. The Board considers it wmecessary to aet out the ertd.enca 1n 
detail, but it may be thus summarized: 

a. Certain clothing was issued to accused. h to p:root' ot 
this point-; attention is inT1ted to the precediJlg paragraph. 

b. When accused's clothing was checked on December 14 0 1939, 
the clothing mentioned 1n the specification, being a part ot the.t fl~l'.lll.1'. 

to han been issued, was miesing (p. 6, end elln'here). 

a. Atter proper warni.D.g, accused conteHed that he 1.ro.d giv!S!il 
the miasi.Dg clothing' to a cousin who l1Tecl in Yonkers. Accuf.aiPPi t>c-u
ma.nding officer thereu.pon ottered to aend accused to Yonker• ~ 6,.t it 
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back, but accused said that he did not care to take it away froa 
his cousin (pp.-7, 8). 

5. The most important question presented by the record is 
whether there was sufficient proof of the corpus delicti aliunde 
the cC>ntession. The Manual for Courts-Martial, pare.graph ll4 .!., 
says: 

"An accused can not be convicted legally upon his 
unsupported contession. A court may not consider the con
fession of 8ll accused as evidence against him unless there 
be in the record other evidence, either direct or circum
stantial, that the offense charged has probably been com
mitted; in other words, there must be evidence of the 
corpus delicti other than the confession itself.*** 
This evidence of the corpus delicti need not be sufficient 
of itself to convince beyond reasonable doubt that the of
fense charged has been COllllllitted, or to cOTer every element 
of the· charge, or to connect the accused with the offense. 
•**In a case of alleged larceny or in a case or alleged 
unlaw!'ul sale evidence that the property i11 question was 
missing under circumstances indicating in the first case 
that it was probably stolen, and in the second case that 
it was probably unlawtu.lly sold, would be a compliance with 
the rule." 

6. Four cases have been before the Board of Review in which ac
cused was convicted of unle.W1\11 sale of Government property and in 
which the evidence consisted of proof of a Shortage in property is
sued to accused, plus a confession by accused that he had sold such 
property (OM 159283, Nelson; CM 187168, Greene; CM 188211, Hornsby; 
CM 193828, Morande and MinfP}. In those cases it was held that proof 
of the corpus delicti was insufficient and the convictions were set 
aside. In the case le.st cited, the Board said: 

•in the instant case there is not a scintilla of evidence 
01· record, other than the contessions, to indicate that the 
blankets were probably sold. The mere facts that the prop
erty was missing and that the accused had an opportunity 
to take it are circumstances which do not logically touch 
the corpus delicti, i.e., the sale, and under the rule an-
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nounced in the Daeche case, supra, are, in the opinion ot 
the Board ot Review, insufficient as corroborative of the 
confessions in this case.***.• 

In each or the cases cited, the Board, with the approval or The Judge 
Advocate General, held the record legally insufficient to support the 
tindings and sentence. In the case last cited, final action vacating 
the sentence was taken by the President of the United States. In the· 
recent case of Fleming (CL!: 211218), the evidence was substantially the 
same as in those cited and the Board made the same holding, but The 
Judge Advocate General has not yet acted on the case. To the same et
tect in principle are~ v. United States (257 !'ed. 294); and People 
To ~ (55 Pac. 698) • 

7. The court-martial cases cited were all cases of unlawful sale 
ot Government property and the pres8llt ia a case of unlawru.l gitt ot 
such property. It, however, the principle of the cases cited is sound, 
it should apply to the one as much as to the other. The Board can find 

· no logical reason tor di:rterentiation between the cases cited in the 
preceding paragraph and thnt be1'ore it. It therefore follows them, 
concludes that the reoord oontains insu:ttioiant proof of the corpus 
delicti aliunde accused's confession, an.d holds that the record or trial 
is legally insufficient to support the 1'1nd1ngs and sentence. 

vocate. 
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\ii.AR DEP.AR~'T 
the:o:rrice of The Judge Advocate General 

{S7)Washingtol)'S) D. c •. 

Boltt"d of .Revi;,w 
OM 2ll377 ' 

MAR 2 a 1939 

UNITED STATES ) SIDO.ND DIVISION 
) 

v. ) Trial by G.O.M., convened at 
} P'ort Sam Houston, ·Texas, Febru

Private DAIR M. SHORT } ary 16, 1939. Dishonorable 
( 6261289) , Company G, } discharge and confinement tor 
2nd Medical Regiment. } six (6) months. Yort .Sam 

Houston, Texas. 

HOLDING by the OOARD Ol!' REVIm'i 
KING, FRAZm and CAMPBELL, J'udge Advocates. 

l. The record ot trial of the soldier named above ha.a been ex
e.mined by the 13oard of Review. 

2. The accused was tried upon the following charge and speoitica
tions: 

CHARGE: Violation ot the 93rd .Article ot War. 

Specification l: In that Private Dair M. Short, Company 
G, 2nd Medical Regiment, did, at Fort Sem Houston, 
Texas, on or about December 20th, 1938, feloniously 
take, steal, encl carry away two photographs, value 
about five cents each, and one token, nlue about 
5st, the property ot Captain John GroSB. 

Specification 2: In that Private Dair M. Short, OompeJ17 
G, 2nd lliiedical Regiment, did, at ]'ort Sam :Houston, 
Texas, on or about January' 27th, 1939, teloniousl7 
take, steal, and ce.rr, away one Colliers magazine, 
value about 5st, property ot Captain R. T. 1.Utchell. 

Specif'1cat1on 3: In that PriTate Dair M. Short, Cca.p8Jl1' 
G, 2nd Medical Regiment, did, at Fort Sem Houston, 
Texas, on ~r about Januarr 9th, 1939, fel.Oniously 
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take, steal, and carry away one picture, value about 
25¢ and 50¢, United States currency, property of Al
ma Woolfolk:. 

He pleaded not guilty to the charge and all specifications thereunder 
and was found not guilty of Specifications land 2. As to Specifica
tion 3, the court made the following finding: 

"As amended by the court GUIL'.l.'Y, 'In that Private Dair 
M. Short, Company "G", 2d Meaical Regiment, did, at 
Fort Sam Houston, Texas, on or about January 9, 1939, 
feloniously embezzle by fraudulently converting to his 
own use one picture, value about 25¢, and 50¢ United 
States currency, property of Alma Woolfolk, entrusted 
to him by the said, Al.ma Woolfolk:'." 

The court found accused guilty of the charge and sentenced him to dis
honorable discharge, forfeiture of all pay and allowances, and confine
ment at hard labor for six (6) months. The reviewing authority approved 
the sentence, desi311ated Fort Sam Houston, Texas, as the place of con
finement, and forwarded the record of trial for action.under Article of 
War f>Oi. 

3. Upon completion of the introduction of the evidence for the 
prosecution and the defense, the court was closed for deliberation on 
the findings. Upon being opened the following proceedings, recorded 
on pages 34, 35 and 36 of the record of trial, were had: 

"PRESIDElIT AND Wl 1il!1.IB:ER: The court desires to ask the 
defense that if Specification 3, of the charge were 
amended to except the words 'feloniously take, steal, 
end carry away, one picture, value about 25¢; and one 
50¢ piece, United States currency, property of Alma 
Woolfolk' substituting there1'or, respectively, the 
words, 'feloniously embezzle, by fraudulently convert
ing to his own use one picture, value about 25¢ and 
50¢ United States currency, property of Alma Woolfolk, 
entrusted to him by the said Alma Woolfolk', would the 
defense desire to waive objection or to have further 
time to prepare for the defense under charge of Specif
ication 3 1 of embezzlement instead of larceny? 

"D.EnllSE: The word larceny is not referred to 1n the 
charges, sir. 
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"FRESID.I!NT AND LAW MEMBER: The wording of the specification 
is 'feloniously, take, steal, and ce.n:y away' Which is 
the wordi.Ilg of a specification for larceny. 

"DE!'li:·ISE: How ere you going to amend that, sir. 
"PruSIDENT M.1Il LAW I101MBFR: With the different specification 

under the general charge, under embezzlemem.. The apecit
ication as amended would read: 'In that Private Dair M. 
Short, Company •o•, 2d Medical Regiment, did, at Fort Sem 
Houston, Texas, on or about January 9, 1939, feloniously 
embezzle by traudulently converting to his o,m use one 
picture, value about 25¢, and 50¢ United States currency, 
property ot Alma Woolfolk, entrusted to him by the said, 
Al.ma Wooltolk'. 

"DEP'»BE: Where is it 1n the book, sir? ' 
"Hm:JIDl!Nr AND IAW LiEMBrli: The model specification is on 

·· page 250 or the Ma.nual. 
"D~: I see no objection on the pert of the detense for 

challgi.Dg the specification and the defense bas no further 
evidence. to otter 1n this case with the specification 
changed. The defense has no objection to that. In other 
words, that applies onlr to the 3rd specification? · 

"lrul;IDENT AND LAW VJiXB1m: Yes, that is right. 
"D.EFENSE: I have no objection, because I have no grounds tor 

objection. . 
"mm3™ AND LAW MJMBliR: The specification is still laid 

under the 93rd .Article of War. 
"D~E: The defense has no objection. 
"PRESID»IT AND INl lOOABE~h The court will be cl.Osed.• 

The court was then closed and found the accused guilty ot Specification 
3, as amended, and ot tlie charge. 

Defense couuel 'a consent waa nugatoey, because consent ce.miot 
confer jurisdiction when none otherwise exists •. Moreover, it is clear 
:trom ths toregoing that the defense counsal, 1n his igno.rance ot the law 
as indicated by the reason stated by him tor waiving objection to the 
pJ;Opoaed amendment, did not giTe intelligent censent to the change. 

"· ~ 1a the holding ot the Boe.rd ot Review tbe.t the apparent in
artificial e:ttort ot the court to emend Speo1t1oat1on 3, With the con
sent thereto ot counsel tor the accused, we.a violative ot paragraphs 
66 and. 73, Manual tor Oourta-ll!artial', 1928~ 'Which authorize an amend
ment to the paadings as to matters ot !2E!!, only, and that, therefore, 
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•
the purported amendment, being a substantial change in the specif-
ication, was a nullity. It is the further holding or the Board that, 
irrespective of the evidence adduced beiore the court, the finding 
of guilty of embezzlement reached and announced in open court being 
for an offense entirely separate and distinct from the of1'ense charged, 
the record or trial is legally insufficient to sustain the findings 
and the sentence. That a court may not legally find an accused guilty 
of an offense with which he has not been charged in the arraignment 
and which does not comprise a lesser included offense therein, is 
deemed too elementary a question of law to require discussion (CM 
124780, Fitzgerald; CM 193191, Hosmer; secs. 1405, 1459, 1533 (6), 15:34 
(2), Dig. Ops. JAG 1912-30; secs. 1534, 1535, 1578, Dig. Ops. JAG 1912-
30, Supp. VII). 
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WAR DEP.AR'DCB:NT 
In tlle Ottice or The Judge .A4Tocate General 

Washillgton, D. c. (61) 

Board ot Renew 
OK 211'20 

APR 1 8 1939 

UNI~ED STATJ:S ) NmlE CORPS AREA. 
) 

To ) Trial bJ' G.0.14. t COnTened at 

Privde CHABLES L. Ko-
DONAID (6576123), Oom-
pan7 A, -ith Intantey. 

) 
) 
) 
) 

Fort MacArthur, Calitonua, 
l!'ebruary 10, 1939. Dishonor
able diacharge and oontine
JUD.t tor one (l) ;rear. Yort 
llacArthur, Calirorllia• ....__________ 

HOIDmG by the :oo.uID OF REV'IDl 
mm, !'RAZl!R and CAMPEH:U., 1udge Advocates. 

1. The reoord ot trial in the cue ot the soldier named aboTe 
has been eDmiD.ed bJ' the Board ot Rniew. 

2. The accused waa tried upoa the tollowing ohargea and 8l)ecit1-
cat ion11 

· OHARGI I: Violaiion of the 6l1t Article of War. 

SpecirioatioJu In that Private Charles L. ·McDonald, Company 
A, Fourth Intantey~ did, without proper leaye, absent 
himBelt trom his proper station, at rort Missoula, 
Montana, trom about 1anuary 3, 1939 to about J'anu&.17 
13, 1939. 

CHARGE II: Violation ot the 96th Article ot War. 

Specitication: In that PriTate Charles L. McDonald, Compen.7 
A, Fourth Intantey, did, at Loa Angeles, OalitorD.ia, · 
on or about J'anuary 9, 1939, unla:wtull7 and teloniousl7 
have carnal knowledge of one J'une Linhart, a teaale Wl.

der the &&• of 16 rears, in. Tiolation ot Section .C.58, 
Title 18, United States Code. 

AccuHd pleaded gu1lt7 to Charge I and the speoiti_cation thereunder, end 
not gu1lt7 to Charge II and the speciticaUo:a thereunder; and •s round 
gu1lt7 ot all chargea end 1pecit1cat1ons. He wu sentenced to dishonor
able discharge, :torteiture ot all paf and allowances, and co~~t e.t 
hard. labor tor one year. The rev1ew1Jl& authority apprOTed t.he_ aen:~a_nct, 
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designated Fort MaoA.rthur, Calitornia, as the place or con.tillement, 
and :forwarded the record of trial ror action Ullder Article ,of War 50i, 

3, the conviction or the ottense alleged ill the specirication ot 
Charge I needs no discussion, the proor being beyond question. Some 
discussion, however, may well be given to the rinding ot guilty or the 
specitication ot Charge II. The evidence clearly proves the carnal 
knowledge alleged, and that June Linhart was at the time :fourteen years 
ot age. Does such proot support the specitication and. does the specir
ication state an ottense triable by court-martial? 

4. The speciticat1on alleges a violation or 18 u.s.c. 458, which 
makes carnal knowledge ot a temale under sixteen a :felony. The Board 
ot Review is ot the opinion that th.at section is not applicable to the 
ot:rense of which the accused was round guilty for tne reason that the 
said section is applicable only to otrenses tnerein named when com
mitted at sea or on land under the exclusive jurisdiction ot the United 
States (18 u.s.c. 451; secs. 272, 279, Fed. Penal Code, 1910). Los 
Angeles, Calitornia, is not land Wlder the exclusive jurisdiction or 
control or the United States. 

5. In view ot the foregoing, the question arises Whether the ac
cused in doing the act alleged comnitted an offense cognizable by courts
martial. In order that a court-martial may legally punish a soldier tor 
an ottense, one or the rollowi.Dg conditions must,be present: 

a. The act must be one specil'ically denounced as an o1'tense 
by some article ot war other tnan Article or War 96. 

l• It not included in .!., supra, the act must be an offense 
punish.able under the 96th Article or War as -

(lJ A disorder or neglect to the preJudice or good 
order and military discipline; 

(2) Conduct or a nature to br~g discredit upon the 
military service; 

(3) A crime or offense not capital. 

6. In the instant case the girl was willing and thererore the 
act committed by the accused was not rape as denounced by the 92nd 
Article ot War and so did not come within paragraph 5 !,, supra. 

7. It is said in paragraph 152_2,, Manual ror courts-Martial, 
that the "crimes or ottenses not capital" referred to ill the 96th 
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i.rticle of '\'lar are crimes coilDllitted in violation or an act of Con
gress or of legislation enacted under the authority or Collgl"ess. 
As st~ted in paragraph 4, supra, accused was not triable for vio
lation 01· the section or the united States Code alleged ill the 
specification of Charge II, because the act was not CO.Dlllitted on 
land under the exclusive jurisdiction or the United States. Be
cause the offense was not collllllitted on a Federal reservation, juris
diction was not conferred by the provisions of the assimilating 
statute (sec. 289, Fed. Penal Code, 1910; 18 u.s.c. 468), making 
the violation on a Federal reservation or a state law a Federal of
fense, notwithstanding the existence on the statute books or Calif
ornia of a law providing tbat se:mal intercourse with a female not 
the wife of the perpetrator and under the age of eighteen years shall 
constitute the offense of rape {sec. 261, Penal Code of California, 
1937). It follows, therefore, that the act of the accused was not an 
offense coming within paragraph 5 l, (3), supra. 

8. The question remains whether the act collll!litted by accused 
falls within paragraph 5 ,!!. (2), supra, conduct of a nature calcu
lated to bring discredit upon the military service. In paragraph 
152 b, Manual for Courts-Martial, in discussing that.part of the 
96th-.Article of War denouncing "conduct or a nature to bring d.is-

credit upon the military service", it is said: 

"'Discredit' as here used means 'to injure the reputation 
of. ' Instances of such conduct on the part of persons sub
ject to military law may include acts in violation or local 
law committed under such circumstances as to bring discredit 
upon the military service." 

9. It is unnecessary for the Board to decide whether every in
stance of sexaal connection out of wedlock between a soldier and a 
girl under the age or consent would constitute conduct or a nature 
to bring discredit upon the military service, but it is of opinion 
that the accused's act was such under the circumstances ~isclosed by 
the evidence in the present case. Accused was k.llown to the girl's 
parents to be a soldier and was admitted by them to their ho~e and 
,to the company of their fourteen year old daughter. He took advan-
tage of their confidence in him and of her youth and inexperience. 
The Board theretore concludes that the act of accused constituted an 
offense cognizable by court-martial coming within the classification 
of paragraph 5 b (2), sul)ra, being conduct of a nature to bring dis
credit upon the-military service. In this view so much or the specif-
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ication as referred to the Federal statute was error but harmless in 
that it constituted mere surplusage. The rer.:iaining part or the specif
ication states an offense and was proved. The specification uses the 
words "unlawfully and feloniously". It is unnecessary that it allege 
in so many words that accused's conduct brought discredit upon the 
military service. 

10. In connection with the foregoing discussion, the Board deems 
it desir'able to advert to the case of Walter D. McMahon (CM 139323; sec. 
1485, Dig. Ops. JAG 1912-30). In that case accused was convicted of a 
specification alleging carnal knowledge of a girl of fourteen in I.ouis
ville, Kentucky. The specirication cited no statute either Federal or 
state. The Board of Review mentioned section 1155, Carroll's Kentucky 
Statutes, making carnal knowledge of a girl under sixteen a crime, but 
said that it was unnecessary to discuss it because section 279, United 
States Penal Code, now 18 u.s.c. 458, was applicable. The Board held 
that the specification stated an offense cognizable by court-martial 
under the 96th Article of War and sustained the conviction. The present 
Board concurs in the result in that case, but disagrees with the reason
ing by which that result was reached, because 18 u.s.c. 458 is inap
plicable to an offense occurring on land not under the exclusive juris
diction ot the United States. The view taken by the Board in the Mc
Mahon case, decided 1n 1920, was followed in section 446 (III), Man""'ual 
for Courts-Martial, edition or 1921, but is repudiated by paragraph 152 
.£, 1928 edition of the Manual, now in force. 

11. The Board considers the phrase in the specification, Charge 
II, "in violation of Section 458, 'l'itle 18, United States Code", er
roneous, as that section is inapplicable; but the phrase may be treated 
as aurplusage. The Board of Review holds the record of trial legally 
su:f'ricient to support the findings and sentence. 
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WAR DEPART1[ENT 
In the Office ot The Judge Advocate General. (6S) 

Board ot Review 
CM 211432 

MAR 2 9 10~9 

UNITED STATES ) HAWAIIAN DIVISION 
) 

v. ) Trial by G.C.M., convened at 
) Schofield Barracks, T. H., 

First IJ.eutenant GEORGE ) February 17, 1939. Dismissal. 
W. P.mRY (0-18204), 19th ) 
Intantry. ) 

OPINION ot the :00.ABD OF REVlll'l 
KING,~ and 01\MPBELL, Judge Mvocatea. 

l. The record 01' trial in the case of the o:1'1'icer named above 
has been eDlmined by the Board of Review, and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. The accused was tried upon the following charges and specif
ications: 

CHARGE: Violation ot the 96th Article ot War. 

Specification l: In that First Lieutenant George W. Perry, 
Nineteenth Infantry, was, at Schofield Barracks, T. H., 
on or about December 23, 1938, drunk in quarte.rs. 

Specification 2: In that First IJ.eutenant George w. Perry, 
Nineteenth Infantry, did, at Schofield Barracks, T. H., 
on or about December 23, 1938, through voluntary indul
gence in intoxicating liquor as a beverage, willf'ully 
incapacitate hlmselt for the pertorma.nce of military 
duty. 

Specification 3: In that First Lieutenant George W. Perry', 
1-lineteenth Infantry', was at Schofield Barracks, T. H., 
on or about December 31, 1938, drullk in quarters. 

Specification 4: In that First IJ.eutenant Geor~e W. Peny, 
Nineteenth Infantry, did, at Schofield Barracks, T. H., 
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on or about December 31, 1938, through voluntary 
indulgence in intoxicating liquor as a beverage, 
will1'ully incapacitate himself for the perfor-· 
mance of military e1.uty. 

Specification 5: (Finding of not guilty). 

Specification 6; (Finding of not guilty). 

Specification 7·: In that First Lieutenant George W. Perry, 
Nineteenth'!nfantry, was, at Schofield Barracks, T. H., 
on or about·January 30, 1939, drunk in quarters. 

Specification 8: ln that First Lieutenant George W. Perry, 
Nineteenth Infantry, did, at Schofield Barracks, T. H., 
on or about J'anuary 30, 1939, through voluntary in
dulgence in intoxicating liquor as a beverage, will
fully incapacitate himself for the performance of mil
itary duty. 

Upon arraignment the defense submitted a plea in bar or trial, alleging 
that at the time of the conmission of the several offenses ·and at the 
time of trial.accused was "laboring under an alcoholic physchosis 
equivalent in-'its present results to a state of unsound mind". Thus, 
the :;i.uestion or the sanity of the accused bec8llle an issue. After hear
ing evidence with respect to this plea, the court overruled the plea and 
held that accused was mentally responsible both at the time of the com
mission of the offenses charged and at the time of trial and that the 
plea in bar was not sustained. He pleaded not guilty to the charge and 
specifications; was found guilty of the charge and Specifications 1, 
2, 3, 4, 7 and 8 and not guilty of Specifications 5 and 6. Evidence of 
one previous conviction was introduced. He was sentenced to be dis
missed the service. The reviewing authority approved the sentence and 
forwarded the record of trial tor action under the 48th Article of War. 

3. The evidence relating to Specifications land 2 of the Charge 
may be swmna:rized as follows: 

Lieutenant colonel William L. Starnes, 11th Medical Regiment, 
was on duty at the Station Hospital during December 1938, and January 
1939, and on December 23, 1938, saw the accused in his quarters. Ac
cused was drunk. He was intoxicated to such a degree as to be unfit 
to perform military duty and was admitted to the hospital (R. 16, 17). 
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4. The evidence relatillg to Specifications 3 and, or the 
Charge may be summarized as follows: 

Lieutenant Colonel Augustus B. Jones, llth Medical Regiment, 
saw accused 1n his quarters on December 31, 1938. An examination showed 
that the accused was drunk (R. 18, 19), and unfit for military duty (R. 
24). 

Colonel Paul W. Gibson, llth Medical Regiment, Commanding 01'
ficer 01' the Station Hospital, Schofield Barracks, T. H., saw the ac
cused.in his quarters on December 31, 1938, examined him and found him 
to be so drunk that he could not wak~ him up. The accused was unfit 
tor military duty (R. 20)', caused in his opinion by whiskey (R. 23). 

5. The evidence relating to Specifications 7 and 8 of the Charge 
may be swmnarized as follows: 

Major Fredo. Wickham, 19th Infantry, saw the accused 1n his 
quarters, No. 433, Schofield Barracks, T. H., between five and six o'clock 
on the afternoon or January 30, 1939. Accused was drunk and unfit 1·or 
military duty, due to the consumption 01' intoxicating liquor of' some sort 
(R. 26, 27). . 

First Lieutenant Joseph c. Stancook, 19th Infantry, on January 
jl, 1939, about- 10 a.m., was summoned by Major Wickham trom the rifle 
range and directed by Colonel Bonesteel to go to the quarters of the ac
cused and take him to the hospital. When Lieutenant Stancook arrived at 
accused's quarters, he round h1.m to be drunk (R. 28 1 29). 

Lieutenant Colonel Starnes, ~edical Corps, say accused on Janu
ary 31, 1939, in his ward at the Station Hospital, made. an eXBJ111nation, 
took a blood test, and found him to be'unfit for military duty "because 
01' intoxication - alcoholism." (R. 29, 30). · 

Captain Arthurs. Peterson, 19th Infantry, Schofield Barracks, 
T. H., testified that he was .the COI!l!ll8D.d1ng Officer of the Service Com
PallY and as such the custodian of the sick report book carrying the of
ficers or the Regimental Headquarters and Band upon which was included 
the name of the accused. This record showed entries therein pertaining 
to accused for December 23, 31, 19381 a.nd January 31, 1939, show ac
cused as hospitalized not in line of duty lR• 30-31-37; E:J:. 2). . 

Captain Jenner G. Jones, 11th Medical Regiment, Schofield 
Barracks, T. H., and Lieutenant Colonel Augustus B. Jones examined 
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Exhibit 2 and the entries with reference to the accused and testified 
that the remarks therein were true (R. 33, 35). 

6. The defense introduced Lieutenant Colonel Starnes, Medical 
Corps, who identified a written stat~nent made by him at the inves
tigation as follows: 

"Since l,ovember l, l<J38, l have observed Lieutenant 
Perry on numerous occasions. In most instances he was 
suffering :f'rom acute alcoholism. In my opinion and from 
his history he has indulged in the excessive use or alco
holics for a number of years and I have diagnosed him as 
a chronic alcoholic. This prolonged indulgence had un
doubtedly lessened his resistance to alcohol and at the 
present time I run convinced tnat it woula take an ex
traordinary effort or incentive for him to abstain from 
the use or alcohol." 

Colonel Starnes further testified that chronic alcoholism is a diseas 
that acute alcoholism is not a disease, but an upset from ina.ulgence. 
That accused could be expected to resist liquor after treatment from 
six months to one year. 

7. The accused made an unsworn stater.1.ent through counsel in which 
he outlined his history as an athlete at the 1:ilitary Academy and his 
connection with sports after being commissioned. He states that in
juries received in football and his contacts and associations in con
nection with sports caused, he believes, his indulgence in drink. On 
one occasion he entered a sanitarium for a cure of·this drinking habit, 
but this proved a failure und he was later treated at Walter Reed Gen
eral Hospital. Upon his arrival at Schofield Barracks, he at i'irst con
trolled the habit, but recently his "resistance has gone from bad to 
worse". 

8. The evidence shows beyond a reasonable doubt that accused was 
drunk in quarters on the dates and at the places as alleged. It was 
also proved without contradiction that accused. was as a result 01 the 
drunkenness incapacitated tor the performance of military duty. 

9. Accused is 31 years of age. The Army Register shows hisser
vice as follows: 
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Cadet M.A. l July 25 to 23 Jan. ~6 and from 
30 Aug. 26; 2 lt. or Inf. 12 June 30; 1 lt. 1 .Aug. 
35. 

There was received in evidence one previous conviction. He was .tried 
at Schofield Barracks on December 22, 1938, for violation of the 85th 
.Article of War. He was found guilty of being drunk while on duty as 
a co::npany cownander on December 9, 1938, and sentenced to forfeit $50 
of his pay per month for four months, which sentence was approved by 
the Comrna.nuing Gen~ral, Hawaiian Division, 6.lld ordered executed. 

10. The court was legally constituted. No errors injuriously af
fecting the substantial rie,hts of accused were COillJllitted during the 
trial. In the opinion of the Board of Review, the record of trial is 
legally sufficient to support the fina.ings and sentence and to warrant 
confirmation thereof. Dismissal is auttorized for violation of the 
96th Article of' War. 

- 5 -



(7,)) 

1st Ind. 

'War Department, J.A.G.O., 'tlL 2 9 111311 - To the Secretary ot War. 

1. Herewith transmitted for the action ot the President are 
the record of trial and the opinion or the Board ot Review in the 
case of First Lieuteriant George W. Perry (0-18204), 19th Infantry. 

2. I concur in the opinion of the Board of Review that the 
record of trial is legally sufficient to support the findings and 
the sentence and to warrant confirmation thereof. 

3. I recommend that the sentence be confirmed but, in view 
of all the circumst!lDcea of the case, the previous military record 
of accused, the fact that the drunkenness did not occur in public, 
and the fact that the alcoholic psychosis from which he has suf
fered bas now responded to medical treatment with apparent complete 
recovery, I recommend that the execution or the sentence be suspended 
during the pleasure of the President. 

4. Inclosed herewith are the dre.ft ct a letter tor your sig
nature, transmitting the record to the President for his action, and 
a form of Executive action designed t confirm the sentence but to 
suspend the execution thereof, sho such action meet with approval. 

fllrr ru 0trrrc ,>vi 
llen w. Gullion, 
Major General, 

The e Advocate General. 

3 Incle -
Incl 1 - Record of trial. 
Incl 2 - Drft. ot let. for 

sig. Sec. ot War. 
Incl 3 - Form of Executive 

action. 
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WAR DEPAR'lt!ENT 
In the Office of The Judge Advocate General 

Washington, n.c. 

Board of Review July 8, 1939 
cu 211557 

U N I T E D S T A T E S ) FIRST CAVALRY DIVISION 
) 

v. ) Trial by G.C.M., convened at 
) Fort Bliss, Texas, January 16, 

Captain JOSEPlfW. HUNTRESS, ) February 14, 15, 16 and 17, 1939. 
Jr., Quartermaster Corpe. ) Dismissal. 

OPINION or the BOARD OF REVIEW 
KING, FRAZER and CAMPBELL, Judge Advocates. 

l. The record of trial in the case or the officer named above 
has been examined by the Board of Review, and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. The accused was tried upon the following charges and specifica-
tionsa 

CHARGE Ia Violation of the 96th Article of war. 

Specifications In that Captain Joseph W'. Huntress, Jr., 
Q. M. c., in conjunction with Mrs. Joseph w. Huntress, 

his wife, with intent to defraud did at San Antonio, 
Texas and at El Paso, Texas from about December l, 1937 
to about September l, 1938, operatine under the names of 
Barbara ~arren, Varren Products Co., Barbara Warren 
Products, B. w. Products, and J. w. Huntress, uanager, 
engage in conducting a scheme for obtaining money 
through the mails by means of false and fraudulent 
pretenses, representations and promises in violation of 
18 u. s. c. 338 and 339 which said scheme was in 
substance and effect as follows: 

Said concerns and parties, operating as aforesaid, 
were obtaining and attempting to obtain various remittances 
of money through the mails from divers persons for prepara
tions called "Trim", "Dri-Tex" and "Special w. T. Treatment 
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Tablets• upon pretenses, representations and promises 
contained in written and printed matter sent thfough the 
mails to the eftecta 

That the said so-called •Trim", when used as directed, 
will reduce all obese persons to a ~,lender figure" without 
diet or exercise1 that the said so-called "Trim", when used 
as directed by obese persons, will produce a reduction of 
their excess weight •quickly, naturally and safely•1 that 
the said so-called "Trim" is not a laxative; that not over 
two or the •rull treatment size• packages or "Trim", when 
taken as directed, are required to reduce any obese person 
to their "regular normal weight"J that the said so-called 
"Dri-Tex•, when used as directed, is •always effective• and 
is a "safe and thorough protection• against pregnancy1 that 
the effects of the said so-called "Dri-Tex•, when used as 
directed are "highly germicidal" and will "annihilate and 
destroy" germ life •almost instantly"; that the use of the 
said so-called "Dri-Tex• as directed will insure users against 
"disease, irritation, inflamation and various conditions of 
germ origin"I that the said so-called "Special w. T. Treatment 
Tablets•, when used as directed; will produce normal menstrua
tion in all womea suffering from delayed men~truation regard
less of the cause thereof and •even in the most stubborn cases•1 
and that the continued use as directed of the said so-called 
•special w. T. Treatment Tablets• will always prove effective 
in the restoration of delayed menstruation. 

Whereas, in truth and fact, as said concerns and parties 
well knew, all of the aforesaid pretenses, representations 
and promises were false and fraQdulent. 

CHARG~ II• Violation of the 95th Article of War. 

Specifications In that Captain Joeeph w. Huntress, Jr., Q. M. c., 
did at El Paso, Texas, on or about December 8, 1937, having 
received a letter, headed •Lumber City, Georgia, December 3, 
1937" addressed to •Barbara Warren, Dept. M.M., 933 Wyoming 
st., San Antonio, Texas• purporting to be from an unmarried 
woman na.~ed Eugenia Salyer whose menstrual period was over 
due and who was worried b.ecauee she felt sure that her as
sociation with a certain man was the cause of her trouble; 
wrongfully .furnish for monetary compeneation a remedy called 
•special w. T. Treatment Tablets• together with literature 
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claiming that these tablets were a certain and effective 
means of restoring normal menstruation and did further write 
her a letter purporting to give her personal medical advice 
with respect to relieving delayed menstruation. 

J.DDITIONAL CHARGE• Violation of the 95th Article of war. 

Specifications In that Captain Joseph 11'. Huntress, Jr., q. u. c., 
in conjunction with his wife, Urs. Joseph w. Huntress, did, 
dishonorably and wrongfully, at San Antonio, Texas and at El 
Paso, Texas, from about December l, 1937 to about September 
l, 1938, operate under the names of Barbara warren, Warren 
Products Co., Barbara Warren Products, B. w. Products, and 
J. \f. Huntress, llanager, a mail order drug business selling 
preparations called "Trim", •Dri•Tex• and •special \f. T. 
Treatment Tablets• upon pretenses, representations and promises 
contained in written and printed matter sent through the mails 
to the effects That the said so called "Trim•, when uHd as 
directed, will reduc• all obese persons to a •slender figure" 

·without diet or exerciseJ that the said eo called "Trim•, 
when U81icffa directed by obese persons, will produce a reduction 
of t!leirfweight "quickly, naturally and sa!ely"J that the 
said so-called •Trim• is not a laxative; that not over two 

. o! the •f"11, treatment size• packages or •Trfm•, when taken 
as directed, are required to reduce any obese person to their 
"regular normal weight•1 that the said so-called •nri-Tex", 
when used aa directed, ia •al'n.ys effective• and is a •sa.te 
and thorough protection• against pregnancy1 tha-\ the e!fect, 
or the said so-called •Dri-Tex.•, when used as directed are 
•highly germicidal" and will •annihilate and destroy" germ 
lite •almost instantly" 1 that the use or the eaid eo•called 
•J>ri•Tex• aa directed will insure user, againat •disease, 
irritation, intlamation end various conditions ot genn origin•; 
that tJt• aa.id so-called "Special w. T. Treatment Tablets•, 
when used as directed, will produce normal menstruation in 
all women suttering from delayed menstruation regardless 
or the cause thereof and "eTen in the most stubborn cases•; 
and that the continued use a.a directed or the said so• 
called •special v.r. t. Treatment Tablets• will always prove 
efteotiTe in the restoration or delayed menstruation. 

He plead,ed not guilty t'O all cbargee and specifications, and was found 
guilty of Charge II and the Additional Charge and their specifications, 
and not guilty of Charge I and the specification thereunder. No erl• 
dence ol preTioua conviction.a was introduced. He.was sentenced to be 
dismissed the service, The reTiewing authority approTed the sentence, 
and forwarded the record ot trial tor action under Article of War 48. 
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3. Following pleas to the general issue counsel tor the accused 
entered a motion to strike the Additional Cha~e and the specifica-
tion thereunder on the ground of indefiniten~ss and lack of particularity 
in the allegation, contendine that it is not therein specifically set 
forth th.tit the business conducted, was operated in a dishonorable manner, 
was in itself unlawful, or was violative of any law, state or nationalJ 
also that the said specification fails to allege that the pretenses, 
representations and promises therein charged were false and fraudulent. 
The court denied the motion and directed that the trial proceed (R. 8, 
12). 

It is the opinion of the Board that· the objection by defense 
counsel to the pleading as technically faulty and as not alleging an 
9ffense cognizable under the 95th Article of War, was not well taken 
and that the ruling of the law member was correct. The Board con
siders the language of the specification sufficiently clear and 
definite to inform the accused of the allegations. 

The court having acquitted the accused of Charge I and the 
specification thereunder, a discussion of the law and evidence per
taining thereto is deemed unnecessary. 

4. An examination ot the record ot trial discloses that the 
accused was stationed at Fort Ringgold, Texas, from approximately 
May, 1935, to !Jay, 1937, on which latter date he was transferred to 
Fort Bliss, Texas (R. 154, 243). His wite resided with him. In 
September, 1936, or thereabouts, Mrs. Huntress, the wife ot accused, 
haTing some money inherited trom her grand.mother, and finding life 
at Ringgold inactive, became interested in selling throwgh mail orders 
a book on beauty culture, under the name of B. H. F,gger, her maiden 
name (R. 155, 243, 245, 246, 271). While occupying her time in this 
activity, which proved rather unremunerative, she received in the mail 
a circular letter advertising a book by one John Fiescher ot Chicago, 
Illinois, costing approxi.Jratel7 $1.50 and containing about forty dit• 
terent mail order plans. J.tter discussing the matter together, the 
accused at the request ot Mrs. Huntress, ••cured the book from Mr. 
Fiescher. Upon receiTing and examining the book ·and considering tor 
sometime the various plans of mail.order business presented, Mrs. 
Huntress, following the advice ot Mr. Jieecher, selected a plan to sell 
by mail two products called •Trim" ·u4 •Dri•Tex•. ·The products wer. 
manufactured by "nle Sanisept Compe.ny,,li:'f'antton, Illinois, a suburb ot 
Chicago. The drug called "Tri.m"·wa.a deligned to cauee a reduction in 
weight ot persons using it and •J>n•Te.x" was a contraceptive prepara
tion inserted in the vagina prior to the act ot sexual intercourse. 
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Strong claims were set forth in advertising circulars regarding the 
medicinal value and remedial efficacy of the two drugs. ill circulars 
were prepared by Mr. fiescher, who forwarded to Mrs. Huntress both the 
advertising matter and drugs tor redistribution and sale in retail 
quantities to persons placing orders with her (R. 155, 156, 244, 245, 
2611 Ex. L). Under date of September 24, 1936, Mrs. Huntress registered 
the mail order business with the state, of Texas under the trade name 
of •B. H. Egger" (E:xs. 2, 3). During the month of January or February, 
1937, the adyertiaing matter and other preparations for the operation 
of the mail order ~siness having been c~mpleted, circulars advertising 
the s~id pred~cte were sent out from Rio Grande City, Texas. 'Believing 
that Rio Grande CitJ n.s too small to aae as a headquarters in the 
advertisements, Mrs. Huntress obtained permission of a friend, Mr. 
John Hill, to use hie addrees and so thereafter advertised 933 Wyoming 
Street, San Antonio,' Texa.e, aa the place of business (R. 156). At the 
time of change of' station from fort Ringgold to Fort Bliss in the spring 
of 1937, Captain Huntress 1ecured a leaTe of absence, effective in March 
or April, during which period he and his wife visited his father, Mr. 
Joseph ii. Huntreat, Sr•• in Boston, Yassachusetts (R. 157, 246). While 
there arrangements were mde to have the father of the accused operate 
an eastern office of' the busineas under the name of •Barbara \'larren 
Products• and J. w. Huntress, Ugr.• At this time a new drug was added 
to the products preTiou1ly sold called "11'. T. Treatment Tablets• 
advertised as a drug effective in "functional menstrual disturbances• 
restoring a normal flow •Gven in the most stubborn cases•. The eastern 
office address is shown as 20 Rosewood Street, Mattapan, Boston, 
Massachusetts {R. 157, 163; Ex. L). The Boston office operated until 
January or February, 1938, at which time it discontinued sales and 
Mr. Huntress Sr., turned all supplies and advertising matter over to 
J.frs. Huntress who was at that time operating the business from El 
Paso, Texas (R. 151, 166, 236, 247; Exs. 4, 5, 17, 20). A complete 
report of the business finances was submitted to Mrs. Huntress (Ex. 
17, 20). Upon termination or his leave of absence, about May, 1937, 
the accused reported to rort Bliss, Texas, first residing at Colonial 
Terrace, El Paso, Texas, for a period of about two months, after which 
he moved to 3117 Federal street, El Paso, from which latter address the 
mail order business was continued until its termination on or about 
September 1, 1938 (R. 165, 248, 252). 

There is in the record considerable testimony with reference 
to the unsatisfactory results obtained from the first Trim sales, where• 
upon a new product was compounded and sold under the same name; also, 
that a :!Jr. Simpson of Durham, North Carolina, an advertising expert, 
was visited by the accused and his wife while en route from Boston 
to their new station, Fort Bliss, and his services employed to prepare 
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advertbing circul..ara h replace those prepared by Mr. Fieacher ot 
Chicago. Advertiaemente and considerable testimony appear in the 
record relating to •Pure Herb Tablets•, "Women's Tonic Tablets•, 
•Protax•, and a preparation tor the cure of asthma. In view ot the 
fact that these products are not specified in the allegations and 
that the eployment ot Mr. Simpson is relatively unimportant, only 
a reference in passing will be made thereto (R. 247, 251, 304, Ex. 
18). . 

It seems apparent in examining the testimony and exhibits 
that "Pure Herb Tablets• and "Women's Tonic Tablets• are identical 
drugs with -w. T. Treatment Tablets• and that "Protax• is similar 
to •»ri•tex". Circular advertising was distributed soliciting local 
agent• on a collllission basis to be financed by the Barbara Warren 
Procfv.cte and also an advertisement reading in part as tollows1 

•Accept this invitation now. 
•:rree Sex Charts&: Dictionary 
.,,1th your copy ot 'Nature's Discovery' 
• you receive a valuable supplement illustrating 
male and female sex organs and defining their functions. 
Equal in instructive value to relatively high-priced, de
tailed account.. Contains sex knowledge that should be in 
possession ot every adult.• (R. 45, 1301 Ex. L.) 

Advertisements ot the products sold by •Barbara Warren• and under 
other similar trade names were carried in the following publications1 

"Good Stories,• Augusta, Maine. 
"Home Circlet', Winona, Minnesota. 
•cupid's International Messenger", Ashland, Virginia. 
-Variety", a monthly publication by Barbara Warren 

Products, Mattapan, Boston, Massachusetts. 
•com!ort .Magazine", Augusta, Maine (R. 21, 135, 136; 

Ex. :) • 

There .... alao circulated a letter signed •(Miss) J. Hofflnan•, purporting 
to be a personal testimony to the effectiveness of Trim. Both the 
teatiJaony and the name signed thereto were wholly fictitious (R. 221, 
222, zx. Q). Also the printed advertising matter circulated contained 
a certificate in heavy type to the effectiveness of Dri•Tex trom 
United.at.ates Medical Laboratory. Such laboratory was entir9ly un
related to. eny Government department or agency (Ex. K, A-2). 

· . Shortly after the arrival of Captain and Mrs. Huntress at 
Fort Bli••, and the establishment of a residence at El Paso, Mrs. 
HuntreH purchased a drug store at 400 E. San Antonio Street, El Paso, 
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Texas, and operated it under the name of Gateway Drug store, Inc., 
signing correspondence as •Barbara Huntress, President•. The accused 
joi~ed in the conveyance of sale and the chattel mortgage trust, 
executed to secure the unpaid balance on the purchase price, pro
.!2!!!!!! as husband of the owner (R. 197, 289, Ex. 14). One of the drugs 
compounded and sold there was the asthma product concerning which the 
accueed admits considerable interest and activity (R. 260, 267). A 
Mr. Benefield was employed in the drug store as pharmacist; but, 
because of some difficulty that arose, Mr. Benefield was discharged, 
whereupon he reported to the military authorities at Fort Bliss that 
Captain Huntress was involved in the drug business and owed him $800 
which he declined to pay. Thie report, me.de May 31, 1938, resulted in 
an official investigation or the business actiTitiee of accused by 
Colonel H. c. Dagley, I.G.D. (R. 18, 66, 94, 100, 169, 171, 172, 2SS, 
290). There ie considerable evidence of record with respect to the 
operation of the drug store, the· preparation and sale thereat of an 
asthma remedy and the trouble with Mr. Benefield, but, inasmuch as 
neither the drug store nor the asthma remedy are included in the 
specifications of the charges, only brief reference is ma.de thereto; 
primarily to show the first knowledge had by the milJ.tary authorities 
ot the outside business activities of the accused, the manner of 
receiving such information and the subsequent official investigation 
conducted by an officer of The Inspector ~eneral's Department, which was 
partly the basis upon which the instant charges were preferred. The 
report of the Post Office Department made aTailable to the war Depart
ment also furnished in.formation indicating a need tor the trial or 
Captain Huntress. 

Aa a result or the advertisements appearing in the publica• 
tions hereinabove set forth, the Post Office Department became interested 
in the business with a Tiew to ascertaining whether the company was 
Tiolating the Federal statute against sending through the mails fraudulent 
matter. Two Post Office inspectors were assigned to the investigation 
into the Barbara Warren Products Company busineH - Mr. L. J. White and 
Mr. Karl M. Foust. There were two inspectors assigned to the case tor 
the reason that the investigation led into the territory of both 
inspectors, Mr. Vhite having the territory including the New England 
states and Mr. Foust the southern area (R. 152). In accordance with 
the established m.thod followed by the Post Office Department of 
investigating advertisers, each of the above-named inspectors proceeded 
to anS1Jer various advertisements through local postmasters giving 
fictitious names as customers seeking information concerning the efficacy 
o! the drugs adTertised and medical advice, and also purchasing some or 
the product advertised. These letters, lalown aa teat letters (R. 137) 
were mailed out through various postmassera and on the dates shown below. 
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Names & address of Post Masters Date of Test Letter Signature Exhibit 

J. R. Nease, Lumber City, Georgia. December 3, 1937 JliH U.,af.a 8alyw A, B, lt 
Norman J. Hutchinson, Cordova, lld. October 21, 1937 )lrs. Maurice King . C,D,L,16 
Homer L. Sinmlons, Chartley, Mass •. December 17, 1937 Mrs. Wesley Jordon E 
Ben G. Pollard, Eminence, Ky. 
John M.O. Littlefield, Crosbyton, 

Texas. 
Owen w. Phlllips, Glenmore, La. 
w. E. McClintock, Mt. Pleasant, 

May 10, 1937 

JJay.12, 1938 
.April 12, 1937 

Mr. Philip Pender 

Eleanor A. Cofinan 
Mrs. Goldie Hobson 

F 

G 
H 

Texas April 11, 1937 Mrs. Lula Seats I. 

The first tour test letters above shown were sent out by Inspector White 
and the last three by Inspector Foust. During the course of the inve1tiga• 
tion and development of the case by the Post Office_Department, Inspector 
nbite held an interview with the father or the accused in Boston on April 
12, 1938, during which Mr. Huntress stated that since May 1, 1937, he had 
acted as distributing agent for his daughter~in-law, the wife or accused, 
selling by mail order certain drugs as advertised but that on or about 
February 16, 1938, he had discontinued the business and returned to Mrs. 
Huntress all literature and products (R. 147, 15lf Ex. 20, letter of Mr. 
White attached to back or record). 

Inspector Foust visited El Paso, Texas, and held an interview 
with the accused in the office of Inspector Curtis of El Paso on July 23; 
1938, after fully advising him as to his rights in the premisea, (R. 27, 
65, 15, Ex. 1). Subsequently, on July 24, 1938, tha accused wrote a letter 
to Mr. Foust explaining and amplifying his testimony of the previous day 
(Ex. X). The invntigation by Mr. Foust originated from an adTertisement 
of the company products contained in the January, 1937, issue of Good 
Stories magazine (R. 18, 19, 65, 104). The Government's investigation 
having been completed, a hearing was set to be held in t'lashington, D. o., 
on September 21, 1938, on a request of Mr. Foust tor a citation to ahow. 
cause why a fraud order should not be issued against the busineH (R•. · 105, · .. 
Ex. R). To obviate such a hearing the accused and his wife tiled·atriclavits 
with Mr. w. o. O'Brien, an attorney in the office of The Solicitor, P~st 
Office Department, announcing their complete·diecoatilluance of the.bueueH. 
They also held at their own nqu•at a personal intemft'·nth Mr.. O'Brien in 
his office in Washington on September 1, 14138, tturing -.hieh tbey asieried 
their innocence and pleaded fer a Yitlsdrawal of the proposed o1:tatioa for 
fraud on their assurance that the buaineu had'been tinally Aild definitely 
terminated (R. 252, 2541 Ex. R, z). l'hat the .J)i"eduat•·· had 11\tle er no 
medicinal value, falling far short ·or tlteir.ad'Y'erii:lett -•lat.ms, 1e ·definitely 
established by medical testimony irlr:odaeed by the ,roaeou.iioi1.as well as 
by a physician testifying in behalt or the det•n•• ca~ 181, 182, 189, 190, 
J!:xa. A-2, A-3, A•4, A•5). Nwtierous 4wpe•itio1111 of" satiified customers were 
introduced showing that the product• sold by th• ~ra Wllrren Company were 
u1ed by them with results advertieedJ or, it not ef'fective, the purchase 
price promptly returned upon request (Eu. 11, .21, 221 23, 24, 25, 2~). 
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However, as proof with reference to the genuineness and medicinal value ot 
the drugs eold relates solely to the allegations of fraud contained in the 
specification of Charge I ot which accu,ed waa acquitted, no diacusaion of 
such evid~nce is considered necessary. · 

5. There hav~ng ueen set forth in the preceding paragraph a brief 
chronological history of the case, we shall now pass on to a more specific 
discussion and analysis of the evidence as it pertains to the two charges 
and specifications thereunder of which the accused was found guilty. 

·w1th respect to the specification of Charge II, it appears that 
Inspector lihite of the Post Office Department, Washington, D. C., baving 
had brought to his attention an advertisement trom Comfort Maguine, 
September iasue, 1937, framed a letter to which he signed the fictitious 
name of Eugenia Salyer, seeking information as to whether the advertised 
product would restore delayed menstruation, particularly when failure to 
menstruate was due to pregnancy, thereby claiming it to be an abortifacient. 
The advertisement, the letter of· Inspector White and reply thereto, volun
tarily admitted by the accused to be in his own handwriting, read ae 
follows, 

"WOMEN IN DOUBT-•END WORRY. 
When Nature fails use reliable w. T. Special Tablets; quick 
acting. For difficult, abnormal, unusual delays. Highest effective 
strength only. Special treatment $1.00J also free treatise about 
safe, modern methods of feminine hygiene, 8lld facts about liberal 
guarantee. B. w. Products, 88 Y st. So. Boston, Mass. or Box 269-c, 
El Paso, Tex.• (Ex. J.) 

•Barbara Warren Dept MU Dec. 3, 1937 

933 Wyoming Street 

San Antonio Texas 

Dear W.ss Warrens 

"I saw your advertisement about woaen in doubt and I 
wish you would send me your free treati~e. 

•seeing you·are a woman I have need of talking to a 
woman right now since I am lln unmarried girl.away from home 
with no one to confide in. ·r•11 tell you about.my case and 
if you sell something for me you can send it COD. It is like 
this. You see my last period bas been overdue.~wo·weeke and 
I am terribly worried and am afraid I'll lose my new job. 
I've always been r~gula~ until I moved here six weeks ago. 
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My weight has been going down fast may be from worry. I sure 
e.m in doubt but I feel sure my association with a certain man 
is the cause or my trouble. If you sell something to bring 
me around I'll pay anything to get right again. 

•p1ease let me hear right away as I am so worried. 

Yours truly, 

Eugenia Salyer 
Gen Del. Lumber City, Georgia.• (Ex. Ko) 

•Dear J,{iss Salyers Dec. 8, 1937. 

•Have sent.an air mail to have a $2.00 box of 
Special w. T. Treatment Tablets sent to you c.o.D. 

•worrying causes a contraction of the muscles 
and would cause the now to be held back even under 
normal condition. 

"Hoping you will be O.K. 
Your friend 

Barbara Warren 
P.s. If you use Dri-Tex it kills all germs.• (Ex. K.) 

There is ample documentary and testimonial evidence of record showing that 
the above-quoted test letter signed "Eugenia Salyer• and addressed to the 
Barbara Warren Company in San Antonio, Tex.as, was received, and that the 
accused in his own handwriting replied thereto, informing the •customer" 
that an air mail letter had been sent (meaning from the Boston office) 
directing a $2.00 box of Special w. T. Treatment Tablets be sent c.o.D. and 
advising that "worrying causes a contraction of the muscles and would cause 
the flow to be held back even under normal condition•; also •it you use Dri• 
Tex it kills all _germs•. A money order in the amount of $2.06 was paid 
for the tablets upon delivery of them to Mr. 1ihite by the Post Office (R. 
64, 127, 128, 131, 138, 140, 141; 142, 253; Exs. A, B, K, V). 

The competent ~vidence ot record regarding the Salyer case die~ 
closes conduct on the pa.rt of the accuse4 of a highly discreditable 
character in several respects as enumerated belows 

!• The sale, for monetary gain or otherwise, of drugs advertised 
as a remedy for delayed menstruation and.as a contraceptive, cle~rly is an 
activity most unseemly and reprehensible in a commissioned officer ot the 
Regular Army• 

.2• The giving of personal medical advice to the public throl.lgh 
thfa mail obviously is an activity outside of the knowledge or duties ot 
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an officer ot the ,~uartermaster Corps who admittedly has had no medical 
training whatsoever, and carries with it a possib~e element o! danger to 
the "patient•. 

£• The tact that Miss Salyer was represented to the accused as an 
unraarried woman believing herself to be pregnant because of illicit sexual 
intercourse, thereby causing a normal suspension ot menstruation periods, 
makes it clear that the tablets were sold £or the specific purpose of 
effecting an abortion and the product offered £or use as an abortive 
agent. Such conduct, on the part of the accused, beyond any shadow of doubt, 
was not only immoral but illegal and also unbecoming an officer and gentleme.n. 

~. The advice or suggestion to lliss Salyer to use Dri-Tex, a 
contraceptive drug sold by the Barbara Warren Company, can be viewed only 
as advice and encouragement to an unmarried woman to continue in her acts 
of fornication in order that the sale of the contraceptive drug might be 
increased. The fact that the girl in the instant case was a fictitious 
character does not make the donduct of the accused any the less reprehensible 
as he fully believed her to be a living female person, as is evidenced by 
his acceptance of monetary compensation for the drug and personal medical 
advice forwarded in response to the order received by him through the mail. 

There exist two elements of proof in the specification under 
consideration which, because of their presence also in the specification or 
the Additional Charge, will be given special consideration in a separate 
paragraph of this review. The elements referred to ares 

(l) The extent to which, it at all, the accused was personally 
involved in or connected with the sale of contraceptive and other drugs, 
sold through the mail by the Barbara warren Company, and in the distribution 
of advertising literature pertaining to such business, in conjunction with 
his rite. 

(2) Whether the activity of the accused in connection with the 
business constituted conduct unbecoming an officer and a gentleman as 
contemplated by the 95th Article of War malting dismissal from the eervide 
a mandatory punishment upon conviction of an offense alleged thereunder. 

6. Witn respect to the specification of the .idditional Charge, 
there is ample competent evidence of record supporting the allegation 
that the accused, in conjunction with his wife, did at the places and for 
the period alleged operate a mail order business under the names set forth 
in the specification (R. 18t 22, 24, 28, 67, 68, 69, 107, 108, 2081 lxs. 
J, R & A-4). That the drugs sold through the mail were called •Trim", 
•nri-Tex•, and "\f• T. Treatment Tablets• and were represented,111hen uaed 
as directed, aa a sure remedy to produce a reduction in excess night, 

-11-



(82) 

prevent conception after sexual intercourse and restore delayed menstruation, 
respectively, is overwhelming supported by documentary evidence received 
by the court. The claims pertaining to the drugs where quoted in the speci
fication are extracts Aom advertising circulars comprising a portion ot 
Exhibits K, L, and Q. 

The advertising literature does not specifically state that •nri
Tex• will prevent pregnancy, as alleged, but the inference from the language 
employed that such is its effect, ie inescapable. For eiample, on the pink 
sheet advertisement comprising a part of Exhibit L the following language 
appears with respect to •ori-Tex•. In heavy type there appear the words 
"Dri-Tex guarantees the women of today***"• There appears also the languages 

•rt is immediately effective, offering safe and thorough 
protection. Immediate results are noticeable, you experience 
a wan,,pleasant sensation directly after insertion, which 
indicates that the dissolving, cleansing and protection action 
has begun. In a short time this substance pervades and saturates 
every fold and creYice of the vaginal tract.• 

The product is referred to aa a •dry douche" and as"*** safe to use, harm
less to delicate tissues and it is always effective". The implications ot such 
language can mean but one thing, that is, that "Dri-Tex• is a contraceptive 
and will prevent pregnancy following sexual intercourse. This inference is 
conclusively supported by the correspondence in the King case (Exs. 16, 
L(6-o), T) and by the contents of depositions 24 and 25. 

During the trial considerable time was devoted to the language in 
the specification under discussion alleging that the "Special W. T. Treatment 
Tablets• will produce normal menstruation in all women suffering from delayed 
menstruation "regardless of cause thereof". The defense contended that 
evidence was lacking in support of the language quoted. It is true that such 
language does not affirmatively appear in the advertisement. The most closely 
related language employed in the advertisement is that normal flow will be 
restored "in the most stubborn cases• {Ex. K). Dr. George Turner, a witness 
for the defense, testified with respect to the product claimed as affective 
in functional menstrual disturbances •even in the most stubborn cases• that• 

•1 rather doubt that. In the most stubborn cases', as 
I said before, the laxative effect end the mild tonic stim
ulant to the involuntary muscles might in a low physiologic 
state have some effect in bringing about a normal period.• (R. 189.) 

Also, the doctor testifieds 

•* * * To say that one particular thing is going to . 
bring about a normal menstrual flow in all types of cases is 
absurd.***·· (R. 190.) 
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'!'he Board belieTes, while the language employed in the advertisement furnished 
a basi• tor a reaeonable interence that the tablets were represented as 
restoring menstrual now where delayed •regardless or cause thereof", that 
the correepondence in the King and Salyer cases removes all doubt as to the 
extent of the cl.aim. held out to the public by the Barbara Warren Company. 
In both ot the case• referred to the cessation of now sought to be relieved 
was due .to th•.bellet or pregnancy on the, part of the patientJ and in each 
case, with tull knowledge ot the probable pregnancy, the Barbara Warren 
Company 1old -w•.T. Treatment Tablets• to restore the tlow. Such action 
not on1j supports the allegation respecting the ettectinness or the drug 
•regardless ot cause• ot the delayed menstruation. but e.tablishes the tact 
that the product wae being repreeented and sold as an abortiTe agent. 

The :ineffeotiVeness of. the various ·prod\ic.te -named in the speci
fication to tultill the ertraYagant cl.aims made tor them in the advertising 
matter and correspondence, although testified to by physicians called as 
witnesses for both the prosecution and the defense, is n~ pertinent to the 
specif'ication ot the Additional Charge because it ie not therein alleged that 
the products nre ineffective or the busin4'H fraudulent. The accueed n.e · 
acquitted of 'the fraud charge (Specif•. or Charge I). 'l'he allegations in the 
specification that the .accused was connected nth the operation ot the mail· . 
order business and that the activity on his part 1l'U dishonorable, being conduct 
unbecoming an otticer and a gentleman, will be given detailed consideration· 
in a subsequent paragraph. In vin ot this taot, considered together with 
the summation or the case contained in paragraph 4 of this review, no further 
discussion or the apecitication under consideration need here,be given. 

7. With respect to the elements ot both specifications and charges. 
of which the accused astound guilty, referred. to above and set forth more 
hll.7.a:t the couclusion ot paragraph 5, supra, -'condderation rill first be 
giTen to the allegation that the accused was engaged in the operation or the 
mail order l>usineH. That Mrs. HuntreBB, the wife or accused, was the main 
operator of the mail order.bu.ainesa;and that the tather or the accused 
operated a \,ranch otfice in Boston; Maeeachueetta, OTer a period ot time, 
are too obvioua !roJll the.testimony.appearing throughout the record to 
require discussion. Moreover, the defense frequently admitted the pro
prietorship-in the business ot :Mrs. Huntess. But the prosecution must 
establish, beyond a reasonable doubt, that the accused was a wilting and 
intentional participant in the business.: The_ accused, in his_. testimony, 
freely admits his interest 1n·'the astbma. product prepared at and sold by 
the Gateway Drug Store, Inc., or which l!rs. Huntress was the president. · 
But as neither tho asthma product nor the Gateway Drug Store, Inc.,'ia 
included in the charges and specifications, his connection therewith is 
il!lnaterial to the issue•. llhat, it any, connection did the accused have 
with the mail order business.of which Mrs. Huntreee was the proprietor, 
eelllng •Trim", •J>ri-fex", and •special w. T •. Treat.ent Tablets•f The 
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record contains considerable evidence on this point. 

The prosecution called as its first witness Mr._ Karl Y.Foust, 
Washington, D. c., who testified that he was a. Post Office inspect.or and 
that during the course of his investigation ot the mail order business or 
the Barbara llhrren Company he interviewed the accused at the office ot 
Inspector Curtis, domiciled at El Paso, Texas, on the afternoon of July 
23, 1938. The accused was tully apprised of his rights ttt the premises, 
and was also advised by Mr~ Foust that he might employ an attorney to be 
present if he desired, that he might remain silent, and that any answers 
given by him must be voluntarily given and would be held against him artd 
used in any proceedings that might be brought before the Solicitor of the 
Poet Office Department to· show cause why a fraud order should not be issued 
or other criminal proceedings (R. 27). · The accused thereupon expressed 
a desire to answer fully. any 1nqu1r1e8 propounded. During the interview 
the accused related the history of the business and etated his wite was 
the owner but he assisted in the conduct of the.business and was a joint 
proprietorJ that he prepared tee advertising literature which was later 
edited and completed tor circulation by Mr. John Fiescher or ChicagoJ 
that some ot his money ha.d been placed into the mail order busineseJ that 
he and the children opened the mail, answered letters, prepared packages 
ot medicines for shipment, and performed various other duties incidental 
to the operation ot the business (R. 28, 29, 67, 68, 69, 72, 75, 76, 77, 83). 
The 4ay following the interdew with Mr. Foust the aocueed wrote a letter 
to him amplifying his oral sta.temanta or the previoue day (Ex. X). In this 
statement he made no unqualified, direct admission of pa.rtner~hip in the 
business but employtd language therein repeatedly trom which the conolueion 
is inescapable that he was aotively interested in the businees and urged 
Mr. Foust to withhold any- formal charges as sucb action would •mean the 
end of my career" in the Army. 

In a printed questionnaire filled in by llr. Fouet d~ring the 
interview wit~ the accused, and introduced in evidence by the 4et•n••, 
(Def • .Ex. l), the following questions and answers appears 

•tour position with concernf Huaband of proprietor! con• 
tributed cash from salary to pay adv. etc." 

"Who prepares your literature, advertisements, circulars, eto.f 
Capt. Huntress• wrote it up,- John Fischer - Chicago, Ill. 

· (edited)• 

·"Who passes upon the symptomsT Capt. Huntress• !>ruggiet. 
"Haa this person any medical training? No." 

"In what ~ 'businesa or proression is· each officer {QW:Dtr) 
engaged? Capt. Huntress - ·Q.M.C. u.s. !rmy." (Ex. 1.} 
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Upon completion ot the interviR the notes thereon mde by )(r. Jouat were 
ehp,m to the accused who me.de no objection thereto.(R. 72, 2f1)•.. 

)(r. Charles X. Curtis, Post Office Inspector, El Paso, Texas, 
in whose otfice the interview with accused by Mr. Foust was held, testified 
tbl.t he was present and heard the accused state, after being advised of 
hie rights in the premises, that the business was Jointly operated by 
'ldmeelf and his wife; that he furnished money for advertisements; that he 
and his children prepared advertisements to be eent to persons whose names· 
had been secured trom some mailing concern (R. 87, 88). 

Colonel H. c. Dagley, I.G.D., a witness for the prosecution, 
testified that he was present on the afternoon or Uay 31, 1938, at an 
interYiew in the office or General Lear at Fort Bliss, Texas, when a 
Ur. Benefield complained concerning certain alleged business relations 
he had had with the accused. Incidently, the whereab.outs or Mr. Bene
.fhld could not be ascertained in order that he might be subpoenaed as a 
witness at the trial. The accused wa.s called into the office of General 
'Lear during the intertiew and stated, without being first warned as to 
his rights (R. 102), that he bad no con.~ection with the business personally, 
but that at times he helped his wife wrap packages containing products 
being sold through the mail (R. 94, 95, 97). On NOTember 7, 1938,.during 
an official investigation ot the busin~ss by witness, after due warning 
ae to his right to. remain ..silent and that anything said by him ii.ay. be . 
used against him in anJ subsequent proceedings or trial, the accused. 
atated that he bad personally written two letters then exhibited to him 
ln connection with the business. One letter was written .lpril·l9, 1937i to. 
a Mre. Hobson, Glenmore, Louisia.na.J the other to a Miss Salyer, Lumber City, 
a.orgia, under date of December 8, 1937 (R. 95, ~7, l00J Exa. Kand P)~ 

The Barbara. Warren Products having been notified on August 15, 
1938, to appear at a hearing in Washington, D. c., on September 21, 1938, 
to show cause why a.fraud ord.$1" should.not be issued against the.business, 
the accused and hie wite appeared in the office of Mr. William c. O'Brien, 
ottice ot the Solicitor, Post Office Department, Washington, D. o., on · 
September lj 1938, and there the accused stated he had rendered occasional 
a1aistance to hie wite to the extent ot filling a few orders and handling 
some ot the. correspondence; that he was not the owner but only a collaborator. 
in the busiQess (Ex. R). The accused and his wife on the occasion of the · 
aaid interrln, execute4 a joint affida:Yit dated September l, 1938, prepared 
by Kr. Ralph B. Manher,, an attorney ia the office.or the Solicitor, Post 
Ottice Department, wherein they agree!l to desist trom any and all further 
operation of the mail order business. On the baeis- of this affidavit the 
Post Ottice Department dismi&1ed the hearing eet for September 21, 1938 
(Ex. R). On August 15,·1938, two weeks prior to the -conference with Mt• 
O'Brien, the accused wrote a letter to him,lll"ging that the ti'aud 
prooeeding1 be dropped, atating in part u tollon1 
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•It possible would you please preTent a notice in ref• 
er1tnce to a traud'order from being sent tome·aa serious 
trouble in the Army could develop. .. I am willing to agree 
to: any' stipulation tha.t may be required in order to prevent. 
further acUon by your ot!ice. . . . _ 

· •1 can usure you that there, nevel" wu any. fraudulent · 
intent oa the part ot Mrs. Huntreea, ·myself or mr. £ather or 
Boston, VaH. and ·I beline· that where there was a money be.ck · 
gtuirantee, that the money was always returned-upon request.• (EJc. z.) 

.. 
Incloaed with the above-quoted letter ,ru the attidarit ot accused dattkl 

, .lilgust 15, 1938, reading in the body thereof u ~ollon1 

"'l'hat I ·llll a resident .ot Jt1 Paso., Texas.; . 
•1'bat: I have discontinued tlll collllilctions with any mail · 
order 'busineH1 · .. · . 

•That I .have no intention ot r_psuming any such connections 
in the future.• · · . · 

An attidavU or e1m1lar .import was also inciosed executed by Yrs. Huntress 
(Ex. z.). · · 

The prosecutj.011 introduced in evidence thedepo!Sition· ot Captain 
Victor L~ Robinson, Q.lt.c.·,· Fori· lliley, Kansas, in which he deposes and says 
that while in CODTeraation with the accused at Fort Blisd about . .April, i9J7; 
he (accused) stated _that he worked at night answering inquirbs regarding 
prescriptiou that hia relatives were putting up and selling'through a mail 
order buainuaJ that the busineaa was not in his name and he received no 
income theretromJ that the accused exhibited to· him certain articles he was 

·· baying-printed tor advertising purposes (Ex~ A•l). 

. . . . It appears trom a defense exhibit consisting ot a pen and ink 
report 1n. 1931 on the branch office activities ot the Boston ottice that 
~ items ot payment relative to the businees were •paid by Jr.• and 
•uoll· other·utriea aaa 

•Items OD Joe•• letter dated June'l8th. 
•.ilrtn tor SOO labels .. $1.00 · 

· "R.a·; Ex. co. Bill· or laden 
£ram.Chicago
# 1SS · ••••••.• .32 

•Letter dated June 29 
•chk_. to Good Stories 

and othe·r similar entl"ies indicating the .interest or the accused in the 
-buein.ees (:icx.: l'l ). The accused on the etand freely admitted that_ .the 
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references in his father'• report were to him (R. 294, 295). 

8. For the def'enae numerous witnesses were called and~poaitione put 
in evidence. By deposition the father of the accused testified that, so far 
as he knew, the accused was in no way connected with the mail order business, 
the wife of the accused, deponent'• daughter-in-law, being the sole owner 
thereof (Ex. 20). 

The accueed filed an affidavit with Colonel Dagley, I.G.D., Fort 
Bliu, Texas, dated November 2, 1938, in which he denied ownership or the 
mail order business and stated that hia participation in the 'business ..... 
limited to writing a few letters for his wife and oooa.eionally eigning the 
1l8lll8 of Barbara 'Warren at the end of a printed tonn letter; that he 
received no financial reward for hie service and that $200 which he gave 
Mrs. Huntresa and which was put into the business wa• not a gift but was 
the return of a loan she had previously made to himJ thatihe product• used 
were manufactured by reputable concerns and had been in use for me.nyyears 
(Ex. Y). 

The accused testified at his own request and den1.ed that he wae 
officially or financially connected with the business. He stated that his 
wife, using her DYn money, was the sole owner of' the business and that her 
activity was over his protesi; that such activity as he engaged in was in 
connection with the asthma remedy only (R. 245, 253, 254, 259, 2€0, 266, 279, 
296, Ex. Y). The accused further testified that such assistance as he might 
have given his wif'ei to the limited extent of writing only a few letters 
for her during the entire period of operation, was merely as her husband 
and not as a business partner, as he considered the business "unethical" 
for an officer of the Army (R. 259, 260, 291, 293, 296, 297). The accused 
admitted writing the Salyer and Hobson letters (Exe. K, P) but only at the 
dictation of his wife. He testified that he never saw the original Salyer 
letter until November 1, 1938, and took down the reply as dictated by Mrs. 
Huntress and wrote the Hobson letter substantially as told him by Mrs. 
Huntress (R. 253, 254, 259, 281, 282). He denied that he sent Miss Salyer 
the •w. T. Treatment Tablets", as alleged, although his letter or December 
8, 1937, states that he did do so and the tablets were later received through 
the mail {R. 262, 263, 264; Ex. v). With regard to the deposition of' Captain 
Robinson, the accused testified that he did have such a conversation as 
Captain Robinson testified to but that the product referred to therein was 
the asthma remedy only and not the products referred to in the ctarges 
(R. 268, 269). He denied that ~ir. Foust showed him the notes taken at 
their interview of' July 23, 1938, and denied that he said to Mr. Foust 
that the children answered company letters. He did tell Mr. Foust that 
the children placed some asthma form letters in envelopes and mailed them 
but nothing more, He denied stating that he was a druggist or that he 
prepared the advertising {R. 270, 273, 274, 277). He wrote only about three 
business letters during the whole period of operatitn of the mail order 
business, helping out only as a husband assisting his wife {R. 291, 293). 
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The accused testified further that his wife had a separate bank account "but 
lots of times I would write a check out for anything she w1p1ted for any part 
of the business, to send to some advertising man or something, my own checks" 
(R. 295). He also testified that he made out a joint Federal income tax 
return and that his wife made a separate corporation return. hhen informed 
that she testified on the stand that she had made no separate income tax 
return for the business he replieds "The next time it is due she will have 
to", because she had acquired a drug store (:a. 303). 

Mrs. Huntress, wife of accused, testified, with respect to the 
writing of the letter (Ex. K) to Miss Salyer by the accused, that she had 
received the letter on the previous afternoon and sent it immediately to :L:r. 
Huntress in Boston to fill the order; that she desired that the customer be 
promptly advised of her action and not having yet arisen tor the day, she 
requested her husband to write, telling him substantially what to say but 
not showing him the letter of Alisa Salyer {R. 175, 176, 214). She also 
testified that the accused •did wrap a few packages for me to get ready to 
ship and then some of the fonn letters that I sent out, I believe he signed 
the name to some of them for me, and also the advertising, just before I 
got ready to send it to Mr. Simpson he helped me with that, I think•, but 
that this was in connection with the asthma remedy only (R. 199)r that she 
never filed application with the state of Texas to do business as a femme 
!£!!, and never filed a ,epar&te income tax return for the business~ 
212, 228); that the drug store she operated and the Warren Products were 
entirely unrelated (Notes R. 228, 229J Ex. 11 and letter to a Chicago 
laboratory in 1938 (Ex. 12) indicate otherwise), and that her only business 
associate was her father-in-law, Mr. Huntress, Sr. (I• 224, 234). 

Dr. George Turner, El Paso, Texas, a practicing physician, was 
called as a witness tor the defense, and testified that·•tbere is no contra
ceptiTe, strictly speaking"; that Dri-Tex is but a slightly acid douche; 
that as regards Dri-Tex •The astringent action might have some contraceptive 
e!fect•J that the "Women's Tonic Tablets• were primarily a laxative, which 
is a •good thing• for delayed menstruation; that the ·Trim" also was a laxa
tive1 that none of the drugs sold by Barbara Products Company wele harmful 
but were-•just counter drugs that you can buy at any d:rug store• (R. 181-
183) •. 

ibe defense put in eTidence a number o! depositions from various 
satistied customers who testified that the products purchased were effective 
in accomplishing the results advertised or that in case or failure the money 
paid tor such drugs was pro~ptly returned by the company (Exs. 21, 22, 23, 
24, 25, 26}.. · · 

9. In view or the letters admittedly written· by the accused to 
prospective customers for the drugs being sold by mail order, and in view 
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of his admissions against interest contained in his interview with Yr. 
Foust on July 23, 1938, and subsequent letter to him, and in his affidavit 
filed with Mr. O'Brien, dated September 1, 1938, considered together with 
the other evidence adduced at the trial by both the prosecution and defense 
briefly swnme.rized hereinabove, more particularly in paragraph 7, supra, 
it is the opinion of the Board of Review that the connection of the accused 
with the Warren Products Company, as alleged, is e.mply substantiated by 
comp~tent eTidence. 

10. The next question presented for determination is whether the 
participation of the accused in the mail order business of the Barbara 
Warren Products selling drugs claimed to be effective in reducing ex
cessive weight, reatoring delayed menstruation to noflllB.l periodical flow, 
as a contraceptive, and as an abortifacient, constituted conduct unbecoming 
an officer and a gentleman in violation of the 95th Article of War. In 
this connection there must be considered also the conduct of the accused 
in writing the letter to Miss Salyer, believed by him to be an unmarried 
female person who through indulgence in illicit sexual intercourse belieTed 
herself to be pregnant as evidenced by delayed menstruation, and advising 
her medically that worrying would cause a muscle contraction sufficient 
to delay flow and encouraging her to use Dri-Tex when having sexual inter
course in the future. Also there must be considered the letter to Mrs. 
Hobson, believed by the accuser to be the mother of an ill seven year.old 
girl, advising her as to the proper medical treatment of the case (Exs. 
K, P). Sending out advertisements of the products sold containing therein 
references of approval thereof by the United 5tates Medical Laboratory 
thereby implying the indorsement ot the product by the United States Govern• 
ment, when such was not the tacts circulating an offer 'to give to customers 
a gift of sex charts and dictionary •illustrating male and female sex 
organs and defining their !unctions•, the use of a signed letter tor 
advertising purposes testifying to the efficacy of the drugs advertised 
when no such person existed, the name signed being entire fictitious; 
these and other similar actions in connection with the operation of the 
business must be considered as determinative in considering the applicability 
of the 95th Article of 'War in the instant case. The accused was directly 
active in preparing the advertising which was finally completed with 'the 
assistance or Mr. Simpson of Durham, North Carolina, and Mr. Fiescher or 
Chicago, Illinois. The letters to Uiss Salyer and Ure. Hobson, above 
referred to, were in the handwriting of the accused. He does not'-deny this. 
The Manual for Courts-Martial, 1928, paragraph 151, provides that the 95th 
Article or War denouncing conduct unbecoming an officer and a gentleman 1a -

•***action or behavior in an unofficial or priTate 
capacity which, in dishonoring or disgracing the individual 
personally as a gentlemen, seriously compromises h!! position 
as an officer and exhibits him as morally unworthy to remain 
S:-member of the honorable profession of arms.• (Underscoring 
supplied) 
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.Also -

"There are certain moral attributes connnon to the 
ideal officer and the perfect gentleman, a lack of which is 
indicated by acts of dishonesty or unfair dealing, of 
indecency or indecorum, * * *• This article contemplates 
such conduct by an officer or cadet which, taking !1,1 !!!! 
circumste.nces into consideration, satisfactorily shows such 
moral unfitnesS:U- (Underscoring supplied) 

There appear' to be no cases in this office the circumstances of which are 
in any sense parallel to or on all fours with the facts in the instant case. 
However, in the case of Captain William R. Flemine, 14th Infantry (CM 196426), 
tried by general court-martial in 1931 under the 95th Article of War for being 
drunk and disorderly in uniform while in Colon, Republic of Panama, the ques
tion of conduct unbecoming an officer and a gentleman as denounced by the 
95th Article of War was given full discussion. Captain Fleming was seen by 
officers, soldiers, and civilians in uniform and manifestly under the 
influence of intoxicatine liquor on the date and at the places alleged. He 
employed some profane and abusive language. Some of his actions and remarks 
were testified to as "funny", greatly amusing the bystanders. He engaged 
in no fighting or loud, conspicuous, boisterous conduct. He was found guilty 
of violating1 the 95th Article of War and sentenced to dismieaal. Nine of 
the eleven members of the court recommended clemency, reducing the sentence 
to a loss of 400 files on the Promotion List and restriction to post limits 
for three months. The Board of Review held that -

"***While his conduct was clearly 'of a nature to 
brine discredit upon the military service' and therefore a 
violation of the 96th Article of War, the record contains 
no substantial evidence of what the Board of Review would 
consider gross drunkenness or conspicuous disorderly conduct.• 

The opinion of the Board was.expressed that the record of trial was legally 
sufficient to support only so much of the findings as finds the accused 
guilty of the 96th Article of War and recommended that the President commute 
the sentence to that recommended in the clemency plea. 

The Judge Advocate General (General Winship) did not concur in 
the opinion of the Board of Review and in his indorsement to the Secretary 
of Viar saids 

"***To hold that conduct such as Captain Fleming's 
was not within the meaning of the Article mentioned would, 
in my opinion, be placing an undue limitation upon the 
meaning of such Article and the acts constituting offenses 
thereunder and would establish en undesirable and umrarranted 
precedent.***•" 
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u,o .that -

•To declare the conduct ·of thi1 officer not· 'unbecoming fQl 

officer and gentl~' would be, in my opinion, a distinct 
··,tep .backnri in tht condderation ot cue1 of this charact•r•" 

l'be Pr911ident followed the opinion and recommendation of 'lbe Judge .Advocate 
Jeneral:and ordered the.sentence carried into execution. In Colonel Winthrop's 
discusaion ot •conduct'unbecoming an officer and gentleman•, in his authorita• 
tive·1r0rk on •Military Law and Precedente•, the following pauages appeart 

• 
1 t1nbecomi.ng, • u here employed, is understood to mean 

. ~ot~.t.7 inappropriate or unsuitable, as being opposed to · 
· good taste or propriety or not consonant with usage, but · 
morally unbetitting and unworthy.• (Reprint, P• 711) 

. •. * * * • 
•***Though it need not amount to a crime, it must 

offend so seriously against law, justice, morality or decorum 
as to expose to disgrace, socially or as a man, the offender, 
and at the same t!me must be of such a nature or committed· 
under such circumstances as to bring dishonor or disrepute 
upon the military·p~ofeesion which he represents.• (Under-
scoring supplied) (Reprint, P• 711) · 

Applying the rule lai~ down in the Fleming case and in the authorities above 
quoted to the established facts in the instant case, with e1pecial reference 
to the questionable advertising concerning sex relations, which resulted in 
a criminal investigation and the forced cessation.of the business by· the 
United States GOTernment, the Board of Review expresses the opinion that the· 
conduct ot which the accused 11&8 !ound guilty properly falls within the 
provisions or the 95th Article of War and is appropriate thereto. 

11. The defense objected to numerous portions of the testimony of· 
Inspector Foust identifying and relating to papers or investigation prepared 
by Inspector White~ on the grounds that his testimony was purely hearsay. 
The objection, in the opinion ot the Board, was in each instance, well taken 
and the adverse ruling thereon by the law member might have been serious 
error, exc3pt tor the fact that later during the trial In~pector White wa• 
subpoenaed from Washington and hie testimony secured with respect to the 
matters objected to. The defense aleo objected to the introduction in 
evidence of paragraphs 4to 32, inclusive, ot the report or Dr. Norris 
{l:lt. A-2) on the grounds that the matter therein contained was beyond the 
scope of expert opinion and was conclusion as to matters in issue (R. 119-
125). An objection on the same grounds was made to certain portions or the 
testimony of ~r. TUrner, a witness for the defense, relating to whether the 
products would accomplilh the things claimed for them in the advertisements. 
The law member overruled both obJections (R. 125, 187). Inasmuch as both 
objections pertain solely to the tra.udul~nt conduct alleged in the specifica-
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tion ot Charge I, ot which 1pecitication the accused was acquitted, con
sideration by the .Board ot the objections and rulings thereon i• deemed 
unnecessary. 

12. The defense counsel in his closing argument and in ,ection IV, 
page 22 ot his briet attached to the record, raised the question ot en• 
trapment as a defense, contending that the test letters prepared by the 
Post Office inspectors, in response to magazine advertisements, caused 
the accused to write the Salyer and Hobson letters. If such should be 
the case, it would apply to Charge II and the specification thereunder 
only, as the .t.dditional Charge and specification aet forth a continuing 
ottense during the period December l, 1937, to September 1, 1938, which 
was clearly independent of and dissociated trom the teat letters. 

rit is contended by counsel for the defense that the case of 
Sorrells v. United States (287 u.s. 435, 77 L•ed. 413) enunciates a rule 
that is determinatiTe in the instant case completely exonerating the 
accused of all guilt; that the conduct of the Government in writing the 
test letter resulting in the Salyer reply by accused invoked the rule of 
eatoppel against a criminal prosecution in the intereat of public policy. 
The language of the SupNme Court (p. 454) in expounding the rule referred 
to is as follows, 

"There is common agreement that where a law officer 
envisages a crime, plans it, and activates its commission 
by one !l2! theretofore intending!!! perpetration, tor the 
sole purpose of obtaining a victim through indictment, con• 
viction and sentence, the consummation of so revolting a 
plan ought not to be permitted by any •elf-respecting 
tribunal.***·· (Underscoring supplied~ 

The Board is of the opinion that the tacts in the instant case, 
as established by competent evidence, do not come within the jlft,eSet forth. 
Certainly it cannot be reasonably contended that the Barbara/Prouucts 
Company had not intended prior to the receipt of the Salyer test letter 
to sell Special w. T, Treatment Tablets to restore normal menstruation. 
That 1tas their advertised business, the operation of which had been carried 
on in Texas and Massachusetts by the accused, his wife and his father, 
one er all, over a period of approximately two years. Nor can it be 
eai~ that the Post Office inspector writing the letter envisaged and 
planned the offenses of which the accused was found guilty, or any of 
them, for the sole purpose of obtaining a victim in the accused. To 
the contrary, the action of the Post Office agent was extremely impersonal 
and in accordance with the accepted and ordinary practice of the Post 
Office Department. H~ replied to an advertisement containing suspicious 
language to ascertain whether the company was violating the Federal Fraud 
Statute by sending fraudulent matter through the mail. That was legiti
mate, lawful p~ocedure and one followed daily by the Post Office Department. 
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How else could frauds be exposed and the public protected from those who 
would make a living by perpetrating such frauds upon the ignorant, gullible 
and unwary by means of highly colored and attractive advertisements 
soliciting mail orders for the product so advertised? 'In the Sorrells 
case above cited, a prohibition agent had gone into a mountainous section 
of North Carolina and had developed a pretended friendship with a mountaineer. 
Both were World war veterans and members of the 3oth Division, }.•E.F • I this 
tie was used to invite a closer friendship and to inspire confidence. The 
agent finally requested the defendant to secure him a small quantity of 
whiskey which request was fulfilled, whereupon the arrest was effected. 
Under such circumstances the Supreme Court of the United States held en
trapment a valid defense. The Board feels that there exists no similarity 
between the facts in that case and in the instant case. Chief Justice 
Hughes in his opinion handed down in the October term, 1932, said in parts 

•It is well settled that the fact that officers or em
ployees of the Government merely afford opportunities or 
facilities for the commission of the offense does not defeat 
the prosecution.!**·· (p. 441) 1 

Following the citation of numerous Supreme Court cases the opinion with 
respect to use of d~oya, continuess 

•The appropriate object of this permitted activity, frequently 
essential to the enforcement£!~ 1!!:!, is to reveal the 
criminal designJ to expose the illicit traffic, the pro
hibited publication, ~ fraudulent .!!.!! £! lli_ ell!, the 
illegal conspiracy, or other offenses, and thua to disclose 
the would-be violators or the law. A different question ia 
presented when the criminal design originate• with the 
officials of the Govei-rune~t, and the7 implant in the mind of 
an innocent person the disposition to commit the alleged 
offense and induce its commission in order that they may 
prosecute.• (pp. 441, 442) (Underscoring supplied) 

See also the case or~ T. United st,tes, 273 Fed. 35, 37. To 
the same effect are holdings or the Board of Review and The Judge Advocate 
General that where the defendant, otherwise innocent, is induced.and lured 
into the commission or the offense, entrapment constitutes a complete 
defense1 on the ground of public policy, put only under the circumstances 
stated, which clearly do not exist in the case under conaideration (Dig. 
Ops. JAG, 1929, sec. 1248, CU 187319, and Dig. Opa. JAG, 1937, Supp. VII, 
sec. 1248, ClL 207652). In January, 1933, the joint trial of Privates 
Irving and.Morris, stationed in the ~waiian Department, was completed, 
involving charges of larceny of.certain Government property, including 
military maps and photographs, and conspiring to deliver same to a 
represeatative or a·foreign nation. Both accused were convicted and 
sentenced to five years' imprisonment in a penitentiary. The soldiers 
being under suapicion, a trap was set in which Yr. Frisen, civilian 
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employee of the Ordnance Department, was used aa a contact man. On 
October 25, 1932, Mr. Frisen falsely represented to the accused that he 
had made an appointment with a foreign agent to meet with them t'1at 
night for further negotiations and settlement of pay details. The meeting 
was had and negotiations entered into. The foreign agent was in fact 
Captain llheeler of the Jinny. The accused produced the desired material• 
and the •agent• paid them $100, whereupon the soldiers were arr'9ted. 
Counsel tor accused argued that the accused were entrapped into the com
mission ot the offenses of which they were found guilty. The Board ot · . 
Review and The Judge Advocate General upheld the reviewing authority in 
its appr,val ot the case and the absence of entrapment as a valid defense, 
citing Newman v. United States (299 Fed. 128, 131), where the court aaid 
that it is well settled that decoys may be used to entrap criminals and 
to present opportunity to one intending or willing to commit a crime 
(Irving & Morris, CM 200161). There are numerous decisions upholding 
the sending of tost or decoy letters to those persons suspected or being 
eneaged in fraudulent practices. In Freeman v. United States (243 Fed. 
353, 356), the defendant was operating a business under the name ot Dr. 
Jordan, L. J. Jordan.Company, and Jordan Museum of Anatomy, ottering by 
advertiee~ents carried through the mail, to cure diseases of men. The 
fraud was exposed by means of test letters written by inspectors of the 
Post Office Department employing fictitious names. The defense of entrap
ment was adv~ced. The lower court instructed the Jury as follows, 

"It is not material that such le.tter or letters was 
addressed to fictitious persons and sent in response to 
test letters, to decoy letters sent them by the post of
fice inspectors. It is the business of the executive of
ficers of the government to see that this law is enforced, 
and when the Post Office Department, through its representa
tives, in the discharge of their duty, learn or suspect that 
any scheme to defraud is being operated through the United 
States mails, it is their duty to see that the fraud is un
covered." 

No exception being taken to the instructions the appellate court.held o~-
jection could not be used on appeal. The court further held that in a 
prosecution for using the mails in the execution of a scheme to defraud, 
it was not a defense that the letters charged to have been mailed·were 
mailed in reply to decoy letters sent by Post Office inspectors, where the 
decoy letters were not sent for the purpose of suggesting the colIIIIlission 
of a crime, but for the purpose of ascertaining whether the defendant was 
engaged in using the mails in a scheme to defraud. (Petition for a writ 
of certiorari d~nied by the Supreme Court, 249 U.S. 600.) 

In the case or~ v. United States (156 U.S. 604), one 
Robert w. McA.fee, an inspector in the Post Office Department, suspecting 
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that defendant was engaged in a business offensive to good morals, wrote 
a decoy letter signed Herman Huntress, in which he represented himself ae 
a traveling man and desired to purchase for res&le a supply of pictures of 
an obscene, lewd, and lascivious character. The defendant acknowledged 
receipt of the Huntress letter and .replied, 

•***I will let you have them for $2.00 per doz. & 
$12.50 per 100. I havs'about 200 negatives of actresses.• 

Entrapment was contended by defense counsel. The court held that when a 
Government detective, suspecting that a person is engaged in a business 
offensive to good morals, seeks information under an assumed name directly 
from him, and that person responding thereto, violates a law of the United 
States by using the mails to convey such infonnation, he cannot when 
indicted for that offense, set up that he would not have violated the law, 
if the inquiry had not been made of him by the Government official. 

In Samuele v. United States (232 Fed. 536) in a prosecution for 
using mails to defraud, the court held that the fact that letter~ sent by 
defendant through the mails were in response to decoy letters sent by Post 
Office inspectors did not render them inadmissible. • 

In the case of Kemp v. United States (41 App. o.c., 539J 51 
L.R.J.. (NS) 825), a detective in the employ of th6 Post Otfice Department 
wrote to the defendant signing a fictitious name and representing himself 
as a married man but the father of an unborn child by a girl other than 
his wife and asking defendant, a washington phyJician, to perform an 
abortion. Defe~t replied that he could perform the operation for about 
$200. With respect to the claim of entrapment the court saids 

•***It does not.appear that it was his purpose to 
induce defendant to commit a crime, but to ascertain whether 
he was engaged in an unlawtul. business. It is no defense 
that the letter written by defendant was 1n answer to a 
decoy letter written, ae in this case, by a government de• 
tectiTe. * * *·· · 

A case directly in point with the instant case is that of Acklex •• United 
States (200 ted. 217). It appears that th9 defendant advertised a contra• 
ceptive remedy and a Post Office inspector, reading th6 advertiselllent, 
wrote to defendant under.the fictitious name 0£ Mary Eichenoner. Atter 
stating that the writer had seen his advertisements, the letter recites1. 

' 

•1 am writing you to know whether you baTe a remedy 
that will keep me from getting in a family way. If you 
have such a remedy or can tell me where to get it I will 
be very grateful to you. Please send your replt in a · 
plain envelo~e.• 
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'l'lrO days thereatter defendant mailed to the inspector a pamphlet and ad
vertisements describing the "Ackley Ladies' Syringe• and •nr. Ackley's 
Sanitary Powder". A subsequent letter was mailed to defendant inclosing 
a $3.50 money order requesting that the syringe be sent, whereupon the 
defendant mailed the syringe to the writer giving.tbl.l particulars as to 
its use. With respect to the question of entrapment the court, on page 
222 of the opinion, after stating that a party who persuades another to 
commit a crime is an accessory, sets forth the following: 

•***But when officers, or even a private citizen 
desiroua of entorcing the laws, believes from general in
forma:Uon, and as in this case, from the pamphlet reciting 
-Woman's Doctor,' 'Woman's Friend,' 'Woman's Syringes,' 
'Woman's Antiseptic Germ Killing Powders,' 'Consultations 
only at my offices,' 1Syringea sent by freight only,' then 
the officer had the legal, as he had the moral right to send 
'decoy letters.•• (Underscoring supplied) 

At this point th• opinion cites many decisions of the United States Supreme 
Court and or the Circuit Court ot Appeals. 

The Board of ReTiew feels that further discussion of the defense 
of entrapment and decisions with respect thereto is unnecessary in view of 
the oircumstances ot the caae under consideration and cases cited and ex
presse• the opinion that entrapment cannot be properly considered as a valid 
defense to the charges and specifications ot which the accused officer has 
been found guilty. 

13. Four ot the nine members of the court signed a recommendation for 
olemoncy, attached to the record ot trial, only insofar as it will serve 
to modify the sentence so that the dismissal adjudged on February 16, 
1939, be not executed, but be coJ11111Uted to punishment not involving dis
missal. The. ree.aon giYen tor the recomnendation ·ror clemency is the belief 
on the part ot the four members signing it that· •the mandatory sentence 
of dismissal is too severe in view of the extenuating circumstances in 
this cu•".• 

ID approving the sentence, the reviewing authority stated in 
hi1 action, 

•Becauae ~f the clearly shown conduct ot this officer 
in an enterpriae unbecoming and umrorthy of on(' in the mil
itary service, the recommendation of tour members of the 
court for clemency is not approved." 

14. WhateYer might be the Board's view if that element were absent, 
one element in the case constrains it to concur in the above quotation and 
to recommend against clemency. That element ie thia I Though the printed 
matter published in magaaine advertisements and in circulars carefully 
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avoided such unseemly words as "abortion• or •abortifacient•, such matter 
was, in the opinion of the Board, intended to be understood by the reader 
and prospective customer as claimine that the .r. T. Treatment Tablets would 
produce an abortion. If there were any doubt of this, that doubt would be 
removed by the Salyer CQrrespondence (Ex. K), in which in unmistakable 
terms the author of the test letter requestod an abortifacient and accused 
in answer sold him w. T. Treatment Tablets, not calling them an aborti
facient, it is true, but by the plainest implication giving his corres
pondent to understand that they were such. The J.rmy has no place for an 
officer who peddles abortifacients. 

15. Abcompanying the record of trial is a letter from Congressman 
Jia.rtin Jones of Texas, dated May 3, 1939, and copies of two lettera to 
Congressman R. E. Thomason from Dr. George Turner, a defense witness, and 
Mr. Joseph G. Bennis, individual defense counsel, dated Uay 2 and 3, 1939, 
respectively. Ea.ch end all of the said letters seek a reduction in the 
sentence imposed by the court. The communications above referred to have 
been given careful and sympathetic consideration by the Board of Review. 

16. A brief of thd case signed by individual defense counsel and by 
the military defense counsel and his assistant, and attached to the record 
of trial, has been carefully examined by the Board. In addition to dis
cussing the merits of the findings and sentence, counsel point out irregu
larities and errors in the proceedings in several particulars. All assign
ments of irregularity and error have been carefully examined and found to 
be without legal merit. 

17. The accused is 42 years of age. The Army Register shows his 
service as tollowa·a 

"Pvt. 47 Co. 7 Bn. 131 Dep. Brig. 2 Sept. 18 to 4 Dec. 18 -
2.lt Q. M. c. 4 Aug. 211 accepted 20 Aug. 211 1 lt. 4 
Aug. 21 (a) 2 lt. (Dec. 15, 22)1 l lt. 27 June 26; capt. 
1 Aug. 35•" 

18. The court was legally constituted. No errors injuriously affecting 
the substantial rights 0£ the accused were committed during the trial. In the 
opinion of the Board of Review, the record of trial is legal.ly sufficient to 
support the findings and sentence, and warrants confirmation thereof. Dis
missal is mandatory upon conviction of violation of the 95th Article ot War. 

http:legal.ly




---------

WAR D&ARtt,il!Nf 
In the Ottice ot The ludge Advocate General (99)

ifashillgton, D. c. 

Board of Review 
CM 211561 

IAY 2 1931 

UNIT.ED STA'XES ) l!IRST CAVAIBY DIVISION 
) 

v. ,) Trial by G.C.M., convened at 
Fort :McIntosh, Texas, March 

Private EDWARD SELF ) 20, l9y9• Dishonorable dis
(6283732), Troop B, ) charge,and confinement tor 
8th .EI181neer Squadron. , one (1) year. Fort McIntosh, 

Texas. 

JIOLDING by the mAwJ OF Rl!.Y.IEN 
KING, :mAZm and CAlil?BELL, J'udge Advocates. 

l. The record or trial in the case of the soldier named above 
has been examined by the Board ot Review. 

2. Accused was tried upon the following charge and specifica
tions: 

cruRGE: Violation ot the 94th Article of War. 

Specification l: In that Private :Edward Self, Troop B, 8th 
Engineer Squadron, did, at Fort McIntosh, Texas on or 
about February 23, 1939 feloniously take, steal, and 
carry away three blankets, woolen O.D., 4 pounds, ot 
the value of about Ten dollars and five cents, (010.05), 
property ot the United States turnished tor jhe mili
tary service thereof'. 

Specification 2: In that Private Edward Self, Troop B, 8th 
Engineer Squadron, did, at Nuevo Laredo, Tamaulipas, 
Mexico, on or about February 23, 1939, wrongtully and 
knoWingly sell six blankets, woolen, O.D. 4 pounds, ot 
the value ot about Twenty Dollars and Ten Cents, l$20.10), 
property of the United States furnished tor the Military 
Service thereof'. 
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Accused pleaded not guilty to and was 1'ound guilty oi· thti charge and 
specifications. No evidence or previous convictions was introduced. 
He was sentenced to dishonorable discharge, forfeiture ot all pay and 
allowances, end confinement at hard labor for one (1) year. The re
viewing authority approved the sentence, designated Fort McIntosh, 
Te:ms, as the place of conUnem.ent, and transmitted the record or 
trial for action Ullder Article of War 50t. 

3. The order appointing the court before which this case was 
tried (par. l, s.o. 2, Hdqs. 1st Cav. Div., Jan. 6, 1939), designated 
Captain John o. Colonna, 8th Engineers, as trial judge advocate, and 
~econd Lieutenant Jobn D. Holm, Jr., 8th Engineers, as assistant trial 
judge advocate. Captain Colonna preferred the charges and was a wit
ness for the prosecution. 

4. The 1st Indorsement on page 3 of the charge sheet is as fol
lows: 

"1st Ind. 

Headquarters First Cavalry Division, Fort Bliss, Texas, March 7, 1939 
"Referred for trial to 2nd Lt. John D. Holm, Jr., 8th Engrs., As

sistant Trial Judge .Advocate 
"general court-martial appointed by paragraph l, Special Orders No. 

2, Headquarters First Cavalry Division, Fort Bliss, Texas, January 6, 1939. 
Sec. IX, Cir. l, liq 8th c.A. 1939, extract copy attached, will be complied with. 
# "By command or Brigadier General JOYCJ:: 

(Sgd.) Raymond Stone, Jr. Adjutant 

RA'Yl.iOND STON!!! Jr., 
Captain, A. G. D., 

Asst. Adjutant General. 

II 2nd Lieut. Holmes F. Troutman, 8th Engrs., is relieved as lnember or the 
court appointed by the above mentioned order for the trial or this case only. 

Captain John o. Colonna is relieved as T.J.A. ot the court appointed by 
the abOve mentioned order tor the trial of this case only." 

5. The record or trial lists as present, "2d Lt. John D. Holm, Jr., 
8th Jengrs., .Assistant Trial Judge Advocate"; and as absent, "Capt. John 
o. Colonna, 8th Engrs., (relieved as Trial Judge J.dvocate for this case 
only)" (p. 2). The record is signed, "John D. Holm, Second Lieutenant, 
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8th Engineers, Assistant Trial Judge Advocate" (p. 29). Was the 
above unusual procedure legal? What ei'rect, 11· any, cud it have up
on the validity 01· the findings and sentence? Those are the serious 
~uestions presented by this record or trial. 

6. It will be noted that by the 1st Indorsement on the charge 
sheet, the Commanding General, First Cavalry Division, did not excuse 
Captain Colonna 1'rom attendance, but "relieved" him for the trial ot 
this particular case. "Relieve" is thus defined in Webster's New Inter
national Dictionary: 

"To release from a post, station, or duty; to put 
another in place of, or to take the place of, 1n the bear
ing of any burden, or discharge 01· any duty; as, to .!:!.,
~ a sentry." 

In Wilhelm's Military Dictionary, is the following: 

"Relieve, To. Is to take a man or a body or men off 
any kind ot duty; as, to relieve a sentinel; to relieve 
the guard, etc.; also to succor, to deliver; as, to re
lieve a besieged town." 

7. It is clear both from. the above definitions and from common 
usage in the service, that when the verb, "relieved", is used with ret
erenoe to a uember or the dete..11 1'or a court-martial, it means that he 
is taken oft the court entirelr• The Boe.rd therefore concludes that, 
for the :purposes of this case, Captain Colonna was wholly and completely 
removed as trial judge ·advocate, and that there was no trial judge ad
vocate of the court unless Lieutenant Holm was such. 

a. Article of 'i:ar 11 is as follows: 

"For each general or special court-mM"t ial the author
ity appointing the court shall appoint a trial judge advo-

, ca.ta and a defense counsel, e.nu 1·or each general court
martial one or more assistant trial judge advocates and one 
or more assistant defense.counsel when necessary:***•" 

9. That an assistant trial judge advocate may legally try a case 
when the trial judge advoca~e has not been relieved, but is merely ab
sent because of some fortuitous circumstance, is well settled. It, as 
1n the pres~nt cas,, the trial judge advocate has been relieved 1'rom 
the court, but the asai&tant trial judge a~voeate is present and die
charging the duties uSUiit.lly perfonned by the trial judge advocate, may
the court lawfully prGOeed with its rusilless? That is the next question 
tor consideration. 

01951 
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10. The authority for the appointment or an assistant trial 
judge advocate is found in Article of War 11, already quoted, ante, 
paragraph 8. The powers of an assistant trial Judge advocate are 
stated 1n the ll6th Article or War, as follows: 

"An assistant trial judge advocate of a general court
martial shall be conipetent to perform any <1uty devolved by 
law, regulation, or the custom ot the service upon the trial 
judge advocate ot the court. An assistant detense counsel 
shall be competent likewise to perform any duty devolved by 
law, regulation, or the custom 01· the service upon counsel 
tor the accused." 

11. It may be argued that, broad as the language just quoted ma.7· 
be, it presupposes the existence of a trial judge advocate of the same 
court; that there cannot as a matter or law be an assistant trial judge 
advocate unless there is a trial judge advocate for him to assist; and 
that .Article 11, quoted, ante, paragraph 8, authorizes the detail or a 
trial judge advocate "and"'ii'"'oiie or more assistants when necessary, and 
not of a trial judge advocate "or" an assistant. 

12. That there is mu.ch force in the above arguments can.not be 
denied. It ms.7 also be admitted that prior to the creation by the 
present articles of war of the position of assistant trial judge, no 
general court could function legally without a trial judge advocate. 
But the situation is now cnanged • .Article of War 5 says: "General 
courts-martial may consist of any number or of1'icers not less than 
five." It follows from that article that the trial judge advocate is 
not a member of the court, though it is indispensable to the lawful 
functioning or the court that someone be present who can per1·orm the 
duties or a trial judge advocate, such as the swearing of the court 
and the witnesses, the presentation of the prosecution's case, and the 

·authentication of the record. But the assistant trial judge advocate 
may lawfully do all these things, as, according to the 116th Article, 
he "shall be competent to perform any duty devolved by law, regulation, 
or the custom of the service upon the trial judge advocate of the court". 
This language is as broad and inclusive as could be written. As it oon
t&ins no exception or limitation, no one is authorized to ~Tite any in~o 
it. It is also to be noted that at present one article of war, the 11th, 
provides for the appointment of the trial judge advocate and assistants, 
and the de1'ense counsel and assistants, in id~ntical language; and . 
another article, the 116th, provides in identical language that the a~-
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sistant trial judge advocate and the assistant derense counsel shall 
be competent to perform any d.uty 01· the trial judge advocate or the 
defense counsel, respectively. If, therefore, a court cannot legally 
operate without the existence or a trial judge advocate, even though 
an assistant be present; it would seem to be necessarily true that it 
cannot legally operate Without the existence of a defense collll.sel, even 
though an assistant be present. Yet few would contend tor the latter 
proposition. 

13. There are also reasons 01' policy 1n favor of the view that a 
court may operate without the existence of a trial judge advocate, if 
an assistant be present. Let there be imagined a general court-martial 
in time of war at a distance trom the convening authority, With communica
tion difficult or broken. Let it further be supposed that the trial judge 
advocate of this court dies, perhaps is killed. in action. lf the court 
cannot operate without the existence or a trial Judge advocate, it can
not operate at all; U an assistw=.t trial judge advocate can perform 
the duties of trial judge advocate, the court may proceed with its busi
ness. lt may be most necessary that it do so. 

14. J'or the foregoing reasons, the Board concludes that a general 
court-martial mar legally operate even though the trial judge advocate 
bas been relieved, if an assistant trial judge advocate is present. 

15. The problem may be approached trom another 8Dgle. Let it be 
admitted for the sake of argument that the existence of a trial judge 
advocate is indispensable to a general court-martial. A trial judge 
advocate is usually detailed by a special order, either that appoint-
ing the court or one ot later date, but that is not the only legal 
method o! appointment. Jw.y manner by wuich the convenillg authority 
chooses to express his will is legal. Many cases have occurred in 
which, because of illness, change ot station,or exigency or the service, 
changes in the detail for a general court-martial nave become unexpected
ly nec~ssary and have been made by telegram or telephone message-rrom 
the headq,ue.rters of the convening authority to tne post at Which the 
court is sitting. It is true that such messages have been conrix,n.ed by 
special orders, but the court has proceeded at once, without awaiting 
the confirmatory order. In other words, the telegram or telephone mes
s~ has been held a legal designation, and the Board thinks properly so. 

16. Would not an indorsement on a charge sheet, addressed to a 
certain officer as trial judge advocate of a certain court, 'Who had 
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not previously- been detailed as such, referring the charges on that 
sheet to him !or trial, signed by- the convening authority-'& adjutant 
by his command; constitute a legal detail or that orticer as trial 
judge· advocate ot that court, without any- other 1.nstrument or ap
pointment? The Board thinks so. 

17. Let the 1st Indorsament on the charge sheet in this case, 
quoted, ante. paragraph 4, be again examined caretully. The Board 
thinks that that indorsement, though 1n 1·orm. most irregular, a:mounted 
1.11 substance to the reliet ot Captain Colonna. and the dedgnation ot 
Lieutenant Holm. as trial Judge advocate tor ~- $rial or this case only. 
It reters the case to him by name •tor trial9?' which meens that he is 
to prosecute it. That means that he, and no one else, is to be trial 
Judge advocate tor this case. It is true that the same indorsement calla 
him •Assistant 'l'rial 1udge AdTOoate•, but 1t is a well-recosn1Zed maxim 
that ftfel.sa demonstrat1o non nocet•, a talse description does no harm 
(Broom~~ Max1ms, etiied-:;-ie3; ~ 0.1. ~35, and numerous cases 
cited a D.Ote 11). . Thia maxim is stated by Broom (p. ~) to signity' -

••••that where the description 1a made up ot :more tlum. 
one part, and one part is true, but t~e other talse, there, 
it th& lt8rl 11h1Cb. 1• true describe• the subject with suf
ficient legal certainty, the untrue part Will be reJeoted 
and will not vitiate the deTiae * • •.• 

18. As an •XIUJ1J>le ot this, there mar be :no\ed !!!!! JJaT1.pg• ~ 
T. Stewart (93 Va. 447, 25 S.L Dfr3), 1D. Which a deed dHcribed the prop
en7 OOllTe1ed in two ways I U beil2g two lot• Oll the ll01°'th'W9fl OOrnel' Of 
Trout ATenue and I street, and u beiD.g lot• 9 and lO on a certaiJL pl.At 
on tile .1n the· ottioe 01' the olerk .of. ooun. !he property 11tl1ch the 
parties Jll88llt ~o ooD.Tey- waa lotl 9 QA lO on the plat, bu.t 1' •• oa 
the northwest corner ot 'l'rout ATene and B Streu, not I u deacr1be4. 
~ coun relied upo:a. th.It maxim al.read7 quoted, held that the •1sdeacri:p
Uon ·ot the propert7 u beina 011 the coner ot I Street did no harm., and 
that th• deed dul.7 conTe7ed the property Which the parties bad 1n 111.D.4. 

19. -It this max1a be applied to the present oaH, it 1• seen that 
'th• erroneous descr1pt1oJl or Lieutenant Hola aa assistant trial judge 
advocate does no ·harm. '!'he rehreuce to him •tor trial• and the relief 
1.11 the 8amd 1.naoraemant ot CaptaiJI Colonna show that tbs reviewiJJa author-
1t7 •ant h1a (Lieutenant BDlll) to 1>e the trial Juc1&e adTOCate tor the 
oaae taereb7 referred. 

- 6 -

http:ftfel.sa


(105) 

20. The 25th of Lord Bacon's maxims is the same 1n principle as 
the maxim already discussed and is even more directly applicable to 
the present problem. That ma.x1m. is, "V'eritas nom.inis tollit errorem 
demonstrationis", the truth of the name takes away the error of the 
description, or, more freely, 11' a person's name is stated correctly, 
an error in the description of him may be disregarded. All illustration 
01' this maxim is~ v. ~ (5 Common Bench 421, 136 English reprint 
942), in which a testator by will made in 1845 left his house, ll¥lney, 
plate, etc., "unto my dear wife Caroline". He had married in 1834 a 
woman named Mary from whom he does not appear to have been divorced end 
who survived him. In l8lO he went through a marriage ceremony with a 
wo:ma.n named Caroline, with whom he lived until bis death in 1845. Be
sides citing Lord Be.con's maxim above quoted, the court said: 

"***The testator devises the premises in qu~stion 
to his 'dear vti.!e Caroline.' That is a devise to a person 
by name, and one which appears to be that of the lessor ot 
the plaintiff. There is no co~petition with any one else 
of the same name, to whom it can be suggested, that the 
will intended to refer. The only question is, whether the 
lessor of the plaintiff, not being the lawtul wife or the 
testator, properly fills the description of his 'dear wife 
Caroline.' * * * there can be no reasonable doubt that 
she was the person intended. It being conceded that it was 
the testator's intention that Caroline shOuld have the prop
erty, and he having mentioned her by an apt description, I 
see no ground 1·or holding, that, because the words 'my dear 
wife' are not strictly applicable to her, the intention ot 
the testator should fail, and the property go to some one to 
whom he did not mean to give it.•**•" 

21. So here, the indorsemant correctly identifies Lieutenant Holm 
by name ano. rank, and directs him to try the case. That, coupled with 
the relief of Captain Colonna in the same indorsament, makes Lieutenant 
Holm, in the opinion of the Board, the trial judge advocate to~ the case 
so referred, and the erroneous description of him as assistant trial 
judge advocate does no he.rm. 

22. Upon either the view that the existence 01' a trial judge ad
vocate or a general court is not indispensable it an assistant trial 
judge advocate is present, or the view that the indorsement on the 
charge sheet appointed Lieutenant Holm trial judge advocate, the Board 
concludes that the court was legally constituted. This does not mean 
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that the Board thinks such an indorsement as that here :made a proper 
one. On the contrary, it considers the indorsement most irregular 
and undesirable. The reviewillg authority would have been better ad
vised to relieve Captain Colonna and detail Lieutenant Holm or some 
other otticer in his place as trial judge advocate by special order. 

23. The evidence supports the l'indings and calls 1·or no comment. 
The sentence is not in excess of that legally permissible. 

24. The Board ot Review holds that the record of trial is legally 
sutticient to support the sentence. 

Judge Advocate. 

Judge Advocate. 

- 8 -



WAR D&.riRT.,IEt:J.' (107)
In the Office or ~ha Judee .ii.dvocate General 

'ilashington, lJ. c. 

Board of Review 
Cll 211586 !/,ay 10, 1939 

UNITED STATES) FIRS'l' COHPS AP..E.ii. 
) 

V • ) Trial by G.C.U., co~vened at 
) Fort Devens, I.rassachusetts,

Private IS.AAC S. G~ ) March 6 and 13, 1939. Dis
(6139615), ~edical De- ) honorable discharge and con
:partment, Unassigned. ) fine.~ent for four (4) months. 

Fort Devona, .wassachusetts. 

OPDU:ON cf the ID.ARD O:;' il.:.'VI.l.J 
KIN<.r, J!RAZill and C~i:PB..fil, Jud~e J..dvocates. 

1. The record of trial in the case or the soldier named above 
has been examined in the Office of 'J..'he JudGe .ndvocate General an,i there 
found legally insufficient to support the rindings and sentence. The 
record has now been exumilled by the Board o! .t:{eview, e.nd tn.e Bourd sub
~its this, its opinion, to The Judea N'l.vocate General.. 

2. The accused was tried on a single charge and speciric&tion, 
as follows: 

C.t:1.-;.l{~: Violntion of the 58th Article of Har. 

Specification: In that Private Isaacs. Gerber, Uedical 
Department, u. s. i;:rrny, unassi,sned, did, at u. u. 
9.Ild R. Depot, Brooklyn, ~Jew York, on or about .Novem
ber 12, 1938, desert the service of the United States 
and did ra~ain absent in desertion witil he surrendered 
him.self at the Boston :...rray Base, .Poston, ?.:ass., on or 
about February, 10, 1939. 

Ee pleaded not guilty to and was 1·ound guilty of the charge end specif
ication t11ereunder, was sentenced to be uishonorably discharged the ser
vice, to 1·orfeit all pay and allowances due or to become due e.na to be 
confined at hard labor ror seven months. T"Ae reviewing authority ap-

. proved the sentence, but reduced the period of co:ifinament to four 
months, and ordered it executed, subject to the suspension of the ais
honorable discharge until the expiration of the period or confine~ent 
lG.u.1...0. l;o. 32, Headq_uartars ]first Corps .hrea, April 10, l939J. 
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3. The case for tne prosecution in cnier consisted or two items 
ot evidence only: 

a. Exhibit 1, certified extract copy of morning report or 
the l.iasual-CompaJ1Y, overseas Discharge and Replacement Depot, J:tt'OOklyn, 
New York, showing the following entries: 

"11-13-38 .Pvt. Uerber, I.~. duty to Al'/OL 
lat 6 : 30 A • .t.1. .Nov. 12/38 MVl3, 

"12-5-38 Pvt. Gerber, I.S. AWOL to 
RR desertion. HWM" 

l• A stipulatiOll (H. p. 7): 

"* • • that if .Master Sergeant .Armand J. Lamoureaux, 
D».tL-Headquarters Detachment, Headquarters First Corps 
Area, I:bstoll Army &se, Boston, Ala.as., was present.in 
court and sworn as e. witness, he would testify in sub
sta.Jice as follows: 

"'At about 8:00 A.M., February 10, 1939, 
while on auty in the Ofrice or the Headquarters 
Commandant, Headquarters J'irst Uorps Area, Bos
ton Army Base, I:bston, !lass., an individual 
dressed in civiliSJl clothing entered the otrice. 
He identified him.self aa Private Isaacs. Gerber, 
6139615, Medical Department-Unassigned, Overseas 
Discharge and Replacement Depot, Brooklyn, N.Y., 
s.nd that he had been absent since about NoTember 
15, 1938. 

"'Private Gerber was placed in continement 
while awaiting motor tro.ns:portation to Fort Devens, 
Mass.'" 

4. The defense opened its case by placing accused on the stand 
and h&Tillg him identify the following order which was introduced in ev
idence as Exhibit A: 

"HEADQ,U).RT"'.c&S HAWAIIAN 
DEPJ\RTMi:!lrr 

"Fort Shafter, •.r. R., June 6, 19S8 

"Special Orders) 

"No. 134 
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** * * 

"10. Pursuant to authority contained in radiogre.m, 
The ...:..djutent Genere.l' s Office, Sergecmt ISAAC s. GZRillR, 
6139615, Co D, 11th hled Regt, Schofiel~ Barracks, T.H., 
is transferred IN GRJIDE, on or about Octoter l, 1938 to 
Medical Department, Fort Hhi.gara, New York, e.nd will \e 
sent by the tro.nsport sailing from Honolulu on or about 
October 6, 1936, to San Fr6llcisco, California, where up
on arrival he will report to tle Corununding Officer, OD 
&. RD, Fort hlcDowell, California. Sergeant GilIB:ill is 
authorized ninety (90) days delay en.route effective at 
San Fre.ncisco and to travel by private automobile. The 
travel directed is necessary in the military service. 
FD 1401 P 50-0623 A 0410-9. Q1,11600 P 61-0700 A 0525-9. 

* * * * 
By command of :L:ajor General HERRON: 

mos D. OSBCRNE, 
Colonel, General Staff Corps, 

Chief of Staff. 

OFFICIAL: 

MhDIS01l" PE.\RSON, 
Lieutenant Colonel, Adjutant General's Department, 

Acting Adjutant General." 

5. Accused further testified (p. 9): I never received any order 
revoking the above order. I left Honolulu October 6, 19:38, 1n the grade 
of private. I was reduced because 1 had not hcd m:y proI!IOtion two years. 
~y reduction was merely conrlying with regulations. I was informed of 
it tv10 days before sailiDg. When I reached .fort :r:.:cDowell, Cali:rornin, 
we were put in a large barrack awaiting orders. After four days there 
the sergeant in charge told me my name was on the sailiDg 11st on the 
transport REPUBLIC going to Rew York. I thell. showed him the orders 
that I had tl:.at I just read to the court. He said that he could not 
help that and for nie to get my bags packed. I was on the boat all the 
vra.y around to New York. When I reached New York I was assigned to 
sleeping quarters on the fifth floor. There were about eight hundred 
ot us. .L st&yed about two weeks and there were about twenty rei;ia.1.ning. 
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I went to see ~jor fuchanan, supposed to be 1n charge of all re
placements. I showed him this same order and he said that there 
1v1is something very tunny about it and that he would see what could 
be done. That is all that I heard about it. I nave~ received any 
written orders changillg my assignment or revoking the order which 
I have 1>resented to the court. 

6• Accused also presented to the court his warrs.nt as a sergeant 
and his honorable discharge trom the Army as sergeant, Company D, 11th 
Medical Regi.ment, with character excellent, and no tillle lost under 
Article of her 107. Accused continued his testimony as tollows: It 
was on or about November 10th that I went to see i:ajor fuchanan. I 
left Brooklyn to try to :find my mother whom I had not seen for fifteen 
years. I was under the impression that I was to go tor duty to Fort 
Niagara. While at Brooklyn, l never applied tor a leave of absence. 
On reporting at the Boston Arm:! Base I req_uested transportation. When 
I lett the .dase in New ·.xork, it was m::, thought that I had nillety days 
coming. I went to Boston to look for my mother. I was there all the 
time except the time that it took to come from New York. I knew that 
there was an .kt:1Jry Base 1n Boston. 

7. The defense then rested,and the prosecution iDtroduced 1n ev
idence the following radiogram, indorsement thereon, and order: 

Received at: Message Center, 
New York Port of Enbarkation, 
Brooklyn, N. Y. 

GI 4 64 WD !'TD.EV]lIS U.\SS w.R 6 19~9 424.P 
0 0 OD AND RD moOKLYU :NY 

~'U.l!ST THIS~ BE FURNISHED C:EBTIFIED COPY OF PiiRA ONE 
SPmIAL ORDIRS l'fu'lf:B.:!R T1.l0 HUN.LJRill SIX H~ SCHOFI]fil)BA.RRA.CIG 
TH DAT~ tJNKNO",lN ru.'TURNING PVT ISAAC S GlllU31:R SIX OK'i: Tlmh'.E 
1'."IN~ SLi. OH~ li'IV1~ TO UNITEDSTJ~T:ES :BROL:l HD THIS ORD:ER TO BE 
USED TO DET~,w,E \'~ OR :NOT NINl!,""TY DAYS DU..:.Y GRJ.N"'!'ED 
SOLDI::R BY P.ABA T'.ili SPEJIAL ORD:E&S l.'UMBm ONE HUNDRm> THIRTY 
FOUR t·:_.:.s ID.YOKED. 

THO~ON 914.A." 
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"201-t..erb~r, Isaac S (Enl) 1st Ind RR/hjg 

"Headquarters Overseas Discharge and Replacenent Depot, 58th 
Street and 1st .Avenue, Brooklyn, Kew York, warclJ. 7, 1939. 
·.i:o: Conr.18.llding Officer, Fort Devens, 1:assuchusetts. 

"l. There is no copy of paragraph 1, Special Orders 
number 206, Headquarters Schofield Barracks, 
T. U. on file at this headquarters. 

"2. Attached is a true copy of paragraph 10, Special 
Orders nwnber 134, Heudquarters liawaiian Depart
ment, June 6, 1938, and a true copy of pare.graph 
B, Special Orders number 235, Headquarters liawaiisn 
Department, Septenber 30, 1938,' revoking the former 
order. 

"For the Commanding Officer: 

(Signed) RrllillOLIH liUSSELL, 
RANDOLPH RUSSELL, 
Major, Cavalry, 
Adjutant." 

"ID;ADQ.U.illiT:i!RS EAWAIIJ.N 
DEPh.R'.!Ylffl 

"Fort Shafter, T. H., September 30, 1938 

"Special Orders) 

"No. 235 

* * * * 
"8. Paragraph 10, SO 134, this headquarters, cs, trans

ferring Sergeant IS.A.AC s. G.!!E.B.l!R, 6139615, Co D, 11th Ued Regt, 
Schofield Barracks, T.H., in grade, to Ltedical Department, Fort 
1-:lagara, New York, is revoked. 

* * * * 
"By commo.nd or 1lajor General IIEErlON: 

T.HOS D. OS:ooRNE,
Colonel, Gener£.l Staff Corps,

Cnief of Staff.0?FICI.i..I.: 
RAYL!ONl.l S. ~-tGm,

Colonel, Adjutant General's Depart~ent, 
~djutant Gener~l." 
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e. The stipulation vms received in evidence tnat accused ar
rived in New l'.ork .November 3, 1938. The defense counsel so.id that 
he had made every e1'!ort to locate "the order in which t.ois man was 
transferred, that is, Special Order No. 206", but there is no copy 
short of Hawaii. 

9. In his indorseL1ent on the holding or tbe Board or Review in 
CM 203511, Wedmore, the conclusions of wnich indorsement were approved 
by the President, The 1udge Advocute General said: 

"The court and the reviewing authority must be satis
fied of the guilt of an accused beyond a reason.able doubt. 
Eowever, the Board of' ReTiew and The Judge Advoc&ite General 
1n the examination of records of trial, except in cases 
which require approval or continna.tion of the sentence by 
the President, do not weigh the testimony to determine 
whether the offense has been proved beyond a reasonable 
doubt, but l!Dlst be satisried that there is some substantial 
evidence tendin& to prove each element of each offense (ClI 
152797, ~) * * *•" 

10. f°In the discharge ot its statutory function, the Board's duty 
is to follow the above principle, not to weigh the evidence, not to sub
stitute its opi.Jlion as to the guilt o:r accused for that or the court and 
the reviewing authority, not to let its sympathy tor the unfortunate ac
cused run away with its judgment, but solely to determine v."hether "there 
is some substantial evidence tending to prove each element of each of
fense._J 

11. Accused has been convicted or a sillgle offense, desertion. 
The elements or that otrense in such a case e.s the present are (M.C.M., 
par. 130 .!,) : 

!.• Absence without leave. 

l• An intent not to return. 

ls there 1n the record substantial evidence to prove each or the above 
ele:tl8nt a? That is all tbat the Board has to decide. 

12. The Board first considers how this question mu$t be answered 
as to absence without leave. In M.C.M., pare.graph 132, absence without 
leave is itself' subdivided into the rollowing elements: 

- 6 -



(113) 

~· "That the accused absented himself f'rom his com
m.and, guard, quarters, station, or camp ror a certain period, 
as alleged; and 

l• "that suoh absence was without authority from any-
one competent to give him. leave." 

That accused absented himselr from his station, the Overseas Discharge 
and Replacement Depot, Brooklyn, New lork, was rully proved tEx. l, and 
stipulation, P• 7), and admitted by him (record, pp. 11, 12). Is there 
1n the record "some substantial evidence" that this absence was "with
out authority•? Yes, there is Exhibit l, certified extract copy ot 
mor11.ing report, showing the entry tor November 12, 1938, with respect 
to accused, "duty to AlllOL". Such an entry is not merely "some sub
stantial evidence•, but sutricient evidence alone to prove absence 
without leave (M.C.M., par. 130 ~' p. 143, lines 18, 19). It has been 
so held iA thousands of cases for ucores of years. 

13. Perhaps the Board might at this point say that the question 
which it put to itself, whether there is in the record soma substantial 
evidence of absence without leave, has been answered in the af1·irmative, 
and pass OA to the next element of proof. The Board refrains from de
ciding whether it might properly follow that course and proceeds to 
consider the evidence introduced by the defense and by the prosecution 
in rebuttal with respect to absence without leave. That evidence is 
in part documentary and ill part the testimony of accused himself (pp. 
8 !!.~·>· 

14. The most im:porta.nt iteu of documentary evidence is Exhibit 
A, the special order quoted ante, paragraph 4 of this opinion. It 
was the theory of the derensethat that order granted accused a delay 
of ninety days en route, that his absence lasted just that long, and 
that thererore iie was not absent without leave. Though that argument 
was not ::nade at the trial, it has since been suggested that the ninety 
days' ·delay granted to accused was the reenlistment furlough to which 
accused was entitled under paragraph l.!, (2), ~ 615-275, May 25, 1937. 
That this delay was a reenlistment furlough is en assumption only, the 
record contains no proof of it. However, the regulation cited merely 
says that "a furlough of not to exceed. three months may be gre.nted upon 
reenlistment". This does not mean that a soldier may grant himself a 
furlough upon reenlistment. The use ot the words "not to exceed" and 
"may" shows that the rurlou3b, is to be granted, 11', when, and as the 
soldier's superiors decide that his services may be s:pared, and for 
such period only as they think proper. 
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15. Let the \10rds or the special order (Ex. A, qu1)ted ante, 
par. 4, this opinion) be again examined. It authorizes "nin~ 
(90) days d.elay enroute effective at San Francisco". i..couaed got 
no delay en route at San Francisco. Perhaps this occurred through 
no fault of hlsmVll, perhaps he was wrong1'ully deprived of it. 
Nevertheless, neither that circumstance nor the order itself gave 
him any delay effective at Brooklyn. 

16. The Board now turns to the testimonial evidence of accused 
himself. The court had the privileges, which the Board lacks, of 
seeing the accused and weighing his evidence. It lllB.Y have disbelieved 
and rejected every word that he said. Ir so, the Board cwinot reverse 
it; and, as lw.s baen said, the documentary evidence proves absence 
without leave. But even if the accused's testi.:nony be accepted at its 
face value, it contains nothing inconsistent with the conclusion that. 
he was absent without leave. The special order, as has been said, · 
granted a delay effective at San J'rancisco and not at Brooklyn, and ac
cused in his testimony showed no authority whatever to absent himself 
for ninety days from the latter place. Perhaps accused was wrongfully 
brought to Brooklyn, but he was there at the Overseas Discharge and 
Replacement Depot, subject to the orders or its co11!Illallding officer. 
That he realized this hil!lself, and further realized that he had no 
authority to leave on his own initiative, is shown. by the fact that 
he went to llajor Buchanan for instructions. That officer said, ac
cording to accused {p. 10), that "he would see what could be done". 
That statement was equivalent to an order to accused to remain at the 
depot until he should hear further tron Lajor Buchanan. Accused's 
interview with that officer took place about November 10th (p. 11). 
Accused went abse:g.t November 12th (Ex. l). Even if Major Buchanan 
was rel:liss in not clearing up tne situation within two days after it 
was brought to his attention, which the Board does not admit, that cir
cumstance gave accused no right to leave on his O\Vll initiative and stay 
absent for ninety days. 

17. The Board leaves out of account paragraph 8, s.o. 235, Head
quarters Hawaiian Department, September 30, 1938 (Ex. 2), the revoca
tion of accused's travel order, as it was not proved or even claimed 
that it was delivered to accused and he denies that he received it,p. 
10). A special order is binding upon the person concerned only it de
livered or made known to him tDig. Ops. JAG 1912-30, Supp. VII, sec. 
47 (2)). For the same reason and also because it was not introduced 
in evidence and its contents are wholly unknO\'Jll, the Board leaves out 
or consideration the still later order (par. l, s.o. 206, liq. Schofield 
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Bks., date unknown), which it is ~1pposed concerned accuse~. 

18. The Board concludes, ror the reasons above indicated, that 
the record contains "soI!le substantial evidence" that accused's ab
sence was without proper authority. 

19. '!'he only remaining elel11.ent in the or1·euse of desertion is an 
intent not to roturn. Is there "soma substantial evidence" or such an 
intent? The I.:anual for Courts-IJartial says, as the tirs't sentence un
der th~ head or "intent" (M.C.JJ., par. 130 !_): 

"If the condition or absence without leave is much 
prolonged, and there is no satisfactory explanation or 
it, the court will be justified in inferring from that 
alone an intent to remain permnnently absent." 

Thia accused was absent ninety days. Absences or equal or less duration 
b.e.va in many instances bean held to justify the inference or an intent 
not to return. It is true that accused gave testimony tending to show 
an intent to return, but the court we.a not obliged to believe his testi
mony and apparently in this respect d.id not believe it. Whether the 
Doard agrees with the court is beside the point. The Board cannot reach 
a contrary conclusion without weighing the evidence, which it has no 
right to do. The Boe.rd concludes that there is in the record "soma sub
stantial evidence" in support of an intent not to return. 

20. In view 01· the roregoing, the Board or ReTiew is or op1..n1on 
tl.at there is "some substa.ntial evidence" in the record or trial tending 
to prove each element or the oflense or wh1Cn accused has been convicted, 
and that thnt record is tnererore legally surtieient to support the find
inge and the sentence. 





WAR DEPARTMENT 
(117)In the Office ot The Judge Advocate General. 

W~ehington, n. c. 

Board of Review 
CM 211810 

t,UG 4 1m 

U N I T E D S T A T E S ) PHILIPPINE DEPARTl.lENT 
) 

v. ) Trial by G.C.M., convened at 
) llanil.a, P. I., March 29, 1939. 

Private First Class WILLIAM) Dishonorable discharge 8lld 
T, HOUSTON, Jr. (6874281), ) confinement for six (6)
10th Signal Service Company.} months. Disciplinary barracks. 

OPINION ot the BOARD OF REVIEW 
KING, FRAZER and CJ\MPBELL, Judge Advocates. 

1. The record of trial in the case of the soldier named 
above has been examined in the Office of The Judge .Advocate Gen
eral and there found legally insufficient to support the findings 
and sentence. The record has now been examined by t~ Board ot 
Review1 and the Board submits this, its opinion, to The Judge 
Advocate General. 

2. The accused 1ras tried on a single charge and specifica
tion, as follows• 

CHARGEa Violation of the 94th Article ot War. 

Specifications In the.t Pvt lcl Specl 3d Cl William T. 
Houston, Jr., loth Signal Service Company, being 
at the time on duty in the Signal Corps Photo
graphic laboratory, Philippine Department, did, 
at Vanila, Philippine Islands, on or about Yarch 
7, 1939, feloniously embezzle by fraudulently 
converting to his own use a photographic lens or 
the value of approximately One Hundred and Ten 
Dollars ($110.00), the property of the United 
States, furnished and intended for the military 
service thereof, intrusted to him the seid Pri
vate William T. Houston by Captain Harold o. Bixby, 
Signal Corps. 

Accused pleaded not guilty to and was found guilty of the charge 
and specification thereunder and was sentenced to dishonorable dis-
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charge, forfeiture of all pay and allowances, and confir1en1ent 
at hard labor for one (1) year. The reviewing authority ap
proved the sentence, but,remitted six (6) months of the con
finement, and suspended the dishonorable discharge until the. 
soldier's release from co11finement (G.C.M.O. 11, Philippine 
Dept., Apr. 12, 1939). 

3. The Board retrains froni stating the evidemce for the 
prosecution in detail but summariies it as follo~s: 

!• P~cused was at the time of the alleged offense 
and had been since some time prior to April, 1938, assistant 
in the photographic laboratory of the Philippine Department 
at lfanila. Sergeant Olive had previously been in charge of 
that laborator,;; but, on May 11, 1938, Sergeant Dees ar-
rived in the Philippines and on May 13th relieved Sergeant 
Olive, took charge of the laboratory, and signed a mei:1orandum 
receipt for the property therein. Among the property belong
ing to the United States and in use in the laboratory before 
the arrival of Sergeant Dees was a photographic lens of the 
approximate value of $110, marked "Frotar" and "321676o" (Ex. 2). 
Accused owned a photographic lens of the approximate value of 
$10 (Ex. 1). Shortly before the arrival of Sergeant Dees, ac
cused took his own, lens to H. E. Heacock Company, a eonanercial 
house in Manila, and had it engraved with the idential trade 
name and number ,nich were on the more valuable Government lens. 

~. About l{arch, 1939, while Sergeant Dees was getting 
together some itez:is for salvage, accused suggested that he 
(Sergeant Dees) send Exhibit l (the cheap lens) to salvage be
cause it was no good. Sergeant Dees found that he was charged 
with a lens of the same number, but that the lens in his 
possession which accused had suggested be sent to salvage (Ex. l) 
did not fit the descr~ption on his property record. Also he ob
served that the number was hand engraved, apparently at a recent 
date, whereas such numbers are usually machine stamped at the 
factory. The witness had seen an expensive lens which accused 
said was his personal property. Upon examination he found that 
lens (Ex. 2) to bear the same number as the cheap lens (F.x. l). 
On 1.rarch 5th, the witness looked for the expensive lens in the 
laboratory and could not find it. On llarch 6th the witness 
opened accused's locked trunk locker and found the expensive 
lens (Ex. 2) therein. 
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.2.• Following a report wade to him by Sergeant Dees, 
Captain Bixby, the officer in charee of the laboratory, ac
companied by Sergeant Dennis, property clerk, came to the 
laboratory on lia.rch 7, 1939, examinedthe cheap lens (Ex. 1), 
and conducted an investigation, during which he questioned 
accused and at the close or which he directed that neither 
Sergeant Dees nor accused leave the laboratory until further 
orders and that no property be removed from it. While held 
in the laboratory by this order, accused gave a wrapped pack
age to Private Grimes end requested the latter to take it to 
the barrack for him. Gr::.mee did so and placed it in accused's 
barrack bag there. The package contained the expensive lens 
(Ex. 2). 

4. For the defense, the accused introduced considerable 
character evidence, in part testimonial and in part letters of 
commendation. It was also ahown that there had been friction 
between Sergeant Dees and accused, and that the personnel of 
the Signal Corps were penritted to do photographic work for 
individuals for ~y and to use Government equipment and sup-
plies, provided they reimbursed the Govermnent for supplies 
consumed. Accused testified that he had so used the expensive 
lens (Ex. 2), that he was afraid that Sergeant Dees would not 
allow him to continue doing so, and that he had the trade name 
and number of the expensive Government lens (Ex. 2) engraved 
on his own lens (Ex. l) in case Sereeant Dees should make a 
check while accused had the Government lens in use on his per
sonal jobs. Exhibit 2 was used both for Government and tor ac
cused's personal work, and the latter never interfered with the 
former. It was usually kept in a drying cabinet in the laboratory. 
Accused denied recommending to Sergeant Dees that hie (accused's) 
lens (Ex. 1) be sent to salvage. 

5. The evidence sufficiently proves that accused comnitted 
an offense with respect to the expensive Govenm1ent lens (Ex. 2) I 
but the serious question in the ease is whether that offense was 
embez1lement, or which he has been convicted, or larceny. 

6. The following passages f'roJJ1 the Manual for Courts-Martial, 
defining and explaining larceny and embezzlement, are apposite• 

!• Paragraph 149 g, Manual for Courts-Martial, on 
larceny& 
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"I.e.rceny is the taking and carrying away, by 
trespass, or personal property which the trespasser 
knows to belong either generally or specially to 
another, with intent to deprive such owner per
manently or his property therein. (Clark.)." 

* * * 
"* * * The taking must be from the actual or 

constructive possession or the O"Wner. * * *•" 

* * * 
"***Where a servant receives goods or property 

from his master to use, care tor, or employ for a 
specific purpose in his service, the master retains 
possession, and the servant has the custody only and 
may commit larceny or them. A person, then, has the 
'custody' or property, as distinguished from the 
'possession', where, as in the case of a servant's 
custody ot his employer's property, he merely has the 
care and charge of it for one who still retains the 
right to control it, and who, therefore, is in posses
sion (i.e., constructive possession as distinguished 
from actual possession) of the property.***•" 

b. Para.graph 149 h, V.anual for Courte•Ma.rtial, on 
embezzlement & 

"Embezzlement is the fraudulent appropriation or 
property by a person to whom it has been intrusted or 
into whose hands it has lawfully come. (Moore v. u.s., 
l6o u.s. 268.) 

"The gist ot the offense is a bree.ch of trust. 
The trust is one arising from some fiduciary relation
ship existing between the owner and the person con
verting the property, and springing from an agreement, 
expressed or implied, or arising by operation of law. 
The offense exists only where the property has been 
taken or received by virtue or such relationship." 

7. Eminent legal writers all concur in the view above ex
pressed as to conversion by an agent, employee, workman or ser
vant of his master's property& -
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!• 36 Corpus Juris 784-786, 

"SERVANT OF OWNER • (1) CHATTELS TO Vll:IICH SER
Vf.}.i"'T HAS ACCESS. A domestic servant, farm laborer, 
clerk in a store or office, teller, bookkeeper, or 
clerk in a bank, workman in a factory, brakenan on 
a railroad train, forei:ian of a railroad warehouse 
or a clerk therein, hostler, drayman, stevedore, 
weigher, or person employed in any other capacity 
as the servant of another, who feloniously takes 
and carries away the money or goods of hie master, 
to which by reason of his employment he has access, 
is guilty of larceny, and not of embezzlementJ and 
the fact that the taker was the regular custodian, 
or was temporarily in charge of the building, or '1'8.S 

the master's agent in char~e of the office from which 
the thing stolen was taken, does not affect his guilt, 
for in none of these cases did he have any possessory 
rights in the things coI!lllitted to his care. 

"(2) CHATTELS DELIVERED TO SERVA1'T BY MASTER -
(a) IN GENERAL. From the legal conception of a 
servant as one who performs labor under the im
mediate direction and control of a master, the prin
ciple proceeds that the possession of the chattels 
with or concerning which the labor is performed re
mains in the master, and the servant, being the mere 
custodian of such of them as come within his control, 
is guilty of larceny if he feloniously misappropriates 
them to his own use." 

* * * 
"bb. CHATTEUi TO BE USED. A servant to whom 

a master delivers materials to be incorporated in,a 
structure in building which the servant is employed, 
or blue prints showing the work to be done, or coal 
for use in .firing a boiler of which the servant has 
charge, or an animal to be used in plowing the mas
ter's land, or a horse and wagon to be used in haul
ing goods, or hay and grain tor use in feeding of 
animals, acquires no possessory right in the chattels 
delivered to him, and is guilty of larceny if he 
feloniously converts them to his own use." 

Every clause in the above quotation is supported by cases cited 
in the footnotes. 

- 5 -



(122) 

~. Bishop's New Criminal I.aw, section 8241 

"l. POSSESSION AND CUSTODY - are in this branch 
or the law widely distinguishable. There can be no 
trespass against the custody; it is always against 
the possession, and it can be committed as well by 
the custodian as by any other person. For example, -

"2. SERVANT. - When a master's goods in posses
sion come within the handling of the servant, the 
latter has in law no more than a custody of them, the 
possession remaining in the former. Therefore the 
servant may commit larceny of them; as, if a clerk 
in a store feloniously_ removes goods from it, this 
is larceny.***•" 

i• McClain on Criminal law, section 5561 

"IARCENY BY SERVANT OR ?.:ERE CUSTODIAN. - 'lbere 
is a well-recognized distinction between possession 
such as that or a bailee and mere custody as that or 
a servant, and the doctrine by which a bailee is held 
not guilty of larceny in misappropriating goods in his 
possession does not apply to the act of a servant in 
wrongfully converting or disposing of his master's 
property of which he has the mere custody. In such 
case there is a trespass, for the possession is in 
the master and not in the servant, and the servant 
may be guilty of larceny in the wrongful disposal of 
his master's property even though he has it at the 
time under his entire control.*** A person who is 
engaged about the business of his employer, such as 
a clerk or salesman, is a servant within the doctrine 
of this section, and does not have possession of his 
employer's property, but only the custody or it, and 
therefore is guilty or larceny in fraudulently mis
appropriating it. So one who is employed in general 
labor, having control of his employer's property for 
that purpose, is guilty or larceny in wrongfully taking 
such property.***•" 

.!!• Wharton on Criminal law, section 11951 

"IJIRCENY BY SERVANT HAVING BARE CHARGE TO CONVERT 
TO HIS OWN USE. If a servant or other agent who has 
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merely the care and oversight ot the goods or his 
master - as the butler of plate, a messenger or 
runner or money or goods, a hostler of horses, the 
ahepherd ot aheep, and the like - convert such 
gooda to his own use, without hie master's consent, 
this is a larceny at cOlllllOn la.w1 because the goods, 
at the time they are taken, are demed in law to be 
in the possession o! the master, - the po1se11ion or 
the 1ervant in such a case being the possession or 
the master.***·· 

8. The following cases from the Federal courts are illustra
tiTe or the principle stated in the preceding quotations& 

!• United Etates v. Strong (2 Cranch C.C. 251, Fed. 
case 16,411, Circuit Court of the District of Columbia, 1821). 

Larceny or copper bolts, properly ot the United States. 
Detendant was a workman at the Washington Navy Yard, whose duty 
it was to drive copper bolts into the hull of a ship under con
struction. He carried to his home some or th~ bolts delivered to 
him for that purpose and offered to sell them. It was contended 
for the defense that there was no trespass, but the court told 
the jury that if it was satisfied by the evidence or accused's 
guilt, his offense was larceny. 

~. United States v. ~ (4 Wash. c.c. 700, Fed. case 
14,819, Circuit Court for the Eastern District of' Pennsylvania,
1827). 

Larceny and embezzlement of t,ro notes, property of the 
Bank of the United States. Defendant was captain of' the watch 
and porter at the bank, and one ot his duties was to carry notes 
!rom the safe to the note teller. He took two ot the notes and 
passed them. 

Held, a conviction or larceny ie proper it the jury be
lieves the evidence. Ae to the indictment £or embezzlement, there 
is no evidence on which the defendant can be convicted. The notes 
were not intrusted to the defendant to keep, but merely to carry 
trom one part or the bank to another. 

c. United States v. Holland (Fed. case 15,378, u. s. 
District Court for the Southern District of New York, 1843). 
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larceny on the high seas of foodstuffs, property ot 
the owners of a certain merchant vessel on which defendant was 
steward and cook of the crew's mess. In that capacity, certain 
foodetuf'fs were delivered to him, some of which he sold to im
migrant passengers to his own profit. 

~, the owner is deemed to retain possession of the 
foodstuffs, and there may have been a constructive taking from 
him. The question for the jury is whether that taking was 
felonious. Verdict, guilty. 

' d. (1) United States v. Hutchinson {7 Pa. Le.w J. 
365, Fed. case 15,432, U.S. District Court for the Eastern Dis
trict of Pennsylvania, 1848). 

Embezzlement. Defendant 1ras clerk to the Treasurer of 
the United states Mint at Philadelp1-ia. He kept in the name of 
the Treasurer the books of the contingent fund of the mint, and 
kept the money of that fund in a closet within a larger safe. 
Defendant had the key to the closet but did not have the key or 
combination to the outer door of the safe. He made way with some 
of the money of the fund. 

Held, defendant's offense we.a larceny and not embezzle
ment. A 1ervant has mere charge, not possession, as a butler of 
his master'• plate, a shepherd of his sheep, or a ehopboy of good1 
in a shop. 

(2) Though no report of a second trial ia avail
able to the Board, it is stated in note 1 to 1ection 1199, Wharton's 
Criminal I.aw, that Hutchinson was subsequently tried for larceny 
and convicted. 

(3) The similarity of the Hutchinson case and 
that before the Board is obvious. The Treasurer of the Mint 
had control of the contingent fund, was the person to whom the 
United States looked, and w.s in every sens.e responsible for it. 
Under his supervision, Hutchinson kept the books and had charge 
of the cash. In the present case, Sergeant Dees occupied a 
position analogous to that of the Treasurer. Sergeant Dees was 
in charge of the photographic laboratory, not accused Houston. 
Sergeant Dees, not Houston, signed memorandum receipts for the 
property in the laboratory and the United States looked to Dees 
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alone for the safekeeping of the property. Accused held a 
less responsible position than Hutchinson. Accused's duty 
was to assist Sergeant Dees in photographic work, but there 
is less ground for contending that he had possession of the 
property in the laboratory than for the contention that 
Hutchinson had possession of the contingent fund of tr.e mint. 

~· Talbert. v. United States (42 App. D.C. 1, Court 
of'Appeals of the District of Columbia, 1914). 

Le.rceny of rings, ·property of Charles Schwartz. Schwartz, 
proprietor of a jewelry store, delivered certain rings to defen
dant, who did not return them. Defendant was to take the rings 
out of the store to show to prospective customers. The trial 
court instructed the jury that, it defendant had possession as 
a salesman with authority to pass title, his offense was em
beulementJ but, if he n.s a mere servant to exhibit the rings 
and then bring them back with the name of the customer for ap
proval of the sale, his offense was larceny. The Court of Ap-
peals held the above instruction proper. If an article is de
livered to a servant or agent with limited authority for a 
special purpose, and he appropriates it, hie offense is larceny. 

9. The Board next turns to certain cases ariling in the 
state court•• 

!• ~ v. Brenneauer (101 ~iec. 156, 166 N.Y. 
Special Term, 1917)• 

Grand larceny of blue prints. Defendant was sale1-
manager of the Gurney Ball-Bearing Company ot Jamestown, New 
York. Blue print, of it1 bearings contained information of 
great value to it or to a competitor. Defendant, secretly in
tending to leave the company's aervice and to eeek employment 
with a competitor, asked and obtained of Barringer, one of it, 

engineer,, a 1et of blue print• and carried them to New York. 
The court 1aid (p. 806)1 

"In the ca1e at bar the po1ee11ion of the prop
erty taken us in the company. Barringer, a mere 
employe, to wit, the company'• 1ervice engineer, had 
the care and custody of these prints. Hi• possession 
was clea~ly the po1se11ion ot his master, the company. 
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"The grand Jury were well warranted in finding 
that when the defendant received these prints trom 
Barringer he intended to appropriate them to his own 
use. They were delivered to him by another servant. 
His posseesion acquired under such circumstances waa 
the posseasion of hi1 master the company, and when 
he took the property under such circumstances animo 
turandi, and thereafter appropriated them to hie own 
use, he committed the crime ot larceny aa it existed 
at common law, and before the adoption ot the Penal 
Code. 

"The learned counsel tor the defendant urges that 
the defendant had acceu to theee prints at all times, 
and that he was lawfully in possession thereof. 'Ac
cess• to the property certainly does not necessarily 
carry with it possession. The clerk in a store has 
access to the clothing on the shelves, and to the cash 
register, and to the property which it is his duty to 
sell, but it he appropriates it with felonious intent, 
it has never been doubted that he commits the crime 
ot larceny at common law. So in the case at bar the 
defendant'• aoce11 to these prints doea not help him. 
These prints were in the possession ot his master. 
Such possession as he got tor the purpose of stealing 
them was his master's poseession, and when he there
after in tact carried out his original intent by taking 
them away and converting them to his own use, he com
mitted the crime of larceny at common law." 

In the present case, accused, like Brenneauer, bad access to the 
lens in question, and rightfully nothing more than access, but 
access i1 not possession nor even custody. 

~. Turner v. ~ (124 Ala. S9, 27 So. 272). 

IArceny of money ot Jam.es Bolling. Defendant was clerk 
in Bolling's store and llept in a room over it. The sate was 
opened at night and the money taken from it. Defendant had ac
cess to the sate at times. The court said (p. 275)c 

•rt did not appear that the money came into the 
possession ot defendant as the agent or Bolling. The 
mere tact that he was employed. by Bolling in the store, 
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and had access at 1tillles to the safe where Bolling 
had deposited the money, did not deveat Bolling of 
its possession, and consequently would not change 
the offense, if one was colllllitted, to embezzlement. 
Holbrook v. State, 107 Ala. 154, 18 South. 176J 
Washington v. state, 106 Ala. 58, 17 South. 546." 

t• ~ v. Jarvis (63 N.C. 556, 1869). 

larceny of bacon. Defendant was servant to the owner 
of the bacon, and was left in charge of the owner's premises 
when the owner went away for a rn days. During that time de
fendant took the bacon. The court said (p. 557)1 

"The goods alleged in the indictment to have 
been stolen by the defendant belonged to the prose
cutor, and had been in his actual possession. He 
entrusted them for a tn days to the custody and 
care of the defendant, his servant. In contampla
tion of law the goods were in the possession of 
the owner, and the taking of them by the defendant, 
with the fraudulent purpose of converting them to 
his own uee, ns larceny, and the defendant was 
properly convicted. 2 Fast. P. c., 564, sec. 14." 

10. The Board will not undertake to abstract in detail or 
to quote from any more cases, but will limit itself to stating 
the nature of the employment of the defendant and the article 
taken. In each case the offense was held to be larceny, 

!.• Crook v. State (39 Tex. Cr. 252, 45 s.w. 720). 
State v. Self (l Bay S. C. 242). 
~ v. Schingen (20 Wis. 79). 
Crocheron v. ~ (86 Ala. 64, S So. 649). 

Teamster, hostler, or farm hand. Horse. 

~. Washington v. ~ (106 Ala. 58, 17 So. 58). 
Teamster. Coal. 

~· ~ v. Ugland (48 N. Dak. 841, 187 N.W. 237). 
Man employed to assist in threshing and hauling. Flax. 
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£• Kirk v. G~rrett (84 Md. 383, 35 Atl. 1089). 
Employee of silversmiths. Spoons. 

e. Aabel v. State (86 Neb. 711, 126 N.W. 316, 
- 136 Am. St. Rep. 719). 

Walker v. Commonwealth (8 Leieh (Va.) 743). 
Clerk or salesman. Stock of store. Similar to Turner case, ab
stracted ante, paragraph 9 ~. 

!• Zysman v. ~ (42 Tex. Cr. 432, 60 S.W. 669). 
Clerk to pawnbroker. Articles in shop. 

g. People v. Perini (94 Calif. 573, 29 Pac. 1027). 
People v. Dillon {36 Pac. (2d) 416 (Calif.)). 

In the first case, assistant for8Ul8.ll; and, in the second, manager, 
of a warehouse. Goods in the varehouse. 

h• People v. Kawananakoa (37 Cal. App. 433, 174 Pac. 686). 
Caretaker of house for absent owner. Articles in the house. Similar 
to Jarvis case,!!!!!, paragraph 9 .£• 

!• Daniels v • .§1!i! (148 Ala. 663, 41 So. 525).
Engineer of pumpi113 engine. Coal delivered to him to be used in 
running the engine. 

11. The Board next applies the principles laid down in the 
above textbooks and decisions to the present case. It observes 
that accused was not, it is true, a domestic servantJ but never
theless was a servant as that term is used in legal parlance, one 
employed by the n:aster in the master'a business whom the master 
IU8.Y direct in the details of his work. Accused was not even in 
charge of the laboratory or of the property in it, but- was only 
a subordinate. He was as much a servant as any of the defendants 
in the cases abo7e mentioned, and there is far less ground for 
the contention that he had possession of the lens than £or a simi
lar contention with respect to the defendants in many of those 
cases. Possession in this case as in the others lay in the master, 
and the servant's conversion of the articles constituted a tres
pass and his otfense larceny and not embezzlement.· 

12. Let the case be examined from another angle. The 
specification alleges that accused embezzled a lens "intrusted 
to him the said Private Willia.Ill T. Houston by Captain Harold o. 
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Bixby, Signal Corps". Such an allegation of an "intrusting", 
a placing o! trust in accused by another, \\ indispensable to1a specification alleging embezzlement (par•/.!!, n.c.u., quoted 
ante, this opinion, par. 6 RJ K.C.M., Appendix 4, forms 95, 
lll). Ia that indispensable allegation proved? The record 
wholly tails to show any placing of trust in accused by Captain 
Bixby. On the contrary, the person whom Captain Bixby trusted, 
if anybody, was Sergeant Dees. Sergeant Dees yas, according 
to Captain Bixby himself, "the noncommissioned o!!icer in charge" 
(p. 24), and was •boss ot the laboratory" (p. 54). Sergeant Dees, 
and not this accused, signed memorandum receipts for the property 
in the laboratory (Exs. 3, 4). Sergeant Dees himself' says that 
the equipment in the laboratory was •entrusted to my care" (p. 9). 
It is true that both Sergeant Dees and accused had keys to the 
laboratory (p. 9), but that does not mean an intrusting of them 
jointly with the property, or that they had joint possession of 
it. Joint responaibility of two persona, especially two persons 
o! different rank, tor anything, would be unmilitary and contrary 
to the oldest custO'llll o! the service, and the testimony in the 
pa.Hages cited and elsewhere negatiTes any such thing. All that 
the pos1e1sion or a key by accused means is that he had access 
to the property in the laboratory, not possession ot it. The 
defendant• in some o! the cases already cited had access to the 
property taken through the po1se1sion o! a key or otherwi1e1 
but, ... those cases ahow, acce1s i1 not enough to constitute 
posee1•ion or to make conTer1ion embez1l1!11!1ent. See especially 
the CUH ot Hutchinson, !!11!, paragraph 8 ~I Brenneauer, !!li!, 

.paragraph 9 !I and Turner, !mi!, paragraph 9 .i• 'l'he Boa.rd con-
clude• that the indi1pensable allegation that Captain Bixby in
trusted the lens to this accused is not 1upported by the erldence, 
and that failure ot proor in this re1pect i1 fatal to the validity 
ot the findings or guilty. 

13. llu1t a contrary conclusion to that above stated be 
reached because ot the holding in Cl( 197396, Christopher, digeeted 
in Dig. Op1. J.Afl 1912•30, Supp. VII, 1ection 1533 (3)T In that 
case it waa held that a 1oldier baa pos1e1sion, and not merely 
custody, o! a blanket i11ued to hi.JI appa.rently tor hit entire en
liatments and that, when he connrted it to his own UH about 
two years a.tter it had been i11ued to ha, his ot!ense was em• 
benl•ent and not larcen,. The Boa.rd 1ee1 no rN.8on either to 
queation the correctne11 ot that conclusion or to 1uppo1e it in-
0011.1i1tent nth what it ha.a said in the preeent cue. But, in its 
opWon ill the Chrilltopher cue, the Board o! Rnin went further 
and said that Vo°je v. United States (16o U.S. 268) and Q£ill v. 
!!!.!!.! (187 u.a. l 1), •1n e!fec-t, obliterate any distinction be
tween bare ouatody and poaHHiOD on the part ot the offender u 
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a requisite of embezslement". The Board haa carefully ex
amined the cases cited and does not think that they justify 
so sweeping, so revolutionary a statement as that they ob
literate the distinction, drawn for generations in scores of 
authoritative textbooks and hundreds of opinions, between 
custody and possession. The Board furthermore thinks that 
that statement was not required for the decision in the 
Christopher ease and must be considered as dictum. 

14. Whether the statement quoted from the Christopher 
case be true or not as to other sorts of cases, which the 
Board does not undertake to decide, the Board concludes that 
it is inapplicable to the present case. The lens which ac
cused has been convicted of embezzling was a mere tool of the 
photographer's trade, owned by the master and kept in his shop 
for use by his workmen in his business. It was no different 
from the hammer of the post carpenter or the solder-kettle of 
the post plumber. It was not even rightfully in accused's 
custody (still less in his possession) except when he was 
actually at work with it. When it was in the laboratory, all 
th~t accused had was access to it, not even custody of it. 
When he took the lens from the laboratory and gave it to Grimes 
to take to the barrack and put it in his bag, accused took it 
from the owner's possession, collllllitted a trespass with respdct 
to it, and his offense is larceny and not embezzlement. 

15. Even it it be held that accused had something more 
than mere access, that he had custody of the lens, the Board 
does not think that the broad statement quoted from the hold
ing in the Christopher case can be applied to the present case. 
The authorities cited, ante,paragraphs 6-9, are too nwnerous 
and too uniform to be thus swmna.rily overruled. 

16. Finally, the Board quotes again and makes the basis 
of its decision the passage already quoted from the Manual for 
Courts-Martial, paragraph 149 g, as follows& 

"***Where a servant receives goods or prop
erty from his master to use, care for, or employ for 
a specific purpose in his service, the master retains 
possession, and the servant has the custody only and 
may commit larceny or thElll. A person, then, has the 
'custody' of property, as distinguished from the 
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'possession', where, as in the case of a servant's 
custody of his employer's property, he merely.has 
the care and charge of it for one who still retains 
the right to control it, and who, therefore, is in 
possession (i.e., constructive possession as dis
tinguished from actual possession) of the prop
erty. * * *•" 

It would be difficult to imagine a case to which the passage 
quoted is more directly apposite than the present. The Manual 
for Courts-Martial is, by the Presidential order printed in 
it (p. IX), prescribed for the government of all concerned. In 
the face of the quotation just ma.de from that Manual, the Board 
does not see how, at least with respect to such a case as the 
present, the distinction between custody and possession can be 
obliterated. 

17. The Board observes that the action of the reviewing 
authority does not contain either in its heading or elsewhere 
the name of his command. The corrective action which might 
otherwise be necessary to cure that omission need not be taken 

- in view of the conclusion which the Board has reached, that 
there exists a fatal variance between the allegation of embez
zlement and the proof of larceny. 

18. For the reasons above indicated, the Board is of opinion 
that the record is legally insufficient to support the findings 
and the sentence, 

To The JJ.&dge 
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WAH DEP~.L' 
In the Office ot The Judge Advocate ueneral 

Washington, D. c. (lJJ) 

Board ot .ttniew 

C. M. ~o. 2ll.829 
June 13, 1939 

UNITED STA'J.'.li:S ) EIGHTH CORm .ARFA 
) 

T8. ) Trial b1 G.0.l,{., COII.Tened at 
) .irort Sill, Oklahoma, Ma.7 10,

Private R. O. PARNELL ) 1939. Diahonorable diacbarge
(6273001), Company c, ) and continanent tor one \l)
38th In:tantrr. ) year• .rort Sill, Oklahoma. 

) 

_____._,______ 

HOLDING by the :OOAHD OF RJ!;y .Ld 

KING, :rnAZm and UAMP~, J"udge Advocates. 

l. '.l'he record or trial in the case or the soldier n.a.med aoove has 
been eDllli.ned and is held by the Board ot Rn1ew to be legall7 sufficient 
to aupport the sentence. 

J"ud8e Advocate 

lat Ind. 

War Department, J_.A.G.O., - ~~ the Secretary' of War. 

l. In the case of .PriTate li. C. Parnell l627300l), Company C, 38th 
Infantr,., attention is invited to the foregoiJJ8 holding ot the Board ot 
Review, signed b7 two of its :members, that the record of trial is legally 
sutticient to support; the sentence, and to the in.closed dissenting opinion 
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by one member of the !bard. '.L'he record ot trial, accompanying papers, 
the foregoing holding, and the dissentillg opinion are transmitted pur
suant to Article ot War OOi, as amended by the act of August 20, 1937 
(60 Stat. 724), tor your action. 

2. Accused was convicted or a single specification allegil:lg 
1·orgery 01· the signature or another soldier, Private Julius Davis, 
Company L, 29th Intantl'Y', to a receiptrcr a coupon book or the Army 
Motion Picture Service or the value or fl.40 in violation or the 93rd 
Article or We.r. That the signature was.rorged 1S undisputed, and the 
only serious question or ract at the trial was whetner accused. was the 
rorger. Substantially the only evidence 1n the record to that e1'1'ect 
is the testi:.Dony ot two expert witnesses, as :follows: 

!.• Sergeant .l'rudolph Perez, w.ttel'Y' C, 11::lth deld .Artillery, 
on duty with the military :police, testiried that in .b.is opinion the 
rorged. signature on the receipt was in the handwriting ot accused, but 
admitted the existence in his mind or a reasonable douot based. upon 
the dirr1culty ot identifying the maker ot a disputed writing consisting 
of a signdure onl7 with only 1ignatures ror comparison. 

b. George c. Whitten, bank teller, at first expressed the 
positiTe and unqualified opinion that the disputed signature was 1n 
the handwriting of accused; but arterward adI:U.tted that the disputed 
signature was disguised., and that 11' .b.e .!lad it 1n his baJlk as a s:peei
men signature he would not cash a C!l.eCk signed. as were the stano.ards 
or aceused's handwriting ottered in evidenee. 

3. As has been said, the coJITiction rest, solel7 upon the testimony 
or the two experts above summarized. '.L'he record contains no evidence 
whatever tending to show that accused haa. the opportunity to torge the 
disputed signature, tha.t he ever haa. the reeei:pt 1n question or the 
coupon book issued upon it in .b.is :possession, or tried. to pass any or 
the coupons tnerein, or even that he was at .l!·ort Sill on the date that 
the torged signature was written. 

4. Albert s. Osborn, the leaa.ing handwriting expert in the 
United States, no testified in the Hauptmann and many other important 
trials, says in .b.is work, "~uestioned I>oeuments" (2d ed., pp. 18, 19): 

"When a siguature is shown to be :fraudulent the question 
naturally arises as to w.110 conmlitted the forgery. '.L'his ques
tion is asked 1n nearly every case, but Judging 1·rom the 
writing alone eannot orten be answered With much certainty. 
It is much easier to show t.o.at a l"raudulent signature 1s not 
genuine than it is to show tnat such a writing ts actually 
the work or a :particular writer. 'Who comm1.i;ted. the rorgery?' 
is, however, one or the most colllIOOn questions asked regarding 
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disputed documents. As a rule tLe quesi;ion cannot be 
answertd for the reason that 1.mitation or the hand~Titi:ng 
of another is one of the most effective disguises of 
one's own handwriting. It would be strange indeed if in 
the few letters or a forged sign~ture a forger would in
corporate a surficient number or the cho.racteristica of 
his own writing actually to identify him. 

"*••Possession and the attempt to utter and profit 
by a forg"ry are usually the only means or connecting e. 
pe.rticu·.cl' person with the act. 

"* * * When the ati;empt i s made to disguise a quantity 
of writing as 1n anonymous leners the problem is a very 
different one and it is usually 1)0Ssible to show with much 
certainty who was the writer,•**" 

5. The disputed writing in the present case consists of a short 
signature only, and there is no evidence or posse1sion or attempt to 
utter connecting accused with the cri.Jlle. 

6. For the reasons above indicated, I feel serious doubt of 
the guilt of accused; but the powers or the Board of .lieview and myself 
in such a case as the present are similar to those of an appellate 
court, that is to say, we may not weigh the evidence, but must pass 
the record of trial as·legally sufficient to support the sentence if 
it contains some substantial evidence of each element 01· the or1·ense 
charged and ir -cnere was comm.ned no error injuriously arfecting the 
subsi;e.ntial rights of accused. I should therefore feel obliged to 
lay aside my doubt as to accused's guilt and to pass the record as 
legally sut~icient to suppor-c tne sentence ir it were JJOt for the 
error mentioned by the dissenting member of the ~ard of Review, 
namely, the receipt by the court or testim;>ny rrom ~ergeant Perez 
lrecord, p.19) that he had conrerred with another handwriting expert 
who had reached these.me conclusion as the witness, i.e., tbat accused 
wrote the di1puted signature. 'l'his testimony was wholly in.admissible 
as hearsay and as evidence or the opinion of a person not duly qualiried 
as an expert nor under oath. ~he testimony was elicited by questiona 
of a ma1aber of the court and presumably influenced the mind of that 
member and perhaps the minds of others. In a case in which, for the 
reasons already indicated, the accused's guilt is involved in such serious 
doubt, I feel that the inaamissible test1.mOn7 receiTed was preJudicial 
to the subst&.ntial rights of accused. 

7. For the above reasons, I recommend that )'OU disapprove the 
findings and sentence. I inalose alternative tome of action. It 
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you think proper to rollow the recommen<1at ion wnich I haTe just 
made and d.isa.pproTe the tindings and sentenoe, I ask that you sign 
drllf't A; it, on the other hand, you approTe the holding or the 
Board ot Rn1ew, a.ran B 1• appropriate tor :,our signature. 

~t.~I 
Colonel, J.A.u.u., 

Actin& 'l'll.• 1udge AdTocate General. 

4 Incla. -
Incl. l-jtecord ot trial & accompan:y1.J18 

paper•. 
Incl. 2-Uiaaent1D8 opi.Jl1on b7 Lt.Col.King. 
IlLcla. 3 & 4-Alternative rol'JIS or action 

(Vratta A and B). 

Secretary of War agreed with Col. McNeil and Lt. Col. King. 
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WAR DEP.AR'Jli.IENT (137)
In 1'he O!fice ot The Judge Advocate lieneral 

Washington~ D. C. 

Board or Review 
ClC 211829 

UNITED STATES ) EICH'lR CORPS AREA. 
) 

v. ) Trial by G.C.Y., convened at 
) Fort Sill, Oklahoma, May 10, 

Private R. C. P.ARNEIL ) 1939. Dishonorable discharge
(6273001), Oomp&Icy" c, ) and coll:tinement tor one (1) 
38th Infantry. ) ;rear. Fort Sill, Oklahoma. 

DISSEtll'ING OPINION by Jam., J"udge Advocate. 

1. Accused was tried and convicted on charges and specifications 
which m&J' be BUllllllllrized as follows: 

CHliRGE I: Violation ot the 93rd Article ot War. 

Specification: !'orgery at Fort Sill, Oklahoma, lt8rch 12, 
1939, ot the following receipt: 

"Station••••••••••••••••••••• Date Kar. 12, 1939 
"ReceiTed One u. s. A. Y. P. Coupon Book. 
"Value $1.40, same to be deducted trom my- next pay. 

"Signed Davis J"ulies 

"Rank··············"No. T-'6721 Organization L-29. • 

CHARGE ll: Violation ot the 96th Article ot War. 

Specification: Uttering the same instrument. 

Accused pleaded 'not guilty to and we.a found guilty ot both charges and 
specifications. The court eentenced him to dishonorable discharge, for
feiture ot all pay and allowances, and colli"inament at hard labor tor two 
years. The reviewing authority disapproved the findings or guiltT or 
Charge II and the speciticat!on thereunder, remitted one year or the con
finement, and transmitted the record ot trial :tor action under Article ot 
War 5Ct. The majority ot the Board or Review holds the record legally 
sufficient to support the findings end sentence as approved by the re-

- l -



(138) 

Viewing authority. With that conclusion I am unable to agree. 

2. The evidence for the prosecution consisted solely of the fol
lowillg: 

a. Sergeant Rudolph Perez, Battery C, 18th Field Artillery 
(p. 5): On March 19th I went to Dallas to return accused to Fort Sill 
aa he had been reported A.W.o.L. In May, 1926, I took a course in 
tillgerprinting and also as pa.rt or my course I had to take handwriting 
and I have my diploma on those tlllO subjects. Since that time I have 
been making a study of fingerprinting and handwriting. My testimony 
has been accepted as a handwriting expert before general courts-ms.rtinl. 
The accused voluntarily gave me samples ot his handwriting (Exe. 2, 3). 
To the best ot my o~inion the handwriting on the receipt alleged to be 
forged (Ex. 1), and the handwriting on Exhibits 2 and 3 appear to be 
identical. The reason I checked Parnell and concentrated on him was be
cause he was absent. He and Black lett together. I was satisfied in my 
o,m mind after comparison ot the writings. It is pretty slilll owing to 
the tact you get very little handwriting. It you had a letter where 
there would be considerable, it would be much ee.sier. There is a pos
sibility th.at someone else beside accused might have written th.at slip. 
With a lot or hand\\Titillg it would be ditrerent, but in this particular 
case where there is only one signature it is possible someone else could 
have signed the slip. There is a reasonable doubt on handwriting trom 
such a small signature. I can't say that he did positively, and swear 
to it, though in my opinion he did. Under examiilation by the court, the 
witness testified (p. 19): 

"Q. Did you confer with anybody else on this particular case, 
any other handwriting expert? 

ttA I did, sir. 

"Q, What was the conclusion of the other expert? 

"A The same as I have stated, sir." 

E.• Exhibits as :tallows: 

(l) The questioned receipt, which is the same as th.at set 
out in the specification, except that the given name is written ttJulius• 
1n the receipt and not "Julies", as alleged in the specitication. 
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(2) and (3) Specimens of accused's handwriting. 
(4) Specimen of handwriting said to be that or Private 

J"ulius E. Davis. 

~· Stipulation (p. 19) that if Private J"ulius Davis were 
present he would testify that he did not sign the name on Exhibit l or 
authorize 8JlYOne else to do so. 

i• George C. Whitten (p. 00): I am teller in the City National 
Bank, Iawton, Oklahoma. I am the la.st man it is checked to when they think 
a signature is wrong. I have qualitied as an expert before a military 
court. I went to work as a bookkeeper on Uay 6, 1925. I have been com
paring handwritings ever since. I b.s.ve not pursued 8.llY course of in
struct ion on the subject. In my opinion Exhibits l, 2 and 3 were written 
by the same man, Exhibit 4 by some other man. Tb.ere is no doubt in my 
mind. All I can give you is just my opinion. It doesn't seem to me that 
the writer tried to disguise the signature on Exhibits 2 and 3 at all. 
The man tried to disguise this one (Ex. l). 

3. The evidence tor the defense mJ3:Y be thus swnmarized: 

a. Andrew Crosby, the reporter of this case (p. 27): I am an 
attorney. -I have seen two eminent handwriting experts disagree on a signa
ture, one say that it is genuine, and one a forgery. 

b. Stipulation (p. 27) that if Mr. Whitten were present he 
would test11'7 that he had seen handwriting experts disagree. 

c. Accused (p. 28): I did not sign the lllOtion picture receipt 
No. T-46721. I never saw it until Sergeant Perez showed it to me. On 
March 19th I was in Dallas and started back to Fort Sill on that date. I 
did not have penlli.ssion to be in Dallas. I left Fort Sill four or five 
days before. I was in town and got tight and took off. I was with Pri
vate Black. I didn't know anything about an investigation concerning movie 
tickets and post exchange tickets until I got back. 

4. The leading handwriting expert in the United States, who testified 
in the Hauptmann and many other important cases, is Albert s. Osborn. In 
his authoritative book, ffQ.uestioned Documentsn (2d ed., P• 18) that author 
says: 

"i'lb.en a signature is shown to be fraudulent the question 
naturally arises as to who committed the forgery. This ques
tion is asked in nearly every case, but judging :from the writ-
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ing alone cannot otten be answerea. with nruch certainty. 
It is :much easier to show that a :t.'raudulent signature is 
not genuine than it is to show that such a writing is 
actually the work of a particular writer. 'Who corunitted 
the forgery?' is, however, one of the most common questions 
asked regarding disputed documents. As a rule t:te question 
cannot be answered ror the reason that imitation or the 
handwriting or another is one or the most effective disguises 
of one's own handwriting. It would be strange indeea. 1r 1n 
the !ew letters or a forged signature a forger would incor
porate a suf1'1cient number of the characteristics or his own 
writillg actually to identify him.tt 

5. 1'he receipt 1n q_uestion is all in print or rubber stamp impres
sion except the signature and "L-29H, which are written in pencil. HL-29tt 
is apparently in a d.i!ferent hand from the signature. We are con:tronted 
therefore with precisely the case supposed by Mr. Osborn, a questioned 
writing consistillg of a brief signature only. The learned author con
tinues: 

"Uninformed courts have reversed correct verdicts -
unill1'ormed is used advisedly - because it was not proved 
at the trial who actually committed a particular rorgery. 
Some or these reviewers who would properly criticize a 
specialist tor trying to do the impossible, thus indirectly 
criticize this same specialist because he did not do what 
cannot be done. Possession and the attempt to utter and 
profit by a forgery are usually the only means of connectillg 
a particular person with the act." 

6. This case is exceptional, almost unprecedented, among forgery 
cases, in that the record contains llO evidence whatever or the sort to 
which Mr. Osborn refers in the sentence last quoted. Other than the ex
pert testimony, there is nothing connecting accused with the forged docu
ment, nothing to show that he had an opportunity to forge it, or even 
that he was at Fort Sill when it was forged, nothing to show that he ever 
had it in his possession, or had any special motive tor forging it. The 
tindillgs ot guilty rest upon the e10cumentary evidence, i.e., ··the forged 
receipt and the specimens ot accused's handwriting and or that o! Pri
vate Davis, the stipulation that Davis did not write or authorize the dis
puted sigDAture, and the opinion or two experts. It is substantially true 
that the COllTiction rests upon the opinion ot the two experts alone, one 
ot Whom, Sergeant Perez, admitted that tnere 11!l8 a reasonable doubt ot ac
cused's authorship ot the torged document (pp. 18, 19). 
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7. Follov1ing the passages already quoted, the author continues: 

"Where a writing is imitated by the writer of a different 
system or different nationality there may be incorporated in 
it certain qualities which point toward e.nd strongl.y tend to 
identify the actual writer, but it is not orten that it is pos
sible to say more than that a particular writer 'may haTe writ
ten', or 'was qualified to write', a forged signature. 

"When the attempt is made to disguise a quantity of writ-
ing as in anonymous letters the problem is a very ditrerent 
one and it is usually possible to show with 1m1ch certainty who 
was tne writer, but where only a signa~ure is rorged by imitation, 
and especially by tracing, it is usually very difficult, if not 
impossible, to discover from the writing itselr who actually aid 
write it, unless as occasionally happens the forgery is pre.ctically 
an undisguised specimen of the writing of tne rorger, rut tnis, as 
a rule, only occurs wnen there was available no genuine signature 
to serTe as a copy or model.• 

'!'hat Sergeant Perez' doubts were well tounded is proved by the :roregOing 
quotations. 

8. Mr. Whitten, one of the expert witnesses, says (record, p. 25) 
that the writer ot the disputed signature in the present case (Ex. l) 
tried to disguise his handwriting. Therefore the case does not :fal.l 
within the exception mentioned in the clause last quoted. Mr. Whitten 
has, howeTer, been so bold as to do what Mr. Osborn, the leading author
ity in the country, says co.n rarely be done with certainty, i.e., ex
press a definite, positive opinion as to the authorship ot a questioned 
writing consisting of a signature alone. 

9. Though I distrust my powers in a field in which I am not an 
expert, my own examination or the questioned and specimen writings does 
little to strengthen the attribution of the writings to accused. It is 
true that there is a certain similarity between the two capital letters 
in the Q.Uestioned signature (Ex. l) and those in the specimens of' ac
cused's handwriting (EXB. 2, 3); rut, on the other hand, the last three 
letters ot "Davis" 1n the g_uestioned document are g_uite unlike the same 
letters 1n the specimen. One fact, a matter ot spelling and not ot hand
writing, to evaluate which it is unnecessary to be an expert, seems to 
indicate that accused did not write the g_uestioned signature. The writer 
ot the questioned signature;-whoever he was, correctly spelled Davis' 
giTen name, "J'uliua" (Ex. l). Accused in his specimens, presumably attar 
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being directed to write the name "Julius•, twice wrote it "Julies". 
In one example "Julies" appears to be written over "Julios". In other 
words, the forger knew how to spell "Julius", but accused did not. 

10. In the recent case ot Gerber, CM 211586, after quoting trom 
CM 203511, Wed.more, the Board said: 

"In the discharge or its statutory runction, the Board's 
duty is to follow the above principle, not to weigh the evi
dence, not to substitute its opinion as to the guilt or ac~ 
cused tor that or the court and the revieWing authority, not 
to let its sympathy tor the unfortunate accused run away with 
its judgment, but solely to determine whether 'there is some 
substantial evidence tending to prove each element of each 
ottense'." 

11. The opinions of Sergeant Perez and Mr. Whitten, even though 
the former be qualified and the latter too positive, constitute "some 
substantial evidence" tending to prove the specification. Indeed, the 
documentary evidence alone is such. Hence, I should !eel myself ob
liged to put aside my doubts and join my colleagues in holding the rec
ord legally sutricient to support the sentence except tor two questions 
and answers found in the record at page 19 and quoted in this opinion at 
the end of paragraph 2 .!, in which Sergeant Perez said that he had con
sulted another handwriting expert and tound him or the same opinion as 
himself, i.e., that accused wrote the disputed signature. This was, ot 
course, wholly inadmissible as hearsay, also as opinion evidence of a 
person not sworn, not proved to be an expert, and not subject to cross
ex.amination. Though my colleagues on the Board or Review have not put 
their views into writing, I am told by them that they agree with me in 
this respect, but ditrer with me as to the effect of the receipt of this 
inadmissible testimony. 

12. The question therefore becomes, under the 37th Article or War, 
did this error injuriously atrect the substantial rights of accused? 

13. In Dig. Ops. JAG 1912-30, section 1284, it is said: 

"It is not necessarily to be implied that the substantial 
rights of the accused have been injuriously affected by the ad
mission of incompetent 1est1lllony; nor is the absence of such 
prejudice to be implied from the tact that even after the il
legal testimony had been e:xcluded enough legal evidence re
::nains to support a conviction. The reviewer must, in justice 
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to the accused. reach the conclusion that the legal evi
dence of itself substantially compelled a conviction. Then 
indeed, and not until then. can he say that the substantial 
rights or the accused were not prejudiced by testimony which 
under the law should have been excluded. C. Li. 127490 (1919). 

"The rule is that the reception in any substantial 
quantity or illegal evidence must be held to vitiate a find
ing of guilty on the charge to which such evidence relates 
unless the legal evidence of record. is or such quantity and 
quality as practically to compel in the minds of co~scientious 
and reasonable men the finding of guilty. If such evidence is 
eliminated rrom the record and that which remains is not of 
sutricient probative rorce as virtually to compel a finding 
or guilty, the find.illg should be disapproved. o. M. 130415 
(1919) ·" 

14. Does the evidence in the present case satisfy the test above 
laid down? It the case were one in which, in addition to the opinion 
evidence which we now have, there was evidence showing the forged re-
ceipt to have been in accused's possession, and it there were no coatra
diction or the evidence tor the prosecution; we might say that, even 
without the inadlllissible matter, the court could not reasonably have 
reached any other conclusion, and that the error was thererore harmless. 
fut, as I have pointed out in para.graphs 4~9, ante, the evidence actually 
presented by the prosecution is DOt at all strong, consisting almost ex
clusively or the opinions or two experts, one or whom admits the existence 
or a reasonable doubt and the other or whom undertakes to do what the lead
ing b.andwriU.ng authority says can rarely be done. This evidence is contra
dicted by the testimony of accused. In such a case, the nu.nds or one or 
:more members or the court mAY well have been swayed from doubt resultillg 
in a vote or not guilty to a vote or guilty by the information that not 
two but three experts were of opinion th.at accused had written the dis
puted signature. I cannot escape the conclusion that the admissible evi
dence in the present case is far from compelling, that it fails to satis-, 
fy the test laid down in the passages quoted from the digest (ante 1 pe.r. 
13, this opinion), satisfaction of which test alone permits the disregard 
of the receipt or inadmissible evidence. 

15. The view that the inadmissible evidence was damaging to ac
cused is supported by another circwnstance, namely, that that evidence 
was elicited by questions asked by a member or the court. There have 
been before the B:>ard or Review several cases in which convictions have 
been set aside because testi:mo~y was introduced bolstering the reputation 
tor veracity ot one or the prosecution's witnesses when that reputation 
had not been attacked. In aome or the cases, as here, inadlllissible evi-
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dence was elicited by questions of a member of the court. In CM 
190259, Sheffield, the Board of R8"1iew said: 

"*••It cannot be contended that members of the court 
were not unduly inl'luenced by the testimony as to Rathel's 
trustworthiness ana. truthl'ulness when the members them.selves 
drew this testimony from the witnesses on their own initia
tive.*"'•." 

In CM 202250, ~ ~' the Board said: 

"*••In the present case, since one member or the court 
thought the proseoutrix's reputation ror veracity to be of suf
ficient importance tor him to ask.questions about it, that member 
at least must have considered tne answers Which he elicited to 
be o:f some weight. Whether other members so thought it is im
possible to tell, but, for all that is known, the vote o:f the 
member who asked the questions about Bosa'• Teracit7 may have 
determined the :finding o:f the court against accused. The Board 
therefore concludes that the testil::Jony of Dr. Rillo as to the 
prosecutrix's veracity was injurious to the substantial rights 
or accused." 

CJJ 195687, Stansbury, and CM 198865, Sosebee, were similar cases. 

16. By like reasoning, since one member or the court in the present 
case asked Sergeant Perez whether he had consulted another expert and what 
was that expert's conclusion, it is reasonable to infer that the member ask
ing the questions thought the matter or some importance and that he was in
fluenced by the answers which he elicited. That member's vote may have 
turned the scale against accused. 

17. Though the offense charged 1n the one case is different from 
those charged in the other, the present case is like CM 210404, Cameron, 
in that in neither was there any eyewitness connecting the accused with 
the crime. In the Cameron case, the conviction. rested upon inferences 
drawn from accused's presence near the scene of the offense at the time 
of its commission., a possible motive to commit it, and his possession. 
attar the otfense ot money similar in amount and denomination to that 
stolen. No such testimony is to be found in the present case, and the 
conviction must be supported, if at all, by the opinions of the tv.o ex
perts as to identity or handwriting. In each case the accused took the 
stand and denied his guilt. In ee.Ch the court received inadmissible 
evidence. The question 1n the Cameron case was, as it is in this, did 
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the receipt or the inadmissible evidence injuriously atfect the sub
stantial rights of accused? In that case, as in this, a majority or 
the Boe.rd of Review answered that question 1n the negative; but I 
felt obliged to dissent, as I do in this. I admitted in that case, 
as I do in this, that, it the admiaaible evidence for the prosecution 
were stronger, the inadmissible matter might be diarege.rded as harm
less and the record passed under the 37th Article of War; but I 
maintained in that case, as I maintain in this, that the admissible 
evidence fell far short of compelling COnTiction, and that the re
ceipt in so doubttul a case ot inadmissible matter constituted 
prejudicial error. The J"udge Advocate General and the Secretary of 
War supported m-;r views in the Cameron case, and I respecttully sub
mi t that consistency requires that they do so 1n the present case. 

·1a. For the reasons stated, I conclude that the admission ot 
the evidence quoted at the end of paragraph 2 .!. ot this opinion 
(record, p. 19) constituted error prejudicial to the substantial 
rights of accused, and that the record of trial is legally insuf
ficient to support the findings ot guilty and the sentence. / 





WAR DEPAR'!YENT (147)
In the- 0ft'ice ot '.1.'he Judge Advocate General 

Wasllington, D. c. 

Board of Review 
CM 211866 

JUN 2 I 1Q39 

UNITED STATES ) THIRD CORPS AREA. 
) 

T. 

Privates J"03Effi A. KARVAJNA 
(R-3602674), DOO., Head
quarters Company, Washington, 
D. C.; WILLIAM F. HOTTON 
(6836185), Company C, 8th 
Quartermaster Hegiment. 

) 
) 
) 
) 
) 
) 
) 
) 

Trial by G.C.M., convened at 
Yort Myer, 'Virginia, May 25, 
1939. KarvajD&: Dishonor
able discharge and confine
ment for six (6) months; 
Hutton: Acquitted. Fort 
Myer, Virginia. 

HOLDING by the EC.ARD Ob' ID.'VI.i!,W 
KING, bliAZl!l{ and CAMPBELL, Judge Advocates. 

1. The record of trial of tne soldiers named above has been ex
amined by the Board of Review. 

2. 'J..'he accused were tried jointly u:pon the following charge and 
speci1'ication: 

CHA.HG.:!:: Violation of the 93rd Article of War. 

Specification: ln that Private William F. Hutton, ~ompany 
"C", 8th Quartermaster Regiment, Washington, D. c., 
and Private Joseph A. Karvajna, D:EndL, Headquartere 
Company, WashiDgton, D. c., actiD.g jointly and 1n the 
pursuance of a common intent, d.id, at Washington, D.U., 
on or about May 1, 1939, feloniously talce, steal and 
carry away one russet leather bag, value about i7.00, 
one steel automobile trunk, value about f3.00, one 
pair ridi.Dg boots with boot-trees, value about t5.00, 
total value about il5.00 the property of the Women's 
Army and Navy League, an u.nincoI'l)Ore.ted society, 
Washington, D. c. 

1'he accused each pleaded not guilty to the specification and charge. The 
court found Hutton not guilty of the specification and charge. With re
spect to Karvajna, it made the following findings (record, P• 35): 

- 1 -



(148) 

"Ot the specif1cation•••GUII.1'Y, except the words 'Private 
William J'. Hutton, COlll.peJI.Y' C, 8th Q;uartermaster Regi
ment, Washington, D. c., and' and 'acting jointly and 
1n the pursuance ot a coD1111Dn illted' and 'take, steal 
and o&.r17 away;• subst1tut1n& tor the words 'take, 
steal and carry away• the 1110rds 'embezzle by traudu
lentl:r COJIYert1ng to his O'IID. use;• ot the excepted 
words 50'.r GOII4'I; ot the substituted words GUILTY. 

"Ot the charge •••••••••••••••••GOILTY•" 

The court sentenced Kart'ajna to dishonorable discharge, torteiture ot all 
pay- and allowances, and cont1nement at hard labor tor six (6) month.a. The 
reviewing authority approved the sentence imposed upon Karvajna and trans
mitted the record ot trial tor aot1011 under Article ot War fiO§-. 

3. Because ot the error mentioned in paragraph 4, ~. the Board ot 
Review ti.Dda it unneceasary to set out the evidence. In addition to that 
error, the record ot trial shows on eJJnost every page receipt ot evidence 
inadmissible a.a hearsay, conclusion, or otherwise. It is doubttul whether 
the prosecution proved legal. title to the articles mentioned 1n the spec1t
icat1on to have been in the Women'• Army and Navy League at the time ot the 
alleged ottense. It is also ~oubtrul whether it proved the nondel1Vel7' b1 
accused of the articles at the rummage sale conducted by that league and ex
cluded the possibilit7 that the1 had bought them at that sale. The tore
goin6 errors a.nd. omissions are so nUJUerous and grave that the Board doubts 
whether it could hold the record legal.17 sutticient to support the sentence 
imposed upon Karvajna even 11' the fatal error here1ne.tter discussed had not 
been committed, but the Board finds it unnecessary to make a de1'1n1te de
cision as to the other errors and omissions and proceeds to discuss the 
error which it considers fatal. 

4. That error 1s the finding ot the court as to Karvajna excepting 
trom the specification words alleging laroell7 and substituting those al
leging embezzlement. 

~. According to paragraph ·79 .2., l&anual ror Courts-Martial, and the 
custom ot the service, a court-martial lllB.l' make f1nd1n&• With exceptions 
and substitutions: -

a. As to figures, dates, amounts, or other details "provided 
th.at such action does not change the nature or identity ot eJI.Y' orrense 
charged"; or 
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l• If the evidence rails to prove the commission or the 
offense charged but proves the commission or a lesser offense in
cluded within it. 

6. By way of illustration of these principles, the Board refers 
to Dig. Ups. JAG 1912-30, sections 1459, 1533 (6); same, Supp. VII, 
sections 1459, 1518 (2), 1535, 1578 (1). 

7. The exceptions and substitutions made by the court in the 
present case do not relate merely to details. 11hey go to the substance 
and change the identity or the offense. Larceny and embezzlement are 
distinct in history as in nature. Larceny is a common law offense of 
the greatest antiquity, one of whose elements is a trespass by accused 
upon personal property of another. This left unpunished the wrongdoer 
who cwne into possession of another's personal property with the con
sent of the owner and afterward applied it to his own use in violation 
of the terms upon which it was intrusted to him. Such a man was not 
guilty of larceny, since he committed no trespass, and at common law 
he could not be punished at all. 'l'O :fill this gap in the criminal 
law, the English parliament, followed by the legislatures of our states 
and by Congress, enacted statutes creating and defining the crime of 
embezzlement, the most important element of which is, not trespass, but 
breach of a trust by the accused ~1th respect to property placed in his 
possession by another. 

s. Nor, in the opinion of the Board, can the substitutions made 
by the court be supported on the theory that embezzlement is a lesser 
ofrense included in larceny. As has been pointed out in the preceding 
paragraph, embezzlement includes as its most important element a breach 
of trust by accused. Larceny contains no such element. A cannot be 
contained in B if A includes an element not found in B. 

9. The staff judge advocate cites Dig. Ups. JAO 1919, page 439, 
as supporting the view that embezzlement is a lesser offense included 
in larceny. In tnat case, CM 135839, ~~. accused was convicted, 
inter alia, of two specifications in violation of the 93rd Article of 
War, onealleging larceny of two transportation requests, and the other 
fraudulent conversion of the same requests to his own use. The later 
specification· contained no allegation that the transportation requests 
were intrusted to accused or that they came into his possession by 
virtue of his employment. The Ik>ard or Review said: 

"As to Specification 2, Charge I, the theft of the 
requests for transportation necessarily included their 
conversion to the use of the thief. '.L'he conversion oc-
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curred when tne theft occurred, and was included in the 
charge ot larceny. '.!.'here is no reason !or charging it 
in a separate specification." 

The Board held the recorQ legally insut'ticient to support the conviction 
or Specification 2, Charge I, alleging conversion. Conversion is an ele
ment COL'l!llon to larceny and to embezzleuent; but, as has already been 
pointed out, there is at least one element in each ofl'ense not round 1n 
the other. Unless it was done inferentially by the use of the word 
"fraudulent" before'bonversion", Specification 2, Charge I, in the De 
Graff case did not allege embezzlement, since it did not allege a bre°ach 
o:r"'trust. A wrongful conversion not involving a breach of trust may be 
a lesser offense included in larceny (Dig. Ops. JAG 1912-30, Supp. VII, 
sec. 1488 a). If the De Graff case can be construed as holding that em
bezzlement-is a lesser~ffense included in larceny, the Board of Review 
feels it its duty to overrule it; but the Board does not think that 
such is tne correct interpretation or tnat case. 

9. The precedent most nearly in point is the recent case of Short, 
CM 211377, in which, before voting on the findings, the court undertook 
with the consent or the defense counsel to amend. tne speciI'icat1on by 
substituting words alleging embezzlement ror those alleging larceny. 
The Board of Review so.id in that case: 

"It is the holdiilg or the Board of Review that the ap
parent inartificial efrort of the court to amend Specifica
tion 3, with the consent thereto of counsel for the accused, 
was violative of paragraphs 66 and 73, Manual 1·or Courts
Ma.rtial, 1928, which authorize an amendment to the pleadings 
as to matters 01· ~ only, and that, therel'ore, the purported 
amendment, being a substantial change in the specification, was 
a nullity. It is the further holding or the Board that, ir
respective of the evidence adduced berore the court, the rind
ing of guilty or embezzlement reached and announced in_open 
court being 1·or an offense entirely separate and distinct 
from the of1·ense charged, the record of trial is legally in
sufficient to sustain the findings and the sentence. That a 
court may not legally find an accused guilty of an offense 
with which ne has not been cna.rged in the arraignment and 
which does not cooprise a lesser included offense therein, 
is deemed too elementary a question ot law to require dis
cussion (CM 124780, Fitzgerald; CM 193191, Hosmer; secs. 1405, 
1459, 1533 (6), 1534 (2), Dig. Ops. JAG 1912-30; secs. 1534, 
1535, 1578, Dig. Ops. JAG 1912-30, Supp. VII)." 
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10. The only difference between the Short case and that now be
fore the Board is the time when and manner in which the court amended 
the speciHcation. The change made was the same, and the precedent is 
in principle applicable to the present case, and should be 1'ollowed. 

11. For the reasons stated, the Board holds that the record of 
trial is legally insuf1·icient to support the findings made by the 
court with respect to Private Karvajna and the sentence i.~posed by it 
upon him. _/ 

a/dulab--76r~~dvocate, 
/ .-·&;/ ·, Judge .Advocate. 

/,; / .t< I /~. -( / 'f ~- /- (,. .. . 
/(-· 1 / .f - 1 ,, ,- . i /! fn.. 1 .. _ Ju.~~ ,\.dvocate. 

~ ' 

JI 
I 

J 
I 

L__ 
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WAR DEPAR'lltEN'l' 
In the Office ot The Judge Advocate General (153)Washington, JJ. u. 

Board or Review 
Cll 211898 

JUL g 1939 

UNITED STA'?ES ) 
) 

Te ) Trial by G.C.K., convened a~ 
} l'ort Huachuca, Arizona, May 22,

Prin.te J".AKES C. SHELTON ) 1939. Dishonorable discharge
(6286212), Service Battery, ) and confinement tor one (1)
82d:Yield Artillery- ) year. }'ort Bliss, Tex.as. 

} 

HOIDlliG by the BOAH.D O:r llli'VIJ:!lll 
KnlG, 1RAz:m and CAMPBEI.L, J'udge Advocates 

1. The record or trial ot the soldier named above baa bean 
examined bf the Board or .Heview. 

2. Accused was tried upon the following charges and specitica
tions: 

CHARGE: Violation or the 96th Article of War. 

Specification 1: In that Private J&mes u Shelton, Service 
Battery, 82d ~ield Artillery, did, at or near ..rort 
Bliss, Tex.as, on or about .l!ebruary 25, 1939, neglect 
to take proper prophylac~ic treatment a1~er illicit 
sexual intercourse and did thereby develop a venereal 
disease, to wit: "NEW" Syphilis, primary. 

Specification 2: In that Private James C Shelton, 1.>ervice 
Battery, 82d Field Artillery, did, at or near Fort 
.liliss, ·.1:exas, on or about J'ebruary 25, 1939, wrong
tully unfit himselr tor military duty by contracting 
a venereal disease, to wit: "NEW" Syphilis, primary. 

ADDI·.1.·.1.0luU, CHAftGE I: Violation of the 58th Article or War. 

Specification: In that Private James c. Shelton, Service 
Battery, 82d tield Artillery, did, at b'ort Bliss, Texas 
on or about Maren 20, 1939, desert the service or the 
United ~tates and did remain absent in desertion until 
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he was apprehended at Naco, Arizona, on or aoout March 
20, 1939. 

ADDmoNAL CHARLrb: II: Violadon of the 96th Article ot War. 

Specitication: In that Private James c. Shelton, Service 
Battery, 82nd Field Artillery, having been restricted 
to the limits or .Post by Standing Orders, ~·ort Bliss, 
Texas, did, at ~ort .l:lliss, Texas, on or about loiarch 
20, 1939, break said restriction, by going to Naco, 
Arizona. 

3. Accused submitted a plea in aoatement to Specitication 2, 
Charge I, and to Additional Charge II and the spec1r1cation thereunder 
on the ground that they were ree1unaant, citing Mluual ror Courts-.11!.artial, 
paragraphs 27 and 66. The court denied the plea as to Specirication 2, 
Charge i, but allowed it as to Charge II and the specir1cation t.nereunder 
alleging breach ot restriction. Accused then pleaded not guilty to the 
c.narges and specifications lett standing against him. The court tound 
him not guilty or ~pecirication I, Charge I, alleging neglect to take 
prophylaxis, and guilty or t.ne remaining c.nargea and speciticat1ona. 
'J.'he court sentenced accused to dishonoracle <1.1sc.1J.arge, torteiture ot 
all pay and allowances, and confinement at hard laoor ror one (l} year. 
'J.'he reviewing authority approved the sentence, designated .rort Bliss, 
'l'exas, as the place or conrinement, suspended the execution or t.lle 
sentence, and transmitted the record or trial ror action under Article 
ot War 50i. 

4. It results trom the torego1ng summary that accused stands 
convicted or two c.ti.a.rges and two specifications only: 

.!.• Charge I (Violation or .Article or war 96) and Specirication 
2 thereunder, alleging that accused wrongrully unr1tted hillselt tor duty 
by contracting syphilis; and 

b. Additional uharge I (Violation or Article ot War 58) end 
the specir1oaticn t.llereuntter, alleging desertion. 

5. 1'he Boe.rd first considers the 1pecir1cation mentioned in 
subparagraph.!., Speciticat1on 2, Charge I, alleging that accused Wl'Oll8-
tully untitted ni.mselt ror military ttuty by contracting syphilis. The 
specitication is set out in full in paragraph 2, .!!!!!• l>oes it state 
an or1·ense'/ This question was at first involved in doubt (C 23429, 
June a, 1908, JAG 250.451, Oct. 20, 1921), but later decisions authorize 
an atfirmative answer to the question (JAG 710, Nov. 27, 1923; 1.AfJ 250, 
451, ¥ab. 5, 1924:; J.Ail 250.451, Oc~. 17, 1928; JAl.i 250.3, Nov. 27, 1928; 
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JAG 710, Aug. 19, 193:>). Along with the opinions abOve men'tioned 
there are otners expressing doubt or t.b.e wisa.om ana. policy or punishi.D.g 
a sold:er.!or incapacitating himself by acquiring a venereal a.isease 
\JA~ 2::,0.4~1, Uct. 20, 1921; 11.J.i 333.1, :March 3, 1938; JAG 726.l, 
.June 9, 193&}_,. The opinion lo.st ciua. 'tnus sums up the result or the 
previous opinions as well as the Tiews or i'ts au,:;hor: 

"Although punitive ac,:;ion against a sola.ier who rena.ers 
himselt un!it 'to pertorm his military a.uties by contrncti.Dg 
a Tenereal disease bas been upheld as legal, such type or 
action is not in general use, and it is believea. s.nould not 
supersede the prevailing one or punishment for failure to 
employ a prophylactic treatment. ..tmJphasis is given the 
matter ot employment or prophylactics by punismnent in proper 
cases ot neglect and thus rits in as a natural part or the 
educational program relative to venereal diseases.• 

6. The Board or ReTiew concludes tnat, as a strict :matter ot 
law, the specification under conoidaration states an offense, but the 
question remains wb.e'ther or not it is proved. Apart trom t110 inadmis
sible statements by the first sergeant and ano'ther soldier or nis 
battery that accused had been in hospital undergoing treatment tor 
venereal disease (Ex. C, ~. 4; Ex. D, ~.4), the only evidence 1n sup
port ot the finding or guilty or the specification under consideration 
is: 

.!.• A stipulation in the following language (record, p. 6): 

"That this paper I hold in '1111' hand is the registration 
card ot Private J'amas C. Shelton, the accused, :made at 
the t inle or nis entrance in William Beaumnt General 
Hospital; that the data eni;ered tnereon shows the medical 
record or accused as tollows: •1. ·~· Syphilis, pri
mary Diagnosis; manifested bf demonstration ot T.P. 1n 
ulcer on prepuce ot penis. Liue or a.ut7, No AR 35-1440. 
Dab ot appearance or initial symptoms, March l, 1939.' 

1That said medical record was made b1 Captain J'oseph s. 
Cirlot, and that the signature appearing on this record 
ot William. Beaumont General Hospital, is his signature." 

2.• Exhibit A, as tollows: 

"William .Beaumont ~eral Hospital. 
El Paso, Texas 

March ll, 1939 
(Date) 

SUBJ'l!DT: fflmREi\L DISEASE. 
'!'o: The c.o. Serr. BtrJ'. 82nd FA 

:rort B11H. Texas 

-~ 
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The tollowing IlWl.ed man ot your 
organization was admitted to hospital, 

llarch 1 1 1939 
(Date) 

Shelton .iam.es C. 6286212) Private 
Ne.me Serial No. (Rank 

l. 'Nmf' Syphilis, primarJ, 
Diagnosis: :manifested by demonstre.tiOA 
ot T.P. in uloer on prepuce ot penis. 
LINE OP' DUTY: NO AR 35-1440. 
Dah ot appearance ot initial symptou 

March 1 1 1939 
Any ob.e.nge in the line ot Dut7 1n this 
case, while in hospital will be reported. 

~·or '.rhe Commandina Ottioer: 
/a/ Josephs. Cirlot 
Josephs. Cirlot 1 Capt., MC 1 Resistrar.• 

It should be noted th.at the foregoing stipulation does not say that 
Captain Cirlot bad treated or even examined accused, or that he would 
testify' to certain racts as to accused's condition. It is merely a 
stipulation as to the existence and contents ot a certain record, and 
can have no :ioore evidential value than the record itselt. '.L'here ia 
no evidence or stipulation showing W.lla.t, it &D.l", knowledge ot accused's 
condition was had by Captain Uirlot, the maker or the record. Ex:oept 
ror the faot that the record is on a mimeographed torm., there 1s no 
evidence that it was made iA the regular course or business ot the 
hospital. .1ror the reasol18 suggested, the admi1Sibilit7 ot the record 
(Ex. A) ia open to doubt; but, ir that objection be passed over, what 
does the record show as to accused's condition? Merely that on J4aroh 
11, 1939, accused was admitted to Williu. Beaumont General Hospital, 
surtering trom a new case or syphilis manifested by an ulcer on the 
prepuce ot his penia. But one necessary element or proof 1a the wrong
fulness ot accused's oonduot 1n unfitting hi:nself for dutj" by acquiring 
syphilis. Enn it it be interred trom the location ot the ulcer t.n.at 
the syphilis was acquired by sexual connection, there is no proof that 
that connection was illicit. ~here is in the record no evidence what
ever to show that accused was unmarried or that he did not acquire the 
in!'ection rram laW!Ul. intercourse with his wife, or that the disease 
was not contracted in some lawtul manner. CM 208730, Fish. There must 
be some evidence or this sort berore tne Board can hold°"such a speciri
cation as that under consideration to be proved. 

7. The Board next considers additional Charge I and the speoi
tica.tion thereunder, alleging desertion at Fort Bliss, Texas, March 
20, 1939, terminated by apprenension at Naco, Arizona, the same day. 
The initial absence without leave was properly proved by a certified 
extract copy ot the morning report ot Service Battery, 82d .rield 
Artillery (Ex:. B), showing the following entry: 

-4-



(157) 

"March, 1939: 
20th: Pvt Shelton duty to .AWOL 6:00 AM.• 

The prosecution undertook to prove the date, place, and cirCUlllBte.nces 
of the tel"Jlination 01' accused's absence by a deposition of Julia.n c. 
Collier, Patrol Inspector, United States Im.migration and. Naturaliza
tion SerJice Border Patrol {Exhibit E), and by a printed form neaded 
"Receipt for Persons e.nd Contraband" filled in by carbon copy of 
typewriting (Ex. F}. The first part of the form appears to be a 
report or apprenenaion of accused and ptu1)orts to be signed by Mr. 
Collier. ~he second part is a receipt tor accused and is signed by 
"Willie.Jll W. Lloyd, Captain, 25th Int., Adjutant". Uaptain Lloyd 
(p. 9) testified that Mr.Collier or the Border Patrol came into his 
ornce .March 20 and said tnat he had a soldier outside in his car and 
handed the witness a typewritten report. '.J..'he witness went outside, 
saw accused sitting in the car, and turned him over to the bugler or 
the guard to be conri..ued. '.L'he witness 1dend1'ied his own signature 
on .c.:xnibi't Ji', and stated that he signed the original and m.acie t.nree 
copies, two or which he returned to .Mr. Collier. lb.'.hibit F was received 
1n evidence over the objection or the defense. The paper should have 
been excluded. Mr. Collisr' s signature to it was not identiried; it 
was not shown, unless by inference from. the 1·act that it was on a 
printed fora, that it was made 1D. the regular course or business; and 
it was a mere repetition of Ur. Collier's deposition. '.J..'his last ract 
renders harmless the error in receiving .Exhibit F 1n evidence. 

a. In Exhibit E, the deposition of a1r. Collier or the Border 
Patrol, t.b.e deponent says t.llat he tound accused on a west bo\lDd treight 
train at Naoo, Arizona, on March 20, wearing several articles of Arrrr, 
clothing. Accused denied being in the military service, and in ani,wer 
to a quenion said that ne .nac1 borrowed the ~ clothing rrom a dis
charged soldier with whom he was traveling. So much o:r the deponent' s 
testimony was clearly admissible. He nert testified that accused 'a 
companion told nim that all he nad. lent accused was a pair of boots. 
'J.'his was inadmissible as hearsay. '1'he deponent then coutinued (Q.. 7): 

"••*I then questioned the accused rurtner and tried 
to explain to hilll ,my it 110uld be be~ter to give hinlselrf 
up &. admit the truth, go back to the Army'&. take punish
ment & start over with a clear sla~e, than to continue 
lying, as .L was goi.Dg to deliTer him eny way to Et. 
Huachuca as I was convinced that ne was a deserter.••*" 

9. As wbat followed amoW1ted to a conression ot desertion, the 
question is presented wnetner the statements made by Mr. Collier to 
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accused, as sat out 1n the abOve q_uoi;ation, made the con1·ession in
volwn;ary and tnererore inacunissible. In M.O.M., par. u,a, it is 
said: -

"]'acts indicating that a conression was induced by 
hope or benefit or fear of punis.llD!~nt or injur)" inspired 
by a person competent (or believed by the party conressing 
to be co~etantJ to erreo,;uate the nope or fear is, subJect 
to the rollowiJ18 observa,;ions, evidence tnat the confession 
was inToluntary. •**"(Underscoring supplied) 

10. It Mr. Collier had told accused tnat he would lock him up 
in the town jail or prosecute him betore the civil courts, unless 
accused aamitted being a soldier, it might plausibly be argued that 
he naa power to do what .b.e threaiened and tnat a confession thus ob
tained was involuntary. But Mr.Collier told accused ,;hat he was going 
to deliver nilll at ~~rt Huachuca anyway, and 8llY' soldier llOuld know that 
a civilian border patrolman would be incompetent to errectuate (to use 
the language ot the Manual) 8llY' change in the dispoaition ot his case 
by the military authorities. 

ll. In section l293ll), Dig.Ops.JAG 1912-30, it is 
said: 

~Attar the accused had been arrested by the civil 
e.uthorities, he was told by them tha-c tJ:J.e7 'had the 
goods on him, and tnai; he just as well come clean, INt 
no promise ot an7 kind was made.' Paragraph 3, Marn1al 
ror Courts-.Martial (par. 11-i.!,, K.u • .1,1., 1928), enjoins 
upon courts-martial an arrirm.adve showing tb.at the 
confession was voluntary on the part or the accused. 
It is no1. snown 1.na1. tnis oon.ression was volun-c;ar7. 
The corpus delicti was not proved. uonviction is dis
approved. c.M. 121458 ll918)." 

The reterence to paragraph 3, M.c•.u:., is an oovious error tor para
graph 225, M.C.K., ·edition or 1916. That paragraph goes rurt.11er than 
paragraph 114.;!, or the 1928 edition or the l4a1nael ror Courts-Martial iJJ. 
requiring arrirma1.1v• proot or the voluntary character or a oonresaion. 
The Board nas eDJained the oase digested. 'J.'here waa another and bethr 
roason tor reJectill8 'ine contession 1n that oase, also discussed in the 
review, namely aosenoe or proor or t.lle corpus <1el1ot1. The Board doubts 
it it would today f!P so rar 1n reJeo'Ung a conression as to tallow 
atrictl.T tne digest paragraph. .l:.ie that as it me.J', in the case d.igested 
the deputy anerirra were a.ealing with a aiTil ottensa which it was 
aupposed would be tried in a state court, and concerning whioh it might 
be supposed tb.87 had some authority; whereas in the present case the 
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pe.irolman was a oiYilian u.l.king to accused about a millur7 orrenae 
concerning t.ne cll•posaioD. ot Which he could JJ.Ot speak nth auihor1t7. 

12. In the recent case ot Al.e:rander, CM 210693, ine Board said: 

11
• • * Here agai.u the Board tinds a rule ot n1dence 

excluding inTolun,:;e.ry conrea,1ona, on t.ne theory t.1:1.&t, 
1t inTolwiury, the oonreeaion 1• likel7 to be talae,
i.e., the •tai~nt or an il:ulocent ll8Jl ralsel7 acouaing 
h.illaelt. 1'ba rule 1• or UlldOubied ui1l1ty 1D. preTenti.Jl« 
the use or oonteHiOD• ooiained. b7 'torture or ao-called 
third a.egne uthod•, 'but ot t.nese there 1a no auggeaiion 
1n the present cue. ..A.a appllee1 1n other oases, the rule 

-, h ot doubt:rul ut1l1t7, •• the Board cod1dera tu likeli
hood ot an inDlocent aoldier falsely accuaing hiaaelt, ex
cept u a result ot torture or other Tery strong presaure, 
110 remote as to be :negligible. !he rule 19, or course, too 
well enabliahed tor t.t:Le i»aro. to OTerthrow, and it aalcea 
no anempt to ao ao; but th• Board 1e unwilling to extend 
'the rule 1n douUtul ouu tu.nher than the precedents 
require." 

13. 1'he Board concludes that accuaed'• ooD.teaaion waa adlllies1ble, 
U4 that the reoord ~poru tlle co11Tici1on ot d.esertion. 

14. ·~• Board .nol4e tne reoord ot trial legal.l.r 1.nautriciot to 
BUpport the t1Dd1n&• ot guilty of Charge I and the spec11'1cat1ona 
thereunder, but legal.l.J' aurtioient to aupport the tin.dings ot guilt7 
ot Add1Uoul C1"arge I and 't.D.e tindiq thereunder and the Hntenoe. 
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WAR DEPARTMENT 
In the Office of The Judge Advocate General 

Washington, D. c. 
(161) 

Board of Review 
cu 211900 

UNITED STATES ) THIRD CORPS AREA 
) 

T. ) Trial by G.C.H., convened at 
) Langley Field, Virginia, June 

Private first Claes PRESTON ) 5, 1939. Dishonorable die• 
A. EIMARDS (6348482), Opera- ) charge and confinement tor 
tions Section, Base Head• ) six (6) months. Langley 
quarters and let Air Base ) Field, Virginia. 
Squadron, GHQ, Air roree. ) 

OPINION of the BOARD or REVD!:W 
KING, J'RAZER and C.Al4PBELL, Judge Advocates. 

l. 'l'he record of trial in the ease of the soldier named above 
has been examined in the Office of The Judge AdTocat e General and 
there found legally iJUlut!icient to support the findings and sen
tence. The record has now been examined by the Board of Revinf 
and the Board sul:mit1 thie, its opinion, to The Judge Advocate 
General. 

2. The accused was tried on a 1ingle charge and 1pecifica
tion, as follows• 

CHARGE• Violation of the 94th Article of War. 

Specifications In that Prl.lcl. PRESTON A. EI711ARDS, 
Operations Section, Baee Hq & let Air Base Squad
ron, GHQ Air rorce, being at the time J'iret Cook 
on Duty, did, at Langley Field, Virginia, on or 
about llay 16, 1939, feloniously embezzle by 
fraudulently conTerting to his own use BACON, 
Issue (Slab, approximately eight (8) pounds) of 
the Tal.ue of approximlltely One Dollar and fifty 
ho cents ($1..5'2), the property of the United 
states furniahed tor use in the Military Ser
vice thereof, intrusted to him, the said First 
Cook on Duty by the Kess Sergeant, St/Sgt AL
PHONSE POTVIN, Operations Section, Base Hq & 
1st Air Base Squadron, GHQ Air Force. 1 

Accused pleaded not guilty to and was found guilty of the charge 
and specification thereunder and was sentenced to dishonorable 
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discharge, torteiture of all pay and allowancu, s.nd confine
ment at hard labor tor aix (6) months. The reviewing author
it1 approved the sentence and suspended the dishonorable dis
charge until the soldier's release from confinement (G.C.M.O. 
83, Third Corps Area, Baltimore, Maryland, June 17, 1939) • 

3. 'l'he Boa.rd retrains from stating the eTidence tor the 
pro1ecution in det&il but aunma.ri1ea it aa tollowaa 

&• Accuud was one Qt the cooks in the mHa ot the 
Operation.11 Section, Bue Hea.dquartera and lat Air Bue Squadron, 
GHQ Air force, %Angley field, Virginia. stat! Sergeant Potvin, 
ae1& sergeant ot that organ.bation, drn and signed tor bacon 
issued to the mesa b;r the commissary, but the coots had k9;ya to 
eTerything. '!'he nening ot lla;r 15th there were eleven ala.lu1 ot 
bacon on hand, aud en the morning ot the 16th onJ.r teur. Accused 
told. SergNJlt PotTin that tiTe ala.ba had. been used tor brealctaat. 
11Te or six ala.be 1• the moat 'Hed at a meal. Upon theH •t
tera 'being reported to him, Lieutenant Gephart opened. accuaed'• 
wall locker and tound therein a slab ot bacon ot the kind iaaued 
by the co1Di1aar,. Be left it there and had the room n.tohed to 
He that nothing na taken from it. Accuaed emered the room 
1n~ tiaH, took a ah_ower, changed hi• olothea, and went to 
the day rocn. Lie11hnant Gephart aga1A examined acouaed'• locker 
and toand no bacon thereh. He then 11U11DOned accused and asked 
hia what he had done with the bacon receml7 1a hi• locker. Ao
cused pointed to a barrack bag on his fopt locker, 1a which were 
tolUld two halTe• of a al.ab of bacon, which accu•ed adaitted he 
had gotten 1a the kitchen. It ._. stipulated that the bacon .1A 
question nighed eight pound• and wu ot the Talue of t1.52. 

ll• Accused was then taken to the prOTori •nhal• • 
ottioe, where, after proper and repeated n.rpi.nga, he -.de the 
following oonteaaien (Ex. B)a 

•'I toot the Ba.con out of the .... ·Ball about 
4100 A.II. lfa7 16, 1939 and put it 1a rq w.11 loctar 
ill rq rooa intending to aH the :Bacon tor rq on.......... 
4. Th• oaH railN the question whether the otteue ahowJl to 

haTe 'been coadtted. bJ accused •• •'beul.aat, u chars•, er 
laro-rr. 
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S. CK 206561, S11eede11 and !zm, •• a cue ot the wrong
tul tathg by two enlilted coob ot tood troa the retrigera.tor 
and other containers in the Army kitchen ill which thq worked.. 
A conviction ot larcea, 1ra.9 upheld. 

6. In the recent C&H ot Bqustop, CK 21.1810, aocaHd w.a 
convicted ot ..i,.u11111ent ot a photographic l.eu, propert7 ot 
the Uiltecl Stat.. tur:uiahed and ilrhnded tor the military Hr
vice, in rlolation ot Article ot -.r 94. '!he ffidenoe •howed 
that the accued in that-cue wu an enlilted J111J1 employed a• 
aHiat.ant in an. Arr, photographic laboratory. Sergeant DeH 
was ia charge ot the laboratory and aigDed memoraad.mll receipt• 
tor the propert7 therein. Aocuaed aubatitated a eheap lena 
owned by hiJI tor an expensive lena owned by the Gonnment and 
used in the laboratory and elanhere, and requeatecl another 
eoldbr to oa.rry the Government lens to the barrack and put it 
in aecueed' • barrack bag there, which the other •oldier did. 
After a detailed examination ot the authorities, the Board ot 
Rniew held, with the approftl ot '!he Judge Advocate General 
and the Secrmry ot War, that accused, u a photographer, had 
acceea to the GoTernment lene, but not poeaeHion ot it, that 
hie taking ot it co11Stituted a tr•pu•, and that hi.a ottense 
wu larceny and not embeulcent. The conviction of mbeule
ment wae theretore aet uide and T&cated. 

T. In the preeent caee, Sta.rt Sergee.nt Potvin teetitied 
(p. 10) that he, u IHH sergeant, personally clrn and signed 
reoeipts tor the bacon ieeued to the organisation, and that the 
cooks "have the teye to nerything•. That aeau that accueecl 
had aere acc..e to the toocl in the atoreroom or refrigerator 
and not poes..eion ot it. Sergeant PotYin in the present cue 
occupied a position like that ot Sergeant Dees in the Houston 
case, and the preeent aocueed one like that ot Houston. The 
Boe.rel concludes that the §seedeg and Hou,:to; ca.a•• cannot b• 
ditterentiated trom the pr..ent and are controlling, that ac
cused'• taking ot the bacon involTed a traapue, and that hi.a 
ottenee wa• larceny and not embezzlement. 

8. 'l'he proaeoution ottered ill nidence a cont..eion by 
accueed, !!!1!, para.graph 3 a, md• atter warning given and in 
anner to quntioll8 put by Sergeant Root. The receipt ot thia 
conteeeion ..... rlgorou1l7 opposed by the detenae on the groUDd 
that it waa obtained under dureaa. One witneaa, Lieut en.ant 

- Bueee (p. 23), wu present when Sergeant Root gaYe the warning 
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and put the questions to accused, and testified with refer
ence thereto. Another witness, Corporal Winbourne (p. 27), 
,ras present when accused signed the contession and so tes
tified. On page 27, the record shows the following colloquya 

"Court to trial judge advocates Do you plan to call 
Sergeant Root! 

"Trial Judge Advocates That is impossible. Sergeant 
Root is in the hospital." 

9. In view ot the repeated accusatiollB by the defense of 
duress by Sergeant Root, the Board is inclined to believe that 
the prosecution ought to have obtained his testimony unless he 
was 10 seriously ill as to make it, in the opinion of the med
ical officers attending him, harmtul to him to give it. The 
mere tact that he was in the post hospital was not a bar to do
ing so. The court might have adjourned to the hospital and 
heard Sergeant Root"s testimony in some room there to which he 
might have been brought, or it might have aesembled round hie 
bed and heard hia testimony. It these courses had been con
sidered inadvisable tor medical reasons, the medical otticers 
might have consented to the taking or his testimony by Jeposition. 
However, the failure to obtain Sergeant Root's testimony did not 
constitute prejudicial error, as Lieutenant Busse and Corporal 
Winbourne testified to the circumstances attendant upon the mak
ing of the confession. Their testilrlony indicates that it was 
voluntarily made, and the defense produced no evidence to the 
contrary. 

10. For the reasons above indicated, the Board is ot 
opinion that the record is legally insufficient to support the 
findings and the sentence. 

~,LJ.~~~~~~:_.J,;_.;l'j:.1&3,::Jj..L~~ .Advocate. 

To The Judge 
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1st Ind. 

War Department, J.A.G.O., :\~,; ':1JS- To the Secretary of War. 

l. I do not concur in the foregoing opinion by the Board 
of Review that the record or trial in the case of Private First 
Class Preston A. Edwards (6348482), Operations Section, Base 
Headquarters and 1st Air Base Squadron, GHQ, Air Force, is 
legally insufficient to support the findings of guilty and the 
sentence. 

2. The unexecuted portion of the sentence to dishonorable 
discharge (suspended), total forfeitures and confinement was re
mitted August 26, 1939 (G.C.M.O. No. 131, Hq. 3rd C.A., 1939). 
Further action on the record is necessary for determination of 
the legality or that portion or the sentence involving forfeitures 
carried into execution prior to the remission. Because of the 
fact that the rights or accused would not seriously be affected by 
taking additional time to study the case, I have delayed action 
thereon in order to have the benefit of study by other officers 
in this office. 

3. The evidence shows that accused, "first cook on duty"
(R. 11) in the mess or his organization (R. 6), was "in charee" 

, or the kitchen and stores therein during the absence of the mess 
sergeant (R. 11) and along with other cooks was "entrusted" with 
bacon issued to the mess and "had keys to everything" (R. 10). 
The mess sergeant having discovered an apparent •hortage in bacon, 
a search was made whereupon a slab of the issued bacon was found 
in accused's personal locker. Accused later remoTed the bacon to 
a barracks bag (R. 13, 14). In response to a question as to why 
he had taken the bacon he stated that he •needed it for himself" 
(R. 14). 

4. The Board of Review interprets the evidence as falling 
short of establishing that accused had po1session or the property 
at the time of his appropriation of it, but as showing only that 
he had access to the property. Its opinion that the record of 
trial is legally insufficient to support the findings or guilty 
of embez.zlement is based upo;n this interpretation of the tacts 
and a legal premise that embezzlement as denounced by the Ar-
ticles of War may be accomplished only if the offender at the time 
of the traudulent appropriation bas possession of the property. The 
board cites as precedents tor its views an approved opinion in C)( 

211810, Houston, and an approved holding in CM: 206567, Sneeden,!!~. 
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In my opinion the evidence shows that accused not only had ac
cess to the property but that the property had been intrusted 
to him and had lawfully come into his hands. I believe that 
his fraudulent appropriation of the property under such circum
stances amounted to a breach of trust and constituted embezzle
ment as that offense is defined by the Manual for Courts-Martial 
and by the Federal civil courts. 

5. Paragraph 149 h of the Manual for Courts-Martial defines 
the offense of embezzlement denounced by Article of War 93, as 
follows, 

"Embezzlement is the fraudulent appropriation of 
property by a person to whom it has been intrusted or 
into whose hands it has lawfully come.(Moore v. U.S., 
160 u. s. 268.) 

"The gist of the offense is a breach of trust •. 
The trust is one arising from some fiduciary relation
ship existing between the owner and the person con
verting the property, and springing from an agreement, 
expressed or implied, or arising by operation of law. 
Tbe offense exists only where the property has been 
taken or received by virtue of such relationship." 

It is enough that the property comes lawfully into the hands of the 
offender under circumstances which make his conversion a breach of 
trust. There is no requirement that control of the property by the 
offender shall be of any greater degree or that such control amount 
to possesaion within the meaning of that term as defined by the 
!.~mml in relation to larceny as "the present right and power ab
solutely to control a thing" (par. 149 g, Manual for Courts-Martial). 

The definition quoted appears in substantially the same 
l~n~u~ge in a dec!sion by the Supreme Court of the United states 
ln ~ v. United Stetes (160 U.S. 268, 269). The language of 
the Moore case was quoted with approval by the same court in Q£i!l 
v • .2h.!!l! (187 U.S. 181, 196), and by a United states Circuit Court 
of Appeals in Schell v. United States (261 Fed. 593, 595). In 
Cooper v. United states (30 Fed. (2d) 567), and Weinhandler v. 
United States (20 Fed {2d) 359), the principle involved in the 
Wi~tion was applied. The Board of Review, with the approval of 
one of rny predecessors, applying this definition and citing precedents 
of this office, has expressed the view that distinctions between pos
session and custody are immaterial in embezzl8!11ent cases. 
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6. The circumst~nce that larceny nay be committed by a servant 
or other person with respect to property lawfully placed in his 
custody, the owner retaining legal possession (see par. 149 g, Manual 
for Cvurts-Martial; CM 206567, Sneeden,!!_ .al), does not mean that 
fraudulent appropriation or the property may not also amount to em
bezzlement if there be a breach of trust by the person to whom the 
property has been intrusted or into whose hands it has lawfully come. 
It is elementary that a particular act or omission may result in the 
commission of two or more distinct offenses if all the elements of 
two or more such offenses are present. 

7. My views as herein expressed do not involve a conclusion 
that there is no legal distinction between embezzlement and larceny. 
Larceny involves a trespass against the owner's possession within 
the meaning of the term as laid down in paragraph 149 K, Manual 
for Courts-MartialJ embezzlement involves some degree of lawful 
control and a breach of trust. In many cases the facts are such 
that the proper classification of the particular misdeed as larceny 
or embezzlement is manifest. There is a very considerable field in 
which classification is difficult and in which error in differentiation 
may be fatal. In view of this practical but hiehly technical dif
ficulty, I recolill!lended by memorandum to The Adjutant General, dated 
October 21, 1939, an amendment of Article of War 37 to provide, in 
effect, that misdescription of an offense as snbezzlement when it 
is larceny, or vice versa, may be treated as harmless. 

8. In its opinion the Board of Review relies primarily on 
CM 211810, Houston, a case in which the board, with my concurrence, 
expressed the view that the accused did not have rightful custody 
or possession of the property found to have been embezzled and that 
he was not intrusted with it. The board concluded that accused had 
access only to the property and that his offense was not embezzle• 
ment. My concurrence in that conclusion and my recommendation that 
the findings and sentence be vacated are not to be construed as 
involving the view that embezzlement may be committed only with 
respect to property of which the offender has possession as dis
tineuished from lawful custody. 

9•. I reco1Illllend that the action of the reviewing authority 
approving the sentence be confirmed. A form of action to accomplish 
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such confirmation is inclosed herewith, marked form "A". A form 
of action to disapprove the findings and sentence in accord with 
the opinion of the Board of Review, marked form "B", is also in
closed for your use should yo deem such action appropriate. 

1/(t ,,. ;;v- . t.tl . C { t t I l 1. ~ 
Allen w. Gullion, 

Major General, 
'n'l ·. Judge Advocate General. 

3 Incls -
Incl l - Record of trial. 
Incl 2 - Form "A". 
Incl 3 - Form "B". 
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WAR DEPArol1ENT 
In the Office of 'Ille Judge Advocate General 

Washington, D. c. 
(169) 

Board ot Review 
CM 211931 

UNITED STATES ) HAWAIIAN DEPARTl!ENT 
) 

Te } TriRl by G.C.M., convened at 
} Fort Shatter, T. H., June 5, 

Yajor 3ENIUS J. RAYMOND } 1939. Dismissal. 
(0-8031), Quartermaster ) 
Corpe. ) 

CPD!ION ot the BOARD OJ' REVIEW 
KING, FRAZER and CAMPBELL, Judge Advocates. 

l. nie record of trial in the case of the officer J'l8.Dled above 
has been examined by the Board of Review, and the Board subrd:ts this, 
its opinion, to The Judge Advocate General. 

2. 'Ihe accused n.a tried upon the follorlng charges end specif
icationaa 

CHARGE I1 Viol.etion of the 61st Article of War. 

Specifications In that lajor Seniua J. Raymond, Quarter
master Corps, being at the time Duty Officer of the 
Watchman System of guard in force at Fort Armstrong, 
Territory of Hawaii, and as such required during his 
tour of duty to be and rEmiain in the Richards Street 
area or the Fort Armstrong area or in the area lead• 
ing directly between such areas, did, without proper 
authority or leave, at Fort Arrnstrovg, Territory of 
Ha:w.ii, during the night of December 5-6, 1938, ab
sent himself frOJ!l his proper place of duty as such 
Duty Officer, by going to the American Legion Hall 
on Kapiol.ani BouleTitrd, to hie quarten on Lewere 
Stretrt:, and to the Ramona Cafe on .PJ.a M'oa.na, all in 
th~ City of Honolulu and outside of eaid areas and 
his proper places of duty. 

CHARGE Ila Violation of the 95th Article ot War. 

Specifications In that ltajor Seniue J. F.aymond, Quarter
master Corps, did, at Fort Arostro11g, Territory of 
Hawaii, on or about December 7, 1938, with intent 
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to deceive his superior officer, Major Clarence H. Kells, 
(Int) w/Quartermaster Corps, Cmmnandillg Officer, Frovisional 
Battalion, QMC, Fort J.rmstrong, in reply to an o!!icial com
munication inquiring where he was between midnight December 
S-6, 1938, and 1145 A.M., December 6, 1938, write, sign and 
submit the following official statement, 

"lat Ind. 

lrlajor s. J. Raymond, Q. M. c., Fort Armstrong, T. H., December 
1, 19381 Toa Comne.ndizl.g O!ficer, Provieional Battalion, Fort 
Annetrong, T. H. 

"l. To the best ot my knowledge and belie! I was in !la 
duty room !rOJn midnit;ht to about 1130 A.M. At 1145 A.M., ,ras 
at the Richard Street Area. 

(S~ned) s. J. Raymond 
Major Q.M.C." 

which said statement was false and untrue and then known by the 
said JCajor Raymond to be false and untrue, in that he then well 
knew that from about 1211S A.M. to about 1130 A.M., December 
6, 1938, he was ~ot in the Duty Room but was absent therefrom 
and from his proper place of duty, without proper leave or 
authority, in the city of Honolulu. 

CHARGE IIIa Violation ot the 96th Article or War. 

Specification la In that l!ajor Senius J. Raymond, Quartermaster 
Corps, being at the time Duty Officer ot the Watchman System 
of guard in force at Fort Armstrong, Territory ot Hawaii, 
did, at Fort Armstrong and in the City of Honolulu, Territory 
of Hawaii, during his tour of duty as such Duty Officer on 
the night ct DecE1Dber 5-6, 1938, wrongfully and to the 
prejudice ot good order and military discipline drink in
toxicating liquor and intoxicating beverages to auch an ex
tent as to incapacitate and render himself unfit tor the 
proper performance or his duties as such Duty Officer. 

Specification 21 In that llajor Seni\ls J. Raymond, Quartermaster 
Corps, did, at Honolulu, Territory of Haaii, during the 
night ct December S-6, 1938, while in uniform and during 
his tour or duty as Duty Officer ot the Watchman System 
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or guard in force at Fort Armstrong, Territory or 
Hanii, wrongfully and to the prejudice of good order 
and military discipline drink intoxicating liquor with 
two enlisted men, namely, Sergeant Iawrence H. Rose, 
Company "A", and Corporal l!alter Bebber, Company "B", 
11th Quartermaster Regiment. 

He pleaded not guilty to, and was found guilty of, the charges and 
specifications. No evidence or previous convictions was introduced. 
He was sentenced to be diamieeed the service. The reviewing authority 
approved the eentence and forwarded the record of trial tor action 
under the 48th Article ot War. 

3. 'l'be Board ot Rniew adopts in •ubstance as a part ot thie 
opinion the 8UDJDary of the evidence and di1cu1sion in the review ot 
the record ot trial in the case by the Department Judge Advocate, 
Haw.Han Department, which is substantially as tollowe1 

The case was tried and evidence presented with reference to 
Charge I, Charge III and Charge II, in the order named, and the evi• 
dence will be discussed in the same order. 

With reference to Charges I and III and their epecitications, 
the following tacts were established by competent and undisputed eTi• 
dence, includi.Jlg proof of voluntary admissions prior to trial. and tes
timony by the accused hwelt as a witness under oath at the trial. 

from about 11 a.m., December 5th to about 11 a.11., December 
6, 1938, accmed ne Duty Of'ticer of the Watchman Sy•tem of guard in 
f'orce at Fort Anutrong (R. 8, 36, 38). Early in the n-ening of De
cember 5th, he drank two bottles ot beer with hi1 supper and later 
about halt a pil'l't of' whiakey ill the Duty Officer'• room at the poet, 
where he then went to bed aJld to aleep. About 12115 on the morning 
ot December 6th, he awakened, lef't the Daty Otf'icer'• room, ,topped 
at hie company barre.ch where he took Sergeant I.e:wrence H. Rote s.nd. 
Corporal Yalter Bebber in hi1 car and with the lett the post (R. 31, 
36). niese two eoldiere and Major Raymond himaelt testified that 
they went directly to the American Legion Hall on the Ala Wai, then 
to Pier 15, ba.ck to Major Raymond' 1 quarters in the city ot Honolulu, 
where each of' the three drallk at least a part ct one whiekey higbba.11 1 

after which they returned to Depot Headquarters iJl the Richard.a street 
ar-. where an irtepection wa• made, then to the Ramona Cate where they 
had eandwiches and hot cotf'ee, and then retW"!led to Fort Armatrong 
(R. 17, 31, 32, S4). ill ot theae tacte wore apecitically admitted 
by Major Raymond teetitying under oath u a witness on his on behalt 
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at the trial. They constitute definite and 1pecitic proot ot all 
of the allegations under Charge I except th• allegations that ac
cused as aueh Daty Officer wa1 required durilig hie tour of duty to 
be and rSll!lin in the Richard• Street area or the Fort .Armstrong 
area or in the area lee.ding directly between auch aree.1 and that 
his absence therefrom 1r11.1 without proper authority or leave. The 
facte likniee ex>natitute epecif'ic and definite proot ot lpecitica
tione land 2 under Char&• III except proof that the intoxicating 
liquor and beverages had been druJllt in eufficient qU8.Iltity to in• 
capacitate and render him unfit for the proper performance ot his 
dutiee aa Duty Officer. 

In order to prove that accused. was, aa alleged, required 
durillg his tour ot duty to remain in tile places 1pecif'ied in the 
1pecitication under Charge I, the pro1ecution ottered E.xhibita •A• 
and •B•. Exhibit •A• ie Memorandum No. 4, Headquarters Hawaiian 
Quartermaster Depot, J'ort Annltrong, January 26, 1938, which 1pecif• 
ically requiree the Duty Officer to sleep 1n Duty Of!icer'1 room and 
to be in the Richard.II Street area or the fort Anutrong area or the 
area l.adiJlg directly between 1ucb aree.1 during his mtire tour of 
duty u.nleea permi11ion to leave euch area, be giTen by the Command• 
ing Officer, the EEecutive O!'!icer or the Adjutant. Exhibit •B• 11 
a document containing the guard orders tor the Hawaiian Quarter
ma.ater Depot, paragraph one thereot being a1 followaa 

·Th• Yw.tchman Syatem ot guard is prescribed tor 
this station, effectiTe October 1, 1938, and these order• 
euper,£ede Guard Orders, Headquarters Fort .Armstrong, T. H., 
dated July l, 1938.• 

The deteuse originally contended that theee guard orders neceesarily 
revoked Memorelldum No. 4 with the result that after October l, 1938, 
there were no orders requiring the Duty Officer to remain in the 
lUcbarda Street or J'ort Anutrong areas. The new guard orders con
tained in Exhibit "B" in exprees term.a 1uper1ed.ed the guard orders 
previously issued, dated July 1, 1938, but they did not purport to 
revoke Memorandum No. 4. Major Kells, the Adjutant, stated definitely 
that Memorandum No. 4 was still in force on December S-6, 1~38. How
ever, the two paper, speak tor themselves and their legal ettect i1 
determined not by what Major Kelli, the Adjutant, or the accuaed him-
1elf thought but by the content, ot the document, themselTes. In the 
absence of other proof there might be 1ome contention that accu1ed had 
been mi1led into mi1interpreting the guard order• ot October 1, 1938f 
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and that, although he ns actually absent without leave from hie 
post of duty, he was not intentionally so. This interence, however, 
is entirely overcome by the testimony of the accused himself, who 
later admitted that he kne'W on December 5th and 6th that he ns re
quired to remain in the areas specified in the 1pecification under 
Charge I and that he wa• in fact knowingly absent without leave 
(R. 79). It was also proved beyond dispute that he had not obtained 
penniBSion to leave these areas trom the Commanding Officer, the Ex
ecutive Officer or the Adjutant (R. 55, 59, 6o). 

With reference to Specification l of Charge III, the evi
dence showed that during the night of December 5-6, 1938, accused 
drank two bottles of beer, about halt a pint ot whiskey and part ot 
a whi1key highball (R. 76). These fact, are sufficient to warrant 
some interence that the accused was incapacitated for the 'proper per
formance of his duties as such Duty OfticerJ but in addition thereto 
the aceu•ed himself specifically admitted that during the time alleged 
he was so much under the influence of intoxicating liquor that he was 
Wl8.ble to remanber when he left the post during the night and in ef
fect that he lost control not only of his memory but of his conduct. 

With reference to Charge II and the specification thereunder, 
the evidence may be 1Ulllll8.rized as followsa 

The record 1hoYS that after considerable investigation of 
the events which had occurred on the night of December 5-6, 1938, 
Major Clarence H. Kells, the Adjutant 0£ the Hawaiian Quartermaster 
Depot and COJmnander of the Provisional Battalion of which Compe.niea 
•A" and •B• COIIIIlallded by Major Raymond were a part (R. 8, 56, 75), 
addressed and caused to be delivered to the accused some time about 
11 a.m., December 7, 1938, an otric:ial memorandum requesting the lat
ter to reply by indorsement, "giving a detailed account of where you 
were, what you did, etc., between l2s00 Midnight, December S-6, 1938, 
and 1145 A.M., December 6, 1938•. In reply, accused, as alleged in 
the specification or Charge II, wrote, signed and subnitted the fol
lowillg official statements 

"1st Ind. 

Majors. J. Raymond, Q.M.C., Fort .Armstrong, T. H., De
cember 7, 1938. 

Toa c. o., Prov. Bn., Fort Armstrong, T. H. 
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"l. To the best of my knowledge and belie£ I 
was in in duty room from midnight to about 1,30 A.M. 
At 1,45 A.H. wae at the Richard St. Area. 

(Signed) s. J. Raymond 
Major Q.Y.C." (R. 47, Ex. "E".) 

It is 1ho1m beyond dispute and admitted by accused prior to 
and under oath at the trial (R. 73, Ex. "G", R. 74-79) that, instead 
ot being in the DI.tty Room from midnight until about 1,30 a.m., he had 
left it and the poet of Fort Arm.strong about 12alS a.m., and that be
tween that time and 1•30 a.m., he n.s absent without leave from hi• 
place or duty, Tidting the American Legion Hall and drinking with t'l'O 
enli1ted men of his command in hi1 home in the city or Honolulu (R. 58, 
19-83)• 'nle only i1eue involTed 11, therefore, the question whether 
at the time the accused 1ubmitted the indore811lent he knew where he 
had been during the time invol'Yed, or whether he then honeetly be
lieved that he had been ill the Duty Room during the time mentioned. 
Accused teetitying ae a witneas ad%111tted that during the night he had 
"drawn a blank" (R. Bo) with the reeult that be had no idea where he 
had been or any unae or time a!'ter he left rort Armstrong in order to 
make an inspection. Ir he had no idea where he had been, then of course 
the only truthful statement he could mke ns that he did not know where 
he n.s during the period covered by his l~ss of memory, and he could 
not truthf'ul.17 say that to the beat ot his knowledge and belief he was 
ill the Duty Room. According to the 1worn testimony or accused at the 
trial, the 1tatement was ralaeJ but the prosecution did not rely upon 
the legal consequence of the predicament in which the accused placed 
himself, which in it1el.t 11 legally 1u.tticient to eupport the allega
tion, but showed that the accused knew at the time he submitted the 
1tatement that it was false and untrue. The tacts ehow conclusively 
that accused was able to remember exactl7 what he was doing until he 
left the post at 12alS a.m., on the morniJlg of December 6th with two 
enlisted men, whom he had picked up from their barracks at that time. 
An hour and a halt elap1ed, during most of which time accueed was 
absent without leave trom his place of dutn and then he appeared 
in the Richards street area., where he had under hi1 orders a right 
to be (R. 77). IDlnediately he remembers that and ns able 10 to 
state in his otticial indoreement. In other words, be remember, 
Tery accurately where he ns when he •• at hh placee ot duty and 
the only thing he wu UDable to remember n.1 where he was when he ns 
away trom hi1 place of duty. 
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Accused is a mature, experienced officer with approximately 
twenty-five years' service. It ie taken tor granted that he knew the 
serious conBequencee which would follow if he told the full truth in 
hie indoreement to hie co:ananding officer, .Major Kells. He would 
have to admit that as Duty Officer he left his place of duty without 
proper leave or authority. He aho Tery probably knew that this would 
lead to a further investigation which might involTe hie conduct in 
drinking during his tour of duty in the Duty Ofticer'e room and later 
in his own hOCle with two enlisted men. He must have been conscious 
of the fact that during the time inquired about he had while intox
icated broken the windoff in his cownanding officer's o!fice. ..Ul of 
these facts gave him a very strong motive for concealing hie where
abouts during the time specified, and he attempted to do so by the 
guarded statement that to the best of hie knowled~e and belier he was 
in the Duty Room during the time when he was actually absent without 
leave from his proper place of' duty. 

The court very properly rejected his explanation that at the 
tillle he ma.de the statement he was unabla to reJaember where he was dur
ing that particular period but was able to remenber in detail events 
both prior and subsequent to the period inquired about. 

The evidence contained in the record is not analyzed in 
minute detail, as substantiall7 fl'lery element or each of the specif
ications under ea.ch of the charges is supported by the sworn testi
mony or the accused before the court. 

He adrnittei &a.ch and every one or the allegations of the 
specification under Charge I. He likewise admitted not only that he 
drank intoxicating liquor and intoxicating beveragea, as alleged in 
Specification l or Charge III, to such an extent as to incapacitate 
and render himself unfit for the proper performance of his duty as 
Duty Officer, but also that he drank to such an extent that later he 
could not r«lle:nber where he was or what he did. He likewise admitted 
drinking with two enlisted men of his own· command while in uniform 
and during his tour of duty as Duty Officer, as alleged in Specifica
tion 2 or Charge III. 

In substance accused admitted, and the competent, undisputed 
evidence shows, that he was not in the Duty Room at the tiJlle he said 
he believed he was there. In order to convince the court that the basia 
state,nent which he now admits was contr3.ry to the act1.ial facts was made 
in good faith, he comes before the court with the explanation that when 
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he wrote the statement he did not know where he was at the time in
quired about, because at that tillle he was too drunk to know what he 
was doing or where he wasJ but, ,rhenever questioned he was able to 
give a de-tailed, truthful account of his conduct at all times prior 
and subsequent to his unauthorized absence trolll the post. His claim 
that he had a lapae or memory Jwst at the time Yhen such a lapse ot 
memory would protect him from his serious misconduct is entitled to 
no serious consideration. This claim is further weakened it not 
entirely destroyed by the !act that he persisted in and confirmed 
his original at.atement in the first indorsement until he was finally 
confronted with the knowledge that his colllll8.llding o!!icer, Colonel 
Frink, knew the truth. Then and only then did he admit that he was 
absent without leave from hi• post. It ie true that he persisted 
to the end in the contention that he belieTed the statement to be 
true, but he has admitted tacts which entirely destroy any such con
tention. It is obvious that he attempted by an untrue and misload
ing etatement to conceal hie misconduct on the night in question un
til he at last realised that hie ettort to conceal was futile. His 
own attempted explanation convicts him and his sworn testimony b~
tore the court is sutticient to sustain the findings of the court. 

Accused called only one witness besides himself, Colonel 
Edgar s. Jtiller, u. s. Arm:,, Retired, who tHtitied to accused'• 
good character and superior qualU'ications. Colonel !Liller has 
known accused tor 1.ixteen years and while at Camp Meade in oollllD8.nd 
ot the Tank Batta.lion accuud served under hill and lived next door . 
(R. 83, 84). 

4. 'l'he accused is 49 year• ot age. The Arrly Register shon 
his ..rvice aa tollon a 

"Sgt. and l sgt. Co. C 4 Int. Jld. N. G. 19 June 16 to 
4 Sept. 16J 2 lt. Int. Sec. OL a. c. 2 llay 17J ac
cepted 14 llay 17J actiYe duty 14 May 17J capt. Inf'. 
Sec. o. R. C. 15 Aug. 17J accep~ed 15 Aug. l7J maJ. 
ot Int. u. s. A. 28 Apr. 19. accepted 29 Apr. 19J 
vacated 12 Oct. 20. - - Pvt. 103 Co. c. A. c. 21 July 
09 to 20 July 12J capt. ot In!. 1 July 20J accepted 
12 Oct. 20J Q. M. c. 17 June 33 to 26 Aug. 33; Q. Y. c. 
29 Sept. 33; trtd. to Q. M. c. lT Aug. 34J maj. l Aug.
35." 
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;. The court was legally constituted. No errors injuriously 
affecting the substantial rights or accused were conwitted during 
the trial. In the opinion of the Board of Review, the record o! 
trial ie legally sufficient to support the findings and sentence, 
and warrants confir:'llation thereof. Dismissal is authorized upon 
conviction or violation ot the 61st and 96th Articl•s of War and 
mandatory upon conviction of a violation or the 95th Article of War. 

--...... 

.,~'-4~~~~~~"'"'",..,t:...~~W4r4-,l•.-....•-c~Advoc~e. 
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WAR DEPARTMENT 
In the Oftice or The Judge Advocate General 

ll9:shington, D. ~. _ 
(179) 

Boa.rd ot Rniew 
cu 211978 

JIJL 2 4 1'}39 

tTNI'l'ED STJ.'1':ES ) EIGHTH CORPS AREA 
) 

T. ) Trial by G.C.M., convened at 
) rort Sill, Oklahoma, June 9,

Prbate ELBERT E. RIDDLE ) 1939. Diehonorabl• diacharge
(624166o), Battery B, 17th ) and con1'inament tor one (1)
Field Artillery. ) year and tour (4) month,. 

Disciplinary barracks. 

HOLDING by the BOARD OF REVIEW 
KING, 1'RAZEB. and CAMPBELL, Judge Advocates. 

1. The record of trial in the case or the soldier named above 
has been examitled by the Board of Review. 

2. The accu,ed was tried upon the following charge and specitica• 
tic;,ne I 

CHARGE• Violation of the 65th Article ot War. 

Speciticatic;,n 11 In that Private Elbert E. Riddle, Battery 
•B•, 77th r.A., did, at Fort Sill, Oklahoma, on or about 
May 15, 1939, use.ult Corporal Leslie I. Gregory, Bat
tery •B•, 77th r.A., a Non-Commissioned Officer who was 
then ia the execution ot his office, by striking him on 
the race with hie fiat. 

Specification 21 In that Private Elbert E. Riddle, Battery
•B•, 77th r.A., did, at Fort Sill, Oklahoma, on or 
about lfay 15, 1939, use the following threatening 
language toward Corporal Howard H. Goldsby, Battery 
•B•, 77th F.A., a Non-Comnissioned Officer who wa• 
then in the execution or hie office •1 just hit one 
God-damned Corporal and the same thing goes tor you, 
Corporal Goldsby• or words to that effect. 

Accused pleaded not guilty to and was convicted or both specifications 
and the charge. No evidence of previous convictions '1l8 submitted. 
The court sentenced accused to dishonorable discharge, torteiture of 
all pay and allowances, and confinement at hard labor for one (1) yee.r 
and tour (4) months. The revimng authority approved the sentence 
and transmitted the record tor action under Article ot War Soi. 
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3. The principal witness for the prosecution with respect to 
Specification 1 was Corporal Gregory, whose testimony on direct ex
amination may be summarized as follows (p. 4)s 

On the morning of ltay 15, 1939, I was returning from the 
bathroom to the west flquad room after ta.king a shave. I got within 
two or three paces of my wall locker a.nd I had my toilet articles 
and a towel in my hand and accused rushed up towards me and eaid, 
•you son ot a bitch; I Till get you now when you don't have any 
stripes on•1 and he hit me a.nd the next thing I knew he n.s trying 
to get me up pulling en my underwear. I didn't have a.ny outside 
shirt on and I got up and backed up from him and told him, •tet me 
alone1 I don't want to have any trouble Tith you•. About fifteen 
paces tron1 thie spot I turned around to get away from him and he 
kept tollOYing me and we went in a clinch and broke. I told him 
that would be enough1 there wasn't any uee er causillg any more 
trouble. I didn't hit back at him. 

4. Corporal Gregory was cross•uamined at great length, and it• 
was brought cut that he and accused had been out drillking together 
Friday night as friends1 that accused's sitter, Modine Riddle, lived 
with Corporal Gregory and his rife as companion to Ure. Gregory and 
nurse to the be.bYJ and that about 1 a.m., Monday, the 15th (the same 
day as the assault), accused came to Corporal Gregory's house and 
wanted to take hie aieter away frOJ11 there and beat hell out other. 
Corporal Gregory told accused that he was not going to do anything 
like that, whereupon accused cursed Corporal Gregory and called him 
an indecent name. Corporal Gregory then went and got a •tiek and ac
cused departed. 

;. PriTe~e First Class Louie A. Bowdre (p. 13) testified to the 
occurrence of a fight between accused and Corporal Gregory on the morn
ing or May 15th right after or before reveille. The witness did not 
see the first blow but tiret eaw Corporal Gregory sitting on the floor 
apparently knocked out. Corporal Gregory was dressed in alacks and 
underwear. The witness heard accused says "Corporal Gregory, you 
don't have your ,tripes on now". 

6. Private Howard E. Ousnamer, Battery B, 77th Field Artillery 
(p. 16), t estitied that while the ritDess was still in bed· on the 
morning or May 15th, Corporal Gregory came into the roomJ that ac
cused eaid something to the effect that the corporal didn't haTe hi• 
stripes on a.nd hit him with his fist and Corporal Gregory tell down 
and they struggled around on the floor. Corporal Gregory had his 
toilet articles in his hand and no weapon of any kind. 
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7. The principal witness with respect to Specification 2 was 
Corporal Howard H. Goldsby, Battery B, 77th Field Artillery, whose 
testimony for the prosecution may be summarized as follows (p. 18)1 

Before first call accused came up to the third floor. He 
aleeps there. He was muttering and using bad language, and I told 
him to stop the noise, and he said& •r just hit one God-damned 
Corporal and the same thing goes tor you, too, Corporal Goldsby". 
I warned him about the noise and to stop throwing cigarette butts 
on the floor, and he ridiculed me in a snotty manner. On cross-ex
amination the witness denied that he had ever cursed a soldier or 
called him a son of a bitch. 

8. Private Virgil R. Knight, Battery B, 77th Field Artillery
(p. 20), confirmed Corporal Goldsby's testimony, but stated on cross
examination that he had heard Corporal Goldsby call privates sons of 
bitches e.nd bastards. 

9. For the defense the only witness called was accused's sister, 
Jtiss Modine Riddle (p. 22). She had been present Friday evening when 
the two men were drinking together as good friends. On Sunday night 
Corporal Gregory and his Yite went frog hunting, leaving Modine at 
ti113ir house to care for their baby. Accused came to the house to get 
his guitar, and his sister would not let him have it. He came back 
lA.ter after the return ot Corporal and llrs. Gregory and wanted his 
Hister to go with him. lira. Gregory went to the door and was talking 
with accused and Corporal Gregory jumped out of bed and grabbed a club 
and ran accused away. 

10. That accused without justification struck the blow and uttered 
the threatening words alleged is fully proved; but the case raises the 
question whether, when the blow was struck and when the words were ut
tered, each of the noncommi•aioned officers in question was, as alleged, 
"in the execution of his office•. Those words are found in the 65th 
Article of Wara and, unleas it be proved that accused was •1n the ex
ecution of his ofrice• • that article was not violated, and the offenses 
were, at moat, violations ot the 96th and 90th .ArticlH, respectively. 

11. !• In Dig. Ops. JAG 1912, page 539, paragraph XII A 8 a (2), 
it is saids 

•Under a charge of a violation ot article 21 in offer
ing violence to a •uperior officer, it •hould be alleged 
and proved that the officer usaulted was at the time in 
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the execution ot hi1 ottice.• R. l, 462, Dec., 18621 
9, 90, Kay, 1864.· 

R• In Dig. Ope. JAG 1912-30, 1ection 1522, ia digeet9d 
JAG 2S0.46, April 3, 1929, trom which the tollowing quotation, are 
mades 

"The HHnce ot the ottenae ot using inlUlti.ng laDguage 
ton.rda a noncOllllduioned. otticer, uder the 65th Article ot 
War, ia ot cour1t the inault to the ottice, not the attront 
to the person. Where the person holdin& the ottice i1 not 
exercidag any ot the dutie• thereof, an i.Jlault to hi.ab 
not an inault to the ottice. ll'here he ie pertol'llii,g any ot 
the duties ot hie ottice 'Ule inlult 1•, in part, at lee.st, 
to hi• otticial inTeatiture. 

* * * 
"It would not be adviaable to lay down a hard and tut 

rule that in the cue ot a transaction inTOlTing a priTate 
1oldier and a noncolllliasioned officer where both are ot a 
certain organization it may al11&y1 be presumed that the non
comi.11ioned otticer ii in the execution ot hie ottice. Each 
case 1hould be detel'lllined in the light ot the tact• and cir
cumstances 1urrouncling it.• 

12. The Board next turn, to decided cases, which, in solving thi1 
as other problems, are usually more helpful than g8J1eral .tatement1 ot 
principle. It tinda in the tiles ot trials by general court-martial 
the tollonng1 

!• Cll 150434, .f!.2.1• Accused nJ1 convicted ot two 1pecit• 
icationa in violation ot the 65th Article ot War, one alleging a bat
tery llpon a nonc011111i.11ioned officer, and the other the HI ot insult
ing language toward him, in both instances while in the execution ot 
hie ottice. The record show that Sergeant Hartman ot accused'• com
pany, Printe Caeear, and accu1ed were eating in th• compan7 mes• hall, 
that there was some j eeting betYeen Sergeant Ha.rtm.n and Caesar, that 
accused called Hartman an opprobrious name and asked it Hartmann• 
throwing that r9D&rk at hia (accu1ed). Sergeant Bartman &n8Wered in 
the negatiTe, and accused 1aid that Hartman had better not throw any 
remark at him. Arter dinner, in the hall ot the barrack, accused 
grabbed Sergeant HartmaD by the 1houlder, dragged him into the band 
room, ea.id, •You did throw them remarks at me", and hit the 1ergeant 
trice on the cheek. 'l'he Board saids 
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•***The evidence tails to show that Sergeant 
Hartman, at the time of the offense alleged, was per
forming any act or duty either pertaining to or in
cident to hie oftice, or exerting any authority legal 
or appropriate to his rank. He was not, therefore, 
'in the execution or his orr:ce'. * * *·" 

The Board therefore held accused guilty or lesser included offenses 
only in violation ot the 96th Article of War. 

l?• CK l5643lt Mcswain. Accused struck a corporal who was 
sitting in the day room raading. There had been no trouble between 
the two previously. The Board saida 

•As has been seen the evidence in this case shows 
merely that at the time (before retreat) of the assault, 
Corporal Loya was sitting in the day room, reading. It 
is not shown that in so doing he •as in the performance 
or any military duty or that he was in charge or that 
room or in fact any other circwnatance from which reason
ably it may be interred that when assaulted by accused 
Corporal Loya was in the execution or his office.• 

The Board held the offense to be a violation of the 96th Article of 
War only and reduced the sentence accordingly• 

.£• CY 183835, Garrisog. The facts are thus stated in a 
letter from The Judge Advocate General to The .Adjutant Generals 

•The evidence shows that on August 12, 1928, Corporal 
Henderson was on duty aa the noncommissioned officer in 
charge of quarters ot his troop. While the Corporal was 
in the troop mesa hall eating an early meal accused en
tered the roOlll in a drunken condition. He addressed. a 
remark to the Corporal which the latter ignored, where
upon accused struck the Corporal nth his fist and a 
tight ensued.• 

The Judge .Advocate General continued• 

"***The evidence tails to show that Corporal Hender
son at the time of the assault alleged was performing any act 
or duty either pertaining to or incident to his office or ex-
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ercising any authority legal or appropriate to his rank. 
He was not, therefore 'in the execution of his office' 
Yithin the meaning of Article ot War 6~ and as found 
under Charge I and its specification (C. M. No. 150434, 
Pace).***•" 

The Judge Advocate General therefore advised The Adjutant General to 
reduce the sentence accordingly. 

1• Cld 196923, J'rakes. Accused, a captain, was convicted, 
among other offenses, ot offering violence to Major Schilleratrom, 
his superior officer, who was then in the execution ot his office, 
by threatening to strike Major Schillorstrom with his !1st, in vio
lation of the 64th Article of War. The evidence showed that Yrs. 
~kea, in a bloody and disheveled condition, ran out other hus
band'a quarters and to those ot Major Schilleratrom, whither Captain 
Frakes followed her. Major Schilleratrom told accused to go home, 
saying that he did not want trash like accused around. At this, ac
cused became much excited and advanced toward Major Schilleratrom 
with his fiat clenched, •aying, •You can't talk to me like that; I 
will give you a poke in. the Jaw.• Mrs. Schilleratrom stepped betYeen 
the two men, and no blo,r was actually delinred. The Board aaida 

"The tacts established by the teetimony recited above 
daonrirate that both the acouud and Major Schilleratrom 
were engaged in a pllrel1 personal discussion trom the moment 
the accused arrived at Major Schillerstrom'• quarters until 
he departed theretro•• * * * 

•• * * It is evident that at the time ot the alleged 
otter ot Tiolence Major Schillerstrom was not in any aense 
'in the execution ot his ot!ice' within the meaning of 
Arlicle ot War 64. In tact the demonstrated cause of the 
otter ot violence was Ua.Jor Schillerstrom'a angry an.din
sulting remark to the accused.*** 'l'he language u•ed by 
the latter ffes.Jor Schillerstro~ was auch ae natlln.117 to 
arouse resentment, particularly on the part ot a person who 
had theretotore bad friendly and almost intinate social 
relations with the speaker, and as the language was not 
used iJ1 an otticial capacity the natural reaction to that 
language could not ban been directed to the speaker in his 
official capacity, that i•, while he waa 'in the execution 
ot his ottice•. But while accused's otter ot violence does 
not constitute an ottenee under Article ot War '4, it does 
constitute an ot.reue under Article of War 63. * * *• • 
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.!• CII 203718, ~. Accused n.s convicted ot two 
speoiticationa in violation ot the 6-4-th Article of War, both al
leging violence against his superior otticer, Lieutenant Hagman, 
who was then in the execution ot hie.office. One charged ac-
cused with striking Lieutenant Hagman with hie fist, the other 
with throwing a pitcher and a waa·h basket at him. It wa.s shown 
that Lieutenant Hagman 'ft8 in coanand ot a. Cirllia.n Conservation 
Corps c,i.mp, that accused had been his second-in-cOillllllld up to a 
f.,. da:J• before the alleged offenses, that there had been friction 
between them, that accused had been transferred to a nearby camp 
but returned trOlll tillle to time to attend to unfinished business, 
that he had lett certain personal ettects in. the room which he 
tormorly occupied in the ot.f'icers' quarters, that Lieutenant Hagman 
had packed up thoae articles, moved them out of that room, and in
stalled the C!!llllp contract physician in it, that accused arrbed at 
the ca.mp about 3 a.a., discovered the room and bed formerly his oc
cupied by another, could not find his ettects, angrilJ entered Lieu
tenant Ha.glll8.Jl1 S room, found him in bed, reproached him tor moving 
th& ettects out, called him vile names, struck him with his fist, 
and threw a pitcher and a waste basket at him. The Board ot Revin 
quoted paragraph 145, Jlanual tor Courts-Uartial, as tollons 

•The connanding officer ot a post, or of .a com
mand, or detachment in the field in the actual exer
cise of colllll8.1\d, ia constantly on duty.**•.• 

The Board also quoted other authorities and concluded. that Lieutenant 
Hagman was in the execution ot his ot.tice when the otteneoe againet 
him were committed. 

13. 'J.'he Board ia not required to and does not reach any definite 
conclusion with respect thereto, but it doubts it it would have made 
the same decision ae was made in the Garrison case, discussed in para
graph 12 .£, !m.!• It is inclined to believe that a noncommissioned ot
ticer in charge ot quarters occupies a position like that .or the ot
ticer ot the day. Each goee on duty tor a limited time, usuallJ twenty
four hours. The otticer ot the day is the representative and agent of 
the post commander to maintain order in the post during hi• tour, and 
the nonooDllliseioned officer in. charge ot quarters would seem to be the 
repreeentative and agent of the company commander for the same purpose 
in the barrack and company area during hi1 tour. The Boa.rd leans to 

. the opinion that during hie tour 88.Ch is on duty at all times, as the 
commanding ot.ticer him.sell was held to be at all times in the ~ 
case, !!li!, paragraph 12 .!• 
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14. B• that aa it may, the principle to be deduced from the 
cases cited in paragraph 12 is that a noncommissioned otficer i• not 
always in the execution of his otfice, eTen when in the barrack of 
his company; but is so only Yhen in the diecharge ot some duty 
directed or authorised by regulations, orders, or the custom ot the 
service. 

l.5. The Bo~d feels it its duty to follow precedents 10 numerous 
and the principle laid down so clearly and positively by them. 

16. Applying that principle to the facts disclosed by the evi
dsnce with respect to the altercation between accused and Corporal 
Gregory, involved in Specification l, the Board observes that the con
trov.rsy between the two men had its origin away from the post with 
reep•ct to matters not involving military duty. Corpol"'J.l Gregory was 
returning to his locker att er shaving. He was not at the time engaged 
in a.ny duty pertaining to his rank, but was in a position analogous to 
that ot Sergeant Hartmn (par. 12 !., !!11!) and Corporal Henderson 
(par. 12 ~, ant,), who were eating dinner in the mess hall, and to that 
of Corporal Loya, who was sitting in the day room reading (par. 12 ]!, 
ante). The Board therefore concludes that Corporal Gregory was not in 
the execution of hi• otfice when struck. 

17. The Board next considers the aame problem with respect to 
Specification 2. Was Corporal Goldsby "in the execution ot hi• ottice" 
when the threatening words were addressed to him by accused, Accused, 
muttering and using bad language, came into the squad room where Corporal 
Goldsby was. Corporal Goldsby told him to atop, and accused then used 
the threatening language alleged. In telling accused to stop muttering 
and using bad language, Corporal Goldsby wa.a performing one ot the normal 
a.nd proper duties ot a noncommissioned otticer, 1••• , to keep order in 
the ba.rnct. In so doing he was in the execution ot hi• ottice. The 
threatening remark was provoked by Corporal Goldaby's perfonance ot 
his dut1', and the order giTen by Corporal Goldsby and the threatening 
language which it called torth must be considered as a single trans
action. The Board conol•dea that Corporal Goldsby was in the execution 
ot his otfice. 

18. The Board ot Review holds the record ot trial legally suf
ficient to auppori only 10 much of the finding of guilty of lpeci!ica
tion las inYOlves the leaser included offense ot assaulting Corporal 
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Gregory, a noncommissioned officer, by striking him on the face 
with his (accused'•) tist, at the time and pl.ace alleged, in 
violation of the 96th Article of War. The Board holds the rec
ord legally sufficient to support Specification 2 and the charge. 
It bolds the record legally sufficient to support so much of the 
sentence only as adjudges dishonorable discharge, forfeiture of 
all pay and allowances· due or to become due, and confinement at 
hard labor for ten (10) months. 

(On leave) , Judge A vocate. 
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WAR DEPARTl!ENT 
In the Office ot The Judge ,~dvocate General. 

Washington, D. c. 
(189) 

Board ot Review 
CM 211990 

AUG 1 8 1'.1'.l9 

UNITED STATES ) THIRD CORPS AREA 
) 

v. ) Trial by G.C.M., convened at 
) Fort George G. Meade, Mary

Sergeant THOMAS r. P.AUGHEY ) land, June 22, 1939. Dis
(R-2338837), Company H, ) honorable dischar&e and con
34th Iatantry. ) finement for six (6) months. 

Fort George G. Meade, Mary
land. 

OPINION ---------------ot the BOARD OF REVIEW 
KING, FRAZER and CAMPBELL, Judge Advocates. 

1. The record ot trial ill the case ot the soldier ll8llled above 
has been examined in the Office or The Judge Advocate General and 
there found legally insufficient to support the findings and sen
tence. The record has now been examined by the Board ot Review; 
and the Board subnits tlTis, its opinion, to The Judge Advocate 
General. 

2. The accused was tried on a single charge and specifica
tion, as follows, 

CHARGE• Violation of the 94th Article of War. 

Specificationa In that Sergeant Thomae F. Haughey, 
Company H, 34th Infantry, did, at Fort George 
G. Meade, l'aryland, on or about June 2, 1939, 
feloniously take, steal, and carry away sixty 
five (65) pounds of ham of the value of about 
$11.70, the property of the United States, 
furnished and intended tor the military ser
vice thereof. 

3. The cO!!lpetent legal evidence of record shows that the ac
cused was on June 2, 1939, the mess sergeant ot Company H, 34th 
In!'antry, Fort George G. Meade, Maryland, and pursuant to duties 
devolving upon him as such mess sergeant, drew for the cOJ11pany mess 
certain authorized provisions, including 65 pounds or ham of the 
total Talue of about il1.70. The provieions drawn were all properly 
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delivered to the company kitchen except the ham, which was taken 
off the post by the accused and sold to a civilian merchant. The 
proot in support of the finding of guilty is uncontradictory, clear 
and conclueive. 

4. The sole question for consideration is whether the ac
cused had possession of the ham in question and therefore did not 
coJ:llllit a trespass, or had the bare custody thereof. This case 
appears to be a similar one to that of Private First Class Preston 
A. Edwards (CM 211900), recently considered. by the Board ot Re
view, except that ill the Ed'Mirds case, the accused was an orga.niza
tion cook charged with the embezzlement or bacon issued tor use at 
the mess and not the mess sergeant as in the case under considera
tion. See also the recent case of Private First Claes William T. 
Houston, Jr., C1l 211810. In view of the discussion of the question 
or embezzlement end larceny in the cases above referred to, a 
repetition thereof is not deemed necessary in the instant case. In 
accordance with the principle laid.down in the Houston and Edwards 
cases, 1upra, and the holdings or the Board ot Review that the of
tense there comnitted was larceny and not Embezzlement, the Board, 
based on the evidence submitted in the instant case, holds that the 
offense conmitted. is embezzlanent and not larceny and therefore is 
ot the opinion that the record is legally insuf'ficient to support 
t~e findings and sentence. 
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1st Ind. 

War Department, J.A.G.o., To the Secretary of Vlar. 

1. I do not concur in the foregoing opinion by the Board of 
Review that the record or tris.l in the case or Sergeant Thomas 
F. Baughey (R-2338837), Company H, 34th Infantry, is legally in
sufficient to support the findings of guilty and the sentence. 

2. The unexecuted portion of the sentence to dishonorable 
discharge (suspended), total forfeitures and confinement was re
mitted effective August 31, 1939 (G.C.M.o. No. 132, Hq. 3rd C.A., 
1939). Further action on the record is necessary for determina
tion of the legality or that portion of the sentence involving 
forfeitures carried into execution prior to the rar.ission. Be
cause or the fact that the rights of accused would not seriously 
be affected by taking additional time to study the case, I have 
deleyed action thereon in order to have the benefit of study by 
other officers in this office. 

3. Accused was found guilty of the larceny of 65 pounds of 
ham, property of the United States, furnished and intended for 
the military service, in violation of Article of War 94. The 
evidence shows that he was mess sergeant or his company. On 
June 2, 1939, as mess sergeant, he drew from the post commissary 
some bacon and frankfurters and 65 pounds of ham. He had been 
drinking (R. 5-8, 18). Very shortly he brought the meats to 
his company in his own car. There be caused the bacon and frank
furters to be taken into the kitchen but kept the ham in his 
car (R. 9-12). He then took the ham to a store near the post 
and sold it to the proprietor (R. 15). The hams were recovered 
by the company commander the same day (R. 14). 

4. The opinion of the Board of Review that the record of 
trial is.not legally sufficient to support the findings of guilty 
is based upon a conclusion that accused did not commit a trespass 
with respect to the ham but came into possession of it lawfully, 
and that his offense was therefore embez1lement rather than larceny. 
It is clear that trespass, a taking from the owner's possession 
without his consent, is an essential element of larceny. It is 
also clear that trespass within the law of larceny occurs 'When 
the wrongdoer gains custody or possession of the property by fraud, 
as when, at the time the property comes into his hands, he has the 
intention to convert it to his own use. In such a case, he does 
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not gain possession lawfully or by real consent of the owner 
(par. 149 &, M.C.M.; Wharton's Criminal law, 11th ed., P• 1419; 
36 Corpus Juris 751). 

5. In my opinion the evidence is ample to justify an infer
ence that at the time accused received the hams from the cormnissary 
he intended to sell them. The manner in which the other meats were 
disposed of and the promptness with which the hams were sold leave 
little room for doubt that his fraudulent purpose and intent per
meated the entire transaction. I think the court was fully jus
tified in concluding that accused unlawfully gained possession of 
the ham by fraud and that therefore a trespass occurred with re
sulting larceny. 

6. I recommend that the action of the reviewing authority 
approving the sentence be confirmed. A form of action to ac
complish such continuation is inclosed herewith, marked form 
"A". A form or action to disapprove the findings and sentenc~ 
in accord with the opinion of the ard of Review, marked form 
"B", is also inclosed for your e should you deem such action 

/ iappropriate. 1/ / . , 
t t It ( (\;II ( If I c--1; 

Allen W. Gullion, 
Major General, 

e Judge Advocate General. 

3 Incls -
Incl l - Record of trial. 
Incl 2 - Form "A". 
Incl 3 - Form "B". 
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'f'AR DEPARTMENT 
In the Office of The Judge Advocate General 

Washington, D. C. (193) 

Board ot Review 
bl 211996 

AUG 8 1!139 

UNITED STATES) PANAUA CANAL DEPARTMENT 
) 

Te ) Trial by G.C.K., convened at 
) Fort William D. Davis, Canal 

Private First Clase ) Zone, June 9, 1939. Dishonor
TOMMll Jl. GIDDENS ) able discharge and confine
(6924775), Company I, ) ment for six (6) months. Fort 
14th Infantry. ) Davis, Canal Zone. 

OPINION ot the BOARD OF REVIEW 
KING, FRAZER and CAMPBELL, Judge Advocates. 

___._______ 

1. The record of trial in the case or the soldier named 
above has been examined in the Office or The Judge Advocate 
G~e~l,..tnd t~ire round legally in.sufficient to support the 
tiii8ing~and/sentence, The record has now been examined by 
the Board or Review, and the Board subnits this, its opinion, 
to The Judge Advocate General. 

2. The accused was tried upon the following charge and 
specifications, 

CHARGE, Violation or the 65th Article or War. 

Specification ls In that Private First Class Toilillie 
M. Giddens, Company "I", 14th Inf., Fort William 
D. Davis, c.z., did, at Fort William D. Davis, 
Canal Zone, on or about May 4, 1939, strike Sgt. 
Joseph E. Macinka, Company K, 14th Infantry, a 
noncommissioned officer who was then in the ex
ecution of hie office, by hitting him in the 
race with hie fist. 

Specification 21 In that Private First Class TOIIDnie 
M. Giddens, Company "I", 14th Inf., Fort William 
D. Davis, c.z., did, at Fort William D. Davis, 
Canal Zone, on or about ',Jay 4, 1939, use the 
following disrespectful and insulting language 
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towards Sgt. Joseph E. Macinka, Company "K", 
14th Infantry, a noncommissioned officer who 
was then in the execution of his office, "You 
Son or a Bitch", or words to that effect. 

Accused pleaded not guilty to and was found guilty of the charge 
and specifications, and was sentenced to reduction to the grade 
of private, dishonorable discharge, forfeiture of all pay and 
allowances, and confinement at hard labor for six (6) months. 
The reviewing authority approved the sentence and ordered it ex
ecuted, subject to the suspension of the dishonorable discharge 
until the expiration of the period of confinement (G.C.M.O. No. 
41, Panama Canal Dept., June 26, 1939). 

3. The evidence for the prosecution shows that Sergeants 
Macinka and Groger, both of Company K, 14th Infantry, accused, 
and an unnamed soldier from the Coast Artillery rode back from 
Colon to Fort Davis in a "chiva", meanine apparently a public 
vehicle or some sort, between land 2 a.m., May 4, 1939. Accused 
was boisterous and wanted to fight with the artilleryman; and 
Sergeant lfacinka, who was in uniform, told him, "De.mn it to hell, 
keep quiet!" later accused started in again, and Sergeant Groger 
told him to "shut up, by God". When the two sergeants were crossing 
the parade ground after leaving the vehicle, accused accosted them 
and snid to Sergeant Macinka, "You're the sergeant that wanted to 
fight last night". Sergeant Ma.cinka had been bus guard the previ
ous night. Then accused struck Sergeant Macinka and called him 
a son of a bitch. Serge~nt Macinka fell to the ground, accused 
pounced on him, grabbed him by the hair, bounced his head up and 
down on the ground, and struck Serge~nt Macinka on the head, neck, 
and shoulders. 

4. The defense presented character evidence and called ac
cused to the stand, whose testimony may be summarized as follows& 

Some soldier from the Coast Artillery and I were 
arguing in the "chiva" over some whiskey that was busted and 
Sergeant Macinka stood over me and told me he would beat my 
damned ass if I didn't shut up. This guy started talking again, 
and me and him started arguing again, and the other sergea.nt got 
up and said the same words. I fieured I was being do-uble-teruned. 
I got off ahead of these two sergeants and there was a bunch 
drinking in front of I Company so I told them I was going to stop 
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them and felt they should make some apologies. I told Ser
geant Macinka he could apologize or do somethine, and finally 
he said, "This is the last straw", and unbuttoned his shirt 
and started the attack, and we ran together and fell on the 
ground. There was only one or two licks passed. I was drunk. 

5. If an accused charged with violations of the 63rd, 
64th, or 65th Articles of War does not know that the officer or 
noncommissioned officer concerned is such, there is no violation 
of any of those articles. 'il.c.u., pars. 133, 134 ]?,; Dig. Ops. 
JAG 1912-30, Supp. VII, sec. 1447 (1). It is therefore customary 
and proper for the trial judge advocate to ask the officer or non
cominissioned officer in question whether at the time of the al
leged offense he was in uniform with the insignia of his rank 
visible; or, if he was not, whether accused knew him to be an 
officer or a noncommissioned officer. The prosecution failed to 
ask such a question; but, in answer to a question by a member of 
the court, Sergeant Macinka testified that he was in uniform (p. 11), 
and accused in his own testimony frequently referred to Macinka as 
sergeant and spoke of ~these two sergeants" (p. 24). The Board 
therefore concludes that there is evidence to show that accused knew 
Macinka to be a noncoamissioned officer. 

6. Article of War 65, which accused is alleged to have vio
lated, reads as follows& 

"DllSUBORDINATE CONDUCT TOWARD NONCOMMISSIONED OF
FICER. - Any soldier who strikes or assaults, or who 
attempts or threatens to strike or assault, or will
fully disobeys the lawful order of _a warrant officer 
or a noncoll!llissioned officer while in the execution 
of his office, or uses threatening or insulting 
language, or behaves in an insubordinate or dis
respectful manner toward a warrant officer or a non
commissioned officer while in the execution of his 
office, shall be punished as a court-martial may 
direct." 

7. The serious question in the case is whether Sergeant 
Macinlca was "in the execution of his office" when accused struck 
him and used the disrespectful language towards him. The same 
question arose in the recent case or Riddle, CM 211978. In that 
case, after reviewing the precedents, the Board of Review saids 
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I 

"***the principle to be deduced from the 
cases cited in paragraph 12 is that a noncommissioned 
officer is not al'N!iys in the execution of his office, 
even when in the barrack of his companyJ but is so 
only when in the discharge of some duty directed or 
authorized by regulations, orders, or the custom of 
the service." 

8. There were two specifications in the Riddle case, both 
charged as violations of the 65th Article of War. In the first, 
accused was charged with striking Corporal Gregory, who was in 
the execution of his office. The enmity between accused and 
Corporal Gregory was shown to have sprung from a quarrel between 
them the night before off the post, which arose out of a matter 
having no connection with official duty. Accused struck Corporal 
Gregory about the hour of reveille when Gregory was returning to 
his locker after shaving. Applying the principle above stated, 
the Board held that Corporal Gregory was not then in the execution 
of his office, and that accused'a blow was a simple battery in vio
lation of Article of War 96, but not of Article of War 65. 

9. In Specification 2 of the Riddle case, accused was charged 
with using threatening language toward Corporal Goldsby, who was 
then in the execution of his office, in violation of Article of 
War 65. The Board said with respect theretos 

"***Was Corporal Goldsby 'in the execution of 
his office' when the threatening words were addressed 
to him by accused? Accused, muttering and using bad 
language, came into the squad room where Corporal 
Goldsby was. Corporal Goldsby told him to stop, and 
accused then used the threatening language alleged. 
In telling accused to atop muttering and using bad 
lan&Uage, Corporal Goldsby was performing one of the 
normal and proper duties of a noncommissioned officer, 
i.e., to keep order in the barrack. In so doine he 
was in the execution or his otfice. The threatening 
ranark was provoked by Corporal Goldsby's performance 
of his duty, and the order given by Corporal Goldsby 
and the threatening language which it called forth 
must be considered as a single transaction. The Board 
concludes that Corporal Goldsby was in the execution 
ot his ottioe." 



(197) 

10. The Board of Review thinks that the facts proved with 
respect to both specifications of the present case are more nearly 
analogous to Specification 2 than to Specification l of the Riddle 
case, and that what has just been quoted is applicable here. If 
Sergeant Macinka's testimony that accused accosted him on the parade 
ground.with the remark, "You're the sergeant that wanted to fight 
lo.st night" (p. 7), were all that there were in the case to show 
the origin of the accused's enmity toward Macinka, the problem 
would be more difficult; but accused's own testimony as to the 
origin of that enmity (p. 24) is the best evidence against him on 
that point, and it shows conclusively that his enmity arose from 
Sergeant Macinka's order to him to shut up given on the bus the 
same evening. In giving that order Sergeant Macinka was perform-
ine the proper duty of a noncommissioned officer in keeping order 
among soldiers on a public conveyance. It is true that Sergeant 
Macinka did wroag in accompanying his order with expletives, but 
that fact did not justify accused in waylaying him on the parade 
ground a few minutes later and picking a fight with him. The court 
apparently believed the testimony of the two sergeants that accused 
struck the first blow, which is not denied by accused. The Board 
may take judicial notice of geographical facts, including the lo
cation of Army posts (M.C.M., par. 125). The Army List and Directory 
for April 20, 1939, page 23, shows Fort William D. Davis, Canal 
Zone, to be six miles from Cristobal, Canal Zone, and Cristobal is 
well known to be illlnediately adjacent to Colon. The elapsed time 
between Sergeant Macir.lta's order to accused to shut up and the 
fight between them cannot therefore have been more than half an 
hour at the most. 

11. In the passage last quoted from the Riddle case, ante, 
this opinion, paragraph 9, the Board said that the order to Riddle 
and the threatening language which it provoked must be considered 
as a single transaction. In the present case, the Board thinks 
that Sergeant Ma.cinka's order to accused to shut up and the in
sulting language and blows which it provoked must also be con
sidered as a single transaction. It is true that in the present 
case, the misconduct did not so illlnediately follow the order as in 
the Riddle case, but the causal connection is as direct and the 
interval of time was short. Just how long the interval would have 
to be to destroy the unity of the transaction the Board is not re
quired to decide; but the Board thinks that it need not draw fine 
distinctions in such a case, and that the interval was not of suf
ficient length to have that effect in the present case. 
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JJ:..I.. ~a~a...._ 
12. The Board therefore concludes tha~~e~eea was in 

the execution or his office when the blow mentioned in Specif
ication l was struck and the insultine language mentioned in 
Specification 3 uttered. The Board is therefore of opinion 
that the record or trial is legally sufficient to support the 
findines and sentence. 
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WAR DEPARIMENl' {199' 
ln the ottice ot The Judge Ad'9:> ca te General 

Waahi~gton, D. c. 

Board ot Renew 
CM 2120~8 

AUG 1 7 19Jt 

UNITED STATES) SEVJJNTH CORPS .I.REA. 
) 

Te ) Trial by G.C.M., convened at Fort 
) Meade, South Dakota, July l, 1939. 

Corporal. RAY W. Sil'l'H ) D1 ahonorable discharge, total tor
( 6498261), Troop A, 4th ) teiturea, am aon!ineimnt tor two 
CaTal.%7. ) (2) years. Penitentiary. 

HOLmNG by the BOARD OF REVIEli 
KING, FRAZER, and CAMPBEU., Judge Advoaates. 

l. The record of trial. in the case at the soldier named above bas 
been e:a.mined by the Board of Review. 

2. Accused we.a tried upon the following charge and specitication: 

CBlBGE: Violation ot the 93rd Article ot War. 

Speciticatica: In that CorJX)rel. Rey W. Snith, Troop A, 
4th Cualry, did at l!'ort Mead•, south Dakota, on 
or about J'une u. 1939, with intent to o::>Illllit a 
felony, Tiz.,sodo~, commit an aasault upon Private 
Reuben B. Bundrock, Troop A, 4th Cavalry, by willtully 
and feloniously lew-ing mnda on him, seizing him, de
taining him, and rsooving his c,lothea. 

Accused pleaded not guilty to and w~s canTicted ot the specification and 
charge. No r,idence ot prertous conTictions was introduced. He was sen
tenced to dishcnorable discharge, torfei ture of all pay- and allowances, 
and ccntinement at hard labor tor three (3} years. The reviewing authority 
approved the sentence but reduced the period ot confineimnt to two (2) yea.re 
and tranami tted the record of trial under Article of We:r 5~. 

3. The evidence tor the prosecutie11. may be SUIIUmrized as tollowa: 

a. Private Reuben B. Bundrock, Troop A, 4th Cavel.ry, Fort Meade, 
South Dakota (p.6): On sa.turday night, June 10, Cor1)oral Ga.rrey, Privates 
Dudycha, and Kemper, and I went to Sturgis where we drank a halt pint of 
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whiak:e7, thence to a dance at Boulder Canyon, lhere I drank two glasses ot 
beer. A.bout two o'clock we ce.me home, end Corporal Ge.rrey, Private n.iaycha, 
and Private Ksnper went to bed. I took otf my coat and vest and went to the 
latrine in the basement. When I OBme out, Smith was standing in the doorway 
ot the boiler room in the beaecient and motioned for ne to come over by him. 
We walked around in the rear of' the boiler room. I we.a wearing civilian 
clothes. A.ooused released my BJ.spenders from my panh and unzipped the 
zipper on the tront of my pants. He took my pants ott, which I didn't 
object to. Accused had a jar in bis hand which 8t)pea.re4 to be either Vase-
line or Vick's Vapo-Rub jar. I did not see the name on it. He t.ook s:ime 
ot the Vaseline or Vick's which was 1n the jar and smeared it on his penis. 
He g1'9.bbed D underneath my arma and I jerked away from him. I had my back 
to him. During the time that he had hold of ma, I we,s trying to get away. 
I got any. and ran into the Machine Gun Platoon squad room and picked up a 
boot and went and looked tor accused rut did not find him. When I first saw 
accused he had on an OD •bin, J;lecktie, and shorts, but no breeches, boots, Ol' 

shoes. I met Prii,ate Norris and he helped me look for accused. We looked at 
his bed, but ht '118.8 not there. We !!ent back to the boiler room, out he was 
not there. I want upstairs and waked the charge of' quarters, Corporal Burns, 
and he woke sergeant Hutcherson. I told t.hem what had happened. We went 
to accused' a bed and this time he waa there. Sergeant Hutcherson shook him 
and asked him how long he h9.d been in bed. Accused mumbled sanething and s'iic 
"What the hell are you talking about? I have been in bed two h:>urs. • 

Cross Exsninatian: I saw accl.:sed in Bruner'a Cafe in Sturgis about 
8:00 p.m. He wu drinking, but I was :rx>t with him. I know that Private 
Norrie and accused booght a quart of whiskey. I next aaw him in the doorway 
or tbe toiler room 1n Troop A. basen:ent. In Br,·ner• a Cafe accused 1l!lB in 
uniform. There were no lights in the toiler roan. I did not object to 
having my clothes taken oft. I .mde ro ettort to resist his laying hands 
on me. He used force. I did not have much trouble getting tree. He made 
no effort to eeize ma atter I got tree. He walked toward me, but I ran, He 
wasn't exactly aober nor e::mctl.y drunk. 

Redirect Examination.: Accused was drunk• 

.Examination by the Court: Accused and I mve been in Troop A three 
years. I never had any trouble w:i. th him before. The person in the boiler 
room called me by my last name. It was light enough far him to see n. 

b. Corporal Clifford M. Burns, Troop A, 4th Cavalry (p.10): 
I hive known accused eight yeare. Saturday ni~t June 10, atout 3 in 
the m:>rnir.g I heard some one calling for the charge of quarters. It 1ll!lB 

Private Bundrock. I went and got Sergeant Hutcherson. He told Sergeant 
Hutcherson the same story he told De We three went down stairs where 
accused sleeps and found him in bed. sergeant Hutcherson asked him what 
the trouble was between him and Bundro ck:. Accused 88.i d, •Wba.t the hell are 
you tel.king about. I have been in bed for two hours." 
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Examimtion by the Court: Accused had been drinking but was not drunk. 
He answered too quick to l:e drunk. Bun.drock had en a shirt, underwear, and 
shoea. 

.!• Strgee.nt Abner c. HutchEreon, Troop A., 4th Cavalry (p.12): 
ha.Te known accused eince Hl30. Saturday night, J'une 10, along ill the 

morning, I was wakened by a loud noise. Then Corporal. Burne came to IrlY roan. 
Corporal Burns, Pr1vate Bundroc.k and I went to the squad room in tb.e base
ment to look for accused. Ht ms 1r. bed. I shook him and a.aked what the 
trouble was betweci him end Bunc'.rock. He asked me, "When?" I said, ".I. few 
m1nu1iea ago." He said, "Oh, hell, I have been in bed for two hours.• Ac
cused l::ad been drt~ but was not drunk. Bundrock had on a shirt and 
shorts and had his pants over bis ann. 

Examimticn by the Court: Bunorock had been drinking but was not 
drunk. Srnith was not hard to awake. He turned over and answered me. I 
couldn't aee if he was asleep or rot, his back was toward me. 

Pr1vate Gilbert Norris, Troop A, 4th Cavalry (p.14): I have !mown 
accused two years. Saturday night, June 10, I came home about 3 a.m., and 
saw Private Bundrock in the basement of Troop A barrecL<s looking for accused, 
who was not in his bed. I took Bund.rock into the latrine. Then I went to 
bed. Then the charge or quarters, Sergeant Hutcherson, and Private Bundrock 
came dom1 and woke accused. Aoou.eed said he had been in bed two hours. Ac
cused got into bed mile I was in the latrine with Bundrock. I did not see 
accused get into his bed. · 

Cross Examir..a tion: .Accused was in bed when I went to bed. 

Captain Thomas Robinson, 4th Cavalry (p.15): I hav• known accused 
since I took comn:and of the troop, J'uly l'il38. Sunday morning, June ll, l'il39, 
in consequence of a report from Corporal Burns, charge or q\lU'ters, I called 
Lieutenant Culp to the orderly room. He end I went to the squad room where 
accused sleeps and between the end or his foot locker and the &de of bis 
bed I found one pair of breeches, wool, o.d., which accused later admitted 
to be his. The breeches had a white substance lilce kaleanine on them. In 
the pocket was a jar of Vick' a Va.po-Rub 1'1. tbout a top. In the jar was 
fifteen or twenty oents in change. Later Corporal Burns brought me a top 
for a jar of' Vick's Vapo-Rub. The jar contained a anall amount or Vick's 
Vapo-Rub. The only parts of my quarters tba t are painted w1 th kalsomine a.re 
the boiler room and the k1 tchen. (Breeches and jar were 1.ntrodueed as 
Exhibits land 2, respectively). 

Corporal Clifford M. Burns, Troop A, 4th cavalry, recalled (p.18): 
On June 11, behind the boiler in the boiler room, I found a lid from a Vick's 
salve jar. I gaTe it to Captain Robinson. 
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4. The evidence tor the defense may be S1.llll!"arized as follows: 

a.. Pr1 vah JJ.rred G. Miller, Troop J., 4th Cava11')' ( p .18 ) : .About 
11 p.m. at-the dance ball at Boulder Canyon I saw accused. He was drinking 
but not drunk. A.bout the same time and place I saw Bundrock. He was sitting 
outside the hall and looked to be asleep. I came in the post and went to 
bed. Nei tber accused nor Bunfu:'ock 11as in the squad room when I came home. 

b. Accused (p.20): On the afternoon of J"une 10, Printe Bundrock, 
Private Miller, and I went to the post exchange and drank beer until 7 p.m. 
Then we went to Bruner' e Cate in Sturgis and bad some whiskey. About 9 p.m. 
we went to Boulder Canyon to the dence. About 2 p.m. (probably an error 
tor a.m.) we got a ta.xi, Corporal Garrey, Private Bunclrock, and I and others 
whom I don't remember. As te:r as I know the taxi took us home, but I don't 
remember riding home. The next thing I remember was about 9 a.m. men 
Corporal Burna woke me up. One night a couple of 100nths ago Bundrock was 
drunk in quarters and fighting. I was charge of quarters and tried to quiet 
him and told him I 110uld call the guarC,. house if he didn't quiet down. He 
didn't say any IOOre ao I didn't call the guard house. One other time Bundrock 
cai:ae down to our squad room and urinated on Private Palmer• s bunk. I told 
him to get out but didn't turn him in. I don't recall seeing Bundrock the 
Saturday night after getting into the tan. I don't recall going to bed or 
being awakened during the night. 

6. The court recalled Private Bundrock, who testified turther (p.23): 
I never before had any trouble w1 th accused. When ao;.!uae4 motioned to me I 
thought he wanted to give me a drink. I dhoovered that he didn't want to 
do eo al.llJ:>at ae aoon aa we got back ot the boiler. Then he :released uq au1-
pender1 and zipper. I let him do 10 from our1011 ty. Then he used the 
Vaseline on himself and then he grabbed hold of me. I testified that he 
rei,iOV8d my tr. user,. I was ready to fP to 'bed ao I tigured I would let 
him go &head. I helped by lifting my feet. I was trying to oonrtct the ao
ouud. Moat any one would w~n.i to convi.ct a man like that. 

6. The testimon7 tending to Ehow con.eent cm the part of Private 
Bundrock to what accueed 1n tact did, though not to what he intended, raiaea 
a aerioua queation whether an uaault wu proved. The general principle ia 
thua ate.teu in D Corpus J'uril, 742, under •Aasault and Batiery"&· 

"Sec. 227. 5. Coment-a. In General. .A.t 
common law the consent ot the part7 ton.rd whom 
the act 11 directed will prevent it from amount
ing to an auauli and eonat1tut• a def'1nS1, and 
likewi11 a battery cannot be committed unleaa 
e.gainat the will or the injured part7. • * • •" 
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7. The principle is well illustrated by~ v. ~, 19 s.c •.Law 363, 
26 .Am. Dec. 190. Defendant we.a convicted of assault and battery upon J.nderson. 
Beck and othe:3'1 joined in a search for stolen leather and tound it u:pon the 
premiSea or Anderson, whom they arrested. Anderson said that he would 
rather be whipped than go to jail, and reqw sted Beck to whip him. J.:t'ter 
first declining, on Anderson's earnest entreaty Beck gave him a few blow, 
w1 th a switch and released him. Anderoon was afterwards re-arrested and con
victed or the same larceny. The court set aside the conviction ot Beck of 
assault and battery, holding tbat as Anderson gaTe Beck license to beat him, 
there c,oUl.d be JJO assault and battery. 

s. A class of cases ooming nearer the present caae is that involving 
indecent assaults upon women and children. In the paragraph following that 
from which a quotatimhas already been made, it is said (o Corpus Juris 743):-

Sed. 228. •b. Indecent .Aaaa.ult. The 
consent or an adult :.;erson assaulted may, 
under circumstances under which it nay validly 
be given, cor.sti tute a defense to a charge of indecent 
aesault. Hence, if a woman is over the age of con
sent, there can be m assault on account of liberties 
taken Yi th her person, tow hi ch she has fully and 
freely con.sen ted. • • •." 

6 Corpus Juris Seoundum 941 uses substantially the same languo.ge, 

9. A number ot English ca.see, all involving the oonmon law offense 
of assault with which we are concerned in the present case, illustrate the 
principle: -

.!.• Regina v. Martin, 9 Carrington & Payne, 213, 21~, 2 Moody 123, 
Defendant was indicted upon three oounta: -

1st count, carnal knowledge of Rather Rickett•, a girl between 10 and 12; 
2d count, assault upon .Esther Ricketts, with intent carnally to know her; en 
3d count, camnon aasault upon the same girl. 

It was proved that the defendant and Esther lay down together in a field and 
that he applied his private re.rts to hers and hurt her much, and that he had 
an emission, but that there was m penetration, It waa also sho11?1 that the 'bro 
had do:ie the same thing five timea before, and that others had dcne it With 
Esther by her consent. The trial. judge held that the first count we.a not 
proved, and took the opinion ot the jury as to whether Esthar consented to 
what was dcne, Tbe jury found that she consented, and the trial judge 
directed a verdict ot guilty ot the second and third counte and reserved the 
case far cona ideration of 1he fifteen judgee of the thrH ancient common 
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law oourta. Their opinion was announced to the detendant at the nen 
a1aize• (9 Car. & Payne, 215):-

"Thomas Martin, at the last asaizee for 
this county you were tbund gull ty of an aasault 
upon a child between ten and twelve years old, 
The learned Baron before ,rhan you were tried did 
not pa.es any aantE11.ce on yru, but reeerved the 
point for the consideration Of the Judges, whethar 
it we.a proper that you should have been convicted 
of an assault. Tha case baa since been c en sidere d 
by the Judge•, and inasmuch as it appeared that the 
child consented, the Judges are or opinion that the 
cl:erge we.a not properly laid, aIJd. that as the child 
consented it was not an a.esault. The Judges have 
directed that no judgment is to be pronounced againat 
you upon the indictment upon which you have al.ready been 
tried. You are still liable to be indicted tor the at
tempt to oommi t a misdemeanor, end will be so indicted 
at these assizes, although your otren.se 1a not an aasault.• 

k· Regina v. ~. Law Report•, l Crown Caaes 10. Defendant was 
indicted on three counte:-

lst oount, unlawful attempt to have carnal knoWledge ot 
Mary Green, a child under the age of ten years; 

2d coun,, auaulting Mary Green Yith intent carnally to 
lmow her; ud 

34 oount, indecent aesault. 

Tha jury brought in a general verdict of guilty, w1 th the turther finding 
•tor the child we.a too young to know what it was she wae doing, and therefore 
consented to 1he act done by the priaaur.• The trial judge reserved tba 
questions whether defendant was rightly convicted ot the first count and al.J,o 
whether be was guilty or an indecent assault. The Court for Crown Cases 
Reaerred said (p.12) :-

"**•Consent was altogether unimportant. 
The jury said the prisoner was guil -cy, but found 
that there had been a qualified consent on the part 
ot the girl; and, if the nature of the consent had 
been material, it might have been necessary to 
analyze the facts of the case. Those tacts, harever, 
show an attempt to eonmit a crime, 111:iED:"e <D nsent waa 
immaterial.. or course, if the indictment had been 
merely far an indecent asaault, the question ot oon
aent would have become material. 

Conviction affirmed." 
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£.• The English case nearest the present on the taote ia Regina v. 
Wollaston, 12 Cox's Criminal Cases 180. The defendant waa conVicted ot in
decent assault upon two boys. The boys went willingly and in the expectation 
ot reward to the place where the indecencies were committed and one ot them 
had previously done the like with defendant. The Court of' Criminal Appeal 
said (p.182) :-

•it 1a clear that, upon the circumstances 
or the case, there 1s nothing which constitutH 
an assault in law. It anything is daie by one 
being upon the person of' en.other, to make the 
act an assault, it must be clone without the con
sent and agawt the will or the person upon 
whom it is dona. • • •." 

The court quashed the conTiction. 

d. Other English caaea or the sa 1Drt holding that there can be 
no assault-where there is consent are R~na v. ~. 8 Carrington &. Payne 511'; 
Regina v. Meredith, 8 Ce..rrington &. Payne 689; Re5iM "'• l!!,!!, 2 Oe.rr.lngton &. 
Kirwan 957; Regina v. Cockburn, 3 Cox• s Criminal Law ~; I!!!, .!!.E.I. v. M!Z,, 1912, 
3 K. B. 578. 

10. The Boa.rd m,r turns to the .American oases, and notH the following: 

a. .Smith v. State, 12 Ohio State 46&, 80 .American Decisions, 355. 
The defendant waaconvictedot U88Ult upon a girl under 10 With intent to 
raTish and carnally to know her. There was JX> allegation ot non-consent. 'l'he 
court said (80 American Decisions 357, 360):-

•J.n assault implies tore• upon rue aide, and 
repulsion, or at least went ot aaeent, upon the 
other. An assault, thereto re, upon a cons111Ung 
party would seem to be a legal absurd! ty'. 

11 an useult upon a consenting teal•, 
old or young, ia a contradiction in terma~a 
legal impoaaibilit7.• 

· b. State T. Pickett, ll Nn. sm, 21 .lm. Repona, '1M. The 4etend
ant was 1ndiote4t(r statutory rape upon a temale under 12, and the cot.rt 
inatructed the :jury that if there aa no penetration th97 might tind the cletend
ant gull ty ot aasaul t w1 th intent to oollllli t rape. Tbs defense excepted to the 
charge on the ground that 1 t would allow a ccnTiction ot assault nen it then 
'118 :f'ull consent. The JU1'7 oon1'1ote4 the dettndant at auault w1 tll in:tmt to 
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oommit rape. .A.tter rmewing the precedent•, and relying particsularl.y upoJl 
the English oasea alrea~ nntioned in this holding, the eouri aaid (11 J.m. 
Reporia 750) :-

•• * • By :tirtue ot the proTisiona ot Hctiona 
8464. and 103'1, tbia defendant might ban bee con
victed or an •attan.pt to com:n.it ra.i•,' nm if the 
child CODBtnted to all he did; but it .. error 
to 1m truct the jury tl:at he could be comioted ot 
1 aaeault W1. th in tent,' etc., in tba t case. '!'here cau 
be no assault upon a oonaentillg tamale, although there 
llll1Y' be what 'the atatute designates a ra~. It is 
quite poasible, it this distinction had been drawn in 
the instructions to the jury, that the defendant would 
onl.7 have been convicted of the attempt, for wh1 ch the 
ertreme punisbment is ten yea.rs' 1mpriaom11Bilt. C.L. 
Sec. 2464.. lfberee.a, the •aaaault with intent,• etc., 
ot which be waa convicted, may be :punished by fourteen 
years' imprhonment, and the defendsnt. actuall7 received 
that sentence. c.L. Sec. 2365).• 

~· Stephens T • .§.!!!!, 107 Ind. 185, 8 N,E. Q<i. uaault with in
tent carnally to Jmoir a girl ll. She wu begging on the stre,t, and de:tenden.t 
told her that he would gin her a nickel 11' she would go with him to a certain 
place, which, after firat declining, she did. The re:pori continuH (8 N.11:. g5): 

"* • • he then bugged and fondled the child, 
at the ae.me time raised her olotbee in front, and 
i,reaaing his private parts against her bodJ'; that 
in this :posL tion he solicited her to permit him to 
have sexual inwroo\ll."se with her, but she would not 
oonsmt; that, dallying in thi• way for a few momenta, 
be desisted fl'Ol'.l further liberties, f!lffe the child 
a nickel, and went away; that everything that wu 
done at the time was wi 1h the consent ot, the child, 
ahe objecting olll.y to the proposed sexual intercourse, 
which the appellant did not urgently 1.Daiat u:pon, and 
which he did mt in an7 manner aocanpliah.• 

The court held that, tbo~h the defendant probably would han eonawmated hie 
desire it circumstances lad been taTOrable, he abandoned it before hie act 
constituted the crime cl:arged. .An aasault implies en un1'1llingneas m the 
part of the party assaulted; end, aa that J8rt:r eonsented, no aaaault was 
committed. the court set the conviction aside. 

!• Other authorities to the same etteot are People v. Bransby, 
32 N.Y. 5215J ~ v. J.rcher, 22 s. De.le. 137, 1115 N.W. 1075; Saye v. ~. 
M '!'ex. Cr. 430, 11-i s.w. so,; Bishop on Statutory Crimes, Sec. ,l96. There 
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are American cases t.o t.he contre27 With respect to assaults on young children, 
on 'the ground that the child was incapable of giving valid oonsent; but those 
case have no application to the present, in 11tlich the i-rty alleged to have been 
assailed was a man old enough t.o be a soldier. 

ll. The Board of Review proceeds to apply the above oases to the 
p:resnt. It notes that Private Bundrock aooordiDg to his own testimony con
eented to enrything that accused actually did to him {pp. 7, 23). He even 
cooperated to the ertent of lUtiDg his teet eo that accused could teke arr 
hie {Bundrook' s) trousers (p.23). Nor can accused' a tin.al grabbing or 
Bundrock: be considered an aaeault and battery. .A.ocuaed might ree.aonably 
inter, and no doubt did in tact inter, from Bundrock' a ooopera tion up to 
that moment, consent to aooueed' s going further and oompUting the sodomy 
which he intended. Then, and thElll only, Bundrock resisted am broke away, 
and accused made no f'urther effort to seize him (p.9), and e.pi-rently went 
away and hid, as Bundrock and Norris could tind him neUher in h1 s bed nor 
in the boiler room (pp. 7, 14, 15). 

12. Let it be supposed that Bundro ck, instead of a man, was an adu.l t 
woman, and that the effort of the man imolved was to have camel connection 
with her, not agairat the order ot nature, but in the usual way. If the woman 
consented and cooperated, as Bundrock did, by allowing the man t.o Mll¥>ve pan 
of her clothing, and made DO objection when he exposed his penia and placed 
grease upon it, he would have been entitled to infer that she eonsented to 
the act tor which he was obviously preparing. Let it f'urther be sipposed 
that the nan involved than embraced this woman to perform that act, but that 
she broke away and ran, and he mde no further etfort to obtain the satia
taction which he desired. Neither his removal of her clothin8 nor his final 
embrace would constitute an aasa.ult and battery, even if the wanan all along 
had resol!tecl not to let him at&ain his object. The case supposed shows that · 
it h not the secret operations of the mind of the person alleged to have 
been a1aailed that ia determizative of the question of consent, but it is what 
that person said to the assail.ant or tacitly gave him to understand that counts. 
The Board feel• sure that no court could properly convict a man so acting, -
however wrong his caiduct my have been :rron the iooral atandpoint,-of &Mault 
with intent to conmit rape, or even slmple assault. 

13. The supl)osed case is s'li>stantially the same as the Stephens case, 
ante, this holding, par. 10 c. The Boe.rd can see no distinction between the caae 1uppeaed and the Stephens case on the one hand, and the case before it 
on the other. 

14. In writing the precedi Il?; paragrap:ia, the Board .nakea no imputation 
agaimt the character of Private Bundroclc. Hia JIX)tive, to convict and expel 
from the ~ a mn having such unnatura. desire, (p.23), was a praiseworthy 
one; and, so far a.a the Board can aee, his ca:iduct throl.€hout the entire 
transaction wa1 proper. 
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1.5. The Board invites particular attElltion to the Martin,~. and 
Pickett cases, ~. pars. 9 ~. 9 .£_, and 10 .£_, respectively, all involving 
indecent actions with respect to girl~ un:}er the age of oonsent, to which 
the girls in fact cansented. In the Martin and Pickett cases, the court eet 
aside convictions of assault with ir.tent to have carnal knowledge, but stated 
expressly that the defendant might have been and should be indicted forand 
convicted of attempt to have carnal knowle:.ge. In the ~ case, defendant 
was foi.m.d guilty on two counts, one fbr attempt to have carnal knowledge of 
a girl under the age 01' consent, and the other for indecent aesault upon 
her. The court upheld the conviction of attempt, but intimated that the 
conviction of assault was improper. 

16. In sodomy, as in carnal ;nowledge of a child under the age of 
consent, consent is immaterial to the cca:pleted act; and the ca.sea show that 
it is also immaterial to an attempt to canmit that act; but they f'Urther 
show that consent is material when the charge 1a assault with intent to commit 
such an act, since, as said in the~ case, .!!!.!!,, par. 10 .!, there can be 
no aaaault upon a consenting p,.rty. Follo'l'd.ng the above authoritiea, the Board 
of Review is of opinion that the evidence slx>ws that accused did not commit an 
assault upon Private Bundrock with intent to commit sodomy, but that he did 
attempt to commit sodomy upon Bundrock, 

17. Ia the latter ctfenee, which accused committed, a lesser on. in
cluded within the former, which he did not commit but or which he ma been 
found guiUy? That is the next quest ion which the Board must answer. '.['he 
Board has been unable to find ar.y helpful precedente. .lttempt is thus defined 
in the Manual for Courte-Martial, par. 152 .£, page 190: 

•An attempt to commit a crime is an act 
done with intent to commit that ~ticular 
crime, and :forming iart or a aeries o:t acta 
which will a:ppe.rently, it not interrupted by 
circumstances independent or the doer• s will, 
result in i ta actual canmia~ion (Clark).• 

If that detini tion be applied to an attempt to commit BodolDY', does U contain 
any element not in CLasault with intent to comn::1 t acxJomy? If that q.1eat1on 
be answered in the attinnative, the tonner ot:tenae can not be included 
witi:l.ill the latter; but the Board thinks that the question mu.et be anawered 
in the negatiTe and that the one ot:renae ia therefore included in the other. 
The Board has tried to imagim an attanpt to canmit aodolDY' containing en 
element o:r p:root not found in an aasaul t with intent to comni t aodoiq, bQt 
baa been unable to do so. Let the problem be approached trom the oppodte 
direction. Is every assault with intent to commit sodo~ also an attmapt to 
commit sodo.iq? The Board thinks that i t 1a. The Board beli ena tbat an 
assault with intent to commit sodomy is an attanpt to cammit aodolDY' plus 
another element, which is missing in the present case, namely, an ot:te:r or 
an unpermi tted touching of the body or the i;erson aaaaulted. 
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18. The mn question 1s whether the epproTed sentence, dishonorable 
discharge, forfeiture of all ay and allowances, end confinement at bar4 
labor tor two (2) years 1s legally' permissible tor the leH serious offense 
which ia all that the Board bolds the record sufficient to aipport. 

19. Attempt to CIOlllllit sodomy" is not listed in the table of maximum 
punishment•, MCJJ, par. 104 c. J..asault with intent to comn.it any fel.0117, 
except murder and re.pe, 1a listed; and the ma;r1nn1m puniahmant tor it is 
fixed at dishonorable discharge, torteiture of all pay and allo-.ncea, end 
confinement at ha.rd labor tor ten ( 10) years. Sodomy" i tsel:t is listed and 
the roex:1rnum penalty 1b r it 1a tised at dishonorable discharge, farfei ture ot 
all pay and allowances, am con!inemant at bard labor tor five (5) years. 
6 District of Columbia Code 3 (formerly District of Columbia Code, Sec. 906), 
fixes one (l) year as the mxirnum period of confinement upon conviction of 
attempt to comui t any crime, the })Ullishment far which attempt ia DOt otherwise 
fixed. It was held by the Board of Review and the Judge Advocate Generel. tor 
ilAny years that a court-martial might oot la,rrul.l.y impose by way of punishment 
tor an aUempt to camni t sodomy confinement for a longer period than that 
permitted in the District of Columbia Code, n8JJl3iY, one (l) year. CM 147074, 
Murphy; CM 145155, Oe.mbNll; CM 145266, ~; CM 153722, 2:!!a!,; CM 1592.85, 
Millett. Later oases have allowed oonfinenent for terms longer than one year. 
OM 192456, Ciambrone; CM 198922, Killalea; CM 209651, Palmer. In the case 
le.at cited ihe reason for the change in rulings is thus given:-

"Paragrapi 104 !_, of the Manual far Courts
Martial., 1900, contains tbs following: 

1 'l'he punishment atated opposite each offense 
listed in the table below is hereby pNscribed 
aa the rnsx:1 rnurn limit or puni shmell.t tor that of
fense, far any included offense if DOt a, listed, 
and tor acy offense closely related to either, if 
not so listed.• (Underscoring supplied). 

"The offense of sodom;y is lishd in the table re
ferred to with a stated mmmum lim.it ot punishment by 
confinement of five years. The offense of attempting 
to commit sodomy is not listed in the table. Inasmuch 
as it is not listed and i a included 1n the offense of 
sodom;y, it is pinishable as far sodomy.*•*•" 

20. The Board thinks that an additicnal and stronger argument against 
the application or tbs limits of punishment fixed by the District or Columbia 
Code to sentencaHmposed by courts-martial is furnished by the very title of 
that code, "The Code of the District of Columbia." Except far a few ancient 
British and Maryland statutes at ill in farce in the District of Columbia, not 
material to the present discussicm., the sneral acts of which that code is a 
compilation were a.acted by Congress for the District of Col'U111bia and made by 
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it in express tel'm8 applicable in that district only. The Board of Review 
bas no authority to transfer statutes applicable in a SnBll area of sixty 
square miles to a different and tar Wider field, and to say that limitations 
found therein t1ust be ap:::-lied to courts-martial sitting wherever the United 
States A:i:my may go, thousands of miles distant from the district tor which 
such limitations were enacted, and in courts of another sort created by an
other statute than tbat creating the courts of the District of Columbia. To 
do so is not to interpret or to construe legislation, but to legislate, and 
to assign to acts of Congress amther and far wider ecope than Congress 
itself gave them. 

21. P~ph 104 .2,, MCM, after referring to the table or maximum 
punishments therein, says:-

"* • * Offenses not thus provided for remain 
punisliable as aut:iorized by statute or by the 
custom of the service." 

22. In a4 21.07&2, Valeroso, a:tter c:uoting the above sentence, the 
Board of Review said:-

•• • • The w:,rd 'statute' in the aboTe 
sentence clearly refers 1x> a statute applicable 
to courts-martial ll proprio vigore or made ap
plicable to such oourta by sane other statute 
(such as section 289) or competent order. The 
sentence quoted does not center any validity in 
oourts-martial upon a statute not otherwise ap
plicable in such courts. The Board of Review 
therefore concludes that as a strict matter ot 
law no statute ot the Philippine Islands, whatever 
ita provisions, my limit the punishment which a 
court-mrtial mey impose in the present case." 

23. The Board thin'..:a the foregoing applicable to the District ot 
Columbia Code. Tm t code .!,! proprio vigore has no force in courts-martial, 
the Board koows of oo hther statute which gives it such fore,, and the Board 
itself 1a without Bl thority to do so. 

24. However, the Board thinks that a limitation fixed by the District 
or Columbia Code is relevant to thia extent only, that it is an ind! aition 
of what Congreaa thinks an appropriate punishment for the offense involved. 
A.a the Board said in the Valero so case with respect to tm statute ot a 
state or insular possession fixing a lim1 t of punisl:ment, it is, to a court
martial or reviewing authority, "not controlling, but persuasive only, as to 
the limit of punishment." 
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25. The reviewi~ authority has designated the United States Peni
tentiary, Leavenworth, Kansas, es the place of confinement. Ia that desig
nation permissible if accused's offense is attempt to canmit sodomy, and 
not assault with intent to canmit sodoIIJ1? Article of War 42 providee:-

"Except tor desertion in time of war, 
re:peated deserticm 1!l. time of peace, and 
mutiey, no person shall, under the sentence 
of a oo'lll't-martial, be punished by con1'ine-
1mnt in a £jlnitentiary unless an act or 
omission of which he is ccnvicted is recognized 
as an offense of a civil nature and so punishable 
by penitentiary confinement for more than one year 
by sane statute of the United States, of general 
application within the c cntinental United States, 
excepting section a39, Penal Code of the United 
States• 1910, or by the law of the District Cl! 
Columbia, or by way of commutation or a death 
sentence, * • *•" 

As has been stated, there is no statute of the United States or general ap
plication fixing the penalty fer en attsnpt. 6 District or Columbia Code 
3 :tixes the period o:t con!inament at one (1) year. It follows that peni
tentia:cy- confinement is not authorized upon conviction by a,urt-martial ot 
attempt to ccmi.it sodomy, and it hu been so held Irany times. Dig. Ops. 
JJ.n 1912-30, sec, 1613; a4 192456, Ciambrone; CM 196922, Kille.lea; CM 209651, 
Palmer. 

2&. For the reasons above indicated,,. the Board of Review holds that the 
reex> rd of trial is legally su:t:t icient to support o,.ly so much of the :f' indings 
as involves :tindin1s that aoaused did, at the time and place alleged, attempt 
to OOllll1i.1 t the crime of sodany' by attempting feloniously and against the order 
o:t nature to have carnal connection with Private Reuben B. Bundroek, Troop A, 
4th Cavalry, in violation of the 96th Article o:t War. The Board holds the 
record or trial legally auf':t'iciEllt to support the sentence as modified by the 
reviewing authority provided accused be colli'ined at a place other then a 
penitentiary. 





WAR DEPAR'l\lENT 
In the Office ot The Judge Advocate General. 

Washington, D. c. 
(21)) 

Board ot Review 
CK 212084 

AUG 1 4 1939 

UNITED STATES ) SECOND DIVISION 
) 

v. ) Trial by G.C.M., convened at 
) Fort Sam Houston, Texas, July 

Pr,1.vate QUENTIN W. JOHNSON ) 14, 1939. Diehonorable die
(6~888o7), Battery B, 12th) charge and confinement tor 
Field Artillery. ) six (6) months. Fort Sam 

Houston, Texas. 

HOLDING by the BOARD OF REVIEW 
KING, FRAZER and CAl4PBELL, Judge Advocates. 

l. The record or trial or the soldier named above has been 
examined by the Board of Review. 

2. Accused was tried upon the following charge and specif
ications 

CHARGES Violation of the 93rd. Article of Viar. 

Specifications In that Private ~entin W. Johnson, 
Battery B, 12th Field Artillery, did, in con
junction with Private Royce Stanley, Battery 
A, 12th Field Artillery, at San Antonio, Texas, 
on or about April 19, 1939, feloniously talce, 
steal, and carry away one bicycle, value about 
$12.00, the property of Jack O'Brien, civilian. 

3. Following the arraignment of the accused, defense coun
sel entered a plea in bar of trial on the ground that the court 
bad no jurisdiction over the case for the reason that the ac
cueed bad been discharged for the convenience of the Government 
and reenlisted for a term of three years on a date intervening 
between the date of the commission of the alleged offense and 
the date ot trial. The plea of the defense was denied, where
upon the accueed pleaded not guilty to the charge and the specif-
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ication thereunder. The court found the accused guilty as 
charged and sentenced him to dishonorable discharge, for
feiture of all pay and allows.nces, and confinement at hard 
labor for six months. The reviewing authority approved the 
sentence, designated Fort Sam Houston, Texas, as the place 
o.f confinement, and transmitted the record for action under 
Article of War 5aj-. 

4. With respect to the specification of the charge, there 
is competent legal evidence of record, including a voluntary con
fession properly admitted, that the accused, together with another 
soldier named in the specification, found the bicycle at the place 
and on the date alleged where it had been left by its OYner, Jack 
O'Brien, while he was attending school; that the accused removed 
the name plate from the bicycle; rode it away and subsequently 
sold it to another. Approximately tl/o months thereafter the 
bicycle in question was recovered by the military police with 
the name plate missing. The name plate was found in the locker 
trunk ot accused. The corpus delicti and the value alleged were 
clearly established. It is the opinion of the Board that the proof 
in support of the findings and sentence is clear and conclusive. 

5. The only question requiring consideration is the special 
plea filed by the defense before pleading to the general issue. 
While the plea entered was described as a plea in bar, the Board 
feels that it was in fact a plea to the jurisdiction. In this 
respect it appears from the evidence adduced at the_trial that 
the accused,,while serving a period of enlistment normally ex
piring in October, 1941, secured an honorable discharge from the 
service; dated April 28, 1939, for the convenience of the Govern
ment under the provisions of section X, AR 61S-36o, April 4, 1935, 
in order that he might attend the Cooks and Bakers School. Im
mediately following the accomplishment of the papers of discharge 
from the service, which was after the date of the alleged offense 
and before the date of trial, the accused reenlisted for a period 
or three years. The certificate of discharge was delivered to 
him after his reenlistment in accordance with the Army Regulations 
above referred to, which read in part as followsa 

"* * * When an enlisted man is diecharged for the 
convenience or the Government for the purpose of re
enlisting, the discharge certificate and final state
ments will not be delivered to him until reenlistment 
has been accomplished." 
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Defense counsel contends that his service having been ter
minated by discharge he was not therea!'ter amenable to general 
courts-martial for trial for any offense committed by him prior 
to such a discharge and therefore the court was without juris
diction to proceed rith the case. 

6. With respect to the general rule relating to the ter
mination or court-martial jurisdiction of persons subject to 
military law, paragraph 10 or the Manual for Courts-Martial, 
1928, provides• 

"The general rule is that court-martial juris
diction over officers, cadets, soldiers, and others 
in the military service of the United States ceases 
on discharge or other separation from such service, 
and that jurisdiction as to an offense comnitted 
during a period of service thus terminated is not 
revived by a reentry into the military sorvice." 

Certain exceptions to the rule are·theree.tter set forth which are 
not.applicable to the instant case. 

In Dig. Ops. JAG 1912, pe.gH 514-.515, there appear un
der "Discipline", VIII I 1 and VIII I l !, two digested opinions 
which support the rule set forth in the Manual for Courts-Martial 
that an officer or soldier ceases to be amenable to the military 
jurisdiction tor offenses COlllll.itted by him while in the military 
service after he has been separated therefrom by discharge. In a 
case considered by The Judge Advocate General as recently as 1932, 
it was helda 

"***That it is well settled that a court 
martial is without jurisdiction to try an enlisted 
man for an offense, other than one denounced by A. 
w. 94, colll'llitted in a prior enlistment at the ex
piration or which he was discharged. * * • c. M. 
199117 (1932)." (Sec. 1436, Ops. JAG 1912-30, 
Supp. VII.) 

In Winthrop's Military I.aw and Precedents, page 93, dis
cussing jurisdiction of courts-martial after a second appointment 
or enlistment of an officer or soldier once dismissed or discharged, 
the opinion is given that -
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"***in separating in any legal form from 
the service an officer or soldier or consenting to 
his separation therefrom, and remanding him to the 
civil status at which the military jurisdiction 
properly terminates, the United States, (while it 
'Im.Y of course continue to hold him liable tor a 
pecuniary deficit,) must be deemed in law to waive 
the right to prosecute him before a court-martial 
for an offence previously committed but not brought 
to trial.***•" 

The learned author goes on to state that a subsequent reappoint
ment or reenlistment into the Anny does not revive the Jurisdiction 
for past offenses • 

. It would appear from the above citations at first blush 
that in the instant case the accused, not having been brought to 
trial for an offense committed prior to hie discharge from his 
first enlistment, the court-martial was without jurisdiction to 
try him at all, as the second enlistment would not operate to 
revive jurisdiction. However, a close examination or the digested 
opinions or The Judge Advocate General and other authorities here
inafter referred to indicates that the mere-discharge from the 
service does not operate to sever jurisdiction provided there is 
no interruption in the service and that no moment exists during 
which the accused is not subject to military Jurisdiction and con
trol. Where the discharge operates to terminate the service of 
the soldier and remand him to civilian life, then and in that case 
only does the discharge from the service operate to tenninate 
jurisdiction over accused. The criterion is not the mere fact 
of discharge but the termination of military service. ln the cases 
referred to above digested in the opinions or The Judge Advocate 
General, 1912, the termination of jurisdiction by discharge exists, 
in the language of the opinion, where the soldier "has thus be
come a civilian" and has •1ert the Army". In Winthrop on Military 
Iaw and Precedents, page 89, in discussing the beginning and end 
of the personal amenability or military persons, the following 
appears• 

"***In other words, the general rule is that 
military persons - officers and enlisted men - are sub
ject to the milUary jurisdiction, so long only as they 
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remain such; that when, in any of the recognised 
legal modes of separation from the service, they 
cease to be military and become E.!!!! persona, 
such jurisdiction can, constitutionally, no more 
be exercised oTer them than it could before they 
originally entered the army, or than it can over 
any other members of the civil community." 

In a case where an emergency officer following the ter
mination of the World War was discharged from his emergency com
mission and inmediately thereafter accepted a commission in the 
Regular Army, following which he was tried by general court-martial 
tor e.n offense committed prior to such discharge, The Judge Advocate 
General held thats 

"***Under the circumstances under which this 
discharge was executed, it can not be said that ac
cused's military status terminated, and it follows 
that the rule that a person once di1charged can not 
be tried by courts-martial tor ortenses comnitted 
prior to his discharge, except tor violations or 
A. w. 94, does not apply.***•" (Sec. 1435 (5), 
Dig. Ops. JAG 1912-30, P• 713.) 

The Judge Advocate General also held in 1935 in the case 
ot Second Lieutenant Henry A. Sebastian, 16th Intantry, that the 
court-martial had jurisdiction over him for an offense alleged to 
have been committed while a cadet, aa his acceptance of a com
mission did not terminate his military service but merely changed 
hi1 status from that of a cadet to that of a commissioned officer 
(CII 203457). To like effect is a holding by The Judge Advocate 
General with respect ~o trial ot a collllli1sioned officer tor an of
fense conmitted by him when an enlisted roan, reported in Opinions 
of The Judge Advocate General, 1916, pages 644-646. 

In keeping with the principle above enunciated, the 
Comptroller General has held that a discharge and reenlistment, 
whether tor the convenience of the soldier or of the Government, 
does not entitle the soldier to travel pay under the act o? Septem
ber 22, 1922, e.e such soldier is not "discharged from the Army" 
within the meaning or that act (Ryan, C.G., A-10856, Sept. 11, 19251 
McCarl, C.G., A-16151, June 2S, 1927). 
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7. In view of the foregoing, the Board of Review concludes 
that a discharge as such does not necessarily terminate juris
diction over an accused for an offense committed by him prior 
thereto unless following such discharge there has been a complete 
release from the military service and return to the status of a 
civilian. In the instant case there was no such complete release 
from military jurisdiction as the certificate of discharge was not 
delivered to the acc11Sed until after his reenlistment for the con
venience of the G01'ernrnent and, therefore, there beine no biatus 
in his military status, his n1ilitary service was continuous and 
uninterrupted from the date of the coIIDllission of the offense al
leged until the date of trial. 

8. For the reasons stated above, the Board ot Review holds 
the record or trial legally sufficient to support the fir.dings 
of guilty and the sentence. 
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WAR.DEPAR'l'ME}."T 
In the Office or The Judge Advocate General. 

Washington, D. C. 

(219) 

Board or Review 
CM 212091 

AUG 1 g 1939 

U N I T E D S T A T E S ) THIRD DIVISION 
) 

v. ) Trial by G.C.Y., convened at 
) Fort Lewi•, Washington, June 

Private WILLIE C. HOPKThS ) 27, 1939. Dishonorable die
(6271808), Detachment ) char~e and confinement tor 
Medical Department, rort ) one Cl) year. J'ort Lewis, 
Lewis, Washi.Jlgton. ) Washington. 

HOLDING by the BOARD OF REVIEW 
KING, FRAZER and CAMPBELL, Judge Advocates. 

1. The record ot trial or the above soldier bas been ex
. amined by the Board ot Review. 

2. The accused was tried under a single charge and apecit
ication as tollowsa 

CHARGE• Violation ot the 64th Article ot War. 

Specifications In that Private Willie c. Hopkins, 
Detachment Medical Department, Fort Lewis, 
Washington, did, at the Station Hospital, 
Fort Lewis, Washington, on or about May 21, 
1939, otter violence against 2d Lieut. Nola 
Forrest, Army Nurse Corps, his superior ct
ticer, who ns then in the execution other 
office, in that he, the said Private Hopkins, 
did draw back his closed fist and threaten to 
"blast" her (2d Lieut Forrest). 

He pleaded not guilty to, and was tound guilty or, the charge and 
specitication thereunder. 

3. Brietly summarized, the !acts ot the case, as established 
at the trial, are as tollowss 

On the night ot Ya.y 21-22, 1939, Second Lieutenant Nola 
Forrest, Army Nuree Corps, while on duty as night nurse at the 
station Hospital, Fort Lewi•, Washington, ma.de an unsuccessful et-
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tort to cause the accused to desist from creating a disturbance 
in the ward, which was then under her supervision. Lieutenant 
Forrest in her effort to enforce quiet in the ward and to re
strain the accused, attempted to call over the telephone the Of
ficer of the Day to report the nBtter to him and eeek his aid in 
compelling the accused to r8l!Rin quiet. The accused was a member 
or the·Medical Detachment but not actually performing duty at the 
tUJe. During the period of the effort on the part of the nurse to 
quiet the accused, he pounded on the desk in front of her, used 
abusive language, forcibly prevented her from telephoning the Of
ficer of the Day, and finally raised his fist in a threatening 
manner, accomi:anying hie action with the words, •1•11 blast you". 
The accused had been indulging in intoxicating liquor to some ex
tent, but was not drunk. 

4. It is the opinion of the Board ot Review that the ofter 
of violence alleged in the specification was established by com
petent legal evidence beyond a reasonable doubt. 

5. The questions requiring consideration are, first, was the 
offense properly laid under the 64th Article of le.rJ and, second, 
was the language "hie superior officer" employed in the specifica
tion appropriate to the tacts. The determination of these questions 
necessarily raises the further question as to the JDa.Ximum legal 
sentence imposable upon conviction. 

6. That the 64th Article ot War relates exclusiTel7 to com
missioned officers i1 apparent not only trom the ,rordii,g ot the 
article but also from the explanation concerning it contained on 
page 147 of the l.fanual tor Courts-Martial, 1928. I:n thia con
nection the 1st Article ot War provides, 

• (a) The word • officer• shall be construed to re
ter to a commissioned otficerJ * * •.• 

ileo, Note 2, page 4, llanual tor Courte-l!artial, 1921, reads in parts 

•* * * The ,rord •otficere• is used in thi1 Manual in 
the 1ame 1ense ae in the first article ot war, to de1ig-
nate commi1111ioned otticer1 onl7. * * *·" 

Moreover, the 68th Article ot War 1peciticall7 namee members ot the 
Army Nurse Corpe in addition to ofticera, from which tact it may be 
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reasonably interred that, since not specifically named therein, 
members ot the Army Nurse Corps are not included in tho term 
"superior otticer", as used in the 64th Article or War. Members 
ot the Army ?lurse Corps do not receive conmissions but are ap
pointed in all grades except that or superintendant by The Surgeon 
General with the approval ot the Secretary ot War (par. 3, AR 40-20, 
Dec. 31, 1934). They hold relatiTe rank. 

7. In vin ot the foregoing the Board b impelled to the Tin 
that the words "superior ot.ticer", u used in Article or War 64, re
fer to a coumissioned officer only and do not include a member ot the 
Army Nurse Corps, and consequently the offense proved doe, not tall 
under that article. The Board is of the opinion, nevertheless, that 
the specification states an offense in violation of the 96th Article 

. ot wa:r. 

8. The next question which presents itself is, what is the max
imum punishment authorized tor the offense stated in Tiolation ot 
Article ot War 96? It that offense be considered simple assault, the 
maximum sentence authorized by the Executive Order is confinement at! 
hard labor for three months and forfeiture of two-thirds pay per month 
for a like period. Manifestly, such a sentence !alls tar abort ot a 
punishment appropriate to the offense of which the accused was found 
guilty. Obviously, the offense is something more than a simple as
sault since it constitutes an attack upon an individual clothed with 
definite military authority and involves a wrongful interference with 
the execution of that authority. 

In accordance with authority contained in the act of June 
4, 1920 (41 stat. 768), paragraph 2 R (1), AR 40-20, December 31, 
1934, provides, Yi.th respect to the rights and privileges of members 
of the Army Nurse Corps, thats 

"They will be accorded the same obedience from en
listed men and patients in and about military hospitals 
as is accorded cOJJ1Dissioned officers of grades correspond
ing to their relative rank." 

The principle involved in the instant case appears to be 
the same as that followed in the case of Private First Class Stewart 
Oswald, Quartermaster Corps (CM 202117J sec. 1447 (2), Dig. Ops. JAG 
1912-30, Supp. VIII), where it was held that the words "noncolllllissioned 
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otficer", as used in Article ot War 65, reter to a soldier legally 
appointed a noncommissioned otficer and do not include an acting 
noncommissioned otficer, but that assaulting an acting noncom
missioned officer, while in the execution ot his otfice, is an 
analogous ottense, triable under the 96th Article ot War, and 
carries with it the maximum punishment prescribed tor a violation 
ot the 65th Article of War. 

9. In view of the foregoing, the Board of Review is of the 
opinion that ottering violence to a member ot the Army Nurse Corp• 
by an enlisted man or patient in or about a military hospital, 
while in the execution o! her office, is an ottense in violation ot 
the 96th Article ot War, tor which no max1urum punishment is prescribed 
in paragraph 104 ,g,, Manual tor Courh-Jlartial, 1928. The most closely 
related offense is ottering violence to a superior otficer in viola
tion ot Article ot War 64, tor which ottenee also no maxiaum punish
ment is prescribed. 

10. For the reasons stated the Board ot Review hold• that the 
record ii legally eutficient to support only so much ot the tindings 
ot guilty ot the charge as involves a finding ot guilt/ of a Tiola
tion ot the 96th Article of War in the manner alleged i:~ the 1pecit
ication, except the words •his superior officer•, and is legally 
sutticient to support the sentence. 
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WAR DEPAR'NENI' 
In the Office or The Judge Advocate General 

Washington, D.C. (22.3) 

Boa.rd of Revie1r 
C1l 212197 

SEP 6 1939 

UNITED STATES) NINTH CORPS AREA 
) 

Te ) Trial by G.C.M., convened at 
) Fort Winfield Scott, Calif

Firet Lieutenant HERBERT ) ornia, July 28 and August 11, 
S. ROCKm (0-16o842), ) 1939. Di8Jlliesal and confine
C~et Artillery Reeerve. ) ment for one (1) year and one 

(1) day. 

OPWION or the BOARD or REVIEW 
KING, 1'RAzm and CAl!PBEIJ.,, Judge Advocates. 

1. The record or trial in the case or the officer named above 
has been PBmined by the Board or Review, and the Board eubmits 
this, its opinion, to The Judge Advocate General. 

2. The accused n.s tried upon the following charges and apecit
icationu 

CHARGE Ia Violation of the 93rd Article of War. 

Specitication 11 In that First Lieut. Herbert s. Rocker, 
CA-Res., 502 CA (AA), while on active duty with the 
Civilian Conservation Corps, did at Camp Harrison 
Gulch r-32, California, from January to June, 1939, 
feloniously embezzle by rraudulently converting to 
hie own use monies of the value of i335.8o, the 
property of Company J'u.nd, Company 210, CCC, en
trusted to him tor custody as commanding officer, 
Company 210, CCC. 

Specification 21 In that First Lieut. Herbert 5. Rocker, 
CA-Res., 502 CA (AA), while on active duty with the 
Civilian Conservation Corps, did at Camp Harrison 
Gulch F-32, California, from January to June, 1939, 
feloniously embezzle by fraudulently converting to 
his own use monies or the value or i316.67, the 
property of the Camp Exchange, Company 210, CCC, 
entrusted to him for custody as commanding officer, 
210 Company, CCC. 
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CHARGE !Ia Violation or the 95th Article or Viar. 

Specification: In that 1st Lieut. Herbert s. Rocker, 
CA-Res., 502 CA {AA), did, at Camp Harrison Gulch 
F-32, California, on or about April 30, 1939, with 
intent to deceive the District Commander, Medford 
CCC District, officially report to the said Dis
trict Commander, Yedford CCC District, that Report 
of Accounts Payable by Company 210, CCC, Camp Har
rison Gulch F-32, California, for the month ending 
April 30, 1939, did contain a complete list or all 
oblie;ations against said Company 210, CCC, which 
report '118.S known by the said 1st Lieut~ Herbert 
s. Rocker, CA-Res., 502 CA {AA}, to be untrue in 
that said report did not list the following obliga
tions against said Company 210, CCC, to wits Jack
son Trunk Company, 115 De Xoven Street, Chicago, 
Illinois, $216.00; Shwayder Brothers, Inc., 1050 
South Broadway, Denver, Colorado, $90.35; and 
Montgomery l'ard, Redding, California, $43.83; total 
obligations unreported $350.18. 

Upon arraignment the accused pleaded guilty to Charge I and both 
specifications thereunder and not guilty to the specification or 
Charge II and to Charge II, and was found guilty of Charge I and 
its specifications and not guilty of Charge II and the specifica
tion thereunder. No evidence of previous convictions was intro
duced. He was sentenced to be dismissed the service, to forfeit 
all pay and allowances due or to become due, and to be confined Id: 
lla%a ~x at such place as the reviewing authority may direct for 
a period of one year and one day. The reviewing authority approved 
the sentence, designated the United States Penitentiary, McNeil 
Isle.nd, V!ashington, as the place of confinement, and forwarded the 
record of trial for action under the 48th Article of War. 

3. The court having acquitted ·the accused of Charge II and 
the specification thereunder, no further reference thereto is 
deemed necessary. 

4. With respect to Specifications 1 and 2 of Charge I, and 
Charge I, the accused having pleaded guilty thereto, and after 
having been fully advised concerning the effect of his pleas of 
guilty,having reiterated his desire that they stand, a detailed 
discussion and analysis of the evidence is not required. A plea 
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ot guilty being a formal admission ot guilt, evidence adduced 
during the trial can be considered only as indicative of the 
existence or extenuating or aggravating circumstances,as the 
caae may be, eurrounding the cOl!lllieBion ot the offenses to 
which the accused pleaded guilty and of wich he '118.8 found 
guilty. 

;. The legal competent evidence adduced at the trial dis
close, that at the time of the commiesion of the alleged of
fenses and at the time of accused's arrest and service of charges 
on him, he was, with hie own consent, eerTing a tour of active 
duty and was, therefore, amenable to trial by general court
martial (Exe. 1, 2, 3). The prosecution introduced in evidence, 
without objection by the defense, certificates made by the ac
cused for the month or May, 1939, ot the Company Fund, 210th 
Company, Civilian Conservation Corps, and of the Camp Exchange 
Fund, showing cash on hand as $33S.8o and $316.67, respectively 
(Exs. 4, S). 

First Lieutenant Ragnar Unden, Field Artillery Reserve, 
32d Field Artillery, the only witness for the Government, testified 
that on or about June 6, 1939, he officially inspected the Company 
rund, 210th Compa.ny, Civilian Conservation Corps, and Camp Exchange 
Fund, for the month of May, 1939, of which said funds the accused 
V/8.S custodian, and that the shortages alleged were reported by the 
accused as cash on hand but that he (accused) was unable to pro
duce any part of either shortage and explained "that the money was 
used tor hie personal needs" (R. 13-17). The attitude of accused 
was "very cooperative" (R. 23). 

The deposition of Captain Norman A. Donges, Infantry
Reserve, Headquarters Medford District, Civilian Conservation 
Corps, Medford, Oregon, was received in evidence without objection 
and shows that the deponent investigated the alleged financial 
shortages involved and after having fully advised the accused ot 
bis rights under Article of War 24, he (accused) freely ~dmitted 
hie conversion ot the moneys, saying thats 

"***He guessed be had 'been a fool' tor using 
Government funds tor hie personal use but that he thought 
he could make it up before he got in too deep***•" 
(Ex. 10.) 
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6. The prosecution having reeted,the accused, at his own 
request, and after having been fully advised of hie riehts in 
the prooiises, was sworn as a witness in hie own behalf and tes
tified that, prior to the investigation by Lieutenant Unden, he 
(accused) proceeded to Medford, Oregon, and there reported the 
entire alleged shortage to Colonel Fletcher because "I had it 
on my mind and wanted to clear it up" (R. 29). He .further tes
tified that he had embezzled the moneys alleged and "I will do 
my best to pay back all this money that is owed" (R. 30); that 
he owed "$150 to my family at home", $17.85 to the mess and other 
small outstanding obligations. He had received notice or the sale 
of furniture in storage, including the personal belongings or hie 
family. Hie wife and children are wholly dependent upon him for 
their support. Also that he had served in the World War from about 
,\pril, 1917, to about November, 1919, in the Coast Artillery, and 
had receiTed an honorable discharge (R. 30, 31, 32). 

The defense counsel and trial judge advocate stipulated 
the testimony of Dr. s. Dober, 2 Broadway, New York City, as fol
lov.-s1 

"'I have known Lieutenant Rocker continuously 
since 1924. His character has impressed me favorably, 
and his honesty, integrity and general reputation are 
all considered good.'" 

The testimony of Colonel H. E. Scheer, 502d Coast Artil
lery, was stipulated as follows, 

"'I am commanding officer of the 502d Coast ).rtil
lery Regiment. Records at this headquarters show that 
Lieutenant Rocker enlisted in the regular Anny May 2, 
1916, and served until May S, 1919. He was commiesioned 
second lieutenant in the Officers Reserve Corps on June 
11, 1921. His efficiency reports at a 1929 active duty 
camp classify him as satisfactoryJ at a 1937 C.M.T.C. 
Camp as excellent. Among the officers of hi~ regiment, 
his general reputation and character are considered 
good.'" {R. 32, 33.) 

The deposition or Lieutenant Colonel H. H. Fletcher, com
manding Medford Civilian Conservation Corps District, Medford, Ore
gon, from which it appears that the accused, prior to the investiga-
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tions by Captain Donges and Lieutenant Unden bad •Tolun.tarily con
feHed to a shortage ot about twelTe hundred dollars• {Ex. 11). 

There 1• attached to the record ot trial a letter ot 
cOlllllendation ot accueed by Colonel L.B. Magruder, 7th Coast Artil
lery, rort Hancock, New Jersey, reading as tollona 

•1. It gives me great pleasure to commend your 
excellent 1ervice a, Aa1i1tant Mess Officer tor the 
Fort Hancock C.M.T.c. and R.O.T.C. mess tor the period 
July 19th to August lit, 1937. 

•2. Your knowledge ot mess management and con
stant attention to duty contributed materially to the 
eucceestul operation of the meas duri.J\g this period." 

7. 'nle court was legally constituted. No errors injuriously 
attecting the substantial rights ot accused were committed during 
the trial. In the opinion or the Board ot Review, the record ot 
trial is legally sufficient to support the findings and sentence 
and warrants confirmation of the sentence. Dismissal is authorized 
upon conviction ot a Tiolation of the 93d Article otllar. Confine
ment in a penitentiary is authorised by Article or War 42 for the 
offenses of anbezzlement involved in the specifications of Charge 
I, recognized ae offenses of a civil nature and so punishable by 
penitentiary confinement tor more than one year by 1ection 851 l'?. 
{,ec. 76, title 6) or the Code of the District or Columbia. 

- 5 -





WAR DEPARTMENT (229) 
In the Office ot The Judge Advocate General. 

Washillgton, D. c. 

Board ot R,eview 
CM 212272 

SEP 1 9 1939 

UNITED STATES ) PANAMA CANAL DEPARTMENl' 
) 

v. ) Trial by G.C.M., convened at 
Fort Sherman, Canal Zone, August 

Pri~te WALTER H. DILL ~ 19, 1939. Dishonorable discharge 
(696,634), Battery G, ) and confinement tor two (2} years. 
1st Coast Artillery. ) Penitentiary. 

HOLDING by the Board or Review 
KING, FRAZER and CAMPBELL, Judge Advocates. 

1. The record ot trial in the case or the soldier named above 
bas been examined by the Board ot Review. 

2. The accused was tried upon the following charge and specif
ications a 

CHARGEa Violation ot the 96th Article or War. 

Specification la In that Private Walter H. Dill, Battery 
G, 1st Coast Artillery, did, at Fort Sherman, Canal 
Zone, on or about August 3, 1939, unlawfully and 
feloniously commit certain lewd and lascivious acts 
upon and with the body of one Patricia Berg, a child 
under the age of thirteen (13) years, to wit, the 
age or six &nd eight twelfths (6 and 8/12) years, 
with the intent then and there to arouse, and appeal 
to, and gratify the lust, passions and sexual desires 
or the said Private Dill by then and there placing 
bis hand upon and between the legs of the said Patricia 
Berg. 

Specification 21 In that Private Walter H. Dill, Battery 
G, 1st Coast Artillery did, at Fort Sherman, Canal 
Zone, on or about .August 3, 1939, unlawfully and 
feloniously commit certain lewd and lascivious acts 
upon and with the body of one Patricia Berg, a child 
under the age of thirteen (13) years, to wit, the age 
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or six and eight twelfths {6 and 8/12) years, with 
the intent then and there to arouse, and appeal to, 
and gratify the lust, passions and sexual desires 
or the said Private Dill by then and there forceably 
placing the hand or the said Patricia Berg upon his 
penis. 

He pleaded not guilty to, and was found guilty or, the charge and 
specifications. He was sentenced to dishonorable discharge, for
feiture of all pay and allowances due or to become due, and confine
ment at hard labor for two years. The reviewing authority approved 
the sentence, designated the Northeastern Penitentiary, Lewisburg, 
Pennsylvania, as the place of confinement, and forwarded the record 
of trial for action under Article o! War sot. 

3. The Board or Review holds the evidence to be legally suf
ficient to support the findings and sentence with confinement at a 
place other than a penitentiary. The following are the reasons for 
the Board's holdings 

Article or War 42 provides• 

ART. 42. PLACES OF CONFINEMENT - WHEN LAWFUL -
Except for -

!.• desertion in time or war, 
~. repeated desertion in time of peace, and 
.£• mutiny, 
no person shall, under the sentence ot a court

ma.rtial, be punished by con!inement in a penitentiary 
unless an act or omission of which he is convicted is 
recognized as an offense of a civil nature and so 
punishable by penitentiary confinement for more than 
one year -

S• by some statute or the United States, of gen
eral application within the continental United States, 
excepting section 289, Penal Code or the United States, 
1910, or 

~· by the law or the District of Columbia, or 
!• by way of commutation of a death sentence; 
and unless, also the period of confinement author

ized and adjudged by such court-martial is more than 
one year;***• {Paragraphing supplied.) 

- 2 -



(231) 

4. It is obvious that the present offenses are not a, 
~,or~· Neither do they fall withing, as the Board can find
no statute of the United states of general application within the 
continental limits ot the United States covering them. Nor are 
they!.• 

5. The questi~remainss Do the present offenses fall within 
!? In other words, is there a law of the District of Columbia recog
nizing the acts which accused committed as offenses and authorizing 
punishment therefor by penitentiary confinement for more than one 
year? The only law of the District of Columbia which the Board of 
aeview has been able to find which might possibly be so-construed is 
section 37, title 6 (previously section 814) of the Code of the Dis
trict ot Columbia, as follows: 

"CRUELTY TO CHILDREN. - Any person who shall torture, 
cruelly beat, abuse, or otherwise willfully maltreat any 
child under the age of eighteen years; or any person, hav
ing the custody and possession of a child under the age ot 
fourteen years, who shall expose, or aid and abet in expos
ing, such child in any highway, street, field, house, out
house, or other place, with intent to abandon it; or any 
person, having in his custody or control a child under the 
age of fourteen years, who shall in any way dispose of it 
with a view to its being employed as an acrobat, or a gym
nast, or a contortionist, or a circus rider, or a rope
walker, or in any exhibition of like dangerous character, 
or as a beggar, or mendicant, or pauper, or street singer, 
or street musician; or any person who shall take, receive, 
hire, employ, use, exhibit, or have in custody any child 
of the age last named for any of the purposes last enum
erated, shall be deemed guilty of a misdemeanor, and, when 
convicted thereof, shall be subject to punishment by a tine 
of not more than two hundred and fifty dollars, or by im
prisonment for a term not exceeding two years, or both. 
(~eb. 13, 1885, 23 Stat. 303, c. 58, sec. 31 Mar. 3, 1901, 
31 stat. 1322, c. 854, sec. 814.)" 

6. In the recent case of Valeroso, CM 210762, in which the of
fenses were the same as those which the present accused committedJ 
the Board, after quoting the above section of the Code of the Dis
trict of Columbia, saida 

- 3 -
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"It is the view of the Board that the statute quoted 
does not embrace the offense of taking sexual liberties 
with female children or of committing upon them acts ot 
a lascivious and indecent nature. It obviously contem
plates physical harm to a child, abandoning one, or ex
ploiting one tor gain. The ottenae here involved is of 
a quite different nature." 

7. '.lbe Board adheres to the view above expressed. It fol-
lows that the present case does not fall within any of the six 
classes enumerated in Article of War 42 as authorizing penitentiary 
confinement. In the Manual tar Courts-Uartial, 1928, paragraph 90 ~, 
Article of War 42 is paraphrased and analyzed, and the classes above 
mentioned are enumerated, after which it is saids 

"A penitentiary will not be designated as the place 
of confinement except as authorized above in this para-
graph (90~). * * *•" · 

8. Even if what is above quoted from the Manual for Courts
Martial were not found therein, it would be true, in view of the 
definite prohibition in Article of War 42, "no person shall, under 
the sentence of a court-martial, be punished by confinement in a 
penitentiary unless" the case falls within certain classes. As 
this case does not fall within one of those classes, penitentiary 
confinement is not authorized. 

9. The penitentiary was perhaps designated as the place of 
confinement by the reviewing authority upon the view that such action 
was authorized by section 416, title S, Canal Zone Code. The specif
ications in the present case closely follow the language of that 
section and the section itself was read to the court (R. P• 6). It 
punishes lewd and lascivious acts with children by penitentiary con
finement up to ten years. It follows that if accused had been tried 
in a Canal Zone court tor the present offenses and convicted, he 
might lawfully have been sentenced to the penitentiary. It may per
haps be regrettable that there is a difference between the power of 
a Canal Zone court and that of a court-martial in this respect; but 
the Canal Zone Code is neither a •statute of general application 
within the continental United states" nor a "law of the District of 
Columbia", and is therefore wholly irrelevant in determining whether 
penitentiary confinement may be imposed following a conviction by 
court-martial. 

- 4 -
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10. Attention is also invited to section 11 of title 5 of 
the Canal Zone Code, which says: 

"11. EFFECT OF TITLE UPON POWER OF COURTS MARTIAL 
Al'ID OTHERS. - This title shall not affect any power 
which is conferred by law upon any court martial, mili
tary authority or other officer, or upon any public body, 
tribunal, or officer, to impose or inflict punishment 
upon offenders." 

In view of what·has already been said as to the inapplicability of 
section 416, title 5, Canal Zone Code, to the question or penitentiary 
confinement following conviction by court-martial, the Board finds it 
unnecessary to consider the effect of the section last quoted. 

11. The Board or Review holds the record or trial legally suf
ficient to support the sentence, provided accused be confined at a 
place other than a penitentiary. 

-s-





WAR DEPAR'l\!ENT 
In the Office ot The Judge Advocate General 

Washington, D. c. · (235) 

Board ot Review 
CM 212412 

OCI 2 0 1933 
U N I T Ji: D S T A T E 8 ) HAWAIIAN DIVISION 

) 
Te ) Trial by o.c.u., convened at 

) Schofield Barracks, T. H., 
Frbate JACK c. KING ) August 10, 1939. Dishonorable 
(6376SST), Company L, ) dischar~e and confinement tor 
19th Intantry. ) thirty (30) years. Penitentiary. 

HOLDING by the BOARD OF REVIEW 
FRAZER, CAMPBELL and SCH.LANT, Judge Advocates. 

-----------------· 
l. The record of trial in the case ot the soldier named above 

has been examined by the Board ot Review. 

2. '1'be accused stands convicted ot (a) malicious conversion 
of an automobile at Schofield Barracks, T. H., on or about July 2, 
1939, in violation ot section 6o70, Revised laws ot Hawaii, 19351 
(b) unlawfully and maliciously, without her consent, on or about 
July 2, 1939, abducting, carrying away and detaining one Barbara 
Hodgeman, a temale child about three and one-halt years of age; and 
(c) unlawfully and maliciously, on or about July 2, 1939, assaulting 
Barbe.ra Hodgeman, a female child, under the age of twelve years, with 
intent to ravish, carnally abuse and know the said child, in viola
tion ot section 6245, Revised La.YS ot Hawaii, 1935. The first or 
these offenses is punishable by confinement for five years under 
section 6o70, Revised I.an or Hawaii, 1935. As paragraph 104 sot 
the Jlanual tor Courts-Martial contains no maximum punishment for this 
offense, a period of five years confinement is considered legal. The 
second offense referred to, in effect, charges the oftense ot ab
duction, which is a violation ot section 6230, Revised laws ot Hawaii, 
1935, and under said section 6230, confinement for three years ie 
authorized upon conviction of abduction. The Executive Order pro
Tide• no maximum punishment tor this offense, consequently three 
years confinement is considered the legal maximum punishment impos
able. The third offense above set forth is punishable by confine
ment at hard labor !or twenty years, as authorized by paragraph 
104 tot the Manual tor Courts-Martial, it being a conviction of 
an assault with intent to colllllit rape. 

http:Barbe.ra
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3. For the reasons stated, the Board of Review holds the 
record ot trial legally sufficient to support only so much of 
the 1entence as involves dishonorable discharge, forfeiture ot 

.all pay and allowances due or to become due, and confinement 
·at hard labor for twenty-eight years. 

Judge Advocate. 



\7.An DEPimT:,.:nrr 
In the Office ot The Judge Advocate General 

Washington, D. c. (2.37) 

Board ot Review 
cu 212SOS 

OEC 1 9 1339 
UNITED STATES ) HAWAIIAN DEPARTMENT 

) 
) Trial by G.C.M., convened at 
) Schofield Barracks, T. ·H., 

Private ERNEST L. TIPTON ) September 18, 1939. Dis
(6944376), Service Com ) honorable discharge and con
pany, 21st Infantry. ) finement for thirty-five 

(35) years. Penitentiary. 

HOLDING by the BOARD OF REVIEW 
HOOVER, CAMPBELL and OOHLANT, Judge Advocates. 

1. The record ot trial ot the soldier named above has been ex
amined by the Board or Review. 

2. The accused was tried upon the following charges and specif
ioationsa 

CHARGE Ia Violation of the 93rd Article of War. 

Specifications In that Private Ernest L. Tipton, Ser
vice Company, 21st Infantry, did, at Schofield 
Barracks, Territory of Hawaii, on or about August 
14, 1939, with intent to do her bodily harm, com
mit an assault upon Patricia Mae Springer by un
lawfully and feloniously choking her and striking 
her on the head and face with his fists. 

CHARGE II1 Violation of the 96th Article or War. 

Specifications In that Private Ernest L. Tipton, Ser
vice Company, 21st Infantry, did, in violation ot 
Section 6olO, Revised I.e.n ot Hawaii, 1935, at and 
in the vicinity of Schofield Barracks, Territory 
of Hawaii,,on· or about August 14, 1939, wrongfully 
and unlawfully kidnap Patricia Mae Springer, a 
child under the age of eleven years, by forcibly 
and without authority ot law, seizing, imprison
ing, detaining and carrying away the said Patricia 
Mae Springer with intent to cause her to be secreted 
within the Territory or Hawaii against her will. 
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Accused pleaded not guilty to and was found guilty of the charges 
and specifications. No evidence of previous convictions was intro
duced. He was sentenced to dishonorable discharge, forfeiture of 
all pay and allovm.nces due or to become due, and confinement at 
hard labor for thirty-five (35) years. The reviewing authority ap
proved the sentence, designated the United States Penitentiary, 
McNeil Island, Washington, as the place of confinement, and for
warded the record of trial for action under Article of War 50-,}. 

3. The record of trial shows that at the place and time al
leged in the specification, Charge I, accused assaulted Patricia 
Mae Springer, a female child ten years of age, by striking her 
about the head and face with his hands and choking her with such 
severity as to cause marked and prolonged swelling and discolora
tion about her face and throat and considerable nervous shock. 
Thereupon, as alleged in the specification, Charge. II, accused 
forcibly seized and led or carried the child away against her will 
and detained or imprisoned her for about two hours during an after
noon within and in the vicinity of Schofield Barracks, T. H. The 
only questions requiring consideration here are whether the evi
dence is legally sufficient to show a specific intent by accused 
to do the child bodily hana as found under the specification, 
Charge I, and to show a specific intent to cause the child to be 
secreted within the Territory of Hawaii as found under the specif
ication, Charge II, and whether the record of trial is legally suf
ficient to support the sentence. 

4. It was announced by the trial judge advocate prior to the 
introduction of evidence that "no question of rape or similar of
fense has arisen" (R. 7). The record of trial contains nothing 
suggestive of a sexual motive. Neither is there in the record any 
suggestion of a purpose by accused to hold the child for ransom or 
reward or to transport her beyond the Territory of !Iawaii. 

' 

s. The evidence may be 8Ulllllliarized as follona 

From about 12 noon to about 3130 p.m., August 14, 1939, 
accused attended a beer party in the 21st Infantry quadrangle at 
Schofield Barracks, T. H., and consumed a quantity of beer (R. 14, · 
15). He also drank beer in the 21st Infantry restaurant (R. 17, 90). 
At about 3130 p.m., in the company of a Private Walters, he left the 
quadrangle en route to the Artillery section of the post and walked 
along Waianae Avenue to the vicinity ot a depression known as Garden 
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Gulch, which was crossed by the Avenue (R. 15; Ex. 2). Before reach
ing Garden Gulch the two men "were wrestling around" (R. 15) and 
Walters picked accused up and carried him "across his shoulders like 
a bag of meal" (R. 15, 16, 87) for about "half a block" (R. 16}. 
Reaching Garden Gulch the two walked down into it (R. 90). 'While 
Walters was carrying accused as described, an officer observed them, 
concluded they were drunk, and stopped to investigate. Accused dis
appeared but the officer accosted ffi:tlters and ordered him to report 
to his company. The officer also called to accused who was then in 
the gulch but he did not respond (R. 87, 88). Accused testified 
that at this time he was drunk, and that involuntarily he "rolled 
down in the bottom of the gulch" and laid there (R. 90, 91). 

At about 3130 p.m., the child Patricia was given permission 
to play tennis with a fifteen year old boy, Charles Morgan, at the 
21st Infantry tonnis courts. At about 3145 p.m., Patricia's parents 
drove to Honolulu (R. 25, 54). From the vicinity of the tennis courts 
the two children rode their bicycles into Garden Gulch near a pistol 
range where they busied themselves picking up bits of lead. It 
started to rain and the two entered a nearby cabin (R. 37, 55) located 
approximately 1200 feet from the point at which accused had descended 
into the gulch (Ex. 2). Patricia went outside the cabin to pick up 
some tennis balls which had been dropped whereupon accused ran up to 
and attacked her (R. 38, 55). She cried and screamed. The boy 
Charles saw the attack, shouted to accused without effect, and went 
for help. Looking back he saw accused forcibly leading or dragging 
Patricia. Accused staggered as he walked, and Patricia stumbled or 
staggered. Charles thought accused was drunk (R. 55-62). 

Patricia testified that accused (R. 50) struck her with his 
hands about her face, head and back about ten times and choked her. 
She was on the ground at one time during the attack. She did not 
think accused said anything at this time (R. 38). She tried to es
cape but he restrained her (R. 38, 39). She did not later try to 
run away because accused "said he had a gun, and I didn't want to 
get shot with that" (R. 48). She did not, however, believe she saw 
a gun in accused's pocket {R. 49). After the assault accused and 
witness went along the bottom of the gulch, then "across the high
way (Kamehameha Avenue) and in some bushes" in a "sort of a valley" 
(R. 39). They stopped at a large concrete culvert, photographs of 
which witness identified (R. 40; Exe. 3, 4, 5). Accused lifted 
her up and sat her on a "ledge", apparently on the edge 0£ the cul
vert. He went a few feet below and took off his undershirt. They 
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then· made their way around the culvert acroas a small stream and 
into a pineapple field (R. 40, 41). It was raining, the ground 
was slippery and witness fell down several time• (R. 47). Accused 
held her arm or band most of the time (R. 46). She asked accused 
why he struck her and he said "he was sorry. He said the police 
would be coming after him, and he had to use me as a shield, and 
that he would bring me back in about three day•" (R. 41). He al• 
so said the •policemen were going to get him, and he said he would 
be as good as dead because he couldn't get oft the island" (R. 44). 
Witneas aaked accused "why he hit me so hard, and he said he tried 
to knock me out ao I wouldn·• t screMI" (R. 46). Accused asked wit-
ness her father's name but she refused to give it unless accused 
agreed to take her home (R. 44). He said he was going to take 
witnen home and "might till" her rather "lrhen he didn't mean to". 
In the pineapple field the two • Just walked along" and accused took 
a tn pin•pplN. Accused said he "knew a friend, and he ea.id we 
would stay in hil house, and I aaida 'It he knn you had done some
thing he migM kill you', and he said the friend wouldn't". Having 
reached a 1111&11 houae the two sat down and rested (R. 42). Here 
accused again ulced the name of witness' father and witneH again 
refused to tell him unless accused agreed to take her home (R. 44). 
Leaving the small house they went further through the pineapple 
field and "into the woods, and there was a big pond (apparently 
north fork of Wahiawa Reservoir) and we sat near the edge of it in 
some bushes•. Accused attempted or proposed to make a tire but his 
•matches were wet, and he said he might kill himself,' and I told 
him not to" (R. 42). Witness asked accused where his knife was, 
and accused replied that he had "left his things back at the little 
shack" (R. 44). After reaching the pineapple tield accused did not 
threaten witness (R. 42, 43). He said he would take witneas "back 
home, but not too close because the police would get him" (R. 42), 
and said he might take her ·to the gulch where he found her (R. 43, 
44). Accused then started back towards Schofield Barracks leading 
witnees by the hand part of the time.(R. 47). He told rlt,less they 
would stay in the little house 'lihere the1 ·had rnted •until .u· got· 
darker and then go on further• (R. 44). While :they were. walling 
towards home the milite.ry police ran after and. caught accuaed ·(R. ·43). 

Three or tour days after the occurrencee described Patricia 
Y11tnt with her father, Captain Robert K. Springer, J.A.G.D., and others, 
over the route which, as ehe recalled, she and accused had travereed 
(R. 28-31, 51, 52). Captain Springer, testifying, marked on a nap 
received in evidence as Exhibit 2, the approximate route thus re
traced (R. 31). He also identified an undershirt found in the 1 
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vicinity of the culvert (R. 31, 32), and identified clothing worn 
by his daughter on August 14 (R. 26, 27). 

An enlisted man, a member .ot a searching party, testified 
that at about 6130 p.m., his party "caught" accused while he ~a 
walking with the child towards Schofield Barracks at a spot in a 
pineapple field about one hundred yards from a reservoir. Accused 
"acted dopey", but said he was going back to Schofield Barracks to 
give himeelt up, and that "he wasn't any good, and that they ought 
to kill him" (R. 78-80). 

Private Walters, with whom, as related above, accused 
entered Garden Gulch after the beer party, testified that accused 
was drunk when witness last eaw him (R. 8). This witnees, prior to 

. the trial, had stated that accused "was feeling good but wasn't 
drunk". "He was more sober than I was" and talked eensibly (R. 91 
Ex. 1). Two medical officers testified that they examined accused 
at about 6130 p.m. Both found him to be drunk (R. 63, 70). One 
of these officers testified that he did not believe that accused 
at the time or the examination or two or three hours previously, 
was so drunk as to be incapable of entertaining a criminal intent 
(R. 64). 'l'he_ other medical officer testified that he found alcohol 
present in the blood of accused in the amount of two milligrams ot · 
alcohol per hundred cubic centimeters of blood (R. 70), a "moderately 
high" content indicative of "acute alcoholism". Thia witness con
sidered it ~highly improbable to answer in detail the condition of 
any person three hours preceding" and could not say whether it was 
possible that three hours prior to the examil'lation accused wa1 10 
drunk that his ability to dif!erentiate between right and wrong was 
impaired (R. 71)• 

An officer of a military police company testified that ac
cused made a norn statement and aigned it in witness' presence at 
about 8 or 8130 p.11., on August 14 (R. TS). Witness did not ob
eerve any odor of alcohol on the breath or accused at the time and 
paid no attention to hie 1tate of sobriety (R. 1S, 76). In hi1 
etatement (Ex. 10) after he had been warned that he wae not re
quired to say anything and that what he aaid might be uaed against 
hia, accueed stated in m.terial parta 

"At about 12100 Noon, .Auguet 14, 1939, I etarted 
dri.Jlking beer at Service Company, 21st Infantry, at a 
dinner and beer party given by the company for Organ• 
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ization Day. After drinking beer there another soldier 
and I went to the 21st Infantry Restaurant and had some 
more beer there. The man I waa with said he had a 
friend up at the Field Artillery. We walked as far a• 
the Nurses Quarters and took a leak in the gulch. The 
next thing I remember 1s coming out of a pineapple field 
in back of Kemoo'•• I noticed that there was a girl with 
me. Sle started talking that she wanted to go home. She 
said that she wa1 aore because I had hit her. I do not 
remember hitting her. I told her that I would see that 
she got home and started walking towards Schofield. We 
soon saw some soldiers from the 35th Intantry and they 
took us to the ma.in road where I was turned over to the 
Military Police and taken into the MP Headquarters.• 

Accused testified that when he went into Garden Gulch he 
"was the drunkest I have ever been since I have been in the army" 
(R. 90). After he rolled into the bottom or the gulch -

"I don't know, air, whether I went to sleep, or what 
happened, but I do remsnber that when I came to I was 
in the pineapple field with this girl, and it all 
seemed like a dream at first. I didn't know how she 
got there, nor anything. She told me I had hit her, 
and I remember telling her I was sorry I had hit her, 
but I said I would take her back home." (R. 91.) 

Accused did not know where the child lived, but she asked him to take 
her to the vicinity of the 21st Inra.ntry tennis court or playground. 
Accused did not remember that he intended to strike her or make her 
go any place with him (R. 91, 92). At the time of his arrest he did 
not see the soldiers as they approached him (R. 95). 

6. · The nidence wmustake.bly shows that accused was drunk at 
the time of the assault upon the child Patricia. His behavior and 
the alcoholic content of his blood were indicative of a considerable 
degree of drunkenness and his acts taken as a whole were so inex
plicable as to suggest that he was mentally incapable of entertain
ing a specific intent to do the child bodily harm as charged. He 
was, on the other hand, manifestly capable of such physical self• 
control as to enable him effectively to commit the assault and hie 
acts and subsequent remarks explitnatory of the assault were not so 
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irrational aa to be wholly inconsistent with the normal presumption 
that he we.a capable of intending what he unmistakably did do and 
what he coherently declared he was seeking to do, that is, inflict 
aerioua bodily injury. The evidence is legally sufficient to es
tabliah the specific intent charged and to support the findings of 
guilty of Charge I and its specification. 

7• The Board ot Review does not find in the evidence any 
adequate basis for an inference that in seizing, carrying away, im
prisoning and detaining the child accused intended to cause her to 
be secreted within the Territory of Hawaii as found by the court 
under the.specification, Charge II. The word "secrete" is defined 
by Webster's New International Dictionary as "to keep secret or hid
denJ to keep from general knowledgeJ esp., to deposit in a place of 
hiding; to hide; concealJ as, to secrete stolen goodsJ to secrete 
one'• self". As compared to "hide", secrete means "to deposit in 
a place ot close hiding" (see "hide", Webster's New International 
Dictionary}. The word •secrete" thus connotes a positive act to 
prevent discovery. The requirement of the Hawaiian Statute defining 
kidnapping that there be a specific intent to cause the victim to be 
secreted would be without force if mere seizure, imprisonment, de
tention or asportation constituted the offense. Seizure, imprison
ment, detention or asportation resulting in some slight element of 
concealment wholly incidental to another purpose inconsistent with 
concealment will not suffice to ground an inference of intent to 
cause the victim.to be secreted. 

There is proof that accused restrained, imprisoned and 
carried away the child in the sense that he forcibly and unlawfully 
compelled her to accompany him and thus deprived her or her liberty 
of movement. He did not attempt to hide or secrete the child in 
the sense of depositing her in a place of hiding. He did not at 
any time declare a purpose to hide or secrete her. The re~ord is 
barren of any suggestion of a design by accused which would in 
reason lead him to hide or secrete the child. The acts and words 
of accused in their reasonable aspect most unfavorable to him show 
that he intended to detain or imprison the child to the end of using 
her as a "shield", a defense against hie own apprehension by the 
police for drunkenness or some like or.related offense, possibly in 
the home of a friend and possibly for as long as three days. This 
he could do, in his belier that he was sought by the police, with
out intending to hide or secrete her. He could not indeed carry out 
his declared purpose to use the child as a defensive "shield" - use 
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her, presumably, to stand betwqen hl.nl and the police, if she were 
secreted or hidden a'lll-ay. Accuifed's drunken meanderings with the 
child in what may have been relatively unfrequented localities 
were consistent with his announced purpose to keep her with him 
as a "shield" but may not fairly be interpreted as a search for 
a hiding place for her. Such elements of concealment as might 
have resulted from these meanderings were slight and entirely in
cidental to the avowed purpose of accused to use the child as a 
"shield". As observed, these possible elements of concealment 
were inconsistent with that avowed purpose. 

v.hatever the inference of intent which mie}lt normally 
be drawn from the acts and words of accused, a true comprehension 
of the significance of those acts and words may not be had without 
considering them in relation to his abnormal state. Only when so 
considered does his conduct assume an understandable pattern. This 
pattern is that or a drunken venture of self-defense devoid of any 
real evidence of a positive intent to hide away or secrete the child. 

The Board. of Review, in scrutinizing proof and the bases 
of inferences does not weigh evidence or usurp the functions of 
courts and reviewing authorities in determining controverted questions 
or fact. In its capacity of an appellate body, it must, however, in 
every case determine whether there ia evidence of record legally suf
ficient to support the findings of guilty (A.W. 5oi). If any part 
of a finding of guilty rests on·e.n inference of fact, it is the duty 
of the Board.of Review to determine whether there is in the evidence 
a reasonable basis for that inference (CY 150828, Roble!J CM 150100, 
Bruch; CM 150298, Johnson; CM 151502, ~; CM 152797, !!!n.!; CM 
154854, Wilson; CM 156009, ~; CM 206522, Young; CM 207591, ~, 
Ji !J:.). The following has been quoted, wjth approval, by the Board 
of Review (CM 197408, McCrimon{ CY 206522, Young; CM 207591, ~, 
Ji !Y;•) I 

"We must loot alone to the evidence as we find it in 
the record, and applying to it the measure or the law, 
ascertain whether or not it fills that measure. It 
will not do to sustain convictions based upon sus
picions or inadequate testimony. It would be a danger
ous precedent to do so, and would render precarious the 
protection which the law seek!-,to throw around the lives 
and liberties of the citizen."J (Buntain v. State, 15 
Tex. Appeals, 490.) -
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The Boe.rd ot Review ie of the opinion that the evidence 
is legally sufficient to support only so much of the finding ot 
guilty of the specification, Charge II, as involves a finding that 
accused did at the place and time alleged forcibly and without 
authority of law, seize, imprison, detain and·carry away Patricia 
Mae Springer, a child under the age of eleven years, against her 
will. 

8. The maximum punishment by confinement authorized by para
graph 104 ~, Manual for Courts-l!artial, for the offense of assault 
with intent to do bodily harm, of which accused was found guilty 
under Charge I and its specification, is confinement at hard labor 
for one year. There remains for consideration the maximum punish
ment which may legally be imposed for the offense of which accused 
was properly found guilty under Charge II and its specification. 
This latter offense is the equivalent of the common law crime ot 
f'alse imprisonment which may be defined as "an unlawful physical 
restriction of corporal liberty". The place of imprisorunent is not 
material. No element of specific intent is involved (sec. 777, 
Wharton's Criminal I.aw, 11th ed.; sec. 748, Bishop's New Criminal 
I.aw; sec. 486, Mclain on Criminal law; 25 Corpus Juris, 571). 

9. Neither the offense of false imprisonment nor any closely 
related offense is listed in the table of maximum punishments con
tained in parE.graph 104 s, Manual for Courts-Martial. Neither is 
this offense specifically denounced by the Criminal Code of the 
United States or by the Code of the District of Columbia. Section 
7, title 6, of the Code of the District ot Columbia, however, pro
vides• 

"7• Punishment for offenses not covered~ 
provisions .Q.f code. - i'hoever shall be convicted of 
any criminal offense not covered by the provisions 
of any section of this code, or of any general law 
of the United States not locally inapplicable in 
the District of Columbia, shall be punished by a fine 
not exceeding one thousand dollars or by imprisonment 
for not more than five years, or both." 

Common law crimes are assimilated by and are punishable under this 
section (Palmer v. Lenovitz, 35 App. D.C. 303). It follows that the 
offense of false imprisonment, a crime at cotll'.llon law, falls under 
this section. 
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Para.graph 104 .s:, of the :Manual for Courts-Martial pro
vides that offenses the punishment for which is not otherwise 
therein prescribed "remain punishable as authorized by statute 
or by the custom ot the service". The "statute" thus mentioned 
has heretofore been construed to include "any Federal statute of 
general application or*** the Code of the District of Columbia, 
***in the order named" {CM 210762, Valeroso; see also CM 145155, 
Gambrill CM 145266, ~; CM 159983, k:acCormack; CM 162435, Huston; 
CM 199369, Davi1)• In a recent holding (CM 212056, ~), the 
Board ot Review made observations to the effect that the Code of 
the District of Columbia is not controlling, but persuasive only 
as to limits of punishment. These observations were not, h~~~ver, 
necessary to the holding. 

Beyond the fact that the quoted clause of paragraph 104 .s:., 
l!anual for Courts-Martial, has for many yearfl been interpreted to 
include the Code of the District ot Columbia, ~here are other cogent 
reasons for adhe,rence to such view. A purpose of Article of War 45 
authorizing the President to fix maximum limits ot punishment was 
no doubt that of inducing "unifurmity in the penalties adjudged by 
courts-martial in similar cases" (Winthrop's Military le.wand 
Precedents, reprint, p. 395). The limitations by reference to 
statutes enacted by the Congress accomplish such a purpose. In 
view of the narrow scope of the Criminal Code, adoption of the Code 
ot the District of Columbia materially widens the field of uniform 
limitation. It is but reasonable to assume, moreover, that in 
broadening and making uniform his limitations of punishments through 
reference to statutes, the President intended to include all statutes 
of the Congress, at least those applicable within the Continental 
United States, containing congressional expressions as to suitable 
punishments. The territorial scope of the Code of the District of 
Columbia is more limited than that of the Criminal Code but is of 
great if not equal value as a guide to'what the Congress has deemed 
appropriate punishments. Persuasive, also, by analogy, is the fact 
that Article of War 42, in authorizing penitentiary confin~ent by 
reference to other statutes authorizing certain punishments, recog
nizes the law of the District of Columbia as of equal rank with 
statutes or the United states of general application within the 
Continental United States. 

By the observations of the Board of Review in the Smith 
ease {CM 212056), above referred to, it was suggested that the 
clause of paragraph 104 £ of the Manual in question should not be 
interpreted to refer to the Code of the District of Columbia be
cause that code is not applicable!& proprio vigore and is not made 
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applicable by some other statute or competent order to courte-me.rtial. 
This view is hardly tenable tor the reason that the Criminal Code, as 
well as the Code ot the District of Colw.abia, does not have any force 
~ proprio vi~ore and is not made. applicable by other statute or com
petent order otter than paragraph 104 .£, M.C.M.) with respect to 
maximum authorized punishments to be adjudged by courts-martial, and 
it neither of these codes is applicable, the clause in question be
tomes eubstantially ineffective and mea.nir.gless. 

Article of War 96 provides thats 

"***all crimes or offenses not capital, of' which per
sons subject to military law may be guilty, shall be 
taken cognizance of by a general or special or summary 
court-martial, according to the nature and degree ot the 
offense, and punished at the discretion of' such Court." 

hragraph 152 .£ of' the Manual f'or Courts-Martial interprets the crimes 
mentioned in this article as being those -

"* * * cor:unitted in violation of public law as enforced 
by the civil power. The 'public law' here in contem
plation i.ncludes that enacted by Congress or under the 
authority of' Congress. For example, it includes (but 
only as to violations within their respective juris
dictions) the Code of the District ot Columbia, and the 
laws of the several Territories and poeseesions of the 
United States." 

Thie interpretation as to local application of the Code of the District 
ot Columbia, relates only to offenses cognizable by the article and does 
not directly or by implication affect the provisions of law and or the 
Manual relating to maximum punishments. 

It is to be observed that the above-quoted clauee of paragraph 
104 c of the Manual for Courts-l!artial provides, in addition to the lim
itations by reference to "statute", that offenses the punishment of which 
i• not otherwise prescribed remain punishable ae authorized by the "cus
toa of the service". The Board of Review, in holding that punishment 
adjudged by a court-martial (for an indecent assault upon a child in vio
lation ot Article of War 96) was limited to the maximum fixed by a statute 
ot the Code of the District of Columbia tor an analogous offense, has 
etateda 
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"***It is the custom of the service, where no limit 
of punishment for an offense is specifically prescribed 
in the Executive Order, to follow Congressional expres
sion of what constitutes appropriate punishment.***·" 
(CM 199369, De.vip.} 

The Board of Review holds that the maximum authorized 
punishment by confinement for the offense of which accused was prop
erly convicted under the specification, Charge II, is confinement at 
hard labor for five years, the maximum punishment by confinement 
authorized by section 7, title 6, of the Code of the District of 
Columbia. Confinement in a penitentiary is authorized for this of
fense, recognized as an offense of a civil nature and so punishable 
by penitentiary confinement by section 7, title 6, of the Code of the 
District of Columbia. 

10. For the reasons stated, the Board of Review holds the 
record of trial legally sufficient to support only so much of the 
finding of guilty of the specification, Charge II, as involves a 
finding that accused did at the place and at the time alleged forcibly 
and without authority of law seize, imprison, detain and carry away 
Patricia Mae Springer, a child under the age of eleven years, against 
her willJ and legally sufficient to support only so much of the sen
tence as involves dishonorable discharge, forfeiture of all pay and 
allowances due or to become due, and confinement at hard labor for 
six years in a.penitentiary. 

Judge Advocate. 
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WAR DEPARTMENT 
In the Office ot The Judge Advocate General 

Washington, D. C. (249) 

Board ot Review 
CM 212634 

APR ~ ~~~O 
U N I T E D S T A T E S ) SECOND CORPS AREA 

) 
To } Trial by G.C.M., convened at 

) Governors Island, New York, 
General Prisoner GROVER ) September 18, 27, 28, October 
C. BERGDOLL. } 4 and 5, 1939. Dishonorable 

) discharge and confinement for 
) two (2) years. 
) Disciplinary Barracks. 

HOLDI~G by the BOARD OF REVIEW 
HOOVER, CAJJPBELL and SCHLANT, Judge Advocates. 

1. The record of trial in the case of the prisoner named above 
has been examined by the Board ot Review. 

2. Under Charge II and its specification accused was found 
guilty of desertion on or about May 21, 1920, terminated by ap
prehension on or about May 25, 1939, in violation or Article of War 
58. The record of trial is legally sufficient to support the find
ings of guilty under this charge and specification and the sentence 
as approved and reduced by the reviewing authority is legally author
ized, under the Executive Order of December 10, 1920 (par. 349, M.C.M., 
1921), for the offense involved in these findings. 

3. Under Charge I and its specification accused "Was found guilty 
of escape on or about May 21, 1920, in violation or Article of War 69. 
Upon arraignment on September 18, 1939, accused pleaded the statute 
of limitations (A.W. 39) in bar of trial (R. 27). 

With respect to the plea in ba.r of trial, the prosecution 
contended, among other things, that accused was absent from the ter
ritorial limits of the United states from about May 22, 1920, to May
25, 1939, and that under the terms or Article or War 39, the period 
of such absence was to be excluded in computing the period of limita
tion prescribed by tg.at article. To prove the absepce asserted the 
prosecution introduded evidence of the departure or accused from the 
United States on the day following his escape, about May 22, 1920 
(R. 30-33), of his subsequent presence in Germany shortly after his 
departure (R. 34, 38, 39) and again in 1934 (Pros. Ex. 1) and or his 
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return to the United States on May 25, 1939 (R. 44). Accused tes
tified that he returned to the United states via Canada under the 
assumed names of Jose£ Amann and Bennet Nash, in June, 1929, and 
remained concealed in his mother's home in Philadelphia, Pennsyl
"18.nia, until he departed for Germany about May, 1933; and that he 
again returned Tia Canada to his mother's home in Philadelphia, 
under the assumed names of Bennet Nash and John Sparks, about 
October, 1935, and remained there in concealment until about October, 
1938 (R. 56-61, 74-79, 85-89). Witnesses for the defense, including 
the mother (R. 105, 106), wife (R. 123, 125}, a sister-in-law (R. 138), 
a brother (R. 164), two children of accused (R. 173, 174, 180), a 
household servant (R. 145), and tYO persons not related to or resid
ing with accused (R. 146, 147, 155, 156), testified in partial direct 
corroboration of the testimony by accused as to his presence in 
Philadelphia during the two periods described. Certain evidence, 
testimonial and documentary, tending to corroborate the testimony 
of accused as to hie entries into the United States in 1929 and 1935 
(Det. Exe. 6, 10, 11, 21-33), and departures therefrom in 1933 and 
1938 (R. 64, 66, 222, 224; Def. Exs. 4, 5, 19, 201 Pros. Exe. 2, 3), 
were also introduced. A special agent of the Federal Bureau of In
Testigation testified for the prosecution that on many occasions be
tween 1920 and 1939, he had watched the home of the mother or ac
cused and had entered it at times but had not seen accused (R. 268-
281). Evidence was also introduced that in 1934, in Stuttgart, 
Ger:nany, accused declared in an application for a passport s1rorn 
to before a United States Consul that he last left the United states 
in May, 1920 (Pros. Ex. l)J and that ship manifests relating to the 
departures of the accused from the United states (Pros. Exe. 2, 3) 
contained recitals apparently based on information furnished by ac
cused (R. 226), that he had arrived in the United States six days 
before his departure in 1933 (Proa. Ex. 2) and about fourteen months 
before his departure in 1938 (Proa. Ex. 3). 

The law member, without objection by any member or the 
court, overruled the plea in bar of trial, stating in pertinent parts 

"The statute ran from the date the accused waa remoTed 
from the Bremen, May 25, 1939, to the date of the arraign
ment of accused before this court, September 18, 1939, a 
period ot a week less than tour months. 

"Of the period from the date of escape, May 21, 1920, 
to the date accused was removed from the Bremen, May 25, 
1939, the evidence shows that he was either (1) beyond the 
territorial jurisdiction of ths United states, (2) was in 
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concealment in his house in Philadelphia, or (3) was 
en route between his home in Philadelphia, and the 
borders of the United States. 

"The period of absence from the territorial juris
diction o! the United States is clearly excepted from 
the running of the two year period provided for in the 
statute, by the language of the second proviso of Article 
of War 39. 

"As to the period during which the accused was shown 
to be within the territorial limits of the United States, 
prior to May 25, 1939, the testimony -- including that of 
accused himself -- clearly shows that he entered and de
parted from the United states under an assumed name and 
that during the entire period of his residence in his 
home in Philadelphia, he secreted himself in his home and 
avoided seeing any friends or acquaintances outside of his 
own family -- except the cleaning woman, and was in effect, 
and in fact, a fugitive from justice. 

"It is clear, in my opinion, that during the periods 
of such residence in his home, there existed a 'manifest 
impediment' whereby the accused was not amenable to mili
tary justice, within the meaning of the second proviso of 
Article of War 39, and that the statute did not run in his 
favor during the two such periods of residence. 

"If any doubt as to the application of the statute 
exists as to any period, it is to that period which is the 
sum of the five periods -- no one of which exceeded a week 
and all in the aggregate did not exceed one month~ while 
accused was en route between Philadelphia 'and the border 
of the United states. In each such case he entered or left 
the United States fraudently and under an assumed name. Tho 
evidence, in my opinion, does show the existence or a 'man
ifest impediment' within the meaning of the thirty-ninth 
Article or liar, during those periods en route. 

"In my opinion, the statute of limitations with respect 
to the charge or escape from confinement has run in favor o! 
the accused only for an aggregate period or loss than five 
months of the required two years." (R. 366-368.) 

Neither the law member nor the court made any declaration during the 
trial which may be construed as an express determination or finding 
as to whether accused was in the United States for more than two 
years between the time of his escape and the time of his arraign-
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ment, the period of limitation prescribed by Article of War 39. 
The ruling of the law member may conceivably be construed as a 
deten:iination that accused was in the United States during the 
periQds covered by his testimony, but the Board of Review finds 
nothing in this ruling or elsewhere in the record of trial to 
justify a conclusion that the law member or the court intended to 
detennine that accused was not within the United States for more 
than two years between the time of his offense and the time of his 
arraignnent. If the court had intended to determine that accused 
was not in the United states for more than two years between the 
time of r.is escape and the time of his arraignment, it is but 
reasonable to assume that it would have expressly stated such de
tennination or would have stated merely that the plea was over
ruled, for either course would have been conclusive upon the plea 
and would have rendered unnecessary any consideration of other 
questions relating to the plea. Inasmuch as the ruling quoted 
purported fully to dispose of the plea in bar of trial upon the 
ground that durir.g his presence in the United States accused was 
a fugitive from justice and that this circumstance constituted a 
manifest impediment to the running of the statute of limitations, 
the findings of guilty raise no inference of a finding by the 
court upon the issue of fact in question other than as indicated 
by the ruling. It follows that as the record of trial stands it 
does not contain any determination or finding by the court as to 
whether accused was present in the United States for more than 
two years between the time of his escape and the time of his ar
raigmnent, unless it be a determination that he 'I/as so present. 

4. By letter from the Acting The Judge Advocate General, 
dated February 21, 1940, the record of trial was returned to the 
reviewing authority, the Commanding General, Second Corps Area, 
suggesting that~· the record be returned to the court for pro
ceedings in revision for the purpose of correcting it to show the 
finding of the court with respect to the fact of the presence or 
accused within the United States subsequent to his escape and prior 
to his arraigmnent, if such finding was reached at the trial, or, 
if such finding was not reached at the trial, to make and record in 
the course of the proceedings in revision such a finding ot fact; 
or~. that the findings of guilty of Charge I and its specification 
alleging escape be disapproved. By 1st Indorsement upon this let
ter, dated !.'.arch 19, 1940, the reviewing authority returned the 
record of trial to the Acting The Judge Advocate General without 
adopting either of the suggestions. In his indorsernent the review
ine authority stated, among other things, that he believed that the 
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evidence presented by the defense in support of the plea in bar of 
trial was unworthy of belief. 

5. The ruling by the court that the alleged concealment ot ac
cused during his presence in the United States constituted a mani
fest impediment to the operation of the statute of limitations was 
erroneous. The Board of Review is in full accord with·the views of 
the Acting The Judge Advocate General expressed in his letter to the 
reviewing authority, above referred to, as follows: 

"***Article of War 39 provides, in pertinent 
part -

"'***That the period of any absence of 
the accused from the Jurisdiction of the United 
Stat·es, and also any period during which by 
reason of some manifest impediment the accused 
shall not have been amenable to military justice, 
shall be excluded in computing the aforesaid 
periods of limitationss * * *·' 

The term 'manifest impediment' thus used in the article has 
been authoritatively interpreted to mean something other than 
mere -

"' want of evidence, or ignorance as to the of
fender or offense by the military authorities, 
but it means something akin to absence, want of 
power, or a physical inability to bring the party 
charged to trial. A "manifest impediment" does 
not exist where the military authorities, by 
reasonable diligence could make such party amen
able to justice; and any concealment of the evi
dence of his guilt, or other like fraud on his 
part by which the prosecution is delayed until 
the time of the bar has run does not in and of it
self deprive him of the benefit ot the statute 
(14 Op. Atty. Gen. 265).• (P. 211, M.C.M.) 

See also In re Davison (4 Fed. 5071 Winthrop, Milits.ry law 
and Precedents (reprint),, 257.) The above-quoted language 
of the Attorney General was used in a CJl88 in which a de
serter had concealed himself by fraudulently enlisting under 
an alias in a regiment other than his own. The Attorney Gen
eral held the statute had run. This office has never held 
that fraudulent concealment or the 'Whereabouts or the offender 
amounted to a manifest impediment to operation of the statute. 
It has, h01rever, held that a mare allegation that the where-
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abouts of the offender was unknown to the military author
ities is not a good averment of a manifest impediment (Dig. 
Ops. JAG 1912, P• 171}. An example of a manifest impedi-

. ment within the meaning of Article of War 39 may be found 
in an impediment to trial by court-martial arising through 
detention. or the accused as a prisoner or war (p. 118, 
M.C.Y., 1921) or through confinement of accused under a 

. sentence legally imposed by a state court (CU 171710, 
~; CM 172791, Gres; P• 118, ll.C.M., 1921}.

•6. Article 8 or the Articles of War of 1806 and 
Article 103 or the Articles of War of 1874, predecessors 
of the present Article of War 39, barred trial of an ac
cused after the lapse or more than two years between the 
commission of the offense and the order for trial ·'unless, 
by reason or having absented himself, or of some other 
manifest impediment' (underecoring supplied) he had not 
been amenable to justice within that period. In support 
of its contention that concealment of accused in the United 
States amounted to a manifest impediment or by virtue of 
some other provision of Article of War 39 tolled the limita
tions of that statute, the prosecution invited attention to 
a series of opinions by this office that the absence re
ferred to in the quoted clause of the old articles might 
include -

"'***an absence by reason of a "fleeing from 
justice,• analogous to that specified in section 
1045, R. S., which has been held to mean leaving 
one's home, residence or known abode within the 
district, or concealing one's self therein, with 
intent to avoid detection or punishment for the 
offense against the United States.· (Dig. Ops. 
JAG 1912, P• 172.} 

It may be noted that this office also held that under the 
old articles the limitation began to run in the case of de
sertion (which always involved a 'fleeing'} only upon the re
turn of the deserter to military cpntrol (Dig. Ops. JAG 1912, 
P• 172). It is to be observed also that by the act of April 
11, 1890 (26 Stat. 54), the Congress amended Article of War 
103 by adding a provision barring trial of an accused for 
peacetime desertion after the lapse of more than two years 
between the commission ot the offense and arraignment 'unless 
he shall meanwhile have abeented himself l!£!E ~ United 
States, in which case the time of his absence shall be ex
cluded in computing the period of the limitation' (under-
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scoring aupplied), thus partially repealing the rule as 
to tolling absence recognized by the opinions on which 
the prosecution relied. 

"7• In the present Article ot War 39, enacted in 
1916 and reenacted-in 1920, the quoted clause ot the old 
articlea which had been construed by this office to in
clude a 'fleeing from justice', was omitted. In lieu ot 
that clause the present atatute provides that the period 
of any 'absence £f. the accuaed ~ ih! jurisdiction of 
1h.t United States' (underscoring aupplied), and any period 
during which by reason or some manif'est impediment the ac
cuaed ahall not have been emenable'to milita~ justice, 
shall be excluded in computing the periods of limitation. 
The enactment ot the preaent statute thus involved entire 
abandonment of the language on which was based the orig
inal rule as to tolling absence, already partially aban
doned (with respect to desertion) by the act of April 11, 
1890. The substituted langua.ge clea~ly and unequivocally 
limits the tolling absence to absence from the j'1risdiction 
ot the United statea. An accused who is physically within 
the territorial boundaries of the United States cannot be 
absent from the juriadiction of the United States. Juris
diction import, legal authority to apply the law (Webster's 
New International Dictionary; Wedding v. Meyler, 192 U.S. 
573; 14 Atty. Gen. 265), and the United States has legal 
authority to apply it1 laws to all persons within its 
territory although, as observed, there may be manifest im
pedimenta to the exercise of its juri1diction with respect 
to such persons. 

"Statutes of limitation in criminal matters must . . 
be interpreted to 'apply to all case, not expressly excepted 
from their operation'(l4 Atty. Gen. 265, 268)1 that is, ex
ceptions cannot be enlarged beyond the plain import of the 
la~ge of the statute (& parte ~, 89 Pac. (Calif.), 
983). The United States Code of Criminal Procedure expresely 
excludes from the benefits or the statute of limitatiQns or 
that code per1ons 'fleeing from justice' (18 u.s.c. 583), 
but this expre1s exclusion is applicable only to prosecutions 
in the civil courts of the United States and is without force 
in court-martial procedure. Except as indicated in paragraph
7, above, equivalent language has never been uBed in our mil• 
itary atatutea ot limitations. 
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"8. During the trial the prosecution made reference 
to the report of a conunittee of the Senate (Rep. No. 130, 
64th Cong., let sees., P• 19) pertaining to a proposed re
vision of the Articles of War in 1916, in which it was 
stated that Article of War 39 (in its present form) had 
been 'modified and simplified', that a change had been 
made in the period of limitation fixed by the original 
article with respect to certain offenses, that a change 
had been made excepting 1rartime desertion, mutiny and 
murder from the benefits of the statute, and that 'in no 
other respect has existing law been changed'. Particular 
emphasis was placed by the prosecution on this quoted re
mark. It is not clear from the entire report that the com
mittee intended by the remark quoted to imply more than that 
changes had not been made in the periods of limitation or 
in the applicability of the statute to specHic offenses 
other than as specially noted. Substantive changes not 
specially noted had in fact been made in that the end of 
the period of limitation had been changed from the time 
of issuing the order for trial (applicable under A.W. 103 
to all offenses other than desertion) to the time of ar
raignment (see A.W. 39), and, as observed above, the language 
with respect to tolling absence had been radically modified. 
?Jhatever may have been the purport of the remark by the coo
mittee, it is entirely clear that a report of this character 
may not be accepted in contradiction of the unmistak~able 
language of the enactment itself (Wisconsin R.R.· Conn:n. v. 
C. B. & Q, R.R. Co 1 , 251 U.S. 563, 588)." 

6. If -the ruling of the law member is construed to show that the 
court intended to find that accused was present in the United States 
for more than two years between the time of his escape and the time of 
his arraignment, the bar of the statute of limitations must be held 
applicable to the offense of escape involved in Charge I and its specit
ication. The determination as to the credibility and weight of the eT
idence submitted upon the issue of fact presented and as to whether 
the prosecution had successfully borne its burden of proving by a pre
ponderance of evidence that the statute of limitations was inapplicable 
(par. 67, M.C.M.), was the exclusive function of the court. The 
opinion of the reviewing authority as to the question of fact raised 
by the plea in ba.r of trial, that is, his view that the evidence pre
sented by the defense in support of the plea was unworthy of belief, 
might properly have been considered by the court had the record ot 
trial been returned to it by the reviewing authority for reconsidera-
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tion, under the authority ot the Manual for Courts-l!artial. There 
was substantial evidence that accused was present in the United 
States tor more than two years between the time of his escape and 
the time ot his arraignment, and the Board or Review cannot escape 
the conclusion that this evidence, it believed by the court, was 
legally aut!icient to justify the court's finding that he was so 
present. There being this substantial evidence to support the tind
ing, the view ot the reviewing authority Yitb respect to the cred
ibility and weight or the evidence would not have been legally bind
ing upon the court (par. 64 !, M.C.Y.). 

7. It the court did not intend to find that accused was in the 
United States as indicated, the only re~ining legally tenable con
struction or the record or trial, as observed above, is that there 
was no determination or finding by the court as to whether accused 
was present in the United states !or more than two years between the 
time ot his escape and t~e time of his arraignment. In such case 
the record must likewise be held legally insufficient to support 
the findings of guilty of Charge I and its specification. The plea 
in bar of trial presented the specific issue of fact and accused had 
the unquestionable legal right to have it determined by the court in 
the manner provided by law. Thia legal right was a substantial one 
going to the very liability of accused to be tried for the offense 
alleged. The failure of the court to make the determination was error 
the injurious effect of which is manifest from its nature. As stated, 
there is substantial evidence reasonably sufficient to support the plea 
in bar of trial. This being so, neither the reviewing authority nor 
the Board or Review now has legal power to supply a determination as 
to the fact in bsue or otherwise to avoid the necessity of s..ich a 
determination by the court. 

8. For the reasons stated, the Board ot Review holds the record 
of trial legally insufficient to support the findings of guilty of 
Charge I and its specification; and legally sufficient to support 
the findings of guilty ot Charge II and its specification and the 
sentence as approved and reduced by the reviewing authority. 

e Advocate. 

- 9 -





WAR DEPARTMENT 
In the Office of The Judge Advocate General 

Washington, D. C. (259) 

Board ot Rniw 
CM 212916 

JAN 2 5 1940 

U N I T E D S T A T E S ) THIRD CORPS AREA 
) 

Te ) Trial by G.C.M., convened at 
) Carlisle Barracks, Pennsylvania, 

J'irst Li•utemnt PHILIP 'f. ) January 3, 1940. Dismiesal and 
HOCKERSMITH (0•18650), Med-) confinement for one (1) year. 
ical Adminirirative Corps. ) 

OPINION ot the BOARD OF REVIEW 
HOOVER, CAMPBELL and SCHLANT, Judge Advocates. 

1. The record of trial in the case of the officer named above 
has been examined by the Board of Review, and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. The accused was tried upon the following charge and specif'
icationaa 

CHARGEs Violation of the 93rd Article of War. 

Specification la In that First Lieutenant Philip W. 
Hockersmith, Medical Administrative Corpe, did, 
at Carlisle Barracks, Pa., between September. 1, 
i939, and November 27, 1939, feloniously Embezzle 
by fraudulently converting to his own use funds 
in the amount of about one hundred four dollar, 
and fiftee~ cents ($104.15), property of' the Of
ficers' Kesa Fund, Carlisle Barracks, Pa., en
trusted to him as custodian of said tund. 

Specification 2a In that First Lieutenant Philip W. 
Hockerirmi.th, Medical Administrative Corpe, did, 
at Carlisle Barracks, Pa., between September l, 
1939 and November 27, 1939, feloniously embezzl• 
by f'raudul'ently converting to his own use funds 
·in the amount of about one thouaa.nd one hundred 
fifty two dollars and twelve cent a ($1,152.12), 
property ot the Hospital Fund, Carlisle Barracks 
Pa., entruated to him u custodian of said fund. 

Specification 3• In that First Lieutenant Philip W. 
Hockersmith, Medical Administrative Corpe, did, 

http:1,152.12
http:thouaa.nd
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at Carlisle Barracks, Pa., between July 8, 1939 
and November 27, 1939, feloniously embezzle by 
traudulently conTerting to hb own uae funds in 
the amount of about two thousand three hundred 
sixty five dollars and twenty cents ($2,365.20), 
prope'tty of the Post Exchange, Carlisle Barracks, 
Pa., entrusted to him as Post Exchange Officer. 

He pleaded guilty to the charge and specifications. He was found 
guilty of the charge and Specification 1, guilty of Specification 
2, "except the words 'one thousand one hundred fifty-two dollare 
and twelTe cents', substituting therefor the words 'one thousand 
one hundred ti.tty-two dollars and nineteen cent•' 1 of the excepted 
worde, not gulltn of the subetituted words, guilty", and guilty of 
Specification 3, •except the word.a 'two thouund three hundred aixty
fiTe dollar• and tw,nty centa', aubatituting thel"et.or the words 'two 
thouaand three hundred thirty-eight, dollar• and ninet7-three centa' 1 
of the excepted words, not guilty1 of the aubatituted words, guilty". 
No eYidenoe ot previou• conviction• was introduced. He was sentenced 
on January 3, 1940, to be dismi1sed the service and to be confined at 
hard labor at such place as the rnining authority might direct tor 
one year. The revining authority.approved the finding• of guilty of 
the charge and of'Specificationa land 3, approved only ao much of the 
finding of guilty of Specification 2 •aa finds the accused guilty of 
embezzlement in the 8Ulll of •1,152.12, u alleged", approved the een
tence, and forwarded the record of trial tor action under Article of 
War 48. 

3. The nidence shows that aoouaed was assigned to duty as Post 
Exchange Officer, Carlisle Barracks, Pennsylvania, July 7, 1939 (R. 4J 
Ex. A). He was aesigned aa Meas Officer ot the Officers' Mess and 
Custodian ot the Hoapital Fund, Carlisle Barracks, ·on September 5, 1939 
(R. 41 Ex. B). H• continued on these duties until November 27, on which 
date he was relieved therefrom (R. 41 Ex. C), it having been reported 
that he was absent trom the roet at a time at which he had been cautioned 
to have hi• •tunda closed and ready for inspection" by an Inepector Gen
eral (R. 4). 

Following the report o! the absence of accu1ed, audits of 
the accounts and funds ot the Officers' Meas and of the Hospital fund 
were made by a board ot officers and by a nonoolDBliasioned officer in 
charge of the records relating to the funds. It .was discovered through 

- 2 -
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these audits that there was a cash shortage in the Officers' Mess 
amounting to $104.15 (Spec. 1), and a cash shortage in the Hospital 
Fund amounting to $1,152.19 (Spec. 2) (R. 7-9). Audits of the ac
counts and funds or the Post Exchange were made at about the same 
time by another board or officers and by a rirm of accountants (R. 5,
6). These audits showed a cash shortage of $2,338.93 (Spec. 3) (R. 6, 
Ex. D). . 

On November 29, 1939, after having been "warned -r,f his 
rights", accused was questioned by Colonel H. C. Gibner, Medical 
Corps, Commandant of the Medical Field Service School, Carlisle Bar
racks. Accused stated that -

"***he had placed about $46o.oo of Hospital Fund money 
in an envetope in the Poet Exchange sate, that this money 
had been taken by someone*** he may have left the envelope 
on top of the sate during a temporary absence or may have even 
forgotten to put it in when he closed the safe at the close 
or business1 that he did not report this loss because he 
thought he would be subject to criticism for keeping Mess Fund 
money in the Post Exchange safe, that subsequently at the 
monthly audits following this he was able to show the proper 
amount of cash on hand in each of the funds by juggling the 
cash from one fund to another, the audits being ma.de on dif
ferent dates; that in November he became panic stricken and 
tried to recoup his losses by playing the races; that on one 
Saturday in November, whether it was Saturday the 11th or the 
following Saturday he does not remember, he lost approximately 
$400.00 playing the races and that on two subsequent occasions 
he lost amounts which he did not remember. He stated that the 
approximate shortage in the Hospital Fund was about $1100.00 
and in the Officers' Mess Fund about $100.00. He stated that 
there was not a shortage of about $2300.00 in the Post Ex
change Fund but that he believed it was considerably leis than 
that." (R. 10.) 

4. Evidence was introduced by the defense to the effect that 
from about September 1 to about September 13, 1939, accused, in ad
dition to his other duties, was detailed from time to time for short 
periods as Medical Supply Officer in charge ot the medical section of 
the New Cumberland General Depot and as Provost Marshal, Police Ot
ticer, Prison Officer, and Agent Finance Officer at Carlisle Barracks 
(R. 12, 13, 16, 17) •. 

- 3 -
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Accused testified that about September S, 1939, a large 
amount of money belonging to the Hospital Fund came into his posses
sion. At the end of the day, after making certain disbursements, he 
had about $460 in cash remaining. This money he placed in an envelope 
in the Post Exchange safe. Thereafter he opened the safe frequently 
and may have placed the envelope on top of the safe or dropped it to 
the floor. He looked for the envelope and money on September 6 or 7, 
but could not find it. Believing that he would be subject to criti
cism for placing Hospital Fund moneys in the Post Exchange safe, he 
did not report the loss (R. 17, 18) - "I knew it was my responsibility 
and I would have to make it good and I thought I could make it good 
without letting anyone know about it." (R. 18). He concealed the loss 
at the time of the next audit, late in September, by transferring funds 
from his Post Exchange account. A little later, upon audit of the 
Post Exchange account, he covered his shortage in the latter account 
by the use of moneys from the Hospital Fund. When his accounts were 
audited late in October, he again concealed his shortages. He tried 
unsuccessfully to borrow money to replace that lost (R. 18, 19). 
Thereafter, having heard that an Inspector General was due at the 
Post, he "decided to gamble on it. I played the races". He lost 
money at the races but could not at the time of the trial recall the 
amount of such loss (R. 19). Accused testified that he is married 
and has two children. He served in the Army as an enlisted man from 
about August, 1917, to June, 1919, and reenlisted in 1928. Com
missioned in 1931, he served thereafter at Fitzsimons General Hospital 
and Tripler General Hospital and twice at Carlisle Barracks (R. lS,
16). 

Statements of three commanding officers of accused, at
testing to his satisfactory or excellent service at the stations 
mentioned,in his testimony were introduced (R. 13, 14; Defense Ex. 
l). One or the former commanding officers stated that the habits 
of accused "were exemplary and his accounts were always in perfect 
condition" (Defense Ex. 1). 

5. The evidence, together with the pleas of guilty, fully sup
ports the findings or guilty as approved by the reviewing authority. 
The testimony by accused that he lost $46o of the Hospital Fund moneys 
was to that extent inconsistent with his plea of guilty to Specifica
tion 2. Upon the proof, however, the finding of guilty of embezzle
ment of the entire amount covered by that specification was justified. 

- 4 -
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6. Seven of the ten members ot the court joined in a recom
mendation that the confinement imposed by the sentence be "suspended 
in view of the previoua good record and excellent service of accused". 

7. Accused is thirty-eight years of age. The Army Register 
showa his service as followsa 

"Pvt. Co. B. 3 Ark. Inf. S Aug. 17 to 15 Mar. 18J pvt. and 
pvt. 1 cl. Hq. Co. 154 Inf. and Hq. Co. and Co. E. 126 Inf. 
and 1Sl Dep. Brig. 16 Mar. 18 to 24 May 19; pvt. pvt. l cl. 
and sgt. Med. Dept. 20 Oct. 28 to 22 July 31J 2 lt. Med. Adm. 
O. 21 July 31J accepted 23 July 31J .l lt. 21 July 36." 

8•.The court was legally constituted. No errors injuriously 
affecting the substantial rights of accused were committed at the 
trial. In the opinion of the Board of Review the record of trial is 
legally sufficient to support the findings and sentence and to war
rant confinnation of the sentence. Dismissal is authorized for vio
lation of Article of War 93. 

, Judge Advocate. 
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WAR DEPARTMENT 
In the Office of The Judge Advocate General 

Washington, D. C. (265) 

Board or Review 
CM 212983 

FEB 14 1940 
UNITED STATES ) FIRST CAVALRY DIVISION 

) 
v. ) Trial by G.C.M., convened at 

) Fort Bliss, Texas, December 
Private RAYMOND L. DILS ) 4, 1939, and Janl.18.ry S, 1940. 
WORTH (6292754), Troop ) Dishonorable discharge and 
F, 8th Cavalry. ) confinement for eleven (11) 

months. Fort Blise, Texas. 

HOLDING by the BOARD OF REVIEW 
HOvlER, CAMPBELL and S:::HLA.NT, Judge Advocates. 

1. The record of trial in the case of the soldier named above 
has been examined by the Board or Review. 

2. Accused was found guilty of one specification alleging a 
single larceny on November 6, 1939, of one pair of civilian trousers, 
one signet ring, two pairs of khaki breeches, and one pair of cowboy 
boota, of the values respectively of $8, $10, $3.96, and $13, total 
value, $34.96. There is competent evidence that the trousers were ot 
market value ot about $2 or $3 (R. 21), and that the ring was of market 
value of about $5 (R. 20). The breeches were ot Government issue type, 
the price of which is listed in AR 30-3000, May 22, 1939, at $1.98 per 
pair. The only proof as to the value of the boots consisted of evidence 
that they were on one occasion worn by accused (R. 11), and the testi
mony of the owner, Private Tilley, that "They were valued at about ten 
dollars" (R. 28). Whether Tilley intended by his testimony to declare 
that the cost to him of the boots was $10 or that they were of that 
special "fa.lue to him does not appear. It was not shown that he was 
qualified as an expert or was otherwise qualified to express an opinion 
as to market value or that he intended by his testimony to do so. The 
boots were not received in evidence or exhibited to the court. Neither 
the date of their original purchase nor the degree or their use or 
deterioration was shown. There is nothing in the record to indicate 
that the boots did not have a readily determinable market value. 

It is well established that -

"other than as to distinctive articles of government 
issue (par. 15331 Supp. V, Dig. Ops. JAG 1912•30) or other 
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chattels which, because of ~heir character, do not 
have readily determinable market values, the value 
of personal property to be considered in deter• 
mining the punishment authorized for larceny there· 
ot is the market value. CM 208002, Gilbert; CK 
208481, Ragsdale; sec. 585, McClain on Criminal I.e.,r; 
(eople v. Gilbert, 128 N.w. (Mich.) 756. * * *·" 

9131, Jacobs.) 

The mere circumstance that the boots ,rare used and the declaration 
by Tilley as to their value did not prove any definite market value. 
There is in the evidence sufficient basis for an inference that the 
boots 1rere of aome substantial value. 

The Board of Rffin ill of the opinion that the evidence 
is legally sufficient to support only so much of the finding as to 
the aggregate value of the trousers, ring, breeches and boote as 
involvee a tindi.ng of aggregate value in excees of $10.96 but not 
in exceae of $20. The maximum punishment by· confinement authorized · 
by paragraph 104 g,, Manual for.Courts-Uartial, !or larceny of prop
erty ot value not more than $20 is confinement at hard labor tor 
aix months. 

3. For the reasons stated, the Board of Revie,r holds the record 
of trial legally sufficient to aupport only 80 much or the finding 
ot guilty or the epeci!ication as involves a finding that accused 
did at the place and time alleged feloniously take, steal and carry 
away property of value in excess or $10.96 but not in excess ot $20, 
to wit, one pe.ir ot brown civilian trousers ot the value ot $2 or 
more but not in excess ot $3, one signet ring ot the value ot about 
$5, two pe.irs ot khaki breeches ot the value of about $3.96, and one 
pe.ir ot colfboy·boots ot some value, allot ownership aa alleged; and 
legally sufficient to support only 80 much of the sentence ae in
volves dishonorable discharge, forfeiture or all pay and allo,rances 
due or to become due, and confinement at hard labor for eix months. 

udge Advocate. 
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IN THE OFFICE OF THE JUDGE ADVOCATE GENERAL 

WASHINGTON, D. C. 

Board of Review 

C. M. No. 213348 

APR 19 1940 

HOLDING by the BOARD OF REVIEW 
HOOVER, CAMPBELL and SCHLANT, Judge AdvocatH. 

1. The record of trial in the case of the soldier named above has 
been examined and is held by the Board of Review to b legally sufficient 
to support the sentence. 1 

dge Advocate. 

Judge Advocate. 

1st Endorsement 

JUr, 6 tNOWar Department, J.A.G.O. To the Commanding General, 
Fourth Corps Area, Atlanta, Georgia. through The Adjutant General. 

1. In the case of Sergeant Josiah s. McClain (6316217), Infantry School 
Detachment, Fort Benning, Georgia, attention is invited to the foregoing 

U N I T E D STATES 

vs. 

Sergeant JOSIAH S. llcCIAIN 
(6316217), Infantry School 
Detachment, Fort Benning, 
Georgia. 

FOURTH CORPS AREA 

Trial by G.C.M., convened at 
Fort Benning, Georgia, Febru• 
ary 12, 1940. Dishonorable 
discharge and con!inement for 
one (1) year. Diaciplinary 
Barracka. 
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holding by the Board of Raview that the record of trial is legally 
sufficient to support the sentence, which holding is hereby approved. 
Under the provisions or Article of War 5~, you now have authority 
to order the execution or the sentence. 

2. When copies or the published order in this case are forwarded 
to thie office they should be accompanied by the foregoing holding and 
this endorsement. The file nwnber of the record or this case in this 
office is 213348. For convenience of reference and to facilitate at
taching copies of the published order to the record in this case, please 
place that number in brackets at the end of the published order, as fol
lowsa (J.A.G.o. No. 213348). 

3. The evidence in this case shows that about 5 p.m., January 5, 
1940, while Stal£ Sergeant Lloyd H. Griffin, Headquarters Company, 67th 
Infantry, and the deceased, Corporal Isadore w. Gasser, 17th Ordnance 
Company (HM), were standing side by side, drinking beer, at and facing 
a bar in the Post gymnasium, Fort Benning, Georgia, accused approached, 
leaned over Griffin's shoulder, between Griffin and Gasser, .and picked 
up Griffin's partly emptied beer mug. Accused suggested, apparently 
in a jocular manner, that Griffin get another glass of beer. Griffin 
did so. At about this time Gasser, who was quite drunk, addressed to 
accused the remark, "Here's a red-headed punk {sodomist) from the 
I.s.D." Accused did not reply. Gaeser made further.obscene remarks 
in similar vein and suggested in effect that soldiers of the Infantry 
School Detachment, of which accused was a member, could not gain pro
motion unless they were degenerates. He repeatedly.nudged accused with 
his elbow. While Gasser talked, beer foam ran from his mouth. Griffin 
testified that Gasser's manner was that of an "obnoxious drunkard", in
sulting, overbearing and abusive. Gasser was a much larger man than 
accused. Accused was entirely sober. He left his position between 
Griffin and.Gasser and stepped around Gasser and took a position at 
the.bar on Gasser's right. Griffin testified that he believed that 
accused moved tor the purpose of avoiding trouble. Gasser's abusive 
and obscene language continued and accused, with a glass beer mug held 
in his right hand, suddenly struck Gasser on the side of his head. Ac
cused testified& 

"***And the number ot times he kept calling me those 
names just kept pounding and pounding in my brain -- just 
like a drop of water falling on a man's head for any great 
length of time, they tell me will kill him, and I believe 
it will -- and got me right to the point where I hit him be
fore I realised I was doing it." 
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The mug was broken by the blow and Ge.seer tell to the floor. Accuaed, 
apparently speaking to Ge.eser while ha was on the floor, saids "When 
you come in a place etraighten up and act like a man." A little later, 
in response to a question as to why he had struck Gasser, accused saids 
"There he is. You got him drunk. You can take care ot him." Accused 
subsequently accompanied Gasser in an ambulance to the Post Hospital. 
Accused was placed in confinement on January 6, 1940. Gasser's skull 
was tractured by the blow and his death resulted. 

SeTeral witnesses, including otticere and noncommissioned of
ticert, testitied to the excellent reputation ot accused as an indivi
dual and ae a peaceable, aober, industrious, honorable, and efficient 
soldier. Lieutenant Colonel AlTan c. Gillem, Jr., 68th Infantry, tes
titiecl that he had known accused about four and one-halt years and con
sidered hia •one ot the best soldiers I haTe ever bad, an able technician 
and tine man in nery way". The record of trial shows that prior to his 
current enlietment in June 1937, accused bad completed tour prior en
listment, having been discharged from each as a noncolllilissioned officer 
with character excellent. 

4. All member, of the court joined in a recommendation that the 
entire 1entence be 1uspended or remitted, ltatingc 

•2. It is the concensus ot opinion ot the under
signed members of said court-martial that the accused, 
Sergeant llcClain, n.a a victim of unfortunate circum
rlances, which he definitely tried to circumvent. Ir
refutable evidence was produced, establishing the ac
cused as a man ot excellent character, sober habits and 
splendid military attainments. The slurring, insulting 
inTectives hurled, without provocation, at the accused 
by Corporal Gauer, .were of such a base nature that a 
self-respecting individual could not supinely accept 
them. The action taken by the accused was that comnonly 
accepted among men as proper under such circumstances. 
The serious consequence,, which developed from this single 
remonstrating act, were neither anticipated nor desired 
by the accused. 

"3• The court was governed by legal precepts and 
its oath in the findings and sentence, however, there 
was unanimity ot opinion that, in fairness to the accused 
and in the interest ot the Service, tull clemency be recom
mended." 
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The defense counsel recommended remission of the dishonorable dis
charge adjudged and reduction of the term of confinement to six 
months. These recommendations were before the reviewing authority 
when he took action on the record of trial. 

5. The unlawful homicide of which accused stands convicted 
was obviously conmitted by him on sudden impulse aroused by provoca
tive action and insulting language of the deceased. The weapon used 
was not one which would ordinarily be considered a deadly one. A 
serious crime was committed, but in view of the circumstances sur
rounding the offense, the previous highly creditable service of ac
cused, the apparent value of accused as a soldier, and the recom
mendations tor clemency, I am convinced that the ends of justice and 
discipline do not require that the dishonorable discharge be carried 
into execution or that the entire sentence to confinement be served. 
The members or the Board of Review are in accord with this view. 

6. It is recommended -

~· That the dishonorable discharge be suspended and that, 
effective July 1, 1940, the unexecuted portion of the entire sentence 
be remitted; and 

R• That in the event the dishonorable discharge is not 
suspended and a general court-lI'Artial order directing execution of 
the dishonorable discharge is promulgated, administrative action 
carrying the dishonorable discha.r· into execution be withheld pend-
ing further action by the War D ment. 

lftt I{ t//I/(/~ 
rAllen W. Gullion, 
Major General, 

JUN 6 \940 The udge Advocate General. 
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WAR DEPARTMENT 
In the Office of The Judge Advocate General 

Washington, D. c. (271) 

Board ot Review 
CM 213442 

MAY 2 0 1940 

UNITED STATES ) UNITED STATES MILITARY ACADEMY 
) 

Vo ) Trial by G.C.M,, convened at 

Cadet KENNATH 0, DUE, 
) 
) 

West Point, Nn York, April 
4 and 5, 1940, Dismissal. 

F~rst Class, United ) 
States Corps ot Cadets. } 

OPINION ot the BOARD OF REVIEW 
HOOVER, CAMPBELL and SCHLANT, Judge Advocates, 

l, The Board ot Review has examined the record oftrial in 
the case ot the cadet named above and submits this, its opinion, 
to The Judge Advocate General, 

2. · The accused was tried upon the following charges and 
specifieationsa 

CHARGE Ia Violation ot the 95th Article ot War. 

Speciticationa In that Cadet Kenneth O. Due, First Class, 
United States Corps ot Cadets, was at New York City, 
New York, on or about February 18, 1940, in a public 
place, to wit, Hotel Astor, drunk and disorderly while 
in unitorm, to the scandal and disgrace ot ths United 
State• Corps ot Cadets. 

CHARGE IIa Violation ot the 96th Article ot War. 

Bpeciticationa In that Cadet Kenneth o. Due, First Class, 
United·Statee Corps ot Cadets, did, at New York City, 
New York, on or about February 18, 1940, drink in
toxicating liquor in violation of paragraph 135, 
Regulations tor the United States Military Academy, 
1931. 

He pleaded not guilty to Charge I and its specification and guilty 
to Charge II and its specification, and was found guilty ot all 
charges and apecitications, Mo evidence ot previous convictions 
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was introduced. He was sentenced to be dismissed the service. 
The reviewing authority approved the sentence and forwarded the 
record of trial for action under Article of War 48. 

3. The evidence shows that accused, as a member of the 
Cadet Choir of the United States Military Academy, was a guest at 
the Hotel Astor in New York City during the afternoon of February 
17, 1940, and the night of February 17-18 (R. 31-35). He and 
another cadet whose identity does not appear, were assigned to a 
room (R. 32) on the second floor (R. 6, 20). From about 2 p.m., 
to about 6 p.m. (R. 32, 36), accused "visited" in his room with a 
"woman" with whom he had previously made an engagement, and during 
this time, as he testified, consumed "four drinks of Scotch, ice 
and water". He left the room at about 6 p.m. (R. 32), and there
after and prior to about 3130 a.m., February 18, was observed by 
various cadets and other persons as hereina~er related. 

At some time between 9 p.m., and 10 p.m., accused was 
observed on the second and third floors and on an elevator of the 
hotel, by Cadet Davis S. Woods, Second Class, United States Corps 
of Cadets. At this time accused was dressed in civilian clothes 
and was wearing an "Army trench coat". -Woods testified that ac
cused's breath smelled of alcohol, and that in his opinion ac-
cused was drunk (R. 6). At about 10 p.m., accused entered the 
room of Cadet William G. Gillis, Jr., Second Class, United states 
Corps of Cadets, while the latter was dressing. Accused was ac
companied by two young ladies, apparently a Mias Rwmnel and a Miss 
McManus. He asked Gillis to join them. Gillis refused and accused 
became "belligerent" and angry. Accused stayed in the room about 
half an hour. Gillis testified that he received the impression that 
accused was at this time under the influence of intoxicating liquor
(Ex. 11). At about 1 a.m., February 18, accused was observed while 
entering the hotel and while on an elevator, by Cadet Dean T. Van
derhoef, First Class, United States Corps of Cadets. He ;vas dressed 
as above described, but at this time his trench coat was open at the 
collar and his shirt was unbuttoned and open "down to about the un
dershirt". He had neither hat nor necktie and his clothing appeared 
to be disarranged (R. 8). He was not "too well coordinated". He 
shouted "the length of the hotel hall" to a group of people and asked 
if they were cadets (R. 9). Vanderhoef testified that in his opinion 
accused was drunk (R. 8). Shortly thereafter, accused was observed 
in the hotel lobby in the company of the Miss Rwmnel mentioned above, 
by Cadet Lieutenant James L. Pitman, First Class, United States Corps 
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of Cadets (R. 11, 14). Accused was dressed as before but did not 
appear to be wearing a ~hirt (R. 11-13). Pitman testified that 
Miss Rumnel asked him to "take care of" accused and that he asked 
accused to go to his room, but that accused refused (R. 12). Pit
man also testified that there was an odor of alcohol on the breath 
of accused, that his eyes were "bleery", that his hair was "toweled", 
that his "phy1ical faculties were sort ot blurred", that he did not 
appear to be mentally alert, and that witness was ot the opinion 
that accused was drunk (R. 13, 14). 

At about 1130 a.m., at the invitation of a Mr. John F. 
Byrne with whom accused had not previously been acquainted (R. 54), 
accused joined a "party" of fifteen to thirty civilians in rooms 
151 and 152 of the hotel (on the same floor as the room assigned to 
accused) (R. 55, 51). The ladies and men in the rooms were dressed 
in evening clothes (R. 57). Accused was dressed substantially as 
described above with his trench coat collar open revealing what ap
peared to one witness to be a gray ftweater (R. 56). While in these 
rooms accused ,ras served a drink which a witneH testified. he thought
was a "Scotch and soda" (R. 59) and from which accused drank at least 
a "sip" (R. 54). Accused remained in these rooms tor some time (R. 53) 
and danced with one of the ladies (R. 59). After leaving these rooms 
accused, apparently at about 211S a.m., entered room 172 where a Mr. 
7Cursweil and a number of other civilians were present. Kur11reil and 
two of the other civilians testified that accused entered the room 
uninvited, that he was asked to leave and that they observed that he 
had been drinking (Exs. 7-9). Two of these witnesses testified that 
accused pretended to know at least one of the persons present, a 
young lady (Exs. 7, 9). He remained in the room about ten minutes 
(Ex. 7) and was then forcibly ejected (Exa. 7-9). It was reported 
to the hotel management that there was a disturbance or a "fight 
on the first floor• (Exa. 3-5). 

At about 2130 a.m., accused was observed in the hallway ot 
the floor on which his room was located. He addressed a young lady 
who ".appeared to be a stranger•, told her she had •helped hilll", and 
that he would be glad to "help her". The young lady did not respond 
to his remarks and accused "called to her once or twice while she 
was going do1t'll the hall", but she did not give him her attention 
(R. 17). Shortly thereafter Cadets Howard L. Burria, John E. Craig, 
and Carl Hel,martetter, Jr., all Third Class, United States Corps ot 
Cadets, eaw l~cused, dressed in full dress uniform but with hia 
collar unhooked (R. 16, 22, 26) "pounding" on a door at the opposite 
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end of the hallway (apparently the door or room 172 or of a room 
nearby) (R. 15, 21, 25). Accused was heard to say "Yellow sons
of-bitches, come out and fight. You haven't got the guts to come 
out", or words to that effect (R. 16, 22). The cadets named with
drew from the scene (R. 1.5). A short time later Cadet Gillis saw 
accused in the latter's room. Gillis was accompanied by a young 
lady whose identity does not appear. Accused was still in full 
dress uniform (R. 29; Ex. 11). Gillis testifiedt 

"Cadet Due and I talked for 5 or 6 minutes. The 
house officer came to the door and I talked with him 
at that time. Cadet Due remained in the room. Then 
the house officer lef't and Cadet Due and I went into 
the hall. I instructed Cadet Due to go back to his 
bed. He was at this time telling me about the trouble 
he had had before about having been beat up by a bunch 
of men down in a room at the end of the hall. He said 
he wanted to find out what it was all about and all the 
time I was trying to get him to go back to bed and at 
this time a civilian in tails came down the ball with 
a card bee.ring number 421 written on it. The civilian 
hung around us making himself obnoxious, hanging on 
our shoulders, and wanting to know where to find Room 
421. Cadet Due indicated that he thought this was one 
of the men he had trouble with previously and wanted to 
strike him. The man made himself obnoxious by pointing 
to Due's uniform and laughing and by just hanging around 
after I bad told him to leave and Due all the time was 
wanting to fight this fellow. Finally I persuaded him 
that Due was mad and told him to go on before there was 
a fight. About this time, Due broke away from me and ran 
down the hall to tackle this civilian just as he was go
ing up a landing. The civilian turned around and kicked 
Cadet Due in the face. IXte was knocked up against the 
wa.ll, he came back and nung at the fellow and miased him 
and by that time I had reached him and persuaded him to 
go back to his room and the civilian went down the hs.11. 
That was the last I eaw of' the civilian. The house de
tective came back around the corner at this time and 
pleaded with Due to go back to bed and told him that he 
was only getting himself in trouble and that he would 
nner win if' anything ever happened to him while in uni• 
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tom. * * * The detective and I went down the hall to
gether and got on the elevator and went downstairs and 
when we got to the elevator, Cadet Due was already 
there.***•" (Ex. 11.) 

While accused, the civilian with whom accused had had the alterca
ti~n, Gillis, the young lady, and two men who appeared to be hotel 
detectives, were in the hallway, qadets Burris, Craig, and Helm
stetter returned to the scene. Accused was apparently being re
strained by Gillis and one or the detectives wo were leading him 
to his room (R. l.S, 20-22, 24, 25, 27) against bis protest (R. 19, 
20). Accused "wobbled" (R. 24) or staggered &8 he wallced (R. 28). 
He did not seem to recognize Burris, Craig or Helmstetter (R. 19, 
23). At the time he was led into his room, or shortly thereatter, 
accused addresl8d the cadets last named with an inquiry as to whether 
they were "J81f'8" (R. 16, 22), "struck up a pugilistic attitude and 
said he could or would take on all the Jews in the hotel there" (R. 26). 
His race aho,red a •cut under the eye", apparently from the blow re
ceived when the civilian in evening clothes kicked him (Ex. 11). Gil
lis (Ex. 11), Burris (R. 16, 20), Craig (R. 22, 24), and Helmstetter 
(R. 26, 28) testified that they were of the opinion that accused ,ras 
drunk. 

4. Accused testified that at about 6 p.m., after his visit in 
his room with the "woman", he went to dinner and returned to his 
room at about 7 p.m. A young lady with whom he had made an engage
ment (he did not state her name) joined him at about 7•30 p.m. Af
ter talking with this young lady, his roommate, and another young 
lady for some time, he left the room to get some cigarettes. On 
his Tla.Y through the hotel lobby he saw ~iss Rummel whom he had met 
before and at her request attempted to find a cadet who she said 
had arranged to escort her. He also tried to find a cadet escort 
for her companion, Miss McManue. Accused introduced Miss Rummel 
and ~iss Mcll'a.nus to Gillis. Miss Rwmnel left with Gillis and ac
cused went in further search for an escort for Mies McMa.nus (R. 32). 
Upon hie return to his room he found that the young lady who had 
joined him at 7130 p.m., had departed. Accused then went to the 
lobby of the hotel to intercept her. He did not find her and on his 
way back to his room met some civilians with whom he had talked 
previously and accepted their invitation to join them. He stayed 
with them (in rooms 151 and 152) for approximately an hour and a 
half. Upon his departure he "struck up a conversation" with a man 
whom he thought might have been a member of the party he had just 
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left. At the invitation of this nan accused went with him in-
to another room (room 172) where he saw a group of six or seven 
men who were talking loudly and were rather rude {R. 33). Some 
of the occupants of the room seemed to be "Jews" (R. 35). Ac
cused decided to leave but a young couple spoke to him and he 
thereupon seated himself on a bed and talked to the couple for 
a few minutes (R. 33). Vlhile he was so engaged some of the men 
in the room seized him and said "we are throwing you out". They 
pushed and tripped accused and he "more or less plunged into the 
wall and f'ell" to the floor. Hie assailants struck him twice 
with their feet. Accused recalled little more of' what occurred 
but did remember thereafter washing his face, standing by a door 
where he heard some people on the other side laugh, talking with 
Gillis, being kicked by "this civilian" and riding in an elevator. 
Upon reaching the elevator his memory became clearer. He went to 
a restaurant but suddenly lost his appetite, became nauseated and 
noticed that his stomach was sore {R. 34). The next morning he 
still suffered f'rom lost of appetite. While returning to the YJ.1-
itary Academy during the day he ate some sandwiches but later be
came nauseated and "threw them up". The nauseous condition re
turned "a couple ot mornings during the next two weeks" {R. 35). 
Accused believed that he was dazed and "out of his head" follow
ing the attack upon him (R. 38). Prior to the assault, while in 
room 172, he had been "rather sober" {R. 40) and was not drunk at 
any time while in New York City (R. 38). He does not wear a hat 
with civilian clothes. He neglected to take a necktie on the trip 
to New York and as a result his shirt was left open at the neck 
(R. 41). 

Five cadets, three First Classmen, one Third Clas8111an and 
one Fourth Classman, testified for the defense that they saw ac
cused and observed him to some extent on different occasions be
tween about 5 p.m., and about 8 p.m., on Tebruary 17 and believed 
that he was sober (R. 43-46, 50). Three cadets, two Second Class
men and one Fourth Clas81Il8.11, testified that they saw accused and 
observed him to some extent on different occasions between 11 p.m., 
February 17, and l a.m., February 18, and believed that he was sober 
(R. 50-52, 61). A 1irst Classman testified that he saw and spoke 
to accused as the latter left the Astor Hotel at about 3130 a.m., 
February 18. Witness believed that accused was sober and saw no 
evidence that he was dazed (R. 80). One of the First Classmen who 
saw accused early in the evening noted the odor of' liquor on his 
breath {R. 44). Seven of' remaining eight oadete testified that they 
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did not detect any odor of liquor about him (R. 43, 46, 48, 50) • 

. · Miss Joan A. Rumnel testified that she first met accuaed 
on the night of February 17. She was nth and obsened him trom 
about 9 p.m., to about lO p.m., February 17, and trom about 12 p.m., 
February 17, to about 1130 a.m., February 18. She believed that ac• 
cua•d was "perfectly sober" at these times. She did not request Cadet 
Pitman to "take care" of accused (Ex. 2). Mias Elizabeth Virginia 
McYanus testified that she was "intermittently associated" with ac• 
cused for about one-halt of the period between 9130 p.m., February 
17, and 1130 a.m., February 18, and from her observation believed 
that he was "perfectly sober" (Ex. l). Mr. John F. Byrne and two 
other occupants of rooms 151 and 152 of the hotel testified that 
while accused was in their company he appeared to be sober (R. 54, 
56, 59). The general manager and assistant general manager of the 
Hotel Astor each testified that he did not receive any report of a 
disturbance involving a cadet on the night in question, although 
"an incident on the first floor" was reported (Exs. 3, 4). Two house 
officers of the hotel testified that upon receipt of a report of a 
disturbance or tight on the first floor, they made an investigation 
but that neither saw nor heard any disturbance and did not ask or 
advise any cadet to be quiet or to go to bed (Exe. 5, 6). One ot 
these officers testified he saw a cadet in an elevator and ob-
served an abraison on his forehead or cheek but that the cadet did 
not give any evidence of intoxication (Ex. 5). The tactical of
ficer in charge of the Cadet Choir trip testified that he occupied 
a room on the fourth or fifth floor of the Hotel Astor after about 
12130 p.m., February 18, but that he did not hear or receive a re
port of a disturbance in the hotel (R. 42). 

Three cadets, two Second Classmen and one Third Classman, 
testified that for about two weeks following the trip of the Cadet 
Choir to New York, they observed that accused ate lightly and heard 
him complain that he had been injured (R. 81-83). One of these 
cadets testified that accused complained of nausea (R. 81). 

Lieutenant Colonel Faul M. Crawford, Medical Corps, and 
Major Oliver K. Niess, Uedical Corps, testified that an individual 
who had consumed "four strong drinks" of whiskey during an after
noon, had eaten a nonnal dinner thereafter, had engaged in some 
physical activity after dinner, and had consumed a small quantity 
of liquor late in the evening, might be sober in the ee.rly hours 
of the following day. They also testified that a man who had re• 
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ceived an abdominal or hsad injury might be dazed and might suf
fer impairment ot his faculties and memory, and to this extent 
might exhibit reactions similar to those ot a drunken person. 
Symptoms following such injuries might continue for a consider
able period (R. 71-79). 

5. The evidence, together with the pleas of guilty and the 
admissions of accused, fully supports the findings of guilty of 
Charge II and its specification alleging that on or about Febru
ary 18, 1940, in New York ·city, accused drank intoxicating liquor 
in Tiolation of paragraph 135, Regulations for the United States 
Military Academy, in violation of Article of War 96. 

The specification, Charge I, alleges that accused was, 
in a public place, to wit, the Hotel Astor, New York City, drunk 
and disorderly while in uniform, to the scandal and disgrace of 
the United States Corps of Cadets. The evidence shows that at 
the time and place alleged, while in full dress cadet uniform, 
accused was disorderly in that he created a commotion in a hall
way of the hotel at the door of one of the guest rooms, vulgarly 
and loudly cursed the occupants or those he obviously believed 
were in the room and challenged such occupants to fight. It al-
so shows that thereafter, while still in uniform and in the presence 
of another cadet, a young lady, and employees of the hotel, he as
saulted a civilian and engaged in a physical encounter with him in 
the hallway of the hotel. The disturbances were of sufficient 
gravity to prompt a report to the hotel management. Officials o! 
the hotel denied that any report of a disturbance relating specif
ically to a cadet was received and hotel Elllployees who investigated 
the report of the disturbances professed ignorance ot any unseemly 
conduct by accused, but the testimony on the whole leaves no doubt 
that accused did in fact create the disturbances. The hallway in 
which the disturbances occurred was open to and was used in common 
by guests of the hotel, their friends, and hotel employees, and 
must be deemed to have been a public place within the commonly ac
cepted meaning of that term (see CM 202846, Shirley; CM: 207887, ~}. 

Certain witnesses who saw accused during the night of 
February 17•18 testified in his behalf that they believed that he 
was sober; and accused denied that he -,;as drunk. In his testimony 
accused sought to explain his drunken appearance and behavior as 
attested by the prosecution witnesses, by a suggestion that they 
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were attributable to injuries received during the course of the 
evening. The proof of the nature and extent of such injuries as 
me.y have been suffered by accused upon his ejection from room 172 
of the hotel and upon his encounter with the civilian in the hall
way, lies in his own testimony with some slight corroboration 
through the testimony of other cadets as to apparent loss of ap
petite by accused and as to his complaints of other symptoms pos
sibly attributable to injuries. In the final analysis the proof 
of injuries is reduced almost wholly to self-serving declarations 
by accused. These declarations,weighed with the convincing evi
dence of drunkenness both before and after the alleged infliction 
of injuries,which drunkenness might normally produce the symptoms 
exhibited by accused, fall short of satisfactory proof that ac
cused did in fact suffer any material injuries. Medical officers 
testified in response to hypothetical questions based on assumed 
proof of the injuries asserted by accused, that his dazed con
dition and lack of coordination as observed by various prosecution 
witnesses might have been attributable to the injuries. In view 
of the absence of any medical or other convincing evidence of the 
injuries, these expert views can be given little weight upon the 
issue of drunkenness. It is to be noted in this connection that 
there is nothing in the record of trial which would give substantial 
support to a theory that the asserted injuries could by themselves 
have brought about the belligerency and violent actions of accused 
which so pointedly suggest the influence of alcohol. In the light 
of admissions by accused as to hie drinking, his appearance and be
havior during the course of the night indicative of further drink
ing and increasing influence of intoxicants, and the circumstance 
that he exhibited evidence of drunkennese prior to his asserted 
injuries, the c·ourt was amply justified in concluding in accord 
with the positive opinions of the cadet witnesses for the prosecu
tion, that accused was in fact drunk and in concluding that his ab
normal behavior was prompted by this condition. 

The Board of Review is of the opinion that the evidence 
shows beyond reasonable doubt that accused was drunk and disorderly 
as charged, and that this conduct was clearly of a nature to bring 
discredit upon the military service. 

6. There remains for consideration the queetion as to whether 
the drunkenness and disorderly conduct ot accuaed were of such 
aggravated character as to amount to conduct unbecoming an officer 
and a gentleman within the meaning of Article of War 95. The Board 
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of Review has recently 6tated the principles applicable to de
termination of such an inquiry as followsa 

"7. The Manual for Courts-Martial, paragraph 151, 
lists, as an instance of violation of the 95th Article 
of War, 'being grossly drunk and conspicuously disorder
ly in a public place'. The Manual also, in the same 
paragraph, describes 'conduct unbecoming an officer and 
a gentleman' {A.W. 95) as includinga 

"'action or behavior in an unofficial or pri
vate capacity which, in dishonoring or dis
gracing the individual personally as a gentle
man, seriously compromises his position as an 
officer and exhibits him as morally unworthy 
to remain a member or the honorable profession 
of arms,' 

and states further& 
"'There are certain moral attributes counnon 

to the ideal officer and the perfect gentleman, 
a lack of which is indicated by acts of dishonesty 
or unfair dealing, of indecency or indecorum, or 
of lawlessness, injustice, or cruelty. Not every 
one is or can be expected to meet ideal standards 
or to possess the attributes in the exact degree 
demanded by the standards of his own time; but 
there is a limit of tolerance below which the in• 
dividual standards in these respects of an officer 
or cadet can not fall without his being morally 
unfit to be an officer or cadet or to be considered 
a gentleman. This article contemplates such con
duct by an officer dr cadet which, taking all the 
circumstances into consideration, satisfactorily 
shows such moral unfitness. 
"The Article in question makes sentences of dismissal 

mandatory for courts-martial upon conviction of violation 
thereof. The teat to be applied in each particular case 
would appear to rest in a determination as to whether the 
conduct involved proves moral unfitness to continue as an 
officer. Winthrop, reprint, P• 712; CM 202846, Shirley; 
CM 202290, ~; CU 197398, M!!:!iJ CM 197011, Kearney; 
CM 196426, Fleming; CM 195373, BeauehamR•" {CM 207887, Lo-.ry.) 
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Although the drunkenness and 'disorderly conduct of ac
cused as proved were highly discreditable to a cadet wearing the 
uniform of the United States Corps of Cadets and to the military 
service generally, his drunkennesa _was hardly of such a degree 
that it may fairly be characterize~ as gross and his disorderly 
conduct was not especially conspicuous. The drunkenness and 
di,orderly conduct charged were observed by only a limited num
ber of persons and it does not appear that any public scandal 
resulted from his behavior. He committed a serious offense for 
which severe punishment may properly be imposed, but nothing is 
found in the record of trial which, to the Board of Review, jus
tifies a conclusion that accused is morally unfit to continue 
as a cadet or to become an officer of the Army, or a conclusion 
that the drunkenness and disorders of which he was found guilty 
were so aggravated as to amount to conduct unbecoming an officer 
and a gentleman within the meaning of Article of War 95. 

It is the opinion of the Board of ReYiew that the evi
dence is legally sufficient to support only so much of the find
ings of guilty of Charge· I and its specification as involves find
ings that accused was, at the place and time alleged, in a public 
place, to wit, Hotel As'(or, drunk and disorderly while in unifonn, 
to the discredit of the military service, in violation of Article 
of War 96. 

7. Attached to the record of trial is a letter by counsel 
for accused recommending that clemency be exercised to the extent 
of commuting the sentence of dismissal to suspension for one year 
without pay. Attached to this letter are certificates by four of
ficers, including a brother of accused, and affidavits by 31 mem
bers of the First Class, United States Corps of Cadets, attesting 
to the previous good character and military qualifications of ac
cused. There are also attached communications from eight other 
persons attesting to the previous good character or accused. 

8. The Cadet Register shows that accused was admitted to 
the Military Academy from Colorado on July 1, 1936; that he was 
24 years of ago on October 16, 1939; and that his class standing 
for the last academic year was 444 in a class of 451 members. 

9. The court was legally constituted. No errors injuriously 
affecting the substantial rights of accused were committed during 
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the trial. In the opinion of the Board of Review the record of 
trial is legally sufficient to support only so much of the find
ings of guilty of Charge I and its specification as involves 
findings that accused was, at the place and time alleged, in a 
public place, to wit, Hotel Astor, drunk and disorderly while 
in uniform, to the discredit of the military service, in viola
tion of Article of War 96; and legally sufficient to support 
the findings of guilty of Charge II and its specification and 
the sentence, and to warrant confirmation of the sentence. Dis
missal is authorized for violation of Article of War 96. 

Judge Advocate. 
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WAR DEPARTl.€NT (283)
In the Office of The Judge Advocate General 

Washington, D. c. 

Board or ReTin 
c:u: 21376; 

JUL 1 2 19.10 
U N I T JI: D S T A T E S ) EIGHTH CORPS AREA 

) 
Te ) Trial by G.c.:u:., convened at 

) Brooks Field, Te.xae, June 4, 
Printea JAMES L. KRllIDER ) 1940. As to eachc Dishonor
(6289071)1 and ELB:IBT MAUM) able discharge and confine
(6950;29), both Quarter- ) ment for one (l) year and 
mast er Detachment, Brooke ) one (1) day. Penitentiary. 
Field, Texas. ) 

HOLDING by the BOARD OF REVIE.'W 
HOOVER, FRANKLIN and SCHLANT, Judge Advocates. 

1. The record ot trial in the case of the soldiers named 
above bas been examined by the Board ot Revie,r. 

2. Accused were found guilty, under a single charge and 
specification, or the joint larceny, on April 22, 1940, ot -

l white tropical suit, heavy weight 
1 Palm Bee.ch suit 
1 white tux coat 
1 bathrobe 
1 navy blue eweater 
1 brown shirt, linen 
1 Tuxedo shirt 
2 white shirts 

15 handkerchiefs 
1 dll: scarf 
l face towel 
1 collar 
6 pe.ire socks 
1 riding crop 
l electric iron 

shoe polish 
l tobacco pouch 
l ewimning suit top and 
l wardrobe trunk, 
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of "total value over $50.00", the property of Second Lieutenant 
Robert c. 'Whipple, Air Corps. The several articles described, 
with the possible exception or the trunk, were introduced in 
evidence (Exs. A-R, Incl.). The trunk, which had contained the 
other articles when stolen, was described by the owner as a pressed 
composition wardrobe trunk with metal trimnings (R. 13, 16). The 
o,mer testified that he had purchased certain of the articles above 
described at the approximate prices and at about the times listed 
below. 

Time of purchase 
Article prior to trial 

white tropical euit $17.50 2 years 
Palm Bee.ch suit 15.50 2 years 
white Tuxedo coat 15.00 l year 
bathrobe 4.00 5 years 
l Tuxedo shirt 3.00 2 years 
2 white 1hirt1 6.6o l year 
6 pairs •ocka 2.40 6 months 
riding crop 8.00 2i years 
electric iron .3.00 5 months 

He testified that the neater described had been giTen to him, that 
it was about one year old, and that ite "known Talue" (apparently 
the purchase price) had been about $5 (R. 14-16). The trunk had 
been giTen to him and was about three years old (R. 16). He be
lieTed that he could not, to his satisfaction, replace all the 
stolen property tor $90 (R. 17). A dealer in second-hand clothing 
testified that in hie opinion the sale Talue in bis 1tore of. the 
white tropical suit, the Palm Bea.ch 1uit, and the tuxedo coat would 
be from $2.SO to $3.9.5' each (R. 33, 40, 41). 

3• It is established that -

"Other than ae to distinctiTe articles ot goT
ernment issue (par. 15331 Supp. V, Dig. Ops. JAG 
1912-30) or other chattel• which, because or their 
character, do not haTe readily determinable market 
Tal.uee, the Talue or personal property to be con
sidered in determ:ln:lng the pwuabaent authorized 
tor larceny ih~reot ia the 11111.rket Tal.ue. Cl( 20Boo2,
Gilbert, Cll 208481, Ragedale1 aec. 585, McClain on 
CriJDinal Law1 People T. Gilbert, 128 N.W. (Mich.)
TS6.• (CM 209131, Jacob11 aee also Cll 212983, ~
m:lll•) 
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Hone of the stolen articles were articles of government issue. 
There ia nothing in the evidence to indicate that the articles 
did not have readily determinable market Talues. The only com
petent nidence as to market nlue was to the ettect that the 
two suite of clothes and the tuxedo coat were or nluee aggre
gating about $7.50 or slightly more. The proof ot the original 
purchase prices or certain of the stolen articlee other than the 
suits ot clothes and the tuxedo coat, waa not, in vi... ot the 
nature ot the articles and the conaiderable periods interTening 
between their purchase and loH, sufficient basis tor an infer
ence ot market nlue at the ti.Ille the articles were stolen 
(CK 209131, Jacobs). Evidence ot probable replacement cost ot 
the articles was not, obTiouely, proof of the market Talue of 
the articles stolen. From its inspection of the property before 
it, the court could determine that it had some value, but to per
mit the court troll its inspection alone to find definite market 
values of articles of the types here involved, •would be to at
tribute to the members of the court technical and expert trade 
knowledge which it cannot legally be assumed they posaessed" 
(CK 208481, Rag1dale1 see also CK 209131, Jacob11 CK 208oo2, 
Gilbert). 

The evidence it legally sufficient to aupport only 
so much of the tinding as to the aggregate nlue or the articles 
described in the Speci!ication as involve, a tinding of aggre
gate value in excess ot $7.50 but not in exceaa of $20. The 
maximum punishment by confinement authorized by paragraph 104 ~, 
Manual for Courts-Martial, for larceny of property of value or 
not more than $20, is continement at hard labor tor six months. 
Confinement in a penitentiary is not authorized (A.W. 42, par.
90, M.C.M.). 

4. For the reasons stated the Board ot Review holds the record 
ot trial legally •ufficient to support only so much or the finding 
or guilty of the Specitication as involves a finding or guilty of 
the joint larce:r1y by accused as alleged, at the place and time al
leged, or the property described in the Specification, of value in 
excess ot $7.50 but not in excees ot $20, and or ownership as al
legedJ and legally sufficient to support only so much or the sen
tence in each case as involves dishonorable discharge, forfeiture 
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of all pe.y and allowances due or to become due, and confinement at 
hard labor tor 1ix months in a place other than a penitentiary. 

Ti~~ Judge Advocate, 

___(_On__.l_ea_v_e__)_____, Judge Advocate. 

~.~, Judge Advocate. 



WAR DEPARTJ.'.EJl;T (28'7)
In the Office of The Judge Advocate General 

Washington, D. c. 

Board of Review 
Cll 213817 

U N I T E D S T A T 11: S } SEVENTH CORPS AREA 
} 

v. } Tried by G.C.li., convened at 
} Fort Riley, Kansas, June 18, 

Private DELBERT B. FAIR- } 1940. Dishonorable discharge 
CHILD (6932895), Detach- } and confinement for one and 
ment, Medical Department } one-half (li} years. 
()W)S}, Fort Riley, Kan- } Disciplinary Barracks. 
1as. } 

OPINION of the BOARD OF REVIEW 
HOOVER, FRANKLIN and SCHLANT, Judge Advocates. 

1. The record of trial in the case of the soldier named above, 
having been examined in the Office of The Judge Advocate General 
and there found legally insufficient to support the findings and 
sentence in part, has been examined by the Board of Review and the 
board sutmUs this, its opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charge and Specif
ications 

CHARGE• Violation of the 58th Article or War. 

Specifications In that Private Delbert B. Fairchild, 
Detachment :Medical Department (W:DS}, Fort Riley, 
Kansas, did, at Fort Riley, Kansas, on or about 
April 19, 1940 desert the service of the United 
States, and did remain absent in desertion until 
he was apprehended at Junction City, Kanaas, on 
or about May 11, 1940. 

He pbaded not guilty to and was found guilty of the Charge and 
Specification. No eTidence of previous convictions was .introduced. 
He was sentenced ~o dishonorable discharge, forfeiture ot all pay 
and allowances due or to become due, and confinement at ha.rd labor 
tor one and one-~t years. The revi.-rlng authority approved the 
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sentence and directed ita execution but suspended the dishonorable 
discharge, and designated the Atlantic Branch, United State• Dis
ciplinary Barracks, Gonrnors Islands, New York, u the plaoe ot 
confinement. The sentence was published in General Court-l!artial 
Orders No. 167, Headquarters Snenth Corps Area, July 1, 1940. 

3. Th• nidence shows that accused absented himaelt rlthout 
lea.Ye fro• his detachment at Fort Riley, Kaneas, on April 19, 1940 
(R. 6, Ti Ex. A), and remained absent until apprehended by a ciYil 
police otticer in Junction City (tour miles from Fort Riley), K.aneaa, 
on Uay ll, 1940. At the time of his apprehension, in responae to 
a question by the police officer as to why he had not returned to 
his organization, accused remarked, •it they want me they know where 
to find me" (R. 8). Two soldiers ot accused's detachment testified 
that they had seen accused in Junction City during his absence and 
that accuHd had told them he intended shortly to return to h\s 
station (R. 18-20). One or these aoldiers testified that accused 
was in unitorrn, without cap or tie, at the time witness saw him 
(R. 20). About May 4 or S, the rlte ot accused telephoned to the 
commanding officer or accused's detachment and inquired whether 
the •matter would be dropped" it accused should return to his de
taclunent. The otticer replied that accused had been droppe4,.as 
a deserter and that "the matter was out of my hands" (Ex. Br. The 
wife of accused, a waitress employed in Junction City, testified 
that accused liTed with her and remained in Junction City during 
the entir• period ot his absence. She also testified that:)!• wore 
his uniform at all times and was in uniform at the time ot 'his 
apprehension, that during his absence he did not haTe wiih him any 
baggage or civilian clothes (although he owned ciTilian clothes), 
and that he repeatedly announced his intention to return to his de
tachment (R. 15-17). 

Accused was married about February 29, 1940. About ?larch 
20, in response to questioning, he advised his jetachment couwander 
ot the mrriage and stated that he bad been married while drunk and 
intended to seek- an annulment (Ex. B). The charge sheet shows that 
accuHd first enlisted November 15, 1i39. 

4. The evidence thus shows that accused, a recruit, remained 
absent rlthout leave for a period ot twenty-two days and until ap
prehended. He remained in uniform and in the company of his wite, 
in the immediate vicinity ot his station, during the entire period 
of his absence. His whereabouts· was known to members of his de-
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tachment during at least a portion of his absence and a com
munication indicative ot his whereabouts was received by his de
tachment co111DBnder. No dissatiataction by accused with his station 
or with the aervice generally was shown. The Board of Revin finds 
nothing in the absence or attendant circumstances to justify a 
reasonable interence that accu1ed intended to desert, that ia, in
tended to quit the service of the United States. 

The failure ot a soldier who· i• absent without leave to 
surrender while in the neighborhood ot a military station may, 
under so!De circumstances, be indicative ot an intent to deaert 
(par. 130 a, M.c.u.). But the mere failure or a aoldier to sur
render while living openingly with hie wi.te in a small community 
at the very gates ot hie post, as in thia case, is merely an ele
ment ot hia continued abeence and turniahee no substantial basis 
tor an interence ot intent to deeert. The circUIJlBtances ot this 
ease auggeet a contrary intent. ~-The Manual tor Courts-llarlial 
states that -

•If the condition ot absence without leave is 
much prolonged, and there is no aa.tistactory ex
planation ot it, the court will be justified in in
terring trom that alone an intent to remain per
manently absent.***·· (Par. 130 A, M.C.M.) 

Determination ot the question as to whether an absence ia •llllch 
. prolonged• or aatiatactorily explained, within the meaning ot the 
quoted olauH, must ·depend upon the circumstances ot the absence. 
An arbitrary yardstick of time may not be appl::.ed. The abaence 
must be so prolonged that, considered in the light of proved causes 
and motbee or in the light ot a lack or rational explanation, it 
leads in sound reason to a conclusion that the soldier did not in
tend to return. The ab19nce in the inatant case, ao considered, 
is not ol such duration as to Justify an inference ot in;ent not to 
return. 

It has been held repeatedly that mere absence without 
leave tor a relatively short period doea not establish desertion. 
See the tollod.nga 

CJl 120894, Allen 
123404, Standlea

Absence ot 17 days 
Absence ot 36 daya 

l2S904, Moore 
l896S8, Hawkins -

Absence ot 11 days 
Absence ot 20 day1 
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CJ.[ 195988, Parr Absence of 14 days 
196187, Roa.th Absence of 18 days 
196776, Ma.ialoha - Absence ot 19 days 
196867, Swenson - Absence of 23 days 
198750, Knouff Absence of 21 days 
2006ol, Rowland - Absence of 30 days 
205916, Williams - Absence ot 17 days. 

The record of trial is legally suf'ficient to 1upport 
only so much of the findings of guilty as involves findings of 
guilty of absence without leave, between the dates alleged, in 
violation of Article of l'ar 61, and legally sufficient to support 
only so much of the sentence aa inTolves the punishment authorized 
by paragraph 104 ~, Manual for Courts-Martial, for that offense. 

5. For the reasons stated, the Board of Review ii of the 
opinion that the record of trial is legally sufficient to support 
only so much of the findings of guilty as involTes findings of 
guilty of absence without leave from April 19, 1940, to May 11, 
1940, in violation of Article of War 61J and legally suf'ficient 
to wpport only so Dlllch of the sentence as inTobes confinement 
at hard laoor for sixty-six days and forfeiture of two-third• 
pay per .month tor a like period. 

~-r 

t/{!,, ~~ Judge Advocate. 

-...iCAn-.l,lil00,...,vl,Jeil,,,I)______, Judge Advocate. 

Judge Advocate. 



'DR DEPARTMEN'l' . (291) 
In the Otf'ice ot The Judge Advocate General 

Washington, D. C. 

Boa.rd ot Review 
CM 213822 

JUL 1 7 1940 

UNITED STATES ) SEVENTH CORPS AREA 
) 

T. 

Private IIILLARD G. PE'ITITT 
{7031268), Company D, 7th 
Intarrtry. 

) 
) 
)
) 
) 

Trial by G.c.u., convened at 
Jetfereon Barrack•, Missouri, 
June 18, 1940. Diehonorable 
discharfS and continement tor 
nine (9) months. Disciplinary 
Barracks. 

OPINION ot the BOARD OF REVIEW 
HOOVER, l"RANKLIN and SCHLANT, Judge Advocates. 

l. The record of trial in the case or the soldier named above, 
having been examined in the Ortice of The Judge Advocate General and 
there found legally insufficient to support the findings and sentence 
in part, has been examined by the Board or Review and the board sub
mits this, its opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charge and Specif
ications 

CHARGE• Violation or the 58th Article of War. 

Specifications In that Private Uilla.rd G. Pettitt, 
Company D, Seventh Intantry, attached to De
tachment, Seventh Infantry, did, at Vancouver 
Barracks, Washington, on or about April 22, 
1940, desert the service of the United States, 
and did remain abeent in deeertion until he 
surrendered himself at Jefferson Barracks, 
)(i.ssouri, on or about April 30, 1940. 

He pleaded not guilty to and was found guilty of the Charge and 
Specification. No evidence of previous convictions wae·introduc~. 
He was sentenced to dishonorable discharge, forfeiture of all pay 
and allowances due or to become due, and confinement at bard labor 

,for one year. The reviewing authority approved the eentenoe, re
duced the period of confinement to nine months, directed the ex-

' 
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ecution of the eentence as thue modified, suspended the dishon
orable discharge, and designated the Atlantic Branch, United 
State• Diaciplinary Barracka, Governors Isl.and, New York, aa 
the place ot confinement. The sentence was published in Gen
eral Court-Martial Orders No. 169, Headquarters 8eTenth Corps 
Area, J.u.7 3, 1940. 

3. The eTidence ahowe that accused absented himself without 
leaTe from his organi1ation at Vancouver Barracks, Washington, on 
or about April 22, 1940, and remained absent until he surrendered 
at the post guardhouse, Jefferson Barracks, W.uouri, on or about 
April 30, 1940. Upon surrender he did not make any statement 
other than that be •wanted to turn 1n•. He did not haTe any tunde 
or baggage (Xxa. 1, 2, R. 6, 7). Accused teetitied that he became 
homesick and went to Kewanee, Illinois, to the home of hie parent•, 
where he atayed two daya. He surrendered in uniform. He did not 
intend to desert. He understood that he would not become a de
serter unleas he remained absent more than ten daya but that be 
might be punished tor his absence and might be charged with the 
coat of his return transportation. Accused first enlisted, at 
the age ot eighteen yee.re, on January 4, 1940 (R. 6-9). 

4. Thus the evidence ahowa, in material part and in its 
aspect most untaTorable to him, that accused, a yow:ig recruit, 
le.tt his atation at V.ancoUTer Barracks, Washington, without 
authority, proceeded to hi• home in Kewanee, Illinoie, and, after 
a total abeence of eight daya, surrendered in unitorm at a military 
poat nN.r hi• home. The following remark& by the Board of Rffin 
in CK 20S916, l'illiw, a case in Yhich the duration of the eoldier'e 
absence and the distance traveled prior to surrender were somewhat 
greater than in the case at hand, are pertinents. 

"In ihe absence of any other proof, it eeems clear 
that,***, the foregoing evidence, ehcnring merely an ab
sence of •eTenteen day• terminated by eurrender in uniform 
at the military por.t nea.re1t the accuaed'• home, where he 
met haTe known he was in danger of apprehension, is in it
Hlf inautticient to eatabliah any intention to abandon 
entirely the military serTice. CM 196867, Swenson, 

· and ca.aea there cited. The result ie that the sen
tence, it it ie to be •1.u,tained at all, must be sua
tained on the theory that th~ foregoing eTidence ia 
autticient to show that the accused sometime during 
hie unauthoriled abeence entertained the intent nner 
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to return to hie proper station, which was Fort Yac
Arthur, California, and probebly had in mind a trana
ter to a station nee.r his home. 

"In the absence ot any evidence tending to es
tablish such an intent, the status ot the accused was 
that ot an enlisted man abaent without leave, claiming 
to be without means to return to his proper station, 
who, under paragraph 10 AR 30-920, was authorised to 
report at another post, camp or station in order that 
he might be turnished with transportation neceBBary to 
enable him to return to hie proper station, as provided 
in AR 6]5-290. In thia case the accused found himaelt 
at Canton, Ohio, approximately 2400 miles from hie 
proper station and he thereupon reported at Fort Hayes, 
the military post nearest Canton. There ie no eTidence 
tending to show that he was dissatietied with the mili
tary service aa a whole or with service at hie proper 
nation, and his conduct in reporting at Fort Ha.yea 1a 
not only entirely consietent with the reasonable theory 
ot hie innocence but ia exactly what, under the cir
cumatancH 10 tar aa they are diacloaed by this record, 
he 'ftl authorised, and in tact what he .... required, to 
do. The· ~den ot proot to the contrary wae upon the 
proeeoution throughout, and inamnuch u it haa intro
duced no nidence inconaietent with the entire innocence 
ot the accused ot desertion, it is the opinion ot the 
Board ot Review that the nidenee ot record ii legall.J 
insufficient to eupport the findiJi& ot guilty ot that 
ottenee." (See aleo Cl( 208462, IILtl:•) 

The ffidence is legallJ autficiezrt to npport only so 
auoh ot the tinclinga of guilt1 aa izlTolTH fizlcli!ig1 ot guilty ot ab
aence without l•Te, b.tween the date, alleged, in violation ot 
Article ot War 61, and legally autticient to support onl7 10 Jllloh 
ot the aentence a1 inTolT.. the puni1hment authorised by paragraph 
104 .1., llazmal tor 0Qurt1-11artial, tor that otfenae. 

5. For the rea1on11 stated, the Board ot Review 1a ot the 
opinion that the record ot trial i• legally 9Ufticient to •upport 
only ao Blch or the finding• ot guilty•• inTolna finding• or 
guilty ot abeence without leave troa .April 22, 1940, to April 30, 
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1940, in violation ot Article ot l'ar 611 and legally eutticient 
to support onl7 ao much of the sentence ae involves confinement 
at hard labor tor twenty-tour days and torteiture ot two-third.a 
pay for a like period. 

~ Judge Advocat •• 

__(...o_n...,...l_ea_v_e....)_____, Judge Advocate. 

Judge Advocate. 



'WAR DEPARTMENT 
In the Office ot The Judge Advocate General (295)

Washington, D. C. 

Board ot Revip 
CM 213952 

I',1.!2 3 1940 

UNITED STATES ) FIRST CAVALRY DIVISION 
) 

v. ) Trial by G.C.M., convened at 
) Fort Clark, Texas, July 5,

Private HARRISON B. MYJi.ilS, ) 1940. Dishonorable discharge
Jr. (6284129), Headquarters) and confinement tor three (3) 
Troop, lat Cavalry ~rigade. ) years. Disciplinary Barracks. 

HOLDING by t.te BOARD OF REVIEW 
HOOVER, J'RA}..'KLIN and SCHLANT, Judge Advocates. 

1. The record ot trial in the case of the soldier named above 
has been examined by the Board or Review. 

2. Accused was found guilty or the larceny ot ~· one "Longine" 
wrist watch, value about $100, the property ot Second Lieutenant Vin
cent L. Boylan (Spec. 1 or the Charge)J and 11• one Elgin pocket watch, 
value about $30, the property ot Second Lieutenant John J. Carusone 
(Spec. 2 of the Charge). The watches were received in evidence (Exe. 
A, B). Lieutenant Boylan testified that the Longines watch was of the 
"value" or approximately $100, that it was yellow gold, that it had 
been given to witness by his parents on his twenty-first birthday (29 
June, 1934), and that it was engraved on the back with witness' name 
and other lettering (R. 7, 9). Arter the theft the watch was turned 
over by accused to his brother to secure a loan of $1 (Ex. C). Lieu
tenant Carusone testified that the Elgin watch was white gold,, that 
witness believed its intrinsic value to be about $30 or $35, and that 
it was engraved on the back with a recital of presentation to witness 
in July 1934 (rl. 17, 18, 20). Prior to its recovery this watch was 
repaired at the instance of accused at a cost ot about $1.50 (Ex. C). 
With respect to each watch the prosecution requested the court to take 
judicial notice or its value in the amount estimated by the owner as 
indicated above (R~ 9, 20). 

3. It is established that, except as to distinctive articles of 
government \ssue or other chattels which because or their character 
do not have readily determinable uarket values, the value of personal 



(296) 

property to be considered in determining the punishment author-
ized for larceny is market value (CM 208oo2, GilbertJ CM 208481, 
Rs.gsdaleJ C1~ 209131, Jacobs; CM 212983, Dil§!'OrthJ CM 213765, 
Krueger, .§1 .11.). There is no competent. ~estilllony in this case 
as to the market values or the watches described. Neither or the 
officers who testified as to his estilllats of value was shown to 
be qualified as an expert or shown to be otherwise qualified to 
express his opinion as to value. Each watch, at the time or its 
theft, had been in use for about six years. The watches were be
fore the court but from mere inspection the court was not author
ised to find more than that they were of some substantial value. 
It cannot legally be assumed that the members of the court-martial 
possessed such expert trade knowledge a& to enable them to determine 
definite market values. The market value of a used gold Longines 
or Elgin watch is not a matter of such fixed and common knowledge 
as to justify a court in taJcing judicial notice of such value 
(CM 208oo2, GilbertJ CM 208481, Ragsda).&J CM 209131, Jacob!H CM 
213765, Krueger, ,!1 ,a!.). 

The evidence is legally sufficient to support only so 
much ot the finding as to value under each specification as involTes 
a finding or some substantial value not in excess of $20. The maxi
mum punishment by confinement authorized by paragraph 104 a., Manual 
tor Courts-Martial, for larceny of property of value of not more 
than $20 is confinement at bard labor for 1ix months. 

4. For the reasons stated the Board of Review holds the record 
of trial legally sufficient to support only so much or the finding 
of guilty of each Specification as involTes a finding of guilty ot 
larceny by accused, at the place and time alleged, ot the property 
d·escribed in the Specification, of some substantial nlue not in 
excess ot $20, and ot ownership as allegedJ and legally ,utticient 
to support onl7 so much or the aentence a1 involves dishonorable 
discharge, total forfeitures, and confinement at hard labor for 
one year. 

&ftf}z(liitft: ,Judge AdTocate, 

(Absent) , Judge Advocate. 

, Judge Advocate. 
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WAR DIPilTMD! (297)Ill the ottioe ot The Judge .ldTOOate General 
Waahington. D. c. 

Board. ot Rniew 
Cll 21H93 

NOV 1 1940 
Ul'l'l'ED STA.TES ) Ilftll CORPS ARE&. 

T• 
) 
) Trial b7 a.c.x•• oonT9ned at 
) Port lfaoJ.rtlmr, C&l.itenua. 

Jfajor, JOHI B. CA.SSEnll ) JlUl.e 21, za. 29, and Jul7 1. 
(06831), u. s. ~. ) 194.0. DiaiH&l and oontine
lietired. ) aent tor tour (-i) 19ar1, 

Paitenti&r1• 

·-----------OPil'IOlf ot the BOJBD OF REVImr 
HILL, SCHLUT and JOHNSO!• Jadge .ldTOoa.tea. 

, 
1. The reoord ot tri&l in the oaae ot the ottioer named abOTe 

has been eund ned by the Board ot Renew, and the board 1u'blait, thi1, 
ita opinion. to The Judge .A.d.TOoate General. 

2. The aoouaed waa tried upon the tollowiug Cbargea and Speoit
ioationa a 

CHARGE Is Violation ot the 95th Article ot War. 

Speoitioa.tion ls In that :W..jor John B. Ca11eday. Q.K.c•• 
retired June :SO, 19a9, haring on or about Ootober 4, 
1938, beoOlllG indebted to the Federal Serrioe1 Finance 
Corporation. WaahiDgton. D.C. • ill the 11a ot $609.00 
tor money loaned to hi.a, whioh au:m became due and 
pay-able, aa tollcnru $34.00, llovember 7, 19381 t2s.oo, 
December 7, 1938J and on the 7th clay ot each ot the 
next 22 monthaJ and haring dishonorably tailed without 
due cause to :m&lte the pe.yments due on J.pril 1. 1939. 
May 7. 1939, Jun• 7, 1939, July 1, 1939, and August 7, 
19391 and haring agreed in-1'l"it1Dg on or about J.ugust 
28. 1939, with said corporation that he would pq the 
balance then out1ta.nding on said loan, $480.00, plus 
interest and other chargea, total $626.00, aa tollowsa 
t20.oo on September 6, 1939, and on th• 6th day ot 
each ot the next 22 months, and $66.00 on the 6th ot 
the Aext 1ucoeediug month, did at RiTeraide, Calitor
nia., troa October 5, 1939, to the date of theae 
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ch&rges, inolusiTe, dishonorably fail without due cause 
to keep such agreement, notwithstanding the fact that he 
was repeatedly requested to do 10 by said corporation. 

Specification 21 In that Major John B. Casseday, Q.M.C., re
tired June 30, 1939, did at Riverside, California, on or 
about May 31, 1939, with the intent to deceive Colonel 
Rush B. Lincoln, Air Cbrps, Cmmanding Officer, Air BaH 
Headquarters, lla.rch Field, Californi&, his commanding 
oftioer, ot'fioi&lly report in writing to the said Colonel 
Lincoln that he ha.d adjusted with the Federal Services 
Finance Corporation, Washington, D.C., the dishonor of 
his check dated April 7, 1939, in the amount of $25.00, 
drawn on the Citizens National Trust and Savings Bank 
or Riverside, California, to the order of said corpora
tion, which report was known by the said Major Casseday 
to be untrue, in that he well knew that he, the said 
Major Casseday, had not adjusted the matter of said dis
honored check with said corporation. 

Specification 31 In that Major John B. Casseday, Q.M.C., re
tired June 50, 1939, having on or about July 7, 1938, 
become i.Ldebted to the Monroe Loan Society of New York, 
Ino., Brooklyn, N.Y., in the sum ot' $300.00 tor money 
loaned to him, which sum became due and payable in monthly 
installments of $15.00 plus interest of $5.00, or a total 
ot' $20.00 on J.tlgust 7, 1938, e.nd on the 7th day of each 
ot' the next 19 months, did at March Field and Riverside, 
California, from November 7, 1938, to June 4, 1939, in
clusiTe, and from July 6, 1939 to the date of these 
charges, inclusive, dishonorably fail a.nd neglect to pay 
all of the installments due on said loan between said 
dates, notwithstanding the fact that he had been re
peatedly requested by said society to pay the amounts 
due. 

Specification 41 In that 1la.jor John B. Casseday, Q.M.C., re
tired June 30, 1939, with intent to defraud, did at March 
Field, California, July 7, 1938, unlawfully pretend to 
the Monroe Loan Society of New York, Inc., Brooklyn, N.Y., 
that there was no-indebtedness against his furniture and 
that his total indebtedz~Hs waa $910.00, well knowing 
that said pretenses were false, and by means thereof did 
fraudulently obtain from said society & loe.n or $300.00. 

- 2 -



(299) 

Specification 6t In that Major John B. Casseday, U.S. 
Anny, Retired, having on or about September 22, 1939, 
beoome indebted to Globe Investment Company, Inc., 
Los Angeles, California, in the sum of $169.66 for 
money loaned to him, which sum bece.me due and pa.yable 
in monthly install.Ir.ants of $14.13 on November 5, 1939, 
and on the 6th day of each of the next ll months, and 
knowing that said debt had been sold by said Globe 
Investment Company, Ino., to the Personal Loan Company, 
Riverside, California, did at Riverside, Calii'ornia, 
from Maroh 5, 1940, to the date of these charges, in
clusive, dishonorably fail and neglect to pay to said 
Personal Loan Company all installments due on aaid 
debt between said dates. 

Specification 6: In that 1lajor John B. Casseday, U.S. Army, 
Retired, with intent to defraud, did at Riverside, 
California, on or about September 22, 1939, unlawfully 
pretend to the Globe Investment Company, Inc., Los 
Angeles, California, in a.n appriaal reoord dated Septem
ber 22, 1939, which supplemented and formed a part of a 
chattel mortgage covering the household goods of said 
Major Casseday, executed September 22, 1939, by said 
Major Casseday as mortgagor &nd said Globe Investment 
Company as mortgagee, that the following articles of per
sonal property included in said apprisal record and sa.id 
mortgage were free from all incumbrances: 

l Thor electric washing machine, aluminum lined, 
#16136, 
1 Singer eleotrio aetri.Dg machine, #AC 061709, 
cabinet, 
1 set of tea and coffee service, solid silver, 
consisting of 3 pots, 3 trays, sugar, creamer 
and service bowl, 

well knowing that said pretenses were false, and by means 
thereof did fraudulently obtain from the said Globe In- ' 
vestment Company a loan of $169.66. 

Specification 7t In tb&t Ma.jor John B. Casseday, U.S. Army, 
Retired, having on or about July 6, 1939, become in
debted to the Service Finance Corporation, San Antonio. 
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Teza.s, in the sum or $324.00 for a. loan made to him, 
which sum became due and payable in monthly insta.11-
m.enta or 127.00 on August 10, 1939, a.n.d on the 10th 
day or ea.oh of the next 11 months, did a.t Riverside. 
Ca.lifornia. from August 10, 1939, to the date or 
these charges. inolusiTe, diahonorably tail and 
neglect to pay all installments due on said loan be
tween said dates, notwithstanding the tact that he 
had been repeatedly requested by said Service Finance 
Corporation to pay the am.ounta due. 

Specifica.tion Sc In that Major John B. Casseday, u.s.~, 
Retired, with intent to defraud, did at Riverside. 
California, on or about July 7, 1939, unlawtully pre
tend to the Service Finan.oe Corpora.tion, San Antonio, 
1'e.xa.a, that he waa on the active list of the U.S. A.niry 
as a. Major in the Quartermaster Corps, and that his 
total indebtedness wa.s $725.00, well knowing that said 
pretenaea were talae, and by meo.na thereof did tra.udu
lently obta.in from said corporation a. loan or 1324.00. 

Specification 9t In that Major John B. Casseday, Q.M.C., re
tired June 30, 1939, having on or about NoTember 4, 1938, 
become indebted to the Citizens Loan Association, Chica.go, 
Illinois, now the Citizens Loan Corporation, in the sum 
ot $300.00 for :money loaned to him, ,mich sum became due 
and payable in monthly installments of $23.85 on December 
5, 1938, and on the 5th day of ea.oh of the next 15 months. 
did at RiTerside, California, tram Julys. 1959, to the 
date of these charges, inolusiTe, dishonorably fail and 
neglect to pay all installments due on said loan between 
said dates, notwithstanding the fa.ct that he had been re
peatedly requeated by said Citizens Loan Association and 
said Citizens Loan Corporation to pay the amount, due. 

Specification lOa In that Major John B. Casseday, Q.M.C., re
tired June 30, 1939, with intent to defraud, did at .March 
Field, California, on or a.bout October 22, 1938, unlawfully 
pretend to the Citizens Loan Association, Chicago, Illinois, 
now Citizens Loan Corporation, that his total indebtedness 
•• $594.00, well knowing that said pretense was false, and 
by means thereof did fraudulentl~ obta.in from said associa
tion a loan of $300.00. 
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Speoifioation 111 In that l.iajor John B. Casseday, Q.M.C., 
retired June 30, 1939, having on or about October 27, 
1938, become indebted to the Armed Service Finance 
Company, Montgomery, Alabama, in the sum of $311.38 
for money loaned to him, which sum beoame due and pay
able as follows: $3.24 on October 27, 1938; $17.30 on 
November 3, 1938, and on the 3rd of each of the next 
15 months; $17.29 on Maroh 3, 1940, and April 3, 1940, 
did at March Field and Riverside, California, from 
July 3, 1939, to the date of these charges, inclusive, 
dishonorably fail and neglect to pay all of the in
stallments due on said loan between said dates, not
withltanding the tact that he ha.d been repeatedly 
requested by said oomp&ny to pay the amounts due. 

Specification 121 In that Major John B. Casseday, Q.M.C., 
· retired June 30, 1939, with intent to defraud, did at 

Jdarch Field, Riverside, California, on or about October 
21, 1938, unlawfully pretend to the Armed Service Finance 
Company, Montgomery, Alab8JDA, that his total indebtedness 
to banks and loan companies was $218.00, with monthly in
stallments of $28.00, well knowing that said pretense, 
were talae, and by means thereof did fraudulently obtain 
from said company a loan of $311.38. 

Specification 131 In that Major John B. Caaseday, Q.M.C., re
tired June 30, 1939, having on or about March 2, 1938, 
become indebted to the Public Loan Corporation of St. 
Joseph, Miasouri, St. Joseph, .Missouri, in the amount ot 
$300.00, for money loaned to him, which sum became due 
and payable in monthly inatallmenta of $12.00 plus in
terest on April 5, 1938, and on the 5th day of each of 
the next 24 monthl, did at March Field a.nd Riverside, 
California, from January 1, 1939, to April 30, 1939, 
inclusive, and from June l, 1939, to the date of these 

· charges, inclusive, dishonorably fail and negl~ct to 
pa.y all installments due on said loan between said dates, 
notwithstanding the fact that he had been repeatedly re
queated by said corporation to pay the amounts due. 

Specification 14': In that Major John B. Caueday, Q.M'.C., .re
tired June 30, 1939, having on or about September 6, 1938, 
become indebted to the .Mechanics Bank, Richmond, California, 
in the sum of $600.00 for money loaned to him, which sum 
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be~ame due and payable in monthly installments of $37.35 
on October 5, 1938, and on the 5th day of each of the next 
17 months, and having from October 5, 1938, to May 21, 1939, 
inclusive, dishonorably failed without due cause to pay 
the amounta due, and having on or about May 22, 1939, promised 
in ...riting to said bank tha.t he would liquidate the amount 
then due on said loan, $672.30, by a payment of ,20.00 on 
June 5, 1939, and $20.00 on eaoh and every 5th day of the 
month thereafter until said sum of $672.30 was paid in full, 
did without due cause, at Riverside, California, from June 
5, 1939, to the date of these charges, inclusive, dishonor
ably fail to keep said promise. 

Specification 15a In that Major John B. Casseday, Q.M.C., re
tired June 30, 1939, with intent to defraud, did at River
side, California, on or about September 3, 1938, unlawfully 
pretend to the Mechanics Baz:.k:, Richmond, California, that 
his total indebtedneu was $948.34, well knuwing that said 
pretense 1f8.S false, and by means thereof did fraudulently 
obtain from said bank a loan of tsoo.oo. 

Spec:l.tication 16a In that Major John B. Casseday, Q.M.C., re
tired June 30, 1939, having on or about May 19, 1939, be
come indebted to the Citizens National Trust and Saving, 
Bank:, Riverside, California, in the sum of $1450.00 for 
money loaned to him, which sum became due and payable as 
follows, $100.00 on June 1, 1939 and $250.00 on the 1st 
day of each month thereafter until said debt was paid in 
full, did at Riverside, California, from August 1, 1939, 
to the date of these charges, inclusive, dishonorably fail 
and neglect to pay all installments due on said loan be
tween said dates, notwithstanding the fact that he had been 
repeatedly requested to pay the amounts due. 

Specification 17a In that Major John B. Casseday, Q.».c., re
tired June 30, 1939, having on or about June 17, 1939, 
become indebted to the Citizens National Trust and Savings 
Bank, Riverside, California, in the sum of $75.00 for money 
loaned to him, whioh sum plus intereat at 8 per cent per 
annum became due and payable fifteen days thereafter, did 
at Riverside, California, from July l, 1939, to the date 
of 'these charges, inclusive, dishonorably fail and neglect 
to pay said debt, notwithstanding the tact that he had been 
repeatedly r,queated to pay aame. 

- 6 -



(.303) 

Specification 18a In that Major John B. Casseday, U.S. 
Army, Retired, nth intent to defraud, did a.t Rinr
side, California, on or about August 10, 1939, un
l&lffully pretend to the Citi1e:na National l'ruat and 
Savings Ban.le, Riverside, California, that he had not 
received his Government pay for the month or July, 
1939. and that said pay would be deposited with said 
bank when received, well knowing that said pretenae 
was false, and by means thereof did fraudulently 
induce said bank: to honor an overdraft in the amount 
of' $125.00, dated July 10, 1939. drawn by said Major 
Casseday to the order of' cash on said bank. thereby 
fraudulently obtaining $125.00 in cash. 

Specification 19a In that Major John B. Casseday. U.S. 
Army. Retired, with,the intent to deceive, did at 
RiTerside, California, on or about August 10, 1939, 
falsely and dishonorably state to the Citizens 
National Trust and Savings Bank, Riverside, California, 
that he had not received his Government pay for the 
month of July, 1939, and that aaid pay and his Govern
ment pay tor the month of' August, 1939, when reoeived 
would be deposited with said bank, he the said Major 
Casseday, well knowing that he had already received 
his pay for July, 1939,_and had no intention of de
positing said pay and his pay for August, 1939, when 
received, with said bank, and by means ot said fa.lee 
statements did dishonorably induce said bank to honor 
an overdraft in the amount of $125.00, dated July 10, 
1939, drawn by said Major Casseday to the order of 
cash, on said bank, thereby dishonorably obtaining 
$125.00 in cash. 

Specification 20a In that Major John B. Casseday, U.S • 
.Army, Retired, having on or about August 10, 1939, 
beoome indebted to the Citizens National Trust and 
Savings Bank, Riverside, California, in the sum of 
$132.18 for money advanced to h:iJll on an overdraft in 
the amount of $125.00, dated July 10, 1939, drawn by 
said lwiajor Casseday to the order of cash, on said 
bank, and service charges relative thereto, which 
SUlll became due and payable on or about August 10, 
1939. did at Riverside, California, from August 10, 
1939. to the Jate of these charges, inclusive, dis
honorably fail and neglect to pay said debt, notwith-
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st&.nding the fact tha.t he had been repeatedly requested 
by said be.nk to pay said debt. 

Speoifioation 2lt In that Major John B. Casseday, Q.M.C., 
retired June 30, 1939, ha'rlng on or a.bout August 4, 
1938, beoome indebted to Mr. F.A. Braman, Riverside, 
California., in the sum of t450.00 tor money loaned 
to him, whioh sum plus interest at the rate of 6 per 
oent per annum beoame due and paya.ble on or about 
February 4, 1939, did at RiTerside, California., from 
February 4, 1939, to the date of these oharges, in
oluaiye, dishonorably fail and negleot to pay said 
debt, notwithstandi~ the faot that he had been re
peatedly requested by said Mr. Braman and hi• a.gents 
to pay a&id debt. 

Speoitioation 221 In that :Major John B. Casseday, Q.M.C., 
retired June 30, 1939, having on or about August 16, 1938, 
beoome indebted to Mr. F.A. Braman, Riverside, Ca.lifornia, 
in the sum of $525.00 for money loaned to him, whioh awn 
plus interest at the ra.te of 6 per cent per annum beoanie 
due and paya.ble on or about September 15, 1938, did at 
Riverside, California, from September 15, 1938, to the 
date of these oha.rges, inclusive, dishonorably fail and 
neglect to pa.y said debt, notwithstanding the fact that 
he had been r•peatedly requested by aaid lolr. Bra.man a.nd 
his agents to pay said debt. 

Speoitioation 231 In that Major John B. Casseday, Q.Y.C., re
tired June 30, 1939, having on or about August 31, 1938, 
beoome indebted to Mr. Archer R. Norcross, Los Angeles, 
California, in the sum of $1000.00 for money loaned to 
him, whioh sum plus interest became due and payable 90 
days thereafter, did on or about November 30, 1938, dis
honorably fail to pay said debt. 

Speoitioation 241 In that lla.jor John B. Casseday, Q.M.C., re
tired June 30, 1939, ha.Ting on or about August 31, 1938, 
beo011e indebted to Mr. Archer R. Nororo11, Loa A.r..gelea, 
California., in the aum of $1000.00 tor money loaned to 
hila, whioh sua plus interest, oourt cost and attorney 
fees beoame due and pa.yable 90 days thereafter, did at 
RiTerside, Ca.lit'ornia, trom. on or about November 30, 
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1938, to the date of these charges, inclusive, dishonor
ably fail and neglect to pay $522,63 of said debt, not
withsta.nding the fact that he hs.d been repeatedly re
quested by said Mr. Norcross and his agents to pay said 
debt in full. 

Speoitioation 251 In tha.t Major John B. Casseday, u.s. Array, 
Retired, did at March Field, Calii'ornia, on or about 
Novsmber 8, 1939, with the intent to defraud, wrongfully 
a.nd unlawfully make a.nd utter to the Of'f'icera' Club, 
Ma.roh field, Calitornia, a personal check dated on or 
about November 8, 1939, in the amount ot $7.50, drawn 
by the aaid Major Casseday to the order of Cash on the 
Citi,ena National Trust and Saving• Bt.nk, River11de, 
Calitor:uia, and. by means thereof did traudulently obtain 
trom said Otticer,• Club $7.50 in oaah, he, th• aaid 
Major Casseday, then well knowing that he did not ban, 
&nd not intending that he ahould have, ,uttioient tund1 
in tho C1t11en1 National Trust and Saving, Ba.nk, R1ver-
1idt,'Calitornia, tor tho pe.yment ot aaid check. 

Speoit1oat1ou 261 In that Major John B. Ca11eday, u.s. ~. 
Rotirtd, 414 at Maroh Field, California, on or about 
Noyom.ber 9, 19~9, with tho intent to dttraud, wrongfully 
a.nd unlawfully make a.nd utter to tho ottiotra' Club, 
llaroh Fitld, California, a peraonal ohook dated on or 
&bout NoTtmb•r 9, li~i, in the a:mowit of ta6.00, drawn 
by tht 1a1d Uajor Ca111da.7 to the ord•r ot Ca.ah ou tho 
Oit111n1 ~&tiont.l Tru,t and S&Tin&• Be.nk:, RiT•r11dt, 
Calitoniia, &Ad b7 DI.II.Al th,rtot did tra~dul1ntl7 ob
ta1A trom 11.14 Ottiotra' Club tz&.oo in oaah, h•, the 
11.id Ml.jor C&111da1, thon woll lcnowtDa tha.t ho 414 uo~ 
ht.n, 1.11.d. not 1nttnd123& that ht ahou.ld h&n, autt1oitnt 
tund1 1n th, C1tbtn1 National Tru,t a.nd S1.Ting1 Bank, 
IU.vor114o, C&litoniia., for th, paymont ot aa1d ohook. 

Speoif1oatio:ii 111 IA thl.t M&jor John B. C1.111day, u.s, J.:nq, 
Rotirtd, did .at Mal.roh Field, Calitoniia, ozi or about 
NoTtmbtr 18, l9ai, with tho int,nt to dttraud, wro,actully 
a.nd unl&wtull7 lll&k1 and utt,r to th• otfio1r1' Club, 
Ml.roh Field, Ca11torn1&, & p1r1onal oheok dat,d ou or 
abo~t loTmlb,r 18, 1989, in the amount ot 160,00, d.rt.wn 
'bf th• aaid Major 0&111da7 to tho order ot Ca.ah o:a. tht 
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Citinns National 1'ruat a.nd Savings Bank, RiTerlide, 
California, and by means thereof did fraudulently ob
tain from aa.id ottioers' Clltb a personal oheolc d&t.d 
on or about November 8, 1939, in the amount ot $7.60, 
drawn by the said Yajor Casseday to the order ot oaah 
on the CitiHna National Tru1t and Sa.Tings Bank, RiTer
aide, California, and a personal check dated on or 
about NoTember 8, 1939, in the amount ot $42.50, drawn 
by the ,aid Major Casseday to the order of Cash on the 
Citi,ena National Trust and Savings Bank, Riverside, 
California, he, the aa.id .Major Caueday, then wdl know
ing that he did not ha.n, and not intending that he 
ahould hl.ve, sufficient funds in the Citi&$na liational 
Tru1t and Savings Bank, RiTeraide, California, for the 
payment of ,aid check for $60.00. 

Speoitioation 28, In that llajor John B. Ca11ed&y, Q.M.C., re
tired June SO, 1939, ha.Ting at some time before llay 2, 
1939, become indebted to the Great Atlantic and Paoitio 
Tea Company, Lot A.ngelu, California, in the SUlll of 
$180.10, for groceries purcha1ed at the RiTer1ide, 
California, branch ,tore of said cam~, which aWll be
came due and pay&ble on or before May 2, 1939, did 11.t 
March Field and Riverside, California, from on or about 
May 2, 1939, to the date of these ohargea, inolutiTe, 
dishonorably fail and neglect to pay aaid debt, notwith
standing the fact that he had been repeatedly requested 
to do so by said compau:iy. 

Specification 29, In that Major John B. Caaaed&y, Q.M.C., re
tired June 50, 1939, having during the winter of 1938-1939 
become indebted to Mr. Karl w. Petera, Hem.et, California, 
1n the awn of $37.00, tor dancing lessons given to three 
children of the sa.id l.a.jor Casseday, whioh sum beoa.me due. 
and payable on or before March 5, 1939, did at Ya.roh Field 
and RiTeraide, Calirornia, from on or about March 5, 1939, 
to the date of these charges, inolusin, dishonorabl7 tail 
and negleot to pay $31.00 of said debt, notwithatandinc 
the fact that he had been repeatedly requeated to pay aaid 
debt in tull by said Mr. Peters. 

Speoifioation 30, In th.at Major John B. CaasedAy, Q.K.C., re
tired June 30, 1939. haring on or about February, 1938, 
beoome indebted to Sweets, !no., RiTerside, California, 
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in the sum of $247.69, for clothing and other wearing 
apparel, which sum beoame due and payable on or about 
March 1, 1938, did at RiTeraide, Cal11'ornia, from. on 
or about Ma.roh 1, 1938, to the date of these charges, 
inolusiTe, dishonorably fail and neglect to pay $237.59 
of said debt, notwithstanding the fact that he had been 
repeatedly requested to pay said debt in full by aaid 
corporation. 

Specification 31a In that Major John B. Casseday, Q.M.C., re
tired June 30, 1939, haTing on or about Ootober, 1938, 
become indebted to Union Oil Company, Loa Angeles, Califor
nia, in the sum of $88.08, for .fuel, which sum became due 
and payable on or about November l, 1938, did at March 
Field and RiTeraide, California, from on or about November 
l, 1938, to the date of these charges, inclusive, dishonor
ably fail and neglect to pe.y said debt, notwithatanding 
the f,aot that he had been repeatedly requested to do ao by 
said company. 

Specification 32: In that Major John B. Casseday, Q.M.C., re
tired June 30, 1939, did at Ma.rob Field, California, on 
or about September l, 1938, in his testimony before Lieut. 
Colonel .Max W. SulliT&n, I.G.D., an officer conduoting an 
official investigation, testif'y as follows: 

"33. Q. The answer to the following question ia in-
.oriminating and you need not e.nawer aa:me, if 
you so desire. Since my arrival here yester
day have you had occasion to go out and bor
row money to make this $959.00 available, or 
have you had it in your quarters all the timef 

A. I have ha.d it in my quarters all the tillle and 
I assure you I would be unable to raise $959.00 
at one time. 

"34. Q. You did not raise a loan in order to have $969.00 
available for this payment? 

A. No, sir." 

which testimony by the said Major Casseday was known by him 
to be false and untrue in that he, the said Major Casseday, 
well knew that he did not have $959.00 available in his 
quarters before the arri'Y&l at March Field, California, of 
the said Lieut. Colonel Sullivan and that in order to :ma.ke 
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it available he had borrowed on or about August 31. 1938, 
$1000.00 at one t!.me from Mr. Archer R. Norcross. Loa 
Angeles, California. 

Specification 33a In that :t.Jajor John B. Casseday. U.S. Army, 
Retired, did at Los Angeles, California, on or a.bout 
February 20. 1940, in his testimony before Lieut. Colonel 
Richard w. Hocker. I.G.D., an officer conducting an of
ficial investigation, testify under oath as follows: 

' 
"402. Q. How do you reconcile that statement Tith 

the fact just called to your attehtion7 
A. I have no obligations Colonel that have 

not been--not oome to the attention--or 
that has not been brought to the attention 
of the War Department. I have reduced my 
obligations to about the information you 
have that 11 reported, based on my state
ment to the National Liquidation Bureau 
and those loans." 

which testimony was known by the said Major Casseday to 
be false and untrue in that he, the said Major Casseday, 
well knew that his debt in the amount of i975.00 to Mr. 
F.A. Braman, Riverside, California, and his debt in the 
amount or approximately $600.00 to Mr. Archer R. Norcross, 
Loa Angeles, Ca.lif'ornia, had not been included in the list 
of debts submitted by the said Ma.jor Casseday to the National 
Liquidation Bureau, and having no reason to believe that said 
debts to said Mr. Braman and sa.id Mr. Norcrou had been there
tofore brought to the attention of either the War Department 
or the said Lieut. Colonel Hocker. 

Specification 34t In that Major Jolm B. Casseday. u.s.~, 
Retired, did at Los Angeles. California, on or a.bout 
February 20, 1940, in his testimony before Lieut. Colonel 
Riobe.rd 'W. Hooker, I.G.D •• an officer conducting an of
ficial investigation, testify under oath with respect to 
debts he had paid since hi• retirement on June 30, 1939, 
as followsz 

• 403. Q. Can you give any definite proof of b&vi.Ilg 
pa.id any debts? 

A.. Yes sir. 
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' 

11 404. Q. In what way? 
A. Altogether commercial houses in Riverside 

oontraoted bys::, family. 
405. Q. The names of the firms? 

A. Rouse, Westbrooks. 
406. Q. Any others? 

A. Yes sir, there are. 
407, Q. Are you speaking now of month to month liT

ing expenses or an actual reduction of your 
indebtedness as it existed at the time or 
your retirement? 

A, Aotual reduction ot my indebtedness. - -
Kaufman, Reynolds; I ca.n't recall others 
right now Colonel." 

which testimony was lai.own by the said J.iajor Casseday to 
be false and untrue in that he, the said Major Casseday, 
well lai.ew that he had not paid since hia retirement on 
June 50, 1959, any debts to any or the persona, companies 
a.nd fil'Jll8 mentioned by him. 

Specification 55& In that Major John B, Casaeday, U.S. Anrr:,, 
Retired, did at RiTerside, California, in official written 
communications addre1sed to the Commanding General, Ninth 
Corp• Area, Presidio ot San Francisco, California, dated 
October l, 1959, and October 14, 1959, with the intent to 
deoein the said Commandi.Dg General, report that he, the 
said Major Ca1aeday, was honestly and honorably endeavor
ing to liquidate his indebtedness to a large number ot 
oreditora through the agency of the National Liquidation 
Bureau, Los A:ngelea, California, which report, were known 
by the said Major Caaaeday to be untrue and mialeading 
in that he well lai.ew that he, the said :Major Caaaeday, 
was not making any honorable or honest endeaTOr t~ 
liquidate his indebtedne1s through said National Liquidation 
Bureau. 

Specifioation ~61 In that Major John B. Casseday, Q.K.C., re
tired June 30, 1939, did at Rinrlide, Calitornia, in an 
ottioial oOJll!lunioation addressed to the Commanding General, 
Presidio of San Franci100, California, dated May 19, 1939, 
but reoei-ved at Headquarters Ninth Corp, Area May 12, 1939, 
with the intent to deoein the Commanding Genera.l, lJinth 
Corp• Area, report as tollowas 
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"2. The undersigned has communicated with the 
Monroe Loan Society of New York with a view to making 
a satisfactory adjustment of this &ccount." 

which report was known by the said llajor Casseday to be 
untrue and milleading in tha.t the ea.id Major C&saeday'1 
coJ1111unication to said Monroe Loan Society of New York 
merely requested an extension of time and terms of pay
ment. 

CHARGE II I Violation of the 96th Article of War. 

Specification 1: In that .Major John B. Casseday, U.S.~. 
Retired, then Major, Q.M.C., and Base Quartermaster and 
Constructing Quartermaster, March Field, California, 
did at Riverside, California, on or about August 4, 1938, 
wrongfully solicit a loan in the approxima.te amount or 
$500.00 from Mr. Eric W. Emtnan, Riverside, California, 
a general contractor, the said Major Casseday well know
ing at the time he solicited said loan that the said Mr. 
&ntman was a general contractor who had performed and was 
performing Government contracts at March Field, California, 
under his, the said Major Casseday'•, supervision as Base 
Quartermaster and Constructing Quartermaster thereat, and 
that it was probable that the said Yr. Emtman would in the 
future be a bidder tor other such oontra.ots. 

Specification 2: In tha.t M:a.jor John B. Casseday, U.S. J.rmy, 
Retired, then Major, Q.M.C., and Base Quartermaster and 
Constructing Quartermaster, March Field, California, did 
at Riverside, California, on or about August 4, 1938, 
wrongfully solicit and obtain a loan in the a.mount ot 
$450.00 from Mr. F. A. Braman, Riverside, California, 
owner and mane.ger of the Service Gravel Company, River
side, California, the said Major Casseday well knowing 
at the time he solicited and obtained said loan that 
the said llr. Braman was owner and manager or said Ser
vice Gravel Company and tha.t the said Service Gravel 
Company had performed a.nd was performhlg Goverrunent 
contracts at March Field, California, under his, the 
said Major Casseday's, supervision as Base Quarter
master and Constructing Quartermaster thereat, and that 
it wa.s probable that said Service Gravel Company would 
in the future be a biddsr for other such contracts. 
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Specification 3s In th&t Major John B. Casseday, U.S. 
Anny, Retired, then lio.a.jor, Q.Jl.C., and Base Quarter
master and Conatructing Quartermaster, March Field, 
Cali!'ornia, did at Riverside, California, on or about 
August 16, 1938, wrongfully solicit a.nd. obtain a loan 
or $526.00 from Mr. F.A. Braman, Riverside, California, 
owner and manager or the Service Gravel Company, River
side, Cali!'ornia, well knowing at the time he solicited 
and obtained said loan that the said Jlr. Braman lf8.a 

owner and manager of said Service Gravel Company and 
that the ae.id Service Gravel CCllll.pany ht.d performed a.nd 
was performing Government contracts at March Field, 
California, under his, the said Major Casseday's super
Tision as Base Quartermaster and Construct~ Quarter
maater thereat, and that it was probable that the said 
Service Gravel Company would. in the future, be a bidder 
for other such contracts. 

Specification 4t In that Major John B. Caueday, U.S. A:rmy. 
Retired, then Major. Q.M.c., and Base Qu&rtermaster and 
Construction Quartermaster, March Field, California, did 
at Riverside, California. on or about August 31, 1938, 
wrongfully solicit and obtain a loan in the amount of 
$1000.00 from Mr. Archer R. Norcroaa, Loi Angeles, 
California, District Manager of the American Bitumul1 
Company. Los .A.ngelea, California, the said Jia.jor Casseday 
well knowing at the time he solioited and obtained aaid 
loan that the· said Mr. Norcroas wa.1 diatrict manager or 
said .American Bitumula Company and that aaid company had 
performed and was performi.J:lg Government contracts at March 
Field, California. under his, the said .Major Caaaeday'a 
supervision aa Base Quartermaster and Construction Quarter
master, and that it was probable that the said .American 
Bitumuls CClllpany would. in the future, be a biddet tor 
other such contracts. 

Specitioation 5a In that Major John B. Casaeday. Q.u.c., re
tired June~. 1939, did at Ma.rob Field. California, and 
Riverside, California, during the period from about Janu
ary 1. 1939. to November 30, 19~9, inolu1ive, with intent 
to deceive and injure, wrongfully a.nd unlud'ully and to 
the discredit ot the military servioe. make, utter and 
negotiate through Ta.rious parties in the usua.l course or 
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business 56 checks be&ring the approximate dates and 
the amounts as followaa January 16, 1939, $185; Febru
ary 23, 1939, $48.33; February 23, 1939, $48.33; !larch 
20, 1939, $22.50; March 13, 1939, $15.00; Ma.rob 16, 
1939, $17.50; 114aroh 15, 1939, $17.50; March 28, 1939, 
$15.00; March l, 1939, $15.00; March 11, 1939, $7.50J 
March 31, 1939, $27.50; Aprill, 1939, $12.50; April 
1, 1939, $32.60; March 23, 1939, 117.601 March 30, 
1939, $15.00; March 29, 1939, $17.60; April 3, 1939, 
$28.00; April 7, 1939, $25.00J March 5, 1939, $17.30; 
April 3, 1939, $28.00J March 5, 1939, $17.30; April 
30, 1939, $35.93; April 30, 1939, $79.(6; May 1, 1939, 
$40.00J April 30, 1939, $17.50; April 30, 1939, $8.50; 
April 30, 1939, $50.00; May l, 1939, $12.50; May 7, 
1939, $25.00; May 10, 1939, $30.001 April 3, 1939, 
$28.001 May 10, 1939, $30.00; June 1, 1939, $35.93; 
July 5, 1939, $23.851 Jul7 5, 1939, $17.30; July 5, 
1939, $20.00; July 7, 1939, $25.00; July l, 1939, 
120.00; July 7, 1939, $26.00; July 6, 1939, $17.30; 
July 31, 1939, 112.50; August 6, 1939, $17.30; August 
l, 1939, $20.001 August 10, 1939, $27.00; August 5, 
1939, $20.00J August 5, 1939, $17.30; August· 10, 1939, 
$27.00; September 6, 1939, $17.30; September 6, 1939, 
136.93; September 2, 1939, $20.00; September 10, 1939, 
t21.001 October 5, 1939, 117.301 October 10, 1939, 
127.001 Hov9111ber 8, 1939, $7.50; November 9, 1939, 
$36.00; November 18, 1939, $60.00; a.ll aaid oheclca 
being drawn upon the Citizens ll&tional Truat and 
Sa.rlnga B&nlc, linraide, Cali1'ornia, the said Major 
Ca.ueday neither m1k1ng nor intending to make provision 
tor the neoeasa.ry f'unda and credit in said bank to meet 
the aame, by reaion whereof said checks were dishonored 
by aaid bank. 

Speoitication 61 In that ¥ajor John B. Casseday, Q.M.C., 
retired June 30, 1939, ha.ring deviaed a. aoheme to defraud 
Ttrioua and sundry lo-.n oompaniea, corporations and banka, 
'Which said scheme waa to obtain loana ot money by talae 
pretenses, repreaentationa, and promisea tha.t he waa an 
otfioer on the acti-ve liat ot the United States Arm:, in 
the Qua.rtermaater Corpe and that his debts were within 
hia tinanoial ability to l*Y'J and ha.Ting a.t Rinraide, 
C&litornia, on or about Jul;r 7, 1939, wron.gtully and un
lawtull7 ma.de out a loan appl~oation dated July T, 1959, 
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to the Service Fina.nee Corporation, San Antonio, Texa.s, 
falsely pretending, repreaenting, and promising in said 
application that he was on the aotive list of the United 
States Army as a major in the Quartermaster Corps and 
that his total indebtedness wa.a $725.00; and there
after, tor the purpose of exeouting said soheme to de
fraud, did at Riverside, California, on or about July 
7, 1939, wrongfully and unlawfully and in violation of 
18 u.s.c. 338, place and cause to be placed in an 
authorized mail depositary said loan application in an 
envelope properly stamped and addressed to said Service 
Finance Corporation, San Antonio, Texas, to be sent and 
delivered to said Service Finance Corporation by the 
post office establishment of the United States, and by 
means thereof, did fraudulently obtain a loan of $324.00. 

Specification 71 In that Major John B. Casseday, Q.M.c., re
tired June 30, 1939, having devised a scheme to defraud 
various and sundry loan companies, corporations and banka, 
which said soheme was to obtain loans of money by meana 
of false pretenses, representations and promises that 
his debts were within his financial ability to pay; and 
having at March Field, California, on or about October 
22, 1938, wrongfully and unlawfully made out a loan ap
plication dated October 22, 1938, to the Citizens Loan 
Association, Chicago, Illinois, now Citizens Loan 
Corporation, falsely pretending, representing and promis
ing in said application that his total indebtednesa was 
$594.00J a.nd thereafter, for the purpose of executing 
said aoheme to defraud, did at March Field, California, 
on or about October 22, 1938, wrongfully and unlawfully 
and in violation of 18 u.s.c. 338, place and cause to 
be placed in an authorized mail depositary said loan 
application in an enTelope properly stamped and ad
dressed to said Citizens Loan Association, at Chicago, 
Illinois, to be sent and delivered to said Citizens 
Loan Association by the post office establishment of 
the United States, and by means thereof, did fraudu
lently obtain a loan of $300.00. 

Specification 81 In that Major John B. Casseday, Q.v.c., re
tired June 30, 1939, having devised a scheme to defraud 
various and sundry loan: companies, corporations and banks, 
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which scheme was to obtain loans of money by means of 
false pretan.ses, representations and promises that his 
debts were within his financial ability to pay; and · 
having at Riverside, California, on or about September 
3, 1938, wrongfully and unla:wfully ma.de out a loan ap
plication dated September 3, 1938, to the Mechanics 
Bank, Richmond, California, falsely pretending, rep
resenting and promising in said application that his 
total indebtedness wa.1 $984.34; and thereafter, for 
the purpose ot executing said scheme to defraud, did 
at Riverside, California, on or about September 3, 
1938, wrongfully and unlawfully and in violation of 
18 u.s.c. 338, place and cauae to be placed in an 
authorised mail depositary said loan application in 
a.n envelope properly stamped and addressed to said 
lfecha.nios Bank, at Richmond, California, to be sent 
and delivered to said bank by the post office estab
lishmsnt of the United States, and by means thereof', 
did fraudulently obtain a. loan of $600.00. 

Speoifioation 91 In that Major John B. Casseday, Q.M.C., re
tired June 30, 1939, having devised a scheme to defra.ud 
various and sundry loan companies, corporations and banks, 
which said scheme was to obtain loans of money by means 
of false pretenaes, representations and promises that his 
debts were within his ability to pe.y; a.nd having at M.a.roh 
Field, California, on or about October 21, 1938, wrong
fully and unlawfully ma.de out a loan application dated 
October 21, 1938, to the Armed Service Finance Corporation, 
Montgomery, Alabama, falsely pretending, representing and 
promising in said application that his total indebtedness 
to banks and loan companies was $218.00, with monthly 
installments of $28.00; and thereafter, for the purpose 
of executing said scheme to defraud, did at March Field, 
California., on or about October 21, 1938, wrongfully and 
unlawfully and in violation of 18 u.s.c. 338, place and 
cause to be placed in an authorised mail depositary said 
loan application in an envelope properly stamped and ad
dressed to said Armed Services Finance Corporation, at 
Montgomery, Alabama, to be sent a.nd delivered to sa·id 
corporation by the post office establishment of the United 
States, and by means thereof, did fraudulently obtain a 
loan of $311.38. 
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Specification lOz In that .Major John B. Casseday. Q.M.C., 
retired June :50, 1939. haTing deTised a scheme to de
traud various and sundry loan companies. corporations 
and banks, which said scheme was to obtain loans of 
money by means of false pretenses, representationa and 
promises that his debts were within his financial abil
ity to pay; and haTing at Me.rob Field, California, on 
or a.bout July 7, 1938, wrongfully and unb.wfully ma.de 
out a loan application dated July 7, 1938, to the Monroe 
Loan Society of New York. Inc., Brooklyn, New York. 
falsely pretending, representi.Dg and promising in said 
application th.at there was no indebtedness against his 
furniture and that his total indebtedness was $910.00; 
and thereafter, for the purpose of executing said scheme 
to defraud, did at March Field, California, on or about 
July 7, 1938, 'Wl'ongfully and unlawfully and in Tiolation 
of 18 u.s.c. 338, place and cause to be placed in an 
~uthori&ed mail depositary said loan application in an 
enTelope properly stamped and addressed to said Monroe 
Loan Society of New York, Inc., at Brooklyn, New York, 
to be sent and delinred to said sooiety by the post 
offioe establishment of the United States, and by means 
thereof, did fraudulently obtain a loan of $300.00. 

CHARGE IIIz Violation of the 94th Article of War. 

Specification lz In that Major John B. Casseday. U.S. Arm:,. 
Retired, then Major, Q.M.C., and Base Quartermaster and 
Sal'V'l.ge Officer, March Field, California, did at .March 
Field, California, during the period NoTember 12, 1937, 
to September 1, 1938. inoluaiTe, feloniously embe1zle 
by f'raudulutly converting to his own use, $959.oo. the 
property of the United States, in.t9nded f'or the military 
serTice thereof, which aum cams into his poaseesion by 
Tirtue cf his office as Base Quartermaster and Salvage 
Officer, llaroh Field, California. 

Speoit'ioation 2z In that .Major John B. CasHday, U.S • .A.nq, 
Retired, then Major, Q.K.C., and Base Quarterma.ater and 
SalT&ge Officer, March Field, California, did at lolaroh 
Field, Calit'ornia, during the period NoTember 12, 1937, 
to September l, 1938, inclulin, knowingl7 and 'rll.1'ull7 
appl)" to his OWD UH and benefit, $959.00, the property 
ot the United State,, intended tor the military service 
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thereof, which sum oame into his poss•••ion by 
virtue ot his ottice as Base Quartermaster a.nd 
Salvage Officer, March Field, California. 

Upon arraignment aooused pleaded not guilty to all Charges and 
Specifications. In the course ot the trial he entered a plea in 
bar. of trial upon Charge III and its Specifications upon the ground 
that he had been punished under Article of War 104 tor the offenae, 
involved in those Specifications. The plea was overruled (R. 79-85). 
He was found guilty of all Charges and of all Specifications exoept 
Specifications 5, 6~ 24, 30, 31 and 34, Charge I, and Specification 
1, Charge II. He was found guilty of Speoifica.tion 5, Charge I, ex
cept the words "the date of these charges", substitutil:lg therefor 
the words •1i1a.roh 23, 1940", of the excepted words, not guilty, of 
the substituted 1'0rds and figures, guilty; guilty of Specification 
6, Charge I, except the words and figures, •1 set of tea and coffee 
service, 1011d silver, con1isting of 3 pots, 3 trays, 1ugar, creamer 
and service bowl", or the excepted words a.nd figures, not guilty; 
guilty of Specification 24, Charge I, except the figure,, "$622.63", 
substituting therefor the figures, "$626.63", of the excepted figures, 
not guilty, of the substituted figures. guilty; of Specification 30, 
Charge I, guilty, except the figures, "$237.59", substituting there
for the figures, "$192.31", of the excepted figures, not guilty, or 
the substituted figures, guilty; guilty of Specification 31, Charge 
I, except the word and figures, "November 1, 1938", substituting 
therefor the word and figures, "February 10, 1939", of the excepted 
word and figures, not guilty, of the substituted word and figures, 
guilty; guilty of Specification 34, Charge I, except the word, 
"Reynolds", of the excepted word, not guilty; a.nd guilty of Specif
ication 1, Charge II, except the words, "and was performing", of the 
excepted words, not guilty. No evidence of previous convictions was 
introduced. He W&S •entenced to be diSlD.i•s•d the service aria to be 
confined at ha.rd l&bor at.such place as the reviewi.Dg authority 
might direot for four years. The •entence was not announced. The 
reviewing authority disapproved the finding of guilty of Specification 
36, Charge I. approved the ••ntence, designated the United States 
Penitentiary, McNeil Island, Washil..gton, as the place of confinement, 
and forwarded the record of trial for action under Article of War 48. 

3. The several transactions involved in the charges and the 
evidence relating thereto will be considered in general chronological 
order. Closely related tran~actions will be grouped for considera
tion. 
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4. With reference to Specifications land 2. Charge III. 
alleging embezzlement·and misapplication of Government moneys; 
Specification 32. Charge I. allegillg false swearing concerning 
the 1ource of funds used by accused to reimburse the Government 
for money, received by hia from salvage sales; and Specifications 
1-4. inolusiTe• Charge II. alleging the soliciting and obtaining 
by acou1ed of loans from Government contractor,. the eTidence it 
1ubstantially as followaa 

Aoouaed was iromoted to the grade of Major. Quartermaster 
Corps, J.ugust 1. 19S5 {.Army Regi1ter). He was assigned to duty as 
Quartermaster at &rob Field. California (Ex. s). and on October 
U, 1935, reported for duty under that auigmnent (Ex. 6). On Janu
ary 4. 1936. he waa assigned to duty as Constructillg Quartermaster 
at March Field (Ex. 4). He alao became Salvage Officer at that post 
(R. 226). In April 1937 he ccmpleted over thirty years• service for 
pay purposes and hia monthly pay, including his subsistence allowance. 
tberea~er waa approximately $491.50. He had aa dependents a wife 
and ~iT• children. and occupied Government quarters at March Field. 
At the time of the trial the oldest child was 22 years of age and the 
youngest 10 years (R. 296. 2961 Eit. 59). Accused was retired, at his 
own request, after thirty year,• service (sec. 1243, R.S.; 10 u.s.c. 
943). on June 30, 1939. with retired pay of $528.12 per month (Ex. 
69, P• 11 Arm::, Register). At the time of the trial and for some 
months previou1 thereto, he was employed by the Douglas Aircraft 
Corporation at Long Beach. California, at a salary of about $150 
per month (R. 2961 Ex. 69. P• 7). He testified that in 1930. due 
to hi• wit•'• illness, he had borrowed money from a loan concern 
and therea~er had become involTed finAncially, his debts increas-
ing to about $3.000 in 1938 (R. 295. 302. 303). The evidence for 
the proaeoution 1h01rs that prior to November 1937, he had borrowed 
money from. and was indebted under monthly installment contracts to 
the Monroe Loan Society of Brooklyn. Nn York (Ex. 18); the Me
ohan101 Bank. Richmond, California (Ex. 31); the Citizens Loan 
Aasooi&tion (subsequently the Citizens Loan Corporation), ot Chicago. 
Illinois (Ex. 27)1 Public Loan Corporation of St. Joseph. Missouri 
(Ex. 29); the Service Fil'.lance Corporation, San Antonio, Texas (Ex. 
26)1 and the Federal Services Finance Corporation. Washington, D. c. 
(Ex. 8). Accused was also indebted to the Bank of America. River
side Branch, Riverside. California (R. 243; Ex. 75). 

On October 15, 1937. aocua•d• as Salvage Officer of March 
Field. sold a number of articles of Govermn.ent property upon salvage 
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sale (Salva.ge Sale No. 34) and received payment, on that day, or SW!l8 

aggregating $503.42 (R. 227, 228; Ex. 60). On Novexaber 12, 1937, at 
March Field, accused sold other Government property upon salvage sale 
(Salvage Sale No. 35) (Ex. 61), and received in payment, prior to 
the end of the month, sums in cash and checks aggregating $959 (R. 
63, 228-240; Exs. 56, 57, 61, 68-74, 88). The proceeds of these 
sales were not turned over to the looal finance officer on the dates 
of receipt, as required by paragraph 3 2.• AR 30-2110, April 27, 1931. 
Corresponding amounts were, however, turned over subsequently as will 
hereinafter appear. On February 16, 1938, accused opened an account 
with the Bank of America, Riverside Branch, Riverside, California, 
under the designation •salvage Sale Fund", depositing aix of the checka 
he had received as payments under Salvage Sale No. 35 in awns aggre
gating $599.95, and another unidentified oheok for $51, making a total 
deposit of $650.95 (R. 24S-252J Exs. 78, 79). On the same day ac
cused withdrew $503.42 from thia account, in the form of a cashier's 
oheck (R. 252; Ex. 80). On February 17 this cashier's check was 
turned over to the Agent Fina.nee Oi'fioer, March Field, to cover Sal
vage Sale No. 34 (R. 257J Ex. 60) • .l representative ot the Agent 
Finance Officer invited the attention or accused to the irregularity 
of the tra.nsaotion in that the proceeds of the sale were not turned 
over in the form in which they were,reoeived but in the form or a 
single cashier's check drall?l on the Bank of America (R. 257, 258). 
The balance of the Salva.ge Sale Fund account, $347.53, was withdrawn 
by aooused on M&rch 16, 1938 (R. 252, 263; Ex • 78). 

On April 9, 1938, accused borrowed $600 on hia promissory 
note from the Bank of America, Riverside Branch, $360 of the pro
ceeds being applied in settlement of a previous loan to him by the 
bl.Ilk (R. 243; Ex. 75). By July 7, 1938, his known personal indebted
ness had reached the total ot $3058.88 (Ex. 86). About August 4, 
1938, accused solicited a loan of about $500 from Mr. Eric w. ~tman, 
a member of a firm which ha.d recently performed same sma.ll Govern
ment contracts at llaroh Field under the supervision of accused as 
Conatruoting Quartermaster. EIJl.tman did not make the loan to accused 
but,. on August 4, introduced him to Mr. F. A. Braman (R. 20l-203J 
Ex. 68), ma.nt.ger of the Service Gravel Company or Riverside. California, 
a concern which had an uncompleted contract in the amount of $1444.95 
for furnishing materials to the Government at March Field, and which 
had previously furnishe.d similar ma.teria.la to the Government under 
contracts and subcontracts (Exs. 58, 63). Accused told Braman that he 
had wrecked hie automobile and needed money to purchase a new on• alld 
that money with which to meet his obligations would come to him shortly-
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tram an estate. Accused a.eked for a.nd obtained a loan from Braman 
in the amount of $450 a.nd signed a. note tor that amount. due in six 
months (Ex. 58). On Augusts. 1938, accuaed pa.id $400 to the Ba.nlc 
of America.. Riverside Branch. on his note payable to that bank (R. 
243; Ex. 76). On August 16, 1938, a.couaed returned to Braman and 
a.eked for more money. stating that tunds from the estate mentioned 
had been delayed a.nd that he had "some obligations to meet". Braman 
loaned a.ccused $525 and received from a.ccused a thirty day note tor 
that amount (Ex. 58). 

At about 8125 a.m., August 31, 1938, Lieutena.nt Colonel 
Max W. Sullivan, I.G.D., Assistant Inspector General, Headquarters 
Ninth Corps Area, who had just arriTed at March Field, interviewed 
accused at Post Headquarters and told him-that he was investigating 
the failure of accused to turn over to the Finance Officer the pro
ceeds of sa.lvage aalea promptly and there was a salvage sale amount
ing to nearly $1,000 that was approximately six months overdue, the 
receipts from which had not yet been turned in to the Finance De
par'bJi.ent. At a.bout 9 a.m., accused left the Inspector tor the stated 
purpose of obtaining his salvage sales records f'rom his office about 
one hundred yards distant. Accused returned to the Inspector after 
about two hours a.nd fifteen minutes and presented some incomplete 
records. Accused, accompe.nied by a third officer detailed for that 
purpose, was sent back for further records. The further records 
were brought to the Inspector at about l p.m. The investigation 
continued until about 6 p.m. (Ex.•65). At about 9 a.m., or 10 a.m., 
August 31, a.ccused entered the office of Mr. George H. Wilson, Jr., 
Superintendent of Construction at March Field, stated that he 
urgently needed some money at once and asked for a thirty day loan 
of about $900. Wilson stated that he did not hl.ve the money a.nd sug
gested that a.ccused apply for the loan to Mr. Archer R. Norcrosa, 
District Manager of the American Bitumuls Compe.ny (R. 205-207). About 
10 a.m., or 11 a.m., acouaed telephoned Norcross a.nd asked for an im
medi&te loan of $950 in cash. Accused seemed to be "jittery" (R. 210, 
211). Norcross testified that at about 6 p.m •• August 51, he met ao
oused at March Field, in the latter's office, and delivered to him as 
a loan $1,000 in the form of eight i100 bills and four $50 bills, the 
_denominations and numbers of which were recorded by Norcross on the 
back of a ninety day note for $1,000. signed by accused (R. 211-214, 
218). The note was received in evidence (Ex. 66). At the time of the 
transaction described Norcross' firm was performing a Government con
struction contract at M&roh Field (R. 209), the contract price of ,rhioh 
was i24,999.96. The concern had previously performed construction con-
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tracts at March Field (Ex. 63). The note to Norcross increased 
the total persona.l indebtedness of aocuaed to $5033.88 (Exs. 58, 
75, 86). 

At about 9 a.m., S~ptember l, 1938, accused again appeared 
before the Inspector and at this time produced $959 1n cash, mostly 
in the form of $20 bills but including considerable ohange, which 
he delivered to the local Agent Finance Officer to cover the proceeds 
of Salvage Sale No. 35 (R. 261; Ex. 65). In response to questiona 
by the Inspector, accused testified under oath that during the previous 
evening he ha.d found the money attached to a prepared We.r Department 
Form No. 325 (used in turning over the money to the Finance Officer) 
in his quarters where, apparently, about January 1938, he had unin
tentionally and through inadvertence left it. It had been his custom 
to carry home at nights some of his office work. He denied that he 
had devoted any of the money to his own use. In response to further 
questions by the Inspector, accused testified, 

"33. Q. The answer to the following question is incrim
inating a.nd you need not answer same, if you so 
desire. Since my arrival here yesterday ha.ve 
you had occasion to go out &nd borrow money to 
make this i959.00 available, or have you had 
it in your quarters all the time? 

"33. A. I have had it in my quarters all the time and 
I assure you I would be unable to raise $959.00 
at one time. 

1134. Q. You did not raise a loan in order to have $959.00 
available for this payment? 

A. No sir. 11 (Pp. 14, 15, Ex. 65.) 

He also testified before the Inspector that he opened the Salvage Sale 
Fund account for the purpose of safeguarding the funds and for con
venience in handling them. After be~ advised of the impropriety of 
depositing the funds in such an account, he "withdrew the balance, 
closing the account out. This balance began in Salvage Sale No. 35, 
• • •" (p. 12, Ex. 65). On .March 21, 1940, in the course of an in
vestigation by Lieutenant Colonel Riobard w. Hooker, I.G.D., an As
sistant Inspector G~eral. Headquarters Ninth Corps A:rea, accused 
testified that during the investigation by Lieutenant Colonel Sullivan, 
prior to payment of the salvage account, he borrov1ed $1,000 from a 
source which he declined to reveal. He also testified before Colonel 
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Hooker that he borrowed this money in order that he might be in a 
position to state to the Inspector that he was prepared to liquidate 
his personal indebtedness should such indebtedness become a subject 
of inquiry. He'testi.f'ied1 

"It was borrowed after I had discovered that the funds 
under investigation were still in my possession; it 
had no connection whatever with those funds, except in 
the ooinoidenoe of time. I might add at this point, 
Colonel, at no time in my entire military oa.reer have 
I been tempted, regardless of my personal affairs 
situation, to use public funds. The faot that it was 
my concern with these funds, which the agent finance 
officer refused to receive until a.!'ter the collection 
of the salvage sale involved, caused me to deposit 
them, not under my name, but under the official title 
of 'Salvage Fund.' Upon consultation with the Finance 
Officer at Fort MacArthur, I was advised that that pro-

. oedure was unauthorized and I withdrew them -- kept them. 
in my personal possession." (P. 28, Ex. 69.) 

At the trial accused testitied that at the ti.me of the investigation 
by LieuteD&nt Colonel Sulli'T&n, aooused "had reached the point where 
my mind could no longer assilllilateandevaluate the situationfl (R. 
304). 

It is thus established that between November 30, 19)7, and 
September 1, 1938, accu1ed failed to account for or to deliver to the 
proper depository moneys in the amount of $959 belonging to the United 
States, the proceeds of Salvage Sale No. 35, which moneys were in
tended for the military service and had come into his pouession by 
virtue of his office as Post Quartermaster and Sal-yage Officer at .March 
Field, California. The extended period during which accused was in 
default with respect to these funds, the history of his rapidly grow
ing personal indebtedness, his deposit in a bank of part of the pro
ceeds of Salvage Sale No. 36, his diversion or part of this bank de
posit to cover his obligations under Salvage Sale No. 34. hia diversion 
t-o cash or the balance of the ba.nlc deposit, and the oiroumsta.nces under 
which he finally produced fwids to cover his obligationa under Salvage 
Sale No. 35, leave no. reasonable doubt that, as alleged in the Speoit
ications, Charge III, aocuaed traudulently oonTerted to his own use 
(Spec. 1) and knowingly and willfully misapplied (Spec. 2) the Govern
ment moneys in question. ?he two offen1es of embeulement and misap
plication, violative of A~ticl• of War 94, were but ditterent aapeota 
ot the same tranaaction. 
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The assertion by accused that the moneys he produced be
fore the Inspector on September 1. 1938 9 represented the original 
proceeds of Salvage Sale No. 35 and that these moneys had, through 
inadvertence, laid for some time in his quarters, was not worthy 
of belief in view of the incriminating circumstances. It is true 
that the denominations of the currency delivered to accused by Nor
cross did not correspond to the denominations of the currency pro
duced before the Inspector, but this discrepancy is most reasonably 
explicable in the light of accused's knowledge that Norcross had 
recorded the denominations and numbers of the bills he had delivered 
to accused and in the light of the obvious advantage to accused which 
might lie in concealing the source of the moneys produced. In con
nection with these transactions, the Board of Review cannot escape 
the conclusion, upon all the evidence, that accused's sworn testimony 
before Lieutenant Colonel Sullivan on September 1. 1938, that accused 
ha.d ha.d the salvage sale proceeds in his quarters and had not, through 
a loan, obtained the moneys turned over to the Agent Finance Officer, 
was false and was known by him to be false, as charged under Specif
ication 32, Charge I. The evidence of falsity, as noted, is circum
stantial, but the circumstance& are mutually corroborative and com
pelling. The giving of the corrupt testimony was manifestly unbe
coming an officer and gentleman within the meaning of Article of 
War 95. 

The soliciting by accused of a peraona.l loan from Emtman 
and his soliciting and procuring personal loans from Braman and Nor
cross, Government contractors, as charged in Specifications 1-4, 
inclusiTit, Charge II, were amply proved. Suggestions of business 
or financial favors to the contractors or threats of possible in
jury to them by accused in his official capacities, were implicit 
in the ciroumstanoes. His conduct in this connection was plainly 
of a nature to br~ discredit upon the military service and was 
violative of Article of War 96, as charged. 

5. With reference to Specifications 4, 6, 8, 10, 12 and 15, 
Charge I, alleg~ the obtaining of loans of money by false pretenses; 
and Specifications 6-10, inclusive, Charge II, alleging unlawful use 
of the United States mails in fraudulent ventures, the evidence is 
substantially as follows: 

By signed, written (form) applications, made at March Field, 
California, at the times indicated below, accused applied to loan or 
banking concerns for personal loans (of cash or to absorb prior loans), 
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falsely representing in eaoh oaae that his indebtedness at the time 
of the application was leas than it was in faot. The dates of the 
applications, the na.mes of the loaning concerns, the a.mount of the 
loans applied for, the total indebtedness as represented by accused, 
and the total debts actually owing by accused at the times of the 
applications were as follows: 

Date of a.p- Concern Amt. of Total debts Total debts Chg. I, Spec. as 
plication. loan ap- as repre- owing. shown. References. 

;2lied. sented. 

7/7/38 Monroe Loan Society 
of New York, Ine. $300.00 $910.00 $3,058.88 ,, Exs. 18, 19, a~. 

9/3/38 Mechanics Bank, 
Richmond, Calif. eoo.oo 948.34 4,111.02 15, .E:u. ~l, 86. 

10/21/38 Armed Service 
Finance Company, 
Montgomery, Ala.. 311.18 218.00 

(owing to banks 
or loan com-
panies.) 

2,704.03 
(owing to 
banks or 
loan com-
pa.niea.) 

12, Exs. 28, 

• 

86. 

10/22/38 Citizens Loan As-
sociation, Chica.go, 
Illinois. 300.00 594.00 6,035.06 10, Exs. 27, 88. 

7/ 7/39 Service Finance 
Corporation, San 
Antonio, Texas. 324.00 725.00 6,289.58 8, Exs. 26, 86. 

In the application submitted to the Monroe Loan Society (Spec.,, 
Chg. I), acouaed failed to list r.ny mortgage in a space provided 
in the form for listing such obligations, and stated "no indebted
nesa" in a apace provided for listing debts with respect to "Fur
niture" (Ex. 19). Certain items of accused's household furniture 
..re in fact mortbaged to the Federal Services Finance Corporation, 
Waahizagton, D. c. !his chattel mortgage had been ma.de by accuaed 
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in 1936 to secure a loan by the mortgagee, which loa.n had been ab
sorbed, in part, by a further loan made in November 1937. At the 
time of the application to the Monroe Loan Society, the chattel 
mortga6e was held by the Federal Services Fina.nee Corporation as 
security for the loan of November 1937 (Int. 20-29 and Ex. B of 
Ex. a; p. 33, Ex. 59). In his application to tte Service Finance 
Corporation (Spec. 8, Chg. I), dated July 7, 1939, accused (who 
had retired June 30, 1939) gave his "Rank" and "Organization" as 
"1'.ajor" "QM:C", and stated "no" in response to a question as to 
whether he had received notice or knew that he was to "appear be
fore a retiring board for physical disability". On the applioa
tion, however, he stated correctly the rate of his retired pay 
(Ex. E of Ex. 26). On July 2, 1939, accused had signed a com
munieetion to this concern as "Major, ~.M. Corps" (Ex. C of Ex. 
26). · Accused testified before Lieutenant Colonel Richard Yi. Hocker, 
I.G.D., in the course of the investigation of 1iarch 21, 1940, to the 
effect that he believed that he had not misrepresented his status 
and that he had not entertained any intention to deceive or to con
ceal his retired status (p. 36, Ex. 59). In each case mentioned . 
above, in reliance on the representations made by accused, the loan 
was granted, Ea.oh of the applications was transmitted to the loan
ing concern by accused through the United States :mails (Exs. 18, 26-• 28, 31) (Speo. 6-10, Incl,, Chg. II). 

On September 22, 1939, at k.a.rch Field, California, in con
nection with an application to the Globe Investn-,ent Company of Los 
Angeles, California, for a loan of tl69.56, accused executed and de
livered to the company a chattel mortgage upon articles of household 
furniture, together with a signed "appraisal record" in which he 
certified that a certain Thor electric washing ma.chine, a Singer 
eleotrio sewing mAohine, and other articles included in the chattel 
mortgage were "free from all encumbrances" (R. 55-59J Ex, 24), A 
washing machine and a sewing machine of similar description were in
cluded in the existing chattel mortgage to the Federal Services 
Finance Corporation above menticned (R. 58; Exs. 12, 24), The loa.n 
was made by the Globe Investment Company in reliance on the repre
sentation made by accused (R. 59) (Speo. 6. Chg. I), 

In the course of the investigation by Lieutenant Colonel 
Hocker on February 20 a.nd Y.arch 21, 1940, acoused testified that he 
was unable to account for his apparent omission of a complete state
ment of his debts in his loan applioation to the Mechanics Bank (p. 
34, Ex. 59) (Speo, 15, Chg. I); that in his application to the Ser-
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vice Finance Corporation he intended to report only his "current 
accounts", did not intend to report "indebtedness of a contractual 
nature", and had no purpose of evasion or fraud (pp. 11, 23, 35, 
.Ex. 69) (Spec. 8, Chg. I)J and that the washing and sewing machines 
were listed by error and "should not have been included" in the Globe 
Investment Company appraisal record and mortgage (p. 33, Ex. 69) 
(Spec. 6, Chg. I). 

That accused obtained the several loans described in Specif
ications 4, 6, 8, 10, 12 and 15, Charge I, by means of material and 
false pretenses as to his debts and as to encumbrances on his house
hold furnishings, as alleged, is fully proved. The circUillBtances 
leave no substantial doubt as to fraudulent intent in each case. The 
evidence also shows that in the application to the Service Finance 
Corporation (Spec. 8, Chg. I), accused failed to disclose the fact 
of his retirement, except by possible inference from his declaration 
as to his rate of pay. The court was justified, from all the evidence, 
in concluding that in fact accused intended to represent a.nd did rep
resent that he was still on the active list. The dishonest conduct 
involved in the various frauds was violative of Article of War 96. 
Unlawful use of the mails to promote frauds, in violation of section 
215 of the Criminal Code of the United States (18 u.s.c. 338), and of 
Article of War 96, as charged in Specifications 6-10, inclusive, 
Charge II, is fully established by the proof of accused's transmission 
by mail of the fraudulent applications to the Monroe Loan Society, the 
Mechanics Bank, the Armed Service Fina.nee Company, the Citizens Loan 
Association, a.nd the Service Finance Corporation. The offenses in
volving the obtaining of loans on the last-mentioned applications and 
the unlawful use of the mails in transmitting the applications a.re but 
different aspects of the same transactions. 

6. As to Specifications 18 and 19, Charge I, alleging the obtain
ing of money by false pretenses, the evidence shows that about August 
10, 19~9, accused orally requested a vice president and an assistant 
cashier of the Citizens National Trust and Savings Bank of Riverside. 
California.. to permit an overdraft of $125 on accused's account with 
the bank. The officers of the bank testified that accused stated that, 
apparently due to his recent retirement. his pay check for the month 
of July 1~39 had been delayed. that he had not received his pay for 
that month, and that as soon as the check arrived he would have it 
credited to his account with the bank (R. 122, 254). Accused was in
debted to this bank (R. 117) a.nd ma.intained with it a checking account 
in which his pay oheoks had for many months been deposited. The ac-
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count was overdrawn on August 10 (Ex. 46). Accused had &n arrange
ment with the bank whereby it was to debit his checking account to 
meet monthly payments on his indebtedness to the bank (R. 118, 123). 
The officers of the bank, relying on the statement by accused as to 
his July pay check, and with the understanding that the check was to 
be deposited with the bank when received, agreed to honor the over
dra.tt. The bank then, on August 10, cashed accused's check drawn on 
this bank for $125, payable to oash, dated NJuly..10, 1939" (R. 124, 
126; Ex. 47). Accused had in fact cashed his pe.y oheok for July 1939 
at the Bank of .America, Riverside Branch, prior to August 5, 1939 (R. 
245, 246; Ex. 77). In the course of the investigation by Lieutenant 
Colonel Hocker on February 20, 1940, accused testified that he did 
not recall having definitely stated that his July pay check would be 
deposited to cover the overdraft, but that such an understanding 
might have been implied from the conversation. He did state to the 
representatives of the bank that he had not received the check in 
question. He further testified that he believed that he did not in 
fact receive the check until about August 11 or 12 (pp. 7, 8, Ex. 59). 

The evidence fully supports the allegations of Specifications 
18 and 19, Charge I, that accused fraudulently and dishonor~bly ob-. 
tained the proceeds of the overdraft through falsely representing to 
the bank that he had not received his pay for July 1939, a.nd that he 
proposed to deposit such pay with the bank when received. Violation 
of Article of War 95, as charged, is established. The fraudulent acts 
alleged by the two specifications are al.n:ost identical. 

7. With reference to Specifications 1, 3, 5, 7, 9, 11, 13, 14, 
16, 17, 20-24, inclusive, a.nd 28-31, inclusive, Charge I, alleging, 
dishonorable failure to pay debts, the evidence is substantially as 
follows a 

Aocused fell in arrears in payment... of debts incurred by him 
through loans or through purchases of merchandise or for services 
rendered, as alleged in these specifications. The dates of arrea.rages, 
the names of the creditors, the amounts of origina.l arrea.rages, the 
azr.ounts payable monthly and the payments made from time to time prior 
to the date of the charges, &re listed below. 
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In a.rrea.rs Creditor Original Monthly Payments made prior 
02'7)

Chg. I, Spec. as 
from arrearage payments to charges, amount shown. References. 

due and date 

3/ J./38 Sweets, Ino. $ 192.:.n 

9/16/38 F. A. Bre..mAll 527.18 

11/ 7/38 Monroe Loan Society 251.15 

11/30/38 Archer R. Norcross 1,015.00 

1/19/39 Public Loan Corp. 181.93 

2/ 4/39 F. A. Braman 461.25 

2/10/39 Union Oil Co. 88.08 

3/ 5/39 Karl 'N .- Peters :n.90 

5/25/39 A. & p. Tea Co. 180.10 

F 1 5/39 Mechanics Ba.nlc 672.30 . ' 

7/ l/39 Citizens National 
Trust & Savings Bank 75.50 

7/ 3/39 Armed Service Finance 169.74 
Corporation 

7/ 5/39 Citizens Loan Corp. 164.51 

a/ l/39 Citizens Nat. Trust 1,107.35 
& Savings Ba.nlc 

a/10/39 Service Finance Corp. 324.00 

a/10/39 Citizens National 132.18 
Trust&: Savings Bank 

lo/ 5/39 Federal Services 506.00 
Finance Corp. 

3/ 6/40 Globe Investment 127.17 
Company 

-

All due 

" 

$20.00 

All due 

$20.00 

All due 

"· 
• 

" 

$20.00 

All due 

$17.30 

23.85 

250.00 

27 .oo 

All due 

$20.00 

31 -

None 

" 

$20.00, 6/5/39 

$100.00, 3/15/39 
200.00, i/10/39 
100.00, a/ i/39 
25.00,12/ 9/39 

247 .22, 2/19/40 

20.00, s/ J./39 

None 

" 

" 

" 
" 

" 

" 

" 

" 

" 
II 

" 

30, R. 155, 156. 

22, Ex. 58. 

3, Ex. 18. 

23,24, R. 215-222. 

13, Ex. 29. 

21, Ex. 58. 

:51, R. 165-167. 

29, Ex. 33. 

28, R. 71-76. 

14, Ex. 31. 

17, R. 121. 

11, Ex. 28. 

9, Ex. 27. 

16, R. 118, .119. 

7, Ez. 26. 

20, R. 123-127. 

1, Ex. 8. 

http:1,107.35
http:1,015.00
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After March 1, 1938, and prior to April 1, 1940, the date of the 
charges, aooused made payments on his debts other than debts in
volving his current expenses, in amounts totalillg about $4,000. 
During the same period he had, through loans, obtained cash total
ing about $7,000 (R. 49, 50-54, 115, 116, 120, 126, 215-222J Exs. 1 

8, 18, 26-29, 31, 42, 58, 75). Numerous requests for payment were 
ma.de to aocused by the several creditors duri.Dg the pe~iods of his 
delinquenoies (R. 72, 73, 119, 156, 167, 215; Exs. 8, 18, 26-29, 
31, ·33, 58). Aooused played slot machines in the 0.t'fioers' :aub 
at Ms.roh FieU to oonsiderable extent during 1939 (R:192-96, 107). 

In the course of the investigation by Lieutenant Colonel 
Riohard w. Hocker, I.G.D., on February 20 and Ms.rah 21, 1940, ao
cused testified tha.t he was not heavily in debt when he went to 
March Field in 1935, but tha.t his obligations thereafter inor~aaed. 
His duties at Ma.roh Field were very arduous e.nd he encountered dif
ficulties with his superiors in the administration of affairs re
·1ating to W.P.A. and P.W.A. projeots. He did not drink or gamble 
to exoess and was not involved with any "other woman" (pp. 26, 29, 
Ex. 59). He further testified, 

"• • • the full situation built up through a chain of 
circwnstanoes finally climaxed in a complete collapse 
of my whole financial structure. In the course of this 
time I became over«helmed with indebtedness, which I 
attempted to meet by borrowing additional money. How
ever, I had every reason to believe that funds from out
side souroes, amounts duo me, would be sufficient to 
oover -- or rather to meet my obligations under the 
ter~s and conditions of the contracts. I had every 
reason to believe that I would receive employment with 
finanoial return sufficient to more than enable me to 
meet my obliGations. I will admit poor judgment in the 
light of subsequent results; but at no time has it been 
my desire or intention to escape or evade my financial 
obligations.••••" (Pp. 24, 25, Ex. 59.) 

In response to a request by the Inspector for infor.na.tion as to the 
specific causes of his financial involvement. aooused testified: 

"That puts me in a difficult position Colonel. I don't 
feel justified in involving people that are very close 
to me in relationship to whom I rendered assistance and 
support during the depression. I attempted to maintain, 
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or rather aupport.·more than one establishment. That 
atatement, regardless of the outcome of this. will 
have to stand a.lone; I will not involve them." (P. 
29, Ex. 59.) 

At the- trial accused testified that his debts increased suddenly in 
19~8 from about $3,000 to about double that amount (R. 303, 304). 
In answer to an inquiry as to the oiroumstanoes which increased hia 
ditfioultiea at this time, accused testified at the trial that the 
yea.r 1938 -

"• • • was & dividing line that split this thinf; in half. 
Up to that time my total indebtedness was around, roughly., 
$3000.00. I had expected to continue my military career. 
I; had worked up to that point, serving under various com
manding officers, three of whom offered their appraisal 
of the quality of my service up to that point. Colonel 
Wash, Air Corps, in command about the first day of May; 
1llf association with him wa.a nry distant. I had no of
ficial contact with hire. insofar a.a the discharge of my 
official duties-were concerned. Covering that period 
of two montha of May a.nd June, at the end of the fiscal 
year, he submitted an efficiency report on me covering 
my professional qualifications. The efficiency report 
I would brand as the most viscious in the history of the 
Army. That completely knocked the props out from under
neath me. I felt from then on that I had no alternative 
but to get out of the service &nd retire which I ma.de 
plans to do and my career ended right there, while I 
actually retired on June 30th. • • •." (R. 303.) 

Accused also testified at the trial that he attempted to liquidate 
his indebtedness through a concern known as the National Liquidation 
Bureau, of Los .Angeles,.California, but finally discovered that the 
services offered by it would not adequately protect him or his credi
tors. He.also attempted liquidation through the Citizens National 
Trust and SaTinga Bank, RiTerside, California, and sent a communication 
to the corps area commander proposing an allotment to that bank of $150 
of hi, pay per month, effective March l, 1940. for distribution among 
his creditora. No action was taken on the communication. A~cused re
fused to go into bankruptcy but finally~ in June 1940. ma.4e arrange
ments tor distribution to his creditors. by_a referee in bankruptcy, 
of .funds whioh he might turn over for that purpose (R. 296-300; Ex. 
,90). In answer to a question by a member of the court-martial as to 
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what oiroumstanoes had caused the great 1.norease in his obliga
tions, aooused testified& 

"I cannot extend into that questioi+ without dis
closing the circumstances and issues under which I 
was laboring and the faots on whioh I based my judg
ment and motive." (R. 305-306.) . 

The evidence supports the findings of guilty of the specifi
cations alleging dishonorable negleot to pay debta. Mere neglect by 
a person subject to military law promptly to pay his debts is not a 
military offense (CM 207212, Thompson). The negleot by accused in 
this case, however, was accompanied by circumstances whioh leave no 
reasonable doubt that he was, on the whole, indifferent to his ob
li~ations or that he positively intended fraudulently to avoid pay
ment thereof. In addition to his pay whioh, prior to July 1, 1939, 
was the maximum for an offioer of his grade, aocused received sub
stantial amounts from his borrowings. Manifestly, these resources 
were not adequately devoted to liquidation of his debts. He may 
have borrowed from "Peter to pay Paul", but he did not, in any &ase, 
use all of his borrowings to "pay Paul". He gave no convincing' or 
adequate explanation of his delinquencies. Had ne made honest and 
diligent efforts to do so, there is no apparent reason why he could 
not have made subatantial partial payments on his debts, even after 
his retirement. Considered in connection with the many deoeits and 
frauds praotioed in his involved financial affairs, accused's long
continued failure to pay his debts or any reasonable proportion of 
them, must be deemed to have been prompted by dishonest motives and 
to have been unbecoming an officer and gentleman within the meaning 
of Article of War 95, as charged., 

8. As to Specification 2, Charge'!, alleging a false official 
report by accused regarding his adjustment of a transaction involving 
a dishonored check, the evidence shows that on May 31. 1939, by a 
written indorsement to the Command~ Officer, March Field, California 
(Colonel Rush B. Lincoln, Air Corps. who was also Commanding Officer 
or Air Base Headquarters at March Field), upon correspondence whioh 
had been referred to accused for report relating to the dishonor by 
the drawee bank, the Citizens National Trust and Savings Bank of 
Riverside, California, or a check for $25, dated April 7, 1939, drawn 
by accused in favor of the Federal Services Finance Corporation, ao-
oused stated.t · 
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•subject matter of attached correspondence has 
been adjusted with the Federal Service Fina.noe Corpo
ration, Washillgton, D. c." (Ex. 2.) 

On June l, 1939, accused telegraph&d to the Federal Servioes Fina.noe 
Corporation as follows: "Adjustment of account mailed today" (Ex. 
P or Ex. 8). The diahonored check was not paid; no letter from ac
cused was received by the fina.nce company; and no adjustment of the 
indebtedness repreaented by the check was ever ma.de. The only action 
ta.ken by accused in connection with the dishonor of the check was 
the aending of the telegram noted (Ints. 52-63 of Ex. 8). 

The evidenoe shows beyond reasonable doubt that the of
ficial report contained in the indorsement of May 31, 1939, waa 
essentially false and was known by acoused to be falae, a, alleged. 
Intent by accused to deoeive the offioer to whom the oommunioation 
was addressed and to mislead that officer to refrain from other of
ficial action with regard to the check transaction, must be implied 
from the circumatances. Violation of Article of Wa.r 95 is established. 

9. With respect to Specification 35, Charge I, alleging an un
true and misleadillg official report by accused concerning liquidation 
of his debts, the evidence shows that on Ootober 1, 1939, by lat 
Indoraement to the Commanding General, Ninth Corps Area, upon an of
ficial letter to him, accused stated: 

"l. Reply to communications referred to above 
have been delayed pending definite and specifio ad
vise from a. National Financial Agency which is now 
negotiating with creditor, with a view to consolidating 
and liquidating all my indebtedness.••• 

"2. I am directing all my efforts toward the 
satisfactory settlement of my accounts and the avoid
ance of appeals directed to the milita.ry authorities, 
however, I find the period of adjustment to a retired 
status and civil employment more difficult than planned 
or anticipated but am fully confident that if given time 
I oan meet and will meet all m~ obligations." (Ex. B 
of Ex. 34.) 

On October 14, 1939, by 1st Indorsement to the Commanding General, 
Ninth Corps Area, upon an official letter to accused directing him 
to submit a report of progress in liquidating his indebtedness through 
the agency mentioned in the indorsement of October 1, accused stated: 
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"I am in reoeipt of a oommunication from the 
National Liquidation Bureau dated October 14, 1939 
in which they inform me that they have received re
plies from creditors in connection with m:y financial 
&.ffairs a.nd advise me to contact their Los Angeles 
office with a view to ta.king final action to liquidate 
my outstanding obligations through their a.gency. I 
shall visit their office Wednesday, October 18th for 
this purpose." {Ex. C of Ex. 34.) 

About September 26, 1939, through a letter of reference from the 
Mechanics Bank, Richmond, California, accused had requested the 
National Liquidation Bureau of Los Angeles to undertake liquidation 
of his debts. On the following day, with the understanding that 
he was to submit a complete list of his debts, a.ccuaed submitted to 
this concern a partial list thereof, proposing to turn over to the 
agency $100 per month to be prorated among the creditors (R. 269, 
272; Ex. 81). The a.gency suggested that it communicate with the 
creditors to secure their cooperation (R. 270, 271), and addressed 
letters to them for that purpose (R. 273). Two of the creditors 
declined to participate in the plan, three others gave only qualified 
approval, and the remainder of those listed by accused agreed to 
participate. The liquidation concern continued with formulation of 
its pla.n and on October 13, 1939, addressed a letter to accused ad
vising of the responses of creditors and requesting accused to call 
at the office of the agency and discuss a future course of action 
(R. 275-277). No reply from accused was received a.nd the agency 
wrote again to accused on Ootober 24, urging action (R. 277). Ac
cused did not reply but telephoned to the concern about November 
10, stating that he would call in person within a few days. He 
did not call a.nd on November 15 a third letter was mailed to him 
{R. 279). Accused again telephoned but did not appear at the of
fice of the agency. On November 27 the concern wrote accused that 
unless he should make definite a.rraneements by December l the plan 
for liquidation would be dropped. Accused replied to the last let
ter by a letter dated December 3, asking that further arrangements 
be completed by mail {R. 281). The agency addressed additional let
ters to accused on December 5 a.nd 8 urging a personal interview. 
About December 10, following the filing in a State court of a co~
plaint against aooused based on his obligation to the Monroe Loan 
Society, accused called at the office of the agency (R. 282-284), 
and discussed an a.lternative ple.n, previously suggested, for ap
plying to the Federal courts, for distribution of funds to his 
creditors through a Referee in Bankruptcy but without the usual 
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bankruptcy proceedings and discharge (R. 284, 285, 288). Ac
cused stated that he did not wish to obtain a discharte frOI:1. his 
debts through bankruptcy (R. 288), but agreed to apply to the 
Federal courts for the distribution service (R. 284, 285). The 
application to the courts was not I!*de, however, and the efforts 
to liquidate the debts through either of the channels above in
dicated were abandoned for the time being (R. 285-287). On June 
27, 1940, upon the application of accused, a Referee in Bankruptcy 
of a United States District Court appointed a distributing agent 
to receive and distribute to creditors such moneys as accused 
might deposit for that purpose (R. 296J Ex. 90). At the trial ac
cused testified, as hereinbefore stated, that he finally reached 
the conclusion that the services offered by the National Liquidation 
Bureau did not give adequate protection to him or to his creditors 
(R. 298, 299). 

The specification covering the official communicatior+a 
here involved charges, in substance, that the reports contained 
in the communications were dishonest and deceitful. The gist -of 
the indorsementa was that accused was extending his best efforts 
to liquidate his debts through the National Liquidation Bureau. 
The evidence shows that he had in fact initiated efforts in this 
direction and that, at the times at which the indorsements were 
submitted, he h.a.d cooperated with the e.genoy to some extent. The 
entire course of conduct of accused wit~ respect to his debts and 
his evasive action in dealing with the liquidation agency follow
ing the submission of the reports, however, leave no reasona.ble 
doubt that accused was using the agency only for the purposes of 
evasion and delay, and that his reports in the premises were in 
fact dishonest and deceitful. Violation of Article of War 95 is 
established. 

10. As to Specification 5, Charge II, alleging the dis
creditable making and uttering of a series of checks without suf
ficient funds in bank to pay themJ Specifications 25 a.nd 26, 
Charge I, alleging the fraudulent obtaining of money through mak
ing ancf' uttering checks Yithout sufficient t\lllda in banlc to pay 
them; and Specification 27, Charge I, alleging the fraudulent 
obtaining by aoouaed of two worthless oheoks previously made and 
uttered by him. through making and uttering a. third check without 
sufficient funds in bank to pay it, the evidence is substantially 
as follows: 
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From January 16, 19.39, to November 18, 19.39, checks dram 
by accused on the Citizens National Trust and Savings Bank, River-
side, Cali!'ornia, nre dishonored by that bank, upon presentation 
and in the regular course of business, because of insufficient funds 
on deposit to cover them, as follows: 

Item No. Date or Check Amount Date of Dishonor Balance ,men Dishonored 

(l) January 16 $185.00 February 4 Overdram 
(2) February 2.3 48.33 " 24 " 

28" " 
(.3) March 20 22.50 llarch 22 $1.91 

n(4) 13 15.00 " 22 1.91 
n n(5) 16 17.50 22 1.91 
n(6) 15 17.50 22 1.91" n(7) " 28 15.00 22 1.91 

(8) l 15.00 22 1.91" " n n(9) 11 7.50 22 1.91 
n(10) 31 z,.50 April 4 7.49 

(11) April 1 12.50 " 4 7.49 
n(12) 1 32.50 " 4 7.49 

n(13) March 23 17.50 4 7.49 
n(14) " 30 15.00 4 7.49 
n(15) " 29 17.50 4 7.49 
n(16) April 3 28.00 5 z,.49 
" 17 1.89 

May 17 3.3a 
(17) 7 25.00 April 12 2.14" 
{18) March 5 17.30 l2. 2.14" 

" 26 .64 
{19) April 30 35.93 1la;y 1 .64 
(20) fl 30 79.46 " 1 .64 
(21) May 1 40.00 l .64" 

II(22) April 30 17.50 l .64 
II ti(23) 30 8.50 l .64 

(24) 30 50.00 2 .64" " 
(25) May l 12.50 n 2 .64 
(26) " 7 25.00 13 28.,38" 
(27) fl 10 30.00 13 28.38" 

" 18 2.88 
(28) June l 35.93 July l 9.03 

ti(29) July 5 23.85 ll 12.32 
(JO) fl 5 17.JO n 12 12•.32 

ti 26 Overdralfil 
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(31) July 5 $20.00 July 12 $12.32 
(32) • 7 25.00 " l3 ll.82 

" 17 ll.S2 
n n(33) 1 20.00 l3 ll.82 

(34} n 31 12.50 n 31 Overdraim 
(35) August 5 17.JO August 8 " n" 19 
(36) 1 20.00 ll n" " 

n(37) 10 Zl.00 12" " 
n" 23 

(38) " 5 20.00 • 14 " 
(39) September 5 17.30 September 6 " 
(40) " 5 35.93 • 7 " n(41) 2 20.00 8 n" n(42) 10 Zl.00 l3" " 
(43) October 5 17.30 October 6 " 
(44)· n 10 27.00 n 16 n 

n(45) November 8 7.50 November 16 
n n(46) 9 35.00 16 " n 18 n(47) 50.00 22 " 

(R. llO, lll; Exs. 14, 41.) 

As appears from the foregoing, eight of the checks (items 2, 16, 18, 
27, JO, 32, 35 and .37) were presented for p~nt and dishonored two 
or more times (Ex. 41). At least six of the checks (items 17, 26, 32, 
37, 42 and 44) were postdated ones given by accused in advance to cover 
monthly payments on loan accowits (Exs. 8, 26). The check for $25, 
dated April 7, 1939 (item 17), was that concerning llhich accused's .false 
official report of l!.ay 31, 1939 (Spec. 2, Chg. I), -was made. The reason 
.for the dishonor on M.a3' 13 of the check for ~25 (item 26) does,not ap
pear, for the bank balance on that date exceeded the amount of the check. 
Following the dishonor on July l of the check for $35.93 (item 28), a 
deposit of t547.58 was ma.de on the same day. By July 5 the balance had. 
been reduced to $27.32. Accused's pay checks were regularly deposited. 
in the account up to July 1. other substantial deposits were also 
made from time to time prior to this date. The account was con
tinuously overdrawn from January 13 to l!arch 21. On llarch 30 it was 
overdrnn. On April JO the balance was i.6/+. On~ 31 the balance 
was $4.78. On June 30 the balance was $9.03. After July 25 the ac
count was continuously overdra11Il (Ex. 46). The check dated January 
16, 1939 (item 1), and twelve of the remaining checks (items 3-6, 
8-15, incl.) were cashed for accused by the Officers' Club at J.:arch 
~eld. The money turned over to accused was usua.l.ly in the form of 
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nickles, dimes, and quarters (R. 86-91) suitable !or plqing slot 
machines in the club (R. 93) (Spec. S, Chg. II). 

en November 8, 1939, the Officers' Club, March Field, 
California, cashed for accused his check for r,.50 dra,vn on the 
Citizens National Tru.st and Savings Banko! Riverside, California 
(listed above as item. 4S) (R. 101, 102) (Spec. 25, Chg. I). At 
about this time the club also cashed a check for accused in the 
amount or $42.50, accused stating that he would "redeem" it the 
!olloidng day (R. 98, 99). On November 18 accused presented to 
the club his check !or $50, drawn on the same bank (listed above 
as item 47), and in return for it obtained the checks for r,.50 
and $42.50, llhich had :previously been cashed by the club (R. 103-
105) (Spec. Z?, Chg. I). On November 9 the club cashed for ac
cused his check for $.35 drawn on the same bank (R. 102) (Spec. 26, 
Chg. I). The checks for r,.50, $50 and i3S were deposited for 
collection but were returned unpaid by the drawee bank (R. 102, 
103, 106; Ex. 41). As noted, the account or accused with the bank 
1ra3 overdrawn during the month of November. No deposit was made 
in the account after July l, 1939 (Ex. 46) (Spec. 25, 26, 'Z7, Chg. 
I). 

.Thus the evidence shows that between the dates alleged 
in Specification 5, Charge II, accused made and uttered 47 of the 
checks described in the Specification without making necessa.I'7 
arrangements with the bank for funds 'With 'Which to ~ them. As 
noted, certain of these checks had been made some time prior to 
their dishonor and some ,rare presented !or p~t and were dis
honored two or more times. The evidence fail.a to shOlf' that there 
were not on deposit 'With the drawee bank su!!iciept tunds to~ 
the check for $25, dated May 7, 1939, (item 26). J.lccused knew or 
ought to have known the balance in his account available !or the 
payment of the various checks. In Tin of the generally depleted 
state of his account and or his macy- financial difficulties, the 
Board of Review is convinced that the making and negotiation of 
the dishonored checlal (except item 26) were the result of gross 
carelessness or indifference, were deliberatel,y designed to gain 
time and temporar;r relief frOIJl creditors or were deliberately 
fraudulent. The bank had allowed accused to overdraw his account 
and might thus have aroused in him a hope that sane of the worth
less checks in question would be honored when presented for pq
ment. But the checks "Were in fact dishonored and a,v expectations 
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by accused that further overdraf'ts ll'OUl.d be allowed were not, 
manifestly., justified. The acts of accused -were lVI'Ongful and 
unlawi'ul., as alleged. Intent by accused finally to defraud 
through the use of the checks is not alleged by this Specif
ication., but the wrongful and unlawful makine, uttering and 
negotiation of the checks was nevertheless discreditable with
in the meaning of Article o! War 96 (CM 208870., :U:oore). The 
failure or proof with respect to the check dated~ 7 (item 
26), and the failure to prove that more than 47 checks were un
lawf'uJ.l.y made and uttered, are relatively unimportant and no 
part or the finding of gullty or this Specification need be dis- . 
approved. 

There can be no serious doubt that at the time the checks 
described. in Specifications 25, 26 and 27., Charge I, were made and 
uttered, accuaed knew that he did not have sufficient funds in bank 
to pay them. In view of hiis previous involvement with the bank he 
had no reasonable basis for an;y expectation that the checks "lfOuld 
be paid when presented. The circumstances under which the three 
checks were presented are indicative of fraud in each case. The 
proof amply supports the findings under Specifications 25 and 26 
that, with intent to defraud, accused obtained the proceeds of the 
checks for $7.50 and $35, and the finding under Specification 27 
that, with.like intent, he obtained the checks for $7.50 and $42.50. 

11. With respect to Specifications 33 and 34, Charge I, al
leging false swearing by accused concerning his debts, the evidence 
shows that on February 20., 1940, in his sworn testimony in the in
vestigation by Lieutenant Colonel Richard W. Hocker, I.G.D., ac
cused testified under oath, in the language set forth in these 
Specifications., that he had no financial obligations that had not 
been brought to the attention or the War Department and had not 
been included in a statement furnished by him to the National 
Liquidation Bureau of Los Angeles, Cali.fornia (p. 21., Ex. 59) with 
whom, in September 1939, he had initiated arrangements for adjust
ment of his debts (R. 268) (Spec. 33); and that since his retire
ment on August JO, 1939, he had paid debts owing to commercial con
cerns in Riverside., California, -which he described as "Rouse", "~est
brooks" and "Kaufman" (p. 22, Ex. 59) (Spec. 34). In fact the debts 
olrlng by accused to F. A. Braman in the original amount of ~9?5 (Ex. 
58) and the balance of the debt owing to Archer R. Norcross in the 
amount of about $526.63 (R. 223), described above, had not been in
cluded in the statement to the National Liquidation Bureau (R. 272; 
Ex. 81) and were not mentioned by accused in his testimony before 
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Lieutenant Colonel Hocker (Ex. 59). Accused had not ma.de any pay
ment to "Rouse's", a department store in Riverside (R. 171-174), to 

,the "J. R. Westbrook CompazlY", a hardware store in Riverside (R. 174-
176), or to"'· R. Co!!in", a shoe merchant o! Riverside (R. 177), 
since June 30, 1939, the date or accused's retirement. During the 
continuation or his testimoey on llarch 21, 1940, accused testified 
in reference to the omission of the Norcross debt from his statement 
of debts that his previous testimoey was incorrect and that he did 
in !act owe amounts not theretofore brought to the attention of the 
War Department (p. 32, Ex. 59); and testified lfith respect to the 
asserted p~ents to the Riverside merchants that he had not in
tended to convey the meaning that the accounts had been paid follow
ing his retirement (pp. 30, 31, Ex. 59). 

The circumstances in evidence pla.1nly show that the omission 
fran accused's testimoey before Lieutenant Colonel Hocker of any state
ment of the Braman and Norcross debts was intentional. Not only were 
the debts owing but they were large ones and the creditors had pressed 
accused for payment. The circ\llllStances under 'Which these debts were 
incurred leave no serious doubt that accused conceived it to be to 
his interest to conceal them and thus conceal the source of the 
moneys used by him on September l, 1938, to settle the Salvage Sale 
account. The evidence also shows that the testimoey by accused that 
he had, since his retirement, paid accounts of concerns lfhich he 
described as "Rouse" and "Westbrooks", was false. Under the circum
stances there can be no reasonable doubt that accused was aware or 
the falsity of this testimocy. · ilthough the evidence shO'lf'S that ac
cused had not paid an account lfith a merchant named "Coffin", there 
is no other en.dance with respect to arry- payment he !IISi1 have nade 
to a concern known as "Kaufman", a concern mentioned in his testi
moey before Lieutenant Colonel Hocker. Falsity of the testimoey 
with respect to Ka.u!man is not, therefore, established. The fail-
ure of proof is relative~ unimportant and the finding in this con
nection need not be disturbed. The elements of false nearing al
leged by Specifications 33 and 34, Charge I, as violative of Article 
of War 9S, are established in their essential particulars beyond 
reasonable doubt. 

12. The court proper~ overruled the plea in bar o! trial 
upon Charge III and its Specifications. It appears that accused 
was reprimanded under the 104th Article o! War £or negligence in 
the handling of the moneys involved in these Specifications, and 
!or !aillne to deposit the funds lfith a finance o!ficer (R. 80-8S). 
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It is not sho-wn that any attempt was made to impose disciplinary 
punishtlent under Article of War 104 for the offenses of embezzle
ment and misapplication here charged. These offenses are not, 
indeed, "minor offenses" for llhich Article of War 104 authorizes 
disciplinary punishment. 

lJ. After accused had testified at the trial, on direct 
examination, in certain particulars with respect to his debts and 
related matters, as set forth above, the court, following sug
gestions by the trial judge advocate, stated that the cross-ex
amination would be limited to matters covered on direct exar.tl.na
tion (R. 302). Subsequently an answer by accused to a question 
by a member of the court as to lvhat circumstances had caused the 
great increase in his obligations, was interrupted and objected to 
by the trial judge advocate upon the ground that the answer was not 
responsive. The answer was not conti.'lued and the court did not rule 
upon the objection (R. 303-304). Thereafter a similar question by 
a member of the court was objected to by the trial judge advocate 
upon the ground, in substance, that the subject matter had not been 
covered on direct examination (R. 304-305). The court ruled lfith 
respect to the latter objection that the "question must be answered 
by a direct answer and than it may be followed by turther explana
tion" (R• .'.305). Accused then testified: 

11 I cannot extend into that question without dis
closing the circumstances and issues under llhich I 
was laboring and the facts on 'Which I based -my judg
ment and motive." (R. 305-Jo6.) 

Following this response accused was advised by the court as to bis 
right to testify or make an unsworn statement (R. 306). He de-. 
clared -

"I desire at this time to expose mysel! to examina
tion and cross examination on any subject matter that 
has been brought before this court for their considera
tion." (R. 3Cfl.) 

He ,ras then .further advised of his rights as a witness and stated 
that he understood them (R. 308-309). He was not questioned .t'urther 
and did not testif.'y further. 
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In a letter to the president. of the court-martial, 
dated July 2, 1940, attached to the record of the trial (vol.
4, just before record of trial proper), accused contends, in 
substance, that his substantial rights were injuriously af
fected in that he was not permitted as a witness to continue 
with his explanation of the increase in his debts and that 
his right to testify in his Offll behalf 11as improperly curtailed. 
The Board of Review finds no substantial error in the rulings 
of the court, and finds no reasonable basis in the record of 
trial for the contention by accused that his right to testify 
in his own behalf' was improperly curtailed. 

In the letter referred to, accused also stated: 

n1. The apparant and indifferent manner in "Which 
m:, defense wa.s being conducted gave me grave concern 
during the course of the trial but the full significance 
and weight was not fully realized until I was led from 
the court-room in custody of an armed guard. I refer 
particularly to permitting all manner of testimon;,y to 
be presented and docwnents read by the prosecution with
out interruption or challenge, this procedure 11as fol
lowed throughout the trial upon advi~e of Counsel and 
that it would be met at the proper time." 

The record shows that substantia.l.ly all of the testimon;,y and docu
mentary evidence was presented at the trial lli.thout objection by 
the defense. No substantial error in the admission of evidence 
has been discovered. 

14. The accused is 52 years of age. The Arr1zy' Register shows 
his service as follOW"S: 

2 lt. of Cav. (temp.) 30 June 17; accepted 11 Aug. 17; 
l lt. of Cav., N. A. 15 Jan. 18; accepted 7 Feb. 18; 
capt. 22 Oct. 18; accepted 15 Dec. 18; hon. dis. 25 
Oct. 19. - Pvt. corp. and sgt. Btry. A, 5 F. A., Tr. 
D, l Cav. and Q. M. C. 7 Jan. Cf7 to 10 Aug. 17; sgt. 
Q~ M. c. 23 Jan. 20 to 17 Sept. 20; l lt. of Cav. 1 
July 20; accepted 18 Sept 20; capt. l July 20; 
Q. M. C. l Aug. 28; trfd. to Q. M. c. 26 Dec. 28; maj. 
l Aug. 35; retired 30 June 39. 

15. The court 1t'aS legally constituted. No errors injuriously 
affecting the substantial rights of accused were committed during 
the trial. In the opinion of the Board of Review the record 0£ 
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trial is legally sufficient to support the findings of guilty 
and ml! the sentence, and to warrant confirmation of the sentence. 
Confinement in a penitentiary is authorized under Article of War 
42 for the offenses involved in Specification l, Charge III, and 
in Specifications 6-10, inclusive, Charge II, said offenses un
der Charges II and III being recognized as offenses of a civil 
nature and so punishable by conf'ine."llent in a penitentiary by 
section 36 o! the Criminal Code of the United States (18 u.s.c. 
87), and section 215 of the Criminal Code of the United States 
(18 u.s.c. 338), respectively. 

Judge Advocate. 

~~{~dge Advocate. 

~/,$~ Judge Ad.;.;cato.
{· 
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1st Ind. 

War Department, J.A.G.i Nov. 6, 1940 - To the Secretary of War. 

l. Herewith transmitted for the action of the President are 
the record of trial and the opinion of the Board of Review in the 
case of Major John B. Cassed~ (068.37), u. s. Arary-, Retired. 

2. Major Cassed~ was convicted under forty-seven specif
ications, as itemized in the draft of your letter to the President. 
He was sentenced to be dismissed the service, and to be confined at 
hard labor for four years. The reviewing authority approved the 
sentence and designated the United States Penitentiary, McNeil 
Island, Washington, as the place of confinement. 

3. The records of the War Department show that accused was 
born in Minnesota, May l, 1888. He attended high school for one 
year. He served as an enlisted man from January 7, 1907, to Augus.t 
10, 1917, as a temporary second lieutenant, and as a first lieu
tenant and captain, National Arrrry, from Aueust 11, 1917, to October 
25, 1919. He reenlisted January 23, 1920, and served as an enlisted 
man until September 17, 1920. He was appointed a first lieutenant, 
Cavalry, Regular Arrrv, effective July l, 1920, and was promoted to 
captain as of the same date. He was promoted to major August 1, 
1935. He was transferred to the .Quartermaster Corps, December 26, 
1928, and served in that branch until he retired, at his own re
quest, after more than thirty years' service, on June 30, 1939. 
He was graduated from the Quartennaster Subsistence School in 1930. 

lAlring his commissioned service, a total of forty-four 
efficiency reports were rendered upon him. In two of these reports 
covering about ten months, his general rating was superior; in 
thirty-two of. the reports, covering about eighteen years and eleven 
months, his general rating was excellent or above average; in nine 
of the reports, covering about two years and six months, his general 
ratings were satisfactory; and in one report, covering about two 
and one-half months, his general rating was urisatisfactory. Cor
respondence relating to debt delinquencies, mostly pertaining to the 
debts involved in the charges, appears in his 201 file. His ef
ficiency file contains two conunendations for efficient performance 
of duties and his efficiency reports contain numerous comr.:.endatory 
remarks with respect to his general value to the service. On De
cember 28, 1938, he was awarded the Soldier's :Medal in reco¢tion 
of heroism displayed iu rescuing civilians from drowning during a 
flood at Riverside, California. 
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. 4. The most serious offense of which accused stands convicted 
is that of embezzlement, in 1938, of $959, property of the United 
States, the proceeds of salvage sa.les. Restitution or the moneys 
was made. Accused has a family consisting of a wife and five 
children, the youngest or whan is about ten years of age. 

5. I concur in the opinion or the Board or Review and recom
mend that the sentence be confirmed. In view of the circumstances 
surrounding the various offenses, the prior excellent service of 
accused, and the severity of the punishment involved in the sentence 
to dismissal, I believe that the ends of justice 'Will. be satistied 
by a term of confinem.ent substantially less than that adjudged. I 
accordingly recommexxi that the term of confinement be reduced to one 
year and one ~, to be served in a penitentiary. I a.lso recommend 
that the sentence as thus modified, be ordered executed. 

6. Inclosed herer.1.th are a draft of letter for your signature, 
transmitting the record to the President for his action, and a form 
of Executive action confirming the sentence, reducing the term o! 
confinement to one year and one day, and directing execution of the 
sentence as thus modified. ii ' 

iluttLfuct lt. 
en w. Gullion, "') 
jor General, 

1'h ge Advocate General. 

3 Incle -
Incl l - Record o! trial. 
Incl 2 - Drft. of let. for 

sig. Sec. of War. 
Incl 3 - Form of Executive 

action. 
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WAR DEPAR'll,OO;T 
In the Office of The Judge Advocate General (345)

Washington, D. C. 

Board of Review 
CM 214103 

SEP 13 1940 

U N I T E D S T A T E S } THIRD CORPS AREA 
} 

v. ) Trial by G.C.M., convened at 
) Bolling Field, D. c., July 9, 

Private GEORGE W. SEYMOUR ) 1940. Dishonorable discharge
(6850507), Second Staff ) and confinement for three (3) 
Squadron, Air Corps. ) years. Disciplinary Barracks. 

HOLDING by the BOARD OF REVIEW 
HILL, SCHLANT and JOHNSON, Judge Advocates. 

1. The record of trial in the case of the soldier named above 
has been examined by the Board of Review. 

2. Accused was found guilty of the larceny, under a single 
Charge and Specification, of a man's gabardine auit, value about 
$20, a man'• white suit, value about $25, a nan's brown suit, value 
about $2S, a lady's white suit, value about $S, a Hamilton watch, 
value about $25, and a belt and silver buckle, value about$,, total 
value $11S, the property of Harry s. Cobb. The total value alleged 
should be $10S and not $115. The brown suit and the belt and buckle 
were not before the court, but the watch and other suits were (R. 10, 

· llJ Exs. 1, 2, 3, 4). The owner of the wa~ch stated that it was in
valuable to him as it was one of two ~rticles left by his father who 
died on January 3. He also stated that "I believe the police de• 
partment of Washington has placed a value of $25.00 on the watch" 
(R. 9). Thie ev~dence as to value ie hearsay and, were it admissible, 
it does not appear that the evidence is from a competent source. It 
al10 appears that the accused gave the watch to another soldier as 
security for a loan of $4 (R. 18). The owner of the four suite stated 
that the valu~ of the three men's suits and the one woman's suit is 
not lees than $85. It does not appear that the owner was qualified to 
express an opinion as to the market value of these suits. Isadore L. 
Firestone, operator of a pawn shop and clothing store, a prosecution 
witness, valued the four suits at $6 (Ex. 5). No evidence was intro
duced as to the value of the belt and buckle. As to the suits, there 
is no evidence showing the dates of their purchase, the prices paid 
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ter ~ aa4 the clegree ot their use. The record diecloae1 noth
ing to indicate that allot the articles referred to did not have 
a readily determinable mark.t value. 

3. It ia ntablhhed that -

"Other than as to distinctive article, of govern
ment 111ue (par. 1S33J Supp. V, Dig. Opa. JAG 1912-30) 
or other chattels which, becau1e ot their character, do 
not have readily determinable market values, the value 
ot per..nal property to be considered in determining 
the punishment authorized tor larceny thereof is the 
m.rket value. Cll 208oo2, Gilbert I CY 208481, RagedalU 
sec. S8S, McClain on CriJllinal lawJ People v. Gilbert, 
128 N.W. (Mich.) 756.• (CM 209131, Jacobe1 aee alao 
CM 212983, DibyorthJ CM 213765, Krueger, .!1 !Y:•I 
CII 213952, !!I..E!•) 

The only competent evidence as to the market value was the statement 
by Iaadore L. Firestone that the four suits have an aggregate value 
ot .6. Mere inspection of the property before it did not authorize 
the court to find more than that it was of some substantial value. 
To permit the court to determine market value from this inspection 
alone •would be to attribute to the members ot the court technical 
and expert trade knowledge which it cannot legally be assumed they 
po11e1sed" (C1L 208002, Gilberti CM 208481, Ragsdaltl CM 209131, 
Jacob,s CM 21376.5', Krueger, .!1 li•I Cll 213952, ~). 

The evidence is legally 1ufficient to support only so much 
of the finding a1 to the aggregate value ot the articles described in 
the Specification a1 involve, a finding of aggregate value in excess 
ot *' but not in exceu ot $20. The maximum punilhment by centinement 
authorised by paragraph 1041, llanual tor Court1•Martial, tor larceny 
ot property ot value ot not more than $20 ii confinement at hard labor 
tor 1ix month1. 

4. ror the rea1ons atated the Board of Review hold• the record 
of trial legally auttlcient to 1upport only 10 much of the finding 
ot sailt1 ot the Specification a, involves a finding ot guilty ot 
laroeay bJ tile accuHd as alleged, at the place and time alleged, ot 
the propatJ 4Noribed in the lpecitication, ot value 1A UCHI of 
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$6 but not in exceea of $20, and of owner1hip as allegedJ and legally 
sufficient to support only so much of the 1entence as involTe• di.a
honorable discharge, forfeiture of all pay and allowances due or to 
become due, and confinement at hard labor tor six months. 

~/~, Judge Advocate. 

Judge Advocate. 

~~ Judge AdTCoate, 
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WAR DEPARnlENT 

Ill the Ottioe ot The Judge Advooate General 
Waslµ.ngton, D. c. 

Boe.rd ot Rnin 
CM 214273 

OCT 9 1940 
U I I T E D S T A T E S ) NDml CORPS AREA 

) 
Te ) Trial by G.C.M., oon-yened at 

) Fort Fra.noi1 E. Warren, Wyoming, 
Private LmIS P. REYNOLDS ) August SO and Sl, 1940. As to 
(6986108), Caape.ny H, 1st ) eaoht Di1honora.ble-4iaoharge 
In1'antry; and Frinte Fir1t ) and oontinement tor three (S) 
Cla11 PHILLIP RICHARDSON ) year,. Di1oiplinary Barraco. 
(6291478), Company D, 1st ) 
Infantry. ) 

ROLDillG by the BOARD OF REVIiW 
RILL, SCHLANT and JOHNSOJf, Judge .l.dvooates. 

1. The record of trial in the ca1e ot the soldiers named 
above has been examined by the Boe.rd ot Revin. 

2. The acoused were e.rraigned upon the following Charge and 
Specifications a 

CHARGEa Violation ot the 93rd Article or War. 

Specitica.tion la In that Private Lewis P. Reynolds, 
Company H, 1st Infantry, a.nd Prha.te 1st ola11 
Phillip Riohardson, Company D, lst Infantry, 
acting jointly and in pursuance ot a oommon in
tent, did, at Fort Francia E. Warren, Wyom.1.Dg, 
on or about August 10, 1940, by torce &lld vio
lence, and by putting him in tear, telonioual;r 
take, steal,. and carry away from. the person ot 
Thomas G. Hudnall, cash, the property of the said 
Thomas G. Hudnall,. nlue a.bout $26.00. 

Specification 2 t (Finding of not guilty). 

Speoitica.tion 31 In that _£rivate Lewis P. Reynold•, 
Company H, 1st Infantry, and Private lat clau 
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Phillip Richardson, Compe.ny D, lwt Infantry, 
acting jointly and in pursuance of a common 
intent, did, at Fort Francis E. Warren, Wyoming, 
on or about August 10, 1940, with intent to do 
him bodily harm, commit an assault upon Thomas 
G. Hudnall, Ta.xi Driver, by striking him on the 
head with a dangerous weapon, to wit, a pistol. 

Ea.oh aocused pleaded not guilty to the Charge and Specifioations 
and were each found guilty of Specifications 1 and 3, not guilty 
of Specification 2, and guilty or the Charge. No evidence of 
previous oonvictions was introduced as to aocused Reynolds. As to 
accused Richardson, evidence of a previous conviction was introduced 
relating to an offense committed during his current enlistment but 
prior to the one year next preceding the commission of the offense 
charged. This evidenoe or preTious oonviction was, therefore, in
oompetent and should not have been received in evidence. Accused 
Richardson was sentenced to dishonorable discharge, forfeiture of 
all pay and allowances due or to become due, and confinement at hard 
labor for five years. Accused Reynolds was sentenced to dishonorable 
discharge, forfeiture of all pay and allowances due or to become due, 
and confinement at hard labor for three years. The reviewing author
ity approved the sentences as to each of the accused, but reduced 
the period of the confinement imposed against Private Richardson to 
three years, designated the Atlantic Branch, United States Disciplinary 
Barracks, Governors Island, New York, as the place of oonfinement, and 
forwarded the record of trial for action under Article of War Soit. 

3. The accused were found guilty of joint robbery and assault 
with intent to do bodily.harm with a dangerous weapon, to wit, a pistol. 
The evidence is compelling that the two accused were in a taxicab at 
the time of the alleged occurrence, and that the taxi driver was hit on 
the head by one of them with a pistol and robbed of $24.80. The con
tention of the defense was that both accused were so drunk that they 
knew nothing of the occurrence. Accused Reynolds also contended that 
he did not partake in the assault or robbery, The question of the de
gree of drunkenness was, therefore, important because of the intent 
involved in the findings. 

4, The record disoloses many erroneous rulings by the court on 
objections to questions by defense counsel. Two of these rulings are 
especially prejudicial. The effect of these rulings is important be
cause they affected the question of the degree of drunkenness. 

- 2 -
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5. A prosecution witness who arrested aooused Riohardson af
ter the alleged offense was committed stated (R. 24) that when he 
arrested Richardson he was obviously intoxicated, did not walk 
straight, and smelled of liquor. Second Lieutenant William G. 
White, Jr., who investigated the matter after the arrest, stated 
that accused Richardson staggered a little (R. 36). A defense wit
ness, Private Howard F. Speake, stated (R. 46, 47) that aocused 
Richardson was pretty drunk around 7a30 p.m., on August 10, 1940. 
Private Vernon M. Davids, a defense witness, stated that he saw 
accused Richardson on August 10, 1940, and drank with him from six 
o'clock until a quarter of nine (R. 51), and that accused was drunk. 
Private Donald H. Bonham, a defense witness, stated (R. 56) that on 
August 10, 1940, he was with aooused Reynolds around nine o'clock 
and Reynolds was drunk. Both aocused testified that they were drink
ing on August 10, 1940 and late in the evening were drunk (R. 58, 62). 
These various referenoes disolose that the degree of drunkenness of 
the aooused was very important on the question of intent. 

6. The first of the two serious errors occurred when prosecu
tion witness, Private Victor L. Williams, who arrested accused Riohard
son was being questioned by counsel for aooused Reynolds. The question 
was (R. 23): 

"Q. Wha·t -was the general condition of Private Richard
son at that time?" 

The proseoution stated: 

"I objeot, this is the special counsel for Private Reynolds. 
He was named special counsel for Private Reynolds only and 
not for Private Richardson." 

This objection was sustained by the court. It was then brought out 
by the members of the court (R. 24) that at the time of his arrest 
Richardson was intoxicated. As the offense was joint robbery, it 
was perfectly proper to cross-examine all the aooused as both were 
bound by the aots of each aooused. The real danger of this ruling 
is that the defense counsel may have disclosed that Richardson was 
more drunk than disolosed by the questions asked by the members of 
the court. Also, it is possible that the defense oounsel wa.s fore
closed from asking questions other than as to Richardson's general 
condition. 

7. The seoond serious error ooourred when a defense witness, 
Private Howard F. Speake, was testifying as to the condition of ao-
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cuaed Riolll.r4aon on August 10, 1940. In reply to questions by the 
det.aa• oounael, he stated th&t Richardson YI.a drunk on this day.
Th• prosecution stated (R. ,s)a 

•1rra.y it.please the oourt, it the detenae oounael now 
asks any qu.ationa ot Private Speake with relation 
to Private Richardson, I object to the counsel for 
Private Reynolds conferring with the defense counsel 
of Private Richardson, unless the question absolutely 
pertains to Private Reynolds." 

The court ruledz "The defense has heard the objection of the prosecu
tion and will please conform to that." Counsel for Richardson asked 
no further questions with relation to Private Richardson and counsel 
f'or Reynolds then examined the witness. This ruling was highly :iJn
proper as the accused were charged jointly and jointly responsible 
for the acts of each other. The detailed defense counsel was acting 
for both the accused and to hold that he could not confer with an 
associate counsel is to deprive the accused of the full aid of his 
counsel. This error was prejudicial to the substantial rights of 
the accused. 

8. As the evidence on the question of the degree of drunken
ness of the accused is nut compelling, resort may not be had to 
Article of War 37 to hold the record legally sufficient on the grQWld 
that no substantial right of the accused was injuriously affected by 
the erroneous rulings (CM 190127, H8lllillond; CM 200328, Boutilleri CM 
20094.2, ~). 

9. For the reasons stated, the Board of Review holds the record 
ot trial not legally sufficient to support the findings and sentences • 

. ~- · r·•~ · ,·· · ,/ I 
1~ ....i· , ~ , .: ~ Judge Advocate. 

s (; 

~udge Advocate, 
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WAR DEPARTMENT 
In the Offioe of The Judge Advooate General (3S3) 

Washington, D. C. 

Board or Review 
CM 214336 

OCT 2 4 1940 

U N I T E D S T A T E S ) THIRD DIVISION 
) 

Te ) Trial by G.C.M., convened at 
) Fort Lewis, Washington, August 

PriTate LUCIUS C. BELLAMY ) 9, 1940. Dishonorable discharge 
(6916598), Company G, 47th) and oont'inement for nine (9) 
Quartermaster Regiment. ) months •. Disciplinary Barracks. 

HOLDING by the BOARD OF REVIffi 
HILL, SCELANT and JOHNSON, Judge Advooa.tea. 

1. The record or trial iri the case of the soldier named above 
has been examined 1>y the Board ot Renew. 

2. The a.ccused wa.1 tried upon the followiDg Charges and Specif
ications a 

CHARGE I a Violation of the 65th Article of War. 

Specifioationa In that Private Lucius c. Bellamy, Com
pany G, 47th Ql( Regiment, did, at Tacoma., Washington, 
on or about July 2, 1940, strike Corporal Lonnett H. 
Cypert, a noncommissioned officer who was then in 
the execution of hi1 office, in the fa.ce with his fiat. 

CHARGE Ila Violation of the 68th Article of War. 

Specificationa In that Private Lucius C. Bella.my, Com
pany G, 47th ~ Regiment, being engaged in a fray . 
among persons subject to military law, and having ,.
been ordered to his organization by Corporal Lon-
nett H. Cypert, Company E, 47th ~ Regiment, did, 
at Tacoma, Washington, on or about July 2, 1940, 
refuse to do the same. 

Accused pleaded not guilty to Charge I and its Specification. He 
pleaded to the Specification, Charge II, not guilty, but guilty of a. 
Specification, as follows: 
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"In that Private Lucius c. Bellamy, Company G, 
47th Q.M Regiment, did, at Tacoma, Washington, on or 
about July 2, 1940, engage in a fray, to the prejudice 
of good order and military discipline." 

To Charge II, he pleaded not guilty, but guilty of violation of Article 
of War 96. He was found guilty of Charge I and its Specification and 
guilty of substituted Charge II a.nd its substituted Specification. No 
evidence of previous convictions was introduced. He wa.s sentenced to 
dishonorable discharge, forfeiture of all pay and allowances due or to 
become due, and to be coni'ined at hard labor for one year. The review
ing authority approved only so much of the sentence as pertains to dis
honorable discharge, forfeiture of all pay and allowances due or tc be
come due, and coni'inement at hard labor for nine months, and transmitted 
the record under Article of War 6oi. 

3. When the accused pleaded guilty to a substituted specification 
and charge in place of Charge II and its Specification, the prosecution 
stated (R. S)a 

"In view of the pleading of guilty to a lesser in
cluded offense as to Charge 2, by direction of the Com
manding General the prosecution withdraws charge 2 and 
its specification and will not pursue that charge further 
at the present trial." 

This action was a full and complete withdrawal of Charg, II and its 
Specification and there is no basis in fact or law upon which to sus
tain the findings of guilty as to this so-called substituted charge 
and specification. The approved sentence, however, is amply sus
tained by the findings as to Charge I and its Specification. 

4. For the reasons stated, the Board of Review holds the record 
of trial legally insufficient to support the findings of guilty of the 
substituted Charge II and its substituted Specification. · 

The Board of Review holds the record of trial legally suf
ficient to support the findings of guilty of Charge I and its Specif
ication a.nd the sentence, as approved a.nd reduced by the reviewing 
authority. 

0--.---r-A/. ~ 
~~~~~~~·~~~~--~r/...,-·'"'7udge Advocate. 

~geAdvocate. 

~udge Advocate, 
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WAR DEPARTLIENT 
In the Office of The Judge Advocate'General C35S)

Washington, D. C. 

Board of Review 
CM 214342 

OCT 2 8 1940 
U N I T E D S T A T E S ) UNITED STATES MILITARY ACADEYI 

) 
Te ) Trial by G.C.M., convened at 

Cadet RILEY S. KING, First 
) 
) 

West Point, New York, Septem- · 
ber 18, 1940. Dismissal. 

Class, United States Corps ) 
ot Cadets. ) 

OPINION of the BOARD OF REVIEW 
HILL, SCBLANT and JOID~SON, Judge Advocates. 

l. The Board of Review has examined the record ot trial in the 
oase ot the cadet named above and submits this, its opinion, to '.rh• 
Judge Advocate General. 

2. The accused was tried upon the following Charge and Specit
ication1 

CHARGE1 Violation of the 96th Article of War. 

Specificationt In that Cadet Riley s. King, First 
Class, United States Corps of Cadets, did, at 
or near Highland Mills, New York,· on or about 
August 22, 1940, drink intoxicating liquor in 
violation of paragraph 135, Regulations tor 
the United States Military Acad8In¥, 1931. 

Aooused pleaded guilty to and was found guilty of the Specification 
and the Charg~. No evidence of previous convictions was introduced. 
He WI.I sentenced to be dismissed the service. The reviewing author
ity approved the sentence and forwarded the record of trial for 
aotion under Article ot Wa.r 48. 

3, The pro11cution did not introduce e.ny evidence, but did 
read paragraph 135, Regulations for the United States Military 
Academy, 1931, which regulation i1 as followst 
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n135. Intoxicating liquors. - Cadets who shall 
drink or be found under the influence of intoxicating 
liquor, or bring or cause the same to be brought with
in the cadet limits. or have the same in their rooms, 
tents, or otherwise in their possession, shall be di~
missed the service or otherwise less severely punished." 

4. The defense introduced three character witnesse.s __and made 
an unsworn statement. 

Cadet John Norton, First Class, United States Corps of 
Cadets, testified that he has known the accused for two years, has 
had closer association with him than with any other cadet. and found 
him above the average in the performs.nee of his duties as a cadet. 
He is very level-headed and well liked in the Corps. After gradua
tion, he would be willing to serve with or under the accused. The 
accused could always be trusted and has gone far with his teachers 
(R. 8, 9). 

Captain Harryi7. Johnson. 10th Cavalry, West Point, New 
York. testified that he has known the aocused all four years he has 
been at the Academy and has instructed him. He wa.s in command of 
the Cavalry in Cadet inaneuvers and the accused was one or eight 
cadets who performed their duties in an outstanding manner. He be
lieves the accused will make a very fine officer (R. 10-12). 

Captain James R. Davidson, Infantry, testified that he has 
known and observed the accused continuously since September 1939. 
The accused has performed his duties in an excellent manner as a 
cadet and has excellent capabilities and possibilities as an officer, 
above the average cadet. He would be very happy to have the accused 
serve under him at any time. Witness discussed the accused with Cadet 
Company Commander Mr. Lee. and he esteemed him very highly (R. 13, 14). 

The aocv.sed made the following unsworn statement (R. 6): 

"I did do a very foolish thing. I realize that now. 
During the last three weeks I have suffered a great deal 
of anguish because I jeopardized my entire career and my 
whole future life for the sake of a few bottles of.beer. 
I can honestly say now I have learned my lesson. Although 
my previous thoughtle~sness is no defense now, I do say if 
this court will give me another chanoe, I will do every-
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thi.Dg in lllY power to make myself worthy of the op
portunity" they have offered me. That is all I have 
to say." 

Four of the aix members of the court joined in a plea for 
clemency which is atta.ched to the record. In this plea it is recom
mended that the sentence of dismissal be commuted to suspension for 
one year. The reasons given are the accused's excellent reputation 
with both officers and cadets with whom he has come in contact, and 
his probable worth as an officer in the Arrrr:, of' the United States. 

The Superintendent or the Jillitary Academy made a recom
mendation for clemency, which appears below his action on this case, 
wherein he recommends that the sentence be confirmed and commuted 
to the usual r~striction to limits and performance of punishment 
tours prescribed for cadets undergoing special punishment for a 
period of six months beginning with the date of action by the President. 
He further states that such modification of the sentence will meet the 
requirements of justice and discipline. 

5. That the accused drank intoxicating liquor, as alleged, is 
established by his pleas of guilty. 

6. Accused was admitted to the 1illita.ry Academy from Florida 
on July 1, 1937, and wa.s 25 years of' age on August 15, 1940. 

7. The court was legally constituted. The record of trial 
discloses no errors or irregularities injuriously affecting the sub
stantial rights of accused. In the opinion of the Board of Review, 
the record of trial is legally sufficient to support the findings 
and sentence. The Board of Review, however, concurs in the recom
mendation of the Superintendent, United States Military Academy, that 
the sentence be confirmed and commuted to the usual restriction to 
limits and punishment tours prescribed for cadets undergoing special 
punishment for a period of six months beginning with the date of action 
by the President. 

~--r.-,k\--------·-----'--t/x-o+.-Judge Advocate. 

~~k, Judge Advocate. 

~~· Judge Advooate. 
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WAR DEPARTMENT 
In the Office of The Judge Advocate General 

Washington, D. C. (3.59) 

Board or Review 
CM 214367 

OCT 2 5 19.10 

U N I T E D S T A T E S ) FOURTH DIVISION 
) 

v. ) Trial by G.C.M., convened at 
) Fort Benning, Georgia, Septem

Private LEO E. Y.ASALA.JTIS ) ber 25, 1940. Dishonorable 
(6917797), Battery I, 83d ) discharge and confinement for 
Field Artillery. ) one (1) year. Disciplinary 

Barracks. 

HOLDING by the BOARD OF REVIE« 
HILL, SCHLA.NT and JOHNSON, Judge Advocates. 

1. The record or trial in the case or the soldier named above 
has been examined by the Board of Review. 

2. Accused was found guilty of the larceny of one Hi-Standard 
automatic pistol, one heavy leather brown holster with extra clip 
on holster, 500 rounds of 22 caliber ammunition, one Argus candid 
camera, with leather carrying case, and four lens, of a total value 
of about ;40. It was stipulated between the prosecution and the de
fense that were Second Lieutenant Joseph F. Keithly, 29th Fial~ Artil
lery, present in court, he would testify as follows (R. 7, 8): 

"That on or about August 5, 1940, h<11 was stationed 
with Battery I, 83rd Field Artillery, at Fort Benning, 
GeorgiaJ that at that time he owned one 22 calibre Hi
Standard Automatic Pistol with heavy brown leather hol
ster with extra clip pocket, valued at about $20.00; 
500 rounds of 22 calibre ammunition valued at about 
$3.50; one Argus Model 'A' Candid camera valued at about 
$10.00; one leather carrying ease with purple velvet lining 
for said camera, valued at about $2.50; 1 kit or lenses 
and accessories containing four lenses for the camera above 
described, valued at about $3.60; one roll of films in the 
camera described, valued at about 851; that he kept all of 
these articles in a suitcase in his tent in the 83rd Field 
Artillery area; that about August 5, 1940, he missed all 
of the article- named, having a total value of about $40.00 
or more, from th~ place where kept;••*•" 

The articles referred to were received in evidence. The only evidence 
as to the value of these articles is the stipulated testimony of the 
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owner. Lieutenant Keithly, but it does not appear that he was qualified 
to express an opinion as to their market value. nor is there any showing 
as to the purchase price. date of purchase. and degree of use of these 
articles except that Second Lieutenant Herman R. Smith. Jr •• stated that 
the leather camera case was "somewhat worn" (R. 15). 

3•. Except as to distinctiTe articles of government issue or other 
chattels. which. because of their character do not have readily deter
minable market "t1Llues. the value of personal property to be consitl~red 
in determining the punishment authorized for larceny is market value 
(CY 208002. Gilberti CM 208481, Ragsdale; CM 209131. Jacobs; CM 212983, 
Dilsworth; CM 213765, Krueger. et al.). The record discloses no com
petent evidence as to market value. While the articles referred to were 
before the court. the court was not authorized, from a mere inspection of 
same, to find that they were more than of some substantial value. To hold 
that the court could determine the definite market values of these articles 
"would be to attribute to the members of the court technical and expert 
trade knowledge which it cannot legally be asswned they possessed" (CM 
208481. Ragsdale; CM 208~2, Gilbert; CM 209131. Jacobs). 

The eTidence is legally sufficient to support only so much of 
the finding as to value under the specification as involves a finding 
ot some substantial value not in excess of $20. The maximum punishment 
by confinement authorised by paragraph 104 c, Manual for Courts-1iartial. 
for larceny of property of value of not more than $20 is confinement at 
hard labor for six months. 

4. For the reasons stated the Board of Review holds the record of 
trial legally sufficient to support only so much of the finding of guilty 
of the Specif'ication as involves a finding of guilty of larceny by the 
accused as alleged. at the place and time alleged. of the property de
scribed in the Specification. of some substantial value not in excess of 
$20. and of ownership as alleged; and legally sufficient to support 
only so much of'the sentenoe as involves dishonorable discharge. for
feiture of all pay e.nd allowances due or to become due. and confinement 
at hard labor for six months. 



WAR DEPARTMEHT 
In the Office of The Judge Advocate General (361)

Y'fashington. D. c. 

Boa.rd of Review . 
CM 214421 

.OCT 29 1940 

U N I T E D S T A T E S ) UNITED STATES MILITARY ACAD&'Y 
' 

v. )' Tr~al by G.C.M., convened at 
) West Point. New York, August 

Cadet THEODORE K. WHITE. ) 30, 1940. Dismissal. 
First Class. United States ) 
Corps of Cadets. ) 

-------------·----OPINION of the BOABJ> OF REVIEJf 
HILL, SCELANT and JOHNSON, Judge Advocates. 

1. The Board of Review has examined the record of trial in 
the case of the cadet named above and submits _this. its opinion, 
to .The Judge Advocate General. 

2. The accused was tried upon the followi.nJi: Charges and 
Specifications: 

CHARGE I: Violation of the 85th Article of War. 

Specification: In that Cadet Theodore K. White, First 
Class, United States Corps of Cadets, was at West 
Point, new York, on or about July 19, 1940, found 

1 drunk while on duty as Intermediate Officer of the 
Guard, Cadet Camp. 

CHARGE II: Violation of the 96th Article of War. 

Specification: In that Cadet Theodore K. White, First 
Class, United States Corps of Cadets, did, at 
West Point, New York, on or about July 19, 1940, 
drink intoxicating liquor in violation of para
graph 135, Regulations for the United States Mili
tary kcademy, 1931. 

He pleaded not guilty to and was found guilty of all Charges and 
Specifications. No evidence of previous c~nviction was introduced. 
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He was sentenced to be dismissed the service. The reviewing 
authority approved the sentence and forwarded the record of 
trial for action under Article of War 48. 

3. The evidence shows that accused was detailed as Inter
mediate Officer of the Gue.rd at Cadet Camp for Thursday, July 18, 
1940 (Ex. 1), and was mounted at 5 p.m., July 18 and not relieved 
prior to 5 p.m., July 19, 1940 (R. 9-11). Accused waa sober and 
not under the influence of liquor at supper July 18 (R. 17). Cadet 
R. p. Pierpont, First Class, Senior Officer of the Guard, arranged 
the hours dividing up the night July 18-19, and assigned the period 
from about 10130 p.m., to 1130 a.m., to accused, the period 1130 
a.m., to 3130 a.m., to Cadet Foster, Junior Officer of the Guard, 
and 3s30 a.m., to reveille, to himself (R. 120, 121, 124). At about 
11 p.m., when Cadet Pierpont went to bed (R. 120) and the la.st time 
he saw accused before sick call next morning, the condition of ac
cused was quite normal (R. 79). He did not see accused and pur
posely.avoided him from 11 p.m., until sick call July 19, because 
he had "a hunch" that accused might be doing something wrong be
cause he saw accused during the evening in front of or inside the 
guard tent with an empty barrack bag (R. 83, 84). 

Cadet H. G. Foster, First Class, was Junior Officer of 
the Guard, July 18-19, 1940 (R. 127; E:x. 1), had the shift from 
l a.m., until 3130 a.m., was present in the guard tent or visitors' 
tent from 1 a.m., until he went to bed at 3 a.m., and saw accused 
practically the whole time during that period (R. 127, 128, 132, 133, 
134). Cadet Foster stated that there was nothing extraordinary in 
the manner or behavior of accused during that period; that he did 
not smell liquor on accused; did not know that accused was drinking 
during that period; that accused had the next prior shift but just 
stayed on during his shift without giving any reason therefor; that 
after 2145 a..m., he did not see accused until 9 a.m., July 19, 1940 
(R. 128, 129); when he left at 2:45 or 3 a.m., and went to bed he 
told accused to wake Cadet Pierpont and fully thought that accused 
took over the guard then (R. 130); aooused was then in the visitors' 
tent with Cadet Hollis where sandwiches a.nd coffee were kept (R. 133, 
134)J and he did not see accused take a drink that evening and saw 
no liquor in guard or visitors' tent nor in the vicinity that night 
(R. 135). 

Cadet J.B. Hollis, Third Class, was Sergeant of the Guard 
night of July 18-19, 1940a was on duty around the guard tent from 
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ls30 a.m•• to 5 a.m., and 8&Y aooused during those hours. He did 
not notice anything.peculia.r about, nor detect any odor of liquor 
on accused during those hours (R. 99, 103). He was pretty sure 
accused did not go to tent to sleep before 5130 a.m. (R. 106). · 

When at 4130 a.m. • Cadet Pierpont woke himaelf an hour 
late as Cadet Foster ha.d failed to wak• him, and went to the guard 
tent, he saw Cadet Hollis in f'ront of the tent. but did not see 
accused or Cadet Foster there (R. 121, 122. 125). Cadet Hollis 
told him that'.Cadet Foster ha.d gone to bed and that accused wa.s on 
duty and wpuld keep going until reveille (R. 125, 126). Cadet 
Pierpont heard a noise in the visitors' tent but did not check to 
see what the noise was (R. 126), and then went back to bed until 
reveille (R. 124). Aooused ate one or two sandwiches. Cheese and 
ham sandwiches were prov"'..ded that night in the visitor•' tent (R. 
98, 99, 138). 

The te8'timony that the accused was drunk is confined to 
the period from reveille, about 6110 a.m., to the formation of the 
sick squad following brea.ktast July 19, 1940. The pertinent testi~ 
mony for the prosecution and defense ma.y be summarized as follows& 

a. For the prosecution four cadets, First Class, testified 
that accused wa.s drunk:, two Barrack Policemen that he was under the 
influence of liquor, and a third policeman that he was sick from being 
drunk. Cadet Price testified that accused had a hangover (R. 13)J was 
drunk within the definition of drunkeillless ·under' Article of War 85, 
Manual for Courts-Martial, 1928, page 160, •any intoxication which is 
sufficient sensibly to impair the rational and full exercise of the 
mental and physical faculties is drunkeillless within the meaning of the 
article" (R. 14)J that after reveille and three or four minutes after 
accused lay down on bed, he dashed a dipper of cold water in face of 
accused and put finger down throat of accused to fully awaken accused 
(R. 12, 13); that he smelled the odor of liquor on the breath of ac
cused (R. 13); that accused was slightly dazed and not fully awakened, 
and a little unsteady on his feet (R. 14). Cadet Atkinson testified 
that accused was drunk (R. 18), ha.rd to awaken and not in complete 
control of himselfJ had a little trouble getting out to reveille; 
was unsteady on his feet; that he got acoused up for reveille, held 
accused's left arm at reveille; accused then lay Q~ on bed; and 
that in his opinion the full exercise of the mental and physical 
faculties of accused was sensibly impaired through the consumption 
of alcoholic beverages (R. 18, 19, 22). Cadet Neumeister believed 
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accused ,vas drunk at time accused went to showers. was acti.Dg 
giddy in the shower. and had odor of liquor after he came back 
from shower (R. 35-37); and that a combination of incidents 
led him to reach opinion that accused was drunk (R. 39). Cadet 
Millikin smelled liquor on breath of accused whilo in tent (R. 
25. 27)1 had impression that accused bad too much to drink (a. 
26) and was suffering from after effects of liquor (R. 32); and 
was of opinion that the full exercise of mental and physical facul
ties of accused was sensibly impaired through consumption of al
coholic beverages to the extent that he ha.d the smell of liquor on 
his breath. was slow in walking. and slouched along to sinks. but 
not otherwise (R. 26. 27); that he saw in the looker ot accused 
a brown quart bottle in a horizontal position with no cork. which 
was the same size and color as a liquor bottle (R. 25. 28. 30); 
and that accused acted naturally in the shower. adjusted it rapidly. 
dried himself off and walked slowly back to the main lenl (R. 31). 
Policeman Vineyard testified that after Corps went to breakf'ast. ac
cused was walking to sinks slightly bent forward. his knees sagging 
and looked like he was going to fall down (R. 41); half an hour 
later in tent breath of accused had odor of intoxicating liquorJ 
yellowish spots on trousers of accused looked like vomit; he but. 
toned up the front of trousers of accused (R. 42); was of opinion 
that full exercise of his mental and physical faculties was sensibly 
impaired through consumption of alcoholic beverages (R. 43); and 
that he first thought accused was sick but later observation of nis 
bleary eyes. facial expression. and walk of accused were basis of 
opinion that he was under the influence of intoxicating liquor (R. 
46-49). Policeman Halvorsen testified that while Corps was at break
fast. accused was sick from being drunt, was sleepy looking. his eyes 
were red, bleary and foggy looking. and he had odor of liquor on his 
breath (R. 61-56); and that he handed pair of trousers to accused. 
and helped put on right sash as accused had on silk sash (R. 52) 
while one of the men held accused up by the arms (R. 62). Policeman 
Swim testified that while the Corps was at breakf'ast. accused was 
under the influence of liquor; he based that opinion on aotions and 
general appearance of accused. that he staggered. could walk after 
a fashion but not normally, and had puked on his pants (R. 56-61); 
and that one of the men held accused up by the arms '\'Qlile they fixed 
the sash (R. 62). 

b. For the defense four cadets and two Barrack Police
men testified that they noticed nothing abnormal or unusual about 
the appearance of aocused during the period from about 6110 a.m•• 
to the formation of sick squad following breakfast. Cadet J. R. 
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Sykes. First Class. testified tha.t ten minutes a.rter reTeill• 
when he found accused asleep on bunk he tapped accused on head. 
and accused immediately awoke and got up; that he did not be
lieve that he smelled liquor on breath of accused but did smell 
an unusual odor for a tent; that aocuired seamed quite normal ex• 
oept for being a little pa.le. and that he figured accused "wa.1 
under his own powers" (R. 64-66). Cadet c. H. Burr. Third c1-..,. 
testified that accused appeared normal. did not look as if dr\Jllk 
and was able to stand alone (R. 66-68). Cadet R. p. Pierpont, 
First Clasa. testified that he started to form the siok squad. 
which accused was supposed to fol"lll.- after breakf'ast and that 1M 
noticed nothing abnormal or peculiar about accused who walked ·. 
rapidly up to :iness hall. took co:mmand, and in the usual manner 
marched sick squad off (R. 78. 79). Cadet J.B. Hollis, Third 
Class. testified that at reveille he yelled and shook aocused to 
wake him up beoauae the Officer of the Day left a note to JDAlce 
sure everybody was up. but left when another cadet said he would 
get accused up; that he was in the tent while accused changed 
trousers because of a stain. which looked like vomit. on legJ 
did not assist in dressing accused except to help hold him up 
nlike this" and to adjust sash; and hurried out at brisk walk 
with accused. who was navigating by himself to talcs oharge ot 
sick call (R. 99-104). Policeman Zwanziger testified that he 
did not smell any liquor on accused. who was not drunkJ the 
double timing of accused toward the mess hall was perteotly
normal; and that he brushed off the shoea of aocuaed because he 
bad the idea that accused was late and not because acoused was un
able to take care of himself (R. 11. 72). Policeman Baggett tee
tified that there was nothing abnormal in the way the accused ran 
at double time toward the mess hall (R. 75. 76). 

Two cadets. Third Class, members of the sick equad. tea
tified that accused marched the squad to the Cadet Hospital and 
performed his duties as efficiently as others ha.d·done on other 
days. and that there was nothing unusual in the manner in which 
aoouaed performed his duty (R. 87-90). One of them. Cadet Starnea, 
did not smell any liquor on breath of accused as he sat next to 
accused in the hospital (R. 88). 

Captain E. M. Saeger. Medical Corps. who took sick oall 
at Cadet Hospital from July 5 to August 1, 1940. did not notice 
anything peculiar or abnormal as to coordination. speech, actiona 
or manner of performing duty of Officer of the Guard who reported 
the sick squad on July 19. A man who had been so drunk at about 
7110 in the morning that he required aid in dressing and required 
a man to button his trousers. would at sick call be lacking in co-
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ordination, would aot so out of the ordinary and his s~eoh would 
be a.tteoted, so tha.t you would notice it (R. 110-112). A man who 
had vomited trom eating food might have·1ame appearance as a man 

, who wa.1· drunk and had TOmited (R. D.2). Capt&in Saeger, at request 
ot defense, had ma.de food allergy akin teats of accused and.found 
that mustard, pork, milk .e.nd oheese a.t that tilw 1howed podti~, 
a al!fin aendtivity to those foods (R. llS, 114). The.t'e ia much 
~ore possibilit7 of a man allergio to certain foods to become sick 
from eating them than one not allergio (R. 114). Captain Saeger 
could not recall that the Officer ot the Guard reporting the·eiok 
4quad on. Jul,:· 19~ 1940, wanted to be enmined (R. 116). 

the accused eleoted to remain silent (R, 119). 

,; The m!ence tully- supports the findings of guilty or 
Charge I and its Speo1fication alleging that on or about July 19, 
1940, at West Point, New'York, accused was found drunk while on 
duty as Inter:mediate Oi'tioer of the Guard, Cadet Camp, in.violation 
ot .Article otWar 85, and of Charge II and its Speoifi~ation alleging 
that on or about July 19, 1940, at West Point, New York, accused drank 
intoxioati?Jg liquor. in violation ot paragraph 135, Regulations tor the 
United States Military Academy, "in.violation of Artiole of War 96. 

. W'ith respect to Charge I the evidence shows that in the 
period following reveille the rationa.l and full exercise by the ao~ 
ou1ed ct hi• mental and physical faculties was sensibly impaired 
within the definition of drunkenness on duty under Article of War 
85 (p. 160, u.c.M., 1928). He was hard to awaken, had trouble 
getting out to reveille and was not in complete control of himself'. 
wa.s slightly d&zed, unsteady on his feet, his left arm was held at 
reveille by another oadet. he acted giddy in the shower. he had an 
odor of liquor on his breath before and after his shower. was suffer
ing from after effects of liquor, his eyes were bleary and foggy look
ing, and ha walked to sinks with sagging knees and looked like he was 
going to fall down. 

With respect to Charge II, there is no direct proof that 
accused drank intoxicating liquor on or about June 19, 1940. The 
testimony, however, that he was drunk in the period following reveille 
on that date, and that a brown bottle the same size and color as a 
liquor bottle with no cork was seen lying in a horizontal position in 
the trunk looker of accused shortly after reveille on that day, furnish 

. satisfactory circumstantial proof that acoused did on that day drink 
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intoxicating liquor in violation of paragraph 135, Regulations for 
the United States Military Academy, 1931, in violation of Artiole 
of War 96. 

The Board of Review is of the opinion that the evidenoe 
shows beyond reasonable doubt that acoused was drunk vlhile on duty 
as Intermediate Officer of the Guard, and drank intoxicating liquor 
in violation of the stated regulations, as charged. 

While the evidence shows that aooused was drunk, his drunk
enness oannot be oha.racterized as gross. It appears that when ao
cused took charge of the sink squad following breakfast, he marched 
the squad to the Cadet Hospital and performed his duties in oonneotion 
with the squad in a normal manner. There ii nothing in the record ot 
trial whioh, in the opinion of the Board of Review, justifies a con
clusion that accused is &orally unfitted to oontinue as a cadet or to 
become an officer of the Army. 

5. The Superintendent of the Military Academy, following his 
formal action approving the sentence, recommended that the ssntence 
be confirmed and commuted to the usual restriction to limits and 
performance of punishment tours prescribed for cadets undergoing 
speoial punishment for a period of five months beginning ~th the 
date of action by the President and to postponement or the graduation 
of accused until·the day after the graduation of his class when he 
shall be graduated and commissioned, if otherwise qualitied. He 
stated that the modification of the sentence as recommended will 1118et 
the requirements of justice and discipline. 

6. The Cadet Register for the year endil:lg June SO, 1939~ the 
last issue available, shows that the accused was admitteq to the 
Military Academy from New Jersey, that he wu twenty-two yea.rs 'ot 
age on April 22, 1940, and that his clau standing for the aoademio 
year ending June 50, 1939, was 317 in a olasa ot 441 member4. 

7. The court was legally constituted. No errors 1J1jur10U:sl7 
affecting the substantial rights of accused were committedd.1,u-iDg 
the trial. · · 

In the opinion of the Board or Review tlie reoord ottrial 
ii legally sufficient to support the findings and sentence.· D11m111&1 
is authorized tor violation of .A.rtiolea ot War 85 or 96. The-Board 
of Review. however, concurs in the recommenda.tion of the 8uperinteaident. 
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United States I!ilitary Academy, that the sentence be confirmed 
and corranuted to the usual restriction to limits and performance 
of punishment tours prescribed for cadets undergoing special 
punishment for a period of five months beginning with the date 
of action by the President and to postponement of the graduation 
of accused until the day after the graduation of his class, when 
he shall be graduated e.nd colltmissioned, if' other.vise qualified • 

./:)___ ~ 

~-.~/~~udge Advocate. 

Judge Advocate. 

~ , Judge Advocate, 
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VlAR DEPARTMENT 
(369)In the Office of The Judge Advocate General 

Washington, D. C. 

Boe.rd of Review 
cu 214442 

U N I T E D S T A T E S ) 
) 

T• ) 
) 

Private BERNA.RD C. MATTINGLY) 
(6665632), Headquarters Com-) 
pany, lat Armored Division. ) 

' 

nn ~ ~ 1 ~.::r 
FIRST ARMORED DIVISION 

Trial by G.C.M., convened at 
Fort Knox, Kentucky, September 
16, 1940. Dishonorable dia
cha.rge and confinement for one 
(1) year. Fort Knox, Kentucky. 

HOLDING by the BOARD OF REVIEW 
HILL, HAR.MELING and SCELANT, Judge Advocates. 

1. The record of trial in the case of the soldier named above 
ha.a been examined by the Board of Revi-. 

2. The Specification, Charge II, of the three charges upon 
which accused was tried, alleges that accused did, on or about 
August 24, 1940, through neglect suffer a Chevrolet sedan, U.S. 
W-12082, military property of the United States, value about $603.07, 
to be damaged by overturning it upon highway No. 52, near Dant, Ken
tucky, in Tiolation of Article of War 83. The accused pleaded not 
guilty to e.n.d was found guilty, among others, of Charge II and its 
Specification. He was sentenced to dishonor&ble discharge, total 
forfeitures, and confinement for one year. The reviewing authority 
approved the sentence, designated the guard house, Fort Knox, Ken
tucky, as the place of oonfin9lllent, and forwarded the record or trial 
for action under Article of War 6~. 

With respect to Charge II and its Specification, the record 
oontaina no proof of neglect by which the accused suffered the sedan 
to be damaged by overturning it, as alleged. The evidence shows that 
a farmer sitting on a porch noticed a oar go by and heard the wreck 
about 75 yards from him. Upon going to the scene, he found the car 
overturned &nd three men, of whom accused was one, out of the oar. 
A deputy sheriff who drove by a few minutes later identified the car -
which was atore all to pieces" - by the United States license and the 
accused wham he had previously known. The record is not only bare of 

. &.rrJ proof of neglect on the pe.rt of this aooused but fails to show 
who ~s driving the car at the time it overturned. 

http:BERNA.RD
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/ 3. For the reasons above indicated, the Board of Review holds 
the reoord of trial legally insufficient to support the findings of 
guilty of Charge II e.nd its Specification. 

The Board of Review holds the record of trial legally suf
ficient to support the findings of guilty of Charge I and its Specif
ication a.nd of Charge III and its Specification, a.nd legally sufficient 
to support the sentence. 

.,
·---···.t 

.,...-" - -1:. ~ I . .,- Judge Advocate. 

___(_On__l_ea_v_e~).____~---~·' Judge Advocate. 



WAR DEPARTI.~NT 
In the Office of The Judge Advocate General 

Washington, D. c. (371) 

Board of Review 
CM 214637 

'NCV :1 0 i').; ~' 

UNITED STATES ) FOURTH DIVISION 
) 

v. ) Trial by G.C.M., convened at 
) Fort Benning, Georgia, October 

Privates RICHARDT. BUL- ) 17, 1940. As to each: Dis
LINGTON {7084llJ); JOOEPH ) honorable discharge and con
R. MARSCHALL (6931396); ) finement for nine (9) months. 
and BEN H. YATES (6387907), ) Fort Benning, Georgia~ 
all Headquarters Battery, ) 
8Jrd Field Artillery. ) 

HOLDING by the BOARD OF REVIEW 
HILL, HARMELINq and SCHLANT, Judge Advocates. 

l. The record of trial in the case of the soldiers named above 
has been examined by the Board of Review with respect to the findings 
of guilty and the sentence of accused Marschall only. 

2. The accused were arraigned upon the following Charge and 
Specifications: 

CHARGE: Violation of the 94th Article of War. 

Specification l: In that Private Richard T; Bullington, 
Private Joseph R. Marschall, and Pr!vate Ben H. Yates, 
all Head.quarters Battery, 83rd Field Artillery, act
ing jointly, and in pursuance of a common intent, did., 
at Fort Benning, Georgia, on or about September 15, 
1940, feloniously take., steal., and carry aw~ one ham., 
value about $2.04, property of the United States, fur
lrl.shed and intended for the military service thereof. 

Specification 2: In that Private Richard T. Bullington, 
Private Joseph R. Marschall, and Private Ben H. Yates, 
all Headquarters Battery, 83rd Field Artillery, acting 
jointly, and in pursuance of a common intent, did, at 
Fort Benning, Georgia, on or about September 15, 1940, 
wrong.fully and lmowingly sell one ham, value about 
$2.04, property of the United States, furnished and 
intended for the military service thereof. 

Accused Bullington and Yates each pleaded guilty to the Charge and 
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Specifications, and accused Ua.rschall pleaded not guilty to the 
Charge and Specifications. All of the accused were found guilty 
of the Charge and Specifications and were each sentenced to dis
honorable discharge, forfeiture of all pay and allowances due or 
to become due, and confinement at ha.rd labor for nine months. No 
evidence of previous convictions was introduced as to any accused. 
The reviewing authority approved the sentences as to each accused, 
designated Fort Benning, Georgia, as the place of confinement or 
each accused, and as to accused Bullington and Yates ordered the 
sentences duly executed. As to accused Marschall, the reviewing 
authority forwarded the record of trial for action under Article 
of War 5aj-. 

J. The evidence shows that on or about September 15, 1940, 
a Wilson ham, weighing about twelve pounds and costing about $2.05, 
which had been bought from the commissary around September 12th by' 
Headquarters Battery, 83rd Field Artillery, was missing from the 
battery kitchen {R. 6-S). Accused Yates testified that he stole 
this ham from the Headquarters Battery mess (R. 31, 33) on September 
15th about 5 :30 p.m., and then pursuant to an arrangement made with 
accused Bullington, the ham was placed in Bullington1s footlocker. 
About 7:30 p.m., on September 15th, Yates, Bullington arxi Marschall 
walked to the Quartermaster Utilities llhere the ham was sold for 
$2.50 to a Mr. Reid. Accused Bullington stated that he retained the 
ham stolen by''Yates and later Tent with him with the understanding 
that they were to sell the ham (R. 36). It appears that on the night 
or September 15, 1940, around 7:30 p.m., Sergeant Theodore R. Martin, 
Headquarters Battery, 83rd Field Artillery, saw accused Bullington 
come out of his tent carrying a package wrapped in white paper and 
at the same time he saw accused Yates and Marschall walking t~ds 
accused Bullington1s tent. The three accused met in the compaz:tr 
street and walked off together from the battery area. Sergeant Martin 
followed them as far as the bathhouse. The three accused then went 
on over the hill toward the Second Battalion corrals (R. 12, 18, 19). 
Sergeant Martin later saw the three accused near Cusseta with a civilian 
and at that time they did not have the package (R. 14). Later Sergeant 
Martin was present when accused Bullington told Lieutenant Bergman that -

"***Yates got the ham and that he got the sausage. 
And he said they had sold this ham and sausage to this 
civilian down here at the utilities yard and had gotten 
two dollars and a hal.! for it. He said, or course ' 
Marschall was along with them but didn't mention him as 
helping in the stealing uf the ham or the sausage." (R. 16.) 
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The prosecution introduced evidence as to a confession made °b'J each 
accused. The confession of Yates and of Bullington implicated ~~schall. 
So much of the confession of Yate~ and of BulJ.ineton as referred to Mar
schall was clearly inadmissible a~d should not have been received. Af
ter the testimony as to these confessions was completed the law member 
remarked: 

"Just a moment. In repeating the admissions of these 
men to you it is best that you confine your testimony to 
only those admissions against themselves, and not as to 
the acts of the other alleged co-conspirators." (R. 26.) 

This statement is not sufficiently clear to warrant a conclusion that 
the references to Marschall by Yates and Bullington in their conf.es
sions were not considered bjr the court. 

Accused Yates stated to Captain Orlando C. Troxel, Jr., that 
he had, with Privates l;!arschall and Bullington, taken the ham on the 
night of September 15th and then took it to a W.r. Reid across the 
Cusseta Highway from the 8Jrd Field Artillery Camp and that they oold 
the ham and sausage to Mr. Reid, receiving $2.50 therefor. Ee also 
stated that on other occasions he had stolen things in the battery 
with Marschall, although he always took the things and Marschall had 
just been with him on some of these previous times. He further stated 
that he had given Marschall ?5¢ for being with them at the time this 
ham and sausage was taken (R. 24, 25). 

Accused Bullington stated to Captain Troxel that he went to 
the battery mess at about 6 p.m., with Yates on the night of September 
15th and took a ham and a five-pound box of sausage from the mess hall 
ice box. He put the articles in his footlocker and later about ?:.30 
p.m., he, Yates and Marschall left the battery and went down to the 
utilities yard by the Cusseta Hif;hway and turned over the goods to a 
Mr. Reid. He stated that Yates sold the ham for $2.50 and gave Mar
schall ?5¢ (R. 25, 26). 

Accused !Jarschall stated to Captain Troxel -

"***that he and Yates and ¥_arschal1 went to meet an elder-
ly gentleman whose name he did not knOlf, at the Utilities Yard 
on the Cusseta Hie;hway, a civilian, and that they took with 
thei,, a ham and some sausage l'lhich Yates had taken from the ness 
hall, and that the civilian gave Yates two dollars and a half 
for these goods, and that Yates had given him, that is l~arschall, 
seventy-five cents for coming along.***·" (R. 26, 2?.) 
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First Sergeant Idwo W. Stevens, Headquarters Battery, 
83rd Field Artillery, testified that he was present when each of 
the accused was interviewed by the battery comr:ia.nd.er and each of' 
their statements was an admission of guilt. This state.:1ent is 
a conclusion, indefinite, and highly, objectionable. 

4. Testifying for the defense, accused Yates and .Jullin::-ton 
both stated that accused Marschall had nothing to do with the 18.!'ceny 
or sale. Accused Yates stated that ~.~arschall was not present when 
the ham was taken and did not know about it until after the sale and 
the'f had returned to the 83rd Field Artillery- and at which time -

n ***He told me I shouldn't have done that and all that 
and that I had better get it back and return it, but I had 
done spent some of the money then, and then I loaned him 
seventy-five cents to go to town on, and Bullinp:ton went 
on up to the batter:;r to go to bed and me and Marschall went 
on to town." (R. 33.) 

Accused Yates said that at the time of the sale to the civilian, ac
cused Marschall was standing across the road from the place where the 
sale was made (R. 34). Accused Bullington stated that accused Mar
schall knew nothing beforehand about the sale of the ham by him and 
accused Yates to Ur. Reid, and that H.arschall was across the road 
from the utilities when he and Yates went across the road and de
livered the ham and took the money from ltr. Reid. He also stated 
that he was present later on that night when Yates told Marschall 
that he, Yates, had stolen the ham and Marschall "told him he 
shouldn't have done that" (R. 36, 'J7). 

5. A:J to the charge of larceny, the competent eviaence does 
not connect accused 11arschall with the larceny of this ham or with 
the accused Yates and Bullington until. more than an hour after the 
larceny, when all three were seen walkine; out of camp together. 
Any part taken by accused Marschall in the asportation of the ham, 
after it had been removed from Bullington•s footlocker, was for the 
purpose of selling the ham and not concerned with the larceny. 

As to the charge of joint 11rongful sale of the ham, the 
canpetent evidence shows that accused Marschall and Yates met ac
cused Bullington near Bullington•s tent about 7:30 p.m., on Sep~ber 
15, 1940, and walked a-way from the area together, Bullington carrying 
a package wrapped in white paper. The testimony of both Yates and 
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Bullint:ton show that l'.arschall was &cross the street from where the 
es.le was made and that 1Carschall received part of the proceeds of 
the sale. In his confession to Captain Troxel, 1;arschall, after be
ing wa~ed of his rights, admitted that he had gone vrith Yates end 
Bullington to meet an elderly gentleman; that they took with them 
a ham and some sausage which Yates had taken from the mess hall; 
that the civilian gave Yates $2.50 for these goods, and th~t Yates 
had given him 75/ for cominc ulonc (R. 27).

' 
6. The evidence as to tho participation of accused, Marschall, 

,in the joint and wrongful s!ile is not compell:ine as to his guilt. 
The erroneous reception of so much of the confessions of Y~tes an:l 
Bullinston as implicated i.!arschc<l.l in this and other offenses, and 
of the statement by Stevens of his indefinite conclusion that Uarschall 
admitted his guilt are errors which must be deemed to have injuriously 
affected the substantial rights of the accused, Marschall, within the 
meaning of Article of War 37. 

7. For the reasons above stated, the Board of Revie•n holds that 
the record of trial as to accused, Marschall, is legally insufficient 
to support the findin3s of guilty made by the court with respect to 
Private }tarscha.11 and the sentence imposed by it upon him. 

~--~I~-- b,c. , Judge Advocate. 
t 

~ ~•'ft-• Judge Advocate, 

~~ge Advocate. 
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",YAR DEPARTMENT 
In the Office of The Judge Advocate General. 

Washington, D. C. (377) 

Board of Review. 
CM 215241 

JAN 3 l 1941 
U N I T E D S T A T E S ) 37th DIVISION 

) 
v. ) Trial by G.C.M., convened at 

) Camp Shelby, J1lississippi, De
, Private GEORGE SCOTT ) cember 10, 1940. Forfeiture 

(20507686), Company B, ) of ~20 of pay and restriction 
147th Infantry. ) to regimental area for thirty 

{30) days. 

OPDHON of the BOARD OF REVIEW 
HILL, CORRIDON and WALSH, Judge Advocates. 

l. The record of trial in the case of the soldier named 
above has been examined in the Office of The Judge Advocate 
General and there found legally insufficient to support the 
findings and sentence. The record has now been examined by 
the Board of Review, and the board submits this, its opinion, 
to The Judge Advocate General. 

2. The accused was convicted on Decernl-e:t" 10, 1940, upon 
a single Charge and Specification as follo~s: 

CHARGE: Violation of the 84th Articl~ of Jar. 

Specification #1. In that Private George Scott, 
20507686, did, at a place just outside the 
limits of Camp Shelby, Miss., on or about 
November 3, 1940, wrongfully dispose of by 
trading or exchangin~ for whiskey, (l) one 
shirt, worsted, wool, O.D., of the value of 
$3.81, issued for use in the military ser
vice of the United States. 

He was sentenced to forfeit $20 of his pay and to be restricted 
to the limits of his regimental area for a period of thirty 
days except for training purposes. The reviewing authority pub
lished a general court-martial order approving the sentence and 
ordering its execution. The signed action of the reviewing au
thority does not appear at the end of the record. 
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J. 'l'wo witnesses only - Captain r.:. F. Ratterman, 147th 
Infantry, and First Lieutenant R. B. Wiley, 37th Division, 
Headque..rters Mil!tary Police Company - testified in this 
case, and for the prosecution. Their testimony shows that 
after the 24th Article of War had been read to accused and 
after it had been stated to accused that the trade of a 
wool worsted shirt was made at Slim1s place, and upon being 
questioned about it, the accused at first denied but finally 
said that he traded with Slim for whiskey a shirt taken from 
one of his tent mates. Lieutenant Wiley further testified 
that the ~hirt had not been returned, that he had no idea 
where it was, that Slim1 s place on a road connecting two sen
try posts had been raided, that Slim was out on bail, and 
that the sheriff had been unable to locate him. 

4. The only testimony in the case, aside from the con
fession, even remotely connected with proof of the corpus 
delicti is that of Captain Ratterman that another party told 
him that the trade was supposed to have taken place at S1irn1 s 
place, which testimony is clearly hearsay, incompetent, and 
inadmissible. There is no competent proof either direct or 
circumstantial outside of the confession, that the shirt re
ferred to had ever been issued for use in the military service, 
that accused ever had possession of it, or that a shirt was 
missing, or had been traded by anyone to Slim for whiskey. 

5. ll• The rules with respect to proof of the corpus 
delicti as a prerequisite to the admission of a confession 
was stated many years ago in the charge to the jury in the trial 
court in United States v. Willia.ms (1 Clifford 5, Fed. Case No. 
16707): 

"'It is true that in our jurisprudence the 
accused cannot be convicted on their own confessions, 
without some corroborating proof of the corpus delicti. 
There must be some proof that the crime has been com
mitted independent of the confessions, but it is not 
necessary that it should be plenary proof. There 
must be evidence tending or conducing to prove the 
fact; and if it bas that tendency, it is proper to 
be submitted to a jury and if not, it ought to be ex
cluded as irrelevant.'" 
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£• In its opinion in the Mallon case, CM 202213 
(Dig. Ops. JAG 1912-30, Supp. VIII, sec. 1292 A (2), the 
board thus stated the rule: 

"The general rule*** is that the co~ 
delicti need not be proved aliunde the confession 
beyond a reasonable doubt or by a preponderance of 
evidence or at all, but that some evidence corrobo
rative of the confession must be produced and such 
evidence must touch the corpus delicti." 

£.• In a case in which the accused was found guilty 
of the wrongful sale of a blanket, property of the United 
States, it was not proven otherwise than by accused's confession 
that he sold the blanket. As the corpus delicti had not been 
shown, accused's confession as to bis disposition of the prop-• 
erty was inadmissible and the record held not legally sufficient 
to support the findings of guilty (CM 159283, Nelson, Dig. Ops. 
JAG 1912-30, sec. 1594 (1)). 

Again in the Greene case (CM 187168, Dig. Ops. JAG 
1912-30, sec. 1594 (2)) of wrongful. sale of Government property, 
in violation of Article of War 84, the board held that the corpus 
delicti was not established by evidence of the fact that the 
property was missing and that it was a fatal error to admit a 
confession of the sale where there had been no other evidence of 
the £9~ delicti. 

6. In the absence in this case of any competent proof ot 
the probable cormnission of the offense alleged, consideration ot 
th~ confession was improper and the evidence is not legally suf
ficient.to support the findings of guilty. 

7. The Board of Review is, therefore, of the opinion that 
the record is not legally sufficient to support the findings 
and sentence. 

Judge Advocate. 

To The Judge Advocate General. 

-3-
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WAR DEPAR!'MENT 
In the Office of The Judge Advocat6 General 

Washington, n.c. (.381} 

Board of Review 
CM 215347 . 

FEB 4 1941 
UNITED STATES ) SEVENTH DIVISION 

v. 

Private First Class MYREL 
E. HOPKINS (19012194), 
Company I, 53rd Infantry. 

) 
) 
) 
) 
) 
) 

Trial by G.C.M., convened at 
Fort Ord, California, Decem
ber 5, 1940. Dishoncrable 
discharge and confinement for 
two (2) years. Penitentiary. 

·-----
HOLDING by the BOA.RD OF REVIEW 

Hll.L, CORRIDON and WALSH, Judge Advocates. 

l. The record of trial in the case of the above-named soldier 
has been examined by the Board of Review. 

2. The accused was tried under a Charee and on two Specifi
cations alleging (a) drunk and disorderly in camp, and (b) at·tempt 
to commit sodor.iy, in violation of Article of i.far 96. The accused 
pleaded not guilty to, and was found guilty of, the Charge and each 
Specification. No evidence of previous conviction was introduced. 
He was sentenced to dishonorable discharee, forfeiture of all pay and 
allowances due or to become due, and confinement at hard labor for 
five years. The reviewing authority reduced the period of confinement 
to two years, approved the sentence as thus modified, designated the 
United States Penitentiary, McNeil Island, Washington, as the place of 
confinement, and forwarded the record for action under Article of War 
50-}. The only question requiring consideration is the designation of 
a penitentiary as the place of confinement. 

J. The Board of Review held in the case of Palmer and Morrell 
(CM 209651) that -

"Confinement in a penitentiary-is not authorized by 
Article of War L+2 upon conviction of an attempt to com
mit sodomy, that offense not being punishable by confine
ment for more than one year by any statute of the United 
States. Cli 196922, Killal,!:lJ1,; Ct! 192456, Giambrone; Dig. 
Ops. JAG 1912-30, sec. 1613. 11 
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4. For t.be N&80l18 stated, the Board o! Review hold.a t.b9 
record o! tr1al legaJ.lT sufficient to support the 1'1nd1ng• of 
guilty, and . to·- support the sentence, provided aoCUHd be _ccm!ined 
at a pl.ace o1iher ~ a panitenti&l")"e 

~~udge Advocate. 

, Judge Advocate. 

, Judge Advocate. 
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WAR DEPARTI.1ENT 
In t.. • ..1 Office of The Judge Advocate General 

Washington, D. C. (.383) 

Boa.rd of Review 
CM 215351 

FEB 24 1941 
UNITED STATES ) SIXTH CORPS AREA 

) 
v. ) Trial by G.C.M., convened at 

) Fort Sheridan, Illinois, No
Private Jmm I. NADROWSKI ) vember 14, 1940. Dishonorable 
(6832924), Company E, 2nd ) discharge and confinement for 
Infantry. ) three (J) years. Penitentiary. 

HOLDING by the BOARD OF REVIE\'l 
HILL, CORRIDON and WALSH, Judge Advocates. 

l. The record of trial in the case of the soldier named above 
has been examined by the Board of Review. 

2. The accused was tried upon the following Charge and Speci
fication: 

CHARGE: Violation of the 94th Article of War. 

Specification: In that Private JOHN I. NADR0.1SKI, 
Company E, 2d Infantry, did, at Fort Wayne, 
Detroit, Michigan, on or about August 17, 1940, 
feloniously take, steal, and carry away four 
pairs of field glasses, type EE, of the value 
of about $.33.60 each, of a total value of about 
$1.34-40, property of the United States, furnished 
and intended for the milita:rJ service thereof. 

He pleaded not guilty to, and was found guilty of, the Charge and 
Specification. Evidence of previous conviction for larceny was intro
duced. He was sentenced to dishonorable discharge, forfeiture of all 
pay and allowances due or to become due, and confinement at hard labor 
for three years. The reviewing authority approved the sentence, 
designated the United States Penitentiary, Leavenworth, Kansas, as 
the place of confinement, and forwarded the record of trial under 
Article of War 5~. 

J. It is shmvn by competent evidence that upon the return of 
Company E, 2nd Infantry, from maneuvers to Fort Wayne, Michigan, 
about September J, 1940, a locked box in the supply room had been 
opened and four pairs of type EE field glasses, nwnbers 258589, 
261846, 10.316, and 301744, property of the United States issued 
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for the military service, were missing; that on August 24, 1940, 
some person representing himseli' as Jack Steiner, 2036 Trowbridge, 
Hamtramck, 1·1chigan, solci to a pawnbroker, Louis Arnkoff, Detroit, 
llichigan, tvro pairs, numbers EE 258589 and 261846, and on August 
28, 1940, attempted to sell Arnkoff two pairs, numbers EE 10318 
and 301744; and that on August .31, 1940, Lieutenant Searl went 
to police headquarters, Detroit, liichigan, ·received a soldier and 
placed him in confinement at Fort Y,ayne, Id.chigan. 

4. The accused elected to remain silent. 

5. The only testimony in any way tending to connect the ac
cused with the field glasses is found in the depositions of Louis 
Am.koff and of Lieutenant Searl. 

!.• The Arnkoff deposition taken in Detroit, Michigan, 
to be read before the court appointed to meet at Fort Sheridan, 
Illinois, reads as follov,s: 

11First interrogatory: Are you in the military ser
vice of the United States? If so, what is your full name, 
grade, ore;anization, and station? If not, what is your 
full name, occupation, and residence? 

"Answer: No. Louis Arnkoff, 2.311 Leslie, Detroit, 
l/ichigan. Occupation: Pawnbroker. 

"Second interroeatory: Do you know the accused? If 
so, how long have you known him? 

"Answer: No. 
"Third interrogatory: When did you first see the ac

cused and what did he state his name and address was? 
"Answer: August 24, 1940. Jack Steiner, 20.36 Trow

bridge, Hamtrarnck,pli:chigan. 
"Fourth interrogatory: In what v1Ezy did the accused 

come to your attention August 24, 1940? 
"Answer: Yihen he sold ne two pairs of binoculars, 

serial numbers EE 258589 and EE 261846. 
"Fifth interrogatory: Did the accused come to your 

attention again on August 28, 1940? If so, in what way? 
"Answer: Yes, on August 28, 1940 he again came to 

me and attempted to sell me two more pairs of binoculars, 
serial numbers EE 10318 and EE 301744. 11 

It is to be noted that 1'.r. Arnkoff answers "No" to the 
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question if he knew accused. In answer to the further inter
rogatory when he first saw accused and what he stated as his 
name, Mr. Arnkoff states the date and "Jack Steiner, 2036 Trow
bridge, Hamtramck, Michiean". It does not appear that the ac
cused was present at the taking of the deposition or that a:ny 
photograph or other means of identification was presented to 
Mr. Arnkoff by ~ans of which he could testify that he identified 
the accused on trial as the man who sold to him two certain pairs 
of binoculars on August 24th and who attempted to sell two more 
pairs on August 28, 1940. 

This deposition wholly fails to connect this accused 
with the sale of the field glasses. 

!2,. The deposition of Second Lieutenant Howard A. Searl, 
Infantry, taken at Fort Custer, Battle Creek, Michigan, to be read 
before the court appointed to meet at Fort Sheridan, Illinois, reads 
in r:e rtinent part as follows : 

11 Third interrogatory: Did the accused come to your 
attention about August Jl, 1940? If so, in what~? 

"Answer: Yes. I ws.s instructed by the Commanding 
Officer, Fort r;ayne, J.lichiean, Lt. Col. Swanton, to go 
to Detroit Police Headquarters, to take Private Nadrowski 
into custody and place him in confinement at Fort Wayne 
or to aid local police. 

"Fourth interrogatory: Did you hear the accused 
make a statement? If so, was it entirely voluntary, and 
what did he say? 

"Answer: Yes. Private Nadrovrnki made a voluntary 
written statement in the presence of a representative ot 
the F.B.I. The statement he ma.de was that he was guilty 
and proceeded to give details of the theft. I believe 
the statement is in the hands of the F.B.I. 

"Fifth interrogatory: Were four field glasses type 
EE the subject of investigation? 

"Answer': Yes. 
"Sixth interrogatory1 Did you pl.ace the accused in 

confinEnent? If so, when and where? 
"Answer: Yes. I placed him in confinement .August 

Jl, 1940, in the guardhouse at Fort Wayne, Michigan. 
"Seventh int~rrogatory: Will you repeat the state

ment as nearly verbatim as possible that Private Nadrcnrsld. 
made in your presence? 

"Answer: The voluntary written statement {as I re
member it) made to. Inspector Davis and rcyselt: 

- 3 -
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"'While on guard at Ft. Wayne, luch., about three 
1E1(3) weeks ago, I noted the unlocked door to Company 

storeroom. I investigated and saw the field glasses. 
I took four (4) pairs without cases and laid them in 
the tall brush along the Detroit River, and continued 
on my tour of guard. 

"'About a week later, on a Wednesday aftenioon in 
my free t!Ioo, I took two pairs and went to the Sunshine 
Loon Company, 529 Michigan Avenue, Detroit and sold two 
pairs, receiving, thirteen dollars ($13.00) for them. I 
told the man at the pawn shop they were my own property 
and I had a right to sell them. 

"'On the next Wednesday, August 28, 1940, I took the 
remaining pairs to the same store and while attempting to 
sell them was apprehended. Taken to Detroit Police Head
quarters I first told the police I was a civilian then a 
member of the National Guard and finally a Regular Army 
man from Fort Wayne. 111 

When the deposition of Lieutenant Searl (Ex. 3) was of
fered in evidence, the defense objected to the fourth interrogatory 
ard to the seventh interrogatory "on the ground of hearsay evidence" 
(R. 15). The defense again objected to the reading of the fourth 
interrogatory "on the ground of hearsay evidence" (R. 15). The ob
jection to the fourth interrogatory was overruled (R. 16). 

The defense then objected to any further reading of the 
deposition for the following reasons: "First, hearsay evidence; 
second, the accused was not warned of any rights; third, the state
ment in that deposition that it was voluntary is erroneous ai, it 1'8.8 
not voluntarily' made". The objection was overruled (R. 17). 

When prosecution then read the question in the seventh 
interrogatory, the defense counsel again objected to the reading or 
the seventh interrogatory "on the grounds of hearsay evidence" (R. 
17). The defense counsel then again objected, generally' without 
stating any specific groUixl or objection, to the anSW'er to the 
seventh interrogatory as 11'811 as the answer previously' given to 
the fourth interrogatory (R. 18). The objection was overruled 
(R. 19). 

In his final argument., the defense counsel stated (R. 33): 

"I would also like to call attention to one very 
ilnportant element in this 4th interrogatory, and I will 
read: 

-4-
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"'Answer: Yes. Private Nadrowski made a voluntary 
written statement.• 

11 The Defense Counsel would like to know vlhere that 
written statement is and why that was not produced in 
court. I am quite sure that if such a statement was 
made, am. recorded, and 'Written, and signed, presumably 
as it states here, that not only it should be intro
duced, but it would have been introduced in court. 

"As to the 7th interrogatory in the same deposition, 
there again it states: 

"'The voluntary written statement (as I re.member it) 
made to Inspector Davis and myself at 

11 Here again there is no evidence showing that this 
written statanent was made voluntary, and I believe that 
such lll"itten statement, if any, should have been intro
duced by the Prosecution." 

It will be seen that defense counsel, prior to his final 
argument, specifically objected at least three times to the ad
mission o! the fourth and seventh interrogatories. In his closing 
argument defense counsel inquired 'Why the written statement was 
not produced in court, and in effect reinforced his former ob
jections to the admission of the fourth and seventh interrogatories 
with this objection that prior testimony as to the contents of the 
written confession was not admissible in the absence of proof that 
the writing had been lost or destroyed or otherwise a satisfactory 
showing that the writing could not be produced (par. 116 !, p. 119, 
M.C.M., 1928; Wigmore on Evidence (2d Ed.), par. 1178). The only 
proof as to the 'Whereabouts of the written statement is contained 
in the answer to the fourth intettogatory where Lieutenant Searl 
states that he believed it to be in the hands of the "F.B.I. 11 • 

That statement affords no basis for a conclusion that the written 
confession was lost, destroyed, or could not be produced. 

4. It is stated in the llanual for Courts-Martial., 19,2g, at 
page 120 (par. 116 ·~ -

"An objection to proffered evidence of the con
tents of a document based on any of the following 
grounds may be regarded as waived if not asserted 
llhen the proffer is made: It does not appear that 
the original has been lost., destroyed, or is other
wise unavailable;***•" 

- 5 -
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In tbia cue, the defense objected Tigorousq and NpN.tedq at 
t.he tiae at the pro!f'er to the admission o! the annera to the 
fourth and anenth interrogatories. While it ia tni• that the 
aarq objections were not bued \'Pon the proper grounda, the 
last objection prior to the argument (R. 18) aa a general ob
jeotion, Cid tb8 object.ton urged in the argument was upon the 
c.orreot ground that no proper basis had been la:14 tor the intro
duction of oral testilloD;r of the written conteeaion. 

It is the opinion of the board that the objection made 
, b;r defense eounael in his closing argument to the admiaaion of 
oral teat~ as to the contents o:t the 111"itten eonteaaion, 
coupled ll'ith hia repeated objections upon other grounda at the 
tiJlle the deposition waa introduced, barred the application o:t the 
ru1• quoted above :trcn paragraph 116 !, Kanual. !or Courta-Marti.al, 
1928. 

5. It follon that the adJn1saion of the answers to the i'ourth 
and snenth interrogatories 1n Lieutenant Searl'• deposition 1IU a 
fatal. error 1n view of the fact that with the u.clusion of those 
interrogatories from the record, there is no competent proof con
necting this accused llith the larcen;y of the !ield. glasses. 

In reaching that conclusion, the board has not overlooked 
the holding in the cue of' Bonner, ~ !!.•, (Cl( 210985) that t.ha ad
aiaaio:n without objection o! Ol"al testimony as to a confesaion which 
waa reduced to writing did not constitute-a fatal error. In the 
instant caae objection was so made as to exclude the application of 
the rule stated in paragraph 116 !., Manual for COllrls-lfarti.al, 1928, 
llhich waa relied upon in the Bonner case. 

6. For the reaaona above indicated, the Board of Ratlew holds 
the record of trial legal.13 insu!ficient to support the .tind:lngs of 
guilt,' am the sentence. 

Judge Advocate. 

Judge Advocate. 

-6-
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1st Ind. 
FEB 21194J 

War Department., J • .1.0.0• ., - To the Commanding General., 
Sixth Corps Area., Chicago., Illinois. 

1. In the case o! Private John I. Nadrowsld. (6832924)., Compan;y 
E., 2nd Infantry., I concur in the foregoing holding by the Board of 
Review and., for the reasons therein stated., recommend that the find
ings 0£ guilty and the sentence be vacated. 

In view or the fact that it appears that competent eTidence 
is available., the possibility of a rehearing under the provisions o! 
Article o! War 50i is suggested. 

2. mien copies of the published order in this case are for
warded to this office they should be accompanied by the foregoing 
holding and this indorsement. For convenience o! reference and to 
facilitate attaching copies o.t' the published order to the record 1n 
this caBe., please place the file nmnber o.t' the record in brackets;~t:s::>~-publi•:Wr:i{:foI IIt 

~ w. Gullion, ~ 
Major General., 

The Judge Advocate General. 

1 Incl -
Record o! trial. 
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WAR DEPA..-i:tT.MENT 
In the Office of The Judge Advocate General 

Washington, D. C. (391) 

Board of Review 
CM 215536 

UNITED STATES ) 1st .ARMORED DIVISION 
) 

v. ) 
) Trial by G.C.M., convened at 

Private First Class RODNEY V. ) Fort Knox, Kentucky, January 
LOCKARD (6667416); Corporal ) 15, 1941. As to each: Dis
ROY W. COBB (6663183), both ) honorable discharge and con
Battery c, 14th Field Artillery ) finement for six (6) months. 
(Armd); Private First Class JOHN ) Fort Knox, Kentucky. 
BLACKABY (6669808), Ammunition ) 
Train, 14th Field Artillery ) 
(Armd); and Corporal CLIFTON ) 
YORK (6663046), .Armored Force ) 
School Detachment, Fort Knox, ) 
Kentucky. ) 

OPINION of the BOARD OF REVIEW' 
HILL, CORRIOON and T.APPY, Judge Advocates. 

1. The record of trial in the case of the soldiers named above 
has been examined in the Office of the Judge Advocate General and 
there found legally insufficient to support the findings and sentence. 
The record has now been examined by the Board of Review, and the board 
submits this,.its opinion, to The Judge Advocate General. 

2. The accused were arraigned on a single Charge and Specifica
tion, as follows: 

CHARGE: Violation of the 93rd Article of War. 

Specification: In that Corporal Roy w. Cobb, Battery c, 14th 
Field Artillery (Armd), Fort Benning, Georgia; Corporal 
Clifton York, .Armored Force School Detachment, Fort Knox, 
Kentucky; Private First Class John Blackaby, .Ammunition 
Train, 14th Field Artillery, Fort Benning, Georgia; Private 
First Class Rodney V. Lockard, Battery c, 14th Field Artil
lery (.Armd) Fort Benning, Georgia; Private William White, 
Compaey- A, 41st Infantry (Armel) Fort Benning, Georgia; 
Private George A. Cogan, Headquarters Company, Second Bat
talion, 69th .Armored Regiment (M), Fort Knox, Kentucky; 
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acting jointly, and in pursuance of a conunon intent, 
did, at Fort Knox, Kentucky, on or about 11:00 P.M. 
November 17, 1940, feloniously take, steal, and car
ry awey- parts of an automobile, to wit, two (2) 
wheels complete with tire and tube, value about 
Twenty Five dollars ($25.00), the property of Mr. 
Leon Feitelson, 2824 West Chestnut, Louisville, 
Kentucky. -

Each accused pleaded not guilty to the Charge and Specification there
un:ler, each was found guilty with exceptions and substitutions, and 
sentenced to dishonorable discharge, forfeiture of all pay and allow
ances, and confinement at hard labor for six months. The reviewing 
authority approved the sentence tut suspended the dishonorable dis
charge until the soldiers• release from confinement (G.C.M.O. 20, 
Headquarters 1st .Armored Division, Fort Knox, Kentucky, January 30, 
1941). 

A motion to sever, on the ground that the defense of the 
. other accused would be antagonistic to their defense was granted 
Private William White and Private George A. Cogan. The Specifica
tion was formally amended to conform with that ·action and the court 
proceeded to the trial upon the charges as amended. 

3. The competent evidence shows that two members of the Fort 
Knox military police detacli.ment drove, pursuant to instructions, to 
an outlying part of the reservation to pull an automobile out of a 
ditch. This car was a l938 Chevrolet coupe. After inspecting the 
car and its con.tents, they went back to the guardhouse, procured a 
tow chain, returned to the ditched car, and proceeded to pull it out. 
The chain broke, 'Whereupon one of the men checked on the towed car 
and found that one of the wheels had been removed since their first 
visit to the pl.ace. While they were examining the area a man jumped 
from the nearby weeds and ran across country. They gave chase in 
their car but failed to catch the man. Returning to the ditched car, 
they saw another Chevrolet coupe (1931 model) parked in the road 
about thirty yards from it. Six soldiers were standing around this 
car and, upon the approach of the military policemen, the soldiers 
drove off in their car. The military police chased them about a 
mile, stopped the car and searched it and the occupants. In the 
car they found two letters which they had previously seen in the 
ditched car. These letters were addressed respectively to Mr. Leon 
Feitelson, 2824 West Chestnut Street, Louisville, Kentucky, and to 
Mr. Lee Feitelson, same address. Upon examination of the soldiers' 
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car, a disc wheel and tire similar to that with which the 1938 
Chevrolet was equipped, was founi mounted on it. One of the ac
cused., on behalf of all., made an unsworn statement to the effect 
that ltlile returning to the post after a turkey shoot, they had 
found a wheel and tire lying on the side of the road., which they 
mounted on their car to replace a fl.at tire. 

4. The sole question for consideration is whether the ownership 
of the:property has been proven as alleged. To establish the offense 
charged, it was necessary to prove by direct or circumstantial evi
dence that the automobile wheel and tire shown to have been in the 
possession of the accused were the property of Mr. Leon Feitelson of 
Louisville., Kentucky. To establish such ownership the prosecution 
relied solely upon the proof that two letters addressed to a Mr. 
Feitelson were found in the car occupied by the accused, and upon the 
following testimony (R. 22, 23)1 

"Q - The letters you found in the accused's car were 
addressed to whom? 

11A - Feitelson. 
"Q - He is the owner of the car? 
"A - Yes, sir; the Louisville police said he was the 

owner." 

Excluding the incompetent hearsay statement.attributed to 
the police of ownership of the car by Feitelson, the sole evidence 
in the record tending to connect him with the car is the fact that 
two letters found in the car were addressed to him. Such evidence 
entirely fails to establish his ownership of the car. In the ab
sence of proof that the wheel and tire were the property of Mr. 
Feitelson as alleged., the record fails to establish an essential 
element of the offense charged (par. 149 g, M.C.M• ., 1928). 

5. For the reasons above indicated, the Board of Review is of 
the opinion that the record is, with respect to each accused, legally 
insufficient to support the findings and the sentence. 

r----~/* 1-- Judge _Mvocate, 

Judge Advocate. 

Judge Advocate. 
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